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In  re  BOTCE.    (No.  1,647.) 
(Siq)reme  Conrt  of  Nevada.    Jan.  11,  1904.) 

BIGHT-HOUR  LAW-CONSTITUTIONALITY-STAT- 
UTBS— EXPEDIENCY— POWER  OP  COURTS. 

1.  The  act  of  February  23,  1903  (St.  1903,  p. 
33,  c.  10),  providing  an  eight-hour  day  for  all 
workingmen  in  mines,  smelters,  and  mills  for 
the  reduction  of  ores,  is  not  void,  under  section 
1  of  article  1  of  our  state  Constitution,  guaran- 
tying to  citizens  the  right  to  acquire  and  pos- 
sess property;  nor- is  the  statute  in  conflict 
with  section  21  of  article  4,  which  provides  that, 
in  all  cases  where  a  general  law  can  be  made 
.applicable,  all  laws  must  he  general  and  of  uni- 
form operation  thronghout  the  state. 

2.  Nor  is  the  act  mentioned  inimical  to  the 
fourteenth  amendment  to  the  federal  Constitu- 
tion, which  provides  that  "no  state  shall  make 
■or  enforce  any  law  which  shall  abridge  the 
privileges  or  immnnities  of  citizens  of  the  Uni» 
ed  States;  nor  shall  any  state  deprive  any  per- 
son of  life  or  liberty  or  property  without  due 
process  of  law;  nor  deny  to  any  person  within 
its  jnrisdiction  the  equal  protection  of  the  law." 

3.  The  people,  and  through  them  the  Legisla- 
tm'e,  have  supreme  power  in  all  matters  of  gov- 
ernment where  not  prohibited  by  constitutional 
limitations;  and,  while  the  powers  of  the  fed- 
eral government  are  restricted  to  those  delegat- 
ed, those  of  the  state  government  embrace  all 
that  are  not  forbidden. 

4.  All  acts  of  the  Legislature  are  presumed  to 
be  valid  until  it  is  clearly  shown  that  they 
violate  some  constitutional  restriction. 

5.  The  Legislature  has  inherent  authority,  nn- 
-der  the  general  police  power  of  the  state,  to 
*nact  laws  for  the  promotion  of  the  health,  safe- 
ty, and  welfare  of  the  people,  and  its  arm  can- 
not be  stayed  when  exercised  for  these  pur- 
poses. 

6.  If  the  restriction  of  the  hours  of  labor  be 
deemed  a  regulation  or  limitation  on  the  right 
to  acquire  property,  the  occupations  to  which 
the  act  applies  are  not  considered  healthful; 
and  it  was  therefore  within  the  power  and  dis- 
cretion of  the  I/egislature  to  enact  the  statute 
for  the  protection  of  the  health  and  prolonga- 
tion of  the  lives  of  the  workingmen  affected,  and 
the  resulting  welfare  of  the  state. 

7.  Questions  relating  to  the  wisdom,  policy, 
and  expediency  of  statutes  are  for  the  people  s 
representatives  in  the  LeRislature  assembled, 
and  not  for  the  courts,  to  determine. 

Belknap,  C.  J.,  dissenting. 
(Syllabus  by  the  Court) 

In  the  matter  of  the  application  of  Wil- 
liam G.  Boyce  for  writ  of  habeas  corpus. 
Writ  denied. 

t  2.  See  Constitutional  Law,  vol.  10,  Cent.  Dig.  {{ 
■VS.  gM. 
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F.  M.  Huffaker,  for  petitioner.  James  Q. 
Sweeney,  Atty.  Gen.,  H.  F.  Bartlne,  F.  P. 
Langan,  and  John  H.  Murphy,  for  the  State. 
Alfred  Cbartz,  amicus  curise. 

TALBOT,  J.  Plalntlflf  was  arrested,  con- 
victed, and  sentenced  for  working  In  an  un- 
derground mine  more  than  eight  hours  In 
one  day,  contrary  to  the  proTlslons  of  an 
act  passed  by  our  last  Legislature  which  pro- 
vides: 

"Section  1.  The  period  of  employment  of 
working  men  In  all  underground  mines  or 
workings  shall  be  eight  hours  per  day,  ex- 
cept in  cases  of  emergency  where  life  or 
property  Is  In  imminent  danger. 

"Sec.  2,  The  period  of  employment  of 
working  men  In  smelters  and  ip  all  institu- 
tions for  the  reduction  or  reflning  of  ores  or 
metals  shall  be  eight  hours  per  day,  except  in 
cases  of  emergency  where  life  or  property  is 
in  imminent  danger. 

"Sec.  3.  Any  person  who  violates  either  of 
the  preceding  sections  of  this  act,  or  any  per- 
son, corporation,  employer  or  bis  or  its  agent, 
who  hires,  contracts  with,  or  causes  any  per- 
son to  work  in  an  underground  mine  or  oth- 
er underground  workings,  or  any  smelter  or 
any  other  institution  or  place  for  the  reduc- 
tion or  refining  of  ores  or  metals  for  a  pe- 
riod of  time  longer  than  eight  hours  during 
one  day  unless  life  or  property  shall  be  In 
Imminent  danger  shall  be  guilty  of  a  misde- 
meanor and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  one  hun- 
dred dollars,  nor  more  than  five  hundred 
dollars,  or  imprisonment  in  the  cotmty  Jail 
not  more  than  six  months,  or  by  both  such 
fine  and  imprisonment. 

"Sec.  4.  This  act  shall  take  effect  sixty 
days  from  and  after  its  passage." 

St  Nev.  1903,  p.  33,  c.  10. 

Upon  his  failure  to  pay  the  fine  of  $100 
Imposed,  he  was  committed  to  the  custody  of 
the  sheriff.  He  applies  to  this  court  for  his 
liberty,  and  on  bis  behalf  it  is  urged  that  bis 
conviction  is  void  because  the  statute  con- 
flicts with  section  1  of  article  1  of  our  state 
Constitution,  which  declares  that  "all  men 
are,  by  nature,  free  and  equal,  and  have  cer- 
tain  inalienable   rights,   among  which   are 
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those  of  enjoying  and  defending  life  and  lib- 
erty; acquiring,  possessing  and  protecting 
property,  and  pursuing  and  obtaining  safety 
and  happiness,"  and  that  the  act  is  inimical 
to  the  fourteenth  amendment  to  the  federal 
Constitution,  which  declares  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citi- 
zens of  the  United  States;  nor  shall  any  state 
deprive  any  person  of  life,  liberty  or  prop- 
erty without  due  process  of  law;  nor  deny 
to  any  person  within  its  jurisdiction,  the 
equal  protection  of  its  laws." 

Although  the  constitutionality  of  this  eight- 
hour  law  is  now  challenged  before  us  for  the 
first  time,  and  questions  of  much  Interest  and 
great  Impoct  are  Involved,  the  fundamental 
principles  which  govern  the  determination  of 
Its  validity  have  heretofore  been  recognized 
and  enunciated  by  this  court  and  by  the  Su- 
preme Court  of  the  United  States,  the  earth- 
ly tribunals  having  final  jurisdiction  in  this 
commonwealth;  and  the  purpose,  force,  and 
validity  of  similar  statutes  have  been  care- 
fully considered  by  that  court  and  others  in 
several  states.  It  will  be  seen  that  the  act 
does  not  attempt  In  any  way  to  regulate  the 
amount  of  wages  which  an  employer  shall 
pay,  or  an  employ^  receive,  for  services  by 
the  day  or  otherwise  performed.  The  lan- 
guage forbids  any  person  from  working  in 
underground  mines,  smelters,  or  mills  for 
the  reduction  of  ores  more  than  eight  hours 
per  day,  and  the  penalty  is  imposed  alike  on 
the  man  who  labors  in  those  places  longer 
than  the  time  prescribed,  and  on  the  owner 
who  hires,  and  thereby  encourages  an  in- 
fraction of  the  statute  by  others  in  his  serv- 
ice. If  he  worked  more  than  eight  hours  in 
his  own  mine,  he  would  be  subject  to  the 
same  punishment  as  the  man  who  labors  for 
others,  and  the  effect  of  the  statute  is  to  pre- 
vent all  persons  from  working  in  the  places 
named  more  than  the  designated  number  of 
hours.  The  employer  is  not  required  to  pay 
any  more  per  hour  for  the  labor  or  value  he 
receives  than  he  paid  previous  to  the  pas- 
sage of  the  act.  He  may  hire  as  many  men 
as  he  may  choose,  and  he  and  the  employ* 
are  as  free  to  fix  the  compensation  for  serv- 
ices performed  on  the  basis  of  their  actual 
value  as  before.  Both  are  prohibited  from 
having  the  latter  work  more  than  eight  hours 
per  day  in  the  employments  effected,  but  if 
loss,  temporary  or  otherwise,  be  occasioned 
by  this  curtailment  of  labor.  It  is  apparent 
that  the  statute  does  not  require  It  to  be 
borne  by  the  employer.  Labor  properly  di- 
rected creates  wealth,  and  all  honest  toil  is 
noble  and  commendable.  The  right  to  ac- 
quire and  bold  property  guarantied  by  our 
constitution  Is  one  of,  the  most  essential  for 
the  existence  and  happiness  of  man,  and  for 
our  purposes  here  we  may  consider  it  to  be 
the  cornerstone  in  the  temple  of  our  liber- 
ties, and  that  It  implies  and  Includes  the 
right  to  labor.  It  may  also  be  granted  that 
labor,  the  poor  man's  patrimony,  the  creator 


of  wealth,  and  upon  which  all  must  depend 
for  sustenance,  is  the  highest  species  of 
property,  and  the  right  to  toil  is  as  sacred 
and  secure  as  the  millions  of  the  wealthy; 
but  Individual  rights,  however  great,  are 
subject  to  certain  limitations  necessary  for 
the  good  of  others  and  the  community,  and 
inherent  in  every  well-regulated  government. 
While  we  are  not  forgetful  of  the  Important 
rights  and  constitutional  guaranties  of  the 
individual,  they  are,  at  the  most,  only 
branches  of  the  common  tree,  while  the  wel- 
fare of  the  state,  which  includes  the  protec- 
tion of  the  health  and  lives  of  the  people  in 
their  various  industrial  pursuits,  is  the  trunk, 
without  which  the  tree  could  not  stand  or 
bear  fruit.  The  public  good  and  the  health 
of  a  considerable  portion  of  our  population, 
when  placed  in  the  balance,  must  outweigh 
and  turn  the  scale,  regardless  of  slight  In- 
conveniences and  reasonable  restrictions 
which  individuals  may  suffer.  This  principle 
is  of  greater  Importance  to  every  one  than 
his  more  direct  personal  rights,  for,  without 
the  prevalence  and  enforcement  of  this  doc- 
trine, no  government  cou]d  sustain  itself  and 
extend  protection  to  its  citizens.  Broadly 
speaking,  the  right  to  acquire  and  hold  prop- 
erty, which  presupposes  the  one  to  labor  at 
all  ordinary  pursuits,  is  subordinate  to  this 
greater  obligation  not  to  injure  others,  in- 
dividually or  collectively,  and  to  contribute 
and  aid  in  the  support  of  the  government  in 
all  Its  legitimate  objects,  among  which  we 
may  consider  the  protection  of  the  health 
and  lives  of  that  large  portion  of  the  people 
in  this  state  who  delve  In  the  earth  In  search 
of  the  precious  metals  that  help  enrich  the 
commerce  of  the  world,  and  who  there  and 
in  the  smelters  and  ore  reduction  works  come 
in  contact  with  poisonous  minerals,  and 
breathe  dust,  foul  air,  and  obnoxious  fumes 
and  gases.  In  this  connection  it  should  be 
remembered  that  the  statute  applies  to  un- 
derground mines,  and  not  to  placer  claims, 
or  to  men  working  in  the  open  above  the  sur- 
face. That  a  large  proportion  of  our  pop- 
ulation are  engaged  in  the  pursuits  in  which 
the  hours  of  labor  are  restricted  is  a  matter 
of  general  knowledge.  The  Legislature  in 
1875  declared  the  mining,  milling,  and  smelt- 
ing of  ores  to  be  for  the  public  use,  and, 
when  necessary  for  these  purixjses,  author- 
ized the  taking  of  private  property  by  way 
of  eminent  domain.  Comp.  Laws,  §  283. 
And  in  1887  they  declared  that  mining  was 
the  paramount  interest  of  the  state,  and  au- 
thorized condemnation  proceedings  for  its 
promotion  in  certain  instances.  Comp.  Laws, 
§  281. 

We  cannot  close  our  eyes,  and  deny  that 
employment  in  the  places  named  in  the 
statute  Is  unhealthful,  when  It  is  so  com- 
monly known  that  men  contract  rheumatism 
and  miner's  consumption  working  under- 
ground in  powder  smoke,  and  damp,  bad  air; 
that  they  become  leaded  from  the  fumes  in 
smelters:    and  that  the  most  of  those  em- 
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ployed  in  one  of  the  largest  quartzmllls  in 
tbe  state  during  the  past  several  years  be- 
came afflicted  In  from  a  few  to  several 
months  with  fine  particles  of  flinty  dust, 
which,  with  tbe  inflation  and  contraction  In 
breathing,  cut  the  Inngs,  and  resulted  in 
premature  and  early  death.  We  are  not  pre- 
pared to  say  that  the  mining,  milling,  and 
smelting  of  ores  are  not  avocations  so  un- 
healthy and  hazardous  that  tbey  may  not 
come  under  the  protecting  arm  of  the  Leg- 
islature; but  to  recognize  these  conditions, 
and  pass  measures  for  their  amelioration, 
and  which  may  protect  the  health  and  pro- 
long the  lives  of  the  men  so  employed,  we 
think,  is  within  the  legitimate  powers  of  the 
lawmaking  branch  of  our  government.  'As 
we  will  indicate  later,  the  Supreme  Courts 
of  Utah  and  the  United  States  have  held 
these  occupations  to  be  unhealthful  in  that 
state,  and  there  is  no  apparent  reason  why 
they  are  not  equally  so  here.  If  these  mat- 
ters were  uncertain  when  their  existence  is 
necessary  to  sustain  the  law,  the  doubt 
should  be  resolved  in  favor  of  the  statute, 
for,  as  held  by  this  court  in  several  deci- 
sions, its  validity  will  be  presumed  until  it 
is  clearly  shown  to  be  unconstitutional.  Jus- 
tice Harlan,  in  delivering  tbe  opinion  of  the 
Supreme  Court  of  the  United  States  a  few 
weeks  since  in  the  case  Involving  the  Kan- 
sas law  making  eight  hours  a  day  for  all 
engaged  on  public  work,  state,  city,  or  coun- 
ty—a different  question  than  that  involved 
here— made  these  pertinent  statements:  "So, 
also,  if  it  be  said  that  a  statute  like  the  one 
before  us  is  mischievous  in  its  tendencies, 
the  answer  Is  that  the  responsibility  therefor 
rests  upon  the  legislators,  not  upon  the 
coorts.  No  evils  arising  •  from  such  legisla- 
tion could  be  more  far-reacbing  than  those 
that  might  come  to  our  system  of  government 
if  the  judiciary,  abandoning  the  sphere  as- 
signed to  it  by  the  fundamental  law,  should 
enter  the  domain  of  legislation,  and,  upon 
^ronnds  merely  of  Justice  or  reason  and  wis- 
dom, annul  statutes  that  had  received  the 
sanction  of  the  people's  representatives.  We 
are  reminded  by  counsel  that  it  is  the  solemn 
duty  of  the  courts,  in  cases  before  them,  to 
regard  tbe  constitutional  rights  of  the  citi- 
zen against  merely  arbitrary  power.  That  Is 
unquestionably  true.  But  it  is  equally  true, 
hideed,  the  public  interests  imperatively  de- 
mand—that legislative  enactments  be  rec- 
ognized and  enforced  by  tbe  courts,  as  em- 
bodying the  will  of  the  people,  unless  they 
are  plainly  and  palpably,  and  beyond  all 
question,  in  violation  'of  the  fundamental 
law  of  the  Constitution." 

In  Wallace  v.  Mayor  and  City  of  Reno,  73 
Pac.  531,  27  Nev.  — ,  we  held  that  the  peo- 
ple, and  through  them  the  Legislature,  had 
supreme  power  in  all  matters  of  government, 
where  not  restricted  by  constitutional  limi- 
tations; and,  adopting  tbe  language  of  tbe 
Supreme  Court  of  the  United  States,  we  said; 
"Whatever  differences  of  opinion  may  exist 


as  to  the  extent  and  boundaries  of  the  police 
power,  and  however  difficult  it  may  be  to 
render  a  satisfactory  definition  of  it,  there 
seems  to  be  no  doubt  that  it  does  extend  to 
tbe  protection  of  the  lives,  healtb,  and  prop- 
erty of  the  citizens,  and  to  the  preservation 
of  good  order  and  the  public  morals.  The 
Liegislature  cannot,  by  any  contract,  divest 
itself  of  tbe  power  to  provide  for  these  ob- 
jects. They  belong  emphatically  to  that 
class  of  objects  which  demand  the  applica- 
tion of  tbe  maxim,  'Salus  populi  suprema  est 
lex,'  and  tbey  are  to  be  attained  and  pro- 
vided for  by  such  appropriate  means  as  the 
legislative  discretion  may  devise.  All  i-igbts 
are  held  subject  to  the  police  power  of  the 
state."  Tbe  cases  holding  that  tbe  Legisla- 
ture may  pass  measures  for  the  protection  of 
the  health,  safety,  and  lives  of  the  citizens 
are  too  numerous  to  require  citation.  These 
have  been  enacted  and  upheld  in  a  variety 
of  forms  which  limit  in  a  greater  or  less  de- 
gree the  control  and  acquisition  of  property. 
Quarantine  regulations,  state  and  national, 
for  the'  protection  of  tbe  inany  and  in  re- 
straint of  tbe  individual,  and  affecting  peo- 
ple and  various  animals,  prevail  generally. 
The  use  of  safety  devices  has  been  enforced 
in  mining,  mills,  and  factories,  and  on  rail- 
roads. By  ordinance,  vestibules  are  requir- 
ed on  street  cars  to  protect  motormen  from 
tbe  inclemency  of  the  weather.  Various 
trades  are  prohibited  or  regulated,  so  as  not 
to  injure  the  health  of  those  employed  or 
others.  A  proportion  of  private  property  is 
exacted  by  way  of  taxation  for  the  support 
of  schools,  asylums,  hospitals,  and  for  oth- 
er public  and  beneficial  purposes,  present 
and  future.  More  directly,  laws  'have  been 
sustained  shortening  the  hours  of  labor  in 
bakeries,  barber  shops,  and  laundries— places 
less  unhealthy  and  affecting  a  smaller  class 
than  mines  and  smelters— and  for  women 
in  manufacturing  establishments.  Consider-' 
ations  peculiar  to  sex  have  l>een  advanced  In 
some  instances  In  support  of  the  latter,  but 
to  have  strong,  healthy  men,  instead  of  sick- 
ly and  disabled  ones,  without  earning  aud 
self-supporting  capacity,  and  resultant  -urfd- 
ows  and  orphans  dependent  upon  private  and 
public  charity,  is  quite  as  important  to  the 
state  in  time  of  peace  or  war;  and  the 
health  and  lives  of  all  the  people,  wherever 
endangered,  should  receive  care  and  protec- 
tion. 

Of  the  statute  we  have  under  consldera-. 
tion,  sections  1  and  2  aI;^  copied  literally,  and 
section  3  substantially,  from  an  act  found  in 
the  Session  Laws  of  Utah  for  1896,  at  page 
219,  c.  72,  which  was  sustained  as  being  not 
unconstitutional  by  tbe  Supreme  Court  of 
that  state  and  of  the  United  States.  Stiste 
V.  Holden,  14  Utah,  71,  46  Pac.  756.  37  L.  K. 
A.  103;  Id.,  14  Utah,  96,  46  Pac.  1105,  37  L.  R. 
A.  108;  Holden  v.  Hardy,  109  U.  S.  366. 18  Sup. 
Ct.  383.  42  L.  Ed.  780;  Short  v.  Mining  Co., 
20  i;tah,  20,  57  Pac.  720,  45  L.  R.  A.  603. 

The  Utah  Bill  of  Rights,  in  slightly  vary- 
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ing  language,  contains  the  same  guaranty 
as  ours  for  acquiring  and  botding  property, 
but  section  6  of  article  16  In  tbe  Constitu- 
tion of  that  state  directs  that  "tbe  Legisla- 
ture shall  pass  laws  to  provide  for  the  health 
and  safety  of  employees  in  factories,  smelt- 
ers and  mines."  This  must  be  regarded  as 
a  command  to  the  Legislature  there  on  a  snl>- 
ject  in  regard  to  which  our  Constitution  ia 
silent,  but  the  validity  of  the  statute  under 
challenge  depends  upon  power  which  may 
exist  without  the  command.  This  direction 
to  the  Legislature  would  imply  and  supply 
power  if  it  did  not  otherwise  exist,  but,  as 
we  have  already  seen,  the  authority  to  pro- 
vide for  the  health,  safety,  and  welfare  of 
the  citizen  is  inherent  in  the  police  power  of 
the  Legislature,  without  any  express,  provi- 
sion. Our  Constitution  being  silent  in  that 
regard,  our  Legislature  could  exercise  the 
power  at  their  discretion,  while  there  the 
command  made  action  obligatory.  Here  tbe 
Legislature  is  the  uninstructed  general  agent 
of  the  people,  free  to  exercise  its  own  judg- 
ment in  matters'  coming  within  tbe  police 
powers  of  the  state;  and  the  power  neces- 
sary to  sustain  the  validity  of  the  statute  ex- 
ists here  as  well  as  there,  and  would  exist 
there  regardless  of  tbe  command.  It  should 
be  remembered  that  the  Utah  Constitution 
does  not  direct  the  Legislature  to  regulate 
the  hours  of  labor  in  mines  and  smelters,  but 
only  to  provide  for  the  health  and  safety  of 
employes  therein,  and  that  this  law  in  that 
state  can  be  sustained  only  as  a  health  regu- 
lation, such  as  are  within  the  general  police 
powers  regardless  of  the  constitutional  com- 
mand, for  otherwise  it  is  not  authorized  any 
more  there"  than  here.  The  extent  of  the 
command  is  for  tbe  Legislature  to  provide 
forthe  health  of  these  employes.  Every  Leg- 
islature Is  authorized  to  provide  for  tbe 
health  of  tbe  people,  where  endangered,  an<} 
for  their  welfare  in  other  ways.  The  power 
is  as  Inherent  here  as  it  is  complete  there, 
and,  if  tbe  curtailment  to  eight  of  the  hours 
of  labor  in  the  mines  and  smelters  in  Utah 
promotes  the  health  of  the  employes,  ergo 
it  does  the  same  here.  Since  the  Constitu- 
tion of  Utah  confers  no  power  that  Is  not 
possessed  by  our  Legislature,  and  tbe  condi- 
tions in  mines  and  smelters  may  not  be  con- 
sidered materially  different  there  from  what 
they  are  here.  It  is  presumed  that  when  our 
Legislature  adopted  this  statute  it'  adopted 
the  construction  which  had  been  placed  up- 
on it  at  the  time  of  i^  adoption  by  the  Su- 
preme Court  of  that  state  and  tbe  United 
States.  It  was  said  in  State  v.  Robey,  8Nev, 
320,  that  "it  is  well  settled  that  when  a  stat- 
ute has  received  a  Judicial  construction,  and 
is  afterwards  adopted  by  another  state,  tbe 
construction  as  well  as  the  terms  of  the  stat- 
ute will  be  deemed  adopted."  To  the  same 
effect  are  Williams  v.  Glasgow,  1  Nev.  533, 
and  McLane  v.  Abrams,  2  Ncv.  199;  and  in 
Gould  V.  Wise,  18  Nev.  254,  3  Pac.  30,  it  was 
held  that  the  re-enactment  of  tbe  statute  aft- 


er an  authoritative  construction  by  tbe 
courts,  and  in  that  case  by  the  United  States 
District  Court,  was  a  legislative  adoption  of 
the  court's  construction. 

The  questions  involved  have  been  carefully 
considered  and  ably  discussed  in  a  number 
of  decisions  from  which  we  quote: 

State  V.  Holden,  supra: 

"If  the  power  to  pass  the  law  is  conceded, 
the  court  cannot  set  it  aside  because  It  may 
deem  its  enactment  unnecessary  or  injudici- 
ous, or  because  the  court  may  think  that  e;:- 
perience  tias  proven  It  so,  or  because  the 
court  may  think  itself  more  sagacious  than 
the  Legislature,  and  can  therefore  see  more 
clearly  that  tbe  law  will  retard,  rather  than 
promote,  progress  and  prosperity,  and  will 
be  a  detriment  to  the  common  good  when  ac- 
tually applied  to  human  affairs  amid  the  con- 
ditions of  tbe  future. 

"This  brings  us  to  the  question.  Is  the  first 
section  of  the  statute,  limiting  tbe  period  of 
employment  of  laborbig  men  in  underground 
mines  to  eight  hours  per  day,  except  in  cases 
of  emergency,  where  life  or  property  is  in 
imminent  danger,  calculated  to  protect  the 
health  of  such  laboring  men?  The  effort 
necessary  to  successful  mining.  If  performed 
upon  the  surface  of  tbe  earth,  in  pure  air  and 
in  the  sunlight,  prolonged  beyond  eight 
hours,  might  not  be  injurious,  nor  affect  the 
health  of  able-bodied  men.  When  so  extend- 
ed beneath  tbe  surface,  in  atmosphere  lad- 
en with  gas,  and  sometimes  with  smoke, 
away  from  the  sunllgbt.  It  might  injuriously 
affect  tbe  health  of  such  persons.  It  is  nec- 
essary to  use  artificial  means  to  supply  pure- 
air  to  men  laboring  any  considerable  distance- 
from  the  surface.  That  being  so,  it  is  reason- 
able to  assume  that  tbe  air  Introduced,  when 
mixed  with  the  Impure  air  beneath  the  sur- 
face, l8  not  aa  healthful  as  the  free  air  up- 
on the  surface.  The  fact  must  be  conced- 
ed that  the  breathing  of  pure  air  is  whole- 
some, and  that  tbe  breathing  of  impure  air 
is  unwholesome.  We  cannot  say  that  this 
law,  limiting  the  period  of  labor  in  under- 
ground mines  to  eight  hours  each  day,  1» 
not  calculated  to  promote  health;  that  it  ia 
not  adapted  to  tbe  protection  of  the  health 
of  tbe  class  of  men  who  work  in  underground 
mines.  While  the  provision  of  the  Consti- 
tution under  consideration  makes  it  the  duty 
of  tbe  Legislature  to  enact  laws  to  protect 
the  health  and  to  secure  the  safety  of  men 
working  in  underground  mines,  and  in  fac- 
tories and  smelters,  it  does  not  prohibit  tbe- 
Leglslature  from  enacting  other  laws  pro- 
tecting such  classes,  to  promote  tbe  general 
welfare.  The  authority  of  the  general  gov- 
ernment is  ascertained  from  the  powers  del- 
egated, while  those  of  tbe  state  government 
are  ascertained  from  those  not  prohibited. 
This  leaves  the  state  Legislature  in  tbe  pos- 
session of  all  the  lawmaking  power  not  pro- 
hibited to  it  by  the  ConsUtution  of  tbe  Unit- 
ed States,  or  tbe  laws  made  in  pursuance  of 
It,  or  by  the  state  Constitution.    The  enact- 
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ment  of  some  law*  Is  made  mandatory.  The 
enactment  of  others  Is  left  to  the  discretion 
of  the  Legislature  as  the  public  welfare  may 
demand.  The  fourteenth  amendment  of  the 
federal  Constitution  forbids  the  dental  to  any 
class  of  persons  of  the  equal  px'otection  of 
the  laws  by  any  state,  and  we  have  no  doubt 
that  class  legislation  is  forbidden.  But  some 
pursuits  are  attended  with  peculiar  hazard 
and  i>erils,  the  injurious  consequences  from 
wliich  may  be  largely  prevented  by  precau- 
tionary means,  and  laws  may  be  passed  cal- 
culated to  protect  the  classes  of  people  en- 
gaged in  such  pursuits.  It  Is  not  necessary 
to  extend  the  protection  to  persons  engaged 
in  other  pursuits  not  attended  with  similar 
dangers.  To  them  the  law  would  be  inappro- 
priate and  idle.  So,  if  underground  mining 
Is  attended  with  dangers  peculiar  to  it,  laws 
adapted  to  the  protection  of  such  miners 
from  such  danger  should  be  confined  to  that 
class  of  mining,  and  should  not  include  other 
employments  not  subject  to  them.  And  if 
men  engaged  in  underground  mining  are  lia- 
ble to  be  injured  in  their  health  or  otherwise 
by  too  many  hours'  labor  each  day,  a  law  to 
protect  them  should  be  aimed  at  that  peculiar 
wrong.  In  this  way  laws  are  enacted  to 
protect  people  from  perils  from  the  opera- 
tion of  railroads,  by  requiring  bells  to  be 
rang  and  whistles  sounded  at  road  crossings, 
and  the  slacking  of  the  speed  of  trains  in  cit- 
ies. So  the  sale  of  liquors  is  regulated  to 
lessen  the  evils  of  the  liquor  trafiSc,  and  oth- 
er classes  of  business  are  regulated  by  ap- 
propriate laws.  In  this  way  laws,  are  design- 
ed and  adapted  to  the  peculiarities  attending 
each  class  of  business.  By  such  laws  differ- 
ent classes  of  people  are  protected  by  various 
acts  and  provisions.  In  this  way  various 
classes  of  business  are  regulated,  and  the 
people  protected  by  appropriate  laws  from 
dangers  and  evils  that  beset  them,  safety  is 
secured,  health  preserved,  and  the  happi- 
ness and  welfare  of  humanity  promoted. 
All  persons  engaged  in  business  that  may  be 
attended  by  peculiar  injury  to  health  or  oth- 
erwise if  not  regulated  or  controlled  should 
be  subject  to  the  same  law;  otherwise  the 
law  should  be  adapted  to  the  special  circum- 
stances. 

"An  ordinance  of  the  city  and  county  of 
San  Francisco  prohibited  the  washing  and 
Ironing  of  clothes  In  public  laundries  and 
washbouses  within  certain  prescribed  lim- 
its of  the  city  and  county  from  ten  o'clock 
at  night  until  sts  o'clock  on  the  morning 
of  the  following  day;  and  one  Soon  Hing 
was  fined  and  imprisoned  for  a  violation  of 
it,  and  he  petitioned  for  a  writ  of  habeas 
corpus,  on  the  ground  that  the  ordinance 
was  void,  because  it  discriminated  between 
the  classes  of  laborers  engaged  in  the  laun- 
dry business  and  those  engaged  in  other 
kinds  of  business,  and  it  discriminated  be- 
tween laborers  beyond  the  designated  lim- 
its and  those  within  them;  that  it  deprived 
the  petitioner  of  the  right  to  labor,  and,  as 


a  necessary  consequence,  of  the  right  to  ac- 
quire property;  and  that  the  board  bad  no 
power  to  pass  it.  The  writ  was  denied  by 
the  lower  court,  and  the  Judgment  was 
brought  before  the  Supreme  Court  of  the 
United  States,  and  atHrmed  by  that  court. 
Among  other  things,  that  court  said  in  its 
opinion:  The  specific  regulations  for  ono 
kind  of  business  which  may  be  necessary 
for  the  protection  of  the  public  can  never  be 
the  Just  ground  of  complaint  because  like  re- 
strictions are  not  Imposed  upon  other  busi- 
ness of  a  different  kind.  The  discriminations 
which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are  sub- 
ject to  different  restrictions,  or  are  held  en- 
titled to  different  privileges  under  the  same 
conditions.  It  is  only  then  that  the  discrim- 
inations can  be  said  to  impair  that  equal 
right  which  all  can  claim  in  the  enforce- 
ment of  the  laws.'  Soon  Hing  v.  Crowley, 
113  U.  S.  703  [5  Sup.  Ct  730,  28  L.  Ed.  11451; 
Barbier  v.  Connolly,  113  U.  S.  27  [5  Sup.  Ct 
357,  28  L.  Ed.  923J. 

"Judge  Cooley  says:  'Whether  a  statute 
Is  constitutional  or  not  is  always  a  ques- 
tion of  power;  that  is,  a  question  whether 
the  Legislature,  in  the  particular  case,  in  re- 
spect to  the  subject-matter  of  the  act,  the 
matter  in  which  Its  object  is  to  be  accom- 
plished, and  the  mode  of  enacting  it,  has 
kept  within  the  constitutional  limits, .  and 
observed  the  constitutional  limits.  In  any 
case  in  which  this  question  is  answered  in 
the  affirmative,  the  courts  are  not  at  liberty 
to  inquire  into  the  proper  exercise  of  the 
power.  We  must  assume  that  the  legislative 
discretion  has  been  properly  exercised.* 
Cooley.  Const  Lim.  (6th  Ed.)  p.  220. 

"The  Supreme  Court  of  Massachusetts,  in  - 
the  case  of  Com.  v.  Hamilton  Mfg.  Co.,  120 
Mass.  383,  held  that  a  law  declaring  that  a 
woman  should  not  be  employed  at  labor  by 
any  person,  firm,  or  corporation  In  any  man- 
nfacturing  establishment  more  than  ten 
hours  in  any  one  day,  except  in  certain  cases, 
and  in  no  case  more  than  sixty  hours  a  week, 
was  constitutional  and  valid.  The  court 
said:  'It  does  not  forbid  any  person,  firm,  at 
corporation  from  employing  as  many  per- 
sons or  as  much  labor  as  such  person,  firm, 
or  corporation  may  desire;  nor  does  it  for- 
bid any  person  to  work  as  many  hours  a 
day  or  a  week  as  he  chooses.  It  merely  pro- 
vides that  In  an  employment  which  the  Leg- 
islature has  evidently  deemed  dangerous  to 
some  extent  to  health,  no  woman  shall  be 
engaged  In  labor  more  than  ten  hours  a  day 
or  sixty  hours  a  week.  There  can  l>e  no 
doubt  that  such  legislation  can  be  maintain- 
ed, either  as  a  health  or  police  regulation, 
if  it  were  necessary  to  resort  to  either  of 
these  sources  for  power.  This  principle  has 
been  so  frequently  recognized  in  this  com- 
monwealth that  reference  to  the  decisions 
is  unnecessary.' 

"The  section  of  the  statute  of  which  the 
constitutionality  is  Involved  in  this  case  in- 
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eludes  all  employes  and  employers  engaged 
in  working  imderground  mines.  None  are 
omitted  who  may  be  subject  to  the  peculiar 
conditions  that  attend  such  mining.  And  we 
are  not  authorized  to  hold  that  the  law  in 
question  is  not  calculated  and  adapted  in 
any  degree  to  promote  the  health  and  safety 
of  persons  working  in  mines  and  smelters. 
Were  we  to  do  so,  and  declare  it  void,  we 
would  usurp  the  powers  Intrusted  by  the 
Constitution  to  the  lawmaking  power." 

In  affirming  the  decision  of  the  supreme 
Court  of  Utah,  the  Supreme  Court  of  the 
United  States,  In  Holden  v.  Hardy,  made  a 
dear  and  elaborate  statement,  which  is  pe- 
culiarly applicable  here,  and  of  which  we 
reproduce  a  part  of  the  most  direct  para- 
graphs: 

"This  right  of  contract,  however,  is  itself 
subject  to  certain  limitations  which  the  state 
may  lawfully  impose  in  the  exercise  of  its 
police  powers.  While  this  power  is  inherent 
In  all  governments,  it  has  doubtless  been 
greatly  expanded  in  its  application  during 
the  past  century,  owing  to  an  enormous  in- 
crease in  the  number  of  occupations  which 
are  dangerous,  or  so  far  detrimental  to  the 
health  of  employes  as  to  demand  special  pre- 
cautions for  their  well-being  and  protection, 
or  the  safety  of  adjacent  property.  While 
this  court  has  held,  notably  in  the  cases 
Davidson  v.  New  Orleans,  96  U.  8.  97  [24  L. 
Ed.  616],  and  Yick  Wo  v.  Hopkins,  118  U.  S. 
356  [6  Sup.  Ct.  1064,  30  L.  Ed.  220],  that  the 
police  power  cannot  be  put  forward  as  an 
excuse  for  oppressive  and  unjust  legislation, 
it  may  be  lawfully  resorted  to  for  the  pur- 
pose of  preserving  the  public  health,  safety, 
or  morals,  or  the  abatement  of  public  nui- 
-  sances,  and  a  large  discretion  'is  necessarily 
vested  in  the  Legislature  to  determine  not 
only  what  the  interests  of  the  public  require, 
but  what  measures  are  necessary  for  the 
protection  of  such  interests.'  Lawton  v. 
Steele,  152  U.  S.  136  (14  Sup.  Ct  501,  38  L. 
Ed.  385]. 

"The  extent  and  limitations  upon  this 
power  are  admirably  stated  by  Chief  Justice 
Shaw  in  the  following  extract  from  his  opin- 
ion in  Commonwealth  v.  Alger,  7  Cush.  53, 
84: 

"  'We  think  it  Is  a  settled  principle,  grow- 
ing out  of  the  nature  of  well-ordered  civil 
society,  that  every  holder  of  property,  how- 
ever absolute  and  unqualified  may  be  hLs 
title,  holds  it  under  the  implied  liability  that 
its  use  may  be  so  regulated  that  it  shall  not 
be  injurious  to  the  equal  enjoyment  of  oth- 
ers having  an  equal  right  to  the  enjoyment 
of  their  property,  nor  injurious  to  the  rights 
of  the  community.  Rights  of  property,  like 
all  other  social  and  conventional  rights,  are 
subject  to  such  reasonable  limitations  in 
their  enjoyment  as  shall  prevent  them  from 
being  injurious,  and  to  such  reasonable  re- 
straints and  regulations  established  by  law 
as  the  Legislature,  under  the  governing  and 
controlling  power  vested  In  them  by  the  Con- 


stitution, may  think  necessary  and  expedi- 
ent' 

"This  power,  legitimately  exercised,  can 
neither  be  limited  by  contract,  nor  bartered 
away  by  legislation. 

"While  this  power  is  necessarily  Inherent 
in  every  form  of  government.  It  was,  prior 
to  the  adoption  of  the  Constitution,  but  spar- 
ingly used  in  this  country.  As  we  were  then 
almost  purely  an  agricultural  people,  the 
occasion  for  any  special  protection  of  a  par- 
ticular class  did  not  exist  Certain  profitable 
employments,  such  as  lotteries  and  the  sale 
of  intoxicating  liquors,  which  were  then  con- 
sidered to  be  legitimate,  have  since  fallen 
under  the  ban  of  public  opinion,  and  are  now 
either  altogether  prohibited,  or  made  sub- 
ject to  stringent  police  regulations.  The  pow- 
er to  do  this  has  been  repeatedly  alflrmed  by 
this  court.  Stone  v.  Mississippi,  101  U.-  8. 
814  [25  L.  Ed.  1079];  Douglas  v.  Kentucky, 
168  U.  S.  488  [18  Sup.  Ot  199,  42  L.  Ed.  553]; 
Giozza  V.  Tieman,  148  U.  S.  657  [13  Sup.  Ct 
721,  37  L,  Ed.  599];  Kidd  v.  Pearson,  128 
U.  S.  1  [9  Sup.  Ct  6,  32  L.  Ed.  346];  Crow- 
ley V.  Christensen,  137  U.  S.  86  [11  Sup.  Ct 
13,  34  L.  Ed.  620]. 

"While  the  business  of  mining  coal  and 
manufacturing  iron  began  in  Pennsylvania 
as  early  as  1716,  and  in  Virginia,  North  Car- 
olina, and  Massachusetts  even  earlier  than 
this,  both  mining  and  manufacturing  were 
carried  on  in  such  a  limited  way,  and  by 
such  primitive  methods  that  no  special  laws 
were  considered  necessary,  prior  to  the  adop- 
tion of  the  Constitution,  for  the  protection  of 
the  operatives;  but.  In  the  vast  proportions 
which  these  industries  have  since  assumed. 
It  has  been  found  that  they  can  no  longer  l)e 
carried  on  with  due  regard  to  the  safety  and 
health  of  those  engaged  in  them  without  spe- 
cial protection  against  the  dangers  neces- 
sarily Incident  to  these  employments.  In 
consequence  of  this,  laws  have  been  enacted 
in  most  of  the  states  designed  to  meet  these 
exigencies,  and  to  secure  the  safety  of  per- 
sons peculiarly  exposed  to  these  dangers. 
Within  this  general  category  are  ordinances 
providing  for  fire  escapes  from  hotels,  thea- 
ters, factories,  and  other  large  buildings,  a 
municipal  Inspection  of  boilers,  and  appli- 
ances designed  to  secure  passengers  upon 
railways  and  steamboats  against  the  dangers 
necessarily  incident  to  these  methods  of 
transportation.  In  states  where  manufactur- 
ing is  carried  on  to  a  lai'ge  extent,  provision 
is  made  for  the  protection  of  dangerops  ma- 
chinery against  accidental  contact  for  the 
cleanliness  and  ventilation  of  working  rooms, 
for  the  guarding  of  well  holes,  stairways, 
elevator  shafts,  and  for  the  employment  of 
sanitary  appliances.  In  others,  where  mining 
is  the  principal  industry,  special  provision  is 
made  for  the  shoring  up  of  dangerous  walls, 
for  ventilation  shafts,  bore  holes,  escapement 
shafts,  means  of  signaling  the  surface,  for 
the  supply  of  fresh  air,  and  the  elimination, 
as  far  as  possible,  of  dangerous  gases,  for 
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safe  means  of  hoisting  and  lowering  cages, 
for  a  limitation  upon  the  number  of  persons 
permitted  to  enter  a  cage,  that  cages  shall 
be  covered,  and  that  there  shall  be  fences 
and  gates  around  the  top  of  sbafter,'  besides 
other  similar  precautions. 

"These  statutes  have  been  repeatedly  en- 
forced by  the  courts  of  the  several  states, 
tnelr  validity  assumed,  and,  so  far  as  we 
are  informed,  they  have  been  uniformly  held, 
to  be  constitutional. 

"In  Daniels  v.  Hllgard,  77  111.  640,  It  was 
held  that  the  Legislature  had  power,  under 
the  Constitution,  to  establish  police  regula- 
tions for  the  operating  of  mines  and  col- 
lieries, and  that  an  act  providing  for  the 
health  and  safety  of  persons  employed  in 
coal  mines,  which  required  the  owner  or 
agent  of  every  coal  mine  or  colliery  employ- 
ing ten  men  or  more  to  make  or  cause  to  be 
made  an  accurate  map  or  plan  of  the  work- 
ings of  such  coal  mine  or  colliery,  was  not 
unconstitutional,  and  that  the  question  wheth- 
er certain  requirements  are  a  part  of  a  sys- 
tem of  police  regulations  adopted  to  aid  in 
the  protection  of  life  and  health  was  prop- 
erty one  of  legislative  determination,  and 
that  a  court  should  not  lightly  interfere  with 
such  determination  nnless  the  L«glslature 
had  manifestly  transcended  its  province. 
See,  also,  Litchfield  Coal  Co.  v.  Taylor,  81 
111.  580. 

"In  Commonwealth  v.  Bonnell  et  al.,  8 
Pbila.  534,  a  law  providing  for  the  ventila- 
tion of  coal  mines,  for  speaking  tubes,  and 
the  protection  of  cages,  was  held  to  be  con- 
stitutional, and  subject  to  strict  enforce- 
ment. Commonwealth  v.  Conyngham,  66  Pa. 
99;  Durant  v.  Lexington  Coal  Mining  Co.,  97 
Mo.  62  [10  S.  W.  484]. 

"But  If  It  be  within  the  power  of  the  Leg- 
islature to  adopt  such  means  for  the  protec- 
tion of  the  lives  of  its  citizens,  it  is  difficult 
to  see  why  precautions  may  not  also  be 
adopted  for  the  protection  of  their  health 
and  morals.  It  is  as  much  for  the  interest 
of  the  state  that  the  public  health  should  be 
preserved  as  that  life  should  be  made  secure. 

"Upon  the  principles  above  stated,  we 
think  the  act  in  question  may  be  sustained 
as  a  valid  exercise  of  the  police  power  of 
the  state.  The  enactment  does  not  profess 
to  limit  the  hours  of  all  workmen,  but  mere- 
ly those  who  are  employed  in  underground 
mines,  or  in  the  smelting,  reduction,  or  re- 
fining of  ores  or  metals.  These  employments, 
when  too  long  pursued,  the  Legislature  has 
Judged  to  be  detrimental  to  the  health  of  the 
employes;  and,  so  long  as  there  are  reason- 
able grounds  for  believing  that  this  is  so. 
Its  decisions  upon  this  subject  cannot  be  re- 
viewed by  the  courts. 

"While  the  general  experience  of  mankind 
may  Jnstify  us  In  believing  that  men  may 
engage  in  ordinary  employments  more  than 
eight  hours  per  day  without  injury  to  their 
health.  It  does  not  follow  that  labor  for  the 
same  length  of  time  is  innocuons  when  car- 


ried on  beneath  the  surface  of  the  earth, 
where  the  operative  is  deprived  of  fresh  air 
and  sunlight,  and  is  frequently  subjected  to 
foul  atmosphere  and  a  very  high  temx>era- 
ture,  or  to  the  Influence  of  noxious  gasea  gen- 
erated by  the  processes  of  refining  or  smelt- 
ing." 

Continuing,  the  United  States  Supreme 
Court  said: 

"We  concur  In  the  following  observations 
of  the  Supreme  Court  of  Utah  in  this  con- 
nection in  Its  opinion  In  No.  2: 

"  'The  conditions  with  respect  to  health  of 
laborers  in  underground  mines  doubtless  dif- 
fer from  those  in  which  they  labor  in  smelt- 
ers and  other  reduction  works  on  the  sur- 
face. Unquestionably  the  atmosphere  and 
other  conditions  in  mines  and  reduction 
works  differ.  Poisonous  gases,  dust,  and 
Impalpable  substances  arise  and  float  in  the 
air  in  stampmills,  smelters,  and  other  works 
in  which  ores  containing  metals,  combined 
with  arsenic  or  other  poisonous  elements  or 
agencies,  are  treated,  reduced,  and  refined; 
and  there  can  be  no  doubt  that  prolonged 
effort  day  after  day,  subject  to  such  condi- 
tions and  agencies,  will  produce  morbid, 
noxious,  and  often  deadly  effects  in  the  hn- 
man  system.  Some  organisms  and  systems 
will  resist  and  endure  such  conditions  and 
effects  longer  than  others.  It  may  be  said 
that  labor  in  such  conditions  must  be  per- 
formed. Granting  that,  the  period  of  labor 
each  day  should  be  of  a  reasonable  length. 
Twelve  hours  per  day  would  be  less  injurious 
than  fourteen,  ten  than  twelve,  and  eight 
than  ten.  The  Legislature  has  named  eight. 
Snch  a  period  was  deemed  reasonable.  The 
law  in  question  is  confined  to  the  protection 
of  that  class  of  people  engaged  in  labor  in 
nnderground  mines,  and  in  smelters  and  oth- 
er works  wherein  ores  are  reduced  and  re- 
fined. This  law  applies  only  to  the  classes 
subjected  by  their  employment  to  the  pe- 
culiar conditions  and  effects  attending  under- 
ground mining  and  work  in  smelters,  and  oth- 
er works  for  the  reduction  and  refining  of 
ores.  Therefore  it  is  not  necessary  to  dis- 
cuss or  decide  whether  the  Legislature  can 
fix  the  hours  of  labor  in  other  employments. 
Though  reasonable  doubts  may  exist  as  to 
the  ppwer  of  the  Legislature  to  pass  a  law, 
or  as  to  whether  the  idw  Is  calculated  or 
adapted  to  promote  the  health,  safety,  or 
comfort  of  the  people,  or  to  secure  good  or- 
der or  promote  the  general  welfare,  we  must 
resolve  them  in  favor  of  the  right  of  that 
department  of  government.  But  the  fact 
that  both  parties  are  of  full  age  and  compe- 
tent to  contract  does  not  necessarily  deprive 
the  state  of  the  power  to  interfere  where  the 
parties  do  not  stand  upon  an  equality,  or 
where  the  public  health  demands  that  one 
party  to  the  contract  shall  be  protected 
against  himself.*  The  state  still  retains  an 
Interest  in  his  welfare,  however  reckless  he 
may  be.  The  whole  Is  no  greater  than  the 
sum  of  all  the  parts,  and  when  the  individual 
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health,  safety,  and  welfare  are  sacrificed  or 
neglected,  the  state  must  suffer. 

"We  are  of  the  opinion  that  the  act  in 
question  was  a  valid  exercise  of  the  police 
power  of  the  state,  and  the  Judgments  of 
the  Supreme  Court  of  Utah  are  therefore  af- 
firmed." 

In  People  v.  Lochner  (Sup.)  76  N.  Y.  Supp. 
399,  the  Supreme  Court  of  New  York  said: 
"The  police  power  of  the  state  is  the  power 
which  enables  it  to  promote  the  health,  com- 
fort, safety,  and  welfare  of  society.  It  is 
Tery  broad  and  far-reaching,  but  it  is  not 
without  its  limitations.  The  line  between 
the  valid  exercise  of  the  police  power  and 
the  invasion  of  the  private  rights  is  clearly 
drawn  by  Judge  Earl  In  his  opinion  in  Re 
Jacobs,  98  N.  Y.  110,  50  Am.  Rep.  636.  He 
says:  'Generally  it  is  for  the  Legislature  to 
determine  what  laws  and  regulations  are 
needed  to  protect  the  public  health  and  se- 
cure the  public  comfort  and  safety;  and 
while  its  measures  are  calculated,  intended, 
convenient,  and  appropriate  to  accomplish 
those  ends,  the  exercise  of  its  discretion  is 
not  subject  to  review  by  the  courts.  But 
they  must  have  some  relation  to  these  ends. 
If  the  act  and  the  Constitution  can  be  con- 
strued so  as  to  enable  both  to  stand,  and 
each  can  be  given  a  proper  and  legitimate 
office  to  perform.  It  is  the  duty  of  the  court 
to  adopt  such  legislation.  The  Legislature, 
under  the  police  power,  may  certainly  regu- 
late or  even  prohibit  the  carrying  on  of  any 
business  in  such  manner  and  in  such  place 
as  to  become  dangerous  or  detrimental  to 
the  health,  morals,  or  good  order  of  the  com- 
munity.' Judge  Vann,  in  discussing  the  stat- 
ute entitled  'An  act  to  regulate  barbering 
on  Sunday,'  in  People  v.  Havnor,  149  N.  Y. 
201,  43  N.  E.  544,  31  L.  R.  A.  689,  52  Am. 
St.  Rep.  707,  says:  'As  barbers  generally 
work  more  hours  each  day  than  most  men, 
the  Legislature  may  well  have  concluded 
that  legislation  was  necessary  for  the  protec- 
tion of  their  health.'  And  at  page  203,  149 
N.  Y.,  and  page  544,  43  N.  E.,  31  L.  R.  A. 
689,  52  Am.  St.  Rep.  707,  he  says:  'It  is 
to  the  interest  of  the  state  to  have  strong, 
robust,  healthy  citizens,  capable  of  self-sup- 
port, of  bearing  arms,  and  of  adding  to  the 
resources  of  the  country.  Laws  to  effect 
this  purpose,  by  protecting  the  citizen  from 
overwork,  and  requiring  a  general  day  of 
rest  to  restore  his  strength  and  preserve  his 
health,  have  an  obvious  connection  with  the 
public  welfare.'  It  was  held  in  People  v. 
Warden  of  City  Prison,  144  N.  Y.  530,  39  N. 
E.  688,  27  L.  R.  A.  718.  that  'the  restraint  of 
personal  action  is  Justified  when  it  manifest- 
ly tends  to  the  protection  of  the  health  and 
comfort  of  the  community,  and  no  constitu- 
tional guarantee  is  then  violated.'  In  Health 
Department  of  City  of  New  York  v.  Rector 
of  Trinity  Church,  145  N.  Y.  32,  39  N.  K. 
833,  45  Am.  St.  Rep.  579,  the  court  laid  down 
the  rule  that  the  Legislature,  In  the  exercise 
of  its  power  to  conserve  the  public  health. 


safety,  and  welfare,  may  direct  that  certain 
improvements  or  alterations  shall  be  made  in 
tenant  houses  at  the  owners'  expense,  and 
that  suitable  appliances  be  supplied  to  re- 
ceive and  distribute  a  supply  of  water  for 
domestic  use.  Judge  Peckham,  in  discussing 
the  constitutionality  of  the  act  (page  43,  145 
N.  Y.,  and  page  836,  39  N.  E.,  45  Am.  St 
Rep.  579),  says:  'Laws  and  regulations  of  a 
police  nature,  though  they  may  disturb  the 
enjoyment  of  individual 'rights,  are  not  un- 
constitutional, though  no  provision  is  made 
for  such  disturbances.  They  do  not  appro- 
priate private  property  for  public  use,  but 
simply  regulate  its  use  and  enjoyment  by  the 
owner.'  In  Tied.  Lim.  Police  Power,  181, 
the  author  states:  'If  the  law  did  not  inter- 
fere, the  feverish,  intense  desire  to  acquire 
wealth,  inciting  a  relentless  rivalry  and  com- 
petition, would  ultimately  prevent  not  only 
the  wage  earner,  bnt  likewise  the  capitalist 
and  employers  themselves,  from  yielding  to 
the  warnings  of  nature,  and  obeying  the 
Instinct  of  self-preservation  by  resting  period- 
ically from  labor.'  If  the  statute  under  con- 
sideration invades  the  right  of  property  and 
the  liberty  of  the  individual,  then  many  of 
the  statutes  of  this  state  that  have  been 
held  to  be  constitutional,  and  their  enact- 
ment within  the  police  power  of  the  state, 
are  subject  to  the  same  criticism.  The  stat- 
ute in  question  does  not  restrict  the  right  of 
the  defendant  to  carry  on  his  business,  or 
to  engage  as  many  persons  as  he  sees  fit  In 
such  business,  but  it  simply  prohibits  him 
from  requiring-  or '  compelling  his  employes 
to  work  more  than  ten  hours  in  any  one  day, 
or  more  than  sixty  hours  in  any  one  week. 
In  other  words,  the  statute  does  not  prohibit 
any  right,  but  regulates  it;  and  there  is  a 
wide  difference  between  regulation  and  pro- 
hibition—between prescribing  the  terms  by 
which  the  right  may  be  enjoyed,  and  the 
denial  of  that  right  altogether.  The  defend- 
ant is  not  deprived  of  any  right  or  privilege 
which  is  not  denied  to  others  in  a  similar 
business.  The  provisions  of  the  statute  in 
question  are  directed  to  all  persons  engaged 
in  the  bakery  business.  It  neither  confers 
special  privileges,  nor  makes  unjust  discrim- 
ination. All  who  are  engaged  in  that  busi- 
ness are  entitled  to  its  benefits  and  subject- 
ed to  its  restrictions." 

The  opinions  in  California  and  Ohio  hold- 
ing that  statutes  limiting  the  hours  of  labor 
on  public  works  were  unconstitutional,  al- 
though not  in  point,  may  no  longer  be  con- 
sidered of  weight,  in  the  face  of  the  recent 
decision  to  the  contrary  by  the  Supreme 
Court  of  the  United  States  in  the  Kansas  case. 
The  employment  was  not  shown  or  claimed 
to  endangeD  health  or  life,  nor  could  this  be 
said  of  all  the  various  occupations  covered 
by  the  Nebraska  act.  When  such  strong  con- 
siderations of  public  policy  demand,  it  is  not 
difficult  to  distinguish  in  principle  between 
the  cases  relating  to  avocations  unhealthfm 
and  dangerous,  and  those  which  are  not,  and 
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■we  are  unaware  that  any  court  where  the 
conditions  are  the  same  has  rendered  an  opin- 
ion contrary  to  the  views  we  hold  and  ex- 
press, excepting  in  Re  Morgan,  20  Ck>Io.  415, 
58  Pac  1071,  where  the  Supreme  Court  of 
tliat  state  took  occasion  to  criticise*  the  deci- 
sion in  Holden  v.  Hardy,  and  held  contrary 
to  the  lucid  opinion  of  the  United  States  Su- 
preme Court  in  that  case,  declaring  that  the 
protection  of  the  health  and  lives  of  employfis 
in  mines  and  smelters  was  within  the  police 
iwwer  of  the  state,  and  that  the  Utah  statute, 
from  which  ours  is  taken  was  valid,  and 
not  objectionable  as  °  class  legislation;  Nor 
are  we  prepared  to  agree  with  the  bald  asser- 
tion in  the  'Colorado  opinion  that  the  state 
may  not  protect  the  individual  against  in- 
jury to  himself,  but  we  do  not  wish  to  be 
understood  as  placing  the  decision  here  on 
such  narrow  ground.  Under  the  common  law 
the  man  who  tries  to  CH>mmit  suicide  and 
fails  may  be  punished  for  the  attempt  to 
take  his  own  life.  A  perusal  of  the  decision 
in  Re  Morgan  would  lead  to  the  Inference 
that  the  Utah  Supreme  Court  was  not  af- 
lirmed  by  the  Supreme  Court  of  the  United 
States  in  Holden  v.  Hardy,  when  three 
courts,  Including  the  latter  at  different  times, 
have  asserted  to  the  contrary.  The  Utah 
Constitution  not  only  does  not,  but  if  a  dif- 
ferent construction  be  claimed  for  it,  as  was 
done  in  the  Colorado  case,  it  could  not,  as 
against  the  fourteenth  amendment,  to  which 
all  conflicting  provisions  of  state  Constitu- 
tions, as  well  as  statutes,  must  yield,  convey 
any  authority  for  legislation  abridging  the 
rights,  privileges,  or  immunities  of  citizens, 
or  for  depriving  any  person  of  property  or 
liberty  without  due  process  of  law,  or  for  de- 
nying to  any  person  the  equal  protection  of 
the  laws.  The  opinion  In  Re  Morgan  implies 
a  warrant  in  the  Utah  Constitution  which 
did  not  exist  in  Colorado,  as  a  basis  of  the 
opinion  of  the  Supreme  Court  of  the  United 
States,  when,  under  well-known  elementary 
principles,  the  Utah  Constitution  was  of  no 
more  force  against  the  federal  Constitution 
and  its  amendments  than  the  Colorado  stat- 
ute. It  was  the  conclusion  of  the  court  in 
Re  Morgan  that  the  statute  "unjustly  and  ar- 
t>itrarily  singled  out  a  class  of  persons,  and 
imposed  upon  them  restrictions  from  which 
others  similarly  situated  and  substantially  in 
the  same  condition  were  exempt  and  that  it 
was  not  a  valid  exercise  of  the  police  power 
of  the  state."  As  we  have  seen,  the  United 
States  Supreme  Court  held  differently  on 
both  these  propositions,  when  the  prohibi- 
tions which  may  relate  to  them  are  as  broad 
in  controlling  under  tbe  fourteenth  amend- 
ment as  under  the  Constitution  of  Colorado. 
The  conflict  in  these  cases  Is  evident,  and  it 
is  apparent  that  tbe  Colorado  court  had  no 
different  and  substantial  reason  for  deciding 
contrarily  to  tbe  Supreme  Court  of  tbe  United 
States.  When,  as  held  by  the  highest  court 
in  the  land,  the  power  of  the  Legislature,  as 
applied  to  a  similar  statute  in  Utah,  cannot 


be  stayed  by  the  fourteenth  amendment,  we 
must  conclude  that  it  is  not  nullifled  by  tbe 
state  Constitution— an  instrument  less  poten- 
tial, and  not  broader  in  its  relevant  guaran- 
ties. 

Notwithstanding  the  attempt  of  tbe  Su- 
preme Court  of  Colorado  to  discredit  and 
overrule  the  doctrines  announced  by  the  Su- 
preme Court  of  the  United  States  in  Holden 
v.  Hardy,  the  latter  tribunal  has  continued 
to  affirm  those  principles,  and  in  later  deci- 
sions has  stated  regarding  the  case: 

Orient  Insurance  Company  ▼.  Daggs,  172 
U.  S.  «63,  19  Sup.  Ct.  283,  48  h.  Bd.  552:  "It 
is  sufBcient  to  say  that  there  are  certain  im- 
mutable principles  of  justice  which  inhere 
in  the  very  idea  of  free  government,  which 
no  member  of  the  Union  may  disregard,  as 
that  no  man  shall  be  condemned  in  his  per- 
son or  property  without  due  notice  and  an 
opportunity  of  being  heard  in  his  defense. 
These  principles  were  extended  to  the  right 
to  acquire  property  and  to  enter  into  con- 
tracts with  respect  to  property,  but  It  was 
said.  This  right  of  contract,  however,  is  It- 
self subject  to  certain  limitations  which  tbe 
state  may  lawfully  impose  in  the  exercise  of 
its  police  duties.'  The  legislation  sustained 
was  an  act  of  the  state  of  Utah  making  the 
employment  of  worklngmen  in  all  under- 
ground mines  and  workings,  and  in  smelters 
and  all  other  institutions  for  the  reduction 
and  reflning  of  ores  or  metals, '  eight  hours 
per  day,  except  in  cases  of  emergency,  whoe 
life  or  property  shall  be  in  imminent  danger. 
The  violation  of  the  statute  was  made  a  mis- 
demeanor. It  was  undoubtedly  a  limitation 
on  the  right  of  contract— that  of  the  employer 
and  that  of  the  employed— enforced  by  a 
criminal  prosecution  and  penalty  on  tbe  for- 
mer, and  on  his  agents  and  managers.  It 
was  held  a  valid  exercise  of  the  police  pow- 
ers of  the  state."    Citing  Holden  v.  Hardy. 

Railway  v.  Paul,  173  U.  S.  409,  19  Sup.  Ct. 
421,  43  L.  Ed.  740:  "Inasmuch  as  tbe  rlgbt 
to  contract  is  not  absolute,  but  may  be  sub- 
jected to  the  restraints  demanded  by  the 
safety  and  welfare  of  the  state,  we  do  not 
think  that  conclusion,  in  its  application  to 
the  power  to  amend,  can  be  disputed  on  the 
ground  of  infraction  of  the  fourteenth  amend- 
ment"   Citing  Holden  v.  Hardy. 

Williams  ▼.  Fears,  179  U.  S.  274,  21  Sup. 
Ot  129,  45  L.  Ed.  186:  "And  so  as  to  the 
right  to  contract.  Tbe  liberty,  of  which  the 
deprivation  without  due  process  of  law  is 
forbidden,  'means  not  only  tbe  right  of  the 
citizen  to  be  free  from  tbe  mere  physical  re- 
straint of  bis  person,  as  by  incarceration, 
but  tbe  term  is  deemed  to  embrace  tbe  right 
of  the  citizen  to  be  free  In  the  enjoyment 
of  all  bis  faculties;  to  be  free  to  use  them 
in  all  lawful  ways;  to  live  and  work  where 
be  will;  to  earn  bis  livelihood  by  any  liwful 
calling;  to  pursue  any  livelihood  or  avoca- 
tion, and  for  that  purpose  to  enter  into  all 
contracts  which  may  be  proper,  necessary, 
and  essential  to  his  carrying  out  to  a  suc- 
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cessful  conclusion  the  purposes  above  men- 
tioned; although  It  may  be  conceded  that 
this  right  to  contract  In  relation  to  persons 
or  property  or  to  do  business  within  the 
Jurisdiction  of  the  state  may  be  regulated, 
and  sometimes  prohibited,  when  the  con- 
tracts or  business  conflict  with  the  policy  of 
the  state,  as  contained  in  its  statutes.'  AU- 
geyer  v.  Louisiana,  165  U.  S.  578,  589,  591 
[17  Sup.  Ct.  427,  41  L.  Ed.  832];  Ilolden  v. 
Hardy,  169  U.  S.  366  [18  Sup.  Ct.  383,  42 
h.  Ed.  780]." 

In  Austin  v.  Tennessee,  179  tJ.  S.  369,  21 
Sup.  Ct.  134,  45  L.  Ed.  224,  a  statute  of  that 
state  prohibiting  the  importation  and  sale 
of  cigarettes:  "While  as  was  said  in  Holden^ 
T.  Hardy,  169  U.  S.  366,  392  [18  Sup.  Ct.  388, 
42  L.  £:d.  780],  the  police  power  cannot  be 
put  forward  as  an  excuse  for  oppressive  and 
unjust  legislation,  it  may  be  lawfully  resort- 
ed to  for  the  purpose  of  preserving  the  public 
bealtli,  safety,  and  morals,  or  the  abatement 
of  public  nuisances;  and  a  large  discretion  Is 
necessarily  vested  in  the  Legislature  to  deter- 
mine, not  only  what  the  interests  of  the  pub- 
lic require,  but  what  means  are  necessary 
for  the  protection  of  such  interests.'  Thus, 
while  in  Railroad  Company  v.  Husen,  95  U. 
8.  465  [24  L.  Ed.  527],  it  was  held  that  a 
statute  of  Missouri,  prohibiting  the  driving 
or  bringing  of  any  Texas,  Mexican,  or  In- 
dian cattle  into  the  state  was  in  conflict  with 
the  interstate  commerce  clause  of  the  Con- 
stitution, it  was  subsequently  held  that  the 
introduction  of  diseased  cattle  might  be  pro- 
hibited altogether,  or  subjected  to  such  regu- 
lations as  the  legislature  chose  to  impose. 
Railway  v.  Haber,  169  U.  S.  613  [18  Sup.  Ct 
488,  42  L.  Ed.  878]." 

Knoxville  Iron  Co.  v.  Harbison,  183  U.  S. 
21,  22  Sup.  Ct  4,  46  L.  Ed.  55:  "In  Holden 
V.  Hardy,  169  U.  S.  366  [18  Sup.  Ct  383,  42 
L.  Ed.  780],  the  validity  of  an  a«t  of  the  state 
of  Utah  regulating  the  employment  of  werk- 
ingmen  in  underground  mines,  and  fixing  the 
period  of  employment  at  eight  hours  per 
day,  was  in  question.  There,  as  here,  it  was 
contended  that  the  legislation  deprived  the 
employers  and  employes  of  the  right  to  make 
contracts  in  a  lawful  way  and  for  lawful 
purposes;  that  it  was  class  legislation,  and 
not  equal  or  uniform  in  its  provisions;  that 
it  deprived  the  parties  of  the  equal  protec- 
tion of  the  laws,  abridged  the  privileges  and 
iuununltles  of  the  defendant  as  a  citizen  of 
the  United  States,  and  deprived  him  of  his 
property  and  liberty  without  due  process  of 
law.  But  it  was  held,  after  full  review  of 
the  previous  cases,  that  the  act  in  question 
was  a  valid  exercise  of  the  police  power  of 
the  state,  and  the  judgment  of  the  Supreme 
Court  of  Utah  sustaining  the  legislation  was 
affirmed." 

Short  V.  Mining  Co.,  20  Utah,  24,  57  Pac. 
721,  45  L.  R.  A.  603:  "The  statute  above  re- 
ferred to  was  held  constitutional  by  the 
court  in  State  v.  Holden,  14  Utah,  71  [46 
Pac.  756,  37  L.  R.  A.  103],  and  the  Supreme 


Court  of  the  United  States  affirmed  such 
decision  in  169  U.  S.  366  [18  Sup.  Ct  383, 
42  L.  Ed.  780],  holding  that  the  act  in  ques- 
tion was  a  valid  exercise  of  the  police  pow- 
er of  the  state  of  Utah." 

Similar- conclusions  are  stated  in  People 
v.  Lochner  (Sup.)  76  N.  Y.  Supp.  401. 

We  think  the  better  reasoning  and  correct 
distinction  are  with  the  Supreme  Court  of 
the  United  States,  and  the  cases  in  line  with 
its  decisions.  As  we  liave  already  shown, 
the  objection  to  the  statute  as  being  special 
legislation  was  held  to  be  untenable  by  that 
court,  and  its  opinion  based  squarely  on  the 
fact  that  the  Legislature,  in  the  exercise  of  its 
police  power,  could,  by  limiting  the  hours  of 
labor,  provide  for  the  protection  of  the  health 
of  the  men  employed  in  underground  mines 
and  smelters.  If  the  statute  had  been  ob- 
jtetlonable  as  class  legislation,  that  court 
would  have  held  it  to  be  a  denial  of  the  equal 
protection  of  the  laws  under  the  fourteenth 
amendment  to  the  federal  Constitution.  Of 
necessity,  many  laws  must  refer  to  certain 
classes,  such  as  those  governing  towns,  cities, 
various  occupations,  of  which  the  saloon 
business  has  been  cited  as  an  instance,  quar- 
antine laws  to  prevent  the  spread  of  different 
diseases  peculiar  to  animals  and  people  and 
different  localities,  safety  devices;  and  gen- 
erally a  health  regulation  must  be  limited, 
as  a'  matter  of  fact,  if  not  in  direct  statu- 
tory terms,  to  that  class  which  will  be  af- 
fected, for  no  others  could  receive  protec- 
tion. It  is  necessary  that  the  law  affect 
all  persons  alike  in  the  same  class  and  under 
similar  conditions.  These  requirements  are 
met  by  the  statute  for  it  controls  all  alike, 
and  extends  to  every  man  who  engages  In 
underground  mining,  or  In  the  smelting  and 
milling  of  ores,  and  becomes  subject  to  the 
dangers  incident  to  those  occupations.  In 
sustaining  a  statute  requiring  the  closing  of 
saloons  between  12  at  night  and  6  o'clock 
in  the  morning,  this  court  said:  "The  act 
is  not  local  or  special,  in  the  sense  of  the 
constitutional  restriction  ui)on  this  subject. 
It  applies  to  ail  saloons  and  gaming  houses 
throughout  the  state  which  come  within  the 
class  mentioned  in  the  act,  and,  as  to  such 
classes  and  places  of  business,  it  is  of  uni- 
form operation  throughout  the  state."  Ex 
parte  Livingston,  20  Nev.  289,  21  Pac.  322. 

In  Wenham  v.  State,  91  N.  W.  421,  58  L. 
R.  A.  825,  the  Supreme  Court  of  Nebraska 
held  that  an  act  prohibiting  females  from 
laboring  more  than  10  hours  per  day,  or  60 
hours  per  week,  in  manufacturing  and  cer- 
tain other  establishments,  was  within  the 
police  power  of  the  state,  and  not  objec- 
tionable as  class  legislation;  and  it  is  said 
in  the  opinion:  "It  would  seem  at  first  blush 
as  though  a  law  having  the  effect  to  inter- 
fere with  the  business  of  the  one,  or  shorten 
the  hours  of  labor  of  the  other,  would  be 
repugnant  to  these  constitutional  provisions. 
It  must  be  conceded,  however,  that  every 
property  holder  is  secured  in  his  title  there- 
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to,  and  bolds  It  nnder  tbe  Implied  rale  and 
understanding  that  its  use  may  be  so  regard- 
ed and  restricted  that  it  shall  not  be  iuja- 
riooa  to  the  equal  enjoyment  of  others  hav- 
ing the  equal  right  to  the  enjoyment  ot  their 
property,  or  to  tbe  rights  of  tbe  community 
in  ivhich  he  lives.  All  property  in  this  state 
Is  held  subject  to  rules  regulating  the  com- 
mon good  and  the  general  welfare  of  our 
people.  This  Is  tbe  price  of  our  advanced 
civilization,  and  of  the  protection  afforded 
by  law  to  the  right  of  ownership,  and  the 
use  and  enjoyment  of  tbe  property  itself. 
Rights  of  property,  like  other  social  and 
conventional  rights,  are  subject  to  reason- 
able limitations  In  their  enjoyment,  and  to 
such  reasonable  restraints  and  regulations 
by  law  as  the  Legislature,  under  the  govern- 
ing and  controlling  power  vested  in  them 
by  the  Constitution,  may  think  expedient." 

To  the  same  effect,  and  upholding  a  sim- 
ilar statute,  is  State  v.  Buchanan,  70  Pac. 
52,  60  K  R.  A.  342,  a  Washington  case. 

It  may  be  assumed  that,  at  the  time  of 
the  adoption  of  our  state  Constitution,  un- 
derground mining  had  not  progressed  to  such 
extent  that  the  dangers  to  health  incident 
werft  so  apparent  and  well  understood  as  to- 
day, and  consequently  that  no  provision  was 
made  for  or  against  such  le'gislatlon  as  that 
before  us,  and  no  consideration  given  the 
subject  Time  and  the  light  of  experience 
and  the  progress  of  the  age  have  shown  the 
desirability  of  various  enactments  for  the 
promotion  of  tbe  happiness  and  good  of  the 
people,  regarding  which  Legislators  and 
statesmen  were  formerly  unmindful.  As 
new  conditions  and  necessities  arise  In  the 
affairs  of  men,  the  law  must  advance  to 
meet  them. 

For  the  reasons  Indicated,  we  conclude 
that  It  was  within  the  power  and  discretion 
of  the  Legislature  to  enact  the  statute  for 
the  protection  of  tbe  health  and  prolongation 
of  tbe  lives  of  the  worklngmen  affected,  and 
the  resulting  welfare  of  the  state.  Tbe  peti- 
tioner la  remanded  to  custody. 

FITZQBRALD,  3.  (concurring).  The  ques- 
tion for  determination  la,  does  the  eight- 
hour  enactment  of  the  last  session  of  tbe 
Nevada  Legislature  violate  the  Nevada  Con- 
stitution? True,  it  is  claimed  In  tbe  brief  of 
counsel  for  petitioner  that  tbe  said  enact- 
ment violates  also  tbe  Constitution  of  the 
Cnlted  States,  In  its  fourteenth  amendment, 
but  this  contention  was  abandoned  at  the 
oral  argument;  and  the  Supreme  Court  of 
tbe  United  States,  which  is  the  supreme  au- 
thority as  to  what  may  constitute  a  viola- 
tion of  that  Constitution,  has  held  that  such 
an  enactment  does  not  contravene  the  na- 
tional Constitution. 

Counsel  claim  that  tbe  enactment  violates 
the  Constitution  of  Nevada  (1)  In  section 
21  of  article  4,  as  to  generality  and  uni- 
formity of  laws;  (2)  In  section  17  of  article. 
4,  as  to  multipllcl^  of  subjects;  (3)  In  sec- 


tion 20  of  article  4,  as  to  local  and  special 
laws;  and  (4)  In  section  1  of  article  1,  as  to 
(a)  class  legislation;  and  (b)  its  "Bill  of 
Bights,"  as  to,  first,  personal  liberty;  and, 
second,  as  to  acquiring  property. 

While  counsel  have  cited  the  foregoing  sec- 
tions as  violated  by  tho  enactment  In  ques- 
tion, they  have  not,  in  their  arguments,  kept 
the  discussion  on  each  point  separate;  but 
aeveral  points  are  mingled  together  in  their 
discussion.  Hence  the  discussion  here  will 
have,  to  some  extent,  to  follow  the  same 
method.  The  said  points  will,  however,  be 
separately  discussed  as  far  as,  under  the 
circumstances,  may  be  practicable. 

Section  20  of  article  4  provides:  "Tbe  Leg- 
islature shall  not  pass  local  or  special  laws" 
In  certain  cases  therein  named;  but  the  en- 
actment In  question  here  docs  not  seem  to 
come  under  any  of  them,  unless  It  be  this 
one:  "For  the  punishment  of  crimes  and 
misdemeanors."  If  that  be  the  contention, 
It  will  receive  attention  further  on. 

Section  21  provides  that  "in  all  cases  enu- 
merated in  the  preceding  section  [see  section 
20]  and  in  all  other  cases  where  a  general 
law  can  be  made  applicable,  all  laws  shall 
be  general  and  of  uniform  operation  through- 
out the  state."  Does  counsel  claim  that  a 
health  law  could  "be  made  general  and  of 
uniform  operation  throughout  the  state"; 
that  Is,  applicable  to  wholesome  and  unwhole- 
some employments  alike,  If  there  are  em- 
ployments wholesome  and  employments  un- 
wholesome? If  BO,  cases  cited  In  the  briefs 
oppose  the  contention.  '         ^ 

Section  17  of  article  4  Is,  "Each  law  enact- 
ed by  the  Legislature  shall  embrace  but  one 
subject,  and  matter  properly  connected  there- 
with, which  subject  shall  be  briefly  expres»- 
ed  in  the  title,"  etc.  The  title  of  this  act  Is 
as  follows:  "An  act  regulating  the  hours  of 
employment  in  underground  mines  and  smelt- 
ers, and  ore  reduction  works,  and  providing 
penalties  for  violation  thereof."  Does  this 
enactment  violate  this  section  as  being  mul- 
tifarious In  Its  title?  Counsel,  though  citing 
the  section  as  violated  by  the  act's  title,  pay 
very  slight  attention  to  the  point  In  their 
argument.  This  fact  and  the  subject  Itself 
justify  only  a  brief  reference  to  it  here.  It 
is  thought  that  neither  the  title  nor  the  body 
of  the  act  violates  said  section. 

This  brief  reference  to  the  sections  of  the 
Constitution  claimed  to  be  violated  Is  made 
.  to  show  that  all  that  were  cited  to  the  court 
by  counsel  received  the  court's  attention. 
The  main  .contention  of  counsel  will  now  be 
considered:  Section  1  of  article  1,  called  by 
counsel  the  "Bill  of  Rights,"  Is:  "All  men  are, 
by  nature,  free  and  equal,  and  have  certain 
Inalienable  rights,  among  which  are  those  of 
enjoying  and  defending  life  and  liberty;  ac- 
quiring, possessing  and  protecting  property, 
and  pursuing  and  obtaining  safety  and  hap- 
piness." The  contention  Is  that  tbe  enact- 
ment of  1903  violates  this  section,  as  (1)  In- 
terfering with  petitioner's  "liberty"  (that  la. 
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bis  "liberty  to  contract");  and  (2)  his  right 
o(  "acquiring  »  •  •  property."  These  are 
the  two  precise  questions  in  this  case.  And 
here,  too,  counsel  have  not  chosen  to  discuss 
each  point  separately,  but  have  mingled  them 
together  in  a  general  manner.  Therefore  the 
brief  discussion  here  to  be  made  will  be  some- 
what similar.  One  remark,  however,  will  be 
made,  to  wit,  that  although  courts  of  great 
respectability  have,  it  seems,  held  that  the 
word  "liberty,"  in  other  Constitutions  simi- 
lar to  ours,  in  said  section  1  of  article  1,  re- 
fers to  the  "right  to  contract"  or  "liberty  to 
contract,"  is  it,  after  all,  entirely  clear  that  it 
does?  It  would  seem  that,  the  notion  con- 
veyed by  the  word  "liberty"  might  ordinarily 
be  deemed  to  be  somewhat  difCerent  from  the 
word  "contract,"  and  also  the  "right  to  lib- 
erty" and  the  "right  to  contract"  somewhat 
different  from  each  other.  But  be  that  as  it 
may,  now  to  the  points  thus  sharply  put  to 
issue: 

The  question  presents  itself  in  two  aspects: 
(1)  Its  general  aspect  (that  is,  in  reference  to 
legislative  enactments  upon  the  right  or  lib- 
erty of  all  citizens  "to  contract  in  reference 
to  their  labor,"  and  the'right  of  all  citizens 
to  "acquire  property");  and  (2)  the  rights  of 
a  special  class  or  special  classes  of  citizens  In 
these  respects.  The  first  or  general  aspect 
of  the  question  does  not  arise  in  the  matter 
now  in  hearing,  and  therefore  will  not  be  dis- 
cussed. But  the  second  aspect,  to  wit,  the 
special  one  of  the  legislative  power  to  regu- 
late or  restrain  contracting  as  to  l&boring  In 
underground  mines  and  about  smelters  and 
reduction  works,  does  arise,  and  will  be  con- 
sidered. 

On  the  specific  question  of  such  regulation 
and  restraint  as  to  laboring  in  underground 
mines  and  about  smelting  and  reduction 
works  but  two  cases  have  been  cited  by 
counsel.  These  are  the  case  of  State  ▼. 
Holden,  14  Utah,  71,  46  Pac.  756,  37  L.  B. 
A.  103,  and  the  case  of  In  re  Morgan,  26 
Colo.  415,  58  Pac.  1071,  47  L.  R.  A.  52,  77 
Am.  St  Bep.  269,  and  these  two  cases  are 
directly  antagonistic  to  each  other.  True, 
In  addition  to  these  two  cases  there  are  in 
Colorado  (In  re  Labor  Bill,  21  Colo.  29,  39 
Pac.  328,  and  In  re  House  Bill,  21  Colo. 
32,  39  Pac.  431)  judicial  responses  to  legis- 
lative inquiries  to  the  same  effect  as  was 
the  decision  of  the  Colorado  court  in  In  re 
Morgan.  But  those  responses  were  not  made 
after  argrument  by  counsel,  and  do  not  them- 
selves contain  argtmient,  but  merely  asser- 
tion. Therefore  the  case  in  In  re  Morgan  is 
essentially,  as  stated  above,  the  only  case  in 
point  cited  by  counsel  that  was  precisely  an- 
tagonistic to  the  case  cited  from  Utah. 

Before  considering  these  cases,  let  it  be 
remarked  that  the  legislative  power  to  reg- 
ulate and  restrain  the  hours  of  labor  in  em- 
ployments other  than  those  mentioned  in  the 
Nevada  statute  has  been  before  numerous 
appellate  courts  of  the  Union,  and  that  the 
decisions  tliereon  are  not  uniform;  some  hold- 


ing such  regulation  and  restraint  constitu- 
tional, and  others  unconstitutional.  There- 
fore whatever  aid  could  be  gained  from  anal- 
ogy in  decisions  in  other  cases  would  be  di- 
vided aid— partly  in  favor  of  petitioner,  and 
partly  against  him;  but  It  Is  believed  the 
preponderance  in  number  and  reason  is 
against  him. 

As  counsel  for  petitioner  place  great  reli- 
ance on  In  re  Morgan,  that  case  will  be  ex- 
amined. Here  a  puzzling  statement  appears. 
The  chief  Justice  In  the  opinion  first  g^lves 
the  enactment  of  the  Colorado  Legislature  in 
question  in  the  case,  which  is  the  same  as 
the  one  in  question  in  the  Utah  Case,  and 
also  in  the  case  now  before  us;  and,  sec- 
ondly, the  clause  of  the  Colorado  Constitution 
claimed  to  be  by  It  violated,  which  clause 
is  essentially  the  same  as  the  clause  In  the 
Nevada  Constitution,  and  also  as  the  clause 
in  the  Utah  Constitution  (it  is  not  here  over- 
looked that  another  clause  is  in  the  Utah 
Constitution  enjoining  upon  its  Legislature 
the  enactment  of  health  laws  as  to  laborers 
in  mines,  etc.);  and  then  he  says  that  It  Is 
"practically  admitted  to  be  true  that  this 
act  contravenes  the  constitutional  provision 
quoted  In  the  statement.  Let  us  see  if,  not- 
withstanding this  conflict.  It  can  be  justified 
as  a  volid  exercise  of  the  police  power."  Cu- 
rious admission.  If  admitted,  it  must  Iiave 
been  by  the  counsel  in  the  case  who  were  en- 
deavoring in  their  arguments  to  uphold  the 
enactment  of  the  Colorado  Legislature;  and, 
after  admitting  that  the  enactment  contra- 
vened the  Constitution,  how  could  counsel.  In 
reason,  ask  the  court  to  uphold  such  contra- 
vening enactment,  under  either  the  police 
power  or  under  any  other  power  of  the  Leg- 
islature? If  the  enactment  contravened  the 
Colorado  Constitution,  it  would  seem  that 
was  an  end  of  the  matter.  Saying  or  assum- 
ing that  it  did  so  violate  was  a  petltio  prin- 
clpii.    It  begged  the  whole  question. 

Again  the  Colorado  court  in  In  re  Morgan, 
says:  "If,  in  our  Constitution  there  was,  as 
there  seems  to  be  in  that  of  Utah,  a  specific 
afilrmative  provision  enjoining  upon  the  Gen- 
eral Assembly  the  enactment  of  laws  to  pro- 
tect the  health  of  the  class  of  workingmen 
therein  enumerated,  it  might  be  that  acts 
reasonably  appropriate  to  that  end  would 
not  be  obnoxious  to  that  provision  of  our 
Constitution  forbidding  class  legislation,  for 
it  could  hardly  be  said  that  a  classification 
made  by  the  Constitution  itself  was  arbitra- 
ry or  unfair,  or  that  it  clashed  with  another 
provision  of  the  same  Instrument  Inhibiting 
class  legislation." 

Why  could  not  a  classification  made  by  a 
Constitution  be  "arbitrary"  and  "unfair"? 
Clearly  such  classification  might  in  reality  be 
arbitrary  and  unfair,  but  it  probably  would 
not  lie  in  the  mouths  of  justices  constituting 
a  court  under  such  Constitution  to  nullify  It 
because  of  such  arbitrariness  and  unfair- 
ness. 

In  the  paragraph  just  above  quoted  doe» 
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not  the  Colorado  court— that  court  so  much 
relied  upon  by  those  assailing  the  enact- 
ment In  question  In  this  court— practically 
admit  that  such  an  enactment  as  this  Is  a 
"reasonably  appropriate"  health  regulation? 
It  was  only  the  "health"  of  the  workmen 
that  the  Utah  Constitution  commanded  Its 
Legislature  to  enact  laws  to  protect  It  did 
not  say  how  this  health  was^to  be  protected. 
The  Utah  Legislature  deemed  ■  protection  of 
miners  by  regulating  and  controlling  the 
hoars  of  daily  labof  "reasonably  appropri- 
ate" protection,  and'  the  Utah  Supreme 
Court  likewise  held  it  "reasonably  appropri- 
ate" and  Talld.  It  may  be  added  here  that 
the  United  Spates  Supreme  Court  also  has 
held  such  legislation  appropriate  and  valid. 
See  infra. 

Now,  in  essence  precisely  the  same  situa- 
tion existed  in  Colorado  at  the  time  of  the 
decision  In  In  re  Morgan  as  did  in  Utah  at 
the  time  of  the  decision  in  State  against  Hol- 
den,  and  as  does  now  in  this  state.  By  unl- 
Tersal  consent  of  courts  and  text-writers  on 
the  law,  the  Legislature  has,  without  ex- 
press constitutional  grant  authorizing  It,  the 
power  to  protect  the  health  of  the  people 
over  whom  it  has  Jurisdiction.  Therefore, 
as  a  question  of  legislative  power,  there  is 
not  a  particle  of  difference,  In  essence,  be- 
tween the  situation  under  the  Utah  Constitu- 
tion and  that  under  the  Colorado  and  the  Ne- 
vada Constitutions.  And  the  question  here 
is  pnrely  one  of  legislative  power.  The  ex- 
pediency, propriety,  or  wisdom  of  the  enact- 
ment is  not  l>efore  this  court  If  the  Legis- 
lature has  the  constitutional  power  to  make 
the  enactment,  this  court  has  no  power  to 
annul  the  enactment:  and  should  it  under 
the  case  supposed,  do  so,  it  could  be  justly 
charged  with  usurpation  of  power.  And 
courts,  the  conservatlng  governmental  branch 
under  the  Constitution  or  fundamental  prin- 
ciples of  goTemment,  should  be  most  care- 
ful not  themselves  to  set  the  example  of 
tisurping  power.  Let  it,  however,  be  said 
that  courts  should  be  equally  scrupulous  and 
fearless  In  preventing  others  from  infrac- 
tions upon  the  Constitution  wMch  they  are 
sworn  to  support,  protect,  and  defend.  Then, 
under  the  direct  decision  of  the  Utah  Su- 
preme Court  that  an  eight-hour  law  is  a  rea- 
sonably appropriate  provision  to  protect  the 
health  of  those  engaged  in  underground  min- 
ing, and  those  in  and  about  smelting  and  re- 
duction works,  and  the  pregnant  admission 
of  the  Colorado  Supreme  Court  to  the  same 
effect  and,  again,  the  direct  affirmance  of 
the  same  doctrine  by  the  Supreme  Court  of 
the  United  States  in  the  following  cases  In 
tliat  court:  Holden  v.  Hardy,  169  U.  S.  366, 
18  Sup.  Ct.  383,  42  L.  Ed.  780;  Orient  Insur- 
ance Company  v.  Daggs,  172  U.  S.  664,  19 
Sup.  Ct.  281,  43  L.  Ed.  552;  St  Louis  Iron 
Mountain  &  Railway  v.  Paul,  173  U.  S.  409, 
10  Sup.  Ct  419,  43  L.  Ed.  746;  Williams  v. 
Fears.  179  U.  8.  274,  21  Sup.  Ct  128,  45  L. 
Ed.  186;  Austhi  T.  Tennessee,  179  U.  S.  349, 


21  Sup.  Ct  132,  45  L.  Ed.  224;  and  Knoxvllle 
Iron  Co.  V.  Harbison,  183  U.  8.  21,  22  Sup. 
Ct.  1,  46  L.  Ed.  65— what  of  precedent  there 
Is  in  the  decisions  of  other  courts  is  in  favor 
of  the  validity  of  the  law. 

It  cannot  be  said  that  these  decisions  of 
the  United  States  Supreme  Court  were  obi- 
ter. They  were  necessary  to  the  decision  of 
the  cases.  The  contention  was  that  the 
Utah  enactment  was  in  violation  of  the 
fourteenth  amendment  to  the  United  State? 
Constitution,  as  <1)  abridging  the  privileges 
and  immunities  of  citizens  of  the  United 
States;  <2)  depriving  persons  of  liberty  and 
property  without  due  process  of  law;  and  (8) 
denying  persons  within  its  jurisdiction  the 
equal  protection  of  the  laws.  The  court 
held,  in  effect,  that  the  Utah  enactment  did 
no  one  of  these  three  things.  Why?  Be- 
cause it  was  a  legitimate  police  regulation. 
Why  a  legitimate  police  regulation?  Be- 
cause it  was  based  on  a  consideration  of 
health;  that  laborers  in  underground  mines 
and  those  In  smelters  could  reasonably  and 
properly  be  made  into  a  class,  and  the  health 
of  that  class  protected  by  legislative  enact- 
ment Had  the  foundation  been  Imaginary, 
the  court  could  not  have  so  held.  But  the 
foundation  (that  is,  the  consideration  of 
health)  being  real,  proper,  and  reasonable, 
the  court  logically  and  legally  upheld  the  en- 
actment. The  fourteenth  amendment  was 
violated  unless  the  enactment  was  a  legiti- 
mate police  regulation,  and  it  was  not  a  le- 
gitimate police  regulation  unless  the  enact- 
ment was  based  on  a  legitimate  health  classi- 
fication. Therefore  the  United  States  Su- 
preme Court  directly  holds  this  to  be  a  legit- 
imate health  regulation.  I  cannot  say  that  I 
am  so  fully  and  completely  equipped  in  the 
doubtful  science  of  medicine  as  to  be  able 
to  say  that  I  know  that  it  is  not  such  a  rea- 
sonably appropriate  provision.  This  is  the 
full  extent  to  which  it  Is  necessary  to  go  In 
this  case.  Then,  too,  not  a  decision  of  a  court 
that  mentions  the  subject  but  says  that  a 
court  cannot  set  aside  an  enactment  of  a 
Legislature  unless  the  enactment  is,  beyond 
doubt  in  violation  of  the  Constitution  under 
which  both  the  court  and  the  Legislature  act 
Can  it  be  said  that,  under  the  showing  above 
made,  there  is  not  a  doubt  that  the  enact- 
ment in  question  here  is  beyond  all  doubt  In 
violation  of  the  Constitution  of  the  state  of 
Nevada?  It  seems  to  me  that  it  cannot  be 
so  said.  Therefore  I  conclude  that  this  en- 
actment is  not  unconstitutional  as  being  a 
violation  of  the  "health"  element  of  the  Ne- 
vada Bill  of  Rights. 

Now  to  the  "class  legislation"  element  in 
the  enactment:  Counsel,  in  their  arguments 
in  this  case,  have  mingled  the  "class  legis- 
lation" objection  implied,  they  say,  ih  the 
Bill  of  Rights,  and  the  "class  legislation" 
inhibited  In  subsequent  parts  of  the  Consti- 
tution, to  wit,  sections  20  and  21  of  article 
4,  and  perhaps  it  may  be  permissible  for  me 
to  do  the  same.    Here  it  cannot  truly  be 
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said  that  all  class  legislation  Is  bad.  Deci- 
sions by  the  hundred  and  by  the  thousand 
may  easily  be  found  that  bold  some  class 
legislation  Is  constitutional  and  valid.  Such 
are  too  numerous  to  need  citation  of  in- 
stances. The  only  question  is,  is  there,  or 
is  there  not,  a  real  foundation— a  foundation 
in  fact.  In  the  nature  of.  things— for  the 
class  made?  If  there  is  such  foundation  to 
support  a  legislative  enactment,  tlien  that 
enactment  Is  constitutional  and  valid;  but, 
if  not,  then  It  Is  unconstitutional,  and  there- 
foi-e  void.  Should  legrislators  so  far  forget 
their  duty  to  God  and  to  man,  and  so  far 
disregard  the  oath  of  oflSce  taken  by  them 
to  support,  protect,  and  defend  the  Consti- 
tution—the only  instrument  that  gives  them 
any  power  to  act  at  all  legislatively— as  to 
join  together  In  an  enactment  persons  or 
things  on  a  mere  imaginary  something  that 
has  no  existence  In  the  natures  or  situations 
'  of  those  persons  or  those  things,  and  say 
that  those  persons  or  those  things  must  be 
governed  by  said  enactment,  then  it  would 
be  class  legislation;  and  at  least  contrary 
to  sections  20  and  21,  above  mentioned,  and 
possibly,  also,  to  the  Bill  of  Bights,  in  sec- 
tion 1  of  article  1.  But  of  the  latter  I  do 
not  desire  at  this  place  to  discourse.  For 
does  it  not  seem  that  when  provision  so  am- 
ple against  class  legislation,  local  and  spe- 
cial, as  that  contained  In  sections  20  and  21  of 
article  4  of  the  Nevada  Constitution,  is  made, 
the  inhibitions  of  the  BUI  of  Rights,  in  sec- 
tion 1  of  article  1,  were  aimed  at  other  evils? 
Be  that  as  it  may,  I  conclude  that  the  en- 
actment of  the  Nevada  Legislature  In  ques- 
tion here  is  not  In  violation  of  the  Nevada 
Constitution,  as  being  "class  legislation"  of 
the  objectionable  kind  inhibited  in  section 
20  or  21,  or  of  the  objectionable  kind  that 
may  possibly  be  inhibited  in  the  Bill  of 
Rights  of  section  1  of  article  1,  If  there 
be  therein  any  such  inhibition. 

In  support  of  this  conclusion  may  be  cited 
the  direct  decision  of  the  Utah  Supreme 
Court  that  workers  in  underground  mines 
and  workers  in  smelters  and  reduction  works 
may  with  sound  reason  be  made  into  classes, 
and  the  health  of  those  classes  protected  by 
the  Legislature.  To  the  same  effect  is  im- 
pliedly the  decision  of  the  court  most  relied 
on  in  argument  here,  to  wit,  the  Colorado 
Supreme  Court,  in  In  re  Morgan.  For  I 
think  I  have  above  shown  that  the  opinion 
in  the  Colorado  case  impliedly,  at  least,  ad- 
mits that,  with  a  constitutional  provision 
like  that  in  the  Utah  Constitution,  such  leg- 
islation might  be  valid,  and  also  further 
shown  that,  in  essence,  the  additional  pro- 
vision of  the  Utah  Constitution  did  not  at 
all  change  the  situation.  True,  the  Colorado 
court  held  such  legislation  unconstitutional 
and  void;  but  It  would  seem  that  after  the 
facts  stated,  and  after  the  admissions  made 
by  it,  its  conclusion  against  the  validity  of 
the  enactment  before  it  was  a  non  sequitur. 

In  addition,  as  stated  above,  I  cannot  say 


that  my  knowledge  of  medical  science  is  so 
complete  that  I  can,  in  conscience,  say  that  I 
know  that  workers  in  underground  mines 
or  workers  in  smelters  and  reduction  works 
are  not  engaged  in  unhealthy  employments. 
The  Legislature  of  Nevada,  at  its  session  in 
1903,  impliedly  said  they  were  such,  and 
legislated  for  the  protection  of  such  workers; 
and  I  cannot,  nnder  the  reason  of  the  thing, 
and  the  autliority  of  the  Utah  Supreme  Court 
and  that  of  the  United  States  Supreme  Court, 
to  say  nothing  of  the  pregnant  admission  of 
the  Colorado  Supreme  Court  (may  I  be  per- 
mitted to  explain  that  I  mean  an  admission 
that  is  pregnant  with  a  principle  that  is 
destructive  of  the  final  conclusion  to  which 
that  coiut  came?),  say  that  the  said  enact- 
ment of  the  Nevada  Legislature  for  that  pur- 
pose was,  beyond  doubt,  a  violation  of  the 
Constitution  of  Nevada. 

For  the  foregoing  reasons  I  concur  in  the 
conclusion  of  Justice  TALBOT  that  the  en- 
actment in  question  here  is  not  a  violation 
of  the  Constitution  of  Nevada,  and  also  in 
the  order  that  the  petitioner  be  remanded  to 
custody. 

BELKNAP,  0.  J.  (dissenting).  It  is  ctaim- 
ed  that  the  law  should  be  upheld  as  a  health 
law,  and  was  adopted  for  that  purpose  by 
the  Legislature  in  its  exercise  of  the  police 
power.  The  police  power  is  inherent  in  the 
Legislature,  and  founded  upon  the  duty  of 
the  state  to  protect  life,  health,  and  prop- 
erty of  the  community,  and  to  preserve  good 
order  and  morality.  Prof.  Tiedeman,  In  his 
treatise  upon  the  subject,  says:  "The  poUce 
power  of  the  government,  as  understood  in 
the  constitutional  law  of  the  United  States, 
is  simply  the  power  of  the  government  to  es- 
tablish provisions  for  the  enforcement  of 
the  common  as  well  as  civil  law  maxim,  'Sic 
utere  tuo,  ut  alienum  non  ieedas.' "  This 
police  power  of  the  state  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection 
of  all  property  within  the  state.  According  to 
the  maxim,  "Sic  utere  tuo,  ut  alienum  non 
loedas,"  it  being  of  universal  application,  it 
must,  of  coarse,  be  within  the  range  of  legis- 
lative action  to  define  the  mode  and  manner 
In  which  every  one  may  use  his  own  as  not 
to  injure  others.  In  Lawton  v.  Steele,  162 
U.  S.  136,  14  Sup.  Ct.  500,  38  L.  Ed.  385, 
the  court  said:  "The  extent  and  limits  of 
what  is  known  as  the  'police  power'  has  been 
a  fruitful  subject  of  discussion  in  the  appel- 
late courts  of  nearly  every  state  in  the  Union. 
It  is  universally  conceded  to  include  every- 
thing essential  to  the  public  safety,  health, 
and  morals,  and  to  Justify  the  destruction 
or  aljatement,  by  summary  proceedings,  of 
whatever  may  be  regarded  as  a  public  nui- 
sance. Under  this  power  It  has  lieen  held 
that  the  state  may  order  the  destruction 
of  a  house  falling  to  decay  or  otherwise  en- 
dangering the  lives  ot  passers-by;  the  demo* 
lition  of  such  as  are  In  the  path  of  a  oon- 
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flagratlon;  tbe  slaughter  of  diseased  cattle; 
the  destruction  of  decayed  or  unwholesome 
food;  the  prohibition  of  wooden  buildings  in 
cities;  the  regulation  of  railways  and  other 
means  of  public  conveyance,  and  of  inter- 
ments In  burial  grounds;  the  restriction  of 
objectionable  trades  to  certain  localities;  the 
compulsory  vaccination  6t  children;  the  con- 
finement of  the  insane,  or  those  afflicted  with 
contagious  diseases;  the  restraint  of  vag- 
rants, beggars,  and  habitual  drunkards;  the 
snppressien  of  obscene  publications  and 
houses  of  ill  fame;  and  the  prohibition  of 
gambling  houses  and  places  where  intoxi- 
cating liquors  are  sold.  Beyond  this,  how- 
ever, the  state  may  Interfere  whenever  the 
public  interests  demand  it;  and  In  this  par- 
ticular a  large  discretion  Is  necessarily  vest- 
ed in  the  Legislature  to  determine,  not- only 
what  the  interests  of  the  public  require,  but 
what  measures  are  necessary  for  the  protec- 
tion of  such  interests.  To  justify  the  state 
In  thus  interposing  its  authority  In  behalf 
of  the  public,  it  must  appear,  first,  tbat  the 
Interests  of  the  public  generally,  as  distin- 
guished from  those  of  a  particular  class, 
require  such  interference;  and,  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  purpose,  and  not  im- 
duly  oppressive  upon  individuals.  The  Leg- 
islature may  not,  under  the  guise  of  protect- 
ing the  public  interests,  arbitrarily  Interfere 
with  private  business,  or  impose  unusual  and 
unnecessary  restrictions  upon  lawful  occu- 
pations." 

In  the  Matter  of  Jacobs,  98  N.  Y.  98,  50 
Am.  Rep.  636,  where  the  court  had  under 
consideration  a  law  of  New  York  prohibiting 
the  manufacture  of  cigars  and  the  prepara- 
tion of  tobacco  in  any  form  in  tenement 
bouses,  after  citing  decisions  to  show  tbat 
the  police  power  is  not  without  limitation, 
and  that  in  its  exercise  the  Legislature  must 
respect  fundamental  rights  guarantied  by 
tbe  Constitution,  it  said:  "If  this  were  other- 
■wlse  the  power  of  the  Legislature  would  be 
practically  without  limitation.  In  the  as- 
sumed exercise  of  the  police  power  in  the  in- 
terests of  the  health,  the  welfare,  or  the 
safety  of  the  public,  every  right  of  the  citi- 
zen might  be  invaded,  and  every  constitu- 
tional barrier  swept  away.  Generally  it  Is 
for  the  Legislature  to  determine  what  laws 
or  regulations  are  needed  to  protect  the  pub- 
lic health  and  secure  the  public  comfort  and 
safety,  and  while  its  measures  are  calculated, 
intended,  convenient,  and  appropriate  to  ac- 
complish these  ends,  the  exercise  of  its  dis- 
cretion is  not  subject  to  review  by  the  courts. 
But  they  must  have  some  relation  to  these 
ends.  Under  the  guise  of  police  regulations, 
personal  rights  and  private  property  cannot 
be  arbitrarily  Invaded,  and  the  determina- 
tion of  the  Legislature  is  not  final  or  conclu- 
sive. If  it  passes  an  act  ostensibly  for  the 
public  health,  and  thereby  destroys  or  takes 
away  the  property  of  a  citizen,  or  interferes 
with  his  personal  liberty,  then  It  Is  for  the 


courts  to  scrutinize  the  act  and  see  whether 
It  really  relates  to,  and  Is  convenient  and  ap- 
propriate to  promote,  tbe  public  health. 
•  *  •  To  Justify  this  law.  It  would  not  be 
sufficient  that  the  use  of  tobacco  may  be  in- 
jurious to  some  persons,  or  tbat  its  manipu- 
lation may  be  injurious  to  those  who  are  en- 
gaged in  its  preparation  and  manufacture, 
but  it  would  have  to  be  Injurious  to  the  pub- 
lic health."  Again:  "When  a  health  law  is 
challenged  in  the  courts  as  unconstitutional, 
on  the  ground  that  it  arbitrarily  Interferes 
with  personal  liberty  and  private  property 
without  due  process  of  law,  the  courts  must 
be  able  to  see  that  It  has,  at  least,  in  fact, 
some  relation  to  the  public  health;  that  the 
public  health  is  the  end  actually  aimed  at; 
and  that  it  ii  appropriate  and  adapted  to 
that  end." 

To  justify  the  law,  it  is  not  sufficient  that 
underground  mining  and  working  in  smelters 
may  be  Injurious  to  the  men  employed  in  the 
mines  or  smelters,  but  it  must  be  injurious  to 
tbe  public  health.  It  is  not  claimed  that  the 
law  Is  Injurious  in  this  respect.  If  this  law 
is  beneficial  to  the  men  working  in  under- 
ground mines  and  smelters— and  that  is  in- 
sufficient, under  the  authorities— It  is  so  only 
In  a  remote  degree.  Rheumatism,  miners' 
consumption,  and  lead  poisoning.  It  is  said, 
are  the  maladies  to  which  men'  affected  by 
this  law  are  exposed.  It  Is  difficult  to  un- 
derstand how  these  afflictions  may  be  pre- 
vented by  its  provisions.  Lead  poisoning 
and  miners'  consumption  are  caused  by  in- 
haling fumes  from  the  smelters,  or  dust  In 
the  deep  mines.  Any  daily  exposure  for  a 
materially  less  time  than  eight  hours  may 
result  in  their  contraction.  In  its  most  fa- 
vorable aspect,  the  statute  Is  not  helpful  to 
these  men,  except  that  shorter  hours  of  labor 
tend  to  preserve  the  system,  while  longer 
hours  produce  exhaustion  and  its  consequent 
ill  effects.  I  think  the  statute  was  adopted 
by  the  Legislature  in  conformity  to  the  trend 
of  legislation  throughout  the  country,  short- 
ening the  hours  of  labor  In  many  industrial 
pursuits,  and  not  as  a  health  regulation. 

The  principle  upon  which  the  police  power 
is  exercised  by  the  Legislature  is  based  upon 
the  maxim,  "So  use  your  own  as  not  to  in- 
jure others,"  the  literal  translation  of  which 
is,  "Enjoy  your  own  property  In  such  a  man- 
ner as  not  to  injure  that  of  another  person." 
Broom's  Legal  Masims,  p.  364.  "Any  law 
which  goes  beyond  that  principle— which  un- 
dertakes to  abolish  rights,  the  exercise  of 
"Which  does  not  involve  an  infringement  of 
tbe  rights  of  others,  or  to  limit  tbe  exercise 
of  rights  beyond  what  is  necessary  to  pro- 
vide for  the  public  welfare  and  personal  se-. 
curlty— cannot  be  included  in  the  police  pow- 
er of  tbe  government.  It  is  a  governmental 
usurpation,  and  violates  tbe  principles  of 
abstract  justice,  as  they  have  been  developed 
under  our  republican  institutions."  Tiede- 
man,  §  1.  The  maxim  can  only  be  invoked 
in  the  support  of  laws  for  tbe  protection  of 
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the  public  health,  and  not  for  the  protection 
of  an  individual  against  himself.  There  can 
be  no  more  JustiQcatiou  for  such  a  law  than 
laws  prohibiting  men  from  working  in  the 
manufacture  of  white  lead,  because  they  are 
apt  to  .contract  lead  poisoning,  or  to  prohibit 
occupation  In  certain  parts  of  iron  smelting 
worlis,  because  the  lires  of  men  so  engaged 
are  materially  shortened.    Tiedeman,  |  8G. 

In  the  case  of  In  re  Morgan,  26  Colo.  426, 
58  Pac.  1071,  47  I..  R.  A.  52,  77  Am.  St.  Rep. 
269,  a  statute  similar  to  the  one  now  under 
consideration  was  held  unconstitutional. 
After  determining  that  the  statute  violated 
the  Bill  of  Rights,  which  guaranties  to  all 
persons  the  natural  rights  of  acquiring,  pos- 
sessing, «nd  protecting  property,  the  court 
proceeded.  In  an  admirable  discussion,  to  the 
consideration  of  the  question  whether  the 
law  was  a  proper  exercise  of  the  police  power 
CO  protect  the  public  health,  as  follows: 
"Were  the  object  of  the  act  to  protect  the 
public  health,  and  its  provisions  reasonably 
appropriate  to  that  end,  it  might  be  sus- 
tained, for  in  such  a  case  even  the  constitu- 
tional right  of  contract  may  be  reasonably 
limited.  But  the  act  before  us  is  not  of  that 
character.  In  selecting  a  subject  for  the  ex- 
ercise of  the  poljce  power,  the  Legislature 
must  keep  within  its  true  scope.  The  reason 
for  the  existence  of  the  power  rests  upon  the 
theory  that  one  must  so  use  his  own  as  not 
to  Injure  others,  and  so  as  not  to  interfere 
with  or  Injure  the  public  health,  safety,  mor- 
als, or  general  welfare.  How  can  one  be 
said  injuriously  to  aflfect  others  or  Interfere 
with  these  great  objects  by  doing  an  act 
which  confessedly  visits  its  consequences  on 
himself  alone?  And  how  can  an  alleged  law 
that  purports  to  be  the  result  of  an  exercise 
of  the  police  power  be  such  in  reality,  when 
it  has  for  Its  only  object  not  the  protection 
of  others,  or  the  public  health,  safety,  mor- 
als, or  general  welfare,  but  the  welfare  of 
him  whose  act  Is  prohibited,  when,  if  com- 
mitted, it  will  Injure  him  who  commits  It, 
and  him  only?  •  •  •  In  this  we  must 
not  be  understood  as  limiting  the  Legislature 
where  the  facts  Justify  apparent  discrimina- 
tion In  passing  the  health  laws  aBfeetlng  only 
certain. classes.  Indeed,  laws  having  for  their 
object  the  protection  of  small  portions  of  a 
community  have  been  upheld,  as  in  Fertiliz- 
ing Co.  V.  Hyde  Park,  97  U.  8.  659  [24  L.  Ed. 
1036],  when  a  nuisance,  obnoxious  probably 
only  to  a  part  of  a  village,  was  abated;  but 
what  we  mean  to  decide  is  that  in  a  purely 
private  lawful  business,  in  which  no  special 
privilege  or  license  has  been  granted  by  the 
state,  and  the  carrying  on  of  which  is  at- 
tended by  no  injijry  to  the  general  public, 
it  is  beyond  the  power  of  the  Legislature,  un- 
der the  guise  of  the  police  power,  to  prohibit 
any  adult  man  who  desires  to  work  thereat 
from  working  more  than  eight  hours  a  day, 
on  the  ground  that  working  longer  may,  or 
probably  will,  injure  his  own  health." 

Holden  v.  Hardy,  169  U.  S.  366,  18  Sup. 


Ct.  383,  42  L.  Ed.  780,  a  decision  of  the  Su- 
preme Court  of  the  United  States,  in  which  a 
statute  of  the  state  of  Utah  similar  to  the 
one  now  under  consideration  was  upheld  as 
not  being  in  conflict  with  the  provisions  of 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  Is  referred  to  as  an 
authoritative  ruling  in  support  of  the  law. 
The  Constitution  of  the  state  of  Utah  (article 
10,  §  0)  declares,  among  other  things,  "that 
the  Legislature  shall  pass  laws  to  provide  for 
the  health  and  safety  of  empIoy€&  In  fac- 
tories, smelters  and  mines,"  and  further  pro- 
vides, in  the  succeeding  sections,  that  "the 
Legislatiire  by  appropriate  legislation  shall 
provide  for  the  enforcement  of  the  provisions 
of  this  article."  In  Holden  v.  Hardy  it  is 
said:  "The  Supreme  Court  of  Utah  was  of 
opinion  that.  If  authority  In  the  Legislature 
were  needed  for  the  enactment  of  the  statute 
In  question,  it  was  found  in  that  part  of  arti- 
cle 16  of  the  Constitution  of  the  state  which 
declared  that  the  Leglsiatiu'e  shall  pass  laws 
to  provide  for  the  health  and  safety  of  em- 
ployes in  factories,  smelters,  and  mines." 
We  have  no  such  constitutional  provision, 
and  for  this  reason  the  case  of  Holden  v. 
Hardy  is  inapplicable  as  an  authority  here. 
The  only  question  In  that  case  was  whether 
the  statute  of  Utah  violated  the  provisions 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  and  the  considera- 
tion in  the  opinion  of  the  question  of  the  ex- 
tent to  which  the  police  power  may  be  exer- 
cised under  the  provisions  of  the  state  Con- 
stitution was  not  a  federai  question,  and 
therefore  without  the  jurisdiction  of  that 
court,  but  was  one  to  be  determined  only  by 
the  courts  of  the  state  of  Utah. 

In  People  v.  Budd,  117  N.  Y.  1,  22  N.  E. 
670,  682,  5  L.  R.  A.  559,  15  Am.  St.  Rep.  460, 
Judge  Peckham  said:  "In  matters  pertaining 
to  its  proper  construction  [the  Constitution 
of  the  state  of  New  YorkJ,  our  decision  is 
final,  excepting  that  if,  as  construed  by  us, 
the  Constitution  or  our  laws  deny  the  exist- 
ence of  some  right  or  privilege  claimed  by  a 
party  by  virtue  of  the  federal  Constitution  or 
faws,  our  decision  Is  reviewable  by  the  fed- 
eral court,  not  for  the  purpose  of  reviewing 
our  construction  of  our  Constitution  or  laws, 
but  to  see  whether,  under  the  Constitution  or 
laws  as  construed  by  us,  any  right  or  privi- 
lege existing  by  virtue  of  the  federal  Consti- 
I  tution  or  laws  has  been  violated  or  denied, 
and,  if  so,  to  give  it  effect  notwithstanding 
the  state  law  or  Constitution." 

In  Barbler  ^.  Connolly,  113  U.  S.  27,  5  Sup. 
Ct.  357,  28  L.  Ed.  923,  Judge  Field  said:  "In 
this  case  we  can  only  consider  whether  the 
fourth  section  of  the  ordinance  of  the  city 
and  county  of  San  Francisco  Is  in  conflict 
with  the  Constitution  and  laws  of  the  United 
States.  We  cannot  pass  upon  the  conformity 
of  that  section  with  the  requirements  of  the 
Constitution  of  the  state.  Our  Jurisdiction  Is 
conllned  to  the  federal  question  involved." 

In  the  Morgan  Case,  supra,  the  Supreme 
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Court  »f  Colorado  was  urged  to  follow  the 
decision  in  the  Holden-Hardy  Case,  as  con- 
trolling upon  it  After  fully  considering  that 
decision,  and  conceding  tliat  in  tlie  construc- 
tion of  federal  questions  It  is  the  duty  of 
state  courts  to  be  governed  by  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
the  court  said:  "If  the  language  used  by  that 
august  tribunal  In  Holdcn  v.  Hardy  is  to  be 
understood  as  limiting  or  defining  how  far  a 
state  Legislature  niay  go  in  the  exercise  of 
the  police  power  without  transcending  any 
ot  the  limits  prescribed  by  the  federal  Con- 
stitution, we  agree  with  counsel  for  petition- 
er that  it  was  needful  to  the  ascertainment  of 
the  question  before  the  court.  But  if  it  is 
not  to  be  thus  restricted,  and  if  it  was  em- 
ployed with  the  view  of  deterniining  what 
are  the  true  limits  of  the  police  power  of  a 
state  under  the  provisions  of  the  Constitu- 
tion of  that  state,  the  remarks  in  that  con- 
nection are  wholly  obiter,  and  not  authority 
in  that  court  itself,  much  less  in  any  other 
Jurisdiction.  Wadsworth  v.  U.  P.  Railway 
Co.,  18  Colo.  610  [33  Pac.  515,  23  L.  R.  A. 
812,  36  Am.  St.  Rep.  309];  Carroll  t.  Car- 
roll's Lessee,  16  How.  275  [14  L.  Ed.  930]; 
2  Black  on  Judgments,  {  611." 

Section  1  of  article  1  of  the  Constitutiou 
of  this  state  declares:  "All  men  are,  by  na- 
ture, free  and  equal,  and  have  certain  In- 
alienable rights,  among  which  are  those  of 
fenjojing  and  defending  life  and  liberty;  ac- 
quiring, possessing  and  protecting  property, 
and  pursuing  and  obtaining  safety  and  hap- 
piness." Substantially  tlie  same  principles 
are  embodied  in  the  Declaration  of  Inde- 
pendence and  in  the  Constitutions  of  the 
states.  "Among  these  Inalienable  rights,  as 
proclaimed  in  the  Declaration  of  Independ- 
ence," said  the  Supreme  Court  of  the  Unit- 
ed States  in  Butcher  Union  Co.  v.  Crescent 
City  Co.,  Ill  U.  S.  757,  4  Sup.  Ct.  6C0,  28 
L.  Ed.  585,  "is  the  right  of  men  to  procuie 
their  happiness,  by  which  is  meant  the  right 
to  pursue  any  lawful  business  or  vocation. 
In  any  manner  not  Inconsistent  witb  the 
equal  rights  of  others,  which  may  increase 
their  prosperity  or  develop  their  faculties  so 
as  to  give  them  their  highest  enjoyment. 
The  common  business  and  callings  of  life, 
the  ordinary  trades  and  pursuits,  which  are 
innocuous  In  themselves,  and  have  be4n  fol- 
lowed In  all  communities  from  time  im- 
memorial, must  therefore  be.  free  In  this 
country  to  all  alilte  upon  the  same  condi- 
tions. The  right  to  pursue  them  without 
let  or  hindrance,  except  that  which  Is  ap- 
plied to  all  persons  of  the  same  age,  sex, 
and  condition,  is  a  distinguishing  privilege 
of  citizens  of  the  United  States,  and  an  es- 
sential element  of  that  freedom  which  they 
claim  as  their  birtliright.  It  has  been  well 
said  that,  'the  property  which  every  man 
has  in  his  own  labor,  as  it  is  the  original 
foundation  of  all  other  property,  so  it  is  the 
most  sacred  and  inviolable.  The  patrimony 
of  the  poor  man  lies  in  the  strength  and 
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dexterity  of  his  own  hands,  and  to  hinder 
his  employing  this  strength  and  dexterity  in 
what  manner  he  thinlts  proper,  without  in- 
Jury  to  his  neighbor.  Is  a  plain  violation  of 
this  most  sacred  property.  It  is  a  manifest 
encroachment  upon  the  Just  liberty  both  of 
the  workman  and  of  those  who  might  b« 
disposed  to  employ  him.  As  it  hinders  the 
one  from  working  at  what  he  thinks  proper, 
so  it  hinders  the  others  from  employing  • 
whom  tliey  think  proper.'  Adam  Smith's 
Wealth  of  Nations,  bk.  1,  c.  10." 

In  the  same  case  Bradley,  J.,  said:  "I  hold 
that  the  liberty  of  pursuit— the  right  to  fol- 
low any  of  the  ordinary  callings  of  life- 
is  one  of  the  privileges  of  a  citizen  of  the 
United  States,"  of  which  he  cannot  be  de- 
prived without  Invading  his  right  to  liberty, 
within  the  meaning  of  the  Constitution.  And 
again:  "There  is  no  more  sacred  right  of 
citizenship  than  the  right  to  pursue  unmo- 
lested a  lawful  employment  in  a  lawful  man- 
ner. It  Is  nothing  more  or  less  than  the 
sacred  right  of  labor."  Live  Stock  Ass'n 
V.  Crescent  City  Co.,  1  Abb.  (U.  S.)  399,  Fed. 
Cas.  No.  8,408. 

In  People  v.  Gillson,  109  N.  Y.  389,  17 
N.  E.  343,  4  Am.  St.  Rep.  4C5,  the  court  said: 
"The  following  propositions  are  firmly  es- 
tablished and  recognized:  A  person  living 
under  our  Constitution  has  the  right  to  adopt 
and  follow  such  lawful  industrial  pursuit, 
not  injurious  to  the  community,  as  he  may 
see  fit.  The  term  'liberty,'  as  used  In  the 
Constitution,  Is  not  dwarfed  Into  mere  free- 
dom from  physical  restraint  of  the  person 
of  the  citizen,  as  by  incarceration,  but  is 
deemed  to  embrace  the  right  of  man  to  be 
free  in  the  enjoyment  of  the  faculties  witb 
which  he  has  been  endowed  by  his  Creator, 
subject  only  to  such  restraints  as  are  neces- 
sary for  the  common  welfare.  'Liberty,' ^  in 
its  broad  sense,  as  understood  in  this  coun- 
try, means  the  right  not  only  of  freedom 
from  servitude.  Imprisonment,  or  restraint, 
but  the  right  of  one  to  use  his  faculties  in 
all  lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  In  any  lawful 
calling,  and  to  pursue  any  lawful  trade  or 
avocation." 

In  Ritchie  V.  People,  155  111.  101,  40  X. 
E.  457.  29  I*  R.  A.  79,  46  Am.  St.  Rep.  310. 
the  court,  in  considering  a  statute  similar 
in  principle,  said:  "It  substitutes  the  Judg- 
ment of  the  Legislature  for  the  Judgment 
of  the  employer  and  employ^  In  a  matter 
about  which  they  are  competent  to  agree 
with  each  other.  It  assumes  to  dictate  to 
what  extent  the  capacity  to  labor  may  bo 
exercised  by  the  employ^,  and  takes  away 
tlie  right  of  private  Judgement  as  to  the 
amount  and  duration  of  the  labor  to  be  put 
forth  in  a  specified  period,  'rt^hen  the  Leg- 
islature thus  undertakes  to  Impose  an  un- 
reasonable and  unnecessary  burden  upon 
any  one  citizen  or  class  of  citizens,  it  tran- 
scends the  authority  intrusted  to  it  by  the 
Constitution,    even   though   It   imposes   the 
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same  burden  upon  all  other  citizens  or  class- 
es of  citizens.  •  »  »  Liberty,  as  has  al- 
ready been  stated,  Includes  the  right  to 
make  contracts  as  well  with  reference  to  the 
amount  and  duration  of  labor  to  be  perform- 
ed as  concerning  any  other  lawful  matter. 
Hence  the  right  to  make  contracts  is  an  in- 
herent and  Inalienable  one,  and  any  attempt 
to  unreasonably  abridge  It  Is  opposed  to  the 
Constitution." 

My  conclusion  Is  that  the  constitutional 
right  of  employer  and  employfi  is  destroyed 
by  the  express  terms  of  the  act,  in  this: 
that  its  provisions  undertake  to  prevent  em- 
ployer and  employ^  from  making  their  own 
contracts  concerning  underground  mining 
and  work  in  smelters,  or  in  any  institution 
or  place  for  the  reduction  or  refining  of  ores 
or  metals,  and  that  it  is  not  a  valid  exer- 
cise of  the  police  power,  as  a  health  regu- 
lation. I  therefore  dissent  from  the  judg- 
ment of  the  court 


,  {19  Colo.  App.  356) 

GILLETTE  v.  PEABODY  et  al. 
(Conrt  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

REPORTS  —  PUBLICATION  —  CONSTITUTIONAL 
AND  STATUTORY  PROVISIONS  —  CONTRACTS 
FOR  PUBLICATION  —  VALIDITY— DISCRIMINA- 
TION—DISCRETION  OF  COMMISSION. 

1.  Const,  art.  5,  {  29,  provides  that  the  print- 
ing and  binding  and  distribution  of  laws,  jour- 
nals, "department  reports,"  and  other  printing 
and  binding,  shall  lie  performed  under  contract 
by  lowest  responsible  bidder  below  such  maxi- 
mum price  and  under  such  regulations  as  may 
be  prescribed  by  law.  Article  4,  §  16,-  requires 
all  officers  of  the  executive  department  and  pub- 
lie  institutions  to  keep  an  account  of  receipts 
and  disbursements,  and  to  make  a  semiannual 
report  to  the  Governor.  Article  4,  §  17,  requires 
the  same  oihcers  and  institutions  to  make  full 
and  complete  reports  of  their  actions  to  the 
Governor,  who  shall  transmit  the  same  to  the 
General  Assembly.  Article  6,  |  27,  makes  it 
the  duty  of  judges  of  courts  inferior  to  the  Su- 
preme Court  to  report  in  writing  to  judges  of 
the  Supreme  Court  on  defects  and  omissions  in 
the  law,  and  all  judges  of  the  Supreme  Court 
to  report  to  the  Governor,  for  transmission  to 
the  General  Assembly,  such  defects  as  they  may 
find  to  exist.  Held,  that  these  reports  so  enu- 
merated in  articles  4  and  6  of  the  Constitution 
are  the  "department  reports"  contemplated  by 
article  5,  {29,  and  that  phrase  does  not  include 
the  reports  of  opinions  of  the  Supreme  Court 
and  Court  of  Appeals. 

2.  The  phrase  "other  printing  and  binding" 
must  be  construed  as  having  reference  only  to 
matters  of  the  same  kind  as  those  enumerated, 
and  the  things  to  which  the  phrase  applies  must 
belong  in  the  same  category  with  the  laws, 
journals,  and  department  reports,  and  does  not 
include  the  reports  of  opinions  of  the  Supreme 
Court  and  Court  of  Appeals. 

3.  Sess.  Laws  1891,  pp.  369-372,  relative  to 
publication  of  the  opinions  of  the  Supreme 
Court,  made  applicable  to  the  Court  of  AK)eals 
by  Sess.  Laws  1891,  p.  120,  §  8,  and  providing 
for  the  publication  of  their  reports  by  a  com- 
mission consisting  of  the  Governor,  Secretary 
of  State,  and  Attorney  General,  on  "terms  most 
advantageous  to  the  state  and  the  public,"  vest 
in  the  commission  a  judicial  duty,  involving  the 
exercise  of  judgment  in  determining  as  to  wha^ 
terms  are  most  advantageous;  and,  in  the  ab- 
sence of  fraud,  the  discretion  confided  to  the 


commission  is  not  subject  to  control   by  the 
courts. 

4.  While  it  is  necessary  that  a  proposal  in  re- 
sponse to  an  advertisement  for  state  work  moat 
correspond  with  the  offer  of  the  state,  a  state- 
ment in  a  proposal  to  publish  reports  of  the 
Court  of  Appeals  that,  if  the  contract  should  be 
awarded  to  the  bidder,  the  work  would  be  done 
within  the  state,  and  by  union  labor,  does  not 
constitute  a  part  of  the  proposal,  so  as  to  vitiate 
it  on  the  ground  of  variance  from  the  state's 
offer,  containing  no  correspouding  stipulation. 

5.  While  discriminating  oflicial  action  in  rela- 
tion to  public  work,  whether  by  way  of  statute, 
ordinance,  resolution,  or  contract,  is  void,  that 
doctrine  does  not  apply  to  individuals,  who  may 
discriminate  as  they  choose  in  their  private  af- 
fairs, and  in  the  employment  of  union  or  non- 
union labor;  and  hence  a  proposal  in  a  bid  to 
print  reports  of  the  Court  of  Appeals,  which  con- 
tains the  statement  that  the  work  would  be  done 
in  the  state,  and  only  union  labor  would  be  em- 
ployed, does  not  render  the  act  of  the  state  of- 
ficers in  awarding  the  contract  to  the  bidder 
making  such  statement  a  discrimination  in  of- 
ficial action. 

6.  A  demurrer  admits  everything  that  is  well 
pleaded,  but  a  matter  which  the  courts  are  de- 
barred from  considering  is  not  well  pleaded. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Andrew  W.  Gillette  against 
James  H.  Peabody  and  others,  a  commis- 
sion. From  a  judgment  for  defendants,  plain- 
tiff appeals.    Affirmed. 

James  H.  Brown,  Andrew  W.  Gillette,  and 
John  D.  Fleming,  for  appellant  James  D. 
Merwin,  J.  Warner  Mills,  N,  C.  Miller,  Atty. 
Gen.,  and  I.  B.  Melville,  for  appellees. 

THOMSON,  P.  J.  This  action  was  brought 
by  the  appellant,  as  a  citizen  and  taxpayer  of 
Colorado,  to  restrain  the  appellees,  a  com- 
mission created  by  statute,  from  awarding  a 
contract  to  the  Mills  Publishing  Company 
for  the  publication  and  sale  of  the  reports 
of  the  opinions  of  the  Court  of  Appeals,  and 
to  compel  them  to  award  the  contract  to  the 
Banks  Law  Publishing  Company.  A  demur- 
rer was  Interposed  to  the  complaint  on  the 
ground,  among  others,  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  demurrer  was  sustained,  and, 
the  plaintiff  declining  to  amend,  judgment 
was  entered  for  the  defendants.  The  plain- 
tiff appeals. 

The  complaint,  after  stating  that  the  plain- 
tiff was  a  citizen  and  taxpayer,  and  the  de- 
fendants, respectively,  Gfovemor,  Secretary 
of  State,  and  Attorney  General,  of  the  state 
of  Colorado,  set  forth  an  advertisement  by 
the  defendant  Mills,  as  Secretary  of  State, 
Inviting  proposals  for  the  publication  of  the 
reports  of  the  Court  of  Appeals  for  the  pe- 
riod of  10  years,  to  be  opened  on  a  day  nam- 
ed by  the  defendants,  as  a  commission  con- 
stituted for  the  purpose.  In  the  presence  of 
the  bidders.  It  was  then  alleged  that  on  the 
date  specified  the  defendants  met  for  the 
purpose  of  considering  the  proposals  submit- 
ted, of  which  there  were  a  number.  Includ- 
ing one  of  the  Mills  Publishing  Company,  at 

t  S.  See  Pleading,  vol.  St,  Cent  Dig.  i  626. 


Digitized  by 


Google 


Colo.) 


GILLETTE  v.  PEABODY. 


19 


$1.39  per  volume,  and  one  of  the  Banks 
Law  Publishing  Coiupany,  at  $1.24  per  vol- 
ume; that  the  proposal  of  the  Banks  Law 
Publishing  Company  was  In  accordance  with 
the  terms  of  the  contract  provided  by  statute 
to  be  made;  that  It  offered  a  lower  rate  for 
the  publication  of  the  reports  than  any  of 
the  bids;  that  Its  terms  were  the  most  ad- 
vantageous to  the  state  and  the  pnblic;  that 
the  Banks  Law  Publishing  Company  was  en- 
tirely reliable  and  responsible;  that  It  bad 
for  a  long  time  previously  published  the  re- 
ports of  the  Supreme  Court  and  the  Court 
of  Appeals  of  Colorado,  and  that  Its  reliabil- 
ity and  responsibility  were  not  questioned  by 
the  defendants;  that  the  Mills  Publishing 
Company  did  not  propose  to  print  the  re- 
ports In  accordance  with  the  terms  of  the 
contract  as  provided  by  statute.  In  that  It 
contained  a  statement  tliat,  if  the  contract 
should  be  awarded  to  it,  the  work  would  be 
done  within  the  state,  and  by  union  labor; 
that,  notwithstanding  the  bid  of  the  Banks 
Law  Publishing  Company  was  the  lowest, 
the  defendants  awarded  the  contract  to  the 
Mills  PubUshing  Company;  and  that  In  so 
doing  they  were  Influenced  by  the  statement 
in  that  company's  proposal  that.  If  the  con- 
tract should  be  awarded  to  It,  the  work 
would  be  done  within  the  state,  and  by  un- 
ion labor.  The  proposals  were  Invited  pur- 
soant  to  the  provisions  of  an  act  in  relation 
to  Supreme  Court  reports,  approved  March 
17,  1891  (Sess.  Laws  1891,  pp.  369-372),  of 
which  the  following  sections  are  the  only 
ones  necessary  to  be  considered  In  the  dis- 
cussion of  the  questions  which  are  raised: 

"Section  1.  That  the  opinions  of  the  Su- 
preme Court  of  the  state  of  Colorado,  shall 
be  published  in  volumes  of  the  size,  as  near- 
ly as  may  be,  of  volume  one,  two  and  three 
of  Colorado  Reports,  and  containing  not  less 
than  six  hundred  and  fifty  pages  each." 

"Sec.  3.  The  said  reports  shall  be  pub- 
lished under  the  supervision  of  the  Justices 
of  the  Supreme  Court  and  the  reporter,  by 
contracts  to  be  made  and  entered  Into  by  the 
Governor,  Secretary  of  State  and  Attorney 
General  (who  are  hereby  on  behalf  of  the 
state  constituted  a  commission  for  such  pur- 
pose), of  the  one  part,  and  the  person  or  per- 
sons to  whom  such  contract  shall,  in  the 
manner  hereinafter  set  forth,  be  awarded,  of 
the  other  part.  The  officers  composing  said 
commission  are  authorized  to  make  tfnd  en- 
ter into  such  contracts  for  the  publication 
and  sale  of  said  reports,  in  accordance  with 
the  provisions  of  this  act,  from  time  to  time, 
as  occasion  may  require,  each  contract  to  ex- 
tend for  a  period  of  ten  years  from  the  date 
thereof  in  the  state  of  Colorado,  on  terms 
most  advantageous  to  the  state  and  the  pub- 
lic, and  at  a  rate  for  the  publication  and  sale 
thereof,  not  to  exceed  two  dollars  per  vol- 
ume, of  the  size  aforesaid." 

"Sec.  5.  Immediately  upon  the  taking  ef- 
fect of  this  act,  the  Secretary  of  State  shall 
advertise  for  proposals  for  the  publication 


of  said  reports,  for  thirty  (3G)  days,  in  at 
least  two  daily  newspapers,  of  general  cir- 
culation printed  ana  published  in  the  city 
of  Denver.  Said  advertisements  shall  state 
the  day  and  the  hour  when  proposals  will 
be  opened.  It  shall  be  the  duty  of  said  Gov- 
ernor, Secretary  of  State  and  Attorney  Gen- 
eral to  consider  all  proposals  for  the  publica- 
tion of  said  reports,  which  may  be  made  to 
and  filed  with  them,  on  or  before  the  time 
set  for  opening  the  same,  and  to  award  the 
contract  to  the  person  or  persons  who  may 
agree  to  publish  and  sell  the  same  on  the 
terms  specified 'in  section  3  of  this  act 

"Sec.  6.  The  contract  must  require  the  pub- 
UBb&e  or  publishers  to  print  and  publish  eadi 
volume  in  good  law-book  style,  and  in  well- 
boimd  volumes,  on  good  book  paper.  In  small 
pica  and  brevier  type,  slngler  leaded,  equal  in 
quality  of  paper  and  binding  to  volumes  one, 
two  and  three  of  Colorado  Reports,  within 
sixty  days  from  the  time  at  which  the  man- 
uscript of  each  volume  is  delivered  by  the 
reporter;  to  sell  three  hundred  copies  of 
each  volume  to  the  state  at  the  price  fixed 
in  the  contract;  to  keep  on  hand  and  for  sale 
to  the  public  of  the  state  of  Colorado  at  the 
price  stipulated  in  the  contract,  a  sufficient 
nimiber  of  copies  of  each  volume  to  supply 
all  demands  for  ten  years  from  the  publica- 
tion thereof,  and  to  give  bond  for  the  fulfill- 
ment of  the  terms  of  the  contract,  In  the 
sum  of  ten  thousand  dollars,  wttich  bond 
shall  be  filed  with  and  approved  by  the  Sec- 
retary of  State." 

By  the  act  creating  the  Court  of  Appeals, 
the  foregoing  provisions  were  made  applica- 
ble to  it    Sess.  Laws  1S91,  p.  120,  i  8. 

No  question  is  made  as  to  the  regularity  or 
legality  of  the  -advertisement  under  which 
the  bids  were  submitted.  The  plaintiff  di- 
rects our  attention  to  article  3  of  the  Consti- 
tntion,  which  divides  the  powers  of  govern- 
ment of  the  state  into  three  distinct  depart- 
ments, namely,  legislative,  executive,  and  Ju- 
dicial, and  to  section  29  of  article  5,  which 
reads  as  follows:  "All  stationery,  printing, 
paper  and  fuel  used  in  the  legislative  and 
other  departments  of  government  shall  be 
furnished;  and  the  printing  and  binding  and 
distribution  of  the  laws.  Journals,  depart- 
ment reports,  and  other  printing  and  bind- 
ing; and  the  repairing  and  furnishing  of  the 
halls  and  rooms  used  for  the  meeting  of  the 
General  Assembly  and  its  committees;  shall 
be  performed  under  contract;  to  be  given  to 
the  lowest  responsible  bidder,  below  such 
maximum  price  and  under  such  regulations 
as  may  be  prescribed  by  law.  No  member  or 
officer  of  any  department  of  the  government 
shall  be  in  any  way  interested  in  any  such 
contract;  and  all  such  contracts  shall  be 
subject  to  the  approval  of  the  Governor  and 
State  Treasurer."  The  argument  based  on 
the  foregoing  constitutional  provision  Is  that 
the  meaning  of  the  word  "department"  is 
fixed  by  article  3;  that,  as  the  Court  of  Ap- 
peals belongs  in  the  Judicial  department,  its 
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published  decisions  are  department  reports, 
within  the  meaning  of  section  29  of  article 
5;  that  It  was  alleged  in  the  complaint  and 
admitted  by  the  demurrer  that  the  Banks 
Law  Publishing  Companf  was  a  responsible 
bidder;  and  that,  therefore,  its  bid  being  the 
lowest,  no  room  was  left  for  the  exercise  of 
Judgment  or  discretion  by  the  commission, 
and  the  duty  was  mandatory  upon  it  to. 
award  the  contract  to  that  company.  It  la 
further  contended  that  the  language  of  the 
statute  directing  the  commission  to  make 
contracts  for  the  publication  of  the  reports 
-on  terms  most  advantageous  to  the  state  and 
the  public  must  be  so  construed  as  to  har- 
monize with  the  constitutional  requirement, 
■and,  being  so  construed,  means  simply  that 
contracts  must  be  given  to  the  lowest  re- 
sponsible  bidder. 

A  report  made  by  a  court,  or  by  its  direc- 
tion, in  obedience  to  some  requirement  of  the 
law,  would,  without  doubt,  be  a  department 
report.  The  meaning  of  the  word  "depart- 
ment" is  not  in  controversy.  The  question 
is,  what  were  the  department  reports  of 
which  the  Constitution  speaks  intended  to 
«mbrace?  The  primary  definition  of  the 
noun  "report,"  as  given  by  Webster,  is  an 
account  or  statement  of  the  results  of  ex- 
amination or  inquiry  made  by  request  or  di- 
rection; and,  by  reference  to  the  following 
special  constitutional  provisions  In  relation 
to  reports,  we -think  it  clear  that  the  word 
"reports,"  as  used  in  section  29  of  article  5, 
was  intended  to  be  understood  only  in  that 
flense.  Section  16  of  article  4  requires  an 
account  to  be  kept  by  the  ofUcera  of  the  ex- 
ecutive department,  and  by  all  public  insti- 
tutions of  the  state,  of  all  money  received  by 
them  from  all  sources,  and  for  every  service 
performed,  and  all  moneys  disbursed  by  them 
severally,  and  that  they  make  a  semiannual 
report  thereof  to  the  Governor  under  oath. 
Section  17  of  the  sam«  article  requires  the 
same  officers  and  Institutions,  at  least  20 
days  preceding  each  regular  session  of  the 
General  Assembly,  to  make  full  and  com- 
plete reports  of  their  actions  to  the  Gov- 
ernor, who  shall  transmit  the  same  to  the 
General  Assembly.  In  relation  to  the  Judi- 
cial department,  section  27  of  article  6  makes 
it  the  duty  of  judges  of  courts  inferior  to  the 
Supreme  Court,  on  or  before  the  1st  day  of 
July  of  each  year,  to  report  in  writing  to  the 
Judges  of  the  Supreme  Court  such  defects 
and  omissions  in  the  law  as  their  knowledge 
and  experience  may  suggest;  and  of  the 
Judges  of  the  Supreme  Court,  on  or  before 
the  1st  day  of  December  of  each  year,  to 
report  in  vn-lting  to  the  Governor,  for  trans- 
mission by  him  to  the  General  Assembly, 
together  with  his  message,  such  defects  and 
omissions  in  the  Constitution  and  laws  as 
they  may  find  to  exist,  together  with  appro- 
priate bills  for  curing  the  same.  Since,  after 
specifying  to  whom  contracts  for  printing  de- 
partment reports  shall  be  given,  the  Oonsti- 
tution  specially  designates  the  officers  from 


whom  such  reports  are  required,  and  to 
whom  they  shall  be  made,  and  prescribes  the 
subject-matter  of  the  reports,  it  must  be  as- 
sumed that  these  are  the  reports  contem- 
plated by  the  general  language  of  section  29 
of  article  6.  But  the  latter  section  foUowa 
the  words  "department  reports"  with  the 
words  "and  other  printing  and  binding,"  and 
it  la  said  that  the  latter  words,  in  connec- 
tion with  those  which  precede  them,  are  . 
broad  enough  to  include  the  printing  and 
binding  of  the  opinions  of  the  appellate 
courts.  But  by  the  rale  .ejnsdem  generis, 
these  general  words  must  be  construed  as 
having  reference  only  to  matters  of  the  same 
kind  as  those  enumerated,  and  the  things  to 
which  "other  printing  and  binding"  apply 
must  belong  in  the  same  category  with 
laws.  Journals,  or  department  reports.  Hurd 
v.  McCiellan,  14  Colo.  213,  23  Pac  792; 
Morse  T.  Morrison,  16  Colo.  App.  449,  66  Pac. 
169. 

The  final  Judgment  of  a  court  is  never  call- 
ed a  "report";  neither  ia  the  opinion  giving 
the  reasons  on  which  the  Judgment  is  based. 
In  appellate  tribunals,  when,  in  a  given 
case,  the  court  has  reached  its  conclusion, 
and  is  ready  to  pronounce  its  Judgment, 
some  member  of  the  court  is  usually  des- 
ignated to  prepare  the  opinion,  bat  he  ia 
never  said  to  report  it.  The  opinion  la  de- 
livered, not  reported,  by  him.  After  the 
opinions  are  printed  and  bound  in  book  form, 
the  volumes  containing  them  are  denominat- 
ed "reports."  But  the  name  so  given  ia  used 
in  a  special  and  peculiar  sense.  Sach  re- 
ports are  not  reports  within  the  ordinary 
meaning  of  the  term.  They  cannot  be  class- 
ed with  department  reports,  as  defined  by 
the  Constitution.  Neither  are  they  of  the 
nature  of  laws— that  is,  acta  of  the  Legisla- 
ture—or of  Journals,  so  that  the  words  "oth- 
er printing  and  binding"  would  not  include 
them. 

The  validity  of  the  action  of  the  commia- 
sion  in  awarding  the  contract  must  there- 
fore be  tested  by  the  statute.  Section  5 
makes  it  the  duty  of  the  commission  to 
award  the  contract  to  the  person  or  per- 
sons who  may  agree  to  publish  and  sell  the 
reports  on  the  terms  specified  in  section  8. 
The  only  terms  mentioned  in  section  3  are 
"terms  most  advantageous  to  the  state  and 
the  publia"  The  determination  of  the  ques- 
tion l^hat  terms  are  most  advantageous  to 
the  state  and  the  public  la  left  to  the  com- 
mission. Reasons  may  exist  why,  as  be- 
tween two  bids,  the  interests  of  the  state 
and  the  public  demand  that  the  higher  should 
be  preferred,  each  of  the  bidders  being  equal- 
ly responsible.  Thus  the  duty  cast  upon  the 
commission  is,  in  its  nature.  Judicial.  To 
reach  a  conclusion  as  to  what  terms  are  most 
advantageous  to  the  state  and  the  public, 
involves  the  exercise  of  Judgment;  and,  in 
the  absence  of  fraud,  the  Judicial  discretion 
confided  to  the  commission  is  not  subject  to 
control  by  the  courts.    Johnson  T.  Sanitary 
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District,  103  111.  285,  45  N.  B.  213;  Peoples 
V.  Byrd,  98  Ga.  688,  25  S.  E.  677;  Douglass 
V.  Commonwealth,  108  Pa.  559;  Mechem  on 
Public  Officers,  $  991;  Throop  on  Public 
OtHcers,  i  849. 

But  ttae  complaint  alleges  that  In  and  by 
its  bid  tbe  Banks  Law  Publlsblng  Company 
proposed  to  print  tbe  reports  in  accordance 
with  tbe  terms  of  tbe  contract  as  provided 
by.  statute,  and  as  set  forth  in  the  adver- 
tisement, whereas  tbe  bid  of  tbe  Mills  Pub- 
.  lishing  Company  did  not  propose  to  print 
tbe  reports  in  accordance  with  those  terms, 
but  contained  other  and  different  terms.  In 
that  it  provided  that  If  the  contract  should 
be  awarded  to  it,  tbe  work  required  in  the 
I>erformance  of  the  contract  would  be  4one 
in  the  state  of  Colorado,  and  by  union  la- 
bor. The  argument  is  that  it  is  essential 
that  the  bidders'  proposals  should  agree  with 
the  offer  of  the  state;  that,  in  order  to 
secure  competition  between  them,  the  bids 
should  all  be  made  upon  the  same  terms  of 
offer  requested  by  the  statute  and  the  ad- 
vertisement; and  that  therefore  the  bid  of 
tbe  Mills  Company,  purporting  to  accept  the 
offer  of  the  state  on  terms  varying  from  the 
offer,  cannot  be  considered.  To  the  gen- 
eral proposition  concerning  the  necessity  of 
conformity  of  the  proposals  with  the  offer 
of  the  state  we  assent,  but  whether  it  ap- 
pears from  the  complaint  that  In  such  re- 
spect the  bid  of  the  Mills  Company  failed 
must  be  determined  from  tbe  averments  in 
that  pleading. 

Tbe  language  of  the  proposals  is  not  set 
forth  in  the  complaint,  but  the  only  variance 
alleged  between  the  proposal  of  the  Mills 
Company  and  the  offer  of  the  state  consists 
in  the  statement  that,  if  tbe  contract  should 
be  awarded  to  that  company,  the  work  would 
be  done  within  the  state,  and  by  union  labor. 
That  its  bid  otherwise  met  tbe  require- 
ments of  tbe  law  and  responded  to  tbe  ad- 
vertisement is  not  questioned,  and  must 
therefore  be  assumed.  Now  the  statement 
objected  to  spoke  of  tbe  contract  as  some- 
thing distinct  from  itself,  and  of  which  It 
did  not  propose  to  become  a  part.  What 
it  suggested  was  conditioned  upon  the  award 
of  the  contract  to  tbe  Mills  Company.  What 
contract?  Manifestly,  the  contract  required 
by  section  6  of  the  statute.  It  could  refer  to 
no  other.  It  contemplated  no  variance  from 
the  prescribed  terms  of  that  contract.  It 
was  expressive  merely  of  an  intention  which 
the  bidder  entertained  respecting  the  course 
it  would  pursue  in  case  the  contract  which 
the  statute  authorized  should  be  awarded 
to  It,  and  related,  not  to  the  terms  of  tbe 
contract;  but  the  place  where,  and  tbe  per- 
sons by  wbom,  after  its  due  execution,  the 
work  necessary  in  Its  performance  would  be 
done.  It  constituted  no  part  of  the  pro- 
I>osal.  The  bidder  had  a  lawful  right  to  se- 
lect the  place  where  it  would  perform  its  con- 
tract, and  to  employ  such  labor  as  it  might 
-see  at  for  the  purpose;   and  how  an  expres- 


sion of  an  Intention  as  to  the  manner  in 
which  a  contract  duly  awarded  to  it  should 
be  performed  could  unfavorably  affect  its 
proposal,  we  are  unable  to  perceive. 

The  cases  cited  in  support  of  counsel's 
position  are  not  in  point.  They  are  of  two 
classes;  one  relating  to  public  work  for  the 
doing  of  which  bids  are  called  for  in  pursu- 
ance of  law,  and  the  other  relating  to  offer 
and  acceptance  between  private  parties.  A 
sample  of  the  first  is  State  v.  Commissioners, 
13  Neb.  67,  12  N.  W.  816.  The  county  clerk 
had  advertised,  pursuant  to  the  statute,  for 
bids  for  the  furnishing  of  books,  blanks,  and 
stationery  to  county  officers;  the  contract  to 
be  awarded  to  the  lowest  competent  bidder. 
The  successful  bidder  proposed  to  furnish 
some  of  the  articles  "at  Just  what  it  costs 
to  lay  them  down,"  and  certain  others  "at 
what  It  cost  to  deliver  the  same  to  the  coun- 
ty." Tbe  court  held  that  the  .bid  did  not 
conform  to  the  advertisement  and  the  law. 
In  tiiat  it  did  not  state  the  price  at  which 
tbe  articles  would  be  furnished.  A  sample 
of  the  second  is  Railway  v.  Rolling  Mill,  U9 
U.  S.  149,  7  Sup.  Ct  168,  30  L.  Ed.  376. 
The  mill  offered  to  sell  the  railway  frOm 
2.000  to  5,000  tons  of  Iron  rails  at  $54  per 
gross  ton  for  spot  cash.  The  railway  ac- 
cepted tbe  offer  as  to  price,  but  restricted 
the  amount  to  1,200  tons.  Tbe  court  held 
that  under  the  offer  tbe  railway  company 
might  take,  at  its  election,  any  number  of 
tons,  not  less  than  2,000,  nor  more  than  5,000, 
on  the  terms  specified,  but  that  its  order  for 
1,200  tons  did  not  respond  to  tbe  offer,  and 
amounted,  in  law,  to  a  rejection  of  it  Tbe 
distinction  between  those  cases  and  the  case 
at  bar  is  obvious. 

Another  objection  to  the  action  of  the 
commission  is  that  the  award  to  the  Mills 
Company  operated  as  a  discrimination  be- 
tween different  classes  of  citizens.  It  has 
uniformly  been  held  that  official  action  in 
relation  to  public  work,  whether  by  way  of 
statute,  ordinance,  resolution,  or  contract, 
which  undertakes  such  discrimination,  is 
void.  In  Holden  v.  Alton,  179  111.  318,  53  N. 
E.  656,  the  city  comptroller  advertised  for 
sealed  proposals  for  the  printing  of  bonds 
to  be  used  by  the  city  for  street  paving, 
under  an  ordinance  providing  that  such  work 
should  be  let  by  contract  to  the  lowest  bid- 
der. Tbe  plaintiff  was  tbe  lowest  bidder, 
and  a  printing  company  was  next  higher.  A 
petition  of  a  typographical  union  had  been 
received,  asking  the  council  to  prohibit  the 
letting  of  any  contract  for  city  printing  to 
any  office  which  could  not  furnish  the  label 
of  ttae  union.  The  printing  company  employ- 
ed union  labor,  and  the  plaintiff  did  not. 
The  council  thereupon  passed  an  ordinance 
providing  that  all  city  printing  should  be 
awarded  and  let  only  to  such  printing  houses 
as  employed  union  labor,  and,  in  pursuance 
of  tbe  ordinance,  accepted  the  bid  of  the 
printing  company.  The  court  annulled  tbe 
action   as   an   attempted  abuse   of   power; 
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saying,  however,  that  "a  court  of  equity 
would  not  review  the  proceedings  of  a  city 
council  In  matters  left  to  Its  discretion,  where 
such  discretion  has  been  exercised  In  good 
faith."  In  Adams  v.  Brenan,  177  111.  194. 
r,2  N.  E.  314,  42  L.  R.  A.  718,  69  Am.  St.  Rep. 
222,  the  board  of  education  of  Chicago  en- 
tered Into  an  agreement  with  a  labor  organ- 
ization known  as  the  "Building  Trades  Coun- 
cil," by  which  the  board  bound  itself  to  In- 
sert In  all  contracts  for  work  upon  school 
buildings  a  provision  that  none  but  union 
labor  should  be  employed  In  such  work,  and 
none  but  union  workmen  should  be  placed 
on  the  pay  rolls  of  the  board.  The  board 
afterwards  advertised  for  bids  for  the  con- 
struction of  a  roof  on  an  addition  to  one  of 
the  schools,  inserting  in  the  advertisement 
the  following  notice:  "None  but  union  la- 
bor shall  be  employed  on  any  part  of  the 
work  where  said  work  is  classified  under  any 
existing  union."  John  A.  Knisely  submit- 
ted two  bids,  in  one  of  which  he  agreed  to 
do  the  work,  and  be  bound  by  the  condition 
named  in  the  notice,  for  |2,090;  and  in  the 
other  ottered  to  do  the  same  work  for  $1,900, 
provided  all  conditions  as  to  the  employment 
of  union  labor  were  stricken  from  the  specifi- 
cations, and  a  contract  made  accordingly. 
The  higher  bid  was  accepted.  Suit  was 
brought  by  appellant,  a  taxpayer,  to  annul 
the  contract.  In  its  discussion  of  the  ques- 
tions presented,  the  court  said:  "It  Is  plain 
that  the  rule  adopted  by  the  board  and  in- 
cluded in  this  contract  is  a  discrimination 
between  different  classes  of  citizens,  and  of 
such  a  nature  as  to  restrict  competition  and 
to  increase  the  cost  of  work.  It  is  unques- 
tionable that  if  the  Legislature  should  enact 
a  statute  containing  the  same  provision  as 
this  contract  In  regard  to  any  work  to  be 
done  for  boards  of  education,  or  if  they 
should  by  a  statute  undertake  to  require 
this  board,  as  the  agency  -of  the  state  in  the 
management  of  school  affairs  in  the  city  of 
Chicago,  to  adopt  such  a  rule  or  insert  such 
a  clause  In  Its  contracts,  or  should  undertake 
to  authorize  it  to  do  so,  the  provision  would 
be  absolutely  null  and  void,  as  in  conflict 
with  the  Constitution  of  the  state.  If  such 
a  restriction  were  sought  to  be  enforced  by 
any  law  of  the  state,  it  would  constitute  an 
infringement  upon  the  constitutional  rights 
of  citizens,  so  that  the  state,  in  its  sovereign 
capacity,  through  its  Legislature,  could  not 
enact  such  a  provision."  No  cases  that  we 
have  found  go  any  farther  than  the  fore- 
going. It  is  to  official  action  to  enforce  a 
preference  in  favor  of  one  class  of  citizens 
to  the  exclusion  of  another  that  the  condem- 
nation is  directed,  but  the  doctrine  is  not  ap- 
plicable to  persons  acting  in  their  private 
or  Individual  capacity.  In  managing  their 
private  affairs,  they  are  at  liberty  to  deter- 
mine whom  they  will  or  will  not  employ. 
They  may  lawfully  discriminate  as  they 
choose.  It  is  not  alleged  that  this  commis- 
fion  sought  to  Impose  any  condition  upon 


bidders  by  which  their  free  action  in  the  em- 
ployment of  labor  might  be  in  any  manner 
restricted.  Pursuant  to  the  advertisement, 
the  contract  to  he  awarded  to  the  successful 
bidder  was  the  contract  prescribed  by  the 
law,  and  It  does  not  appear  that  any  other 
contract  was  contemplated.  The  commission 
was  not  responsible  for  the  statement  of  one 
of  the  bidders  that  it  would  employ  union 
labor,  and,  if  tlie  commission  believed  tbat 
the  proposal  of  such  bidder  was  the  most  ad- 
vantageous to  the  state  and  the  public,  a  re- 
jection of  its  bid  simply  because  it  announ- 
ced an  intention  to  do  what  no  law  prohib- 
ited it  from  doing  would  have  been  unwar- 
ranted. 

Finally  it  is  said  that  the  allegation  that 
the  contract  was  awarded  to  the  Mills  Com- 
pany because  of  Its  proposition  to  do  the 
work  within  the  state  and  to  employ  union 
labor  was  admitted  by  the  demurrer,  and 
that  the  awarding  of  the  contract  for  that 
reason  was  In  Itself  an  act  of  discrimination. 
It  is  nowhere  averred  that  in  making  the 
award  the  commission  did  not  act  In  good 
faith.  Nothing  in  the  nature  of  fraud  is 
charged  against  them.  In  Johnson  v.  Sani- 
tary District,  supra,  it  is  said  that,  in  the 
absence  of  fraud,  it  la  beyond  the  province 
of  the  court  to  control  a  discretion  vested  in 
public  officers.  We  have  no  authority  to  In- 
quire into  the  grounds  on  which  this  award 
was  made.  Those  grounds  may  have  been  in- 
sufficient. The  power  of  the  commission  to 
decide  involved  the  power  to  decide  errone- 
ously, but  their  decision,  whether  correct  or 
not,  cannot  be  reviewed  in  this  proceeding. 
In  Douglass  v.  Conmionwealth,  supra,  the 
court  said:  "If  the  authorities  act  in  good 
faith,  although  erroneously  or  indiscreetly, 
mandamus '  would  not  lie  to  compel  them  to 
modify  or  change  their  decision." 

A  demurrer  admits  everything  that  is  well 
pleaded,  but  a  matter  which  the  courts  are 
debarred  from  considering  is  not  well  plead- 
ed. The  complaint  is  no  better  with  the 
allegation  than  it  would  have  been  without 
it 

We  think  the  demurrer  was  properly  sus- 
tained and  the  judgment  will  be  affirmed. 
Affirmed. 

GUNTER,  J.,  not  participating. 


(19  Colo.  App.  341) 
CUTSHAW  V.  CITY  OF  DENVER. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

MUNICIPAL  CORPORATION  —  OFFICER  —  ORDI- 
NANCE—CHARTER—SALARY—ACCEPT- 
ANCE OF  SERVICES. 

1.  A  city  department  for  the  Inspection  of 
buildings,  created  by  ordiaance,  ceased  to  exist 
on  the  passage  of  an  act  amending  the  city  bar- 
ter, namiog  and  defining  the  executive  depart- 
ments, and  assigning  to  one  of  them  (the  depart- 
ment of  public  health  and  safety)  the  duties  of 
the  department  for  the  inspection  of  buildings. 

2.  A  department  for  the  inspection  of  build- 
ings, created  by  ordinance,  could  not  survive  as 
a  bureau  of  inspection  created  by  an  amended 
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rhartor  which  abolished  the  department;  nor 
conid  the  head  of  the  department  become  the 
heai  of  the  bureau,  where  various  duties  were 
assigned  to  the  bureau  which  had  not  been  as- 
sigi  ed  to  the  department. 

3.  Where  a  city  charter  assigns  to  a  commis- 
sioner of  inspection  general  charge  of  the  in- 
spection of  buildings,  and  provides  for  the  em- 
ployment by  him  of  his  own  assistants,  the  coun- 
cil is  not  authorized,  by  an  article  of  the  charter 
empowering  it  to  provide  for  the  inspection  and 
regulation  of  buildings,  to  provide  for  the  ap- 
pointment of  another  officer  for  that  purpose, 
but  only  to  prescribe  the  manner  and  circum- 
stances of  such  inspection. 

4.  A  charter  vesting  the  executive  power  of  a 
dty  in  officers  to  be  elected  by  the  people,  and  in 
a  commissioner  of  inspection  and  other  officers 
named,  and  such  other  officers  as  may  be  provid- 
ed for  by  ordinance,  does  not  authorize  a  provi- 
sion for  an  assistant  to  the  commissioner  of  in- 
spection, but  only  for  officers  of  the  same  rank 
as  those  named. 

5.  Provisions  of  a  city  charter  making  the 
mayor  the  head  of  the  department  of  public 
health  and  safety,  of  which  the  bureau  of  in- 
spection is  a  part,  and  providing  that  the  sub- 
ordinate officers  of  the  departments  shall  be  ap- 
pointed by  the  beads  of  the  departments,  do  not 
authorize  the  appointment  by  the  mayor  of  an 
assistant  to  the  commissioner  of  inspection, 
where  another  provision  of  the  act  is  that  the 
commissioner  may  appoint  his  own  assistants. 

6.  A  city  charter  authorizing  a  city  council  to 
provide  for  the  employment  of  such  clerks  and 
other  persons  in  any  of  the  departments  as  the 
public  service  may  demand  applies  only  to  cases 
not  specifically  provided  for  in  the  charter. 

7.  Where  one  was  appointed  an  inspector  of 
buildings  of  a  city  after  the  office  was  abolished 
by  the  charter,  and  for  his  services  was  paid 
$150  per  month,  though  his  services  were  ao- 
ceiled,  and  the  ordinance  which  created  the  of- 
fice provided  for  a  salary  of  $200  per  month, 
the  city  is  not  liable  to  him  for  the  difference 
between  these  sums  for  the  time  he  served. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Leonard  Cutstaaw  against  the 
city  of  Denver  for  balance  due  on  salary 
as  inspector  of  buildings.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

On  the  23d  day  of  November,  1889,  the  fol- 
lowing ordinance  was  adopted  by  the  city 
council  of  the  city  of  Denver: 

"Be  It  enacted  by  the  city  council  of  the 
City  of  Denver. 

"Article  1. 

"Section  1.  There  shall  be  In  the  city  of 
Denver  a  department  to  be  called  the  'De- 
partment for  the  Inspection  of  Buildings' 
which  shall  be  supplied  with  suitable  office 
rooms,  and  the  necessary  supplies  and  print- 
ing, for  the  proper  transaction  of  business, 
in  the  same  manner  as  now  provided  for  otti- 
er  executive  departments  of  the  city. 

"Sec.  2.  The  cUef  officer  of  said  depart- 
ment shall  be  called  the  inspector  of  build- 
ings, and  shall  be  appointed  by  the  mayor 
and  confirmed  by  a  majority  of  the  members 
of  the  board  of  supervisors.  He  shall  hold 
his  office  for  the  term  of  two  years,  and  un- 
til his  successors  shall  be  appointed  and 
qualified,  by,  and  with  the  consent  of  a  ma- 
jority of  the  l>oard  of  supervisors,  but  may 


be  removed  by  the  mayor  for  malfeasance, 
incapacity  or  neglect  of  duty.  He  shall  re- 
ceive a  salary  of  $2,400  per  annum,  payable 
in  equal  monthly  installments,  out  of  the  city 
treasury,  and  shall  receive  no  other  fees  or 
emoluments  by  virtue  of  said  office." 

On  the  15th  day  of  April,  1893,  M.  D.  Van 
Horn,  then  mayor  of  the  city,  appointed  the 
appellant  to  the  office  of  building  inspector, 
and  Issued  and  delivered  to  him  the  follow- 
ing certificate  of  appointment: 

"To  All  to  Whom  These  Presents  Shall 
Come, Greeting:  That,havingconfldence  Inthe 
ability,  sobriety  and  integrity  of  Leonard  Cut- 
Shaw,  I,  Marlon  D.  Van  Horn,  Mayor  of 
Denver,  do  by  these  presents  constitute  and 
appoint  him,  the  said  Leonard  Cutsbaw  of 
the  Cftty  of  Denver  to  the  office  of  Building 
Inspector,  to  have  and  to  hold  said  office 
at  the  pleasure  of  the  appointing  power,  with 
the  pay  as  provided  by  ordinance,  for  duty 
in  city. 

"In  Witness  Whereof,  I,  Marlon  D.  Van 
Horn,  mayor  of  the  City  of  Denver,  liave 
hereunto  set  my  hand. 

"Done  at  the  City  of  Denver  this  16th 
day  of  April,  A.  D.  1893. 

"M.  D.  Van  Horn, 
"Mayor." 

This  appointment  was  never  submitted  to 
the  board  of  supervisors  for  confirmation. 
On  the  3d  day  of  April,  1893,  12  days  before 
the  date  of  appointment  of  the  appellant,  an 
act  of  the  General  Assembly  took  effect,  en- 
titled "An  act  to  revise  and  amend  the  char- 
ter of  the  city  of  Denver."  Sess.  Laws  1893, 
pp.  131-235.  Section  1  of  article  9  of  that 
act  provides  that  all  ordinances  of  the  city 
in  force  at  the  time  of  the  taking  effect  of 
the  act,  and  not  inconsistent  with  it,  shall 
remain  in  full  force  and  effect  as  the  ordi- 
nances of  the  city  of  Denver,  until  altered 
or  repealed.  Section  1  of  article  3  provides 
as  follows: 

"The  executive  power  of  the  city  shall  be 
vested  in  a  mayor,  a  city  clerk,  a  city  treas- 
urer, a  city  auditor,  a  city  attorney,  a  city 
engineer,  a  street  commissioner  and  a  water 
commissioner,  who  slrnll  be  elected  by  the 
qualified  electors  of  the  city;  in  a  board  of 
public  works,  consisting  of  a  president  and 
two  other  members  who  shall  be  appointed 
by  the  Governor  of  the  state  of  Colorado;  In 
a  fire  and  police  t>oard,  consisting  of  three 
meml)ers  who  shall  be  appointed  by  the  Gov- 
ernor of  the  state  of  Colorado;  also  in  a 
health  commissioner,  a  commissioner  of  in- 
spection, a  park  commission,  a  superintend- 
ent of  supplies  and  such  other  boards  and 
officers  as  may  be  provided  for  by  ordinance, 
not  inconsistent  with  the  provisions  of  this 
act,  to  be  appointed  by  the  mayor  in  writ- 
ing filed  with  the  city  clerk,  with  power  of 
suspension  or  removal  by  the  mayor  at  any 
time,  but  not  for  political  reasons." 

The  following  are  sections  2,  3,  44*  and  79 
Of  article  3. 
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"Sec.  2.  There  shall  be  the  following  ex- 
ecutive departments:  (1)  A  department  of 
finance.  (2)  A  department  of  law.  (3)  A 
department  of  public  works.  (4)  A  depart- 
ment of  public  health  and  safety.  (5)  A  de- 
partment of  parks.  (6)  A  department  of  sup- 
plies. 

"Sec.  3.  The  department  of  finance  shall 
Include  a  bureau  of  audit  and  account,  of 
which  the  city  auditor  shall  be  the  bead,  and 
a  bureau  of  the  treasury,  of  which  the  city 
treasurer  shall  be  the  head.  The  city  attor- 
ney shall  be  the  bead  of  the  department  of 
law;  the  board  of  public  works  of  the  de- 
partment of  public  works;  the  mayor  of  the 
department  of  public  health  and  safety;  the 
park  commission  of  the  department  of  parks; 
and  the  superintendent  of  supplies  of  the  de- 
partment of  supplies.  All  subordinate  offi- 
cers and  employes  except  of  said  boards  and 
commission,  shall  be  appointed  in  writing  by 
the  heads  of  their  respective  departments, 
the  appointments  to  be  filed  with  the  city 
clerk;  and  all  subordinate  officers  and  em- 
ployes of  each  board  or  commission  shall  be 
appointed  by  resolution  of  such  board  or 
commission." 

"Sec.  44.  The  department  of  public  healtb 
and  safety  shall  Include  the  following  officers, 
who  shall  respectively  be  the  heads  and  have 
active  charge  of  the  affairs  of  the  following 
bureaus,  to  wit:  A  fire  commissioner,  of 
the  bureau  of  fire.  A  police  commissioner, 
of  the  bureau  of  police.  An  excise  commis- 
sioner, of  the  bureau  of  excise.  A  health 
commissioner,  of  the  bureau  of  health.  A 
commissioner  of  Inspection,  of  the  bureau  of 
inspection.  The  fire  commissioner,  police 
commissioner  and  excise  commissioner  shall 
constitute  the  fire  and  police  board  of  the 
city  of  Denver,  and  all  the  operations  of  the 
bureaus  of  iire,  police  and  excise,  shall  be 
subject  to  the  general  control  of  said  board." 

"Sec.  79.  The  commissioner  of  Inspection 
may  employ  such  assistants  as  may  be  au- 
thorized by  the  mayor,  and  it  shall  be  his 
duty  to  enforce  the  laws  and  ordinances  of 
the  city  applicable  to  the  work  of  said  bn- 
rean." 

Relative  to  the  commissioner  of  Inspection, 
section  47  of  the  same  article  provides  as 
follows:  "The  commissioner  of  Inspection 
shall  have  general  charge  of  the  inspection 
of  buildings,  and  parts  of  buildings,  drains, 
drain  laying,  elevators,  boilers,  gas  and  elec- 
tric fittings,  gas  and  electric  lights,  and  all 
other  apparatus  and  machinery  requiring 
inspection  and  regulation,  as  the  same  may 
be  authorized  by  ordinance;  the  inspection 
and  control  of  electric  wires,  electric  wiring, 
and  all  other  electrical  apparatus  and  ma- 
chinery; the  location,  maintenance,  marking, 
insulation  and  removal  of  wires,  and  the  use 
of  all  electiic  wiring,  electric  wires  and  con- 
ductors for  light,  heat,  power,  telegraph,  tel- 
ephone or  other  commercial  purposes,  wheth- 
er public  or  private;  the  inspection  of 
weights  and  measures;  the  sources  of  dense 


smoke;  the  erection  and  care  of  workhouses, 
charities  and  corrections;  the  care  of  mar- 
kets and  public  baths."  By  the  terms  of 
subdivision  4  of  section  20  of  article  2,  power 
Is  conferred  upon  the  city  council  "to  pro- 
vide for  the  inspection  and  regulation,  among 
other  things,  of  buildings  and  parts  of  build- 
ings"; and  section  23  of  the  same  article 
authorizes  it  to  provide  for  the  employment 
of  such  clerks  and  other  persons  In  any  of 
the  departments  of  the  city  government  as 
the  exigencies  of  the  public  service  may  re- 
quire. 

The  services  of  the  appellant  commenced 
at  the  time  of  his  appointment,  and  he  acted 
as  Inspector  of  buildings  for  five  years.  He 
received  during  that  time  only  ?150  pfr 
month,  protesting  frequently  that  by  virtue 
of  the  ordinance  he  was  entitled  to  $20<i. 
Each  of  the  annual  appropriation  bills  pass- 
ed during  the  five  years  set  apart  ?1,800  for 
the  salary  of  "the  assistant  commissioner  of 
inspection  In  charge  of  buildings."  The  to- 
tal amount  received  by  the  appellant  for  his 
five  years  of  service  was  $9,000.  At  $300 
per  month,  the  amount  would  have  been 
$12,000;  and  he  brought  this  suit  to  recover 
from  the  city  $3,000,  the  difference  between 
the  two  sums.  His  complaint  set  forth  the 
oi-dinance  of  November  23,  1889;  averred  his 
appointment  on  the  15th  day  of  April,  1893, 
In  pursuance  of  Its  provisions;  the  perform- 
ance by  him  of  his  duties  as  inspector  of 
buildings  for  five  years;  his  right  to  a  sal- 
ary of  $200  per  month,  amounting  for  his 
term  of  service  to  $12,000;  and  the  pay- 
ment to  him  of  only  $150  per  month,  or 
$9,000  in  all.  The  complaint  was  deraurre<l 
to  on  the  ground  of  insufficiency,  and,  the 
demurrer  being  overruled,  an  answer  was 
made  to  the  effect  that  at  the  time  of  the 
plaintiff's  appointment  the  ordinance  was  no 
longer  in  force,  having  been  repealed  by  the 
amended  charter  of  April  3,  1803,  and  that 
the  duties  he  discharged  were  those  of  assist- 
ant to  the  commissioner  of  inspection,  the 
only  compensation  for  the  performance  of 
which  was  that  named  in  the  appropriation 
ordinances.  By  the  Judgment  of  the  court 
the  plaintiff's  claim  was  disallowed,  and  be 
has  brought  the  case  here  by  appeal. 

F.  A.  Williams,  for  appellant  J.  M.  Kills, 
N.  B.  Batchtell,  Henry  A.  Undsley,  and 
Charles  R.  Brock,  for  appellee. 

THOMSON,  P.  J.  (after  stating  the  facts). 
It  is  conceded  that  the  ordinance  in  ques- 
tion was  consistent  with  the  provisions  of 
the  charter  In  force  at  the  time  of  its  adop- 
tion, and,  by  the  terms  of  section  1  of  arti- 
cle 9  of  the  act  of  April  3,  1893  (Sess.  Laws 
1893,  p.  231),  if  it  was  not  inconsistent  with 
the  provisions  of  that  act,  It  remained  a 
valid  ordinance.  For  the  plaintiff  It  Is  con- 
tended that  the  ordinance,  at  least  in  so  far 
as  the  validity  of  the  plaintiff's  appointment 
and  the  fixing  of  bis  salary  are  concerned. 
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was  not  overthrown  by  the  amended  charter, 
while  in  behalf  of  the  city  it  is  argued  that 
the  effect  of  that  law  was  to  abrogate  it  in 
all  Its  parts.  We  shall  therefore  compare 
Mtch  of  the  provisions  of  the  ordinance  with 
the  corresponding  provision  of  the  amended 
charter,  to  see  bow  far  the  two  may  stand 
together. 

The  ordinance  created  a  new  executive  de- 
partment, called  the  "Department  for  the  In- 
spection of  Buildings,"  and  placed  it  on  the 
same  footing  with  the  other  executive  de- 
partments of  the  city  government  But  the 
charter  of  1893  Itself  established  and  de- 
fined the  city's  executive  departments.  It 
fixed  the  number,  and  assigned  to  each  Its 
place  in  the  city  government.  The  inspec- 
tion of  buildings  was  committed  to  the  de- 
partment of  public  health  and  safety,  and 
placed  specially  In  charge  of  one  of  Its 
bureaus,  named  the  "Bureau  of  Inspection," 
the  head  of  which  was  an  officer  called  the 
"Commissioner  of  Inspection,"  upon  whom 
was  cast  a  multiplicity  of  duties  aside  from 
the  Inspection  of  buildings.  When  the  de- 
partment of  public  health  and  safety  was  es- 
tablisbed,  and  divided  into  bureaus,  to  one 
of  which  was  assigned  the  inspection  of 
buildings,  the  department  created  by  the 
ordinance  ceased  to  exist.  It  was  displaced 
by  a  department  of  much  more  extensive 
scope,  but  which  included  all  the  powers  and 
duties  pertaining  to  it  The  ordinance,  there- 
fore. In  80  far  as  It  created  a  department 
was  abrogated  by  the  charter.  The  ordi- 
nance provided  for  a  chief  officer  or  head  of 
the  department  it  created,  to  be  appointed 
by  the  mayor  and  confirmed  by  the  board  of 
supervisors,  and  to  be  called  the  "Inspector 
of  Buildings":  but,  when  the  department 
fell,  the  office  of  chief  or  head  of  the  de- 
partment fell  with  It  The  charter  left  no 
TXMm  for  any  such  office  or  any  such  officer. 
The  head  of  the  department  which  embraced 
the''  bureau  of  Inspection  was  the  mayor 
himself;  and  the  head  of  the  bureau  of  fn- 
spectlon  was  the  commissioner  of  Inspection. 

It  cannot  be  said  that  the  department  of 
inspection  created'  by  the  ordinance  survived 
In  the  charter  as  the  bureau  of  Inspection,  or 
that,  in  harmony  with  the  charter,  the  head 
of  the  department  of  inspection  might  become 
the  head  of  the  bureau  of  inspection,  be- 
cause the  department  of  Inspection  was  cre- 
ated with  reference  to  but  one  subject,  and 
the  authority  of  Us  chief  officer  extended  to 
but  one  subject,  whereas  the  functions  of  the 
bureau  of  Inspection  included  a  number  and 
Tariety  of  subjects  in  addition  to  the  Inspec- 
tion of  buildings,  which  were  placed  under 
the  control  of  its  bead,  and  In  respect  to 
which  the  chief  of  the  department  of  Inspec- 
tion could,  in  virtue  of  his  appointment  under 
the  ordinance,  exercise  no  control. 

But  it  is  said  that,  so  far  as  the  provision 
for  the  appointment  of  an  inspector  of  build- 
ings is  concerned,  the  ordinance  may  still  be 
harmonized   with   the   charter,   because   the 


charter  confers  upon  the  city  council  the  pow- 
er to  provide  for  the  inspection  and  regulation 
of  buildings,  and  the  inspector  appointed  un- 
der the  ordinance  might  in  virtue  of  his  ap- 
pointment, and  the  natiure  of  the  duties  com- 
mitted to  him,  consistently  with  the  provi- 
sions of  the  charter,  continue  the  exercise  of 
his  functions  as  assistant  to  the  commissioner 
of  inspection.  Let  us  examine  this  proposi- 
tion. Subdivision  4  of  section  20  of  article 
2  does.  In  terms,  empower  the  city  council  to 
provide  for  the  Inspection  and  regulation  of 
buildings;  but  In  view  of  the  fact  that  the 
charter  places  the  inspection  of  buildings  un- 
der the  exclusive  control  of  the  commissioner 
of  Inspection,  it  was  certainly  not  th^  inten- 
tion of  the  Legislature  to  bring  the  charter 
into  conflict  with  Itself  by  authorizing  the 
council  to  provide  for  the  appointment  of 
some  other  officer  to  exercise  the  same  con- 
trol. That  provision  would  be  satisfied  by 
an  ordinance  prescribing  the  manner  of  in- 
spection, the  circumstances  under  which  it 
should  be  made,  and  the  duties  of  the  In- 
spector and  the  owner  In  relation  to  it  But 
we  find  in  the  charter  another  and  insur- 
mountable objection  to  the  proposition.  Sec- 
tion 79  of  article  3  provides  for  the  employ- 
ment by  the  commissioner  of  Inspection  of 
bis  own  assistants,  subject  only  to  the  condi- 
tion that'  they  be  authorized  by  the  mayor. 
Counsel,  however,  say  that  the  authority  of 
the  mayor  to  make  the  appointment  in  ques- 
tion is  found  elsewhere  in  the  charter,  so  that 
tax  inspector  of  buildings  was  not  intended  to 
be  Included  among  the  assistants  whom  the 
commissioner  might  employ.  Section  1  of  ar- 
ticle 3  vests  the  executive  power  of  the  city 
In  a  number  of  officers  to  be  elected  by  the 
people,  and  In  a  health  commissioner,  a  com- 
missioner of  Inspection,  a  park  commissioner, 
a  superintendent  of  supplies,  and  such  other 
boards  and  officers  as  may  be  provided  for 
by  ordinance,  not  inconsistent  with  the  pro- 
visions of  the  act  to  be  appointed  by  the 
mayor.  It  is  upon  the  last  clause  that  coun- 
sel relies.  But  by  the  rule  ejusdem  generis, 
where  there  is  an  enumeration  of  particular 
things,  followed  by  general  words,  the  latter 
shall  be  construed  as  having  reference  only 
to  things  of  the  same  kind  or  class  with  those 
epeciflcally  mentioned.  St.  Louis  v.  Laugh- 
lin,  49  Mo.  559;  Morse  v.  Morrison,  16  Colo. 
App.  449,  66  Pac.  169;  Bouvler's  Law  Dic- 
tionary, tit  "Ejusdem  Generis."  The  other 
boards  and  officers  to  be  provided  for  by  or- 
dinance, whose  appointment  was  given  to  tbe 
mayor,  must  therefore  be  boards  or  officers 
belonging  to  the  same  general  class,  rank,  or 
grade  with  those  enumerated.  Tbe  multi- 
farious duties  of  the  commissioner  of  inspec- 
tion would  doubtless  necessitate  tbe  employ- 
ment of  a  number  of  assistants;  but  a  mere 
assistant  of  an  officer  to  whom  certain  of  the 
details  of  the  office  are  intrusted,  if  he  may 
properly  be  called  an  officer  at  all,  is  not  an 
officer  of  the  same  class,  grade,  or  rank  with 
the  officer  under  whom  he  serves,  and  henca 
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the  words  "other  oflScers"  would  not  Include 
him. 

Section  3  of  article  3  makes  the  city  attorney 
the  head  of  the  department  of  law;  the  board 
of  public  works,  of  the  department  of  public 
works;  the  mayor,  of  the  department  of  pub- 
lic health  and  safety;  the  park  commission, 
of  the  department  of  park^;  and  a  superin- 
tendent of  supplies,  of  the  department  of  sup- 
plies; and  then  provides  tbat  all  subordinate 
officers  and  employes,  except  of  the  board  and 
commission,  shall  be  appointed  in  writing  by 
the  heads  of  their  respective  departments,  and 
that  subordinate  officers  and  employes  of  each 
board  or  commission  shall  be  appointed  by  a 
resolution  of  the  board  or  commission.  A 
construction  of  these  provisions  which  would 
cast  on  the  heads  of  the  departments  plenary 
power  as  to  the  appointment  of  subordinate 
officers  and  employes  of  every  degree  In  all 
the  departments  would  furnish  an  argument 
that,  as  the  mayor  is  the  head  of  the  depart- 
ment of  public  health  and  safety,  the  appoint- 
ment by  him  of  the  plaintiff  as  Inspector  of 
buildings  was  proper,  and  that  thus  far,  at 
least,  the  ordinance  was  in  harmony  with  the 
charter;  and  this  Is  the  view  which  Is  urged 
upon  us  in  behalf  of  the  plaintiff.  But  such 
a  construction  would  array  different  provi- 
sions of  the  charter  against  each  <)ther,  be- 
cause, as  to  the  department  of  public  health 
and  safety,  in  several  Instances  the  power  of 
appointment  of  subordinates  Is  specially  lodg- 
ed, not  in  the  mayor,  but  in  the  officers  and 
boards  constituting  it.  Thus,  by  the  terms 
of  sections  45,  60,  64,  and  65  of  article  3, 
the  fire  and  police  board,  composed  of  the 
Hre  commissioner,  police  commissioner,  and 
excise  commissioner,  is  empowered  to  appoint 
a  secretary  of  the  board,  a  chief,  assistant 
chiefs,  and  wardens  of  the  fire  department, 
chiefs  of  police  and  detectives,  and  such  other 
officers  and  assistants  as  it  may  deem  proper. 
The  general  authority  of  appointment  con- 
ferred upon  the  mayor,  as  head  of  this  de- 
partment, must  therefore  be  held  inapplicable 
to  cases  which  come  within  special  provisions 
lodging  the  power  of  appointment  elsewhere; 
and  one  of  those  provisions  is  that  authoriz- 
ing the  commissioner  of  inspection,  with  the 
approval  of  the  mayor,  to  appoint  his  own 
assistants. 

Neither  is  the  ordinance  aided  by  section 
23  of  article  2,  authorizing  the  city  council 
to  provide  for  the  employment  of  such  clerks 
and  other  persons  in  any  of  the  departments 
of  the  city  government  as  the  exigencies  of 
the  public  service  may  demand.  That  sec- 
tion can  be  applicable  only  to  cases  concern- 
ing which  there  is  an  absence  of  provision 
In  the  charter.  But  as  we  have  seen,  the 
charter  itself  provides  the  manner  In  which 
the  assistants  of  the  commissioner  of  inspec- 
tion shall  be  employed. 

The  result  of  our  comparison  of  the  ordi- 
nance with  the  charter  is  that  the  former  con- 
tained no  provision  which  is  not  inconsistent 
with  some  provision  of  the  latter,  and  that. 


upon  the  taking  effect  of  the  charter,  the 
whole  ordinance  became  void. 

But  the  appointment  in  question  does  not 
seem  to  have  been  made  upon  the  authority 
of  the  ordinance.  It  was  not  the  appointment 
for  which  the  ordinance  provided.  The  ordi- 
nance fixed  the  term  of  office  of  the  appointee 
at  two  years,  but  the  plaintiff  was  appointed 
to  hold  his  office  during  the  pleasure  of  the 
api)ointing  power.  By  the  terms  of  the  or- 
dinance, the  appointment  could  not  take  effect 
until  it  was  condrmed  by  the  board  of  super- 
visors, but  this  appointment  was  not  submitted 
to  the  board  of  supervisors.  In  making  the 
appointment  the  mayor  probably  supposed  be 
was  acting  by  authority  of  the  charter,  and 
independently  of  the  ordinance;  but,  under 
the  charter,  such  an  appointment  by  him  was 
a  nullity.  The  plaintiff,  however,  acted  for 
five  years  as  assistant  to  the  commissioner 
of  inspection,  and,  having  accepted  his  sery- 
Ices,  how  far  the  city  might  be  estopped  to 
question  the  validity  or  regularity  of  his  em- 
ployment under  the  charter,  it  is  unnecessary 
to  inquire,  because  he  was  paid  for  his  serv- 
ices. He  claims  a  balance  over  what  he  re- 
ceived, on  the  theory  that  be  was  entitled 
to  the  salary  provided  by  the  ordinance;  but 
that  salary  was  inseparably  attached  to  the 
office  created  by  the  ordinance,  and,  when  the 
office  was  abolished  by  the  charter,  there  was 
no  officer  entitled  to  receive  it.  The  salary, 
being  payable  only  to  the  Incumbent  of  the 
office,  became  exthict  with  the  office.  Ex- 
cept in  the  annual  appropriation  bills,  no 
salary  was  provided  for  the  plaintiff  as  as- 
sistant to  the  commissioner  of  inspection,  and, 
beyond  the  sums  appropriated  for  his  benefit, 
he  had  no  claim  to  compensation.  But  those 
sums  were  paid  to  him  in  full,  and,  hi  so  far 
as  he  ever  had  a  legal  demand  against  the 
city,  that  demand  was  satisfied. 

The  Judgment  will  be  affirmed.    Affirmed. 


(19  Colo.  App.  3S4> 

CARLIN  V.  FREEMAN  et  al. 

(Coiut  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

MINES  —  ABANDONMENT    AND    RELOCATION  — 
CERTIFICATE— DESCRIPTION— SUF- 
FICIENCY—STATUTE. 

1.  Under  Mills'  Ann.  St.  $  3162,  providing  that 
the  relocator  of  an  abandoned  lode  claim  "may" 
sink  the  oriRinal  shaft  10  feet  deeper  than  it 
was  at  the  time  of  abandonment,  "may"  is  used 
in  a  permissive,  not  a  mandatory,  sense. 

2.  A  location  certificate  describing  the  claim 
as  "Beginning  at  corner  No.  1,  being  the  N.  B. 
corner  of  the  said  claim,  which  is  situated  650 
feet  in  a  southwesterly  from  Corner  No.  4,  P. 
lode  patent,  survey  No.  8870,"  by  tying  the 
claim  by  course  and  distance  to  a  patented 
claim,  is  a  sufficient  compliance  with  the  stat- 
ute requiring  the  description  to  refer  to  some 
natural  object  or  permanent  monument. 

3.  Error  predicated  on  the  refusal  of  the 
court  to  grant  a  continuance  will  not  be  con- 
sidered on  appeal,  in  the  absence  of  exception 
having  been  duly  taken  to  the  ruliuK  of  the 
court,  and  preserved  by  a  bill  of  exceptions. 

4.  Error  predicated  on  the  refusal  of  the  court 
to  grant  a  new  trial  on  motion,  supported  by 
affidavits,  which  motion  and  affidavits  appear  in 
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the  abstract  of  the  record  proper,  but  not  in 
the  abstract  of  the  bill  of  exceptions,  will  not 
be  considered  on  appeal. 

5.  The  recital  of  an  exception  in  the  record 
proper,  immediatel:^  following  the  ruling;  of  the 
court  on  a  motion,  is  not  equivalent  to  a  preser- 
vation  of  the  exception  by  a  bill  of  exceptions. 

Appeal  from  District  Court,  La  Plata 
Comity. 

Action  by  Franis  L.  Freeman  and  others 
against  Patrick  V.  Carlin.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

Ben  B.  Llndsey,  Fred  W.  Parlis,  and  Klch- 
nrd  McCSoud,  for  appellant  Reese  McClbs- 
key,  for  appellees. 

MAXWELL,  3.  Appellees  filed  In  the 
United  States  land  office  at  Durango  an  ad- 
verse to  appellant's  application  for  a  patent 
to  the  Saxon  lode,  and  in  apt  time  commen- 
ced this  suit  in  support  of  their  adverse; 
the  complaint  averring  that  plaintiffs  were 
the  owners  and  entitled  to  the  possession  of 
the  Gold  Dollar  lode  by  virtue  of  a  full  com- 
pliance upon  their  part  with  all  of  the  re- 
quirements of  the  federal  and  state  statutes 
relating  to  the  acquisition  of  mineral  lands, 
and  also  averring  that  the  Cold  Dollar  was 
a  relocation  of  the  Saxon,  which  latter  was 
subject  to  relocation  by  reason  of  the  failure 
of  the  owners  thereof,  to  perform  the  assess- 
ment for  1897. 

Appellant's  first  contention  is,  that  the 
relocation  of  the  Saxon  was  not  made  In  con- 
formity with  the  statutes,  and  that  It  was 
absolutely  void  and  of  no  eBfect.  The  points 
involved  can  be  best  presented  by  quoting 
the  assigrnments  of  error  upon  which  the  ar- 
gument Is  based:  "(2)  The  court  erred  in 
holding  that  the  location  certificate  of  the 
appellees  (plaintiffs  below)  as  set  forth  in 
the  complaint  was  good  and  sufficient;  there 
'being  no  statement  in  said  certificate  show- 
ing the  same  was  a  relocation,  or  that  said 
location  was  a  location  of  property  claimed 
to  have  been  abandoned.  (3)  The  court  err- 
ed in  admitting  in  evidence,  over  the  objec- 
tions and  exceptions  of  appellant,  the  said 
pretended  location  certificate,  as  well  as  the 
amended  location  certificate  of  the  Gold  Dol- 
lar lode  mining  claim,  giving  date  of  loca- 
tion December  15,  1898,  and  all  evidence  con- 
cerning same,  for  the  reason  that  said  cer- 
tificate is  void  under  the  laws  of  the  state  of 
Colora^Jo."  The  location  certificate  admitted 
over  the  objection  of  appellant  contained  the 
name  of  the  lode,  the  name  of  the  locators, 
the  date  of  location,  the  number  of  lineal 
feet  claimed  on  each  side  of  the  center  of 
the  discovery  cut,  the  general  course  of  the 
lode,  a  statement  that  the  same  was  in  Cali- 
fornia Mining  District,  La  Plata  county,  state 
of  Colorado,  and  this  description:  "Begin- 
ning at  Comer  No.  1  being  the  N.  E.  corner 
of  the  said  claim,  which  is  situated  550  feet 
In  a  southwesterly  from  Corner  Xo.  4,  Plato- 
ra  lode  patent,  survey  No.  8870,  and  running 
thence  1500  feet  in  a  southeasterly  direction, 
to  Corner  No.  2,  thence  300  feet  In  a  south- 


westerly direction  to  Corner  No.  S,  thencfe 
1500  feet  in  a  northwesterly  direction  to  Cor- 
ner No.  4,  thence  300  feet  In  a  northeaster- 
ly direction  to  Comer  No.  1,  the  place  of  be- 
ginning." Mills'  Ann.  St.  §  3162,  relied  upon 
by  appellant,  provides:  "The  re-locatlon  of 
abandoned  lode-claims  shall  be  by  sinking  a 
new  discovery  shaft  and  fixing  new  bound- 
aries iu  the  same  manner  as  if  it  were  the 
location  of  a  new  claim;  or  the  re-locator 
may  sink  the  original  discovery  shaft  ten 
feet  deeper  than  it  was  at  the  time  of 
abandonment,  and  erect  new  or  adopt  the  old 
boundaries,  renewing  the  posts  if  removed 
or  destroyed.  In  either  case  a  new  location 
stake  shall  be  erected.  In  any  case,  wheth- 
er the  whole  or  part  of  an  abandoned  claim 
Is  taken,  the  location  certificate  may  state 
that  the  whole  or  any  part  of  the  new  lo- 
cation is  located  as  abandoned  property." 
Appellant  insists  that  the  word  "may,"  In 
the  last  paragraph  of  the  above  statute, 
should  be  construed  to  mean  "shall"  or 
"must,"  and,  the  location  certificate  not  stat- 
ing that  the  whole  or  any  part  of  the  ground 
included  therein  was  located  as  abandoned 
property,  the  certificate  was  therefore  void, 
and  should  have  been  excluded.  In  this  con- 
struction we  do  not  agree.  "In  a  statute 
the  word  'may'  may  be  construed  in  a  man- 
datory sense  only  where  such  construction 
is  necessary  to  give  effect  to  the  clear  policy 
and  Intention  of  the  Legislature;  and,  where 
there  Is  nothing  in  the  connection  of  the 
language  or  In  the  sense  or  policy  of  the  pro- 
vision to  require  an  unusual  Interpretation, 
its  use  is  merely  permisstre  and  discretion- 
ary." 20  Am.  &  Eng.  Ency.  237,  and  cases. 
"Where  by  the  use  In  other  provisions  of  the 
statute  of  the  word  'shall'  or  'must,'  it  ap- 
pears that  the  Legislature  intended  to  dis- 
tinguish between  these  words  and  'may,' 
'may'  will  not  be  constraed  as  Imperative." 
Id.  238.  Read  in  the  Ught  of  the  above  well- 
settled  rules,  it  Is  clear  tliat  "may"  was  used 
in  the  statute  under  consideration  in  its  per- 
mls^ve,  and  not  mandatory,  sense.  To  rale 
that  "may,"  in  this  statute,  is  mandatory,  and 
that  the  certificate  of  relocation  of  abandon- 
ed territory  is  void  unless  it  contains  a  state- 
ment that  the  ground  Included  therein,  in 
part  or  whole,  is  abandoned,  would  impose 
upon  the  locator  of  such  ground  the'  peril 
of  ascertaining  that  the  ground  had  never 
previously  been  located,  which  in  many  cas- 
es would  be  Impracticable,  and  would  im- 
pose an  unreasonable  requirement.  If,  indeed. 
It  would  not  be  in  direct  conflict  with  Rev. 
St.  U.  S.  §  2324  [U.  S.  Oomp.  St.  1901,  p.  1426], 
which  provides  that  a  claim  upon  which  the 
annual  assessment  work  has  not  been  per- 
formed "shall  be  open  to  relocation  In  the 
same  manner  as  if  no  location  of  the  same 
had  ever  been  made." 

Appellant  also  contends  that  the  descrip- 
tion contained  In  the  certificate  Is  so  Indefi- 
nite as  to  render  It  inadmissible.  A  refer- 
ence to  the  location  certificate  discloses  that 
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••Corner  No.  1,  tbe  N.  E.  corner,"  is  tied  to  a 
comer  of  a  patent  survey.  A  description  in 
a  location  certificate  of  a  mining  claim  wbicli 
tics  tbe  claim  by  course  and  distance  to  a 
patented  claim  is  sufllcieut  to  comply  -with 
tbe  statute  requiring  tbe  description  to  refer 
to  some  natural  object  or  permanent  mouur 
ment.  Duncan  t.  Fulton,  15  Colo.  App.  140, 
61  Pac.  244;  Drummond  t.  Long,  9  COlo.  538, 
13  Pac.  543.  In  all  respects  tbe  location  cer- 
tificate complies  witb  tbe  requirements  of 
tbe  law,  and  no  error  was  committed  in  ad- 
mitting it  in  evidence. 

Error  is  assigned  upon  tbe  refusal  of  tbe 
court  to  grant  a  continuance  upon  tbe  ap- 
plication of  appellant.  It  appears  from  tbe 
abstract  of  record  tbat  two  applications  for 
a  continuance  were  made— one  based  upon 
tbe  affidavit  of  counsel  for  appellant,  tbe  otb- 
er  upon  tbe  affidavit  of  appellant  Botb  of 
tbese  applications  were  denied.  Tbe  ab- 
stract of  tbe  bill  of  exceptions  fails  to  sbow 
tbat  an  exception  was  saved  to  tbe  ruling  of 
tbe  court  upon  eitbcr  of  tbese  applications. 
It  bas  been  settled  by  numerous  decisions  of 
tbe  appellate  courts  of  tbis  state  tbat  assign- 
ments of  error  not  based  upon  exceptions  du- 
ly taken  and  preserved  by  a  bill  of  excep- 
tions will  not  be  considered  unless  sucb  al- 
leged error  is  apparent  from  tbe  record  prop- 
er, and  not  necessary  to  be  preserved  by  bill. 
As  bearing  upon  tbese  questions,  see  Brown 
Y.  Landon,  11  Colo.  162,  17  Pac.  515;  Ru- 
dolpb  y.  Smitb  (Colo.  App.)  72  Pac.  817,  and 
cases  tbere  cited. 

Error  Is  assigned  upon  the  refusal  of  tbe 
court  to  grant  a  new  trial  upon  motion,  sup- 
ported by  affidavits.  Tbe  motion  for  new 
trial  and  tbe  affidavits  in  support  tbereof  ap- 
pear in  the  abstract  of  tbe  record  proper, 
but  do  not  appear  in  tbe  abstract  of  tbe  bill 
of  exceptions,  wbicb  contains  a  reference  to 
tbe  abstract  of  tbe  record  proper.  No  ex- 
ception to  tbis  ruling  was  preserved  and 
brought  into  tbe  record  by  a  bill  of  excep- 
tions, so  far  as  shown  by  tbe  printed  abstract 
of  tbe  bill  of  exceptions.  In  tbe  record  prop- 
er, immediately  following  tbe  ruling  of  tbe 
court  upon  tbe  motion  for  a  new  trial  is  a 
recital  of  an  exception.  Tbis  metbod  of  sav- 
ing exceptions  is  not  sufficient,  under  our 
practice.  Exceptions  reserved  must  be  pre- 
served by  a  bill  of  exceptions,  or  they  will 
not  be  considered  by  tbe  appellate  courts. 
Alta  inv.  Co.  v.  Worden,  25  Colo.  215,  53  Pac. 
1047;  Rudolph  v.  Smith,  supra.  In  Brennan 
Mercantile  Company  v.  Vickers,  73  Pac.  46, 
our  Supreme  Court  said:  "In  speaking  of  a 
similar  defect,  our  Court  of  Appeals,  in  Den- 
ver Machinery  Company  v.  Publishing  Com- 
pany, 4  Colo.  App.  146,  35  Pac.  192,  said,  in 
substance,  tbat,  where  the  court  is  unable  to 
determine  from  an  inspection  of  the  abstract 
whether  any  error  was  committed  by  tbe 
trial  court,  the  practice  does  not  require  it 
to  look  elsewhere  for  tbe  information.  Tbe 
court,  of  course,  might  do  so,  but  it  is  not 
obliged  to.    We  are  disposed  to  encourage 


conciseness  in  the  preparation  of  abstracts 
and  briefs.  Making  tbe  abstract  merely  a 
printed  literal  record  of  tbe  transcript  is  ob- 
jectionable, and  entails  upon  an  appellate 
court  a  vast  amount  of  unnecessary  work. 
Whenever  such  violation  of  our  rules  Is  prop- 
erly brought  to  our  attention,  we  shall  be 
quick  to  strike  from  the  files  tbe  objection- 
able document,  or  require  tbe  parties  guilty 
of  sucb  infraction  to  conform  to  tbe  appropri- 
ate practice."  See,  also,  Thompson  v.  Dltcb 
Oo.,  25  Colo.  243,  53  Pac.  507;  Otto  v.  Hill, 
11  Colo.  App.  431,  53  Pac.  614.  Tbe  condition 
of  the  docket  of  tbis  court  compels  us  to  in- 
sist upon  compliance  witb  the  rules  of  court 
relating  to  abstracts  of  record,  which  rules 
are  designed  to  facilitate  the  dispatch  of 
business.  If  counsel  ignore  tbese  rules,  they 
must  abide  the  consequences. 

Tbe  ouly  error  assigned,  predicated  upon 
exceptions  preserved  and  brought  into  tbe 
record  by  tbe  bill  of  exceptions,  as  shown  by 
the  abstract  of  record  in  this  case,  is  tbe  one 
challenging  the  admission  of  tbe  location  cer- 
tificate hereinbefore  disposed  of. 

For  the  foregoing  reasons,  tbe  Judgment 
must  be  affirmed.    Affirmed. 


(19  Colo.  App.  864> 
JEWELL  et  al.  t.  SHAW. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

APPKAI^RKVIEW— EXCEPTIONS— BILL  OF 
KXCBPTIONS. 

1.  In  the  absence  of  an  exception  to  the  final 
Judgment,  the  Appellate  Court  will  not  review 
the  judgment  or  decree  upon  the  facts. 

2.  Exceptions  to  tbe  rulings  of  the  conrt  must 
be  brought  into  the  record  by  the  bill  of  excep- 
tions. 

3.  Unless  the  bill  of  exceptions  brings  up  the 
evidence  on  which  tbe  findings  are  baaed,  the 
Appellate  Court  will  assume  tbat  it  was  suffi- 
cient to  justify  the  decree. 

Error  to  District  <3ourt,  Saguache  Coun- 
ty. 

Action  by  Qulncy  A.  Shaw  against  Samuel 
Jewell,  treasurer  of  School  District  No.  29, 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  bring  error.    Affirmed. 

See  60  Pac.  363. 

McGlntie  &  Andrews  and  J.~  W.  Davidson, 
for  plaintiffs  in  error.  Wolcott  &  Valle, 
Charles  A.  Merriman,  and  Wm.  tV.  Field,  for 
defendant  in  error. 

MAXWELL,  J.  It  is  insisted  by  defend- 
ant In  error  that  a  necessary  party  bas  not 
been  made  a  defendant  to  this  writ  of  error, 
and  therefore  this  court  is  without  Jurisdic- 
tion to  review  the  decree  complained  of.  Tbe 
transcript  shows  that  a  third  supplemental 
complaint  was  filed,  in  wbicb  the  San  Luis 
Valley  Land  &  Mining  Company  appears 
as  coplaintiff  with  Shaw,  upon  the  averment 
tbat  Shaw  had  sold  and  conveyed  all  bis 
right,  title,  and  Interest  in  the  property  in 
controversy  to  the  San  Luis  Valley  Land  & 

5  1.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  |  1597. 
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Mining  Company.  A  reply  to  the  answer  to 
this  tbird  supplemental  complaint,  filed  by 
defendant  in  error,  is  in  the  name  of  Shaw 
alone.  The  writ  of  injunction  Issued  pursu- 
ant to  the  mandate  of  the  decree  rendered 
runs  in  the  name  of  Shaw  alone,  notwith- 
standing the  court  uses  the  plural  "plaintiffs" 
in  the  decree.  It  would  seem  from  the  fore- 
going that  the  company  had  abandoned  its 
attempt  to  become  a  party  to  this  litigation. 
The  Civil  Code  (section  17)  provides  the  man- 
ner in  which  a  party  having  an  interest  in 
the  subject-matter  of  the  litigation  may  be 
made  a  party  thereto.  No  ..attempt  was 
made  to  comply  with  this  requirement  of 
the  Code.  A  person  may  not  inject  himself 
into  a  lawsuit  by  inserting,  or  causing  to  be 
inserted,  bis  name  as  a  party,  in  a  supple- 
mental pleading,  without  order  of  the  court 
therefor. 

The  facts  out  of  which  this  litigation  arose 
are  set  forth  in  the  opinion  of  this  court  in 
Shaw  V.  Lockett,  14  Colo.  App.  413,  60  Pac. 
3C3,  Jewell  having  been  substituted  for  Lock- 
ett by  order  of  the  court  below.  The  ab- 
stract of  record  contains  literal  copies  of 
the  original  complaint,  amended  answer  to 
the  original  complaint  decree  from  which 
the  former  appeal  was  taken,  decree  to 
which  this  writ  of  error  Is  sued  out,  assign- 
ment of  errors,  and  the  briefest  possible  men- 
tion of  motions,  orders,  injunctions,  supple- 
mental and  other  pleadings.  There  is  no 
bill  of  exceptions;  no  order  with  reference 
to  the  same.  We  search  in  vain  the  abstract 
of  record  and  the  transcript  for  an  excep- 
tion saved  to  any  ruling  preliminary  to  the 
trial  or  dtaring  the  trial  (which  occupied  two 
days),  and  no  exception  was  taken  to  the 
final  Judgment  or  decree.  The  opening  para- 
graph of  the  decree  is:  "On  consideration 
whereof,  and  forasmuch  as  the  plaintiffs 
hare  sufficiently  established  the  material 
facts  of  their  complaint  and  the  supplemental 
complain  fs  herein,  and  the  defendants  have 
failed  to  establish  facts  sufficient  to  sus- 
tain their  defense,  the  court  doth  order,"  etc. 
Not  a  word  of  testimony  introduced  at  the 
trial  is  preserved  by  the  record  here.  The 
Reports  of  this  state  are  burdened  with  deci- 
sions to  the  effect  that,  in  the  absence  of 
an  exception  to  the  final  Judgment,  the  Ap- 
pellate Court  will  not  review  the  Judgment 
or  decree  upon  the  facts;  that  exceptions  to 
the  rulings  and  decisions  of  the  court  must 
be  brought  into  the  record  by  a  bill  of  ex- 
ceptions; that  assignments  of  error  not  bas- 
ed upon  exceptions  will  not  be  considered; 
and  that,  unless  the  bill  of  exceptions  brings 
op  the  evidence  upon  which  the  findings 
are  based,  tlie  Appellate  Court  will  assume 
that  the  evidence  was  sufficient  to  Justify 
the  decree.  A  few,  only,  of  the  many  cases 
to  be  found  in  the  Reports  of  this  state 
which  announce  the  well-settled  practice  are 
cited.  Rudolph  v.  Smith  (Colo.  App.)  72 
Pac.  S17,  arid  cases  cited:  Brown  v.  Landon, 
11  Colo.  162,  17  Pac.  51D;    Nevln  v.  Lulu, 


etc..   Co.,   10  Colo.  357,   15  Pac.   611.    The 
'  condition  of  this  record  compels  an  affirm- 
ance of  the  decree. 
Affirmed. 

GUNTER,  J.,  not  participating. 


(i»  Colo.  App.  my 
ANKELB,  Sheriff,  v.  ELDER. 
(Court  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

CHATTEL  MORTGAGES— DEFAULT— CHANGE  OF 
POSSESSION  —  STATUTE  OF  FRAUDS  —  JUDG- 
ME.NT  CREDITORS— LIEN— POSTPONEMENT  BY 
ACT  OF  COUNSEL— EXECUTION— SHERIFFS. 

1.  A  chattel  mortgagee,  on  default  of  the- 
mortgagors,  went  to  the  place  where  the  prop- 
erty was,  taking  with  him  a  witness,  aud  there 
proclaimed  that  he  took  possession,  and  directed 
a  hostler  employed  by  the  moi-tgngors  to  remain 
in  possession  for  him.  There  was  no  removal  or 
diBturbance  of  the  property.  Held  insufficient 
as  a  change  of  possession,  within  the  require- 
ments of  the  statute  of  frauds,  though  the  mort- 
gagee was  ezecotor,  and  acting  as  such,  of  the 
estate  owning  the  building  in  which  the  prop- 
erty was  located,  the  mortgagors  being  in  pos- 
session thereof  as  tenants. 

2.  A  chattel  mortgage  was  recorded  December 
27th,  the  day  after  its  execution.  On  November 
20tb  previous  a  writ  of  execution  was  delivered 
to  the  sheriff  bv  judgment  creditors  of  the 
mortgagors,  but  the  levy  was  not  made  till  Feb- 
ruary 2d  following.  There  was  evidence  war- 
ranting a  finding  that  by  reason  of  directions 
to  the  sheriff  by  counsel  for  the  owners  of  the 
Judgment  the  latter  were  responsible  for  the 
delay.  Held,  that  the  lien  of  the  judgment  cred- 
itors was  postponed  to  the  lien  of  the  mortgage. 

Appeal  from  District  Court,  Chaffee  Coun- 
ty. 

Action  by  Qeorge  R.  Elder,  executor  of  the 
will  of  Perley  Dodge,  deceased,  against 
Charles  Ankele,  sheriff  of  Chaffee  county, 
Colo.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afflfmed.' 

L.  A.  Hollenbeck,  for  appellant  George  R. 
Elder,  in  pro.  per. 

THOMSON,  P.  J.  Replevin  by  appellee, 
as  executor  of  the  will  of  Perley  Dodge,  de- 
ceased, for  certain  chattels  which  he  alleged 
were  wrongfully  taken  from  bis  possession 
by  the  appellant.  Judgment  for  the  plaintiff, 
and  appeal  by  the  defendant. 

The  following  facts  are  not  In  dispute: 
On  December  29,  1897,  W.  F.  Asher  and  Ar- 
thur Cummlngs,  constituting  a  copartnership 
as  Asher  &  Cummings,  the  proprietors  of  a 
livery  stable  at  Salida,  in  Chaffee  county, 
executed  and  delivered  to  the  plaintiff,  as 
executor,  a  chattel  mortgage  on  certain 
horses,  harness,  and  vehicles  belonging  to 
the  stable,  to  secure  the  payment  of  four 
notes,  the  last  maturing  on  the  29th  day  of 
December,  1899.  A  considerable  portion  of 
the  money  remaining  unpaid,-  on  the  26th 
day  of  December,  1899,  the  plaintiff  proceed- 
ed to  Salida,  and,  according  to  his  state- 
ment as  a  witness,  took  "physical  possession 
of  the  property  for  a  forfeiture  of  the  condi- 
tions of  the  mortgage."  The  manner  of  his 
taking  possession  was  by  going  to  the  livery 
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stable,  taking  with  him  a  Mr.  De  Wcese  as 
a  witness,  and  proclaiming  that  he  took  pos- 
session. He  then  told  a  hostler  employed 
about  the  stable  that  he  had  possession,  and 
directed  the  hostler  to  remain  In  possession 
for  him.  There  was  no  removal  or  disturb- 
ance of  the  property.  Immediately  upon  as- 
suming possession  in  the  manner  descril)ed 
the  plaintiff  took  from  Asber  &  Cqmmings  a 
bill  of  sale  of  the  property,  Asher  signing 
the  firm  name  to  the  bill.  The  plaintiff  then 
made  a  bill  of  sale  of  the  property  to  Asher 
for  $1,300,  taking  from  him  his  note  for  that 
amount,  due  December  27,  1900,  and  a  chat- 
tel mortgage  of  the  same  property  securing 
Its  payment,  and  leaving  the  property  with 
him.  The  entire  transaction  did  not  con- 
sume over  an  hour.  The  stable  in.  which  the 
property  was  kept  belonged  to  the  estate  of 
Dodge,  and  was  occupied  by  Asber  &  Cum- 
mings  as  tenants  of  the  estate.  On  the  9th 
day  of  August,  1899,  Seldomridge  Bros.,  a 
partnership,  recovered  a  judgment  against 
Asher  &  Cummings  before  a  justice  of  the 
peace,  and  on  the  9th  day  of  November,  1899, 
filed  a  transcript  of  the  judgment  in  the  dis- 
trict court  of  Chaffee  county.  On  the  same 
day  a  writ  of  execution  upon  the  judgment 
Issued  out  of  that  court,  directed  to  the  de- 
fendant, as  sheriff  of  Chaffee  county,  com- 
manding him  out  of  the  property  of  Asher  to 
make  the  judgment  and  costs.  On  the  2d 
day.  of  February,  1900,  the  defendant,  as 
sheriff,  levied  the  writ  upon  the  property  In 
controversy,  being  a  portion  of  that  em- 
braced In  the  chattel  mortgage  last  given, 
and  took  it  into  bis  custody.  This  action  of 
the  sheriff  constitutes  the  wrongful  taking 
mentioned  In  the  complaint.  The  defendant, 
In  his  answer,  denied-  that  the  taking  was 
unlawful,  and  justified  under  the  judgment 
and  execution.  The  plalntifC  asserts  title  by 
virtue  of  the  mortgage  from  Asher  of  De- 
cember 26,  1899. 

For  the  defendant  it  Is  contended  that 
when  the  plaintiff  undertook  to  foreclose  the 
first  mortgage  by  taking  the  property  there 
was  no  such  change  of  possession  as  to  sat- 
isfy the  requbrements  of  the  statute  of  frauds; 
that  all  subsequent  proceedings  were  equally 
vicious;  and  that,  therefore,  as  against  cred- 
itors, the  mortgage  under  which  the  plain- 
tiff claims  title  Is  void.  This  proposition  Is 
controverted  by  the  plaintiff,  who  maintains 
that  he  took  legal  possession,  and  that  an 
actual  removal  of  the  chattels  was  unneces- 
sary, because  the  estate  which  he  represent- 
ed was  the  owner  of  the  building  in  which 
the  property  was  kept.  It  is  clear  that  there 
was  no  change  of  possession  within  the 
meaning  of  the  statute  of  frauds.  Our  Re- 
ports are  full  of  decisions  that  the  change 
must  be  open  and  notorious;  that  the  pos- 
session taken  by  the  vendee  must  be  actual, 
and  of  such  a  character  as  to  give  notice  to 
the  public  that  he  has  become  the  owner. 
The  possession  taken  by  a  mortgagee  for  a 
default  must  be  of  the  same  character  with 


that  taken  by  a  purchaser.  Atchison  v.  Gra- 
ham, 14  Colo.  217,  23  Pac.  876.  Simply  tell- 
ing an  employs  of  the  stable  to  take  charge 
of  the  property  for  the  estate  left  the  pos- 
session precisely  where  it  had  been.  The 
fact  that  the  estate  owned  the  building  is  of 
no  consequence.  The  building  was  in  the 
possession  of  the  tenants,  and  not  of  the 
landlord.  Merely  holding  the  title  gave  the 
estate  no  possession  or  right  of  possession 
either  of  the  building  or  its  contents.  Edin- 
ger  V.  Grace,  8  Colo.  App.  21,  44  Pac.  855. 

But  a  point  Is  made  by  the  plaintiff  which 
Is  entitled  to  more  consideration.  It  is  that, 
after  the  writ  of  execution  was  delivered  to 
the  sheriff.  It  was  held  by  him  pursuant  to 
direction  from  the  attorney  of  the  owners  of 
the  judgment,  without  attempt  to  enforce  It 
until  after  the  mortgage  from  Asher  to  the 
plaintiff  bad  been  executed  and  recorded. 
This  mortgage  was  recorded  on  the  27tb 
day  of  December,  the  day  after  Its  execution. 
The  writ  was  delivered  to  the  sheriff  on  the 
20th  day  of  November,  1899,  and  the  levy 
was  made  on  the  2d  day  of  February,  1900. 
Thus  74  days  elapsed  after  the  sheriff  re- 
ceived the  writ  before  he  attempted  to  exe- 
cute it.  There  was  evidence  to  warrant  a 
finding  that  by  reason  of  directions  to  the 
sheriff  by  counsel  for  the  owners  of  the  judg- 
ment the  latter  were  responsible  for  this 
long  delay,  and  from  Its  judgment  we  must 
assume  that  the  court  so  found.  While,  as 
against  creditors  asserting  their  rights  with 
diligence,  the  attempted  foreclosure  of  the 
mortgage,  the  bill  of  sale  from  Asher  &  Cum- 
mings to  the  plaintiff,  and  the  bill  of  sale 
from  the  plaintiff  to  Asber  were  void,  yet  as 
between  the  Immediate  parties  those  acts 
were  legal  and  regular,  and  the  mortgage 
from  Asher  to  the  plaintiff  was  a  valid  se- 
curity. Ordinarily,  a  writ  of  execution  is  a 
lien  upon  the  personal  property  of  the  judg- 
ment debtor  from  the  time  of  Its  delivery  to 
the  officer;  but  where,  at  the  Instance  of  the 
creditor  or  his  attorney,  it  lies  Inactive  In 
the  officer's  -hands,  its  lien  is  subordinated 
to  that  of  another  creditor  subsequently, 
and  before  its  levy,  securing  lilmself  upon 
the  property.  "Williams  v.  Mellor,  12  Colo. 
1,  19  Pac.  839;  Doyle  v.  Herod,  9  Colo.  App. 
257,  47  Pac.  846.  By  reason  of  the  want  of 
effort,  for"  which  the  judgment  creditors 
were  responsible,  to  enforce  this  writ,  its 
lien  was  postponed  to  the  lien  of  the  mort- 
gage. 

The  judgment  Is  affirmed.    Affirmed. 

GUNTER,  J.,  not  participating. 

(12  N.  M.  84) 

UNITED  STATES  v.  GRIEGO. 

(Supreme  Court  of  New  Mexico.    Jan.  6,  1904.) 

ADULTERY— INSTRUCTIONS— PRESUMPTION  OP 
GUILT. 

1.  The  words,  "that  circumstance  alone  raises 
a  presumption  of  guilt,"  in  an  instructiou  in  a 
criminal  case  which  reads,   "If,  on  the  other 
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band,  yoD  find  from  the  evidence,  beyond  a  rea- 
snnable  doubt,  that  the  defendants  within  three 
years  previous  to  •  •  •  occupied  the  sleep- 
ing apartment  alone,  as  a  sleepiu);  room,  that 
circumstance  alone  raises  a  presumption  of 
gailt,"  is  error,  as  tending  to  strip  from  the  de- 
fendant the  presumption  of  innocence,  with 
which  he  is  clothed  until  found  guilty  by  a  jury. 

McFie,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

On  rehearing.    Reversed. 

A.  B.  Renehan,  for  appellant.  William  B. 
CbUders,  C.  S.  Dist  Atty.,  and  William  C. 
Reld,  Aast  U.  S.  DIst.  Atty. 

MILLS,  C.  J.  This  case  is  before  us  for 
rehearing,  the  judgment  and  sentence  of  the 
court  below  having  been  sustained  by  a 
divided  court,  as  will  appear  from  an  inspec- 
tion of  the  case,  wMcb  is  reported  in  72  Pac. 
20. 

It  Is  but  proper  to  say  that  the  >  learned 
judge  who  presides  regularly  over  the  district 
court  for  the  First  Judicial  District  did  not 
try  this  case. 

The  opinion  heretofore  handed  down  by  as 
In  this  case  is  reatUrmed,  except  that  part 
of  It  which  relates  to  the  assignment  of  er- 
ror which  calls  in  question  one  of  the  in- 
structions given  by  the  trial  court,  which  In- 
struction reads  as  follows:  "If,  on  the  other 
hand,  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendants  within 
three  years  previous  to  March  1,  1901,  oc- 
cupied the  sleeping  apartment  alone,  as  a 
sleeping  room,  that  circumstance  alone  raises 
a  presumption  of  guilt."  It  Is  an  elementary 
principle  of  criminal  law  that  an  accused  is 
presumed  to  be  Innocent  until  bis  guilt  has 
been  proven  beyond  a  reasonable  doubt. 
It  needs  no  citation  of  authority  fb  sustain 
this  proposition.  Such  has  been  the  uniform 
holding  of  the  courts  of  this  country,  both 
federal  and  state.  "The  principle  that  there 
is  a  presumption  of  innocence  in  favor  of 
the  accused  is  the  undoubted  law,  axiomatic 
and  elementary,  and  its  enforcement  lies 
at  the  foundation  of  tbe  administration  of 
OUT  criminal  law."  Coffin  v.  United  States, 
156  U.  S.  453,  15  Sup.  Ct.  394,  39  L.  Ed.  481. 
If  the  conrt  charged  the  jury  that  if  they 
believed  from  tbe  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendants,  within 
tliree  years  next  previous  to  the  date  of  the 
returning  of  tbe  indictment  into  court  (giv- 
ing the  proper  date  of  such  return),  occu- 
'  pied  the  sleeping  apartment  alone  as  a  sleep- 
ing room,  "that  circumstance  may  be  consid- 
ered by  you  in  arriving  at  your  verdict," 
such  Instruction  would  have  been  proper; 
but  charging,  in  a  separate  and  special  In- 
struction, "that  circumstance  alone  raises  a 
presumption  of  guilt,"  is,  we  believe,  Im- 
proper, as  It  tends  to  take  away  the  presump- 
tion of  Innocence  with  which  tbe  defendant 
in  a  criminal  case  is  clothed  until  a  jury 
finds  him  guilty. 

We  will  not  seek  to  try  to  explain  how  tbe 
majority  of  us  came  to  sign  the  opinion  in 


Griego  V.  United  States,  72  Pac.  20;  but. 
as  it  is  manifest  to  us  that  in  so  doing  we 
committed  error,  we  will  content  ourselves 
with  reversing  the  case,  and  will  remand  it 
to  the  United  States  District  Court  for  the 
First  Judicial  District,  territory  of  New 
Mexico,  for  further  proceedings;  and  it  is  so 
ordered. 

BAKBR  and  PARKER,  JJ.,  concur.  POPE, 
J.,  not  having  heard  tbe  argument  took  no 
part  in  this  decision. 

McFIE,  J.  I  dissent,  adhering  to  ttte  for- 
mer opinion  In  this  case. 


(12  N.  M.  99) 
UNITED  STATES  v.  DEXSMORE. 
(Supreme  Court  of  New  Mexico.    Jan.  6,  1904.) 

HOMICIDE— INDICTMENT— UANSLAUOHTBR— IN- 
STRUCTIONS—PRINCIPAI.— EVIDENCE. 

!  1.  Under  section  1035,  Rev.  St.  U.  S.  1878 
[U.  S.  Comp.  St.  1901,  p.  723],  a  defendant 
<^arged  with  murder  in  the  first  degree  may  be 
found  guilty  of  mauslaugtiter,  provided  there  is 
evidence  in  the  case  to  sustain  such  a  verdict. 

2.  It  is  not  reversible  error  for  the  court  to 
give  an  instruction  containing  the  common-law 
definition  of  manslaughter  when  all  the  evidence 
shows  that  the  killing  was  done  by  one  of  the 
forms  set  out  in  the  act  of  Congress  defining 
manslaughter;  more  especially  as  the  court 
gave  an  instruction  at  the  request  of  the  de- 
fendant limiting  manslaughter  to  the  definition 
contained  in  tbe  United  States  statute. 

3.  A  defendant  may  be  convicted  as  a  principal 
when  he  talies  part  in  a  fracas  preceding  the 
homicide  and  calls  on  others  to  kill  the  deceased. 

4.  The  instructious  must  be  considered  as  a 
whole,  and  their  bearing  upon  all  of  the  evidence 
Introduced  in  the  case  must  be  considered. 

B.  Evidence  of  specific  acts  of  lawlessness  by 
the  deceased  when  under  tbe  influence  of  liquor 
were  properly  excluded  by  the  court. 

G.  Tbe  calling  in  of  the  jury  after  they  have 
retired  and  deliberated  on  their  verdict,  and  ask- 
ing tlieni  as  to  the  possibility  of  their  arriving 
at  a  verdict,  and  sending  them  to  their  jury 
room  for  further  delilieration,  are  not  such  in- 
structions as  are  required  to  be  in  writing. 

(Syllabus  by  the  Court.) 

Appeal  from  District  0>urt,  before  Justice 
Crumpacker. 

Lewis  E.  Densmore  was  Indicted  in  tbe 
United  States  court.  Second  Judicial  District, 
territory  of  New  Mexico,  for  the  murder 
of  John  Maxwell,  on  the  Navajo  Indian  res- 
ervation, in  said  district,  by  shooting  him 
with  a  rifle.  The  indictment  is  In  the  ordi- 
nary form,  and  charges  murder  In  the  first 
degree.  To  tbe  Indictment  tbe  defendant  en- 
tered a  plea  of  not  guilty,  and  was  after- 
wards tried  by  a  jury,  which  beard  tbe  case, 
and,  after  having  deliberated  for  a  very  con- 
siderable length  of  time,  returned  a  verdict 
of  guilty  of  manslaughter,  and  recommend- 
ed tbe  defendant  to  "the  consideration  of 
tbe  court."  Motions  for  a  new  trial  and  In 
arrest  of  judgment  were  duly  filed,  consid- 
ered, and  overruled  by  the  court,  and  the 
defend.nnt  was  sentenced  to  serve  a  term  of 

<I  1.  See  Indictment  and  Information,  vol.  27,  Cent 
Dig.  i  693. 
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imprisonment  in  tbe  Territorial  Penitentiary 
at  Santa  F^,  and  to  pay  a  smali  fine  and 
tiie  costs,  from  which  judgment  tbe  defend- 
ant appealed.    Affirmed. 

F.  W.  Clancy,  for  appellant  William  B. 
Cbilders,  for  appellee. 

MILLS,  C.  J.  In  his  able  brief  counsel 
for  appellant  has  argued  1^  errors  which 
he  alleges  were  committed  by  the  court  on 
tbe  trial  of  this  case.  As  is  usual  on  appeals 
of  this  nature,  where  so  many  exceptions 
are  relied  on,  several  go  to  the  same  point, 
and  therefore  it  will  not  be  necessary  for 
us  to  consider  in  detail  each  of  the  alleged 
15  errors,  as  several  of  them  may  properly 
be  classed  together,  and  so  considered  by 
us.  We  will,  however,  say  that  we  have 
gone  over  the  entire  record  with  great  care, 
and  that  we  have  carefully  considered  the 
briefs  which  have  been  filed  by  counsel  for 
the  respective  parties. 

The  indictment  in  this  case  charges  mar- 
der  in  the  first  degree,  and  the  Jury  returned 
a  verdict  of  guilty  of  manslaughter.  Under 
the  laws  of  tbe  United  States  and  a  deci- 
sion of  the  Supreme  Court  of  the  United 
States,  a  defendant  charged  in  an  indict- 
ment with  the  crime  of  murder  may  be  found 
guilty  of  the  lower  grade  of  crime,  viz., 
manslaughter,  provided,  of  course,  that  there 
is  some  evidence  which  tends  to  bear  upon 
that  issue.  By  section  1035  of  the  Revised 
Statutes  of  the  United  States,  revision  of 
1878  [U.  S.  Comp.  St  1901,  p.  723],  It  is 
enacted  that  "in  all  criminal  causes  the  de- 
fendant may  be  found  guilty  of  any  offence 
the  commission  of  which  is  necessarily  in- 
cluded in  that  with  which  he  is  charged  in 
the  indictment,  or  may  be  found  guilty  of  an 
attempt  to  commit  the  offence  charged;  pro- 
vided, that  each  attempt  be  itself  a  separate 
offence."  This  statute  has  been  considered 
in  Stevenson  v.  United  States,  162  U.  S. 
313,  16  Sup.  Ct  839,  40  L.  Ed.  980,  and  in 
U.  S.  V.  Meagher  (0.  C.)  37  Fed.  875.  Un- 
der the  laws  of  the  United  States  the  crime 
of  manslaughter  is  Cefined  in  section  5341 
of  the  Revised  Statutes  of  1878  [U.  S.  Comp. 
St  1001,  p.  3C28].  That  section  reads:  "Ev- 
ery person  who,  within  any  of  the  places 
or  upon  any  of  the  waters  described  in  sec- 
tion 5339,  unlawfully  and  willfully,  but  with- 
out malice,  strikes,  stabs,  wounds,  or  shoots 
at,  or  otherwise  Injures  another,  of  which 
striking,  stabbing,  wounding,  shooting,  or 
other  injury  such  person  dies,  either  on  land 
or  sea,  within  or  without  the  United  States, 
is  guilty  of  the  crlnfe  of  manslaughter." 

Counsel  for  defendant  makes  the  point 
that  the  court  committed  error  in  giving  the 
'  Jury  Instruction  No.  15,  which  is  the  com- 
mon-law definition  of  manslaughter.  We  do 
not  think  that  tLls  Is  reversible  error,  as 
the  alleged  killing,  as  shown  by  the  evidence 
in  the  case,  was  done  by  one  of  the  forms 
expressly  set  out  in  the  act  of  Congress  de- 


fining manslaughter,  to  wit,  by  shooting. 
There  is  no  evidence  that  Maxwell's  death 
was  occasioned  by  any  other  cause,  and  con- 
sequently the  claim  of  defendant's  counsel 
that  this  Instruction  la  much  broader  than 
the  statutes  has  no  weight,  because  the  evi- 
dence shows  that  deceased  was  killed  by  one 
of  the  ways  mentioned  in  the  statute.  In 
addition  to  this,  the  learned  cotirt  gave  in- 
struction No.  2  asked  by  defendant,  which  is 
a  Correct  definition  of  manslaughter  under 
the  United  States  statute,  applicable  in  this 
case. 

Counsel  for  appellant  contends  that  Dens- 
more  could  not  be  convicted  as  an  accessory 
to  the  killing,  as  there  is  no  United  States 
law  which  provides  for  the  conviction  of  any 
one  as  an  accessory  to  manslaughter.  We 
do  not  understand  that  appellant  was  con- 
victed as  an  accessory,  but  as  a  principal. 
But  two  witnesses  testified  who  were  pres- 
ent at  the  shooting,  to  wit  Esqnibel  and 
appellant  and  their  testimony  varies  in  very 
important  particulars.  Esqnibel  testifies 
that  after  several  shots  had  been  fired,  and 
when  both  appellant  and  deceased  had  fall- 
en to  the  ground,  appellant  called  out  "Boys, 
kill  him!"  and  that  deceased  was  then  shot 
by  one  Baca,  he  (deceased)  then  lying  on 
the  ground.  The  testimony  of  the  witness 
Esqnibel  evidently  was  believed  by  the  Jury, 
and  that  of  appellant  was  not  There  can 
be  no  doubt  but  that  appellant  was  present 
at  the  time  deceased  was  shot,  and  that  he 
took  part  in  the  fracas  which  immediately 
preceded  the  killing,  and.  If  the  Jury  believed 
from  the  evidence  that  he  called  out  to  his 
associates  to  kill  the  deceased,  they  were 
Justified  in  returning  a  verdict  against  ap- 
pellant, 'even  if  Baca  fired  the  fatal  shot 
on  the  ground  that  Baca's  act  was  the  act  of 
the  appellant. 

Several  errors  assigned  by  the  appellant 
go  to  the  instructions  given  by  the  court 
to  the  Jury.  Possibly,  if  these  Instructions 
singled  out  stood  alone,  some  of  them  might 
have  boon  erroneous;  but  this  is  not  the  way 
in  which  the  instructions  given  by  the  trial 
court' should  be  looked  at.  The  instructions 
must  be  looked  at  as  a  whole,  and  their 
bearing  upon  all  of  the  evidence  introduced 
In  the  case  must  be  considered.  "The  Judge 
should  instruct  the  Jury  as  to  the  law  appli- 
cable to  all  tbe  reasonable  hyi>otheses  fur- 
nished by  the  evidence,  leaving  the  Jury  to 
find  the  facts  and  apply  the  law  to  the  facts* 
as  found."  2  Thompson  on  Trials,  $  2324; 
King  V.  King,  37  Ga.  205.  The  greatest  oI>- 
Jection  which  can  be  found  to  the  instruc-' 
tions  given  In  this  case  is  their  extreme 
length,  and  to  the  fact  that  the  cotirt  several 
times  charged  in  varying  language  that  no 
appreciable  space  of  time  need  necessarily 
Intervene  l)etween  the  formation  of  the  in- 
tention to  kill  and  the  act  itself  as  an  in- 
gredient of  the  crime  of  murder.  We  can- 
not see.  however,  that  this  repetition  work- 
ed any  harm  to  appellant  for  the  Jury  did 
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not  find  him  guilty  of  murder,  but  of  tbe 
lesser  crime  of  manslaughter.  Takiug  the 
Instructions  as  a  whole,  we  think  tliat  they 
fairly  state  the  case,  and  that  they  were 
not  prejudicial  to  tbe  defendant. 

There  Is  nothing  in  the  eleventh  error  as- 
signed by  the  appellant,  that  "tbe  court 
erred  in  excluding  evidence  offered  as  to 
Maxwell's  character  and  acts  of  lawless- 
ness." The  evidence  sought  to  be  introduced 
was  as  to  specific  acts  of  lawlessness  upon 
the  part  of  tbe  deceased  when  under  the 
Influence  of  liquor.  Tbe  court  did  allow  the 
appellant  to  show  the  general  reputation  of 
the  deceased  in  this  respect,  but,  we  think, 
properly  refused  to  admit  evidence  of  specific 
acts  of  lawlessness.  To  have  admitted  such 
evidence  would  have  brought  in  matters 
tending  in  no  way  to  prove  the  issues  in- 
volved in  the  trial  of  tbe  case.  The  evi- 
dence as  to  the  general  character  of  the  de- 
ceased for  lawlessness  when  under  the  in- 
fluence of  liquor  was  admitted  in  evidence, 
wbicb  is,  in  our  opinion,  gohig  quite  as  far 
as  is  allowed  by  law.  The  rule  of  proving 
similar  offenses  is  only  admissible  for  the 
purpose  of  proving  knowledge  or  intent,  or 
where  the  crime  charged  in  tbe  indictment 
is  so  linked  with  some  other  crime  that,  in 
proving  one  tbe  same  evidence  would  prove 
the  other.  1  Greenleaf  on  Bv.  {  452.  The 
same  rale  prevails  in  many  of  the  states  of 
tbe  ITnion.  "Particular  acts  of  miscotaduct 
on  tbe  part  of  the  deceased  and  offenses 
against  tbe  law  committed  by  him,  and  not 
connected  with  the  case,  are  inadmissible." 
Dupree  v.  State,  73  Am.  Dec.  425;  Pritchett 
V.  State,  58  Am.  Dec.  250;  Franklin  v.  State, 
29  Ala.  14;  State  v.  Field,  14  Me.  244,  31  Am. 
Dec.  52;  State  v.  Chandler,  52  Am.  Dec. '599. 
Other  courts  have  also  held  that  on  trial  on 
an  indictment  for  murder  evidence  offered 
on  behalf  of  defendant  of  particular  instan- 
ces of  exhibitions  of  violent  and  ungovern- 
able temper  upon  the  part  of  the  person 
killed  was  properly  excluded  as  not  being 
competent.  Eggler  v.  People,  66  N.  Y.  642; 
Tbomas  v.  People,  67  N.  Y.  218;  McKenna 
v.  People,  18  Hun,  580;  Alexander  v.  Gom- 
moDwealtta,  105  Pa.  1.  We  are  aware  that 
some  courts  hold  to  the  contrary,  but  we 
think  that  tbe  weight  of  authority  largely 
preponderates  in  favor  of  tbe  view  we  take. 

Another  point  relied  on  by  appellant  is 
that  the  court  committed  error  In  giving  an 
oral  Instruction  to  the  Jury  on  April  11,  1901. 
It  l8  true  that  tbe  Compiled  Laws  ef  tbe 
territory  provide  that  Instructions  to  the 
Jury  shall  be  In  writing,  and  in  tbe  case  at 
bar  we  tbink  that  all  of  tbe  instructions  were 
jflven  In  writing.  The  record  discloses  that 
the  Jury  were  Instructed  and  retired  to  delib- 
erate on  April  9,  1901;  that  at  about  noon 
•on  .iprll  11,  1901,  they  came  into  court,  "and 
through  one  of  their  members  stated.  In  sub- 
stance, that  the  Jurors  could  never  agree,  no 
matter  bow  long  they  might  be  kept  togeth- 
er; that  they  stood  nine  to  three,  and  had 
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taken  about  one  hundred  votes;  that  they 
had  tried  to  convince  the  three  without  suc- 
cess; that  the  three  were  not  willing  to  be 
guided  by  a  consideration  of  the  evidence  or 
the  opinion  of  the  majority,  and  displayed 
irritation  and  anger  at  the  course  of  the  ma- 
jority ;  and  thereupon  the  court  sent  tbe  said 
Jurors  out  for  a  further  consideration  of  tbe 
case,  and  said,  in  effect,  that  tbe  expense  of 
tbe  trial  had  been  great,  and  that  another 
trial  would  be  an  additional  expense  much 
greater  than  would  be  incurred  by  keeping 
the  jury  together  for  a  further  time;  to 
which  action  of  the  court,  and  to  his  said  oral 
statement  to  tbe  Jurors,  defendant,  by  bis 
counsel,  then  and  there  duly  excepted."  We 
do  not  think  that  these  remarks  by  tbe  court 
were  instructions  to  the  Jury  such  as  the 
statute  contemplates  should  be  given  in  writ- 
ing. The  duty  of  the  court,  as  defined  by 
our  statute  (section  2994,  Comp.  Iaws  1897), 
is  to  Instruct  tbe  Jury  in  writing  "as  to  the' 
law  of  tbe  case."  This  is  tbe  charge  to  the 
jury  in  which  the  law  of  tbe  case  Is  stated. 
We  cannot  believe  that  counsel  seriously 
contends  that  the  remarks  Just  above  quoted 
are  any  part  of  the  instructions.  They  do 
not  pui-port  to  nor  do  they  Instruct  tbe  Jury 
as  to  either  the  law  or  the  facts  in  the  case, 
and  certainly  nothing  that  tbe  court  said 
can  be  construed  as  harmful  to  the  appel- 
lant. Indeed,  tbe  learned  counsel  for  appel- 
lant does  not  take  exceptions  to  what  tbe 
court  said,  but  only  to  the  fact  that  he  did 
not  first  write  it  out,  or  liave  it  written  out, 
and  then  read  it  to  the  Jury.  This  assign- 
ment of  error  is  not  well  taken. 

Tbe  assignment  that  the  court  erred  in  de- 
nying the  motion  for  a  new  trial  is  not  well 
taken.  In  bis  brief  filed  in  this  cause  tbe 
learned  counsel  for  tbe  appellant  says  that 
be  does  "not  Ignore  tbe  well-established  rule 
that  tbe  action  of  a  court  on  a  motion  for  a 
new  trial  Is  a  matter  of  discretion,  and,  as 
a  general  rule,  not  reviewable  on  appeal." 
We  think  that  this  statement  of  counsel  fair- 
ly states  tbe  rule  of  law.  In  the  federal 
courts  the  granting  or  refusing  of  a  motloiv 
for  a  new  trial  is  universally  held  to  be  ad- 
dressed to  the  sound  discretion  of  the  court, 
and  not  to  be  reviewable.  See  long  list  of 
cases  cited  in  14  Am.  &  Eng.  Ency.  P.  &  P. 
p.  955,  note  4. 

Defendant  was  Indicted  on  September  28, 
1900.  and  was  tried  the  following  April. 
He  bad  notice  that  Esqulbel  was  a  witness 
for  the  government,  and  would  testify  on 
the  trial.  The  affidavit  of  the  appellant  flle^ 
in  support  of  bis  motion  for  a  new  trial  If 
that  he  was  taken  by  surprise  by  the  evi- 
dence of  the  witness  Esqulbel,  as  he  had 
been  told  by  at  least  two  persons  that  Es- 
qulbel had  told  them  that  appellant  bad 
nothing  to  do  with  tbe  shooting.  There  are 
also  the  affidavits  of  three  persons  that  Es- 
qulbel had  told  different  stories  about  tbe 
shooting,  all  inconsistent  with  his  evidence 
in  court    It  nowhere  appears  that  any  effort 
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was  made  to  ha  to  any  of  these  several  par- 
ties present  In  conrt  during  the  trial.  'Ap- 
pellant knew  that  Esquibel  was  to  testify, 
and  should  have  been  prepared  to  meet  his 
testimony.  If  he  could  have  done  so.  If  new 
trials  yfete  granted  on  such  affidavits  as 
those  above  referred  to,  trials  would  never 
be  ended  in  this  territory.  We  will  not  in- 
terfere with  the  discretion  of  the  conrt  in 
refusing  to  grant  the  motion  for  the  new 
trIaL 

The  last  alleged  error  of  the  appellant  la 
that  he  was  either  guilty  of  murder  or  that 
he  was  innocent  We  have  heretofore  in 
this  opinion  gone  into  the  matter  of  the  In* 
structlon  for  homicide.  The  jury  were  in- 
structed both  as  to  murder  and  homicide. 
They  heard  all  of  the  evidence  in  the  case, 
and  doubtless  concluded  that  malice,  either 
express  or  implied,  was  not  proved;  hence 
their  verdict  of  manslaughter,  and  not  mur- 
der. We  consider  this  point  as  not  well 
taken. 

There  is  no  reversible  error  apparent  to 
us  In  the  record,  and  the  Judgment  entered 
below  is  therefore  affirmed,  and  it  Is  so  or^ 
dered. 

PARKER,  McFIE,  and  BAKER,  JX,  con- 
cur. POPB,  J.,  not  having  heard  the  argu- 
ment In  this  case,  took  no  part  in  this  de- 
cision. 


(12  N.  H.  87) 

TERRITORY  v.  GARCIA. 
(Supreme  Court  of  New  Mexico.    Jan.  8,  1904.) 

LARCENY— INDICTMENT— INSTRUCTIONS. 

1.  It  is  not  necessary  to  allege  in  an  indict- 
ment the  corporate  capacity  of  a  corporation  al- 
leged to  be  the  owner  of  property  stolen. 

2.  It  is  not  necessary  in  an  indictment  to  use 
the  words  "felonious  intent,"  where  there  are 
other  words  in  the  indictment  that  convey  the 
same  meaning. 

3.  Where  the  instructions  by  the  conrt  taken 
as  a  whole  fairly  present  the  law  of  the  case  to 
the  jury,  the  appellate  court  will  not  base  an 
error  upon  a  single  instruction. 

Parker,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Snn  Miguel 
County;  before  Chief  Justice  Milla 

Simon  Garcia  was  convicted  of  stealing 
cattle,  and  appeals.    Affirmed. 

George  P.  Money,  for  appellant.'  Edward 
L.  Bartlett,  Sol.  Gen.,  and  0.  A.  Spiess,  Dist 
Atty.,  for  the  Territory 

BAKER,  J.  The  defendant  in  this  case 
was  Indicted  in  the  district  court,  San  Miguel 
county,  May  27,  1901,  for  stealing  and  kill- 
ing three  head  of  neat  cattle,  the  property 
of  the  Red  River  Valley  Company,  of  the 
value  of  $25  each.  Demurrer  to  indictment 
was  filed  and  overruled.  Trial  by  jury  was 
had,  which  resulted  In  a  verdict  of  guilty. 

^  1.  8e«  Indictment  and  Information,  vol.  27,  Cent. 
Dig.  H  277,  282:    Larceny,  vol.  22,  Cent.  Dig.  i  tS. 


Motions  for  a  new  trial  and  in  arrest  of 
judgment  were  overruled,  and  an  appeal  was 
prayed  for  and  allowed  to  this  court. 

A  complete  answer  to  the  contention  of  the 
appellant  that  the  Indictment  does  not  state 
that  on  the  10th  day  of  December,  1900,  the 
property  claimed  to  have  been  stolen  was  the 
property  of  the  Red  River  Valley  Company, 
Is  to  quote  the  language  of  the  indictment 
(omitting  the  formal  parts)  "•  •  •  Do  pre- 
sent that  Simon  Garcia,  late  of  the  county 
of  San  Miguel,  territtHy  of  New  Mexico,  on 
the  tenth  day  of  December,  In  the  year  of 
our  Lord  one  thousand  nine  hundred,  at 
the  county  of  San  Miguel  aforesaid,  three 
head  of  neat  cattle,  of  the  value  of  twenty- 
five  dollars  each,  of  the  property  of  the  Red 
River  Valley  Company,  unlawfully  and  fe- 
loniously did  take,  steal,  and  knowingly  kill, 
contrary  to  the  form  of  the  statate,"  etc. 

Appellant  complains  that  the  indictment 
does  not  say  that  the  Red  River  Valley  Com- 
pany was  a  corporation.  It  is  not  necessary 
in  an  indictment  to  allege  the  corporate  ca- 
pacity of  the  owner  of  stolen  property.  State 
T.  Shields,  89  Mo.  259,  1  S.  W.  836;  Fisher 
V.  State,  40  N.  J.  Law,  109;  2  Bishop's  New 
Crim.  Proc.  |  718;  Thompson  on  Law  of 
Corporations,  v<d.  6,  |  6444^  and  cases  cited. 

Appellant  also  objects  to  the  indictment 
because  it  did  not  say  that  the  crime  was 
committed  with  an  Intent  on  the  part  of  the 
defendant.  It  is  not  necessary  to  go  beyond 
the  statute,  and  allege  in  specific  terms  tliat 
the  crime  was  committed  with  Intent  The 
Intent  is  Implied  In  the  charge  that  he  did 
it  felonionsly  and  unlawfully;  that  the  de- 
fendant feloniously  and  unlawfully  stole  the 
cattle  and  knowingly  killed  them.  Bishop's 
New  Crim.  Proc.  §  558,  vol.  1. 

Appellant's  objections  to  Instructions  1  and 
2  may  be  considered  together.  It  is  con- 
tended that  these  instructions  do  not  fully 
and  completely  state  the  crime  charged. 
From  a  careful  reading  of  instructions  1  and 
2,  together  with  the  instruction  requested  by 
the  territory  and  given,  it  will  be'  observed 
that  the  jury  were  instructed  that  the  es- 
sential elements  to  be  proven  by  the  territory 
were  that  the  defendant  did  unlawfully  and 
feloniously  take  and  steal  and  knowingly 
kill  three  head  of  neat  cattle,  or  any  one  of 
said  cattle,  being  the  property  of  the  Red 
River  Valley  Company  on  the  10th  day  of 
December,  1900,  In  San  Miguel  county,  ter- 
ritory of  New  Mexico,  and  that,  if  the  jury 
so  found,  they  should  find  the  defendant 
guilty.  These  are  all  the  essential  elements 
of  the  crime,  as  provided  by  section  79  of  the 
Compiled  Laws  of  1897,  which  section  reads 
as  follows:  "Any  person  who  shall  steal 
•  •  •  or  knowingly  kill  •  •  •  g^y 
-neat  cattle  the  property  of  another,  shall  be 
punished.    •    •    •" 

The  objection  to  instruction  No.  7  given 
by  the  court  is  not  without  some  weight;  nor 
does  this  court  approve  of  this  Instruction. 
However,  this  Instruction  baa  been  upheld 
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by  the  Supreme  Court  of  the  United  States 
In  Reagan  v.  U.  S.,  157  U.  S.  304,  15  Sup. 
Ct  610,  39  L.  Ed.  709,  and  In  Hicks  v.  U.  8., 
150  V.  S.  450,  14  Sup.  Ct.  144,  37  h.  Ed. 
1137.  We  are  not  unmindful,  however,  that 
the  federal  courts  In  the  states  are  permit- 
ted to  comment  upon  the  testimony.  This  in- 
struction Is  also  upheld  in  State  v.  Jonea, 
78  Mo.  280,  and  in  Solauder  v.  People,  2 
Colo.  48.  We  are  of  the  opinion  that  this 
Instruction  Is  not  so  erroneous  as  to  warrant 
a  reversal  of  the  case. 

The  objection  of  appellant  to  the  eighth 
instruction  given  by  the  court  is  not  tenable. 
This  Instruction  is  a  fair  and  careful  one, 
guarding  the  Interest  of  the  defendant.  It 
reads  as  follows:  "The  court  instructs  you 
that  you  are  the  sole  judges  of  the  weight 
of  the  evidence  and  of  the  credibility  of  the 
witnesses,  and  if  yon  believe  from  the  evi- 
dence that  any  witness  has  willfully  sworn 
falsely  as  to  any  material  fact  in  this  case, 
yon  may,  unless  the  same  is  corroborated  by 
other  credible  evidence,  or  facts  and  circum- 
stances in  evidence,  disregard  the  whole  or 
any  part  of  the  testimony  of  such  witness; 
and  in  passing  on  the  credibility  of  any 
witness  or  the'weigbt  to  be  given  to  bis  tes- 
timony you  may  consider  bis  manner  and 
conduct  upon  the  stand,  his  means  of  knowl- 
edge, the  relationship  of  the  parties,  if  any, 
and  the  interest  that  be  may  have  in  the  re- 
sult of  the  case." 

Appellant  also  objects  to  the  last  para- 
graph of  Instruction  No.  9,  whereby  the  Jury 
are  instructed  that,  "if  they  should  enter- 
tain a  reasonable  doubt  of  the  defendant's 
guilt,  be  should  be  acquitted,  although  the 
Jury  might  not  tie  able  to  find  that  the  alibi 
was  fully  proven."  The  language  here  em-' 
ployed  certainly  tells  the  Jury  that.  If  the- 
evidence  on  the  subject  of  an  alibi  raises 
any  reasonable  doubt  in  their  minds  as  to 
the  defendant's  guilt,  he  should  be  acquit- 
ted. Instructions  to  this  effect  have  ueen 
given  and  ratified  in  almost-  every  Jurisdic- 
tion. 

Appellant  assigns  as  error  the  language 
employed  In  Instruction  No.  10.  This  in- 
struction, standing  alone,  would  certainly  be 
prejudicial  to  the  defendant  However,  in- 
structions Kos.  8  and  10,  when  taken  to- 
gether, would  seem  to  simply  state  to  the 
jury  that  they  are  the  Judges  of  the  cred- 
ibility of  the  witnesses,  and  if  they  believe 
that  any  witness  has  sworn  falsely,  or  that 
the  testimony  of  any  witness  la  inconsistent 
with  other  testimony  which  the  jury  believe 
to  be  true,  or  consistent  with  the  circum- 
stances proven  on  the  trial,  then  the  testi- 
mony of  one  credible  witness  would  be  of 
more  value  than  the  evidence  of  such  other 
witnesses.  The  term  used  by  the  learned 
judge,  "credible,"  could  mean  nothing  more 
than  such  witnesses  as  the  jury  gave  credit 
for  telling  the  truth,  and  is  used  in  the  ab- 
stract, without  reference  to  any  particular 
wituess  who  testified  in  the  case. 


Appellant  assigns  as  error  the  giving  of  an 
instruction  requested  by  the  territory,  for 
the  reason  that  it  was  given  untimely;  that 
is,  after  the  arguments  of  counsel  and  sub- 
mission of  the  case.  Whatever  might  be  said 
concerning  this  position,  this  record  nowhere 
discloses  the  facts  contended  for  by  appel- 
lant, and  the  objection  will  therefore  not  be 
considered  by  this  court  It  is  enough  that 
the  Instructions  as  a  whole  fairly  placed  the 
case  before  the  jury,  and  we  think  that  they 
did  in  this  case.  Territory  v.  O'Donnell,  4 
N.  M.  (Gild.)  210,  12  Pac.  743;  U.  S.  v.  De 
Amador,  6  N.  M.  178,  27  Pac.  488;  TniJUlo  v. 
Territory,  7  N.  M.  43,  32  Pac.  154. 

We  have  carefully  read  the  objections  to 
the  admissibUity  and  rejection  of  testimony 
on  the  trial  of  the  case,  as  well  as  other  as- 
signments of  error,  and  we  are  of  the  opin- 
ion that  there  is  nothing  reversible.  It  is 
not  the  duty  of  an  appellate  court  to  hunt 
for  technicalities  whereby  criminals  can  es- 
cape punishment.  The  record  discloses  the 
fact  of  the  defendant's  guilt,  and  he  should 
pay  the  penalty. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

McFIE,  J.,  concurs.  PARKBH,  J.,  dissents. 
FOPIi;  J.,  did  not  participate  in  this  decision. 


(12  N.  M.  U8) 
MONIEB  et  aL  v.  CLARKEl 
(Supreme  Court  of  New  Mexico.    Jan.  8,  1904.) 

BUILDING  ASSOCIATION  —  INSOLVENCY  —  RE- 
CEIVER —  FORECLOSURE  OF  MORTGAGE  — 
RIGHTS  OP  BORROWING  MEMBER-CONTRACT 
—LEX  LOCL 

1.  Upon  the  appointment  of  a  receiver  of  an 
insolrent  building  and  loan  associatioD,  the  busi- 
ness of  the  association  ceases,  aud  nothing  re- 
mains but  liquidation. 

2.  Upon  the  foreclosure  of  a  mortgage  by  the 
receiver  of  an  insolvent  building  and  loan  as- 
sociation against  one  of  its  members,  the  mort- 
gagor should  be  charged  with  the  amount  of  his  , 
loan,  or  the  advancement  on  his  stock,  with  in- 
terest, and  credited  with  interest  paid  and  in- 
terest on  the  installments  of  interest. 

3.  The  borrowing  member  of  a  building  and 
loan  association,  after  the  payment  of  its  debts, 
is  entitled  to  a  pro  rata  dividend  with  the  non- 
borrowing  members  upon  his  stock. 

4.  The  bond  being  a  Minnesota  contract  the 
enforcement  of  the  rights  of  the  parties  grow- 
ing out  of  the  same  is  governed  \)y  the  laws  of 
Minnesota.  Therefore  the  $4,000  advancement 
bears  interest  at  the  legal  rate  as  provided  by 
the  statutes  of  Minnesota. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Santa  F6 
County;    before  Justice  John  R.  McFie. 

Suit  by  M.  C.  Qarke,  receiver  of  the  Amer- 
ican Savings  &  Loan  Association  of  Min- 
neapolis, against  Quintin  Monier  and  an- 
other. Judgment  for  plaintifC,  and  defend- 
ants appeal.    Affirmed. 

The  statement  of  facts  in  appellants'  brief 
is  a  fair  and  complete  statement  of  the  facts 

f  1.  See  Building  and  Loon  ABSOclations,  vol.  8, 
Cent.  Dig.  i  88. 
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In  the  case.  It  l8  adopted  by  the  court,  as 
follows:  This  case  was  brought  in  the  court 
below  by  M.  C.  Clarke,  the  Wisconsin  an- 
cillary receiver  of  the  American  Savings  & 
Loan  Association  of  Minneapolis,  Minn., 
which,  by  proper  proceedings  had  by  the  At- 
torney General  of  that  state,  was  declared 
to  be  insolvent  by  the  proper  court,  and  W. 
D.  Hale  was  appointed  general  receiver,  in 
January,  1896.  This  association  was  orig- 
inally incorporated  in  April,  1887,  as  the 
American  Building  &  Loan  Association,  by 
which  name  the  contract  sued  on  in  this  ease 
was  made  by  appellants;  and  on  July  26, 
1892,  its  name  was  changed  to  the  Amer- 
ican Savings  &  Loan  Association.  The  note 
and  mortgage  sued  on  here  were  deposited 
by  the  Association  with  the  Treasurer  of  the 
state  of  WiBcousin  to  enable  it  to  do  busi- 
ness in  that  state  under  its  laws,  and  M.  0. 
Clarke  was  appointed  the  Wisconsin  receiver 
of  the  association,  and,  by  proper  order  of 
the  court,  was  directed  to  bring  the  proceed- 
ings to  foreclose  the  mortgage  in  this  case. 
The  defendants  below,  Florence  Donoghne 
and  Quintin  Monier,  as  pai*tners,  applied  for 
membership  in  the  original  association  De- 
cember 17,  1888,  and  subscribed  for  and  re- 
ceived 120  shares  of  stock,  of  the  par  value 
of  $100  per  share,  evidenced  by  a  certificate 
(No.  16.216)  dated  December  26,  1888,  and 
paid  $120  admission  fee,  and  agreed  to  pay 
monthly  60  cents  per  share  thereafter  until 
the  maturity  of  the  stock,  wMch  was  esti- 
mated to  mature  in  nine  years.  On  Janxi- 
ary  22,  1889,  Donoghue  &  Monier  applied 
for  and  obtained  a  loan  from  the  association 
of  $4,000,  assigned  their  stock  to  the  associa- 
tion, and  executed  as  additional  security  the 
mortgage  and  bond  mentioned  in  the  record. 
Afterwards,  In  1890,  by  satisfactory  agree- 
ment with  the  association,  the  number  of 
their  shares  was  reduced  to  80,  but  no  new 
certificate  was  issued  therefor.  On  the  4th 
of  February,  1890,  Donoghue  &  Monier  as- 
signed this  certificate  of  shares  to  Edward 
I*  Bartlett,  as  trustee  for  their  creditors, 
under  a  deed  of  trust,  in  which  he  assumed 
to  make  all  payments  upon  such  shares  of 
stock  as  required  by  the  certificate,  Iiond, 
and  mortgage.  This  he  did,  paying  all  tax- 
es, insurance,  the  60  cents  per  share  stipu- 
lated for  in  the  certificate,  to  the  amount  of 
$48  per  month,  and  $20  per  month  In  addi- 
tion, making  a  monthly  payment  of  $68  down 
to  the  time  of  the  insolvency  of  the  associa- 
tion; such  payments,  in  all,  amounting  to 
$5,644  on  account  of  this  contract,  being 
$124  more  than  the  amount  of  the  loan,  with 
the  6  per  cent.  Interest  thereon.  On  July 
2,  1898,  this  suit  was  filed  in  the  court  be- 
low by  the  receiver,  M.  C.  Clarke,  praying 
for  a  Judgment  of  $4,000,  with  interest,  at- 
torney's fees,  and  costs,  and  foreclosure  of 
the  mortgaged  property.  Jury  was  waived, 
and  trial  had  to  the  court,  which  on  June 
9,  1902,  entered  Its  final  judgment  and  decree 
for  the  sum  of  $5,198.50,  with  $200  attor- 


ney's fees.  Appeal  therefrom  was  prayed 
and  allowed,  and  the  case  Is  now  here  for  re- 
view upon  the  sole  question  of  the  applica- 
tion of  the  moneys  paid  by  appellants  upon 
this  contract— whether  all  such  money  paid 
should  be  applied  toward  the  reduction  of 
the  mortgage,  or  the  60  cents  per  share  or 
$48  a  month  should  be  considered  payment 
on  the  shares  of  stock  alone,  and  whether 
or  not  the  appellee  is  entitled  to  any  judg- 
ment until  he  has  accounted  for  the  share» 
of  stock  assigned  to  the  association  as  col- 
lateral security  for  the  loan. 

Edward  L.  Bartlett,  for  appellants.  N. 
B.  Langhlln  and  Tenneys,  Hall  &  Swanson, 
for  appellee. 

BAKER,  J.  (after  stating  the  facts).  Ap- 
pellants have  made  seven  assignments  of 
errdr.  One  to  six,  inclusive,  will  be  consid- 
ered together.  In  fact,  they  all  go  to  the 
question  of  what  amount  of  all  moneys  paid 
by  appellants  shall  be  credited  upon  their 
loan  of  $4,000. 

One  of  the  first  questions  to  arise  for  the 
consideration  of  a  receiver  of  an  insolvent 
building  and  loan  assoclatloa  is  the  appli- 
cation of  the  moneys  paid  by  a  borrowing 
member.  If  there  were  no  borrowing  mem- 
bers, the  concern  would  be  fettled  like  any 
other  Insolvent  institution;  the  stockholders 
receiving  equal  benefits  and  bearing  equal 
burdens.  Does  the  fact  that  a  nonborrow- 
ing  member  becomes  a  borrowing  member 
change  his  relation  with  the  nonborrowing 
members?  Section  2,  art  6,  of  the  by-laws 
of  the  American  Building  &  Loan  Associa- 
tion, provides  that  no  member  can  secure 
a  loan  from  the  association  until  after  be 
shall  have  been  a  member  at  least  three 
months,  unless  the  board  of  directors  shall, 
for  good  reason,  determine  to  the  contrary. 
The  by-laws  also  provide  that  no  one  can 
borrow  of  the  association  unless  he  be  a 
member  thereof.  The  appellants  Monier  & 
Donoghue  made  their  application  to  become' 
members  of  said  association  on  the  17th  of 
December,  1888,  and  made  application  for  120 
shares  of  stock,  of  the  par  value  of  $100 
each.  On  December  26,  1888,  a  certificate 
was  Issued  to  them  for  said  number  of 
shares.  Subsequently,  on  application  of  Don- 
oghue &  Monier,  their  numlier  of  shares  of 
stock  was  reduced  from  120  to  80;  and,  such 
reduction  having  no  bearing  upon  the  issues 
in  this  case,  It  will  not  be  further  mentioned. 
On  January  22,  1889,  said  Donoghue  &  Mo- 
nier applied  for  and  obtained  a  loan  from 
the  association  of  $4,000.  If  the  associa- 
tion had  become  insolvent  and  passed  Into 
the  hands  of  the  receiver  between  the  dates 
of  December  26,  1888,  and  January  22,  1889, 
of  course,  Donoghue  &  Monier,.  through  their 
trustee,  would  have  been  entitled  to  what- 
ever benefits  there  might  be  coming  to  them 
on  their  shares  of  stock,  or  been  required 
to  have  borne  their  share  of  the  burdens. 
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Does  tbe  fact  tbat  the  lusolvency  of  tbe  con- 
cern occurred  t  tter  they  bad  made  tbeir 
loan  cbange  tbeir  relationsbip  witb  the  non- 
borrowing  members?  Tbe  presumption  Is 
tbat  tbey  became  members  of  tbe  association 
for  the  profit  expected  to  be  derived  from 
the  investment.  Article  4  of  the  by-laws 
of  tbe  association  provides  tbat  "there  shall 
be  two  funds;  tbe  loan  fund,  and  tbe  ex- 
pense fund."  The  loan  fund  Is  derived  from 
many  sources— among  them,  50  cents  per 
share  per  month  paid  on  the  stoclt,  fines  col- 
lected for  nonpayment  of  dues,  fines  for  fail- 
ure to  insure  property  In  the  time  prescrib- 
ed, fines  for  failing  to  pay  assessments  of 
taxes  when  due  upon  property  covered  by  the 
loan,  and  interest  on  the  sums  loaned.  Sec- 
tion 6,  art.  4,  of  the  by-laws,  provides  that 
on  tbe  1st  day  of  tbe  months  of  January, 
April,  July,  and  October  in  each  year  all  un- 
divided profits  shall  be  apportioned  and  cred- 
ited to  tbe  shares  in  force.  It  is  not  incum- 
bent upon  any  stockholder  to  become  a  bor- 
rower. If  he  becomes  a  borrower,  it  is  at 
his  own  volition.  The  rules  and  regulations 
of  the  concern  governing  loans  are  linown 
to  tbe  borrowing  member.  Tbe  by-laws  of 
the  association  also  provide  that,  if  any 
member  desires  to  borrow  from  the  associa- 
tion any  given  amount  of  money,  he  is  re- 
qoired  to  file  his  application  with  the  presi- 
dent, which  is  required  to  be  accompanied 
by  a  sealed  bid  stating  tbe  amount  of  premi- 
um per  share.  In  addition  to  6  per  cent,  in- 
terest, which  tbe  applicant  is  willing  to  pay 
for  such  loan,  and  further  provides  that, 
where  there  are  several  applications,  in  event 
of  a  scarcity  of  money  in  this  fund,  the 
highest  bidder  shall  prevail  when  the  bids 
are  tbe  same,  and  the  one  offering  the  best 
necnrlty  shall  be  first  accepted.  The  by-laws 
farther  provide  how  the  bids  shall  be  open- 
ed, and  that  any  member  or  bis  attorney  may 
be  present  when  the  bids  are  opened.  Thus 
it  will  be  observed  that  the  applicant  for  a 
loan  must  know  Just  what  he  is  doing,  in 
order  to  secure  his  loan.  The  by-laws  (sec- 
tion 9,  art  5),  under  the  head  of  "Loans," 
provide  that  "members  obtaining  loans  shall 
execute  such  notes  or  bonds  and  mortgages 
as  shall  be  required  by  the  board  of  direct- 
ors." The  appellants  Donoghue  &  Monler 
secured  from  tbe  association,  as  an  advance- 
ment on  their  80  shares  of  stock,  50  cents 
on  tbe  dollar.  They  assigned  their  80  shares 
of  stock  to  the  association  as  collateral  se- 
curity, and  gave  a  bond  to  the  association 
that  they  would  make  all  payments  as  re- 
quired by  the  by-laws  of  the  association  to 
mature  such  stock,  which,  It  was  estimated, 
would  mature  in  nine  years;  and  they  fur- 
ther agreed  to  pay  6  per  cent.  Interest  on  the 
W.OOO  advanced  or  loaned  them  by  tbe  as- 
sociation. It  is  provided  In  the  bond  that, 
when  the  80  shares  of  stock  shall  have  been 
fully  paid  np  or  matured,  the  stockholders 
shall  transfer  their  stock  to  the  association, 
which  was  to  be  accepted  by  the  associa- 


tion as  full  payment  of  the  advancement  or 
loan  of  $4,000.  Should  the  association  be 
prosperous,  and  the  profits  sufficient  to  ma- 
ture said  shares  before  nine  years,  the  ma- 
tured stock  transferred  to  the  association 
would  be  payment  In  full  of  the  loan.  To 
secure  said  bond,  the  appellants  Florence 
Donoghue  and  Antonita  G.  Donoghue,  his 
wife,  and  Quintin  Monler  executed  a  deed 
of  trust  (in  effect,  a  mortgage)  upon  certaifa 
real  estate.  This  mortgage  is  sought  to  be 
foreclosed  against  the  Donoghues  and  Mon- 
ler, and  Bartlett,  trustee,  for  the  payment 
of  $4,000  advanced  on  the  stock  of  the  said 
Florence  Donoghue  and  Qulntln  Monler,  the 
money  loaned  them,  with  7  per  cent,  inter- 
est 

Appellants  resist  the  foreclosure,  claiming 
that  tbey  have  paid  in  monthly  payments 
and  Interest  $5,644  down  to  the  time  of  the 
insolvency  of  tbe  association,  which  said 
85,644  is  $124  more  than  tbe  amount  of  the 
loan,  with  6  per  cent,  interest  at  tbd  date 
of  appellants'  last  payment,  and  appellants 
therefore  ask  Judgment  against  tbe  associa- 
tion for  the  said  sum  of  $124. 

It  has  been  held  in  Strauss  v.  Carolina  In- 
ternational Building  &  Loan  Association,  117 
N.  0.  308,  23  S.  £.  430,  30  L.  B.  A.  683,  53 
Am.  St  Rep.  583;  Thompson  v.  N.  C.  B.  &  L. 
Ass'n,  120  N.  C.  420,  27  8.  E.  118;  Buist  v. 
Bryan,  44  S.  C.  121,  21  S.  E.  637,  29  L.  K.  A. 
127,  51  Am.  St.  Rep.  787;  Rochester  Sav- 
higs  Bank  v.  Whitmore,  25  App.  Div.  491,  49 
N.  Y.  Supp.  862;  and  Randall  v.  National 
B.  &  L.  Ass'n,  42  Neb.  809,  60  N.  W.  1091, 
29  L.  R.  A.  133— that  a  proper  and  equitable 
settlement  of  an  insolvent  building  and  loan 
association  is  to  charge  the  borrowing  mem- 
ber with  the  amount  of  the  loan  or  advance 
on  his  stock,  and  to  give  him  credit  for  all 
moneys  paid  the  association  for  fines,  penal- 
ties, dues,  and  interest  As  between  the  as- 
sociation, as  a  unit,  and  the  borrowing  mem- 
ber, this  would  seem  to  be  equitable;  hut 
when  you  consider  the  nonborrowlng  mem- 
ber, who  went  into  the  association  for  the 
same  purpose  as  did  the  borrowing  member, 
and  stood  in  tbe  same  position  until  after 
the  loan  to  the  borrowing  member,  it  pre- 
sents a  different  phase.  In  cases  of  an  in- 
solvent association,  when  tbe  association  has 
been  fully  wound  up  by  the  receiver,  all 
stockholders  or  shareholders  should  receive 
their  pro  rata  of  the  assets  of  the  association. 
In  case  the  borrowing  member  is  allowed  to 
pay  off  his  loan  or  advancement  on  his  stock 
with  the  moneys  paid  the  association  by  him, 
vrlth  interest  on  his  payments,  and  if  the  as- 
sets of  the  association  were  sufficient  to  re- 
fund to  tbe  nonborrowlng  members  all  mon- 
eys paid  in  by  tbem,  and  Interest  on  each 
payment  at  the  legal  rate  to  the  time  of  in- 
solvency, and  there  were  still  left  a  large 
surplus  to  be  distributed  to  tbe  holders  of 
such  stock,  it  would  scarcely  be  expected 
that  tbe  borrowing  members,  having  settled 
their  Interest  in  tbe  association,  would  be 
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permitted  to  participate  In  said  snrplus. 
Should  this  condition  of  affairs  exist  with  an 
Insolvent  building  and  loan  association,  it 
is  plain  to  see  that  the  nonborrowing  mem- 
ber would  receive  more  for  his  money  In- 
vested than  the  borrowing  member,  which 
would  be  inequitable,  and  no  chancery  court 
would  permit  such  a  settlement  of  an  insol- 
vent building  and  loan  association.  On  the 
other  baud,  If  the  borrowing  member  Is  al- 
lowed to  pay  off  his  loan  with  his  moneys 
paid  in,  and,  when  the  insolvent  association 
is  wound  up,  it  is  ascertained  that  the  assets 
are  insufficient  to  refund  the  amount  paid  in 
by  the  nonborrowing  members,  with  legal 
rate  of  interest  on  such  payment,  or  are  in- 
sufficient to  even  refund  the  principal  of  the 
moneys  paid  in  by  the  nonborrowing  mem- 
bers, then  In  that  case  the  borrowing  mem- 
ber would  receive  100  cents  on  the  dollar, 
with  interest  on  the  moneys  paid  the  associa- 
tion by  him,  while  a  nonborrowing  member 
would  suffer  a  loss,  either  great  or  small. 
The  injustice  of  this  last  proposition  is  ap- 
parent upon  its  face,  considering  the  fact 
that  the  nonborrowing  and  the  borrowing 
members  Joined  the  association  and  paid 
their  money  to  the  association  for  the  same 
purpose,  to  wit,  the. profits  to  be  made  upon 
their  investments;  one  waiting  until  the  ma- 
turity of  the  stock,  that  he  might  talse  out  bis 
money  and  the  profits,  and  the  other  selling 
his  stock,  or  receiving  an  advance  upon  it, 
and  contracting  to  pay  enough  money  upon  it 
to  mature  bis  stock.  In  other  words,  he  sim- 
ply seeks  to  take  the  profits  out  in  advance. 
Certainly  the  nonbo;rrowing  and  the  borrow- 
ing members  should  stand  upon  the  same 
footing.  If  the  association  is  a  winner,  they 
should  all  share  equally  in  the  profits.  If  it 
is  a^loser,  then  all  should  lose  alike. 

Reasoning  as  we  do,  we  are  of  the  opinion 
that,  so  far  as  the  stock  is  concerned,  and 
the  payments  thereon,  the  borrowing  and  non- 
borrowing  members  should  equally  receive 
the  benefits  and  bear  the  burdens;  that  the 
borrowing  member  should  pay  his  loan,  witli 
interest,  the  same  as  though  it  were  an  in- 
debtedness due  the  association  from  any  oth- 
er source,  and  thereafter,  when  the  affairs  of 
the  association  have  been  adjusted,  that  he 
participate  in  the  assets  In  the  same  man- 
ner as  does  the  nonborrowing  member.  Stro- 
hen  V.  Franklin  Saving  Fund  &  Loan  Ass'n 
(Pa.)  8  Atl.  843;  Sullivan  v.  Stueky  (C.  C.) 
86  Fed.  401;  Towle  v.  Am.  B.  &  L.  Society 
(C.  C.)  01  Fed.  446;  Manorita  v.  Fidelity  Tr. 
&  Loan  Co.  (C.  C.)  101  Fed.  8;  Post  v.  B.  & 
L.  Ass'n  (Tenn.  Sup.)  37  S.  W.  216,  34  L.  R. 
A.  201;  Young  v.  Improvement  Loan  Ass'n 
(W.  Va.)  38  S.  E.  670.  We  also  cite  in  sup- 
port of  this  position  the  case  of  Hale,  Receiv- 
er, V.  Cairns  (N.  D.)  77  N.  W.  1010,  44  L.  R. 
A.  261,  73  Am.  St!  Rep.  746,  which  is  a  very 
carefully  considered  case,  and  the  many  au- 
thorities therein  cited.  The  case  of  Sullivan 
V.  Stueky,  supra,  is  strikingly  similar  to  the 


one  under  consideration,  and  is  entirely  in 
accord  with  the  views  herein  expressed. 

The  contract  between  Donoghue  &  Monier 
and  the  association  was  a  Minnesota  con- 
tract. Bedford  v.  B.  &  U  Ass'n,  181  U.  S. 
242,  21  Sup.  Ct.  597,  45  L.  Ed.  834;  B.  &  L. 
Co.  V.  Miller,  118  Fed.  3(39,  55  C.  C.  A.  195; 
McMurray  v.  Uosney  (C.  C.)  106  Fed.  H; 
Miles  V.  B.  &  L.  Co.  (C.  C.)  Ill  Fed.  946. 
The  foregoing  citations  fully  answer  the  sev- 
enth assignment  of  error,  as  to  the  rate  of 
Interest  allowed  appellee.  - 

The  learned  counsel  for  appellants,  in  bis 
statement  of  facts,  employs  the  following 
language  in  speaking  of  the  amount  of  the 
judgment  rendered  in  the  court  below— $5,- 
198.50,  with  $200  attorney's  fees:  "Appeal 
therefrom  was  prayed  and  allowed,  and  the 
case  is  now  here  for  review  upon  the  sole 
question  of  the  application  of  the  moneys 
paid  by  appellants  upon  this  contract— wheth- 
er all  such  moneys  should  be  applied  toward 
the  reduction  of  the  mortgage,  or  tbe  60  cents 
per  share  or  $48  a  month  should  be  consider- 
ed payment  on  the  shares  of  stock  alone,  and 
whether  or  not  the  appellee  is  entitled  to  any 
judgment  until  he  has  accounted  for  tbe 
shares  of  stock  assigned  to  tbe  association 
as  collateral  security  for  the  loan."  We 
think  this  fairly  represents  tbe  status  of  this 
case  before  the  court  From  what  has  been 
said  in  this  case,  we  are  of  the  opinion  that 
the  appellants  must  pay  the  amount  of  their 
loan,  with  Interest,  and  that  they  must  look 
to  tbe  receiver,  at  the  final  settlement  of  the 
affairs  of  tbe  association,  for  such  dividends. 
If  any,  as  are  to  come  to  them  on  account  of 
their  holdings  of  stock.  When  the  associa- 
tion became  insolvent,  neither  party  could 
fulfill, the  terms  of  the  contract  Therefore 
It  Is  just  and  equitable  that  appellants  should 
pay  the  amount  of  money  by  them  received 
at  tbe  legal  rate  of  Interest,  as  required  by 
the  laws  of  the  state  of  Minnesota,  to  wit,  7 
per  cent.,  and  that  they  be  credited  upon 
said  sum  for  all  Interest  by  them  paid,  and 
Interest  upon  partial  payments  of  Interest. 

For  the  reasons  given,  we  are  of  the  opin- 
ion that  the  Judgment  of  the  lower  com-t 
should  be  affirmed. 

MILLS,  C.  J.,  and  PARKER,  J.,  concur. 
McFIB,  J.,  having  tried  the  case  below,  and 
POPiS,  J.,  did  not  participate  in  this  decision. 


(12  N.  M.  131) 

TERRITORY  ex  rel.  ADAIR  et  al.  v.  BEALL 
et  al. 

(Supreme  Court  of  New  Mexico.  Jan.  6,  1904.) 
COUNTIES— JUDGMENTS— SATISFACTION. 

1.  Judgmeut  on  appeal  from  disallowance  by 
board  of  county  commissioners  of  a  claim  of  a 
county  officer  for  fees,  service,  or  perquisites  can 
only  be  satisfied  out  of  taxes  collected  for  the 
year  tbe  indebtedness  accrued. 

(Syllabus  by  the  Court) 
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Appeal  from  District  Court,  Taos  County; 
liefore  Justice  John  R.  McFle. 

Application  by  the  territory,  on  the  rela- 
tion of  William  M.  Adatr  and  others,  for 
writ  of  mandamus  to  Julian  Beall  and  oth- 
ers. From  an  order  granting  the  writ,  de- 
fendants appeal.    Reversed. 

E.  C.  Abbott  and  Edward  L.  Bartlett,  for 
appellants.    K.  C.  Goriner,  for  appellees. 

BAKER,  J.  This  cause  comes  here  on  ap- 
peal from  the  district  court  of  Taos  county. 
Higlnio  Romero  was  the  sheriff  of  Taos 
county  during  the  years  1899  and  1900,  and, 
as  such  officer,  rendered  an  account  against 
said  county  for  salary  as  jailer  for  15 
months,  from  January  1,  1899,  to  April,  1900, 
at  $50  per  month,  amoiuting  to  $750;  also  an 
account  against  said  county  for  salary  as 
gmird  at  Jail  from  January,  1899,  to  April, 
1800,  at  $40  a  month,  amounting  to  $600, 
npon  which  last  amount  was  credited  the 
sum  of  $75;  boih  of  which  said  accounts 
were  disapproved  by  the  board  of  county 
commissioners  of  said  county  on  the  2d  day 
of  July,  1900.  From  the  action  of  said  board 
in  disallowing  said  accounts,  Romero  ap- 
pealed to  the  district  court,  and  In  December, 
1901,  judgment  was  rendered  upon  said  ap- 
peal in  favor  of  said  Romero  for  $1,220.40; 
which  judgment  was  afterwards  reduced  to 
$905.40.  Said  judgment  In  favor  of  Romero 
recites:  "It  is,  however,  further  considered, 
ordered,  and  adjudged  that  the  payment  be, 
and  the  same  is,  subject  to  the  terms  and 
conditions  of  the  statute  of  this  territory 
commonly  known  as  the  'Bateman  Law,'  and 
the  laws  amendatory  thereof,  and  the  satis- 
faction thereof  shall  be  proratably  accord- 
ing to  the  percentage  available  to  be  paid 
upon  the  other  general  indebtedness  of  said 
county  of  Taos  for  the  several  quarters  of 
the  year  Involved  between  the  Ist  day  of 
January,  1899,  and  the  Ist  day  of  April, 
1900."  There  were  a  large  number  of  claims 
against  the  said  county  for  the  years  1899 
and  1900  remaining  unpaid  at  the  close  of 
said  years,  owing  to  a  lack  of  funds.  Dur- 
ing the  year  1901  there  were  collected  delin- 
quent taxes  for  the  years  1898  to  1899,  which 
were  available  for  the  payment  of  accounts 
remaining  unpaid  for  said  years  1899  and 
1900.  On  the  3lBt  of  December,  1901,  the  re- 
lators (appellees)  procured  an  alternative 
writ  of  mandamus,  commanding  the  respond- 
ent board  to  hold  separate  and  apart  the 
funds  collected  from  the  taxes  of  1898  and 
1899  for  the  expenses  of  the  years  1899  and 
1900,  and  to  prorate  the  same,  and  pay  out 
to  all  creditors  for  said  years,  except  to  said 
collector  Romero.  The  appellant  l>oard,  an- 
swering the  said  writ,  states  that  it  had 
obeyed  the  mandate  of  the  said  writ,  except 
it  denied  that  the  account  of  said  HIginIo 
Romero  for  the  years  1899  and  1900,  which 
had  been  merged  into  a  judgment  in  the  last 
quarter  of  the  year  1901,  had  been  with- 


drawn Itrom  said  year's  indebtedness,  and, 
further  answering,  alleged,  although  said  ac- 
count of  the  said  Romero  had  been  merged 
into  a  judgment  in  the  last  quarter  of  1901, 
it  still  remained  a  debit  against  said  county 
for  the  years  1899  and  1000,  the  same  as 
though  it  had  not  been  merged  into  a  judg- 
ment. The  amount  prorated  and  set  aside 
for  the  years  1809  and  1900  by  the  board  for 
said  Romero  was  $176.55.  The  court  found 
in  favor  of  appellees,  and  ordered  and  direct- 
ed that  the  appellant  board  prorate  among 
the  creditors  for  the  years  1899  and  1900, 
except  Higlnio  Romero,  the  said  $176.55 
heretofore  set  apart  by  said  appellant  board 
to  apply  upon  the  account  of  said  Romero. 
From  this  finding  and  judgment  of  the  court, 
appellants  appealed. 

This  brings  us  to  the  construction  of  sec- 
tion 303  of  the  Compiled  Laws  of  1897, 
which  reads  fes  follows:  "Sec.  303.  In  the 
event  any  claimant,  during  any  current  year 
should  appeal  from  the  board  of  county  com- 
missioners, as  now  provided  for  by  law, 
from  the  amount  allowed  him  by  such  board, 
the  commissioners  in  making  their  qjuarterly 
payments  as  above  provided  for,  shall  esti- 
mate and  allow  such  claimant  the  amount 
allowed  him,  and  in  the  event  the  court 
should  allow  such  claimant  a  larger  sum 
than  was  allowed  him  by  the  board  of  coun- 
ty commissioners  the  amount  so  allowed  by 
the  court  shall  be  considered  and  paid  as 
above  provided  for  at  the  next  quarterly  set- 
tlement after  such  decision  of  the  court." 
It  would  seem  that  the  statute,  providing  in 
said  section  that  "in  the  event  the  court 
should  allow  such  claimant  a  larger  snm 
than  was  allowed  him  by  the  board  of  coun- 
ty commissioners  the  amount  so  allowed  by 
the  court  shall  be  considered  and  paid  as 
above  provided  for  at  the  next  quarterly 
settlement  after  such  decision  of  the  court," 
would,  If  standing  alone,  mean  that  it  should 
be  paid  out  of  the  quarterly  funds  in  which 
the  judgment  was  rendered.  But  we  mu6t 
take  the  statute  as  a  whole,  and,  if  such 
construction  is  to  be  given  section  303  as 
we  have  indicated,  what  would  be  the  mean- 
ing of  that  portion  of  section  299  which 
reads  as  follows?  "Sec.  299.  From  and  after 
the  date  of  the  passage  of  this  act,  it  shall 
be  unlawful  for  any  board  of  county  com- 
missioners for  any  purpose  whatever  to  be- 
come Indebted  or  contract  any  debts  of  any 
kind  or  nature  whatsoever  during  any  cur- 
rent year,  which  at  the'end  of  such  current 
year  is  not  and  cannot  then  be  paid  out  of 
the  money  actually  collected  and  belonging 
to  that  current  year,  and  any  and  all  kind 
of  Indebtedness  for  any  current  year,  which 
is  not  paid  and  cannot  be  paid  as  al>ove  pro- 
vided for  is  hereby  declared  to  be  null  and 
void,  and  any  officer  of  any  county  •  *  • 
who  shall  issue  any  certificate  or  other  form 
of  approval  of  indebtedness  separate  from 
the  account  filed  in  the  first  place,  or  who 
shall  at  any  time,  use  the  fund  belonging  to 
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any  current  year  for  any  other  purpose  tban 
paying  the  current  expenses  of  that  year,  or 
who  shall  violate  any  of  the  provisions  of 
this  act,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  a  conviction  thereof  shall 
be  fined  not  less  than  one  hundred  nor  more 
than  one  thousand  dollars  or  be  confined  in 
the  county  Jail  for  a  period  of  not  more  than 
six  mouths  or  by  both  such  fine  and  impris- 
onment, in  the  discretion  of  the  court  trying 
the  case."  It  will  readily  be  observed  that 
section  303,  as  construed  by  the  lower  court, 
and  section  299,  are  in  conflict  with  each 
other.  It  certainly  cannot  be  contended  that 
the  judgment  rendered  in  1901  for  current 
expenses  in  the  years  1889  and  1900  is  a  cur- 
rent expense  for  the  year  1901.  The  Judg- 
ment thus  rendered  is  not  a  new  debt,  nor 
any  portion  of  the  expense  of  the  year  1901. 
In  determining  the  amount  of  the  recovery 
of  Romero  on  his  Judgment,  the  learned 
Judge  in  the  lower  court  goes  back  to  the 
years  1899  and  1900,  and  finds  that  be  shall 
recover  on  his  Judgment  the  same  pro  rata 
allowed  other  creditors  for  said  years.  If 
the  Judgment  is  a  claim  against  the  last 
quarter  of  the  year  1901,  it  would  be  pro- 
rated. If  not  paid  in  full,  for  that  quarter. 
Certainly  the  claims  of  one  year  cannot  be 
paid  on  the  basis  of  a  pro  rata  of  any  other 
year.  It  is  proper  for  the  court  to  go  behind 
said  judgment  rendered  for  the  purpose  of 
showing  on  what  account  it  was  rendered. 
A.,  T.  &  S.  F,  Ry.  Co.  et  al.  v.  Territory 
(N.  M.)  72  Pac.  14.  We  therefore  conclude 
that  it  cannot  be  contended  that  the  claim 
allowed  by  the  court  was  not  a  part  of  the 
ciunrent  expenses  for  the  years  1899  and  1900. 
Section  299  provides,  "who  [meaning  the 
county  board]  shall  at  any  time,  use  the 
fund  belonging  to  any  current  year  for  any 
other  purpose  than  paying  the  current  ex- 
penses of  that  year,  shall  be  deemed  guilty 
of  a  misdemeanor,"  etc.  Certainly,  if,  the 
appellant  board  had,  on  its  own  motion,  used 
the  funds  belonging  to  the  current  year  of 
1901  to  pay  any  of  the  current  expenses  of 
the  year  1899  or  1900,  it  would  have  been 
in  strict  violation  of  said  section  299,  and 
would  have  been  guilty  of  a  misdemeanor, 
and  subject  to  punishment  by  fine  and  im- 
prisonment, or  both. 

Therefore  we  conclude  that  the  court,  by 
its  order  directing  said  appellant  board  to 
pay  out  of  the  current  funds  of  the  year  1901 
a  claim  for  current  expenses  of  the  years 
1899  and  1900,  was  acting  in  violation  of 
the  express  provision  contained  in  section 
209.  Section  300  of  said  Compiled  Laws 
provides  as  follows:  "All  fees,  salaries  and 
perquisites  of  the  different  officers  of  the 
several  counties  shall  be  reduced  in  the  event 
there  is  an  insufiiclent  collection  of  money 
with  which  to  pay  them  as  provided  by  law 
for  their  services  in  any  current  year  so  that 
tliere  shall  be  no  violation  of  the  provisions 
in  this  act  as  to  incun-ing  indebtedness  for 
any  current  year  over  and  above  the  money 


actually  collected  for  that  current  year."  It 
will  be  observed  that  section  300  provides 
that  if  there  is  not  money  enough  collected 
from  the  taxes  of  any  current  year  to  pay 
the  fees,  salaries,  and  perquisites  of  officers 
for  such  years,  each  and  every  one  of  these 
claims  shall  be  reduced  In  proportion  to  the 
insufficiency  of  the  collected  taxes  of  such 
year.  If  for  a  certain  year  the  taxes  were  In- 
sufficient to  pay  the  fees,  salaries,  and  per- 
quisites of  the  different  ofiicers  of  the  coun- 
ty, of  course  they  would  be  prorated,  and 
be  paid  out  of  the  taxes  collected  for  that 
year.  If,  however,  one  of  such  officers 
should  appeal  from  a  disallowance,  and  his 
claim  should  be  allowed  in  the  district  court, 
and  Judgment  rendered  thereon  in  the  fol- 
lowing year,  and  in  that  year  the  taxes  col- 
lected were  sufficient  to  pay  all  salaries,  fees, 
and  perquisites,  including  such  judgment;  in 
full,  and  such  judgment  were  paid  in  full, 
it  would,  in  effect,  be  abrogating  the  spirit 
and  Intent  of  section  300.  The  intent  of  sec- 
tion 800  la  that  the  officers  shall  receive  all 
the  taxes  collected  to  the  amount  of  their 
fees,  salaries,  and  perquisites,  and,  if  the 
taxes  are  insufficient  to  pay  them,  It  shall  be 
payment  in  full  for  the  fees,  salaries,  and 
perquisites  of  that  year.  Section  301  of  the 
said  Compiled  Laws  provides:  "In  the  event 
that  there  is  an  insufficient  amount  of  mon- 
ey collected  during  any  current  year,  with 
which  to  pay  for  the  services,  fees  and  sala- 
ries of  the  several  officers  mentioned  in  sec- 
tion 300,  then  and  in  that  event  the  said  offi- 
cers and  all  creditors  shall  receive  in  full 
payment  of  their  respective  claims  each  liis 
pro  rata  share  of  the  money  collected,  and 
the  payment  of  said  pro  rata  part  shall  "be 
made  quarterly  between  all  officers  and  cred- 
itors, and  in  the  event  of  an  insufficient 
amount  of  money  to  pay  in  full  for  any  one 
quarter  the  officers  and  creditors  remaining 
unpaid  shall  not  be  paid  that  amount  untU 
the  salaries  and  expenses  of  the  next  suc- 
ceeding quarter  or  quarters  shall  have  been 
paid,  and  in  the  event  all  the  officers  and 
creditors  of  any  one  quarter  shall  have  been 
paid  in  full  and  there  remains  any  money 
for  the  current  year,  the  same  shall  then 
be  distributed  pro  rata  among  the  said  offi- 
cers and  creditors."  Section  302  provides: 
"The  void  indebtedness  mentioned  in  sec- 
tion 299  shall  remain  valid  to  the  extent  and 
for  the  sole  purpose  of  receiving  any  money 
which  may  afterwards  be  collected  and  be- 
longs to  the  current  year  when  they  were 
contracted,  and  the  collection  thereof,  when 
made,  shall  be  distributed  pro  rata  among  the 
creditors  having  the  void  indebtedness,  and 
in  the  event  all  the  valid  and  void  indebted- 
ness of  any  current  year  is  paid  in  full,  and 
there  Is  money  for  that  current  year  remain- 
ing, the  sum  shall  be  converted  into  the  fund 
for  the  next  succeeding  current  year."  Were 
it  not  for  section  302,  all  claims  for  fees,  sala- 
ries, and  perquisites  of  any  county  officer 
that  were  not  and  could  not  have  been  paid 
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by  the  taxes  collected  at  the  close  of  the 
year  when  the  services  were  rendered,  or  the 
fees  and  perquisites  were  contracted,  would  be 
absolutely  void.  Section  302  provides  that 
such  void  indebtedness  shall  be  validated  to 
the  extent  only  of  receiving  any  money 
which  may  afterwards  be  collected  from  de- 
linquent taxes  belonging  to  the  current  year 
when  such  claim  was  contracted,  and,  when 
a  collection  of  such  taxes  is  made,  that  then 
they  shall  t>e  distributed  pro  rata  among  the 
creditors  having  such  void  indebtedness.  It 
will  be  observed  that  section  302  does  not 
provide  Just  when  such  pro  rata  payment 
shall  be  made,  but  says  that,  when  collec- 
tions are  made,  such  collections  shall  be  dis- 
tributed pro  rata.  Therefore  we  can  safely 
conclude  that,  after  the  collection  of  such  de- 
linquent taxes,  payments  should  be  made  in 
the  manner  and  form  as  provided  for  other 
payments  of  like  taxes;  1.  e.,  as  provided  in 
section  301,  wtiich  would  be  quarterly.  The 
provision  for  payment  quarterly  occurs  no- 
where except  in  section  301,  prior  to  its 
use  in  section  303,  where  it  Is  provided, 
"and  in  the  event  the  court  should  allow  such 
claimant  a  larger  sum  than  was  allowed  him 
by  the  board  of  county  commissioners,  the 
amount  so  allowed  by  the  court  shall  be  con- 
sidered and  paid  as  above  provided  for  at 
the  next  quarterly  settlement  after  such  de- 
cision of  the  court."  In  the  use  of  the  ex- 
pression "paid  as  above  provided  for,"  it 
would  necessarily  relate  back  to  sections  302 
and  301,  where  it  la  provided  that  they  shall 
be  paid  quarterly,  prorating  among  the  sev- 
eral creditors. 

For  the  reasons  given,  we  cannot  under- 
stand how  a  judgment  rendered  in  one  year 
for  fees,  salaries,  or  perquisites  of  an  officer 
for  a  preceding  year  can  be  paid  out  of  any 
funds  except  the  taxes  collected  for  the  cur- 
rent year  in  which  the  services  were  render- 
ed, or  the  fees  and  perquisites  became  due. 

For  the  reasons  given,  the  Judgment  of  the 
district  court  is  reversed,  and  the  cause  dis- 
missed. 

MILliS,  C.  J.,  and  PARKER,  J.,  concur. 
POPE,  J.,  not  having  heard  the  argument, 
did  not  participate  in  this  case. 


(U  N.  H.  Ill) 

McALISTER  t.  HUTCHISON. 

(Sopreme  Court  of  New  Mexico.    Jan.  6,  1904.) 

MINING    CLAIM— LOCATION— ABANDONMENT- 
COMMUNITY  INTEREST. 

1.  A  locator  of  a  mining  claim  has  no  such 
title  or  interest  in  the  same,  after  a  conveyance 
and  abandonment  thereof,  that  the  community 
interest  of  the  wife  attaches. 

(Syllabus  by  the  Court) 

Error  to  District  Court,  Grant  County;  be- 
fore Justice  Prank  W.  Parker. 

Action  by  Amy  McAlister  against  Jane 
Hutchison.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


This  is  a  suit  to  quiet  the  title  to  a  one- 
third  interest  in  the  mining  claim  known  as 
the  "Scotch  Lass."  Said  mining  claim  was 
located  by  Henry  McAlister,  husband  of  tlie 
plaintiff  in  error,  on  the  16th  day  of  April, 
1891.  On  the  25th  of  July,  1802,  Amy  Mc- 
Alister, plaintiff  in  error,  conveyed  by  deed 
to  her '  husband,  Henry  McAlister,  all  her 
right,  title,  and  interest  in  said  mining  claim, 
dower  and  otherwise,  the  consideration  for 
which  conveyance,  and  for  certain  town  lots 
in  the  town  of  Central,  N.  M.,  was  $150. 
The  deed  recites  that  it  was  made  in  pur- 
suance of  articles  of  separation  entered  Into 
between  said  husband  and  wife.  On  the 
1st  of  April,  1895,  Henry  McAlister,  being 
the  owner  of  two-tiiirds  Interest  in  the  Scotch 
Lass  mining  claim  by  virtue  of  his  location, 
conveyed  said  interest  by  deed  to  Jane 
Hutchison,  defendant  in  error.  On  Novem- 
ber 1,  1894,  plaintiff  in  error  instituted  an 
action  for  divorce  against  her  husband,  Hen- 
ry McAlister.  No  defense  was  interposed, 
and  a  decree  pro  confesso  was  rendered 
against  him,  and  a  final  decree  of  divorce 
was  entered  on  December  23,  1897.  Among 
other  things,  the  plaintiff  alleges  In  her  com- 
plaint that  her  husband  was  the  owner  of 
a  two-thirds  interest  In  the  Scotch  Lass  min- 
ing claim  and  other  property,  and  claimed 
an  Interest  in  all  of  the  pn^^erty,  Including 
the  mining  claim,  because  and  by  virtue  of 
her  relation  to  the  defendant  in  that  proceed- 
ing as  wife.  It  was  decreed  in  that  case, 
to  which  proceeding  the  defendant  in  error, 
Jane  Hutchison,  was  not  a  party,  that  two- 
thirds  interest  In  the  said  mine  owned  by 
Henry  McAlister  at  the  date  of  the  institu- 
tion of  the  divorce  suit  was  community  prop- 
erty, and  that  Amy  McAlister,  as  wife  of 
Henry  McAlister,  was  entitled  to  one-half 
of  it,  to  wit,  a  one-third  interest  In  the  said 
mining  claim.  Mr.  McAlister  was  required, 
by  the  terms  of  the  decree  in  the  divorce 
suit,  to  pay  the  wife  a  certain  sum  of  money, 
failing  In  which  a  one-half  of  his  interest 
In  the  Scotch  Lass  mining  claim  should  be 
sold  by  a  commissioner  appointed  for  that 
purpose;  and  one-third  was  sold  by  OotS- 
missioner  Wright,  appointed  by  the  court, 
and  the  one-third  interest  so  sold  was  pur- 
chased by  Amy  McAlister,  on  the  11th  day 
of  June,  1898.  By  virtue  of  these  facts  the 
plaintiff  in  error.  Amy  J.  McAlister,  claims 
title  to  the  mining  claim  here  In  controversy. 

Edward  C.  Wade,  for  plaintiff  in  error. 
Colin  Neblett  and  James  Fielder,  for  defend- 
ant In  error. 

BAKER,  J.  (after  stating  the  facts).  What 
interest  had  Henry  McAlister  in  the  Scotch 
Lass  mining  claim  by  virtue  of  locator,  nev- 
er having  perfected  Ws  title  by  obtaining 
a  patent,  and  not  having  made  any  appli- 
cation to  purchase  or  having  paid  any  of  the 
purchase  money?  Also  what  interest  did  he 
convey  to  Jane  Hutchison  by  his  deed  In 
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which  his  wife  did  not  Join?  In  Blacli  v. 
Ellt  Horn  Mining  Company,  1C3  U.  S.  450, 
Id  Sup.  Ct.  1101,  41  h.  Ed.  221,  the  court 
says:  "The  interest  In  a  mining  claim,  prior 
to  the  payment  of  any  money  for  the  grant- 
ing of  the  patent  for  the  land,  is  nothing 
more  than  a  right  to  the  exclusive  possession 
of  the  land  based  upon  conditions  subse- 
quent, a  failure  to  fulflU  which  forfeits  the 
locator's  interest  In  the  claim.  We  do  not 
think  that  under  the  federal  statute  the  lo- 
cator takes  such  an  Interest  in  the  claim 
that  dower  attaches  to  It."  The  courf  in 
that  case  further  says:  "His  Interest  in  the 
claim  may  also  be  forfeited  by  his  abandon- 
ment with  the  intention  to  renounce  his  right 
of  possession.  It  cannot  be  doubted  that  an 
actual  abandonment  of  possession  by  a  locat- 
or of  a  mining  claim,  such  as  would  work  an 
abandonment  of  any  other  easement,  would 
terminate  all  the  right  of  possession  which 
the  locator  then  had.  *  ♦  ♦  If  he  con- 
vey to  another  a  right  which  may  be  thus 
lost,  that  conveyance  would  seem  to  be  equiv- 
alent to  an  abandonment  by  blm  of  all 
rights  under  the  statute.  What  could  be  bet- 
ter evidence  of  an  Intention  to  abandon  than 
an  actual  conveyance  of  his  right  to  another, 
ceasing  to  do  any  work  thereon,  and  the 
giving  up  of  his  possession  in  accordance 
witli  his  conveyance?  The  abandonment  by 
simply  leaving  the  land  is  no  more  effica- 
cious than  conveying  his  rights  to  another, 
and  also  leaving  possession  without  any  In- 
tention of  returning.  His  simple  abandon- 
ment would  leave  no  right  remaining  in  bis 
wife  to  claim  dower  upon  his  death  In  the 
Interest  thus  abandoned.  If  he  added  a  con- 
veyance as  a  clearer  evidence  of  abandon- 
ment, her  alleged  right  to  dower  Is  not 
strengthened.  By  the  terms  of  the  statute 
there  is  no  grant  of  any  right  to  the  wife. 
It  is  granted  to  the  locator  and  to  his  heirs 
and  assigns,  and  there  Is  no  condition  that 
hampers  the  right  to  convey  by  incumber- 
ing it  with  the  Inchoate  right  of  dower,  and 
until  he  does  some  act  towards  paying  the 
purchase  money  he  obtains  no  vested  right 
of  purchase  or  claim  to  a  patent.  Benson 
Mining  &  Smelting  Co.  v.  Alta  Mining  Com- 
pany, 145  U.  S.  428  [12  Sup.  Ct.  877,  36  L. 
Ed.  762];  Shepley  v.  Cowan,  01  U.  S.  330 
[23  L.  Ed.  424]."  Henry  McAllster,  on  April 
1,  1895,  conveyed  by  deed  the  mining  claim 
in  controversy  to  Jane  Hutchison,  which 
deed  was  duly  delivered  to  her.  From  that 
time  Jane  Hutchison  has  bad  possession  and 
has  done  the  assessment  work  upon  said 
mining  claim.  This,  under  the  principle 
laid  down  in  Black  v.  Elk  Horn  Mining  Co., 
supra,  would  give  her  the  right,  title,  and 
possession  of  said  mining  claim  as  against 
every  one.  The  decree  of  the  district  court 
In  the  divorce  case  of  McAlister  v.  McAllster, 
entered  on  December  23,  1897,  recites  "that 
two-thirds  interest  in  the  Scotch  Lass  mine 
was  owned  by  Henry  McAlister  at  the  date 
«f  the  institution  of  the  divorce  proceedings. 


which  was  on  November  1,  1894,"  and  fur- 
ther recites  "that  said  two-thirds  interest  In 
said  mine  was  community  property."  To 
this  extent  said  decree  Is  of  no  validity,  and 
certainly  It  could  have  no  eCTect  upon  the 
rights  of  said  Jane  Hutchison,  who  was  not 
a  party  to  that  suit  Henry  McAllster  had 
only  a  possessory  right  in  the  mining  claim 
by  virtue  of  his  location.  When  he  convey- 
ed bis  Interest  by  deed  to  Jane  Hutchison 
and  abandoned  the  claim,  be  forfeited  all 
the  rights  that  he  ever  bad  in  and  to  said 
mining  claim.  The  rights,  If  any,  that  bis 
said  wife  bad  in  the  mining  claim  could  lie 
of  no  avail  until  after  he  would  have  acquir- 
ed title.  Then  her  interest  would  have  at- 
tached. But  Henry  McAllster  never  reached 
that  position,  and  therefore  her  anticipated 
interest  perished  when  he  abandoned  said 
mining  claim.  Jane  Hutchison's  rights  to 
said  mining  claim  Is  by  virtue  of  the  cou- 
veyance  from  Henry  McAllster  to  her,  fol- 
lowed by  ber  possession  and  doing  the  as- 
sessment work  required  by  law.  The  learn- 
ed counsel  for  plalntifl  in  error  in  his  brief 
says:  "How  different  is  that  case  [referring 
to  Black  V.  Elk  Horn  Mining  Co.,  supra] 
from  the  one  under  consideration?  In  Mon- 
tana the  dower  system  prevails.  Here  the 
civil-law  system  of  community  property." 
Yes,  diflFerent  in  name  and  amount,  yet  so 
similar  in  cased  of  real  estate.  In  both  such 
cases  there  must  be  a  marriage  and  acquest 
property.  In  the  case  of  Black  v.  EUk  Horn 
Mining  Company,  supra,  dower  did  not  at- 
tach, for  the  reason  that  the  husband  never 
acquired  any  title  In  the  real  estate.  So,  in 
this  case,  Henry  McAlister  never  acquired 
Interest  In  or  title  to  the  Scotch  Lass  mining 
claim.  True,  he  bad  the  possessory  right, 
which  he  could  terminate  at  will  by  abandon- 
ment, which  he  did.  If  Mrs.  McAllster  was' 
a  silent  partner  with  her  husband  by  virtue 
of  the  civil  law  when  McAlister  abandoned 
the  mine,  It  was  her  duty  and  the  law  re- 
quired her  to  continue  In  possession  and  to 
do  the  assessment  work.  Just  the  same  us 
any  other  partner  would  be  required  to  do. 
She  did  no  work  on  the  claim  from  April 
1,  1895.  to  May  26,  1900,  at  which  time  this 
suit  was  commenced.  Platntlft  In  error  is 
claiming  title  to  this  mine,  not  to  the  im- 
provements or  personal  property  connected 
therewith.  If  any,  left  there  by  her  husband. 
She  Is  claiming  title,  pure  and  simple,  such 
as  one  can  acquire  under  location  of  a  min- 
ing claim  through  the  husband.  Mr.  Mc- 
Allster acquired  no  title  to  said  mining  claim; 
consequently  she  takes  nothing.  Mr.  Mc- 
Allster had  an  Interest  and  property  right 
In  said  mining  claim  so  long  as  he  continued 
his  possession  and  did  the  assessment  work. 
As  soon  as  he  abandoned  it,  be  terminated 
all  his  possessory  right  and  all  of  bis  in- 
terest in  said  mining  claim.  The  conveyance 
by  Mr.  McAllster  to  Jane  Hutchison  not  only 
conveyed  all  the  Interest  he  had  In  It  to  her, 
but  It  Is  also  evidence  of  the  fact  of  his 
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abandonment  of  the  mining  claim.  St.  Lon- 
!s  Mining  &  Milling  Co.  t.>  Montana  Mining 
Co.,  171  U.  S.  650,  19  Sup.  Ct.  61,  43  L.  Ed. 
.^20;  Phoenix  Mining  &  Milling  Co.  v.  Scott 
(Wash.)  54  Pac.  777.  And  if  Mr.  McAlister'a 
possessory  right  to  said  mine  was  commmii- 
tf  property,  the  husband  had  the  power  to 
convey  not  only  his  Interest,  but  the  In- 
terest of  his  wife  also.  Bailinger  on  Com- 
munity Property,  {  81.  This  was  the  law 
until  the  passage  of  the  act  of  1001  by  the 
LeglsiatlTe  Assembly  of  New  Mexico  (sec- 
tion 6,  c.  62,  p.  113,  Sess.  Laws,  1901). 

Although  there  is  fraud  alleged  by  plain- 
tiff in  error  on  the  part  of  her  husband, 
Henry  McA  lister,  and  defendant  In  error, 
Jane  Hutchison,  the  lower  court  evidently 
found  that  there  was  no  fraud,  and,  the  evi- 
dence In  regard  thereto  being  conflicting, 
and  all  seeming  of  equal  value,  such  finding 
will  not  be  disturbed. 

The  right  and  title  of  Jane  Hutchison  to 
said  mining  claim  should  be  confirmed,  quiet- 
ed, and  settled  as  against  the  interest  claim- 
ed by  the  plalntifT  in  error. 

It  is  therefore  ordered  that  the  judgment 
of  the  lower  court  be  affirmed. 

MIULS,  C.  J.,  and  McFIE,  J.,  concur. 
POPE,  J.,  did  not  participate  In  this  deci- 
sion, not  having  heard  argument  herein. 


(U  N.  H.  7» 

STEWART  V.  BOARD  OF  COM'RS  OF  BEIR- 
NALILLO  COUNTY. 

(Supreme  Court  of  New  Mexico.    Jan.  6,  1904.) 

TAX  SALE— ACTION  BY  PURCHASER— REFUND- 
ING PAYMENT. 

1.  A  complaint  against  a  connty  for  the  re- 
fanding  of  the  purchase  money  at  a  tax  sale  of 
real  estate  does  not  state  a  cause  of  action  un- 
less it  alleges,  because  of  a  mistalie  or  wroug- 
fal  act  of  the  collector,  clerk,  or  assessor,  or 
from  doable  assessment,  real  estate  was  sold  on 
wliioh  no  tax  was  due  at  the  time. 

(Syllabus  by  the  Court.) 

On  Betaearing.    Affirmed. 

BAKER,  J.  This  case  is  before  us  for  a 
rehearing.  The  opinion  In  the  case  was 
handed  down  on  August  28,  1902,  and  is  re- 
ported in  70  Pac.  574. 

The  complaint  alleges  that  the  plaintiff  Is 
the  assignee  of  the  purchaser  of  real  estate 
at  a  tax  sale.  Therefore,  if  he  can  recover 
at  all  against  the  county  for  the  purchase 
money,  it  must  be  by  virtue  of  the  statutes. 
It  is  a  well-settled  rule,  In  the  absence  of 
a  statute,  that  a  purchaser  at  a  tax  sale  buys 
caveat  emptor.  Cooley  on  Taxation,  p.  475; 
Desty  on  Taxation,  p.  850,  and  voluminous 
citations;  Logansport  v.  Humphrey,  84  Ind. 
460.  The  only  statute  that  permits  the  re- 
covery of  the  purchase  money  paid  at  a  tax 
sale  is  section  4072,  Comp.  Laws  N.  M.  1897, 
which  reads  as  follows:  "When  by  mistalce 
or  wrongful  act  of  the  collector,  clerk,  as- 
sessor, or  from  double  assessment,  real  estate 


bas  been  sold  on  which  no  tax  was  due  at  the 
time,  the  county  shall  refund  to  the  purchas- 
er the  amount  paid  by  him,  with  Interest 
thereon  at  the  rate  of  twenty  five  per  cent, 
per  annum;  and  the  collector,  cleric  or  as- 
sessor, as  the  case  may  be,  shall  be  liable  on 
his  oflicial  bond  to  the  county  for  all  losses 
sustained  by  the  county  from  sales  through 
his  mistake  or  misconduct."  In  order  for 
the  plaintiff  to  bring  himself  within  said  sec- 
tion, he  must  clearly  allege  that  there  was  a 
"mistake  or  wrongful  act  of  the  collector,  or 
of  the  clerk,  or  of  the  assessor,  or  a  double 
assessment"  of  the  real  estate  sold.  These 
are  the  only  exccptiops  to  the  general  rule 
of  purchasing  real  estate  at  tax  sales  at 
one's  peril.  The  complaint,  after  setting  out 
the  sale,  the  certificate  of  purchase,  the  as- 
signment to  the  plaintiff  by  the  purchaser,  a 
deed  from  the  collector  to  the  plaintiff,  and 
a  failure  of  title,  alleges  that  "the  failure  of 
said  tax  title  was  due  to  erroneous  and  im- 
proper assessment  of  the  real  estate."  A  de- 
murrer was  interposed  to  the  complaint  upon 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and  plaintiff  elect- 
ed to  stand  upon  his  complaint,  and  Judg- 
ment was  thereupon  rendered  for  the  de- 
fendant. The  cause  was  brought  to  the  Su- 
preme Court,  and  at  a  former  hearing  in  this 
court  the  action  of  the  lower  court  in  sus- 
taining the  demurrer  was  overruled.  In  the 
former  opinion  of  the  court  Is  found  the  fol- 
lowing language:  "It  does  not,  however,  ap- 
pear by  whose  mistake  or  wrongful  act  the 
erroneous  assessment  was  made;  nor  Is  there 
any  allegation  in  the  complaint  that  It  was 
through  the  mistake  or  wrongful  act  of  the 
collector,  clerk,  or  assessor,  as  required  by 
the  provisions  of  section  4072,  to  entitle  the 
plaintiff  to  recover  on  the  penalty.  The 
plaintiff  Is  therefore  not  entitled  to  recover 
Interest  on  his  claim  at  the  rate  of  twenty- 
flve  per  cent,  per  annum."  As  one  member 
of  the  court,  I  cannot  understand  bow  this 
language  escaped  my  observation,  because  It 
is  certainly  erroneous.  It  is  trae  that  the 
plaintiff  nowhere  alleges  that  It  was  through 
the  mistake  or  wrongful  act  of  the  collector, 
clerk,  or  assessor,  or  a  double  assessment, 
the  omission  of  which  makes  the  complaint 
fatally  defective,  and  upon  which  the  plain- 
tiff is  not  entitled  to  recover.  It  will  be  ob- 
served that  in  the  former  opinion  of  this 
court  there  is  considerable  said  about  sec- 
tions 4070  and  4071,  neither  of  which  have 
anything  to  do  with  the  issues  In  this  case. 
In  short,  the  only  provision  for  a  tax  pur- 
chaser to'  recover  his  purchase  money  at  o 
tax  sole  is  in  section  4072,  and  he  can  re- 
cover when,  by  mistake  or  wrongful  act  of 
the  collector,  clerk,  or  assessor,  or  from  dou- 
ble assessment,  real  estate  has  been  sold. 
The  complaint,  as  hereinbefore  said,  nowhere 
alleges  that  it  was  the  mistake  or  wrongful 
act  of  the  collector,  clerk,  or  assessor,  or 
from  double  assessment.    Therefore  the  corn- 
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plaint  Is  tatally  bad.  The  demurrer  was 
rightfully  sustained  by  the  court  below,  and 
the  decision  in  this  cause  heretofore  rendered 
by  this  court  is  overruled. 

The  judgment  of  the  lower  court  is  aflSrm- 
ed,  and  the  cause  dismissed,  at  the  costs  of 
the  appellant. 

MILLS,  C.  J.,  and  PARKER  and  McFIE, 
JJ..  concur.  POPE,  J.,  not  having  heard  the 
argument,  took  no  part  in  this  decision 


(141  Cal.  486) 

In  re  SCOTT'S  EST4TB.    (S.  F.  3,600.)* 

WORMELL  V.  CHAMBERLIX  et  al. 

(Supreme  Coort  of  California.    Dec.  30,  1903.) 

WILlr-LEGACY— CONSTRUCTION. 
].  A  will,  after  giving  a  number  of  specific 
legacies,  gave  "all  the  rest  and  remdue  of  my 
property  as  follows:  One-fiftieth  thereof  to 
each  of  the  following  persons,  children  of  my 
late  brother,  namely"— followed  by  a  number  of 
names,  including  that  of  E.  Other  persona 
were  then  named,  to  whom  one  or  more  fiftieths 
were  given,  until  the  whole  was  disposed  of. 
In  a  codicil  testatrix  recited  that  a  new  distribu- 
tion had  become  necessary,  and  that  she  desired 
to  revoke  some  former  legacies.  The  codicil 
provided  that  in  any  respect  in  which  it  con- 
flicted with  the  will  testatrix  intended  that  the 
codicil  should  control,  and  that  otherwise  the 
will  should  stand  unaffected.  After  a  number 
of  specific  gifts  the  codicil  then  recited:  "I  give 
♦  *  *  all  the  rest  and  residue  of  my  estate, 
subject  to  all  unrevoked  legacies  and  bequests 
of  my  will,  *  •  *  as  follows:  Of  such  resi- 
due, two-fiftieths  thereof  to  my  nephew  A." — 
and  then  followed  gifts  of  the  whole  residue  by 
fiftieths  to  various  persons,  omitting  E.  Held, 
that  B.  took  nothing  under  the  will  and  codicil. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

Petition  by  Eugene  Wormell  for  partial 
distribution  to  him  of  an  alleged  proportion- 
ate share  in  the  estate  of  Angelia  R.  Scott, 
deceased.  From  an  order  denying  the  peti- 
tion, Wormell  appeals,  making  Mortimer  S. 
Chamberlin  and  Rachael  Johonnott  respond- 
ents.   Affirmed. 

I/.  Seidenberg  and  R.  P.  Clement,  for  ap- 
pellant. Houghton  &  Houghton,  for  respond- 
ent.   I'bllip  ti.  Galpln,  for  devisees. 

McFARLAND,  J.  The  deceased,  Angelia 
R.  Scott,  died  testate,  and,  her  estate  being 
in  course  of  administration,  Eugene  Wor- 
mell, the  appellant,  filed  a  petition  for  the 
partial  distribution  to  him  of  his  alleged  pro- 
portion of  certain  moneys  In  the  hands  of 
the  executors,  claiming  that  he  was  a  re- 
siduary legatee  and  devisee  under  the  will  of 
the  deceased.  The  court  held  that  he  was 
not  such  legatee  or  devisee,  and  had  no  in- 
terest whatever  In  the  estate,  and  denied  the 
petition,  and  from  the  order  denying  the  pe- 
tition said  Wormell  appeals. 

Respondents  contend  that  there  is  no  au- 
thenticated record  before  us  which  presents 

•Rehearing  denied  January  28,  1904. 


the  question  sought  to  be  raised  by  appel- 
lant; but,  as  we  think  that  the  order  ap- 
pealed from  should  be  affirmed  on  the  mer- 
its, we  will  not  consider  the  alleged  Insuffi- 
ciency of  the  record. 

The  documents  which  constitute  the  last 
will  and  testament  of  the  testatrix  are  an 
original  will  and  two  codicils.  The  first 
codicil  merely  makes  a  change  of  the  exec- 
utors named  in  the  will,  and  is  of  no  conse- 
quence here,  except,  perhaps,  as  explaining  a 
certain  unimportant  reference  in  the  second 
codicil  to  a  former  codicil.  The  questions  In- 
volved In  this  appeal  arise  entirely  out  of  the 
will  and  the  second  codicil.  The  will  was 
executed  November  7,  1891.  It  contains  a 
number  of  specific  legacies,  and  then  pro- 
ceeds as  follows:  "I  give,  devise  and  be- 
queath all  the  rest  and  residue,  of  my  prop- 
erty as  follows:  One-fiftieth  thereof  to  each 
of  the  following  persons,  children  of  my  late 
brother,  Amos  P.  Wormell,  namely"— and 
then  a  number  of  such  children  of  said 
Amos  are  named,  among  whom  Is  the  appel- 
hiut  herein,  Eugene  Wormell.  A  large  num- 
ber of  other  persons  were  then  named,  to 
whom  one  or  more  fiftieths  are  given,  until 
the  entire  fifty-fiftieths  of  the  residue  is  dis- 
posed of. 

The  second  codicil,  above  referred  to,  waa 
made  October  22,  180T,  about  six  years  after 
the  will.  In  the  codicil  the  testatrix  refers 
to  the  former  wlU,  and  states  that  the  death 
of  two  or  three  devisees  named  tberehi  makes 
a  new  distribution  necessary,  and  also  that 
she  desires  to  revoke  and  change  some  of  the 
former  devises  and  legacies,  and  to  make 
some  new  ones,  and  that  she  prefers  to  do 
this  "by  way  of  another  codicil  to  my  former 
will  instead  of  executing  a  new  one."  Then 
follows  this  clause,  "But  in  any  respect  in 
which  this  codicil  shall  conffict  with  the  pro- 
visions of  my  former  will,  I  fully  intend  that 
this  codicil  shall  control  the  provisions  of 
the  former  will,  and  that  otherwise  the  for- 
mer will  and  the  codicil  thereof  shall  stand 
unaffected  by  it."  The  testatrix  then  pro- 
ceeds, in  the  codicil,  to  make  a  number  of 
specific  gifts,  and  after  these  specific  gifts 
she  used  this  language:  "I  give,  devise  and 
bequeath  all  the  rest  and  residue  of  my  es- 
tate subject  to  all  unrevoked  legacies  and  be- 
quests of  my  will,  and  subject  to  those  here- 
in contained,  as  follows:  Of  such  residue 
two-fiftieths  thereof  to  my  nephew,  Andrew 
Wormell"— and  then  follow  gifts  of  the  whole 
residue  by  fiftieths  to  various  named  persons, 
among  whom  appellant  here  is  not  one. 

The  case  has  been  argued  very  fully  by 
counsel  for  each  side  and  a  number  of  au- 
thorities cited,  bat  it  is  so  obvious  that  ap- 
pellant takes  notliing  under  the  two  docu- 
ments which  constitute  the  last  will  and  tes- 
tament of  the  deceased  that  a  review  of  the 
authorities  or  an  extended  opinion  seems  un- 
called for.  By  the  codicil  all  the  residue  of 
the  property  of  the  testatrix,  after  the  spe- 
cific legacies,  is  given  to  persons  other  thua 
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appellant;  this  provision  is  utterly  incon- 
sistent with  tile  proTlslon  of  tbe  original 
■will,  by  wliich  part  of  that  residue  was  given 
to  appellant;  and  tbe  provision  of  the  codicil 
prevails,  not  only  according  to  general  prln- 
-ciples  of  construction  applicable  to  the  sub- 
ject, but  by  the  express  provision  of  the 
-codicil  above  quoted. 

The  order  appealed  from  is  afBrmed. 

We  concur:    LORIGAN,  J.;  HENSHAW,  J. 


tiu  Csl.  493) 

PEOPLE  v.  DOWELL.    (Or.  1,011.) 

<Snpreine  Court  of  California.    Dec.  31,  1908.) 

BURGLARY— CROSS-EXAMINATION— HARMLESS 
ERROR— INTOXICATION— INTENTION. 

1.  On  prosecntion  for  burglary  a  witness  tes- 
tified that  he,  and  not  defendant,  committed 
the  burglary,  though  he  and  defendant  had  been 
toijether  all  tbe  preceding  afternoon,  and  re- 
mained together  during  the  night  after  the  bur- 
glary was  accomplished;  that  they  had  sepa- 
rated the  next  morning,  and  that  he  did  not  see 
defendant  until  some  time  later.  On  cross-ex- 
Amination  he  was  shown  a  memorandum  in  a 
diary  kept  by  him,  and  was  asked  if  an  entry 
therein,  stating  that  on  a  certain  date  he  left 
H  certain  point  in  company  with  defendant,  was 
in  his  handwriting,  and  on  a  denial  he  was 
Again  asked  the  same  question,  to  which  he  an- 
swered that  he  did  not  think  it  was,  and  was 
then  asked  the  direct  question  whether  such  en- 
try was  not  made  by  him.  Held,  that  tbe  man- 
ner of  the  inquiry  was  not  prejudicial  to  de- 
fendant. 

2.  If  it  was  error  to  make  the  direct  inquiry 
after  denial  by  the  witness,  it  would  not  war- 
rant a  reversal,  the  question  as  to  whether  de- 
fendant and  witness  left  said  point  in  company 
not  being  an  essential  fact  in  the  case  necessary 
to  be  proven  to  warrant  a  conTiction. 

3.  Intoxication  has  nothing  to  do  with  the  de- 
gree of  the  crime  of  burglary,  but  is  only  rele- 
vant in  considering  tbe  question  of  the  intent 
with  which  the  entry  was  made,  but  the  degree 
is  determined  solely  by  the  question  as  to  when 
tbe  entry  was  made — whether  in  the  day  or  at 
Jiight  time. 

4.  Where,  in  prosecntion  for  bnrglary,  the 
sole  defense  was  that  defendant  did  not  com- 
mit or  aid  in  the  commission  of  the  crime,  or 
vnter  the  room,  the  giving  of  an  instruction  tu 
the  effect  that  intoxication  might  be  considered 
for  the  purpose  of  determining  the  degree  of 
the  crime  was  not  prejudicial  error. 

Department  2.  Appeal  from  Superior 
'Court,  Los  Angeles  Oounty;  B.  N.  Smith, 
-Judge. 

Ernest  Dowell  was  convicted  of  burglary 
in  the  first  degree,  and  appeals.    Affirmed. 

W.  H.  tt  C.  L.  Sbion,  for  appellant.  U.  S. 
Webb,  Atty.  Gen.,  and  B.  B,  Powct*  Dep. 
Atty.  Gen.,  for  respondent. 

LORIGAN,  J.  The  appellant  was  convict- 
ed of  burglary  in  the  first  degree,  and  from 
the  judgment  and  an  order  denying  his  mo- 
tion for  a  new  trial  appeals. 

The  burglary  charged  was  tbe  felonious 
entry  of  a  room  In  the  Doty  Block,  in  the 
city  of  Pasadena,  occupied  by  several  young 
men  employed  at  the  Hotel  Green  In  that 
■city.  The  result  of  the  entry  was  the  ab- 
straction from  said  room  of  a  large  amount 


of  wearing  apparel  belonging  to  its  occu- 
pants. Several  alleged  errors  are  relied  up- 
on for  reversal.  One  F.  A.  Smith  had  been 
Jointly  informed  against  with  tbe  appellant 
for  tbe  offense,  and  had  pleaded  guilty.  Both 
he  and  appellant  were  arrested  in  Peoria, 
111.,  where  they  had  gone  immediately  fol- 
lowing tbe  alleged  burglary.  Smith  was  call- 
ed as  a  witness  on  behalf  of  appellant,  and 
testified,  among  other  things,  that  he  alone 
had  committed  the  burglary;  that,  although 
be  and  appellant  bad  been  together  all  tbe 
afternoon,  and  the  latter  bad  gone  wltb  bim 
to  the  block  where  the  burglary  was  com- 
mitted, and  remained  with  him  during  the 
night  after  the  burglary  was  accomplished, 
yet  appellant  had  nothing  to  do  with  it;  that 
they  separated  tbe  next  morning,  and  he  did 
not  see  the  appellant  again  until  he  met  him 
in  Peoria.  On  cross-examination  the  witness 
was  shown  a  small  memorandum  book  kept 
by  bim  as  a  diary,  and  was  asked  by  the  dis- 
trict attorney  if  an  entry  appearing  therein 

j  was  In  his  handwriting,  to  which  he  respond- 
ed in  the  negative.  He  was  again  asked  tbe 
same  question,  to  which  he  answered  that  he 
did  not  think  It  was.     He  was  then  asked 

I  tbe  direct  question  whether  such  entry  ap- 
pearing therein,  "Left  Los  Angeles  with  Jig- 
gers February  4th"  (Jiggers  was  a  nickname 
for  the  appellant),  was  not  made  by  bim. 
To  this  last  question  he  replied  that  be  did 
not  remember  ever  making  It,  and  did  not 
think  any  of  it  was  In  his  bandwrltiiig.  Ap- 
pellant complains  that  the  Inquiry,  in  tbe 
manner  it  was  made,  and  after  tbe  denial  of 
the  witness  that  the  entry  was  in  his  band- 
writing,  was  prejudicial  to  him.  We  do  not 
think  so.  It  was  proper  in  cross-examina- 
tion for  the  people  to  contradict  the  witness' 
statement  on  direct  examination  that  be  did 
not  see  appellant  after  the  night  of  the  bur- 
glary until  he  met  him  at  Peoria,  by  calling 
bis  attention  to  an  entry  foimd  in  a  diary 
in  all  other  respects  confessedly  kept  by  tbe 
witness,  tending  to  show  that  tbey  bad  left 
Los  Angeles  together.  It  is  true  that  the 
witness  denied  tbat  the  entry  was  In  bis 
liandwritlng,  but,  as  It  was  found  among 
other  entries  In  the  diary  made  by  him,  this 
was  sufficient  warrant  for  asking  tbe  ques- 
tion directly  and  pointedly  as  it  was  asked. 
Even  If  it  were  error  to  ask  It,  It  was  not 
such  prejudicial  error  as  would  warrant  a 
reversal.  Whether  the  appellant  and  Smith 
left  Los  Angeles  together  next  day  was  not 
an  essential  fact  In  the  case  necessary  to 
be  proven  to  warrant  a  conviction.  That 
both  of  them  were  together  during  the  day 
and  night  of  the  bnrglary  and  left  Los  An- 
geles the  next  day  or  the  day  following,  and 
were  together  In  Peoria  wltbln  about  two 
weeks  afterwards.  Is  admitted.  How  they 
left  Los  Angeles,  whether  separately  or  In 
company,  was  not  a  matter  of  grave  impor- 
tance. 

The  principal  ground  of  complaint,  howev- 
er, is  relative  to  an  Instruction  given  by  tbe 
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court  on  the  matter  of  intoxication.  The 
court  instructed  the  jury  that:  "Evidence  of 
drunlcenuess  can  oniy  be  considered  by  the 
jury  for  the  purpose  of  determining  the  de- 
gree of  crime,  and  for  that  purpose  it  must 
be  received  with  great  caution."  This  in- 
struction should  not  have  been  given.  It 
has  no  relevancy  in  a  trial  for  burglary. 
The  degree  of  crime  in  such  a  case  is  not 
measured  by  the  mental  condition  of  the  de- 
fendant. Whether  he  was  intoxicated  or  not 
is  entirely  a  false  quantity  to  be  considered 
in  deterinining  the  degree  of  guilt.  The  de- 
gree is  determined  solely  by  reference  to  the 
time  the  felonious  entry  into  the  building 
was  made.  If  in  the  nighttime,  it  is  bur- 
glary, in  the  first  degree;  if  in  the  daytime, 
In  the  second  degree.  Intoxication  has  noth- 
ing to  do  with  the  degree.  It  is  oniy  relevant 
in  considering  the  question  of  the  intent  with 
which  the  entry  was  made,  and  is  to  be  con- 
sidered by  the  Jury  for  the  sole  purpose  of 
determining  whether  the  person  accused  was 
intoxicated  to  such  an  extent  as  to  render 
him  incapable  of  forming  the  specific  crim- 
inal Intent  essential  to  constitute  the  crime. 
But  .while  the  giving  of  such  an  instruction 
would  be  error  in  a  case  which  properly 
called  for  a  correct  instruction  with  refer- 
ence to  intoxication  as  bearing  on  the  ques- 
tion of  the  Intent  with  which  the  entry  into 
tiie  building  was  made,  yet  in  the  case  at 
bar  the  appellant  has  no  ground  to  complain 
of  the  giving  of  the  instruction  in  question. 
It  was  not  claimed  by  him  upon  the  trial 
that  he  was  intoxicated  to  such  a  degree  as 
to  render  him  incapable  of  forming  such 
criminal  intent  In  entering  the  building  as 
was  essential  to  constitute  burglary.  It  is 
true  he  had  been  drinking  during  the  day  to 
a  considerable  extent.  He  was  not  sober, 
but  he  did  not  claim  that  he  was  so  drunlc 
as  not  to  fully  know  all  that  happened  dur- 
ing the  entire  afternoon  and  evening.  He 
gave  a  full  account  of  all  that  transpired 
during  that  period,  with  minute  detail.  It  is 
only  on  this  appeal  that  bis  counsel  insists 
that  one  of  the  defenses  of  the  appellant  was 
that  he  was  intoxicated  on  the  night  of  the 
burglary.  Several  instructions  were  asked  by 
the  appellant  to  be  given  to  the  jury  in  his 
behalf,  and  they  were  given;  but  we  find 
among  them  no  requested  instruction  on  this 
alleged  defense.  It  is  apparent  from  the 
entire  record  that  no  such  defense  was  urged, 
and  that  it  is  only  made  now  to  take  advan- 
tage of  the  instruction  requested  by  the  peo- 
ple and  given  by  the  court,  but  which  was 
not  relevant  to  any  defense  made  on  the 
trial. 

The  sole  defense  relied  on  by  the  appel- 
lant before  the  Jury  was  that  he  did  not 
commit,  or  in  any  respect  aid  In  the  com- 
mission of,  the  burglary,  or  enter  the  room; 
that  he  was  not  with  Smith  when  he  en- 
tered it,  knew  nothing  of  his  intention  to 
enter  It,  did  not  in  any  manner  participate 
in  the  offense,  and  was  not  near  the  Doty 


Block  when  it  was  committed.  His  defense 
was,  not  that  he  did  not  commit  the  burglary, 
or,  if  he  did,  that  he  was  intoxicated,  but 
solely  that  he  did  not  commit  it  or  partici- 
pate In  it.  In  fact,  there  is  no  evidence  in 
the  case  showing  that  the  appellant  actually 
entered  the  room,  and  from  the  instructions 
of  the  court  and  the  evidence  in  the  case  It 
would  appear  that  the  appellant  was  prose- 
cuted and  convicted  upon  the  theory  that, 
while  he  did  not  actually  enter  the  room,  he 
aided  and  abetted  Smith  in  his  entry  of  it 
and  perpetration  of  the  crime. 

Several  other  errors  are  alleged,  mainly  In- 
the  admission  of  evidence,  but  we  do  not 
think  they  have  any  merit  or  require  par- 
ticular mention. 

The  Judgment  is  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAND,    J.;     HEN- 


(141  Cal.  437^ 

CURRAN  T.  HOLLAND.     (S.  F.  3,525.) 

(Supreme  Court  of  California.    Dec.  28,  1903.) 

PRINCIPAL  AND  AGENT  —  CONTRACT  —  PAROU 
EVIDENCE  —  CONSTRUCTION  —  FINDING  — 
CONFLICTING  EVIDENCE— SUPREME  COURT. 

1.  In  an  action  on  a  contract  signed  by  6.  as 
principal  and  H.  as  witness,  parol  evidence  is 
admissible  to  show  that  G.  had  no  interest  in. 
the  matter  further  than  to  act  as  a  disguise  for 
H.,  and  that  the  latter  was  the  real  party  in. 
interest. 

2.  In  an  action  on  a  contract  providing  that 
plaintiff  was  authori/.ed  to  negotiate  a  loan  on. 
defendant's  property  for  which  defendant  was 
to  pay  plaintiff  $500  commiBsious,  authorizing, 
the  mortgagee  to  pay  plaintiff  that  sum  out  of 
the  loan,  and  providing  further  that  plaintifTs 
receipt  therefor  should  be  good,  the  evidence 
was  conflicting  whether  the  commission  was  to 
be  paid  only  on  condition  that  the  deal  went 
through,  but  it  did  not  appear  that  plaintifT 
ever  made  such  agreement.  Held,  that  a  finding 
that  the  commission  was  to  l>e  paid  when  plain-^ 
tiff  procured  a  party  ready  and  willing  to  make 
the  loan,  though  the  deal  did  not  go  through, 
could  not  be  disturbed  by  the  Supreme  Court 
on  appeal. 

Commissioners'  Decision.  Department  2.. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty; S.  P.  Hail,  Judge. 

Action  by  Charles  S.  Ourran  against  A,  P; ' 
Holland.    From  a  Judgment  for  plaintiff  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Sam  Bell  McKee,  for  appellant.  A.  Bver- 
ett  Ball,  for  respondent 

CX)OPER,  C.  Action  to  recover  commis- 
sion for  procuring  a  loan  under  an  express 
contract.  Findings  were  filed  and  Judgment 
entered  in  favor  of  plaintiff.  This  appeal  Is- 
from  the  Judgment  and  an  order  denying  de- 
fendant a  new  trial. 

It  is  claimed  that  the  court  erred  In  al- 
lowing parol  evidence  for  the  purpo&e  of 

U  1.  See  Evidence,  vol.  20,  Cent  Dig.  SJ  1906,  1910,. 
2112. 
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showing  that  defendant  was  the  principal 
in  the  written  agreement  as  to  plaintiff's 
commission.  The  agreement  was  as  fol- 
lows: 

"This  is  to  certify  that  I,  David  Gregor, 
hereby  authorize  Charles  S.  Curran  to  negoti- 
ate for  me  a  loan  upon  my  property  at  the 
northeast  corner  of  Broadway  and  Tenth 
Streets,  Broadway,  Oakland,  Alameda  Coun- 
ty, Cal.,  for  the  sum  of  $70,000,  for  which  I 
agree  to  pay  him  the  sum  of  $500  as  commis- 
sion, and  I  hereby  authorize  the  mortgagee 
to  pay  the  same  to  said  Curran  out  of  said 
loan  and  said  Curran's  receipt  therefor  shall 
be  good. 

"Witness  my  hand  this  14th  day  of  Jan- 
uary, 1902. 

"David  Gregor. 
.  "Witness:    A.  P.  Holland." 

There  is  no  question  but  that  plaintiff  per- 
formed the  services  and  procured  a  party 
ready  and  willing  to  make  the  loan,  nor  is  it 
questioned  that  David  Gregor  is  liable  by  the 
express  words  of  the  agreement.  The  testi- 
mony outside  the  writing  showed  that  de- 
fendant was  the  real  party  in  interest,  and 
that  Gregor  signed  as  agent  or  for  the  pur- 
pose of  keeping  secret  the  name  of  defend- 
ant This  was  done  at  the  defendant's  re- 
quest. Defendant's  own  version  of  the  trans- 
action is  as  follows:  "I  had  an  arrangement 
with  Mr.  Mott  as  to  the  obtaining  of  a  loan 
.  regarding  this  property.  Some  time  In  De- 
ceml>er  I  went  to  Mr.  Mott,  and  asked  him 
if  he  could  procure  a  loan  of  $75,000  on 
property  on  Tenth  and  Broadway.  I  made 
It  a  condition  of  the  loan  that  I  should  not 
make  the  application,  nor  should  I  sign  the 
mortgage  papers;  and  I  told  him  that,  if  he 
succeeded  in  getting  the  loan,  and  the  deal 
went  through,  I  explained  to  him  that  I  had 
not  yet  got  the  property.  I  didn't  at  that 
time  have  it.  If  the  deal  went  through,  I 
would  nay  him  $500.  *  •  •  So  Gregor 
and  Judge  went  up  to  Curran's  ofllce,  which 
was  the  first  time  I  had  ever  been  there. 
•  *  *  I  didn't  state  or  acknowledge  that 
I  was  the  principal  in  this  matter.  I  had 
very  good  reasons  for  not  doing  so.  •  ♦  • 
I  know  that  the  agreement  that  was  signed 
was  for  money  that  was  to  be  used  by  me 
for  the  purchase  of  this  property.  «  «  • 
When  we  went  into  Curran's  office  we  had  a 
general  conversation  that  might  have  been 
had  under  circumstances  of  that  sort  Wo 
talked  to  Mr.  Curran  about  the  loan.  •  •  • 
The  money  they  were  trying  to  borrow  was 
for  my  use  to  purchase  this  property,  and  I 
presume  I  was  subsequently  notified  that 
they  had  obtained  the  loan  of  $65,000  flat  and 
^ci.OOO  in  installments,  and  it  was  satisfac- 
tory to  me."  The  evidence  was  clearly  ad- 
missible. The  services  were  performed  for 
defendant.  He  was  the  party  interested,  and 
who  desired  to  use  the  money  in  buying 
property.  Gregor  does  not  appear  to  have 
had  the  remotest  -interest  in  the  matter. 
Defendant  wanted  it  fixed  so  that  he  would 


not  be  known  in  It  He  said  he  "had  very 
good  reasons  for  not  doing  so."  If  Gregor 
is  responsible.  It  would  be  a  great  injustice 
to  hold  him  liable  for  services  perfdtmed  by 
plaintiff  for  defendant,  when  Gregor  appears 
to  have  acted  merely  for  the  accommodation 
of  defendant.  If  he  is  not  responsible,  it 
would  be  an  injustice  to  plaintiff  to  deprive 
him  of  the  right  to  recover  from  the  real 
party  in  interest  It  is  said  in  Reinhard  on 
Agency,  i  223:  "While  extrinsic  evidence, 
except  in  the  instances  heretofore  pointed 
out,  will  not  generally  be  received  to  vary 
or  contradict  the'  contents  of  a  written  in- 
strument, such  evidence  is  always  admissi- 
ble to  charge  with  liability  an  undisclosed 
principal,  or  one  who,  though  disclosed,  is 
not  named  in  the  instrument"  See,  also, 
Id.  11  303,  328,  and  cases  cited;  Story  on 
Agency,  $  466a.  The  Supreme  Court  of  the 
United  States  In  Ford  v.  Williams,  21  How. 
289,  16  L.  Ed.  36,  said:  "The  contract  of 
the  agent  is  the  contract  of  the  principal, 
and  he  may  sue  or  be  sued  thereon,  though 
not  named  therein;  and,  notwithstanding 
the  rule  of  law  that  an  agreement  reduced  to 
writing  mi^  not  l>e  contradicted  or  varied 
by  parol,  it  is  well  settled  that  the  principal 
may  show  that  the  agent  who  made  the 
contract  in  bis  own  name  was  acting  for 
him.  This  proof  does  not  contradict  the 
writing;  it  only  explains  the  transaction." 
In  Exchange  Bank  v.  Hubbard,  62  Fed.  116, 
10  a  C.  A.  295,  it  is  said:  "In  order  to 
charge  the  real  principal,  it  is  always  com- 
petent, in  whatever  form  a  parol  or  written 
contract  is  executed  by  an  agent,  to  ascer- 
tain by  evidence  dehors  the  instrument  who 
is  the  principal;  whether  It  purports  to  be 
the  contract  of  an  agent  or  is  made  in  the 
name  of  the  agent  as  principal."  See,  also, 
HIggins  v.  Senior,  8  M.  &  W.  834;  Bylngton 
V.  Simpson,  134  Mass.  169,  45  Am.  Rep.  814; 
Coleman  v.  Bank,  53  N.  Y.  393;  Briggs  v. 
Partridge,  64  N.  Y.  357,  21  Am.  Rep.  617. 
Nor  does  it  make  any  difference  in  this  case 
that  defendant  signed  the  agreement  as  a 
witness.  He  was  none  the  less  the  real  prin- 
cipal. It  was  his  intention  by  so  doing  to 
disguise  his  real  character,  as  he  did  not 
want  to  be  known  in  the  matter.  As  to  the 
contention  that  the  commission  was  to  be 
paid  only  on  condition  that  the  deal  went 
through,  there  is  at  most  a  conflict  in  the 
evidence.  It  does  not'  appear  that  plaintiff 
ever  made  such  agreement,  and  the  writing 
certainly  makes  no  such  condition.  The 
court  below  heard  the  evidence  and  saw  tl»e 
witnesses,  and  as  its  finding  is  based  upon 
sufficient  evidence  to  support  it,  we  cannot, 
disturb  It  The  nonsuit  was  properly  de- 
nied. The  evidence  sustains  the  findings 
complained  of,  and  it  would  serve  no  useful 
purpose  to  discuss  it  at  greater  length. 

The  judgment  and  order  Should  be  affirm- 
ed. 

We  concur:    HAYNES,  €.;   OHIPMAN,  C. 
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For  tlie  reasons  given  In  the  foregoing 
opinion,  tlie  Judgment  and  order  are  affirm- 
ed: McFARLAND,  J.;  LORIGAN,  J.;  HEX- 
SHAW,  J. 


1141  Cal.  441) 

MILLER  T.  GRUNSKT.     (Sac.  795.) 

(Supreme  Court  of  California.    Dec.  28,  1903.) 

BOUNDARIES— DEEDS  —  DESCRIPTION  —  CALLS 
—MONUMENTS— DISTANCES— INCONSIST- 
ENCY—EVIDENCE— COMPBTENCEl. 

1.  Code  Civ.  Proc.  §'  2077,  pre-scribes  rules  for 
coustruing  the  descriptive  portion  of  a  convey- 
ance when  the  construction  is  doubtful.  Subdi- 
vision 2  provides  that,  when  ascertained  monu- 
ments are  inconsistent  with  the  measurements 
of  lines,  the  monuments  are  paramount;  and 
snbdivision  6  provides  that  when  the  descrip- 
tion refers  to  a  map,  and  the  reference  is  incon- 
sistent with  other  particulars,  it  controls  if  it 
appear  that  the  parties  acted  with  reference  to 
the  map.  Held,  that  where  there  was  an  incon- 
sistency between  the  location  of  a  certain  ranch 
according  to  the  United  States  plat  of  the  town- 
ship and  according  to  the  distance  of  the  call  for 
a  Mnndary  of  the  ranch  in  a  swamp  land  pat- 
ent, bnt  the  patent  referred  to  a  certain  survey 
made  by  the  state  officials,  which  survey  showed 
the  ranch  where  the  call  in  the  patent  placed  it, 
the  survey  controlled. 

2.  It  was  not  prejudicial  error  as  against 
plaintiff,  who  claimed  that  the  United  States 
plat  should  control,  to  admit  state  surveys  of 
the  same  land  made  prior  to  plaintiff's  applica- 
tion to  purchase,  there  being  evidence  that  at 
the  time  they  were  made  the  boundary  of  the 
ranch  was  marked,  according  to  a  subsequently 
rejected  survey,  by  monuments,  placed  accord- 
ing to  the  call  of  the  patent,  and  the  law  not 
requiring  that  where  state  lands  have  been  pre- 
viously surveyed  there  shall  be  a  resurvey  on 
an  application  for  purchase,  and  it  being  a  rea- 
sonable presumption  that  the  survey  accom- 
panying plaintiff's  application  was  compiled 
from  the  previous  surveys. 

3.  Where,  in  a  suit  to  quiet  title,  plaintiff 
was  entitled  to  recover  if  the  lands  involved 
were  embraced  In  the  description  in  a  patent  to 
him,  but  otherwise  defendant,  who  claimed  un- 
der a  subsequent  certificate  of  purchase,  was 
entitled  to  recover,  the  erroneous  admission  in 
evidence  of  an  alleged  protest  of  plaintiff  against 
the  issuance  of  a  certificate  of  purchase  to  the 
defendant  was  harmless. 

McFarland  and  Henshaw,  JJ.,  dissenting. 

On  rehearing.  Affirmed.  For  opinion  in 
department,  see  66  Pac.  858. 

Mastlck,  Belcher  &  Mastlck  and  W.  B. 
treadwell,  for  appellant  Stanton  It.  Car- 
ter, (or  respondent 

BEATTY,  C.  J.  Plaintiff  sues  to  quiet  his 
title  to  the  west  20  chains  of  section  31,  and 
of  that  part  of  section  30  lying  south  of  the 
San  Joaquin  river,  In  a  certain  township  In 
Merced  county.  Defendant  disclaims  as  to 
the  east  GVi  chains  of  the  premises  described 
In  the  complaint,  but  asserts  title  to  the  re- 
mainder, so  that  the  tract  In  dispute  is  the 
west  131/i  chains  of  section  31,  and  of  that 
part  of  section  30  south  of  the  river.  The 
land  Is  swamp  and  overflowed,  and  part  of 
the  grant  of  the  United  States  to  the  state  of 
California.  Each  of  the  parties  claims  un- 
der the  state— plaintiff  under  a  patent  Is- 
sued In  December,  1873,  defendant  under  a 
certificate  of  purchase  Issued  In  1887.    If  the 


land  in  dispute  was  conveyed  by  the  patent, 
the  plaintiff  has  the  title;  otherwise  it  be- 
longs to  the  defendant.  The  trial  court  found 
for  the  defendant,  and  entered  Judgment  ac- 
cordingly. Plaintiff  appeals  from  the  Judg- 
ment upon  the  ground  that  the  calls  of  the 
patent  establish  bis  title  conclusively,  and 
that  the  court  erred  in  admitting  over  his  ob- 
jection Incompetent  evidence  to  explain,  to 
vary,  and  to  contradict  the  patent. 

The  evidence  so  objected  to  consisted  prin- 
cipally of  the  plats  and  field  notes  of  official 
surveys  made  by  the  county  surveyor  of 
Merced  county  as  a  basis  for  the  issuance  of 
the  patent  under  which  plaintiff  claims. 
These  plats  and  field  notes  were  introduced 
for  the  purpose  of  aiding  the  court  in  deter- 
mining which  of  two  conflicting  calls  in  the 
patent  should  prevail.  The  description  in 
the  patent,  so  far  as  material,  reads  as  fol- 
lows: "Survey  No.  267  Swamp  and  Over- 
flowed Lands,  Merced  (3ounty,  Township  No. 
7  South,  Range  No.  10  East,  Mount  Diablo 
Meridian:  sections  Nos.  19,  20,  28,  29,  30, 
31,  32  and  33,  portions  of  said  sections,  and 
more  particularly  described  in  field  notes  of 
said  survey,  as  follows:  Beginning  at  the 
southeast  corner  of  the  southwest  quarter  of 
section  thirty-three  (33)  In  township  seven 
(7)  south,  range  ten  (10)  east,  Mt.  Diablo 
meridian,  thence  west  40.00  chs.,  thence 
north  20.00  chs.,  thence  west  20.00  chs., 
thence  north  40.00  chs.,  thence  west  60.00 
chs.,  thence  south  20.00  chs.,  thence  west 
40.00  chs.,  thence  south  20.00  chs.,  thence 
west  20.00  chs.,  thence  south  20.00  chs., 
thence  west  6.50  chs.  to  the  Orestlmba 
Rancho,  thence  N.  0  degrees  20  minutes,  E. 
126.50  chs.,  to  the  San  Joaquin  river."  The 
remaining  calls,  which  meander  the  river 
eastwardly  to  a  designated  point  and  thence 
south  to  the  place  of  beginning,  may,  for  the 
present,  be  disregarded. 

A  careful  comparison  of  this  description 
with  the  gdvemment  township  as  defined  by 
the  public  laws  of  the  United  States,  of  which 
we  take  Judicial  notice,  will  demonstrate  the 
fact  that  it  does  not  Include,  in  terms,  any 
portion  of  the  west  13.50  chains  of  sections 
30  and  31,  the  tract  in  controversy.  It  will 
be  seen  that  it  carries  the  southern  boundary 
from  the  point  of  beginning,  by  various 
courses,  to  the  southeast  comer  of  the  south- 
west quarter  of  the  southwest  quarter  of 
section  31,  which,  If  the  township  is  of  the 
size  prescribed  by  law,  we  know  is  Just  20 
chains  east  of  the  southwest  comer  of  the 
section  and  of  the  township.  From  this 
point  it  runs  west  only  6.50  chains  (to  the 
Orestlmba  Rancho),  and  thence  north,  20 
minutes  east  126.50  chains  to  the  river.  Now, 
as  to  the  call  for  the  Orestlmba  Rancho, 
which  it  is  contended  by  appellant  controls 
absolutely,  and  by  an  Inflexible  rule,  all  In- 
consistent calls  (for  courses,  distances,  and 
quantity),  it  is  to  be  observed  tliat  we 
can  know  nothing  Judicially  of  itii  location. 
Looking  to  the  patent  alone,  we  would  be 
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bound  to  assume  that  a  line  or  comer  of  the 
rancho  Is  to  be  found  at  a  point  6.50  chains 
west  of  the  southwest  comer  of  the  south- 
west quarter  of  the  southwest  quarter  of  sec- 
tion 31  (this  point  Is  hereinafter  referred  to 
as  "the  point  noted"),  for  there  Is  where  the 
description  in  the  patent  places  it,  and  it  is 
quite  consistent  with  every  law  and  public 
record  of  which  we  can  talce  Judicial  notice 
that  the  northeast  corner  of  the  raucho  may 
coincide  with  that  point.  This  fact  was 
thoroughly  understood  by  plalntiflf,  and  ac- 
cordingly he  did  not  in  the  trial  court  rest 
his  case  upon  his  patent  alone.  If  he  had 
done  so,  he  must  Inevitably  have  been  non- 
suited. To  make  any  case  at  all  it  was  nec- 
essary for  him  to  introduce  evidence  aliunde 
the  patent  to  show  that  the  Orestlmba  Ran- 
cho had  an  existence,  and  that  it  was  locat- 
ed more  than  6.50  chains  west  of  the  point 
noted.  The  evidence  which  he  introduced  for 
this  purpose  was  a  duly  certified  copy  of 
the  official  plat  of  the  United  States  survey 
of  the  township,  upon  the  margin  of  which 
in  the  blanit  space  west  of  the  township  line 
appear  the  words  "Orestlmba  Rancho."  Con- 
ceding that  this  evidence  was  competent  and 
sufficient  to  show  that  there  was  a  tract 
known  as  the  Orestlmba  Rancho,  the  eastern 
t>onndary  of  which  coincided  with  the  west- 
em  boundary  of  sections  30  and  31,  it  did 
not  prove  such  facts  as  of  any  earlier  date 
than  July  26,  lS70,  the  date  of  the  official  ap- 
proval of  the  plat,  and  this  date  it  will  be 
found  is  material.  Nor  did  this  evidence 
show  that  the  Orestlmba  Rancho,  wherever 
located,  wa?  marked  by  any  Inclosure  or  vis- 
ible monument  whatever.  In  short,  nothing 
was  shown  by  this  evidence  except  the  nak- 
ed fact  that  at  the  date  of  plaintiff's  patent 
there  was  a  map  of  the  township  on  file  in 
the  office  of  some  federal  official  (the  Survey- 
or General  or  registrar  of  the  local  land  of- 
fice), upon  which  the  Orestlmba  Rancho 
was  platted  on  the  west  of  the  township,  1. 
e.,  20  chains  Instead  of  6.50  chains  west  of 
the  point  noted.  This  map  Is  not  referred  to 
In  the  patent,  end  there  is  no  evidence,  or 
ground  to  presume,  that  it  was  used  or  ex- 
amined by  any  of  our  state  officials  con- 
cerned in  the  preparation  and  issuance  of  the 
patent.  Considering  the  character  of  this 
evidence  offered  by  plaintiff  for  the  purpose 
of  locating  the  Orestlmba  Rancho  20  chains 
Instead  of  6.50  chains  west  of  the  point  not- 
ed, thereby  producing  an  ambiguity  of  de- 
scription where  none  appeared  before,  and 
all  for  the  purpose  of  controlling  the  terms 
of  the  patent,  it  seems  singularly  inconsist- 
ent for  him  now  to  contend  that  the  court 
erred  in  admitting  and  considering  evidence 
of  the  same  character  when  introduced  by 
the  defendant,  for  the  purpose  of  showing 
that  on  the  maps  actually  used  by  our  state 
officials,  and  referred  to  In  the  patent,  the 
eastern  boundarj-  of  the  Orestlmba  Rancho 
was  located  where  the  call  placed  it,  L  e., 
6.50  chains  west  of  the  point  noted. 
75  P.— 4 


Before  stating  the  particulars  of  the  evi- 
dence, which  plaintiff  contends  was  errone- 
ously admitted  over  his  objections,  it  may 
be  well  to  call  attention  to  the  fact  that  the 
sale  of  state  lands  is  regulated  by  statute. 
When  plaintlfTs  application  to  purchase  was 
made,  in  October,  1868,  the  statute  in  force 
was  an  act  passed  in  April,  1868— a  general 
revision  of  previous  acts  regulating  the  sale 
of  state  lands.  St.  1807-68,  p.  507,  c.  415. 
It  contains  detailed  and  minute  regulations 
regarding  applications  to'  purchase,  and  all 
the  steps  leading  up  to  the  Issuance  of  the 
patent.  For  the  sale  of  swamp  land  the 
process  in  brief  was  as  follows:  The  appli- 
cant was  required  to  file  with  the  surveyor 
of  the  county  where  the  land  was  situate 
an  affidavit  containing,  among  other  things, 
a  description  of  the  land  he  desired  to  pur- 
chase, whereupon  it  became  the  duty  of  the 
surveyor  to  make  and  record  (except  when 
surveys  had  ahready  been  made)  a  survey  of 
the  land  applied  for,  and  to  complete  and 
forward  to  the  Surveyor  General  duplicate 
copies  of  such  "survey,  plat,  and  field  notes," 
together  with  the  application  to  purchase. 
If  the  surveyor  general  approved  the  survey, 
he  issued  to  the  applicant  a  certificate  of 
his  approval,  upon  presentation  of  which  to 
the  county  treasurer  the  purchase  money 
($1  per  acre)  was  accepted  and  receipted  for. 
Upon  proof  of  payment  the  Surveyor  General 
certified  all  the  facts  to  the  Governor  and 
Secretary  of  State,  who  signed  and  sealed  a 
patent  containing,  among  other  recitals,  one 
to  the  effect  that  the  "lands  hereinafter  de- 
scribed have  been  duly  and  properly  sur- 
veyed in  accordance  with  law."  This  recital, 
iB  itself,  would  be  sufficient  to  connect  the 
description  in  the  patent  with  the  plat  and 
field  notes  constituting  a  part  of  the  records 
of  the  county  surveyor's  and  Surveyor  Gen- 
eral's offices;  but  it  will  be  seen  from  that 
portion  of  the  description  above  quoted  from 
this  patent  that  it  makes  direct  reference  to  i 
"Survey  No.  267,  Swamp  aud  Overflowed 
Lands."  This  reference  to  the  survey  is 
necessarily  a  reference  to  the  plat  which  is 
an  essential  part  of  It,  and  thereby  the  de- 
scription contained  in  the  patent  is  brought 
within  the  operation  of  subdivision  6  of  sec- 
tion 2077  of  the  Code  of  Civil  Procedure, 
prescribing  the  rules  for  construing  the  de- 
scription of  lands.  That  subdivision  reads 
as  follows:  "When  the  description  refers 
to  a  map,  and  that  reference  is  inconsistent 
with  other  particulars,  it  controls  them  if  it 
appear  that  the  parties  acted  with  reference 
to  the  map;  otherwise,  the  map  is  subordi- 
nate to  other  definite  and  ascertained  par- 
ticulars." 

This  rule,  of  course,  applies  to  ambigu- 
ous descriptions— descriptions  requiring  con- 
structidn  on  account  of  false,  conflicting,  or 
equivocal  calls— and  Is  peculiarly  applicable 
and  absolutely  controlling  in  this  case;  for, 
as  has  been  shown,  the  officers  charged  with 
the  duty  of  preparing,  executing,  and  issuing 
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patents  of  this  character— the  Surveyor  Gen- 
eral, Governor,  and  Secretary  of  State— have 
nothing  to  guide  them  In  describing  the  land 
except  the  field  notes  and  plat  returned  by 
the  county  surveyor,  together  with  the  ap- 
plication to  purchase.  They  must,  neces- 
sarily, refer  to  the  plat  In  describing  the 
tract  conveyed,  and  in  this  case  they  have 
actually  done  so.  The  plat,  therefore,  by 
the  express  terms  of  the  Code  rule,  "controls" 
other  and  inconsistent  particulars  in  the  de- 
scription, and  necessarily  determines  which 
of  two  Inconsistent  calls  must  give  way 
whenever  it  confirms  one  of  them  and  con- 
flicts with  the  other.  The  court,  therefore, 
did  not  err  in  admitting  plaintiff's  applica- 
tion to  purchase  and  the  approved  surveys 
referred  to  in  the  patent.  Nor  was  it  prej- 
udicial error,  If  error  at  all,  to  admit  the 
prior  surveys,  made  for  other  parties,  of 
these  same  lands.  Their  certificates  of  pur- 
chase had  been  forfeited  (presumably  for 
nonpayment),  and  Miller's  application  was 
to  purchase  the  lands  formerly  surveyed  for 
them.  The  lands  having  been  previously 
surveyed,  the  law  did  not  require  a  resurvey 
In  the  fields  and  presumably  the  survey  ac- 
companying Miller's  application  was  com- 
piled from  the  data  in  the  surveyor's  office, 
consisting  of  the  plats  and  field  notes  of  the 
former  survey.  At  all  events,  there  is  an 
exact  correspondence  between  the  earlier  and 
later  surveys  and  plats  so  far  as  they  affect 
the  question  before  us,  and  if  the  survey 
made  for  Miller  was  properly  admitted  the 
admission  of  the  others  did  him  no  harm, 
unless  he  was  injured  by  the  additional  light 
they  threw  on  the  origin  of  the  mistalien  call 
for  the  OresOmba  Rancho.  These  earlier 
surveys,  of  which  the  survey  for  Miller  was 
a  mere  recompilation,  were  made  In  1865, 
five  years  before  the  government  plat  of  the 
township  was  approved— five  years,  that  is  to 
say,  before  the  Orestlmba  Rancho  was  locat- 
ed west  of  the  township  line  according  to 
any  evidence  that  had  been  introduced  in  the 
case  at  the  time  when  they  were  offered. 
They  showed  that  at  the  time  they  were 
made  the  eastern  boundary  of  the  Orestlmba 
Rancho  was  plainly  marked  by  the  posts 
and  mounds  of  a  government  survey  6.50 
chains  west  of  the  point  noted,  and  it  was 
80  delineated  on  the  plat  of  the  survey. 
This  fact  was  subsequently  explained  by 
evidence  that  the  rancho  had  been  twice  sur- 
veyed—once in  1859,  and,  upon  the  rejection 
of  that  survey,  again  in  1861.  The  latter 
survey— how  long  after  its  date  does  not 
appear— was  finally  patented,  and  then  no 
doubt  correctly  marked  on  the  township  plat 
at  some  date  prior  to  Its  approval  in  1870. 
At  the  time  of  the  state  survey,  however, 
the  monuments  first  erected  to  mark  the 
boundary  of  the  rancho  were  still  standing- 
some  of  them,  at  least— and  this  fact  ex- 
plains the  call  for  the  Orestlmba  Rancho  at 
6.50  chains  west  of  the  point  noted.  The 
principle  upon  which  the  ruling  admitting 


this  evidence  may  be  sustained  is  illustrated 
by  the  decision  In  Irving  v.  Cunningham,  58 
Cal.  306.  A  deed  contained  a  call  for  a  line 
running  200  varas  to  a  creek  (arroyito). 
There  was  no  creek  upon  the  course  of  that 
line  nearer  than  600  varas,  and  the  conten- 
tion was  that  the  natural  visible  monument 
must  prevail  over  the  call  for  distance.  But 
it  appeared  that  there  was  a  small  gully 
at  about  the  distance  of  200  varas,  in  which 
water  ran  in  rainy  weather.  It  was  held 
that  the  grantor  was  more  likely  to  have 
called  this  gully  a  creek  than  to  have  been 
so  badly  mistaken  as  to  the  distance,  and  the 
call  for  distance  prevailed.  So  here  it  not 
only  appears  that  the  agents  of  the  state 
might  have  been  mistaken  as  to  the  bound- 
ary of  the  rancho,  but  that  they  were  mis- 
taken, and  were  led  into  their  mistake  by 
the  visible  monuments  of  a  former  boundary. 
Appellant  would  have  us  entirely  disregard 
this  natural  and  excusable  mistake,  with  the 
consequence  of  more  than  trebling  the  call 
for  distance,  and  also  of  violating  other  im- 
portant calls  of  the  patent;  for.  If  we  extend 
his  southern  boundary  to  the  township  line, 
it  results  in  increasing  the  length  of  the 
western  line  running  to  the  river,  changes 
the  courses  and  distances  of  the  meander- 
ing lines  along  the  river  from  the  northwest 
corner  of  the  survey,  and  adds  171  acres  to 
the  quantity  of  land  contained  in  the  survey 
as  returned  and_approved,  and  this  171  acres 
is  land  which  is'  sold  by  the  acre,  and  which 
has  never  been  paid  for. 

Further  discussion  of  this  point  is  perhaps 
unnecessary,  for  if  the  admission  of  survey 
207  was  not  error,  as  it  clearly  was  not, 
and  If  the  plat  constituting  an  essential  part 
of  that  survey  proves,  as  It  does,  that  all 
parties  to  this  patent  understood  that  the  . 
Orestlmba  Rancho  was  only  6.50  chains  west 
of  the  point  noted,  the  admission  of  other 
evidence  to  show  how  they  came  to  be  mis- 
taken, though  it  may  have  been  superfluous, 
and  even  incompetent,  could  not  possibly 
have  been  prejudicial. 

The  proposition  advanced  by  appellant  that 
a  patent  issued  by  the  state  is  conclusive  as 
to  all  matters  therein  contained,  and  that  ex- 
trinsic evidence  is  not  admissible  to  impeach, 
vary,  or  even  explain  it,  etc.,  if  accepted  to 
Its  full  extent  would,  as  we  have  seen,  put 
him  out  of  court;  for  his  patent  not  only 
does  not  include  the  land  In  controversy,  but 
by  a  description  which,  read  in  connection 
with  the  law,  is  exact  and  definite  and  com- 
plete in  itself,  clearly  excludes  It.  But  quali- 
fying the  proposition  as  It  must  be  qualified, 
it  may  be  said  that  the  respondent  does  not 
controvert  it,  and  we  certainly  do  not  ques- 
tion it  A  patent  is  no  doubt  conclusive 
between  the  parties  and  their  privies  against 
any  collateral  attack,  but  before  it  con- 
cludes anything  It  must  be  construed  and  Its 
meaning  determined,  and  when  It  contains 
conflicting  calls  thejr  are  to  be  reconciled 
upon  the  same  principles  and  by  the  same 
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rules  that  govern  the  construction  of  other 
deeds  of  conveyance.  This  proposition  is 
as  vital  to  appellant's  contention  as  to  that 
of  the  respondent.  The  whole  difference  be- 
tween them  consists  in  the  difTerent  rule  of 
construction  for  which  they  contend.  Ap- 
pellant claiming  that  the  Orestlmba  Rancho, 
as  platted  on  the  township  map,  was,  at  the 
date  of  the  patent,  a  monument,. insists  that 
the  absolute  and  inflexible  rule  of  law  re- 
quires all  conflicting  calls  for  distance,  etc., 
to  give  way  to  the  call  for  the  rancho. 

But  this  was  never  an  absolute  and  in- 
flexible rule.  On  the  contrary,  it  has  always 
been  subject  to  exceptions  and  qualifications 
of  various  kinds,  and  the  books  are  full  of 
cases  in  which  the  call  for  visible  monu- 
ments has  been  made  to  yield  to  other  calls 
in  order  to  carry  out  the  true  intention  of  the 
parties  to  conveyances  of  lands.  And  our 
statute  (Code  Civ.  Proc.  i  2077)  has  adopt- 
ed the  rule  with  all  its  exceptions  and 
Oualiflcatlons.  It  is  true  that,  among  oth- 
er rules  prescribed  by  this  section  of  the 
Code,  it  is  provided  in  subdivision  2  that 
when  permanent  and  visible  ascertained 
boundaries  or  monuments  are  inconsistent 
with  the  measurement  either  of  lines,  angles, 
or  surfaces,  the  boundaries  or  monuments  are 
paramount,  but  this,  like  every  other  rule 
embraced  In  the  section,  is  subject  to  the 
qualification  contained  In  the  first  clause, 
that  they  control  only  when  there  are  no 
other  suflicient  circumstances  to  determine  a 
doubtful  construction,  and  it  is  further  sub- 
ject to  the  rule  prescribed  by  the  sixth  sub- 
division, that  a  map  referred  to  in  the  deed, 
and  with  reference  to  which  the  parties  act- 
ed, controls  other  particulars.  In  view  of 
this  statutory  rule  it  is  hardly  necessary  to 
quote  the  decisions,  but  this  court  has  more 
than  once  resorted  to  an  accompanying  map 
for  the  purpose  of  construing  a  deed.  In 
Serrano  v.  Rawson,  47  Cal.  55,  the  court  said: 
"In  determining  the  location,  the  plat  of 
the  survey,  which  Is  a  part  of  the  patent, 
is  often  entitled  to  as  much,  and  perhaps 
to  more,  weight  than  the  courses  and  dis- 
tances. Vance  v.  Fore,  24  Cal.  435.  In  all 
cases  of  conflicting  descriptions,  the  object 
of  the  court  is  to  ascertain  the  intention 
of  the  parties,  and  the  entire  description  con- 
tained in  the  Instrument  should  be  resorted 
to  for  the  purpose  of  ascertaining  the  in- 
tention." 

Numerous  decisions  here  and  elsewhere 
might  l>e  quoted  to  the  same  eftect,  but  to  do 
90  would  unnecessarily  extend  this  opinion. 

Appellant  cites  a  number  of  cases  to  the 
proposition  that  when  a  boundary  line  is  call- 
ed for  it  means  the  true  boundary  of  the  tract, 
and  not  what  the  parties  may  have  suppos- 
ed the  Hues  to  be.  In  every  one  of  these 
cases  the  boundary  line  was  the  only  call; 
there  was  no  conflicting  call  corresponding 
to  what  the  parties  supposed  to  be  the  true 
boundary;  there  was  no  survey,  and  no  map 


or  plat;  no  reference  to  any  line  marked 
by  a  fence  or  other  visible  monument. 

There  was  some  other  evidence  admitted 
over  appellant's  objection,  but  the  rulings  of 
the  court  were  correct,  except,  perhaps,  in 
admitting  the  alleged  protest  of  appellant 
against  the  issuance  of  a  certificate  of  pur- 
chase to  the  defendant.  We  do  not  see  how 
that  evidence  could  have  been  considered 
relevant,  but  it  was  certainly  harmless. 

The  Judgment  is  attlrmed. 

We  concur:  ANGELLOTTI,  J.;  LORI- 
GAN,  J. 

SHAW,  J.  I  concur  in  the  foregoing  opin- 
ion of  the  CHIEF  JUSTICE,  and  also  in 
the  concurring  opinion  of  Mr.  Justice  VAN 
DYKE. 

VAN  DYKE,  J.  I  concur.  It  Is  quite 
true,  as  claimed  by  the  appellant,  that  a  pat- 
ent Issued  by  the  United  States  or  the  state 
under  provisions  of  law  for  tbe  disposal  of 
public  land  is  conclusive  as  to  all  the  ante- 
cedent acts  required  by  law  to  authorize  the 
issuing  of  the  patent,  and  that  the  patent 
cannot  be  collaterally  attacked  by  showing 
that  any  such  acts  were  not  complied  with. 
The  evidence  here  In  question,  however,  was 
not  offered  by  the  defendant  for  the  purpose 
of  impeaching,  contradicting,  or  varying  the 
patent,  but  to  aid  the  court  in  reconciling 
the  inconsistent  calls  in  the  description  of  the 
premises  conveyed,  so  as  to  arrive  at  the 
true  meaning  of  the  instrument  It  is  con- 
ceded that  there  is  an  error  in  tbe  descrip- 
tion, and  the  question  is  as  to  which  ode  of 
tbe  conflicting  calls  controls.  The  appellant 
contends  that  the  call  "to  the  Orestimba 
Rancho"  constitutes  a  designation  of  a  monu- 
ment which  controls  in  the  description  over 
the  distance,  course,  and  quantity  given.  The 
rule  governing  the  construction  of  descriptive 
parts  of  a  conveyance  has  been  carried  into 
our  Codes.  It  is  declared  that  when  the 
construction  Is  doubtful,  and  there  are  no 
other  sufficient  circumstances  to  determine  it, 
and  that  there  are  certain  deflnlte  and  ascer- 
tained particulars  in  the  description,  the  ad- 
dition of  others  which  are  iudeflnlte,  un- 
known, or  false  does  not  frustrate  the  con- 
veyance, but  it  is  to  be  considered  by  the 
first  mentioned  particular.  That  when  per- 
manent and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the 
measurement,  either  lines,  angles,  or  sur- 
faces, the  boundaries  or  monuments  are  para- 
mount. When  the  description  refers  to  a 
map,  and  that  reference  is  inconsistent  with 
other  particulars,  it  controls  them  if  it  ap- 
pears that  the  parties  acted  with  reference 
to  the  map.  Code  Civ.  Proc.  i  2077,  subds. 
1,  2,  C.  And  it  is  further  provided  that  for 
the  proper  construction  of  an  instrument  the 
circumstances  under  which  it  was  made,  in- 
cluding the  situation  of  the  subject  of  the 
instrument  and  all  the  parties  to  it,  may  also 
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be  shown,  so  that  the  Judge  may  he  placed 
in  the  position  of  tliose  whose  language  he  is 
to  Interpret.  Id.-  §  1860.  The  reason  why 
monuments,  as  a  general  thing  in  the  de- 
termination of  boundaries,  control  courses 
and  distances,  is  that  they  are  less  liable 
to  mistakes.  But  this  rule  is  not  inflexible; 
it  ceases  with  the  reason  for  it,  as  when  the 
monuments  referred  to  are  not  known  and 
visible  objects  on  the  ground.  Grants  or 
conveyances  generally  are  to  be  interpreted 
in  like  manner  as  written  contracts,  and 
should  be  so  interpreted  as  to  give  effect  to 
the  mutual  intention  of  the  parties  at  the 
time  of  the  contract  or  conveyance.  The 
patent  in  this  case  recites  that  It  appears  by 
the  certificate  of  the  register  of  the  state 
land  office  (giving  the  date  and  number)  that 
the  tracts  of  swamp  and  overflowed  lands 
thereinafter  described  have  been  duly  and 
properly  surveyed  in  accordance  with  law, 
and  full  payment  made  to  the  state  for  the 
same,  and  more. particularly  described  in  the 
field  notes  of  said  survey,  as  follows,  etc, 
then  giving  the  description  by  courses  and 
distances,  containing,  as  stated,  1,878.26  acres. 
But  to  carry  the  western  boundary  to  the 
westerly  line  of  the  township  and  the  east- 
em  line  of  the  Orestimba  Rancho  would  re- 
quire 20  chains  Instead  of  6^  and  would  em- 
brace 171  acres  more  than  stated  in  the  pat- 
ent. Parties  to  a  conveyance  are  supposed 
to  be  on  the  land  or  acquainted  with  the  land 
conveyed,  and  to  have  noticed  permanent  ob- 
jects constituting  the  boundary  referred  to 
in  the  description  of  the  prop^ty  conveyed. 
Judge  Sanderson  in  Walsh  v.  HUl,  38  Cal. 
487,  speaking  on  this  question  of  the  descrip- 
tive parts  in  a  conveyance,  says:  "In  con- 
clusion, upon  this  branch  of  tlie  case,  we 
deem  it  proper  to  say  that  in  the  construction 
of  written  instruments  we  have  never  de- 
rived much  aid  from  the  technical  rules  of 
the  books.  The  only  rule  of  much  value — 
one  which  is  frequently  shadowed  forth,  but 
seldom,  if  ever,  expressly  stated  in  the  books 
—is  to  place  ourselves  as  near  as  possible 
In  the  seats  which  were  occupied  by  the  par- 
ties at  the  time  the  instrument  was  executed; 
then,  taking  it  by.  Its  four  coriters,  read  it." 
It  does  not  appear  that  there  is  any  monu- 
ment or  object  on  the  ground  at  the  west 
line  of  the  township  and  the  east  line  of  the 
Orestimba  Rancho,  as  finally  located,  but  that 
the  same  is  an  imaginary  line.  It  is  differ- 
ent, therefore,  from  a  case  where  there  is  a 
permanent  object  or  monument  on  the  ground 
like  a  river,  or  stream,  or  point  of  rocks,  or 
known  tree,  or  anything  of  the  kind.  There 
is  no  reason,  therefore,  why  the  call  "to  the 
Orestimba  Rancho"  should  control  all  the 
other  parts  of  the  description  inconsistent 
with  it,  to  wit,  courses,  distances,  and  quan- 
tity of  land  conveyed.  In  Pico  v.  Cole- 
man, 47  Cal.  65,  It  Is  said:  "In  construing  a 
deed  all  its  parts  must  be  consulted,  and  it 
must  be  read  in  the  light  of  surrounding 
ch'cumstances,  and  the  intention  of  the  par- 


ties arrived  at  in  this  way."  In  Serrano  t. 
Rawson,  47  Cal.  55,  the  court  says:  "In  de- 
terrainiug  the  location,  the  plat  of  the  sur- 
vey, which  is  part  of  the  patent,  is  often 
entitled  to  as  much  and  perhaps  to  more 
weight  than  the  courses  and  distances.  In 
all  cases  of  conflicting  description,  the  object 
of  the  court  is  to  ascertain  the  intention  of 
the  parties,,  and  the  entire  description  con- 
tained in  the  instrument  should  be  resorted 
to  for  the  purpose  of  ascertaining  the  inten- 
tion. Courts  will  give  effect  to  every  i)art 
of  the  description  If  possible;  but,  if  this 
cannot  be  done,  they  reject  that  which  Is  re- 
pugnant to  the  general  intent  of  the  instru- 
ment" And  it  is  also  the  rule  in-  the  inter- 
pretation of  contracts  or  conveyances  that 
where  uncertainty  exists  in  the  contract  as 
between  a  public  officer  or  body,  as  such,  and 
a  private  party,  it  is  presumed  all  uncertainty 
was  caused  by  the  private  party.  Civ.  Code, 
{  1654.  In  this  case  it  cannot  l)e  presumed 
that  the  state  or  its  officers  intended  to  con- 
vey by  patent  to  the  plaintiff  171  acres  more 
than  he  paid  for,  and  any  mistake  in  the 
description  which  would  result  in  that  is 
presumed  to  have  been  caused  by  the  gran- 
tee, and  not  so  intended  by  the  grantor.  The 
plaintiff  applied  to  purchase  "a  certain  tract 
of  swamp  and  overflowed  land  in  Merced 
county,  lying  and  situate  on  the  left  bank  of 
the  San  Joaquin  river,  being  the  lands  sur- 
veyed for  William  WUson,  B.  M.  Wilson. 
Noah  Stitts,  N.  B.  Bldred,  and  WUllam  MUes. 
In  township  7  south,  range  10  east,  base  and 
meridian  of  Mount  Diablo."  In  the  field 
notes  of  the  survey  for  William  Wilson,  the 
tract  of  land  bordering  on  the  premises  in 
controversy,  it  is  stated  by  the  surveyor  that 
there  was  "a  well  preserved  cor.  of  Ores- 
timba Rancho  found  40  chains  north,  20  min- 
utes east,  of  the  S.  B.  cor.  of  the  Rancho." 
The  plat  of  the  survey  in  question  shows  a 
mound  at  the  comer  mentioned,  which  is 
made  the  southwest  comer  of  the  land  so  sur- 
veyed, and  a  line  from  this  to  the  San  Joa- 
quin river,  as  indicated  on  said  map,  leaves 
a  strip  of  land  between  that  and  the  town- 
ship line  (being  the  land  in  controversy), 
which  is  marked  on  said  map  as  part  of  the 
Orestimba  Rancho.  It  is  quite  reasonable  to 
suppose,  therefore,  that  the  designation  "to 
the  Orestimba  Rancho"  in  the  patent  was 
intended  to  refer  to  this  line  from  the  mound 
to  the  river,  as  Indicated  by  the  survey  for 
Wilson.  This  would  reconcile  the  various 
calls  in  the  description  of  the  land  conveyed. 
In  view  of  the  discrepancy  in  question,  it 
was  entirely  proper  to  admit  in  evidence  the 
application  of  the  plaintiff  to  purchase  the 
land,  as  well  as  the  surveys  of  the  parties 
from  whom  he  purchased,  as  they  would  en- 
able the  court  to  determine  which  of  the  calls 
was  erroneous. 

We  dissent,  and  adhere  to  the  opinion  de- 
livered in  department  (66  Pac.  858):  Mc- 
FARLAND,  J.;   HENSHAW,  J. 
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In  re  HITTELL'S  ESTATE.     (S.  F.  3,490.) 

HITTELL  et  al.  t.  GREER. 
(Supreme  Court  of  California.     Dec.  26,  1903.) 

WILL—JOINT  INTEREST— TENANCY  IN  COMMON 
—SURVIVORSHIP. 

1.  Under  Civ.  Code,  S  1350,  providins  that  a 
devise  or  legacy  to  more  than  one  person  vests 
in  them  as  owners  in  common,  sections  G85  and 
•iSa,  de6ning  "interest"  in  common  and  "joint 
interest,"  and  section  686,  providing  that  every 
interest  created  in  favor  of  several  persons 
shall  be  in  common,  unless  expressly  declared 
a  joint  interest,  a  bequest  of  all  the  testator's 
estate  to  two  persons  creates  a  tenancy  in  com- 
mon. 

2.  A  beqaest  to  two  persons  (naming  them) 
"with  whom  I  live,  and  whom  I  regard  and 
treat  as  my  adopted  daughters,"  is  not  a  bequest 
to  a  class,  entitling  one  to  the  entire  bequest 
on  the  death  of  the  other  before  the  death  of  the 
testator. 

3.  Where  a  will  bequeathed  the  entire  estate 
to  two  persons,  stating  that  the  testator  re- 
garded them  as  adopted  daughters,  and  giving 
reasons  for  making  no  bequests  to  his  heirs,  to 
the  effect  that  they  were  already  provided  for, 
on  the  death  of  one  devisee  before  the  testa- 
tor's death  the  court  will  not  construe  the  will 
to  create  a  right  of  survivorship  in  the  other,  in 
order  to  cany  out  the  intent  of  the  testator 
that  his  heirs  should  not  take  under  the  will. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  Of  San  Francisco: 
J.  V.  Coffey,  Judge. 

Proceedings  on  the  estate  of  John  S.  Hlt- 
-tell,  deceased.  From  a  decree  distributing 
the  wliole  estate  to  Anna  P.  Greer,  Theo- 
dore H.  Hlttell  and  others  appeal.    Reversed. 

Theodore  H.  Hittell,  for  appellants.  Smith 
&  Pringle  and  W.  B.  Koblmyer,  for  respond- 
•ent 

McFARLAND,  3.  The  deceased  died  tes- 
tate, and  this  appeal  Is  by  heirs  at  law  trdm 
a  decree  of  distribution  by  which  the  whole 
of  tbe  estate  is  distributed  to  the  respond- 
«nt,  Anna  P.  Greer,  a  devisee  named  in  tbe 
will.  Tbe  contention  of  appellants  is  that 
only  one  undivided  one  half  of  the  property 
of  the  deceased  went  to  the  respondent  un- 
der tbe  will,  and  tliat  tbe  other  half  was  on- 
disposed  of,  and  vested  in  the  heirs  at  law, 
and  this  contention  must  be  sustained. 

There  was  before  tbe  trial  court  a  pboto- 
grapblc  copy  of  the  will,  and  it  is  In  tbe 
record  on  appeal.  It  is  contended  by  appel- 
lants that  a  certain  word  in  tbe  will  Is 
"daughter"  (In  the  singular),  and  by  re^ond- 
ent  that  it  Is  "daughters"  (in  the  plural). 
Tbe  court  below  did  not  expressly  find 
wbetber  tbe  word  is  singular  or  plural.  Tbe 
only  evidence  on  tbe  point,  outside  of  what 
tbe  will  itself  shows,  is  tbe  testimony  of  one 
Ames,  who  was  called  by  respondent  as 
an  expert  on  handwriting.  He  testified  that 
the  word  "was,  as  a  physical  fact,  written 
'daughter,'  in  tbe  singular,"  and  then  went 
oat  of  tbe  realm  of  expert  testimony  to  say 
that  tatdng  tbe  context,  tbe  grammatical 
construction  of  tbe  sentence,  etc.,  "be  was 
of  tbe  opinion  tliat  it  was  intended  to  mean 


'daughters.' "  The  court  below  must  have 
treated  the  word  as  plural,  for  otherwise 
there  would  be  no  pretense  for  the  theory 
upon  which  the  decree  rests.  But  as.  In  our 
opinion,  tbe  contention  of  appellants  must  be 
maintained  wbetber  tbe  word  be  held  to  be 
singular  or  plural,  we  will  not  pass  on  that 
question,  and,  for  tbe  purpose  of  this  opinion, 
will  take  it  to  be  "daughters,"  and  so  write 
it  in  tbe  part  of  tbe  will  hereinafter  copied. 

The  will,  omitting  tbe  parts  which  are 
merely  formal  or  not  material  here,  is  as 
follows:  "I  bequeath  all  my  real  and  per- 
sonal property  to  Anna  P.  Greer  and  Mary 
M.  Greer  with  whom  I  live  at  tills  house 
1216  Hyde  St.,  and  whom  I  regard  and  treat 
as  my  adopted  daughters.  I  give  nothing  to 
my  brother  Theodore  because  I  suppose  blm 
to  be  rich:  I  give  nothing  to  any  of  his  chil- 
dren,—Catherine,  Charles  or  Frank,  because 
be  can  provide  for  them;  I  give  nothing  to 
my  sister  Mary  H.  KilUnger  or  to  her  chil- 
dren, Charles,  Flora  and  John,  for  a  similar 
reason;  and  nothing  to  my  niece  Mary  H. 
Kingbury  because  I  suppose  her  husband 
can  provide  well  for  her."  The  will  was 
made  September  8,  1897,  and  tbe  testator 
died  March  0,  1901.  Mary  M.  Oreer,  men- 
tioned in  the  will,  died  on  February  23,  1900 
—more  than  a  year  before  tbe  death  of  tbe 
testator.  There  were  no  findings  or  evidence 
of  facts  as  to  the  circumstances  under  wliicb 
tbe  will  was  made  that  give  any  extrinsic 
aid  to  its  interpretation.  The  will  itself 
shows  that  at  tbe  time  of  Its  execution  tbe 
testator  and  tbe  devisees  were  living  togeth- 
er at  a  certain  place,  and  the  only  additional 
evidence  as  to  that  matter  was  that  tbey 
bad  been  so  living  together  for  "some  ten 
years."  It  also  appears  that  Mary  was 
"about  forty  years  old,"  and  that  Anna  was 
"older";  that  tbey  were  sisters;  that  tbe 
i  testator  continued  to  live  with  Anna  until- 
;  bis  death;  that  be  and  tbey  were  unmarried 
people;  and  that  there  "was  no  relationship 
of  blood  or  marriage  between  said  testator 
and  either  said  Anna  P.  Greer  or  Mary  M. 
Greer."  Tbese  are  tbe  only  facts  not  shown 
by  the  will,  and  tbey  throw  no  light  upon 
its  meaning.  What  it  means  must  therefore 
be  gathered  from  what  appears  upon  Its 
face. 

Tbe  first  apparent  and  obvious  impression 
which  a  reading  of  tbe  Instrument  leaves  on 
tbe  mind  Is  that  tbe  will  makes  a  devise  to 
two  persons,  Anna  and  Mary,  as  tenants  in 
common;  that,  if  they  liad  both  outlived  tbe 
testator,  they  would  have  taken  as  tenants 
in  common,  and  if,  afterwards,  one  of  tbem 
had  died,  ber  estate  would  have  gone  to  her 
heirs  or  devisees,  and  not  to  the  other  co- 
tenant;  and  that,  upon  the  death  of  Mary 
during  the  life  of  the  testator,  tbe  testa- 
mentary disposition  to  ber  failed  or  lapsed, 
in  which  event  it  went  to  the  heirs  at  law 
of  tbe  testator.  Our  Code  expressly  pro- 
vides that  "a  devise  or  legacy  given-  to  more 
than  one  person  vests  in  them  as  owners  in 
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common"  (Civ.  Code,  |  1350);  that  "an  Inter- 
est In  common  Is  one  owned  by  several  per- 
sons not  In  joint  ownership  or  partnership" 
(Id.  §  685);  that,  "a  Joint  Interest  Is  one 
owned  by  several  persons  in  equal  shares, 
by  a  title  created  by  a  single  will  or  transfer, 
"When  expressly  declared  in  the  will  or  trans- 
fer to  be  a  Joint  tenancy"  (Id.  f  683);  and 
by  section  686,  Id.,  that  every  Interest  cre- 
■ftted  in  favor  of  several  persons  is  an  In- 
terest in  common,  unless  a  joint  interest 
created  as  provided  in  section  683  or  held  in 
partnership.  By  the  will  in  question  here, 
no  Joint  tenancy  or  right  or  survivorship  of 
any  character  is  declared  or  intimated.  It 
creates  a  clear  tenancy  in  common. 

Counsel  for  respondent,  as  we  understand 
them,  do  not  seriously  contend  that  the  will 
creates  the  strict  legal  relation  of  joint  ten- 
ancy. But  they  contend  that  their  client  gets 
the  whole  estate,  not  as  a  surviving  Joint 
tenant,  but  as  the  remaining  person  of  a 
"class."  Their  contention  is  that  the  devise 
was  to  Anna  and  Mary  as  a  class,  and  that 
the  case  comes  within  the  rule  that,  where 
there  is  a  devise  to  a  class,  those  of  the  clas^ 
-who  are  in  existence  at  the  death  of  the  tes- 
tator take  the  whole  estate.  We  think  that 
this  position  is  wholly  untenable.  The  de- 
vise in  the  case  at  bar  is  simply  to  two  nam- 
ed individuals,  and  there  is  no  designation 
of  a  "class,"  within  the  meaning  given  that 
word  by  the  authorities.  The  statement  that 
the  devisees  were  persons  with  whom  he 
lived,  and  treated  as  his  adopted  daughters,  is 
of  no  significance,  except,  perhaps,  as  a  rea- 
son given  for  his  bounty.  A  common  in- 
stance of  a  devise  to  a  class  Is  where  a  testa- 
tor gives  property,  generally  to  the  "chil- 
dren" of  a  certain  person,  without  naming 
them— as  to  "the  children  of  my  brother 
John";  and  in  such  a  case  it  is  held  that  the 
devise  is  to  such  children  of  John  as  will  be 
In  existence  at  tlfe  time  of  the  testator's 
death.  There  are  cases  where  In  the  devise 
the  Individuals  and  the  class  are  both  named 
—as,'  for  instance,  where  It  is  "Charles, 
James,  and  Robert,  children  of  my  brother 
John";  and  in  such  cases  courts  have  had 
some  difficulty  in  determining  whether  the 
devise  was  to  the  individuals  named  or  to 
the  class.  In  such  a  case  the  general  rule  is 
that  the  persons  named  take  as  individuals, 
and  not  as  a  class,  unless  some  other  clause 
of  the  will,  or  some  evidence  outside  of  it, 
calls  for  a  different  construction.  The  re- 
sult of  the  authorities— and  counsel  for  each 
side  have  cited  a  large  number  of  them— la 
correctly  stated  In  Page  on  Wills,  |  543,  as 
follows:  "Where  there  is  a  gift  to  a  number 
of  persons  who  are  indicated  by  name,  and 
also  further  described  by  reference  to  the 
class  to  which  they  belong,  the  gift  is  held 
prima  facie  to  be  a  distributive  gift,  and  not 
a  gift  to  a  class;"  and,  after  citations  in  his 
notes,  he  says:  "In  such  cases.  If  one  of  the 


beneficiaries  dies  before  the  testator,  there 
is  therefore  no  right  of  survivorship  to  the 
other  named  beneficiaries."  Indeed,  counsel 
for  respondent  admit  that  "a  denominative 
gift  to  members  of  a  class,  without  more,  is 
not  a  gift  to  the  class."  Therefore,  in  the  case 
at  bar,  even  if  a  class  had  been  named,  the 
gift  would  have  been  to  the  individuals,  be- 
cause there  is  nothing  In  the  other  parts  of 
the  will,  or  in  any  extrinsic  evidence,  show- 
ing a  different  Intent,  and  there  are  no  oper- 
ative words  creating  any  right  of  survivor- 
ship. But  as  before  stated,  there  was  no 
class  named,  and  this  fact  is  an  insurmount- 
able obstacle  in  the  way  of  respondent's  con- 
tention. 

Although  the  will  has  no  operative  words 
to  create  anything  other  than  a  tenancy  in 
common.  It  Is  contended  that  a  right  of  sur- 
vivorship should  be  Judicially  forced  into  it 
In  order  to  carry  out  the  intent  of  the  testa- 
tor, because,  it  is  said,  the  reference  in  the 
will  by  the  testator  to  his  relatives,  who 
were  his  heirs  at  law,  showed  that  he  did 
not  intend  that  they  should  have  any  of  his 
property,  while.  If  there  be  no  survivorship, 
one-half  of  his  estate  would  go  to  such  heirs. 
We  see  no"  merit  In  this  contention.  The 
will  was  made  In  view  of  conditions  existing 
at  the  time  of  Its  execution,  and  as  he  gave 
all  of  his  property  to  the  two  women,  both 
of  them  living,  of  course  be  Intended  at  that 
time,  and  under  existing  circumstances,  that 
bis  heirs  should  take  nothing.  It  was  quite 
natural  that,  having  given  nothing  to  any  of 
his  blood  relatives,  he  should  state  his  rea- 
sons for  bis  conduct  In  that  respect.  These 
reasons  did  not  intimate  any  hostility  to  his 
relations.  They  were  simply  that  he  sup- 
posed them  to  be  well  provided  for  financial- 
ly. As  In  the  case  of  Innumerable  wills,  the 
testator  did  not  anticipate  changed  condi- 
tions, and  did  not  provide  for  the  event  of 
the  death  during  bis  lifetime  of  one  of  the 
named  devisees,  which  be  could  easily  have 
done,  if  he  so  desired,  by  giving  the  prop- 
erty to  them,  or  to  the  survivor  of  them. 
What  his  actual  Intent  may  have  been  after 
the  conditions  were  changed  by  the  death 
of  Mary,  we  have  no  means  of  knowing,  ex- 
cept from  the  fact  that  be  allowed  the  will 
to  stand  as  originally  executed.  He  may 
have  thought  that  one-half  of  his  estate 
would  be  sufficient  for  the  wants  of  the  re- 
maining woman.  At  all  events,  we  must 
apply  the  law  to  the  will  as  U  reads,  and  the 
fact  of  the  death  of  Mary  before  that  of  the 
testator;  and,  thus  applying  it,  the  conclu- 
sion clearly  follows  that  the  living  devisee, 
Anna,  took  one  undivided  half  of  the  estate, 
and  that  the  other  half  vested  In  the  heirs 
at  law. 

The  decree  of  distribution  appealed  from 
Is  reversed. 

We  concur:    LORIGAN,  J.;  HBNSHAW,  J. 
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BRUSH  V.  SMITH  et  al.    (S.  F.  No.  3,289.) 

(Supreme  Court  of  California.     Dec.  29,  1903.) 

JUDGMENTS— COLLATERAL  ATTACK— JUSTICE 
OF  THE   PEACE— EXECUTION. 

1.  Where  a  justice  of  the  peace  had  jurisdic- 
tion of  the  parties  and  subject-matter,  the  judg- 
ment was  not  void  because  the  complaint  did 
not  in  fact  state  a  cause  of  action;  and  such 
judi;:roent  was  not  subject  to  collateral  attack 
in  an  action  to  reclaim  property  sold  under  ex- 
ecution issued  on  such  judgment. 

2.  An  execution  reciting  that  judgment  was 
recovered  "in  J  ustice  B.'s  court  of  S.  township," 
instead  of  reciting  that  it  was  recovered  in  the 
justice's  court  of  S.  township,  was  amendable, 
and  it  would  be  accorded  the  same  effect,  with 
reference  to  acts  done  under  it,  as  if  it  had 
been  amended. 

Commissioner's  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sonoma  County; 
S.  K.  Dougherty,  Judge. 

Action  by  J.  H.  Brush  against  J.  H.  Smith 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Reversed. 

R.  W.  Miller,  J.  A.  Barham,  and  Ed.  C. 
Barham,  for  appellants.  R.  F.  Crawford  and 
ThoB.  Rutledge,  for  respondent. 

COOPER,  C.  This  action  was  brought  to 
recover  the  possession  of  certain  cattle  de- 
scribed in  the  complaint,  or  the  value  there- 
of in  case  a  delivery  cannot  be  had.  The 
case  was  tried  before  the  court,  and  findings 
filed,  upon  which  judgment  was  ordered  and 
entered  for  plaintiff.  Defendants  prosecute 
this  appeal  from  the  judgment  and  an  order 
denying  their  motion  for  a  new  trial. 

The  facts  are  as  follows:  In  September, 
1899,  defendant  King  commenced  an  action 
against  the  plaintiff  In  the  justice  court  of 
Santa  Rosa  township  to  recover  the  sum  of 
$299.99,  besides  interest.  The  complaint  In 
said  ease,  after  being  properly  entitled,  al- 
leged: "That  on  or  about  the  19th  day  of  Sep- 
tember, 1899,  at  Santa  Rosa,  California,  the 
above-named  defendant  had  and  received  of 
tbis  plaintiff,  to  the  use  and  benefit  of  the 
defendant,  the  sum  of  $299.99  gold  coin  of 
the  United  States;  that  the  defendant  has 
not  paid  the  same,  nor  any  part  thereof; 
that  said  sum  of  $299.99  Is  due,  and  remains 
wholly  unpaid."  Judgment  was  prayed  for 
for  said  sum,  with  Interest.  A  summons  was 
duly  Issued  by  the  said  justice,  and  personal- 
ly served  upon  the  plaintiff  (who  was  defend- 
ant in  said  action).  He  made  default,  and 
thereupon  judgment  was  duly  entered  against 
him  for  the  amount  claimed  In  the  complaint 
He  then  moved  in  said  justice  court  to  set 
aside  the  default  Judgment,  and  his  motion 
was  denied.  He  afterwards  appealed  from 
the  said  judgment  to  the  superior  court  of 
Sonoma  county,  and  the  judgment  rendered  In 
the  justice  court  was  affirmed,  and  became 
final.  An  abstract  of  the  justice  judgment 
was  filed  in  the  office  of  the  county  clerk  of 
Sonoma  county,  and  said  judgment  duly  dock- 
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eted  therein.  Plaintiff  did  not  pay  the  Judg- 
ment so  docketed  against  him,  and,  at  the  re- 
quest of  defendant  King  an  execution  was  is- 
sued In  January,  1901,  and  delivered  to  defend- 
ant Smith,  as  sheriff  of  Mendocino  county, 
with  directions  to  levy  upon  the  cattle  describ- 
ed in  the  complaint  in  this  case.  The  cattle 
belonged  to  plaintiff  (defendant  against 
whom  the  execution  issued),  and  defendant 
Smith  In  his  official  capacity  levied  the  said 
execution  upon  said  cattle,  and  sold  them  to 
satisfy  the  said  judgment  held  by  defendant 
King  against  plaintiff.  The  taking  was  by 
virtue  of  the  said  execution,  and  not  other- 
wise. The  main  contention  of  plaintiff,  up- 
on which  the  court  below  decided  In  his  fa- 
vor, is  that  the  Judgment  rendered  In  the 
Justice  court  Is  void  for  the  reason  that  the 
complaint  therein  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
complaint  therein  Is  claimed  to  be  defective 
for  the  reason  that  the  money  Is  alleged  to 
have  been  paid  and  received  "to  the  use  and 
benefit  of  the  defendant,"  Instead  of  plaintiff. 
If  this  were  not  clearly  a  clerical  error,  as 
tbe  context  of  the  complaint  shows  it  to  be. 
It  would  not  avail  the  plaintiff  herein.  This 
Is  a  collateral  attack  on  the  judgment  In  the 
Justice  court,  and  it  is  too  well  settled  to 
need  citation  of  authorities  that  a  judgment 
cannot  be  collaterally  attacked  unless  it  is 
void.  Of  course.  If  It  is  void,  it  is  in  legal 
effect  no  Judgment,  and  in  such  case  an  ex- 
ecution upon  it  would  not  vitalize  it,  and 
would  be  but  waste  paper.  Such  an  execu- 
tion would  not  protect  defendant  Smith  If 
he  had  notice  that  the  judgment  was  void, 
nor  would  it  protect  any  one  aiding  and  as- 
sisting him.  A  Judgment  is  not  void  if  the 
court  has  Jurisdiction  and  power  to  grant 
the  relief  contained  in  the  judgment.  In 
this  case  it  appears  that  tbe  amount  claimed 
In  the  Justice  court  was  less  than  $300,  ex- 
clusive of  interest,  and  the  Justice  court 
therefore  had  jurisdiction  of  the  subject- 
matter,  and  power  to  enter  judgment  In  such 
case.  The  summons  was  personally  served 
upon  tbe  defendant  in  said  action  in  the 
Justice  court,  and  the  court  thereafter  had 
Jurisdiction  of  his  person.  In  fact,  it  Is  not 
seriously  claimed  that  the  Justice  court  did 
not  have  Jurisdiction  of  tbe  subject-matter 
and  of  the  defendant  against  whom  the  Judg- 
ment was  entered,  but  It  Is  claimed  that  the 
complaint  was  wholly  insufficient 

Whether  the  complaint  states  a  cause  of 
action  or  not  was  for  the  court  of  original 
Jurisdiction  to  determine,  and  it  was  within 
the  province  of  such  court  to  allow  the  plead- 
ing to  be  amended.  If  the  court  below 
should  hold  a  complaint  sufficient,  when,  as 
a  matter  of  law,  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  such 
ruling  would  be  erroneous;  but  nevertheless 
the  court  bad  jurisdiction.  It  bad  Jurisdic- 
tion to  determine  the  question,  and  to  deter- 
mine it  wrong  as  well  as  right.  If  it  com- 
mitted error,  tbe  remedy  was  by  appeaL    In 
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this  case  the  plaintiff  did  not  appear  In  the 
Justice  court,  although  notified  by  the  sum- 
mons and  complaint  that,  If  he  did  not  do 
so.  Judgment  would  be  taken  against  him 
for  $299.9i),  and  Interest.  If  the  complaint 
was  fatally  defective,  he  had  his  remedy  by 
appeal.  He  did  appeal,  and  the  Judgment 
of  the  Justice  court  was  affirmed  by  the  su- 
perior court.  The  suttlcleucy  of  the  com- 
plaint Is  not  a  conclusive  test  of  the  Juris- 
diction of  the  Justice  court.  Crane  v.  Cum- 
mlngs,  137  Cal.  202,  69  Pac.  984;  In  re  James' 
Estate,  99  Cal.  376>  33  Pac.  1122,  37  Am.  St 
Rep.  60;  Dryden  et  al.  v.  Parrotte  et  al. 
(Neb.)  85  N.  W.  287;  North  Pacific  Cycle 
Co.  V.  Thomas  (Or.)  38  Pac.  307,  46  Am. 
St  Rep.  636.  In  the  latter  case  the  correct 
rule  Is  stated  by  Bean,  C.  J.:  "If  the  object 
of  a  plaintiff  can  be  ascertained  from  the  al- 
legations of  his  complaint  and  the  court 
has  power  to  grant  the  relief  demanded,  and 
Jurisdiction  of  the  parties,  the  Judgment  Is 
not  vulnerable  to  a  collateral  attack,  although 
the  complaint  may  In  fact  be  bad  In  sub- 
stance." The  plaintiff  now  claims  that  the 
writ  of  execution  was  Irregular  and  defective 
on  Its  face,  for  the  reason  that  It  recites  that 
Judgment  was  recovered  "In  Justice  .Tohn 
Brown's  court  of  Santa  Rosa  township,  coun- 
ty of  Sonoma,"  Instead  of  reciting  that  It 
was  recovered  in  the  Justice's  court  of  Santa 
Rosa  township.  If  plaintiff  could  now  raise 
such  question  when  he  failed  to  notify  the 
sheriff  of  any  such  alleged  defect,  but  noti- 
fied him  that  the  execution  was  Issued  upon 
a  void  Judgment,  we  deem  the  objection  too 
technical  to  merit  discussion.  The  writ  was 
certainly  amendable  In  the  respect  pointed 
out,  and  in  sncb  case  It  will  be  accorded  the 
same  effect  with  reference  to  acts  done  In 
execution  of  it  as  If  it  had  been  amended. 
Brann  v.  Blum  (Cal.  March  19,  1903)  72 
Pac.  168;  O'Donnell  v.  Mergute,  131  Cal. 
527,  63  Pac.  847,  82  Am.  St  Rep.  389. 

It  follows  that  the  Judgment  and  order 
should  be  reversed. 

We  concur:    HAYNES,  0.;  SMITH,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  reversed: 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


(141  Cal.  427) 

SANCHEZ  V.  FORDYCB  et  al.    (L.  A.  1,389.) 

(Supreme  Court  of  California.     Dec.  26,  1903.) 

OFFICERS  —  ELECTION  —  WRONG     NOTICE     OP 
EILECTION— STATUTES— CONSTI- 
TUTIONALITY. 

1.  Those  sections  of  an  act  which  were 
amended  by  the  county  government  act  of  1901 
(St.  1901,  p.  686,  c.  234)  having  been  republish- 
ed as  amended,  there  was  a  compliance  with 
Const,  art.  4,  §  24,  requiring  an  act  revised  or 
section  amended  to  be  published  at  length  as 
amended. 

2.  County  government  act  (St.  1901,  p.  686,  c. 
234,  §  .56).  providing  that  in  all  townships  hav- 
ing less  than  0,0G0  inhabitants  only  one  con- 


stable shall  be  elected,  is  authorized  by  Const 
art.  11,  i  6,  conferring  the  power,  by  general 
and  uniform  laws,  to  provide  for  the  election 
of  such  township  officers  as  convenience  may  re- 
quire, the  provision  of  such  section  authorizing 
the  Legislature  to  regulate  the  compensation  of 
county  officers  in  proportion  to  duties,  and  to 
classify  counties  fay  population  for  thja  purpose, 
not  affecting  surfi  power. 

3.  Though  a  township  board  of  supervisors, 
by  proclamation,  called  for  the  election  of  two 
constables  where  the  statute  only  allowed  one, 
the  election  is  valid  as  to  one  where  the  statutes 
(Pol.  Code,  §  1041;  St.  1897,.  p.  474,  c.  277,  i  56, 
as  amended  by  St.  1901,  p.  686,  c.  234,  and  St. 
1897,  p.  474,  c.  277,  i  58)  give  notice  of  the  time 
and  place  of  election  and  the  officer  to  be  elect- 
ed. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Ventura  Comi- 
ty; D.  Bl.  Trask,  Judge. 

(Contest  of  election  by  E.  H.  Sanchea 
against  £:ugene  Fordyce  and  another.  From 
a  Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Affirmed. 

W.  E.  Shepherd,  H.  L.  Poplin,  and  Black- 
stock  &  Orr,  for  appellants.  M.  J.  Rogers 
and  Thos.  O.  Toland,  for  respondent. 

COOPER,  a  Election  contest  Prior  to 
the  general  election  held  In  November,  1902, 
the  Democratic  and  Republican  parties  each 
nominated  two  candidates  for  the  office  of 
constable  of  Ventura  township,  in  Ventura 
county,  and  the  board  of  supervisors  issued 
an  election  proclamation  calling  for  the  elec- 
tion of  two  constables  for  said  township. 
Respondent  was  nominated  by  petition.  lu 
the  contest  the  ballots  were  recounted,  and 
the  court  found  that  respondent  received  the 
greatest  number  of  legal  votes,  and  Jmlg- 
ment  was  accordingly  entered  in  his  favor. 
The  court  refused  to  count  any  ballot  cast 
on  which  more  than  one  person's  name  ap- 
peared for  the  said  office  of  constable. 

Appellants  state  that  the  record  presents 
two  questions  of  law,  which  they  ask  to 
have  decided.  First  Was  the  township  en- 
titled to  elect  two  constables?  Second.  If 
the  township  was  not  entitled  to  two  coo- 
stables,  was  there  any  valid  election?  It  is 
provided  In  the  county  government  act  of 
1901  (section  56,  c.  234,  p.  686,  St.  1901)  that 
"in  townships  having  a  population  less  than 
six  thousand  there  shall  be  but  one  Justice 
of  the  peace  and  one  constable."  The  un- 
disputed evidence  shows  that  Ventura  town- 
ship contained,  at  the  time  of  said  electiou. 
less  than  4,000  population.  Appellants  do 
not  controvert  the  fact  that  the  county  gov- 
ernment act  If  valid,  gives  only  one  consta- 
ble to  said  township,  but  they  claim  that 
the  said  act  is  void  because  it  was  amenda- 
tory of  the  act  of  1897  (St.  1897,  p.  452,  c. 
277),  and  was  not  republished  as  amended. 
The  amended  sections  of  the  act  were  re- 
published as  amended,  and  this  was  a  com- 
pliance with  section  24,  art  4,  of  the  Consti- 
tution. The  act  was  held  constitt;tlonal  in 
the  late  case  of  Beach  v.  Von  Detten  (Cal.; 
filed  June  23,  1903)  73  Puc.  187,  followed  in 
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Hea  V.  Von  Detten  (Cal.)  73  Pac.  1131,  and 
Davidson  v.  Von  Detten,  Id.  189.  We  see 
no  reason  to  depart  from  the  rule  there  laid 
down,  nor  to  repeat  the  reasons  as  therein 
stated.  The  additional  point  Is  here  made 
that,  as  section  5,  art.  11,  of  the  Coustita- 
tion  authorisses  the  Leglslatm-e  to  "regulate 
the  compensation  of  all  such  officers  (county 
officers)  in  proportion  to  duties,  and  for  this 
purpose  may,  classify  the  counties  by  popu- 
lation," therefore  it  cannot  directly  or  indi- 
rectly classify  the  counties  for  any  other  pur- 
pose than  the  one  purpose  of  regulating 
the  compensation  of  county  officers.  We 
agree  with  appellants'  counsel  that  under 
this  t>roTision  of  the  Ckjnstitution  the  Leg- 
islature can  classify  counties  but  for  the 
one  purpose,  of  regulating  the  compensation 
of  county  officers.  It  has  been  so  held  by 
this  court.  Pratt  v.  Browne,  136  Cal.  660, 
(>7  Pac  1082.  It  cannot  classify  townships 
for  tbe  purpose  of  regulating  compensatlou. 
But  tlie  said  section  of  article  11  expressly 
confers  upon  the  Legislature  the  power,  by 
general  and  uniform  laws,  to  -  provide  for 
tbe  election  or  appointment  of  such  town- 
ship officers  as  convenience  may  require.  It 
has,  by  section  56  of  the  county  government 
act,  done  this  very  thing.  It  has  said  that, 
iu  all  townsliips  of  the  state  having  a  popu- 
lation of  less  than  6,000,  only  one  constable 
shall  be  elected.  It  has  thus  determhaed 
that  pubUc  convenience  does  not  require 
more  than  one  constable  for  a  township  hav- 
ing less  than  6,000  population.  This  deter- 
mination was  a  matter  of  legislative  discre- 
tion. It  has  nothing  to  do  with  the  compen- 
sation of  constables.  It  is  not  a  classifica- 
tion of  townships  for  tbe  purpose  of  regulat- 
ing tbe  compensation  of  constables,  but  a 
mere  provision  as  to  the  number  of  township 
officers  of  a  certain  kind.  It  is  general  and 
uniform,  because  it  applies  equally  to  every 
township  in  the'  state.  It  is  founded  upon 
a  reason  which  might  rationally  be  held  to 
Justify  the  provision.  It  was  said  in  Mc- 
Donald V.  Conniff,  99  Cal.  391,  34  Pac.  73: 
"It  is  not  necessary  that  a  law  shall  affect 
all  tbe  people  of  the  state  in  order  that  it 
may  be  general,  br  that  a  statute  concerning 
procedure  shall  be  applicable  to  every  action 
that  may  be  brought  in  the  courts  of  the 
state.  A  statute  which  affects  all  the  indi- 
viduals of  a  class  Is  a  general  law,  while 
one  which  relates  to  particular  persons  or 
things  of  a  class  is  special.  A  statute  regu- 
lating the  rights  of  married  women,  or  which 
affects  all  mining  corporations,  or  confers 
rights  upon  a  municipal  corporation  of  a 
certain  class,  or  places  restrictions  upon  all 
foreign  corporations,  is  a .  general  law."  In 
People  V.  Lodi  High  School  District,  124  Cal. 
699,  57  Pac.  662,  it  was  held  that  an  act 
authorizing  school  districts  having  a  popu- 
lation of  1,000  or  more  to  establish  and  main- 
tain a  high  school  in  such  district  was  con- 
stitutional and  not  special  legislation.  It 
was  there  said:    "The  law  is  general  in  its 


operation,  for  it  applies  alike  to  all  cities, 
incorporated  towns,  and  school  districts  hav- 
ing a  population  of-  one  thousaqd  inhabit- 
ants or  more,  and  it  is  general  in  its  purpose, 
for  it  gives  to  all  inhabitants  of  the  state 
similarly  situated  equal  opportunity  to  avail 
themselves  of  tbe  benefits  to  be  derived  from 
these  schools."  It  is  said  that  there  is  no 
reason  why  a  township  containing  a  popu- 
lation of  5,999  shall  be  entitled  to  only  one 
constable,  while  a  township  containing  6,000 
is  entitled  to  two.  If  we  were  to  adopt  the 
above  rule,  we  would  destroy  the  power  of 
tbe  Legislature  to  classify  counties,  tbe  pow- 
er to  classify  school  districts  in  proportion 
to  population  for  the  purpose  of  assigning 
teachers,  and  the  power  to  make  many  other 
provisions  which  the  public  convenience  may- 
require.  The  Legislature  has  provided  for 
several  classes  of  cities,  according  to  popula- 
tion, and  not  for  the  purpose  of  regulating 
tbe  compensation  of  the  officers  thereof,  and 
tbe  power  to  so  classify  has  never  been 
questioned.  It  is  not  easy  to  determine  the 
exact  instant  of  time  when  the  day  ceases 
and  night  begins,  but  for  this  reason  laws 
are  not  declared  void  which  prescribe  a  dif- 
ferent penalty  for  crime  committed  in  the 
nighttime  from  those  committed  In  the  day- 
time. 

As  to  tbe  second  proposition,  the  election 
was  valid  notwithstanding  the  proclamation 
of  the  board  of  supervisors  called  for  the 
election  of  two  constables.  The  statutes  gave 
notice  of  tbe  time  and  place  of  election  and 
the  officer  to  be  elected.  Pol.  Code,  S  1041; 
County  Government  Act,  St  1897,  p.  474, 
c.  277,  S  56,  as  amended  by  St  1901,  p.  686. 
C.  234,  and  St  1897,  p.  474,  c.  277,  {  58. 
It  is  said  in  Oooley  on  Court  Llm.  (6tb  Ed.) 
p.  759:  "When  both  tbe  time  and  place  of 
an  election  are  prescribed  by  law,  every 
voter  has  a  right  to  take  notice  of  the  law. 
and  to  deposit  his  ballot  at  tbe  time  and 
place  appointed,  notwithstanding  tbe  officer 
whose  duty  it  is  to  give  notice  of  tbe  elec- 
tion has  failed  in  that  duty.  The  notice  to 
be  thus  given  Is  only  additional  to  that  which 
the  statute  gives,  and  is  prescribed  for  the 
purpose  of  greater  publicity;  but  the  right 
to  hold  the  election  comes  from  the  statute, 
and  not  from  the  official  notice.  It  has  there- 
fore been  frequently -held  that  when  a  va- 
cancy exists  in  an  office  which  the  law  re- 
quires shall  be  filled  at  the  next  general  elec- 
tion, the  time  and  place  of  which  are  fixed, 
and  that  notice  of  tbe  general  election  shall 
also  specify  the  vacancy  to  be  filled,  an  elec- 
tion at  that  time  and  place  to  fill  the  vacancy 
will  be  valid,  notwithstanding  the  notice  is 
not  given,  and  such  election  cannot  be  de- 
feated by  showing  tliat  a  small  portion  only 
of  the  electors  were  actually  aware  of  tbe 
vacancy  or  cast  their  votes  to  fill  it"  See, 
also,  Paine  on  Elections,  S  384;  The  People 
V.  Brenham,  3  Cal.  487;  Carson  v.  McPbet- 
ridge,  16  Ind.  327;  Dickey  v.  Hurlburt  et 
aL,  5  Cal.  344;   State  v.  Jones,  19  Ind.  856, 
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81  Am.  Dec.  403;  Jones  v.  Grldley,  20  Kan. 
584;  Berry  v.  McCollough,  94  Ky.  247,  22 
S.  W.  78;  .The  People  v.  Cowles,  13  N.  Y. 
356.  It  was  said  in  People  v.  Brenham,  su- 
pra: "The  time  and  place  of  the  election 
being  fixed  by  law,  It  may  have  been  the 
duty  of  the  common  council  to  give  notice 
thereof;  and  should  they  fail  to  do  so,  or 
to  perform  any  other  duty  required  prior 
to  the  election,  a  writ  of  mandamus  mlgbt 
Issue  from  the  courts  commanding  them  to 
discbarge  their  duty;  but  this  would  not 
afford  immediate  relief,  and  it  ought  not  to 
be  in  the  power  of  incumbents  in  office  to 
prevent  the  election  of  their  successors,  at 
the  time  and  place  prescribed  by  law,  by 
neglect  on  their  part."  We  therefore  con- 
clude that  the  law  required  only  one  con- 
stable to  be  elected  In  the  township;  that 
the  election  was  valid.  It  is  advised  that 
the  Judgment  be  affirmed. 

We  concur:    GRAy,  C;    HAYNES,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  is  affirmed:  McFAR- 
LAND,  J.;    LORIGAN,  J.;    HE>;SHAW,  J. 


(141  C«l.  «I7) 

HARRIS  V.  DUARTB  et  al.    (L.  A.  1,075.) 
(Supreme  Court  of  California.     Dec.  31,  1903.) 

APPEAL— FINDINOS— MOTION  FOR  NEW  TRIAlr— 
SPECIFICATIONS  AS  TO  INSUFFICIENCY  OF  EV- 
IDENCE —  SUFFICIENCY  —  HOMESTEAD— DEC- 
LARATION —  MISTAKE  IN  DESCRIP;riON  —  EF- 
FECT. 

1.  A  specification,  on  motion  for  new  -trial, 
tliat  the  evidence  was  insufficient  to  sustain  the 
finding  that  defendant  bad  title  to  the  land  in 
dispute,  was  sufilcieDt  without  pointing  out  the 
particular*  in  which  the  evidence  was  insuffi- 
cient. 

2.  Under  Civ.  Code,  f  1263,  providing  that  a 
declaration  of  homestead  must  contain  a  de- 
scription of  tlie  premises  claimed,  and  a  state- 
ment that  the  person  mailing  it  is  residing  on 
the  premises  described,  a  declaration  that  by 
roistalce  does  not  describe  the  land  on  which  the 
party  resides  is  no  pi-otection  to  it  as  a  home- 
stead. 

Van  Dyke,  J.,  dissenting. 

In  Banc.    On  rehearing.    Reversed. 

For  opinion  in  department,  see  70  Pac.  298. 

BEATTY,  C.  J.  This  is  an  action  to  quiet 
title  to  a  strip  of  land  In  Los  Angeles  about 
150  feet  in  width,  bounded  on  the  north  by 
Jefferson  street,  and  extending  from  Ala- 
meda street  on  the  east  to  the  line  of  Glass' 
land  on  the  west.  In  the  tract  bounded  by 
JeEterson  street  on  the  north,  Alameda  street 
on  the  east,  the  land  of  Glass  on  the  west, 
and  the  land  of  Stanway  on  the  south  there 
are  approximately  11%  acres,  and  the  strip 
In  controversy,  containing  about  1%  acres. 
Is  bounded  on  the  south  by  the  north  line  of 
the  southernmost  10  acres  of  the  whole  tract 
Numerous  parties  were  named  as  defendants, 

1 1-  See  New  Trial,  vol.  37,  Ceot.  Dig.  {  261. 


but  as  to  some  the  action  was  dismissed. 
Others  were  defaulted  and  others  disclaimed, 
so  that  there  remained  as  contestants  of 
plaintiff's  title  only  Ueliue  and  wife.  Upon 
a  trial  of  the  Issues  the  superior  court  found 
in  their  favor,  and  plaintiff  appeals  from  an 
order  denying  bis  motion  for  a  new  trial. 

The  principal  ground  of  the  motion  was  In- 
sufficiency of  the  evidence  to  support  the 
findings  of  fact,  1.  e.,  that  Bellue  and  wife 
had,  and  that  plaintiff  did  not  have,  title  to 
the  premises,  and  the  main  contention  of  ap- 
pellant is  that  the  superior  court  erred  In  re- 
fusing to  grant  a  new  trial  on  this  ground. 
Respondents  object  to  any  consideration  of 
the  evidence  in  the  record  upon  the  ground 
that  the  statement  on  motion  for  new  trial 
does  not  purport  to  contain  all  the  evidence, 
and  does  not  specify  the  particulars  In 
which  the  evidence  is  insufficient  to  sustain 
the  findings.  We  think,  however,  that  the 
specffications  are  entirely  sufficient.  They 
are  as  specific  as  the  findings  themselves, 
which,  it  is  true,  are  of  the  ultimate  facts 
of  ownership  and  absence  of  ownership. 
The  findings  may  be  obnoxious  to  the  rule 
stated  In  De  Molera  v.  Martin,  120  Cal. 
544,  52  Pac.  825;  but  that  rule  has  not 
been  followed  in  any  recent  case.  I  have 
never  deemed  it  a  correct  rule,  and  in  the 
opinion-  of  Justice  Shaw,  concurred  In  by 
Justices  Henshaw  and  Angellottl,  in  the  case 
of  Bell  V.  Staacke  (decided  November  30th 
last)  74  Pac.  774,  it  is  unequivocally  rejected. 
It  may  therefore  be  understood  that  De  Mo- 
lera V.  Martin  la,  as  to  this  point,  overruled. 
A  specification  is  sufficient  when  it  points  to 
a  particular  finding,  or  if  the  motion  is  di- 
rected against  a  general  verdict,  or  an  omni- 
bus finding  that  all  or  certain  designated  al- 
legations of  the  complaint  or  answer  are 
true,  or  a  Judgment  without  findings.  In  any 
such  case  it  need  be  no  more  spegific  than 
the  issues  distinctly  made  by  the  pleadings. 

Among  the  facts  clearly  established  by  un- 
contradicted evidence  were  the  following; 
By  a  deed  made  and  recorded  August  2, 1886, 
Frederico  Pena  conveyed  to  Marius  Bellue 
the  southernmost  10  acres  of  the  tract  of  land 
bounded  on  the  north  by  Jefferson  street, 
south  by  lands  of  Stanway.  west  by  lands  of 
Glass,  and  east  by  Alameda  street;  that  Is 
to  say,  he  conveyed  the  south  10  acres  of  the 
tract  containing  11%  acres.  Upon  receipt  of 
this  deed  Bellue  entered  into  possession  of 
the  whole  of  the  11%  acres,  inclosing  in  one 
body  not  only  the  10  acres  described  in  the 
conveyance  from  Pena,  but  also  the  strip 
about  150  feet  wide,  lying  between  lils  10 
acres  on  the  south  and  Jefferson  street  on 
the  north.  He  seems  to  have  supposed  that 
bis  deed  covered  the  entire  tract,  and  Pena 
does  not  seem  to  have  made  any  claim  to 
the  contrary.  At  all  events  Bellue  claimed 
the  whole,  paid  taxes  on  the  whole,  and  con- 
structed his  house— a  dwelling  and  store — at 
the  corner  of  Jefferson  and  Alameda  streets, 
quite  outside  of  the  10  acres  described  In 
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Pena's  deed.  In  tbis  house  he  was  residing 
with  his  wife  and  three  children  on  May  10, 
1894,  when  his  wife  made  and  filed  a  decla- 
ration of  homestead,  the  material  portion  of 
which  reads  as  follows:  "Know  all  men  by 
these  presents:  That  I  do  hereby  certify 
and  declare  that  I  am  the  wife  of  Marins 
BeUue,  and  that  I  do  now,  at  the  time  of  malc- 
Ing  this  declaration,  actually  reside  with  my 
husband  and  children  on  the  land  and  prem- 
ises hereinafter  described.  That  the  land 
and  premises  on  which  I  reside  are  bounded 
and  described  as  follows,  to  wit:  Being  the 
southernmost  10  acres  of  that  certain  tract 
of  land  in  the  southeast  quarter  of  section 
nine,  township  two  south,  range  13  west,  S. 
B.  M.,  bounded  on  the  north  by  Jefferson 
street  or  road,  on  the  south  by  lands  lately 
or  now  owned  by  J.  S.  Stanway,  on  the  west 
by  lands  occupied  by  one  Glass,  anrd  east  by 
Alameda  street  or  road."  It  will  be  observed 
that  this  is  the  same  description  contained  in 
Pena's  deed,  and  that  it  does  not  cover  the 
land  upon  which  Bellue's  house  was  situate 
or  any  portion  of  the  strip  in  controversy, 
unless  the  boundaries  given  can  be  drawn  to 
the  Une  of  Jefferson  street  by  the  statement 
that  the  land  described  was  the  land  on 
which  the  declarant  was  residing.  But  this 
we  do  not  think  can  be  done.  A  declaration 
of  homestead  must  contain  a  description  of 
the  premises  claimed,  and  a  statement  that 
the  iterson  making  it  is  residing  on  the  prem- 
ises described.  Civ.  Code,  S  1263.  If  the  de- 
clarant makes  a  mistake,  and  gives  a  de- 
scription of  land  upon  which  she  does  not  re- 
side, her  statement  that  she  resides  upon  the 
land  cannot  enlarge  its  boundaries.  The 
strip  In  controversy .  was  therefore  not  ex- 
empt as  a  homestead  from  the  claims  of  cred- 
itors. This  being  its  condition  on  May  12, 
1894,  Bellue  filed  his  voluntary  petition  In 
insolvency  under  the  state  law.  Un  the  same 
day  he  was  adjudged  insolvent,  and  in  due 
course  transferred  all  his  property  to  his  as- 
signee, from  whom  plaintiff  derives  title  to 
the  strip  in  controversy  by  various  mesne 
conveyances.  Upon  this  evidence  we  cannot 
see  how  the  finding  of  the  superior  court  in 
favor  of  Bellue  and  wife  can  be  sustained. 
The  premises  were  not  covered  by  the  home- 
stead, and  passed  to  the  assignee  in  insol- 
vency, and  from  him  by  regular  conveyances 
to  the  plaintiff. 

There  is  some  question  made  by  respond- 
ent as  to  the  validity  of  the  assignee's  deed, 
based  upon  the  absence  of  proof  that  he  made 
a  full  report  of  his  proceedings  under  the  or- 
der of  sale,  and  the  failure  to  offer  proof 
that  the  Insolvency  court  made  any  order 
confirming  the  sale  preliminary  to  the  execu- 
tion of  the  assignee's  deed.  We  are  not 
cited  to  any  law,  and  we  are  not  aware  of 
any,  which  requires  a  party  making  title 
under  an  assignee  in  insolvency  to  offer  proof 
of  these  matters  in  support  of  his  deed. 

The  order  appealed  from  is  reversed,  and 
the  cause  remanded. 


We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

VAN  DYIvE,  J.  I  dissent,  and  adhere  to 
the  opinion  rendered  herein  in  department 
70  Pac.  298. 


(141  Cal.  462) 

BENSON  et  al.  v.  BUNTING.     (S.  F.  2,815.) 

(Supreme  Court  of  California.    Dec.  20,  1903.) 

ACTION   TO    REDEEM— FINDINGS— SUFFICIENCY 

—  IMPROVEMENTS  —  INTEREST  —  STREET 

ASSESSMENTS— VALIDITY— APPEAL. 

1.  Where,  in  an  action  to  redeem  from  a  fore- 
closure sale,  the  complaint  averred  that  plain- 
tiffs offered  to  redeem  within  a  certain  time,  and 
also  that  after  receiving  the  commissioner's 
deed  to  the  property  defendants  continuously 
claimed  it  free  from  any  right  of  redemption  in 
plaintiffs,  a  finding  that  the  latter  allegation 
was  true  rendered  a  finding  of  the  truth  of  the 
former  one  unnecessary. 

2.  A  purchaser  at  a  foreclosure  sale  who 
makes  improvements  after  the  commenceqient 
of  an  action  to  redeem  is  not  entitled  to  ci^dit 
for  the  improvements. 

3.  A  street  assessment  against  too  much  land 
is  void. 

4.  Where  the  purchaser  at  a  foreclosure  sale 
denied  the,  right  to  redeem,  he  was  not  entitled, 
on  the  successful  prosecution  of  an  action  to  re- 
deem, to  interest  at  2  per  cent',  per  month  till 
the  time  of  actual  redemption. 

5.  Errors  prejudicial  to  respondents  not  ap- 
pealing cannot  be  considered. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  E.  K.  Benson  and  others  against 
W.  li.  Bunting.  From  a  judgment  for  plain- 
tiffs, defendant  appeals.    Athnaed. 

EJdward  C.  Harrison,  for  appellant.  Ben 
B.  Haskell  (William  B.  Sharp,  of  counsel), 
for  respondents. 

McFAULAND,  J.  This  is  an  acUon  to  re- 
deem certain  real  property  from  a  sale  made 
to  defendant  on  the  foreclosure  of  a  mort- 
gage. Judgment  went  for  plaintiffs,  and  de- 
fendant appeals  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  case  was  here  once  before,  and  Is  re- 
ported in  m  Cal.  532,  59  Pac.  991,  78  Am.  St 
Rep.  81,  and,  as  the  nature  of  the  action  is 
quite  fully  stated  in  the  opinion  rendered  on 
the  former  appeal,  there  is  no  necessity  for  a 
general  statement  of  it  here.  That  appeal 
was  from  a  judgment  In  favor  of  defendant 
following  the  sustaining  of  a  demurrer  to  the 
complaint,  and  the  judgment  was  reversed, 
the  court  holding  that  the  complaint  was  suf- 
ficient. It  was  there  decided  that,  on  ac- 
count of  certain  alleged  acts  and  conduct  of 
the  parties,  the  plaintiffs  were  entitled  to  re- 
deem, notwithstanding  the  fact  that  the  stat- 
utory period  of  redemption  had  expired  be- 
fore the  offer  to  redeem  had  been  made,  and 
therefore  their  right  to  redeem  upon  proof  of 
the  material  averments  of  the  complaint  is 


1 2.  See  Mortgagee,  vol.  35,  Ceot.  Dig.  t  1784. 
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the  settled  law  of  the  case,  and  need 'not  be 
here  discussed. 

After  the  remittitur  went  down  the  case 
was  tried  by  the  court  without  a  Jury,  and 
certain  jfindiugs  were  made.  Some  of  the 
material  findings  are  attacked  as  not  support- 
ed by  the  evidence;  but  as  to  those  points 
it  is  enough  to  say  that,  in  our  opinion,  there 
was  sufficient  evidence  to  warrant  each  of 
the  findings  attacked. 

It  is  contended  also  that  the  findings  do 
\not  support  the  judgment;  but  this  conten- 
tion Is  not  maintainable.  There  Is  only  one 
lioint  on  this  branch  of  the  case  which  we 
Jeem  necessary  to  specially  notice.  It  is 
averred  In  the  complaint  that  the  plaintiffs 
offered  to  redeem  within  a  certain  time,  and 
the  averment  is  denied  in  the  answer,  and  it 
is  contended  that  the  findings  are  deficient 
because  there  is  no  specific  finding  that  they 
did  so  offer  to  redeem.  We  think,  however, 
that,  while  the  finding  might  have  been  more 
specific,  the  subject  is  sufficiently  covered  by 
another  finding.  It  is  averred  in  the  com- 
plaint that  on  February  1,  1898,  appellant 
procured  a  deed  from  the  commissioner  ap- 
pointed to  sell  the  property,  and  that  appel- 
lant "now  claims  under  said  deed,  and  ever 
since  the  making  thereof  has  claimed,  to  be 
the  owner  In  fee  of  said  premises  free  from 
any  right  of  redemption  in  the  plaintiffs, 
Margaret  Reese,  Mary  Bi  Dover,  and  Lizzie 
V.  Reese,  or  either  of  them."  This  averment 
was  not  denied,  and  the  court  expressly  finds 
It  to  be  true.  It  having  been  thus  averred, 
admitted,  and  found,  it  was  unnecessary  for 
the  court  to  find,  in  addition,  that  respond- 
ents bad  performed  the  vain  act  of  offering 
to  do  what  appellant  denied  them  the  right  to 
do. 

In  determining  the  amount  which  respond- 
ents should  pay  in  order  to  effect  the  re- 
demption, the  court  made  certain  findings  and 
rulings  to  which  appellant  excepts.  The 
court  allowed  respondents  to  set  up  against 
taxes,  etc.,  paid  by  appellant,  the  rental  value 
of  the  premises  while  in  possession  of  defend- 
iint,  at  $20  per  month,  and  this  allowance  is 
■ittacked;  but  we  think  the  evidence  fully 
warranted  the  court  in  fixing  that  amount. 

Appellant  contends  that  be  should  have 
been  allowed  for  some  improvements  which 
be  put  on  the  premises;  but  the  alleged  im- 
provements were  not  made  until  after  this 
present  action  bad  been  commenced,  and  ap- 
pellant had  been  informed  that  respondents 
denied  bis  ownership  of  or  right  to  the  prem- 
ises, and,  under  these  circumstances,  if  be 
chose  to  make  improvements  he  did  it  at  his 
own  peril.  The  principle  announced  in  Ma- 
lone  v.  Roy,  107  Cal.  618,  40  Pac.  1010,  and 
tiahoney  v.  Bostwlck,  96  Cal.  53,  30  Pac. 
1020,  31  Am.  St  Rep.  175,  clearly  applies 
here.  Appellant  knew  that  he  got  into  pos- 
session against  the  consent  and  in  hostility 
to  the  claims  of  respondents,  and  he  was  not 
entitled  to  recover  from  the  latter  tlie  value 
of  the  improvements  placed  upon  the  land  un- 


der an  assertion  of  title  hostile  to  them,  and 
the  finding  of  the  court  which  shows  that 
the  date  of  the  alleged  improvements  was 
subsequent  to  the  commencement  of  the  ac- 
tion was  a  sufficient  finding  on  the  subject. 

Api>ellant  contends  that  he  should  have 
been  allowed  the  amount  of  an  alleged  street 
assessment  against  the  land,  which  alleged, 
assessment  the  court  found  to  be  void.  We 
do  not  see  that  the  court  erred  in  so  holding; 
the  assessment  was  against  too  much  land, 
and  therefore  void  (Ryan  v.  Altschul,  103  Cal. 
177,  37  Pac.  339),  and  it  Is  unnecessary  to  con- 
sider respondents'  contention  as  to  the  in- 
sufficiency of  the  engineer's  certificate. 

Appellant  contends  that  the  court  erred  in. 
fixing  the  amount  of  Interest  which  respond- 
ents must  pay  in  order  to  redeem,  and  that 
more  interest  should  have  been  required. 
The  court  allowed  2  per  cent  per  month  in- 
terest during  the  six-months  statutory  period 
of  redemption,  and  thereafter  the  legal  rate 
of  Interest  of  7  per  cent,  per  annum.  The 
contention  of  appellant  is  that  2  per  cent,  per 
month  should  have  been  allowed  until  the 
time  of  actual  redemption  under  the  Judg- 
ment; but  this  contention  is  not  maintain- 
able. Appellant  having  denied  the  right  of 
redemption,  and  prevented  the  exercise  of  it, 
cannot  recover  the  extraordinary  interest 
which  respondents  would  have  avoided  if 
they  could  bave  exercised  their  right  of  re- 
demption. Indeed,  respondents  argue,  with, 
great  force,  that  they  should  not  have  l>een 
required  to  pay  tbe  7  i>er  cent  per  annum  in- 
terest, or  any  Interest  at  all,  during  tbe  long 
period  after  the  repudiation  of  their  right  to 
redeem;  but  respondents  are  not  appealing, 
and  we  cannot  consider  any  alleged  error 
against  them.  However,  the  appellant,  If  the 
case  was  rightly  decided  against  him  in  other 
respects,  has  no  just  reason  to  complain  as 
to  the  amount  of  interest  allowed  him. 

There  are  no  other  points  calling  for  spe- 
cial notice.  We  think  that  the  judgment  is 
right,  and  that  under  all  the  circumstances 
of  the  case,  as  was  said  by  the  court  on  the 
former  nppeal,  "no  Injustice  would  be  done 
defendant  in  permitting  the  plaintiff  now  to 
redeem." 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:    LORIGAN.J.;  HENSHAW.J. 


(141  Cal.  in) 

MURPHY  T.  MURPHY  et  al.     (Sac.  1,022.) 

(Supreme  Court  of  California.    Dec.  29,  1903.) 

REFUSAL  TO  OPEN  DEFAULT  —  REQUIRING 
PROOF  FROM  DEFENDANT— PROPHIBTT  OP 
PRACTICE  —  DEED  AS  MORTGAGE  —  PRAYER 
FOR  CO.VVEYANCBl— PROPRIETY  OF  RELIEF 
UNDER  PLEIADINGS— GRANTEE'S  AUTHORITY 
TO  SE1,L— EFFECT. 

1.  Code  Civ.  Proe.  §  442,  authorizes  the  filing 
of  a  cross-complaint,  and  section  462  provides 
that  every  material  allegation  of  a  complaint 
which  is  not  controverted  must  be  taken  as  true. 
After  holdinK  that  a  plaintiff  was  iu  default, 
and    was   therefore   not  entitled   to   introduce 
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proof,  the  court  required  defendant  to  introduce 
proof  on  all  material  allegations  of  his  cross- 
coinplaint,  and  permitted  plaintifiE's  attorney,  as 
amicus  cnrise,  to  cross-examine,  and  also  to  in- 
troduce certain  documents.  The  court  refused 
plaintiff's  demand  for  findings.  Beld  that,  if  it 
was  intended  to  open  the  default,  plaintiff 
should  have  been  permitted  to  answer,  and  find- 
ings should  have  been  made;  while,  if  it  was 
not  the  court's  intention  to  open  the  default,  it 
was  error  to  require  plaintiff  to  introduce  evi- 
dence and  to  permit  plaintiffs  attorney  to  cross- 
examine,  etc. 

2.  In  an  action  to  reform  a  deed  the  cross- 
complaint  alleged  that  the  deed  had  been  made 
under  an  agreement  by  which  the  grantee  was 
to  pay  an  indebtedness  for  the  grantor,  and 
the  property,  with  certain  other  property  of  the 
grantee,  was  to  be  sold  for  not  less  than  a 
certain  snm,  and  the  grantee,  after  reimbursing 
himself,  was  to  account  for  the  balance  to  the 
grantor.  It  was  alleged  that  the  grantee  had 
paid  the  indebtedness,  but  had  repudiated  the 
agreement,  and  claimed  the  property  as  his  own, 
and  was  about  to  sell  it  for  less  than  the  stipu- 
lated amount.  Then  followed  an  offer  to  pay 
the  grantee  the  amount  which  he  had  paid  out, 
but  without  any  allegation  as  to  what  it  was. 
The  prayer  was  for  reconveyance  and  for  gen- 
eral relief.  Held,  that  though,  in  the  absence 
of  an  allegation  as  to  the  amount  due  the  gran- 
tee, the  prayer  for  reconveyance  could  not  be 
granted,  the  pleading  was  sufficient  to  authorize 
an  adjudication  determining  the  character  of 
the  transaction. 

Commjssiouers'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Colusa  County; 
H.  M.  Albery,  Judge. 

Action  by  John  Murphy  against  J.  H.  Mur- 
phy and  another.  From  a  Judgment  dismiss- 
ing a  cross-compIalnt  and  from  the  denial  of 
a  new  trial  defendants  appeal.    Reversed. 

B.  F.  Howard,  for  appellants.  Ernest 
Weyand,  for  respondent 

SMITH,  0.  This  suit  was  brought  to  cor- 
rect the  description  in  a  deed  executed  by  de- 
fendants to  plaintur,  of  date  October  4,  1898. 
But  it  was  admitted  on  the  trial  by  the  de- 
fendants that  the  deed  correctly  described 
the  land  which  plaintiff  claimed  it  was  in- 
tended to  convey,  consisting  of  certain  sub- 
divisions of  the  southeast  and  northeast  quar- 
ters of  sections  3  and  10  in  the  township  re- 
ferred to  in  the  complaint;  and  accordingly 
it  was  so  found  by  the  court,  and  adjudged 
that  the  plaintiff  take  nothing  by  his  action. 
There  Is  therefore  no  question  as  to  the  plain- 
tifTs  case. 

But  In  the  cross-complaint  of  the  defend- 
ants It  is  alleged,  in  effect,  that  some  time 
before  the  date  of  the  deed  referred  to  in  the 
complaint  the  defendant  J.  H.  Murphy  had 
conveyed  to  the  plaintiff  the  other  subdivi- 
sions of  the  northeast  quarter  of  section  10 
and  the  southeast  quarter  of  section  3  for 
the  sum  of  $810;  that  defendants'  deed  of 
October  4,  1898,  was  made  upon,  and  in  pur- 
suance of,  an  agreement  between  the  parties, 
by  the  terms  of  which  plaintiff  agreed  to  pay 
a  debt  of  $180,  with  interest  due  from  the 
defendants  to  the  Colusa  County  Bank,  and 
thereafter  to  sell  the  two  tracts  as  a  whole 
for  a  sum  not  less  than  ?l,fiOO,  and,  after 
deducting  from  the  proceeds  $810  on  account 


of  bis  own  land  and  the  amount  paid  to  the 
bank,  to  pay  the  balance  to  the  defendants; 
that  in  pursuance  of  the  agreement  the  plain- 
tiff paid  the  amount  due  to  the  bank,  but  has 
since  repudiated  the  agreement,  and  now 
claims  the  land  as  Ids  own;  and  that  he  is 
about  to  sell  It  to  a  third  party  for  $C00,  and 
to  appropriate  the  proceeds  to  his  own  use. 
It  is  further  alleged  that  the  defendants  be- 
fore beginning  the  suit  offered  to  pay  plain- 
tiff the  amount  due  for  what  be  had  paid  to 
the  bank,  and  all  interest  thereon,  and  de- 
manded a  conveyance  of  the  land  in  ques- 
tion, but  plaintiff  declined  the  offer;  "apd 
that  defendants  are  ready  and  willing  to  pay 
plaintiff  the  amount  he  has  paid  out  on  ac- 
count of  said  piece  of  land,  or  any  sum  the 
court  may  decree  to  be  Just  and  equitable," 
etc.  The  prayer  of  the  cross-complaint  is 
that  the  plaintiff  be  required  to  reconvey  the 
laud  in  question  to  defendants  upon  pay- 
ment by  them  of  the  sum  paid  to  the  bank 
by  plaintiff,  with  interest,  and  for  general  re- 
lief. 

The  cross-complaint  was  filed  and  served 
April  26,  1901,  and  there  was  attached  there- 
to a  memorandum  of  default  by  the  clerk  of 
date  May  13,  1901.  But  on  the  trial  this  was 
stricken  out  by  the  cotut  on  the  plaintiff's 
motion  on  the  ground,  apparently,  that  the 
clerk  was  not  authorized  by  the  law  to  enter 
the  plaintlfrs  default.  But  It  was' held  by 
the  court  that  plaintiff  was  in  default  as  a 
matter  of  fact,  and  he  was  therefore  denied. 
the  right  of  introducing  any  proof  or  offering 
any  evidence  contradicting  the  allegations  of 
the  cross-complaint  Defendants  then  mov- 
ed the  court  for  judgment  In  their  favor  on 
the  pleadings,  but  the  court  denied  the  mo- 
tion, and  then  required  defendants  to  intro- 
duce proof  on  all  material  allegations  of  the- 
cross-complaint  and  thereafter  the  plaintiff's 
attorney  was  permitted  as  amicus  curls  to 
cross-examine  the  witnesses,  and  in  the 
course  of  the  cross-examination  to  introduce 
in  evidence  certain  letters  written  by  defend- 
ant J.  H.  Murphy,  purporting  to  give  a  some- 
what different  account  of  the  transaction 
from  that  alleged  in  the  cross-complaint;  all 
of  which  rulings  were  excepted  to  by  defend- 
ants, and  are  now  urged  as  grounds  of  re- 
versal. Judgment  was  then  entered  by  the 
court,  as  ahready  stated,  that  the  plaintiff 
take  nothing  by  his  action,  that  defendants 
take  nothing  by  reason  of  their  crosa-com- 
(klaint,  and  that  the  parties  respectively  pay 
their  own  costs.  The  defendants  appeal  from 
the  Judgment  except  "that  part  which  ad- 
judged the  description  of  land  named  in  the 
deed  therein  referred  to  to  be  a  correct  de- 
scription," and  from  an  order  denying  their 
motion  for  a  new  trial. 

As  to  the  first  of  the  errors  complained  of, 
it  is  claimed  by  appellants,  and  not  disputed 
by  respoudent,  that  the  order  of  the  court  in 
striking  out  the  memorandum  of  default  was 
erroneous,  but  assuming,  for  the  purposes  of 
the  decision,  that  this  was  the  case,  yet  plain- 
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tiff's  motion  was,  in  effect,  denied,  and  he 
was  precluded  by  order  of  the  court  from  In- 
troducing evidence  upon  the  allegations  of 
the  cross-complaint.  The  appellants,  there- 
fore, had  the  case  stopped  here,  would  have 
had  no  cause  to  complain.  But  In  requiring 
the  defendants  "to  introduce  proof  on  all  ma- 
terial allegations  of  the  cross-complaint"  the 
effect  of  this  ruling  was  to  that  extent  nulli- 
fied; for,  the  facts  alleged  in  the  cross-com- 
plaint having  been  admitted  by  the  falliu-e 
of  the  plaintiff  to  answer,  no  proof  in  their 
support  was  required  (Herold  v.  Smith,  34 
Cal.  124;  Jones  v.  Jones,  38  Cal.  585;  Stock- 
ton, etc.,  V.  Glens  Falls  Ins.  Co.,  121  Cal. 
171,  53  Pac.  565;  Merguire  v.  O'Donnell,  103 
Cal.  50,  36  Pac.  1033;  Code  av.  Proc.  §8 
442,  462),  and  in  permitting  the  plaintiff's 
counsel,  as  amicus  curiae.  In  the  course  of 
the  cross-examination,  to  introduce  In  evi- 
dence the  letters  of  the  defendant  J.  H.  Mur- 
phy as  controverting  the  allegations  of  the- 
cross-complaint,  the  court,  in  effect,  opened 
the  default.  We  are  therefore  at  a  loss  to 
determine  what  was  the  Intention  of  the 
cotvt,  or  the  effect  of  its  various  rulings; 
that  Is  to  say,  whether  it  was  or  was  not  the 
Intention  of  the  court  to  open  the  default  or 
to  permit  the  plaintiff  to  controvert  the  al- 
legations of  the  cross-complaint.  If  it  was 
its  Intention  to  permit  the  allegations  of  the 
cross-complaint  to  be  controverted,  it  should 
have  allowed  the  plaintiff  to  answer,  or  at 
least  It  should  have  complied  with  defend- 
ants' demand  for  findings.  On  the  other 
hand.  If  it  was  Its  Intention  to  deny  the 
plaintiff  the  privilege  of  answering.  It  should 
have  taken  the  allegations  of  the  cross- 
complaint  as  true,  and  granted  such  relief 
as,  upon  the  facts  admitted,  would  have  been 
appropriate.  It  could  not,  indeed,  have  en- 
tered Judgment  as  prayed  for  In  the  cross- 
complaint,  because  it  does  not  appear  there- 
from what  amount  was  paid  by  the  plaintiff 
to  the  bank  on  account  of  interest,  and  with- 
out proof  of  this  amount  a  reconveyance 
would  have  been  improper.  But  It  appears 
from  the  admitted  facts  that  the  deed  of 
October  4,  1898,  was  given  to  secure  the  re- 
payment of  the  money  to  be  paid  by  plain- 
tiff to  the  bank  on  account  of  the  defend- 
ants, and  it  was  therefore  a  mortgage  only. 
Civ.  Code,  §  ^020.  Nor  is  the  character  of 
the  deed  as  a  mortgage  affected  by  the  oral 
authority  given  to  plaintiff  to  sell.  Id.  $ 
1624,  subd.  6.  The  defendants,  therefore, 
if  not  entitled  to  the  precise  relief  demand- 
ed, were  entitled,  on  the  admitted  facts,  to 
some  relief;  as,  for  example,  an  adjudica- 
tion determining  the  character  of  the  trans- 
action, or  an  injunctioq  against  the  threat- 
ened sale  of  the  land.  It  will  be  proper, 
however,  for  the  court.  In  further  proceed- 
ing in  the  case,  if  It  be  so  advised,  to  allow 
plaintiff  to  answer  the  cross-complaint,  and 
also  to  allow  the  defendants  to  amend  the 
same  in  case  they  desire  to  do  so. 
We  advise  that  the  Judgment  and  order 


appealed  from  be  reversed,  and  the  cause  re- 
manded for  further  proceeding  In  accord- 
ance with  the  views  herein  announced. 

We  concur:  COOPER,  C;  HAYNES,  0. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  reversed,  and  the  cause  remanded 
for  further  proceeding  in  accordance  with  the 
views  herein  announced:  McFARLAND,  J,; 
LOKIGAN,  J.;    HENSUAW,  J. 

On  Rehearing. 

In  Banc. 

(January  28,  1904.) 

PER  CURIAM.  The  petition  for  rehear- 
ing Is  denied.  The  following  portion  of  the 
opinion  heretofore  rendered  Is  stricken  out: 
"But  it  appears  from  the  admitted  facts 
that  the  deed  of  October  4,  1898,  was  given 
to  secure  the  repayment  of  the  money  to 
be  paid  by  plaintiff  to  the  bank  on  account 
of  the  defendants,  and  it  was  therefore  a 
mortgage  only.  Civ.  Code,  S  2920.  Nor  is 
the  character  of  the  deed  as  a  mortgage  af- 
fected by  the  oral  authority  given  to  plain- 
tiff to  sell.  Id.  i  1624,  subd.  6."  Also  the 
following:  "Or  an  injunction  against  the 
threatened  sale  of  the  land."  No  opinion 
Is  expressed  upon  the  question  of  whether 
or  not  the  cross-complaint  states  a  cause  of 
action. 

(141  Cal.  488) 
PEOPLE  T.  STEVENS.     (Or.  1,046.)» 
(Supreme  Court  of  California.    Dec.  30,  1903.) 

ROBBERY  —  INFORMATION  —  SUFFICIENCY  — 
VALUE  OP  PROPERTY  —  EVIDENCE  —  SUFFI- 
CIENCY—INSTRUCTIONS—APPLICABILITY TO 
EVIDENCE— CREDIBILITY  OP  WITNESSES— AP- 
PEAL—PREJUDICIAL  ERROR. 

1.  Under  Pen.  Code,  §  211,  defining  robbery 
as  the  felonious  taking  of  personal  property 
from  the  person  and  immediate  presence  of  an- 
other by  force  or  fear,  and  against  his  will, 
the  value  of  the  property  taken  is  immaterial, 
and  an  allegatiou  as  to  value  in  the  information 
may  be  disregarded. 

2.  An  informatiou  for  robbery,  charging  the 
taking  of  a  purse  containing  a  certain  sum  of 
money,  sufficiently  charges  the  taking  of  the 
money  as  well  as  the  purse,  and  is  good  against 
a  motiou  in  arrest  of  judgment. 

3.  Under  Pen.  Code,  §  211,  defining  robbery 
as  the  felonious  taking  of  personal  property 
from  the  person  and  immediate  presence  of  an- 
other by  force  or  fear,  and  against  bis  will,  it 
was  robbery,  and  not  larceny,  where  defendant, 
though  he  originally  took  prosecuting  witness^ 
trousers,  in  wliich  the  money  taken  was,  from 
the  headboard  of  witness'  bed,  finally  procured 
them  by  force  and  fear,  and  took  the  money 
therefrom  after  witness  had  first  recovered 
them  in  a  scuffle. 

4.  In  a  prosecution  for  robbery,  testimony  of  a 
police  officer  that  defeudant  banded  him  a 
?20  gold  piece  and  certain  other  coins  sufiSciently 
showed  that  the  property  taken  had  some  pe- 
cuniary value. 

5.  An  allegation  in  an  information  for  robbery 
describing  the  property  takeu  as  "lawful  money 

•Rehearing  denied  January  2S.  1904. 
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of  the  United  States"  sufficiently  showed  that 
it  was  of  intrinsic  value. 

6.  In  a  prosecution  for  robbery,  where  prose- 
cuting witness  testified  directly  to  unmistaka- 
ble robbery,  and  the  defense  was  that  defendant 
was  free  from  all  guilt,  and  defendant  was 
couTicted  of  robbery,  instructions  on  larceny, 
the  giving  or  refusing  of  them,  and  their  correct- 
ness, were  immaterial,  and  not  prejudicial  to  de- 
fendant. 

7.  Under  Pen.  Code,  §  211,  defining  robbery 
as  the  felonious  taking  of  personal  property 
from  the  person  and  immediate  presence  of  an- 
other by  force  or  fear,  and  against  his  will,  re- 
qnested  instructions  ignoring  a  taking  from  the 

immediate  presence"  of  the  owner,  and  confin- 
ing the  crime  to  a  taking  from  his  person,  were 
properly  refused. 

8.  In  a  prosecution  for  robbery,  a  requested 
instruction,  without  evidence  to  support  it,  was 
properly  refused. 

9.  In  a  prosecution  for  robbery,  a  charge,  in 
accordance  with  Code  Civ.  Proc.  |  2061,  subd. 
3,  to  distrnst  the  entire  evidence  of  any  witness 
who  had  willfully  sworn  falsely  as  to  a  materi- 
al matter,  was  proper. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Fraticisco;  Wm.  P.  I^awlor,  Judge. 

Francis  Stevens  was  convicted  of  robbery, 
and  appeals.    Affirmed. 

Milton  A.  Nathan  and  Richard  P.  Hensball, 
for  appellant.    U.  S.  Webb,  Atty.  Gen.,  O.  N. . 
Post,  Asst.  Atty.  Gen.,  and  Lewis  F.  Bylng- 
ton,  Dist.  Atty.,  for  the  People. 

GRAY,  C.  The  defendant  was  convicted 
of  robbery,  and  appeals  from  the  judgment 
and  from  an  order  denying  blm  a  new  trial. 

1.  He  complains,  first,  that  the  Informa- 
tion is  insufficient  as  against  the  motion  In 
arrest  of  Judgment  The  alleged  defect  con- 
sists in  the  description  of  the  property  of 
which  the  prosecuting  witness  is  said  to 
have  been  robbed.  The  description  is  as  fol- 
lows: "One  purse  containing  twenty-eight 
dollars  and  sixty-two  cents  In  lawful  money 
of  the  United  States  of  America  of  the  value 
of  twenty-eight  dollars  and  sixty-two  cents 
in  lawful  money  of  the  United  States,  the 
personal  property  of  blm,  the  said  Morres 
Aronstein,  then  and  there  in  the  possession 
of  said  Morres  Aronstein,"  etc.  The  point 
urged  Is  that  the  Information  is  uncertain, 
in  that  it  cannot  be  told  whether  the  "value 
refers  to  the  purse,  or  to  the  money  con- 
tained in  the  purse,  or  which  the  defendant 
is  charged  with  having  stolen."  The  alle- 
gation as  to  value  was  unnecessary  and  im- 
material, and  may  be  disregarded.  The  fe- 
lonious taking  of  personal  property  In  the 
possession  of  another  from  his  person  or  im- 
mediate presence,  and  against  his  will,  ac- 
complished by  means  of  force  or  fear,  is  rob- 
bery, irrespectlTe  of  the  value  of  the  prop- 
erty so  taken.  Pen.  Code,  i  211;  People  t. 
Chuey  Ying  Git,  100  Cal.  437,  34  Pac.  1080; 
People  v.  Richards,  136  Cal.  127,  68  Pac.  477. 
The  defendant  could  not  have  taken  the 
purse  containing  the  money  without  taking 
the  money  that  was  In  the  purse,  and  it  is 
therefore  clear  that  the  information  charges 


the  taking  of  the  money  as  well  as  the  purse. 
The  information  is  therefore  sufficient  as 
against  the  motion  in  arrest  of  Judgment. 

2.  It  is  next  contended  that  the  evidence 
disclosed  a  case  of  larceny,  and  not  robbery. 
The  prosecuting  witness  testified  that  be 
went  to  bed  with  defendant,  hanging  his 
pantaloons,  containing  some  $35  In  money, 
on  the  headboard  of  the  bed;  that  soon  there- 
after he  awoke  to  find  the  defendant  stand- 
ing up  on  the  bed  over  blm,  with  these  same 
pantaloons  in  one  band,  and  a  razor  in  the 
other.  The  prosecuting  witness  then  asked 
defendant:  "What  are  you  doing?"  Defend- 
ant replied:  "I  am  after  your  stuff."  The 
prosecuting  witness  then  grabbed  the  panta- 
loons from  the  defendant,  and  jumped  to- 
ward the  door.  He  is  very  confident  that  the 
money  was  still  in  the  pantu loons  at  this 
time,  and  had  not  been  removed  from  them. 
The  defendant  beat  him  to  the  door,  and 
stood  against  it,  and  threatened  and  men- 
aced the  prosecuting  witness  with  a  razor; 
striking  him  under  the  chin  with  the  hand 
that  held  the  razor.  Defendant  said:  "Now, 
that  is  what  I  got  you  up  here  for.  I  got 
you  up  here  for  your  stuff.  I  want  your 
stuff,  and  you  give  it  up."  The  prosecuting 
witness  was  very  much  frightened  at  this, 
and  threw  bis  pantaloons  on  the  bed  to  at- 
tract the  defendant  away  from  the  door.  As 
the  defendant  went  for  the  pantaloons,  the 
prosecuting  witness  unlocked  the  door  and 
escaped.  The  defendant  then  rifled  the  pan- 
taloons of  the  greater  portion  of  the  money. 
These  facts  disclose  a  case  of  robbery.  It 
may  very  well  be  that  taking  the  pantaloons 
down  from  the  headboard  while  the  owner 
slept  constituted  a  larceny,  but  the  owner 
recaptured  the  pantaloons  with  the  money 
and  purse  in  them,  and  was  thereafter  in- 
duced, "against  his  will,  accomplished  by 
means  of  force  and  fear"  to  jdeld  up  to  the 
defendant  the  possession  of  the  pantaloons, 
with  the  "stuff"  in  them  that  the  defendant 
was  after.  This  latter  act  was,  beyond  ques- 
tion, a  robbery.  Pen.  Code,  $  211.  If  it  be 
admitted,  as  is  contended  by  appellant,  that 
the  law  requires  a  showing  that  the  property 
taken  was  of  some  pecuniary  value,  this  re- 
quirement was  fully  complied  with  when  the 
police  officer  testified:  "The  money  that  Ste- 
vens handed  me  was  a  twenty-dollar  gold 
piece,  a  one-dollar  piece,  two  dimes,  one  nick- 
el, and  a  one-cent  piece."  It  is  not  necessary 
that  any  witness  should  testify  that  a  $20 
gold  piece  Is  of  some  Intrinsic  value.  The 
court  will  know  that  without  any  further 
evidence.  It  was  not  necessary  to  show  that 
the  purse  was  of  any  intrinsic  value,  even 
under  the  rule  contended  for.  This  rule  was 
fully  satisfied  when  anf  of  the  articles  taken 
was  shown  to  have  Intrinsic  value.  The 
Information  met  every  possible  requirement 
as  to  "some  intrinsic  value"  when  it  describ- 
er  the  $28.02  as  "lawful  money  of  the  United 
States  of  America." 
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3.  The  instruction  ot  the  court  as  to  grand 
and  petit  larceny  complained  of  by  defendant 
need  not  be  considered  in  detail.  The  evi- 
dence was  of  such  a  nature  that,  if  the  de- 
fendant was  not  convicted  of  robbery,  he 
should  have  been  acquitted  altogether.  There 
was  no  lesser  offense  of  which  the  Jury  could 
logically  find  defendant  guilty  if  they  were 
not  satisfied  beyond  a  reasonable  doubt 
that  he  was  guilty  of  robbery.  The  defense 
relied  on  by  defendant  at  the  trial  was  that 
he  was  guilty  of  no  crime  whatever,  and  his 
testimony  would  have  made  this  good  if  the 
Jury  had  believed  It.  The  position  of  the 
prosecution  was  that  he  was  guilty  of  the 
very  crime  charged  against  him,  to  wit,  rob- 
bery, and  that  he  had  taken  the  property  by 
means  of  force  and  fear,  and  could  be  guilty 
of  nothing  less  than  robbery,  if  guilty  at  all. 
The  Information  was  not  directed  against 
the  act  of  taking  the  pantaloons  down  from 
the  headboard,  but  against  the  final  act  of 
forcible  robbery  to  which  the  prosecuting 
witness  testified.  Instructions  as  to  larceny 
were,  then,  immaterial,  and  the  giving  or  re- 
fusing of  them  could  not  injure  defendant. 
People  V.  Swlst,  136  CaL  621,  69  Pac.  223. 
Nor  does  it  matter  whether  larceny,  grand 
or  petit,  was  correctly  defined  in  any  instruc- 
tion given,  and  this  for  the  reason  that  de- 
fendant was  not  convicted  of  larceny.  Peo- 
ple v.  O'Neal,  67  Cal.  378,  7  Pac.  790. 

4.  Requested  instructions  1,  4,  and  10  were 
properly  refused  for  the  reason  assigned  by 
the  trial  judge.  Bach  of  them  Ignored  the 
forcible  taking  of  property  from  the  "Imme- 
diate presence"  of  the  owner  as  a  possible 
«lement  of  the  crime  of  robbery.  In  each  of 
them  the  jury  were,  in  eftect,  told  that  the 
taking  must  be  from  the  person,  to  make  out 
the  crime  of  robbery.  The  law  permits  a 
conviction  of  robbery  where  the  felonious 
taking  is  by  force  or  fear  from  the  "immedi- 
ate presence"  of  the  one  in  whose  possession 
the  property  Is.  Pen.  Code,  }  211.  Request- 
ed instruction  5  was  based  upon  the  errone- 
ous assumption  that  there  was  evidence  tend- 
ing to  show  that  the  money  was  taken  from 
the  pantaloons  while  the  owner  slept.  There 
was  no  such  evidence,  but  the  evidence  was 
exactly  the  contrary.  The  Instruction  was 
therefore  properly  refused. 

5.  "The  court  charges  you  that.  If  any  wit- 
ness examined  before  you  has  willfully 
sworn  falsely  as  to  any  material  matter,  It 
is  your  duty  to  distrust  the  entire  evidence 
of  such  witness."  The  above  Instruction  was 
proper,  and  in  substantial  accord  with  the 
statute  (Code  Civ.  Proc.  S  2061,  subd.  3)  as 
constmed  in  .People  v.  Fitzgerald,  138  Cal. 
45,  70  Pac.  1014.  See,  also.  People  v. 
Sprague,  53  Cal.  491;  People  v.  Arlington, 
131  Cal.  231,  63  Pac.  347. 

We  advise  that  the  Judgment  and  order  be 
afilmied. 

We  concur:    COOPER,  C;  SMITH,  O. 


For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  aflJrmed.  McFARLAND,  J.;  LOB- 
IGAN,  J.;  HENSUAW,  J. 


(9  Idaho,  415) 

PHIPPS  et  al.  V.  GROVER. 

(Supreme  Court  of  Idaho.    Jan.  7,  1904.) 

SHEEP— HERDING  AND  ORAZINQ— ACTION   FOB 
DAMAGES. 

1.  Under  section  1210,  Rev.  St.  1887,  which 
provides  that  "it  is  not  lawful  for  any  person 
owning  or  haTlng  charge  of  sheep  to  herd  the 
same,  or  permit  them  to  be  herded  on  the  land 
or  possessory  claims  of  other  persons,  or  to 
herd'  the  same  or  permit  them  to  graze  within 
two  miles  of  the  dwelling  house  of  the  owner 
or  owners  of  such  possessory  claim,"  it  is  not 
unlawful  to  drive  sheep  through  the  state,  or 
from  one  place  to  another,  or  from  one  range 
to  another,  within  the  state,  even  though  in  so 
doing  they  pass  within  two  miles  of  the  dwell- 
ing house  of  a  settler. 

2.  Driving  sheep  from  one  range  to  another 
is  not  "herding"  them,  nor  is  the  occasional 
eating  of  grass  as  they  go,  or  while  stopped 
for  needed  rest,  "grazing,"  as  contemplated  by 
the  lawmakers  when  enactiiw  the  above  statute. 

3.  Evidence  examined,  and  held  insufficient  to 
support  the  judgment  in  this  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Washington 
County;   Geo.  H.  Stewart,  Judge. 

Action  by  W.  Phlpps  and  G.  W.  Pbipps 
against  Nelson  Grover  for  damages  for  herd- 
ing sheep  within  two  miles  of  the  dwelling 
bouse  of  one  of  the  plaintiffs.  Judgment  for 
plaintiffs,  and  defendant  appeals.    Reversed. 

Frank  Harris,  for  appellant.  L.  L.  Bur- 
tenshaw,  for  respondents. 

AILSHIE,  J.  This  Is  an  appeal  from  a 
Judgment  for  one  dollar  damages  and  two 
dollars  costs.  It  has  traveled  all  the  way 
from  the  Justice's  court  of  Washington  coun- 
ty, via  the  district  court  of  the  Third  Dis- 
trict, but  shows  no  evidence  of  fatigue  nor 
loss  of  energy  or  vitality.  From  the  length 
of  the  briefs,  one  would  infer  that  It  must 
have  had  succor  and  comfort  from  generous 
counsel. 

The  action  was  prosecuted  under  sections 
1210  and  1211  of  the  Revised  Statutes  ot 
1887,  commonly  designated  throughout  this 
state  as  the  "Two  Mile  Lhnit  Law."  The 
record  discloses  that  on  the  19th  day  of  May, 
1902,  at  the  precinct  of  Ouncil,  In  Wash- 
ington county,  the  defendant  was  driving 
about  1,000  ewes,  together  with  their  Iambi, 
across  the  open  country  to  reach  a  summer 
range— the  foothills  beyond.  The  lambe 
were  all  very  young,  many  of  them  being 
less  than  12  hours  old.  Early  In  the  morn- 
ing they  came  within  two  miles  of  the  dwell- 
ing house  of  plaintiff  William  Phlpps,  and 
drove  across  the  unoccupied  public  lands, 
passing  beyond  the  two-mile  limit  on  the  op- 
posite side  that  afternoon.  Some  time  be- 
fore noon  they  baited  to  let  the  fatigued  and 
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weak  ewes  aud  Iambs  rest,  and  the  herders 
prepared  and  ate  their  dinner.  During  the 
stop  the  sheep  scattered  out  over  a  space 
about  250  yards  wide,  and  some  rested,  while 
others  picked  the  grass  near  by.  Soon  after 
the  noon  hour  the  liand  moved  en  and  be- 
yond the  limit  mentioned.  It  is  clearly  es- 
tablished that  the  ewes  were  rery  poor  and 
weak,  and  that  many  of  the  iambs  had  to 
be  carried  by  the  herders,— carrying  as  many 
as  they  could  a  short  distance,  and  putting 
them  down  and  going  back  for  others,  and 
so  on  during  the  drive.  This  is  the  sub- 
stance of  the  entire  evidence  as  to  the  man- 
ner of  the  commission  of  the  wrongs  com- 
plained of  by  pialntlfTs. 

Appellant  argues  that  the  evidence  is  not 
sufficient  to  support  the  verdict  for  the  rea- 
son that  he  was  not  "herding"  or  "grazing" 
his  sheep,  within  the  meaning  of  section 
1210,  Rerv.  St  1887,  which  Is  as  follows:  "It 
is  not  lawful  for  any  person  owning  or  hav- 
ing charge  of  sheep  to  herd  the  same,  or 
permit  them  to  be  herded  on  the  land  or 
possessory  claims  of  other  persons,  or  to 
herd  the  same  or  permit  them  to  graze  with- 
in two  miles  of  the  dwelling  house  of  the 
owner  or  owners  of  such  possessory  claim." 

The  important  question  presented  for  onr 
consideration  Is:  Does  the  statute  undertake 
to  prohibit  the  driving  of  sheep  through  the 
state  or  from  one  point  to  another  therein? 
It  certainly  does  not  The  Legislature,  In 
making  It  unlawful  to  "herd"  sheep  or  per- 
mit theni  to  "graze"  within  two  miles  of  the 
dwelling  house  of  the  settler,  never  meant 
to  Include  in  those  terms  the  mere  driving 
of  ^eep  through  the  country,  or  from  one 
feeding  or  grazing  place  to  another.  If  they 
had  meant  such  a  thing,  their  acts  would 
have  been  futile  and  in  violation  of  both  the 
state  and  federal  Constitutions  as  well  as  the 
acts  of  Congress.  We  must  construe  this 
enactment  in  the  Ught  of  the  objects  the 
Legislature  had  In  view.  We  assimie  that 
those  objects  were  lawful,  and  therefore  con- 
clude that  driving  stock  from  one  range  to 
another  is  not  "herding"  them,  nor  Is  the 
occasional  eating  of  grass  as  they  go.  or 
while  stopped  for  needed  rest,  "grazing,"  as 
contemplated  by  the  lawmakers  when  enact- 
ing the  foregoing  statute.  This,  like  any 
other  fact  in  the  case.  Is  a  question  for  the 
Jury,  and  where  there  Is  a  substantial  con- 
flict In  the  evidence  the  verdict  will  not  be 
disturbed.  In  this  case,  however,  there  Is 
no  substantial  conflict  in  the  evidence.  It  Is 
undisputed  that  defendant  was  moving  his 
band  of  sheep  across  the  country  to  the 
range,  and  beyond  the  two-mile  limit  of 
plaintiff's  dwelling.  It  is  true  that  several 
witnesses  testified  that  the  sheep  were  "graz- 
ing" and  were  being  "herded,"  but  these 
were  mere  conclusions,  and  when  they  testi- 
fied to  the  facts  from  which  these  conclu- 
sions were  drawn  It  was  apparent  that  such 
conclusions  were  not  Justified  under  the  stat- 
ute. 
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The  judgment  is  reversed  and  cause  re- 
manded.   Costs  awarded  to  appellant. 

SULLIVAN,  C.  J.,  concurs.    STOCKSLA- 
GER,  J.,  concurs  In  the  conclusion  reached. 


0  Idaho,  am 
VILLAGE    OP    MOUNTAINHOME    r.    EL- 
MORE COUNTY  et  al. 
(Supreme  Court  of  Idaho.    Jan.  6,  1904.) 

COUNTY— PRESENTATION      OF      CLAIMS— ROAD 
TAX— CLAIM  BY  MUNICIPALITY— STAT- 
UTE OF  LIMITATIONS. 
l.Beld,   that   section    1773,    Rev.    St    1887, 
which  provided  that  "the  board  of  county  com- 
missioners must  not  bear  or  consider  any  claim 
In  favor  of  an  individual  against  the  county  un- 
less an  account  properly  made  out,  giving  ail 
items  of  the  claim,  duly  verified  as  to  its  cor- 
rectness, and  that  the  amount  claimed  is  justly 
due,  is  presented  to  the  board  within  a  year 
I  after  the  last  item  of  the  account  accruedi"  does 
not  apply  to  a  municipality  which  claims  25  per 
'  cent,  of  the  road  taxes  collected  against  prop- 
{  erty  situated   within  its  corporate  limits,   and 
I  that  such  tax  should  be  paid  over  by  the  comity 
i  without  the  presentation  of  a  claim  therefor. 
i      2.  Where  a  county  is  by  law  made  the  instru- 
j  ment  for  the  levy  and  collection  of  taxes  for 
road  purposes,  to  be  used  by  a  municipality  upon 
I  the  roads   and   highways  within  its  corporate 
;  Itanits,  it  Is  held  that  the  statute  of  limitatious 
I  does  not  begin  to  nm  against  such  municipality 
until  demand  is  made  for  the  payment  of  such 
taxes,  or  until  the  mnnicipality  has  notice  of 
the  refusal  of  the  county  to  pay  the  same,  or 
that  it  claims  such  money  In  its  own  right. 
(Syllabus  by  the  <3ourt.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty; Lyttleton  Price,  Judge. 

Claim  was  presented  by  the  village  of 
Mountainhome  against  the  county  of  Elmore 
for  25  per  cent  of  the  road  taxes  collected 
against  property  situated  within  the  corpo- 
rate limits  of  the  village,  and  the  claim  was 
disallowed  by  the  board  of  commissioners, 
from  which  order  the  village  appealed  to 
the  district  court.  Judgment  rendered  and 
entered  in  the  district  court  in  favor  of  the 
village,  from  which  judgment  the  county  ap- 
pealed to  this  court.    Judgment  affirmed. 

E.  M.  Wolfe,  for  appellant  W.  O.  Howie, 
for  respondent 

AILSHIE,  J.  On  July  12,  1902,  the  village 
of  Mountainhome,  a  municipal  corporation 
organized  under  the  laws  of  this  state,  filed 
with  the  clerk  of  the  board  of  county  com- 
missioners of  Elmore  county  foor  several 
claims  against  the  county  for  25  per  cent 
of  the  road  taxes  collected  by  the  county  for 
the  years  1898,  1899,  1900,  and  1901,  from 
property  situated  within  the  corporate  limits 
of  the  village.  This  demand  for  25  per  cent 
of  the  road  tax  collected  within  the  corporate 
limits  of  the  village  .was  made  under  the 
provisions  of  subdivision  6  of  section  870 
of  the  Revised  Statutes  of  1887,  as  amended 
February  7,  1809  (Sees.  Laws  1899,  p.  127), 
as  construed  and  Interpreted  by  this  court 
In  City  of  Genesee  v.  Latah  County,  4  Idaho, 
141,  36  Pac.  701.  The  board  of  commission- 
era  on  the  15tb  day  of  October,  1902,  allow-. 
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ed  the  claim  of  the  village  for  the  year  1901, 
and  disallowed  the  claims  for  the  three  pre- 
ceding years.  This  disallowance  seems  to 
have  been  made  under  the  provisions  of  sec- 
tion 1773  of  the  Revised  Statutes  of  1887, 
which  provides  that  "the  board  of  commis- 
sioners must  not  hear  or  consider  any  claim 
in  favor  of  an  individual  against  the  county 
unless  an  account  properly  made  out,  giving 
all  items  of  the  claim,  duly  verified  as  to 
its  correctness,  and  that  the  amount  claimed 
Is  Justly  due,  is  presented  to  the  board  with- 
in a  year  after  the  last  item  of  the  account 
accrued."  The  village  appealed  from  this 
order  to  the  district  court,  where  the  matter 
Was  heard  by  the  district  judge,  and  findings 
of  fact  and  conclusions  of  law  were  made, 
and  thereupon  Judgment  was  entered  in  fa- 
vor of  the  village,  and  directing  the  board  of 
commissioners  to  draw  their  warrants  for 
tlie  amount  claimed  by  the  village  for  the 
three  years  covered  by  its  demand.  From 
that  Judgment  the  coimty  has  appealed  to 
this  court. 

The  first  contention  made  by  appellant  is 
that  the  village  not  having  presented  its 
claim  under  the  provisions  of  section  1773, 
supra,  within  one  year  after  the  collection 
of  the  tax  by  tlie  county.  It  was  too  late, 
and  that  an  action  cannot  be  maintained 
for  the  collection  thereof.  We  cannot  agree 
with  this  contention.  In  the  first  place,  the 
statute  says  that  the  "commissioners  must 
not  hear  or  consider  any  claim  in  favor  of  ! 
an  Individual  against  the  county"  unless  the 
same  be  presented  within  one  year.  The 
claimant  In  this  case  was  not  an  individual, 
but,  on  the  contrary.  Is  a  municipality  of  this 
state.  But  waiving  this  point,  the  claim 
here  is  clearly  not  such  a  claim  against  the 
county  as  contemplated  in  the  foregoing 
section,  and  for  which  a  regularly  itemized 
nnd  verified  claim  shall  be  presented  before 
a  payment  can  be  made.  It  was  the  duty 
of  the  county  to  pay  at  least  25  per  cent, 
of  these  road  taxes,  as  soon  as  collected,  to 
the  proper  village  authorities;  and,  although 
the  statute  prescribes  no  specific  time  at 
which  the  same  shall  be  paid,  it  was  clearly 
the  duty  of  the  county,  under  the  statutes 
of  this  state,  and  the  authority  of  City  of 
Genesee  v.  Latah  County,  to  pay  over  such 
money,  whenever  collected,  to  the  municipal 
authorities,  so  that  the  same  might  be  ap- 
plied upon  the  highways  within  the  village 
limits.  Section  887,  Rev.  St.  1887,  as  amend- 
ed February  14,  1899  (Sess.  Laws  1809,  p. 
270),  constitutes  each  city  or  village  within 
the  state  a  separate  road  district,  and  gives 
to  the  municipal  authorities  the  exclusive 
control  over  the  highways  within  their  cor- 
porate limits.  See  City  of  Genesee  v.  Latah 
County,  supra,  and  Carson  v.  City  of  Genesee 
(Idaho)  74  Pac.  862.  While  it  is  necessary 
to  nialce  a  demand  for  the  payment  of  these 
moneys  before  an  action  can  be  maintained, 
as  said  In  City  of  Genesee  v.  Latah  County, 
we  do  not  understand  this  a  demand  nec- 


essary under  section  1773,  supra,  in  order 
to  enable  the  board  to  allow  the  claim;  and 
the  remark  made  in  that  ease  that  the  pres- 
entation of  the  account  was  a  sufficient 
demand  was  an  incidental  observation  to  the 
effect  that  it  is  necessary  for  some  kind  of 
demand  to  be  made  before  the  commence- 
ment of  the  action. 

The  next  and  most  serious  contention  made 
by  the  appellant  Is  that  the  claim  for  the 
year  1898  is  barred  by  the  provisions  of 
subdivision  1  of  section  4054  of  the  Revised 
Statutes  of  1887,  which  provides  that  an  ac- 
tion must  be  commenced  within  three  years 
after  the  right  of  action  accrues,  where  it  is 
sought  to  recover  "upon  a  liability  created 
by  statute  other  than  a  penalty  or  forfeiture." 
It  Is  seriously  urged  by  appellant  that  re- 
spondent's claim  is  a  "liability  created  by 
statute,"  and  that,  In  order  to  recover,  the 
action  must  have  been  commenced  within 
three  years  from  the  time  the  tax  was  col- 
lected. If  this  Is  the  proper  construction  to 
be  placed  upon  this  statute  as  applied  to  the 
present  action— and  we  express  no  opinion 
as  to  that— the  important  question  will  then 
arise  as  to  when  the  statute  begins  to  run 
in  such  cases.  After  a  very  careful  examina- 
tion of  our  statutes  and  the  authorities 
bearing  upon  the  question,  we  are  convinced 
that  the  statute  in  such  cases  does  not  be- 
gin to  run  until  a  demand  has  been  made 
upon  the  county  by  the  municipality  for 
its  share  of  the  money  collected,,  or  until 
the  municipality  has  notice  of  the  refusal  of 
the  county  to  pay,  or  that  It  claims  the 
money  in  its  own  right.  The  county  is  the 
mere  agent  or  trustee  for  the  municipality 
in  the  collection  of  these  taxes.  The  duty 
Imposed  upon  the  county  by  law  Is  to  levy 
and  collect  the  taxes,  and  to  pay  over  to 
the  municipal  authorities  at  least  25  per 
cent,  thereof.  They  may  pay  any  greater 
sum  which  they  deem  proper  and  necessary, 
but  they  are  specifically  directed  by  statute 
to  pay  at  least  25  per  cent,  thereof.  It  is 
at  once  apparent  that,  to  the  extent  of  25 
per  cent,  of  such  funds,  the  county  has 
absolutely  no  claim  or  right,  and  that  it  is 
merely  the  agency  provided  by  law  for  the 
levy  and  collection  of  such  tax.  If,  then, 
the  county  is  the  agent  or  trustee  of  the 
municipality  for  the  collection  of  this  spe- 
cific revenue  and  for  this  specific  purpose, 
the  statute  of  limitations  cannot  begin  to  mn 
against  the  municipality  until  demand  has 
been  made  therefor,  or  the  agent  has  refus- 
ed to  pay.  In  19  A.  &  E.  Enc.  of  Law  (2d 
Ed.)  at  page  187,  the  author  says:  "As  long 
as  the  relation  of  principal  and  agent  con- 
tinues, there  is  a  privity  between  the  par- 
ties, and  there  is  nothing  to  set  the  statute 
in  operation  as  to  claims  and  accounts  be- 
tween them.  The  position  of  the  agent  is 
that  of  a  trustee,  as  claims  against  him  are 
governed  by  a  rule  similar  to  that  controlling 
trustees.  The  assertion  by  the  agent  of  an 
adverse  right,  or  his  failure  to  discbarge  a 
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duty  to  bis  principal  arising  out  of  his 
ngency,  does  not  set  tbe  statute  in  motion 
until  called  to  the  attention  of  the  principal, 
or  until  be  knows,  or  with  reasonable  diil- 
jfence  might  have  known,  thereof." 

We  therefore  bold,  first,  that  It  was  not 
necessary  for  the  respondent  to  file  its  claim  I 
wftb  the  board  of  commissioners  within  one  J 
year  after  the  taxes  were  collected,  and  that  ' 
section  1773  of  the  Revised  Statutes  of  1887  ! 
does  not  apply  In  such  cases;  second,  that  ! 
the  statute  of  limitations  did  not,  in  this  ! 
case,  begin  to  run  against  the  village  until 
demand  was  made  for  payment.  i 

The  Judgment  of  the  trial  court  is  afilrmed,  < 
with  costs  to  respondent.  ; 

! 

SULLIVAN,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 


(»  Idaho,  382) 

McCREA  et  nl.  v.  McQREW  et  al. 

(Supreme  Court  of  Idaho.    Dec.  31.  1903.) 

APPEALS— NEW  TRI.^L,— MOTIONS  TO  DISMISS- 
AFFIRMANCE. 

1.  Under  the  provisions  of  section  4807,  Rev. 
St.  1887,  an  appeal  taken  more  than  one  year 
after  the  entry  of  a  judgment  will  be  dismissed 
on  motion. 

2.  Unless  good  cause  is  shown  for  the  delay, 
an  appeal  from  an  order  denying  a  new  trial, 
taken  more  than  a  year  after  the  entry  of  judg- 
ment, will  be  dismissed  on  motion. 

3.  Where  no  error  affecting  the  substantial 
rights  of  the  defendant  appears  in  the  record, 
the  judgment  will  be  affirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Latah  Coun- 
ty;  E.  C.  Steele,  Judge. 

Action  by  E.  M.  McCrea  and  others  against 
M.  C.  McGrew  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Afilrmed. 

Forney  &  Moore,  for  appellants.  Geo.  W. 
Tannabill  and  S.  S.  Denning,  for  respondents. 

SULLIVAN,  C.  J.  This  action  was  brought 
by  respondents,  as  plaintiffs,  against  the  ap- 
pellants, as  defendants,  to  recover  the  sum 
of  $600  damages  for  the  conversion  of  1,067 
bushels  of  wheat  alleged  to  belong  to  re- 
spondents. The  complaint  contains  the  prop- 
er allegations  of  copartnership  of  both  the 
respondents  and  appellants,  which  allega- 
tions were  admitted  by  the  defendants.  It  is 
alleged  that  during  the  month  of  September, 
1900,  one  Peter  Thompson  delivered  to  the 
defendants  1,067  busheis  of  wheat,  which  al- 
legation Is  admitted  by  the  defendants'  an- 
swer. Plaintiffs  also  allege  that,  upon  the 
delivery  of  said  wheat,  defendants  issued  to 
said  Thompson  a- number  of  wheat  receipts 
or  tickets,  which  are  dated  at  Kendrick,  Ida- 
ho, signed  by  the  Kendrick  Grain  Company, 
by  E.  Lewellyn,  who  was  tben  in  the  em- 
ploy of  defendants,  managing  and  conducting 
their  said  warehouse  business,  and  acting  as 
their  agent  In  Nez  Perce  county,  Idaho,  all 
of  which   Is  admitted  by  appellants.    It  Is 

f  1.  See  Appeal  and  Error,  vol.  2,  Cent.  Dig.  t  1926. 


further  alleged  that  on  or  about  the 

day  of  December,  19(X),  the  said  Thompson, 
for  value,  assigned  and  delivered  said  wheat 
receipts  or  tickets,  and  the  wheat  represent- 
ed by  them,  to  the  plaintiffs,  who  arc  now 
the  lawful  owners  and  holders  thereof,  which 
allegations  are  denied  by  appellants.  It  is 
also  allege<l  that  upon  the day  of  Sep- 
tember, ItHK),  said  defendants  transferred 
said  wheat  from  said  Nez  Perce  county  by 
means  of  a  pipe  line,  by  shooting  the  said' 
wheat  Into  said  pipe  across  Potlach  creek  In- 
to the  county  of  Latah,  and  that  said  wheat 
evidenced  by  said  tickets  subsequent  to  said 
time,  and  the  conversion  thereof,  remained 
in  said  Latah  county.  It  is  also  alleged  that 
defendants  have  failed  and  refused  to  deliv- 
er or  return  the  said  1,007  bushels  of  wheat, 
or  any  part  thereof,  to  the  said  plaintiffs,  or 
to  said  Thompson,  plaintiffs'  assignor.  This 
latter  allegation  is  admitted  by  the  appel- 
lants. It  Is  also  alleged  that  appellants  have 
converted  said  wheat  to  their  own  use,  to  the 
plaintiffs'  damage  in  the  sum  of  $500,  which 
allegntiou  is  denied  by  defendants.  By  the 
answer  of  defendants  it  is  denied  that  said 
1,067  bushels  of  wheat  is  of  the  value  of 
$500,  or  of  any  other  or  greater  sum  than  the 
sum  of  $400;  and  appellants  seek  to  justify 
their  failure  to  deliver  said  wheat  by  their 
denial  that  the  same  was  transferred  from 
the  said  Nez  Perce  county  to  said  Latah  coun- 
ty, and  aver  that  said  wheat  was  destroyed 
by  fire  in  Nez  Perce  county  on  the  11th  day 
of  October,  1.900.  This  case  was  tried  on  the 
issues  thus  made  on  the  20tb  day  of  Decem- 
ber, 1901.  A  verdict  of  the  jury  was  return- 
ed on  the  21st  day  of  December,  1901,  in  fa- 
vor of  the  plaintiffs  and  against  the  defend- 
ants for  the  sum  of  $456.30,  and  judgment 
was  duly  entered  in  favor  of  the  plaintiffs  for 
said  sum  on  the  latter  date.  Thereafter  a 
motion  for  a  new  trial  was  made  by  appel- 
lants, and  denied  by  the  court.  The  appeal 
is  from  the  judgment,  and  from  the  order 
denying  a  motion  for  a  new  trial.  The  re- 
spondents interposed  a  motion  to  dismiss  the 
appeal— the  first  from  the  judgment  on  the 
ground  that  the  appeal  was  not  taken  from 
the  judgment  within  one  year,  and  the  other 
from  the  order  denying  a  new  trial  on  the 
ground  that  the  appeal  from  said  order  was 
not  taken  within  one  year  from  the  date  of 
the  judgment. 

As  to  the  first  motion,  the  Judgment  was 
entered  on  the  21st  day  of  December,  1901. 
The  notice  of  appeal  from  the  judgment  was 
not  served  until  the  4th  day  of  April,  1903, 
about  three  months  find  one-half  after  the 
year  had  expired  in  which  an  appeal  from 
the  Judgment  may  be  taken.  Section  4807, 
Rev.  St.  1887,  provides,  inter  alia,  that  an  ap- 
peal may  be  taken  from  the  district  to  the 
Supreme  Court  from  a  final  judgment  In  an 
action  or  special  proceeding  within  one  year 
after  the  entry  of  the  judgment.  As  said  ap- 
peal was  not  taken  within  a  year  after  the 
entry  of  said  Judgment,  the  motion  to  dismiss 
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said  appeal  must  be  sustained.  Marcband  v. 
Ronagban  (Idabo)  72  Pac.  731. 

Ab  U>  tbe  motion  to  dismiss  tbe  appeal  from 
the  order  denying  a  new  trial:  It  appears 
from  the  record  that  Judgment  was  entered 
In  this  case  on  the  21st  day  of  December, 
1001,  and  the  motion  for  a  new  trial  was  de- 
nied on  the  5th  day  of  February,  1903.  Thus 
it  will  be  seen  that  more  than  13  months  had 
passed  from  the  entry  of  said  Judgment  until 
*the  motion  for  a  new  trial  was  denied  by  the 
court.  The  bill  of  exceptions  and  statement 
of  the  case  contain  129  pages,  and  was  set- 
tled on  October  9,  1902.  It  is  thus  shown 
that  about  four  months  elapsed. from  tbe  set- 
tlement of  said  statement  prior  to  the  order 
denying  a  new  trial.  Tlie  record  shows  such 
an  utter  want  of  diligence  in  the  appellants 
in  prosecuting  the  appeal  that  tbe  appeal 
from  tbe  order  denying  a  new  trial  ought  to 
be  sustained.  While  tbe  statute  gives  a  par- 
ty the  right  to  appeal  from  a  Judgment  within 
a  year  from  its  rendition,  it  also  contemplates 
that,  if  a  motion  for  a  new  trial  Is  to  be 
made  in  the  case,  tbe  same  should  be  made 
within  a  year  from  tbe  entry  of  the  Judg- 
ment If  a  party,  without  showing  good  and 
sufficient  reasons  for  the  delay,  does  not,  or 
fails  to,  have  bis  motion  for  a  new  trial  pass- 
ed upon  within  a  year  from  the  rendition  of 
the  Judgment,  an  aK>eal  from  an  order  deny- 
ing a  new  trial  in  such  case  ought  to  be  dis- 
missed on  proper  motion. 

For  the  reason  that  the  writer  of  this  opin- 
ion had  extended  the  time  for  filing  the  tran- 
script In  this  case  beyond  the  time  prescribed 
by  tbe  rules  of  this  court,  and  regardless  of 
our  views  upon  said  motions  to  dismiss  both 
appeals,  we  have  examined  the  transcript 
and  briefs  of  respective  counsel  to  ascertain 
whether  reversible  error  had  been  committed 
by  the  trial  court.  We  find  no  error  that 
would  require  or  Justify  tbe  reversal  of  tbe 
Judgment 

Tbe  giving  of  tbe  following  Instructions  to 
tbe  Jury  Is  specified  as  err<»,  to  wit:  "And  If 
you  find  that  the  defendants  converted  said 
wheat,  or  any  portion  of  tbe  same,  to  their 
own  use,  as  alleged,  the  measure  of  damages 
will  be  the  highest  market  value  for  the 
wheat  so  converted,  at  the  place  of  conver- 
sion, at  any  time  from  tbe  said  conversion  to 
the  present  date."  There  is  some  diversity 
of  opinion  as  to  the  correctness  of  said  in- 
struction. In  Page  v.  Fowler  et  al.,  39  CaL 
412,  2  Am.  Rep.  462,  it  Is  held  that  the  cor- 
rect measure  of  damages  in  cases  like  that  at 
bar,  where  exemplary  damages  are  not  al- 
lowed, is  tbe  highest  market  value  of  sucb 
property  within  a  reasonable  time  after  the 
property  was  taken,  with  Interest  thereon 
from  tbe  time  sucb  value  was  estimated. 
That  Is  a  very  instructive  case,  and  many  of 
the  authorities  pro  and  con  on  the  question 
involved  are  cited  and  commented  upon 
therein.  In  Mashburn  &  Co.  v.  Dannenberg 
Co.  (Ga.)  44  S.  E.  97,  It  was  held  that  the 
true  measure  of  damages  In  that  case  was 


the  highest  proven  value  of  the  property  tak- 
en at  any  time  between  tbe  date  of  conver- 
sion and  the  trial,  or  its  value  at  tbe  date 
of  the  conversion,  with  interest  from  that 
date.  Fish  v.  Xetbercutt  et  al.  (Wash.)  45^ 
Pac.  44,  .'53  Am.  St  Rep.  892.  The  counsel 
for  appellants  contend  that  the  proper  n^le 
In  such  cases  is  the  value  of  the  property  at 
the  date  of  conversion,  with  legal  Interest 
thereon  from  that  date.  Conceding  that  to 
be  correct,  and  as  appellants  admit  that  said 
1,067  bushels  of  wheat  were  worth  $400, 
there  is  only  a  difference  of  less  than  $24  be- 
tween tbe  $400,  with  legal  Interest,  and  the 
amount  of  Judgment  entered.  Under  the  pe- 
culiar facts  in  this  case,  we  would  not  feel 
Justified  In  reversing  the  Judgment  for  so 
small  a  discrepancy,  even  though  we  should 
determine  the  correct  rule  to  be  otherwise 
than  as  stated  by  tbe  trial  Judge.  We  there- 
fore express  no  opinion  as  to  the  rule  for 
measure  of  damages  In  such  cases. 

The  Judgment  is  affirmed,  with  costs  In 
favor  of  respondents. 


STOCKSLAQEaft  and  AILSHIE.  JJ,, 
cor. 


con- 


(8S  Kan.  281) 
ATCHISON,  T.  &  8.  P.  RY.  CO.  v.  GEISER. 
(Supreme  Court  of  Kansas.    Jan.  9,  1904.) 

BAILROADS-PIRBS  SET  BT  LOCOMOTTVBS— 

EVIDENCE— DAHAQBS. 

1.  Tbe  statate  of  this  state  makes  causing  of 
fire  by  tbe  operation  of  a  railroad  prima  facie 
evidence  of  negligence  on  the  part  of  the  com- 
pany. This  being  shown,  it  l>ecome8  a  question 
of  fact  for  tbe  jury,  not  of  law  for  the  court,  to 
determine  whether  such  prima  facie  case  is  over- 
come by  tbe  evidence  of  the  company  that  the 
engine  which  set  out  the  fire  was  equipped  with 
the  latest  devices  in  good  repair,  and  bemg  care- 
fully managed  by  competent  employes. 

2.  The  fact  of  tbe  setting  out  of  fire  by  tbe 
operation  of  a  railroad  is  evidence,  not  merely 
presumption,  of  negligence,  and  as  sucb  must  t>« 
met  and  overcome  by  evidence  to  the  satisfac- 
tion of  the  jnry. 

3.  XSther  of  two  methods  may  be  adopted  in 
ascertaining  tbe  damage  caused  by  the  destruc- 
tion of  fruit  trees — their  value  as  a  distinct  part 
of  tbe  land,  if  susceptible  of  such  measurement, 
and  the  difference  in  the  value  of  the  land  be- 
fore and  after  their  destruction;  and  where  both 
methods  are  resorted  to  in  the  same  case  the 
damage  must  be  ascertained  by  the  jury  from 
all  tbe  evidence. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Leavenwortli 
County;    J.  H.  Gillpatrick,  Judge. 

Action  by  Jacob  Oeiser  against  the  At- 
chison, Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Affirmed. 

A.  A.  Hurd  and  Alfred  A.  Scott,  for  plain- 
tiff  In  error.  Baker  &  Baker,  for  defendant 
In  error. 

CUNNINGHAM,  J.  Defendant  In  error, 
as  plaintiff  below,  recovered  Judgment  for 
his  damages  occasioned  from  the  burning  of 
bis  orchard,  tbe  fire  having  been  set  out  i>7 
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one  of  the  railroad  company's  engines.  The 
question  here  raised  of  greatest  moment, 
stripped  to  the  bone,  is  whether  It  Is  a  ques- 
tion of  law  for  the  court  or  of  fact  for  the 
Jury  to  determine  when  the  prima  facie  case 
of  negligence  made  by  showing  that  the  fire 
was  caused  by  the  operation  of  the  railroad 
Is  overcome  by  a  showing  on  the  part  of  the 
railroad  that  its  engine  was  equipped  with 
the  latest  and  best  appliances  and  managed 
In  the  most  careful  manner  by  competent 
employes.  The  railroad  company  puts  Its 
claim  Into  the  following  assertion:  "The 
statutory  presumption  of  negligence  on  the 
part  of  the  railway  company,  raised  by  the 
evidence  for  the  plaintiff,  having  been  rebut- 
ted by  the  positive  evidence  on  behalf  of  the 
defendant,  the  plaintiff  was  not  entitled  to 
recover;"  and  upon  the  trial  claimed  that 
this  view  should  have  been  given  to  the  Jury 
in  the  following  Instruction:  "The  jury  are 
Instructed  that  under  the  evidence  In  this 
case  the  plaintiff  Is  not  entitled  to  recover, 
and  therefore  you  will  return  a  verdict  for 
the  defendant."  The  question  presented  is 
one  of  first  instance  in  this  court.  O^ir  stat- 
ute provides  (section  5923,  Gen.  St.  1901): 
"That  In  all  actions  against  any  railway 
company  organized  or  doing  business  in  this 
state  for  damages  by  fire  caused  by  the  op- 
erating of  said  railroad.  It  shall  be  only  nec- 
essary for  the  plaintiff  in  the  action  to  es- 
tablish the  fact  that  said  fire  complained 
of  was  caused  by  the  operating  of  said  rail- 
road and  the  amount  of  bis  damages,  which 
proof  shall  be  prima  facie  evidence  of  negli- 
gence on  the  part  of  the  railroad."  In  the 
case  at  bar  sufficient  evidence  was  offered  by 
the  plaintiff  to  make  out  a  prima  fade  case. 
The  railway  company  then  tendered  proof 
going  to  establish  the  fact  that  the  engine 
which  set  out  the  fire  was  equipped  with  the 
latest  and  best  appliances  to  prevent  the  es- 
cape of  fire  therefrom,  was  in  good  repair, 
and  was  being  skillfully  handled  by  com- 
petent employes.  Here  was  a  case  of  evi- 
dence against  evidence.  It  Is  hardly  fair 
to  say  that  It  was  presumption  against  evi- 
dence, or  evidence  against  presumption.  The 
statute  makes  the  setting  out  of  the  fire 
prima  facie  evidence  of  negligence.  We 
think  it  is  competent  for  the  Legislature  to 
give  this  much  of  evidentiary  weight  to  the 
fact  of  the  causing  of  the  fire.  Ordinarily, 
Ores  do  not  occur  in  the  skillful  manage- 
ment of  well-constructed  engines.  If  It  is 
a  question  of  evidence  against  evidence  or*  of 
a  conflict  of  evidence,  upon  what  theory 
would  the  court  be  authorized  to  take  the  de- 
cision out  of  the  bands  of  a  Jury,  and  pro- 
nounce, as  a  matter  of  law,  that  the  rail- 
way company's  witnesses  were  in  all  re- 
spects to  be  believed,  and  that  their  conclu- 
sions as  to  the  condition  of  the  engine  and 
the  skill  of  the  employes  were  beyond  the 
pale  of  contradiction?  We  are  not  unaware 
of  the  fact  that  Several  courts  have  pronoun- 
ced the  rule  that,  where  the  evidence  of  the 


defendant  is  clear  and  convincing,  the  pre- 
sumption of  negligence  arising  because  of 
the  occurrence  of  the  fire  has  been  overcome, 
and  the  court  should,  as  a  matter  of  law,  so 
declare.  Among  these  cases  are  the  follow- 
ing: Spauldlng  v.  0.  &  N.  W.  Ry.  Co.,  33 
Wis.  582;  Menominee  River  Co.  v.  M.  &  N.  R. 
Co.,  91  Wis.  44T,  65  N.  W.  176;  Ky.  Cent. 
R.  Co.  V.  Talbot,  78  Ky.  621;  So.  R.  Co.  v. 
Pace,  114  Ga.  712,  40  S.  B.  723.  The  same 
principle  is  held  In  Dakota  under  a  similar 
statute  relating  to  the  killing  of  stock.  Hu- 
ber  v.  O.  M.  &  S.  P.  R.  Co.  (Dak.)  43  N.  W. 
819;  Hodgins  v.  Minn.,  etc.,  R.  Co.  (N.  D.) 
56  N.  W.  139.  But  few,  if  any,  of  the  cases 
adopting  this  view  have  been  decided  under 
statutes  like  our  own.  Realizing  the  severi- 
ty of  a  rule  which  would  cast  upon  a  plain- 
tiff the  btirden  of  showing  actual  negligence 
in  the  construction  or  management  of  an 
engine,  many  courts,  even  before  the  passage 
of  any  statutes  relative  to  the  matter,  had 
declared  a  rule,  growing  out  of  convenience, 
that  the  occurrence  of  the  fire  raised  the 
presumption  of  negligence.  We  greatly  ques- 
tion whether  this  court-made  rule  has  the 
gravity  or  authority  of  the  statute;  at  least 
the  courts,  having  gone  thus  far,  hesitated  in 
going  farther,  but  paused,  and  said  that  this 
presumption  (and  they  called  it  but  a  pre- 
sumption) would  be  overcome  by  clear  and 
convincing  evidence  on  the  part  of  the  rail- 
road company  that  it  had  been  guilty  of  no 
negligence;  and  added  that  whether  It  bad 
been  so  overcome  was  a  question  of  law  for 
the  court.  Other  cases  apprehending  the 
anomalous  position  in  which  this  places  the 
court  are  found  laboring  hard  to  place  the 
decision  of  this  question  of  fact  with  the  Jury 
by  seizing  upon  tlie  slightest  and  most  in- 
tangible facts  to  relieve  them  of  the  duty  of 
determining  when  such  proof  is  clear  and 
conclusive.  See  Hoffman  v.  C,  M.  &  St  P. 
Ry.,  43  Minn.  334,  45  N.  W.  608;  Burud  v. 
O.  N.  Ry.  Co.,  62  Minn.  243,  64  N.  W.  562; 
Solum  V.  G.  N.  Ry.  Co.,  63  Minn.  233,  65  N. 
W.  443. 

After  a  very  careful  examination  of  the 
entire  question,  we  are  fully  persuaded  that 
there  is  no  adequate  legal  reason  why  these 
questions  of  fact  should  receive  any  different 
treatment  from  others;  why  the  weight  of 
the  evidence  and  the  credibility  of  the  wit- 
nesses should  not  be  left  to  the  determination 
of  the  Jury  in  these  matters  as  well  as  in 
ordinary  cases.  The  theory  of  our  practice 
Is  that  questions  of  fact  growing  out  of 
conflicting  evidence  shall  be  left  to  the  deter- 
mination of  the  Jury.  Here  it  is  a  question 
of  fact,  not  one  6f  law,  whether  the  evidence 
of  the  negligence  of  the  company,  which 
legally  follows  a  showing  of  the  setting  out 
of  the  fire.  Is  overcome  by  the  evidence  of 
proper  construction  and  competent  manage- 
ment. The  weight  of  authority  and  the  pres- 
ent tendency  of  the  courts  sustains  this 
view.  In  the  case  of  the  Great  Northern 
Railway  v.  Coats,  115  Fed.  452,  63  C.  C.  A. 
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382,  the  exact  question  here  presented  is 
found,  namely,  that,  as  the  railroad  company 
bad  offered  proof,  in  substance,  that  the  en- 
gine was  properly  managed,  and  that  the 
company  was  guilty  of  no  negligence  in  that 
respect,  the  court  should  have  eliminated  the 
question  and  withdrawn  it  from  the  jury. 
The  presumption  of  negligence  having  there- 
by been  overthrown,  the  court  said:  '"This 
presumption  could  only  be  overcome  by  tes- 
timony, and,  unless  we  apply  to  this  class 
of  cases  a  rule  different  from  that  which 
is  applied  to  other  cases,  it  is  the  province 
of  the  jury  to  determine  the  weight  that 
should  be  accorded  to  the  testimony  which 
was  Introduced  for  that  purpose,  and  also 
to  determine  the  credibility  of  the  witnesses 
who  testified  on  .that  subject.  It  was  well 
said  by  the  Supreme  Court  of  Minnesota  in 
Karsen  v.  Railroad  Company,  29  Minn.  12- 
15,  11  N.  ~W.  122,  when  construing  a  stat- 
ute of  that  state  which  makes  the  scattering 
of  fire  by  a  locomotive  engine  prima  facie 
evidence  of  negligence:  'Neither  is  a  jury 
necessarily  bound  to  accept  as  conclusive  the 
statements  of  a  witness  that  an  engine  was 
in  good  order,  or  carefully  and  skillfully 
operated,  although  there  is  no  direct  evi- 
dence contradicting  the  statement.  They 
have  a  right  to  consider  all  the  facts  and 
circumstances  in  evidence  bearing  upon  the 
condition  or  mode  of  operating  the  engine 
and  upon  the  accuracy  of  witnesses.'  •  •  • 
We  cannot  well  understand  upon  what  the- 
ory the  statement  of  persons,  who  were  in 
charge  of  a  locomotive  when  it  occasioned 
a  disastrous  fire,  that  it  was  properly  and 
prudently  managed,  must  be  accepted  by  a 
court  as  conclusive,  and  as  overwhelming,  as 
a  matter  of  law,  the  presumption  of  negli- 
gence raised  by  other  testimony.  It  would 
seem,  rather,  that  the  triors  of  the  fact  ought, 
in  such  a  case,  to  consider  how  far  the  in- 
terest of  such  witnesses— their  natural  desire 
to  absolve  themselves  from  all  blame— may 
have  colored  their  evidence,  and  bow  far 
their  statements  are  consistent  with  other 
facts  and  circumstances  which  have  been 
proven.  If  a  court  undertakes  to  weigh  such 
evidence,  and  say  that  the  witnesses  are 
credible,  and  also  to  decide  as  to  the  effect 
of  the  proof,  it  plainly  assumes  the  func- 
tions of  the  jury,  or  at  least  a  function 
which  1b  discharged  by  the  jury  in  other 
cases."  In  Hemmi  v.  C.  G.  W.  Ry.  Co.,  102 
Iowa,  25,  70  N.  W.  746,  this  language  is  used: 
"If  it  be  conceded  there  was  no  fault  in  the 
engine  or  its  management,  it  cannot  be  said, 
&s  a  matter  of  law,  that  the  fire  was  not  the 
result  of  negligence.  But,  if  this  were  not 
tlie  rule,  the  point  relied  upon  by  appellant 
is  of  no  avail,  for  the  reason  that  we  have 
expressly  held  that  in  such  cases  there  is 
a  conflict  in  the  evidence— the  prima  facie 
case  of  negligence  made  by  the  plaintiff 
standing  on  one  side  of  the  issue,  and  the 
direct  evidence  of  the  defendant  as  to  its 
care  and  diligence  upon  the  other— and  that 


it  is  the  duty  of  the  court  to  submit  such 
conflict  to  the  jury."  To  the  same  effect, 
see  the  following  cases:  McCullen  v.  C.  & 
N.  W.  Ry.  Co.,  101  Fed.  66,  41  C.  C.  A.  3C5, 
40  L.  R.  A.  645;  Karsen  v.  M.  &  St  P.  R.  Co. 
(Minn.)  11  N.  W..  122;  Greenfield  v.  C.  &  N. 
R.  Co.,  83  Iowa,  270,  49  N.  W.  95;  Norris 
V.  B.  &  O.  &  W.  R.  Co.,  109  Fed.  591,  48 
C.iC.  A.  561;  Alabama  G.  S.  R.  Co.  v.  Taylor 
(Ala.)  29  South.  075;  Farrington  v.  Rutland 
R.  Co.,  72  Vt.  24,  47  Atl.  171;  First  Nat 
Bank  of  Hoopeston  v.  L.  E.  &  W.  R.  R. 
Co.,  174  III.  36,  50  N.  E.  1023-;  C.  &  A.  R. 
R.  Co.  V.  Esten,  178  III.  192,  52  N.  E.  954; 
Hemmi  v.  O.  G.  W.  Ry.  Co.,  102  Iowa,  25, 
70  N.  W.  746;  Grt.  N.  Ry.  Co.  v.  Coats,  115 
Fed.  452,  53  C.  C.  A.  382;  Greenfield  v.  C. 
&  N.  W.  Ry.  Co.,  83  Iowa,  270,  49  N.  W.  95. 
Upon  reason  and  authority  we  hold  that  the 
entire  question  is  one  of  fact  to  be  submit- 
ted to  and  determined  by  the  jury  upon  prop- 
er instructions. 

The  plaintiff  further  Insists  that  the  case 
should  be  reversed  because  some  of  the  spe- 
cial findings  were  against  the  uncontradicted 
evidence;  notably  the  following:  "(5)  Was 
engine  No.  123  run  and  operated  in  a  proper 
manner  past  the  plaintiff's  premises  on  the 
day  of  the  fire?  A.  No.  (6)  If  you  answer 
question  No.  5  'No,'  then  please  state  how 
and  in  what  manner  the  engine  was  not  prop- 
erly operated.  A.  By  firing  engine  too  heavy. 
(7)  Was  John  M.  Allen,  the  fireman  on  said 
engine  on  the  day  of  the  fire,  a  competent 
and  skillful  fireman?  A.  No.  (8)  If  you  an- 
swer question  No.  7  'No,'  please  state  how 
and  in  what  manner  he  was  incompetent. 
A.  By  firing  too  heavily  on  a  light  grade  with 
a  small  train  of  cars."  "(10)  Were  the  appli- 
ances used  on  said  engine  for  the  prevention 
of  escape  of  fire  therefrom  in  good  condition 
on  the  night  of  June  27,  1901,  and  on  the  fol- 
lowing morning  when  said  engine  left  the 
shops  to  be  used  on  the  following  day  of 
June  28,  1901?  A.  No.  (11)  If  you  answer 
question  No.  10  'No,'  then  please  state  what 
defects  existed  in  said  appliances  and  in  what 
manner  they  were  defective.  A.  Defective 
screens.  (12)  Were  the  appliances  used  for 
the  purpose  of  preventing  the  escape  of  fire 
from  said  engine  No.  123  found  to  be  In  good 
condition  when  it  was  examined  In  the  shops 
at  Argentine  on  the  night  of  June  28,  1001? 
A.  No.  (13)  If  you  answer  question  No.  12 
'No,'  then  please  state  where  and  in  what 
manner  they  were  defective.  A.  Screens  de- 
fective in  smokestack."  The  evidence  of  the 
witnesses  for  the  company.  If  believed,  re- 
quired the  answers  to  all  of  these  questions 
to  be  different;  so  perhaps  the  question  here 
presented  is  but  the  one  already  passed  upon. 
However,  we  may  go  further,  and  call  atten- 
tion to  some  of  the  evidence  of  the  plaintiff 
below  tending  to  contradict  In  terms  the  tes- 
timony of  the  witnesses  for  the  company. 
Engine  No.  123  was  an  old  one;  had  long 
been  in  the  service  of  th^  company.  The 
day  it  set  the  fire  in  question  was  the  first 
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time  it  had  ever  been  on  this  run,  and  it  did 
not  make  it  but  once  thereafter,  to  wit,  on 
the  day  following.  One  witness,  who  was 
close  to  the  point  where  the  engine  set  the 
tire  as  it  passed,  testified  that  it  was  blow- 
ing out  cinders  from  its  smokestack  as  it 
went.  There  was  a  slight  upgrade  at  this 
point.  The  train,  however,  was  very  light- 
two  freight  cars  and  a  passenger  coach.  The 
fireman  testified  that  lie  was  firing  heavily. 
The  fire  caught  at  a  distance  something  near 
200  feet  from  the  track,  and  the  cinders  that 
caused  the  fire  were  carried  to  this  distance 
across  a  road  and  over  a  hedge  fence.  Might 
not  the  jury,  from  this  evidence,  reasonably 
conclude  that  the  screens  were  not  in  perfect 
condition,  as  testified  to  by  the  company's 
witness?  Might  they  not  also  reasonably 
conclude  that  the  fireman  was  not  a  compe- 
tent and  skillful  man,  inasmuch  as  no  excuse 
was  given  for  heavy  firing  with  a  light  train 
on  a  slight  grade?  Add  to  this  the  further 
facts  requiring  a  greater  degree  of  care  and 
skill,  that  the  day  was  very  hot,  the  wind 
very  high,  the  vegetation  very  dry,  we  can- 
not say,  In  view  of  all  of  these  things,  that 
these  findings  were  wholly  unsupported  by 
the  evidence. 

A  further  claim  is  made  that  at  most  only 
nominal  damages  could  be  awarded  under  the 
evidence.  The  plaintiff  showed  that  some  150 
apple  trees  had  been  destroyed,  and  that  they 
were  of  the  value  of  from  $5  to  $10  each. 
The  defendant's  witnesses  testified  that  the 
farm  on  which  the  orchard  was  growing  was 
as  valuable  after  the  fire  as  it  was  before. 
It  Is  competent  to  prove  damages  such  as 
were  here  claimed  by  showing  the  value  of 
the  trees  destroyed  (Ry.  Co.  v.  Lycan,  57 
Kan.  635.  47  Pac.  520;  K.  C,  Ft.  S.  &  M.  R.  R. 
V.  Perry,  65  Kan.  792,  70  Pac.  876),  or  by 
showing  the  depreciation  of  the  value  of  the 
real  estate;  so  that  the  effect  of  the  con- 
tradictory evidence  was  simply  to  refer  the 
matter  as  a  question  of  fact  to  the  jury. 

Upon  the  whole  case  we  find  no  error,  and 
affirm  the  judgment  of  the  court  below.  All 
the  Justices  concurring. 


(es  Kan.  244) 

ECANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v.  B.  F. 
BLAKER  &  CO. 

(Supreme  Court  of  Kansas.    Jan.  9,  1904.) 

FIKE    SEiT    BY    RAILROAD— RECOVERY   OF    IN- 
SURANCE—EVIDENCE. 

1.  Where  an  insurance  company  pays  to  the 
insured  a  loss  occasioned  by  the  wrong  of  a 
tliird  party,  and  the  value  of  the  property  de- 
stroyed exceeds  the  amount  paid  by  tne  insur- 
ance company,  the  insured  may  bring  an  action 
In  bis  own  name  against  the  wrongdoer,  and 
may  rec-over  the  fall  amonut  of  the  loss. 

2.  A  dealer  in  grain  and  lumber  leased  a  por- 
tion of  the  rigiit  of  way  of  a  railroad  company 
on  which  to  build  an  elevator  and  warehouses, 
and  it  was  stipulated  that  the  railroad  company 
should  not  be  liable  for  the  burning  of  property 
erected  or  stored  on  the  rented  premises.  The 
lessee  had  other  property  connected  with  that 
on  leased  premises,  which  was  destroyed  by  fire 


negligently  set  out  by  the  railroad  company  on 
the  rented  premises,  and  which  continued  from 
there  and  burned  property  not  on  the  right  of 
wa.v  Held,  that  the  (act  that  the  railroad  com- 
pany was  exempt  from  liability  for  the  burning 
of  the  property  on  the  right  of  way,  and  which 
first  caught  fire,  will  not  relieve  it  from  liability 
for  the  negligent  burning  of  the  connected  prop- 
erty. 

3.  The  placing  of  structures  on  the  right  of 
way  of  a  railroad  company,  and  which  are  per- 
mitted to  remain  there  with  the  consent  of  the 
company  until  they  are  negligently  set  on  fire 
by  a  passing  locomotive,  which  fire  extends  to 
and  burns  other  and  adjoining  property,  does 
not  constitute  contributory  negligence  on  the 
part  of  the  owner,  nor  deprive  him  of  the  rem- 
edy given  by  law  for  the  negligent  burning  of 
property  not  on  the  right  of  way. 

4.  The  fact  that  fire  which  destroyed  prop- 
erty originated  in  sparks  from  a  passing  loco- 
motive may  be  shown  by  circumstantial  evi- 
dence, following  the  rule  of  Railroad  Co.  v. 
Perry,  70  Pac.  876,  65  Kan.  792. 

5.  A  person  who  has  been  employed  as  a  loco- 
motive engineer  for  a  long  time,  and  who  is 
qualified  by  experience  and  obsei'vation  to  un- 
derstand the  operation  and  effect  of  spark  ar- 
resters in  locomotives,  may  give  testimony  as  to 
whether,  a  locomotive  equipped  with  a  spark 
arrester  in  first-class  ponilition  would  prevent 
the  escape  of  sparks  or  fire  from  a  locomotive 
sufiicient  to  ignite  and  burn  property  on  or  near 
the  right  of  way. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Miami  Cotmty; 
John  T.  Burris,  Judge. 

Action  by  B.  F.  Blaker  &  Co.  against  the 
Kansas  City,  Ft.  Scott  &  Memphis  Railroad 
Company.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Afiirmed. 

Pratt,  Dana  &  Black  and  L.  F.  Parker, 
for  plaintiff  in  error.  L.  C.  Boyle,  for  de- 
fendant in  error. 


JOHNSTON,  C.  J.  B.  F.  Blaker  &  Co. 
recovered  a  judgment  against  the  Kansas 
aty.  Ft  Scott  &  Memphis  Railroad  Com- 
pany for  the  destruction  of  their  lumber  yard 
at  Fontana  by  fire,  alleged  to  have  been 
negligently  started  by  an  old  and  defective 
engine  which  the  railroad  company  was  op- 
erating. The  fire  started  on  the  roof  of  an 
elevator  owned  by  B.  F.  Blaker  &  Co.,  which 
was  situate  on  the  right  of  way  of  the  mil- 
road  company,  and  had  been  placed  tbere  un- 
der a  lease  which  had  been  several  times 
renewed.  The  lease  under  which  possession 
was  held  when  the  fire  occurred,  among  other 
things,  provided  that  "said  second  parties 
agree  to  use  the  above-described  property  for 
elevator  and  warehouse  only,  said  premises 
and  all  buildings  thereon  to  be  used  con- 
junctively for  the  purpose  of  receiving,  stor- 
ing and  holding  freight  and  property  received 
or  transported  over  the  lines  of  party  of  the 
first  part,"  etc.  There  was  a  further  pro- 
vision in  the  lease  that  the  railroad  company 
"shall  not  be  held  liable  for  any  loss  or  dam- 
age by  fire  communicated  either  by  sparks 
from  locomotives  or  otherwise  to  any  proper- 
ty erected  or  stored  upon  said  rented  premis- 
es." Aside  from  the  elevator,  the  fire  de- 
stroyed  lumber  sheds  and  other  strnctuvea 
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wbolly  or  partly  on  the  right  of  way,  but  on 
account  of  the  provision  in  the  lease  above 
mentioned  no  recovery  was  sought  or  given 
for  the  destruction  of  property  situated  on 
the  right  of  way.  The  lumber  yard,  includ- 
ing structures  and  material,  was  insured  in 
The  Lumbermen's  Exchange,  a  mutual  insur- 
ance company,  to  the  extent  of  $3,000.  After 
the  fire  that  company  paid  B.  F.  Blaker  & 
Co.  as  indemnity  $2,980.  An  agreement  was 
made  between  the  insurance  company  and 
B.  F.  Blaker  &  Co.  that  the  latter  should 
bring  a  suit  in  its  own  name,  and  prosecute 
it  to  Judgment,  and  of  the  amount  recovered 
the  insurance  company  should  get  three- 
fourths  and  B.  F.  Blaker  &  Co.  the  remain- 
ing one-fourth.  In  the  pleadings  and  at  the 
trial  the  railroad  company  insisted  that  The 
Lumbermen's  Exchange  was  the  real  party 
in  Interest,  but  it  was  not  made  a  party, 
and  the  action  was  prosecuted  to  Judgment 
by  B.  F.  Blaker  &  Co.  alone,  who  were 
awarded  by  the  Jury  $3,000  as  damages,  and 
there  was  a  further  award  of  $400  as  at- 
torney's  fees. 

It  is  contended  here  that  the  evidence  did 
not  establish  a  right  of  action  in  B.  F.  Blak- 
er &  Co.,  and  that  the  court;  erred  in  not 
sustaining  the  railroad  company's  demurrer 
to  the  evidence.  The  fact  tliat  the  insur- 
ance company  was  not  a  party  plaintiff  Is 
the  principal  ground  of  this  contention.  The 
claim  is  that,  as  the  insurance  company  bad 
paid  the  greater  part  of  the  loss,  it  was  a 
proper  party,  and  In  fact  the  only  real  party 
in  interest  in  the  result  of  the  action.  This 
question  has  already  received  the  considera- 
tion of  the  court,  and  sanction  has  been  given 
to  the  rule  that,  where  the  value  of  the 
property  destroyed  exceeds  the  Insurance 
money  paid,  the  action  must  be  brought  in 
the  name  of  the  owner,  and  not  in  the  name 
of  the  insurance  company.  Railroad  Co.  v. 
Insurance  Co.,  50  Kan.  432,  53  Pac.  459. 
The  rule  proceeds  on  the  theory  that  the 
insured  sustains  towards  the  insurer  the  re- 
lation of  trustee,  and  is  well  supported  by 
the  authorities.  Insurance  Society  v.  Stand- 
ard Oil  Co.,  59  Fed.  084,  8  C.  C.  A.  433;  In- 
surance Co.  v.  Railroad  Co.,  3  Dill.  1,  Fed. 
Cas.  No.  96;  Assurance  Co.  v.  Sainsbury,  3 
Doug.  245;  Insurance  Co.  v.  Bosher,  30  Me. 
253,  63  Am.  Dec.  618;  Hart  v.  Railroad  Corp., 
13  Mete.  99,  46  Am.  Dec.  719;  Insurance  Co. 
V.  New  York  R.  Co.,  25  Conn.  265,  65  Am. 
Dec.  571;  Railway  Co.  v.  Insurance  Co.,  139 
U.  S.  223,  11  Sup.  Ct.  554,  35  L.  Ed.  154; 
Marine  Insurance  Co.  v.  Railway  Co.  (C.  C.) 
41  Fed.  043.  The  rule  stated  is  applicable 
here,  as  the  value  of  the  property  destroyed 
exceeded  the  amount  paid  by  the  insurance 
company.  In  addition  to  the  rule  of  law 
which  holds  the  insured  in  such  cases  charge- 
able as  trustee,  there  was  a  specific  agree- 
ment between  the  insured  and  the  Insurance 
company  that  be  should  act  and  account  In 
the  capacity  of  a  trustee  to  the  Insurance 
company,   and   the   recovery    would   neces- 


sarily conclude  both  parties,  and  effectively 
bar  any  other  or  further  recovery  against 
the  railroad  company  for  the  loss. 

It  is  next  contended  that  no  liability  ex- 
ists because  the  fire  was  communicated  from 
the  elevator  to  other  structures  not  rightly 
on  the  right  of  way,  and  thus  carried  along 
to  property  not  on  the  right  of  way.  There  ' 
was,  as  we  have  seen,  a  provision  In  the 
lease  exempting  the  company  from  loss  by 
fire  of  property  situated  on  the  rented  prem- 
ises. This  exemption  was  not  a  license,  how- 
ever, to  negligently  set  out  fires  which  might 
bum  the  elevator  and  pass  over  the  right 
of  way,  destroying  other  property.  B.  F. 
Blaker  &  Co.  assumed  the  risk  of  destruc- 
tion by  fire  of  property  on  the  right  of  way 
which  was  rented,  and  nothing  more.  There 
was  no  release  from  liability  for  the  negli- 
gent destruction  of  other  property,  although 
it  may  have  been  connected  with  that  sit- 
uated on  the  right  of  way.  It  is  not  neces- 
sary to  a  recovery  that  the  fire  should  have 
been  directly  communicated  to  the  property 
destroyed,  nor  will  the  fact  that  the  fire 
passed  over  intervening  land  in  order  to 
reach  that  destroyed  prevent  a  recovery. 
It  was  a  continuous  fire,  negligently  set  out 
by  the  railroad  company,  as  the  testimony 
of  the  plaintiff  below  tends  to  show,  and. 
under  the  authorities,  appears  to  have  been 
the  proximate  cause  of  the  loss  for  which  the 
action  was  brought  Railroad  Co.  v.  Stan- 
ford, 12  Kan.  354,  15  Am.  Rep.  362;  Rail- 
road Co.  V.  Bales,  16  Kan.  252.  See,  also, 
Rutherford  v.  Railroad  Co.,  147  Mo.  447,  48 
S.  W.  921.  The  other  buildings  near  to  or 
connected  with  the  elevator  cannot  be  re- 
garded as  an  Intervening  and  independent 
cause  of  the  injury.  There  Is  a  claim  tliat, 
as  there  was  a  provision  in  the  lease  tliat 
the  lessee  should  use  the  premises  for  eleva- 
tor and  warehouses  ouly,  the  maintaining 
thereon  of  other  structures,  like  lumber  sheds, 
was  unwarranted,  and  to  some  extent  con- 
tributed to  the  injury.  The  lumber  sheds 
and  some  other  structures  wholly  or  partly 
on  the  right  of  way  may  not  be  warehouses 
in  the  strict  sen^e  of  that  term,  but  the  par^ 
ties  to  the  lease  had  given  practical  interpre- 
tation to  the  term,  and  had  treated  these 
structures  as  proper  appurtenances.  Most, 
if  not  all,  of  them  were  on  the  right  of  way 
when  the  lease  was  executed,  and  materials 
shipped  over  the  railroad  had  been  previous- 
ly stored  in  them.  Aside  from  that,  their 
existence  and  location  was  recognized  in  the 
lease  Itself,  where  it  was  "agreed  by  parties 
of  the  first  part  that  they  will  at  all  times 
leave  open  and  unobstructed  for  the  pas- 
sage of  wagons  and  vehicles  a  strip  of  ground 
sixteen  feet  wide  lietween  their  elevator  and 
lumber  sheds,  parallel  with  the  main  track 
of  said  railroad."  The  lumber  sheds  referred 
to  were  manifestly  located  on  the  right  of 
way,  and  the  parties  contemplated  that  they 
should  remain  there,  and  be  used  for  the 
pui-pose  of  storing  lumber  and  other  materia* 
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shipped  over  the  railroad.  If  there  bad  been 
no  such  express  recognition  of  the  lease,  but 
the  structures  had  been  placed  or  maintained 
on  the  right  of  way  with  the  consent  of  the 
company,  and  from  them  the  fire  was  com- 
mmiicated  to  the  other  property,  it  would 
not  constitute  contributory  negligence  on  the 
part  of  the  lessees,  nor  deprive  them  of  the 
remedy  given  by  law  for  losses  to  property 
not  on  the  right  of  way,  the  proximate  cause 
of  which  was  the  negligence  of  the  railway 
company.  Sherman  v.  Kailroad  Co.,  36  Me. 
422,  SO  Atl.  69;  Railroad  Co.  v.  Richardson, 
91  U,  S.  454,  23  L.  Ed.  356;  13  A.  &  E. 
Ency.  of  L.  <2d  Ed.)  487. 

It  Is  contended  that  the  evidence  of  negli- 
gence of  the  railroad  company  in  setting  out 
the  fire  was  Insufilcient,  and  that  some  of 
that  received  was  incompetent.  It  was  main- 
ly circumstantial,  but  we  deem  it  to  be  suffi- 
cient to  support  the  verdict.  A  heavy  freight 
train  passed  the  buildings  destroyed  shortly 
before  the  fire  was  discovered.  It  was  run- 
ning rapidly,  working  steam,  and  leaving  a 
trail  of  smoke  behind  it.  Within  a  few  min- 
utes after  it  passed  persons  in  the  neighbor- 
hood saw  a  patch  of  fire  on  the  roof  of  the 
elevator.  No  fire  was  kept  in  the  elevator  at 
the  time,  as  it  had  been  locked  up  for  two 
weeks  before  the  fire  occurred.  The  wind 
was  blowing  from  the  railroad  track  toward 
the  elevator.  As  far  as  the  testimony  goes, 
no  one  saw  sparks  proceeding  from  the  en- 
gine and  lighting  on  the  building,  but  there 
was  nothing  in  the  testimony  to  show  that 
the  fire  could  have  arisen  from  any  other, 
source,  and  the  facts  recited,  in  the  absence 
of  proof  of  any  other  cause,  tend  to  show  that 
the  fire  was  caused  by  the  sparks  from  the  en- 
gine, and  whether  the  fire  so  originated  was 
n  proper  question  for  the  Jury.  The  effect  of 
circumstantial  evidence  of  this  character  was 
before  the  court  in  the  recent  case  of  Rail- 
road Co.  V.  Perry,  05  Kan.  792,  70  Pac.  876. 
After  a  full  consideration  and  a  review  of  the 
authorities  it  was  there  held  that:  "The  fact 
that  soon  after  the  passing  of  an  engine  a  fire 
starts  near  a  railway  track  in  an  inclosed  field 
covered  at  the  time  with  a  growth  of  highly 
inflammable  vegetation,  and  travels  before  a 
high  wind  in  a  direction  away  from  the 
track,  is  sufficient  to  warrant  a  jury  in  find- 
ing that  the  fire  was  caused  by  the  operation 
of  the  railroad,  without  its  appearing  that  the 
engine  emitted  sparks  or  live  cindera,  or 
was  put  to  special  exertion,  and  without  fur- 
ther proof  excluding  other  possible  origins." 
A  witness,  who  had  been  a  locomotive  engi- 
neer for  16  yeare,  was  introduced  to  prove 
the  character  and  operation  of  spark  arrest- 
ers. After  describing  them,  he  stated,  in 
answer  to  an  Inquiry,  that  an  engine  equip- 
ped with  a  spark  arrester  in  first-class  con- 
dition would  prevent  the  escape  from  the  en- 
gine of  sparks  or  flre  that  would  Ignite  prop- 
erty on  the  right  of  way.  There  was  no  ob- 
jection to  this  testimony  on  the  ground  that 
the  witness  was  not  qualified  to  testify  on 


the  subject,  but  it  is  that  the  testimony  was 
upon  an  ultimate  fact  which  it  was  the  duty 
of  the  Jury  to  determine.  The  witness  was 
qualified,  and  the  testimony  related  to  a  mat- 
ter which  Is  the  subject  of  expert  testimony, 
and  one  which  inexperienced  persons  are  not 
likely  to  understand.  The  operation  of  a 
spark  arrester  and  its  efl^ect  in  arresting 
sparks  and  cinders  passing  through  It,  as 
well  as  the  length  of  time  that  they  would 
continue  to  bum,  could  be  Intelligently  told 
by  witnesses  who  had  had  special  advantages 
and  opportunities  for  observing  the  opera- 
tions of  engines  and  the  effect  of  sparks  Issu- 
ing from  engines  equipped  with  the  different 
kinds  of  spark  arresters.  The  opinion,  based 
as  it  was  on  experience  and  observation,  was 
not  an  ultimate  issue  in  the  case,  but  was  an 
Important  consideration  in  the  determination 
of  an  ultimate  issue,  and  was  properly  ad- 
mitted. 

The  case  appeara  to  have  been  fairly  sub- 
mitted to  the  Jury,  and,  although  some  of  the 
rulings  on  the  instmctions  are  criticised,  we 
find  nothing  in  them  which  warrants  special 
comment.  What  has  already  been  said  an- 
swers most  of  the  objections  which  were 
made  to  the  rulings  of  the  court  in  charging 
the  Jury,  and  we  see  nothing  in  them  or  in 
other  rulings  which  would  warrant  us  in  dis- 
turbing the  verdict  of  the  Jury. 

The  Judgment  of  the  district  court  will 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 


(68  Kao.  207) 
McALPINE  et  al.  t.  CHICAGO  GREAT 
WESTERN  RY.  CO.  et  al. 

(Supreme  Coort  of  Kansas.    Jan.  9,  1904.) 

DEDICATION-KXTENT-ABANDONMBNT— 
REVERSION. 

1.  A  Strip  of  land  lyin^  along  the  margin  of 
a  navigable  stream  was  inclnded  in  the  plat  of 
a  city  and  dedicated  to  the  public  by  the  use  of 
the  word  "Levee"  written  thereon.  Several 
streets  opened  upon  this  tract,  and  many  lots 
had  no  other  means  of  ingress  and  egress,  ex- 
cept over  and  along  it  Held,  that  its  dedication 
inclnded  its  use  as  a  street,  as  well  as  a  land- 
ing place  for  boats. 

2.  Sach  strip  of  land  Is  not  abandoned  by  the 
public,  so  as  to  cause  a  reverter  to  the  original 
dedicators  or  their  representatives,  because  rail- 
roads have  been  permitted  to  lay  their  tracks 
and  build  depots  npon  it;  nor  because  its  use 
has  been  permitted  for  other  unaathorized  pur- 
poses; nor  because  river  commerce  has  ceased, 
and  boats  do  not  laud  upon  it;  nor  because  ap- 
proach to  the  river  margin  has  become  difficuU. 

3.  Land  dedicated  to  a  public  use  does  not 
revert  to  the  dedicators  liecause  of  misuse  or 
nonuse,  Qnie.<<s  its  use  for  the  dedicated  purpose 
has  become  imposisible,  or  so  highly  improbable 
as  to  be  practically  impossible. 

(S.vllabus  by  the  Court.) 

Errpr  from  Court  of  Common  Pleas,  Wy- 
andotte County;  Wm.  G.  Holt,  Judge. 

Action  by  N.  McAIpine  and  others  against 
the  Chicago  Great  Western   Railway  Corn- 
er 3.  See  Dedication,  vol.  15,  CenC  Dig.  ({  102,  104, 
100,  m. 
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pany  and  others.    Judgment  for  defendants, 
and  plaintiffs  bring  error.    Affirmed. 

Sutton  &  Sutton,  for  plaintiffs  In  error. 
Miller,  Bucban  &  Morris,  Artbur  F.  Smith, 
M.  J.  Reitz,  J.  W.  Dana,  Frank  Hagerman, 
N.  U.  Loomis,  R.  W.  Blair,  aiid  U.  A.  Scan- 
drett,  for  defendants  in  error. 

CUNNINGHAM,  J.  This  action  was  one 
in  ejectment  for  the  recovery  of  a  three- 
fourths  interest  in  a  tract  of  land  lying  be- 
tween the  platted  portion  of  wliat  is  now 
Kansas  City,  Kan.,  on  the  west,  and  the  Mis- 
souri river,  on  the  east.  Xbe  plaiutifCs  are 
the  heirs  of  the  proprietors  of  the  original 
plat  of  Wyandotte,  now  Kansas  City,  Kan. 
This  tract  in  dispute  is  of  irregular  form, 
and,  as  originally  delimited  upon  the  plat, 
was  from  700  to  900  feet  wide,  and  perhaps 
a  mile  long.  Upon  the  plat  it  was  designated 
and  dedicated  as  "Levee."  By  reliction  and 
alluvion,  accretions  have  been  added  to  the 
river  margin,  until  now  the  tract  Is  more 
than  twice  the  size  in  width  it  was  at  the 
time  of  the  dedication.  The  defendants  are 
the  city  of  Kansas  City;-  several  railroad 
companies  who  have  received  permission 
from  the  city  to  build  upon  this  tract  of  land 
their  tracks,  depots,  etc.,  and  who  are  now 
using  the  same  for  such  purposes;  some  pri- 
vate parties,  who  have  erected  and  are  now 
maintaining  manufacturing  plants  of  various 
kinds;  and  numerous  persons  who  have 
squatted  and  built  upon  the  same  more  or 
less  temporary  habitations,  and  who  are 
now  residing  there,  as  it  would  appear,  with- 
out permission  from  any  one,  and  as  tres- 
passers. 

The  evidence  for  the  plaintiffs.  In  brief, 
shows  that  the  Wyandotte  City  Town  Com- 
pany was  a  partnership;  that  the  plat  of  the 
city  was  filed  for  record  In  1859;  that  there 
were  Indicated  thereon,  by  name,  various 
streets  and  alleys  as  dedicated  to  public  use, 
besides  the  tract  in  controversy  which  was 
named  "Levee" ;  that  several  of  these  streets, 
running  at  right  angles  with  the  river,  opened 
at  their  eastern  ends  upon  this  levee;  that 
quite  a  large  number  of  lots  have  no  other 
approach  to  them,  save  that  afforded  by  this 
levee  tract;  that  at  the  time  of  this  platting 
the  Missouri  river  was  navigated  quite  ex- 
tensively by  both  freight-  and  passenger 
boats,  and  continued  to  be  so  navigated  up 
to  tlie  year  1806,  during  which  time  the  cur- 
rent of  the  river  swept  well  up  to  the  eastern 
line  of  the  levee,  and  afforded  ample  natural 
landing  place  for  such  boats  and  the  com- 
merce brought  by  them;  that  after  that  time 
navigation  fell  off  by  reason  of  the  fact  that 
railroads  were  built  to  and  from  the  town, 
affording  easier  and  swift«r  communication, 
and  also  that  the  river  became  less  navigable, 
and  the  landing  less  feasible,  by  reason  of 
the  fact  that  the  current  was  diverted  to  the 
eastern  or  Missouri  shore,  the  western  shore 
receiving   the   accretions   above    noted,    and 


leaving  a  wide,  marshy,  and  comparatively 
untraversable  alluvion  between  the  river  and 
the  levee,  as  originally  platted.  It  appeared, 
however,  that  occasionally  pleasure  and  oth- 
er craft  had  landed  there  at  differing  stages 
of  water,  up  to  five  or  six  years  ago,  and 
that,  with  some  improvements  in  the  way  of 
wharfs  and  roadways,  easy  and  adequate 
communication  could  now  be  had  to  the  point 
where  navigable  water  might  be  reached. 

At  the  conclusion  of  plaintiffs'  evidence, 
the  court  sustained  a  demurrer  thereto,  and 
they  are  now  here  asking  a  reversal  of  this 
action.  Their  claim  is  stated  most  fairly  and 
frankly  in  their  brief,  and  perhaps  no  better 
basis  of  the  discussion  here  involved  can  be 
found  than  a  repetition  of  the  statement  It 
is:  "This  suit  proceeds  upon  the  theory  that 
this  tract  of  land  was  dedicated  to  the  public 
for  a  levee;  that  a  levee  is  a  landing  place 
for  boats  and  for  commerce  carried  on  by 
river;  that  this  levee  was  never  improved 
for  such  purpose  by  the  city  or  other  per- 
son or  corporation;  that  no  boats  have  land- 
ed at  It  for  twelve  years,  and,  in  all  human 
probability,  will  never  again  use  it  for  a  land- 
ing; that  it  has  been  permanently  abandoned 
by  the  city  authorities  and  the  public  as  a 
levee,  because  (1)  the  decreased  flow  of  wa- 
ter in  the  Missouri  river  makes  the  naviga- 
tion of  that  river  Impossible;  (2)  the  perma- 
nent change  in  the  channel  of  the  Missouri 
river  from  the  Kansas  to  the  Missouri  bank 
would  make  impossible  an  approach  by 
steamboats  to  the  levee,  if  any  should  by 
chance  appear  upon  the  Missouri  river;  (3) 
the  complete  substitution  of  railroad  car- 
riage of  freight  and  passengers  for  river 
transportation."  Upon  this  premise  the  plain- 
tiffs deduce  the  conclusion  that  abandonment 
of  the  use  for  which  this  tract  of  land  was 
dedicated  by  the  original  proprietors  has  been 
shown,  and  that  therefore  the  title  thereto, 
and  with  it  the  right  of  possession,  has  re- 
verted to  the  plaintiffs,  as  the  representatives 
of  such  proprietors.  We  are  therefore  called 
upon  to  examine  the  soundness  of  their  prem- 
ise, and  the  correctness  of  the  conclusions 
deduced. 

What,  then,  we  first  inquire,  was  the  pur- 
pose, as  indicated  by  the  word  "levee,"  for 
■n  hich  this  tract  was  dedicated?  Are  we  con- 
fined to  the  rather  narrow  definition  which 
the  plaintiffs  would  have  us  give  to  this  word, 
and  hold  that  it  simply  meant  a  landing  place 
for  boats  and  commerce  carried  on  by  river? 
Necessarily  must  be  added  to  this  the  right 
to  pass  over,  across,  and  along  this  tract 
for  the  hauling  of  such  goods  and  passen- 
gers as  should  be  there  delivered  by  reason 
of  such  commerce.  This  implies  its  use 
as  a  highway  or  street,  at  least  to  some 
extent.  Wonld  that  use  be  limited  to  ve- 
hicles used  for  the  loading  and  unloading  of 
river  traffic,  or  does  It  not,  as  well,  include 
the  right  of  the  general  public  to  use  the 
same  as  a  street  for  all  purposes?  It  is  true, 
perhaps,  that  in  the  popular  sense  the  more 
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restricted  meaning  obtains,  probably  because 
of  the  fact  that  such  tracts* are  most  largely 
used  in  connection  with  water  commerce, 
rather  than  because  of  an  analytical  exami- 
nation of  the  question.  It  is  equally  true 
that  it  would  greatly  surprise  the  general 
public  of  cities  where  boats  tie  up  at  well- 
improved  levees  that  no  one  other  than 
those  who  came  and  went  with  goods  in  pro- 
moting "commerce  carried  on  by  river"  were 
permitted  to  traverse  the  same.  It  is  clear 
that  we  may  not  here  give  to  this  word  the 
restricted  meaning  which  plaintiffs'  defini- 
tion contemplates,  for,  besides  the  sugges- 
tions already  made,  such  a  restriction  would 
make  each  of  the  streets  whose  eastern  ter- 
minus is  upon  this  tract  a  mere  cul-de-sac. 
Neither  would  the  proprietors  of  lots  abutting 
the  levee  have  any  method  of  ingress  or 
egress  thereto.  Primarily  the  word  "levee" 
has  no  such  restricted  meaning.  The  lexi- 
cographers tell  us  that  it  is  derived  from 
the  same  root  as  the  wo'rd  "lever,"  and 
means  a  rise  of  ground— specifically,  "an  em- 
bankment to  prevent  inundation,  or  the  steep 
bank  of  a  river";  and,  used  as  a  transitive 
verb.  It  Is  "to  keep  within  a  channel  by 
means  of  levees."  The  law  dictionaries  but 
re-echo  this  definition,  and  say:  "Levees  are 
embankments  to  prevent  the  overflow  of 
rivers."  Discussing  these  various  definitions, 
see  City  of  St.  Paul  v.  Chicago,  etc.,  Ry.  Co., 
63  Minn.  351,  63  N.  W.  267,  65  N.  W.  649,  68 
N.  W.  458,  34  L.  E.  A.  184;  Barney  v.  Keo- 
kuk, 94  U.  S.  324,  24  L.  Ed.  224;  Coffin  v. 
Portland  (C.  C.)  27  Fed.  412-^6;  New  Or- 
leans V.  Morris,  3  Woods,  115,  Fed.  Cas.  No. 
10,183;  Dillon's  Municipal  Corporations  (4th 
Ed.)  S  649;  Napa  v.  Howland,  87  Cal.  88, 
25  Pac.  247. 

It  may  well  be  argued.  In  the  light  of  re- 
cent disastrous  experience,  that  portions  of 
the  land  in  dispute  may  be  needed  and  used 
in  pursuance  of  the  primary  meaning  of  the 
term,  and  that  the  city,  to  guard  itself  from 
floods,  will  need  to  raise  embankments  there- 
on. We  therefore  certainly  question  the 
soundness  of  the  plalntlflls'  major  premise- 
that  a  levee  Is  only  a  landing  place  for  boats. 
While  a  levee  is  a  place  for  the  landing  of 
boats  and  commerce,  it  is  much  more  than 
tliat;  and,  were  we  to  grant  the  abandon- 
ment of  the  disputed  tract  for  that  purpose, 
we  would  not  thereby  grant  that  it  was 
atmndoned  for  ell  other  purposes  so  as  to 
revert. 

Giving  to  the  word  "levee"  the  narrow  con- 
struction contended  for  by  plaintiffs,  we  pass 
to  inquire  If  the  conclusion  that  there  has 
been  an  abandonment  and  consequent  revert- 
er is  warranted  by  their  facts.  By  their 
brief  the  rule  as  stated,  and,  we  think,  cor- 
rectly. Is:  "Land  dedicated  to  a  particular 
pnrpose  will  revert  to  the  dedicator  when 
there  has  been  a  full  and  lawful  abandon- 
ment of  the  use  for  which  the  dedication  has 
been  made,  or  when  the  dedication  has  spent 
its  force  by  the  use  becoming  impossible." 


That  is,  abandonment,  to  cause  a  reverter. 
Is  something  more  than  a  mere  cessation 
of  use.  The  fact  that  the  use  has  become 
Inconvenient  or  undesirable,  to  the  extent 
that  it  has  ceased  entirely,  wlil  not  constitute 
an  abandonment  on  the  part  of  the  public, 
so  as  to  cause  a  reverter;  and  this  even 
though  such  nonuser  has  extended  through 
a  long  scries  of  years.  In  Wllgus  v.  The 
Commissioners  of  Miami  County,  54  Kan. 
605,  38  Pac.  787,  a  plot  of  land  dedicated 
as  "Seminary  Square"  was  held  not  to  have 
been  abandoned  through  a  nonuse  of  25 
years.  A  like  rule  is  announced  in  Commis- 
sioners Of  Wyandotte  County  v.  The  Presby- 
terian Church,  30  Kan.  620,  1  Pac.  109,  con- 
cerning a  lot  dedicated  by  the  same  plat 
that  contains  the  land  here  In  controversy, 
where  nonuse  had  continued  for  an  equal  or 
greater  period  t>t  time.  In  Forbes  v.  The 
Board  of  Education  of  Ft  Scott,  7  Kan.  App. 
452,  53  Pac.  533,  a  block  dedicated  to  the 
public  use  as  "University  Square"  was  held 
not  to  be  vacated  after  26  years  of  nonuser. 
In  City  of  Ashland  v.  Chicago  &  Northwest- 
em  Hallway  Company,  105  Wis.  398,  80  N. 
W.  1101,  It  is  held:  "Mere  nonuse  of  a  street 
for  any  period  of  time  will  not  operate  as 
an  abandonment  of  the  rights  conferred  by 
a  proper  dedication,  and,  until  the  time  ar- 
rives when  the  street  Is  needed  for  actual 
use,  all  persons  In  possession  hol.d  subject 
to  such  rights."  In  Coffin  v.  Portland  (C. 
O.)  27  Fed.  412,  416,  417,  420,  It  is  held: 
"And  when,  as  in  this  case,  the  dedication  is 
unconditionally  made  to  a  public  use,  as  a 
levee  or  landing  place,  no  formal  acceptance 
of  the  same  Is  necessary,  nor  does  the  ex- 
istence or  continuance  of  the  easement  de- 
pend on  the  extent  of  the  use  or  improve- 
ment of  the  premises,  or  that  they  are  used 
or  Improved  at  all;  and  it  Is  even  doubtful 
If  the  same  can  be  lost  by  the  adverse  oc- 
cupation of  the  premises  by  private  parties 
for  any  length  of  time.  2  Dill.  Mun.  Corp. 
(3d  Ed.)  i  675.  •  »  •  Where  the  fact  of 
dedication  of  a  street  or  landing  is  in  dis- 
pute, nonuser  is  evidence,  more  or  less  co- 
gent, according  to  circumstances,  against  a 
dedication.  But  where,  as  in  this  case,  the 
dedication  is  admitted,  the  evidence  of  non- 
user  Is  Immaterial.  The  right  to  the  use, 
once  admitted,  is  not  affected  by  It  Bar- 
clay V.  Howell,  6  Pet.  505  [8  L.  Ed.  477). 
Property  dedicated  to  public  use  does  not  re- 
vert to  the  donor,  unless,  it  may  be,  wb^re 
the  execution  of  the  use  becomes  Impossible, 
as.  If  such  property  Is  appropriated  to  an 
unauthorized  use,  a  court  of  equity  will  com- 
pel a  speclflc  execution  of  the  trust  by  re- 
straining the  parties  engaged  in  the  unlaw- 
ful use,  or  by  causing  the  removal  of  ob- 
structions or  hindrances  to  the  lawful  one. 
Barclay  v.  Howell,  6  Pet  507  [8  L.  Ed.  477]. 
See,  also,  2  Dili.  Mun.  Corp.  (3d  Ed.)  {  653." 
In  Archer  v.  Salinas  City,  93  Cal.  43,  28  Pac. 
839,  16  L.  B.  A.  145,  the  rule  Is  stated: 
"^'henever  a   dedication   is    complete,    the 
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property  thereby  becomes  public  property, 
and  the  owner  loses  all  control  over  it,  or 
right  to  Its  use.  •  •  »  The  property  ded- 
icated has  become  public  property,  impressed 
with  the  use  for  which  it  was  dedicated; 
and  neither  can  the  public  divert  it  from 
ttiat  use,  nor  can  it  be  lost  by  adverse  pos- 
session. Nor  is  the  effect  of  such  dedication 
impaired  by  any  delay  in  the  use  of  the 
land  for  which  it  was  set  apart  Such  fail- 
ure to  make  use  of  the  land  does  not  au- 
thorize tlie  owner  to  resume  possession.  The 
public  can  thereafter  appropriate  the  land  to 
the  use  for  which  it  was  dedicated  whenever 
convenience  or  necessity  may  suggest."  In 
Parker  v.  St.  Paul,  47  Minn.  317,  50  N.  W. 
247,  the  rule  Is  put:  "Moreover,  streets, 
levees,  and  the  like  are  often  laid  out  on 
land  acquired  for  or  dedicated  to  such  pur- 
poses with  reference  to  future  as  well  as 
present  requirements,  and  therefore  It  Is  not 
legitimate  to  assume  that  the  property  has 
been  abandoned  merely  because  It  has  not 
yet  been  used  by  the  public.  It  may  also  be 
safely  laid  down  as  sound,  both  upon  reason 
and  upon  consideration  of  public  policy,  that 
until  the  time  arrives  when  a  street,  levee, 
or  the  like,  is  required  for  actual  public  use, 
and  when  the  public  authorities  may  be  prop- 
erly called  upon  to  open  or  prepare  It  for 
such  use,  no  mere  nonuser  for  any  length 
of  time,  however  great,  will  operate  as  an 
abandonment"  This  court  in  Giffen  y.  City 
of  Olatbe,  44  Kan.  350,  24  Pac.  474,  quotes 
approvingly  from  the  case  of  Town  of  Lake- 
view  V.  Le  Bahn,  120  111.  92,  9  N.  B.  2G9, 
as  follows:  "Until  the  time  arrives  when 
any  street  or  part  of  a  street  Is  required  for 
actual  public  use,  and  when  the  public  au- , 
thorltles  may  be  properly  called  upon  to 
open  it  for  use,  no  mere  nonnser  for  any 
length  of  time  will  operate  as  an  abandon- 
ment of  it  and  all  persons  in  possession  of 
it  will  be  presumed  to  hold  subject  to  the 
paramount  right  of  the  public."  The  court 
further  cites  as  supporting  the  same  view  a 
number  of  cases.  Very  many  more  cases 
could  be  cited  announcing  the  same  doctrine. 
Indeed,  we  hardly  think,  from  the  plaintiffs* 
argument  that  they  claim  that  mere  non- 
nser will  ever  constitute  an  abandonment, 
but  that  there  must  be  coupled  with  such 
nonuser  the  further  fact  that  the  use  has 
ceased  because  it  has  become  impossible. 
This  we  believe  to  be  the  rule  of  the  authori- 
ties. In  Coffin  V.  Portland,  27  Fed..  420,  the 
rule  Is  stated  thus:  "Property  dedicated  to 
public  use  does  not  revert  to  the  donor,  un- 
less, it  may  be,  where  the  execution  of  the 
use  becomes  impossible."  In  The  City  of 
Osage  City  v.  Larkin,  40  Kan.  206,  19-  Pac. 
658,  2  L.  R.  A.  56,  10  Am.  St  Eep.  186,  It  is 
held  that  "an  alley  retains  Its  character  as 
an  alley  although  the  lots  on  both  sides 
thereof  are  owned  by  one  person,  and  is  so 
Intei'sected  by  a  railroad  as  to  make  It  prac- 
tically impassable."  An  extreme  case  Is 
found  in  Logansport  T.  Shirk,  88  Ind.  563, 


where  It  is  held:  "The  construction  of  a 
canal  through  a  street  by  the  city  suspends, 
but  does  not  destroy,  the  easement  for  a 
street  and  such  au  easement  revives  on  the 
abatement  of  tlie  canal."  With  many  cases 
cited  In  support  thereof.  Judge  Billon,  in 
his  work  on  Municipal  Corporations  (4th  Ed.) 
f  653,  states  the  rule  as  follows:  "Pr6perty 
unconditionally  dedicated  to  pubUc  use  or  to 
a  particular  use  does  not  revert  to  the  orig- 
inal owner,  except  where  the  execution  of 
the  use  becomes  Impossible.  If  the  dedi- 
cated property  be  appropriated  to  an  unau- 
thorized use,  equity  will  cause  the  trust  to 
be  observed  or  the  obstruction  removed." 
There  Is  nothing  to  be  found  In  the  evi- 
dence which  goes  to  show  that  the  use  of  the 
tract  in  question,  even  were  it  limited  to  a 
boat  landing,  has  become  Impossible.  In- 
deed, the  evidence  shows  to  the  contrary. 
As  a  matter  of  law,  we  know  that  the  Mis- 
souri river  Is  a  navigable  stream.  Vast  sums 
of  money  are  expended  by  the  general  gov- 
ernment for  Its  improvement  and  even 
though  at  the  present  but  little.  If  any,  com- 
merce is  being  carried  on  over  its  waters, 
or  during  the  immediate  past  has  been,  who 
shall  say  that  the  time  may  not  come,  pos- 
sibly soon,  when  transportation  conditions 
may  so  change  that  navigation  may  again  be 
profitably  resumed?  That  such  a  possibility 
exists  may  at  least  serve  to  exercUe  a  re- 
straining Influence  upon  railroad  rates.  Cer- 
tainly It  cannot  be  said  either  that  naviga- 
tion upon  the  river  has  lieen  i>ermanently 
abandoned,  or  that  by  the  Improvements  of 
wharfage  and  ways  upon  the  levee  it  may 
not  again  be  usable  as  a  landing.  That  use 
Is  now  being  made  of  the  levee  by  railroads, 
manufactories,  and  squatters  counts  for  lit- 
tle. Such  use,  if  unauthorized  or  unwarrant- 
ed, could  be  prevented  by  proper  action  for 
that  purpose.  Certain  it  is  that  neither  city 
nor  county  could  give  away  the  rights  of  the 
public  in  a  tract  of  land  dedicated  to  public 
use  by  authorizing  its  use  for  an  unwar- 
ranted purpose. 

We  conclude  that  neither  misuse  nor  non- 
use  alone  will  be  sufficient  to  constitute  an 
abandonment  of  laud  dedicated  to  a  public 
use,  so  as  to  work  as  a  reverter  to  the  dedi-  ' 
cators;  that  nonuse,  to  accomplish  it  must 
have  been  the  result  of  causes  rendering  use' 
Impossible,  or  at  least  so  highly  improbable 
as  to  closely  approach  the  Impossible;  that 
In  this  case  no  such  condition  was  shown 
by  plaintiffs'  evidence,  even  if  we  take  the 
narrow  view  that  the  dedication  was  only 
for  the  purpose  of  affording  a  landing  place 
for  boats  and  for  commerce  carried  on  by 
river.  We  are  farther  of  the  opinion  that 
this  narrow  view  may  not  be  sustained— that 
the  dedication  was  for  other  purposes  as  well 
—and  it  may  well  be  doubted  that  a  reverter  , 
would  necessarily  follow  the  complete  drying 
up  of  the  Missouri  river. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concurring. 
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(Supreme  Court  of  Kansas.    Jan.  9,  1904.) 

BANKS— AUTHORITY  OP  CASHIER— DNAUTHOR- 

IZKD  CRKDIT8— RIGHTS  OF  BANK— NOTICE. 

1.  The  cashier  of  a  bank  organized  under  the 
laws  of  this  state  has  no  implied  authority  to 
pa7  bis  indiTtdual  debts  by  entering  the  amount 
of  them  as  a  credit  upon  the  passtioolc  of  his 
creditor,  who  keeps  an  account  with  the  bank, 
«iid  permitting  the  creditor  to  exhaust  such  ac- 
count by  checks  which  are  paid,  the  bank  having 
receiTed  nothing  of  value  in  the  transaction. 

2.  It  the  cashier  of  a  bank,  without  actual  an- 
ihority  so  to  do,  should  nnderttfke  to  pay  his 
individnal  debts  in  the  manner  stated,  the  bank 
may  recover  of  his  creditor  the  amount  of  mon- 
'«y  It  may  pay  out  upon  checks  drawn  upon  the 
faith  of  the  unauthorised  passbook  entries. 

3.  The  fact  that  the  cashier  is  personally  in- 
terested in  a  transaction  of  the  character  de- 
scribed la  sufficient  to  put  his  creditor  upon  in- 
quiry as  to  the  actual  extent  of  the  caaltier's 
{lower. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Doniphan  Coun- 
ty; Wm.  I.  Stuart,  Judge. 

Action  by  Jacob  Miller  against  Martha  A. 
Hier.  Judgment  for  plaintiff.  Defendant 
ttrings  error.    Affirmed. 

Johnson,  Rusk  &  Stringfellow  and  Ryan 
4b  Reeder,  for  plaintiff  in  error.  A.  !•.  Petry 
«nd  S.  M.  Brewster,  for  defendant  in  error. 

BURCH,  J.  Briefly  summarized,  tbe  es- 
sential facts  of  this  controversy  are  as  fol- 
lows: Tbe  cashier  of  a  bank  organized  un- 
der tbe  laws  of  this  state  was  allowed  the 
sole  cliarge  and  conduct  of  Its  affairs  by  its 
board  of  directors.  He  was  Indebted  individ- 
ually to  a  depositor  of  the  bank,  and  upon 
different  occasions  pretended  to  make  pay- 
ments upon  such  indebtedness  by  giving  the 
depositor  credit  upon  her  passbook.  Snch 
credits  were  not  shown  upon  any  other  mem- 
oranda of  the  bank's  business,  and  were  not 
entered  upon  its  books.  The  last  transac- 
tion of  this  character  occurred  upon  No- 
vember 30,  1900.  A  final  settlement  was 
then  bad  between  the  depositor  and  the 
cashier,  resulting  in  the  surrender  to  him  of 
his  last  unpaid  note,  and  an  entry  upon  her 
passbook  as  before.  She  then  demanded  her 
balance  In  tbe  bank.  The  cashier  balanced 
her  passbook,  sbe  drew  a  check  for  the 
amount  shown  by  tbe  passbook  to  be  due  her, 
and  he  gave  her  therefor  a  cashier's  draft  up- 
on a  bank  in  St  Joseph,  Mo.,  which  was  aft- 
erwards duly  paid  and  returned.  No  officer 
of  the  bank  had  actual  knowledge  of  the  true 
character  of  these  transactions  except  tbe 
casbler.  The  depositor  herself  acted  in  good 
faitb.  On  January  16,  1901,  tbe  death  of  tbe 
casbler  occurred.  Tbe  bank  was  then  found 
to  be  Insolvent,  was  immediately  taken  In 
charge  by  tbe  bank  commissioner,  and  In  due 
time  a  receiver  for  it  was  appointed.  Be- 
canse  the  books  of  the  bank  did  not  disclose 
tbe  personal  transactions  of  tbe  cashier  with 
tbe  depositor,  her  account  appeared  to  be 
■overdrawn  when  the  receiver  assumed  con- 


trol. Tbe  amount  of  tbe  overdraft  following 
tbe  affair  of  November  30,  1000,  was  some- 
what reduced  by  deposits  subsequently  made 
by  third  parties  to  the  depositor's  credit,  and 
tbe  receiver  sued  for  the  bahince  appearing 
to  be  due  when  he  took  charge.  From  tbe 
facts  found  tbe  district  court  concluded  that 
tbe  cashier  had  no  authority  to  pay  bis  Indi- 
vidual debts  to  the  depositor  by  giving  her 
credit  in  the  bank  and  permitting  her  to 
draw  checks  upon  it  without  its  having  re- 
ceived anything  of  value  therefor;  that  tbe 
entries  of  credit  upon  tbe  depositor's  pass- 
book were  acts  beyond  the  scope  of  the  cash- 
ier's power;  and  that,  because  nothing  ap- 
peared upon  the  books  of  the  bank  to  give 
notice  of  the  facts,  the  bank  was  not  bound. 
Judgment  was  rendered  for  tbe  receiver,  and 
tbe  depositor  asks  for  a  review  of  these  con- 
clusions of  law. 

The  defendant  received  no  money  In  pay- 
ment of  her  debtor's  notes,  and  made  no  de- 
posit in  the  bank  of  anything  derived  from 
them.  Her  debtor  made  no  deposit  for  her, 
and  procured  no  transfer  of  funds  to  her  ac- 
count as  an  equivalent  Therefore  the  books 
of  the  bank  spoke  true,  and.  any  obligation 
of  tbe  bank  to  pay  tbe  defendant's  checks 
arose  from  the  entries  upon  her  passbook 
made  by  tbe  bank's  cashier.  Those  entries 
were  made  in  payment  of  the  cashier's  pri- 
vate debt,  and,  if  of  any  effect  at  all,  amount- 
ed to  an  appropriation  of  tbe  money  of  tbe 
bank  to  tbe  discharge  of  bis  personal  obliga- 
tions. The  cashier  liad  a  right  to  dispose  of 
tbe  funds  of  tbe  bank  for  purposes  contem- 
plated by  its  charter.  For  this  bis  office  is  a 
warrant  of  authority.  But  be  could  not  ab- 
sorb tbe  funds  of  the  bank  in  the  satisfaction 
of  bis  private  debts  without  an  express  and 
especial  authorization.  Tbe  office  of  cashier 
does  not  import  such  power.  Whether  or  not 
such  authority  actually  did  exist  the  defend- 
ant was  bound  to  Inquire.  It  has  been  well 
understood  from  of  old  that  no  man  can 
serve  two  masters.  He  will  hold  either  to 
one  or  to  the'  other.  For  a  like  reason  tbe 
cashier  could  not  serve  both  himself  and 
the  bank  in  a  single  transaction,  and  because 
he  was  attempting  such  a  perilous  thing  the 
defendant  was  put  upon  guard  as  to  the  ex- 
tent of  bis  power.  "It  is  against  the  general 
law  of  reason  that  an  agent  should  be  in- 
trusted with  power  to  act  for  bis  principal 
and  for  himself  at  tbe  same  time."  Bank  of 
N.  Y.  N.  B.  Ass'n  v.  A.  D.  &  T.  Co.,  143  N.  Y. 
S59,  564,  38  N.  E.  713,  714.  "It  is  not  pre- 
tended that  Collins  bad  any  express  author- 
ity to  apply  the  funds  of  tbe  bank  to  tbe  pay- 
ment of  bis  own  note.  He  had  no  implied 
authority  to  do  so.  There  are  no  presump- 
tions In  bis  favor  of  such  a  delegation  of 
power.  He  who  assumes  to  rely  upon  tbe 
antborlty  of  an  agent  to  bind  his  principal 
to  tbe  discharge  of  the  agent's  own  obliga- 
tion must  prove  actual  authority  if  contest 
arises.  'No  principle  of  law  of  agency  is  bet- 
ter settled  than  that  no  person  can  act  as  tbe 
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agent  of  another  in  making  a  contract  for 
himself."  Chrystie  v.  Foster,  61  Fed.  551, 
553,  9  C.  C.  A.  606.  The  case  of  Williams  v. 
Dorrier,  135  Pa.  445,  19  Atl.  1024,  is  direct- 
ly In  point.  The  syllabus  reads:  "The  cash- 
ier of  an  unlncoi-porated  bank,  himself  a 
partner,  being  indebted  indiTidualiyon  a  note 
he  had  made  to  a  depositor,  wrote  to  the  lat- 
ter that  he  had  placed  to  his  credit  |1,000  as 
a  payment  on  the  note.  A  credit  for  this 
amount  was  placed  to  the  depositor's  account 
upon  the  books  of  the  bank.  Afterward  the 
cashier  wrote  to  the  depositor  that  he  had 
Again  placed  $1,000  to  his  credit  as  a  second 
payment,  but  no  credit  for  this  amount  was 
placed  to  the  account.  The  depositor  checked 
out,  from  time  to  time,  both  amounts,  when 
the  receiver  of  the  bank  sued  to  recover  the 
same  from  the  depositor.  (1)  In  such  case 
the  bank  was  estopped  from  setting  up  want 
of  authority  in  the  cashier,  so  far  as  related 
to  the  credit  for  the  first  $1,000,  but  was  not 
estopped  by  the  act  of  the  cashier  as  to  the 
second  $1,000,  though  the  cashier  had  placed 
them  both  upon  the  depositor's  passbook;  and 
the  bank  could  recover  the  latter  as  an  over- 
draft." The  entry  of  credits  In  the  defend- 
ant's passbook  in  payment  of  the  cashier's 
private  debt  is  quite  analogous  in  principle 
to  the  payment  of  a  bank  officer's  personal 
obligations  by  drafts  drawn  by  him  In  favor 
of  his  creditor  upon  the  funds  of  the  bank. 
In  such  a  case  it  is  the  duty  of  the  recipient 
of  the  instruments  to  inquire  of  those  who 
alone  could  confer  it  if  the  officer  possessed 
the  requisite  power  to  execute  them.  "Bro- 
kers who  receive  drafts  drawn  in  their  fa- 
vor by  the  president  of  a  bank  upon  its 
funds  in  settlement  of  bis  transactions  upon 
the  board  of  trade  are  bound  to  communicate 
that  fact  to  the  bank  directors,  and  inquire 
as  to  his  authority  to  execute  the  paper." 
Lamson  v.  Beard,  94  Fed.  30,  36  C.  C.  A.  56, 
45  L.  R.  A.  822.  In  the  case  Just  cited  Judge 
Woods  discusses  the  direction  and  scope  of 
such  an  inquiry  in  the  following  manner: 
"The  Inquiry,  therefore,  which  these  plain- 
tiffs In  error  should  have  made,  was  whether 
Qissatt  had  authority  to  draw  drafts  of  the 
bank  upon  funds  of  the  bank  in  possession  of 
its  correspondents  for  use  in  his  individual 
transactions.  Such  an  Inquiry  involved  no 
difficulty  beyond  communicating  to  the  di- 
rectors of  the  bank  other  than  Cassatt  the 
fact  that  such  a  draft  or  drafts  had  been  ten- 
dered in  discharge  of  liabilities  incurred  In 
dealings  upon  the  Board  of  Trade  In  Chicago, 
and  asking  whether  the  execution  of  the  pa- 
per had  been  authorized.  There  ca.n  be  lit- 
tle doubt  what  would  have  been  the  result 
of  such  an  inquiry,  accompanied  with  a  frank 
and  full  statement  of  the  facts  as  they  were 
known  to  the  payees  of  any  of  the  drafts  in 
suit  at  the  time  of  execution.  It  would  not 
have  needed  a  discovery  of  Cassatt's  fraudu- 
lent bookkeeping  to  enable  the  directors  to 
say  whether  the  execution  of  such  paper  had 
been  theretofore  authorized,  or  then  had  their 


approval.    As  contended,  It  was  clearly  no 
duty  of  the  plaintiffs  in  error  to  undertake 
an  examination  of  the  books,  which,  once 
they  commenced  inquiry  into  the  manage- 
I  mcnt  of  the  l)ank,  they  would  have  learned 
I  ha'd  been  wholly  In  the  keeping  of  Cassatt 
I  and  of  clerks  who  could  not  be  expected  to 
I  testify  against  him.    Inquiry  of  Cassatt,  too, 
it  is  to  be  presumed,  would  have  been  use- 
I  less,  and  therefore,  If  made,  would  not  have 
I  met  the  requirement  of  the  law.     The  one 
thing  necessary  to  be  known  was  whether 
{  Cassatt  had  authority  to  make  the  proposed 
use  of  the  bank's  paper.   The  authority  could 
have  come  only  from  the  directors  by  di- 
rect resolution  or  by  acquiescence  or  implied 
assent,  and  the  plain,  unmistakable  course 
was  to  push  the  inquiry,  wherever  begun, 
to  the  source  of  authority." 
i      The  rule  of  law  involved,  that  an  agent 
!  may  not  represent  himself  and  his  principal 
I  in  the  same  transaction,  has  been  applied  in 
j  many  cases.    "Undoubtedly  the  general  rule 
I  is  that  one  wlio  receives  from  an  officer  of 
i  a  corporation  the  notes  or  securities  of  such 
I  corporation  in  payment  of  or  as  security  for 
I  a  personal  debt  of  such  officer  does  so  at  bis 
own  peril.    Prima  facie  the  act  is  unlawful, 
I  and,  unless  actually  authorized,  the  purchas- 
er will  be  deemed  to  have  taken  them  with 
notice  of  the  rights  of  the  corporation."    Wil- 
son V.  M.  E.  R.  Co.,  120  N.  Y.  145,  150,  24 
N.  E.  384,  385,  17  Am.  St.  Rep.  625.     "Or- 
dinarily, the  cashier,  being  the  ostensible  ex- 
ecutive officer  of  a   bank,   is  presumed  to 
have,  in  the  absence  of  positive  restrictions, 
all  the  power  necessary  for  such  an  officer  In 
the  transaction  of  the  legitimate  business  of 
banking.    Thus  he  is  generally  understood  to 
have  authority  to  Indorse  the  commercial  pa- 
per of  his  bank,  and  bind  the  bank  by  the  in- 
dorsement.    So,  too.  In  the  absence  of  re- 
strictions. If  he  has  procured  a  bona  fide 
rediscount   of  the  paper  of  the  bank,   his 
acts  will  be  binding,  because  of  his  implied 
power  to  transact  such  business;    but  cer- 
tainly he  is  not  presumed  to  have  power,  by 
reason  of  his  official  position,  to  bind   his 
bank  as  an  accommodation  Indorser  of  his 
own   promissory   note.     Such  a  transaction 
would  not  be  within  the  scope  of  his  general 
powers,   and   one  who  accepts  an   Indorse-  ' 
ment  of  that  character,  if  a  contest  arises, 
must  prove  actual  authority  before  he  can 
recover.    There  are  no  presumptions  in  favor 
of  such  a  delegation  of  power."     West  St. 
L.  Sav.  Bk.  V.  Shawnee,  etc..  Bank,  95  U.  S. 
557,  559,  24  L.  Ed.  490.    "In  the  absence  of 
special   authority   from   the  directors   of  a 
bank,  the   president    cannot   authorize    the 
cashier  to  pay  the  checks  of  a  person  who 
holds  a  claim  against  the  president,  but  has 
no  deposit  In  the  bank.    The  amount  of  the 
checks  cashed  can  be  recovered  by  the  bank 
from  the  drawer  of  the  checks  in  an  action 
for  money  paid  out."     Dowd  v.  Stephenson 
(N.  C.)  10  S.  E.  1101.    "One  man  ought  not  to 
be  permitted  to  dispose  of  the  property  or 


Digitized  by 


Google 


Kan.) 


HIEB  V.  MILLER. 


79 


to  bind  tbe  rigbts  of  anotber  unless  tbe  lat- 
ter bas  autborized  tbe  act.  In  tbe  case  of  a 
partner  paying  bis  own  separate  debt  out  of 
tbe  partnership  funds,  it  is  manifest  tbat  it 
Is  a  violation  of  bis  duty  and  of  tbe  rigbt  of 
bis  pai-tners,  unless  tbey  bave  assented  to 
It  Tbe  act  is  an  illegal  conversion  of  tbe 
funds,  and  tbe  separate  creditor  can -bave 
no  better  title  to  tbe  funds  tban  tbe  partner 
biuiself  bad.  Does  it  nialce  any  difference 
that  tbe  separate  creditor  bad  no  knowleJge 
at  tbe  time  tbat  there  was  a  misappropria- 
tion of  tbe  partnership  fimds?  We  think 
not.  If  be  had  such  l^nowledge,  undoubted- 
ly be  would  be  guilty  of  gross  fraud,  not  only 
in  morals,  but  In  law.  Tbat  was  expressly 
decided  In  Sheriff  v.  Wilks,  1  East,  R.  48, 
and.  Indeed,  seems  too  plain  upon  principle  to 
admit  of  any  serious  doubt.  But  we  do  not 
think  tbat  such  knowledge  is  an  essential* 
ingredient  In  such  a  case.  Tbe  true  question 
is  whether  the  title  to  tbe  property  bas 
passed  from  tbe  partnership  to  tbe  separate 
creditor.  If  it  has  not,  then  tbe  partnership 
may  reassert  their  claim  to  It  in  tbe  bands 
of  such  creditor."  Rogers  v.  Batcbelor,  12 
Pet  221,  ?29,  9  L.  Ed.  1063,  1067.  "A  gen- 
eral authority  to  tbe  president  of  a  bank  to 
certify  checks  drawn  upon  It  does  not  ex- 
tend to  checks  drawn  by  himself.  Tbe  face 
of  the  check  showing  tbe  president's  attempt 
to  use  his  official  character  for  bis  private 
benefit  every  one  to  whom  It  comes  Is  put 
upon  Inquiry;  and  when  tbe  certificate  Is 
false  no  one  can  recover  against  tbe  bank 
as  a  bona  fide  holder."  Claflln  v.  Farmers' 
&  Citizens'  Bank,  25  N.  Y.  203. 

In  tbe  case  of  Campbell  v.  Manufacturers' 
National  Bank,  07  N.  J.  Law,  301,  51  Atl. 
497,  91  Am.  St  Rep.  438,  the  receiver  of  a 
bank  brought  an  action  to  recover  money 
obtained  by  the  defendant  upon  a  draft 
drawn  upon  tbe  bank  funds  by  its  cashier 
in  payment  of  his  individual  debt.  In  sus- 
taining a  recovery  the  court  said:  "There  Is 
no  reason,  which  Is  founded  on  principle, 
that  can  be  given  for  not  applying  tbe  same 
rule  of  agency  to  a  cashier  as  to  other  per- 
sons occupying  fiduciary  relations.  No  per- 
son can  act  as  an  agent  in  a  transaction  in 
which  be  has  an  Interest,  or  to  which  he  Is 
a  party,  on  the  side  opposite  to  bis  principal. 
This  must  be  so  wliere  the  person  dealing 
with  tbe  agent  bas  knowledge  of  tbe  facts. 
A  person  cannot  deal  with  a  cashier  of  a 
bank  as  an.  individual  In  securing  a  draft, 
and  claim,  after  tbe  draft  Is  delivered,  it 
has  become  the  transaction  of  the  bank.  To 
make  the  acts  of  the  cashier  valid,  the  trans- 
action in  which  the  draft  is  delivered  must 
be  a  bank  transaction,  made  by  the  cashier, 
within  his  express  or  implied  authority,  in 
the  conduct  of  tbe  business  of  the  bank.  So 
long  as  a  person  deals  with  tbe  cashier  in  a 
matter  wherein,  as  between  himself  and  the 
cashier,  be  is  dealing  with,  or  has  a  right  to 
believe  be  is  dealing  with,  tbe  bank,  the 
transaction  is  obligatory  upon  tbe  bank.    Tbe 


cashier  Is  presumed  to  have  all  the  authority 
he  exercises  In  dealing  with  executive  func- 
tions legally  within  the  powers  of  the  bank 
itself,  or  which  are  usually  or  customarily 
done,  or  held  out  to  be  done,  by  such  an  offi- 
cer. But  the  test  of  the  transiaction  Is  wheth- 
er It  is  with  the  bank  and  its  business,  or 
with  the  cashier  personally  and  in  bis  busi- 
ness. Clafiin  V.  Farmers'  Bank,  25  N.  Y. 
293;  Moores  v.  Citizens'  National  Bank,  111 
U.  S.  15C  [4  Sup.  Ct.  345,  28  L.  Ed.  385].  As 
to  the  former,  all  presumptions  are  In  favor 
of  its  regularity  and  binding  force.  In  the 
latter  no  such  presumption  arises.  In  fact, 
upon  proof  that  It  was  known  to  the  claim- 
ant to  be  an  Individual  transaction,  and  not 
one  for  tbe  bank,  the  burthen  Is  cast  upon 
the  claimant  to  establish  by  proof  tbat  the 
act  of  tbe  cashier  thus  done  for  his  own  in- 
dividual benefit  was  autborized  or  ratified. 
These  are  fundamental  principles  applicable 
to  principal  and  agent  In  every  transaction 
arising  out  of  tbat  relation." 

In  Williams  v.  Barnett,  10  Kan.  455,  it  Is 
said:  "True,  each  member  of  a  partnership 
has  tbe  jus  disponendl  in  reference  to  all  tbe 
partnership  property;  but  tbat  right  Is  sub- 
ordinate to  the  obligation  to  make  all  dis- 
positions for  tbe  benefit  of  the  partnership. 
He  may  not  pledge  tbe  partnership  credit,  or 
iise  the  partnership  assets,  for  tbe  satisfac- 
tion of  bis  Individual  Indebtedness,  without 
the  consent  of  bis  partners.  That  is  a  use 
foreign  to  the  purposes  of  a  partnership. 
Neither  can  be  in  any  way  dispose  of  the 
property  so  as  to  deprive  tbe  partnership  of 
tbe  benefit  of  it"  By  way  of  paraphrase  It 
may  be  observed  tbat  tbe  cashier  of  a  bank 
may  not  pledge  tbe  credit  of  the  corporation,, 
or  use  tbe  corporate  assets,  for  the  satisfac- 
tion of  bis  Individual  Indebtedness,  without 
the  consent  of  the  board  of  directors.  That 
is  a  use  foreign  to  the  charter  purposes  of 
■  the  corporation.  And  because  such  conduct 
falls  outside  the  scope  of  a  cashier's  lawful 
authority  any  one  dealing  with  him  privately 
must  do  so  at  his  peril.  The  case  of  Goshen 
Nat.  Bk.  V.  State,  141  N.  Y.  379,  36  N.  E.  31U. 
cited  by  couusel  for  defendant  Is  not  op- 
posed to  these  views,  for  In  that  case  the 
cashier  "bad  the  right  to  draw  a  draft  on 
the  corresponding  bank  of  the  claimant  for 
himself  upon  the  same  terms  that  he  bad  to 
draw  a  draft  for  a  stranger."  See  Campbell 
V.  Manufacturers'  National  Bank,  supra,  and 
Bank  of  N.  Y.  N.  B.  Ass'n  v.  A.  D.  &  T.  Co., 
supra. 

It  is  said  tbat  tbe  act  of  tbe  cashier  In  en- 
tering up  deposits  on  the  defendant's  pass- 
book was  an  assurance  from  him  tbat.  If 
be  was  using  tbe  bank's  funds,  be  was  act- 
ing within  his  authority.  Tbe  reply  Is  tbat, 
because  be  was  paying  his  own  debt  his  as- 
surance was  merely  tbat  of  himself  as  an 
Individual  for  bis  own  ends,  and  not  tbat  of 
tbe  bank  through  blm,  as  Its  agent,  for  Its 
benefit. 

It  is  said  tbat  when  a  bank  places  an  offi- 
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cer  at  the  window,  where  he  transacts  Its 
business  with  the  public,  it  in  effect  tells  the 
world  that  he  is  trustworthy  and  reliable, 
and  that  he  will  act  within  the  scope  of  tiis 
authority.  It  does  nothing  ot  the  kind.  Such 
a  declaration  would  protect  a  recipient  in 
the  enjoyment  of  a  Christmas  gift  of  the  en- 
tire body  of  corporate  assets.  By  placing  an 
officer  at  the  window  to  do  its  business  a 
bank  publishes  to  the  world  that  be  is  there 
to  do  its  business,  and  not  his  business;  that 
he  has  no  power  or  authority  to  do  any  act 
outside  the  legitimate  prosecution  of  the 
corporate  enterprise;  and  that  It  will  not  be 
bound  by  any  perversion  of  the  corporate 
funds  to  his  personal  use.  "The  cashier  is 
the  executive  of  the  financial  department  of 
the  bank,  and  whatever  is  to  be  doi^e,  either 
to  receive  or  pass  away  the  ftmds  of  the 
bank  for  Iianking  purposes,  is  done  by  him 
or  under  his  direction.  He  therefore  directs 
and  represents  the  bank  In  the  reception  and 
emission  of  money  for  banking  objects. 
United  States  v.  Bank,  21  How.  350  [16  L. 
Ed.  130];  Merchants'  Bank  v.  State  Bank,  10 
Wall.  604  [19  L.  Ed.  1008];  Com.  Bank  v. 
Norton,  1  Hill  [N.  Y.]  501.  But  neither  the 
president  nor  the  cashier  can  Impose  by  his 
own  action,  on  the  bank,  any  liability  not 
already  Imposed  by  law  or  usage."  Asher  v. 
Sutton,  31  Kan.  286,  289,  1  Pac.  535,  537. 

In  an  effort  to  avoid  the  effect  of  these 
conclusions  and  to  establish  ratification  or 
estoppel  on  the  part  of  the  bank,  the  defend- 
ant strives  to  magnify  the  Importance  of 
many  minor  details  of  her  relations  with  the 
bank  and  its  cashier,  in  which  the  volu- 
minous findings  of  fact  abound.  It  may  be 
doubted  if  the  act  of  the  cashier  was  capable 
of  ratification  by  the  board  of  directors,  be- 
cause It  was  not  within  the  power  of  the 
board  to  grant  him  such  authority  In  the  first 
instance.  "May  the  officers  of  a  corporation 
make  a  contract  binding  on  the  company  by 
which  its  property  is  diverted  from  the  use 
and  benefit  of  the  corporation  and  applied  to 
the  payment  of  the  individual  debt  of  its 
president?  It  Is  a  fundamental  principle  that 
the  officers  and  directors  of  a  corporation  are 
trustees  for  its  stockholders.  Sargent  v.  K. 
M.  R.  Co.,  48  Kan.  672,  29  Pac.  1063.  This 
fiduciary  relation  forbids  the  doing  of  any 
act  by  them  by  which  the  corporate  assets 
are  applied  to  any  use  except  such  as  may 
eerve  the  purpose  of  the  corporation.  It  is 
as  much  beyond  the  power  of  the  officers  or 
directors  of  a  corporation  to  pledge  its  prop- 
erty to  secure  the  personal  debt  of  its  presi- 
dent as  it  is  to  use  it  in  pledge  for  the  pay- 
ment of  the  .obligation  of  a  total  stranger." 
Cattle  Co.  V.  Ivoan  Co.,  65  Kan.  359,  3G1,  69 
Pac.  332.  "A  corporate  officer  who  performs 
the  duties  of  his  position  is  not,  In  the  ab- 
sence of  agreement  with  the  corporation,  en- 
titled to  any  compensation  therefor.  Nor  can 
the  directors,  after  the  services  have  been 
performed,  pay  for  such  services,  unless  per 
contract  theretofore  made.     The  reason  is 


that  the  board  cannot  give  away  the  money 
of  the  stockholders.  They  can  he  liberal  or 
charitable  with  their  own  private  funds,  but, 
as  agents,  cannot  be  liberal  with  money  of 
their  iH-incipals.  A  subsequent  vote  of  the 
board  to  pay  a  director  for  his  services,  when 
there  was  no  previous  agreement,  is  not  bind- 
ing." "If  the  directors  have  no  power  to 
bind  the  corporation  by  a  direct  vote  granting 
pay  for  past  services  in  any  capacity  to  one 
of  their  number  who  agreed  to  serve  with- 
out compensation,  a  fortiori,  the  corporation 
is  not  concluded  by  a  presumed  ratification 
through  a  supposed  knowledge  and  acquies- 
cence on  the  part  of  such  directors.  What 
cannot  be  done  directly,  through  lack  of  pow- 
er, is  never  accomplished  indirectly  by  si- 
lence, acquiescence,  and  ratification."  First 
.Nat.  Bank  v.  Drake,  29  Kan.  311,  317,  320,  44 
Am.  Rep.  646. 

But  conceding  the  transaction  to  be  one 
which  the  board  of  directors  could  have  au- 
thorized, a  careful  consideration  of  the  find- 
ings of  fact  discloses  no  substantial  ground 
for  denying  the  right  of  the  receiver  to  re- 
cover the  money  of  the  bank  wliicb  the  de- 
fendant obtained.  To  state  fully  the  reasons 
for  this  conclusion  would  require  a  discus- 
sion of  the  facts  far  beyond  the  proper  lim- 
its of  a  written  opinion.  It.  may  be  said  in 
passing,  however,  that  the  defendant  stands 
upon  precarious  ground  in  invoking  the  rule 
of  equitable  estoppel  against  the  representa- 
tive of  the  bank.  ^When  the  cashier  made  an 
entry  in  the  defendant's  passbook  of  the  re- 
ceipt of  money  by  the  bank,  she  knew  the 
recital  was  false,  for  she  had  delivered  to  the 
bank  nothing  of  value  at  all.  She  luiew  that 
something  more  must  be  done  before  she 
could  rightfully  demand  the  payment  of  her 
checks.  She  knew  very  well  that  the  money 
was  yet  to  t)e  supplied,  and  that,  unless  funds 
actually  were  furnished,  there  was  nothing 
which  she  could  have  any  right  to  withdraw. 
No  obligation  rested  upon  the  bank,  or  upon 
any  of  its  officials  as  such,  to  deposit  or  to 
transfer  funds  to  the  credit  of  her  account. 
She  was  required  to  do  that  herself,  or  to 
see  that  it  was  done.  If  she  depended  upon 
her  debtor  to  act  for  her,  it  was  Incumbent 
upon  her  to  see  that  he  did  whatever  was 
required.  It  did  not  devolve  upon  the  bank 
to  see  that  her  debtor  discharged  any  duty, 
to  her,  and  when  he  failed  to  supply  her  ac- 
count with  necessary  funds  the  bank  was  not 
bound  to  make  good  his  default.  She  had 
no  right  to  ask  the  hank  to  return  to  her 
money  which  she  never  deposited,  and  which 
it  never  in  fact  received  from  any  source; 
and  when  It  paid  her  checks  without  any 
money  belonging  to  her  in  its  possession  to 
meet  them  it  was  entitled  to  be  reimbursed. 

Other  propositions  presented  by  counsel 
need  not  be  discussed  at  length.  None  of  them 
are  sufficiently  grave  to  require  a  reversal  of 
the  judgment  of  the  district  court.  It  Is 
therefore  affirmed.  All  the  Justices  concur- 
ring. 
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(29  Moot  486) 

HOGAN  ▼.  KELLY  et  al. 
(Supreme  Court  of  Montana.    Feb.  1,  1904.) 
PAROL  EVIDENCE— BILL  OF  SALE— CONTRADIC- 
TION —  AGENT'S  DECLARATIO.NS  —  SCOPE  OF 
EMPLOYMENT— IRRELEVANT  EVIDENCE. 

1.  C!ode  Civ.  Proe.  §'  3132,  provides  that  there 
can  be  no  evidence  of  the  terms  of  a  written 
asreement  other  than  the  contents,  except  where 
a  mistake  or  imperfection  is  put  in  issue,  or 
where  its  ralidity  is  in  dispute;  but  this  shall 
not  exclude  evidence  of  the  circumstances  un- 
der which  the  agreement  was  made  as  defined 
in  section  313(j,  or  to  explain  an  extrinsic  am- 
biguity or  establish  illegality  or  fraud.  Section 
3136  provides  that  for  the  proper  construction 
of  an  instrument  the  circumstances  under  which 
it  was  made,  etc.,  may  be  shown.  Civ.  Code,  § 
4430,  provides  that  a  written  contract  may  be 
revised  for  fraud  or  mistake.  A  bill  of  sale, 
under  which  plaintiff  claimed  certain  buildings, 
described  the  property  as  "one  store  building 
and  dwelling  house  attached  (new);  one  ware- 
house (new);  one  barn  (new);  and  all  fixtures 
and  attachments  thereunto  belonging,"  etc.  The 
defendants  denied  plaintiff's  ownership  or  right 
of  possession,  denied  their  wrongful  detention 
or  that  the  buildings  conld  be  removed  from  the 
land,  and  alleged  that  they  themselves  were  the 
owners  and  in  possession  of  the  property.  Held, 
that  parol  evidence  that  the  parties  did  not  in- 
tend to  include  the  buildings  in  the  bill  of  sale 
was  inadmissible. 

2.  On  an  issue  as  to  the  title  to  property  un- 
der a  bill  of  sale,  written  declarations  of  the 
vendee's  a?ent  representing  her  in  the  purchase, 
made  several  months  after  the  bill  was  execut- 
ed, but  before  the  property  was  resold,  to  the 
effect  that  the  vendee  did  not  claim  the  proper- 
ty, and  that  it  was  not  included  in  the  bill,  are 
hearsay  and  inadmissible,  the  uncontradicted  , 
evidence  showing  that  the  agent  had  no  authori-  j 
ty  to  sell  or  dispose  of  the  property  in  any  way.  | 

3.  The   written  declaration   of  the  agent  of 
plaintiff's  vendor  to  defendants,  wholly  discou-  i 
nected  with  the  matter  in  controversy,  and  of  i 
an  acrimonious  character,  tending  to  prejudice 
the  jury  against  plaintiff,  is  erroneously  admit-  ; 
ted  in  evidence. 

CommissionerB'  Opinion.  Appeal  from  i 
District  Court,  Deer  Lodge  County;  Welling  ' 
Kapton,  Jndlge.  j 

Action  by  Dave  Hogan  against  T.  L.  Kelly 
and  another.  From  a  judgment  for  defend- 
ants and  a  denial  of  a  new  trial,  plaintiff  ap- 
peals.    Beversed. 

J.  H.  Duffy  and  Bernard  Noon,  for  appel- 
lant.   Geo.  B.  Winston,  for  respondents. 

CALLAWAY,  C.  Defendants  had  judg- 
ment below.  Plaintiff  moved  for  a  new 
trial,  wbicb  was  denied.  From  the  judgment 
and  order  denying  bis  motion  for  a  new 
trial,  be  bas  appealed. 

It  is  stated  in  tbe  amended  complaint.  In 
substance,  that  plaintiff  Is  tbe  owner  and  en- 
titled to  the  possession  of  certain  frame 
buildings  of  tbe  value  of  $800,  situated  on 
land  belonging  to  tbe  Norfhern  Pacific  Rail- 
way Company,  in  Deer  Lodge  county,  and 
In  which  land  neither  plaintiff  nor  defend- 
ants hare  any  interest;  that  tbe  buildings 
are  not  affixed  or  permanently  attached  to 
tbe  land,  and  can  be  removed  without  injury; 
that  the  defendants  unlawfully  and  wrong- 
fully withhold  and  detain  tbe  possession  of 
the  said  buildings  from  tbe  plaintiff;  that 
75P.-6 


prior  to  the  commencement  of  the  action  the 
plaintiff  demanded  of  the  defendants  the  pos- 
session of  tbe  same,  but  tbe  defendants  re- 
fused, and  still  refuse,  to  deliver  them  to 
plaintiff. 

In  their  answer  defendants  deny  that  plain- 
tiff Is  tbe  owner  or  entitled  to  the  posses- 
sion of  tbe  buildings,  and  deny  that  the 
defendants,  or  either  of  them,  unlawfully 
and  wrongfully  withhold  or  detain  the  pos- 
session of  said  property  or  any  part  there- 
of; deny  that  the  buildings  can  be  removed 
from  said  land  without  injury.  And  de- 
fendants, for  further  and  separate  answer  to 
tbe  complaint  of  plaintiff,  allege  "that  they 
are  now  and  were  at  all  times  mentioned  In 
•plaintiff's  complaint  and  for  a  long  time 
prior  thereto  the  owners  of  and  In  posses- 
sion of  the  property  and  every  part  thereof 
mentioned  in  plaintiff's  complaint." 

The  case  was  tried  to  a  jury.  Plaintiff  In- 
troduced evidence  showing  that  tbe  defend- 
ants and  one  James  McOovem,  who  were 
partners  doing  business  under  the  firm  name 
of  M.  E.  Kelly  &  Co.,  on  April  26,  1900,  ex- 
ecuted a  bill  of  sale  to  one  Lulu  F.  Largey. 
The  consideration  named  In  the  bill  of  sale 
Is  115,000  and  the  cancellation  of  all  indebt- 
edness due  and  owing  to  Lulu  F.  Largey 
from  tbe  vendors.  The  property  conveyed 
Is  described  as  follows:  "One  store  building 
and  dwelling  house  attached  (new);  one 
warehouse  (new);  one  bam  (new);  and  all 
fixtures  and  attachments  thereunto  belong- 
ing. All  of  said .  buildings  being  situated  at 
Gold  Creek  station,  Deer  Lodge  county,  Mon- 
tana. Also  all  goods,  wares  and  merchan- 
dise now  In  and  around  said  buildings  (ex- 
cept tbe  household  furniture  In  said  dwelling 
house  attached  to  said  store  building),  be- 
longing to  the  said  first  parties,  consisting 
of  a  stock  of  general  merchandise,  including 
all  counters,  scales,  cash  register,  stove,  safe, 
all  other  goods  and  property  used  In  and 
around  said  store  and  useful  In  connection 
with  said  business.  This  bill  of  sale  Is  In- 
tended to  cover  all  goods,  wares,  and  mer- 
chandise of  every  kind,  character  and  de- 
scription belonging  to  said  above  named 
first  parties,  belonging  to  and  connected  with 
tbe  general  store  and  mercantile  business  of 
tbe  firm  of  M.  E.  Kelly  &  O."  On  Decem- 
ber 7,  1900,  Lulu  F.  Largey  conveyed  said 
buildings  to  tbe  plaintiff,  who  demajided 
possession  of  them  from  tbe  defendants, 
which  was  refused. 

Tbe  defendants  sought  to  defeat  plaintiff's 
action  by  showing  that  the  contracting  par- 
ties did  not  intend  to  Include  tbe  buildings 
In  the  bill  of  sale.  The  evidence  discloses 
that  one  Bernard  Noon  was  Mrs.  Largey's 
business  agent,  and  acted  for  her  in  tbe  trans- 
action which  culminated  in  tbe  bill  of  sale 
being  executed  to  her.  The  court  permltt>'d 
defendant  T.  L.  Kelly  to  recount  conversa- 
tions and  understandings  had  between  himselt 
and  Noou  prior  to  the  signing  of  the  bill 
of  sale,  and  thereafter  concerning  what  prop- 
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erty  was  Intended  to  be  Included  therein. 
It  will  be  observed  that  the  defendants  did 
not  plead  any  mistake  or  imperfection  In  tbe 
writing;  neither  was  the  validity  of  the  bill 
of  sale  in  dispute;  nor  was  there  any  at- 
tempt to  explain  an  c^^trinsic  ambiguity,  nor 
any  attempt  to  establish  illegality  or  fraud. 
There  was  no  question  concerning  tbe  coii- 
structlon  of  the  instrument.  Under  the 
pleadings  in  this  case,  such  proof  was  in- 
admissible. Sections  3132,  3136,  Code  Civ. 
Proc.,  and  section  4430,  Civ.  Code;  Gattney 
Mer.  Co.  v.  Hopkins,  21  Mont.  13.  52  Pac. 
561;  Sanford  v.  Gates,  Townsend  &  Co.,  21 
Mont.  277,  53  Pac.  749;  York  v.  Steward,  21 
Mont.  515.  55  Pac.  29, 43  L.  R.  A.  125;  MUig  v. 
Pratt,  22  Mont.  262,  56  Pac.  279;  Armington 
V.  Stelle,  27  Mont.  13,  69  Pac.  115;  Riddell 
v.  Peck- Williamson  H.  &  V.  Co.,  -27  Mont.  44, 
69  Pac.  241. 

Over  plaiutifiTs  objection  defendants  were 
permitted  to  introduce  in  evidence  two  let- 
ters and  a  so-called  certificate  written  by 
Noon  to  T.  L.  Kelly  several  months  after  tbe 
bill  of  sale  was  executed  and  delivered,  and 
before  the  property  was  sold  to  plaintiff. 
The  letters  and  certificate  were  to  the  effect 
that  Noon  did  not  claim  the  buildings  for 
Mrs.  Largey;  that  she  was  not  the  owner  of 
theJn,  and  did  not  claim  any  interest,  right, 
or  title  in  them;  that  the  buildings  were  not 
included  in  tbe  bill  of  sale,  but  were  express- 
ly reserved  therefrom.  The  bill  of  sale  was 
thus  directly  contradicted.  In  explanation  of 
these  letters  and  the  certificate  Noon  testi- 
fied that  he  had  put  the  bill  of  sale  away 
for  safe-keepiug  and  had  forgotten  its  con- 
tents; was  misled  by  Kelly  as  to  what  was 
included  in  It.  Both  Mrs.  Largey  and  Noon 
testified  that  the  latter  had  no  authority  to 
sell  or  dispose  of  the  buildings  in  any  way, 
and  this  testimony  was  uncontradicted. 

To  bind  the  principal,  the  declarations  of 
an  agent  must  be  made  within  the  scope  of 
bis  authority,  at  the  time  of  the  transaction, 
and  be  a  part  of  the  res  gestae.  If  made  after 
the  transaction  is  completed,  they  are  in  the 
nature  of  hearsay,  and  are  mere  narrations 
of  a  past  transaction.  Moore  v.  Bettis,  11 
Humph.  67,  53  Am.  Dec.  771,  and  note;  Gar- 
field v.  Knight's  F.  &  T.  M.  W.  Co.,  14  Cal. 
36;  Clunle  v.  Sacramento  Lumber  Co.,  67 
Cal.  313.  7  Pac.  708;  Beasley  v.  S.  J.  Fruit- 
Packing  Co.,  92  Cal.  388,  28  Pac.  485;  Birch 
v.  Hale,  99  Cal.  299,  33  Pac.  1088;  Luby  v. 
Hudson  River  Railroad  Co.,  17  N.  Y.  131; 
Herbert  v.  King,  1  Mont  475;  Mechem  on 
Agency,  S  714.  It  Is  apparent  that  the  let- 
ters and  certificate  were  nothing  more  than 
mere  declarations  made  by  the  agent  several 
months  after  the  transaction  to  which  they 
related  occurred,  and  their  reception  in  evi- 
dence was  error. 

Over  plaintiff's  objection  the  court  also 
l>enuitted  the  defendants  to  introduce  in  ev- 
idence an  acrimonious  letter  written  by  Noon 
to  T.  L.  Kelly  on  December  3,  1900.  Under 
tbe  rules  above  announced,  it  was  inadmis- 


I  sible  for  any  purpose  as  being  the  mere  dec- 
laration of  an  agent;  but,  in  addition  to  that, 
it  was  objectionable  because  it  did  not  even 
remotely  refer  to  any  matter  In  controversy, 
so  far  as  can  be  ascertained  from  Its  terms. 
Besides  being  wholly  irrelevant  and  incom- 
petent for  any  purpose,  it  probably  tended  to 
prejudice  the  jury  to  plaintiff's  injury  under 
the  testimony  already  in  evidence. 

What  we  have  said  renders  a  discussion  of 
tbe  instructions  unnecessary. 

No  question  has  been  raised  by  counsel  as 
to  whether  the  buildings  in  suit  are  real  or 
personal  property. 

For  the  foregoing  reasons,  we  are  of  tbe 
opinion  that  the  Judgment  and  order  should 
be  reversed,  and  the  case  remanded  for  a 
new  trial.- 

OLAYBERG,  C.  C,  and  POORMAN.  C, 
concur. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der are  reversed,  and  tbe  case  is  remanded 
for  a  new  trial. 


(29  Mont.  4«6) 
PETELIN  V.  KENNEDY. 
(Supreme  Court  of  Montana.    Feb.  1,  1904.) 

CRIMINAL.  LAW— JUDGMENT— FINE  AND  IM- 
PRISONMENT. 

1.  A  judgment  of  a  justice  in  a  criminal  case, 
reciting  that  defendant  was  sentenced  to  pay  a 
fine  of  $100,  and  that,  failing  to  pay  it,  he  was 
remanded  to  be  contiDed  in  jail  at  tbe  ratio  of 
one  day  for  every  $2,  will  be  held  to  have 
been  rendered  under  Pen.  Code,  §  2707,  pro- 
viding that  a  judgment  that  defendant  pay  a 
fine  may  also  direct  that  he  be  impi-isoned  till 
the  fine  be  satistied  in  the  proportion  of  one 
day's  imprisonment  for  every  $2  of  the  fine,  in 
which  case  the  imprisonment  ipso  facto  dis- 
clmrges  the  judgment;  and  not  under  sections 
2226  and  2227,  providing  that,  when  judgment 
of  fine  and  costs  is  entered  against  defendant, 
and  it  is  ordered  that  he  be  committed  till  the 
same  are  paid,  if  he  thereafter  proves  to  the 
court  that  he  is  unable  to  pay  them,  the  court 
may  order  his  release  on  his  having  been  confin- 
ed a  day  for  every  .f2  of  such  hue  and  cutits, 
but  when  he  is  committed  for  failure  to  pay  any 
fine  and  costs,  and  fails  to  prove  his  inability 
to  pay  them,  the  court  must  order  his  discharge 
when  he  has  served  one  day  for  every  $2  of  the 
fine  and  costs,  but  this  shall  not  discbarge  the 
judgment  for  fine  and  costs,  which  may  there- 
after be  collected  on  execution. 

Appeal  from  District  Court,  Deer  Lodge 
County;    Welling  Napton,  Judge. 

Action  by  Joseph  Petelln'  against  Frank 
Kennedy.  From  a  judgment  of  tbe  district 
court  affirming  a  judgment  of  a  Justice  for 
plaintiff,  defendant  appeals.    AflSrmed. 

J.  H.  Duffy  and  W.  H.  Trlppet,  for  appel- 
lant.   C.  M.  Sawyer,  for  respondent 

HOLLOW  AY,  J.  On  December  21,  1900, 
a  complaint  was  filed  in  the  ofilce  of  Frank 
Kennedy  (appellant  here),  at  that  time  a  jus- 
tice of  tbe  peace  for  Anaqonda  township. 
Deer  Lodge  county,  Mont,  charging  Joseph 


Digitized  by 


Google 


Mont) 


PETELIN  V.  KENNEDY. 


83 


Petelln  (respondent  here)  -with  the  crime  of 
assault  in  the  tliird  degree.  The  defendant 
in  that  action  appeared  and  entered  a  plea 
of  guilty,  and  thereupon  the  Justice  of  the 
peace  court  made  and  entered  this  Judgment: 
"The  defendant  having  pleaded  guilty,  the 
court  adjudged  him  guilty  of  assault  in  the 
third  degree  as  charged  in  the  complaint, 
and  sentenced  the  defendant  to  pay  a  fine  of 
one  hundred  (100)  dollars,  and  the  defendant, 
failing  to  pay  the  same,  was  remanded  to 
the  custody  of  the  sheriff  of  Deer  Lodge 
county,  Montana,  to  be  confined  in  the  coun- 
ty Jail  of  Deer  Lodge  county,  Montana,  at 
the  ratio  of  one  day  for  every  two  dollars." 
On  December  28,  1900,  an  execution  was  is- 
sued, and  money  to  the  amount  of  $14.75,  be- 
longing to  the  defendant,  Fetelin,  but  then 
in  the  possession  of  a  third  party,  was  seized. 
The  justice  of  the  peace  attempted  to  apply 
the  same  towards  the  satisfaction  of  such 
Judgment,  and  then  made  an  order  directed 
to  the  sheriff  requiring  that  officer  to  dis- 
charge the  prisoner  on  January  19,  1901. 
But,  notwithstanding  such  order,  the  sher- 
iff continued  to  confine  the  defendant,  Pete- 
lin,  in  the  county  Jail  for  the  full  period  of 
50  days.  Immediately  upon  bis  release  the 
defendant  made  a  demand  upon  the  Justice 
of  the  peace  for  the  return  of  the  |44.75 
which  had  been  collected  and  was  then  in 
the  possession  of  that  officer.  This  demand 
was  refused,  and  thereupon  this  action  was 
commenced  by  Petelln  against  Kennedy  to 
recover  such  sum,  together  with  certain  items 
of  expense  for  time  spent  and  money  ex- 
pended in  pursuit  of  the  same.  The  cause 
was  tried  in  the  Justice  of  the  peace  court, 
and  from  the  Judgment  entered  therein  an 
appeal  was  taken  to  the  district  court.  The 
cause  was  there  tried  upon  an  agreed  state- 
ment of  facts,  the  facts  being  substantially 
as  herein  set  forth.  The  district  court  en- 
tered judgment  for  the  plaintiff  for  the  re- 
covery of  the  sum  of  |44.75  and  costs,  and 
from  that  Judgment  this  appeal  is  prosecuted. 

It  is  contended  by  appellant  that  sections 
2226  and  2227  of  the  Penal  Code  are  appli- 
cable to  the  practice  in  Justice  of  the  peace 
courts  as  well  as  district  courts,  and  that 
under  section  2227  the  Imprisonment  of  Pe- 
telln for  the  full  term  of  50  days  did  not  op- 
erate to  satisfy  or  discharge  the  Judgment 
rendered  against  him  In  whole  or  in  part, 
and  that  the  payment  of  such  Judgment 
could  be  properly  enforced  by  execution.  The 
application  to  be  made  of  these  sections  is 
to  be  determined  from  the  character  of  the 
judgment  entered  In  any  particular  case. 
Sections  2226  and  2227  are  as  follows: 

"Sec.  2226.  When  Judgment  of  fine  and 
costs  is  entered  against  a  defendant,  and  it 
is  ordered  that  he  be  committed  until  the 
same  are  paid,  If  at  any  time  thereafter  the 
defendant  prove  to  the  court,  or  Judge  there- 
of, by  bl8  own  affidavit  or  that  of  any  other 
I)er8on,  that  he  is  unable  to  pay  such  fine 
and  costs,  or  any  part  thereof,  the  court  or 


Judge  thereof,  may  order  the  sheriff  to  re- 
lease him  upon  his  having  been  confined  in 
jail  one  day  for  every  two  dollars  of  such 
fine  and  costs,  or  any  portion  thereof  remain- 
ing unpaid.    •    •    • 

"Sec.  2227.  Whenever  any  defendant  Is 
committed  to  Jail  for  the  failure  to  pay  any 
fine  and  costs  adjudged  against  him,  and  has 
failed  to  prove  to  the  satisfaction  of  the 
court  or  Judge  thereof,  that  he  is  unable  to 
pay  the  6ame,  or  any  part  thereof,  the  court 
must  order  that  he  be  discharged  from  cus- 
tody when  he  has  served  one  day  for  every 
two  dollars  of  such  fine  and  costs;  but  this 
does  not  discharge  the  Judgment  for  fine  and 
costs,  which  may  at  any  time  thereafter, 
within  the  time  limited  by  law,  be  collected 
upon  execution  issued  thereon." 

Section  2707  of  the  same  Code  reads  as 
follows: 

"Sec.  2707.  A  Judgment  that  the  defend- 
ant pay  a  flue,  may  also  direct  that  he  be 
imprisoned  until  the  fine  be  satisfied.  In  the 
proportion  of  one  day's  imprisonment  for  ev- 
ery two  dollars  of  the  fine." 

Under  the  provisions  of  this  last  section 
the  court  may  render  a  Judgment  that  the 
defendant  in  a  criminal  proceeding  pay  a 
fine,  and  may  further  direct  that  lie  be  im- 
prisoned until  such  judgment  be  satisfied, 
specifying  in  the  Judgment  the  term  or  ex- 
tent of  the  imprisonment,  which  shall  not 
exceed  one  day  for  every  $2  of  such  fine; 
and,  in  the  event  such  a  judgment  is  entered, 
the  Imprisonment  of  the  defendant  during  the 
term  specified  operates  ipso  facto  to  satisfy 
and  discharge  the  Judgment.  The  entry  of 
this  form  of  judgment  presupposes  that  the 
court  has  determined  that  the  defendant  is 
unable  to  pay  the  fine  In  money,  and  imme- 
diately upon  its  entry  the  Justice  of  the 
peace  makes  out  and  delivers  to  the  sheriff 
a  certified  copy  of  such  judgment,  which  Is 
the  commitment  under  which  the  prisoner  Is 
held.  If  no  appeal  be  taken  by  the  defend- 
ant, the  case  is  closed,  so  far  as  the  justice 
of  the  peace  court  is  concerned,  and  there- 
after that  tribunal  Is  without  authority  to  is- 
sue an  execution  based  upon  such  Judgment. 

Sections  2226  and  2227,  supra,  are  made 
applicable  to  the  practice  in  Justice  of  the 
peace  courts,  to  some  extent  at  least,  by  sec- 
tion 2711  of  the  same  Code,  which  provides: 
"The  defendant  committed  under  the  pro- 
visions of  this  chapter  may  be  discharged  In 
the  same  manner  as  if  he  had  been  commit- 
ted by  the  district  court."  Sections  2226  and 
2227  contemplate  a  Judgment  imposing  a 
fine  and  costs,  and  providing  that  the  de- 
fendant shall  be  imprisoned  until  cftich  fine 
and  costs  be  paid.  In  this  Instance  the  Judg- 
ment does  not  specify  the  term  of  such  im- 
prisonment, but  provision  is  made  whereby 
the  defendant  may  secure  his  release  from 
such  Imprisonment  when  he  shall  have  serv- 
ed one  day  for  every  $2  of  the  fine  and  costs. 
While  it  might  be  proper  for  the  Justice  of 
the  peace  court  to  render  the  Judgment  con- 
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templated  by  these  sections,  the  question 
for  our  determination  is,  did  it  do  so  in  this 
instance?  If  it  did  not,  then  it  is  unneces- 
sary for  us  to  determine  what  effect,  if  any, 
imprisonment  under  such  a  Judgment  would 
have  towards  satisfying  or  discharging  the 
Judgment.  While  the  record  of  the  Justice 
of  the  peace  court  is  informal,  it  is  sufficient 
to  disclose  the  purpose  of  the  court  in  ren- 
dering the  Judgment,  and  satisfies  us  that  it 
proceeded  under  section  2707,  supra,  and  the 
judgment  is  sufficient  to  bring  the  case  with- 
in the  meaning  of  that  section.  Therefore 
the  imprisonment  of  the  defendant  for  the 
full  period  of  50  days  operated  to  satisfy  and 
discharge  that  Judgment  In  full.  In  this 
view  of  the  case,  the  defendant  liad  no  law- 
ful right  or  authority  to  retain  the  money  be- 
longing to  Petelin  which  had  been  collected 
by  execution,  and  bis  refusal  to  deliver  the 
same  upon  demand,  and  bis  attempt  to  apply 
it  on  the  Judgment  which  had  been  rendered 
against  I'etelln,  constituted  a  conversion  of 
the  fund.  Upon  the  facts  as  shown  by  the 
record,  the  plaintiff  in  this  action  was  en- 
titled to  recover. 
The  Judgment  is  affirmed.    Affirmed. 

BRANTLY,  C.  J.,  and  MILBURK,  *,  con- 
cur. 


(29  Mont.  470) 

WILSON  et  al.  v.  FREEMAN. 
(Supreme  Court  of  Montana.    Feb.  1,  1904.) 

MINING  CLAIMS  —  LOCATION  —  DECLARATORY 
STATEMENTS-DESCRIPTION  OF  CLAIM-MARK- 
INGS—AMENDMENT— WHAT  LAW  GOVERNS— 
IMPROVEMENTS-REPRESENTATION  WORK- 
OBJECTIONS— RIGHT  TO  URGE. 

1.  Pol.  Code,  §  3611,  provides  that  the  equiva- 
lent of  a  discovery  shaft  in  a  mining  location 
shall  be  "a  cut,  a  cross-cut  or  a  tunnel  which 
cuts  a  lode  at  the  depth  of  ten  feet  below  the 
surface,  or  an  open  cut  of  et  least  ten  feet  in 
length  along  the  lode  from  the  point  where  the 
lode  may  be  in  any  manner  discovered,"  and 
section  3<jl2  requires  the  declaratory  statement 
to  set  forth  the  dimensions  and  location  of  the 
discovery  shaft,  or  its  equivalent  sunlc  on  iode 
or  placer  claims.  Held,  that  where  a  recorded 
declaratory  statement  merely  recited  that  the 
claim  was  a  relocation  of  the  M.  lode  claim,  on 
which  the  discovery  was  a  shaft  10  feet  in 
depth  and  4^  feet  in  size,  but  failed  to  state 
that  such  were  the  dimensions  at  the  date  of 
the  relocation,  and  it  contained  no  reference  to 
a  discovery  shaft  or  its  equivalent,  except  the 
recitals,  "from  the  center  of  discovery  shaft, 
which  is  an  open  cut  ten  feet  deep,"  and  "be- 
ginning at  an  open  cut  which  is  the  point  of  dis- 
covery," it  was  insufficient. 

2.  Pol.  Code,  I  3615,  declares  that  the  reloca- 
tion of  an  abandoned  lode  or  placer  claim  must 
be  made  by  sinking  a  new  discovery  shaft  and 
fixing  new  boundaries  in  the  same  manner  as  if 
an  original  location  had  been  made,  or  the  re- 
locator  may  sinlc  the  original  discovery  shaft  10 
feet  deeper,  in  which  case  the  declaratory  state- 
ment shall  give  the  depth  and  dimeusion  of  the 
ori?inni  discovery  shaft  at  the  date  of  the  re- 
location. Meld  that,  where  the  claim  was  based 
on  a  relocation  of  an  abandoned  claim,  a  de- 
claratory statement,  failing  to  show  the  dimen- 
sions and  locations  of  the  shaft  on  the  aban- 
doned claim  at  the  date  of  such  location,  and 
that  it  was  sunk  10  feet  deeper,  was  invalid. 


3.  In  a  suit  to  establish  an  adverse  claim  filed 
against  an  application  for  a  patent  to  a  mining 
claim,  the  united  States  is  a  quasi  party,  and 
if,  upon  a  trial,  neither  plaintiff  nor  defendant 
is  entitled  to  a  patent  to  the  ground  in  con- 
troversy,  the  court  must  so  find. 

4.  The  validity  of  a  mining  location,  in  an  ac- 
tion to  determine  an  adverse  claim  before  pat- 
ent IsKued,  must  be  determined  by  the  law  ia 
force  at  the  time  the-  location  was  made. 

5.  Under  Laws  1001,  p.  56,  authorizing  the 
filing  of  an  amendatory  declaratory  statement 
of  the  location  of  a  mining  claim  where  the 
original  was  defective  or  erroneous,  where  a 
locator  misdescribed  his  claim  as  running  east- 
erly and  westerly,  he  was  entitled  to  file  an 
amended  declaratory  statement  that  the  claim 
ran  in  the  northerly  and  southerly  direction,  to 
correspond  to  the  staking  of  the  claim  on  the 
ground. 

6.  In  an  action  in  support  of  an  adverse  claim 
in  an  application  for  a  patent  to  a  mining  claim, 
an  objection  that  the  claimant  had  not  placed 
on  the  claim  sought  to  be  patented  $500  worth 
of  work  or  improvements  could  not  be  consid- 
ered, such  question  being  within  the  exclusive 
jurisdiction  of  the  land  office. 

7.  Where  an- adverse  claimant  to  a  mining  lo- 
cation had  no  right  or  title  thereto,  he  could  not 
object  that  the  claimant  was  not  entitled  to  a 
patent  for  failure  to  do  the  annual  representa- 
tion work  thereon. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  A.  B.  Wilson  and  others  against 
George  O.  Freeman  in  support  of  an  adverse 
claim  to  a  mining  location.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiffs  appeal. 
Affirmed. 

W.  J.  Beecher  and  Geo.  F.  Shelton,  for  ap- 
pellants. H.  G.  &  S.  H.  Mclntire.  for  re- 
spondent. 

CLAYBEKG,  C.  O.  This  is  an  action 
brought  in  support  of  an  adverse  claim  filed 
against  an  application  for  patent  to  a  mining 
claim.  The  contentions  of  the  respective 
parties,  as  we  gather  tbem  from  the  record, 
are  briefly  as  follows:  Respondent  asserts 
that  his  predecessors  had  located  the  W.  W. 
Dixon  lode  claim  on  January  1,  1891,  which, 
according  to  the  declaratory  statement  duly 
recorded,  ran  1,400  feet  easterly  and  100  feet 
westerly  from  the  discovery  shaft  Appel- 
lants base  their  rights  upon  a  location  of  the 
Snowstorm  lode  claim,  made  September  5, 
1898,  which,  according  to  the  declaratory 
statement,  extends  along  the  vein  1,150  feet 
in  a  northerly  direction  and  300  feet  in  a 
southerly  direction  from  discovery.  Appel- 
lants' declaratory  statement  of  tbe  Snow- 
storm location  is  as  follows: 

"Quartz  Location.  Notice  is  hereby  given 
that  the  undersigned  citizens  of  the  United 
States,  did,  on  the  5th  day  of  Sept,  1896,  dis- 
cover a  quartz  lode  or  vein,  bearing  gold, 
silver,  iron  and  other  valuable  metals,  with 
at  least  one  well-defined  wall,  to  be  known 
as  the  Snowstorm  quartz  lode  mining  claim, 
and  did  on  said  day  locate  and  claim,  by  vir- 
tue of  chapter  six,  of  title  XXXII,  of  the  Re- 
vised Statutes  of  the  United  States,  and  the 
laws  of  the  state  of  Montana,  1150  feet  in  a 
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northerly  direction  and  350  feet  in  a  south- 
erly direction  from  the  center  of  the  discov- 
ery shaft,  which  is  an  open  cut  ten  feet 
deep  (at  which  cut  this  notice  of  iocatlon  Is 
pasted),  and  300  feet  on  each  side  from  the 
middle  or  center  of  said  lode  or  vein  at  the 
surface,  comprising  in  all  1500  feet  in  length 
along  said  vein  cr  lode,  and  600  feet  in 
width.  This  lode  is  situated  in  the  Sheep- 
eater  unorganized  mining  district,  in  the. 
county  of  I'ark  and  state  of  Montana  (the 
adjoining' claims  are  the  New  York  mining 
claim  on  the  north  and  the  Sunshine  lode 
mining  claim  on  the  west),  and  is  a  reloca- 
tion of  the  Monarch  lode  claim,  on  which  the 
discovery  was  a  shaft  which  was  ten  feet 

in  depth,  4^  feet  in  size,  and feet  in 

,  has  been  extended  in by  the  un- 
dersigned      feet   -.    The   exterior 

boundaries  of  this  location  are  distinctly 
marked  by  posts  or  monuments  at  each  cor- 
ner of  the  claim,  so  that  the  boundaries  can 
be  readily  traced,  viz.:  Beginning  at  open 
cut  wliich  is  the  point  of  discovery,  thence 
mnniug  in  a  northerly  direction  1150  feet  to 
the  northeast  corner  stake,  marked  No.  1; 
thence,  600  feet  west  to  the  northwest  corner 
stake,  marked  No.  2;  thence,  1500  feet  in.  a 
southerly  direction  to  the  southwest  comer 
stake,  marked  No.  3;  thence,  GOO  feet  in  an 
easterly  direction  to  southeast  cornei;  stake, 
marked  No.  4;  thence,  1500  feet  in  a  north- 
«rly  direction  to  stake  No.  1  at  N.  E.  comer. 
A.  B.  Wilson,  Thomas  Lenaghan,  Paul  Klg- 
Iff,  John  Vidltz,  Locator— and  Claimant—." 

This  declaratory  statement,  when  offered 
in  evidence,  was  objected  to  by  respondent, 
on  the  ground  that  "it  does  not  meet  the  re- 
(juirements  of  the  statute."  Its  validity 
must  therefore  be  determined;  because,  if  it 
be  invalid,  appellants'  location  fails,  and 
they  could  not  maintain  this  character  of  ac- 
tion, and  were  not  entitled  to  a  judgment. 
Section  3611  of  the  Political  Code,  among 
other  things,  provides  that:  "The  locator  or 
locators  must  define  the  boundaries  of  bis  or 
their  claim  by  marking  a  tree  or  rock  in 
place,  or  by  seting  a  post  or  stone  at  each 
comer  or  angle  of  the  claim.  When  a  iwst 
is  used,  it  must  be  at  least  four  Inches  square 
by  four  feet  six  inches  in  length,  set  one 
foot  in  tbe  ground,  with  a  mound  of  earth 
or  stone  four  feet  in  diameter  by  two  feet  in 
height  aroond  the  post  When  a  stone  is 
used,  not  a  rock  in  place,  it  must  be  at  least 
8ts  Inches  square  and  eighteen  inches  in 
length,  set  two-thirds  of  its  length  in  tbe 
ground,  which  trees,  stakes  or  monuments 
must  be  so  marked  as  to  designate  the  cor- 
ners." Section  3612  provides  what  the  dec- 
laratory statement  which  Is  recorded  shall 
contain,  and  among  the  other  things  required 
are:  "(6)  The  dimensions  and  location  of  tbe 
discovery  shaft,  or  its  equivalent,  sunk  up- 
on lode  or  placer  claims.  (7)  The  location 
and  description  of  each  comer,  with  the 
markings  thereon."  An  examination  of  the 
recorded  declaratory  statement  discloses  that 


the  boundary  stakes  were  simply  marked 
"No.  1,"  "No.  2,"  "No.  3,"  and  "No.  4."  It 
must  be  remembered  that  under  section  3611 
the  stakes  "must  be  so  marked  as  to  desig- 
nate the  comers,"  and  under  section  3612  the 
recorded  declaratory  statement  must  contain 
"a  description  of  each  corner,  with  the  mark- 
ings thereon."  We  doubt  whether  this  de- 
claratory statement  shows  that  the  stakes 
were  "so  marked  as  to  designate  the  cor- 
ners," or  that  it  contains  "a  description  of 
each  corner  with  the  markings  thereon," 
within  the  purview  of  the  following  deci- 
sions: Purdum  v.  Laddin,  23  Mont.  387,  59 
Pac.  153;  Walker  v.  Pennington,  27  Mont. 
369,  71  Pac.  156;  Hahn  v.  James  (Mont.)  73 
Pac.  965;  but.  Inasmuch  as  it  is  clearly  in- 
sufficient for  other  reasons,  we  do  not  ex- 
press any  definite  opinion  thereon. 

Section  3612,  as  above  seen,  requires  tbe 
declaratory  statement  to  set  forth  the  dimen- 
sions and  location  of  the  discovery  shaft,  or 
Its  equivalent  sunk  upon  lode  or  placer 
claims.  The  equivalent  of  a  discovery  shaft 
is  defined  by  the  statute  In  the  following 
language:  "A  cut,  a  cross-cut  or  a  tunnel 
wliich  cuts  a  lode  at  the  depth  of  ten  feet 
below  the  surface,  or  an  open  cut  of  at  least 
ten  feet  In  length  along  the  lode  from  the 
point  where  the  lode  may  be  In  any  manner 
discovered,  is  equivalent  to  a  discovery 
shaft"  Section  3611,  Pol.  Code.  The  re- 
corded declaratory  statement  does  not  sat- 
isfy the  requirements  of  these  provisions. 
The  only  reference  to  a  discovery  shaft,  for 
the  purpose  of  giving  Its  dimensions,  is  as 
follows:  The  Snowstorm  "is  a  relocation  of 
the  Monarch  lode  claim,  on  which  the  dis- 
covery was  a  shaft  which  was  ten  feet  In 
depth  and  four  and  one-half  feet  in  size," 
not  that  these  were  Its  dimensions  "at  the 
date  of  such  relocation."  No  reference  is 
made  to  a  discovery  shaft  or  Its  equivalent 
upon  which  the  location  Is  based,  except  the 
recitals,  "from  the  center  of  discovery  shaft 
which  is  an  open  cut  ten  feet  deep,"  and  "be- 
ginning at  an  open  cut  which  is  the  point  of 
discovery,"  neither  of  which  Is  sufi^clent  to 
give,  as  a  fact  the  dimensions  and  location 
of  the  discovery  shaft  or  Its  equivalent 

Again,  section  3615  provides:  "The  re-loca- 
tion of  an  abandoned  lode  or  placer  claim 
must  be  made  by  sinking  a  new  discovery 
shaft  and  fixing  new  boundaries  hi  the  same 
manner  as  if  It  were  an  origbial  location 
made  under  this  chapter;  or  the  re-locator 
may  sink  tbe  original  discovery  shaft  ten 
feet  deeper,  in  which  case  the  declaratory 
statement  must  give  the  depth  and  dimension 
of  tbe  original  discovery  shaft  at  the  date  of 
such  re-locatlon."  Now,  under  this  section. 
If  the  Snowstorm  was  a  relocation  of  the 
Monarch,  the  locators  were  required,  either 
to  sink  a  new  discovery  shaft  or  its  equiva- 
lent, tbe  same  as  if  it  were  an  original  loca- 
tion, In  which  case  they  would  be  bound  to 
set  forth  in  their  declaratory  statement  the 
dimensions  and  iocatlon  of  such  discovery 
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shaft  or  its  equivalent,  or  siuk  ttie  original 
discovery  shaft  10  feet  deeper,  in  whlcli  case 
the  declaratory  statement  would  be  required 
to  give,  first,  the  depth  and  dimensions  of 
the  original  discovery  shaft  "at  the  date  of 
re-location,"  and,  second,  the  dimensions  and 
location  of  the  discovery  shaft  or  its  equiva- 
lent upon  -whlcli  tbe  location  was  based 
(which  in  such  instance  must  be  the  original 
discovery  shaft  sunit  10  feet  deeper).  There 
is  nothing  in  the  declaratory  statement  above 
quoted  showing  the  dimensions  and  location 
of  the  discovery  shaft,  or  Its  equivalent,  if  a 
new  shaft  was  sunk  as  a  basis  of  location; 
or  showing  the  depth  and  dimensions  of  the 
discovery  shaft  upon  the  abandoned  claim 
"at  the  date  of  such  location,"  and  that  it 
was  sunk  10  feet  deeper,  if  the  location  was 
based  upon  such  facts.  Therefore  we  are 
satisfied  that  the  declaratory  statement  in- 
troduced in  evidence  by  the  plalntifFs  and 
appellants  was  absolutely  void,  and  gave  the 
plaintiffs  and  appellants  no  right  to  main- 
tain the  suit  in  controversy,  or  have  Judg- 
ment entered  in  their  favor  upon  such  suit. 
Of  course,  in  suits  of  this  character  the 
United  States  is  a  quasi  party,  and  If  the 
court  is  satisfied,  upon  a  trial  of  the  case, 
that  neither  plaintiff  nor  defendant  Is  en- 
titled to  a  patent  of  the  ground  In  contro- 
versy, it  mast  so  find  and  decide.  Jackson 
V.  Roby,  109  U.  S.  440,  3  Sup.  Ct.  301,  27  L. 
EA.  090.  It  therefore  becomes  necessary  to 
investigate  the  validity  of  respondent's  al- 
leged title.  As  was  stated  before,  respondent 
claims  under  a  location  made  on  the  1st  day 
of  January,  1891.  This  location,  having  been 
made  prior  to  the  Code  of  1805,  must  be 
tested  by  the  law  in  force  at  the  time  It  was 
made<  We  have  no  doubt  that  it  was  prima 
facie  a  valid  location  under  the  laws  of  Mon- 
tana and  the  United  States  existing  at  the 
time  It  was  made.  Respondent  claims  tbat 
there  was  a  mistake  in  the  recorded  certifi- 
cate of  location  as  to  the  direction  of  the 
vein  located  and  of  the  claim,  and  a  discrep- 
ancy between  such  certificate  and  the  stak- 
ing of  the  claim  on  the  ground;  that  while 
in  the  notice  the  claim  was  described  as  run- 
ning easterly  and  westerly,  in  truth  and  in 
fact,  by  the  staking  of  the  claim  on  the 
ground,  it  ran  in  a  northerly  and  southerly 
direction.  Therefore,  for  the  purpose  of  cor- 
recting this  mistake,  an  amended  declara- 
tory statement  was  recorded  In  1899.  This 
amended  statement  recites  fully  the  facts  in 
rogard  to  the  making  of  the  original  location, 
and  states  that  it  was  "for  the  purpose  of 
inore  fully  and  perfectly  describing  the  said 
-.'laim,  and  with  no  intention  or  design  to 
waive  any  rights  accrued  or  accruing  under 
and  by  virtue  of  the  said  notice  of  location 
80  filed  as  aforesaid."  It  is  therefore  not  a 
new  location  or  a  relocation,  but  simply  an 
amendment  of  the  declaratory  statement  of 
the  old  location,  made  solely  for  the  pur- 
pose of  correcting  a  mistake  therein  in  the 
description  of  the  claim  as  to  its  staking. 


The  Legislature  in  1901  (La-ws  1901,  p.  56) 
enacted  a  law  allowing  the  filing  of  an  ad- 
ditional or  amendatory  declaratory  statement 
in  cases  where  tie  original  was  defective  or 
erroneous.  Section  2  of  tliis  act  provides  as 
follows:  "Any  amended  or  additional  de- 
claratory statement  which  may  have  hereto- 
fore been  filed  by  a  locator,  or  bis  successors 
or  assigns,  shall  have  the  same  force  and 
effect  and  be  subject  to  the  same  terms  and 
conditions  as  though  the  same  had  been  filed 
under  the  provisions  of  section  1  of  this  act" 
In  our  opinion,  under  this  law,  the  original 
location  and  the  amended  declaratory  state- 
ment, construed  together,  constituted  a  valid 
location  of  the  W.  W.  Dixon  in  a  northerly 
and  southerly  direction,  and  that  the  respond- 
ent, us  against  plaintiffs  and  the  United 
States,  was  entitled  to  a  patent  for  the  W.  W. 
Dixon,  upon  making  the  proper  proof  before 
the  court  and  land  office.  Respondent  did 
not  change  the  location  on  the  ground  by  the 
amended  declaratory  statement,  but  simply 
conformed  the  description  as  stated  in  the 
original  declaratory  statement,  as  recorded, 
with  the  actual  staking  on  the  ground  as 
made  at  the  time  the  original  location  was 
made.  Respondent  had  a  perfect  right  to 
do  this,  and,  inasmuch  as  plaintiffs'  location 
has  been  held  to  be  absolutely  void,  they 
were  not  interested  in  any  of  the  ground  in 
controversy,  and  therefore  have  no  right  to 
object  to  the  action  of  respondent  in  that 
regard. 

Appellants  also  contend  that  respondent 
has  not  placed  upon  said  lode  claim,  so  sought 
to  be  patented,  $500  work  or  improvements. 
This  was  a  matter  which  could  not  be  In 
controversy  in  the  trial  of  a  suit  of  this  char- 
acter. The  court  has  nothing  to  do  with  the 
question  as  to  whether  the  work  was  done 
or  not.  It  is  a  question  exclusively  for  the 
land  otRce,  and  the  respondent  might  have, 
if  be  had  not  already  done  so,  completed 
such  work  and  improvements  at  any  time  be- 
fore actually  making  his  final  entry  in  the 
land  office. 

Appellants  further  allege  that  the  W.  W. 
Dixon  lode  was  forfeited  because  of  the  fail- 
ure of  respondent  to  do  the  necessary  annual 
work  upon  the  claim  for  the  years  1897  and 
1898.  The  purpose  of  annual  representation 
is  to  enable  the  locator  to  hold  his  claim 
as  against  all  persons.  It  is  not  required 
for  any  purpose  which  affects  the  general 
government.  2  Llnd.  on  Mines  (2d  Ed.)  f 
024,  and  cases.  The  government  cannot  for- 
feit the  claim  if  the  annual  representation 
has  not  been  placed  upon  it.  In  order  to 
make  the  want  of  annual  representation  ef- 
fective, the  ground  must  be  entered  and  lo- 
cated by  another  person.  We  have  seen  that 
the  pretended  entry  and  location  by  the  ap- 
pellants was  absolutely  void  and  of  no  ef- 
fect, and  therefore  they  cannot  raise  the 
question  as  to  the  sufficiency  of  representa- 
tion work.  Besides,  the  proof  in  the  record 
discloses  that  representation  work  was  done 
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for  both  these  years  on  claims  which  are  a 
part  of  a  group  of  contiguous  claims  owned 
by  the  respondent,  of  which  the  W.  W.  Dixon 
was  one,  and  that  the  work  done  upon  the 
other  claims  "liad  a  tendency  to  develop  the 
W.  W.  Dixon  claim." 

Counsel  for  respondent  raised  and  argued 
the  proposition  that  the  plaintiffs'  location 
was  void  because  of  its  great  excess,  being 
806  feet  wide  at  one  end  and  over  1,800  feet 
in  length,  one  side  line  being  l,858i/io  feet 
long,  and  the  other  1,951  Vio  feet  long  (as 
disclosed  by  the  complaint  on  file  in  the  ac- 
tion). The  point  is  a  very  important  one, 
and  its  consideration  is  not  necessary  to  a 
decision  of  the  case.  Inasmuch  as  appellants' 
location  is  void  for  other  reasons. 

We  are  therefore  of  the  opinion  that  the 
Judgment  of  the  court  below  was  correct, 
and  should  be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 


(»  Mont  490) 

STATE  V.  MJEiLDE. 

(Supreme  Court  of  Mcutana.     Feb.  1,  1904.) 

INDICTMENT  —  DUPLICITY  —  MODE  OF  RAISING 
QUESTION— LARCENY— PROPERTY  OF  DIFFER- 
ENT OWNERS— SINGLE  ACT  OF  TAKING. 

1.  Pen.  Code,  §  1922,  provides  that  the  de- 
fendant may  demur  to  an  information  when  it 
appears  upon  the  face  thereof,  among  other 
things,  that  the  court  has  no  jurisdiction  of  the 
offense  charged  therein,  or  that  more  than  one 
offense  is  charged.  Section  1930  provides  that. 
when  the  objections  mentioned  in  section  1922 
appear  on  the  face  of  the  information,  they  can 
only  be  taken  advantage  of  by  demurrer,  except 
that  the  objection  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  information  may 
be  taken  under  a  plea  of  not  guilty  or  in  arrest 
of  judgment.  Section  2200  provides  that  a  mo- 
tion in  arrest  of  judgment  may  be  founded  on 
any  of  the  defects  mentioned  in  section  1922, 
unless  the  objection  has  been  waived  by  a 
failure  to  demur.  Held,  that  an  objection  to  an 
information  for  grand  larceny  that  it  joins  sev- 
eral distinct  offenses,  each  of  which  alone  would 
constitute  t>etit  larceny,  was  addressed  to  the 
jurisdiction  of  the  court,  rather  than  to  the 
form  of  the  information,  and  therefore  might 
be  raised  by  an  objection  to  the  introduction  of 
any  evidence  and  a  motion  to  compel  an  elec- 
tion. 

2.  Pen.  Code.  §  880  et  seq.,  provides  that 
every  person  who,  with  intent  to  deprive  or  de- 
fraud the  true  owner  of  his  property,  or  to 
appropriate  the  same  to  the  use  of  the  taker, 
etc.,  takes  property  from  another's  possession, 
<»-,  having  it  in  his  possession,  appropriates  it 
to  his  own  use,  etc.,  is  guilty  of  larceny;  and 
that  when  the  property  exceeds  $50  in  value  the 
offense  is  grand  larceny  and  otherwise  petit 
larceny.  Three  persons  placed  at  the  same  time 
individual  sums,  less  than  $50,  on  the  table  of 
un  iigent,  who  by  one  act  collecteil  them,  placed 
them  in  his  pocket,  and  afterwards  appropriated 
them  to  his  own  use.  Held  to  constitute  a  single 
offense  of  erand  larceny,  so  that  an  information 
charging  uiat  he,  as  the  agent  of  such  three' 
Iiersons,  had  money  in  his  possession  in  the 
aggregate  of  the  sums  belonging  to  each,  the 
spefific  ownership  being  alleged,  and  appropri- 
ntcd  it  to  his  owu  use,  was  not  bad  fOr  duplicity. 


Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Sweet  Grass  (3ounty;  Frank  Hen- 
ry, Judge. 

B.  M.  MJelde  was  Informed  against  for 
grand  larceny,  and  from  a  directed  verdict 
of  acquittal  the  state  appeals.    Reversed. 

Jas.  Donovan,  Atty.  Gen.,  for  the  State. 
Sydney  Fox,  for  respondent. 

POORMAN,  C.  This  Is  an  appeal  by  the 
state  from  an  order  directing  the  Jury  to  find 
for  the  defendant.  The  defendant  was  In- 
formed against  and  tried  for  grand  larceny. 
"The  Information  charges  the  offense  as  fol- 
lows: "That  at  the  county  of  Sweet  Grass,  in 
the  state  of  Montana,  on  or  about  the  18th 
day  of  February,  A.  D.  1903,  and  before  the 
filing  of  this  information,  the  said  B.  M. 
MJelde  was  the  agent  of  Glaus  Mydland, 
Sy  vert  Mydland,  and  Lars  Grosfield,  and  then 
and  there  had  in  his  possession,  custody,  and 
control,  as  such  agent  of  the  said  Glaus  Myd- 
land, Syvert  Mydland,  and  Lars  Grosfield, 
money  to  a  large  amount,  to  wit,  to  the 
amount  of  one  hundred  and  two  dollars,  and 
of  the  value  of  one  hundred  and  two  dollars, 
a  more  particular  description  thereof  being  to 
informant  unknown,  forty  dollars  of  the 
above-described  money  being  the  property  of 
and  belonging  to  said  Olaus  Mydland,  and 
forty  dollars  of  the  above-described  money 
being  the  property*  of  and  belonging  to  said 
Syvert  Mydland,  and  twenty-two  dollars  of 
the  above-described  money  being  the  proper- 
ty and  belonging  to  Lars  Grosfield,  the  aggre- 
gate of  said  sums  of  money,  to  wit,  the  said 
amount  of  one  hundred  and  two  dollars,  be- 
ing then  and  there  received  by  the  said  de- 
fendant, B.  M.  MJelde,  as  such  agent  afore- 
said, at  one  and  the  same  time,  from '  the 
said  Glaus  Mydland,  Syvert  Mydland,  and 
Lars  Grosfield,  and  then  and  there  he,  the 
said  B.  M.  MJelde,  as  such  agent  aforesaid, 
did  ■willfully,  unlawfully,  and  feloniously  ap- 
propriate to  bis  own  use  and  steal  said  money 
to  the  amount  of  one  hundred  and  two  dol- 
lars, with  the  intent  then  and  there  to  deprive 
and  defraud,"  etc.  At  the  trial  the  defendant 
objected  to  the  introduction  of  any  evidence, 
"for  the  reason  that  said  information  states 
three  separate  and  distinct  offenses."  The 
court  overruled  this  objection  at  the  time, 
reserving  final  ruling  thereon  until  the  con- 
clusion of  the  state's  case.  The  defendant 
then  moved  the  court  to  compel  the  state  to 
elect  which  one  of  the  three  distinct  offenses 
stated  in  the  information  it  would  proceed 
upon.   This  motion  was  also  overruled. 

The  evidence  introduced  by  the  state  was 
to  the  effect  that  Glaus  Mydland,  Syvert 
Mydland,  and  Lars  Grosfield  went  into  the 
office  of  the  defendant,  and. each  paid  to  him 
the  separate  sum  of  money  named  la  the  in- 
formation, which  was  to  be  sent  by  the  de- 
fendant to  the  land  office  as  filing  fees  on 
three  distinct  pieces  of  land;  that  such  pay- 
ment was  made  by  all  of  the  said  parties 
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placing  their  money  on  tbe  table  In  the  office 
of  defendant  at  tbe  same  time,  and  that 
when  tbe  whole  sum  was  laid  on  the  table 
tbe  defendant  took  tbe  same  at  one  time, 
"put  a  string  on  it,  and  put  it  in  a  pap»*," 
and  "put  it  in  his  pocket";  that  defendant 
did  not  remit  the  same,  but  appropriated  It  to 
his  own  use.  It  was  shown  that  no  one  of 
the  parties  who  made  the  payment-  had  any 
interest  whatsoever  either  in  tbe  money  paid 
by  either  of  tbe  other  parties  or  in  tbe  land 
for  which  the  money  was  paid.  At  the  close 
of  tbe  state's  evidence  tbe  court  directed  a 
verdict  for  the  defendant,  and  the  Jury  there- 
upon returned  a  verdict  of  not  guilty. 

No  appearance  is  made  in  this  court  by  or 
on  belialf  of  the  respondent  The  state  in- 
sists that  defendant  was  properly  charged 
with  grand  larceny;  that  objections  for  du- 
plicity, where  the  same  appear  on  tbe  face 
of  tbe  Information,  must  be  raised  by  demur- 
rer; and  that,  if  the  information  does  not  al- 
lege facts  sufficient  to  constitute  grand  lar- 
ceny, the  district  court  had  no  Jurisdiction, 
and  should  have  dismissed  the  case  without 
trial.  Sections  1922,  1930,  and  2200  of  the 
Penal  Code,  State  v.  Maboney,  24  Mont.  281, 
61  Pac.  647,  and  State  v.  Lee  (Or.)  56  Pac. 
415,  are  cited  by  the  state  as  supporting  tbe 
contention  that  a  demurrer  should  have  been 
filed.  Tbe  objection  made,  however.  Is  ad- 
dressed to  the  jurisdiction  of  tbe  court,  rath- 
er than  to  tbe  form  of  tbe  information,  and 
tbe  law  cited  does  not  apply.  Tbe  objection 
made  is  sufficient  to  raise  tbe  question  as  to 
whether  tbe  offense  of  grand  larceny  is  stated 
in  tbe  information.  Section  880  et  seq.  of  tbe 
Penal  Code  contains  tbe  definition  of  larceny, 
which  is,  in  substance,  that  every  person 
who,  with  the  intent  to  deprive  or  defraud 
tbe  true  owner  of  his  property,  or  of  the  use 
and  benefit  thereof,  or  to  appropriate  tbe 
same  to  tbe  use  of  tbe  taker,  or  of  any  other 
person,  takes  property  from  the  possession 
of  another,  or,  having  in  bis  possession  prop- 
erty of  another,  appropriates  tbe  same  to  bis 
own  use,  or  that  of  any  other  person  other 
than  tbe  one  entitled  to  It,  is  guilty  of  lar- 
ceny. When  ttie  property  taken  is  of  a  value 
exceeding  $50,  or  when  It  Is  taken  from  the 
person  of  another,  it  is  termed  grand  lar- 
ceny; otherwise  petit  larceny.  Under  this 
section  what  at  common  law  constituted  the 
offenses  of  larceny  and  embezzlement  are 
merged  in  the  one  offense  of  larceny,  and 
thereby  the  distinction  formerly  recognized 
between  cases  where  tbe  taking  was  unlaw- 
ful and  those  where  the  possession  bad  been 
lawfully  obtained  is  abolished.  Property 
must  have  an  owner  before  it  Is  tbe  subject 
of  larceny,  but  this  statute  does  not  define  tbe 
character  of  that  ownership— whether  it  Is 
general  or  special,  joint  or  sevieral,  absolute 
or  qualified,  arises  from  title  or  from  posses- 
sion. The  particular  ownership  of  the  prop- 
erty stolen  does  not  fall  within  tbe  definition, 
nnd  is  not  of  tbe  essence  of  tbe  crime.  Nei- 
ther the  legal  nor  moral  quality  of  the  act  Is 


affected  by  the  fact  that  the  property  stolen. 
Instead  of  being  owned  by  one,  or  by  two  or 
more  jointly,  is  the  several  property  of  dif- 
ferent owners.  The  g^t  of  the  offense  is 
tbe  felonious  taking  or  appropriation.  The 
grade  of  the  offense  is  determined  by  the 
value  of  the  property  taken.  The  time  and 
place  of  tbe  taking  and  the  ownership  of  tbe 
thing  taken  must  be  alleged  in  the  informa- 
tion, not  to  give  character  to  the  act  of  tak- 
ing or  appropriation,  but  merely  by  way  of 
description.  The  fraud  Is  against  the  owner; 
but  the  crime,  of  which  tbe  fraud  is  one  in- 
gredient, is  against  the  state,  and  not  against 
the  owner,  owners,  or  ownership.  The  prose- 
cution is  conducted  in  the  name  and  by  the 
authority  of  the  state.  Tbe  owner  of  the 
property  stolen  Is  not  a  party  thereto. 

The  great  weight  of  authority  sustains  tlie 
principle  that,  where  several  articles  of  prop- 
erty belonging  either  to  one  or  several  owners 
are  taken  at  the  same  time  and  place,  the 
act  is  a  single  transaction,  and  constitntes 
but  one  larceny.  Although  tbe  information 
may  charge  tbe  taking  of  a  particular  article 
or  all  the  articles  stolen,  a  trial  for  stealing 
a  part  is  a  bar  to  any  subsequent  action  for 
tbe  stealing  of  the  remainder.  This  very 
question  was  once  presented  to  this  court 
in  State  v.  English,  14  Mont  399,  86  Pac. 
816,  but  was  not  directly  decided.  The. de- 
fendant In  that  case  was  convicted  of  steal- 
ing a  cow  belonging  to  Lars  Waldeland. 
Prior  to  tliat  time  he  liad  been  arrested  and 
tried  for  stealing  a  steer  belonging  to  Charles 
Carthrae.  Tbe  facts  appeared  to  l>e  that  de- 
fendant and  one  other  first  cut  out  the  steer 
from  Carthrae's  herd,  drove  it  some  distance, 
and  left  it  and  in  alx>ut  half  an  hour  after- 
ward they  went  to  the  herd  of  Waldeland, 
about  half  a  mile  distant,  and  took  the  cow. 
The  court  held  that  the  taking  of  these  two 
animals  was  at  different  times  and  places, 
under  different  circumstances,  and  from  dif- 
ferent owners,  and  that  under  the  circum- 
stances each  was  In  itself  an  absolute,  com- 
plete, and  independent  offense.  In  Holies 
V.  United  States,  3  McArthur,  370,  36  Am. 
Rep.  106,  the  court,  in  discussing  this  very 
principle,  quotes  with  approval  2  Rubs,  on 
Cr.  177:  "But  It  seems  that  if  tbe  property 
of  several  persons,  lying  together  In  one 
bundle,  or  chest  upon  tbe  same  table,  or  even 
in  the  same  house,  be  stolen  together  at 
one  time,  the  value  of  the  whole  may  be  put 
together,  for  such  stealing  is  one  entire  fel- 
ony." The  court  also  quotes  1  Hale's  P.  C. 
531:  "But  It  seems  to  me  that  If,  at  the 
same  time,  be  steal  goods  of  D.  to  the  value 
of  sixpence,  goods  of  B.  to  the  value  of 
sixpence,  and  goods  of  C.  to  the  value  of 
sixpence,  being  perchance  in  one  bundle,  or 
upon  a  table,  or  in  one  shop,  this  Is  grand 
larceny,  because  It  Is  one  entire  felony,  done 
at  the  same  time,  though  the  persons  had 
several  properties;  and  therefore  in  one  In- 
dictment they  make  grand  larceny."  In  Lor- 
ton  T.  State,  7  Mo.  55,  37  Am.  Dec.  178,  tbe 
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court  says:  "The  stealing  of  several  articles 
of  property  at  the  same  time  and  place  con- 
stitutes but  one  offense,  and  the  circumstance 
of  several  ownerships  of  the  property  can- 
not increase  or  mitigate  the  nature  of  this 
offeose."  This  decision  is  approved  in  State 
V.  Morphin,  37  Mo.  373.  See,  also,  State  v. 
Wagner,  118  Mo.  626.  24  S.  W.  219.  In 
State  V.  Larson,  85  Iowa,  659,  52  N.  W.  539, 
it  is  said  that  "an  indictment  charging  tlie 
larceny  on  a  certain  day  of  32  bushels  of 
flaxseed  in  sacks,  the  property  of  one  L., 
and  48  bushels  of  flaxseed,  the  property  of 
one  P.,"  is  not  objectionable  upon  the  ground 
of  dupUcity.  In  State  t.  Mickel  et  al.  (Utah) 
65  Pac.  ^8i,  the  defendant  was  indicted  in 
one  count  for  stealing  20  mares  and  3  horses, 
the  proi»erty  of  several  owners,  stating  the 
names  of  the  several  owners,  and  specifying 
the  number  of  animals  belonging  to  each. 
The  court  held  that  the  indictment  was  not 
bad  for  duplicity.  To  the  same  effect  are 
the  following:  United  States  v.  Scott  (G.  0.) 
74  Fed.  213;  State  v.  Douglas  (Nev.)  65  Pac. 
802;  State  v.  Colgate  (Kan.)  3  Pac.  346.  47 
Am.  Bep.  507;  Furnace  v.  State  (Ind.  Sup.) 
54  N.  E.  441;  People  T.  Johnson,  81  Mich. 
573,  45  N.  W.  1119;  Haywood  v.  Territory 
(Wash.)  2  Pac.  189;  State  t.  Hennessey,  23 
Ohio  St.  339,  13  Am.  Rep.  253;  State  ▼. 
Nelson,  29  Me.  329;  Fnlmer  ▼.  Common- 
wealth, 97  Pa.  503;  State  v.  Newton,  42  Vt 
537;  Alexander  v.  Commonwealth,  90  Ya. 
809,  20  S.  E.  782;  State  v.  Merrill.  44  N.  H. 
«24;  State  v.  Cooper  (N.  J.)  25  Am.  Dec. 
490;  Roberts  v.  State  (Oa.)  58  Am.  Dec.  528; 
Xlcols  V.  Commonwealth,  78  Ky.  180;  Bush- 
man T.  Commonwealth,  138  Mass.  507;  Gra- 
vatt  V.  State,  25  Ohio  St.  162;  Lowe  v.  State, 
57  Ga.  171;  State  v.  Warren.  77  Md.  121.  26 
AO.  500.  39  Am.  St.  Rep.  401;  Waters  v. 
People.  104  111.  544;  Kelly  v.  State,  7  Baxt. 
323;  Wilson  v.  State  (Tex.)  23  Am.  Rep. 
602;  Rapalje  on  Larceny,  par.  117.  In  State 
V.  Reinbart  (Or.)  38  Pac.  822,  It  is  said  that, 
where  confidential  relations  exist,  the  ag- 
gregate amount  taken  by  the  defendant, 
though  at  different  times  and  in  different 
amounts,  may  be  considered  as  one  act.  and 
as  constituting  one  offense.  Whether,  un- 
der the  provisions  of  the  Penal  Code,  the  ac- 
quittal of  the  defendant  on  the  former  trial 
is  a  bar  to  a  second  trial,  is  a  question  not 
now  before  the  court;  but  the  procedure 
lieretofore  observed  by  this  court  where  the 
contentions  of  the  state  on  appeal  from  a 
aimilar  order  were  sustained  has  been  to  re- 
mand the  case  for  a  new  trial.  State  v.  Her- 
ron.  12  Mont  230.  29  Pac.  819.  33  Am.  St 
Rep.  576,  opinion  on  rehearing  page  300,  12 
Mont,  30  Pac.  140.  See,  also,  section  2324. 
Pen.  Code. 

We  recommend  that  the  order  appealed 
from  be  reversed,  and  the  case  remanded  for 
a  new  trial. 

CLATBERG,  C.  C,  and  CALLAWAY,  C. 
concur. 


PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  order  is  reversed, 
and  the  case  remanded  for  a  new  trial. 


(29  Mont.  428) 

MacGINNISS   v.   BOSTON   &   M.   CONSOL. 
COPPER  &  SILVER  MIN.  CO.  et  41. 

(Supreme  Court  of  Montana.  -Feb.  1,  1904.) 

CORPORATIONS— ULTRA  VIRES  ACTS— RIGHTS 
OF  MINORITY  STOCKHOLDERS— INJUNCTION 
SUITS  —  CHARTER  VIOLATIONS  —  CONSOLIDA- 
TION OF  CORPORATIONS— TRUSTS— CONSTITU- 
TIONAL AND  STATUTORY  PROHIBITION  — 
HOLDING  CORPORATIONS— RIGHT  TO  VOTH 
STOCK-CORPORATE  VIOLATION  OP  LAW— AC- 
TIONS BY  PRIVATE  CITIZENS— APPEAL— SUF- 
FICIENCY OF  NOTICB— PERSONS  AGGRIEVED. 

1.  An  order  entered  on  the  minutes,  granting 
an  injunction,  is  an  appealable  order. 

2.  A  notice  of  appeal  from  two  orders,  coach- 
ed in  separate  paragraphs,  by  which,  reading 
the  first  in  connection  with  each  of  the  others, 
a  separate  and  distinct  notice  of  eadi  appeal  is 
given,  was  sufiicient,  as  respondents  understood 
therefrom  that  appellants  intended  to  prosecute 
two  appeala 

3.  The  fact  that  two  separate  notices  of  ap- 
peal from  different  orders  were  included  in  one 
paper,  though  an  appeal  does  not  lie  from'  one 
of  the  orders,  does  not  affect  appellants'  right 
to  prosecute  the  appeal  from  the  other  appeal- 
able one. 

4.  No  appeal  lies  from  an  order  signed  b^  a 
judge,  but  intended  as  process  to  cany  into 
effect  an  order  granting  an  injunction. 

5.  A  defendant,  over  whom  the  district  court 
acquired  so  jurisdiction  by  service  of  process, 
is  not  aggrieved  by  an  order  of  such  court  grant- 
ing an  injunction  against  him. 

6.  A  party  who  takes  no  appeal  can  obtain 
no  relief  in  the  Supreme  Court  on  the  appeal 
of  other  parties,  except  so  far  as  the  relief 
granted  appellants  may  incidentally  affect  his 
rights. 

7.  A  private  citizen  cannot  as  such,  and 
through  the  medium  of  a  civil  action,  tr^  the 
issue  as  to  vrhether  a  foreign  corporation  is  do- 
ing business  within  the  state  in  violation  of  law, 
or  whether  a  combination  formed  by  such  cor- 
poration, through  its  olficers,  and  the  stockhold- 
ers of  domestic  corporations,  is  a  monopoly  in 
violation  of  the  Penal  Code,  rendering  such  do- 
mcHtic  corporations  liable  to  punishment  and 
forfeiture  of  their  franchises  and  property,  but 
such  questions,  as  independent  grounds  of  re- 
lief, must  tie  determined  by  and  on  behalf  of 
the  state!  through  the  Attorney  General. 

8.  A  court  of  equity  cannot,  at  the  Instance 
of  a  minority  stockholder,  decree  a  forfeiture 
of  the  stock  of  any  other  stockholder  iu  the 
same  corporation  to  the  corporation,  on  the 
ground  that  the  title  of  such  stockholder  has 
been  acquired  and  Is  held  In  violation  of  the 
corporation's  charter. 

9.  So  far  as  the  participation  of  a  corporation 
and  its  o&lcers  in  an  unlawful  combination  to 
create  a  monopoly  subjects  its  property  and 
franchises  to  forfeiture,  and  thus  imperils  the 
property  rights  of  a  minority  stockholder,  he 
may,  through  the  medium  of  equity,  compel  It 
and  them  to  abandon  such  unlawful  connec- 
tion, and  return  to  a  performance  of  their  char- 
ter obligations,  to  wit,  the  accomplishment  by 
lawful  means  of  the  purposes  for  which  the  cor- 
poration was  formed. 

10.  Const,  art.  15,  treats  restrictively  of  the 
rights  and  powers  of  corporations  in  general, 
absolutely  prohibiting  the  combination  and  con- 
solidation of  certain  ones,  such  ag  competing 
railroads  (section  6)  or  telegraph  and  tele- 
phone companies  (section  14),  and  in  reference 
to  other  combinations  provides,  in  section  20, 
that  no  corporation  shall  combine  or  form  a 
trust,  or  make  a  contract  with  any  person,  cor- 
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poration,  etc.,  "for  the  purpose  of  fixing  the 
price,  or  regulating  the  production  of  any  arti- 
cle of  commerce,  or  of  the  product  of  the  soil, 
for  consumption  by  the  people."  Pen.  Code,  § 
321,  follows  literally  the  language  quoted,  mak- 
ing some  additions  of  the  same  general  nature, 
and  presci-ibes  a  penalty  for  its  violation.  Held 
that,  to  bring  a  combination  within  the  provi- 
sious  of  Const,  art.  15,  §  20,  and  to  subject  it 
and  its  promoters  to  the  penalty  provided  by 
Pen.  Code,  S  3S1,  there  must  be  shown  a  spe- 
cilic  intent,  or  necessary  tendency,  to  accom- 
plish the  prohibited  result  of  regulation  of  price 
or  production. 

11.  In  cases  involving  the  above  provisions,  the 
nature  of  the  arrangement  or  combination  is  a 
question  of  fact,  to  be  determined  by  the  court 
from  the  evidence  before  it,  or  from  the  vice 
inherent  in  the  contract  of  combination  itself. 

12.  Evidence  held  not  to  show  an  intent  or 
necessary  tendency  of  combining  corporations  to 
fix  the  price  or  regulate  the  production  of  cop- 
per, such  as  is  prohibited  by  Const,  art.  15,  { 
20,  and  Pen.  Code,  §  321. 

13.  It  is  not  every  unlawful  act  of  a  corpo- 
ration that  may  be  questioned  by  a  minority 
stockholder  in  an  action  against  it,  but  to  en- 
able him  to  complain  be  must  be  injuriously 
affected,  either  directly  or  indirectly. 

14.  One  corporation  cannot  hold  or  vote  stock 
in  another  uuless  expressly  authorized  so  to  do 
by  the  terms- of  its  charter  or  by  statute. 

15.  Since  the  Constitution  (article  15)  does  not 
prohibit  the  consolidation  of  corporations,  ex- 
cept of  certain  kinds  and  for  certain  purposes, 
and  Civ.  Code,  i  527,  expressly  authorizes  the 
consolidation  of  domestic  mining  corporations, 
and  Sesa.  Laws  18U9,  p.  113,  authorizes  such 
corporations  to  sell  or  exchange  their  property 
and  assets  to  other  corporations,  domestic  or 
foreign,  for  the  whole  or  any  part  of  their  stock, 
whetlier  mining  corporations  or  not,  it  is  not 
against  the  public  policy  of  this  state  to  permit, 
and  miuiug  corporations  are  permitted,  to  hold 
and  vote  stock  in  other  corporations  of  like 
character. 

16.  The  holding  of  stock  in  a  corporation  by 
one  person  or  another  does  not  affect  the  rights 
of  any  other  stockliolder  so  long  as  the  pur- 
poses of  the  corporation  are  carried  out  un- 
der its  charter  for  the  benefit  and  profit  of  all 
the  stockholders  alike,  according  to  the  best 
judgment  of  those  who  have  the  active  man- 
agement of  its  business,  and  so  long  as  the 
transaction  by  which  the  stock  was  obtained 
does  not  violate  any  constitutional  or  statutory 
provision. 

17.  Since  Code  Civ.  Proc.  S  570,  provides  that 
actions  shall  be  prosecuted  by  the  reat  party  iu 
interest,  it  is  competent  for  a  corporation,  the 
actions  of  which  are  questioned  by  a  minority 
stockholder,  to  show  that  he  is  not  in  fact  the 
real  owner  of  the  stock  standing  in  hia  name. 

18.  One  possessing  a  right  may  enforce  it  ir- 
respective of  his  motive  in  so  doing,  and  his 
motive  is  not  a  subject  of  inquiry  except  as 
ground  for  impeachment. 

Appeal  from  District  Court,  Silver  Bow 
County;   Wm.  Clancy,  Judge. 

Action  by  John  MacGlnniss  against  the 
Boston  &  Montana  Consolidated  Copper  & 
Silver  Mining  Company  and  another,  Im- 
pleaded with  A.  S.  Blgelow  and  others.  From 
orders  granting  temporary  Injunctions,  de- 
fendants separately  appeal.    Reversed. 

This  action  was  brought  by  the  plaintiff, 
as  a  minority  stockholder  in  the  Boston  & 
Montana  Consolidated  Copper  &  Sliver  Min- 
ing Company — hereinafter  referred  to  as  the 

**  14.  See  Corporations,  vol.  12,  Cent.  Dig.   Si  760, 

1532. 


Montana  Company— on  behalf  of  himself  and 
all  other  minority  stockholders  occupying  the 
same  position  as  himself.  He  alleges  that 
be  Is  the  owner  and  holder  of  100  of  the 
150,000  shares  of  the  capital  stock  of  the 
company,  which  was  organized  under  the 
laws  of  Montana  prior  to  the  year  1898.  N» 
other  stockholder  has  Joined  with  him  In  the 
action.  The  complaint  Is  very  long,  contain- 
ing some  repetitions  and  a  large  amount  of 
immaterial  matter.  It  charges.  In  substance: 
That  the  defendant  Amalgamated  Copper 
Company  —  hereinafter  referred  to  as  the 
Amalgamated  Company— is  a  corporation  or- 
ganized under  the  laws  of  New  Jersey,  and 
having  its  principal  place  of  business  in  that 
state;  that  the  purpose  of  its  organization 
was  to  secure  a  monopoly  of  the  production 
and  sale  of  copper;  that  It  has  become  the 
owner  of  a  majority  of  the  shares  of  the  Mon- 
tana Company  and  other  corporations  In  Mon- 
tana and  elsewhere,  some  of  which  are  min- 
ing corporations  owning  properties  in  the 
city  of  Butte,  adjacent  to  the  properties  of 
the  Montana  Company;  that  the  stock  in  all 
of  these  Montana  corporations  was  acquired 
by  the  Amalgamated  Company  under  an 
agreement  with  the  officers  and  a  majority  of 
the  stockholders  of  the  Montana  Company 
and  the  other  corporations,  with  the  purpose, 
entertained  by  the  Amalgamated  Company, 
of  controlling  all  of  the  affairs  and  conduct- 
ing all  of  the  business  of  said  corporations, 
throngb  its  officers  and  agents  or  boards  of 
directors  elected  by  It;  that,  as  a  part  of  the 
agreement  aforesaid,  the  officers  and  direct- 
ors of  the  Montana  Company  stipulated  to 
turn  over  the  control  and  management  of  the 
business  and  property  of  the  Montana  Com- 
pany to  the  Amalgamated  Company,  and  to 
obey  In  all  things,  and  submit  to,  the  direc- 
tion of  the  officers  of  the  Amalgamated  Com- 
pany; that  the  officers  and  directors  of  the 
other  corporations  having  adjacent  properties 
In  Butte  were  parties  to  this  agreement  also; 
that,  In  pursuance  of  the  same,  the  officers  of 
the  Amalgamated  Company  have  assumed 
the  possession  of  the  properties  of  said  com- 
panies, and  the  control  and  direction  of  their 
officers  and  business  affairs;  that,  If  this 
condition  of  affairs  is  permitted  to  continue, 
the  Montana  Company  will  suffer  loss  In  this: 
that,  the  mining  properties  of  the  various 
companies  being  adjacent  to  each  other,  con- 
troversies will  arise  among  them  over  their 
respective  rights  beneath  the  surface,  and 
that,  by  reason  of  the  controlling  position  of 
the  Amalgamated  Company,  these  controver- 
sies will  be  settled  by  It  to  the  detriment 
of  the  Montana  Company,  and  thus  of  the 
rights  of  the  plaintiff;  that  the  Amalgamated 
Company,  though  engaged  in  conducting  the 
business  of  mining  and  smelting  copper 
through  these  companies  as  aforesaid  in  the 
state  of  Montana,  has  not  compiled  with  the 
laws  of  the  state  permitting  foreign  corpora- 
tions to  do  business  therein,  and  is  thus  en- 
gaged in  conducting  a  business  In  Montana 
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In  violation  of  tbe  law;  that  the  plaintiff  and 
the  other  minority  atoclcholderg  did  not  and 
bare  not  assented  to  tbe  arrangement  by 
which  the  Amalgamated  (Company  acquired 
its  control  of  the  Montana  Company  and  its 
properties;  that  the  Amalgamated  Company 
has  no  right  to  own  or  control  any  property 
io  Montana;  that  its  action  In  the  premises 
Is  In  violation  of  section  20  of  article  15  of 
the  state  Constitution,  and  section  321  of  the 
Penal  Code;  that  tbe  other  defendants,  ex- 
cept Scallon,  are  the  directors  and  officers 
of  the  Montana  Company,  and  because  of 
their  participation  in  and  furtherance  of  the 
purposes  of  the  Amalgamated  Company,  aid- 
ed by  said  Scallon  and  other  agents  of  that 
company  in  Montana,  are, not  fit  and  proper 
persons  to  have  charge  and  control  of  tbe 
property  of  the  Montana  Company,  acting, 
as  they  do  and  will,  at  the  direction  of  the 
Amalgamated  Company;  that  the  purpose  of 
tbe  organization  of  that  company  was  also 
to  evade  tbe  laws  of  Montana,  and  to  over- 
ride and  disregard  the  rights  of  the  minority 
stockholders;  and  that  because  of  the  par- 
ticipation by  tbe  officers  and  a  majority  of 
the  stockholders  of  the  Montana  Company  in 
the  combination  aforesaid,  and  in  the  viola- 
tion of  tbe  law  in  pursuance  thereof,  the 
property  and  franchises  of  said  company  are 
subject  to  forfeiture  to  tbe  state  of  Montana, 
and  thereby  tbe  minority  stockholders  will 
be  deprived  of  tbe  value  of  their  stock. 

Tbe  relief  demanded  is:  That  the  Amalga- 
mated Company  be  decreed  to  have  no  right 
to  tbe  stock  held  by  It;  that  said  stock  be 
adjudged  to  belong  to  tbe  Montana  Company; 
that  the  Amalgamated  Company  and  its 
agents  be  enjoined  from  voting  the  stock  or 
taking  any  part  in  the  management  of  tbe 
affairs  of  the  Montana  Company,  or  receiving 
any  money  or  property  or  dividends  from  it; 
tliat  tbe  other  defendants  who  are  acting  for 
tbe  Amalgamated  Company  be  enjoined  from 
so  doing;  that  the  officers  of  the  Montana 
Company  be  enjoined  from  transferring  or 
permitting  the  transfer  of  any  stock  upon  its 
books  now  held  by  the  Amalgamated  Com- 
pany, and  from  allowing  any  such  stock  to 
be  voted  at  any  meeting  of  tbe  company; 
that  tbe  defendant  directors  of  the  Montana 
Company  be  enjoined  from  acting  as  such; 
that  tbe  agreement  by  which  the  Amalga- 
mated Company  obtained  tbe  stock  held  by 
It  be  declared  null  and  void,  and  that  all  the 
defendants  be  required  to  account  for  their 
conduct  with  reference  to  it,  and  to  deliver 
to  the  Montana  Company  all  the  property  and 
money  received  from  it;  that  tbe  Amalga- 
mated Company  be  declared  a  trust  and  mo- 
nopoly, and  be  enjoined  forever  from  doing 
business  in  tbe  state  of  Montana,  either  di- 
rectly or  through  Its  agents  or  any  person 
or  corporation  whatsoever;  that  a  receiver 
be  appointed  to  take  charge  of  tbe  property 
and  business  of  the  Montana  Company  dur- 
ing tbe  pendency  of  the  action;  and  that, 
aotU  final  bearing,  an  Injunction  issue  to  re- 


strain any  wrongful  act  on  the  part  of  tbe  de- 
fendants, and  to  protect  the  rights  of  tbe 
minority  stockholders  In  tbe  meantime. 

The  complaint  was  filed  on  July  23,  1001. 
At  that  time  an  order  was  made  requiring 
tbe  defendants  to  appear  and  show  cause  on 
September  2d,  following,  why  an  Injunction 
pendente  lite  should  not  Issue.  In  tbe  mean- 
time tbe  Montana  Company  and  the  defend- 
ant directors  were  restrained  from  paying 
dividends  to  tbe  Amalgamated  Company,  and 
from  permitting  it  to  interfere  in  tbe  affairs 
of  tbe  Montana  Company  by  voting  its  stock. 
Tbe  order  also  restrained  tbe  directors  from 
transferring  stock  on  the  books  of  the  com- 
pany. For  various  reasons  a  hearing  was  not 
bad  under  the  order  until  September  1,  1903. 
None  of  the  defendants  were  served  with 
process,  except  the  Montana  Company,  0.  S. 
Batterman,  and  William  Scallon.  The  de- 
fendant William  Scallon  Interposed  a  general 
demurrer  to  the  complaint  The  defendants 
Montana  Company  and  C.  S.  Batiterman  inter- 
posed a  motion  to  strike  from  the  complaint 
many  matters  alleged  to  be  immaterial.  Tbe 
cause  is  now  pending  in  tbe  district  court  u^ 
on  the  legal  questions  raised  by  tbe  demun<ir 
and  the  motion  to  strike  out;  one  of  Uie 
rules  of  that  court  disallowing  the  entry  «f 
default  for  want  of  an  answer  until  the  mo- 
tion to  strike  out  has  been  disposed  of.  At 
tbe  close  of  the  bearing  under  tbe  order  to 
show  cause,  and  on  October  22,  1003,  tbA 
court  entered  an  order  in  the  minutes  direct- 
ing an  Injunction  to  issue,  restraining  the  d«- 
fendant  Montana  Company  from  permitting 
tbe  stock  to  be  voted  by  tbe  Amalgamated 
Company,  from  allowing  it  to  be  transferred 
In  the  books  of  the  company,  and  from  pay- 
ing dividends  thereon.  Tbe  other  defendants 
were  also  enjoined  from  acting  as  representa- 
tives of  tbe  Amalgamated  Company.  Tbe 
Judge  also  signed  and  filed  with  the  clerk  a 
written  order  in  tbe  form  of  an  Injimctlon, 
which,  by  Its  own  terms,  became  effective  as 
an  injunction  upon  tbe  filing  by  the  plaintiff 
of  a  bond  or  undertaking  in  th6  sum  of  ^10,- 
000.  Tbe  defendants  Montana  Company  ,and 
William  Scallon  took  separate  appeals  to  this 
court  from  each  of  these  orders. 

A.  J.  Shores,  Forbis  &  Ehrans,  W.  W.  Dix- 
on, C.  F.  Kelley,  and  D.  Gay  Stivers,  for  ap- 
pellants.   Jno.  J.  McHatton,  for  respondent 

BRANTLT,  0.  J.  (after  stating  the  facts). 
At  tbe  bearing  in  this  court  counsel  for  plain- 
tiff Interposed  motions  to  dismiss  both  ap- 
peals on  various  grounds,  among  others,  that 
tbe  order  of  October  23d  is  not  appealable^ 
and  that  the  notice  is  ambiguous  and  uncer- 
tain, in  that  It  does  not  appear  therefrom  to 
which  order  It  refers.  There  is  no  merit  la 
tbe  motion  so  far  as  it  Is  directed  at  the  ap- 
peal from  tbe  order  of  the  court  entered  in 
the  minutes  granting  tbe  Injunction.  Tbe  no- 
tice Is  couched  in  separate  paragraphs.  By 
reading  the  first  paragraph  with  eaci>  «>f  tb* 
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other  two,  there  Is  a  separate  and  distinct  no- 
tice of  each  appeal,  the  notice  being  almost 
In  the  exact  form  of  the  one  considered  in 
In  re  Barlcer's  Estate,  26  Mont.  279,  67  Pac. 
941.  It  is  a  sufficient  notice,  for  it  is  entirely 
clear  that  the  respondent  understood  there- 
from that  the  appellapts  Intended  to  prose- 
cute two  appeals.  The  fact  .that  two  sepa- 
rate notices  were  Included  In  the  same  pa- 
per, though  an  appeal  does  not  lie  from  one 
of  the  orders,  does  not  affect  the  right  of  the 
appellant  to  prosecute  an  appeal  from  the  one 
which  Is  appealable.  As  to  the  appeal  from 
that  order,  the  motion  is  denied.  The  evi- 
dent purpose  of  the  district  Judge  in  signing 
the  order,  and  filing  it  with  the'  record  on 
October  23d,  was  that  this  order  should  be 
the  injunction,  which  In  form  and  substance 
it  is,  except  that  it  is  signed  by  the  district 
Jndge.  It  was  intended  to  perform  the  office 
of  process,  to  carry  into  effect  the  order  of  the 
previous  day.  No  appeal  lies  from  an  in- 
junction, and  the  motion  as  to  this  appeal  is 
sustained. 

Counsel  In  their  briefs  hare  presented  and 
argued  many  questions  which  are  not  perti- 
nent in  any  manner  to  this  Investigation. 
Much  of  the  appellants'  brief  Is  devoted  to 
an  argument  to  show  that  the  district  court 
had  no  Jurisdiction  of  the  Amalgamated  Com- 
pany, because  it  had  never  been  served  with 
process  nor  bad  appeared  in  the  action.  It 
Is  not  necessary  to  consider  the  question 
thus  presented,  because,  if  the  district  court 
had  no  Jurisdiction  of  the  Amalgamated  Com- 
pany by  service  of  process,  that  company  is 
not  aggrieved  by  the  order.  If  it  had  Juris- 
diction, and  the  Amalgamated  Company  is 
aggrieved  by  the  order,  it  took  no  appeal, 
and  can  obtain  no  relief  from  this  court  ex- 
cept 80  far  as  the  relief  granted  to  the  ap- 
pealing defendants  may  incidentally  affect 
its  rights. 

Much  argument  in  the  appellants'  brief  is 
also  devoted  to  the  questions  whether  or  not 
the  Amalgamated  Company  is  engaged  in  do- 
ing business  In  this  state  In  violation  of  the 
law,  and  whether  It  is  a  monopoly  and  sub- 
ject to  the  prohibition  contained  in  section 
20  of  article  15  of  the  Constitution,  and  the 
penalties  provided  by  section  321  of  the  Pe- 
nal Code.  The  plaintiff  sues  as  a  private 
citizen.  He  is  not,  as  such,  authorized  to  pre- 
sent, through  the  medium  of  a  civil  action, 
and  try  the  issue,  -whether  the  defendant 
Amalgamated  Company  is  doing  business  in 
this  state  in  violation  of  a  law.  A  determi- 
nation of  this  issue  as  an  independent  ground 
of  relief  must  be  had,  if  at  all,  by  the  state, 
and  in  its  own  behalf,  through  the  Attorney 
General.  It  is  no  concern  of  the  plaintiff  if 
the  state  neglects  or  waives  its  right  to  call 
the  defendant  to  account.  In  general,  the 
same  may  also  be  said  as  to  the  issue  wheth- 
er the  combination  formed  by  the  defendant 
Amalgamated  Company,  through  its  officers 
and  the  stockholders  of  the  Montana  Compa- 
ny and  the  other  corporations,  is  a  monopoly 


and  In  violation  of  the  Penal  Code  of  the 
state,  rendering  the  defendant  Montana  Com- 
pany liable  to  punishment  and  a  forfeiture 
of  its  franchises  and  property.  Cook  on  Cor- 
porations, f  632;  Coquard  v.  National  Lin- 
seed Oil  Co.,  171  III.  480,  49  N.  E.  563;  State 
V.  Erie,  etc..  Transportation  Co.,  17  Minn. 
372  (Gil.  348);  Grand  Itapids  v.  Grand  Rap- 
ids Hydraulic  Co.,  66  Mich.  606,  33  N.  W.  749. 
Nor  do  we  know  of  any  provision  of  law  au- 
thorizing a  court  of  equity,  at  the  instance- 
of  a  minority  stockholder,  to  decree  a  forfei- 
ture of  the  stock  of  any  stockholder  in  the 
same  corporation  to  the  corporation,  on  the 
ground  that  the  title  of  such  stockholder  has 
been  acquired  and  Is  held  in  violation  of  the 
charter  of  the  corporation.  Nevertheless,  so 
far  as  the  participation  of  the  Montana  cor- 
poration and  its  officers  in  an  unlawful  com- 
bination to  create  a  monopoly  subjects  its 
property  and  franchises  to  forfeiture,  and 
thus  imperils  the  property  rights  of  the  mi- 
nority stockholder,  he  has  a  cause  of  com- 
plaint against  it  and  them,  and  may,  through 
the  medium  of  a  court  of  equity,  compel  it 
and  them  to  abandon  such  unlawful  connec- 
tion and  return  to  a  performance  of  their  ob- 
ligations under  the  chartn'  contract  of  the- 
company,  to  wit,  to  accomplish,  through  Its 
board  of  dhrectors,  the  purposes  for  which  it 
was  formed,  and  by  lawful  means.  The  offi- 
cers of  a  corporation  4ire  trustees;  by  their 
acts  in  engaging  in  an  unlawful  enterprise, 
and  making  the  corporation  a  party  to  it 
they  are  guilty  of  a  breach  of  trust,  and  both, 
they  and  the  corporation  can  be  held  to  ac- 
count by  a  court  of  equity,  at  the  suit  of  %. 
minority  stockholder  who  has  not  participat- 
ed in  the  violation  of  the  law.  Cook  on  Cor- 
porations, H  646,  647;  Forrester  &  MacGln- 
niss  V.  B.  &  M.  O.  C.  A  S.  M.  Co.,  21  Mont 
644,  66  Pac.  229,  353.  The  propriety  of  the 
action  of  the  district  court  in  granting  the 
preliminary  injunction,  therefore,  depends 
upon  a  solution  of  two  fundamental  ques- 
tions, to  wit:  Did  the  transaction  by  which 
the  Amalgamated  Company  acquired  a  ma- 
jority of  the  shares  in  the  Montana  Company 
have  for  its  purpose,  or  result  in,  the  forma- 
tion of  a  trust  within  the  meaning  of  the 
sections  of  the  Constitution  and  the  Penal 
Code  referred  to;  and,  if  not  Is  it  in  viola- 
tion of  the  rights  of  the  plaintiff  for  the 
Amalgamated  Company  to  own  and  vote 
shares  of  stock  in  the  Montana  Company,  so 
long  as  Its  power  is  not  used  to  the  detriment 
of  plaintiff?  An  affirmative  answer  to  either 
of  these  questions  will  require  an  affirmance 
of  the  order. 

The  Amalgamated  Company  was  organized 
under  the  laws  of  the  state  of  New  .Jersey 
on  April  27,  1899,  the  charter  designating 
its  principal  office  in  Jersey  City.  The  In- 
corporators were  persons  intimately  asso- 
ciated with  the  autliorities  of  the  Montana 
Company. '  Its  powers  and  objects  are  very 
extensive.  It  has  the  power,  among  other 
things:    "(1)  To  carry  on   the  business  of 
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mining,  milllug,  concentrating,  converting, 
smelting,  treating,  preparing  for  market, 
manufacturing,  buying,  selling,  exchanging, 
and  otherwise  producing  and  dealing  in  gold, 
silver,  copper,  metals  and  minerals,  aud  in 
the  products  and  by-products  thereof  of  every 
kind  and  description,  and  by  whatsoever 
process  the  same  can  be  or  may  be  hereafter 
produced;  and  generally  and  without  limit 
as  to  amount,  to  buy,  sell,  exchange,  lease, 
acquire  and  deal  in  lands,  mines  and  min- 
erals, '  rights  and  claims  and  in  the  above 
speciflcd  products,  and  to  conduct  all  busi- 
ness appurtenant  thereto.  *  *  *  (8)  To 
purchase,  subscribe  for  or  otherwise  acquire, 
and  to  hold  the  shares,  stocks  or  other  ob- 
ligations of  any  company  organized  under 
the  laws  of  this  state,  or  of  any  other  state, 
or  of  any  territory  or  colony  of  the  United 
States,  or  of  any  foreign  country,  and  to  sell 
or  exchange  the  same,  or  upon  a  distribu- 
tion of  the  assets  or  division  of  profits,  to 
distribute  any  such  shares,  stocks  or  obliga- 
tions or  the  proceeds  thereof  amongst  the 
stockholders  of  this  company."  Its  capital 
stock  was  originally  $75,000,000.  At  the 
time  the  hearing  under  tb6  order  to  show 
cause  was  had,  it  bad  acquired  all  the  stock 
in  the  Washoe  Company,  the  Big  Blaekfoot 
Milling  Company,  and  a  majority  of  the 
shares  In  the  following  companies:  The  An- 
aconda Copper  Company,  the  Parrot  Silver 
&  Copper  Mining  Company,  and  the  Henne-* 
ssy  Mercantile  Company— all  Montana  cor- 
porations. These  stocks  had  been  acquired 
prior  to  June,  1901.  To  these  may  be  added 
the  Montana  Company  and  the  Butte  & 
Boston  Company.  In  brief,  the  negotiations 
by  which  the  shares  of  these  latter  compa- 
nies were  acquired  are  the  following:  On  or 
about  April  15,  1901,  the  directors  of  the 
Montana  Company  received  a  proposition 
from  Kidder,  Peabody  &  Co.,  bankers,  of 
Boston,  Masa,  ttiat  they  would  undertake  to 
negotiate  an  exchange  of  shares  held  by  the 
stockholders  of  that  company,  to  the  amount 
of  at  least  100,000  shares,  for  shares  of  the 
Amalgamated  Company,  upon  some  equita- 
ble basla  Pending  negotiations,  the  shares 
of  the  Montana  Company  were  to  be  depos- 
ited in  the  bank  aud  negotiable  receipts  is- 
sued therefor.  If  the  exchange  should  be 
effected,  each  depositor  was  to  receive  a  ne- 
gotiable receipt  for  the  number  of  shares  of 
the  Amalgamated  Company  he  would  be  en- 
titled to.  If  not  satisfied  with  the  result 
of  the  negotiations,  each  depositor  was  to 
have  the  option  either  to  take  $875  per  share 
in  money  for  his  certificates,  or  to  withdraw 
them  altogether.  It  was  further  stated  that 
Kidder.  Peabody  &  Co.  would  reserve  the 
right  to  retura  all  stock  deposited,  unless 
within  seven  days  after  April  25th  they  were 
prepared  to  submit  a  satisfactory  offer  for 
the  exchange.  Deposits  were  to  be  made  on 
or  before  April  25th.  This  proposition  was 
at  once  coranninicated  by  the  directors  of 
the   Montana    Company   to    the    individual 


stockholders  of  that  company,  with  the  state- 
ment that  all  the  ofliceni,  directors,  and  largo 
stockholders  had  agreed  to  make  the  de-' 
posit  under  the  prescribed  conditions.  The 
negotiations  thus  begtm  were  delayed  from 
time  to  time.  Like  negotiations  were  be- 
gun at  the  same  time  with  tlie  directors  and 
stockholders  of  the  Butte  &  Boston  Com- 
pany, it  being  the  ivlsh  of  the  Amalgamated 
Company  not  to  acquire  an  interest  In  ei- 
ther company  unless  it  could  obtain  a  ma- 
jority of  the  stock  in  each  of  them.  Finally 
an  agreement  was  reached  for  a  satisfactory 
basis  of  exchange.  On  June  6,  1901,  the 
AmalgauMited  Company,  at  a  meeting  of  its 
board  of  directors  called  for  that  purpose  in 
Jersey  City,  N.  J.,  Increased  its  capital  stock 
to  $155,000,000  in  order  to  effect  the  ex- 
change. This  exchange  was  accomplished 
In  the  latter  part  of  June.  The  increase  of 
the  capital  stock  of  the  Amalgamated  Com- 
pany had  been  authorized  at  stockholders' 
meeting  of  the  company  held  In  the  city  of 
New  York  on  May  22d.  The  basis  of  the  ex- 
change finally  agreed  upon  was  1  share  in 
the  Montana  Company  for  5Vi  shares  in  the 
Amalgamated  Company,  and  1  share  in  the 
Butte  &  Boston  Company  for  1%  shares. 
The  estimated  value  of  the  properties  be- 
longing to  the  two  Montana  corporations  was 
fixed  by  engineers  employed  to  examine 
them  at  $75,000,000  to  $80,000,000,  while  the 
market  value  of  their  combined  stocks  was 
estimated  at  $90,000,000.  The  result  was 
that  the  Amalgamated  Company  acquired 
147,916  shares  of  a  total  of  150,000  in  the 
Montana  Company,  and  197,222  shares  of  a 
total  of  200,000  In  the  Butte  &  Boston  Com- 
pany, thus  giving  the  former  complete  con- 
trol of  the  latter. 

To  go  back  for  a  moment  In  the  order  of 
events.  Early  in  January,  1899,  an  agree- 
ment had  been  entered  Into  between  a  num- 
ber of  the  stockholders  of  the  Montana  Com- 
pany and  a  committee  consisting  of  Albert  S. 
Bigelow,  Eldward  C.  Perkins,  and  Sidney 
Chase,  the  first  two  being  directors  of  the 
Montana  Company,  under  the  terms  of  which 
the  stockholders  were  to  and  did  deposit  with 
the  State  Street  Trust  Company,  a  Massachu- 
setts corporation,  for  safe-keeping,  their 
shares  of  stock  in  order  to  concentrate  their 
power  and  effect  an  organization  for  the  pur- 
pose of  protecting  the  properties  of  the  com- 
pany from  ruinous  and  groundless  litigation 
which  had,  as  was  stated  in  the  agreement, 
arisen  In  the  courts  of  Montana.  The  Mas- 
sachusetts corporation  was  a  party  to  the 
agreement,  but  only  for  the  purpose  of  acting 
as  trustee.  The  members  of  the  committee 
■frere,  by  the  terms  of  the  agreement,  consti- 
tuted sole  agents  and  attorneys  for  the  depos- 
iting stockholders.  .  They  were  empowered  by 
a  majority  to  act  for  the  stockholders  in  any 
manner  deemed  necessary  to  carry  out  the 
purposes  of  the  trust.  They  could  bring, 
prosecute,  and  defend  suits,  or  compromise  or 
continue  them,  or  take  any  step  in  connec- 
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tlon  with  them  deemed  advisable  by  counsel. 
They  could  vote  all  shares  of  the  stock  held 
in  trust  at  all  stockholders'  meetings,  either 
us  a  committee  or  through  one  of  the  mem- 
I)er8  authorized  to  do  so.  They  could  assent 
to  a  dUsolution  of  the  corporutiou  and  the 
disposition  of  Its  property.  The  agreement 
could  be  terminated  at  any  time  at  the  dis- 
cretion of  the  committee..  This  committee  is 
referred  to  by  some  of  the  witnesses  as  the 
'•protective  committee." 

The  foregoing  partial  synopsis  of  the  agree- 
ment suthciently  indicates  its  nature  and  pur- 
poses, and  the  extensive  powers  it  conferred 
upon  the  committee.  It  does  not  .distinctly 
appear  from  the  evidence  that  the  committee 
had  anything  to  do  with  the  organization  of 
the  Amalgamated  Company,  but  the  intimate 
connection  shown  to  exist  between  it  and  the 
Amalgamated  Company  is  made  manifest  by 
the  statement  of  the  secretary  and  treasurer 
of  the  Amalgamated  Company,  contained  in 
his  deposition  used  at  the  hearing,  that,  though 
the  acquired  stock  is  owned  by  the  Amalga- 
mated Company,  it  is  in  fact  held  by  the 
committee,  while  the  compatiy  holds  the  cer- 
tificates of  deposit  Issued  by  the  committee. 
AVhat  other  agreement  there  was,  if  any,  does 
not  appear.  Xor  does  it  appear,  except  in- 
directly, that  one  of  the  purposes  of  the  or- 
ganization of  the  Amalgamated  Company  was 
to  acquire  the  stock  of  the  Montana  Com- 
pany. From  the  facts  stated,  however,  it 
would  seem  that  the  committee  was  merely 
an  Instrumentality  devised  to  secure  some 
sort  of  organization  or  combination  of  the  in- 
terests of  the  Montana  corporations,  includ- 
ing the  Montana  Company,  which  finally  cul- 
minated In  the  organization  of  the  Amalga- 
mated Company,  for  most  of  the  persons  en- 
gaged in  the  promotion  of  tlie  scheme  were 
officers  and  stockholders  of  the  Montana  cor- 
porations. But  be  this  as  it  may,  all  the  cor- 
porations of  which  the  Amalgamated  Com- 
pany has  secured  control,  except  the  milling 
and  mercantile  companies,  are  engaged  in 
the  business  of.  mining  copper  and  other  ores  | 
and  marketing  the  product.  It  is  not  unrea- 
sonable to  presume  tliat  it  is  a  holding  cor- 
poration, one  design  of  it  being  to  secure  har- 
mony among  the  servient  companies. 

We  thus  have  a  combination  of  corpora- 
tions, the  dominant  one  of  which  is  subject 
only  to  the  laws  of  New  Jersey,  while  the 
servient  bodies  were  all  organized  and  are 
subject  to  the  laws  of  the  state  of  Montana. 
Does  this  combination  fall  within  the  prohi- 
bition of  the  Constitution  and  of  the  Penal 
Code,  supra?  The  Constitution  declares: 
"No  incorporation,  stock  company,  person  or 
association  of  persons  in  the  state  of  Mon- 
tana, shall  directly,  or  Indirectly,  combine  or 
form  what  is  known  as  a  trust,  or  make  any 
contract  with  any  person,  or  persons,  corpo- 
rations or  stock  company,  foreign  or  domes- 
tic, through  their  stockholders,  trustees,  or  in 
any  manner  whatever,  for  the  purpose  of  fix- 
ing the  price,  or  regulating  the  production  of 


any  article  of  commerce,  or  of  the  product  of 
the  soil,  for  consumption  by  the  people.  The 
Legislative  Assembly  shall  pass  laws  for  the 
enforcement  thereof  by  adequate  penalties 
to  the  extent,  if  necessary  for  that  pmpose,  of 
the  forfeiture  of  their  property  and  fran- 
chises, and  In  case  of  foreign  corporations 
prohibiting  them  from  carrying  on  business 
In  the  state."  Section  20,  art.  15.  The  Penal 
Code  re-enacts  the  substantive  part  of  this 
section,  and  provides  penalties  for  its  viola- 
tion and  for  other  offenses.  It  is  as  follows: 
"Every  person,  corporation,  stock  company  or 
association  of  persons  in  this  state  who,  di- 
rectly or  indirectly,  combine  or  form  what  is 
known  as  a  trust,  or  make  any  contract  with 
any  person  or  persons,  corporations  or  stock 
companies,  foreign  or  domestic,  through  their 
stockholders,  directors,  officers,  or  in  any 
manner  whatever,  for  the  purpose  of  fixing 
the  price  or  regulating  the  production  of  any 
article  of  commerce,  or  of  the  product  of  the 
soli  for  consumption  by  the  people,  or  to  cre- 
ate or  carry  out  any  restriction  In  trade,  to 
limit  productions,  or  increase  or  reduce  the 
price  of  merchandise  or  commodities,  or  to  fix 
a  standard  or  figure  whereby  the  price  of  any 
article  of  merchandise,  commerce  or  produce, 
intended  for  sale,  use  or  consumption,  will 
be  In  any  way  controlled,  or  to  create  a 
monopoly  in  the  manufacture,  sale  or  trans- 
portation of  any  such  article,  or  to  enter  in- 
'  to  an  obligation  by  which  they  shall  bind  oth- 
ers or  themselves  not  to  manufacture,  sell,  or 
transport  any  such  article  below  a  common 
standard  or  figure,  or  by  which  they  agree  to 
keep  such  article  or  transportation  at  a  fixed 
or  graduated  figure,  or  by  which  they  settle 
the  price  of  such  article,  so  as  to  preclude 
unrestricted  competition,  is  punishable  by  im- 
prisonment in  the  state  prison  not  exceeding 
five  years,  or  by  fine  not  exceeding  ten  thou- 
sand dollars,  or  both.  Every  corporation  vio- 
lating the  provisions  of  this  section,  forfeits 
to  the  state  all  its  property  and  franchises, 
and  in  case  of  a  foreign  corporation  it  is  pro- 
hibited from  carrying  on  business  In  the 
state."  Section  321.  Article  15,  supra,  deals 
generally  with  the  rights  and  powers  of  cor- 
porations and  associations  of  persons  exercis- 
ing any  of  the  powers  and  privileges  not  pos- 
sessed by  individuals  or  partnerships,  and 
their  duties  and  purposes.  It  is  prohibitory 
and  restrictive  in  its  general  scope  and  pur- 
pose, the  design  of  the  convention  In  adopting 
its  provisions  being  to  prevent  combinations 
to  restrict  or  repress  competition  in  all  indus- 
trial pursuits,  and  to  protect  the  people  In 
general,  and  the  employes  of  a  certain  class, 
against  both  the  Legislature  and  combina- 
tions of  capital,  from  unjust  impositions. 
Certain  combinations  and  consolidations  are 
prohibited  altogether,  as  having  a  necessary 
tendency  to  restrict  competition,  such  as  con- 
solidation, by  purchase  or  otherwise,  by  one 
railroad  or  other  transportation  company, 
with  another  having  a  competing  line  (section . 
G),  or  the  control  of  a  telephone  or  telegraph 
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company  by  another  competing  company 
(section  14).  Apart  from  these  prohibited 
combinations,  the  right  of  consolidation  by 
corporations  or  associations  engaged  in  these 
imrticular  pursuits  is  not  prohibited.  Nor 
are  snch  combinations,  either  of  corporations 
or  individuals,  engaged  in  other  pursuits  pro- 
hibited, except  as  provided  In  section  20.  Sec- 
tion 15  declares  that  any  combination  or  con- 
solidation by  a  domestic  corporation  with 
one  organized  under  the  laws  of  another  state 
or  country  shall  not  result  In' depriving  the 
courts  of  this  state  of  jurisdiction  over  the 
property  of  such  corporation  in  this  state. 
Apart  from  these  wholesome  restrictions  and 
prohibitions,  the  right  of  the  people  to  ac- 
cumulate property  and  to  hold  and  enjoy  It, 
either  by  Individual  effort  or  by  means  of  as- 
sociations of  natural  or  artificial  persons,  is 
not  restricted.  Section  20  prohibits  any  com- 
bination or  contract  which  has  a  particular 
purpose,  to  wit,  "fixing  the  price  or  regulating 
the  production  of  any  article  of  commerce,  or 
of  the  product  of  the  soil,  for  consumption  by 
the  people."  The  terms  "combine"  and  "form 
a  trust"  were  evidently  intended  to  be  read 
in  connection  with  the  expression  "for  the 
purpose,"  etc.,  clearly  implying  that,  in  order 
to  subject  offenders  to  the  severe  penalties 
which  the  Legislature  might  Impose,  there 
must  be  shown  a  specific  intent  to  do  the  pro- 
hibited act,  or  that  the  association  or  com- 
bination necessarily  tends  to  accomplish  the 
same  result.  That  this  is  the  meaning  is 
clear  from  the  enumeration  of  persons  who 
may  not  do  the  prohibited  acts.  Corpora- 
tions, stock  companies,  natural  persons,  or 
partnerships  are  all  included.  If  the  crim- 
inal intent  is  not  a  necessary  ingredient  of 
the  evil  denounced,  then  all  sorts  of  combina- 
tions are  to  be  deemed  prohibited,  even  ordi- 
nary copartnerships,  as  coming  within  the 
letter  of  the  prohibition.  For  the  terms 
"combine"  and  "form  a  trust"  are  of  equal 
dignity.  If  the  former  is  to  be  regarded  as 
modified  and  explained  by  the  clause  "for 
the  purpose,"  etc.,  by  the  same  rule  must  the 
latter  also. 

The  term  "trust,"  If  assigned  the  meaning 
given  to  it  by  the  text-writers  (Cook  on  Cor- 
porations, §  503a:  Spelling  on  Trusts,  §  121), 
Includes  any  form  of  combination  between 
corporations,  or  corporations  and  natural  per- 
sons, for  the  purpose  of  regulating  produc- 
tion and  repressing  competition  by  means  of 
the  power  thus  centralized.  It  was  first  used 
in  a  narrower  sense,  we  believe,  of  an  or- 
ganization formed  by  a  combination  of  sev- 
eral corporations  under  one  direction,  by  the 
device  of  a  transfer  by  the  stockholders  in 
each  corporation  of  a  majority  of  the  stock 
to  a  central  committee,  who  Issued  to  the 
stockholders  in  return  certificates  showing, 
in  effect,  that,  though  they  had  parted  with 
their  stock,  they  were  still  entitled  to  share 
in  the  profits,  the  purpose  being  to  control 
competition  in  production  and  transportation, 
and  thus  the  price  to  the  consumer.    If  it  be 


construed  as  equivalent  to  the  term  "combi- 
nation" or  "consolidation,"  the  meaning  of 
the  section  is  perfectly  clear.  If  used  in  the 
sense  of  the  definition  given  it  by  the  text- 
writers,  it  is  none  the  less  clear,  though  It 
involves  a  repetition  of  the  same  idea,  since 
the  definition  includes  the  idea  of  criminal 
purpose,  and  makes  it  a  necessary  ingredient 
of  the  offense  denounced.  The  section  of 
the  statute  quoted  involves  the  same  idea 
and  demands  the  same  construction,  though 
it  is  more  specific  In  its  provisions,  and  ex- 
tends to  and  includes  combinations  in  re- 
straint of  competition  in  transportation.  It 
denounces  every  form  of  combination  or  con- 
tract which  has  for  its  purpose,  directly  or 
indirectly,  the  restraint  of  production  or  trade 
In  any  way  or  manner,  or  the  control  of  the 
price  of  any  article  of  consumption  by  the 
people.  It  was  not  the  purpose  of  the  con- 
vention, or  of  the  Legislature,  to  limit  either 
the  term  used  in  the  Constitution,  or  in  the 
statute,  by  any  narrow  definition,  but  to  leave 
it  to  the  courts  to  look  beneath  the  surface, 
and,  from  the  methods  employed  in  the  con- 
tiuct  of  the  business,  to  determine  whether 
the  association  or  combination  in  question, 
no  matter  what  its  particular  form  should 
chance  to  be,  or  what  might  be  Its  constitu- 
ent elements,  is  taking  advantage  of  the  pub- 
lic in  an  unlawful  way.  Harding  v.  Am. 
Glucose  Co.,  182  III.  551,  55  N.  B.  577,  74 
Am.  St.  Rep.  189.  In  each  case,  therefore, 
under  these  provisions,  the  nature  of  the  ar- 
rangement or  combination  is  a  question  of 
fact  to  be  determined  by  the  court  from  the 
evidence  before  it,  or  from  the  vice  which 
inheres  In  the  contract  itself. 

The  facts  in  the  record  before  us,  tending 
to  show  the  purposes  and  methods  of  the 
Amalgamated  Company  and  associate  cor- 
porations, do  not  justify  the  conclusion  that 
the  combination  involves  a  criminal  intent 
to  evade  or  transgress  the  provisions  of  law 
which  have  been  considered.  Witnesses,  who 
took  part  In  the  organization  of  the  Amalga- 
mated Company,  and  the  acquisition  of  the 
stock  In  question,  and  who  are  oflicers  of  the 
Amalgamated  Company  as  well  as  of  some 
of  the  Montana  corporations,  stated  that  the 
exchange  of  stock  was  for  the  purpose  of  In- 
vestment only;  that,  apart  from  a  solicitude 
concerning  the  success  and  prosperity  of  the 
Montana  Company  and  the  other  servient 
corporations,  they  have  taken  no  Interest  in 
their  affairs,  nor  attempted  in  any  way  to 
control  their  business,  and  that  each  of  them 
has  been  allowed  to  pursue  independently 
the  purpose  for  which  it  was  organized,  and 
to  market  its  own  product.  Whatever  doubt 
there  may  be  as  to  the  candor  and  truth  of 
these  professions,  it  does  not  appear  that  the 
combined  companies  entered  into  any  agree- 
ment to  control,  or  have  controlled,  or  at- 
tempted to  control  in  any  way,  the  transpor- 
tation or  the  price  of  copper  or  any  by- 
product of  the  business,  or  to  regulate  the 
amount  of  production.     Nor  does  It  appear 
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that  they  have  attempted  to  affect  In  any 
way  the  wages  of  their  employes.  The  total 
product  of  copper  in  the  United  States  during 
the  year  1001,  for  example,  was  approximate- 
ly 500,000,000  pounds;  Montana  properties 
produced  about  210,000,000  pounds  of  this  out- 
put The  output  of  the  associated  companies 
ivas  approximately  150,000,000  pounds,  the 
remainder  of  the  total  being  the  product  of 
«ther  mining  companies  not  associated  with 
them.  While  the  associated  companies  are 
thus  shown  to  have  produced  about  three- 
fourths  of  the  whole  product  of  this  state, 
«nd  nearly  one-third  of  the  product  of  the 
United  States,  the  price  persistently  decreas- 
'Cd  from  161^  cents  per  pound  early  in  1901 
to  10  cents  in  the  latter  part  of  that  year, 
and  has  fluctuated  since  that  time,  never  ris- 
ing higher  than  15  cents.  The  diridends  of 
all  companies  engaged  in  the  industry  have 
persistently  declined  in  value  owing  to  the 
decline  in  the  price  of  the  product,  though 
the  amount  produced  has  remained  substan- 
tially the  same.  Yet  there  is  nothing  to  In- 
dicate that  any  of  the  associated  companies 
have  anything  to  do  with  these  conditions. 
Indeed,  the  evidence  tends  to  show  that  they 
have  been  the  result  of  natural  causes,  de- 
pendent upon  the  condition  of  the  market 
over  which  they  have  had  no  control.  Nor  is 
there  any  evidence  that  the  Amalgamated 
Company  has  in  any  way  attempted  to  use 
its  power  to  discriminate  in  favor  of  or 
against  any  servient  company  to  the  advan- 
'  tage  of  itself  or  the  detriment  of  any  minor- 
ity stockholders,  or  to  affect  competition  with 
■other  companies.  While  the  dominant  com- 
pany might,  either  by  means  of  its  superior 
position  or  other  connections,  perpetrate  any 
of  these  wrongs,  it  does  not  appear  to  have 
<Ione  so,  nor  to  have  manifested  any  disposi- 
tion to  do  so.  Hence  the  evidence  does  not 
-convict  the  Montana  Company  of  such  un- 
lawful purpose,  in  connection  with  the  Amal- 
gamated Company,  that  it  is  liable  for  this 
reason  to  have  its  property  and  franchises 
forfeited  at  the  suit  of  the  state. 

It  Is  not  every  act  of  a  corporation,  though 
unlawful,  that  will  give  the  minority  stock- 
holder therein  a  right  of  action  against  It 
So  far  as  he  is  not  Injuriously  affected,  di- 
rectly or  Indirectly,  he  has  no  ground  to  com- 
plain, and,  until  it  makes  such  connections 
■or  pursues  such  a  course  as  to  make  it  ame- 
nable to  the  law,  he  cannot  be  heard  to  ques- 
tion Its  action.  It  is  held  by  many  courts 
that  the  mere  possession  of  power  by  a  com- 
bination of  corporations  or  associations,  or 
p<5rsons,  to  injuriously  repress  competition, 
to  regulate  production,  and  fix  prices,  is 
against  public  policy,  and  all  such  are  by 
them  declared  illegal  as  against  public  policy. 
This  Is  true  of  the  Illinois  Supreme  Court,  as 
will  be  found  by  an  examination  of  Harding 
v.  Glucose  Co.,  182  111.  551,  55  N.  B.  577,  74 
Am.  St.  Pep.  189.  It  is  said  in  that  case: 
■"The  material  consideration  in  the  case  of 
«uch  combinations  Is,  as  a  general  thing,  not 


that  prices  are  raised,  but  that  it  rests  in 
the  power  and  discretion  of  the  trust  corpo- 
ration taking  all  the  plants  of  several  corpo- 
rations to  raise  prices  at  any  time,  if  it  sees 
fit  to  do  80."  This  case  is  typical  of  the  class 
which  hold  to  this  doctrine.  But  an  exam- 
ination'of  them  wUl  reveal  the  fact  that,  in 
each  particular  case  before  the  court  for  con- 
sideration, it  appeared  either  from  the  fact 
proved  or  admitted,  or  from  the  terms  of 
the  contract  itself,  that  the  defendants  enter- 
tained and  Were  pursuing  the  unlawful  pur- 
pose. The  manifest  purpose  of  the  Constitu- 
tion and  the  legislative  utterances  must  be 
deemed  controlling  in  this  Jurisdiction. 

What  we  have  said  relates  only  to  the  evi- 
dence adduced  at  the  hearing  under  the  order 
to  show  cause.  If  upon  the  final  hearing, 
after  the  issues  are  made  up,  it  should  be 
made  to  appear  that  the  associated  compa- 
nies are  proceeding  in  violation  of  the  law, 
the  district  court  would  be  Justified  in  issu- 
ing a  perpetual  injunction  to  restrain  the 
Montana  Company  and  its  directors  from  fnr> 
ther  participating  in  the  unlawful  connection. 
This  case  does  not  fall  within  the  principle  of 
Forrester  &  MacGinnlss  v.  B.  &  M.  0.  C..& 
S.  M.  Co.,  21  Mont  544,  65  Pac.  229,  353,  as 
respondent  contends. 

The  contention  is  made  by  the  appellants 
that  one  corporation  may  own  and  vote  stock 
in  another  corporation,  provided  its  charter 
authorizes  it  to  do  so;  that  the  Amalgamated 
Company  has  this  power  under  its  charter; 
that  the  laws  of  the  state  under  which  it 
was  created  authorizes  such  a  grant;  and  that 
It  has  a  right  to  own  and  vote  stock  in  any 
Montana  corporation,  even  though  it  was  ac- 
quired for  the  purpose  of  controlling  it;  and 
that  the  injunction  was  not  properly  issued. 
The  respondent  admits  that  the  Amalgamat- 
ed Company  is  lawfully  authorized  by  its 
charter  to  own  and  vote  stock  in  any  corpora- 
tion, no  matter  where  wganlzed,  but  that  it 
cannot  exercise  this  power  In  Montana  un- 
less it  is  permitted  to  do  so  by  express  pro- 
vision of  law  authorizing  corporations  of 
Montana  to  do  the  same  thing.  There  is  no 
such  provision  of  law,  counsel  say,  and  there- 
fore the  exercise  of  this  power  contravenes 
the  provision  contained  in  section  11  of  arti- 
cle 15  of  the  Constitution,  which  denies  fw- 
eign  corporations  the  enjoyment  within  this 
state,  of  "any  greater  rights  or  privileges 
than  those  possessed  or  enjoyed  by  corpora- 
tions of  the  same  or  similar  character  created 
under  the  laws  of  the  state." 

We  have,  then,  the  Amalgamated  Compa- 
ny, a  corporation  duly  authorized  by  its  char- 
ter, imder  the  laws  of  New  Jersey,  to  hold 
and  vote  stock  in  other  corporations,  no  mat- 
ter where  created.  Do  the  laws  of  this  state 
authorize  mining  companies,  organized  in  this 
state,  to  own  and  vote  stock  in  other  mining 
corporations?  If  they  do,  it  is  not  the  duty 
of  the  board  of  directors  to  interfere  with 
the  exercise  of  that  right  by  the  Amalga- 
mated Company,  and  the  respondent  may  not 
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compel  tbem  to  do  so,  unless  tbey  are  guilty 
of  or  permit  abuses  of  their  trust  The  gen- 
eral rule  is  that  one  corporation  cannot  hold 
or  vote  stock  In  another  unless  expressly  au- 
tliorized  so  to  do  by  the  terms  of  Its  charter 
or  by  a  statute.  This  was  formerly  the  rule 
in  England  (Green's  Brice's  Ultra  Vires,  91); 
but  It  has  been  much  relaxed  by  the  later  de- 
cisions, which  recognize  many  exceptions 
(Id.  92,  93).  The  general  rule  prevails  in  the 
state  and  federal  courts  in  this  country.  Io- 
wa and  Maryland  are,  possibly,  the  only  ex- 
ceptions. Latimer  v.  Oltiaens*  Bank  (Iowa) 
71  N.  W.  225;  White  r.  Marquardt  (lovfa)  74 
N.  W.  930;  Booth  t.  Robinson,  65  Md.  419. 
The  case  of  California  Bank  t.  Kennedy,  167 
U.  S.  362,  17  Sup.  Ct  881,  42  L.  Ed.  198,  la 
an  example  of  the  application  of  the  rule. 
See,  also,  Parsons  y.  Tacoma  Smelting  &  Re- 
fining Co.  (Wash.)  65  Pac.  765;  People  ▼.  Chi- 
cago Gas  Trust  Co.,  130  111.  268, 22  N.  E.  798, 8 
L.  R.  A.  497,  17  Am.  St  Rep.  319,  and  cases 
dted;  Thompson  on  Corporations,  (  1102; 
People  T.  North  River  Sugar  Refining  Co.,  121 
N.  Y.  582,  24  N.  E.  834,  9  L.  a  A.  33,  18  Am. 
St  Rep.  843;  Marble  Co.  v.  Harvey  (Tenn.)  20 
&  W.  427,  18  L.  R.  A.  252,  S6  Am.  St  Rep.  71. 
This  la  but  a  corollary  of  the  principle  that, 
on  grounds  of  public  policy,  a  corporation 
can  do  no  other  act  or  make  any  contract 
that  is  not  expressly  or  impliedly  autbwized 
by  its  charter,  read  in  the  light  of  the  gen- 
eral provisions  of  law  on  the  subject  The 
converse  of  the  rule  is  also  generally  recog- 
nized, to  wit,  that  a  corporation  is  the  crea- 
ture of  law,  and  may  do  any  act  at  enter 
Into  any  contract  expressly  or  impliedly  au- 
thorized by  Its  charter  or  the  law  of  its  cre- 
ation. The  Montana  Company  was  organ- 
ized on  June  21,  1887,  under  section  446,  Div. 
5,  Comp.  St  1887,— for  the  purpose  of  min- 
ing, milling,  smelting,  concentrating,  buying, 
and  selling  ores,  and  doing  a  general  mining 
business  in  connection  with  such  other  busi- 
ness as  might  be  useful  or  profitable,  in  the 
state  of  Montana.  Its  charter  does  not,  nor 
did  the  statute  at  that  time,  expressly  or  im- 
pliedly permit  It  to  own  or  hold  stock  in  oth- 
er corporations.  Its  powers  were  the  same 
as  those  of  like  mining  companies.  Under 
the  application  of  the  general  rule,  probably 
no  corporation  of  Its  character  and  purpose 
could  hold  stock  in  another.  Neither,  proba- 
bly, could  an  Industrial  corporation,  such  as 
it  is,  have  been  organized  under  the  statute 
anpra  with  the  power  in  question;  for  the 
enumeration  therein  of  the  purposes  for 
wblcb  such  corporations  could  be  organized 
concludes  with  the  general  provision,  "or  of 
carrying  on  any  other  branch  of  business  to 
aid  In  the  industrial  or  productive  interests 
«f  tbe  country  and  the  development  thereof." 
The  purposes  specifically  enumerated  in  this 
section  would  not  authorize  tbe  creation  of  a 
corporation  with  the  power  to  hold  stock  in 
anotbM^  corporation.  If  the  maxim  noscitnr 
a  sodlfl  be  held  to  Indicate  the  rule  of  con- 
stmctlon  applicable  to  tbe  general  clause.  It 
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is  doubtful  whether  a  corporation  with  sucb 
power  was  included.  The  territorial  court 
impliedly  held  that  this  maxim  Is  not  appli- 
cable. ■  Carver  Mercantile  Co.  v.  Hulme,  7 
Mont  566,  19  Pac.  213.  But  however  this 
may  be,  and  though  this  section  was  carried 
Into  the  Code  of  1895  (Civ.  Code,  {  411),  the 
conclusion  reached  upon  the  question  before 
us  Is  determined  by  other  provisions  of  the 
statute  Indicating  the  policy  of  tbe  law  to- 
wards mining  corporations.  Section  627  of 
this  Code  authorizes  mining  corporations  or- 
ganized under  the  laws  of  the  territory  and 
state  of  Montana,  owning  properties  In  tbe 
same  vicinity,  "to  consolidate  their  capital 
stock,  debts,  property,  assets  and  franchises 
in  sucb  manner  and  npoti  sucb  terms  as  may 
be  agreed  upon  by  ilielr  boards  of  directors," 
when  authorized  by  a  two-thirds  vote  of  the 
stockholders.  If  such  corporations  may  con- 
solidate In  any  manner  and  upon  any  tarms 
without  restriction,  they  may  proceed  by  con- 
veying all  their  property  to  a  corporation  or- 
ganized for  that  purpose,  or  by  the  purchase 
by  one  of  the  companies  of  stock  of  the  others 
In  whole  or  in  part 

Again,  the  Legislature  of  1899  (Sess.  Laws 
1899,  p.  113)  enacted  a  law  popularly  known 
as  "House  Bill  132,"  entitled  "An  act  to  en- 
large the  powers  of  mining  corporations  to 
dispose  of,  sell,  lease,  mortgage,  exchange, 
or  otherwise  convey,  all  or  any  part  of  the 
property,"  etc.  This  act  In  terms  author- 
izes such  corporations  to  sell  or  exchange 
any  part  of  their  property  or  assets  to  an- 
other corporation,  domestic  or  foreign,  for 
the  whole  or  any  part  of  tbe  capital  stock 
of  another  corporation,  whether  a  mining 
corporation  or  not  This  provision  empow- 
ers such  corporations  to  bold  stock  in  others, 
at  least  of  like  character,  and,  necessarily, 
to  vote  It;  for  the  unrestricted  ownership 
of  property  by  a  person,  whether  natural 
or  artificial,  carries  with  It  the  right  to  Its 
full  use' and  enjoyment  for  all  purposes  for 
which  it  may  be  used  or  enjoyed.  It  is 
therefore  not  against  tbe  public  policy  of 
tbe  state  for  one  corporation  to  hold  and 
vote  stock  in  another  of  like  character.  Tbe 
provisions  of  tbe  statutes  supra  are  to  be 
construed  as  amendments  to  the  general 
laws  authorizing  the  formation  of  corpora- 
tions and  defining  their  powers,  within  the 
purview  of  section  11  of  article  15  of  tbe 
Constitution,  supra.  Tbe  public  policy  of 
the  state  varies  from  time  to  time.  It  Is 
not  to  be  measured  by  the  private  convic- 
tions or  notions  of  tbe  persons  who  happen 
to  be  exercising  Judicial  functions,  but  by 
reference  to  the  enactments  of  the  lawmak- 
ing power,  and,  in  the  absence  of  them,  to 
the  decisions  of  the  courts.  When,  howev- 
er, the  Legislature  has  spoken  upon  a  inr- 
tlcnlar  subject  and  within  the  limits  of  Its 
constitutional  powers,  its  utterance  is  the 
public  policy  of  the  state.  U.  S.  v.  Trans- 
Mlssourl  Ass'n,  166  U.  &  29a  17  Sup.  Ot 
640,  41  U  Ed.  1007. 
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The  CoDstltution  (article  IS,  I  15)  does  not 
prohibit  cousolidations.  Its  prohibition  ex- 
tends only  to  any  device  by  which  an  at- 
tempt is  made  to  deprive  the  state  courts  of 
Jurisdiction.  Section  527  of  the  aril  Code 
expressly  ,  authorizes  consolidations  of  do- 
mestic corporations.  House  Bill  132,  supra, 
Impliedly  authorizes  them  between  domestic 
and  foreign  corporations,  or,  at  least,  goes 
to  the  extent  of  empowering  one  domestic 
corporation  to  hold  stock  in  another  of  a 
similar  character.  But  counsel  for  respond- 
ent say  that  these  statutory  provisions  do 
not  apply  to  the  Montana  Company,  because 
as  to  It,  at  least,  having  been  enacted  after 
its  organization,  they  impair  the  obligation 
of  the  corporation  contract,  and  thus  infringe 
upon  the  rights  of  the  plaintiff.  It  may  be 
conceded  that,  so  far  as  they  attempt  to 
increase  the  powers  of  that  corporation  with- 
out consent  of  all  of  its  stockholders,  they 
may  be  violative  of  the  constitutional  pro- 
hibition. But  this  objection  does  not  arise 
as  to  corporations  formed  since  their  enact- 
ment The  holding  of  stock  in  a  corpora- 
tion by  one  person  or  another  does  not  affect 
the  rights  of  any  other  stockholder  so  long 
as  the  purposes  of  the  corporate  body  are 
carried  out  under  its  charter  for  the  ben- 
efit and  profit  of  all  the  stockholders  alike, 
according  to  the  best  judgment  of  those  who 
have  the  active  management  of  Its  business, 
and  so  long  as  the  transaction  by  which  the 
stock  was  obtained  does  not  violate  any  pro- 
vision of  the  statute  or  of  the  Constitution. 
Trust  Co.  V.  Georgia,  100  Oa.  736,  S5  S.  E. 
323,  48  L.  R.  A.  520.  Whenever,  In  the  con- 
duct of  the  business,  the  purposes  of  the 
charter  of  the  Montana  Company  are  ignored 
and  the  rights  of  the  minority  stockholders 
are  disregarded,  the  courts  of  this  state 
have  ample  power  by  way  of  injunction,  or 
a  receivership  if  necessary,  to  compel  it  to 
observe  its  contract  obligations  with  the 
state  and  stockholders,  notwithstanding  its 
connection  with  the  Amalgamated  Company. 
It  does  not  appear  from  any  evidence  in  the 
case  that  the  Amalgamated  Company,  by 
any  act  of  control  over  the  Montana  Com- 
pany, has  affected  in  any  way  the  rights  of 
the  plaintiff  as  a  stockholder.  On  this  branch 
of  the  case,  therefore,  the  plaintiff  has  no 
cause  of  complaint. 

Inquiry  was  made  of  one  of  the  witnesses 
at  the  bearing  as  to  the  ownership  of  the 
shares  of  stock  which  are  the  foundation  of 
this  action.  The  inquiry  was  made  in  an 
attempt  to  show  that  the  shares,  though 
standing  in  the  name  of  the  plaintiff,  are 
In  fact  owned  by  the  Montana  Ore  Purchas- 
ing Company,  a  rival  corporation,  and  that 
the  oction  cannot,  therefore,  be  maintained 
by  the  plaintiff.  When  the  Issue  is  made,  as 
in  this  case,  as  to  the  ownership  of  the  sub- 
ject of  the  controversy,  it  is  competent  for 
the  defense,  if  they  can,  to  show  that  the 
plaintiff  is  not  in  fact  the  owner  of  It  for 
the  statute  (Code  Civ.  Proc.  {  570)  declares 


that  the  action  shall  be  prosecuted  by  the 
real  party  In  Interest  The  inquiry  should 
have  been  permitted.  Generally  speaking, 
the  motives  actuating  the  plaintiff  do  not,  aa 
contended  by  appellants,  affect  the  merits  of 
the  action.  One  possessing  a  right  may  en- 
force it  notwithstanding  his  motive  may  be 
evil.  Phelps  v.  Nowlen,  72  N.  Y.  39,  28  Am. 
Kep.  93;  Bordeaux  v.  Greene,  22  Mont  254, 
56  Paa  218.  74  Am.  St  Rep.  COO.  The  motive 
may  not  therefore,  be  the  subject  of  Inquiry, 
except  when  It  may  be  ground  for  Impeach- 
ment 

The  order  of  the  district  court  Is  reversed, 
and  the  cause  Is  remanded  for  further  pro- 
ceedings.   Reversed  and  remanded. 

MILBURN  and  HOLLOWAY,  JJ.,  concur. 

(9  Idaho,  418) 

MELLBN  V.  McMANNIS. 

(Supreme  Court  of  Idaho.     Jan.  11,  190i.) 

DECLARATION  OF  HO.VfBSTEAD— HEAD  Ot 
FAMILY— ABANUONMONT— SALE. 

1.  Under  the  provisions  of  section  3071,  Rev. 
St  18b7,  a  declaration  of  homestead  must  con- 
tain a  statement  Bbuwing  that  the  pertiun  mak- 
ing it  is  the  bead  of  a  family.  It  is  a  sutlicient 
compliance  therewith  U  such  declaration  con- 
tains a  statement  of  the  probative  facts  from 
which  the  ultimate  fact  may  be  Judicially  in- 
ferred that  the  person  making  such  declaration 
is  the  head  of  a  family. 

2.  If  a  homestead  declaration  contains  a  state- 
ment of  the  facts  In  substantial  compliance  with 
thu  provisions  of  said  section  8071,  Rev.  St 
1887,  it  is  sutficient 

3.  The  property  selected  as  a  homestead  can 
only  lie  abandoned  by  a  declaration  of  abandon- 
ment, or  by  a  grant  or  conveyance  thereof  prop- 
erly executed  and  acknowledged  by  the  husband 
and  wife,  it  the  claimant  is  married,  aa  provid- 
ed by  section  3041,  Rev.  St.  1887. 

(Syllabus  by  the  CX>ttrt) 

Appeal  from  District  Conrt,  Elmore  Coon- 
ty;   Lyttleton  Price,  Judge. 

Action  by  Thomas  Mellen  against  H.  H. 
McMannis  to  compel  conveyance  of  real  es- 
tate. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

W.  C.  Howie,  for  appellant  N.  M.  Rulck, 
for  respondent 

SULLIVAN,  C.  J.  This  Is  an  action  to 
compel  the  'defendant  to  convey  to  the  plain- 
tiff, who  is  respondent  here,  certain  premiss 
situated  in  the  village  of  Mountalnbome,  the 
title  to  which  premises  formerly  was  in  one 
A.  B.  Clark.  It  appears  that  said  Clark  and 
his  family,  consisting  of  a  wife  and  two  chil- 
dren, had  formerly  resided  on  said  premises, 
occupying  them  as  their  home;  that  while 
residing  thereon  said  Clark  filed  a  homestead 
declaration,  claiming  said  premises  as  a 
homestead  under  the  laws  of  this  state;  that 
more  than  a  year  prior  to  the  commencement 
of  this  action  said  Clark  had  removed  from 
said  premises,  with  his  family,  t(>  the  state 
of  Washington,  and  had  resided  there  ever 
since.  The  plaintiff  alleges  that,  through 
written  correspondent  with  said  Clark,  an 
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agreement  was  entered  into  for  tbe  purchase 
of  said  premises,  wliereby  plaintiff  became 
entitled  to  a  conveyance  of  tlie  same;  that, 
Bald  Clark  disregarding  such  agreement  to 
convey,  lie  and  bis  said  wife  thereafter  con- 
veyed said  premises  to  the  appellant,  McMan- 
nis.  And  it  is  alleged  that  tbe  appellant  took 
said  conveyance  with  full  notice  of  said 
agreement  by  Clark  to  convey  said  premises 
to  the  respondent.  Those  allegations  were 
put  in  issue  by  the  answer,  and  for  a  sep- 
arate defense  it  was  alleged  that  tbe  prem- 
ises in  question  constituted  tlie  homestead 
of  Clark,  and  for  that  reason  he  could  not 
make  a  valid  contract  for  the  conveyance 
thereof  without  the  written  consent  of  his 
wife.  The  issues  thus  made  were  tried  by  a 
Jury,  and  a  verdict  was  rendered  for  tbe 
plaintiff,  on  which  verdict  a  judgment  was 
duly  entered.  A  motion  for  a  new  trial  was 
denied  by  the  court.  This  appeal  is  from  the 
order  denying  a  new  trial. 

The  court  is  called  upon  to  decide  two 
questions:  (1)  Was  there  a  valid  agreement 
between  Clark  and  Melleu,  whereby  the  for- 
mer was  to  convey  to  the  latter  the  premises 
in  question?  (2)  Did  the  premises  at  the  date 
of  said  agreement  constitute  a  homestead? 
In  oar  view  of  the  case,  a  proper  answer  to 
the  second  question  will  dispose  of  both  ques- 
tions, for,  if  said  premises  constituted  a 
valid  homestead,  the  alleged  agreement  be- 
tween Clark. and  Melien  could  not  be  enfor- 
ced, for  the  reason  that  Mrs.  Clark  did  not 
Join  in  that  agreement.  Counsel  for  respond- 
ent contends  that  the  declaration  of  home- 
stead relied  on  by  appellant  is  fatally  de- 
fective, in  that  it  fails  to  state  that  tbe  dec- 
larant is  the  head  of  a  family.  Said  home- 
stead declaration  is  as  follows:  "Know  all 
men  by  these  presents:  That  I  do  hereby 
certify  and  declare  that  I  am  married  and 
that  I  do  now  at  the  time  of  making  this 
declaration,  actually  reside  with  my  family 
<m  tbe  land  and  premises  hereinafter  de- 
scribed, that  my  family  consists  of  a  wife 
and  two  children.  That  the  land  and  prem- 
ises on  which  I  reside  are  bounded  and  de- 
8crll)ed  as  follows,  to  wit:  Lying  and  being 
the  town  of  Mountainhome,  in  Elmore  Coun- 
ty, State  of  Idaho,  and  particularly  described 
as  follows:  Lots  five  (5),  six  (6),  seven  (7) 
and  eight  (8)  of  block  ten  (10)  of  the  town  of 
Moantainhome,  Elmore  County,  State  of  Ida- 
ho, according  to  the  plat  of  said  town  now 
on  file  in  tbe  office  of  the  recorder  of  said 
county.  That  it  is  my  intention  to  use  and 
claim  tbe  said  lot  of  land  and  premises  above 
described,  together  with  the  dwelling  house 
thereon  and  its  appurtenances,  and  I  do  here- 
by select  and  claim  tbe  same  as  homestead. 
That  tbe  actual  cash  value  of  said  property 
I  estimate  to  be  fifteen  hundred  dollars.  In 
witness  whereof,  I  have  hereunto  set  my 
band  and  seal  this  20th  day  of  August,  1897. 
A.  B.  Clark  [Seal.]"  Attached  to  said  dec- 
laration is  a  proper  certificate  of  acknowl- 
edgmeut 


SecUon  3071,  Rev.  St.  1887,  provides  what 
the.  declaration  of  homeste&d  must  contain, 
and  is  as  follows:  "The  declaration  of  home- 
stead must  contain:  (1)  A  statement  show- 
ing that  the  person  making  it  is  the  head 
of  a  family;  or,  when  the  declaration  is 
made  by  the  wife,  showing  that  her  husband 
has  not  made  such  declaration,  and  that  she 
therefore  makes  the  declaration  for  their 
joint  benefit;  (2)  a  statement  that  the  per- 
son making  it  is  residing  on  tbe  premises, 
and  claims  them  as  a  homestead;  (3)  a  de- 
scription of  the  premises;  (4)  an  estimate  of 
their  actual  cash  value."  The  first  subdi- 
vision of  said  section  provides  tliat  such  dec- 
laration must  contain  a  statement  showing 
that  the  person  making  It  is  the  head  of  a 
family. 

Does  the  declaration  contain  a  statement 
showing  that  said  Clark  was  the  head  of 
a  family  at  the  date  he  made  the  declara- 
tion? He  states  therein  that  be  is  married; 
that  he  actually  resides  on  the  premises  de- 
scribed in  tbe  declaration,  with  his  family; 
and  that  bis  family  consists  of  a  wife  and 
two  children.  Whilst  he  does  not  state  tbe 
ultimate  fact,  to  wit,  "that  he  Is  the  head  of 
a  family,"  we  think  the  probative  facts  stat- 
ed warrant  the  conclusion  or  the  judicial  in- 
ference tliat  he  is  the  bead  of  a  family,  and 
negative  any  other  inference.  We  are  of  the 
opinion  that,  if  a  homestead  declaration  con- 
tains a  statement  of  sufficient  facts  to  war- 
rant the  conclusion  that  the  person  making 
it  is  the  bead  of  a  family.  It  is  sufficient,  and 
is  a  substantial  compliance  with  the  pro- 
visions of  subdivision  1  of  said  section  in 
that  regard.  Through  motives  of  public  pol- 
icy and  humanity  to  the  debtor  and  his  fam- 
ily, exemption  and  homestead  laws  have  been 
enacted;  and,  even  aside  from  the  provisions 
of  section  4,  Rev.  St,  which  provides  that 
all  statutes  must  be  liberally  construed,  we 
can  hardly  conceive  the  necessity  or  propriety 
of  strictly  construing  a  statute  having  mercy 
and  benevolence  for  its  object. 

It  is  contended  by  counsel  for  respondent 
that  under  the  provisions  of  section  3058,. 
Rev.  St.  1887,  the  wife  is  included  in  the 
phrase  "head  of  a  family,"  and  for  that  rea- 
son the  husband  is  not  necessarily  the  head 
of  the  family,  and  that  tbe  statements  in 
said  declaration  of  homestead  are  not  suffi- 
cient to  show  that  said  Clark  was  the  bead 
of  bis  family.  Counsel  cites  Jones  v.  Wad- 
dy,  66  Cal.  457,  6  Pac.  92,  as  showing  the 
change  in  section  1263  of  tbe  Civil  Code  of 
that  state  prior  to  its  amendment  tn  1874. 
That  section,  before  amendment,  provided 
that  the  declaration  of  homestead  must  con- 
tain "a  statement  of  the  facts  that  show  the 
person  making  it  to  be  the  bead  of  a  family." 
After  the  amendment  of  1874,  the  al)Ove- 
quoted  provision  read  as  follows:  "A  state- 
ment showing  that  the  person  making  it  is 
the  head  of  a-  family."  In  commenting  on 
that  amendfnent  the  court  says  in  the  opin- 
ion of  Jones  V.  Waddy,  supra,  that  "from  th« 
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phraseology  of  the  amendment,  it  Is  mani- 
fest that  the  Legislature  intended  to  -dis- 
pense with  'a  statement  of  the  facts'  in  a 
declaration  from  which  the  altlmate  fact 
might  be  judicially  Inferred,  and  to  require 
a  simple  statement  or  recital  of  the  ultimate 
fact."  The  court  there  holds  that  a  state- 
ment In  the  declaration  of  homestead  that 
the  declarant  Is  the  head  of  a  family  Is  suffi- 
cient. Bnt  It  does  not  hold.  In  terms  or  by 
inference,  that  the  declaration  there  under 
consideration  would  have  been  held  void  if 
It  had  contained  a  statement  of  facts  from 
which  it  could  be  Judicially  inferred  that  the 
declarant  was  the  head  of  a  family,  Instead 
of  a  statement  of  the  ultimate  fact  that  the 
declarant  was  the  head  of  a  family.  We  are 
clearly  of  the  opinion  that,  if  the  declaration 
of  homestead  contains  a  statement  of  proba- 
tive facts  sufficient  to  show  that  the  declarant 
was  qualified  to  make  the  declaration,  the 
declaration  is  sufficient  on  the  point  under 
consideration  to  satisfy  the  requirements  of 
said  provision  of  section  3071,  Rev.  St  1887. 

The  question  of  the  abandonment  of  said 
homestead  is  suggested.  Section  3041,  Rev. 
8t.  1887,  provides  how  a  homestead  may  be 
abandoned.  That  section  provides  that  a 
homestead  can  only  be  abandoned  by  a  dec- 
laration of  abandonment,  or  a  grant  or  con- 
veyance thereof,  executed  by  the  husband 
and  wife  if  the  claimant  is  married,  and  by 
the  claimant  If  unmarried.  It  will  thus  be 
seen  that  one  spouse  cannot  sell  and  dispose 
of  the  homestead  by  grant  or  conveyance 
unless  it  is  duly  signed  and  acknowledged  by 
both,  and,  as  that  was  not  done  in  the  al- 
leged sale  by  Clark  to  respondent.  It  was  not 
a  sale  that  a  court  of  equity  can  enforce. 

For  the  foregoing  reasons,  the  Judgment  is 
reversed,  and  the  cause  remanded,  with  In- 
•tmctions  to  enter  judgment  in  fu  .or  of  the 
appellant  Costs  of  this  appeal  are  awarded 
to  the  appellant 

AILSHIG,  3.,  concurs.  STOOKSLAOHjR, 
J.,  did  not  sit  at  the  hearing,  and  took  no 
part  in  the  decision  of  this  case. 


(141  Cal.  634) 

COHEN  T.  COHEN.     (8.  F.  2,872.)» 

(Supreme  Court  of  California.     Jan.  8,  1904.) 

CONTRACTS— CONSTRUCTION— PROVISION     FOB 

SUPPORT— APPEAlr-RENDITION 

OP  JUDGMENT. 

1.  A  contract  between  a  father  and  son  pro- 
vided thitt,  in  conBideration  of  the  transfer  by 
the  father  to  the  son  of  certain  property,  the 
latter  would  pay  to  the  former  the  aum  of  $25 
a  month  during  his  life,  and  after  his  death 
to  the  sou's  two  sisters  "during  the  period 
thej  remain  single  or  unmarried,  and  said  pay- 
ment la  to  cease  as  soon  as  both  ar;  married," 
but  said  pa.vment  was  only  to  be  made  in  case 
the  sisters  (naming  them  separately)  "are  un- 
married after  the  death"  of  the  father.  Held, 
that  the  payment  was  to  be  continued  after  the 
death  of  the  father,  in  the  event  that  either 
of  the  sisters  was  then  unmarried,  for  the  bene- 
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fit  of  the  nnmarried  one,  and  was  to  cease  only 
when  both  had  married. 

2.  On  appeal  from  a  judgment  on  the  Judg- 
ment roll,  a  finding  that  nothing  was  due  to- 
defendant  on  her  cross-complaint  precludes  the 
Su[ireme  Court  from  directing  judgment  to  be 
entered  in  her  favor  thereon. 

Department  1.  Appeal  from  Superior 
Court,  Caty  and  County  of  San  Francisco; 
M.  C.  Sloss,  Judge. 

Action  by  G.  S.  Cohen  against  Rose  Coben. 
From  a  judgment  for  plaintiff,  defendant  ap- 
jfe&\a.    Reversed. 

Henry  H.  Davis  (P.  F.  Dunne,  of  coiinsel)^ 
for  appellant    O.  turn  Suden,  for  respondent. 

ANGEIaLOTTI,  J.  This  action  was  broagbt 
for  the  purpose  of  determining  an  adverse 
claim  made  by  defendant  against  plaintiff, 
based  upon  a  written  contract  executed  by 
plaintiff  to  his  father,  William  Coben.  Judg- 
ment was  given  in  favor  of  plaintiff,  decree- 
ing that  plaintiff  Is  not  bound,  under  said 
contract  to  pay  to  defendant  any  sum  of 
money  whatever,  and  enjoining  defendant 
from  making  any  claims  against  plaintiff  un- 
der said  contract  Defendant  appeals  from 
said  judgment,  on  the  judgment  roll. 

The  findings  of  the  court,  upon  which  tbe 
judgment  is  based,  show  the  fcdiowing  facts: 
The  contract  involved  was  entered  into  be- 
tween plaintiff  and  his  father  on  May  22, 
1883;  the  consideration  for  the  promise  of 
plaintiff  therein  contained  being  the  transfer 
to  him  by  his  father  of  a  lot  of  personal  prop- 
erty, stock,  and  the  good  will  of  a  business 
carried  on  by  the  father.  In  consideration 
of  such  transfer,  plaintiff  agreed  to  pay  t» 
his  father  the  sum  of  $25  on  the  1st  day  of 
each  and  every  month  thereafter,  during  the  ' 
period  of  the  natural  life  of  the  father,  and. 
further  "to  pay  said  sum,  of  twenty-five  dol- 
lars, as  aforesaid,  to  his  sisters  Rose  and 
Esther  Cohen,  or  to  their  order  during  tbe 
period  they  remain  single  or  unmarried,  and 
said  payment  is  to  cease  as  soon  as  both  are 
married,  but  the  payment  as  aforesaid  Is  only 
to  be  made  to  said  Rose  and  Esther  ColieB 
in  case  the  said  Rose  and  Esther  Cohen  are 
unmarried  after  the  death  or  decease  of  said 
party  of  tbe  second  part"  The  father  was 
the  party  of  the  second  part  Tbe  defend- 
ant is  the  Rose  Cohen  mentioned  in  said 
agreement  Plaintiff  made  the  payments 
stipulated  to  his  father  until  the  21st  day  of 
September,  1899,  when  said  father  died,  leav- 
ing, him  surviving,  the  defendant  and  also 
tbe  said  Esther  Cohen.  Prior  to  the  death  of 
her  father,  said  Esther  Cohen  became,  and 
ever  since  has  heen,  a  married  woman.  The 
defendant  Rose  Cohen,  has  never  been  • 
married  woman.  Elsther  Cohen  makes  no 
claim  under  said  contract 

Certain  allegations  of  the  complaint  as  to 
a  subsequent  agreement  for  the  cancellation 
and  destruction  of  the  agreement,  and  «8  to 
a  marriage  of  defendant,  are  found  to  be  un- 
true;  and  tbe  judgment  of  the  court  in  Ca- 


Digitized  by 


Google 


Cal.) 


PEOPLE  r.  CREEKS. 


101 


Tor  of  plaintiff  is  entirely  based  upon  the 
theory  tJjat,  under  the  terms  of  tlie  contract, 
tbe  marriage  of  one  of  the  sisters  prior  to  the 
death  of  tbe  father  terminated  all  liability 
of  plaintiff  thereunder,  so  far  as  the  sisters 
are  concerned.  The  material  facts  are  fully 
found  by  the  court,  and  the  only  question  pre- 
sented by  this  appeal  is  as  to  the  proper  con- 
struction of  the  written  agreement  in  this  re- 
spect 

While  the  agreement  is  not  as  clearly  and 
concisely  expressed  in  this  behalf  as  it  might 
have  been,  we  are  of  the  opinion  that  it  sutB- 
cientty  shows  that  it  was  the  mutual  inten- 
tion of  the  parties  thereto  that  the  monthly 
payment  of  $25  was  to  be  continued  after  the 
death  of  the  father,  in  the  erent  that  either 
of  his  two  daughters  was  then  unmarried,  for 
the  benefit  of  such  unmarried  daughter,  and 
was  to  cease  only  when  both  had  married. 
Taking  the  whole  contract  together  in  such 
a  manner  as  to  give  effect  to  every  part,  such 
appears  to  be  the  only  reasonable  construc- 
tion. The  construction  contended  for  by  re- 
spondent is  imreasonable,  in  this:  that  while, 
under  such  construction,  no  payment  is  to 
be  made  to  the  unmarried  sister  if  the  other 
sister  married  prior  to  the  death  of  the  fa- 
ther, on  tbe  other  hand,  if  neither  sister 
married  prior  to  such  death,  the  payments  to 
the  sisters  must  commence  at  such  death, 
and  continue,  despite  the  subsequent  mar- 
.  riage  of  one,  until  both  are  married,  for 
there  can  be  no  doubt,  under  the  wording  of 
the  contract,  unless  tbe  provision  as  to  the 
time  of  cessation  of  payments  be  entirely 
disregarded,  that,  once  having  commenced, 
they  shall  cease  only  when  "both  are  mar- 
ried." It  Is  Impossible  to  conceive  of  any 
object  for  such  a  distinction.  It  Is  likewise 
dUticuIt  to  understand  why  the  parties  should 
agree  that  the  unmarried  sister  should  be  de- 
prived of  the  benefit  of  a  payment  intended 
for  her  support  while  she  remained  unmar- 
ried, simply  because  her  sister,  for  whose 
support  while  unmarried  it  was  also  intended, 
became  a  matried  woman.  Tbe  provisions 
for  the  payment  to  the  sisters  were  undoubt- 
edly inserted  with  a  well-understood  object, 
Tbe  father  was  contracting  for  the  benefit  of 
his  daughters,  providing  partially  for  their 
support  after  his  death,  so  long  as  they  did 
not,  throngh  marriage,  acquire  other  means 
of  support.  This  Is  clearly  shown  by  the 
contract.  The  taking  away  of  this  support 
from  one  because  of  tbe  marriage  of  the  oth- 
er is  plainly  Inconsistent  with  this  object. 
It  further  clearly  appears,  we  think,  that 
neither  sister  was  to  be  a  beneficiary  under 
said  contract  after  her  marriage.  The  con- 
tract between  tbe  parties  was  simply  this, 
vb.:  The  son,  in  consideration  of  the  trans- 
fer to  him  of  his  father's  property,  assumed 
the  obligation  to  support,  to  a  specified  ex- 
tent, his  father  while  he  lived,  and  after  his 
father's  death,  his  unmarried  sisters,  if  any 
•there  then  were,  until  they  became  married, 
when,  according  to  the  understanding  of  fa- 


ther and  son,  they  would  not  need  further  aid. 
The  amount  stipulated  was  to  be  paid  by 
the  son,  after  his  father's  death,  if  the  sis- 
ters survived,  unless  in  the  meantime  both 
sisters  had  married,  and  no  portion  thereof 
was  at  any  time  to  be  paid  to  any  married 
sister.  So  long  as  an  unmarried  sister  re- 
mained. Just  so  long  must  the  payment  to  her 
continue.  This  construction  gives  effect  to 
every  part  of  the  contract,  and  effectuates 
what  the  contract  clearly  indicates  was  the 
mutual  intention  of  the  parties  executing  it. 
The  last  clause  quoted  above  from  the  con- 
tract, to  the  effect  that  the  payment  Is  only 
to  be  made  to  the  sisters  "in  case  they 
♦  •  •  are  unmarried  after  the  death"  of 
the  father,  and  upon  which  respondent  so 
strongly  relies,  is  substantially  the  same  in 
all  material  respects  as  the  first  clause  quot- 
ed, where  he  agreed  to  pay  the  money  "to 
his  sisters  •  ♦  •  during  the  period  they 
remain  •  •  •  unmarried,"  which  is  fol- 
lowed by  the  provision  that  "said  payment  is 
to  cease  as  soon  as  both  are  married."  This 
provision  Indicates  most  clearly  that  the  par- 
ties did  not  intend  that  the  marriage  of  one 
should  cut  off  the  other.  The  pronouns  and 
conjunctions  are  the  same  In  the  last  as  In 
tbe  first  clause,  and  must  be  presumed  to 
have  been  used  to  express  the  same  meaning 
In  both  places.  The  time  of  cessation  of  the 
payments  is  clearly  and  definitely  stated,  in 
terms  that  cannot  be  misunderstood,  viz.,  "as 
soon  as  both  are  married,"  and  the  final 
clause  was  apparently  inserted  to  make  cer- 
tain the  proposition  that  no  payment  was  to 
be  made  after  the  death  of  the  father,  in  the 
event  that  both  are  married  before  such 
death.  Plaintiff  was  not  entitled  to  any  re- 
lief by  this  action. 

Defendant,  by  cross-complaint,  sought 
Judgment  for  certain  installments  alleged  to 
be  due  her  under  the  contract;  but  the  find- 
ing of  the  court  in  regard  thereto,  being  to 
the  effect  that  there  is  not  unpaid  any  sum 
of  money  thereon,  precludes  this  court  from 
directing  that  Judgment  be  entered  on  said 
cross-complaint  in  favw  of  defendant 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  couri  below 
to  enter  Judgment  to  the  effect  that  plaintiff 
take  nothing  by  this  action,  and  that  defend- 
ant recover  her  costs. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J 


au  CaL  629) 

PEOPLE  V.  CREEKS.    (Cr.  993.) 

(Supreme  Court  of  California.     Jan.  7,  1901.) 

HOMICIDE— IMPEACHING  EVIDENCE— 
ADMISSIBILITY. 

1.  In  a  prosecution  for  murder,  defendant's 
Kuilt  was  sought  to  be  proved  by  circumstantial 
evideuoe,  the  most  important  of  which  related 
to  trnpks  lending  from  the  place  of  the  killing, 
and  appnrently  piade  by  shoes  similar  to  a  pair 
found  m  defendant's  room.  The  only  direct 
evidence  that  he  wore  them  at  the  time  in 
question  whs  brought  oat  by  the  examination 
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of  bis  mother  on  behalf  of  the  state.  After 
she  had  stated  that  she  could  not  tell  what 
shoes  he  hnd  on,  she  wa.s  asked  on  the  redirect 
examinatioQ  if  she  did  not  at  the  preliminary 
trial  say  that  he  had  those  shoes  on.  Without 
objection,  she  answered  that  she  did,  but  that  it 
was  a  mistake.  iShe  was  subsequently  recalled 
by  the  state,  and,  after  being  allowed  to  read 
her  testimony  given  at  the  coroner's  inquest, 
she  was  compelled  to  testify,  over  objection, 
that  at  the  in>}uest  she  testified  that  he  wore 
such  shoes  during  the  whole  of  the  day  of  the 
homicide.  Held,  that  as  witness  had  merely 
tailed  to  testify  as  expected  by  the  state,  but 
hnd  not  testified  again.st  it,  the  evidence  thus 
elicited  wa.s  incompetent. 
Van  Dyke,  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court,  Tu- 
lare County;   W.  B.  Wallace,  Judge. 

Frank  Creeks  was  convicted  of  murder, 
and  he  appeals.     Reversed. 

J.  S.  Clack  and  D.  M.  £>lward8,  for  appel- 
lant. U.  S.  Webb,  Atty.  Gen.,  and  E.  B, 
Power,  Dep.  Atty.  Gen.,  for  the  People. 

PEB  CUKIAM.  The  defendant  was  con- 
victed of  the  crime  of  murder  In  the  first  de- 
gree for  the  killing  of  one  James  N.  Cornell, 
and  adjudged  to  suffer  death.  He  appeals 
from  the  Judgment,  and  from  an  order  deny- 
ing bis  motion  for  a  new  trial. 

The  deceased  was  found  dead  on  bis  own 
land,  under  circumstances  showing  tbat  he 
had  been  shot  from  behind  with  a  shotgun, 
and  that  whatever  valuables  he  bad  on  bis 
person  bad  been  taken  by  the  murderer. 
The  evidence  relied  upon  to  connect  the  de- 
fendant with  the  killing  was  wholly  circum- 
stantial. There  was  evidence  tending  to  ex- 
plain away  many  of  the  circumstances,  and 
to  create  a  doubt  of  the  guilt  of  the  defend- 
ant, but  there  were  circumstances  tending 
strongly  to  show  guilt,  and  It  cannot  be  held 
that  the  evidence  was  insufficient  to  sustain 
the  verdict.  Most  important  evidence,  bow- 
ever,  against  the  defendant,  was  that  rela- 
tive to  shoe  tracks  leading  to  and  from  the 
place  of  the  killing,  which  were  apparently 
made  by  shoes  similar  to  a  pair  found  in  de- 
fendant's room.  It  was  all-important  for 
the  prosecution  to  show.  If  It  could,  that  de- 
fendant wore  those  particular  shoes  on  the 
afternoon  of  the  killing.  There  is  no  direct 
evidence  in  the  record  showing  that  be  did 
so  wear  them,  except  that  afforded  by  the 
prior  statements  of  defendant's  mother  that 
be  did  have  on  those  shoes  at  the  time  be  left 
her  home  shortly  before  the  killing.  The 
mother  was  called  as  a  witness  by  the  pros- 
ecution, and  having.  In  response  to  the  ques- 
tions of  the  district  attorney,  testified  gen- 
erally as  to  the  movements  of  tbe  defendant 
on  the  day  of  tbe  boraiclde,  said:  "I  could 
not  tell  you  what  shoes  he  had  on  when  be 
went  bunting.  I  cannot  swear  positively 
what  shoes  he  had  on."  In  so  testifying,  she 
apparently  did  not  come  up  to  the  expecta- 
tions of  the  district  attorney,  who,  on  redirect 
examination,  asked  her  if  she  did  not,  at  the 
preliminary  examination,  testify  that  be  had 
those  shoes  on  his  feet  when  be  left  home 


that  afternoon.  Without  objection,  sbe  an- 
swered tbat  sbe  did  say  so  at  tbat  time,  and 
also  said,  "But  it  was  a  mistake,  for  I 
didn't  notice  them  on  bis  feet  after  dinner." 
She  was  subsequently  recalled  by  the  prose- 
cution, and  compelled,  over  objection,  to 
testify  tbat  at  tbe  coroner's  inquest  she  tes- 
tified tbat  be  wore  those  shoes  during  tbe 
whole  of  tbe  day  of  the  homicide.  Sbe  was 
further  asked  if  her  memory  was  not  much 
fresher  on  that  point  at  that  time  than  on 
tbe  trial,  and  answered  that  It  was,  but 
that  sbe  was  sick  at  the  time.  The  prosecu- 
tion was  further  allowed  to  show  by  another 
witness  who  was  at  the  coroner's  Inquest 
that  tbe  shoes  concerning  which  the  mother 
then  testified  were  the  shoes  which  corre- 
sponded with  tbe  tracks  near  tbe  place  of 
the  homicide.  This  testimony  was  the  only 
direct  evidence  in  tbe  case  tending  to  show 
that  the  defendant  at  tbe  time  of  tbe  homi- 
cide wore  shoes  that  could  Have  made  those 
tracks.  It  Is  unnecessary  to  point  out  the 
prejudicial  effect  of  tbe  evidence  as  to  these 
declarations,  especially  when  we  stop  to  con- 
sider that  they  came  from  the  lips  of  one 
who  would  naturally  seek  to  conceal  every- 
thing that  might  be  injurious  to  defend- 
ant's cause. 

The  evidence  thus  elicited  over  the  objec- 
tion was  incompetent  for  any  purpose.  It 
was  clearly  not  offered  for  the  puri>ose  of 
refreshing  the  memory  of  the  witness,  as 
was  the  case  with  an  unimportant  question  in 
People  V.  Durrant,  116  Cal.  179,  213,  48  Pac. 
75.  Here  the  memory  of  the  witness  bad 
been  fully  refreshed  by  tbe  question  as  to 
her  testimony  in  regard  to  the  same  matter 
given  at  the  preliminary  examination,  when 
sbe  had  acknowledged  the  testimony,  and  at- 
tempted to  excuse  it  by  stating  tbat  sbe  was 
then  mistaken.  Her  memory  bad  been  fur- 
ther refreshed  on  tbe  trial  by  being  allowed 
silently  to  read  tbe  transcript  of  her  testimony 
given  at  the  coroner's  inquest,  before  being 
questioned  as  to  the  same.  The  testimony 
was  sought  to  be  elicited  solely  for  the 
purpose  of  getting  before  the  Jury  state- 
ments made  by  the  mother  on  a  prior  occa- 
sion, tending  to  make  out  the  case  of  the 
people.  Where  a  witness  called  by  a  party 
has  simply  failed  to  testify  to -all  that  party 
expected  or  desired,  but  has  not  given  testi- 
mony against  him,  it  Is  not  permissible  for 
the  party  calling  him  to  prove  that  such  wit- 
ness bad  previously  made  statements  which, 
if  sworn  to  at  tbe  trial,  would  tend  to 
make  out  his  case.  As  was  said  by  Mr.  Jus- 
tice McKlnstry  in  People  v.  Jacobs,  49  Cal. 
384:  "To  admit  the  proof  of  such  statements 
would  enable  tbe  party  to  get  the  naked  dec- 
laration of  the  witness'before  the  Jury  as  in- 
dependent evidence."  That  such  testimony 
is  not  authorized  by  the  provisions  of  sec- 
tions 2049,  2052,  Code  Civ.  Proc,  was  square- 
ly held  In  People  v.  De  Witt,  68  Cal.  584,  588, 
10  Pac.  212.  The  decisions  of  this  court  uni- 
formly  bold   such   testimony   objectionable. 
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See  People  T.  Jacobs,  49  Cal.  384;  People  v. 
De  Witt,  68  Cal.  584,  588,  10  Pac.  212;  Peo- 
ple V.  Wallace,  89  Cal.  158,  164,  26  Pac.  630; 
People  V.  Mitchell,  94  Cal.  550,  566,  29  Pac. 
1106;  In  re  Kennedy,  104  Cal.  429,  431,  38 
Pac.  03;  People  v.  Conkling,  111  Cal.  624,  44 
Pac.  314;  People  v.  Crespl,  115  Cal.  55,  46 
Pac.  863.  Upon  this  subject,  this  court  hns 
never  gone  further  than  to  hold  that  where 
a  witness  called  by  a  party  has  given  dam- 
aging testimony  against  him— as,  for  in- 
stance, if  the  mother  had  here  afl^matively 
testified  that  defendant  did  not  wear  the 
shoes  when  he  left  her  home— the  party  call- 
ing him  may  show  that  the  witness  pre- 
viously made  statements  inconsistent  with 
Ills  present  testimony,  and  this  ruling  is  ap- 
parently upon  the  theory  that  the  party  was 
surprised  by  the  adverse  testimony  given  by 
his  own  witness.  Here,  as  was  said  In  Peo- 
ple V.  Mitchell,  supra,  "the  impeaching  state- 
ments were  evidently  desired  as  evidence. 
If  such  testimony  were  admissible,  it  would 
be  easy  to  manufacture  evidence  of  that 
bind.  If  a  witness  merely  fails  to  testify  as 
expected,  that  does  not  authorize  the  party 
calling  him  to  prove  that  the  witness  had 
elsewhere  made  the  desired  statements." 
See,  also.  People  v.  Conkling,  supra. 

The  prejudicial  effect  of  this  testimony 
was  not  obviated  by  the  fact  that  the  wit- 
ness had,  without  objection,  acknowledged 
the  giving  of  such  testimony  before  the  com- 
mitting magistrate.  She  liad  attempted  to 
explain  such  discrepancy  by  stating  that  "it 
was  a  mistake,  for  she  didn't  notice  them  on 
his  feet  after  dinner."  It  was  not  likely  that 
she  wonld  make  the  same  "mistake"  in  such 
a  matter  on  two  occasions;  and  the  fact 
that  she  had  also  at  the  inquest,  immediate- 
ly after  the  homicide,  made  this  most  dam- 
aging declaration  against  her  son,  must  have 
operated  with  telling  effect  upon  the  Jury. 
Because  of  the  erroneous  admissions  of  this 
evidence,  the  Judgment  must  be  reversed. 
We  are  not  disposed  to  regard  seriously  tech- 
nical errors,  which  could  not  have  substan- 
tially affected  the  rights  of  a  defendant,  but, 
where  it  is  clear  that  an  error  must  have 
injuriously  affected  bis  cause,  the  Judgment 
cannot  be  allowed  to  stand. 

An  examination  of  the  record  In  this  case 
indicates  that  there  may  be  a  serious  ques- 
tion as  to  the  correctness  of  some  of  the 
rulings  of  the  trial  court  in  excluding  evi- 
dence offered  by  the  defendant  relative  to 
the  shoe  tracks.  Upon  this  most  important 
matter,  it  is  needless  to  suggest  that  the  de- 
fendant is  entitled  to  have  admitted  all  legal 
evidence  offered  by  him  tending  to  contradict 
that  offered  by  the  prosecution. 

The  transcript  in  this  case  contains  822 
pages  and  2,460  folios— many  times  more  than 
the  necessities  of  the  case  required.  Some- 
tliing  over  100  rulings  of  the  court  are  as- 
signed as  error,  but  most  of  these  assign- 
ments are  so  trivial  as  not  to  be  worthy 
of  notice  by  any  court    In  the  majority  of 


oases  designated  as  error,  appellant's  coun- 
sel do  not  deign  to  specify  in  what  particu- 
lar the  error  consists,  but  simply  state  that 
the  court  erred  in  this,  that  it  did  so,  etc. 
The  practice  Indulged  in  herein  has  unneces- 
sarily Increased  the  labors  of  this  court, 
which  is  already  overwhelmed  with  business. 
Because  of  the  importance  of  the  case,  we 
liave,  however,  thoroughly  examined  the 
transcript;  and  it  is  entirely  due  to  such  ex- 
amination that  the  error  necessitating  a  re- 
versal has  been  brought  to  light,  notwith- 
standing the  obscurity  caused  by  the  unneces- 
sarily voluminous  record,  and  the  assignment 
of  so  many  trivial  errors  without  cause. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

VAN  DYKE,  J.  I  dissent.  The  evidence 
in  this  case  shows  that  a  cold-blooded  and 
most  atrocious  murder  was  committed,  and 
that  robbery  was  the  motive,  and  all  the  cir- 
cumstances point  to  the  defendant  as  the 
guUty  party.  The  error'  referred  to  in  the 
opinion  of  the  court,  and  on  which  the  case 
is  reversed,  in  my  opinion,  did  not  affect  the 
substantial  rights  of  the  defendant,  and  it 
is  the  law:  "After  hearing  the  appeal  the 
court  must  give  Judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions, 
which  do  not  affect  the  substantial  rights  of 
the  parties."  Pen.  Code,  {  1258.  And  there- 
fore I  am  of  the  opinion  that  the  Judgment 
of  the  court  below  should  be  affirmed 


(141  Cal.  S23) 
In  re  CHRI.STAL.     (Cr.  1,038.) 
(Supreme  Court  of  California.     Jan.  6,  1904.) 

HABEAS  CORPUS^-CUSTODY  OF  MINOR  SON- 
RESPONDENTS  RIGHT  TO  DISCHARQB. 
1.  When-  on.  the  bearing  on  the  return  to  an 
application  for  a  writ  of  habeas  corpus  to  com- 
pel respondents  to  produce  the  body  of  the  pe- 
titioner's son,  15  years  old,  it  conclusively  ap- 
pears that  he  left  his  father  of  bis  own  volition, 
and  was  not  detained  by  respondents,  to  whose 
residence  he  came  after  leaving  his  father,  and 
that  he  had  left  them  for  Honolulu  on  the  invi- 
tation of  his  sister,  and  that  respondents,  merely 
from  motives  of  humanity,  furnished  him  with 
sufficient  funds  for  his  comfort  on  the  trip, 
the  respondents  must  be  discharged  and  the  writ 
dismissed.  ' 

In  Banc.  Application  by  J.  F.  Christal  for 
writ  of  habeas  corpus  against  R.  F.  and 
Teresa  Johnson.  Respondents  discharged, 
and  the  writ  dismissed. 

William  T.  Kearney,  for  petitioner.  C.  F. 
Lacey  (W.  W.  Foote,  of  counsel),  for  respond- 
ents. 

SHAW,  J.  This  is  an  application  by  J. 
F.  Christal,  father  of  Leo  J.  Christal,  for  a 
writ  of  habeas  coi-pus,  to  compel  the  re- 
spondents, R.  F.  Johnson  and  his  wife,  Ter- 
esa Johnson,  the  aunt  of  Leo  J.  Christal,  to 
produce  the  body  of  said  Leo  J.  Christal. 
The  petition  was  filed  on  the  28th  day  of 
May,  1903.    Respondents  make  return  that 
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said  Leo  J.  Cbristal,  on  about  the  7tb  day 
of  May,  1903,  of  his  own  volition,  went  to 
Honolulu,  and  there  remains,  living  with  his 
sister,  Anita  Chrlstal,  and  that  he  Is  not  with- 
in their  custody  or  control.  Upon  the  hear- 
ing the  respondent,  R.  F.  Johnson,  was  cross- 
examined  with  reference  to  the  facts  stated 
in  the  return.  Thereupon  It  appeared  that 
the  boy,  being  15  years  of  age.  In  February 
last  resided  In  Santa  Cruz  with  bis  father; 
that  at  the  time  he  voluntarily  left  his  home, 
owing  to  some  quarrel  with  his  father,  and 
went  to  the  residence  of  the  respondents, 
in  Monterey  county,  and  there  remained  with 
them  until  May  6th,  not  at  their  solicitation 
or  procurement,  but  of  his  own  free  will; 
that  he  declared  that  he  would  never  return 
to  his  father,  but  would  rather  throw  himself 
into  the  bay  or  become  a  tramp;  that  his 
sister,  who  is  now  In  Honolulu,  wrote  to  blm 
to  come  to  her  to  reside,  whereupon  he  de- 
clared his  Intention  of  going;  that  upon 
his  so  declaring  his  intention,  and  making 
preparations  to  go,  he  having  no  money 
wherewith  to  pay  his  passage,  the  respondent 
R.  F.  Johnson,  who  bad  in  his  control  mon- 
ey belonging  to  the  boy,  arranged  to  have 
his  passage  paid,  and  to  that  extent  assist- 
ed in  his  departure,  but  that  he  did  not  ad- 
vise or  counsel  or  encourage  him  to  go.  Re- 
spondent strenuously  denies  that  this  was 
done  In  anticipation  of  the  Issuance  of  any 
writ,  or  that  he  had  any  wish  or  desire  to 
prevent  the  boy  from  returning  to  the  cus- 
tody of  bis  father,  and  there  is  no  evidence 
to  the  contrary  sufficient  to  satisfy  the  court 
that  his  statements  are  not  true. 

Counsel  for  the  petitioner  cite  authorities 
to  the  effect  that  where  a  child  has  been 
given  by  the  parent  into  the  custody  of  a 
third  person,  or  where  it  has  been  taken  into 
custody  by  a  third  person  against  the  wish 
of  the  parent,  or  through  some  design  to 
take  it  from  the  parent's  custody,  and  after- 
wards, upon  a  demand  by  the  parent  for  its 
production.  It  appears  that  the  parties  so 
having  the  custody  or  control  of  the  child, 
In  anticipation  of  the  issuance  of  a  writ 
of  habeas  corpus,  with  the  purpose  of  de- 
priving the  parent  of  Its  custody,  have  caus- 
ed it  to  be  taken  beyond  the  Jurisdiction 
of  the  court,  the  fact  that  It  is  at  the  time 
of.  the  bearing  beyond  the  control  of  the  re- 
spondent Is  no  answer  to  the  writ.  The 
court,  under  such  circumstances.  If  It  has 
any  reasonable  ground  to  believe  that  the 
respondent  can  produce  the  child,  will  Im- 
prison him  until  the  child  Is  produced,  or 
until  it  is  demonstrated  that  its  production 
by  the  respondent  is  impossible.  These  au- 
thorities have  no  application  to  this  case. 
Here  the  child  is  15  years  of  age,  and  in 
size  is  a  man.  So  far  as  the  evidence  shows, 
he  has  not  been  detained  from  the  father 
by  the  respondents,  and  he  was  not  sent  to 
Honolulu  in  anticipation  of  any  writ,  nor 
for  the  purpose  of  depriving  the  father  of 
bis  custody.    He  went  of  his  own  volition. 


and  all  that  the  respondents  did  was,  from 
motives*  of  humanity,  to  furnish  him  suffi- 
cient funds  for  his  comfort  on  the  trip.  It 
appears  that  this  was  not  done  for  any  ul- 
terior or  sinister  motive  or  purpose,  and, 
further,  that  the  child  is  not  now  under  the 
control  of  the  respondents. 

We  are  therefore  of  the  opinion  that  the 
respondents  must  be  discharged  and  the  writ 
dismissed. 

We  <concur:  VAN  DTKE,  J.;  McFAR- 
liAND,  J.;  HENSHAW,  J.;  LORIGAN,  J.; 
ANGELLOTTI,  J. 


a41  Cal.  SU) 
BAILEY  et  ux.  v.  KREUTZMANN.     (S.  F. 

2.424.) 
(Supreme  Court  of  California.    Jan.  5,  1004.) 

PHYSICIANS  AND  SVROBONS— UALPRACTICB- 
NEOUGENCE!  AND  LACK  OF  SKILI^^UES- 
TIONS  FOR  JURY— BVIDBNCB— NEW  TRIAL- 
TRIAL  COURT— DISCRETION  — AFPEAIi  —  FRB- 
SUMPTION. 

1.  It  is  within  the  discretion  of  the  trial  court, 
on  proper  application  thereto,  in  case  of  ex- 
cusable neglect,  to  relieve  a  party  desiring  to 
make  a  motion  for  a  new  trial  from  his  failure 
to  ser\'e  the  statement  in  time. 

2.  Where  the  trial  court,  on  the  ground  of 
excusable  neglect,  relieves  a  party  desiring  to 
make  a  motion  for  new  trial  from  his  failnre 
to  serve  the  statement  in  time,  the  Supreme 
Court  will  not  presume  that  the  new  trial  was 
refused  on  the  ground  of  any  delay  in  the 
service  of  the  proposed  statement. 

3.  Recitals  by  witnesses  of  the  contents  of 
medical  works,  or  the  substance  of  their  con- 
tents, are  hearsay. 

4.  In  an  action  against  a  physician  by  a  hus- 
band and  wife  to  recover  damage^  for  unskill- 
ful treatment  of  the  wife  as  a  patient,  it  ap- 
peared that  defendant  pronounced  her  ailment 
to  bo  a  cystic  tumor  of  the  ovary,  and  operated 
on  her  for  that  ailment.  After  an  abdominal 
incdeion,  he  discovered  that  the  ovaries  were  in 
reasonably  good  condition,  and,  finding  the 
uterus  enlarged,  concluded  that  the  patient  was 
probably  prefrnant.  The  wound  healed,  and  sub- 
sequent events  proved  that  she  was  not  preg- 
nant. Thereafter  physicians  called  as  witnesses 
reached  the  conclusion  that  the  patient's  trouble 
was  in  fact  a  fibroid  tumor  of  the  uterus.  Held, 
that  whether  the  defendant  was  lacking  in  the 
skill  usually  possessed  by  a  physician  was  a 
question  for  the  jury. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  A.  H.  Bailey,  Jr.,  auu  -wife 
agalnist  Henry  Kreutzmann.  From  an  order 
denying  a  motion  for  a  new  trial,  plaintiffs 
appeal.    Reversed. 

J.  J.  Burt,  for  appellants.  Loewy  Si 
Gutscb,  for  respondent. 

PER  CURIAM.  The  defendant  is  a  phy- 
sician and  surgeon,  and  as  such  he  exam- 
ined the  plaintiff  Hannah  M.  Bailey,  and 
pronounced  her  ailment  to  be  a  cystic  tumor 
of  the  ovary,  and  ordered  her  to  a  hospital, 
where  he  proceeded  to  operate  upon  her  for 

1 4.  See  Physicians  and  Surgeons,   vol.   3$,   Cent. 
Dig.  i  44. 
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tbe  nld  ailment.  After  an  abdominal  In- 
cision and  careful  Inspection  of  tbe  parts, 
he  discovered  tliat  the  ovaries  were  In  rea- 
sonably good  condition,  and,  finding  tbe  ute- 
rus enlarged,  concluded  tbai  tbe  patient  was 
probably  pregnant,  and  sewed  up  the  ind- 
slou.  The  wound  healed,  and  subsequent 
events  proved  that  she  was  not  pregnant  at 
the  time  of  the  attempted  operation.  There- 
after tbe  physicians  and  surgeons  called  as 
witnesses  reached  the  conclusion,  from  tbe 
history  of  the  case  and  all  the  circumstan- 
ces surrounding  it,  that  tbe  patient's  trouble 
was  neither  pregnancy  nor  an  ovarian  tumor, 
but  was  in  fact  a  fibroid  tumor  of  the  uterus, 
or  something  else  nearly  allied  thereto.  Tbe 
patient  and  her  husband  brought  this  suit 
to  recover  $40,000  for  the  said  alleged  un- 
skillful and  negligent  acts  of  defendant 
The  verdict  and  judgment  being  in  defend- 
ant's favor,  plaintiffs  moved  for  a  new  trial, 
and  bring  this  appeal  from  the  order  deny- 
ing the  motion. 

1.  Respondent  makes  the  preliminary  ol>- 
Jectlon  that  tbe  proposed  statement  on  mo- 
tion for  new  trial  was  not  served  In  time, 
and  therefore  the  court  was  warranted  In 
denying  the  motion,  because  tbere  was  no 
proper  record  to  base  it  on.  But  it  appears 
that  apgellants  made  a  motion  In  due  form 
to  be  relieved  from  their  failure  to  serve 
tbe  statement  In  time  upon  the  ground  of 
ezcnsable  neglect  This  motion  was  grant- 
ed, and  thereafter  the  statement  was  duly 
settled  and  certified  by  the  court  It  was 
clearly  within  the  discretion  of  the  court 
to  do  this.  Banta  v.  SUler,  121  Cal.  414, 
63  Pac.  935.  In  view  of  tbe  trial  court's 
order  relieving  appellants  from  their  failure 
to  serve  tbe  statement  in  time,  we  will  not 
presume  that  the  new  trial  was  refused  on 
the  ground  of  any  delay  in  the  service  of  the 
proposed  statement 

2.  Many  objections  are  urged  by  appellant 
bnt  we  will  discuss  only  those  en;ors  which 
seem  to  require  a  reversal  of  the  order  ap- 
pealed from. 

On  the  trial,  medical  witnesses  called  by 
defendant  as  experts  to  prove  that  his  treat- 
ment of  Mrs.  Bailey  was  neither  negligent 
nor  lacking  in  medical  or  surgical  skill,  were 
allowed,  in  response  to  questions  by  defend- 
ant's counsel,  and  against  the  objections  of 
plaintiffs  that  the  same  was  incompetent 
and  hearsay,  to  recite  instances  from  med- 
ical reports  and  authors  illustrating  tbe  dif- 
ficulties which  attend  a  diagnosis  under  tbe 
drcumstances  developed  in  tbe  case  of  Mrs. 
Bailey.  For  Instance,  Dr.  De  Yecchi  was 
permitted  to  say:  "I  refer  to  some  reports 
in  tbe  Annals  of  Medicine,  which  prove  the 
difficulty  of  making  a  diagnosis.  •  •  • 
Prof«»88or  Reverdlng,  of  Geneva,  who  Is  con- 
sidered one  of  the  most  eminent  surgeons 
of  Geneva,  once  examined  a  woman.  He 
could  not  make  a  diagnosis,  but  be  suspect- 
ed pregnancy,  which  diagnosis  be  doubted 
after  tbe  absolute  assertion  of  the  woman 


that  it  was  impossible  that  she  should  be 
pregnant  He  sent  the  woman  to  a  hoslptal 
in  Geneva,  where  the  physician,  after  a  care- 
ful examination  and  questioning  of  the  wom- 
an, decided  to  wait  for  a  while,  under  sus- 
picion of  pregnancy,  and  after  a  month  or 
two  an  abdominal  opening  was  made,  and 
they  found  a  pregnant  uterus  of  six  months." 
Another  physician  testified:  "I  think  yoxt 
will  find  it  in  a  Iiook.  Spencer  Wells,  when 
asked  what  class  of  tumor  he  was  dealing 
with  in  an  operation  he  was  about  to  per- 
form, said:  *I  have  stopped  guessing.  I 
will  tell  yon  when  I  open  tbe  abdomen.* 
That  was  after  he  had  performed  one  thou- 
sand operations.  He  was  the  greatest  au- 
thor on  abdominal  tumors."  Tbere  were 
many  more  of  these  illustrations  and  recitals 
from  standard  authors,  living  and  dead,  but 
the  above  quotations  are  sumcient  to  illus- 
trate the  point  It  has  been  held,  without 
conflict  and  in  an  extended  line  of  cases  in 
this  state,  that  medical  works  are  hearsay 
and  inadmissible  in  evidence,  except,  per- 
haps, on  cross-examination,  when  a  specific 
work  may  be  referred  to.  It  seems,  to  dis- 
credit a  witness  who  has  based  his  testi- 
mony upon  It  People  v.  Wheeler,  60  Cal. 
681,  44  Am.  Rep.  70;  Gallagher  v.  Market 
Street  Ry.  Co.,  67  Cal.  13,  6  Pac.  869,  51 
Am.  Rep.  680,  note;  Lilly  v.  Parkinson,  91 
Cal.  655,  27  Pac.  1001.  In  People  v.  Golden- 
son,  70  Cal.,  at  page  348,  19  Pac.  170.  it 
Is  said:  "Dr.  Woolsey,  one  of  the  experts 
called  by  the  defense,  was  asked  to  hatpe  the 
circumstances  of  tbe  cases  lie  tiad  read  where 
violence  accompanied  hysterical  mania,  and 
the  court  sustained  an  objection  to  the  ques- 
tion. If  allowed,  the  examination  would 
have  been  in  effect  the  Introduction  of  med- 
ical works  in  evidence,  and  therefore  it  was 
properly  rejected."  It  must  be  taken  as  tbe 
settled  rule  in  this  state  that  medical  books 
are  not  admissible  as  evidence,  except  in 
tbe  instance  already  specified.  If  the  books 
themselves  are  hearsay  and  inadmissible,  cer- 
tainly any  recital  of  their  contents  or  the 
substance  thereof  is  none  tbe  less  hearsay, 
and  should  be  excluded  for  that  reason.  It 
Is  apparent  that  tbe  plaintiff's  case  may  liave 
been  materially  prejudiced  by  the  erroneous 
admission  of  this  evidence. 

3.  At  tbe  request  of  respondent  the  court 
instructed  the  Jury  as  follows:  "The  defend- 
ant in  this  action  is  not  charged  by  the 
piaintifTs  with  any  lack  of  general  skill  or 
competency  as  a  physician  and  surgeon.  Thiji 
amounts  to  an  admission,  and  you  are  botad 
to  bold,  accordingly,  that  the  defendant  was 
possessed  of  tliat  ordinary  medical  and  surgi- 
cal knowledge  and  skill  which  the  law  re- 
quires blm  to  possess;  there  being  no  degree 
other  than  that  of  ordinary  knowledge  and 
skill  recognized  by  law  as  a  standard  or  ap- 
plicable as  a  measure  of  knowledge  and  skill 
in  such  cases."  This  instruction  was  er- 
roneous, and  should  not  have  been  given. 
The  plaintiff  charged   the  defendant  with 
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negligence  and  want  of  skill  In  treating  her, 
and  should  have  been  left  to  argue  to  the 
Jury  that  the  facts  presented  showed  that 
the  defendant  was  lacking  In  the  skill  usu- 
ally possessed  by  a  physician  and  surgeon. 
The  order  appealed  from  is  reversed. 


(141  Cat.  508) 

WIIXEY  T.  CROCKER-WOOLWORTH  NAT. 

BANK  OF  SAN  FRANCISCO. 

(S.  F.  2,741.) 

(Supreme  Court  of  California.     Jan.  4,  1904.) 

PARTNERSHIP  —  SECRET  PARTNERS  —  REPRE- 
SENTATIONS OP  OSTENSIBLE  PARTNERS— ES- 
TOPPKL  TO  DENY— RIGHTS  OF  THIRO  PER- 
SONS—RELIANCE ON  REPRESENTATIONS  — 
FINDINGS  —  EVIDENCE  —  SUFFICIENCY  —  AS- 
SIGNEES—RIGHTS UbUIVED  FROM  ASSIGNOR. 

1.  In  an  action  by  the  assignee  of  a  secret 
partner  to  recover  a  bank  deposit  belonging  to 
the  brm,  evidence  held  insulUcieut  te  support  a 
finding  that  delendant  did  not  know  the  osten- 
sible partner  to  be  alone  in  business  under  the 
firm  name,  and  that  such  partner  did  not  after 
a  certain  date  bold  himself  out  to  be  the  Urm's 
sole  member,  or  sole  owner  of  the  business,  aud 
that  he  was  so  considered  in  the  business  world. 

2.  There  being  no  law  preventing  the  use  of  a 
trade-name  by  an  individual,  the  use  by  him 
of  the  term  "&  Co."  after  bis  name  does  not 
import  the  existence  of  a  partnership,  or  that 
any  other  person  than  the  mdividual  named  is 
interested  in  the  business. 

3.  Where  a  bank  had  the  right  to  set  off  an 
individual's  note  against  an  account  kept  by 
him  under  his  trade-name,  such  right  passed  to 
the  blink's  assignee  of  the  note  and  account, 
nothing  having  arisen  prior  to  the  transfer  to 
require  inquiry  on  the  part  of  the  bank  as  to  a 
secret  partnership  between  such  individual  and 
another,  and  notning  aiising  to  call  for  inquiry 
on  the  part  of  the  assignee. 

4.  An  assignee  of  a  note  and  account  has  a 
right  to  rely  on  the  statements  made  by  the 
maker  of  the  note  and  creditor  of  the  account 
to  the  assignor  as  to  his  individual  ownership 
of  the  account,  when  informed  by  the  assignor 
of  such  statements  at  the  time  of  the  transfer. 

5.  That  an  individual  negotiated  a  loan  with 
a  bank,  and  executed  the  note  therefor  in  a 
firm  name,  does  not  show  that  the  bank  dealt 
with  the  maker  of  the  note  as  a  partnership, 
when  it  was  informed  and  believed  that  the 
individual  and  firm  were  the  same. 

(5.  In  an  action  by  the  assignee  of  a  secret 
partner  to  recover  a  bank  deposit  belonging  to 
the  firm,  evidence  examined,  and  heUt  insuffi- 
cient to  support  a  finding  that  defendant  did 
not  give  the  ostensible  partner  credit,  nor  ac- 
cept his  note,  in  reliance  on  his  sole  ownership 
of  a  deposit  standing  in  the  firm  name. 

7.  Where  a  corporation  entered  into  a  part- 
nership with  an  individual  which  the  latter  was 
enjoined  to  keep  secret  from  the  business  world, 
holding  himself  out  as  the  sole  owner  of  the 
business,  it  thereby  constituted  such  individual 
its  agent,  was  bound  by  his  representations, 
and  estopped  to  question  their  truth  as  against 
a  bank  which  extended  credit  to  the  individual 
in  bona  fide  reliance  on  such  individual's  sole 
ownership  of  an  account  with  it  standing  in  the 
firm  name. 

8.  .\n  objection  that  an  estoppel  was  not 
pleaded  was  waived,  and  could  not  be  urged  on 
appeal,  where  no  question  by  demurrer,  or  ob- 
jection to  evidence  in  support  of  that  defense, 
was  raised  in  the  court  below. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  F.  J. 
Murasky,  Judge, 


Action  by  Charles  Q.  Willey  against  the 
Crocker- Woolworth  National  Bank.  From  a 
Judgment  for  plaintiff,  affirmed  In  department 
(72  Pac.  832),  defendant  appeals.    Reversed. 

Henry  E.  Monroe  and  Monroe  &  Cornwall 
fLIoyd  &  Wood,  of  counsel),  for  appellant 
Crandall  &  Bull  (H.  M.  Barstow,  of  counsel), 
for  respondent 

LORIGAN,  J,  This  is  an  appeal  from  a 
judgment  on  a  bill  of  exceptions.  Appellant 
attacks  the  snfficieqcy  of  the  evidence  to  sus- 
tain the  findings  upon  which  Judgment  for 
respondent  was  entered. 

The  facts  are  substantially  as  follows: 
One  a'.  B.  Perry,  some  time  in  the  latter  part 
of  1890  (the  record  does  not  disclose  the  ex- 
act date),  went  to  the  banking  house  of  the 
Tallant  Banking  Company,  in  San  Francisco, 
for  the  purpose  of  opening  a  deposit  account 
with  said  bank  In  the  name  of  A.  B.  Perry  & 
Co.  He  stated  to  the  cashier  of  the  bank  at 
the  time  that  he  was  the  sole  owner  of  the 
business  of  A.  B.  Perry  &  (Do.,  and  bad  no 
partner;  that  he  was  going  to  open  up  his 
business  in  that  style,  and  under  the  name 
of  A.  B,  Perry  &  Co.,  and  run  the  business 
that  way  for  the  appearance  of  it;  that  he 
preferred  to  do  it  in  that  manner,  as  he 
thought  it  gave  him  a  little  strength;  that 
he  expected  to  take  a  partner  In,  and  when 
he  did  so  he  would  not  have  to  make  any 
change.    That  on  January  1,  1897,  the  said 

A.  B,  Perry  and  W.  P,  Puller  &  Co.,  a  cor- 
poration, entered  Into  articles  of  copartner- 
ship under  the  firm  name  and  style  of  A.  B. 
Perry  &  Co.  That  such  articles  provided, 
among  other  things,  that  said  W.  P.  Fuller 
&  Co.,  or  its  employes,  should  not  be  required 
to  give  their  time  or  services  to  the  conduct 
of  such  business;  but  that  A.  B.  Perry  should 
give  his  entire  time  and  attention  to  it.  The 
articles  further  provided  for  the  keeping  of 
books  of  account,  and  in  that  regard  special- 
ly stipulated  that  "said  books  shall  be  kept 
in  the  name  of  A.  B.  Perry  &  Co.,  and  the 
name  of  W.  P.  Fuller  &  Co.  shall  not  appear 
therein,  but  shall  remain  and  be  kept  secret 
and  undisclosed  by  the  parties  hereto.  The 
account  of  W.  P.  Fuller  &  Co.  In  this  copart- 
nership shall  be  kept  In  the  name  of  'Pri- 
vate Partner,'  and  all  credits  and  debits  be- 
longing to  said  W,  P,  Fuller  &  Co.,  as  part- 
ner, shall  be  kept  In  said  name."  That,  aft- 
er the  formation  of  such  partnership,  the  de- 
posit accouut  stood  in  the  name  of  said  A. 

B,  Perry  &  Co.,  with  said  Tallant  Banking 
Company,  and  in  August,  1897,  the  said  A. 
B.  Perry  individually  borrowed  from  the  said 
Tallant  Banking  Company  the  sum  of  |1,- 
000,  for  which  he  gave  his  personal  note,  pay- 
able 90  days  after  date.  In  November,  1898, 
said  Tallant  Banking  Company  transferred 
to  defendant  certain  of  its  assets,  Including 
the  said  note,  and  thereupon  defendant  as- 
sumed certain  liabilities  of  the  Tallant  Bank- 
ing Company,  including  the  liability  for  the 
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deposit  to  the  credit  of  A.  B.  Perry  &  Co. 
Tlie  said  deposit  account  was  thereafter  Itept 
by  defendant  with  said  A.  B.  Perry  &  Co., 
but  said  A.  B.  Perry  tiad  no  individual  de- 
posit with  defendant  at  any  time.  When 
the  transfer  of  the  account  and  note  was 
made  from  the  Tailant  Banlclng  Company  to 
the  defendant  bank,  the  cashier  of  the  for- 
mer informed  the  otiicers  of  the  latter  of  the 
statements  A.  B.  Perry  liad  made,  when  be 
Orst  appeared  at  the  banli,  as  to  bis  sole 
ownership  of  the  business,  that  he  bad  no 
partner,  and  stated  the  reasons  be  gave  why 
he  wished  to  conduct  the  business  under  the 
firm  name  of  A.  B.  Perry  &  Co.  That  neither 
the  Xallant  Banicing  Company  nor  the  de- 
fendant bank  ever  had  any  actual  notice 
that  A.  B.  Perry  &  Co.  represented  a  part- 
nershlp,  *r  that  A.  B.  Perry  had  a  partner, 
or  that  any  one  other  than  said  A.  B.  Perry 
was  interested  in  the  business  conducted  un- 
der such  name.  That  on  February  14,  1899, 
there  was  on  deposit  to  the  credit  of  A.  B. 
Perry  &  Co.  with  the  defendant  the  sum  of 
11,720.64,  and  on  that  day  defendant  charged 
said  accouiit  with  the  sum  of  $1,004.94,  being 
the  amount  due  on  said  note  of  A.  B.  Perry. 
This  was  done  without .  any  request  from 
said  A.  B.  Perry  or  A.  B.  Perry  &  Co.,  and 
solely  on  account  of  the  fatal  illness  of  said 
A.  B.  Perry,  reported  to  the  defendant.    Said 

A.  B.  Perry  having  subsequently  died,  W.  P. 
Fuller  &  Co.,  claiming  to  be  the  surviving 
partner  of  A.  B.  Perry  &  Co.,  demanded  the 
delivery  to  It  by  defendant  of  the  entire  $1,- 
7^.64,  and,  being  refused,  assigned  its  claim 
to  plaintiff  for  collection.  The  lower  court 
found  "that  the  defendant  did  not  know  A. 

B.  Perry  to  be  alone  in  business  under  such 
tirm  name;  that  after  January  1,  1897,  he 
did  not  hold  himself  out  as  the  sole  member 
of  said  A.  B.  Perry  &  Co.,  nor  as  the  sole 
owner  of  the  business  conducted  under  that 
name,  nor  was  be  after  that  date  so  known 
or  considered  in  the  business  world";  and 
found  also  that  "the  defendant  did  not  give 
said  A.  B.  Perry  credit,  or  accept  his  promis- 
sory note  because  of,  or  in  reliance  upon, 
the  fact  that  A.  B.  Perry  was  alone  the  own- 
er of  the  deposit  account  standing  in  the 
name  of  A.  B.  Perry  &  Co." 

It  is  insisted  by  the  appellant  that  these 
fliK^ngs  are  not  supported  by  the  evidence, 
and  we  have  come  to  the  same  conclusion. 
They  are  not  only  not  so  supported,  but  the 
evidence  directly  shows  the  contrary.  While 
t'ae  exact  date  when  A  B.  Perry  opened  his 
account  with  the  Tallant  Banking  Company 
Is  not  shown,  it  is  fairly  inferable  from  the 
evidence  that  be  had  opened  it  somewhat 
prior  to  the  agreement  of  partnership  be- 
tween himself  and  W.  P.  Fuller  &  Co.;  that 
he  was  then  the  sole  owner  of  the  business, 
and  so  declared  himself  to  the  cashier  of  the 
bank,  giving  his  reason  for  adopting  the 
name  and  style  of  A.  B.  Perry  &  Co.  There 
is  not  a  particle  of  evidence  to  show  that 
from  that  date  A.  B.  Perry  ever  acquainted 


the  Tallant  Bank,  or  the  defendant  bank, 
that  his  relation  to  the  business  of  A.  B. 
Perry  &  Co.  liad  changed,  that  he  had  a 
partner,  or  had  entered  into  partnership,  or 
that  W.  P.  Fuller  &  Co.  was  in  any  manner 
Interested  in  the  business.  Neither  did  W. 
P.  Fuller  &  Co.  at  any  time,  until  after  Per- 
ry's deatb,  notify  either  of  them  of  its  In- 
terest in  the  business  as  a  partner.  Nor  Is 
there  any  evidence  showing  that  even  an  In- 
timation was  conveyed  to  either  banking 
house  that  Perry  was  not  at  all  times  the 
sole  owner  of  the  business.  In  fact,  it  would 
have  been  a  violation  of  the  articles  of  agree- 
ment for  A.  B.  Perry  or  W.  P.  Fuller  &  Co. 
to  have  informed  anybody  that  such  a  part- 
nership existed.  The  agreement  between 
them  expressly  provided  that  their  partner- 
ship should  be  kept  a  secret.  The  presump- 
tion is  that  men  keep  their  agreements,  and 
in  the  case  at  bar  it  appears  to  be  the  fact 
that  both  of  them  kept  theirs,  and  that  A.  B. 
Perry,  having  in  the  beginning  stated  that 
he  was  the  sole  owner  of  tbe  business,  with- 
out a  partner,  sedulously  thereafter  avoided 
informing  either  the  Tallant  Bank  or  the  de- 
fendant bank  to  the  contrary.  Aside  from 
depositing  and  checking  against  his  account, 
he  had  but  few  dealings  with  the  officers  of 
either  bank,  but  those  he  did  have  tended  to 
confirm  their  belief  in  his  original  declara- 
tion that  he  was  the  sole  owner.  To  illus- 
trate, in  189S,  contemplating  a  trip  East,  he 
called  at  the  Tallant  Bank,  and  stated  that 
while  East  he  might  make  some  purchases 
and  want  to  overdraw  his  account;  to  meet 
such  overdrafts  he  desired  to  leave  blank 
notes  with  tbe  bank,  giving  as  a  reason  there- 
for that,  while  his  bookkeeper  could  sign 
checks,  there  was  no  one  who  could  sign 
notes  for  him.  Tbe  bank  declined  to  receive 
such  notes,  and  other  arrangements  were 
made.  When  the  transfer  of  the  account 
from  tbe  Tallant  Bank  to  the  defendant  bank 
was  made,  the  identification  signature  fur- 
nished to  the  bank  by  Perry,  upon  which 
alone  it  should  honor  checks,  was  that  of  A. 
B.  Peiry  &  Co.,  signed  by  A.  B.  Perry.  Both 
these  transactions  were  confirmatory  of  bis 
original  declaration  of  individual  ownership; 
that  he  alone  could  draw  checks  was  equiva- 
lent to  saying  that  he  alone  still  owned  the 
business;  that  there  was  no  one  who  was  au- 
thorized to  sign  notes  for  him,  even  to  meet 
the  exigencies  of  tbe  business  while  he  was 
away,  warranted  the  natural  Inference  that 
be  was  solely  Interested  in  it,  and  excluded 
tbe  idea  of  his  having  a  partner.  Not  only 
does  the  whole  trend  of  the  evidence  tend  to 
show  that,  as  far  as  tbe  Tallant  Bank  or  the 
defendant  bank  is  concerned,  they  knew  A. 
B.  Perry  as  the  sole  owner  of  tbe  business 
represented  by  the  style  and  name  of  A.  B. 
Perry  &  Cto.,  but  the  plaintiff  made  no  effort 
to  show  that  any  information  to  tbe  contrary 
was  brought  to  the  attentim  of  either. 

Tbe  trial  court  seems  to  have  attached 
some  impoitauce  to  the  fact  tbat  the  def end- 
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nut  bank,  after  the  transfer  to  It  by  the  Tal- 
laut  Banking  Company  ot  the  account  of  A. 
B.  Perry  &  Co.,  "received  Its  deposits,  and 
honored  Its  checks,  without  prosecuting  any 
Inquiry  as  to  the  membership  of  such  copart- 
nership." But  there  was  nothing  calling  for 
such  inquiry.  No  conclusive  presumption  arose 
from  the  use  of  the  term  "&  Co.,"  in  connec- 
tion with  A.  B.  Perry,  which  imported  the  ex- 
istence of  a  copartnership.  It  is  a  matter  of 
common  obsen'atlon  that  persons  do  business 
frequently  under  what  is  known  as  "trade-v 
name,"  adopted  for  the  purpose  of  giving 
them  an  apparent  standing  in  the  business 
community.  This  is  the  idea  Perry  bad  in 
view.  He  selected  It,  doubtless,  as  a  trade- 
name, and  because,  as  he  stated  to  the  Tal- 
lant  Bank,  he  "thought  it  gave  him  a  little 
strength."  It  does  not  necessarily  follow, 
as  a  presumption  from  the  use  of  such  a  busi- 
ness designation,  that  more  than  one  person  is 
interested  in  the  business,  or  tliat  any  other 
than  the  one  whose  name  is  given  is  so 
interested.  ,  The  business  world  looks  chief- 
ly to  the  individual  actually  mentioned  in 
the  business  appellation,  until  it  discovers  or 
is  informed  that  others  are  interested  in 
the  business  with  him.  There  is  no  law  of 
this  state  which  prevents  the  use  of  a  trade- 
name by  an  indlvliiual,  and,  in  the  absence 
of  any  such  prohibition,  an  individual  may 
conduct  business  under  any  designation  he 
sees  fit.  As  is  stated  in  Brennan  v.  Pard- 
ridge,  67  Mich.  453,  35  N.  W.  87:  "In  a  state 
where  there  is  no  statute  prohibiting  the  use 
of  a  name  or  an  abbreviation  to  do  business 
under  other  than  that  of  the  individual, 
there  is  no  necessary  presumption  that  when 
'&  Co.'  is  made  use  of  after  the  dealer's 
name  he  has  a  partner  or  partners,  or  that 
such  title  includes  more  than  one  person." 
Aside  from  this,  the  Tallant  Banking  Com- 
pany did  make  inquiry  at  the  time  when 
inquiry  should  properly  have  been  made, 
when  the  account  was  proposed  by  Perry  to 
be  opened,  and  had  been  informed  by  him 
that  he  was  the  sole  owner.  Nothing  arose 
subsequently  to  awake  suspicion  upon  the 
part  of  the  Tallant  Banking  Company  as  to 
the  accuracy  of  this  statement,  and,  as  far  as 
the  defendant  is  concerned,  it  must  be  borne 
in  mind  tliat  all  the  rights  which  had  accrued 
in  behalf  of  the  Tallant  Bank  against  Perry 
or  A.  B.  Perry  &  Co.,  represented  by  Perry  as 
sole  owner,  passed  to  the  defendant  by  its 
assumption  of  such  account  and  the  transfer 
of  the  note  to  it.  It  cannot  be  questioned 
that,  if  the  Tallant  Bank  had  the  right  to 
offset  this  note  against  the  A.  B.  Perry  & 
VjO.'b  account,  such  right  passed  to  the  de- 
fendant bank  under  the  transaction  between 
them.  Nothing  certainly  arose  prior  to  the 
transfer  by  the  Tallant  Bank  to  require  any 
additional  inquiry  on  its  part  Neither,  if 
that  tect  could  affect  its  rights  at  all,  did 
anything  arise  to  call  for  inquiry  by  the 
defendant  bank.  It  bad  a  right  to  rest  on 
the  statements  which  Perry  had  made  to  th0 


Tallant  Bank  as  to  his  ownership  of  the 
business,  and  of  which  it  was  informed  when 
the  transfer  of  the  account  and  note  were  be- 
ing negotiated.  Besides,  this  inquiry  is  only 
required  when  such  inquiry  would  have  dis- 
closed the  facts.  If  inquiry  had  been  made 
of  the  business  community,  it  could  have 
imparted  no  information  other  than  that 
A.  B.  Perry  was  the  owner  of  the  business, 
because,  under  the  partnership  agreement, 
the  actual  management  of  it  was  left  to  him 
alone,  and  it  was  provided  by  the  same 
instrument  that  the  fact  that  Fuller  &  Ca 
was  a  partner  should  be  kept  concealed  by 
lioth  of  them,  and  the  presumption  is  tliat 
they  kept  their  agreement.  Nor  would  sub- 
sequent inquiry  of  Perry  have  been  attended 
with  any  better  results.  He  was  bound  by 
the  contract,  equally  with  Fuller  &'Co.,  to 
conceal  the  existence  of  the  latter  as  a  mem- 
ber of  the  firm,  and,  if  inquiry  liad  been 
made,  doubtless  would  have  done  so.  In 
fact,  his  whole  course  of  conduct  shows  that 
he  lived  up  to  the  agreement  in  this  par- 
ticular. Under  these  circumstances  it  is  ap- 
parent that  any  inquiry  made  would  be  fruit- 
less, without  considering  whether  it  lies  in 
the  mouth  of  Fuller  &  Co.  to  now  complain 
of  a  failure  to  make  inquiry  concerning  a 
fact  which  it  had  so  cautiously  provided 
should  be  kept  secret  and  undisclosed. 

Some  importance  is  attached  to  the  fact 
that,  after  business  relations  were  establish- 
ed between  A.  B.  Perry  &  Co.  and  the  defend- 
ant bank,  a  loan  was  negotiated  for  $3,000 
by  A.  B.  Perry  with  the  latter,  and  a  note 
given  executed  by  him  in  the  firm  name  of 

A.  B.  Perry  &  Co.  This  note  was  paid.  It  is 
argued  from  the  execution  of  this  note  in 
the  firm  name  that  the  bank  must  have  dealt 
with  A.  B.  Perry  &  Co.  as  a  partnership. 
We  do  not  think  this  circumstance  entitled 
to  the  impoi-tance  which  is  claimed  for  it. 
As  the  bank  understood  and  believed  A.  B. 
Perry  and  A.  B.  Perry  &  Co.  to  be  the  same, 
it  would  be  a  circumstance  of  no  moment 
with  it  whether  the  note  was  signed  by  A. 

B.  Perry  or  A.  B.  Perry  &  Co.  Under  either 
signature  it  would  represent,  in  their  be- 
lief, simply  A.  B.  Perry  the  individual,  and, 
taking  it  in  the  manner  in  which  it  was  exe- 
cuted, may  have  been  entirely  for  the  C9n- 
venience  of  Perry.  As  far  as  the  bank  was 
concerned,  it  knew  no  difference  between  the 
individual  and  the  firm. 

As  to  the  finding  "that  the  defendant  did 
not  give  A.  B.  Perry  credit,  nor  accept  his 
promissory  note  because  of,  or  in  reliance 
upon,  the  fact  that  he  was  alone  the  owner  of 
the  deposit  account  standing  in  the  name  of 
A.  B.  Perry  &  Co.,"  we  are  satisfied,  also, 
that  the  evidence  is  entirely  to  the  contrary. 
In  determining  whether  the  evidence  sup- 
ports this  finding,  it  is  not  alone  sufficient  to 
examine  the  relations  existing  between  A.  B. 
Perry  and  the  defendant,  but  there  must  be 
also  taken  into  consideration  the  transac- 
tions previously  had  between  the  Tallant 
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Bauk  and  A.  B.  Ferry,  because,  as  we  have 
-said,  TvbateTer  rights  bad  accrued  In  favor  of 
tbe  Tallant  Bank,  at  the  time  of  its  negotia- 
tions witb  tbe  defendant  resulting  in  tbe 
transfer  of  tbe  note  and  tbe  assumption  of 
tbe  liability  on  tbe  deposit  account,  passed 
to  tbe  defendant  Tbe  note  was  tben  due, 
■and  if,  under  tbe  law  upon  tbe  facts  tben 
existing,  tbe  Tallant  Bank  bad  tbe  rlgbt  to 
set  oft  tbe  note  against  tbe  account.  It  passed 
to  tb«  defendant  Tbat  tbe  Tallant  Bank 
credited  Perry  and  accepted  bis  note  In  reli- 
ance upon  £be  fact  tbat  be  alone,  as  he  stat- 
-ed,  was  tbe  owner  of  the  deposit  account, 
we  think  has  been  clearly  shown.  When 
tbe  transfer  of  tbe  deposit  account  and  note 
were  being  negotiated,  it  was  stated  to  de- 
fendant by  Mr.  McKee,  cashier  of  tbe  Tal- 
lant Bank,  "tbat  along  with  this  note  would 
■come,  among  tbe  other  deposits,  accounts  to 
be  transferred,  an  account  of  A.  B.  Perry  & 
■Co.  •  •  ♦  That  tbe  note  and  account 
were  one  and  tbe  same  thing,  and  we  had  a 
.number  of  borrowers  who  borrowed  money 
and  kept  money  to  their  credit  •  •  •  I 
stated  in  general  terms  the  nature  of  the 
■business.  I  told  them  tbat  Mr.  Perry  was  do- 
ing business  under  tbe  firm  name  of  A.  B. 
Perry  &  Co.,  because  he  told  me  that  he  pre- 
ferred to  do  it  that  way;  be  thought  it  gave 
talm  a  little  strength;  tbat  he  was  tbe  sole 
owner  of  the  business.  Tbat  knowledge  I 
got  from  Mr.  Perry  himself."  .^d  the  cash- 
ier of  defendant  bank,  Mr.  Kline,  testlfled: 
"In  tbe  acceptance  of  these  notes  and  secur- 
ity tbat  were  turned  over  to  us  by  Tallant 
Jtanklng  Company,  I  acted  upon  tbe  state- 
■ment  and  representations  made  to  me  by 
Mr.  McKee."  This  evidence,  to  our  mind, 
about  which  there  is  no  contradiction,  fully 
establishes,  not  only  that  tbe  Tallant  Bank 
originally  took  said  note  on  tbe  faith  of  A. 
B.  Perry's  declaration  tbat  be  alone  owned 
.tbe  business  of  A.  B.  Perry  &  Co.,  and  as  a 
iwnsequence  tbe  account  standing  In  the 
name,  but  that  the  defendant  took  it,  and  In- 
tended to  take  It,  with  all  the  legal  rights 
which  existed  in  favor  of  such  Tallant  Bank. 
It  is  hardly  necessary  to  say  tbat  when,  un- 
der such  circumstances,  a  person  says  be 
acted  upon  the  statement  and  representation 
of  another  in  a  business  transaction,  that  be 
is  understood  to  mean  tbat  be  relied  upon 
them. 

We  have  discussed  these  findings,  and  the 
evidence  bearing  on  them,  because  the  de- 
fendant as  a  defense  to  the  claim  of  plaintiff, 
insisted  that  it  bad  a  right  to  set  off  said 
note  against  the  amount  due  on  said  account 
for  tbe  reason  tbat  it  believed,  and  was  jus- 
tified in  believing,  that  A.  B.  Perry  was  tbe 
flole  owner  of  the  business  represented  by  A. 
B.  Perry  &  Co.;  tbat  it  did  not  know  tbat 
■any  other  person  than  A.  B.  Perry  was  a 
member  or  interested  in  said  business;  and 
that  tbe  corporation  of  W.  P.  Fuller  &  Co. 
was  estopped  from  claiming  any  interest  in 
-said  deposit  fund  adverse  to  tbe  right  of  de- 


fendant to  set  off  said  note  against  it  Tbe 
findings  of  tbe  court  which  we  have  called 
attention  to  negative  this  claim.  Tbe  evi- 
dence In  tbe  casei  which  we  bold  is  directly 
contrary  to  tbe  findings,  supports  It  No  one 
will  claim  that,  if  In  fact  A.  B.  Perry  was 
the  sole  owner  of  such  business,  tbe  right  of 
set-off  as  exercised  was  not  available  to  the 
defendant  It  is  equally  available  when, 
from  the  facts  of  a  case,  it  appears  that  the 
surviving  partner  is  a  dormant  or  secret 
partner,  who  permits  or  authorizes  bis  co- 
partner to  bold  himself  out  as  a  sole  member 
of  tbe  partnership,  and  on  the  faith  of  tbat 
appearance  to  obtain  credit  This  is  the  re- 
lation—a dormant  and  secret  partner — which 
W.  P.  Fuller  &  Co.  bore  to  the  firm  of  A.  B. 
Perry  &  Co.,  and  tbe  rule  is  elementary  tbat, 
where  a  dormant  partner  permits  the  busi- 
ness world  to  believe  that  tbe  ostensible  part- 
ner is  alone  tbe  owner  of  tbe  business,  be  is 
estopped  from  claiming  to  tbe  contrary 
against  those  who  have  in  good  faith  acted 
upon  such  appearance,  and  cannot  be  heard 
to  insist  tbat  a  creditor  under  such  circum- 
stances has  not  tbe  right  to  set  off  bis  debt 
against  such  ostensible  partner.  On  this 
point  It  is  only  necessary  to  refer  to  the  text- 
books. Collyer  on  Partnership,  p.  1099,  and 
note;  1  Llndley  on  Partnership,  p.  686;  Bates 
on  Partnership,  §  1093;  Barbour  on  Set-Off, 
pp.  56,  62,  103;  Waterman  on  Set-Off,  {  238. 
Though  the  cases  are  to  the  same  effect: 
Lord  v.  Baldwin,  6  Pick.  352;  Van  Valen  v. 
Russell,  13  Barb.  692;  Allen  T.  Brown,  39 
Iowa,  330;  and  Brown's  Appeal,  17  Pa.  484. 
Tbe  case  at  bar  comes  squarely  within  tbe 
rule.  Under  tbe  terms  of  their  partnership 
agreement,  such  partnership  was  not  only  to 
be  secret  but  it  was  to  be  kept  secret  Per- 
ry, as  the  active  manager  of  the  firm,  was  to 
mingle  witb  the  business  world  ostensibly  as 
the  sole  owner  of  the  business.  It  was  in- 
tended that  be  alone  9hould  be  luiown  in  it 
and  be  was  empowered  from  bis  very  position, 
under  the  terms  of  tbe  partnership,  to  deceive 
tbe  public  as  to  the  true  state  of  affairs,  and 
authorized  to  make  any  representation  which 
would  induce  those  with  whom  he  dealt  to 
believe  him  the  sole  owner  of  the  business. 
Fuller  &  Co.  knew  tbe  inner  conduct  of  their 
own  firm;  that  business  relations  would  nat- 
urally be  established  in  various  quarters,  and 
tbat  they  were  actually  established  with  tbe 
Tallant  Bank  and  with  the  defendant:  that 
Inquiries  would  be  made  as  to  who  A.  B. 
Perry  &  Co.  represented.  It  was  intended 
that  this  should  not  be  disclosed,  and  Perry 
was  enjoined  not  to  do  so.  This  necessitat- 
ed actual  deception  If  inquiry  would  be  made, 
or  such  a  course  of  conduct  as  would  tend 
to  suggest  individual  ownership  and  prevent 
inquiry.  By  Its  own  act  Fuller  &  Co.  pla- 
ced Perry  where  such  deception  could  be 
practiced.  In  so  doing.  It  constituted  him 
Its  agent,  became  bound  by  bis  representa- 
tions, and  is  now  estopped  to  question  the 
truth  of  them  against  one  who  acted  upon 
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tbem  In  good  faith.  Fuller  &  Co.  voluntarily 
assumed  this  secret  relationsbip  and  made 
the  deception  possible,  and  it  is  only  Just 
that  it  should  suffer  by  reason  of  It,  rather 
than  an  innocent  creditor  who  through  its 
conduct  was  deceived  as  to  the  true  condition 
of  affairs. 

It  is  Insisted  by  the  respondent  that  estop- 
pel was  not  pleaded.  As  we  construe  the  an- 
swer, there  was  at  least  an  attempt  to  do  so. 
^ome  facts  tending  to  establish  an  estoppel  are 
pleaded.  No  demurrer  to  the  answer  was  fil- 
ed, or  objection  made  to  the  introduction  of 
evidence  under  it  The  case  was  tried  upon 
the  theory  that  the  plea  was  sufBclently  made. 
Under  these  circumstances  the  objection  was 
waived,  and  cannot  now  for  the  first  time  be 
urged  here.  Hughes  v.  Wheeler,  76  Cal.  230, 
18  Pac.  386;  Davis  v.  Davis,  26  Cal.  23,  85 
Am.  Dec.  157. 

Appellant  makes  the  additi3nal  point  that 
W.  P.  Fuller  &  Co.,  being  a  corporation,  could 
uot  legally  enter  into  a  copartnership  with  an 
individual,  and  for  that  reason  no  partnership 
ever  existed  between  A.  B.  Perry  and  W.  P. 
Fuller  &  Co.  The  disposition  we  make  of  the 
case  upon  a  review  of  the  findings  under  the 
evidence  makes  it  unnecessary  to  discuss  this 
point. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur:  HENSHAW,  J.:  McFAR- 
LAXD,  J.;  SHAW,  J.;  ANGBLLOTTI,  J.; 
VAN  DYKE,  J.;  BEATTY,  C.  J. 


(141  Cal.   523) 

HOFSAS  et  al.  v.  CUMMINGS  et  al.      (Sac. 

1.102.)* 
(Supreme  Court  of  California.     Jan.  6,  1901.) 

TRUSTS— VALIDITY— BLENDING  OP  VALID  AND 
INVALID  PROVISIONS. 
1.  A  deed  of  trust  to  trustor's  son  C.  to  do 
certain  thingR  with  the  income  during  tnistor's 
life,  at  her  death  halt  the  real  estate  to  be- 
come the  property  of  C,  he  to  pay  to  trustor's 
son  L.  for  live  years  after  trustor's  death  the 
income  of  the  other  half  of  the  real  estate,  and 
at  the  end  of  that  time  to  make  a  deed  of 
that  half  to  L.,  the  title  not  to  vest  in  L.  other- 
wise, with  the  further  provision  that,  if  L. 
should  die  before  the  end  of  five  years  without 
disposing  by  will  of  such  half,  as  he  was  au- 
thorized to  do,  it  should  vest  in  C. — being  in- 
valid as  to  the  trust  to  convey  to  Lk,  is  invalid 
as  to  the  trust  over,  dependent  thereon,  and 
alKO  as  to  the  other  trust  to  W.,  by  reason  of 
the  blending  of  the  valid  and  invalid  parts. 

In  Banc.  Appeal  from  Superior  Court,  Sac- 
ramento County;   J.  W.  Hughes,  Judge. 

Action  by  Rebecca  Hofsas  and  others 
against  William  Cummings  and  another. 
Judgment  for  plaintiffs.  '  Defendants  appeal. 
Mflrmed. 

White  &  Miller,  for  appellants.  Devlin  & 
Devlin,  for  respondents. 

HENSHAW,  J.  This  is  an  action  to  quiet 
title.    Plaintiffs  claim  as  grandchildren  and 

'Rehearing  denied  February  3.  1904. 


heirs  at  law  of  Rebecca  Cummings,  deceased. 
The  defendants  are  sons  of  Rebecca  Cum- 
mings, and  deraign  title  through  a  deed  of 
trust  executed  by  their  mother.  The  action 
was  commenced  after  the  death  of  Rebecca 
Cummings,.  and  was  founded  upon  the  view 
of  the  plaintiffs  that  the  deed  of  trust  was 
void.  The  trial  court  so  held,  and  refused 
Its  admission  In  evidence.  From  the  Judg- 
ment which  followed  in  favor  of  plaintiffs  the 
defendants  appeal. 

The  deed  of  trust  was  a  copveyance  to 
the  son,  William  Cummings,  upon  certain 
trusts,  which  need  not  here  be  specified,  since 
they  concern  the  disposition  to  be  made  of 
the  property  and  its  income  during  the  life 
of  the  trustor,  and  were  executed  and  termi- 
nated upon  her  death.  The  third  and  fourth 
clauses  of  the  Instrument  are  as  follows: 

"(3)  At  the  date  of  my  death,  one-half  of 
said  real  property,  or  if  at  that  time  said 
real  property  has  been  sold  under  the  au- 
thority herein  conferred,  by  said  party  of  the 
second  part,  then  one-half  of  the  proceeds 
of  such  real  property  shall  become  the  prop- 
erty of  said  party  of  the  second  part,  and  said 
one-half  of  said  property,  or  tbe  said  one- 
half  of  the  proceeds  thereof  shall  be  thence 
leleased  from  the  trust  herein  created. 

"(4)  The  remainder  of  said  real  property, 
or  the  proceeds  of  the  same  shall  remain 
subject  to  the  trust  herein  created,  and  the 
whole  of  the  income  thereof  shall  be  paid 
to  my  said  son  Lewis  B.  Cummings,  by  said 
party  of  the  second  part  as  soon  and  as 
often  as  the  same  shall  be  received  by  him; 
at  the  expiration  of  five  years  after  my  death 
said  party  of  tbe  second  part  shall  make  a 
deed  of  said  remaining  portion  of  said  real 
property  to  my  said  son  Lewis  B.  Cummings,. 
if  it  is  at  that  time  composed  of  the  herein- 
before described  real  property,  or  real  prop- 
erty of  any  kind,  and  if  the  said  hereinbefore 
described  real  property  has  at  that  time  been 
sold  under  the  authority  hereof,  then  said 
party  of  the  second  part  shall  transfer  to 
said  Lewis  B.  Cummings  the  proceeds  of 
the  same  in  whatever  form  it  may  be  and 
deliver  the  possession  thereof  to  him,  pro- 
vided, however,  that  the  title  to  said  prop- 
erty shall  not  vest  In  said  Lewis  B.  Cum- 
mings until  such  delivery  is  made  to  him  in 
I)erson. 

"From  the  date  of  my  death  until  said 
property  vests  in  him  as  provided  for  herein 
said  Lewis  B.  Cummings  shall  have  the  right 
to  dispose  of  said  property,  and  every  part 
thereof,  by  will,  and  if  at  his  death  (provid- 
ing he  shall  die  within  said  period  of  time) 
he  shall  have  failed  to  have  disposed  of  said 
property  by  will,  then  the  whole  remaining 
portion  of  said  property  shall  vest  in  the 
said  party  of  the  second  part  and  be  freed 
from  the  trust  herein  created,  and  If  at  that 
time  the  said  party  of  the  second  part  be 
dead,  the  title  to  said  last  described  property 
shall  vest  In  his  children  which  are  then  sur- 
viving, and  said  word  'children'  shall  not  be 
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construed  to  Include  grandcbildren,  and  the 
trustee  then  acting  in  ttie  place  of  the  said 
party  of  the  second  part  shall  convey  the 
same  to  said  children  absolutely,  and  said 
property  shall  be  freed  from  the  trust  herein 
created." 

The  trial  court  took  the  view  that  the 
trust  to  Lewis  B.  Cummlngs  could  not  be 
distinguished  from  the  trust  to  convey  con- 
demned and  (declared  void  in  the  Kstate  of 
Fair.  132  Cal.  523.  «0  Pac.  442.  64  Pac.  1000. 
84  Am.  St.  Rep.  70.  and  in  this  construction 
we  think  the  court  was  correct.  It  is  declar- 
ed as  to  Lewis  B.  that  the  trustees  shall 
"make  a  deed*'  to  him,  and  that  the  title 
to  the  property  shall  not  vest  in  him  except 
as  thus  provided.  There  jippears  to  have 
been  thus  designedly  created  a  trust  to  con- 
vey, a  trust  whereby  the  title  to  the  property 
should  vest  and  could  only  vest  in  L«wls  B. 
upon  the  execution  of  the  deed,  and  in  fact, 
as  we  read  appellants'  brief,  they  decliire 
that  an  ezamiiiution  of  the  situation  of  the 
parties  to  the  instrument  and  the  surround- 
ing clrrumstanres  would  show  that,  because 
of  existing  dlfTerences  between  Lewis  B. 
Cummlngs  and  his  wife,  his  mother  '*tried  to 
place  bim  in  a  position  where  his  interest 
could  not  be  sold  under  execution,  or  where 
the  purchaser  under  such  a  sale  could  not  de- 
mand of  the  trustee  a  conveyance  as  the 
successor  of  his  title."  But,  apart  from  these 
extraneous  considerations,  the  instrument  it- 
self, as  we  have  said,  clearly  manifests  its 
intention,  and  ex  tndustria  creates  a  prohibit- 
ed trust  to  Lewis  B.  Cummlngs. 

The  trusts  over  in  the  event  that  Lewis  B. 
should  die  falling  to  exercise  the  power  of 
testamentary  disposition  are  not  obnoxious 
to  the  same  objection.  It  Is  provided  by 
them  that,  upon  the  contingency  arising,  the 
"property  shall  vest,"  and  "the  title  shall  vest 
in  tlie  other  son,  or  in  his  surviving  children," 
following  which  there  Is  a  provision  that  the 
trustee  "shall  convey  the  same  to  the  chil- 
dren absolutely,"  and  the  trust  shall  termi- 
nate. The  distinction  ttetween  the  trusts 
over  and  the  trust  to  Lewis  B.  is  broad  and 
well  defined.  As  to  Lewis  B.,  the  property 
and  its  title  cannot  vest  In  him  excepting 
by  the  conveyance.  In  the  trust  over  the 
title  vests  absolutely  under  the  terms  of 
the  instrument,  and  the  added  provision  that 
a  conveyance  shall  be  made  amounts  to 
nothing  more  than  an  assurance  of  title.  In 
the  trusts  over,  therefore,  there  are  apt 
words  granting  and  conveying  title  by  the 
act  of  the  trustor  under  the  instrument  it- 
self, while  in  the  case  of  Lewis  B.  the  only 
title  which  he  Is  to  receive  is  from  the  trus- 
tee, and  none  whatever  from  the  act  of  the 
trustor.  But  while  the  trusts  over,  in  the  event 
of  Lewis  B.  Cummlngs'  death,  are  not  ot>- 
noxious  to  our  law  governing  express  trusts, 
yet  they  are  absolutely  dependent  upon  the 
void  trust  to  Lewis  B.,  and  must  fall  with 
tt  Nor  can  it  be  said  that  the  provisions  of 
the  other  trust  to  William  can  be  given  effect 


without  doing  injustice  to  the  Intention  of  tb« 
trustor.  The  whole  instrument,  therefore, 
comes  under  the  well-settled  rule  that,  where 
valid  and  invalid  provisions  are  so  blended 
that  it  is  Impossible  to  separate  them  and 
give  effect  to  the  one  without  doing  vio- 
lence to  the  intention  of  the  trustor,  the 
whole  trust  must  fall.  Carpenter  v.  Cook, 
132  Cal.  621,  64  Pac.  097,  84  Am.  St  Rep. 
118;  Estate  of  Fair,  136  Cal.  79,  68  Pac.  306. 
For  the  foregoing  reasons,  the  judgment 
appealed  from  is  affirmed. 

We  concur:  McFARLAND,  J.;  VAN 
dyke;  J.;   LORIGAN,  J. 

We  dissent  upon  the  ground  that  the  case 
Is  distinguishable  from  the  case  of  Estate 
of  Fair.  136  Cal.  79,  68  Pac.  306:  BEATTY, 
C.  J.;  SHAW,  J.;  ANGELLOTTI,  J. 


(Ul  Cal.  603) 
BIGELOW  V.  CITY  OP  LOS  ANGELES 
(NEWMARK  et  al.,  Intervenera). 
L.  A.  1.124. 

(Supreme  Court  of  California.    Jan.  2,  1904.) 

MUNICIPAL  CORPORATIONS— USE  OF  STREET- 
INJUNCTION  —  PROOF  —  SUFFICIENCY  —  DAM- 
AGES—COM  PI.AINT— NECESSARY  ALLEOATION 
—NEW  TRIAL. 

1.  A  Judgment  condemniag  land  for  a  street 
became  final  with  plaintiff's  consent.  There- 
after plaintiff  sued  to  enjuin  the  city  from  using 
the  street  until  It  had  passed  an  ordinance 
vacating  an  alley,  alleged  to  be  part  of  the 
consideration  of  tile  permission  to  take  plain- 
tiff's land  for  the  street.  Alter  the  commence- 
ment uf  the  suit,  and  for  about  eight  years  be- 
fore the  trial,  the  street  had  been  open  and 
graded,  and  during  ail  those  years  it  had  re- 
mained an  open  public  street,  and  plaintiff  bad 
made  no  effort  to  enforce  any  injunction  against 
it,  but  had  paid  asseHsments  on  her  property 
for  the  improvement  of  the  street.  Bed  not  to 
eutitle  plaintiff  to  the  injunction  prayed  for. 

2.  That  a  claim  for  damages  has  been  pre- 
sented to  the  city  council  of  Los  Angeles  in 
accordance  with  its  chailer  is  a  necessary  al- 
legation in  a  suit  therefor  against  the  city. 

3.  Id  a  suit  for  an  injunction,  to  which  plain- 
tiff is  not  entitled,  under  the  proof,  where  no 
issue  of  damages  was  raised  by  the  pleadings, 
a  new  trial,  to  enable  plaintiff  to  recover  dam- 
ages, is  properly  refused. 

Commissioners'  Decision.  In  Banc.  Ap- 
peal from  Superior  Court,  Los  Angeles  Coun- 
ty;  Lucien  Shaw,  Judge. 

Action  by  L.  M.  Blgelow  against  the  dty 
of  Los  Angeles,  In  which  M.  J.  Newmark 
and  others  Intervened.  From  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.    Affirmed. 

McNutt  &  Hannon  and  A.  W.  Hntton,  for 
appellant  W.  B.  Mathews  and  J.  S.  Chap- 
man, for  respondent  M.  J.  Newmark,  in 
pro.  per. 

GRAY,  C.  Plaintiff  owns  a  lot  of  land  In 
the  city  of  Los  Angeles,  said  lot  being  at)out 
155  feet  north  aud  south  and  105  feet  east 
and  west  and  bounded  on  the  north  by  the 
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plaza,  on  tbe  east  by  Negro  alley,  and  on  the 
west  by  an  alley  10  feet  wide,  running  along 
the  westerly  line  of  Engine  House  No.  38. 
In  1887  the  defendant  city  commenced  an 
action  against  the  plaintiff  herein,  Mrs.  Bige- 
low,  to  condemn  a  right  of  way  over  and 
covering  the  greater  portion  of  this  property 
for  the  extension  of  Los  Angeles  street 
north  of  the  plaza.  While  said  action  was 
pending,  and  before  any  proceedings  had 
been  taken  to  ascertain  the  damage  to  be 
paid  for  condemning  the  said  land,  the  plain- 
tiff city  and  defendant  Mrs.  Bigelow  en- 
tered into  a  written  stipulation  disposing 
of  the  question  of  damages,  as  follows:  "It 
is  hereby  stipulated  and  agreed  by  and  be- 
tween the  city  of  Los  Angeles  and  the  said 
L.  M.  Bigelow,  respective  parties  to  said  ac- 
tion: '(1)  That  the  purch^e  price  to  be  paid 
for  the  strip  of  laud  sought  to  b^  condemned 
and  to  be  taken  for  public  use  as  a  public 
street  of  the  said  city,  is  the  sum  of  |12,- 
000.  (2)  That  the  said  sum  of  $12,000  shall 
be  deposited  by  said  city  in  the  court,  or 
any  portion  of  such  sum  not  so  deposited 
shall  be  secured  by  good  and  sufBolent  bond, 

executed  by  and  ,  and  that  the 

same  shall  be  paid  over,  or  the  said  bond 
be  conditioned  that  the  money  'be  paid  over 
to  the  said  L.  M.  Bigelow,  upon  the  passage 
of  said  two  several  orders  or  ordinances 
hereinafter  mentioned.  (3)  That  immediate- 
ly upon  an  order  or  ordinance  being  passed 
by  the  council  of  said  city,  declaring  said 
proposed  Los  Angeles  street  opened  as  a  pub- 
lic street  of  said  city,  the  said  city  shall 
pass  an  order  or  ordinance  abandoning  and 
vacating  Negro  alley  as  a  street  or  thorough- 
fare, and  disclaim  all  right,  title  or  interest, 
in  fee  or  otherwise,  in,  over,  along  or  upon 
any  portion  of  the  strip  of  land  U'ing  to  the 
cast  of  the  said  proposed  easterly  line  of 
ihe  said  Los  Angeles  street." 

This  stipulation  was  dated  December  16, 
1887,  was  filed  in  the  condemnation  proceed- 
ings, and  thereupon  a  decree  of  the  court 
was  entered  declaring  Los  Angeles  street 
jpen.  Thereafter,  on  motion  of  Mrs.  Bige- 
low, the  court  stayed  further  proceedings 
until  the  city  should  be  able  to  secure,  ac- 
cording to  the  terms  of  the  stipulation,  "the 
whole  amount  of  |12,000,  without  any  deduc- 
tion or  offsets  by  assessments  or  otherwise." 
The  matter  remained  In  that  condition,  as 
is  alleged  by  plaintiff  herein,  to  her  great 
damage  in  consequence  of  the  delay,  until 
the  6th  of  September,  1888,  when  the  city 
finally  paid  over  to  Mrs.  Bigelow  $12,000  as 
the  purchase  price  of  said  land  taken.  There- 
upon, Mrs.  Bigelow,  through  her  attorneys, 
entered  into  another  stipulation,  as  follows: 
•'We  hereby  consent  that  the  order  hereto- 
fore entered  may  be  set  aside,  and  that  said 
decree  may  be  declared  final  In  the  premises, 
'and  further  that  plaintiff  may  take  posses-' 
slon  of  the  land  sought  to  be  condemned, 
and  use  the  same  as  a  public  street  of  said 
city  forever.    It  being  understood  tliat  im- 


mediately upon  the  entering  of  the  decree 
herein  the  council  of  said  city  shall  pass 
an  ordinance  declaring  Los  Angeles  street 
open,  and  vacating  Negro  alley  as  provided 
in  the  stipulation  heretofore  filed  in  this 
case." 

This  stipulation  was  in  turn  filed,  and 
thereupon  the  city  passed  an  ordinance  de- 
claring Los  Angeles  street  open,  and  also 
some  time  thereafter  x>asscd  what  purported 
to  be  an  ordinance  vacating  and  closing 
Negro  alley.  Thereafter  Mrs.  Bigelow,  claim- 
ing that  the  last-named  ordinance  was  a  nul- 
lity, commenced  this  suit  to  restrain  the 
city  from  further  entering  upon  her  land  and 
premises,  until,  through  its  comicil,  it  should 
pass  an  ordinance  vacating  and  abandoning 
Negro  alley  as  a  public  street.  In  her  com- 
plaint she  alleged  the  facts  substantially  as 
above  set  forth,  and  also  alleged  that  the 
city  had  failed  and  refused  to  pass  an  ordi- 
nance vacating  Negro  alley.  She  further  al- 
leged that  it  was  among  the  main  considera- 
tions moving  the  plaintiff  to  the  stipulations 
that  Negro  alley  should  be  vacated  and  aban- 
doned by  the  defendant,  and  that  this  was 
so  for  the  reason  that  she  would  have  left 
without  the  abandoning  of  the  alley  only  a 
narrow  wedge-shaped  strip  of  land  between 
Los  Angeles  street  and  the  alley,  only  a  few 
feet  wide  at  the  south  end,  and  running 
to  a  point  at  the  north  some  30  feet  before 
reaching  the  plaza,  and  that  without  the 
abandonment  of  the  alley,  and  the  conse- 
quent right  to  use  the  west  half  of  the  al- 
ley in  connection  with  this  narrow  strip, 
the  same  would  be  practically  useless  for 
any  purpose,  and  the  plaintiff  would  suffer 
damage  in  the  sum  of  ?10,000  over  and  above 
the  amount  already  paid  her. 

Plaintiff  prayed  for  an  Injunction  against 
the  city  restraining  it  from  entering  upon 
or  in  any  way  using  the  said  land  and  prem- 
ises of  plaintiff  in  said  Los  Angeles  street 
until  the  said  city  should  pass  an  ordinance 
vacating  Negro  alley  and  for  such  other  and 
further  decree  as  may  seem  meet  and  prop- 
er. There  is  no  allegation  In  the  complaint 
that  plaintiff  presented  any  claim  for  those 
damages  to  the  city  council.  Thereafter  the 
defendant  answered  the  complaint,  and  cer- 
tain property  owners  along  Negro  alley  in- 
tervened, and  their  complaints  were  in  turn 
answered,  and  upon  the  issue  thus  made 
the  case  went  to  trial  before  the  court  with- 
out a  Jury,  and  the  findings  and  Judgment 
were  against  the  plaintiff,  dismissing  her  ac- 
Oon. 

The  plaintiff  appeals  from  an  order  denying 
her  motion  for  a  new  trial.  There  Is  no  ap- 
peal from  the  Judgment. 

The  equitable  relief  in  the  nature  of  an  in- 
junction prayed  for  by  plaintiff  could  not  be 
properly  granted  by  the  trial  court  on  the 
showing  made  before  It.  It  was  shown  by 
the  stipulations  entered  Into  at  the  trial  of 
the  case  that  the  Judgment  condemning  the 
land  for  Los  Angeles  street  had  become  final 
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with  tbe  consent  ot  the  plaintiff,  and  that 
after  tbe  commencement  of  this  suit,  and 
'  aome  seven  or  eight  years  before  the  trial  of 
It,  Los  Angeles  street  had  been  opened  and 
graded,  and  during  all  those-  years  it  had 
remained  an  open  public  street,, used  and  occu- 
pied as  such,  and  plaintiff  tiad  made  no  effort 
to  enforce  any  injunction  against  it,  but,  on 
the  contrary,  paid  assessments  on  her  prop- 
erty for  the  improvement  of  this  street  In 
seeming  acquiescence  in  the  use  thereof 
as  a  public  street  The  findings  are  In  ac- 
cordance with  these  stipulations.  It  Is  not 
strongly  contended  by  appellant  that  she  Is 
entitled  to  have  the  equitable  relief  prayed 
for,  and,  in  view  of  these  stipulations  and 
findings,  it  cannot  be  plausibly  so  contended. 

Plaintiff's,  main  contention,  as  here  urged, 
is  that  she  is  entitled  to  damages  on  account 
of  the  city  not  fuiflUing  its  contract  to  close 
Negro  alley,  and  that  the  court  should  have 
granted  her  a  new  trial  that  she  might  ob- 
tain those  damages.  The  trouble  with  this 
contention  Is  that  an  examination  of  tbe  rec- 
ord shows  that  this  was  not  an  action  for 
dama^res.  No  damages  were  demanded  In 
tbe  complaint,  and  there  was  no  allegation  in 
It  to  tne  effect  that  plaintiff  had  suffered  any 
damage.  The  allegation  as  to  $10,000  dam- 
ages was  conditioned  upon  tbe  refusal  of  the 
injunction,  and  was  intended  only  to  satisfy 
the  requirement  that  the  complaint  in  suit 
for  an  injunction  must  show  that  substantial 
damages  will  result  If  the  injunction  Is  not 
granted.  Furthermore,  there  was  nothing  In 
the  stipulations  or  other  evidence,  nor  wae 
there  anything  In  tbe  pleading,  to  show  that 
any  claim  or  demand  for  any  damages  had 
been  presented  to  the  council  of  the  city  of 
Los  Angeles.  In  order  that  the  suit  might  be 
treated  as  one  for  damages,  it  was  absolutely 
necessary  that  a  claim  therefor  should  have 
been  so  presented  to  the  council.  City  Char- 
ter of  Los  Angeles,  St.  1889,  p.  510,  g  222; 
Alden  V.  County  of  Alameda,  43  Cal.  270; 
Rboda  ▼.  Alameda  County,  52  Cal.  350;  Ban- 
croft V.  City  of  San  Diego,  120  Cal.  432,  52 
Pac.  712;  McCann  v.  Sierra  County,  7  Cal. 
121.  There  was  no  case  for  damages  pre- 
sented by  the  pleadings,  and  no  Issue  of  that 
kind  tried.  Can  It  be  said  that  the  court 
should  have  granted  a  new  trial  as  to  an  Is- 
sue that  bad  never  been  tried  and  was  not 
before  the  court?  We  think  not.  We  are 
not  holding  that  the  complaint  failed  to  state 
a  cause  of  action,  but  only  that  the  plead- 
ings presented  no  Issue  as  to  a  cause  of  action 
for  damages,  and  that  there  can  be  no  new 
trial  of  an  Issue  which  Is  not  presented  by 
tbe  pleadings  in  the  case.  Not  being  In  a 
position  to  obtain  damages  on  account  of 
failure  to  show  presentation  of  claim  there- 
for, and  not  being  entitled  to  equitable  re- 
lief, a  new  trial  was  properly  denied  her. 

Some  of  tbe  findings  of  the  court  are  per- 
haps unsupported  by  the  evidence,  but  these 
findings  become  immaterial,  In  view  of  the 
•tlpnlntions  and  other  findings  showing  that 
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plaintiff  is  not  entitled  to  have  the  equitable 
relief  to  which  they  relate. 

We  advise  that  the  order  denying  a  new 
trial  be  affirmed. 

We  concur:    CHIPMAN,  C;  COOPER,  0. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  denying  a  new  trial  is  af- 
firmed: ANGELLOTTI,  J.;  LORIGAN,  J.; 
McFARLAND,  J.;  HENSHAW,  J. 


(141  C»a.  475) 
MADISON  T.   NORTHWESTERN   MUT. 
LIFE  INS.  CO.    (S.  F.  3,606.) 

(Supreme  Court  of  California.     Dec.  29,  1903.) 

IMSURANCB     POLICY— CONSTRUCTION— FORFBI- 

TUBE— NONPAYMENT  OF  INTEIREST 

OR  PREMIUM  NOTES. 

1.  A  ten-payment  life  insurance  policy  pro- 
vided that  in  consideration  of  an  annual  pre- 
mium in  advance,  consisting  of  an  annual  pre- 
mium note,  tbe  interest  on  which  was  required 
to  be  paid  annually  in  cash  at  the  date  of  the 
maturity  of  the  annual  premium,  and  of  an  an- 
nual cash  preniicmi  to  be  paid  at  or  before  noon 
ou  or  before  July  16th  in  every  year  during  the 
first  10  years  of  the  policy,  the  company  as- 
sured the  life  of  the  policy  holder  and  agreed 
to  pay  the  sum  assured,  "the  balance  of  the 
year's  premium,  and  all  notes  given  for  premi- 
ums, if  any,  being  first  deducted,"  etc.  It  txu- 
ther  provided  that,  if  default  should  be  made  in 
the  payment  of  any  premium,  it  would  pay,  as 
before  agreed,  as  many  tenth  parts  of  the  origi- 
nal sum  assured  as  there  should  have  been  com- 
plete annual  premiums  paid  at  tbe  time  of 
such  default,  but,  in  order  to  secure  such  pro- 
portion, all  premium  notes  were  to  be  taken  up, 
or  the  interest  thereon  paid  annually  in  cash  on 
the  date  of  the  maturity  of  the  premium  until 
the  notes  were  canceled  by  returns  of  the  sur- 

Elus,  or  tbe  whole  policy  would  be  forfeited. 
a  addition  it  was  declared  that  the  policy  was 
issued  and  accepted  on  the  following  express 
conditions:  "Srd.  If  the  said  premiums  or  the 
interest  upon  any  note  given  for  premiums  shall 
not  be  paid  on  or  before  the  days  above  men- 
tioned for  the  payment  thereof,  •  •  •  then, 
and  in  every  such  case  the  company  shall  not 
be  liable  for  the  payment  of  the  whole  sam  as- 
sored,  bat  only  for  such  part  thereof  as  is  ex- 
pressly stipulated  above,  .  and  the  remainder 
shall  cease  and  determine.  4th.  In  every  case 
where  this  policy  shall  cease  or  become  null  and 
void,  all  payments  thereon  shall  be  forfeited  to 
the  company."  Held,  that  tbe  third  subdivision 
was  not  inconsistent  with  and  contradictory  of 
the  prior  provisions,  thus  involving  the  rejec- 
tion under  that  Bul)division  of  tliat  which  would 
lead  to  a  forfeiture  under  the  prior  provisions, 
and  hence,  where  tbe  insured  had  paid  four  an- 
nual premiums  pursuant  to  the  terms  of  the 
policy,  and  then,  instead  of  discontinuing  his 
payments  and  claiming  insurance  for  four-tenths 
of  its  face  in  accordance  therewith,  elected  to 
continue  his  payments  and  tbe  insurance  for 
the  full  amount  until  the  end  of  "the  10  years, 
his  failure  thereafter  to  take  up  his  premium 
notes  or  pay  the  annual  interest  thereon  avoid- 
ed the  policy,  and  he  forfeited  all  bis  payments. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  Frank  H.  Kerrigan,  Judge. 

Action  by  Sarah  Madison  against  tbe  North- 
western Mutual  Life  Insurance  Company. 
From  a  judgment  for  defendant,  plalntifl  ap 
peals.    Affirmed. 
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Van  Ness  &  Redman,  for  appellant  Geo. 
A.  Rankin,  for  respondent 

CHIPMAN,  C.  This  is  an  action  upon  a 
policy  of  life  Insurance,  and  was  submitted 
upon  an  agreed  statement  of  facts.  Defend- 
ant bad  judgment  and  plaintiff  appeals. 

The  policy  was  issued  upon  the  life  of  P. 
T.  Madison,  payable  to  bis  wife,  plaintiff 
herein.  The  face  of  the  policy  is  $2,000,  and 
was  on  what  is  termed  "the  ten-payment  life 
plan,  with  premiums  payable  annually,  $87.- 
42,  and  provided  for  payment  of  the  premi- 
ums partly  in  cash  and  partly  by  note.  The 
cash  portion  was  $53.24  and  the  note  portion 
was  $34.18."  The  principal  of  the  notes  was 
not  required  to  be  paid  before  the  death  of 
the  insured,  but  the  Interest  thereon  was  to 
be  paid  annually.  The  dividends  on  the  pol- 
icy were  to  be  applied  to.  the  payment  of  the 
notes.  On  July  16,  1867,  the  date  of  the  poli- 
cy, Madison  paid  the  company  cash  $53.24 
and  executed  to  the  company  his  note  for 
$34.18  in  full  payment  of  the  first  annual  pre- 
mium. On  July  16th  of  each  succeeding  year 
to  and  Including  the  year  1872  he  "duly  and 
seasonably  paid  to  the  defendant  herein,  and 
defendant  received  and  accepted,  the  premi- 
ums required  by  the  terms  of  the  policy  to  be 
paid,  viz.,  the  said  sum  of  $53.24  in  cash  and 
bis  note  for  the  sum  of  $34.18."  On  July  16, 
1873,  and  each  year  to  and  Including  1876,  he 
paid  no  cash  premiums,  but,  in  addition  to  a 
premium  note  for  $34.18,  executed  by  hfan 
In  each  of  said  years,  he  executed  to  defend- 
ant, in  lieu  of  the  cash  part  of  the  premiums, 
notes  as  follows:  1873,  for  $53.24;  1874,  for 
$71.06;  1875,  for  $78.88,  and  1876,  for  $53.24, 
which  were  received  by  defendant  in  addition 
to  said  premium  notes  for  $34.18  each,  exe- 
cuted during  each  said  years  In  settlement  of 
the  premiums  for  said  years,  "subject  to  the 
terms  of  said  policy."  The  note  given  In  1874 
for  $71.06  "included  not  only  $53.24,  the  cash 
part  of  the  annual  premium,  but  also  one 
year's  accrued  Interest,  then  uApald,  on  all 
these  outstanding  premium  notes,  given  by 
the  insured  on  account  of  said  policy."  So, 
also,  the  note  given  in  1875  for  $78.88,  includ- 
ed like  Items.  The  dividends  payable  out  of 
the  surplus  referred  to  in  the  policy  in  the 
sum  of  $144.61  were  credited  to  said  policy 
prior  to  1877,  and  were  sufficient  to  take  up 
and  cancel  four  of  said  premium  notes  of  $34.- 
18.  for  the  years  1867,  1808,  1869,  and  1870, 
with  a  balance  of  $7.89  to  be  applied  and 
which  was  applied  on  the  fifth  note,  bearing 
date  July  16,  1871.  No  other  or  further  divi- 
dends were  earned  upon  said  policy,  and  said 
four  notes  referred  to  were  returned  to  Madi- 
son canceled,  and  said  credit  of  $7.89  given  on 
said  note  of  July  16,  1871.  The  interest  on 
said  first  four  notes  last  above  enumerated 
was  fully  paid  prior  to  their  cancellation,  and 
the  Interest  on  all  the  other  notes  given  by 
Madison  was  dul.v  paid  by  him  In  cash  to 
July  10,  1876,  except  the  Interest,  which,  as 
Aforesaid,  formed  part  of  said  notes  of  1874 


and  1875  for  $71.00  and  $78.88,  respectively. 
"From  July,  1876,  no  interest  on  either  or 
any  of  the  outstanding  premium  notes  was  or 
has  been  paid  either  in  cash  or  otherwise"; 
and  "no  premiums,  either  in  the  form  of  cash 
or  note,  or  part  cash  and  part  note,  have  been 
paid  since  July  16,  1876,  upon  or  on  account 
of  said  policy,  and  none  or  either  of  the  pre- 
mium notes  •  •  *  have  or  has  been  In  any 
form  taken  up,  paid,  or  canceled,  and  *  *  • 
are  now  held  unpaid  and  uncanceled  by  de- 
fendant" The  total  premium  notes  given 
amounted  to  $598.22.  Dividends  earned  and 
applied  reduced  this  amount  to  $453.61  on 
July  16,  1876,  the  present  amount  of  unpaid 
principal  of  outstanding  notes.  "The  accrued 
j  Interest  paid  at  the  beginning  of  each  year 
I  on  the  total  amount  of  premium  notes  at 
I  the  end  of  the  preceding  year  is  as  follows: 
I  1808,  in  cash,  $2.39;  1869,  cash,  $4.79;  1870, 
■  cash,  $7.18;  1871,  cash,  $9.57;  1872,  cash, 
$10.09;  1873,  cash,  $11.44.  In  1874  the  inter- 
est $17.82,  was  included  in  the  note  for  $71.- 
j  06,  and  In  1875  the  Interest,  $25.64  was  hi- 
cluded  in  the  note  for  $78.88.  In  1876  accrued 
Interest  $34,  was  paid  In  cash.  On  these  facts 
plaintiff  claims  four-tenths,  or  $800, -of  the 
policy.  Each  of  the  premium  notes  contained 
the  following:  "With  Interest  at  the  rate  of 
seven  per  cent  per  annum,  which  Interest 
shall  be  paid  annually,  or  the  policy  be  for- 
feited." A  similar  provision  Is  also  In  the 
notes  given  in  lieu  of  the  cash  premiums. 
Ail  the  notes  are  signed  by  P.  T.  Madison 
alone,  except  the  premium  note  of  July  16, 
1872,  which  is  signed  also  by  plaintiff,  Sarah 
Madison.  Madison  died  November  9,  1900, 
having  made  no  further  payments. 

The  questions  raised  .by  the  appeal  involve 
the  true  construction  and  meaning  of  the  pol- 
icy, and  call  for  a  statement  of  certain  of  Its 
provisions,  to  wit:  The  company,  by  the  pol- 
icy, "In  consideration  •  •  •  of  the  annual 
premium  in  advance  consisting  of  an  annual 
premium  note  of  thirty-four  dollars  and 
eighteen  cents  (the  Interest  on  which  must 
be  paid  annually  in  cash  at  the  date  of  the 
maturity  of  the  anunal  premium)  and  of  the 
annual  cash  premium  of  fifty-three  dollars 
and  twenty-four  cents  to  be  paid  at  or  before 
noon  on  or  before  the  sixteenth  day  of  July 
In  every  year  during  the  first  ten  years  of 
the  continuance  of  this  policy,  doth  assure 
the  life  of  •  •  *  for  the  term  of  bis  nat- 
ural life."  The  company  agrees  to  pay  the 
said  sum  assured,  "the  balance  of  the  year's 
premium,  and  all  notes  given  for  premiums,  if 
any,  being  first  deducted,"  etc.  "At  each  dis- 
tribution of  the  surplus,  after  three  years 
from  the  date  hereof  a  due  proportion  of  such 
surplus  on  each  year's  business,  during  the 
continuance  of  this  policy,  will  be  returned  to 
the  said  assured.  And  the  said  company  fur- 
ther promises  and  agrees,  that,  if  default 
shall  be  made  in  the  payment  of  any  premi- 
um, it  will  pay  as  above  agreed,  as  many 
tenth  parts  of  the  original  sum  assured  as 
there  shall  have  been  complete  annual  premi- 
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nms  paid  at  the  time  of  such  default.  But 
In  order  to  secure  such  proportion  of  the  poli- 
cy all  premium  notes  must  be  taken  up,  or 
the  interest  thereon  be  paid  annually  in  cash, 
on  the  date  of  the  maturity  of  the  premium 
until  the  notes  are  canceled  by  returns  of  the 
surplus,  or  the  whole  policy  will  be  forfeited. 
This  policy  is  Issued  and  accepted  by  the  par- 
ties in  interest  on  the  following  express  con- 
ditions: •  •  •  3rd.  If  the  said  premiums 
or  the  Interest  upon  any  note  given  for  pre- 
miums shall  not  be  paid  on  or  before  the 
days  above  mentioned  for  the  payment  there- 
of, ••  •  then,  and  In  every  such  case  the 
company  shall  not  be  liable  for  the  payment 
of  the  whole  sum  assured,  but  only  for  such 
part  thereof  as  is  expressly  stipulated  above, 
and  the  remainder  shall  cease  and  determine. 
4th.  In  every  case  where  this  policy  shall 
cease  or  become  null  and  void,  all  payments 
thereon  shall  be  forfeited  to  the  company." 

It  is  quite  clear  that  the  contract  calls  for 
the  prompt  payment  of  the  cash  portion  of 
the  annual  premium  notes  as  a  condition  up- 
on which  the  company  will  hold  itself  liable 
to  pay  the  whole  amount  of  the  policy,  after 
first  deducting  the  balance  of  the  year's  pre- 
niiom  and  all  notes  given  for  premiums,  if 
any.  Its  agreement  next  to  pay  as  many  tenth 
parts  of  the  original  sum  assured  as  there 
shall  have  been  complete  annual  premiums 
paid,  should  there  be  any  default  In  the  pay- 
ment of  any  premium,  is  on  the  express  con- 
dition that  "all  premium  notes  must  he  taken 
up,  or  the  Interest  thereon  be  paid  annually  in 
cash  on  the  date  of  the  maturity  of  the  premi- 
um, until  the  notes  are  canceled  by  return 
of  surplus,  or  the  whole  policy  will  be  for- 
feited." A  clear  and  unmistakable  forfeiture 
appears  from  the  statement  of  facts,  and  we 
do  not  understand  that.  If  this  was  all  of  the 
contract,  appellant  would  dispute  the  inevi- 
table result.  But  It  is  contended  that  the 
provisions  of  the  policy  embraced  in  the  third 
subdivision,  above  quoted,  are  inconsistent 
with  and  contradictory  of  the  provisions  Just 
referred  to,  and  therefore  that  which  leads 
to  a  forfeiture  must  be  rejected. 

A  precisely  similar  policy  of  defendant 
company,  where  the  facts  were  also  similar, 
was  before  the  Supreme  Court  of  ■Wisconsin 
in  Ewald  V.  N.  W.  Mut.  Life  Ins.  Co.,  60 
Wis.  431,  19  N.  W.  513.  The  questions  now 
here  were  very  fully  considered,  and  many 
cases  bearing  thereon  in  other  courts  cited' 
and  commented  upon.  The  conclusion  was 
reached,  as  stated  in  the  syllabi:  "A  for- 
feiture stipulated  in  a  contract  will  be  en- 
forced if  the  rights  of  the  parties  cannot 
otherwise  be  preserved.  The  holder  of  a 
policy  of  life  insurance  will  be  presumed  to 
understand  its  various  provisions  for  for- 
feiture by  which  he  may  suffer  loss  through 
his  own  fault,  and  cannot  complain  of  hard- 
ship from  a  forfeiture  when  he  suffers  vol- 
untary default.  In  an  action,  commenced 
after  the  expiration  of  the  term  of  the  policy, 
to  recover  foui^tenths  of  the  original  sum 


assured,  held,  that  by  reason  of  the  plain- 
tiff's failure  to  pay  annually  in  cash  the  in- 
terest upon  the  four  premium  notes  given  by 
him,  the  whole  policy  became  forfeited."  In 
the  case  of  Russum  v.  St. Louis  -  Mut.  Life 
Ins.  Co.,  1  Mo.  App.  228,  the  policy  was  sub- 
ject to  two  provisos:  First,  that,  if  default 
was  made  in  the  payment  of  any  annual  pre- 
mium thereafter  becoming  payable,  such  de- 
fault should  not  work  a  forfeiture  of  the 
policy,  but  the  sum  assured  sliould  be  pro- 
portionately reduced.  Thus  if  only  the  first 
annual  premium  should  be  paid,  then,  In 
case  of  death,  only  one-tenth  of  the  sum  as- 
sured should  be  claimable;  if  two  premiums 
only  were  paid,  then  two-tenths;  and  so  on. 
The  second  proviso  was  a  qualification  of 
the  first  It  provided  tliat  "if  the  insured 
shall  fail  to  pay  annually  in  advance  the  in- 
terest on  any  unpaid  notes  or  loans  which 
may  be  owing  on  account  of  the  al>ove-men- 
tioned  annual  premiums,  •  •  •  then  and 
in  every  such  case  the  said  company  shall 
not  be  liable  for  the  payment  of  the  sum 
insured,  or  any  part  thereof,  and  this  pol- 
icy shall  cease  and  determine."  It  was  there 
urged,  as  here,  that  the  two  provisions  are 
inconsistent  and  the  one  leading  to  forfei- 
ture musl  be  disregarded.  It  was  held,  after 
a  careful  examination  of  the  provisions,  that 
they  are  not  inconsistent  or  contradictory; 
that  they  may  stand  together,  and  that  it  is 
the  duty  of  the  court  to  give  effect  to  both 
of  them;  that  tiie  failure  to  pay  the  inter- 
est avoided  the  policy.  In  Moses  v.  The 
Brooklyn  Life  Ins.  Co.,  50  Ga.  196,  the  policy 
was  on  the  10-year  plan,  with  participation 
in  the  profits.  The  premium  was  payable 
part  in  cash  and  part  by  note,  and  one  of  the 
conditions  of  the  policy  was  that,  should  the 
assured  fail  to  pay  the  premiums,  or  any 
note  or  notes  which  may  be  given  In  part 
payment  of  any  premium,  the  policy  was  to 
be  void.  It  also,  stipulated  that  after  two 
annual  payments,  should  the  party  wish  to 
discontinue,  the  company  will  issue  a  paid- 
up  policy  for  as  many  tenths  of  the  amount 
originally  assured  (which  was  $13,000)  as 
there  have  been  annual  premiums  paid  in 
cash.  The  prayer  of  the  bill  was  to  have  it 
decreed  that  the  defendant  issue  a  paid-up 
policy  for  $3,000,  and  deliver  the  notes  given 
to  the  company  canceled,  and  receive  the 
present  policy  canceled.  The  assured  had 
made  two  payments,  two  premiums,  part  in 
cash  and  part  by  note.  The  court  said: 
"The  payment  by  complainant  to  the  com- 
pany of  the  two  first  annual  premiums  was 
a  condition  precedent  to  be  performed  on  her 
part  by  the  terms  of  the  contract  before  she 
was  entitled  to  have  issued  to  her  by  the 
company  a  paid-up  policy  of  $3,000.  To  en- 
able the  company  to  pay  dividends  from  the 
profits,  it  is  indispensably  necessary  that  the 
assured  should  pay  to  the  company  the  an- 
nual premiums  stipulated  to  be  paid,  so  as 
to  create  a  fund  from  which  profits  may  be 
derived."    It  was  held  that  the  assured  was 
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not  entitled  to  a  paid-up  policy  until  the  note 
given  for  the  premium  bad  first  been  paid. 
In  the  Wisconsin  case,  supra,  tbe  policy  was 
one  of  endowment,  issued  In  1807,  and  the 
assmred  paid  the^asb  premiums  for  that  and 
the  three  succeeding  years,  and  also  paid  the 
interest  on  the  premium  notes  given  for 
those  years,  but  nothing  thereafter.  The  ac- 
tion was  brought  after  the  expiration  of  the 
policy.  After  quoting  the  third  subdivision 
of  the  policy,  stated  above,  the  court  pro- 
ceeds at  page  438  et  seq.  60  Wis.,  page  514, 
19  N.  W.,  to  give  its  reasons  at  considerable 
length  for  the  construction  of  tbe  policy. 
We  are  satisfied  with  the  result  there  reach- 
ed, notwithstanding  the  very  searching  anal- 
ysis of  tbe  opinion  by  appellant's  counsel. 

We  do  not  think  the  assured  could,  by  the 
terms  of  the  policy,  have  l)een  misled  into 
the  belief  that  he  could  have  full  insurance 
for  10  years,  and  then  cease  further  pay- 
ments, leaving  his  notes  unpaid,  and  yet 
have  the  right  to  a  paid-up,  policy  of  four- 
teuths,  because  tbe  first  four  notes  had  been 
taken  up  by  dividends  in  the  meantime.  If 
At  the  end  of  the  fourth  year  he  bad  paid  the 
cash  premiums  and  tbe  premium  notes  and 
interest,  and  had  then  ceased  or  made  de- 
fault, he  would  have  earned  four-tefithsof  the 
policy.  But  nothing  in  the  policy  warranted 
Ms  continuing  to  pay  his  cash  premiums  and 
to  give  his  premium  notes  for  six  or  seven 
years,  thus  obtaining  full  insurance  for  that 
time,  and  then  default,  and  yet  have  the 
right  to  claim  four-tenths  of  the  ipolicy.  In 
fact,  his  default,  and  his  only  default,  was 
after  he  had  obtained  this  full  insurance  for 
this  period,  and  his  default  was  at  a  time 
when  there  were  outstanding  notes  still  un- 
paid, principal  and  interest,  which  were 
themselves  the  consideration  for  the  insur- 
ance. When  he  made  default  he  could,  by 
paying  all  the  outstanding  notes,  have  had 
"as  many  tenth  parts  of.  tlie  original  sum 
assured  as  there  shall  have  been  complete 
annual  premiums  paid  at  the  time  of  such 
default,"  for  thus  reads  the  policy.  But  he 
could  not,  after  having  received  the  benefit 
of  10  years'  full  insurance,  make  default, 
refuse  to  pay  his  outstanding  obligations  giv- 
en for  this  insurance,  and  claim  four-tenths 
of  the  policy,  as  though  he  had  defaulted  at 
the  end  of  four  years.  His  election  to  con- 
tinue and  reap  the  benefits  of  full  insurance 
carried  with  it  the  reciprocal  duty  to  dis- 
charge his  obligationB  incurred  to  that  end; 
and  the  rights  of  the  assured  and  his  obliga- 
tions must  be  measured  as  of  the  date  when 
he  defaulted,  and  not  of  some  prior  date,  by 
Assuming  what  in  fact  did  not  occur— that  he 
-defaulted  at  this  prior  date.  Appellant's  con- 
tention would  result  in  his  having  a  paid-up 
policy  for  $300  (four-tentlis  of  $2,000);  also 
a  full  Insurance  of  $2,000  for  10  years;  also 
a  return  of  all  liis  notes  canceled  which  he 
gave  to  secure  this  insurance.  Such  a  con- 
fitructlon  would  destroy  any  company  doing 
business  under  such  a  system,  and  finds  no 


warrant  in  the  terms  of  the  policy.  In  point 
of  fact,  there  was  no  default  for  the  10-year 
period,  for  the  assured  bad  paid  in  cash  or 
notes.  To  keep  the  policy  alive  thereafter, 
obviously  his  duty  was  to  pay  the  annual  in- 
terest charge  on  his  notes  or  take  up  the 
notes.  He  still  had  a  considerable  life  ex- 
pectancy, and,  rather  than  continue  payment 
of  interest  charges,  be  elected  to  quit,  and 
we  cannot  find  any  warrant  for  Ignoring 
these  outstanding  obligations  and  adjusting 
the  loss  as  though  they  did  not  exist 

It  is  adviaed  that  the  Judgment  be  afiBrm- 
ed. 

We  concur:    GRAY,  C;   COOPER,  a 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  affirmed:  McFAR- 
LAND,  J.;   HBNSHAW,  J.;   LORIGAN,  J. 


In  banc. 


On  Rehearing. 
(Jan.  28,  1904.) 


PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing.  The  language  of  this 
policy  was  chosen  by  the  defendant,  and 
seems  to  have  been  chosen,  not  for  the  pur- 
pose of  expressing  a  clear  intention,  but 
rather  with  a  view  of  giving  it  the  appear- 
ance of  intending  one  tiling  while  really  pro- 
viding for  something  inconsistent.  In  one 
clause  (clause  3)  it  provides  that  in  a  certain 
contingency  there  shall  be  a  partial  forfei- 
ture of  the  policy,  and  tills  provision  is  set 
out  with  considerable  fullness  and  rotundity 
of  expression.  In  another  clause,  by  a  half 
dozen  words  at  the  end  of  a  sentence,  an 
absolute  forfeiture  is  provided  upon  the  same 
contingency.  I  do  not  think  that  the  de- 
feudant  is  entitled  to  claim  for  itself  the 
most  favorable  construction  of  a  contract 
which  it  has  purposely  made  ambiguous, 
and  especially  where  the  result  is  manifest- 
ly unjust 

In  ttiis  particular  case,  perhaps,  no  serious 
injustice  is  done,  for  the  notes  given  by  the 
insured  in  payment  of  the  premiums,  which 
by  the  terms  of  the  policy  were  payable  only 
in  cash,  and  were  forfeitable  in  case  of  de- 
fault, would,  with  interest,  amoimt  to  as 
much  as  the  unforfelted  portion  of  the  pol- 
icy, and  they,  in  my  opinion,  constitute  a 
counterclaim  In  favor  of  tbe  defendant  But 
the  principle  of  the  opinion,  applied  to  other 
claims  upon  similar  policies,  mfgbt  work  the 
grossest  injustice,  as,  for  instance.  In  the 
case  put  by  counsel:  "The  Insured  may  have 
paid  ten  premiums  in  cash  and  notes.  He 
may  have  paid  interest  on  these  notes  for 
many  years,  until  all  of  them,  except  the 
last,  have  been  canceled  by  dividends.  He 
may  then  default  in  tbe  payment  of  the  an- 
nual interest  on  the  last  uncanceled  note, 
reduced  by  dividends  to  a  nominal  amount 
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On  the  construction  which  the  court  gives 
the  policy,  ther  insured  loses  everything,  al- 
though, if  he  had  not  paid  any  part  of  the 
tenth  premium,  he  -would  have  been  entitled 
to  Diuertenths  of  the  policy  In  paid-up  insur- 
ance! Because  he  received  term  Insurance 
for  the  tenth  year  for  the  face  of  bis  policy 
(which  he  could  have  purchased  for  less 
than  half  the  cash  part  of  the  tenth  pre- 
mium), be  is  put  in  a  worse  position  than  if 
be  had  failed  to  pay  any  part  of  the  tenth 
premium!  Because  he  received  something 
which  he  more  than  paid  for,  he  must  lose 
that  which  he  fully  paid  for!" 

A  construction  of  this  policy  which  would 
inevitably  lead  to  sucb  a  result  in  the  case 
supposed,'  and  in  other  like  cases,  certainly 
has  little  to  recommend  it,  and,  In  my  opin- 
ion, may  be  avoided  upon  two  grounds: 
First,  that  the  doubtful  or  conflicting  cl&uses 
of  an  agreement  should  be  construed  against 
the.  party  responsible  for  the  ambiguity; 
second,  because  a  provision  involving  a  total 
forfeiture  should  yield  to  a  provision  Involv- 
ing only  a  partial  forfeiture. 

(68  Kan.  1»3) 

NEELX  V.  THOMPSON. 
(Supreme  Court  of  Kansas.    Jan.  9,  1904.) 

ACCORD    AND    SATISFACTION— WHAT    CONSTI- 
TUTES—EVIDENCE. 

1.  Where  a  sum  of  money  is  tendered  in  sat- 
isfaction of  a  claim,  the  amount  of  which  is  in 
-dispute,  and  the  tender  is  accompanied  with 
such  acts  and  declarations  as  amount  to  a  con- 
dition that,  if  the  money  is  accepted,  -it  is  ac- 
cepted in  satisfaction,  nud  such  that  the  per- 
-Aon  to  whom  it  is  offered  is  bound  to  nnder- 
stand  therefrom  that,  if  he  takes  it,  he  takes 
it  subject  to  such  condition,  an  acceptance  of 
the  money  offered  constitutes  an  accord  and 
■■tatisfaction.  This  is  true  although  the  debtor 
admits  that  the  amount  tendered  is  uncondi- 
tionally and  immediately  due  the  creditor,  and 
although  the  creditor  protests  at  the  time  that 
the  amount  paid  is  not  all  that  is  due,  or  that 
he  does  not  accept  it  in  full  satisfaction  of  the 
claim. 

2.  The  amount  of  a  claim  being  in  dispute  the 
debtor  mailed  the  creditor  a  statement  of  the 
account  and  a  check,  together  with  a  letter  in 
which  he  said  that  the  check  was  in  full  satis- 
faction of  the  balance  due  on  the  account, 
adding,  "Look  it  [the  statement]  over,  and  it 
there  is  any  item  you  do  not  understand,  it  you 
will  come  to  Leavenworth  we  will  go  through 
the  original  statements  and  I  will  explain  it 
to  you.  Beld,  that  the  creditor  was  bound  to 
understand  that,  if  he  accepted  the  check,  he 
took  it  subject  to  the  condition  that  it  should 
be  in  full  settlement  of  his  demand. 

Mason,  J.,  dissenting. 
(SyUaDns  by  the  CJourt.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  T.  W.  Thompson  against  S.  P. 
N'eely.  Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

H.  J.  Bone  and  HIte  &  Nichols,  for  plain- 
tiff in  error.  Joseph  Reed,  for  defendant  in 
error, 

'  1.  See  Accord  and  Satisfaction,  vol.  1.  Cent.  Dig. 
H  76,  7C.  78. 


MASON,  J.  T.  W.  Thompson  sued  S.  F. 
Neely  for  a  balance  claimed  to  be  due  him 
for  services  performed  as  deputy  United 
States  marshal  during  the  letter's  term  of 
office  as  marshal.  At  the  trial  it  developed 
that  plaintiff  bad  been  paid  50  per  cent,  of 
the  fees  earned  by  blm  as  such,  deputy,  and 
that  defendant  claimed  that  under  their 
agreement  this  was  all  he  was  to  receive, 
but  that  plaintiff  claimed  that  the  agree- 
ment was  that  be  was  to  have  G5  per  cent. 
The  difference  between  tbese  percentages 
made  the  amount  in  controversy,  $240.65. 
Plaintiff  testified  that  be  did  not  know  of 
defendant's  contention  until  after  the  action 
was  brought,  but  that  be  at  various  times 
asked  defendant  for  a  settlement;  that  on 
December  29,  1898,  defendant  sent  blm  a  let- 
ter inclosing  a  statement  of  the  account 
and  defendant's  check  on  a  Ltovenwortb 
bank  for  $7.90,  the  balance  due  as  shown  by 
such  statement;  that  plaintiff  cashed  the 
check  and  kept  the  proceeds,  but .  wrote  to 
plaintiff  saying  that  he  needed  the  money 
and  would  use  the  check,  but  that  he  wanted 
defendant  to  meet  him  in  Leavenworth  and 
make  settlement,  as  the  check  was  not  a  set- 
tlement, and  defendant  still  owed  him  be- 
tween $^0  and  $300.  Defendant  testified 
that  the  check  sent  to  and  collected  by  plain- 
tiff contained  the  words,  "Balance  in  full 
for  fees  and  expenses  of  deputy  marshal." 
The  letter  referred  to  read  as  follows: 

"Leavenworth,   Kansas,   Dec.   29,   1898. 

"T.  W.  Thompson,  Esq,  Topeka,  Kansas- 
Dear  Sir:  I  have  received  from  the  Auditor 
of  State  and  other  Departments  final  reports 
on  suspensions  and  disallowances  in  accounts 
of  Deputies  U.  S.  Marshal.  I  have  credited 
you  with  all  re-allowances  and  send  herewith 
a  full  statement  of  your  account.  Look  it 
over  and  if  there  is  any  item  you  do  not  un- 
derstand. If  you  will  come  to  Leavenworth 
we  will  go  through  the  original  statements 
and  I  will  explain  it  to  you.  Please  find 
enclosed  my  check  for  $7.90,  payable  to  your 
order  by  tbe  Manufacturers  Nat  Bank  of 
Leavenworth,  which  is  in  full  satisfaction 
of  balance  due  on  account  of  fees  and  ex- 
penses as  deputy  V.  8.  Marshal. 

"Very  Respectfully,  S.  F.  Neely." 

The  trial  court  in8tructed>  the  Jury  that: 
"If  you  believe  from  the  evidence  In  this 
case  that  there  was  a  dispute  between  these 
IMirtles  as  to  the  amount  that  was  due  from 
tbe  defendant  to  plaintiff,  and  the  defendant 
made  bla  calculation  as  to  tbe  amount  he 
understood  was  due,  and  wrote  the  plaintiff 
a  letter,  inclosing  a  check  for  tbe  amount 
he  claimed  was  due,  and  stated  either  In  the 
check  or  in  the  letter  that  that  was  in  full 
for  his  account,  and  tbe  plaintiff  received 
that  check  and  letter,  and  appropriated  the 
check  without  objection  on  his  part,  then  X 
Instruct  you  that  that  would  be  a  settlement 
of  their  difference."  The  Jury  found  for  the 
plaintiff,  and  a  Judgment  was  rendered  ac- 
cordingly, which  tbe  defendant  now  asks  to 
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have  reversed.  The  contention  of  plaintiff 
In  error,  in  effect,  Is  that  the  words  "with- 
out objection  on  bis  part"  should  have  been 
omitted  from  the  Instruction  quoted;  that 
the  cashing  of  the  checl^  under  the  circum- 
stances stated  in  the  instruction  (or  at  ail 
events  under  the  circumstances  shown  by 
defendant's  evidence)  estopped  plaintiff  to 
deny  that  a  full  settlement  had  been  had 
notwithstanding  any  protest  he  may  have 
made  at  the  time.  In  1  Cyc.  382,  it  is  said 
of  an  unliquidated  or  disputed  claim:  "To 
constitute  an  accord  and  satisfaction,  It  Is 
necessary  that  the  money  should  be  offered 
in  full  satisfaction  of  the  demand,  and  be 
accompanied  by  such  acts  and  declarations 
as  amount  to  a  condition  tliat  the  money,  if 
accepted.  Is  accepted  in  satisfaction;  and  It 
must  be  such  that  the  party  to  whom  it  is 
offered  is  bound  to  understand  therefrom 
that.  If  he  takes  it,  he  talces  it  subject  to 
such  conditions.  The  mere  fact  tiiat  the 
creditor  receives  less  than  the  amount  of  his 
claim,  with  Icnowledge  that  the  debtor  claims 
to  be  indebted  to  blm  only  to  the  extent  of 
the  payment  made,  does  not  necessarily  es- 
tablish an  accord  and  satisfaction.  Where, 
however,  a  sum  of  money  is  tendered  In  sat- 
isfaction of  the  claim,  and  the  tender  is  ac- 
companied with  such  acts  and  declarations 
as  amount  to  a  condition  that,  if  the  money 
is  accepted,  it  is  accepted  In  satisfaction, 
and  such  that  the  party  to  whom  it  is  of 
fered  is  bound  to  understand  therefrom  that, 
if  he  talces  it,  he  talces  it  subject  to  such 
condition,  an  acceptance  of  the  money  offered 
constitutes  an  accord  and  satisfaction.  This 
is  true  although  the  creditor  protests  at  the 
time  that  the  amount  paid  Is  not  all  that  is 
due,  or  ttiat  he  does  not  accept  it  in  full 
satisfaction  of  his  claim.  Where  the  tender 
or  offer  is  thus  made,  the  party  to  whom  it 
is  made  has  no  alternative  but  to  refuse  it 
or  accept  It  upon  such  condition.  If  he  ac- 
cepts it,  he  accepts  the  condition  also,  not- 
withstanding any  protest  he  may  malce  to 
the  contrary."  Tliese  statements  are  sup- 
ported by  abundant  authority,  as  shown  by 
the  accompanying  citations.  They  have  been 
referred  to  with  approval  by  this  court  in 
Harrison  v.  Henderson,  67  Kan.  — ,  72  Pac. 
875.  They  are  jiow  accepted  as  a  correct 
exposition  of  the  law.  In  American  Bridge 
Co.  V.  Murphy,  13  Kan.  35,  It  is  said:  "Where 
a  debtor  pays  a  portion  of  his  debt,  which 
portion  he  admits  to  be  due  at  the  time  he 
pays  it,  but  claims  that  it  is  all  that  Is  due, 
and  that  it  is  the  whole  of  the  debt,  and  the 
creditor  receives  the  same  and  signs  a  re- 
ceipt in  full  therefor,  but  at  the  same  time 
claims  that  it  is  only  a  portion  of  the  debt, 
and  that  the  other  portion  still  remains  due, 
the  creditor  is  not  estopped  by  his  receipt 
from  afterwards  suing  the  debtor  and  recov- 
ering the  balance  of  the  debt  not  yet  paid." 
This  declaration  of  legal  principles  is  not  in 
conflict  with  that  Just  made,  since  it  does 
not  purport  to  cover  a  case  where  the  tender 


Is  made  with  the  condition  that  it  must  be 
accepted  in  full  if  at  all.  Even  if  such 
element  was  in  fact  present  in  that  case,  it 
is  not  important,  since  the  discussion  was 
not  based  upon  that  consideration.  The  de- 
cision turned  upon  the  question  whether 
the  written  receipt  purporting  to  be  in  full 
could  be  disputed.  This  is  shown  not  only 
by  the  language  of  the  opinion,  but  by  the 
authorities  cited  in  its  support. 

It  remains  only  to  decide  whether  plain- 
tiff in  this  action  was  bound  to  understand 
from  the  letter  written  him  by  defendant 
that,  if  he  took  the  payment,  he  toolc  It 
subject  to  the  condition  that  it  should  be  in 
full  settlement  of  his  whole  claim.  In  a  foot- 
note to  the  passage  quoted  above  (1  Cyc.  333, 
note  72)  it  is  said:  "According  to  the  weight 
of  authority,  where  a  claim  Is  in  dispute, 
and  the  debtor  sends  or  gives  the  creditor 
a  checlt  for  a  less  sum,  which  he  declares 
to  be  in  full  payment  of  all  demands,  the 
retention  thereof  by  the  creditor  constitutes 
an  accord  and  satisfaction."  Even  disre- 
garding the  evldenoe  of  defendant  as  to  a 
receipt  In  full  having  been  embodied  In  the 
cbecis,  we  hold  that  the  language  of  the  let- 
ter alone  was  sufficient  to  advise  the  re- 
cipient that  the  writer  intended  that  the 
check  should  be  accepted,  if  at  all,  in  full 
satisfaction  of  the  account.  The  expression 
of  a  willingness  to  explain  any  of  the  items 
that  may  not  be  understood  is  not  equivalent 
to  an  admission  that  there  may  be  a  doubt 
of  the  correctness  of  the  statement  rendered, 
or  that  the  amount  shown  as  a  balance  is 
open  to  further  Inquiry.  It  is  rather  a  dis- 
tinct affirmance  of  the  contrary. 

It  results  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

JOHNSTON,  C.  J.,  and  SMITH,  CUN- 
NINGHAM, GREENE,  BURCH,  and  AT- 
KINSON, JJ.,  concurring. 

MASON,  J.  (dissenting).  I  recognize  that 
the  result  reached  by  the  court  as  above  in- 
dicated is  in  accordance  with  the  weight  of 
authority.  I  do  not  tielieve,  however,  that 
the  payment  by  a  contract  debtor  of  au 
amount  which  he  admits  to  be  immediately 
and  unconditionally  due  should  be  held  a 
sufficient  consideration  for  an  accord  and 
satisfaction,  or  any  other  contract;  or  that 
a  debtor  should  be  permitted  to  build  a  right 
upon  the  doing  of  an  act  which,  by  his  own 
admission,  be  is  under  a  positive  duty  to 
perform;  or  that  a  creditor  should  be  prej- 
udiced by  accepting  and  retaining  a  pay- 
ment to  which  his  debtor  admits  that  he  is 
entitled.  It  is  almost  universally  held  that 
the  acceptance  by  a  creditor  of  a  part  of  a 
sum  admitted  to  be  due  him  under  a  positive 
agreement  that  it  shall  satisfy  the  entire 
demand  does  not  preclude  his  recovering  the 
remainder.  The  reason  is  that  there  Is  no 
consideration  for  the  agreement  to  waive  the- 
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unpaid  part  of  tbe  claim.  Wtiere  a  debt  Is 
admitted  to  be  due,  but  tbe  amount  Is  In 
dispute  and  tbe  debtor  pays  and  the  cred- 
itor receives  so  much  of  It  as  is  not  disput- 
ed, under  an  agreement  that  such  payment 
sbali  be  a  satisfaction  of  tbe  entire  demand, 
there  Is  lltLewIse  no  consideration  for  the 
release  by  the  creditor  of  the  disputed  part 
of  bis  claim.  The  debtor  In  such  case  waives 
no  right,  concedes  nothing,  and  does  no  act 
that  he  Is  not  absolutely  bound  to  perform. 
Of  course.  If  be  pays  tbe  slightest  sum  in 
excess  of  what  be  admits  to  be  due,  tbe 
transaction  amounts  to  a  compromise,  and 
there  is  a  good  consideration  for  the  waiver 
by  tbe  creditor  of  a  part  of  his  claim.  The 
authorities  supporting  tbe  conclusion  of  the 
court  proceed  upon  the  unwarranted  assump- 
tion that  there  can  be  a  compromise  where 
one  party  to  a  controversy  yields  everything, 
the  other  nothing.  A.  compromise  implies 
mutual  concession.  Gregg  v.  Weathersfleld, 
55  Vt.  385;  Bright  v.  Coftman,  15  Ind.  371. 
77  Am.  Dec.  96. 


(«8  Kan.  223) 

PINNBY  T.  FIRST  NAT.  BANK  OF  CON- 

COUDIA. 

(Supreme  Coaift  of  Kansas.    Jan.  9,  1904.) 

APPEAL-TRANSCRIPT  —  CERTIFICATE   —   CON- 
TRACT—VIOLATION OF  STATUTE— "PAT- 
ENT   RIGHTS- SALE-NOTE. 

1.  A  certificate  that  a  transcript  of  tbe  record 
is  full,  true,  and  correct  is  not  impeached  and 
overthrowu  by  a  statement  in  the  record  from 
trhicii  a  mere  inference  may  be  drawn  that 
itoffletbing  has  been  omitted  from  it,  nor  unless 
tile  record,  on  its  (ace,  atBrmatively  and  satis- 
factorily shows  that  it  is  incomplete  and  incor- 
rect. 

2.  Where  a  statute  expressly  provides  that  a 
violation  thereof  shall  be  a  misdemeanor,  a  con- 
tract .made  in  direct  violation  of  the  same  is 
illegal,  and  there  can  be  uo  recovery  thereon, 
althouEh  sacb  statate  does  not  in  express  terms 
prohibit  the  contract,  nor  pronounce  it  void. 

3.  A  sale  of  tbe  exclusive  right  to  manufac- 
ture, use.  and  sell  for  use  a  patented  invention 
in  a  specified  territory  (or  a  period  of  two  year.s 
carries  with  it  an  interest  in  the  patent  riRbt 
itself,  and  constitutes  a  sale  of  a  patent  right, 
within  the  meaniuK  of  the  "act  relating  to  the 
registration  and  sale  of  patent  rights,  and  pre- 
scribing a  penalty  for  the  violation  of  the  same." 

4.  The  tatiiag  of  a  promissory  note,  the  con- 
sideration of  which  is  the  sale  of  a  patent  right, 
or  what  is  claimed  by  the  vtndor  to  be  a  potent 
right,  witliotit  inserting  therein  the  words,  "Giv- 
en for  a  $)atent  right,"  is,  under  our  statute,  a 
misdemeanor,  punishable  by  fine  or  imprison- 
ment; and  no  recovery  can  he  had  thereon  by 
one  who  violates  the  statute,  nor  by  a  transferee 
of  the  note  who  has  Isuowiedge  that  the  law 
was  violated. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander.  .Tudge. 

Action  by  the  First  National  Bank  of  Con- 
cordia against  Henry  Pinney.  Judgment  for 
plaintiff.    Defendant  brings  error.    Reversed. 

C.  N.  Peck  and  F.  W.  Stuiges,  for  plaintiff 
In  error.  Park  B.  Pulsifer  and  Dwigbt  M. 
Smith,  for  defendant  in  error. 

1  2.  See  C;oDtracU,  vol.  U,  Cent.  Dig.  i{  47«,  479. 


JOHNSTON,  C.  J.  The  First  National 
Bank  of  Concordia  brought  an  action  agahist 
Henry  Pinney  to  recover  on  two  promissory 
notes,  each  for  the  sum  of  $144,  payable  to 

i  the  order  of  W.  S.  James,  and  indorsed  by 
him  to  the  bank.  In  his  answer  Pinney  set 
up  three  grounds  of  defense.  The  first  was 
a  general  denial,  and  the  second  alleged: 
"That  be  executed  the  notes:   that  is,  signed 

I  and  delivered  tbe  same  to  the  payee,  W.  S. 

[  James.  He  says,  however,  that  tbe  consid- 
eration thereof  was  tbe  sale  and  transfer  to 
him  of  a  certain  patent  right,  to  wit,  tbe  right 
to  manufacture,  use,  and  sell  for  use  In  cer- 
tain territory  In  this  s^ate,  for  tbe  term  of 
two  years,  to  wit.  In  Shawnee  county,  exclu- 
sively, and  In  other  counties,  to  wit,  Jewell, 

.  Mltcbell,  Ottawa,  Cloud,  Clay,  Republic,  and 
Washington,  JoinUy  with  others,  a  certain 
window  lock  or  fastener,  known  as  the 
'James  Window  Lock,'  for  which  the  said 
W.  S.  James  had  obtained  letters  patent  No. 
629.446,  issued  July  25,  1899,  and  that  said 
sale  and  transfer  took  place  In  this  county 
and  state,  to  wit.  Cloud  county,  Kansas. 
That  although  tbe  said  James  had  filed  with 
tbe  clerk  of  tbe  district  court  of  this  county 
a  copy  of  said  letters  patent,  and  also  filed 
with  said  clerk  an  affidavit  stating  that  said 
letters  were  genuine  and  had  not  been  re- 
voked, and  that  be  bad  full  authority  to  sell 
or  barter  the  same,  which  affidavit  also  set 
forth  bis  occupation  and  residence,  and  the 
residence  of  his  so-called  principal,  the  said 
James  liock  Company  (the  said  James  and 
tbe  said  James  Lock  Company  being  one  and 
the  same,  however),  yet  the  said  James  did 
not,  nor  did  any  one.  Insert  In  said  notes,  or 
either  of  them,  tbe  words,  'Given  for  a  patent 
right,'  and  tbe  said  notes  were  taken  by  the 
said  James  in  violation  of  tbe  law  of  this 
state,  without  consideration,  and  are  illegal 
and  void  wheresoever  and  In  whomsoever 
hands  they  may  be.  And  said  defendant  says 
that  plaintiff  did  not  purchase  said  notes  in 
good  faith  for  a  valuable  consideration.  In 
the  usual  course  of  trade,  but  purchased  them 
well  knowing  at  tbe  time  that  they  were  giv- 
en for  a  patent  right,  and  all  of  tbe  facts  and 
circumstances  under  which  they  were  given." 
Tbe  third  defense  averred  that  there  was 
an  absence  of  novelty  In  tbe  patent,  and 
hence  a  lack  of  valldi^.  Tbe  trial  court,  on 
motion  of  tbe  bank,  required  Pitney  to 
amend  his  answer,  and  state  whetber  tbe 
contract  transferring  tbe  patent  right  was 
oral  or  in  writing,  and,  if  in  writing,  to  set 
out  a  copy  of  the  same.  In  pursuance  of  this 
order,  the  defendant  filed  a  statement  al- 
leging that  tbe  sale  was  an  oral  transac- 
tion, but  that  a  writing  was  executed  for  the 
purpose  of  making  it  appear  that  tbe  sale 
was  of  something  else  than  a  patent  right. 
He  averred,  however,  that  It  was  a  mere 
subterfuge  to  avoid  tbe  penalty  of  the  stat- 
utes of  the  state;  that  the  writing  did  not 
serve  its  purpose,  as  it  did  appear  from  the 
writing  Itself  that  tbe  transaction  was  tbe 
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sale  and  transfer  of  a  patent  right  He  al- 
leged that  the  writing  had  been  accidentally 
destroyed  by  fire,  and  that  it  was  impossible 
for  him  to  produce  It,  or  a  copy  of  the  same. 
A  demurrer  to  the  answer  on  the  ground  that 
it  did  not  state  a  defense  was  sustained. 
Subsequently  the  court  set  aside  its  order, 
and  then  sustained  the  demurrer,  except  as  to 
the  third  count  of  the  answer;  and  as  to  that 
defense  the  demurrer  was  overruled,  and 
time  was  given  to  reply.  Later  the  defend- 
ant aslced  and  obtained  leave  to  withdraw 
the  third  count  of  the  answer,  and  the  court 
then  sustained  a  demurrer,  holding  that  the 
remaining  counts  did  not  state  a  defense; 
and,  the  defendant  electing  to  stand  on  the 
ruling  of  the  court.  Judgment  was  given  in 
favor  of  platntur. 

Finney  comes  here  with  a  transcript  of  the 
record,  alleging  error,  and  the  bank  chal- 
lenges the  record,  and  Insists  that  the  tran< 
script  Is  incomplete,  and  therefore  not  open 
to  our  consideration.  The  certificate  of  the 
clerk  attached  to  the  transcript  is  In  approved 
form,  and  states  that  It  is  a  full,  true,  and 
correct  transcript  It  Is  said,  however,  that 
the  record  Itself  shows  that  It  is  incomplete. 
In  not  including  the  demurrer  to  the  answer 
which  was  filed  after  the  withdrawal  of  the 
third  count.  Only  one  demurrer  appears  In 
the  record,  and  that  seems  to  have  been  filed 
on  March  29,  1902,  and  was  sustained  on 
April  1st  of  that  year.  On  September  25, 
1902,  the  court  appears  to  have  considered 
a  demurrer  to  the  answer  after  the  third 
count  had  been  eliminated,  but.  If  a  second 
demurrer  was  filed.  It  has  been  omitted  from 
the  record.  Some  language  In  the  record  in- 
dicates that  the  sufficiency  of  the  answer  was 
tested  by  a  second  demurrer,  and.  If  It  were 
satisfactorily  shown  on  the  face  of  the  record 
that  such  a  pleading  was  filed  and  not  In- 
cluded In  the  record.  It  would  Impeach  the 
certificate,  and  we  could  not  review  the  case. 
However,  there  Is  an  entry  In  the  record 
which  seems  to  confirm  the  certificate,  and 
tends  to  show  that  but  one  demurrer  was 
actually  filed.  After  reciting  the  withdrawal 
of  the  third  count  on  September  25,  1902,  the 
Journal  entry  proceeds  to  state  that  defend- 
ant "elects  to  stand  on  the  order  of  this  court 
of  April  1,  1902,  sustaining  the  demurrer  to 
his  answer,"  and  the  court  thereupon  ren- 
dered Judgment  on  the  notes.  This  would 
indicate  that  a  second  demurrer  was  not  In 
fact  filed,  but  that  counsel  and  court  adopted 
the  first  demurrer  in  testing  the  sufficiency  of 
the  answer  after  it  had  been  amended  by 
striking  out  the  third  count.  We  must  there- 
fore assume  that  the  transcript  Is  complete, 
and  examine  the  case  on  its  merits. 

Does  the  omission  from  the  notes  of  the 
words,  "Given  for  a  patent  right,"  render 
tliem  Illegal,  and  prevent  a  recovery  there- 
on? The  stattite  provides  that  "any  person 
who  may  take  any  obligation  in  writing  for 
which  any  patent  right,  or  right  claimed  by 
blm  or  her  to  be  a  patent  right,  shall  form  a 


whole  or  any  part  of  the  consideration,  shall, 
before  it  Is  signed  by  the  maker  or  makers. 
Insert  In  the  body  of  said  written  obligation, 
above  the  signature  of  said  maker  or  makers, 
in  legible  writing  or  print,  the  words,  *Givcn 
for  a  patent  right'"  Gen.  St.  1901,  {  4357. 
Noncompliance  with  this  and  other  provisions 
of  the  act  Is  made  a  misdemeanor,  the  pen- 
alty of  which  is  a  fine  not  exceeding  $1,000,  or 
Imprisonment  In  the  county  Jail  not  more 
than  six  months.  In  Mason  v.  McLeod,  57 
Kan.  105,  45  Pac.  76,  41  L.  R.  A.  548,  57  Am. 
St  Rep.  327,  the' validity  of  this  act  was  sus- 
tained, and  It  was  held  that  contracts  made 
by  a  vendor  of  patent  rights  in  violation  of 
the  act  are  void  as  "between  the  parties. 

It  Is  contended  in  behalf  of  the  bank  that 
the  answer  discloses  that  there  was  no  trans- 
fer  of  any  patent  right  within  the  meaning 
of  the  statute;  that  the  contract  pleaded  is 
the  transfer  of  a  license,  and  not  of  a  patent 
right;  and  that  the  statute  does  not  cover  a 
mere  license  from  a  patentee.  Again,  It  Is 
said  that  under  the  United  States  law  (3  U. 
S.  Comp.  St  1901,  p.  3384;  Rev.  St  U.  S.  i 
4893)  the  assignment  of  a  patent  or  ^ny  Inter- 
est therein  must  be  Ifi  writing,  and,  tf  that 
which  was  undertaken  to  be  transferred  was 
a  patent  right  it  was  ineffectual,  because  the 
contract  of  transfer  was  not  In  writing. 

The  t)leader  does  not  make  himself  very 
clear  as  to  the  nature  of  the  transaction.  In 
one  part  of  the  amended  answer  he  speaks 
of  it  as  an  oral  transfer,  and  in  a  later  part 
he  says  that  a  writing  was  executed  be- 
tween them,  which  was  intended  to  cover  up 
the  nature  of  the  transaction,  but  that  It  ap- 
peared by  the  writing  itself,  and  upon  its 
face,  that  the  transaction  was  the  sale  and 
transfer  of  a  patent  right  In  view  of  this 
averment  it  cannot  well  be  said  that  the  con- 
tract was  not  In  writing.  Although  ques- 
tioned  by  the  bank,  the  answer  fairly  shows 
that  the  interest  which  the  patentee  under- 
took to  transfer  was  a  patent  right  or  an 
Interest  therein.  According  to  the  answer, 
the  interest  transferred  was  the  right  to 
manufacture,  use,  and  sell  for  use  a  cer- 
tain patented  Invention  In  a  prescribed  terri- 
tory for  a  fixed  time.  As  to  part  of  the  terri- 
tory the  right  was  given  to  be  exercised 
Jointly  with  others,  but  an  exclusive  right 
was  given  to  Shawnee  county,  Kan.;  and 
to  that  extent,  at  least  the  purchaser  was 
given  an  interest  In  the  patent  good  not  only 
against  strangers,  but  against  the  patentee 
himself.  Such  a  transfer.  If  established  by 
proof,  must  be  held  to  constitute  a  sale  of  a 
patent  right  within  the  meaning  of  oar  stat- 
ute relating  to  the  registration  -and  sale  of 
patent  rights.  New  v.  Walker,  108  Ind.  365, 
9  N.  B.  386,  58  Am.  Rep.  40. 

That  the  transfer  was  not  in  writing,  if  It 
be  a  fact  niay  ■  not  be  very  Important,  so 
far  as  this  transaction  is  concerned.  The 
federal  act  on  the  subject,  which  provides 
that  every  patent  or  interest  In  a  patent  shall 
be  assignable  In  law  by  a  writing,  and  be 
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recorded,  relates  mainly  to  tlie  matter  of  no- 
tice to  purchasers,  and  is  intended  for  tlie 
protection  of  those  subsequentiy  acquiring 
an  interest  in  tlie  invention.  A  writing  la 
provided  in  order  that  it  may  be  a  matter  of 
record,  and  the  record  so  made  only  goes 
to  tlie  matter  of  notice  to  those  who  subse- 
quently may  become  Interested  In  the  mo- 
nopoly or  invention.  While  an  assignment 
In  writing  and  the  recording  of  the  same  are 
necessary  to  the  transfer  of  the  legal  title, 
binding  upon  all,  it  is  held  that  a-  verbal  as- 
signment is  good  between  the  parties,  and 
passes  an  equitable  title,  and  that  the  fail- 
ure to  record  an  assignment  is  not  material 
as  between  the  parties  and  those  having  ac- 
tual knowledge  of  the  transfer.  Burke  v. 
Partridge,  58  N.  H.  349;  Blakeney  v.  Goode, 
30  Ohio  St  351;  Spears  v.  WiiUs,  151  N.  Y. 
443,  45  N.  E.  849;  2  Bobinson  on  Patents, 
{  784;  and  22  A.  &  £.  Ency.  of  L.  (2d  Ed.) 
418.  In  this  case  it  Is  specifically  alleged 
that  the  bank  was  not  a  bona  fide  purchaser 
of  the  paper,  but  bad  actual  knowledge  that 
the  notes  were  given  fQr  a  patent  right,  and 
also  of  ail  the  facts  and  circumstances  un- 
der which  they  were  given.  Here,  however, 
the  kind  of  title  conveyed  is  not  the  real 
point  in  controversy;  nor  Is  It  very  material 
at  this  time  whether  the  transfer  was  a 
grant,  an  assignment,  or  a  license.  The  an- 
swer alleges  that  it  was  a  patent  right  which 
was  transferred,  but,  even  If  it  does  not 
amount  in  law  to  a  patent  right,  the  require- 
ments of  the  statute  must  be  complied  with, 
whether  that  which  Is  sold  is  a  patent  right, 
or  ia  only  claimed  by  the  vendor  to  be  a 
patent  right.  A  note  or  obligation  taken 
for  what  is  claimed  to  be  a  pateht  right,  al- 
tbongb  it  may  not  constitute  one,  must  have 
the  words,  "Given  for  a  patent  right,"  insert- 
ed therein,  the  same  as  if  a  valid  patent  right 
formed  the  whole  or  a  part  of  the  considera- 
tion,   Gen.  St  1901,  §  4357. 

It  is  finally  contended  that  noncompliance 
with  the  statute  In  omitting  from  the  notes 
the  words,  "Given  for  a  patent  right"  did 
not  render  them  void,  for  the  reason  that 
the  consideration  for  the  notes  is  not  bad  in 
itself,  and,  further,  that  the  statute  does  not 
so  declare.  It  is  true,  the  statute  does  not 
In  express  terms  provide  that  the  omission 
to  state  in  the  note  or  obligation  that  a 
transfer  of  a  patent  right  forms  its  considera- 
tion shall  render  it  void.  It  does,  however, 
specifically  provide  that  noncompliance  with 
the  statute  in  this  respect  shall  constitute  a 
misdemeanor,  and  upon  conviction  the  person 
violating  the  law  may  be  fined  as  much  as  a 
thousand  dollars,  or  be  imprisoned  in  the 
county  Jail  as  long  as  six  months.  In  deter- 
mining whether  a  contract  made  In  violation 
of  a  law  is  legal  or  illegal,  the  test  is  the  in- 
tention of  the  Legislature.  As  was  said  In 
Mason  v.  McLeod,  supra,  the  imposition  of 
a  punishment  for  the  violation  of  a  statute 
implies  a  prohibition,  and  contracts  made  by 
a  Tender  of  patent  rights  in  violation  of  the 


act  are  void  as  between  the  parties  and  those 
having  actual  knowledge  of  the  violatiou.  In 
15  A.  &  E.  Ency.  of  L.  (2d  Ed.)  939,  it  is  laid 
down  as  an  accepted  rule  that  "where  the 
statute  expressly  provides  that  a  violation 
thereof  shall  be  a  misdemeanor,  it  would 
seem  clear  that  It  was  the  intention  of  the 
Legislature  to  render  illegal  contracts  violat- 
ing such  statute."  It  Is  the  settled  doctrine 
of  the  common  law  that  contracts  intended 
to  prohibit  the  doing  of  things  forbidden  by 
law,  and  made  in  violation  of  a  penal  stat- 
ute, are  void;  and  this  is  so  although  the 
statute  may  not  expressly  so  declare,  but 
only  inflicts  punishment  upon  the  persons 
doing  the  act  in  violation  of  its  provisions. 
Chitty  on  Contracts,  694-7;  Dillon  v.  Allen, 
46  Iowa,  299,  26  Am.  Bep.  145.  The  Supreme 
Court  of  Indiana,  In  interpreting  a  law  re- 
specting the  sale  of  patent  rights,  has  also 
held  that  "on  a  contract,  the  making  ot 
which  is  punishable  by  statute  by  the  imposi- 
tion of  a  penalty,  there  can  be  no  recovery, 
although  such  statute  does  not  In  express 
terms  prohibit  the  contract,  nor  pronounce  it. 
void."  Sandage  v.  Studabaker  Bros.,  142  Ind. 
148,  41  N.  B.  380,  34  li.  B.  A.  363,  51  Am.  St 
Bep.  165.  See,  also.  Woods  v.  Armstrong 
(Ala.)  25  Am.  Bep.  671,  and  authorities  col- 
lected in  note;  Winchester  Electric  Light 
Company  v.  Veale  (Ind.  Sup.)  41  N.  B.  334; 
and  New  v.  Walker,  108  Ind.  365,  9  N.  B.  386. 
58  Am.  Bep.  40. 

The  taking  of  the  notes  as  alleged  was  a 
crime  in  itself,  and  if  would  hardly  do  to  al- 
low the  party  committing  the  ofCense  to  main- 
tain an  action  on  the  obligations  so  criminal- 
ly taken.  No  rights  can  be  acquired  by  per- 
sons who  so  violate  a  penal  statute,  nor  by 
those  who  know  that  the  act  on  which  they 
ground  their  claim  was  done  in  violation  of 
law. 

We  think  the  demurrer  to  the  answer 
should  have  been  overruled,  and  therefore  the 
judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  and  proceed 
with  the  cause.    All  the  Justices  concurring. 


(68  Kan.  310) 
McSHERBY  v.  BLANCHFIELD. 
(Supreme  Court  of  Kausas.    Jan.  9,  1904.) 

CUSTOM     AND     USAOB  —  BINDING     EFFECT  — 
WAREHOUSE— STORAGE*  CHARGES. 

1.  In  order  that  it  may  be  binding,  a  custom 
or  usage  must  be  known  to  the  party  sought  to 
be  charged,  or  must  be  so  notorious  that  knowi- 
edse  of  it  will  be  presumed. 

2.  Usage  or  custom  cannot  make  a  contract 
when  parties  themselves  have  made  none. 

3.  The  proper  office  of  usage  or  custom  is  to 
explain  technical  terms  in  contracts,  to  which 
peculiar  meanings  attach;  to  make  certaiu  that 
which  is  indefinite,  ambiguous,  or  obscure;  to 
supply^  necessary  matters  upon  which  the  con- 
tract itself  is  silent:  and  generally  to  elucidate 
the  intention  of  the  parties  when  the  meaning 

%  1.  See  CuatomB  and  UBagea,  vol.  15,  Cent.  Dig.  H 
23.  24. 
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of  the  contract  cannot  be  clearly  ascertained 
from  the  language  employed. 

4.  In  order  to  recover  charges  for  the  storage 
of  graiu,  a  warehouseman  must  keep  at  the  pluee 
of  deposit,  subject  to  delivery  on  demand  of  the 
depoiiitor,  either  the  grain  left  for  storage,  or 
an  equal  quantity  of  other  grain  of  the  same 
kind  and  quality;  and  this  requirement  is  not 
satisfied  by  keeping  a  sulticieut  quantity  of  grain 
of  the  proper  description  in  another  warehouse, 
at  a  different  place  from  that  in  contemplation 
of  the  parties  when  the  bailment  was  made. 

(Syllabus  by  the  Court.) 

Error  from  District  C!ourt,  Reno  County; 
M.  P.  Simpson,  Judge. 

Action  by  W.  D.  Blanchfleld  against  Ella 
McSbprry,  as  executrix.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    AflBrmed. 

Prigg  &  Williams,  for  plaintiff  in  error. 
Geo.  A.  Vandeveer  and  F.  L.  Martin,  for  de- 
fondant  in  error. 

BURCH,  J.  The  plaintiff  sued  the  defend- 
ant for  the  value  of  wheat  which  he  had 
.stored  in  the  defendant's  elevator,  and  which 
the  defendant  sold.  He  alleged  an  express 
conti'act  covering  the  terms  of  the  transac- 
tion. The  defendant  admitted  the  storage  of 
'the  wheat  and  its  sale,  and  claimed  the  re- 
lations of  the  parties  were  fixed  by  an  ex- 
press agreement,  but  the  contract  he  pro- 
posed differed  in  certain  material  respects 
from  that  the  plaintiff  contended  for.  At 
the  trial  the  defendant  offered  evidence  of 
a  custom  among  elevatormen  of  the  locality 
relating  to  the  disputed  items  of  the  con- 
tract. The  court  rejeclted  the  evidence,  and 
its  ruling  upon  that  subject  is  assigned  as 
error.  The  defendant  claims  the  custom  was 
identical  with  his  version  of  the  contract, 
that  evidence  of  it  would  have  corroborated 
his  testimony  as  to  what  the  agreement  was, 
and  that  It  would  have  furnished  a  basis 
for  the  adjustment  of  the  differences  be- 
tween the  parties  in  case  the  Jury  found  that 
their  minds  bad  not  met.  The  claim  of  er- 
ror is  predicated  upon  the  refusal  of  the 
court  to  permit  certain  questions  to  be  an- 
swered. Favorable  answers  to  all  the  ques- 
tions propounded  would  not  have  shown 
that  the  plaintiff  knew  of  the  claimed  cus- 
tom, or  that  it  was  so  notorious  as  to  fur- 
nish a  presumption  of  Icnowledge.  No  offer 
to  make  this  showing  is  disclosed.  With- 
out that,  the  testimony  was  insufficient,  and 
the  ruling  of  the  district  court  was  correct. 
l.iawson.  Usage  &  Customs,  ii  18,  19.  But 
beyond  this,  usage  or  custom  cannot  make  a 
contract  when  the  parties  themselves  have 
made  none.  National  Bank  v.  Burkhardt, 
100  U.  S.  686,  092,  25  L.  Ed.  766.  Thompson 
V.  Rlggs,  5  Wall.  063,  679,  18  L.  Ed.  704;  Til- 
ley  V.  County  of  Cook,  103  U.  S.  155,  26  L. 
Ed.  374.  And  the  defendant  did  not  claim 
that  technical  or  trade  terms  had  been  used, 
to  which  a  peculiar  meaning,  requiring  ex- 
planation, attached  (Seymour  v.  Armstrong, 
02  Kan.  723,  64  Pac.  612:  Cosper  v.  Nesbit, 
45  Kan.  457,  25  Pac.  866),  or  that  the  con- 
tract was  ambiguous  or  indefinite  or  silent 


upon  any  matter  (SmyUie  v.  Parsons,  37 
Kan.  79,  14  Pac.  444),  or  that  the  intention  of 
the  parties  could  not  be  ascertained  from  the 
language  they  employed  (McCulsky  v.  Klos- 
terman,  20  Or.  108,  25  Pac.  366,  10  L.  R.  A. 
785).  This  is  the  only  proper  function  of 
usage  or  custom.  Barnard  v.  Kellogg,  10 
Wall.  383,  390,  19  L.  Ed.  987.  Therefore  the 
evidence  sought  to  be  introduced  was  irrele- 
vant and  immaterial. 

At  the  trial  the  defendant  admitted  be  did 
not  keep  on  hand  at  the  place  of  storage  in 
Abbeyville,  In  Reno  county,  a  quantity  of 
wheat  like  in  kind  and  quality  to  that  of  the 
plaintllTs  sufficient  to  meet  the  plaintiff's 
demands,  and,  for  the  purpose  of  enabling 
him  to  collect  storage  charges,  offered  to 
show  that  he  had  wheot  in  a  Topeka  eleva- 
tor with  which  to  satisfy  his  contract  with 
the  plaintiff.  This  offer  the  court  rejected, 
and  its  ruling  is  assigned  as  error.  The  con- 
tract of  the  parties  had  reference  solely  to 
the  place  of  storage  selected  by  the  owner  of 
the  wheat.  The  character  of  the  warehouse 
structure,  its  location,  the  method  of  han- 
dling grain  In  use  there,  and  many  other 
circumstances,  may  control  the  depositor's 
choice  of  a  place.  The  right  of  the  owner 
of  stored  grain  to  protect  himself  from  fire 
and  his  protection  against  the  creditors  of 
the  warehouseman  all  relate  to  that  place 
alone.  The  warehouseman  may  refuse  a  de- 
mand to  deliver  at  any  other  place,  and  the 
owner  may  refuse  to  receive  at  any  other 
place.  Hence,  without  a  new  contract,  the 
obligation  of  the  warehouseman  to  keep  on 
hand  the  depositor's  wheat,  or  other  wheat 
of  like  kind  and  quality  sufficient  to  satisfy 
the  depositor's  demands,  can  only  be  dis- 
charged at  that  place.  It  is  for  this  alone 
that  storage  charges  are  paid,  and,  If  this 
duty  be  not  performed,  such  charges  cannot 
be  recovered.  Therefore  the  evidence  offer- 
ed was  properly  rejected. 

Pending  the  litigation  the  parties  made 
an  effort  to  compose  their  difficulties,  and 
did  agree  upon  a  basis  of  settlement,  which 
tliey  embodied  In  two  written  instruments. 
In  a  supplemental  answer  the  defendant 
pleaded  a  balance  due  him,  ascertained  and 
agreed  to,  under  the  instruments  referred 
to,  while  the  plaintiff,  in  a  supplemental  re- 
ply, repudiated  the  settlement  altogether. 
Upon  these  pleadings  and  the  evidence,  sev- 
eral theories  of  the  case  were  tenable.  The 
court  instructed  the  Jury  upon  all  phases  of 
the  controversy,  and  many  of  these  instruc- 
tions are  assailed  as  erroneous.  It  is  not  nec- 
essary to  discuss  at  length  the  questions 
raised.  Both  the  evidence  and  the  Instruc- 
tions have  been  carefully  examined,  and  the 
instructions  appear  to  be  unimpeachable. 
The  chief  argument  of  the  defendant  against 
them  seems  to  overlook  the  fact  that  the 
wituess  he  called  to  prove  the  computation 
made  upon  the  written  basis  of  settlement, 
and  to  prove  the  balance  ascertained  by  such 
computation,  testified  that  the  plaintiff  re- 
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pudiated  the  result  of  tbe  calculation  alto- 
gether. The  plaintiff  could  only  be  bound  by 
a  true  balance.  In  order,  therefore,  for  the 
jury  to  find  for  the  defendant  upon  his  the- 
ory of  the  case,  it  was  ne*ce8sary  for  it  to 
determine  whether  or  not,  in  making  his 
calculation,'  the  defendant's  witness  had  ac- 
tually employed  lawful  methods  in  dealing 
with  proper  items,  and  had  therefore  reach- 
ed a  correct  conclusion.  The  jury  could  not 
do  this  without  the  aid  of  instructions,  and 
those  given  were  correct 

None  of  the  assignments  of  error  ar'e  well 
grounded,  add  tbe  judgment  of  the  district 
court  is  affirmed.  All  tbe  Justices  concur- 
ring. 

(68  Kan.  190) 

McOLINCUY  T.  BCIWLES. 

(Supreme  Court  of  Kansas.    Jan.  9,  1904.) 

LIMITATIONS-PENDENCY     OF    ANOTHER    AC- 
TION—DISMIS8AU 

1.  A  corporation  having  suspended  business 
for  more  than  a  year,  and  a  judgment  having 
been  rendered  against  it,  the  running  of  the 
statute  of  limitations  against  a  proceeding  to  en- 
force the  judgment  by  execution  against  a 
stockholder  is  not  affected  by  the  pendency  of  an 
action  brought  prior  to  an  execution  on  tbe 
jadgmeut  against  all  the  stockholders,  seeking 
to  charge  them  with  the  payment  of  the  judg- 
ment. 

(Syllabus  by  tbe  Court.) 

Error  from  District  Court,  Anderson  Coun- 
ty; C.  A.,  Smart,  Judge. 

Action  by  Thomas  Bowles  against  John 
McGlinchy.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Reversed. 

X.  I>.  Bowman,  for  plaintiff  in  error.  J. 
G.  Johnson,  for  defendant  in  error.   . 


MASON,  J.  Thomas  Bowles  recovered  a 
judgment  against  John  McOIincby  upon  bis 
liability  as  a  stockholder  of  the  Bank  of 
Gamett  in  the  form  of  an  order  allowing 
execution  against  him  on  a  judgment  against 
ttie  I>ank.  Defendant  in  tills  proceeding 
seeks  to  reverse  tbe  judgment  upon  two 
grounds:  (1)  That  he  was  not  in  fact  such 
a  stockholder,  and  (2)  that  the  action  was  bar- 
red by  tbe  statute  of  limitations.  It  will  be 
necessary  to  consider  only  the  second  con- 
tention. The  case  was  tried  on  an  agreed 
statement  of  facts.  The  bank  ceased  to  do 
business  October  19,  1895.  Bowles  recovered 
judgment  against  the  bank  June  17,  1897. 
No  execution  was  issued  on  this  judgment 
until  March  30,  1900,  when  one  was  issued, 
which  was  returned  unsatisfied  April  4,  1900. 
June  26,  1897,  an  action  was  brought  by 
Bowles  against  McGlinchy  and  other  stock- 
holders seeking  to  charge  them  with  the 
payment  of  tbe  judgment.  In  this  action 
the  plaintiff  recovered  a  judgment,  which  was. 
reversed  by  this  court  Wood  worth  v. 
Bowles.  61  Kan.  .569,  60  Pac.  331.  In  ac- 
cordance with  this  decision,  an  order  dismiss- 


ing the  case  was  made  by  the  district  court 
March  15,  1900.  February  25,  1901,  the  pres- 
ent action  was  begun  by  plaintiff's  filing  a 
motion  for  execution  against  McGlinchy  up- 
on the  judgment  against  the  corporation. 
From  this  statement  it  is  evident  that  the 
bank  having  ceased  to  do  business  more  than 
four  years  before  this  proceeding  against 
McGlinchy  was  instituted,  it  was  barred,  by 
tbe  statute  of  limitations,  unless  it  was  saved 
by  l>eing  brought  within  one  year  after  the 
order  was  made  dismissing  the  other  case. 
Bank  v.  King,  60  Kan.  736,  57  Pac.  952; 
Cottrell  V.  Manlove,  58  Kan.  405,  49  Pac.  519. 
Section  23  of  the  Code  (Gen.  St  1901,  §  4451) 
reads:  "If  any  action  be  commenced  within 
due  time  and  a  judgment  thereon  for  the 
plaintiff  be  reversed,  or  if  the  plaintiff  fall 
in  such  action  otherwise  than  upon  the  mer- 
its, and  the  time  limited  for  the  same  shall 
have  expired,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representa- 
tives, may  commence  a  new  action  within  one 
year  after  the  reversal  or  failure."  Where 
an  action  is  prematurely  begun  upon  a  cause 
of  action  otherwise  complete,  a  new  action 
may  be  brought  within  a  year  after  the  dis- 
posal of  the  first  one.  Seaton  v.  Hixon,  35 
Kan.  663,  12  Pac.  22.  But  a  petition  which 
does  not  state  a  cause  of  action  at  all  does 
not  delay  the  running  of  tbe  statute  of  11ml-. 
tations.  Railway  Co.  v.  Bagley,  65  Kan.  188, 
09  Pac.  189.  If  the  petition  in  the  action 
begun  June  26,  1897,  stated  a  cause  of  action 
at  all,  or  could,  by  any  permissible  amend-- 
ment  have  been  made  to  state  a  cause  of 
action,  it  must  have  been  in  virtue  of  para- 
graphs 1200  and  1204  of  the  General  Stat- 
utes of  1889,  which  authorized  a  direct  ac- 
tion against  the  stockholders  of  a  corpora- 
tion whenever  it  had  ceased  business  for  over 
a  year.  It  could  not  have  been  based  ui)on 
paragraph  1192,  which  authorized  a  proceed- 
ing against  a  stockholder  when  an  execution 
on  a  judgment  against  the  corporation  had 
been  returned  unsatisfied,  l)ecause  at  the 
time  it  was  begun  no  execution  had  been  is- 
sued, nor  was  any  issued  until  more  than 
four  years  after  the  corporation  quit  busi- 
ness. If  it  stated  a  cause  of  action  based 
upon  the  fact  that  the  corporation  had  sus- 
pended business  for  more  than  a  year,  it 
could  not  have  been  converted  into  one  de- 
pending upon  the  return  of  an  execution  un- 
satisfied. The  two  remedies  are  not  only  dif- 
ferent, but  have  been  held  to  be  so  incon- 
sistent that  the  adoption  of  one  precludes  the 
subsequent  resort  to  tbe  other.  Remington 
Paper  Co.  v.  Hudson,  64  Kan.  43,  67  Pac.  636. 
A  cause  of  action  cannot  be  saved  by  the  sec- 
tion relied  upon  by  plaintiff  unless  the  sec- 
ond action  is  substantially  tbe  same  as  the 
first    HIatt  V.  Anid,  11  Kan.  176. 

For  these  reasons  the  judgment  is  revers- 
ed, and  tbe  cause  remanded,  with  directions 
to  render  judgment  for  defendant  All  the 
Justices  concurring. 


Digitized  by 


Google 


tZi 


75  PACIFIO  REPOBXER. 


(Eliul 


Its  Kan.  328) 

LORDIER  T.  FAIRCHILO  et  aU 

(Supreme  Cbiut  of  Kansas.    Jan.  9,  1904.) 

NOTE  —  EXTENSION  —  CONSIDERATION  —  SEC- 
OND APPEAL— LAW  OP  THE  CASE— NEW  TKI- 
AL-JURISDICTION  OF  SUPREME  COURT. 

1.  The  promise  of  a  debtor  to  keep  an  overdue 
loan  of  money  secured  by  mortgage  upon  his 
land,  and  pay  a  reduced  rate  of  interest  upon 
the  note  ^ven  for  the  loan,  for  a  definite  period 
of  time,  IS  a  sufficient  consideration  for  an  ex- 
tension, by  the  creditor,  of  the  time  for  the  pay- 
ment of  the  note  for  such  period. 

2.  Ordinarily  the  decision  of  one  of  the  Courts 
of  Appeal  of  this  state,  in  a  case  which  it  has 
determined  and  remanded  to  the  district  court, 
will  be  deemed  to  be  the  settled  law  of  the  case 
in  a  subsequent  proceeding  in  error  in  this  court, 
and  the  questions  involved  will  not  be  made  the 
subject  of  another,  examination.  If,  however, 
the  cause  was  remanded  for  a  new  trial,  and  not 
merely  for  some  special  proceeding  supplemental 
to  the  mandate,  and  the  record  in  this  court  pre- 
sents the  same  questions  which  were  presented 
to  the  Court  of  Appeals,  this  court  has  the  pow- 
er to  make  such  re-examination,  aud  it  will  do 
■o,  in  a  case  involving  a  question  of  great  public 
importance,  when  the  former  decision  was  erro- 
neous aad  tended  to  confuse  the  law,  because 
in  conflict  with  a  decision  of  the  Court  of  Ap- 
peals of  the  other  department  of  the  state  and 
with  a  previous  expression  of  opiuion  by  this 
court,  especially  when  no  injustice  will  result 
from  a  reversal  of  the  judgment  rendered. 

(iSyllabujB  by  the  Court.) 

Error  from  District  Court,  Reno  County: 
M.  P.  Simpson,  Judge. 

Action  by  J.  Campbell  Lorimer  against  W. 
O.  Fairchild  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Re- 
Tersed. 

Geo.  A.  Vandeveer  and  F.  L.  Martin,  tot 
plaintiff  in  error.  Fairchild  &  liewis,  for  de- 
fendants in  error. 


BURCH,  J.  The  facts  of  this  controversy 
were  found  by  tlie  trial  court  to  be  as  follows: 
"(1)  That  on  the  23d  day  of  July,  1886,  the 
defendant  William  Stout  executed  a  six  hun- 
dred ($600)  dollar  note  payable  to  William  F. 
Leonard,  a  copy  of  which  is  attached  to  plain- 
tiff's petition,  marked  'Exhibit  A.'  (2)  And 
that  at  the  same  time,  and  for  the  purpose  of 
securing  said  note,  said  Stout  executed  a  mort- 
gage upon  the  southwest  quarter  of  sectioo 
twenty  (20),  in  township  twenty-six  (26), 
south  of  range  nine  (0)  west  in  Reno  county, 
Kaa,  a  copy  of  wliich  mortgage  is  attached 
to  plaintiff's  petition,  marked  'Exhibit  B.'  (3) 
That  thereafter,  and  for  valuable  oonsidwa- 
tlon,  and  before  maturity,  said  note  and  mort- 
gage were  duly  assigned  and  transferred  to 
the  plaintiff,  J.  Campbell  Lorimer,  trustee,  a 
copy  of  which  assignment  is  attached  to  plain- 
tiff's i)etition,  marked  'Exhibit  0.'  (4)  That 
said  mortgage  was  duly  filed  in  the  office  of 
the  register  of  deeds  of  Reno  county,  Kan., 
on  the  27th  day  of  August,  1886,'and  recorded 
In  Book  34,  at  page  277.  (5)  That  on  or  about 
the  25th  day  of  October,  1886,  the  defendant 
William  Stout  sold  and  conveyed  the  land  in 
question,  by  warranty  deed,  to  the  defendants 
Frank  M.  McKee  and  (Charles  Bloom,  and  that 


lo  said  deed  said  defendants  McKee  and 
Bloom  assumed  and  agreed  to  pay  said  six 
hundred  ($000)  dollar  mortgage  as  a  part  of 
the  consideration  price  for  said  land.  (6)  That 
thereafter,  and  on,  to  wit,  the  17th  day  of  Oc- 
tober, 1891,  and  after  the  said  six  hundred 
($600)  dollar  note  and  mortgage  had  by  their 
terms  become  due  and  payable,  the  defendants- 
Frank  M.  McKee  and  Charles  Bloom  entered 
Into  a  certain  extension  agreement  with  the 
plaintiff,  J.  Campbell  Lorimer,  trustee^  ex- 
tending the  time  of  payment  of  said  note  for 
a  period  of  five  years  from  maturity  thereof. 
A  copy  of  said  extension  agreement  is  attach- 
ed to  plaintUTs  petition,  marked  'Exhibit  D.' 
(7)  That  attached  to  said  extension  agreement 
were  10  interest  coupons  of  even  date  there- 
with, payable  semiannually  thereafter,  each 
representing  six  months'  interest  on  said  sum 
of  six  hundred  ($600)  dollars,  at  the  rate  of  ft 
per  cent  per  annum,  each  being  for  the  sum 
of  eighteen  ($18)  dollars;  and  at  the  some 
time  the  said  defendants  Frank  M.  McKee  and 
(Charles  Bloom  executed  a  certain  other  agree- 
ment with  the  plaintiff,  J.  Campbell  liorimer, 
trustee,  wlilch  was  a  part  and  parcel  of  the 
same  transaction  as  the  extension  agreement 
above  referred  to,  said  other  agreement  l>eing 
dated  October  17,  1891,  and  a  copy  of  which 
is  attached  to  plaintiff's  petition,  marked  'Ex- 
hibit E.'  (8)  That  after  the  execution  of  said 
extension  agreement  and  the  interest  coupons 
on  the  17th  day  of  October,  1891,  the  defend- 
ants Frank  M.  McKee  and  Charles  Bloom  con- 
veyed the  land  in  question  to  the  defendant, 
N.  0.  HoUister,  as  casMer,  and  that  said  Hol- 
lister  was  then  cashier,  of  the  defendant  the 
National  Bank  of  Commerce  of  Hutchinson. 
Kan.,  and  took  said  deed  in  fact  as  a  mort- 
gage to  secure  an  indebtedness  of  said  Frank 
M.  McKee  and  Charles  Bloom  to  said  bank  In 
the  sum  of  eleven  hundred  ($1,100)  dollars, 
and  that  afterwards,  and  dturlng  the  pendency 
of  this  suit,  said^  N.  O.  HoUister,  for  a  valu- 
able consideration,  conveyed  said  land  to  the 
defendant  J.  B.  Conklln.  (9)  Tliat  at  no  time 
after  the  execution  of  the  extension  agree- 
ments dated  October  17,  1891,  did  the  defend- 
ants Frank  M.  McKee,  Cliarles  Bloom,  N.  O. 
HoUister,  cashier,  the  National  Bank  of  Com- 
merce, and  J.  E.  Ckinklin,  or  either  or  any  of 
them,  pay  any  of  the  interest  coupons  attach- 
ed to  said  extension  agreement  of  October  17, 
1891;  but  that  the  defendant  W.  O.  Fairchild, 
anticipating  becoming  the  owner  of  the  land 
in  question,  remitted  the  money  andkto<A  up 
four  of  the  interest  coupons,  being  Nos.  6,  7, 
8,  and  9,  intending  to  have  the  same  assigned 
to  him,  and  that  coupons  Nos.  6  and  7  were  so 
assigned,  but  that  by  inadvertence  coupons 
8  and  9  were  stamped  'Paid.'  (10)  That  the 
amount  due  the  plaintiff  on  said  note  and  the 
one  unpaid  coupon  No.  10  amounts,  with  Inter- 
.est  at  this  time,  to  $819.60,  and  that  no  part 
thereof  lias  ever  t>een  paid  to  the  plaintiff  by 
the  defendants,  or  any  of  them,  or  any  one  of 
them.  (11)  That  the  defendant  Frank  M.  Mc- 
Kee has  been  duly  and  regularly  discharged 
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In  bankruptcy  by  the  United  States  District 
Court  at  Wichita,  Kan.,  so  that  no  judgment 
can  be  taken  against  him." 

Exhibits  A,  D,  and  E  referred  to  In  these 
findings  are  as  follows: 

"Exhibit  A.  Mortgage  Note.  $600.00.  St. 
Louis,  Mo.,  July  23,  1886.  On  the  first  day 
of  July  1891  value  received  for  money  loaned, 
I  promise  to  pay  to  the  order  of  William  F. 
Leonard,  Six  Hundred  Dollars,  with  interest 
on  the  same  at  the  rate  of  12  per  cent,  per  an- 
num, after  due,  until  paid.  And  I  hereby 
agree  that  If  default  is  made  in  the  payment 
of  any  of  the  coupons  hweto  attached,  or  any 
part  thereof,  and  the  same  shall  remain  due 
and  unpaid  for  the  period  of  ten  days,  in  such 
case  this  note,  with  the  interest  accrued  there- 
on, shall  at  the  option  of  the  legal  holder  here- 
of become  due  and  payable,  and  may  be  de> 
manded  and  collected  immediately,  anything 
herein  contained  to  the  contrary  notwithstand- 
ing according  to  the  tenor  of  a  certain  mort- 
gage l>earing  even  date  herewith,  given  by 
William  W.  Stout,  single,  to  William  F.  Leon- 
ard. Payable  at  the  office  of  Wilson  &  Toms, 
St  Louis,  Mo.  William  W.  Stout.  Endorsed: 
Pay  to  the  order  ot  J.  Campbell  Lorimer  with- 
out recourse.    William  F.  Leonard." 

"Exhibit  D.  Extension  Agreement  and 
Coupons.  St  Louis,  Mo.,  October  17,  1891. 
Whereas,  J.  Campbell  Lorimer,  Trustee,  has 
agreed  to  extend  the  time  for  payment  of  a 
loan  of  $600.00,  secured  by  a  mortgage  made 
and  executed  by  William  W.  Stout,  dated 
July  23,  1886,  and  by  the  terms  thereotf  due 
July  1,  1891,  for  a  term  of  five  years:  Now, 
In  consideration  of  such  extension,  we  hereby 
agree  to  keep  said  loan  tot  a  term  of  five 
years  from  July  1,  1891,  and  further  agree  to 
pay  interest  on  the  principal  of  said  debt  a<>- 
cording  to  the  tenor  and  effect  of  certain  Ex- 
tension Coupon  notes,  signed  by  me,  of  even 
date  herewith,  and  in  cate  of  any  default  In 
payment  of  interest  or  in  case  of  non-pay- 
ment of  taxes  assessed  cm  the  mortgaged 
premises,  or  of  a  breach  of  any  of  the  cove- 
nants in  said  mortgage  contained,  it  shall  be 
optional  with  said  mortgagee  to  declare  the 
principal  sum  of  said  debt  immediately  due 
and  payable,  and  the  same  may  be  collected 
according  to  the  terms  and  conditions  of  the 
said  mortgage  and  principal  note,  time  being 
the  essence  of  this  contract  for  extension. 
We  hereby  certify  that  we  are  the  present 
owners  of  the  land  mortgaged  to  secure  pay- 
ment of  the  above  mentioned  loan,  and  we 
hereby  agree  to  pay  said  loan  as  part  of  the 
purchase  price.    Frank  M.  McKee.    O.  Bloom." 

"Exhibit  E.  Extension  Agreement  St 
Louis,  Mo.,  October  17th,  1891.  Whereas,  J. 
Campliell  Lorimer,  Trustee,  has  agreed  to  ex- 
tend the  time  for  the  payment  of  a  loan  for 
1600,  secured  by  a  mortgage  on  the  following 
described  real  estate:  The  Southwest  Quar- 
ter of  Section  Twenty  (20),  in  Township 
Twenty-six  (28),  South  In  Range  Nine  (9),  W. 
of  the  Sixth  (6th)  Principal  MerUliin,  con- 
taining 160  acres,  more  or  less,  made  aud  exe- 


cuted by  William  W.  Stout  dated  .Tuly  23, 
1886,  recorded  in  the  Recorder's  offlt-e  of  Renj 
County,  Kansas,  in  book  No.  34,  page  270  and 
by  the  tei-ms  thereof  due  July  1st  1891,  for 
the  term  of  five  years:  Now  In  consideration 
of  such  extension  we  hereby  agree  to  keep 
said  loan  for  the  term  of  five  years  from  July 
1st,  1891,  and  further  agree  to  pay  interest  on 
the  principal  of  said  debt  at  the  rate  of  six 
per  cent,  per  annum,  payable  semi-annually, 
according  to  the  tenor  and  effect  of  certain  ex- 
tension coupon  notes,  signed  by  them  of  even 
date  iierewith,  and  in  case  of  any  default  in 
payment  of  interest,  or  in  case  of  non-pay- 
ment of  taxes  assessed  on  the  mortgaged 
premises,  or  of  a  breach  of  any  of  the  cove- 
nants in  said  mortgage  contained,  it  shall  be 
optional  with  said  mortgagee  ii>  declare  the 
principal  of  said  debt  immediately  due  and  pay- 
able, and  the  same  may  be  collected  according 
to  the  terms  and  conditions  of  the  said  mort- 
gage and  principal  note,  time  being  the  es- 
sence of  this  contract  for  extension.  Frank 
M.  McKee.    C.  Bloom." 

The  trial  court's  conclusion  of  law  from 
these  facts  is  in  the  following  language:  "As 
a  conclusion  of  law,  based  upon  the  above  and 
foregoing  facts,  the  court  holds  that  It  i» 
bound  by  the  opinion  of  the  Kansas  Court  of 
Appeals,  Southern  Department,  Central  Divi- 
sion, rendered  in  this  case  when  In  that  court 
on  proceedings  in  error,  and  that  under  the- 
opinion  filed  by  said  court  In  this  case  the 
plaintiff  is  not  entitled  to  recover;  that  therfr 
was  no  consideration  for  the  extension  agree- 
ment executed  October  17,  1891,  and  that 
therefore  this  action  was  barred,  at  the  time 
tills  suit  was  commenced,  by  the  statute  or 
Umitations." 

The  opinion  referred  to  Is  that  of  Conklin 
V.  LorimM,  10  Kan.  App.  660,  63  Pac.  23,  the 
syllabus  of  which  is  as  follows:  "L.,  the  mort- 
gagee, Mitered  into  an  agreement  with  M,  and 
B.,  grantees  of  the  mortgagor,  to  extend  the 
time  of  payment  of  a  past-due  note  and  mort- 
gage toe  five  years.  It  does  not  appear  that 
M.  and  B.  agreed  to  pay  a  greater  rate  of  In- 
terest than  was  provided  for  by  the  terms  of 
the  original  agreement,  or  that  any  advance 
payment  of  interest  was  made,  or  any  act 
done  which  would  constitute  a  sufficient  con- 
sideration, or  that  M.  and  B.,  or  either  of 
them,  paid  any  interest  on  the  debt  after  the 
making  of  the  extension  agreement  More 
than  six  years  after  the  note  and  mortgage 
became  due  by  their  terms,  this  action  was 
brought  Held,  that  the  extension  agreement, 
being  without  condderatton,  was  ineffectual 
to  prevent  the  running  of  the  statute  of  lim- 
itations, and  that  the  cause  was  barred."  A 
careful  analysis  of  the  transaction  will  «how- 
the  fallacy  of  this  syllabus  to  lie  In  the  words, 
"or  any  act  done  which  would  constitute  a 
sufficient  consideration,"  construing  the  word 
"act"  to  include  in  its  legal  signification  the 
making  of  a  promise.  By  virtue  of  the  ex- 
tension agreement  the  holder  of  the  note  gave 
up  his  right  to  enforce  immediate  payment,. 


Digitized  by 


Google 


126 


75  TAOIFIC  REPORTER. 


(Kan. 


gave  up  Ills  right  to  collect  12  per  cent,  in- 
terest upon  the  note  while  it  remained  unpaid, 
and  bound  himself  to  take  a  less  rate  of  In- 
terest, and  to  make  no  demand  for  the  pay- 
ment of  the  principal  at  all  for  the  fixed  period 
of  five  years.  The  landowners  gave  up  their 
right  to  pay  the  principal  at  once,  to  stop  in- 
terest, and  to  free  their  land  from  the  lien  of 
the  mortgage,  and  bound  themselves  to  keep 
the  money,  and  to  pay  interest  upon  it  at  a 
given  rate,  for  the  fixed  period  of  five  years. 
The  holder  of  the  note  acquired  the  valuable 
right  of  keeping  his  money  at  interest,  at  a 
satisfactory  rate,  for  a  fixed  period,  and  the 
landowners  acquired  the  valuable  right  of  the 
undisturbed  use  of  a  sum  of  money  for  a  fixed 
period  at  a  satisfactory  rate  of  interest.  A 
new  right,  interest,  profit,  and  benefit  accrued 
to  each  party,  and  a  new  forbearance,  detri- 
ment, loss,  and  responsibility  was  suffered 
and  undertaken  by  each  party.  Every  ele- 
ment of  the  most  subtly  discriminative  defini- 
tion of  valuable  consideration  appears,  and 
there  can  be  no  doubt  that  the  parties  were 
legally  bound. 

In  the  opinion  in  Conklln  v.  Lorlmer,  it  Is 
said:  "There  is  no  evidence  to  show  that  they 
assumed  any  new  obligation,  made  advance 
payments  of  Interest,  or  did  any  other  acts 
that  would  constitute  a  sufficient  considera- 
tion for  the  agreement  to  extend  the  time  of 
payment.  McKee  and  Bloom  were  bound  al- 
ready to  pay  the  note,  with  a  rate  of  interest 
at  least  as  high  as  6  per  cent,  and  this  prom- 
ise to  do  what  they  were  already  bound  for 
was  Invalid  as  a  new  promise.  Schulerv. 
Myton,  48  Kan.  282,  29  Pac.  163."  It  is  ap- 
parent, however,  that  McKee  and  Bloom 
were  not  obliged  to  keep  the  money,  and  pay 
interest  upon  it,  for  any  specified  length  of 
time.  In  promising  to  do  so  for  the  period 
of  five  years,  they  undertook  to  do  something 
they  were  not  previously  bound  to  do.  The 
freedom,  the  legal  right  to  pay  and  avoid 
interest,  was  renounced,  and  the  burden,  the 
legal  duty  to  keep  the  money  and  pay  the  ex- 
tension interest  coupons  for  five  years,  was 
assumed.  That  was  a  new  obligation  which 
McKee  and  Bloom  took  upon  themselves  as 
an  Inducement  for  the  extension,  and  the 
principle  announced  iq  8chuler  v.  Myton,  was 
not  infringed. 

The  case  of  E^ton  v.  Whltmore,  3  Kan. 
App.  (Northern  Dept)  700,  45  Pac.  450,  Is 
quite  in  point.  In  the  opinion  Judge  Garver 
says:  "It  Is  familiar  law  that  a  promise  to 
extend  the  time  of  payment  of  a  note,  to  be 
binding,  must  he  based  upon  a  sufficient  con- 
sideration, and  that  such  consideration  must 
be  something  other  than  the  mere  doing  or 
promising  to  do  by  the  opposite  party  that 
to  which  he  was  obligated  by  the  original 
contract  Dudley  v.  Reynolds,  1  Kan.  285; 
Jenness  v.  Cutler,  12  Kan.  500;  Prather  v. 
Gammon,  25  Kan.  379;  Ingels  v.  Sutllff,  36 
Kan.  444  [13  Pac.  828].  Although,  in  this 
case,  the  consideration  for  the  claimed  agree- 
ment for  an  extension  may  have  been  merely 


the  promise  of  Whltmore  to  pay  interest  at  a 
less  rate  than  that  which,  by  the  terms  of 
the  note,  he  had  already  promised  to  pay, 
yet  we  are  of  the  opinion,  if  it  was  a  promise 
to  pay  such  interest  for  a  definite  future  time. 
It  furnished  a  valid  and  sufficient  considera- 
tion to  support  an  agreement  to  extend  the 
time  of  payment  for  such  period.  It  is  true 
the  amount  agreed  to  be  paid  Is  no  more,  and 
in  this  particular  case  was  less,  than  could 
be  demanded  under  the  original  contract  pro- 
vided payment  was  delayed  for  a  like  period 
of  time  as  a  mere  matter  of  indulgence;  but 
by  the  new  agreement  there  was  Ingrafted  on 
the  original  contract  a  new  and  additional 
feature— that  the  maker  of  the  note  waived 
his  right  to  stop  interest  by  paying  the  debt 
at  any  time  after  maturity,  and  bound  him- 
self to  pay  interest  for  a  further  and  definite 
time.  He  thereby  assumed  an  obligation 
which  was  not  t>efore  Imposed  upon  him,  and 
the  bolder  of  the  note  acquh-ed  an  additional 
substantial  right— that  of  refusing  payment 
and  exacting  interest  for  the  full  period  of  the 
extension." 

In  1846  the  Supreme  Oourt  of  Ohio  care- 
fully distinguished  the  essential  featiures  of 
transactions  of  this  character,  as  follows:  "If 
the  lender  of  money  secured  by  a  note,  after 
the  same  becomes  due,  contracts  with  the 
borrower  that  the  time  of  paying  the  same 
shall  be  extended  for  one  year,  or  for  any 
other  period,  upon  consideration  that  the  bor- 
rower shall  pay  the  legal  or  less  rate  of  in- 
terest why  is  not  that  a  binding  contract? 
The  lender,  by  this  contract,  secures  to  him- 
self the  Interest  on  his  money  for  the  year, 
and  the  Iwrrower  precludes  himself  from  get- 
ting rid  of  the  payment  of  the  Interest  by  dis- 
charging the  principal.  It  Is  a  valuable  right 
to  have  money  placed  at  interest,  and  it  is 
a  valuable  right  to  have  the  privilege  at  any 
time  of  getting  rid  of  the  payment  of  Interest 
by  discharging  the  principal.  By  this  con- 
tract the  right  to  Interest  is  secured  for  a 
given  period,  and  the  right  to  pay  off  the  prin- 
cipal, and  get  rid  of  paying  the  Interest  is 
also  relinquished  for  such  period.  Here, 
then,  are  all  the  elements  of  a  binding  con- 
tract But  it  is  said  there  is  no  considera- 
tion for  the  extension  of  time,  because  the 
law  gives  6  per  cent,  after  the  note  is  due. 
But  the  law  does  not  secure  the  payment  of 
this  Interest  for  any  given  period,  or  prevent 
the  discharge  of  the  principal  at  any  moment 
There  Is  precisely  the  same  consideration  for 
the  extension  of  the  time  as  there  was  for  the 
original  loan."  Robert  McComb  v.  William 
P.  PCIttrldge,  14  Ohio,  348. 

The  reasons  for  this  rule  have  been  stated 
in  various  ways: 

"This  brief  reference  to  the  history  of  the 
law,  showing  Its  origin  and  growth,  is  made 
for  the  purpose  of  exhibiting  it  as  it  existed 
when  our  ancestors  brought  it  with  them  to 
this  continent,  that  it  may  distinctly  appear 
that  nothing  of  its  ancient  condition  gives 
any  support  whatever  to  the  doctrine  of  the 
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anomalous  cases  mentioned,  which,  as  we 
must  think,  without  a  very  full  consideration 
of  the  subject,  substantially  rule  tliat  an 
agreement  to  pay  interest  for  the  forbearance 
of  money  for  a  definite  time  is  not  a  sufficient 
consideration  for  a  promise  to  forbear,  when 
the  original  debt  bears  the  same  rate  of  in- 
terest. It  Is  true  that,  If  the  time  had  been 
voluntarily  given,  the  note  would  have  drawn 
the  same  rate  of  interest  promised  to  be  paid. 
But  if  this  be  an  argument,  it  assumes  that 
the  principal  debtor  and  surety  would  in  any 
event  have  failed  to  pay  until  the  lapse  of 
the  period  of  indulgence  given  by  the  agree- 
ment. It  assumes  that  men  will  never  dis- 
charge an  interest-bearing  obligation  to  avoid 
the  payment  of  interest,  and  that  it  is  not 
to  the  debtor's  advantage  to  pay  the  debt 
for  the  purpose  of  stopping  the  interest,  and, 
moreover,  that  it  is  not  beneficial  to  the  cred- 
itor to  obtain  a  contract  wliich  will  continue 
his  investment  for  a  definite  period  for  the 
sake  of  the  lawful  interest  But  when  it  is 
borne  in  mind  that  in  every  commercial  coun- 
try men  and  moneyed  corporations  are  con- 
stantly seeking  to  loan  money  for  definite 
periods  for  the  profit  derived  from  interest, 
and  that  they  grow  rich  by  the  operation,  and 
that  debtors  frequently  seek  the  opportunity 
to  pay  their  Interest-bearing  debts  before  ma- 
turity in  order  to  save  interest,  it  will  not  be 
very  apparent  that  where  the  creditor  bars 
the  right  of  payment  to  him  at  the  maturity 
of  the  obligation  by  a  new  contract,  and  con- 
tinues the  investment  at  interest  for  an  ad- 
ditional definite  period,  payable  at  the  expira- 
tion of  that  period,  he  will  derive  no  benefit 
from  the  performance  of  the  new  contract. 
The  benefit  of  such  a  contract  to  the  creditor 
Is  that  he  continues  the  loan  for  a  specified 
time,  when  without  the  contract  the  debtor 
might  lawiully  pay  at  once,  and  thus  stop  in- 
terest So  that  it  might  as  well  be  contended 
that  an  original  contract  of  loan  for  a  given 
time  at  lawful  interest  shall  not  bind  the 
lender  to  wait  for  his  money  until  the  lapse  of 
the  time  stipulated.  The  consideration  for 
the  performance  is  in  one  case  precisely  as 
valuable  as  in  the  other."  Pierce  v.  Golds- 
berry,  31  Ind.  62,  54. 

"The  agreement  of  the  principal  to  pay  In- 
terest for  a  specified  time,  after  the  note  be- 
came due,  furnished  a  sufficient  consideration 
for  the  promise  to  delay.  Both  agreements 
were  valid  and  binding  upon  the  parties  re- 
spectively, and  enabled  each  to  accomplish 
what  he  appears  to  have  considered  a  desir- 
able purpose— a  further  Investment  for  a  defi- 
nite period  for  the  creditor,  and  an  extension 
of  credit  for  the  same  time  for  the  debtor. 
The  legal  efTect  of  the  agreements  was  to 
disable  the  former  from  enforcing  collection, 
and  the  latter  from  making  payment  of  the 
note,  'until  the  expiration  of  the  year  stipu- 
lated; and  to  alter  the  contract,  and  change 
the  responsibility  of  the  sureties,  without 
their  consent"  Chute  v.  Pattee,  37  Me.  102, 
106. 


"If  the  bolder  of  a  note  which  has  become 
due  agrees  with  the  principal  maker  of  said 
note  that  he  may  retain  the  sum  due  for  a 
definite  period  of  time,  upon  bis  promise  to 
pay  usurious  interest  and  such  maker  agrees 
to  keep  said  sum  for  such  definite  time  and 
to  pay  said  Interest,  this  agreement  will  dis- 
cbarge a  surety  on  said  note  not  consenting 
to  such  contract  for  forbearance.  Although 
the  usury  cannot  be  collected,  the  legal  rate 
can  be;  and  the  absolute  right  to  get  inter- 
est for  a  given  time  Is  a  valuable  considera- 
tion to  uphold  a  promise  to  forbear,  and  to 
tie  the  hands  of  the  creditor,  so  that  he  can- 
not sue  until  the  expiration  of  the  time  agreed 
on  as  aforesaid.  Chute  v.  Pattee,  37  Me.  102; 
McComb  V.  KIttridge,  14  Ohio,  348;  2  Am. 
Lead.  Cas.  (5th  Ed.)  469."  Brown  v.  Prophlt, 
53  Miss.  649. 

"If  the  new  agreement  was  that  the  debtor 
should  pay,  at  the  end  of  the  period  agreed 
upon  (or  the  extension,  precisely  the  same 
sum  which  was  due  at  the  time  the  agree- 
ment was  entered  into,  the  case  might  be 
different.  But  a  promise  to  do  what  one  is 
not  bound  to  do,  or  to  forbear  what  one  Is 
not  bound  to  forbear,  is  a  good  consideration 
for  a  contract  In  case  of  a  debt  which  bears 
interest  either  by  convention  or  by  operation 
of  law,  when  an  extension  for  a  definite 
period  is  agreed  upon  by  the  parties  thereto, 
the  contract  is  that  the  creditor  will  forbear 
suit  during  the  time  of  the  extension,  and 
that  the  debtor  foregoes  bis  right  to  pay  the 
debt  before  the  end  of  that  time.  The  latter 
secures  the  benefit  of  the  forbearance;  the 
former  secures  an  interest-bearing  investment 
for  a  definite  period  of  time.  One  gives  up 
his  right  to  sue,  for  a  period,  in  considera- 
tion of  a  promise  to  pay  interest  during  the 
whole  of  the  time;  the  other  relinquishes  his 
right  to  pay  during  the  same  period,  in  con- 
sideration of  the  promise  of  forbearance.  To 
the  question,  why  this  is  not  a  contract,  we 
think  no  satisfactory  answer  can  be  given. 
It  seems  to  us  it  would  be  a  binding  contract 
even  If  the  agreement  was  that  the  debt 
should  be  extended  at  a  reduced  rate  of  in- 
terest" Benson  v.  Phipps,  87  Tex.  578,  680, 
29  S.  W.  lOCl,  47  Am.  St  Rep.  128. 

"The  agreement  to  keep  the  money  another 
year,  and  pay  the  Interest  thereon,  was  a  suf- 
ficient consideration  for  the  promise  of  the 
payee  to  extend  the  time  of  payment.  It  may 
have  been,  and  doubtless  was,  of  great  ben- 
efit to  Dodgson  to  secure  a  loan  another  year 
at  10  per  ieat  Interest-  Had  the  money 
been  paid  in,  a  customer  might  not  be  found 
ready  to  borrow  at  so  large  a  rate  of  interest 
and  hence  the  money  might  lie  idle  in  the 
owner's  hands  a  whole  year."  Dodgson  et  al. 
T.  Henderson,  113  III.  360,  364. 

"The  consideration  flowing  to  the  holder 
was  the  implied  promise  of  the  maker  to  pay 
Interest  during  the  full  period  of  the  exten- 
sion at  the  rate  expressed  In  the  Instrument 
and  the  promise  of  the  holder  to  forbear  suit 
for  a  definite  period  constituted  a  good  con- 
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sldcratiou  for  the  agreement  upoa  the  part 
of  the  maker  to  pay  Interest  for  such  full 
l)oriod.  Here  are  all  the  elements  of  a  valid 
contract,  and  upon  principle  we  are  unable  to 
see  why  such  an  agreement  should  not  be 
sustained  by  the  courts.  The  reasoning  so 
often  advanced  by  courts  holding  a  contrary 
doctrine,  that  the  maker  under  such  cU'Cum- 
stances  assumes  no  additional  obligation,  that 
the  note  by  its  terms  binds  him  to  pay  Inter- 
est until  the  note  is  paid,  does  not,  in  our 
opinion,  meet  the  case.  It  overlooks  the  fact 
that  by  the  new  agreement  the  maker  la 
bound  to  pay  Interest  for  the  foil  term, 
whereas,  aside  from  such  new  agreement,  it 
would  be  bis  privilege  to  make  payment  at 
any  time."  Nelson  v.  Flagg,  18  Wash.  39,  41, 
50  Pac.  571: 

"The  holder  of  the  note  in  this  case,  by  the 
contract  of  extension,  secured  to  himself,  as 
he  supposed,  the  payment  of  interest  on  the 
principal  of  the  note  for  three  months  longer, 
and  the  debtor  precluded  himself  fro'm  get- 
ting rid  of  the  payment  of  interest  from  that 
I>erlod  by  discharging  the  principal.  The 
promise  of  each  was  a  part  of  the  considera- 
tion. It  is  a  valuable  right  to  have  money 
drawing  interest,  and  it  is  a  valuable  right  to 
have  the  privilege  at  any  time  of  getting  rid 
of  payment  of  interest  by  discharging  the 
principal."  Diescher  v.  E^lham,  11  Colo. 
App.  62,  68,  52  Pac.  685,  687. 

These  authorities  cite  others  in  which  the 
same  conclusion  is  reached. 

This  court  has  not,  heretofore,  decided  the 
precise  question  now  under  consideration  in 
an  authoritative  way.  In  Royal  v.  Lhidsay, 
15  Kan.  591,  594,  Mr.  Justice  Brewer  said: 
"That  a  promise  to  pay  interest  for  a  definite 
I)eriod  of  time  is  a  sufficient  consideration  for 
an  agreement  to  extend  for  a  like  period  the 
day  of  payment,  is  affirmed  by  these  authori- 
ties: Wheat  V.  Kendall,  6  N.  H.  504;  Bailey 
V.  Adams,  10  X.  H.  162;  Chute  v.  Pattee,  37 
Me.  102;  McComb  v.  Kittridge,  14  Ohio,  348; 
2  Am.  Lead.  Cas.  (5th  Ed.)  469.  It  is  denied 
in  Reynolds  v.  Ward,  5  Wend.  502;  Kellogg 
V.  Olmsted,  25  N.  Y.  189;  Parmelee  v.  Thomp- 
son, 45  N.  Y.  58  [6  Am.  Rep.  33];  Gibson  v. 
Irby,  17  Tex.  173;  2  Pars.  Notes  &  Bills,  528. 
It  is  perhaps  not  necessary  that  this  question 
sliall  in  this  case  be  definitely  decided,  though 
we  may  say  that  the  suggestions  made  in 
favor  of  the  proposition  by  the  court  in  the 
case  from  l4  Ohio  seem  to  us  of  great  force." 
The  suggestions  referred  to-  have  lost  notliing 
of  their  force  by  lapse  of  time,  -and  the  doc- 
trine they  elucidate  has  the  support  of  the 
most  closely  reasoned  cases. 

Therefore  the  judgment  of  the  Court  of 
Appeals  of  the  Southern  Department,  and 
the  Judgment  of  the  district  court  in  obedi- 
ence to  that  of  the  Court  of  Appeals,  were 
erroneous. 

It  is  insisted,  however,  tliat  the  decision 
•of  the  Coui't  of  Appeals  has  become  the  law 
of  this  case,  and  is  therefore  binding  upon 
.the  parties,  even  though  it  be  erroneous. 


In  Headley  v,  Challlss,  15  Kan.  602,  the 
syllabus  reads:  "Where  a  case  is  brought 
a  second  time  on  error  to  this  court,  the  first 
decision  will  be  deemed  the  settled  law  of 
tlie  case,  and  will  not  be  made  a  subject  of 
re-examination.  This  rule  extends  not  merely 
to  all  questions  actually  presented  by  coiu- 
sel,  but  to  all  questions  existing  in  the  rec- 
ord and  necessarily  involved  in  the  decision." 
The  opinion  contains  the  following  statement 
of  the  rule  and  citation  of  authorities  sup- 
posed to  sustain  it:  "This  case  has  been 
once  before  to  this  court  Challiss  v.  Head- 
ley,  9  Kan.  684.  Upon  abundant  authority 
and  well-settled  principles,  the  decision  at 
that  time  has  become  the  established  law  of 
the  case.  Phelan  v.  CJty.  of  San  Francisco, 
20  Cal.  40;  Polack  v.  McGrath,  38  Cal.  660: 
Yates  V.  Smith,  40  CaL  662;  McKInley  v. 
Tuttle,  42  Cal.  570;  Washington  B.  Co.  v. 
Stewart,  3  How.  413  [11  L.  Ed.  658];  Bootb 
V.  Com.,  7  Mete.  [Mass.]  286;  Hosack's 
Ex'rs  y.  Rogers,  26  Wend.  813;  Mason  v. 
Mason,  5  Bush,  187.  Whatever,  therefore, 
was  at  that  time  decided,  is  not  now  a  mat- 
ter for  re-examlnatlon.  Kor  is  this  limited 
to  the  mere  questions  noticed  in  the  opin- 
ion, nor,  indeed,  to  the  actual  matters  pre- 
sented by  the  respective  counsel  and  con- 
sidered by  the  court.  It  extends  to  all  mat- 
ters actually  existing  in  the  record  and  nec- 
essarily involved  In  the  decision.  Thus,  in 
the  case  from  8  How.  [11  L.  Ed.],  cited  above, 
a  question  was  raised  as  to  the  Jurisdiction 
of  the  court;^  but  as  the  case  bad  once  be- 
fore been  taken  to  the  court,  and  a  decision 
rendered  upon  the  merits,  the  question  of  the 
Jurisdiction  was  held  to  be  also  settled,  al- 
though, as  a  matter  of  fact,  it  had  not  been 
considered;  and  this,  because  Jurisdiction  is 
involved  and  assumed  in  an  inquiry  into  and 
a  decision  upon  the  merits.  See,  also,  the 
cases  above  cited  from  7  Mete.  [Mass.],  25 
Wend.,  5  Bush,  and  38  Cal." 

In  Central  Branch  U.  P.  R.  Co.  v.  Shoup. 
28  Kan.  394,  42  Am.  Rep.  163,  the  syllabus 
reads:  "Where  a  case  is  brought  a  second 
time  on  error  to  this  court,  the  first  decision 
will  be  deemed  the  settled  law  of  the  case, 
and  will  not  be  made  the  subject  of  re-ex- 
aminatlon.  While  this  rule  may  not  be  a 
cast-iron  rule,  incapable  of  relaxation  under 
any  circumstances,  yet  it  must  be  adhered 
to  where  the  question  is  one  of  great  doubt, 
has  been  thoroughly  considered,  and  is  one 
whose  decision  involves  no  serious  Injury 
to  general  rights."  In  the  opinion  it  is  said: 
"Nearly  all  the  questions  in  the  case  w^ere 
considered  and  determined  when  it  was  here 
before.  The  decision  of  those  questions  has 
become  the  established  law  of  the  case. 
Headley  v.  Challiss,  15  Kan.  602.  Neverthe- 
less, counsel  for  plaintiff  in  error  seriously 
cliallenge  the  decision  then  made,  and  ear- 
nestly contend  that  this  court  erred,  and 
should  re-examine  the  questions;  and  they 
refer  to  the  opinion  in  Long  v.  Wolf,  25  Kan. 
522,  in  which  we  stated  that  we  had  gone 
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to  the  extreme  verge  In  this  case  In  uphold- 
ing defective  notices  of  redemption,  and  that 
the  case  deserved  to  be  limited  rather  than 
extended.  We  do  not  understand  that  the 
rule  that  a  decision  once  made  becomes  the 
established  law  of  the  case  is  a  cast-Iron 
rule,  and  incapable  of  relaxation  in  any 
event.  Cases  may  arise  in  which  It  will  be 
very  clear  that  the  first  decision  was  erro- 
neous, that  not  only  In  the  case  at  bar  will 
wrong  result  from  adhering  to  the  decision, 
but  also  other  interests  through  the  state 
will  be  imperiled;  hence  we  do  not  doubt 
the  power  of  the  court  to  reconsider  and  re- 
verse a  prior  decision  In  the  same  case. 
Still,  in  all  ordinary  cases,  the  rule  is  as 
above  stated.  After  a  decision  has  once  been 
announced  by  this  court,  the  further  steps 
in  continuation  of  the  controversy  are  based 
upon  and  regulated  by  that  decision,  and, 
unless  it  is  plain  that  a  serious  error  has 
been  committed,  such  decision  should  be  ad- 
hered to.  Now,  it  Is  not  clear  to  us  that  the 
prior  decision  was  -wrong.  On  the  contrary, 
the  question  still  seems  one  of  great  doubt 
Much  can  be  said  on  either  side,  but,  after 
all  the  arguments  pro  and  con  have  been  con- 
sidered, we  can  only  say  that  we  hesitated 
at  the  time  the  prior  decision  was  made;  we 
hesitate  still,  and  that  very  doubt  compels 
08  to  adhere  to  that  decision." 

In  Crockett  v.  Gray,  31  Kan.  346,  2  Pac 
809,  the  syllabus  Is  practically  the  same  as 
that  of  Headley  v.  Ohalllss.  The  opinion 
contains  the  following  discussion  of  the  rule: 
"Viewed  as  an  original  question,  we  think 
there  is  force  in  this  claim,  but  the  defend- 
ants are  too  late  in  presenting  It  It  was  a 
question  necessarily  involved  In  the  case  as 
it  oarne  to  us  before.  If,  whether  the  home- 
stead included  one  acre,  or  the  entire  tract 
the  contract  was  void,  then  the  Judgment  of 
the  district  court  was  right  and  no  reversal 
should  have  been  ordered.  Counsel  failed 
to  present  It  then,  and  it  is  too  late  now.  A 
case  cannot  be  tried  by  piecemeal.  Every 
defense  that  exists  must  be  presented,  and, 
when  a  case  Is  reversed,  the  defeated  party 
will  not  be  beard  to  say  that  there  were  oth- 
er reasons  for  affirmance  which  he  might 
have  presented.  A  decision  once  made  be- 
comes the  law  of  the  case,  and  this  rule  em- 
braces not  merely  all  questions  presented, 
but  also  all  questions  necessarily  Involved  in 
the  decisioa  Headley  v.  Challiss,  15  Kan. 
fi02;  Rid.  Oo.  T.  Shoup,  28  Kan.  394  [42 
.Vm.  Rep.  103].  Counsel,  not  questioning  the 
general  rule,  claim  that  it  is  not  an  inflexi- 
ble one,  but  must  yield  when  Justice  and  eq- 
uity imperatively  require  It.  But  even  with 
this  limitation,  we  think  the  rule  must  con- 
trol in  the  present  case,  for  there  Is  no  eq- 
uity in  releasing  a  party  from  a  fair  and  rea- 
sonable contract  into  which  he  freely  enter- 
ed." 

In  Norton  v.  Huntoon,  43  Kan.  275,  22 
Pac.  565,  the  syllabus  Is  as  follows:  "Where 
a  cause  has  once  been  reviewed  In  the  Su- 

7ap.-« 


preme  Court  on  error,  the  Judgment  of  the 
lower  court  modified,  and  the '  cause  re- 
manded, held,  that  in  the  subsequent  pro- 
ceedings in  said  cause  the  former  decision  of 
this  court  will  not  be  reviewed,  but  it  Is 
final  and  conclusive."  The  commissioner 
who  wrote  the  opinion  does  not  discuss  the 
subject 

In  Wheeloc'k  t.  Myers,  64  Kan.  47,  52,  67 
Pac.  632,  633,  referring  to  the  position  tak.en 
by  one  of  the  counsel  in  the  case,  the  court 
said:  "He  Invokes  ^he  doctrine  that  the 
first  decision  of  a  court  is  the  law  of  the  case 
on  all  questions  presented  by  the  record, 
and  on  all  questions  necessarily  Involved  in 
the  decision.  We  agree  with  him  on  this 
last  proposition.  It  was  so  decided  in  Head- 
ley  V.  Challiss,  15  Kan.  602." 

These  quotations  embody  the  principal  ut- 
terances of  this  court  upon  the  subject  prior 
to  Railroad  Co.  v.  Merrill,  hereafter  referred 
to.  The  foundations  of  the  rule,  and  the 
reasons  for  its  limitations,  have  not  been 
elaborated.  In  the  case  of  City  of  Hasttngs 
V.  Foxworthy,  45  Neb.  676,  63  N.  W.  955, 
34  L.  R.  A.  321,  this  has  been  done.  The 
cases  cited  in  Headley  v.  Ohalllas,  and  many 
others,  have  there  been  given  a  most  search- 
ing examination,  and  the  law  upon  the  sub- 
ject is  shown  to  be  Involved  In  considerable 
confusion.  The  conclusion  reached  is  stated 
as  follows:  "An  appellate  court  on  a  sec- 
ond appeal  of  a  case,  will  not  ordinarily  re- 
examine questions  of  law  presented  by  the 
first  appeal;  but  where  the  case  was  on  the 
first  appeal  remanded  generally  tor  a  new 
trial,  and  the  same  questions  are  presented 
on  the  second  trial,  the  appellate  court  Is 
not  bound  to  follow  opinions  on  questions  of 
law  presented  on  the  first  appeal,  and  may 
re-examine  and  reverse  Its  rulings  on  such 
questions,  and  should  do  so  when  the  opin- 
ion first  expressed  is  manifestly  incorrect" 
This  Is  substantially  the  doctrine  of  Cen- 
tral Branch  U.  P.  R.  Co.  v.  Shoup,  and  the 
practice  of  this  court  has  been  to  reverse  Its 
former  decision  In  the  same  case  and  follow 
"the  law  of  the  land,"  rather  than  "the  law 
of  the  case,"  whenever  an  imperative  legal 
necessity  demanded.  Warner  v.  Broquet 
54  Kan.  649,  39  Pac.  228,  and  Railroad  Com- 
pany V.  Merrill,  65  Kan.  436,  70  Pac.  358, 
59  L.  R.  A.  711,  93  Am.  St  Rep.  287,  are  In- 
stances. In  the  latter  case  Mr.  Justice  Smith 
said:  "Counsel  for  defendant  in  error  have 
invoked  the  rule  stare  decisis,  and  insist 
that  the  former  decision  must  govern  on  the 
second  appeal.  This  would  come  to  us  with 
more  force  if  we  were  not  now  considering 
the  same  case  with  the  same  parties  before 
the  court  If  an  erroneous  decision  has  been 
made.  It  ought  to  be  corrected  speedily,  es- 
pecially when  it  can  be  done  before  the  liti- 
gation in  which  the  error  has  been  commit- 
ted has  terminated  finally.  We  are  fully  sat- 
isfied that  the  rule  of  the  former  case  Is  shat- 
tered by  the  pressing  weight  of  opposing 
authority,   and  that  reason  is  against  it" 
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In  the  present  case  the  decision  claimed  to 
be  binding  was  rendered  by  an  intermediate 
court  The  cause  was  remanded  for  a  new 
trial,  and  not  merely  for  some  special  pro- 
ceeding suppiemental  to  the  mandate.  The 
same  parties  now  appear  in  this  court,  with 
a  record  presenting  the  same  questions  as 
before.  The  former  decision  was  clearly 
erroneous.  It  was  in  direct  conflict  with  a 
decision  of  a  court  of  equal  authority  baring 
Jurisdiction  over  another  portion  of  the 
state,  and  was  in  opposition  to  an  expres- 
sion of  opinion  given  by  this  court  In  1875. 
The  question  is  of  great  public  importance, 
touching  as  it  does  the  very  essence  of  a 
comprehensive  class  of  everyday  contracts 
of  the  people  of  this  state.  It  ought  to  be 
Anally  determined  by  this  court,  and  no  in- 
justice can  result  in  this  particular  case  from 
a  reversal  of  the  Judgment  rendered.  In 
the  ancient  Celtic  law-book,  the  Senchus 
Mor,  it  is  said  there  are  three  periods  at 
which  the  world  is  of  little  worth— the  time 
6f  a  plague,  of  a  general  war,  and  of  the 
breaking  of  express  agreements.  The  fair 
and  reasonable  agreement  of  the  parties 
in  this  case,  extending  the  time  within  which 
a  loan  of  money  made  in  good  faith  might 
be  repaid,  ought  not  to  be  broken. 

The  Judgment  of  the  district  court  is  re- 
versed, with  direction  to  enter  Judgment  up- 
on the  findings  of  fact  for  the  piaintiCT,  ac- 
cording to  the  views  herein  expressed.  All 
the  Justices  concurring. 


(34  Wash.  131) 

BELL  V.  BUTLER. 
(Supreme  Court  of  Washington.    Jan.  27,  1904.) 

JURY— MISeONDUCT— STRIKING  AVERAGE. 

1.  Jurors  beini;  agreed  that  a  verdict  should 
be  returned  for  plaintiff,  but  not  agreed  as  to 
the  amount,  it  was  not  misconduct  for  them  to 
strike  an  average  of  the  sums  they  thought 
proper,  and  return  a  verdict  for  the  sum  so  de- 
termined. 

Appeal  from  Superior  Court,  Spokane 
County;    William  E.  Richardson,  Judge. 

Action  by  J.  R.  Bell,  an  infant,  by  his 
guardian  ad  litem,  against  Burt  Butler. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

John  C.  Kleber  and  Albert  G.  Starkey,  for 
appellant.    Harris  Baldwin,  for  respondent 

PER  CURIAM.  The  respondent,  an  In- 
tant,  brought  this  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
/eceived  by  reason  of  the  bite  of  a  dog  be- 
\onging  to  appellant.  A  verdict  was  return- 
ed in  his  favor.  Thereafter  a  motion  for  a 
new  trial  was  made  and  overruled,  and  a 
Judgment  entered,  from  which  this  appeal  is 
tiiken.  The  motion  for  a  new  trial  was 
based  on  the  ground  of  misconduct  of  the 
Jui*y,  in  that  they  arrived  at  their  verdict 
by  lot  or  chance. 

From  the  record  it  appears  that  the  Jury 
unanimously  agreed  that  the  verdict  should 


be  for  the  plaintiff,  but  were  at  variance  as 
to  the  amount.  After  considerable  discus- 
sion, it  was  suggested  that  an  average  be 
struck  of  the  various  amounts  contended  for 
by  the  different  Jurors.  This  was  done  by 
setting  down  the  amount  each  Juror  consid- 
ered proper,  and  dividing  the  sum  of  these 
amounts  by  12,  which  gave  a  quotient  of 
$252.17.  After  further  consideration,  this 
amount  was  returned  as  the  verdict  Tbia 
court  has  heretofore  held  that  such  a  pro- 
ceeding, in  itself,  was  not  misconduct  In 
Stanley  v.  Stanley,  73  Pac.  596,  under  a 
similar  state  of  facts,  we  said  that  "*  •  • 
it  is  not  a  valid  objection  to  a  verdict  that 
it  was  the  result  of  this  or  some  other  meth- 
od of  computation,  if  it  finally  receives  the 
sanction  of  the  necessary  numl>er  of  Jurors 
required  to  return  a  verdict"  See,  also, 
Watson  V.  Reed,  15  Wash.  440,  46  Pac.  647, 
55  Am.  St.  Rep.  899.  We  think  the  case 
before  us  falls  squarely  within  the  rule  an- 
nounced in  these  cases. 
The  Judgment  is  therefore  affirmed. 


(34  Wash.  112) 

LEGG  et  al.  v.  LEGG  et  aL 

(Supreme  Court  of  Washington.    Feb.  4,  1904.) 

DESCENT    AND    DISTRIBUTION— BBTTBRMEJNTS 

ON  LAND— CREDIT  TO  WIDOW— PARTITION 

—COSTS— ATTORNEY'S  FEES. 

1.  Under  Bnllinger's  Ann.  Codes  &  St.  i  5604, 
authorizing  taxation  of  costs  in  partition  suits, 
including  fees  of  referee  and  other  disburse- 
ments, attorney's  fees,  not  being  specified,  can- 
not be  taxed. 

2.  Wliere  the  public  records  showed  that  the 
widow  was  the  owner  of  land  left  by  her  de- 
ceased husband,  and  she  held  possession  thereof 
to  the  exclusion  of  his  other  heirs,  who  were  in 
fact  entitled  to  a  share  of  the  land,  a  sum  re- 
covered by  her  on  account  of  condemnation  of  a 
part  of  the  land  should  be  shared  with  those 
heirs  who  were  not  parties  to  the  condemnation 
proceedings,  but  not  with  one  who  was  made  a 
party  and  defaulted. 

3.  Where  a  husband  and  wife  occupied  his 
land  for  several  years,  and  up  to  the  time  of 
his  death,  she  is  entitled  to  a  credit  for  the 
betterments  they  have  placed  on  the  land  dur- 
ing coverture,  before  it  is  divided  between  her 
and  the  other  heirs. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;  Jeremiah  Neterer,  Judge. 

Action  by  William  D.  Legg  and  others 
against  Malena  Legg  and  others.  From  the 
judgment,  the  plaintiffs  appeal.     Modified. 

Million  &  Houser,  for  appellants.  Fair- 
child  &  Bruce,  for  respondents. 

PER  CURIAM.  This  was  an  acUon  for 
the  partition  of  real  estate,  commenced  in 
the  superior  court  of  Skagit  county  by  ap- 
pellants William  D.  Legg,  Ilattle  Legg.  Cas- 
sie  Legg,  Mnry  Legg,  Lydia  Staples,  Arthur 
F.  Heywood,  Edgar  A.  Heywood,  and  Wil- 
liam M.  Lynden  against  respondents  Malena 
I.<^g,  Milo  J.  Legg,  .Tohn  Steeu,  and  James 
White.    Joseph  B.  Legg,  on  the  8th  day  of 


\  L  See  Partition,  vol.  38,  Cent.  Dig.  {  447. 
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March.  1873,  made  flual  proof  under  the  pre- 
emption laws  of  the  United  States  on  the  N. 
W.  %  of  the  S.  W.  Vi  of  section  22,  township 
3<>  N.,  range  3  E.,  in  Skagit  county,  Wash. 
Patent  issued  for.  this  land  to  said  Legg  on 
February  23,  1874.  On  the  22d  day  of  Sep- 
tember, 1874,  in  Whatcom  county,  this  state, 
Joseph  B.  Legg  and  respondent  Malena  I:<egg 
intermarried,  and  from  that  date  continu- 
ously till  on  or  about  June  1,  1899,  occupied 
this  property  as  their  home.  After  their  mar- 
riage, on  June  20,  1884,  Joseph  B.  Legg  ac- 
quired title  by  patent  to  lot  3,  section  21, 
in  township  36  N.,  range  3  E.  W.  M.,  pur- 
suant to  the  homestead  laws  of  the  United 
States.  On  or  about  June  1,  1899,  Joseph 
B.  Legg  died  intestate,  while  occupying  the 
real  estate  above  described  with  respond- 
ent Malena  Legg  as  a  home.  There  was  no 
issue  of  this  marriage.  The  intestate,  Joseph 
B.  Legg,  did  not  leave  surviving  him  any 
children,  nor  did  he  leave  a  fatlier  or  mother. 
He  left  as  his  heirs  at  law  his  widow, 
Malena  Legg;  Lydia  Staples,  a  sister;  Casaie, 
Mary,  and  Hattle  Legg,  children  of  Chas.  H. 
Legg,  a  deceased  brother  of  the  intestate; 
William  M.  Lynden,  whose  name  was  for- 
merly William  M.  Legg,  an  only  child  of 
Kdwin  Legg,  a  deceased  brother  of  the  in- 
testate, whose  name  was  clianged  by  a 
decree  of  the  probate  court  in  Massachusetts 
from  William  M.  Legg  to  William  M.  Lynden; 
Arthur  F.  and  Edgar  A.  Heywood,  only  chil- 
dien  of  Eliza  F.  Legg-Heywood,  a  deceased 
sister  of  Intestate;  and  William  B.  and  Mllo 
J.  Legg,  only  children  of  William  Legg,  a 
deceased  brother  of  intestate.  The  trial  court 
found  that  since  June  1,  1899,  the  date  of 
the  decease  of  Joseph  B.  Legg,  v  respondent 
Malena  I^gg  has  been  in  the  sole  and  ex- 
clusive occupation  of  the  N.  W.  %  of  the  S. 
W.  14  of  section  22,  aliove  described;  that 
the  reasonable  rental  value  thereof  is  $225 
per  annum;  that  at  the  time  of  the  marriage 
of  Joseph  B.  Legg  with  respondent  Malena 
Legg  this  land  was  of  no  other  or  greater 
value  than  $500;  that  since  their  marriage 
said  husband  and  wife  resided  upon,  improv- 
ed, and  enhanced  the  value  of  said  land  by 
their  Joint  efforts  to  the  extent  of  $900;  that 
the  present  value  thereof  is  $2,000;  that  the 
rental  value  of  such  property  during  the  time 
It  was  occupied  by  Intestate  and  Malena  Legg 
In  excess  of  taxes  paid  was  $100  per  annum; 
tliat  Malena  Legg  at  the  time  of  the  death 
of  her  husband  had  no  property  of  any  kind 
or  character  except  her  community  Interests 
in  the  property  above  named;  that  she  was 
not  Indebted  to  the  community  in  any  sum 
whatever;  that  since  the  decease  of  .Joseph 
B.  Legg,  Malena  Legg  has  paid  the  expenses 
of  the  last  sickness  and  funeral  of  her  de- 
ceased huslmnd  and  costs  of  administration 
of  the  estate,  amounting  to  $150,  the  sum  of 
$111  general  taxes,  and  $43  in  labor  for  road 
property  tax  assessed  against  said  N.  W.  % 
of  the  S.  W.  Vt  of  section  22;  that  In  1901, 
the   Seattle   &   Montana   Railroad   Company 


instituted  proceedings  to  condemn  a  right  of 
way  through  the  real  estate  first  above  de- 
scribed, making  Malena  Legg,  William  D. 
Legg,  James  White,  and  John  Steen  defend- 
ants therein;  that  all  of  said  parties  except 
Malena  Legg  defaulted  in  such  proceedings, 
who  received  from  said  railroad  company  as 
compensation  for  her  land  by  virtue  of  said 
proceedings  the  sum  of  $940;  that  in  such 
condemnation  proceedings  Malena  Legg  nec- 
essarily incurred  expenses  amounting  to  $138; 
that  in  such'  proceedings  appellants  Hattle 
Legg,  Cassie  Legg,  Mary  Legg,  Lydia  Staples, 
Arthur  F.  Heywood,  and  William  M.  Lynden 
were  not  made  parties  therein;  that  after 
the  decease  of  Joseph  B.  Legg  Malena  was 
duly  appointed  by  the  superior  court'  of 
Skagit  county  as  administratrix  of  said  de- 
cedent, Joseph  B.  Legg;  that  she  thereafter 
duly  qualified  in  that  behalf,  and  has  since 
been  discharged;  that  at  the  time  of  the 
decease  of  Joseph  B.  Legg  be  left  sufllcient 
personal  property  belonging  to  the  commu- 
nity to  have  paid  the  expenses  of  his  last 
sickness  and  funeral  and  the  costs  of  admin- 
istration. The  trial  court  further  found: 
"That,  so  far  as  the  public  records  show,  at 
the  time  said  condemnation  proceedings  were 
pending  said  Malena  Legg  was  the  owner  of 
said  property.  That  an  order  was  made  in 
said  proceedings  directing  said  $940  to  be 
paid  to  said  Malena  Legg.  Said  order  was 
made  without  notice  to  any  of  the  plaintiffs 
(appellants)j"  The  court  also  found  that  $100 
is  a  reasonable  fee  to  be  allowed  appellants' 
attorneys  in  case  the  same  is  a  proper  allow- 
ance as  a  part  of  the  costs  herein;  that 
said  property  is  so  situated  that  a  partition 
thereof  cannot  be  made  without  great  preju- 
dice to  the  owners.  On  these  findings  of  fact 
the  trial  court  made  its  conclusions  of  law 
that  respondent  Malena  Legg  is  the  sole 
owner  of  said  lot  3  In  section  21,  as  the  sur- 
vivor of  the  community  (Joseph  B.  and  Ma- 
lena Legg);  that  the  appellants  and  respond- 
ent Mllo  J.  Legg  are  the  owners  of  an  undi- 
vided one-half  of  the  N.  W.  V*  of  .the  S.  W.  % 
of  section  22,  township  36  N.,  range  3  B.,  and 
Malena  Legg  is  the  owner  of  the  remaining 
undivided  one-half  thereof;  that  this  tract 
of  land  was  the  separate  property  of  deceas- 
ed, Joseph  B.  Legg,  in  his  lifetime,  which  is 
the  only  land  and  property  affected  by  these 
proceedings;  that  respondents  Steen  and 
White  have  no  Interest  in  the  merits  of  this 
action;  that  no  attorney  fees  on  either  side 
are  chargeable  against  the  common  estate; 
that  appellants  and  respondent  Mllo  J.  Legg! 
have  no  Interest  nor  right  to  participate  ii> 
the  money  paid  by  the  railroad  company  tff 
Malena  Legg;  that  she  is  entitled  to  a  charge 
and  prior  lien  upon  this  land. on  account  of 
improvements  In  the  sum  of  $900,  with  inter- 
est added,  aggregating  $1,105,  with  accruing 
interest  thereon  at  7  per  cent,  per  annum, 
and  an  additional  charge  of  $77,  one-half  of 
the  total  amount  paid  for  taxes  and  better- 
ments placed  on  tlie  land,  and  Is  to  be  char- 
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ged  with  $337^,  one-half  of  the  rental  value 
of  said  lands  for  three  years.  On  October 
28,  1902,  the  superior  court  rendered  a  de- 
cree ordering  this  tract  to  be  sold.  Out  of 
the  proceeds  of  such  sale  Malena  Legg  was 
first  to  receive  $904.05,  with  interest  at  7 
per  cent  from  date  of  decree.  One-half  of 
the  residue  of  such  proceeds  was  to  be  paid 
to  Malena  Legg,  and  the  other  half  thereof 
to  be  paid  to  appellants  and  Milo  J.  Legg. 
Malena  Legg  was  charged  with  one  half  of 
the  costs,  and  appellants  and  Milo  J.  Legg 
with  the  other  half.  The  court  refused  to  tax 
any  attorney  fees  as  a  part  of  the  costs  on 
either  side.  Plaintiffs  allege  exceptions,  and 
appeal  to  this  court 

Appellants  contend  that  the  trial  court 
erred  (1)  in  not  allowing  them  an  attorney 
fee  of  $100  as  a  part  of  the  costs;  (2)  in 
refusing  to  allow  them  their  share  of  the 
money  received  by  respondents  for  the  right 
of  way  from  the  railroad  company;  and  (3) 
in  allowing  Malena  Legg's  charges  against 
this  tract  of  land  on  account  of  improvements 
and  taxes. 

1.  Balllnger's  Ann.  Codes  &  St  |  6604, 
provides,  that:  "The  costs  of  partition,  in- 
cluding fees  of  referee  and  other  disburse- 
ments, shall  be  paid  by  the  parties  respective- 
ly entitled  to  share  in  the  lands  divided.  In 
proportion  to  their  respective  interests  there- 
in, and  may  be  included  and  specifled  in  the 
decree.  In  that  case  these  shall  be  a  lien  on 
the  several  shares,  and  the  decree  may  be 
enforced  by  execution  against  the  parties 
separately.  When,  however,  a  litigation 
arises  between  some  of  the  parties  only,  the 
court  may  require  the  expense  of  such  liti- 
gation to  be  paid  by  the  parties  thereto,  or 
any  of  them."  The  question  presented  by 
appellants'  counsel  is  whether  the  above  pro- 
vision authorizes  the  taxation  of  attorney's 
fees  as  a  part  of  the  costs  in  partition  suits. 
Some  of  the  authorities  cited  by  appellants 
from  other  states  hold  that  under  the  general 
term  "costs"  attorney's  fees  may  be  taxed  In 
partition  cases,  while  the  vast  majority  of 
courts  treat  this  subject-matter  as  regulated 
wholly  by  statutory  provisions,  refusing  to 
tax  such  fees  unless  specially  named  therein. 
The  recovery  of  costs  by  that  name  was  un- 
known to  the  common  law  till  regulated  by 
statute  In  the  courts  of  law.  The  allowance 
of  costs  in  any  case  depended  entirely  on  the 
terms  of  the  statute.  Enc.  Plead.  &.  Prac. 
vol.  5.  p.  110.  This  court,  in  Trumble  v. 
Trumble,  2B  Wash.  133,  66  Pac.  124,  decided 
in  accordance  with  this  rule,  in  enforcing  a 
Judgment  lien  for  alimony  in  a  divorce  suit 
against  certain  property,  that,  when  there 
was  no  provision  for  an  attorney's  fee  by 
the  terms  of  the  original  decree,  it  was  er- 
ror to  allow  more  than  the  statutory  compen- 
sation as  provided  in  Balllnger's  Ann.  Codes 
&  St  I  5165.  We  think  the  rule  enunciated 
In  that  case  on  this  subject  is  correct,  and, 
<vben  applied  to  the  case  at  bar,  would  not 
authorize  us  in  allowing  the  attorney's  fee 


which  appellants  now  contend  should  b» 
charged  against  the  common  estate  of  the 
parties  to  this  controversy;'  more  especially 
in  view  of  the  statute  which  provides  that 
compensation  of  attorneys  shall  be  left  to  the 
agreement  of  the  parties.     Section  5165,  supra. 

2.  On  the  second  contention  we  are  of  the 
opinion  that  Malena  Legg  should  account  un- 
der the  findings  of  the  trial  court  to  the  ap- 
pellants (excepting  William  D.  Legg),  as  heirs 
at  law  of  decedent  Joseph  B.  Legg,  above  nam- 
ed, who  were  not  parties  to  the  condemnation 
proceedings  Instituted  by  the  Seattle  &  Mon- 
tana Railroad  Company,  for  their  laterests^ 
respectively,  as  such  heirs  in  the  money  re- 
ceived by  her  from  the  railroad  company 
after  deducting  the  expenses  necessarily  In- 
curred in  connection  with  such  condemnation 
proceedings.  The  public  records  showed  that 
at  the  time  of  the  condemnation  proceedings 
Malena  Legg  was  the  owner  of  the  land 
taken  as  a  right  of  way,  and  she  received  the 
money  as  the  value  of  the  real  estate  con- 
demned, and  not  simply  payment  for  her  in- 
terest therein.  TThis  seems  to  be  the  correct 
interpretation  of  the  findings  of  the  trial 
court  in  that  behalf.  If  this  be  true,  it  is 
but  fair  and  equitable  that  Malena  Legg 
should  be  treated  as  a  trustee  for  these  heirs 
with  reference  to  their  respective  Interests  in 
that  fund.  Whether  these  appellants  are 
concluded  by  the  Judgment  of  the  superior 
court  in  the  condemnation  proceedings  insti- 
tuted by  the  railroad  company  is  not  a  mate- 
rial question  In  the  controversy  as  presented 
by  this  record.  These  appellants  have  the 
undoubted  right  to  treat  the  proceedings  as 
valid,  and  call  upon  Malena  Legg  for  an  ac- 
counting as  their  trustee.  Appellant  William 
D.  Legg  is  not  entitled  to  share  in  this  fund, 
as  he  was  a  party  to  the  condemnation  pro- 
ceedings, and  defaulted  therein. 

8.  Appellants'  counsel  concede  In  their 
argument  that  respondent  Malena  Legg  is 
entitled  to  a  credit  of  one-half  of  the  $154 
paid  for  taxes,  which  inured  to  the  benefit 
of  the  other  heirs  of  deceased,  Joseph  B. 
Legg,  so  no  discussion  of  that  question  Is 
necessary.  We  are  of  the  opinion,  however, 
that  the  trial  court  committed  no  error  In  al- 
lowing Malena  Legg  the  sum  of  $900  and  in- 
terest as  a  lien  and  charge  against  the  land, 
to  be  deducted  from  the  proceeds  of  the 
sale,  for  betterments  placed  on  the  land 
during  the  existence  of  the  community.  The 
decedent  and  Malena  Legg  had  by  their  Joint 
efforts  and  labors  added  that  sum  to  the 
valuation  of  this  property.  The  appellants 
were  not  co-tenants  with  Malena  Legg  of  the 
land  at  the  time  when  these  improvements 
were  placed  thereon  by  the  community.  They 
had  no  estate  or  interest  in  this  property  at 
that  time.  Their  Interests  as  heirs  did  not 
attach  to  the  estate  of  Joseph  B.  Legg  be- 
fore the  time  of  his  death.  In  equity  and 
fairness  to  Malena  Legg,  as  the  survivor  of 
the  community,  she  should  be  relmbumed 
for  betterments  placed  on  the  land  by  the 
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community  as  against  parties  who  contribut- 
ed nothing  towarda  Improving  the  same  or 
enhaodng  the  value  thereof.  In  Furrh  ▼. 
Winston,  66  Tex.  525,  1  S.  W.  629,  the  court 
uses  the  following  language:  "It  Is  well  set- 
tled that  the  separate  estate  of  one  member 
of  the  community  must  reimburse  the  com- 
munity for  any  proper  Improvements  made 
In  good  faith  upon  the  separate  estate  with 
community  funds;"  citing  Rice  y.  Rice,  21 
Tex.  66;  Bond  t.  Hill,  37  Tex.  626.  See, 
further,  Cllft  v.  CUft.  72  Tex.  144,  10  S.  W. 
338.  Applying  this  rule  of  law  to  the  facts 
In  the  case  at  bar,  Malena  Legg,  as  survivor 
of  the  community,  is  entitled  to  reimburse- 
ment from  the  separate  estate  of  Joseph  B. 
Legg,  decedent,  as  decided  by  the  trial  court 
The  Judgment  of  the  superior  court  should 
be  modified  as  Indicated  in  this  opinion,  and 
the  case  Is  therefore  remanded,  with  direc- 
tions to  the  trial  court  to  enter  the  proper 
decree.  Neither  appellants  nor  respondents 
shall  recover  costs  on  this  appeal. 


(a  Or.  S9S) 

tn  re  SMITH'S  WILL.* 
SMITH  et  aL  v.  ARNOLD. 
(Sopreme  Court  of  Oregon.    Feb.  1,  1904.) 

AOHINI8TRAT0R-CLAIM  OF  CREDITOR— RESI- 
DBNCB  —  LIMITATIONS  —  NONINTERVENTION 
WILL,-IJICHBS-BVIDENCB— APPEAL. 

1.  Ao  administrator  has  an  appealable  inter- 
est in  an  order  of  a  county  court  dismissing  bis 
petition  for  license  to  sell  property  of  the  estate 
to  pay  a  claim  which  be  has  allowed. 

2.  Evidence  held  to  show  that  a  creditor  of  an 
estate  was  a  resident  of  this  state  when  his 
claim  on  a  note  became  due,  so  that  whether 
bis  right  to  recover  is  barred  Is  determined  by 
the  laws  of  this  state,  under  B.  &  C.  Comp. 
I  26,  providing  that,  when  a  cause  of  action 
has  arisen  in  another  state  between  nonresidents 
of  this  state,  it  is  barred  in  this  state  when  it 
is  barred  in  the  sister  state. 

8.  On  objection  by  the  heirs  and  devisees  of 
a  testator  to  a  petition  by  the  administrator 
(or  license  to  sell  real  estate  to  pay  the  claim 
Of  a  creditor,  they  alleging  that  when  the  claim 
became  due  in  1894  the  creditor  was  a  resident 
of  Washington,  so  that  the  statute  of  limitations 
of  that  state  applies,  which  was  denied,  proof 
that  he  was  a  resident  of  that  state  in  1881 
does  not  shift  the  bnrden  of  proof  to  the  ad- 
ministrator. 

4.  Under  B.  &  C.  Comp.  S  25,  providing  that 
on  any  payment  on  a  contract  after  due  the 
limitation  shall  run  from  such  payment,  a  pay- 
ment by  one  joint  maker  of  a  note  before  limi- 
tations have  run  will  continue  the  liability  as 
to  all. 

5.  Under  BalUnger's  Ann.  Codes  &  St.  Wash. 
f  6106,  providing  that,  after  the  probate  of  a 
nonintervention  will  and  filing  of  an  inventory 
showing  the  estate  solvent,  it  may  be  managed 
withont  the  intervention  of  the  court,  section 
6228|  providing  that  if  a  claim  be  not  presented 
within  one  year  after  the  notice  to  creditors  it 
shall  be  barred,  does  not  apply  to  such  a  will. 

6.  A  delay  of  nearly  10  years  In  procuring 
letters  of  administration  and  filing  a  petition 
for  license  to  sell  real  estate  to  pay  a  claim 
against  a  testator's  estate,  the  ownership  or  con- 
dition of  the  realty  not  having  changed,  and 
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the  time  for  the  running  of  the  statnte  as  to 
realty  not  having  elapsed,  is  not  stlch  laches  as 
to  bar  the  right  to  make  the  sale. 

7.  Where  it  is  admitted  by  objectiona  to  an 
administrator's  petition  for  license  to  sell  realty 
to  pay  a  claim  against  the  testator's  estate 
that  the  only  property  of  the  estate  in  the 
state  is  the  realty,  the  objectors  cannot  on  ap- 
peal complain  that  it  was  not  proven  that  the 
personal  property  had  been  exhausted. 

Appeal  from  Circuit  Court,  Multnomah 
Comity;  John  B.  Cleland,  Judge. 

Objections  of  Albert  U.  Smith  and  another, 
minors,  by  G.  C.  Moser,  guardian  ad  litem, 
to  the  sale  of  realty  by  F.  K.  Arnold,  admin- 
istrator of  the  estate  of  Charles  O.  Smith, 
deceased.  From  a  Judgment  in  favor  of  the 
administrator,  the  objectors  appeal.  Affirm- 
ed. 

Charles  O.  Smith  died  In  Lewis  county. 
Wash.,  September  15,  1891,  leaving  a  nonin- 
tervention will  and  property  situated  in  that 
state  end  Oregon.  The  will  was  admitted  to 
probate  In  Washington  November  13,  1891, 
and  W.  G.  Gaunce  and  the  widow,  Annie  J. 
Smith,  since  married  to  Davis,  were  appoint- 
ed executors.  No  notice  to  the  creditors  was 
ever  published,  but,  notwithstanding,  an  or- 
der of  the  coiirt  was  made  in  the  year  1898 
discharging  tbem.  On  March  15,  1891, 
Charles  O.  and  Annie  J.  Smith  executed  and 
delivered  to  George  F.  Gibson  their  note  tot 
$2,900  for  money  loaned,  payable  three  years 
after  date.  On  March  12,  1896,  Mrs.  DbtIs, 
nte  Smith,  made  a  payment  of  f456  on  the 
note  In  the  following  manner:  Gannce,  ber 
coexecntor.  being  Indebted  to  ber  In  that 
sum,  Gibson  agreed  with  them  to  take  his 
notes  for  the  amount,  and  give  credit  there- 
for on  the  Smith  note,  which  was  according- 
ly done.  On  May  6,  1901,  F.  K.  Arnold,  the 
respondent  herein,  was  appointed  by  the 
county  court  of  Multnomah  county  adminis- 
trator with  will  annexed  of  the  estate  of 
Charles  O.  Smith  in  Oregon.  The  claim  of 
Gibson  arising  upon  the  note  In  question  was 
subsequently  presented  to  Arnold  as  such  ad- 
ministrator, and  by  him  allowed,  and  on  July 
11th  following  he  petitioned  tbe  court  for  a 
license  to  sell  the  real  property  situate  in 
such  county  to  pay  said  claim  and  the  costs 
and  expenses  of  administration.  The  peti- 
tion sets  forth  the  necessary  Jurisdictional 
facts  showing  the  presentation  and  allow- 
ance of  the  claim  against  the  estate,  that  no 
personal  property  has  come  into  the  hands 
of  the  administrator,  and  that  the  only  prop- 
erty belonging  to  the  estate  in  Oregon  is  the 
real  property,  a  particular  description  of 
which  is  given.  A  citation  being  issued  to 
tbe  belrs  and  devisees,  Albert  U.  and  E^el 
Smith,  both  minors,  appeared  by  their  guard- 
Ian  ad  litem,  G.  C.  Moser,  and  answered,  de- 
nying that  the  estate  was  indebted  to  Gib- 
son, and  setting  np  the  statute  of  limitations 
of  Washington  as  a  bar  to  tbe  claim.  The 
county  court  found  in  favor  of  the  devisees, 
and  from  the  decree  dismissing  the  petition 
tbe  administrator  alone  appealed  to  the  dr- 
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cuit  court.  A  motion  was  there  interposed 
to  dismiss  tiie  appeal,  assigning,  among  otti- 
er  reasons,  that  the  administrator  has  not  an 
appealable  Interest  in  the  proceeding.  This 
was  denied,  and,  the  circuit  court  having  ren- 
dered a  decree  reversing  the  county  court  and 
allowing  the  petition  granting  a  license  to 
sell  the  real  property,  the  devisees  have  ap- 
pealed to  this  court. 

G.  C.  Moser  and  Miller  Murdoch,  for  appel- 
lants.   S.  B.  Huston,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  first  question  presented  upon  the  record 
Is  whether  the  administrator  had  a  right  of 
appeal  from  the  order  of  the  county  court 
denying  his  petition  for  a  license  to  sell  real 
property  for  the  payment  of  the  claim  In 
question  and  the  costs  and  expenses  of  ad- 
ministration. It  is  insisted  with  much  force 
that  the  administrator  was  not  aggrieved  by 
the  order  or  decree,  and  therefore  bad  not 
such  an  interest  in  the  controversy  as  would 
authorize  Iiim  to  prosecute  the  appeal,  and 
that,  if  any  right  of  appeal  existed,  it  was 
in  favor  of  Gibson,  the  creditor,  and  not  the 
administrator.  We  said  in  the  case  of  Hume 
V.  Turner,  42  Or.  202,  208,  70  Pac.  611,  614: 
"It  is  a  statutory  rule  that  a  litigant  can  only 
appeal  from  an  order  affecting  a  substantial 
right  (Hill's  Ann.  Laws  Or.  1892,  §  535), 
which  accords  with  the  fundamental  princi- 
ple, everywhere  recognized,  titat  be  has  no 
appeal  unless  aggrieved  by  the  judgment  or 
decree  of  the  trial  court"  We  consider  the 
rule  to  be  well  founded,  and  fully  substanti- 
ated by  the  authorities  there  cited;  so  that 
we  have  here  only  to  determine  whether  the 
administrator  had  such  an  interest  in  the  or- 
der that  some  substantial  right  of  his,  ei- 
ther in  his  personal  or  representative  capac- 
ity, was  impaired  thereby.  It  must  be  pre- 
mised that  Gibson's  claim  was  duly  in-esent- 
ed  to  the  administrator,  and  by  him  allowed 
as  a  Just  and  legal  demand  against  the  es-. 
tate.  As  there  was  no  personal  property  out 
of  which  to  provide  for  its  payment,  the  law 
made  it  his  duty  to  sell  the  real  property.  In 
pursuance  of  that  duty,  he  petitioned  for  a 
license  authorizing  him  to  sell.  The  devisees 
are  contesting  his  right  to  such  license,  al- 
leging as  one  of  the  grounds  therefor  that 
Gibson's  claim  is  not  a  valid  demand  against 
the  estate  because  the  statute  of  limitations 
has  run  against  it,  which,  being  the  case,  it 
,  is  argued  the  administrator  is  without  foun- 
dation upon  which  to  base  his  application  for 
the  license.  It  is  then  urged  that  this  is  the 
only  question  to  be  litigated,  and,  whether  it 
is  decided  one  way  or  the  other,  it  could  not 
affect  the  admlnlsfrator  Injuriously;  tliere- 
fore  that  he  has  no  appealal)le  interest.  The 
argument  overlooks  the  basic  principle  that, 
the  claim  having  been  allowed,  it  was  at 
least  prima  facie  valid,  and  thenceforth  in 
all  auxiliary  proceedings  to  provide  for  Its 
payment    the    administrator    represents    the 


creditor.  The  law  casts  upon  him  the  bur- 
den of  establishing  evei7  fact  necessary  to 
maintain  has  application  to  sell,  and  if  be 
fails  as  to  one  in  the  court  of  original  juris- 
diction it  is  of  no  more  consequence  to  limit 
his  right  to  appeal  than  if  he  fails  in  another. 
His  prima  facie  case  is  made,  so  far  as  it  is 
necessary  that  the  application  be  based  upon 
valid  claims  against  the  estate,  when  he  has 
produced  the  claims  duly  allowed.  If  it  Is 
attacked  in  the  procedure,  and  adjudicated 
to  be  invalid,  it  can  be  no  more  effective  to 
cut  off  his  authority  to  proceed  further  with 
the  matter  than  if  any  other  controverted  fact 
had  been  decided  against  him;  as,  for  in- 
stance, the  insufficiency  of  the  personal  prop- 
erty to  pay  the  demand.  The  fact  in  dispute 
as  to  the  validity  of  the  claim,  although  ju- 
risdictional, is  incidental  only  to  the  appli- 
cation for  a  license  to  sell,  and  the  interest 
of  the  administrator  in  bis  representative  ca- 
pacity cannot  be  precluded  by  the  Judgment 
of  the  court  of  original  cognizance  -against 
him  upon  that  issue.  It  is  said  by  Mr.  Chief 
Justice  Brlckell  in  Spence,  Adm'r,  v.  Parker 
et  al.,  57  Ala.  196,  197:  "It  Is  the  right  of  the 
personal  representative,  essential  to  his  pro- 
tection, and  a  duty  he  owes  to  creditors,  to  ap- 
ply for  and  obtain  an  order  for  the  saiv  of 
lands  for  the  payment  of  debts  when  the  ne- 
cessity exists.  The  denial  of  a  proper  appli- 
cation, supported  by  proper  evidence,  is  the 
denial  of  a  clear  legal  right,  as  much  so  as  the 
rendition  of  judgment  of  dismissal  In  a  court 
of  law  against  a  plaintiff  having  a  just  cause 
of  action,  properly  presented  and  proved."  For  • 
this  reason  a  motion  to  dismiss  an  appeal  pre- 
sented by  the  personal  representative  was 
denied.  The  principle  (inds  further  support 
in  Jamison  v.  Adler^oldman  Com.  Co.,  59 
Ark.  548,  28  S.  W.  35;  In  re  Welch's  Estate 
(Cal.)  39  Pac.  805;  In  the  Matter  of  the  Es- 
tate of  McCune,  76  Mo.  200.  So  we  conclude 
that  the  administrator  had  an  appealable  In- 
terest in  the  order  denying'  him  license  to  sell 
the  real  property.  The  order  was  without 
question  final  as  to  the  administrator,  as  it 
determined  his  right  to  subject  the  real  prop- 
erty to  the  payment  of  the  demand  in  ques- 
tion, and  precluded  him  from  proceeding  fur- 
ther in  the  premises.  It  follows  that  the  mo- 
tion in  the  circuit  court  to  dismiss  the  appeal 
from  the  county  court  was  properly  denied. 
We  come  now  to  consider  whether  Gib- 
son's claim  .was  barred  by  the  statute  of 
limitations.  This  depends  primarily  upon 
whether  Gibson  was  a  resident  of  the  state 
of  Washington  at  the  time  the  cause  of  ac- 
tion accrued  upon  the  note  in  controversy, 
namely,  March  15,  1804.  This  question  is 
mainly  one  of  fact,  to  be  determined  from 
the  evidence  adduced  at  the  trial.  By  the 
statute  of  Washington  an  action  upon  a 
contract  of  the  nature  here  Involved  can 
only  be  commenced  witliin  six  years  after 
the  cause  of  action  shall  liave  accrued.  Bal- 
linger's  Ann.  Codes  &  St.  {  4796,  and  sec- 
tion 4798,  subd.  2.    Under  our  statute  (B. 
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&  C.  Coiup.  S  2G),  when  a  cause  of  action 
bns  arisen  In '  another  state  between  non- 
residents of  this  state,  and  by  the  laws  of 
that  state  an  action  cannot  be  maintained 
thereon  by  reason  of  the  lapse  of  time,  no 
action  shall  be  maintained  thereon  In  this 
state.  This  statute  has  received  construc- 
tion at  the  bands  of  this  court  in  the  case 
of  Crawford  v.  Roberts,  8  Or.  324,  and  its 
meaning  is  well  understood.  Did  the  cause 
of  action  accrue  between  nourosidonts  of 
this  state?  It  Is  admitted  that  Gibson  was 
residing  at  Ccntralia,  Wash.,  at  the  time  the 
note  was  executed,  and  beyond  this4he  evi- 
dence consists  of  the  testimony  of  four  wit- 
nesses, naijiely,  Mrs.  Davis,  Gibson,  the 
claimant,  and  Andrew  and  George  Lewis. 
The  latter  two  are  brothers  of  Mrs.  Davis, 
and  all  are  cousins  of  Gibson.  Gibson  tes- 
tifies, in  effect,  that  he  was  residing  at  Cen- 
tnilia.  Wash.,  at  the  time*  he  made  the  loan 
to  the  Smiths,  but  that  he  came  to  this  state 
shortly  afterward,  and  has  since  made  bis 
home  with  Daniel  Lewis,  his  uncle,  at  Rus- 
sellvlUe,  Multnomah  county,  the  most  of  the 
time;  was  sometimes  In  Washington  and  a 
while  In  the  East;  that  he  was  living  here 
daring  the  year  after  Smith  died,  Septem- 
ber 15,  1891;  that  after  her  husband  died 
(a  year  or  more)  he  stayed  a  while  with 
Mrs.  Davis  In  Washington,  and  fixed  a  fence 
for  her— Just  long  enough  to  get  her  yard 
fixed  up;  that  he  was  living  at  her  house 
at  the  time  she  was  married  to  Davis,  and 
that  from  the  time  Smith  died  be  had  been 
there  once  In  a  while;  that  after  the  mar- 
riage he  did  not  stay  long,  but  came  over  to 
Oregon;  that  be  was  at  his  aunt's,  Mrs. 
Isham's,  In  Washington,  off  and  on,  but  not 
ver}'  long  at  a  time;  that  he  never  made 
his  home  there;  that  he  worked  for  Isbam's 
son  through  harvest  one  summer  before  the 
el4er  Isham  died.  When  asked  where  he 
made  bis  home  in  1891,  1892,  and  1893,  he 
could  not  say,  but  guessed  It  was  here  In 
1894  and  1895.  Later  he  was  interrogated 
and  answered  as  follows:  "Was  it  not  less 
than  a  year  ago  when  Mr.  Lewis,  the  old 
gentleman  who  Is  dead  now,  made  a  provi- 
sion for  you.  for  a  home  out  here  at  bis 
place?  A.  He  said  I  could  stay  at  his  place 
—make  my  home  there.  Q.  You  have  been 
making  your  home  there  ever  since?  A.  Yes, 
and  before.  Q.  How  long  before?  A.  Most 
all  of  the  time  while  I  was  over  here.  Q. 
How  many  years  back  of  that?  A.  Ever 
since  I  sold  my  place  In  Washington  I  made 
my  home  mostly  here.  Q.  You  said  a  little 
while  ago  you  did  not  know  where  you  were 
In  1891.  A.  I  said  when  I  was  over  here." 
He  further  testifles  that  he  voted  In  Oregon 
seven  or  eight  years  ago;  that  It  was  at  a 
state  and  county  election,  but  did  not  know 
what  one  it  was.  On  redirect  he  testifles 
that  he  sold  bis  land  in  Washington  just  a 
while  before  be  loaned  the  money;  that  he 
iiad  been  in  Oregon  before  Smith  died;  that 
be  went  back  and  sold  the  place,  and  loaned 


the  money  to  them,  and  came  back  over  here, 
and  tluit  since  that  time  he  never  called 
that  his  home  over  there;  that  he  stopped 
with  Mrs.  Davis  sometimes  and  Mrs.  Isham 
sometimes.  George  Lewis  testifles  that  he 
was  living  with  his  father  until  1895,  since 
which  time  he  has  been  living  in  the  same 
yard;  that  Gibson  begun  making  bis  home 
with  his  father  at  Itussellville  before  bis 
brother-in-law.  Smith,  died  in  1801,  and  that 
he  has  always  made  his  home  there  since, 
except  that  he  was  away  in  Washington  from 
time  to  time,  and  In  later  years  has  been 
in  Illinois;  that  the  witness  was  in  Wash- 
ington in  the  year  1802;  that  Gibson  was 
tliere  a  little  while  in  the  summer  of  that 
year;  that  he  stayed  the  rest  of  the  year 
over  there,  first  at  one  place  and  then  at  an- 
other, but  did  not  stay  very  long  at  a  time; 
that  he  stayed  around  wltli  his  aunt  and 
uncle  and  his  brother,  visiting  from  place 
to  place;  that  he  has  bad  his  clothes  at  his 
father's  ever  since  1891;  tliat  be  claims  his 
father's  place  as  his  home,  and  has  so  claim- 
ed it  ever  since  ISOl;  and  that  he  never 
spent  as  much  as  a  year  in  Washington  at 
any  time  after  coming  over  here,  but  that 
he  would  stay  over  there  two  or  three 
montlis,  sometimes  six,  and  then  he  would 
•spend  the  rest  of  his  time  here,  prior  to  the 
time  he  went  to  Illinois.  Mrs.  Davis  testi- 
fles that  In  March,  1801,  when  the  note  was 
given,  Gibson  was  living  at  her  place  in 
Centralia,  Wash.,  just  like  one  of  her  family; 
that  he  continued  to  reside  there  after  that; 
that  he  was  residing  there  in  1893  and  1894; 
that  he  carae  to  Oregon  in  about  189(5,  and 
subsequently  went  to  Illinois;  that  he  Is 
making  bis  home  now  at  her  mother's  place 
at  Russellvllle,  in  this  state;  that  before  the 
death  of  her  father,  which  occurred  some 
time  during  the  early  summer  of  1900,  he 
told  her  mother  to  keep  him  there,  to  let 
bim  make  his  home  there;  that  in  1890  be 
was  making  his  home  in  Washington,  and 
has  continued  to  reside  there  ever  since  up 
until  last  year.  She  further  testifles  that 
Gibson  spent  the  year  after  her  husband's 
death  at  her  bouse,  and  after  he  left  there 
be  made  his  home  with  his  aunt  on  Porter 
creek,  in  Chebalis  county.  Wash.  On  cross- 
examination  she  says  that  Gibson  was  at 
her  house  In  1891,  1892,  1893,  and  1894,  and 
came  over  bore  in  189G,  and.  In  rebuttal, 
that  he  was  there  quite  a  long  while,  did 
a  good  deal  of  work  for  her;  that  she  re- 
married December  14,  1892,  ond  that  he  was 
still  with  her,  and  remained  there  a  while 
afterward;  and  that  he  went  from  there  and 
made  bis  borne  with  her  aunt,  Mrs.  Isham, 
staying  there  all  winter,  working  for  her. 
Andrew  Lewis,  who  lived  about  a  quarter  of 
a  mile  from  his  father's,  testifies  that  he 
never  knew  of  Gibson  making  his  residence 
in  Oregon  during  the  years  1891,  1892,  and 
1893,  and  that  it  was  a  surprise  to  him  when 
asked  about  the  matter;  that  Gibson  never 
made  his  home  at  bis  father's  any  more  than 
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going  there  and  staying  and  working  for  him 
and  for  his  brothers  around  there  when- 
ever he  could  get  a  Job;  that  he  never  beard 
of  bis  mailing  his  permanent  home  there; 
that  he  used  to  stop  at  his  brother's  some, 
and  was  going  bacli  and  forth  from  Oregon 
to  Washington,  which  he  did  a  dozen  times 
inside  of  the  time;  tliat  he  was  In  Russcll- 
vUle,  Ore.,  In  1893;  that  he  went  to  Wash- 
ington the  latter  part  of  1893,  and  came  back 
late  in  1894  or  early  in  1895,  stayed  around 
a  while,  and  went  back  over  there  in  1896, 
and  late  In  1897  he  went  to  Illinois,  and 
stayed  tbere  until  some  time  in  May  or  June, 
1900,  when  he  came  back  here.  When  ask- 
ed If  Gibson  bad  any  permanent  home  in 
Oregon  the  early  part  of  1890  and  until  1895, 
be  answered  not  that  be  knew  of;  if  be 
did,  be  never  knew  of  it;  that  he  was  work- 
ing for  his  brother  in  the  nursery;  did  work 
for  witness  also;  that  be  worked  a  few 
days  grafting  for  witness  in  1892  or  1893, 
and  that  he  was  in  Washington  the  latter 
part  of  1893  and  1894,  because  Ills  aunt's 
husband  died  in  1894;  that  Gibson  sold  bis 
land  in  Washington  in  1890  or  1891,  or  some- 
where along  there;  that  bis  home  was  any- 
where he  saw  fit  to  stop;  that  be  stopped 
wherever  be  took  a  notion  to,  and  that  for 
the  last  10  years  he  has  not  made  his  home 
at  RussellvlUe,  but  has  been  back  and  forth 
all  the  time;  that  he  could  not  say  whether 
it  has  been  more  his  home  than  any  other 
place.  These  witnesses  are  all  more  or  less 
indefinite  in  their  testimony  with  reference 
to  Gibson's  place  of  residence  since  1891. 
It  is  certain,  however,  that  be  was  often 
back  and  forth  between  the  two  states  of 
Oregon  and  Washington.  Mrs.  Davis  is  sure 
ttiat  be  made  bis  home  in  Washington  until 
1896,  at  which  time  she  admits  that  he  came 
to  Oregon,  and  is  now  making  his  home 
here,  having  been  to  Illinois  in  the  mean- 
while. She  says  that  be  made  bis  home  with 
her  from  the  time  of  the  execution  of  the 
note  until  after  her  marriage  with  Davis, 
which  was  December  14,  1892,  when  be  left 
there,  and  made  his  home  at  his  aunt's  in 
Chebalis  county.  From  this  time  she  is  not 
specific  as  to  his  wbereal)outs  and  place  of 
residence.  Sbe  fixes  one  winter  that  he  stay- 
ed at  her  aunt's,  but  otherwise  sbe  does 
not  presume  to  state  definitely.  Gibson,  like 
her,  is  indefinite,  and  not  altogether  consist- 
ent He  says,  in  effect,  that  he  came  to 
make  his  home  here  after  making  the  loan, 
and  before  the  death  of  Smith,  but  seems 
to  admit  that  he  was  living  at  Mrs.  Smith's 
when  she  was  married  to  Davis.  He  claims, 
however,  that  be  left  there  shortly  afterward, 
and  came  to  Oregon,  and  that  be  was  back 
again  in  Washington  at  his  aunt's  only,  and 
stayed  there  during  the  harvest  of  one  sum- 
mer; otherwise  that  he  visited  with  her  and 
?Ii-s.  Davis  occasionally,  and  that  he  made 
his  home  here  in  Oregon.  As  to  the  relative 
weight  of  the  testimony  of  these  two  wlt- 
ucsses,  who  are  the  most  vitally  concerned 


in  this  litigation,  there  is  no  appreciable  dif- 
ference, and  one  will  offset  the  other  with- 
out giving  a  preponderance  on  either  side. 
The  testimony  of  Andrew  Lewis  is  of  but 
little  weight.  He  does  not  assume  to  know 
much  about  the  matter,  and  what  he  has  to 
say  is  of  such  a  confused  and  uncertain  chai^ 
acter  as  to  make  it  very  unreliable  from 
which  to  determine  the  fact  of  Gibson's  resi- 
dence since  the  year  1891.  George  Lewis' 
testimony,  upon  the  other  band,  is  much 
more  exact  and  determinate,  and  in  reality 
the  most  reliable  to  be  found  in  the  case. 
Living  with  his  father,  as  he  was,  until  1895, 
and  afterward  in  the  same  yard,  be  had  a 
perfect  opportunity  for  knowing  whether 
Gibson  made  his  home  there  or  not,  and  con- 
sequently whether  be  resided  within  this 
state.  He  says  distinctly  that  Gibson  began 
making  bis  home  with  his  father  at  Russell- 
vlUe before  Smith  died  in  1891,  and  has 
since  always  made  bis  home  there,  except 
that  he  was  away  in  Washington  from  time 
to  time,  and  in  later  years  had  been  in  the 
state  of  Illinois.  It  is  quite  generally  con- 
curred in  by  all  the  witnesses  that  Gibson 
was  in  Washington  in  1892,  and  was  at  Mrs. 
Davis'  a  while;  but  he  must  have  left  tbere 
the  latter  part  of  the  year  or  early  in  1893, 
soon  after  sbe  was  married  to  Davis,  and 
it  is  certain  that  he  has  not  made  his  home 
with  her  since.  He  was  at  his  aunt's,  Mrs. 
Isham's,  subsequently,  and  worked  for  her 
son  through  the  harvest  of  one  summer  while 
her  husband  was  living— he  having  died  in 
1893  or  1894;  but  it  is  not  established  that 
he  ever  made  his  home  there,  except  tem- 
porarily while  he  was  at  work.  He  visited 
there  off  and  on,  but  never,  so  far  as  the 
record  indicates,  to  take  up  his  residence 
there.  We  conclude,  therefore,  that  he  took 
up  his  residence  here  in  Oregon  at  least  as 
soon  as  the  early  part  of  1893,  and  has  so 
continued  to  reside  here,  with  the  exception 
of  bis  absence  in  Illinoia,  and  resides  here 
now. 

It  Is  argued  that,  as  it  Is  admitted  on  the 
part  of  the  administrator  that  Gibson  was 
a  resident  of  Washington  in  1891,  it  must 
be  presumed  that  be  continued  to  reside 
there,  and  that,  therefore,  the  burden  of  proof 
that  he  changed  his  residence  to  Oregon  was 
upon  the  administrator.  The  question  as  to 
the  residence  of  Gibson  arises  in  this  way: 
The  devisees  assert  in  their  answer  that  the 
cause  of  action  arose  between  nonresidents  of 
the  state,  and  in  this,  having  alleged  it,  they 
have  the  burden  of  proof.  The  administrator 
merely  denies  the  fact,  without  attemptiLng 
to  set  up  where  the  residence  of  Gibson  was 
at  the  time  the  action  accrued.  He  admits, 
however,  that  in  1891  Gibson  was  a  resident 
of  the  state  of  Washington.  But  we  do  not 
understand  that  this  admission  has  the  effect 
to  shift  the  burden  of  proof  to  the  administra- 
tor to  show  that  the  cause  of  action  did  not 
arise  between  nonresidents  of  the  state.  The 
question  is  whether,  upon  all  the  testimony 
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produced,  taking  into  consideration  the  pre- 
snmption  that  a  residence  once  establistied 
wiU  continue  until  otlierwlse  showti,  the  devi- 
sees bave  made  the  better  case.  When  It 
was  admitted  that  Gibson's  residence  was  in 
Washington  in  1891,  the  admission  made  for 
the  devisees  a  prima  facie  case,  and,  while  It 
then  devolved  tipon  the  administrator  to  over- 
come this,  yet  in  the  end  they  must  show 
the  better  case  as  between  them  and  the*ad- 
minlstrator  upon  the  question  of  the  cause 
of  action  having  arisen  between  nonresidents 
of  this  state.  Chaperon  v.  Portland  Electric 
Co.,  41  Or.  39,  47,  67  Pac.  928.  While  thfr 
presumption  alluded  to  must  be  taken'  into 
account  in  determining  Gibson's  place  of  resi- 
dence when  the  note  fell  due  and  bis  cause 
of  action  accrued  In  1894  and  since  that  time, 
yet  we  think,  upon  a  careful  survey  of  the 
whole  testimony  and  the  credibility  to  be  ac- 
corded the  witnesses  as  we  go  along,  that 
tlie  presumption  has  not  only  been  overcome, 
but  that  the  administrator  has  made  the 
better  case;  that  is,  that  the  preponderance 
of  the  evidence  in  the  record  is  with  him. 
The  cause  of  action  not  having  arisen  be- 
tween nonresidents  of  the  state,  the  statute 
of  limitations  of  the  state  of  Washington 
was  not  pleadable  as  a  bar  to  the  note. 

In  80  far  as  it  may  relate  to  the  interposi- 
tion of  our  own  statute  of  limitations  as  a 
bar,  an  action  upon  the  note  was  saved  by 
the  payment  of  the  $456  made  by  Mrs.  Davis 
thereon  March  12, 1896.  In  this  state  a  pay- 
ment by  one  Joint  maker  of  a  promissory 
note  before  the  statute  of  limitations  has 
fully  run  will  continue  the  liability  or  right 
of  action  thereon  as  to  all,  its  effect  being  to 
continue  the  original  promise.  B.  &  C.  Comp. 
S  25;  Partlow  v.  Singer,  2  Or.  307;  Sutherlln 
T.  Boberts,  4  Or.  378;  Crelghton  v.  Vincent, 
10  Or.  56;  Dundee  Investment  Co.  v.  Homer, 
30  Or.  658,  48  Pac.  175.  In  this  view  of  the 
fact  or  question  as  to  Gibson's  residence 
when  the  cause  of  action  accrued,  and  the 
effect  of  the  payment  made  by  Mrs.  Davis, 
section  4810,  Ballinger's  Ann.  Codes  &  St 
Wash.,  providing  that  If  any  person  against 
whom  an  action  may  be  brought  dies  before 
the  expiration  of  the  time  limited  for  the 
commencement  thereof  and  the  cause  of  ac- 
tion survives,  an  action  may  be  commenced 
against  the  representatives  after  the  expira- 
tion of  that  time  and  within  one  year  after 
the  Issuing  of  letters  testamentary  or  of  ad- 
ministration, can  serve  no  purpose,  and  Is 
without  application. 

Another  defense  is  interposed,  based  upon 
a  statute  of  Washington  relating  to  the  time 
of  the  presentation  of  the  claim  against  the 
estate  of  a  deceased  person,  which  provides 
that,  if  a  claim  Is  not  presented  within  one 
year  after  the  first  publication  of  the  notice 
to  creditors,  it  shall  be  barred.  Ballinger's 
Ann.  Codes  &  St.  $  6228.  But  it  is  not  shown 
that  any  notice  was  published  requiring  the 
creditors  of  the  estate  of  Charles  O.  Smith 
to  present  their  claims  to  the  executors.    If 


It  had  been,  however,  it  could  not  help  the 
case,  as  the  will  was  of  the  kind  known  in 
the  state  of  Washington  as  a  "noninterven- 
tion will,"  and,  where  the  estate  is  settled 
outside  of  the  probjite  court,  any  notice  giv- 
en would  not  operate  to  bar  a  claim  not  pre- 
sented within  a  year.  See  Id.  f  6196;  Moore 
V.  Kirkman,  19  Wash.  605,  54  Pac.  24. 

It  is  next  insisted,  although  not  pleaded  as 
a  defense,  tl\at  Gibson  and  the  administrator 
have  been  giillty  of  such  laches  in  not  soon- 
er applying  for  the  appointment  of  an  admin- 
istrator In  Oregon  and  for  license  to  sell  the 
real  property  as  to  preclude  them  from  now 
insisting  upon  subjecting  such  property- to  the 
payment  of  Gibson's  demand.  It  is  doubtful 
if  the  question  is  in  the  case  as  the  record 
stands,  but  we  will  state  our  views  concern- 
ing it  briefly,  without  an  elaborate  discus- 
Bion  of  the  authorities.  It  is  said  by  Mr. 
Moore  in  his  article  on  Settlement  of  Dece- 
dents' Bbtates  (19  Bnc.  Pi.  &  Fr.  819,  870)  that 
"the  right  to  sell  is  lost  by  delay  in  procuring 
letters  of  administration  whenever  it  would 
be  forfeited  by  a  like  delay  in  making  appli- 
cation after  letters  granted."  No  hard  and 
fast  rule  has  ever  been  promulgated,  so  far 
as  we  are  aware,  defining  what  lapse  of  time 
in  such  a  case  will  amount  to  laches,  and 
every  case  must  necessarily  be  governed  by 
its  own  particular  facts  and  circumstances. 
One  of  two  principles  is  usually  applied, 
namely,  where,  on  account  of  an  unreason- 
able delay  in  applying  for  letters  of  admin- 
istration or  a  license  to  sell  the  realty  sought 
to  be  subjected  to  a  creditor's  demand,  it  is 
so  changed  as  to  ownership  or  physical  condi- 
tions as  to  render  it  Inequitable  to  the  own- 
er to  grant  the  relief;  or  where,  by  analogy 
to  the  statute  of  limitations  prescribed  in 
the  jurisdiction,  barring  the  presentation  of 
the  claim  or  the  right  to  recover  the  realty, 
the  time  having  sufficiently  run  as  to  bar  the 
relief  in  that  form— the  right  to  the  relief 
by  petition  for  administration  and  license  to 
sell  as  here  sought  will  likewise  be  barred. 

19  Enc.  PI.  &  Pr.  871,  872;  Hatch  v.  Kelly, 
63  N.  H.  29;   Roth  v.  Holland,  56  Ark.  633. 

20  S.  W.  521,  35  Am.  St  Rep.  126.  Neither 
of  these  principles  would  seem  to  have  ap- 
plication here.  As  to  the  former,  it  does 
not  appear  that  there  has  been  such  a  change 
in  the  ownership  or  conditions  of  the  realty 
concerned  as  to  render  its  subjection  to  the 
payment  of  the  demand  in  question  inequita- 
ble in  respect  to  the  devisees.  As  to  the  latter, 
no  definite  time  is  fixed  by  our  statute  for  the 
presentation  of  claims  to  an  administrator 
for  allowance  beyond  which  the  demand  will 
be  deemed  to  be  barred,  and,  in  so  far  as  the 
statute  of  limitations  as  it  pertains  to  realty 
Is  concerned,  it  had  not  yet  run  when  either 
the  application  for  administration  or  for  li- 
cense to  sell  was  made,  the  decedent  having 
died  September  15,  1891.  So  that  neither  the 
claimant  nor  the  administrator  has  been 
guilty  of  such  laches  as  will  bar  the  right  of 
the  latter  to  sell  the  realty. 
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One  other  quesUon  was  submitted,  which 
was  whether  the  administrator  had  sutik-ient- 
]y  shown  that  the  personal  property  had  been 
exhausted.  It  is  alleged  by  the  administra- 
tor that  no  personal  property  of  any  kind 
has  come  into  his  hands,  and  that  the  only 
property  belonging  to  the  estate  in  the  state 
of  Oregon  is  the  real  property  in  question. 
This  is  admitted  by  the  objections  of  tbe 
devisees  to  the  petition  of  the  administrator, 
and,  having  so  admitted  this  necessary  juris- 
dictional fact  for  a  license  to  sell,  they  can- 
not now  be  heard  to  say  that  it  Is  not  proven. 

The  decree  of  the  circuit  court  will  be  af- 
firmed, and  it  is  so  ordered. 


(44   Or.    259) 

FORD  V.  GILBERT  et  al. 

(Supreme  Court  of  Oregon.     P'eb.  1,  1904.) 

ATTORNEYS  —  EMPLOYMENT     BY     INSOLVENT 

DEBTOR— FEES— CLAIM  AGAINST  FUND 

IN  HANDS  OF  RECEIVEUl. 

1.  Where  an  attorney  is  employed  by  and 
represents  an  insolvent  debtor  to  resist  the 
claim  of  creditors,  he  bns  no  lien  on  tbe  fund 
in  court  in  the  bands  of  receivers  of  such  in- 
solvent for  his  compensation,  nor  is  he  entitled 
to  be  paid  therefrom. 

2.  An  insolvent  debtor,  after  the  appointment 
oC  a  receiver  of  his  property,  has  no  authority 
to  subject  tbe  fund  in  tbe  hands  of  the  receiver 
to  any  legal  liability. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; E.  P.  Boise,  Judge. 

Action  by  Tilmon  Ford,  executor  of  the 
will  of  William  Cospcr,  deceased,  against 
A.  T.  Gilbert  and  others.  From  a  judgment 
allowing  a  claim  for  attorney's  fees,  J.  N. 
Brown  and  another  appeal.    Affirmed. 

John  A.  Carson,  for  api)eUants.  W.  M. 
Kaiser,  for  respondents. 


PER  CURIAM.  On  April  22,  1901,  the  de- 
fendant Gilbert,  who  was  conducting  a  gen- 
eral banking  business  at  Salem,  in  the  name 
of  Gilbert  Bros.,  was  served  with  process  in 
a  suit  brought  against  bim  and  the  plaintiff 
herein,  as  executor  of  the  estate  of  William 
Cosper,  deceased,  by  a  Mrs.  Johnson,  one  of 
the  Cosper  heirs,  in  the  United  States  court, 
for  an  accounting  and  tbe  appointment  of 
a  receiver.  In  her  complaint  Mts.  Johnson 
charged.  In  substance,  that  for  many  years 
prior  to  Cosper's  deatb  Gilbert  had  been  his 
confidential  agent  and  trustee,  and  during 
that  time  had  received  about  $350,000,  which 
be  bad  failed  to  account  for;  that  Ford  was 
the  executor  of  the  Cosper  estate,  but  was 
in  fact  the  attorney  and  confidential  ad- 
viser of  Gilbert,  and  had  wrongfully  and  un- 
lawfully conspired  jind  associated  with  him 
to  defraud  the  estate,  and  to  that  end  had 
failed  to  file  a  true  inventory  thereof,  and 
bad  refused  and  neglected  to  institute  pro- 
ceedings to  compel  him  to  account  for  the 
money  in  his  hands  belonging  to  C'osper. 
Owing  to  the  commencement  of  this  suit, 
Gilbert   was   compelled   to   close   his   bank. 


which  he  did  on  the  22d,  and  never  thereafter 
reopened  It  for  business.  On  the  same  day 
or  the  following  morning  Gilbert  employed 
the  petitiouci-s  to  appear  for  and  represent 
him  in  the  suit  and  any  other  litigation  which 
might  arise  out  of  tbe  closing  of  the  bank. 
No  special  agreement  was  made  as  to  tbe 
time  of  tbeir  employment  or -the  amount  of 
tbeir  compensation,  but  at  their  request  Gil- 
bert delivered  to  them  certain  notes  belonging 
to  the  bank  amounting  to  $884  as  collateral 
security  for  the  payment  of  their  fees  and 
claims  against  tbe  bank  held  by  clients  and 
others.  On  April  25th  the  United  States 
court  appointed  a  temporary  receiver  of  the 
assets  of  Gilbert,  who  immediately  took 
charge  thereof,  and  retained  the  same  until 
he  turned  them  over  to  the  present  receiver, 
appointed  by  the  state  court.  Pending  the 
determination  of  the  suit  in  the  United  States 
court  tbe  plaintiff,  as  executor  of  the  Cosper 
estate,  conceiving  that  It  had  no  jurisdiction 
in  the  matter,  brought  a  suit  in  tbe  state 
court  against  Gilbert  for  an  accounting,  on 
substantially  the  same  grounds  alleged  in 
the  complaint  of  Mrs.  Johnson,  and  Claud 
Gatch  was  appointed  receiver  therein.  Tbe 
federal  court  held,  on  separate  demurrers 
filed  by  Ford  and  Gilbert,  that  it  did  not  have 
jurisdiction  of  tbe  subject-matter,  dismissed 
the  suit  (109  Fed.  501),  and  directed  its  re- 
ceiver to  turn  all  the  property  in  bis  posses- 
sion over  to  Gatch,  which  was  done  according- 
ly. Thereafter  some  of  tbe  creditors  of  Gil- 
bert instituted  proceedings  in  the  federal 
court  to  liave  him  adjudged  an  Involuntary- 
bankrupt,  and  the  petitioners  were  retained 
and  employed  by  him  as  his  attorneys  there- 
in. They  were  also  retained  to  file  an  answer 
for  him  In  the  present  suit.  The  cause  never 
came  to  trial,  but  so  far  as  tbe  claim  of  the 
heirs  of  the  Cosper  estate  is  concerned  was 
settled  by  stipulutiou.  The  petitioners  filed 
a  claim  in  the  present  suit  for  $2,500  as  at- 
torneys' fees  in  the  Johnson  suit,  $3,000  as 
attorneys'  fees  in  the  bankruptcy  proceeding, 
and  $1,000  as  attorneys'  fees  in  the  present 
suit,  and  asked  for  an  order  directing  the  re- 
c«iver  to  pay  the  same  out  of  the  assets  in 
his  hands  in  preference  to  the  general  cred- 
itors of  Gilbert.  The  court  disallowed  tbe 
claim  as  a  charge  upon  tbe  assets  in  the 
hands  of  its  receiver,  but  permitted  the  peti- 
tioners to  retain  and  appropriate  to  their  own 
use  the  collateral  received  by  them  at  tbe 
time  of  their  i-etainer  by  Gilbert 

The  services  rendered  by  the  petitioners 
were  personal  to  Gilbert.  They  did  not  re- 
cover a  fund  for  tbe  common  benefit  of  tl>e 
creditors,  or  add  to  the  assets  now  being  ad- 
ministered by  the  cijurt.  The  Johnson  suit 
was  dismissed  for  want  of  jurisdiction,  leav- 
ing the  merits  wholly  undetermined.  The 
bankruptcy  proceeding  was  merely  a  contest 
as  to  the  forum  in  which  the  insolvent's 
estate  sliould  be  administered,  and  tbe  pres- 
ent suit,  so  far  as  the  claim  of  the  Cosper 
heirs  is  concerned,  was  voluntarily  dlscou- 
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tinned  by  them.  When  a  fund  Is  brought  In- 
to court  through  the  service  of  an  attorney, 
or  where  his  services  have  added  to  or  pre- 
served or  increased  the  amount  being  ad- 
ministered, the  court  of  primary  Jurisdiction 
may  properly  allow  a  reasonable  compensa- 
tion for  his  services  to  be  paid  from  the  fund; 
but  an  attorney,  who  is  employed  by  and 
represents  an  insolvent  debtor  to  resist  the 
claims  of  creditors,  has  no  lien  on  the  fund 
in  court  for  his  compensation,  nor  is  he  en- 
titled to  be  paid  therefrom.  Beach,  Receiv- 
ers, (  764;  In  re  Tallassee  Mfg.  Co.,  64  Ala. 
567.  An  insolvent  debtor,  after  the  appoint- 
ment of  a  receiver  of  his  property,  has  no 
authority  to  subject  the  fund  In  the  hands  of 
the  receiver  to  any  legal  liability.  Barnes  v. 
Xewcomb,  89  N.  Y.  109.  The  petitioners  have 
a  claim  against  Gilbert  for  their  services  fls 
his  attorney,  but  it  cannot  legally  be  paid 
from  the  assets  in  the  hands  of  the  receiver, 
and  now  being  administered  by  the  court  l>e- 
low. 
The  judgment  is  affirmed. 


(«   Or.    477) 

McFARIxANE  v.  MoPARLANE. 

(Saprpme  Court  of  OregOD.     Feb.  1,  1904.) 
COSTS  ON  APPEAL— FILINQ  STATEMENT. 

1.  Where  costs  and  disbursements  to  which  a 
party  is  entitled  can  be  nstertained  when  a 
decree  is  reversed,  a  statement  thereof,  filed 
after  the  first  day  of  the  term  next  succeeding 
the  expiration  of  five  days  after  the  reversal, 
will  be  stricken  from  tlie  files;  Act  Feb.  24, 
1903  (Laws  1903,  p.  209),  prohibiting  the  re- 
covery of  costs  unless  the  prevailing  ■  party  to  a 
decree  file  a  statement  thereof  not  later  than 
the  first  day  of  such  next  term. 

Action  by  Elizabeth  McFarlane  against  A. 
McFarlane.  Decree  for  plaintiff  was  revers- 
ed (73  Pac.  203),  and  she  now  moves  to 
strike  from  the  flies  a  statement  of  costs. 
Motion  allowed. 

W.  M.  Kaiser  and  Carey  P.  Martin,  for 
the  motion.    P.  H.  D'Arcy,  opposed. 

MOORE,  C.  J.  This  is  a  motion  to  tax 
costs  and  disbursements.  A  supplemental 
decree  herein  having  been  reversed  July  27, 
1903,  the  defendant,  on  December  9th  of  that 
year,  filed  a  statement  of  his  costs  and  dis- 
bursements, serving  a  copy  thereof  on  plain- 
tiff's counsel,  who  moved  to  strike  it  from 
the  flies,  on  the  ground  that  it  was  not  placed 
thereon  within  the  time  prescribed.  The 
clerk  having  allowed  the  several  Items  as 
claimed,  plaintiff's  counsel  contend  that  an 
error  was  thereby  committed.  The  statute 
prescribing  the  manner  of  taxing  costs  and 
disbursements  was  amended  by  an  act  ap- 
proved February  24,  1903,  prohibiting  the  re- 
covery thereof  unless  the  prevailing  party  to 
a  judgment,  decree,  or  special  proceeding, 
within  five  days  from  the  rendition  thereof, 
setres  on  the  adverse  party  entitled  to  no- 
tice an  itemized  statement  of  the  sums  to 
which  be  claims  to  be  entitled.     Such  state- 


ment may  be  filed,  however,  at  any  time  after 
the  period  prescribed,  but  not  later  than  the 
first  day  of  the  next  regular  term  of  the  court 
occurring  after  the  expiration  of  the  first  five 
days,  in  which  case  the  statement  must  be 
served  on  the  adverse  party,  though  he  has 
not  appeared.  If  objections  thereto  are  filed 
within  five  days  from  the  expiration  of  the 
time  allowed  to  file  the  cost  bill,  such  state- 
ment and  objections  sliall  constitute  the  only 
pleadings  required,  and  the  Issue  so  joined 
shall  be  tried  as  soon  as  convenient  by  the 
court  or  judge,  and  from  the  judgment  ren- 
dered thereon  an  appeal  may  be  taken.  Laws 
1903,  p.  209.  Though  this  statute  was  evi- 
dently designed  to  regulate  the  mode  to  be 
pursued  In  taxing  costs  and  disbursements  in 
the  circuit  courts,  the  rule  prescribed  ought 
to  be  adopted  as  far  as  applicable  in  this 
court.  Rader  v.  Barr,  37  Or.  453,  61  Pac. 
1027, 1127. 

It  will  be  remembered  that  the  cost  bill 
was  filed  December  9,  1903;  but  as  an  excuse 
for  the  delay  It  is  maintained  by  defendant's 
counsel  that  a  petition  for  a  rehearing  was 
pending  until  October  5th  of  that  year,  and 
until  that  was  overruled  no  final  decree  had 
been  rendered,  and  for  this  reason  the  state- 
ment was  filed  within  the  time  prescribed. 
In  Hammer  v.  Downing,  39  Or.  504,  64  Pac. 
651,  05  Pac.  17,  990,  67  Pac.  30,  it  was  held 
that  when  an  opinion  Is  handed  down  the 
judgment  affected  thereby  Is  to  all  intents 
and  purposes  final,  notwithstanding  the  rules 
of  this  court  allow  the  defeated  party  20  days 
In  which  to  file  a  petition  for  a  rehearing,  and 
the  conclusion  so  reached  controls  the  case 
at  bar. 

It  is  also  Insisted  by  defendant's  counsel 
that  stipulations  bad  been  entered  into  be- 
tween, the  parties  hereto  which  affected  the 
costs  In  the  case  of  McFarlane  v.  Cornelius 
(Or.)  7.4  Pac.  468,  and  that,  objections  to  a 
cost  bill  In  that  case  not  having  been  disposed 
of  until  December  7,  1903,  It  was  impossible 
prior  thereto  to  determine  the  amount  of  costs 
to  which  their  client  was  entitled,  and  hence 
the  statement  of  the  items  now  claimed  was 
filed  In  proper  time.  In  that  case,  which  was 
an  action  arising  out  of  the  original  decree 
in  this  suit,  the  only  controversy  involved  in 
the  objections  to  the  cost  bill  related  to  the 
expense  Incurred  In  printing  an  abstract  and 
briefs;  the  stipulations  having  provided  that 
the  outline  of  the  case,  and  the  summary  of 
the  law  points  and  argument  in  support  there- 
of, as  printed,  might  be  used  In  both  cases, 
as  far  as  applicable.  The  expense  of  publish- 
ing the  abstract  and  brief  in  the  case  at  bar 
and  the  other  Items  included  in  the  state- 
ment herein  were  not  necessarily  involved  in 
the  cost  bill  in  the  case  of  McFarlane  v.  Cor- 
nelius, which  related  to  the  costs  and  dis- 
bursements to  which  that  plaintiff  was  enti- 
tled, the  defendant  therein  contending  that 
by  reason  of  the  stipulations  entered  Into  she 
was  entitled  to  only  one-half  the  swm  claim- 
ed.   In  the  case  at  bar  the  costs  and  disburse- 
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ments  to  -which  the  defendant  was  entitled 
could  have  been  ascertained  when  the  supple- 
meQtal  decree  was  reversed,  but  no  statement 
thereof  having  been  filed  until  after  the  first 
day  of  tl^e  next  succeeding  term  of  court  oc- 
curring after  the  expiration  of  the  five  days 
from  July  27,  1903,  the  prohibition  contained 
In  the  statute  compels  us  to  disallow  the 
Items  now  claimed. 

The  motion  to  strike  the  statement  from 
the  files  is  therefore  allowed. 


(43  Or.  6Se) 

McCALL  et  nx.  T.  MABION  OODNTT. 
(Supreme  Court  of  Oregon.     Feb.  8,  1904.) 

TAKINQ  PROPERTY  FOR  COUNTY  ROAD-^UDQ- 
MENT  FOR  DAMAGES. 
1.  No  personal  judgment  should  be  entered 
against  a  county  for  the  amouiit  of  the  award 
on  an  appeal  from  an  assessment  of  damages  in 
the  matter  of  the  location  o(  a  county  road; 
but  the  judgment  should  l>e  simply  that  the 
amount  is  a  just  compensation  to  be  paid  for 
the  property  sought  to  be  condemned. 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  73  Pac.  1030. 

BEAN,  J.  Question  Is  made  as  to  the  form 
of  the  judgment  wblch  should  be  entered 
against  a  county  on  an  appeal  from  an  as- 
.sessment  of  damages  in  the  matter  of  the 
location  of  a  county  road.  Attention  is  call- 
ed to  some  expressions  In  the  opinion,  from 
which  it  is  inferred  that  tbe  coiurt  Intended 
that  .a  judgment  in  personam  should  be  en- 
tered. The  taking  of  private  property,  with- 
out the  consent  of  the  owner,  for  a  county 
road.  Is  by  virtue  of  the  power  of  eminent  do- 
main. The  proceedings  for  that  purpose  are 
by  analogy  the  same  so  far  as  it  affects  tbe 
form  of  the  judgment  as  an  action  by  any 
otber  corporation  authorized  to  exercise  tbe 
iwwer.  Its  purpose  is  simply  to  ascertain  and 
fix  judicially  the  amount  which  the  county 
should  pay  as  a  just  compensation  In  order 
for  it  to  be  entitled  to  take  the  property  for 
a  county  road,  and  no  personal  judgment 
should  be  entered  against  it  for  the  amount 
of  tbe  award.  Tbe  judgment  against  the 
county  or  otber  corporation  In  all  condem- 
nation proceedings  Is  simply  to  adjudicate 
that  the  amount  found  due  and  assessed  is  a 
Just  compensation  to  be  paid  by  the  corpora- 
tion for  the  property  sought  to  be  condemned, 
and  should  be  so  entered.  Oregonlan  R.  Co. 
T.  Hill,  9  Or.  377;  Oregon  R.  Co.  v.  Brldwell, 
11  Or.  282,  3  Pac.  684;  Florence,  etc.,  R.  Co. 
V.  Lllley,  3  Kan.  App.  588,  43  Pac.  857;  City 
of  Bloomtngton  v.  Miller,  84  III.  621. 

The  petition  is  denied. 


(«  Or.  263) 


KERNS  V.  LEE. 


(Supreme  Court  of  Oregon.    Feb.  1,  1904.) 

TRIAL  TO  COURT— FINDINGS  AND  C0NCLUSI0N3 

—FAILURE  TO  RECORD-GROUND 

FOR  REVERSAL. 

1.  That  the  findings  of  fact  and  conclusions 
•f  law  in  m  trial  to  the  court  were  not  entered 


in  the  record,  as  required  by  statute,  does  not 
affect  any  substantial  right  of  the  defeated  par- 
ty, and  is  no  ground  for  reversing  the  judgment. 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty; Henry  L.  Benson,  Judge. 

Action  by  B.  S.  Kerns  against  J.  P.  Lee. 
From  a  judgment  for  defandant.  plaintiff  ap- 
peals.   Affirmed. 

W.  T.  Slater,  for  appellant  F.  R.  MUla, 
for  respondent 

BEAN,  J.  This  Is  an  acUon  of  ejectment 
The  complaint  Is  In  the  usual  form.  The  an- 
swer denies  the  material  allegations  thereof, 
and  sets  up  title  in  fee  In  the  defendant 
Tbe  reply  places  in  Issue  the  new  matter  al- 
leged in  the  answer,  and  on  April  0,  1908,  a 
trial  was  bad  before  the  court  without  the 
intervention  of  a  Jury,  and  Judgment  render- 
ed in  favor  of  the  defendant  Au  appeal  was 
taken  by  the  plahitiff.  The  judgment  roil 
was  lost  or  misplaced,  and,  on  motion  of  the 
appellant,  copies  of  the  complaint  answer, 
and  reply  were  ordered  to  t>e  filed  and  used 
Instead  of  tbe  original  pleadings,  and  cer- 
tified copies  of  the  substituted  pleadings  were 
filed  in  this  court  with  the  certificate  of  the 
clerk  of  tbe  court  below  annexed  that  "no 
verdict  of  a  Jury  or  any  findings  were  made 
or  filed"  In  the  cause.  The  defendant's  atten- 
tion being  ca..jd  to  the  condition  of  the  tran- 
script, he  moved  the  court  below,  upon  affi- 
davits and  notice,  for  an  order  supplying  tbe 
lost  findings  of  fact  and  conclusions  ef  law, 
averring  that  such  findings  were  made  and 
filed.  Upon  the  hearing  au  order  was  made 
as  prayed  for,  and  copies  of  thie  substituted 
findings  and  conclusions  of  law  were  sub- 
sequently sent  up  by  order  of  this  court  as 
part  of  the  record.  Thereafter,  and  before 
tbe  hearing,  tbe  original  findings  of  fact  and 
conclusions  of  law  were  founds  On  motion 
of  the  defendant  a  rule  was  made  on  tbe 
clerk  of  the  court  below  to  certify  up  such 
findings  and  conclusions  as  part  of  the  tran- 
script wUch  was  done  accordingly.  The  er- 
rors assigned  on  the  appeal  are  (1)  that  It 
does  not  appear  atfirmatlvely  that  a  Jury 
trial  was  waived;  (2)  that  no  findings  of  fact 
or  conclusions  of  law  were  made  or  filed  In 
the  court  below;  and  (3)  that  the  judgment 
as  rendered  is  not  supported  by  the  findings 
of  fact.  These  assignments  of  error  are  bas- 
ed upon  the  theory  that  no  record  of  the  waiv- 
er of  a  jury  trial  was  made,  and  that  no 
findings  of  fact  or  conclusions  of  law  were 
made  or  filed  in  the  court  below.  Such,  no 
doubt  was  the  understanding  of  counsel  who 
took  the  appeal,  who  did  not  appear  at  the 
trial,  and  knew  nothing  alx>ut  the  matter, 
except  what  was  shown  by  the  record  and 
the  certificate  of  tbe  clerk.  The  subsequent 
discovery  of  the  original  record  and  the  cer- 
tified copy  of  the  findings  of  fact  and  conclu- 
sions of  law,  however,  discloses  that  this  was 
a  mistake,  and  that  findings  of  fact  and  con- 
clusions of  law,  which  counsel  frankly  ad- 
mitted at  the  hearing  were  suflicient  to  sus- 
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tain  the  Judgment,  were  actually  made  and 
filed.  The  ground  of  the  appeal,  therefore, 
fails,  and  the  Judgment  must  be  affirmed. 

That  the  findings  of  fact  and  conclusions 
■of  law  were  not  entered  In  the  record  as 
required  by  the  statute  does  not  affect  any 
substantial,  right  of  the  defendant,  and  is  no 
ground  for  a  reversal  of  the  Judgment.  The 
attention  of  the  trial  court  does  not  seem  to 
have  been  called  to  the  omission,  and  it.  Is 
yet  within  its  power  to  direct  their  entry  in 
the  record. 

The  Judgment  Is  affirmed. 


(«3  Or.  619) 


HALIi  T.  HALL. 


(Supreme  Court  of  Oregon.    Feb.  1,  1904.) 

DIVORCE— ADULTERY— EVIDENCB. 
1.  Evidence  that  plaintiff  on  bis  return  to  his 
home  enrly  in  the  morning  found  his  wife  in 
bed  with  a  man  who  was  boarding  in  their 
family  was  sntBcient  to  entitle  him  to  a  divorce 
-on  the  ground  of  adultery. 

Appeal  from  Circuit  Cotirt  Clackamas 
'County;  Thomas  A.  McBrlde,  Judge. 

Action  by  William  H.  Hall  against  Laura 
C  Hall  for  divorce.  From  a  judgment  in  fa- 
vor of  defendant,  plaintiff  appeals.  Re- 
versed. 

V 

W.  M.  Gregory,  for  appellant  Grordon  E. 
Hayes,  Geo.  C.  Brownell,  and  Howard  M. 
Brownell,  for  respondent 

MOORE;  C.  J.  This  is  a  suit  for  a  divorce 
instituted 'by  the  husband  on  the  ground  of 
adultery,  alleged  to  have  been  committed  by 
the  defendant  with  one  Silas  Hedges.  The 
answer  denies  this  accusation,  and  by  way 
of  cross-bill  alleges  that  plaintiff  has  been 
guilty  of  cruel  and  inhuman  treatment,  ren- 
dering defendant's  life  burdensome,  by  false- 
ly accusing  and  charging  her  with  the  com- 
mission of  a  crime  as  stated.  The  aver- 
ments of  new  matter  In  the  answer  were  put 
in  Issue  by  the  reply,  and,  the  cause  being 
tried,  the  suit  was  dismissed  and  plaintiff  ap- 
peals. The  testimony  shows  that  the  parties 
were  married  January  21,  1883,  and  soon 
thereafter  moved  to  a  homestead  in  Clack- 
amas county  on  which  the  defendant  lived, 
the  plaintiff  working  in  Portland  and  send- 
ing Ids  wages  to  her.  Silas  Hedges  owned 
land  near  theirs,  and,  having  no  wife,  he 
made  bis  home  at  the  plaintiff's  for  several 
years,  Mrs.  Hall  doing  his  washing  and 
mending,  for  which  service  he  paid  her. 
The  plaintiff,  becoming  suspicious,  left  Port- 
land, arriving  at  his  homestead  about  1 
o'clock  at  night,  and,  sleeping  In  an  out- 
building until  7  o'clock  the  next  morning,  be 
went  to  the  house,  and  found  Hedges,  as  he 
testifies,  lying  in  bed  with  his  wife.  He 
thereupon  accused  her  of  committing  adul- 
tery with  Hedges,  who  Immediately  left  the 
premises.  The  defendant,  as  a  witness,  de- 
nies that  she  was  guilty  of  any  improper  re- 
lations with  Hedges,  and  he,  as  her  witness. 


corroborates  such  statement  If  the  plain- 
tiff's testimony  is  to  be  believed,  an  error 
was  committed  In  refusing  to  grant  the  relief 
which  he  demands. 

It  appears  from  the  transcript  that  he  con- 
sulted a  "medium"  In  Portland,  In  whose 
cohnsel  he  placed  great  reliance,  and  became 
very  angry  when  told  that  such  communi- 
cations were  untrustworthy.  In  June,  1902, 
bis  wife  wi-ote  him  that  one  of  their  cows 
had  died,  and,  concluding  from  the  medium's 
suggestion  that  Hedges  had  killed  her,  he 
secured  a  pistol,  and  started  for  his  home- 
stead, threatening  to  shoot  him,  but  return- 
ed without  executing  bis  purpose.  In  a  let- 
ter written  to  his  wife,  and  offered  ta"' evi- 
dence, he  states  that  on  September  8,  1902, 
at  Portland,  more  than  40  miles  from  his 
homestead,  he  could  hear  her  and  Hedges 
talking  from  9  o'clock  at  night  until  5  the 
next  morning,  their  voices  sounding  as  If 
transmitted  by  telephone.  That  the  plain-  • 
tiff's  mind  was  feeble  must  be  admitted,  and 
It  may  be  that  his  distorted  reason  accounts 
for  the  statement  that  he  found  Hedges  and 
his  wife  occupying  the  same  bed.  There  are 
many  circumstances,  however,  relating  to  the 
conduct  of  Hedges  and  Mrs.  Hall,  which, 
without  detailing  them,  lead  us  to  believe 
plaintiff  told  the  truth,  and  that  he  is  enti- 
tled to  a  legal  separation  from  her. 

The  decree  of  the  lower  court  will  there- 
fore be  reversed,  and  one  entered  here  dis- 
solving the  bonds  of  matrimony  heretofore 
existing  between  the  parties. 


(14  Or.  224) 


LADD  V.  MILLS. 


(Supreme  Comt  of  Oregon.    Feb.  1,  1904.) 

ADVERSE    CLAIM    TO    REAL    ESTATE;— SUIT    TO 
DETERMINE— RIGHT  OF  ACTION  BY  AD- 
MINISTRATOR—EVIDENCE OF  TITLB.- 

1.  In  a  suit  by  an  administrator  to  determine 
an  adverse  claim  to  real  estate  in  his  possession 
as  a  part  of  his  intestate's  estate,  a  deed,  regu- 
lar in  form,  from  the  administrator  of  an  in- 
testate, whom  the  answer  alleged  was  the  orig- 
inal owner  of  the  property,  made  to  plaintiff  as 
administrator,  and  purporting  to  be  in  lieu  of  a 
deed  formerly  executed  and  delivered  to  the 
testator  in  his  lifetime,  but  lost  before  being 
recorded,  was  sufficient  evidence  of  title  as 
against  defendant,  who  did  not  contend  that  the 
title  held  by  him  was  valid. 

2.  B.  &  C.  Comp.  §  516,  provides  that  "any 
person  .claiming  an  interest  or  estate  in  real 
estate  not  in  the  actual  possession  of  another 
may  maintain  a  salt  in  equity  against  another 
who  claims  an  interest  or  estate  therein  adverse 
to  him,"  to  determine  such  claim.  Held,  that 
an  administrator  entitled,  by  section  1147,  to 
possession  and  control  of  real  estate,  and  to  re- 
ceive the  rents  and  profits  thereof  until  his 
administintion  was  completed  and  the  same 
was  surrendered  to  the  heirs  by  judicial  order, 
had  such  an  interest  as  entitled  him  to  sue 
thereunder,  especially  where  the  estate  is  in- 
solvent, and  it  is  necessary  to  sell  or  dispose  of 
the  land  to  satisfy  claims. 

Appeal  from  Circuit  Court  Douglas  Coun- 
ty; 3.  W.  Hamilton,  Judge. 

f  2.  See  QuietlDg  Title,  vol.  41.  Cent  Dig.  i  S4. 
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Suit  by  William  M.  Ladd,  administrator 
of  A.  H.  Jobusou,  deceased,  against  W.  L.  B. 
Mills.  From  a  decree  in  favor  of  plaintiCT, 
defendant  appeals.    Affirmed. 

Tills  suit  was  brouglit  by  the  administra- 
tor of  the  estate  of  A.  H.  .Tohnson,  deceased, 
to  determine  an  adverse  claim  to  reel  estate, 
rbe  complaint  alleges  that  Johnson  became 
the  owner  of  tlie  property  on  Noveml)er  3, 
1890,  and,  while  the  owner,  died  intestate; 
that  the  plaintiff  was  duly  appointed  bis  ad- 
ministrator, and  ever  since  his  appointment 
has  been  in  the  exclusive  possession  of  the 
property:  that  Johnson's  estate  is  insolvent, 
and  that  it  will  be  necessary  to  sell  the  prop- 
erty to  satisfy  the  claims  against  it;  that 
on  April  10,  189S,  a.  pretended  sale  of  the 
property  was  made  for  delinquent  taxes  as- 
sessed against  the  Bonanza  Quicksilver  Min- 
ing Company,  wbich  was  not,  and  never  liad 
been,  the  owner,  and  the  defendant  bepame 
the  purchaser  at  such  sale,  and  afterward 
received  a  tax  deed;  that  the  assessment  and 
^le  were  void  for  divers  reasons  set  out  in 
the  complaint.  The  answer  denies,  on  in- 
formation and  belief,  the  material  allegations 
of  the  complaint,  and  sets  up  some  affirma- 
tive matters  not  necessary  to  a  decision  of 
this  case.  The  decree  of  the  court  below 
'A-as  in  favor  of  the  plaintiff,  and  defendant 
iippenls. 

Dexter  Rice,  for  appellant  O.  P.  Coshow, 
for  respondent. 

BEAN,  J.  (after  stating  the  facts).  De- 
fendant does  not  contend  that  the  tax  title 
held  by  him  is  valid,  but  his  position  is  (1) 
that  there  is  no  legal  evidence  that  the  plain- 
tiff or  Johnson's  estate  is  the  owner  of  the 
property  in  controversy;  and  (2)  that  the 
plaintiff  has  no  capacity  to  maintain  this 
suit. 

The  answer  alleges  that  one  James  Cheno- 
weth  was  the  original  owner  of  the  property. 
At  the  trial  there  was  offered  and  admitted 
in  evidence  a  deed,  regular  in  form,  from 
the  administrator  of  Chenoweth's  estate  to 
the  plaintiff  as  administrator  of  the  Johnson 
estate,  purporting  to  have  been  made  Irt  lieu 
of  a  deed  formerly  executed  and  delivered  by 
the  former  to  Johnson  in  his  lifetime,  but 
lost  before  being  recorded.  This  was  suffi- 
cient evidence  of  title  as  against  the  defend- 
ant. 

The  statute  provides:  "Any  person  claim- 
ing an  interest  or  estate  in  real  estate  not 
in  the  actual  possession  of  another  may  main- 
tain a  suit  in  equity  against  another  who 
claims  an  interest  or  estate  therein  adverse 
to  him,  for  the  purpose  of  determining  such 
conflicting  or  adverse  claims,  interests,  or 
estates."  B.  &  C.  Comp.  f  516.  Under  this 
provision,  it  Is  not  necessary  that  the  plain- 
tiff have  the  legal  title  before  he  can  main- 
tain a  suit  to  determine  an  adverse  claim  to 
real  estate.  If  he  has  any  substantial  in- 
tere:st  in  or  claim  to  the  property,  and  an- 


other asserts  an  estate  or  Interest  therein  ad- 
verse to  him,  he  is  entitled  to  proceed  under 
the  statute.  An  administrator,  in  this  state, 
has  no  legal  title  to  the  real  property  of  his 
decedent;  but  he  is  entitled  to  its  possession 
and  control  and  to  receive  the  rents  and 
profits  thereof  imtil  his  administration  is 
completed,  or  the  same  is  surrendered  to  the 
heirs  by  order  of  the  court  or  judge  there- 
of. B.  &  C.  Comp.  f  1147.  He  therefore 
has  such  an  interest  as  permits  him  to  main- 
tain a  suit  under  the  statute,  especially 
where  the  estate  is  insolvent,  and  it  is  neces- 
sary to  sell  or  dispose  of  the  real  property 
for  the  purpose  of  satisfying  claims.  This 
is  the  interpretation  given  to  a  similar  stat- 
ute by  the  Supreme  Court  of  California  in 
Pennie  v.  Hildretb,  81  Cal.  127,  22  Pac.  "SaS, 
and  is  in  harmony  with  its  letter  and  spirit. 
See,  also,  Laverty  v.  Sexton  &  Son,  41  Iowa, 
435.  The  statute  has  been  amended  since 
the  decrees  in  King  v.  Boyd,  4  Or.  326,  and 
Stark  V.  Starr,  6  Wall.  402,  18  L.  Ed.  925, 
although  there  is  nothing  in  either  of  them 
necessarily  contrary  to  the  doctrine  above 
announced.  The  former  was  a  suit  by  an 
administrator,  brought  without  leave  of  the 
court,  to  set  aside  an  alleged  fraudulent  con- 
veyance made  by  bis  intestate  during  liis 
lifetime.  What  is  said  in  the  opinion  about 
the  right  of  an  administrator,  to  bring  suit 
to  remove  a  cloud  from  title  was  by  way  of 
argument,  and  would  seem  to  recognize  his 
right  to  do  so  under  the  statute  as  it  then 
stood,  if  the  estate  was  insolvent.  In  Stark 
v.  Starr,  supra,  the  holding  was  simply  that 
a  mere  naked  possession,  without  more,  was 
not  enough. 
The  decree  of  the  court  below  is  affirmed. 


(«  Or.  304) 

BOLTER  V.  GARRETT. 

(Supreme  Court  of  Oregon.     Feb.  1,  1904.) 

WATERS  AND  WATER  COURSES— IRRIGATION- 
PRIOR  APPROPRIATOR— EXTENT  OF  RIGHTS- 
ALTERATION— INJURY  TO  SUBSEQUENT  AP- 
PROPRIATOR— ABANDONMENT. 

1.  One  entitled  to  the  use  of  water  cannot  be 
deprived  thereof  on  the  principle  of  estoppel  by 
meroly  seeing  another  poustructing  a  ditch  and 
making  no  olijection  thereto  until  the  diversion 
is  completed. 

2.  While  a  ditch  originally  dug  by  plaintiff 
prior  to  an  appropriation  by  defendant  could 
not  be  changed  subsequent  thereto  to  defend- 
ant's prejudice,  an  alteration  in  plaintiff's  ditch 
made  by  tapping  the  creek  below  defendant's 
ditch,  instead  of  above,  as  it  was  originally, 
did  not  deprive  defendant  of  his  rights,  where 
defendant's  ditch  was  constructed  above  plain- 
tilT's  diversion  on  the  other  side  of  the  creek, 
which  had  never  been  changed,  and  by  which 
the  entire  flow  of  the  stream  could  be  secured 
in  dry  weather. 

B.  An  alteration  by  plaintiff  in  moving  bis 
ditch  from  above  to  below  the  point  of  defend- 
ant's diversion,  made  necessary  by  changes  in 
the  bed  of  the  stream,  did  not  manifest  an  in- 
tention by  plaintiff  to  abandon  the  use  of  the 
water  on  that  side  of  the  stream. 

4.  The  prior  appropriator  of  water  is  entitled 
to  the  use  of  all  of  it  if  aecessary  to  irrigate 
his   laud    under   cultivation,   and   the   surplus. 
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after  a  reasonable  use  bj  him,  should  be  dis- 
tributed to  subsequent  claimants  in  the  order 
of  their  respective  appropriations. 

Appeal  from  Circuit  Court,  Crook  County; 
W.  L.  Bradshaw,  Judge. 

Action  by  E.  G.  Bolter  against  J.  H.  Gar- 
rett. From  the  decree  rendered,  plaintiff  ap- 
peals.   Reversed. 

This  Is  a'  suit  to  enjoin  Interference  with 
the  flow  of  water  in  Trout  creelc,  a  nonnavl- 
gable  stream  that  rises  In  the  eastern  part 
of  Crook  county,  flows  westward,  and  emp- 
ties Into  Des  Chutes  river.  The  complaint 
states  that  plaintiff  made  a  prior  appropria- 
tion of  all  the  water  of  that  stream,  and  that 
thereafter  the  defendant  wrongfullir  diverted 
a  part,  and  threatens  to  use  the  whole  there- 
of, to  plaintiff's  Irreparable  Injury.  The  an- 
swer denies  the  material  allegations  of  the 
oomplaint,  and  for  a  separate  defense  avers 
that  after  such  appropriation  was  made  wa- 
ter rose  In  the  creek  below  plaintiff's  dam, 
which  the  defendant  diverted,  and  applied 
to  a  beneficial  use.  The  reply  having  put  In 
issue  the  allegations  of  new  matter  in  the 
answer,  the  cause  was  referred,  and  from  the 
testimony  taken  the  court  found  that  plain- 
tiff was  the  prior  approprlator  of  the  water 
of  Trout  creek,  and  entitled  to  its  use,  except 
that  the  defendant  at  all  times  should  have 
suflScient  thereof  for  his  orchard  and  garden; 
liut  if  the  supply  was  Inadequate  to  irrigate 
the  orchards  of  both  parties  the  water  should 
be  so  divided  that  each  might  have  the  use 
thereof  for  that  purpose,  and  that  during  the 
early  irrigating  season  the  defendant  was  en- 
titled to  the  surplus  after  plaintiff  had  se- 
cured sutticient  to  irrigate  his  crops,  orchard, 
and  garden,  without  specifying  in  any  man- 
ner what  quantity  either  party  was  entitled 
to,  and,  a  decree  having  been  entered  in  ac- 
cordance therewith,  the  plaintiff  appeals. 

M.  R.  Elliott,  for  appelhint.  Geo.  W. 
Barnes,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts). 
The  testimony  shows  that  in  the  winter  and 
early  spring  the  banks  of  Trout  creek  are 
well  filled,  but  about  June  1st  the  water 
begins  to  recede,  and  In  four  weeks  there- 
ufter  usually  becomes  so  low  that  it  is  in- 
sufficient to  irrigate  crops  that  might  be 
grown  on  land  to  which  the  water  has  been 
appropriated.  In  1870  the  plaintiff  settled 
on  160  acres  of  arid  public  land  through 
which  this  stream  flows  in  a  southwesterly 
direction,  and  in  1S80  and  the  year  following 
he  constructed  ditches  on  the  east  and  west 
sides  of  the  creek,  respectively,  and  diverted 
water  therefrom  which  he  has  used  In  Irrigat- 
ing a  garden,  an  orchard,  and  crops  of  al- 
falfa, grown  on  his  cultivated  land  consist- 
ing of  alx>ut  55  acres,  which  is  about  equally 
divided  by  the  creek.  The  defendant  settled 
on  160  acres  of  similar  land  adjoining  plain- 
tiff's on  the  south,  as  appears  by  the  map 


offered  In  evidence,  and  In  1896  dug  a  ditch 
from  a  point  On  the  east  side  of  the  creek 
above  plaintifTs  lower  dam,  and  diverted 
water  which  he  has  since  used  in  irrigating 
crops,  vegetables,  and  fruit  and  ornamental 
trees  growing  on  his  premises.  In  April  and 
May  Trout  creek  affords  sufficient  water  by 
the  use  of  which  plaintiff  and  defendant  can, 
without  injury  to  each  other,  grow  a  profit- 
able crop  of  alfalfa,  and  in  the  absence  of 
further  inigation  the  moisture  thus  artifi- 
cially communicated  to  the  land  enables  them 
to  grow  another  crop,  but  with  the  abundant 
use  of  water  three  harvests  of  this  kind  of 
hay  may  be  secured  in  one  season.  With- 
out irrigation  the  defendant's  orchard  must 
inevitably  suffer,  and  realizing  this  fact  the 
court  awarded  him  the  use  of  water  in  the 
dry  season  to  keep  his  trees  alive.  The  de- 
fendant's counsel  seeks  to  justify  this  part 
of  the  decree  by  contending  that  the  parties 
orally  agreed  upon  a  division  of  the  water, 
thereby  creating  a  parol  license  which  can- 
not be  revoked  by  plaintiff  after  defendant, 
relying  upon  the  faith  of  the  contract,  has 
expended  money  in  making  permanent  and 
valuable  improvements  to  his  premises.  The 
'  defendant,  as  a  witness  in  his  own  behalf, 
testified  that  when  he  was  seeking  public 
land  to  file  thereon  the  plaintiff  gave  him  a 
map  of  the  township  in  which  he  selected  a 
tract,  telling  him  that  the  premises  so  chosen 
would  make  a  good  home,  and  assuring  him 
that  a  neighbor  would  permit  the  construc- 
tion of  a  ditch  through  his  field,  so  that  water 
might  be  diverted;  that  be  thought  plaintiff, 
knew  he  entered  Into  an  agreement  with  this 
neighbor,  whereby  he  secured  a  right  to  con- 
duct water  to  his  premises;  and  that  the 
plaintiff,  without  making  any  objections 
thereto,  saw  the  witness  expending  money 
and  labor  in  constructing  bis  ditch  and  in 
imjjroving  his  property,  which  if  deprived  of 
the  use  of  water  would  be  rendered  almost 
valueless.  The  testimony  relied  upon  to  cre- 
ate an  estoppel  is  not,  in  our  opinion,  suffi- 
cient for  that  purpose;  the  rule  being  settled 
in  this  state  that  a  person  entitled  to  the  use 
of  water  cannot  be  deprived  thereof  by  mere- 
ly seeing  another  constructing  a  ditch  and 
making  no  objection  thereto  imtll  the  diver- 
sion is  completed.  In  Lavery  v.  Arnold,  36 
Or.  84,  57  Pac.  906,  58  Pac.  524,  in  speaking 
of  a  tacit  permission  sought  to  be  Implied  In 
a  case  of  this  kind,  it  is  said:  "But  such 
license  must  result  from  some  consideration 
paid  by  the  licensee  or  some  benefit  accrue 
to  the  licensor;  otherwise  the  person  entitled 
to  the  use  of  the  water  might  l)e  deprived 
thereof  by  seeing  a  neighbor  constructing  a 
ditch,  making  no  objection  thereto  until  the 
water  was  diverted,  under  an  honest  belief 
that  he  intended  to  use  only  the  surplus." 
To  the  same  effect,  see  Garrett  v.  Bishop,  27 
Or.  349,  41  Pac.  10;  Ha  Hock  v.  Suitor,  37 
Or.  9,  60  Pac.  384;  Ehving  v.  Rhea,  37  Or. 
583,  62  Pac.  790,  52  L.  E.  A.  140,  82  Am.  St 
Rep.  783. 
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Tlie  west  Bide,  dttcb  originally  tapped  tbe 
creek  above  tbn  defendant's  dam,  but  owing 
to  changes  In  tbe  bed  of  the  stream,  caused 
by  freshets,  it  has  been  moved  below  his 
point  of  diversion.  This  ditch,  having  been 
originally  dug  prior  to  the  Inception  of  de- 
fendant's appropriation,  <:ould  not  thereafter, 
be  changed  to  his  prejudice.  Cole  v.  Logan, 
24  Or.  304,  33  Pac.  568.  The  alteration,  bow- 
ever,  does  not  manifest  an  intention  to  aban- 
don the  use  of  the  water  on  the  west  side  of 
tbe  creek,  nor  does  It  deprive  the  defendant 
of  any  of  his  rights,  for  he  constructed  his 
ditch  above  plaintiff's  east  side  diversion, 
which  has  never  been  changed,  and  by  the 
latter  means  the  entire  flow  of  the  stream 
that  passed  the  upper  dam  in  the  dry  season 
could  have  been  secured.  There  was  there- 
fore no  water  rising  In  the  creek  below  plain- 
tiff's dam,  as  'alleged  In  the  answer,  that 
was  subject  to  appropriation,  except  the  sur- 
plus after  his  necessary  demands  had  been 
supplied,  and,  If  it  required  the  full  flow  of 
tbe  stream  for  that  purpose  In  tbe  dry  sea- 
son, the  defendant's  crops,  vegetables,  and 
fruit  and  ornamental  trees  must  necessarily 
suffer  In  consequence  thereof.  The  plaintiff, - 
being  the  prior  appropriator.  Is  entitled  to 
tbe  use  of  all  the  water  in  Trout  creek  if 
necessary  to  Irrigate  his  crops,  orchard,  and 
garden,  but  what  quantity  may  be  required 
for  that  purpose  it  Is  diflJcult  to  determine 
from  the  transcript  It  will  be  remembered 
that  he  has  In  cultivation  about  55  acres, 
and  in  the  opinion  of  two  witnesses  It  re- 
quires from  8  to  12  Inches  of  water,  surface 
measurement,  properly  to  irrigate  an  acre. 
The  testimony  does  not  show  that  these  wit- 
nesses ever  bad  any  experience  in  irrigating 
crops  or  knew  how  to  measure  water,  or 
what  quantity  was  required  for  the  purpose 
stated,  and,  although  no  objection  was  made 
on  that  account,  we  cannot  yield  our  consent 
to  the  estimate  given. 

The  time  bas  arrived  when  greater  care 
must  be  exercised  In  using  water,  in  order 
that  it  may  subserve  tbe  needs  of  as  many 
people  as  possible,  and  contribute  to  tbe  cul- 
tivation of  crops  on  a  greater  area  of  land. 
The  right  of  the  prior  appropriator  must  be 
protected,  but  only  to  the  extent  of  his  rea- 
sonable use,  after  supplying  which  tbe  sur- 
plus should  be  distributed  to  subsequent 
claimants  in  tbe  order  of  tbelr  respective 
appropriations. 

The  decree  is  therefore  reversed,  and,  as 
it  is  impossible  to  adjudicate  the  rights  of  tbe 
parties  from  an  inspection  of  the  record  be- 
fore us,  the  cause  will  be  remanded  to  take 
further  testimony  in  relation  to  the  quai  tity 
of  water,  by  miner's  measurement,  necessary 
properly  to  irrigate  plaintiffs  crops,  shrub- 
bery, and  fruit  and  ornamental  trees,  and 
after  taking  such  testimony  a  decree  will  be 
entered  in  the  lower  court,  awarding  to  him 
the  prior  right  to  tbe  use  of  the  quantity  of 
water  so  to  be  ascertained,  and  giving  to  tbe 
defendant  the  surplus. 


(44  Or.  280) 
TUBXBT  T.  SOUTHERN  PAC.  CO. 
(Supreme  Court  of  Oregon.    Feb.  1,  1904.) 

KAILROADS— OCCUPANCY  OP  HIOHWAY»-BX- 
CLUSIVENBSS— ABANDONMENT  BY  PUBLIC— 
ADVERSE  POSSESSION  BY  RAILROAD— INJU- 
RIES TO  PEDESTRIAN— ACTIONS— PLEADING— 
DBFINITENESS— SPECIAL  DAMAGES. 

1.  An  order  of  the  county  court  granting  m 
railroad  permission  to  use  any  part  of  tbe  coun- 
ty road  between  designated  points  for  its  track, 
imposing  on  it  the  duty  of  repairing  any  damage 
caused  by  the  construction  of  its  road,  requiring 
it  to  leave  the  highway  in  as  good  condition 
as  before  it  began  work,  to  construct  and  grade 
a  12-foot  roadway  whenever  it  should  occupy 
the  then  traveled  road,  and  forbidding  it  to 
obstruct  tbe  road  in  any  manner,  did  not  give 
the  railroad  a  right  to  the  exclusive  use  of  such 
road,  or  deprive  the  public  of  the  right  to  use 
any  part  thereof,  subject  to  the  paramount 
right  of  the  railroad  to  use  its  track  for  the 
operation  of  its  road. 

2.  A  subsequent  order,  reciting  the  particulars 
in  which  the  railroad  had  failed  to  comply  with 
tbe  tirBt,  adopting  the  first  as  the  basis  of  the 
additional  order,  then  proceeding  to  define  more 
specifically  the  railroad's  duties  in  the  construc- 
.tion  of  the  road,  and  tbe  condition  in  which  it 
should  keep  the  traveled  way  during  the  prog- 
ress or  suspension  of  the  work,  did  not  enlarge 
the  rights  of  the  railroad,  but  imposed  on  it 
further  restrictions  and  conditions  in  the  ose  of 
the  road. 

3.  A  third  order  granting  the  railroad  leave 
and  authority  to  relocate  its  road  so  that  it 
would  be  14  feet  nearer  the  river  than  it  then 
was,  and  imposing  on  it  the  duty  of  construct- 
ing a  fence  between  the  traveled  roadway  and 
the  track,  placing  a  cattle  guard  at  each  end 
of  the  fence,  and  relieving  it  from  building  any 
barriers  and  stone  walls,  except  for  its  own 
protection,  and  farther  expressly  stating  that 
the  contract  evidenced  by  the  first  order,  except 
as  modified,  should  remain  in  full  force  and 
effect,  did  not  operate  to  surrender  the  right  to 
the  exclusive  use  of  any  part  of  the  highway 
to  the  railroad,  especially  when  considered  in 
the  light  of  the  subsequent  conduct  of  the  pub- 
lic, acquiesced  in  by  the  railroad,  in  using  the 
portion  of  the  highway  between  the  railroad  and 
the  river  as  a  foot  and  bicycle  path. 

4.  Orders  of  the  county  court  granting  a  rail- 
road the  right  to  use  a  highway  for  its  tracks, 
but  not  granting  an  exclusive  right,  and  the 
occupancy  of  the  highway  by  the  railroad,  did 
not  constitute  an  abandonment  by  the  pubUc  of 
any  portion  of  the  road,  in  tbe  absence  of  any 
evidence  of  an  intent  on  the  part  of  the  county 
court  or  the  public  to  abandon  the  use  of  such 
part. 

5.  When  a  railroad  entered  upon  and  occupied 
a  highway  by  permission  of,  and  under  contract 
with,  the  county  court,  its  possession  was  not 
adverse  to  the  public. 

6.  In  an  action  by  a  pedestrian  against  a  rail- 
road occupying  a  public  highway  for  personal 
injnries,  an  allegation  that  defendant  negligent- 
ly permitted  a  stick  "to  fall  or  be  thrown" 
from  the  train  on  or  against  her  was  not  sub- 
joct  to  a  motion  to  make  more  definite  by  stat- 
ing whether  the  stick  fell  or  was  thrown;  tbe 
facts  being  peculiarly  within  defendant's  knowl- 
edge, and  it  being  liable  in  either  event. 

7.  In  an  action  for  injuries,  while  damages  for 
medicnl  care,  nursing,  attendance,  and  medicine 
must  be  specially  alleged,  they  need  not  be 
itemized,  and  the  amount  of  each  separately 
stated. 

Appeal    from    Circuit    Court,    Clackama* 
County;   Thomas  A.  McBride,  Judge. 
Action    by    Rebecca    Tumey    against    tbe 

1  7.  See  Damages,  vol.  U,  Cent  Ot«.  i  410, 
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Southern  Pacific  Company.    From  a  Judgment 
for  plaintiff,  defendant  appeals.    Afiirmed. 

This  is  an  action  to  recover  damages  for  an 
Injiiry  suffered  by  the  plaintiff  through  the 
alleged  negligence  of  the  defeudant.  In  186:i 
a  public  road  or  highway,  about  00  feet  wide, 
from  Canemah,  in  Claclcamas  county,  south  to 
Parrott's  Farm,  was  inclosed  by  fences  of 
abuttlDg  property  owners  on  one  side,  and  the 
WlUametto  river  on  the  other.  In  November, 
1868,  the  county  court,  npon  the  application  of 
defendant's  predecessor  in  Interest  for  per- 
mission to  occupy  the  road  with  Its  railway 
track,  made  the  following  order: 

"In  the  Matter  of  the  Occupation  of  the 
County  Road  by  O.  C.  R.  R.  Co.  of  Salem, 
Leading  from  Canemah  to  Parrotfs  Farm, 
In  Clackamas  County.  On  this  day  came  said 
company,  by  Geo.  E.  Cole,  and  the  county  by 
Johnson  &  McCower,  and,  after  hearing  the 
argument  of  counsel,  it  was  ordered  by  the 
court  that  the  Oreg(»i  Central  Railroad  Com- 
pany of  Salem  be  allowed  to  use  and  occupy 
any  part  of  the  road  leading  from  Canemah 
to  Parrott's  Farm,  in  Clackamas  CDimty,  for  a 
railroad  track  or  bed;  said  company  repairing 
all  damages  wherever  it  occurs  in  constructing 
said  railroad,  and  In  no  manner  whatever  ob- 
structing said  road;  that  the  road  shall  be  in 
all  respects  left  fn  as  good  a  condition  as  be- 
fore said  company  began  work.  Said  com- 
imny  also  to  make,  construct,  and  grade 
(wherever  the  said  company  occupy  the  tract 
now  traveled  as  a  county  road)  a  good  and 
passable  track  or  roadway  at  least  twelve  feet 
wide,  on  a  grade  to  be  designated  by  the  court, 
npcAi  a  notice  havUig  first  been  given  by  said 
company  to  this  court  at  a  regular  term  there- 
of. Said  company  shall  also  construct  bar- 
riers or  guards  at  and  in  all  places  that  may 
hereafter  be  designated  by  this  court,  and  if 
the  coonty  road  shall  at  ahy  time  be  injured 
or  damaged  by  reason  of  the  proximity  of  the 
railroad  track,  or  by  any  act  of  said  company, 
then  said  company  shall  be  compelled  to  repair 
the  same,  without  delay,  upon  notice  being 
given  by  the  road  supervisor  of  the  district  in 
wblcb  said  road  may  he  located." 

Wben  It  came  to  the  actual  construction  of 
the  railway  along  the  county  road,  the  com- 
pany wished  to  have  the  grade  of  the  road 
established,  and  upon  its  application  another 
order  in  reference  thereto  was  made  and  en- 
tered by  the  county  court  as  follows: 

"In  the  Matter  of  the  Application  of  the 
Oregon  Central  Railroad  Company  of  Salem 
for  the  Use  of  the  County  Road  from  Cane- 
mah to  Par^ott^B  Farm.  This  matter  came  be- 
fore the  court  upon  the  representation  of  Hon. 
Geo.  E).  Cole,  agent  of  said  company,  that  it 
was  desirable  to  have  an  order  of  this  court 
fixing  the  grade  of  such  public  road  at  points 
where  the  present  traveled  track  is  taken  for 
the  track  or  roadway  of  said  company. 
Whereupon  the  court,  by  the  favor  of  said 
company's  agent,  proceeded  to  make  a  per- 
aonal  inspection  of  said  road  and  the  work 
75  P.— 10 


which  had  been  done.  And  by  such  ezamhia- 
tion  it  was  found  that  neither  the  spirit  nor 
letter  of  the  order  heretofore  made  by  this 
court  in  granting  the  right  of  way  to  said 
company  is  being  complied  with,  but  that,  on 
the  contrary,  said  company,  la  constructing 
said  roadway  or  bed,  are  confining  the  travel 
on  the  county  road  at  places  between  Cane- 
mah and  Parrott's  Farm  to  the  river  bank, 
and  in  some  instances  to  the  water's  edge,  by 
building  perpendicular  embankments  of  stone, 
and  leaving  said  embankments  and  the  county 
road  between  them  and  the  river  without  any 
protection  against  high  water,  or,  If  any  pro- 
tection is  attempted,  it  is  entirely  inadequate 
for  the  purpose,  and  does  not  make  the  road 
as  secure  or  convenient  as  betore  the  company 
commenced  work.  Said  company  is  therefore 
referred  to  the  order  heretofore  made  by  this 
court,  as  above  mentioned,  as  a  basis  or  guide 
in  controlling  tbeir  doings  in  reference  to  said 
road,  and  the  condition  in  which  said  county 
road  must  be  left  after  being  by  them  in  any 
manner  Interfered  with  in  constructing  said 
railroad.  This  court  readopts  the  same  order 
as  the  basis  of  its  action  in  making  the  fol- 
lowing additional  order,  to  wit:  That  said 
company,  in  confining  the  travel  on  said  coun- 
ty road  to  the  bank  of  the  river  in  narrower 
limits  than  the  sixty  feet  allowed  by  law  to 
public  roads,  creates  a  necessity  for  a  rock- 
wall  protection,  and  that,  wben  they  desire  to 
put  in  such  walls  at  a  greater  angle  than  4.'i 
degrees,  they  must  build  such  stone  walls  of 
very  large  or  heavy  material,  and,  wben  the 
angle  is  45  degrees  or  less,  the  stone  must  be 
at  least  one  foot  In  diameter,  and  in  all  cases 
the  openings  or  interstices  in  such  walls 
must  be  well  filled  with  spalls  or  stone  chips, 
as  in  ordinary  stone  wall  made  In  construct- 
ing their  roadbed.  It  is  further  ordered  that 
in  any  case  where  said  company  changed  the 
travel  way  of  the  county  road,  or  remove  or 
change  any  bridge  or  filling  on  said  county 
road,  said  new  roadway,  bridge,  or  filling 
shall  be  graded  as  high,  and  made  as  good, 
convenient,  and  secure  in  all  respects,  as  the 
traveled  way  before  said  road  was  interfered 
with.  And  it  is  ordered  that  during  the 
progress  of  said  work  said  company  must 
keep  the  travelway  on  said  road  open,  safe, 
and  convenient  for  the  use  of  the  public, 
and  when  work  is  suspended  for  winter  said 
road  must  be  left  In  good  condition,  and  not 
imsafe  or  mirey,  as  In  many  places  during 
the  winter  Just  passed." 

In  pursuance  of  these  orders  the  track  of 
the  railway  company  was  laid  along  the 
county  road  on  the  east  side  near  the  fences 
of  the  abutting  property  owners,  and,  as  a 
consequence,  the  travel  was  confined  to  the 
space  between  the  track  and  the  river,  there- 
by endangering  the  safety  of  teams  and 
stock  passing  along  the  highway.  In  1877 
the  railroad  petitioned  the  county  court  for 
permission  to  change  the  location  of  its  road, 
and  after  due  consideraljon  the  following  or- 
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(ler  in  reference  thereto  was  made  and  eu-  i 
tered:  I 

"It  is  further  cousidered,  ordered,  and  ad-  | 
judged  that  the  said  Oregon  &  California  ; 
Kailroud  Company  have  leave  to,  and  It  is 
hereby  nuthurized  to,  change  the  location  of 
its  railroad  track,  and  the  right  of  way  now 
in  use  over  the  county  road  between  Cane- 
mah  and  Parrott  creek,  as  at  present  lo- 
cated, from  a  point  near  the  county  road 
crossing  at  F.  Paquet's  property,  south  of 
Canemah,  for  the  distance  of  (5,100)  five 
thousand  one  hundred  feet  in  a  southerly  di- 
rection, as  follows:  That  Is  to  say,  said  Ore-  i 
gon  &  California  Railroad  Company  have  | 
leave  to,  and  Is  hereby  authorized  to,  relo-  \ 
cate  its  said  road  a  distance  of  fourteen  (14) 
feet  nearer  the  river  from  railroad  crossing 
at  Paquet's  property,  and  running  from  said 
point  fourteen  feet  northwesterly  from  said 
crossing  in  a  southerly  direction,  and  par- 
allel with  the  Une  of  the  railroad  as  at  pres- 
ent located  a  distance  of  five  thousand  one 
hundred  feet,  so  that  the  road,  when  relo- 
cated, shall  be,  except  where  it  deflects  to  a 
connection  with  the  road  as  now  constructed, 
fourteen  (14)  feet  nearer  the  river  than  the 
present  location.  Said  company,  however, 
shall  fill  up  80  much  of  the  holes  between 
said  track  and  the  fences  as  will  fall  within 
a  twelve-foot  roadway,  and  cause  the  same 
to  be  made  level,  and  also  construct  a  fence 
or  barrier  between  the  traveled  roadway  and 
the  railroad  track  for  said  distance  of  five 
thousand  one  hundred  feet,  and  place  the 
cattle  guard  upon  its  road  at  each  end  of 
said  fence,  provided.  If  at  any  time  said 
railroad  company  is  prevented  by  legal  pro- 
ceedings by  property  owners  adjacent  there- 
to, or  otherwise,  from  buildhig  or  maintain- 
ing said  fence,  said  company  shall  thence- 
forward be  absolved  from  the  obligations  to 
construct  or  maintain  the  same,  as  the  case 
may  be,  so  far  as  thus  prevented,  all  at  Its 
own  expense. 

"It  is  further  considered  and  adjudged 
that  said  Oregon  &  California  Railroad  Com- 
pany be,  and  It  Is  hereby,  relieved  and  ex- 
onerated from  making  any  repair,  building 
any  barriers,  stone  walls,  or  otherwise,  along 
said  road,  except  so  far  as  said  company  may 
deem  necessary  for  Its  own  protection. 

"It  Is  further  ordered  that  the  contract  en- 
tered into  between  this  county  and  said  Ore- 
gon California  Railroad  Company,  of  date 
August  3d,  1SC9,  entered  of  record  on  page 
344  of  Book  No.  2  [3]  of  the  records  of  this 
court,  be  modified  to  the  extent  and  In  the 
manner  herein  specified,  and  that,  except  as  i 
hereby  changed  and  modified,  said  contract 
be  and  remain  in  full  force  and  effect,  and 
when  said  changes  are  made  the  same  be 
examined  and  approved  by  the  county  court." 

In  accordance  with  this  order  the  railway 
couu)any  moved  its  track,  constructed  a 
fence  between  tlie  same  and  the  traveled 
Avay  east  thereof,  making  a  lane  or  road 
about  25  feet  wide,  and  put  in  the  cattle 


guards  as  i-etiuired,  'ever  since  which  time 
all  the  travel  on  tlie  highway,  except  foot 
passeugers  and  bicyclists,  has  been  confined 
to  the  part  of  the  road  east  of  the  fence  bulit 
by  the  railway  company,  and  between  it  and 
the  fences  of  the  abutting  property  owners. 
Pedestrians  and  bicyclists,  however,  have 
continued  to  use  the  portion  of  the  highway 
Inclosed  by  the  railway  company  without  ob- 
jection or  protest  from  it;  and  at  the  time 
of  the  injury  to  the  plaintiff  there  was  a 
well-licaten  and  plainly  marked  footpath  a 
short  distance  west  of  the  railroad  track,  and 
between  it  and  the  river.  On  September  13, 
1900,  the  plaintiff,  who  lives  on  the  county 
road,  about  a  mile  south  of  Canemah,  while 
going  from  her  home  to  Canemah  along  the 
footpath,  saw  a  freight  train  of  the  defend- 
ant company  approaching,  and  stepped  off  the 
path  toward  the  river;  and,  while  the  train 
was  passing  her,  a,  stick  of  wood  was  pro- 
jected from  the  engine  or  tender,  striking 
and  severely  injuring  her.  In  her  complaint 
she  alleges  that  the  employes  of  the  defend- 
ant negligently  and  carelessly  caused  and 
permitted  the  stick  or  piece  of  wood  "to  fall 
or  be  thrown"  from  the  train  upon  and 
against  her,  and  that  by  reason  of  the  Injury 
she  has  been  compelled  to  pay  out  and  has 
Incurred  "large  sums  for  medical  care  and 
skill,  nursing  and  attendance,  and  for  med- 
icine, and  has  been  Incapacitated  for  carry- 
ing on  her  usual  avocation  [as  housewife], 
and  whereby  she  has  been  permanently  in- 
jured, incapacitated,  and  disfigured,  and  her 
health  Impaired,  and  will  never  l>e  able  to 
carry  on  her  usual  avocation,  and  has  been 
and  will  be  rendered  an  invalid,  and  has  been 
and  will  suffer  great  inconvenience  and  dis- 
comfort, all  to  her  damage  in  the  full  sum  of 
fifteen  thousand  dollars."  The  defendant 
moved  for  an  order  requiring  the  plaintiff  to 
make  her  complaint  more  definite  and  cer- 
tain, in  this:  (1)  To  state  whether  or  not 
she  claimed  that  the  stick  of  wood  fell  or 
was  thrown  from  the  train  upon  and  against 
her;  and  (2)  to  state  what  sums.  If  any,  she 
has  been  compelled  to  pay  out  and  incur  for 
medical  care  and  skill,  nursing,  attendance, 
and  medicine.  This  motion  was  overruled, 
and  the  defendant  answered,  denying  the 
negligence  as  alleged,  setting  up  an  exclu- 
sive right  to  the  use  of  that  part  of  the  high- 
way between  its  fence  and  the  river,  and 
averring  that  plaintiff  was  a  trespasser  there- 
on at  the  time  of  the  injury.  A  reply  was 
filed,  putting  in  Issue  the  new  matter  set  up 
in  the  answer,  and  upon  the  trial  the  plain- 
tiff had  a  verdict  and  judgment,  from  whicb 
the  defendant  appeals. 

Wm.  D.  Fenton,  for  appellant  A.  S.  Ben- 
nett and  Gilbert  L.  Hedges,  for  respondent. 

BEAN,  3.  (after  stating  the  facts).  With 
the  exception  of  some  questions  of  practice 
hereafter  referred  to,  the  controlling  ques- 
tion is  wlietlier  the  agreement  between  the 
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county  and  tbe  predecessor  of  tlie  defendaut 
gave  the  railway  company  an  exclusive  right 
to  the  use  of  that  part  of  the  county  road 
between  its  fence  and  the  river.  The  trial 
court  proceeded  on  the  theory,  as  we  under- 
stand it,  that  the  county  court  had  authority 
to  grant  such  a  right,  and  that  if  It  did  so  the 
plaintiff  was  a  trespasser  or  mere  licensee, 
to  whom  the  defendant  owed  no  duty  except 
that  of  not  willfully  or  intentionally  injuring 
her.  It  ruled,  however,  that  the  county  court 
did  not  grant  the  railway  company  an  ex- 
clusive right  of  way,  but  one  to  be  exercised 
in  common  with  pedestrians  or  travelers  on 
foot;  and,  as  a  consequence,  the  plaintiff 
was  not  a  trespasser,  but  had  a  right  to  be 
where  she  was  at  the  time  of  the  accident, 
and  is  entitled  to  recover  from  tbe  defend- 
ant if  she  was  injured  by  its  negligence. 
Now,  a  reference  to  the  terms  of  the  agree- 
ment between  the  county  and  the  railroad 
company  will,  we  think,  give  a  satisfactory 
answer  to  the  inquiry.  The  first  order  of  the 
county  court  in  relation  to  the  matter  grant- 
ed the  company  the  right  "to  use  and  occupy" 
iiny  part  of  tbe  county  road  for  a  railroad 
track  or  bed.  It  was  required  to  repair  any 
damage  to  the  highway  caused  by  the  con- 
struction of  its  road,  and,  where  it  occupied 
the  then  traveled  way,  to  construct  a  road 
at  least  12  feet  wide  on  a  grade  to  be  desig- 
nated by  the  county.  It  was  also  required  to 
i-onstruct  barriers  or  guards  at  and  in  all 
places  thereafter  to  be  determined.  This 
order  clearly  granted  nothing  more  to  the 
railway  company  than  a  mere  right  to  use 
and  occupy  the  county  road,  and  evidently 
did  not  contemplate  that  its  use  should  in 
any  way  be  exclusive,  or  that  the  general 
traveling  public  should  be  denied  a  right  to 
use  any  portion  of  the  highway,  subject,  of 
t>ourse,  to  the  paramount  right  of  the  com- 
pany to  use  its  track  for  tbe  passage  of 
trains  and  the  operation  of  its  road.  The 
second  order,  after  reciting  the  partlculara 
in  which  the  company  had  failed  to  comply 
with  the  first,  readopted  the  latter  as  the 
basis  of  tbe  action  of  the  court  in  making 
an  additional  order,  defining  more  specifical- 
ly tbe  duties  of  the  company  in  the  matter 
of  the  construction  of  rock-wall  protections, 
tbe  grading  and  building  of  a  new  road  at 
places  where  the  road  was  interfered  with 
by  its  track,  and  the  condition  in  which  It 
shovild  keep  the  traveled  way  during  the 
progress  or  suspension  of  tbe  work.  This  or- 
der was  not  intended  to  enlarge  the  rights  of 
the  company,  but  was  meant  to  impose  up- 
on it  further  reslrlctlons  and  conditions  in 
the  use  of  the  county  road.  There  was  noth- 
ing in  it  or  in  tbe  former  order  to  indicate 
an  intention  on  the  part  of  the  county  to 
abandon  any  part  of  the  road,  or  to  relin- 
quish its  control  over  it  The  orders  simply 
conveyed  or  granted  to  the  railway  company 
the  privilege  or  permission  to  use  and  occupy 
a  portion  of  the  road,  but  there  is  no  intima- 
tion that  such  use  shall  be  exclusive.    The 


third  order  was  based  upon  an  application 
of  tlie  company  for  permission  to  make  cer- 
tain changes  "in  the  location  of  its  railroad 
over  certain  county  roads,"  and  grants  to 
the  company  leave  and  authority  to  "relo- 
cate its  said  road  a  distance  of  fourteen 
(14)  feet  nearer  the  river,"  so  that  the  road 
"when  •  relocated  shall  be,  except  where  it 
deflects  to  a  connection  with  the  road  as  now 
constructed,  fourteen  (14)  feet  nearer  the 
river  than  the  present  location."  The  com- 
pany is  requU-ed  to  fill  as  many  of  the  holes 
between  the  track  and  the  property  owners' 
fences  as  will  fall  within  a  12-foot  roadway, 
and  also  "construct  a  fence  or  barrier  be- 
tween the  traveled  roadway  and  the  rail- 
road track  for  said  distance  of  five  thousand 
one  hundred  feet,  and  place  the  cattle  guard 
upon  its  road  at  each  end  of  said  fence,"  and 
was  relieved  from  building  any  barriers  or 
stone  walls  along  tlie  road,  except  so  far  as 
it  might  deem  necessary  for  its  own  protec- 
tion. It  was  expressly  stated  that  tbe  con- 
tract entered  Into  between  the  county  and 
the  company,  as  evidenced  by  the  order  of 
the  county  court  made  in  1869,  should  "be  and 
remain  in  full  force  and  effect,"  except  as 
thereby  changed  and  modified.  By  this  or- 
der the  railway  company  was  given  permis- 
sion to  move  its  track  14  feet  nearer  the  river 
than  it  was  then  located,  and  the  additional 
duty  was  imposed  upon  it  of  repairing  and 
improving  the  road  between  the  track  and 
the  property  owners'  fences  so  as  to  make 
a  12-foot  roadway,  and  to  construct  a  fence 
between  such  roadway  and  its  track,  with 
suitable  cattle  guards  at  either  end.  Prior 
to  the  making  of  this  order  the  travel  on  the 
highway  had  been  confined  to  that  part  there- 
of between  the  railway  track  and  the  river, 
and  tbe  evident  purpose  of  the  contemplated 
relocation  was  to  change  the  traveled  way 
from  the  west  to  the  east  side  of  tbe  track, 
and  to  confine  the  general  travel  to  the 
space  between  the  railway  fence  and  the  fen- 
ces of  the  abutting  property  owners,  but  there 
is  no  evidence  in  the  order  of  an  intention 
on  the  part  of  the  county  court  to  relin- 
quish or  surrender  to  the  railway  company 
the  exchislve  right  to  use  any  part  of  the 
highway.  The  fence  between  the  traveled 
way  and  the  track  was  to  be  built  by  the 
company  as  a  condition  to  Its  right  to  use 
the  highway,  and  not  because  that  portion  of 
tbe  way  inclosed  by  it  was  to  be  the  exclu- 
sive property  of  the  company.  The  fence 
was  evidently  intended  for  tbe  protection  of 
travelers  with  teams  liable  to  be  frightened 
by  passiug  trains,  and  stock,  which  other- 
wise might  get  on  the  track  and  be  killed. 
There  is  no  provision  that  the  railroad  com- 
pany should  have  tbe  right  to  use  all  that 
part  of  the  road  except  the  space  east  of  its 
fence.  It  was  only  permitted  to  relocate  Its 
track  14  feet  nearer  the  river,  and,  if  it  had 
been  the  intention  of  the  county  court  to 
grant  it  the  e.vcluslve  control  over  all  that 
part  of  the  highway  between  Its  fence  and 
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the  river— being  more  than  one-half  thereof— 
it  would,  we  think,  have  been  plainly  so 
stated  in  the  order.  This  construction  la 
borne  out  by  the  subsequent  conduct  of  the 
traveling  public  and  the  company.  The  evl- 
-dence  shows  that  from  the  time  of  the  loca- 
tion of  the  railroad  up  to  the  time  of  the 
trial  the  portion  of  the  highway  between 
-the  railroad  track  and  the  river  had  been 
constantly  and  uninterruptedly  used  by 
pedestrians  and  bicyclists  as  a  highway,  with- 
out objection  ,or  protest  from  the  railway 
company;  thus  indicating  that  It  was  the 
general  understanding  of  the  company  and 
the  public  that  the  exclusive  right  was  not 
granted  to  the  company,  but  that  it  exercised 
«ucb  right  in  common  with  the  general  public. 
The  mere  grant  by  the  public  authorities 
«f  permission  to  a  railway  company  to  use 
4tnd  occupy  a  portion  of  a  public  street  or 
highway  does  not  give  It  an  exclusive  right, 
-or  deprive  the  public  of  the  right  to  use  the 
same  In  any  way  not  Inconsistent  with  its 
use  by  the  railway  company.  Mr.  Elliott 
says:  "As  a  general  rule,  a  railroad  company 
has  the  exclusive  right  to  use  its  own  track, 
and  one  who  goes  upon  it  without  an  invita- 
tion or  license  from  the  company  is  a  tres- 
passer. But  this  rule  does  not  apply  at  high- 
way crossings,  nor,  under  ordinary  circum- 
stances, where  the  track  is  laid  longitudinally 
upon  the  surface  of  a  street,  whether  it  be 
that  of  a  commercial  or  a  street  railroad  com- 
pany. The  public,  exercising  due  care,  still 
have  a  right  to  use  the  street.  And  so  the 
railroad  company,  likewise  exercising  due 
care,  has  also  the  right  to  use  that  portiou 
of  the  street  upon  which  its  track  Is  laid. 
Their  rights  are  In  most  respects'  mutual, 
reciprocal,  and  equal;  neither  being  superior 
or  paramount  to  the  other,  except  that,  as  the 
company  cannot  so  readily  stop  its  trains  or 
cars,  and  is  confined  to  its  track,  it  has  the 
right  of  way  of  passage  thereon,  and  persons 
who  are  upon  the  track  must  leave  it  and  give 
way  until  the  trafn  or  car  has  passed.  Where 
the  track  is  laid  upon  a  street,  a  traveler,  al- 
though a  pedestrian.  In  the  exercise  of  due 
care,  may  cross  it  at  any  point,  and  is  net 
confined  to  the  regular  crossings."  1  Elliott, 
Ballroads,  i  1093.  So,  in  Bryson  v.  Chicago 
B.  Co.  (Iowa)  57  N.  W.  430,  the  plainUfTs  In-, 
testate  was  killed  by  one  of  the  defendant's 
trains  on  a  public  street,  and  the  contention 
was  that  he  was  a  trespasser,  because  the 
exclusive  use  of  the  street  at  the  place  where 
the  accident  occurred  had  been  granted  to 
the  company.  It  was  held,  however,  that  the 
accident  happened  on  a  street  which  the  de- 
fendant had  the  right  to  occupy  and  use  in 
common  with  the  public,  and  the  case  pre- 
sented was  of  an  injury  to  one  walking  up- 
on the  track  of  a  railway  company  which 
was  laid  upon  a  public  street,  and,  while 
the  decedent  was  not  on  the  track  by  the  in- 
vitation or  consent  of  the  company,  she  had 
a  right  to  be  there,  because  she  was  on  a  pub- 
lic highway.    In  Toledo,  etc.,  B.  Co.  T.  Chi»- 


bolm,  83  Fed.  652,  27  C.  a  A.  863,  a  raOroad 
company  bad  been  granted  the  right  to  lay 
its  track  along  a  public  highway  or  levee  of 
the  city  of  Keokuk,  under  certain  conditions, 
among  which  was  that  it  should  build  a  way 
of  certain  width  and  dimensions  for  public 
use.  The  company  built  a  bridge  track  on 
an  embankment  crossing  the  levee,  and  the 
plaintiff's  Intestate,  a  coal  operator,  had  gone 
upon  it  for  the  purpose  of  inspecting  some 
cars  on  a  coal  track  on  a  lower  level,  and 
while  there  was  struck  by  a  moving  train 
and  killed.  It  was  contended  by  the  com- 
pany that  under  the  ordinances  of  the  city  the 
public  was  prohibited  from  going  upon  or 
using  that  part  of  the  levee  occupied  by  its 
track,  and  in  disposing  of  this  defense  the 
court  says:  "In  support  of  its  contention  that 
the  aforesaid  ordinance  operated  to  prohibit 
the  public  from  going  upon  or  using  that 
pdrt  of  the  levee  which  is  now  occupied  by 
the  bridge  track,  much  stress  is  laid  by  the 
defendant  company  on  that  provision  of  the 
ordinance  which  directs  that  the  bridge  track 
shall  be  located  at  least  6G  feet  from  the  front 
of  the  lots  lying  on  Water  street  and  that 
Water  street  shall  be  of  a  uniform  width  or 
60  feet;  also  on  that  provision  which  requires 
a  passageway  for  teams  and  vehicles  to  be 
maintained  underneath  the  embankment  at 
the  vilest  end  of  the  bridge.  We  think,  bow- 
ever,  that  these  provisions  of  the  ordinance 
do  not  indicate  an  Intention  on  the  part  of 
those  who  framed  it  to  devote  any  part  of 
the  levee  to  the  sole  use  of  the  bridge  com- 
panies, and  to  exclude  the  public  therefrom. 
It  is  doubtful,  to  say  the  least,  whether  the 
municipality  bad  the  power  to  vacate  a  part 
of  the  levee,  and  devote  it  to  the  exclusive 
nse  of  the  bridge  companies.  But  waiving 
the  question,  we  do  not  find  in  the  ordinance 
any  evidence  of  such  a  purpose.  The  provi- 
sions of  the  ordinance  last  referred  to  were 
evidently  inserted  to  prevent  travel  on  the 
street  or  levee  from  being  unduly  obstructed 
by  a  location  of  the  railroad  track  thereon, 
and  by  the  building  of  an  approach  to  the 
bridge;  but  they  fall  far  short  of  declaring 
that  the  bridge  companies  should  be  at  lib- 
erty to  treat  the  space  on  which  their  track 
was  directed  -to  be  laid  as  their  private  right 
of  way,  and  that  the  public  should  be  exclud- 
ed therefrom.  The  ordinance  seems  to  have 
been  framed  with  a  careful  consideration  for 
the  rights  of  the  public,  and  without  any  ap- 
parent intent  to  deprive  the  public  of  any  of 
its  former  privileges.  When  considered  as 
a  whole.  It  shows  very  clearly,  we  think,  that 
a  Joint  nse  of  the  levee  by  the  public  and  by 
the  bridge  companies  for  the  movement  of 
their  trains  was  Intended,  and  that  such  reg- 
ulations were  prescribed  as  would  enable  the 
public  to  use  the  same  with  ordhiary  safety 
and  the  least  Inconvenience.  In  this  conneo 
tion,  it  is  worthy  of  notice  that  the  views  al- 
ready expressed  relative  to  the  rights  of  in- 
dividuals to  treat  the  bridge  track  as  a  part 
of  the  levee,  and  to  go  upon  the  tnu^  for 
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any  lawful  purpose,  is  in  full  accord  witb 
the  practice  which  was  pursued  in  that  re- 
gard after  the  bridge  was  constructed.  It 
was  proven  on  the  trial  of  the  case  that 
pedestrians  had  been  in  the  habit  of  wallt- 
ing  along  the  bridge  tracl:  to  and  from  the 
bridge,  precisely  as  they  were  accustomed 
to  wallt  over  other  railroad  tracks  which 
were  located  on  the  levee,  and  that  such 
practice  bad  been  pursued  for  some  years 
before  the  accident  occun-ed,  with  the  Im- 
plied consent  of  the  bridge  companies,  or 
whoever  had  control  of  the  bridge  track. 
At  all  events.  It  was  not  shown  that  the 
bridge  companies  or  any  one  else  had  ever 
objected  to  such  practice,  or  denied  the 
right  of  persons  on  foot  to  approach  or  leave 
the  bridge  in  that  way.  We  conclude,  there- 
fore, that  the  deceased  was  entitled  to  go 
upon  the  bridge  track  for  any  lawful  pur- 
pose, provided  he  e.xercised  due  care  and 
circumspection,  and  that  the  defense  inter- 
posed by  the  defendant  company,  to  the  ef- 
fect that  he  was  a  trespasser  while  he  was 
upon  said  track,  and  that  it  owed  him  no 
duty  while  in  that  position,  was  properly 
overruled."  See,  also,  to  the  same  eftect, 
St.  I^uis  R.  Co.  V.  Neely,  63  Ark.  636,  40 
S.  W.  130,  37  L.  R.  A.  616;  Louisville  R. 
Co.  V.  Phillips,  112  Ind.  59,  13  N.  E.  134.  2 
Am.  St.  Rep.  155. 

In  all  the  cases  It  will  be  noted  that  where, 
-as  in  the  case  at  bar,  there  were  no  words  in 
the  agreement  between  the  public  authori- 
ti^  and  the  railway  company  excluding  the 
public  from  the  use  of  the  highway,  or  grant- 
ing to  the  railway  company  an  exclusive 
use  thereof,  the  courts  have  held  that  only 
a  right  to  occupy  and  use  the  highway  in 
common  with  the  public  was  granted.  Ap- 
plying the  doctrine  of  these  cases  to  the  one 
in  band,  the  several  orders  of  the  county 
court  do  not  evidence  an  intention  to  grant 
defendant  the  exclusive  right  to  any  part  of 
the  highway.  The  first  two  simply  granted 
permission  to  use  and  occupy  the  road  for 
a  railroad  track  or  bed,  and  this  right  does 
not  seem  to  have  been  subsequently  enlar- 
ged. The  provision  in  the  third  order  al- 
lowing the  company  to  relocate  its  track  14 
feet  nearer  the  river,  and  requiring  it  to 
construct  a  fence  between  the  track  and  the 
traveled  way,  was  intended  as  a  protection 
to  the  traveling  public,  and  not  as  an  ex- 
•dusive  grant  to  the  company.  No  particu- 
lar width  of  the  space  to  be  occupied  by  the 
railway  is  specified  in  the  order,  as  would 
probably  have  been  the  case  if  an  exclusive 
use  had  been  intended;  and  It  is  not  rea- 
sonable to  suppose  that  the  county  court 
meant  to  give  to  the  railway  company,  ab- 
solutely and  without  compensation,  all  the 
highway  except  the  small  space  between  its 
fence  and  the  fences  of  adjoining  property 
owners.  At  least,  it  is  but  fair  to  assume 
that,  if  such  had  been  its  Intention,  it  would 
nave  been  expressed  In  clear  and  unmistaka- 
ble language. 


We  are  of  the  opinion,  therefore,  that  the 
trial  court  did  not  err  In  its  construction  of 
the  contract  or  agreement  between  the  coun- 
ty court  and  the  railway  company.  Neither 
did  the  orders  of  the  county  court  and  the 
subsequent  occupation  of  the  highway  by 
the  company  indicate  an  abandonment  by 
the  public  of  any  portion  of  the  road.  An 
abandonment  is  a  question  of  intent,  and 
there  is  no  evidence  of  an  intention  by  the 
county  court  or  the  public  to  abandon  the 
use  of  the  road  by  pedestrians.  Nor  can  the 
defendant  claim  the  right  by  adverse  pos- 
session. Its  entry  and  occupation  of  the  high- 
way were  by  permission,  and  under  a  con- 
tract or  agreement  with  the  county  court; 
and,  having  so  entered  and  occupied,  its  pos- 
session was  not  adverse. 

The  only  other  questions  in  the  case  re- 
quiring notice  are  those  arising  upon  an  or- 
der of  the  court  overruling  the  motion  of 
the  defendant  to  make  the  complaint  more 
definite  and  certain.  As  a  general  rule,  a 
pleading  is  bad  where  allegations  essential 
and  material  to  a  recovery  are  stated  in  the 
alternative.  Ladd  &  Bush  v.  Ramsby,  10 
Or.  207.  In  an  action  of  this  kind,  however, 
a  general  allegation  that  the  act  which  caus- 
ed the  injury  was  negligently  or  carelessly 
done  or  omitted  is  sufficient,  without  setting 
out  the  details  of  the  negligence.  Cederson 
v.  Oregon  Navigation  Co.,  38  Or.  343,  62  Pac. 
637,  63  Pac.  763;  Watson,  Personal  Injuries, 
8  698.  This  is  particularly  so  when  the  man- 
ner of  the  commission  of  the  negligent  act 
Is  peculiarly  within  the  knowledge  of  the 
defendant.  In  the  latter  case  the  plaintiff 
will  not  be  required  to  set  out  the  details. 
Louisville,  etc.,  R.  Co.  v.  Crunk,  119  Ind. 
542,  21  N.  E.  31, 12  Am.  St  Rep.  443.  Wheth- 
er the  stick  of  wood  which  caused  the  in- 
Jury  to  the  plaintiff  fell  or  was  thrown  from 
the  engine  or  tender  was  a  matter  within 
the  knowledge  of  the  defendant,  but  beyond 
the  cognizance  of  the  plaiutlff,  and  It  was 
impossible  for  her  to  state  which  was  the 
case.  Indeed,  after  all  the  testimony  on  the 
trial  was  in,  the  truth  in  this  regard  was 
not  clear.  One  witness,  of  apparent  good 
standing  and  character,  testified  that  he  saw 
the  stick  of  wood  thrown  from  the  train;  but, 
on  the  other  hand,  the  defendant's  employes 
testified  positively  that  such  was  not  the 
case.  The  ultimate  fact  Is  the  striking  of 
the  plaintiff  by  the  stick  of  wood  from  the 
defendant's  train,  and  that  It  occurred 
through  the  negligence  and  carelessness  of 
the  defendant's  employes.  It  is  Immaterial 
whether  it  fell  or  was  thrown  from  the  train. 
In  either  event,  the  defendant  would  be  lia- 
ble. If  negligent,  and  it  was  only  in  Its  evi- 
dentiary bearing  as  affording  ft  stronger  in- 
ference of  negligence  In  the  one  case  than 
in  the  other  that  the  inquiry  became  impor- 
tant. 

It  was  also  sought  to  require  the  plain- 
tiff to  allege  separately  the  exact  amounts 
of  damages  on  account  of  medical  attend- 
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ance,  care,  and  nursing,  but  we  do  not  un- 
derstand that  the  law  requires  such  allega- 
tions. The  damages  which  the  plalutitt  suf- 
fered on  account  of  the  matters  referred  to 
were  special,  and,  to  enable  her  to  recover 
therefor,  they  must  be  alleged  in  the  com- 
plaint; but  this  rule  does  not  mean  that 
the  damages  must  be  itemized,  and  the 
amount  of  each  separately  stated.  Mr.  Wat- 
son says  in  his  work  on  Damages  and  Per- 
sonal Injuries,  {  (!99:  "In  an  action  for  per- 
sonal Injuries,  the  plaintiff  is  not  required 
to  set  out  the  several  elements  of  recovery, 
and  the  amount  claimed  for  each.  'When 
it  is  said  that  special  damages  must  be  al- 
leged In  order  to  be  proved.  It  Is  not  meant 
that  the  sum  claimed  for  the  particular  in- 
jury must  be  separately  stated,  but  that  the 
injury  itself,  if  it  is  not  such  as  naturally 
and  necessarily  results  from  the  w6unds  or 
hurts  alleged,  must  be  averred.'  "  And  to  the 
same  effect  are  5  Ency.  Pi.  &  Pr.  750;  1 
Sutherland,  Damages,  770;  Maybrey  v.  Road 
Co.,  92  Mo.  App.  596,  69  S.  W.  394;  Gerdes  v. 
Iron  &  Foundry  Co.,  124  Mo.  347,  25  S.  W. 
557. 

There  are  other  assignments  of  error,  but 
they  are  Involved  in,  and  intimately  connect- 
ed with,  the  questions  already  considered, 
and  require  no  further  notice. 

The  judgment  is  affirmed. 

(19  Colo.  App.  108) 

TABOR-PIERCE  LUMBER  CO.  et  al.  v.  IN- 
TERNATIONAL TRUST  CO. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

MECHANICS'  LIBNS  —  MATERIALMEN  —  (JON- 
TRACTS  FOR  PARTICULAR  BUILDING— SUB- 
CONTRACTORS—STATEMENTS— TIME  OF  FIL- 
ING. 

1.  Under  the  Mechanic's  Lien  Law  (Laws 
1893,  p.  315,  c.  117)  S  1,  giving  a  lien  to  mate- 
rialmen iturnishing  materials  "to  be  used  in  the 
oonstructioo,"  etc.,  of  a  building,  the  material- 
man must  show  that  when  he  furnished  the  ma- 
terial he  knew  that  it  was  to  be  used  in  some 
particular  building,  and,  failing  this,  be  is  not 
entitled  to  a  lien. 

2.  A  sulicontractor  who  performed  labor  on  a 
■  building  under  a  contract  entered  into  prior  to 

.luly  11,  1899,  when  the  mechanic's  lien  law  of 
1899  went  into  effect,  should  have  proceeded 
under  the  law  of  1893,  in  order  to  have  perfect- 
ed his  lien. 

3.  Under  the  Mechanic's  Lien  Law  (Laws 
1893,  p.  315,  c.  117)  S  3,  providing  for  the  filing 
of  subcontractor's  lieu  statements  within  30 
days  "after  the  completion"  of  the  building,  a 
tiling  before  such  completion  is  premature,  and 
of  no  effect. 

Appeal  from  District  Court  Arapahoe 
Comity. 

Action  by  the  Tabor-Pierce  Lumber  Com- 
pany against  Carl  F.  Kobel  and  the  Inter- 
national Trust  Company,  executor,  substitut- 
ed' for  Scott  J.  Anthony,  deceased.  From  a 
judgment  for  defendant  trust  company,  plain- 
tiff and  defendant  Kobel  appeal.    Affirmed. 


1  8.  See  Mechanics'  Uens,  vol.  34,  Cent.  Dig.  (  196. 


Chas.  M.  Bice,  for  appellant  the  Tabor- 
Plerce  Lumber  Company.  William  Knapp, 
for  appellant  Carl  F.  Kobel.  Teller  &  Dor- 
sey,  for  appellee. 

MAXWELL,  J.  This  was  an  action  to 
enforce  a  mechanic's  lien.  It  appears  by  tbe 
pleadings  and  the  evidence  that  April  26, 
1899,  the  Craft  &  Gllmore  Building  Company 
entered  Into  a  contract  with  Scott  J.  Anthony 
to  make  certain  repairs  and  alterations  upon 
his  residence  at  1280  Logan  avenue,  in  the 
city  of  Denver.  The  contract  price  was  $1,- 
850,  end  the  work  was  to  be  .completed  on 
or  before  the  1st  of  July  of  that  year.  The 
plaintiff  the  Tabor-Pierce  Lumber  Company 
furnished  materials  to  the  building  company 
to  the  amount  of  $1,313.90,  upon  which  there 
was  paid  $765.03,  leaving  a  balance  of  $548.- 
96,  for  which  this  suit  was  brought  Within 
the  time  and  In  the  manner  limited  and  pro- 
vided by  the  statute  relating  to  mechanics' 
liens,  plaintiff  filed  its  notice  of  intention  to 
hold  and  claim  a  lien,  and  also  served  upon 
Mr.  Anthony  a  notice  of  its  intention  to  file 
such  lien.  Carl  F.  Kobel  was  made  a  party 
defendant  by  reason  of  tbe  fact  that  he  had 
filed  a  lien  upon  the  same  property  for  work 
done  by  him  under  a  contract  with  the  build- 
ing company.  At  the  close  of  the  testimony 
for  plaintiff,  and  also  at  the  close  of  tbe 
testimony  adduced  in  support  of  the  Kobel 
lien,  counsel  for  defendant  Anthony  moved 
the  court  for  judgment  in  favor  of  the  de- 
fendant and  against  the  plaintiff,  which  mo- 
tion was  granted.  A  like  motion  was  inter- 
posed against  the  defendant  Kobel,  and  like- 
wise granted.  Plaintiff  below,  the  lumber 
company,  and  Kobel,  prosecute  this  appeal. 
We  will  consider  and  dispose  of  the  lumber 
company's  claim  first  end.  Inasmuch  as  tbe 
disposition  of  this  matter  turns  upon  tes- 
timony introduced  at  the  trial,  it  will  be  nec- 
essary to  set  forth  so  much  of  the  testimony 
as  is  pertinent  to  this  discussion. 

Mr.  Pierce,  the  secretary,  treasurer,  and 
manager  of  the  Tabor-Pierce  Lumber  Com- 
pany, the  only  officer  or  employ^  of  the  Lum- 
ber Company  introduced  as  a  witness,  testi- 
fied as  follows:  "Q.  Now,  as  a  matter  of 
fact,  whenever  Craft  and  Gllmore  came  there 
and  ordered  goods,  you  sent  them,  didn't 
you?  A.  Yes,  sir.  Q.  And  you  sent  them 
just  to  the  place  where  they  told  you  to  send 
them?  A.  Yes,  sir.  Q.  And  you  knew  noth- 
ing about  where  they  were  going,  or  for  what 
they  were  had,  except  as  they  told  you,  did 
you?  A.  That  is  all.  Q.  Did  you  know  at 
that  time  that  they  had  a  contract  for  a 
building  with  Anthony  when  you  first  com- 
menced to  deliver  goods?  A.  I  did  not.  Q. 
Did  you  ever  see  the  record  of  .this  contract 
In  the  recorder's  office?  A.  No,  sir.  Q.  You 
simply  took  their  stateme»t  that  they  were 
going  to  do  some  work  for  Mr.  Anthony,  and 
you  delivered  these  goods  when  they  said  so? 
A.  I  don't  know  that  they  told  me  that  they 
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were  going  to  do  work  for  Mr.  Anthony. 
They  ordered  lumber,  and  told  me  where  to 
dellTer  It  Q.  Then  all  you  know  about  it  is 
that  they  ordered  the  lumber  and  told  yQ,u 
where  to  deliver  it?  A.  Yes."  This  witness 
also  testified  that  at  this  time  bis  company 
was  selling  lumber  and  building  materials 
to  the  building  company,  and  dellTering  the 
same  at  other  places  than  the  residence  of 
Mr.  Anthony,  and  that  they  bad  been  selling 
lumber  and  building  materials  to  Craft  and 
Gilmore  for  some  seven  or  eight  years  pre- 
ceding this  time.  Further  the  witness  testi- 
fied: "Q.  So  you  was  delivering  lumber  to 
these  gentlemen  or  to  this  company  when- 
ever  they  told  you  to  deliver  it?  A.  Yes. 
sir.  Q.  And  you  were  selling  them  lumber 
on  credit?  A.  Some  of  it  Some  they  paid 
cash  for  on  delivery.  Q.  You  was  doing  both 
a  cash  and  credit  business  with  them?  A. 
Yes,  sir.  Q.  And  what  you  have  stated  of 
your  method  of  selling  to  them  Is  the  meth- 
od you  have  been  pursuing  heretofore  with 
them?  A.  Yes,  sir."  The  foregoing  is  all  of 
the  testimony  In  the  record  relating  to  the 
decisive  question  In  this  case.  The  grounds 
of  the  motion  for  judgment  do  not  appear 
upon  the  record,  but  it  was  stated  upon  oral 
argument,  and  is  also  stated  in  the  printed 
briefs,  that  the  point  relied  upon  In  support 
of  the  motion  for  Judgment  In  favor  of  the 
defendant  was  that  the  materials  furnished 
by  the  lumber  company  were  furnished  upon 
the  credit  of  the  building  company,  and  that 
at  the  time  the  materials  were  furnished  It 
was  not  known  by  the  lumber  company  that 
such  materials  were  to  be  used  In  the  alter- 
ation and  repair  of  this  particular  build- 
ing. Appellee  relies  upon  this  position  here. 
The  act  relating  to  mechanics'  liens  (T.aws 
ISnS.  p.  315,  c.  117)  provides  as  follows: 
"Section  1.  •  •  •  Material  men  •  •  • 
furnishing  materials  to  be  used  In  the  con- 
struction, alteration,  addition  to,  or  repair 

•  •    •    of  any  building    •    •    •    shall  have 

•  Hen  upon  the  property  upon  which  they 
hare  •  •  •  furnished  materials,"  etc.  It 
seems  to  be  well  settled  by  the  overwhelm- 
ing weight  of  authority  that  a  lien  cannot 
b«  maintained  against  the  owner  of  a  build- 
ing for  materials  nsed  In  Its  construction  that 
were  furnished  the  contractor  In  his  own 
name,  when  the  materialman  had  no  knowl- 
edge of  any  contract  relations  existing  be- 
tween the  contractor  and  owner,  or  of  the 
particular  building  to  be  constructed,  but  In- 
tended to  hold  the  lien  upon  whatever  build- 
ing the  materials  might  be  used  In.  The 
foregoing  rule  Is  supported  by  the  following 
among  a  large  number  of  other  authorities: 
Roebling  Co.  v.  Irrigation  Co..  99  Cal.  488, 
34  Pnc.  80;  Johnson  v.  Simmons,  123  Ala.  564, 
26  South.  650;  Cbapln  t.  Paper  Works,  30 
Conn.  461,  79  Am.  Dec.  263;  Colorado  Iron 
Works  T.  RIekenberg  (Idaho)  43  Pac.  681; 
Wendt  T.  Martin,  89  111.  139;  Hill  ▼.  Sloan, 
59  Inrt.  181;  Watrous  t.  RImendorf,  55  How. 
Pmc.  (61;  Choteau  v.  Thompson,  2  Ohio  St 


114;  Odd  Fellows'  Hall  v.  Masser,  24  Pa. 
507,  64  Am.  Dec  649;  WhltOer  ▼.  Puget 
Sound  Co..  4  Wash.  666,  30  Pac.  1095,  31 
Am.  St  Bep.  944;  Wagner  v.  Darby,  49 
Kan.  343,  30  Pac.  475,  33  Am.  St  Rep.  369. 

Counsel  for  appellant  have  cited  a  num- 
ber of  cases  as  being  in  opposition  to  the 
rule  above  stated.  A  careful  examination  ot 
these  cases  leads  to  the  conclusion  that  they 
do  not  all  support  the  point  to  which  they 
are  cited.  Clark  v.  Huey,  12  Ind.  App.  224, 
40  N.  K  152,  is  cited  by  counsel  for  appel- 
lant This  was  an  action  of  foreclosure  of 
a  mechanic's  and  materialman's  lien.  Trial 
was  to  the  court  A  special  finding  of  fa«.ts 
and  conclusions  of  law  was  made,  upon 
which  a  decree  was  rendered  for  a  fore- 
closure of  the  lien.  At  page  232.  12  Ind. 
App.,  and  page  15-1,  40  N.  B.,  the  court  said: 
"It  appears  from  the  special  finding  that  the 
appellee  Huey  furnished  certuln  materials 
which  were  used  In  appellant's  building, 
and  that  'said  materials  were  furnished  at 
the  re<iue8t  and  on  the  order  and  credit  of 
said  Bartenick,  the  contractor,  for  said  de- 
fendant to  be  used  in  the  said  dwelling 
bouse,  and  that  proper  notice  of  lien  was 
duly  filed.  It  also  appears  that  Bartenick 
was  building  other  houses,  and  materials  for 
appellant's  house,  as  well  as  those  for  the 
others,  were  charged  to  Bartenick  In  a  gen- 
eral account  which  appellees  had  against 
him.  It  does  not  appear,  however,  that  on 
this  general  account  the  materials  for  appel- 
lant's bouse  were  or  were  not  Indicated,  the 
finding  being  silent  as  to  this  point  Thus 
It  Is,  as  It  seems  to  us,  clearly  and  un- 
equivocally found  that  the  materials  were 
furnished  to  be  used  In  appellant's  bouse. 
*  *  *  The  other  facts  and  circumstan- 
ces contained  In  the  finding  are  not  In  our 
judgment,  sufllclent  to  overthrow  the* plain 
and  distinct  finding  upon  the  essential  fact 
that  the  materials  were  actually  'furnish- 
ed,' not  purchased,  but  'furnished'  to  be  used 
In  appellant's  house."  Emery  t.  Hertig,  60 
Minn.  54,  61  N.  W.  830,  Is  an  authority  In 
support  of  appellant's  contention,  as  to  also 
Sodlnl  T.  Winter,  32  Md.  180.  Wilson  v. 
Howell,  48  Kan.  150,  29  Pac.  151,  also  cited 
by  counsel  for  appellant  upon  examination 
appears  to  be  an  authority  against  the  posi- 
tion assumed  by  counsel  for  appellant  As 
the  court  says:  "If  the  material  Is  sold  on 
the  personal  credit  of  the  purchaser,  and 
without  reference  to  what  use  he  shall  make 
of  the  same,  no  lien  will  attach;  but  If  there 
Is  a  mutual  understanding  between  the  par- 
ties that  the  material  is  furnished  to  be  used 
In  the  construction  of  a  particular  building, 
and  It  Is  furnished  and  placed  In  such  build- 
ing, a  lien  will  exist  although  the  exact 
description  of  the  land  on  which  the  build- 
ing was  placed  was  not  specifically  named 
or  accurotely  known  by  the  vendor."  In 
Deatherage  v.  Henderson,  43  Kan.  68.'S,  23 
Pac.  1053,  the  court  say:  "The  right  to  the 
lien  must  be  created  at  the  time  or  befoie 
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the  material  is  furnished.  It  cannot  be  cre- 
ated afterward.  It  IS  the  furnishing  of  the 
material  under  a  contract  •with  the  intention 
and  understanding  that  it  shall  be  used  in 
erecting  the  building  that  creates  the  Uen." 
So,  also,  In  Choteau  et  al.  t.  Thompson  et 
al.,  2  Ohio  St.  114,  it  is  said  by  the  court 
at  page  12o:  "So,  if  a  materialman  sell  his 
wares  with  no  understanding,  express  or  Im- 
plied, as  to  their  application,  he  can  assert 
no  lien  upon  the  building  or  vessel,  in  which 
they  may  be  placed.  He  trusts  to  the  re- 
sponsibility of  the  buyer  alone,  and  takes  no 
security.  He  sells,  not  for  the  special  pur- 
pose named  in  the  statute  of  'constructing, 
altering,  or  repairing,'  but  for  any  purpose 
that  may  seem  best  to  the  buyer.  But  It 
is  only  where  the  materials  are  furnished  for 
a  purpose  named  in  the  act  that  a  lien  is  ac- 
quired." A  careful  reading  of  Hunter  v. 
Blanchard,  18  111.  322,  fails  to  disclose,  in 
the  opinion  of  the  court,  any  principle  in- 
volved in  this  case.  In  Cotes  v.  Shorey,  8 
Iowa,  416,  it  is  said:  "If  the  lumber  was 
furnished  from  time  to  time  and  charged  in 
account,  as  a  merchant  or  shopman  char- 
ges his  goods,  and  there  was  no  contract, 
agreement,  or  understanding  that  it  was  to  l>e 
used  In  the  erection  or  reparation  of  a  build- 
ing, plaintiffs  would  not  be  entitled  to  a  lien. 
To  entitle  the  party  furnishing  the  mate- 
rials to  a  lien,  it  is  not  sufficient  for  him 
to  show  that  he  sold  or  delivered  the  defend- 
ant lumber  company,  without  proof  to  es- 
tablish the  further  fact  that  it  was  upon  a 
contract  that  it  was  furnished  specially  or 
for  the  purpose  of  being  used  for  or  about 
the  building."  In  Neeley  v.  Searight,  113 
Ind.  310,  15  N.  E.  598.  it  is  said:  "The  com- 
plaint is  assailed  because  it  does  not  show, 
80  the  appellant  contends,  that  the  mate- 
rials for  the  price  of  which  plaintiff  below 
claimed  a  Hen  had  been  furnished  by  them 
for  the  erection  of  the  house  mentioned  in 
the  complaint.  While  the  averments  in 
that  regard  are  not  as  direct  and  specific 
as  they  might  have  been,  they  are  neverthe- 
less sufficient  Relevant  to  that  subject,  the 
averments  are  to  the  effect  that  in  the  year 
1883  the  defendant,  Mrs.  Neeley,  employ- 
ed William  D.  Gault  to  erect  a  dwelling 
house  and  other  structures  for  her  on  her 
lot,  which  is  particularly  described,  and  that 
Gault  procured  from  the  plaintiffs  certain 
materials  to  be  used  in  the  erection  of  the 
dwelling  house,  and  that  the  materials  so 
procured  were  thus  used.  It  is  averred  fur- 
ther tliat  the  plaintiffs,  at  and  before  they 
furnished  the  materials  to  the  contractor, 
notified  the  defendant  that  they  were  fur- 
nishing them.  Taking  these  averments  all 
together,  and  the  inference  necessarily  arises 
tliat  the  materials  were  furnished  for  and 
used  in  the  erection  of  the  dwelling." 

We  have  thus  reviewed  all  the  authorities 
cited  by  counsel  for  appellant  to  show  that 
many  of  them  are  in  support  of  the  doc- 
trine contended  for  by  appellee  and  others 


easily  distinguishable  from  the  case  here, 
and  that  only  two  cases  cited  by  counsel- 
Emery  V.  Hertig  and  Sodini  v.  Winter,  su- 
pra—are opposed  to  that  doctrine,  while  the 
overwhelming  weight  of  authority  is  In  sup- 
port of  it  When  the  language  of  our  stat- 
ute is  taken  into  consideration,  to  the  ef- 
fect that  the  mateilal  is  "to  be  used  in  the 
construction,"  etc.,  "of  the  building,"  to 
connection  with  the  testimony  of  the  wit- 
ness Pierce,  It  seems  that  the  conclusion  is 
<rresi8tible  that  at  the  time  the  lumber  com- 
pany furnished  the  material  for  the  build- 
ing company  the  particular  building  in  which 
the  material  was  to  be  used  was  unknown 
to  the  lumber  company,  and  the  lumber 
company  at  that  time  did  not  know  that 
the  building  company  intended  to  do  any 
work  for,  or  had  any  contract  with,  Mr. 
Anthony.  In  view  of  the  testhnony  of  Mr. 
Pierce,  It  cannot  possibly  be  seriously  con- 
tended that  the  materials  were  furnished 
upon  the  credit  of  a  building  and  contract 
which  were  unknown  to  the  lumber  compa- 
ny. In  Small  v.  Foley,  8  Colo.  App.  435, 
47  Pac.  64,  this  court  said  at  page  445,  8 
Colo.  App.,  and  page  68,  47  Pac:  "The  stat- 
ute gives  any  person  who,  by  contract  with 
the  owner,  shall  furnish '  any  material  for 
the  construction  of  any  building,  a  lien  upon 
the  building  and  the  land  it  occupies.  He 
1b  not  required  to  see  that  it  actually  goes 
into  the  building.  If  by  contract  he  fur- 
nished it  for  the  building,  whether  it  Is  used 
there  or  not,  he  is  entitled  to  a  Hen.  This 
is  what  the  statute  says,  and  we  cannot  by 
construction  distort  its  language  to  some- 
tliing  else." 

Applying  the  above  to  the  facts  of  this 
case,  it  seems  to  be  apparent  that  under  our 
statute  the  materialman  must,  at  the  time 
when  he  furnishes  his  material,  know  that 
the  material  is  to  be  used  in  some  particular 
building,  and  in  the  absence  of  proof  of  this 
character  he  has  failed  to  establish  bis  right 
to  maintain  a  lien.  It  will  not  do  to  say  In 
reply  to  the  above  that  there  might  have 
been  officers  of  the  lumber  company  who 
knew  the  necessary  facts,  or  that  they  did 
know  such  facts  from  the  method  in  which 
they  did  the;ir  business.  If  such  was  the 
case.  It  was  Incumbent  upon  the  lumber 
company  to  produce  this  evidence  at  the 
trial.  Falling  to  do  so,  we  are  of  the  opin- 
ion that  they  have  failed  to  bring  themselves 
within  the  requirements  of  the  law,  and 
that  as  to  this  branch  of  the  case  the  Judg- 
ment of  the  court  below  should  be  affirmed. 

Taking  up  the  Kobel  branch  of  the  case, 
the  testimony  shows  tliat  Kobel  was  a  sub- 
contractor for  the  galvanized  iron  and  tin 
work  under  the  original  contractor,  the 
building  company,  and  this  contract  must 
have  been  entered  into  previous  to  July  11, 
1899,  the  date  when  the  hiw  of  1889  went 
Into  effect  To  have  perfected  his  lien,  he 
should  have  proceeded  under  the  law  of 
1893.    Spangler  v.  Green,  21  Colo.  505,  42  Pac. 
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674,  52  Am.  St  Eep.  259;  Small  v.  Foley.  8 
Colo.  App.  438,  47  Pac.  64;  Chicago  Lumber 
Co.  V.  Dillon,  13  Colo.  App.  190,  56  Pac.  089. 
By  the  provisions  of  the  mechanic's  lien  law 
of  1893,  "every  person,  save  the  original  con- 
tractor, claiming  the  benefit  of  this  chap- 
ter, must  within  thirty  days  after  the  com- 
pletion of  any  building,"  etc.,  "or  after  the 
completion  of  the  alteration,  addition  to,  or 
repair  thereof,"  file  for  record  with  the  coun- 
'ty  clerk  and  recorder  of  the  county  In  which 
the  property  Is  situated  his  statement  clalpi- 
ing  a  Hen.  Laws  1893,  p.  818,  c.  117,  S  3. 
The  testimony  in  this  case  shows  that  the 
building  was  completed  September  25  or  26, 
188G.  Kobel  filed  his  lien  statement  with 
the  county  recorder  September  15,  1899. 
This  was  fatal  to  the  validity  of  the  lien. 
When  the  statute  says  that  the  lienor  must 
file  his  claim  "within  thirty  days  after  the 
<>ompletlon  of  the  buUding,"  a  lien  filed  be- 
fore such  completion  is  premature,  and  of 
no  effect.  Phillips,  Mechanics'  Liens,  {323a; 
Roylnnce  v.  San  Luis  Hotel  Co.,  74  6al.  273, 
20  Pac.  573;  Willamette  Co.  v.  Los  Angeles 
College  Co.,  94  Cal.  229,  29  Pac.  269;  Chi- 
cago Lumber  Co.  r.  Tomlinson,  54  Kan.  770, 
39  Pac.  694.  The  Judgment  in  favor  of  ap- 
pellee and  against  appellant  Kobel,  for  the 
above  reason,  must  be  sustained. 

For  the  reasons  above  indicated,  the  Judg- 
ment of  the  district  court  should  be  affirm- 
ed.   Affirmed. 


<U  Colo.  App.  319) 

BOTTOM  v.  BAHTON, 
{Court  of  Appeals  of  Colorado.    Jan.  11,  1904.) 

BILLS  AND  NOTES— TRUST  RELATIONSHIP— EV- 
IDENCE—SUFFICIENCY— BONA 
FIDE  HOLDERS. 

1.  Evidence  held  sufficient  to  sustain  a  finding 
that  plaintiff  held  a  note  in  trust  for  another. 

2.  Evidence  held  not  to  show  defendant  to 
have  been  a  bona  fide  holder,  for  a  valuable 
consideration,  of  a  note  not  yet  due. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Ellas  R.  Barton,  trustee  for 
Fanny  C.  Hough,  against  John  T.  Bottom. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.    AflSrmed. 

John  T.  Bottom  and  S.  L.  Carpenter,  for 
appellant.  Oliver  B.  Liddell  (Thomas  Ward, 
Jr.,  of  counsel),  for  appellee. 

MAXWELL,  3.  Appellee,  Barton,  his 
brother,  Joseph  C.  Barton,  and  his  niece, 
Mrs.  Fanny  C.  Hough,  were  legatees  under 
will  of  an  uncle  of  appellee  who  died  in 
Missouri  in  1803.  Items  2  and  4  of  the  will 
are  as  follows: 

•Ttem  2.  I  give  and  bequeath  to  Fanny 
C.  Hough,  daughter  of  Thomas  W.  Morgan 
and  wife  of  D.  M.  Hough,  the  sum  of  twenty 
thousand  dollars,  to  be  paid  over  to  my  neph- 
ew, Ellas  R.  Barton,  son  of  E:.  L.  Barton, 
to  be  by  him  held  for  the  sole  and  separate 
USA  of  the  said  Fanny  C.  Hough  for  and  dur- 


ing her  natural  life.  The  money  to  be  loan- 
ed by  the  said  trustee  at  the  best  interest 
that  can  be  obtained,  and  I  request  that  the 
said  trustee  attend  to  ^hls  without  charge. 
If  loaned  at  a  less  rate  of  interest  then  it 
must  be  on  real  estate  at  half  cash  value. 
I  desire,  however,  that  during  the  life  of  said 
Fanny  C.  Hough,  that  the  said  trustee  shall 
pay  her  one  hundred  dollars  per  month,  and 
in  case  the  said  Fanny  C.  Hough  dies,  leaving 
children,  then  the  bequest  shall  go  to  said 
child  or  children;  but  In  cage  the  said  Fanny 
C.  Hough  shall  die  without  any  child  or 
children  living  at  her  death,  or  any  grand- 
children living,  then  I  desire  that  the  amount 
above  bequeathed  to  her  shall  be  equally 
divided  between  the  following  children  of 
my  brother  Klmber  L.  Barton,  to  wit,  Eliza 
Frltchey,  Chas.  R.  Barton,  Joseph  C.  Barton 
and  William  Barton." 

"Item  4.  I  give  and  bequeath  to  Ellas  R. 
Barton,  Joseph  C.  Barton  and  Eliza  Frltchey, 
wife  of  John  A.  Frltchey,  children  of  K.  L. 
Barton,  each  the  sum  of  eight  thousand  dol- 
lars, provided  the  portion  given  to  Joseph  C. 
Barton  shall  be  delivered  to  Ellas  R.  Barton, 
to  be  held  by  him  in  trust  for  said  Joseph  G. 
Barton  and  used  for  his  benefit  as  my  said 
trustee  shall  think  for  bis  interest,  and  I 
request  that  said  trustee  manage  the  same 
without  charge." 

In  July,  1893,  the  executors  of  the  will 
turned  over  to  appellee,  as  trustee  for  his 
brother  and  Mrs.  Hough,  $28,000  worth  of 
securities,  among  which  securities  was  the 
Wells  note,  the  basis  of  this  litigation.  Short- 
ly thereafter  appellee  made  an  allotment  of 
the  securities  held  by  him  as  trustee,  by 
writing  in  pencil  upon  a  list  of  the  securities 
the  initials,  "J.  C,"  "J.  0.  B.,"  or  "P.,"  to 
indicate  the  person  to  whom  the  securities 
had  been  allotted;  the  Wells  note  being  there- 
by allotted  to  Mrs.  Hough.  By  a  letter  dated 
April  26,  1894,  appellee  notified  Mrs.  Hough 
of  the  allotment  which  he  had  made,  attach- 
ing to  the  letter  a  list  of  the  securities  al- 
lotted to  her,  in  which  list  appears  the  Wells 
note.  During  1803  appellee  procured,  through 
appellant,  two  loans  of  H.  Keeney,  of  Mis- 
souri, aggregating  $1,000,  evidenced  by  two 
notes  secured  by  chattel  mortgage  and  other 
collaterals.  During  the  time  involved  in 
these  transactions,  appellant  was  a  practicing 
attorney  at  law  in  Denver,  and  as  such  was 
employed  by  appellee  in  various  matters 
involving  bis  private  business,  the  estate  of 
bis  deceased  uncle,  and  the  collection  of 
the  Wells  note.  At  the  time  the  Wells  note 
was  delivered  to  appellee,  November,  1894, 
the  Keeney  notes  were  long  past  due,  unpaid, 
and  payment  of  the  same  was  being  urged  by 
appellant,  who  in  this  matter  was  acting 
In  his  capacity  as  attorney  for  Keeney.  Ap- 
pellant alleges  in  his  answer,  as  an  affirma- 
tive defense,  that  appellee  delivered  the  Wells 
note  to  him  In  his  own  behalf,  and  not  aa 
trustee  for  Mrs.  Hough;  that,  subsequent 
to  this  delivery  to  him,  appellee  persuaded 
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Wm  to  release,  and  he  did  release,  the  col- 
lateral security  held  by  him  for  tlie  imyment 
of  the  Keeney  notes,  upon  the  representation 
and  statement  of  appellee  that  he  was  the 
owner  of  the  Wells  note,  and  that  appellant 
held  the  Wells  note  as  security  for  the  pay- 
ment of  the  Keeney  notes;  that,  from,  the 
time  the  W^ells  note  came  Into  his  posses- 
sion until  after  the  same  had  been  collect- 
ed by  him,  he  had  no  knowledge  or  infor- 
mation from  appellee  or  from  any  other  source 
that  the  Wells  note  was  not  the  property  of 
the  appellee,  or  that  the  same  was  impressed 
with  a  trust  in  favor  of  Mrs.  Hough;  that 
he  collected  $3,623.70  on  the  Wells  note; 
that  after  deducting  therefrom  the  principal 
and  interest  due  on  the  Keeney  notes,  dis- 
bursements at  the  request  of  appellee,  and 
certain  sums  for  legal  services  rendered  ap- 
pellee, there  was  due  appellee  $338.70,  which 
amount  he  paid  appellee.  A  replication  put 
in  issue  the  affirmative  allegations  of  the  an- 
swer. 

This  controversy  arose  out  of  an  attempt 
of  appellant  to  pay  the  Keeney  notes  out 
of  the  proceeds  of  the  collection  of  the 
Wells  note.  An  injunction  restrained  appel- 
lant from  disbursing  the  proceeds  of  the 
Wells  note  in  payment  of  the  Keeney  notes, 
and  the  balance  of  the  proceeds  of  the  Wells 
note,  not  accounted  for  by  appellant,  $1,945, 
is  now  on  deposit  in  the  Denver  National 
Baiil:,  evidenced  by  a  certificate  of  deposit 
in  the  name  of  appellant  as  trustee— so  des- 
ignated by  an  order  of  the  court  below. 
Trial  to  the  court  resulted  in  a  decree  to 
the  effect  that  Mrs.  Hough  Is  the  owner  of 
said  sum  of  $1,945,  that  appellee,  as  trustee, 
Is  entitled  to  the  possession  of  the  same, 
and  that  appellant  pay  said  sum  to  appellee, 
which  decree  was  based  upon  the  following 
findings  of  fact:  "The  court  finds  from  the 
evidence  in  this  case  that  at  the  time  the 
certain  Wells  note  described  in  this  cause 
of  action  was  deposited  with  the  defendant, 
Bottom,  Ellas  R.  Barton  represented  to  the 
defendant  that  said  note  was  his  individual 
property;  that  subsequently  the  defendant. 
Bottom,  at  the  request  of  Ellas  R.  Barton, 
released  the  certain  chattel  mortgage  secur- 
ities which  he  then  held  to  secure  the  pay- 
ment to  one  Keeney  of  bis  notes,  which  the 
defendant  at  that  time  represented,  and  that 
Ellas  R.  Barton  agreed  with  the  defend- 
ant. Bottom,  that  a  sufficient  sum  of  money 
arising  from  the  proceeds  of  the  collection  of 
the  Wells  note,  when  collected,  might  be  ap- 
plied by  the  defendant.  Bottom,  to  the  pay- 
ment and  discharge  of  the  Keeney  notes  and 
indebtedness;  that,  at  the  thne  the  Wells 
note  was  left  with  Bottom  for  collection, 
Elias  R.  Barton  did  not  reveal  the  fact  to 
Bottom  that  he  (Barton)  at  the  time  was  the 
ti-ustee  for  one  Fanny  0.  Hough,  nor  that 
Fanny  C.  Hough  was  the  owner  of  the  whole 
or  any  part  of  the  Wells  ;iote.  The  court 
further  finds  that  the  defendant.  Bottom,  did 
release  the  Keeney  securities  upon  the  faith 


and  representation  and  promises  made  by 
Ellas  R.  Barton  to  Bottom  with  reference  to 
the  ownership  of  the  said  note,  and  the  agree- 
ment that  certain  proceeds  should  be  applied 
to  the  discharge  of  the  Keeney  notes  and  In- 
debtedness. The  court  finds  from  the  evi- 
dence that  at  the  time  the  Wells  note  was 
left  with  the  defendant.  Bottom,  for  collec- 
tion, the  same  was  the  property  of  one 
Fanny  C.  Hough,  and  that  Elias  R.  Barton 
was  then  the  trustee  of  said  Hough;  that 
he  held  said  note  In  that  capacity;  that  a 
fiduciary  relation  existed  between  Barton  and 
Hough,  by  virtue  of  a  certain  bequest  there- 
tofore made  by  Elias  R.  Barton,  of  Howard 
county,  Missouri,  the  deceased  uncle  of  the 
plaintiff;  that  the  Wells  note  was  delivered 
to  Elias  R.  Barton  as  a  portion  of  the  assets 
80  bequeathed,  and  was  delivered  to  Elias 
R.  Barton,  among  other  assets,  for  the  pur- 
poses of  delivery  and  distribution  by  him  to 
the  several  heirs  mentioned  in  said  bequest, 
being  twenty  thousand  dollars  to  Fanny  C. 
Hough.  The  court  finds  that  at  the  time  the 
Wells'  note  was  delivered  to  the  defendant. 
Bottom,  Bottom  had  neither  actual  nor  con- 
structive notice  of  the  ownership  of  said  note 
being  then  in  Fanny  C.  Hough.  The  court 
finds  from  the  evidence  that  subsequent  to 
the  collection  of  the  Wells  note,  and  subse- 
quent to  the  release  of  the  Keeney  securities, 
Elias  R.  Barton  did  state  to  the  defendant. 
Bottom,  for  the  first  time,  that  he  (Barton) 
was  all  the  time  acting  in  the  premises  for 
Fanny  C.  Hough,  and  tliat  all  the  proceeds 
of  said  Wells  note  was  the  property  of  Fanuy 
C.  Hough,  and  that  the  Wells  note  was  the 
property  of  Fanny  C.  Hough  before  the  col- 
lection thereof.  The  court  furth«  finds  that 
the  $1,945,  the  balance  of  the  proceeds  of 
said  note  not  accounted  for  by  the  defend- 
ant to  Fanny  C.  Hough.  Is  now  on  deposit  ■ 
in  the  Denver  National  Bank,  evidenced  by  a 
certificate  of  deposit  in  the  name  of  the  de- 
fendant. Bottom,  as  trustee— so  designated  by 
a  court  order  heretofore  made;  that  there 
has  heretofore  been  no  physical  delivery  to 
Keeney  of  the  said  sum  of  money." 

This  is  the  second  appearance  of  this 
case  in  this  court.  Bottom  v.  Barton,  12 
Colo.  App.  53,  54  Pac.  1031.  In  the  course 
of  the  opinion.  Judge  Wilson,  speaking  for 
the  court,  said  (page  56,  12  (Tolo.  App.,  page 
1032,  54  Pac):  "It  Is  true  that.  If,  as  Is 
claimed,  this  note  Is  impressed  with  a  trust, 
then,  under  the  circumstances  as  set  forth 
by  plaintiff,  the  money  arising  from  Its  col- 
lection might  be  also  impressed  with  a  trust, 
and  be  recovered  by  him,  upon  the  familiar 
principle  that  trust  money  or  the  proceeds 
of  trust  property  may  be  followed."  The 
rule  announced  In  the  foregoing  excerpt  is 
the  established  law  of  this  state.  First  Na- 
tional Bank  v.  Hummell,  14  Colo.  259,  23 
Pac.  98G,  8  L.  R.  A.  788,  20  Am.  St.  Rep.  257; 
MeCIure  v.  I^  Plata  Co.,  19  Colo.  122,  34 
Pac.  703;  Hopkins  v.  Buit,  24  Colo.  502,  52 
Pac.  670,  05  Am.  St  Rep.  238;    Hummell  t. 
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First  Katlonal  Bank.  2  Colo.  App.  671,  32 
Pac.  72;  Holden  y.  Piper,  6  Colo.  App.  71,  37 
Pac.  34;  Banks  &  Bros.  v.  Rice,  8  Colo. 
App.  217,  45  Pac.  515. 

It  Is  Insisted  tbat  the  case  under  consid- 
eration does  not  fall  wltbln  tbe  rule  above 
laid  down,  for  two  reasons:  First,  there 
was  not  suCacient  testimony,  or  any  testi- 
mony, upon  which  to  base  the  finding  that 
the  'Wells  note  was  held  by  appellee  in  trust 
for  Mrs.  Hough;  second,  that  the  evidence 
shows,  and  the  finding  of  the  trial  court  is 
to  the  eflfect,  that  the  appellant  was  a  bona 
fide  boldei;  for  a  valuable  consideration, 
of  commercial  paper  not  yet  due,  as  se- 
curity for  a  debt  due  Keeney. 

The  consideration  and  determination  of 
the  above  points  involves  an  examination  of 
the  testimony  taken  at  the  trial,  and,  as 
these  points  are  alone  relied  upon  by  coun- 
sel in  his  brief,  it  is  fair  to  presume  that 
the  abstract  of  record  prepared  and  filed  by 
counsel  would  in  a  measure,  at  least,  com- 
ply with  rule  14  of  this  court  (66  Pac.  vill), 
and  thereby  assist  the  court  In  Its  consid- 
eration of  the  questions  presented.  The  ab- 
stract consists,  exclusive  of  the  asslg^nments 
of  error,  of  about  43  pages,  16  pages  of 
which  are  devoted  to  the  evidence,  10  pages 
whereof  Is  an  abstract  of  certain  deposi- 
tions read  in  evidence  from  the  bill  of  ex- 
ceptions filed  at  the  former  trial  of  this 
cause,  but  not  made  a  part  of  the  record 
herein,  and  certifled  copies  of  the  will,  state- 
ments, authentications,  objections,  and  ex- 
ceptions saved.  The  testimony  of  the  wit- 
nesses beard  at  the  trial,  which  occupies 
194  folios  of  the  record.  Is  attempted  to  be 
set  forth  in  6  pages  of  the  abstract,  aud, 
after  a  most  diligent  and 'critical  examina- 
tion of  the  abstract,  we  have  utterly  failed 
to  discover  a  single  sentence  in  any  degree 
bearing  upon  either  of  the  points  relied  upon 
for  a  reversaL  In  this  condition  of  the  ab- 
stract, we  would  be  warranted  in  declining 
to  examine,  consider,  or  decide  the  points 
presented,  and  either  dismiss  this  appeal, 
or  affirm  the  Judgment,  for  a  failure  to  com- 
ply with  rule  14,  under  the  decisions  of  the 
appellate  courts  of  this  state.  Hunt  v.  Oh- 
mertx,  19  Oolo.  447,  24  Pac.  1047;  Thomp- 
son T.  Ditch  &  Reservoir  Co.,  25  Colo.  243, 
68  Pac.  607;  Sherman  ▼.  Logan  Co.,  9  Colo. 
App.  154,  47  Pac.  078;  Otto  v.  Hill,  11  Colo. 
App.  431,  63  Pac.  614.  However,  we  have 
decided  to  waive  the  enforcement  of  the 
.rule  in  this  case,  and,  at  the  expense  of 
much  time  and  labor,  have  examined  the 
entire  record. 

Does  the  testimony  support  the  finding 
that  the  Wells  note  was  held  by  appellee  in 
trust  for  Mrs.  Hough?  It  Is  unquestioned 
that  the  executors  turned  over  to  appellee, 
as  trustee,  under  the  express  terms  of  the 
will,  $28,000  worth  of  securities,  in  satisfac- 
tion of  the  legacies  to  Mrs.  Hough  and  ap- 
pellee's brother;  that  the  Wells  note  was 
•ne  of  these  securities;    that  appellee  held 


$20,000  worth  of  these  securities  as  trustee 
for  Mrs.  Hough.  Appellee  testified  that 
after  the  executors  delivered  to  him  the  se- 
curities^ July  17,  1893,  he  redelivered  them 
to  the  executors  for  collection,  taking  their 
receipt  therefor,  therein  specifically  describ- 
ing each  note;  that  thereafter  (the  date 
being  uncertain)  he  noted  in  pencil  on  this 
receipt,  opposite  each  note,  the  initials  "J. 
C,"  "J.  C.  B.,"  and  "F„"  which  indicated 
to  whom  each  note  had  been  allotted,  the 
Initial  "F."  indicating  Mrs.  Hough;  that  the 
Wells  note  was  thus  allotted  to  Mrs.  Hough, 
the  above  receipt,  which  was  introduced  in 
evidence^  so  disclosing;  that  September  6, 
1893,  be  wrote  Mrs.  Hough  that  be  held  for 
her,  as  trustee,  $20,000  worth  of  notes;  that 
April  26,  1894,  he  wrote  Mrs.  Hough,  In- 
closing a  list  of  the  notes,  as  follows: 
"Notes  received  from  Geo.  B.  Harrison  Ex. 
on  July  17,  1893,  and  assigned  to  Fanny  0. 
Hough  by  Ellas  R.  Barton,  trustee.  •  •  • 
Note  of  I*  0.  Wells  $3,671.30.  •  •  • 
Value  on  July  17,  1893,  when  receipted,  by 
E.  R.  Barton,  trustee,  and  assigned  to  F.  C. 
Hough."  There  is  not  a  word  of  testimony 
in  the  record  contradictory  of  the  above  tes- 
timony of  appellee.  As  between  Mrs. 
Hough  and  appellee,  there  can  be  no  ques- 
tion as  to  the  ownership  of  the  Wells  note. 

Appellant  In^sts,  however,  that  inasmuch 
as  the  notes  allotted  to  Mrs.  Hough  total 
$20,039.48,  and  as  It  appears  that  she  had 
been  theretofore  paid  $150  by  the  executors, 
therefore  appellee  and  his  brother,  under  the 
terms  of  the  will,  wore  interested  in  the 
notes  allotted  to  Mrs.  Hough,  to  the  amount 
of  $189.48,  and  that  no  allottmeut  could 
have  been  made  by  appellee  without  the  as- 
sent of  his  brother.  It  appears  that  appel- 
lee received  from  the  executors  his  legacy  in 
full,  which  disposes  of  this  contention,  so 
far  as  he  Is  concerned.  As  to  whether  or 
not  appellee  was  authorized,  under  the  terms 
of  the  trust,  to  make  the  allotment  which 
he  did,  we  do  not  decide,  but  appellant  is  in 
no  position  to  urge  this  point  to  defeat  a 
recovery  in  this  action. 

There  was  no  error  in  the  finding  that  ap- 
pellee held  the  Wells  note  in  trust  for  Mrs. 
Hough. 

Appellant  Insists  that  "the  evidence  clear- 
ly shows,  and  the  finding  of  the  trial  court 
is  to  the  effect,  that  the  appellant  defend- 
ant In  the  district  coiui;  was  the  bona  fide 
bolder,  for  a  valuable  consideration,  of  com- 
mercial paper  not  yet  due,  as  security  for  a 
debt  due  Hosier  Keeney  from  the  appellee, 
whQ  was  the  possessor  of  the  Wells  note." 
Upon  this  point  we  have  appellant's  testi- 
mony, as  follows:  "Que&  I  want  to  ask 
you  whether  this  Wells  note,  when  you  took 
it  back,  in  November,  1894,  was  due?  Ans. 
It  was  not  Ques.  On  Its  face?  Ans.  It 
was  not  It  was  past  due,  though,  when  It 
was  collected."  The  foregoing  was  Interpo- 
lated In  the  cross-examination  of  the  wit- 
ness, and  little  weight  seems  to  have  been 
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attached  to  It  at  the  time,  altbougb  It  Is 
made  tbe  basis  or  foundation  for  an  argu- 
ment extending  tbrougb  18  pages  of  appel- 
lant's brief,  as  it  comprises  the  entire  direct 
testimony  upon  this  point  contained  in  the 
record.  Appellant,  in  bis  answer,  alleges, 
"that  said  promissory  note  last  mentioned, 
which  will  be  herein  designated  as  the  Wells 
note,  was  deliyered  by  the  said  EUlas  R. 
Barton,  plaintiff  herein,  to  this  defendant, 
for  the  purpose  of  collection,  and  with  a 
request  on  the  part  of  Ellas  R.  Barton, 
plaintiff,  that  the  defendant  should  proceed 
to  the  state  of  Missouri  and  make  collection 
of  said  note."  And  appellant  repeatedly 
avers  in  bis  answer  that  this  note  was  la 
his  hands  for  collection.  It  hardly  seems 
possible  that  the  note  was  in  his  bands  for 
collection.  It  hardly  seems  possible  that 
the  note  would  have  been  placed  with  ap- 
pellant for  collection  unless  it  had  been  col- 
lectible—that  is,  past  due— especially  when 
it  appears  from  the  record  that  appellee  bad 
arranged  with  the  executors  for  collection 
of  these  securities  at  a  commission  of  2^ 
per  cent  An  authenticated  copy  of  the  in- 
ventory filed  In  the  probate  court  of  How- 
ard county.  Mo.,  March  2,  1893,  described 
this  note  as  follows:  "Note  on  L.  C.  'Wells, 
dated  July  7th,  1890,  due  two  years  after 
date  for  $3400.00.  7%  per  cent  compound 
Int  Int  paid  in  full  to  July  7th,  1892." 
The  fact  that  appellant  in  a  statement  reii- 
dered  to  appellee  Are  days  before  the  com- 
mencement of  this  suit  sought  to  charge 
appellee  |375  "for  aerrlces  rendered  in  the 
collection  of  the  Wells  note,"  etc.,  would  In- 
dicate that  he  did  not  at  that  time  consider 
himself  "a  bona  fide  holder,  for  a  valuable 
consideration,  of  commercial  paper  not  yet 
due,"  and  we  conclude  that  the  evidence 
does  not  show  him  to  have  been  such.  The 
contention  that  the  finding  of  the  court  was 
to  the  effect  that  be  "was  a  bona  fide  bolder, 
for  a  valuable  consideration,  of  commercial 
paper  not  yet  due,  as  security  for  the  debt 
due  Hosier  Keeney  from  the  appellee,  who 
was  in  possession  of  the  Wells  note,"  is  an- 
swered by  a  perusal  of  the  findings  of  the 
court,  hereinbefore  set  forth  in  full. 

The  facts  disclosed  by  the  record  render 
Inapplicable  the  many  authorities  cited  by 
appellant  and  for  this  reason  they  wlU  not 
be  discussed. 

Our  conclusion  as  to  the  facts  Is  In  ac- 
cordance with  that  of  the  court  below,  and 
the  Judgment  will  be  affirmed.    Affirmed. 


09  Colo.  A.  257) 

DOBBIN'S,  County  Treasurer,  v.  COLORADO 

&  S.  RY.  CO.  et  al.* 
(Court  of  Appeals  of  Colorado.    Nov.  9,  1903.) 

TAXATION— RAILROADS— ENFORCEMENT- 
EQUITABLE  REMEDIES. 
1.  Where  the  law  provides  (or  the  assessment 
and   levy   of   taxes   against   railroads,   making 


•KsbMrlng  denied  Februair  t,  1004. 


them  8  lien  on  the  section  of  the  roed  lying 
within  a  county,  as  it,  for  reasons  of  public 
policy,  will  not  permit  the  sale  of  such  part  of 
the  road,  or  any  of  the  personal  property  used 
in  its  operation  to  compel  payment,  and  as, 
where  a  road  lies  in  different  counties,  the  whole 
cannot  be  sold  for  taxes  in  one  county,  and 
thus  no  provision  is  made  for  the  enforcement 
of  the  tax,  the  law  contemplates  its  enforce- 
ment by  ordinary  remedies,  one  of  which  is  a 
proceeding  in  equity  to  establish  and  enforce  the 
lien  for  the  tax  against  its  property. 

Error  to  District  Court,  Boulder  County. 

Action  by  D.  E.  Dobbins,  as  county  treas- 
urer of  Boulder  cotmty,  against  the  Colorado 
&  Southern  Railway  Company  and  another. 
There  was  Judgment  of  dismissal,  and  plain- 
tiff brings  error.    Reversed. 

Lewis  S.  Young  and  Yeaman  &  Gove,  tat 
plaintiff  in  error.  Dines  &.  Wbitted  (K.  B. 
Wbitted,  of  counsel),  for  defendant  in  error 
Colorado  &  S.  By.  Co. 

GUNTER,  J.  General  demurrer  to  amend- 
ed complaint  sustained.  Judgment  of  dis- 
missal. Therefrom  this  proceeding.  The  facts 
appear  from  the  complaint 

During  18U8,  prior  to  December  29Ui,  tbfr 
Union  PaciHc,  Denver  &  Gulf  Railway  Com- 
pany owned  a  line  of  railroad  extending 
through  Arapahoe,  Boulder,  Larimer,  and 
Weld  counties,  this  state:  also  the  lolUnip 
stock  and  other  equipments  used  in  Its  opera- 
tion. This  property  was  assessed  for  such 
year,  and  a  tax  levied  thereon.  December 
291h  the  Colorado  &  Southern  Railway  Com- 
pany became  the  purchaser  of  this  property^ 
and  since,  as  owner,  has  operated  It  De- 
cember 31st  the  tax  list  signed  by  the  as- 
sessor was  delivered  to  the  county  treasurer 
as  bis  warrant  for  the  collection  of  taxes. 
A  part  of  the  taxes  thus  levied  has  not  been 
paid.  By  the  demurrer  Its  legality  is  ad- 
mitted. This  action  is  by  the  treasurer  of 
Boulder  county  to  establish  the  validity  <tf 
the  tax,  and  by  equitable  relief  compel  pay- 
ment Defendant  in  error  the  railway  com- 
pany denies  that  such  action  will  lie,  because 
not  given  by  the  legislative  department  The 
Legislature  has  provided  for  the  assessment 
of  the  property  of  railway  companies  tor 
purposes  of  taxation:  also  for  the  levy  of 
taxes  thereon.  It  Intended  that  such  In- 
terests should  contribute  by  way  of  taxes 
their  part  of  governmental  expenses.  It 
would  seem  reasonable  that,  such  being  the 
intent  of  the  legislative  department  It  also 
contemplated  that  In  default  of  payment  a 
compulsory  remedy  should  exist  It  could' 
scarcely  have  Intended  to  leave  the  questiOB 
of  payment  of  taxes  to  the  will  of  one  class 
of  taxpayers,  when  It  has  provided  compul- 
sory remedies  against  other  classes.  The  au- 
thorities sustain  this  reasonable  conclusion, 
and  are  that,  when  no  provision  whatever 
has  been  made  for  the  collection  of  a  tax, 
resort  for  Its  enforcement  may  be  bad  to 
ordinary  remedies,  one  of  which  is  a  proceed- 
ing In  equity  to  enforce  a  Ueo  for  the  tax 
against  property.    "But  instances  have  oc- 
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corred  of  tax  laws  which  provided  for  lay- 
'log  the  tax,  but  made  no  provision  whatever 
for  collection.  In  such  a  case  It  may  well 
be  held  that  the  Legislature  contemplated 
the  enforcement  of  the  tax  by  the  ordinary 
remedies,  and  therefore,  If  the  tax  was  as- 
sessed against  an  individual,  that  assumpsit 
would  lie  for  its  recovery.  The  same  rea- 
son would  support  a  proceeding  In  equity 
to  enforce  a  lien  for  the  tax  when  assessed, 
not  against  an  individual,  but  against  prop- 
erty." Cktoley  on  Taxation  (2d  Ed.)  15,  16^ 
"Sometimes,  also,  the  Implication  of  an  in- 
tent to  give  a  remedy  by  suit  may  be  so 
strong  as  to  be  conclusive;  as,  where  the 
statute  provides  for  a  tax,  but  is  silent  as 
to  the  method  of  collection."  Id.  435.  "Yet 
it  must  be  admitted  that  the  Implication  of 
an  Intent  to  give  a  remedy  by  suit  may  be 
so  strong  as  to  be  co.ncluslve;  as,  where  the 
statute  provides  for  a  tax,  but  makes  no 
mention  of  any  method  of  collection."  Black 
on  Tax  Titles,  t  45.  "The  general  rule  is 
that,  where  the  statute  specifically  provides 
a  remedy  for  the  enforcement  of  the  assess- 
ment, that  remedy  must  be  pursued,  but.  If 
a  right  be  given,  and  no  remedy  prescribed, 
the  courts  will  usually  provide  the  appropri- 
ate remedy."  Elliott  on  Railroads,  vol.  2, 
p.  H16,  I  791;  Territory  of  Kansas  v.  Rey- 
bwn,  1  Kan.  551,  5G0.  "It  Is  immaterial 
what  you  call  the  obligation  of  a  citizen  to 
pay  his  taxes.  It  Is  very  clearly  an  obliga- 
tion which  may  be  enforced  by  the  courts." 
United  States  v.  Pacific  Railroad,  4  Dill.  66, 
68,  Fed.  Gas.  No.  15,983.  This  delinquent 
tax,  under  the  statute,  is  a  lien  upon  the 
section  of  road  lying  within  Boulder  county; 
but  the  law  will  not  permit  the  county  treas- 
urer to  sell  such  part  of  the  road,  or  any  of 
the  personal  property  used  In  its  operation, 
to  compel  payment.  The  reasons  are,  the 
railway  company  is  a  quasi  public  corpora- 
tion, the  continued  operation  of  Its  road  is 
a  matter  of  public  interest,  and  a  sale  of  it 
in  fragments  would  be  Its  destruction  as  an 
entirety,  and  thus  impair,  if  not  destroy,  its 
usefulness.  Further,  to  sell  In  parcels  would 
unnecessarily  sacrifice  the  property  to  the 
injury  of  its  creditors  and  stocl^holders.  It 
can  only  be  sold  as  an  entirety. 

In  Farmers'  Loan  &  Trust  Company  t. 
Whitehead  and  Jones,  Treasurer  of  Jefferson 
County,  Colo.  (United  States  Circuit  Court, 
this  district.  No.  3,{)77),  the  treasurer  of  Jef- 
ferson county  had  sold  for  taxes  a  section  of 
railroad  lying  in  .lefferson  county.  The  suit 
was  to  enjoin  the  conveyance  of  the  property 
by  tax  deed.  The  railroad,  a  section  of 
which  had  been  sold,  extended  from  Denver, 
Arapahoe  county,  to  Golden,  Jefferson  coun- 
ty. A  preliminary  injunction  was  granted, 
and,  while  there  was  a  reversal  In  the  Cir- 
cuit Court  of  Appeals  [98  Fed.  10,  39  C.  0. 
A.  34],  it  was  not*  upon  the  point  for  which 
the  case  is  cited.  The  Circuit  Court,  speak- 
ing by  Hallett,  J.,  said:  "The  question  pre- 
sented in  the  bill  is  whether  a  sale  may  be 


made  of  a  portion  of  the  road  and  right  of 
way  of  the  company  in  the  manner  stated. 
and  It  seems  upon  authority  clear  that  no 
such  sale  can  be  made.  It  may  be  true  that 
the  entire  road  and  its  franchise  may  be 
sold  in  satisfaction  of  a  tax  levy,  as  npon 
other  indebtedness  due  from  the  company, 
but  a  part  of  the  road  cannot  be  sold  in  that 
way,  because  the  effect  Is  to  break  up  the 
property  into  several  parts,  and  make  it  un- 
manageable as  a  whole.  There  are  two  cas- 
es in  the  Supreme  Court  of  the  United  States 
which  show  that  a  part  only  of  the  railway 
and  franchise  of  a  railway  corporation  or 
other  public  corporation  cannot  be  sold  upon 
execution  under  a  Judgment  at  law.  The 
first  of  these  cases  Is  Cue  v.  Tide  Water 
Canal  Company,  24  How.  257,  16  L.  Ed.  635. 
The  other  Is  East  Alabama  Railroad  Com- 
pany V.  Visscher,  114  U.  S.  310,  6  Sup.  Ct 
869,  29  L.  Ed.  136.  A  sale  for  taxes  is  for  all 
questions  arising  in  this  suit  upon  the  same 
principle.  There  Is  also  a  federal  case  re- 
lating to  the  subject  of  taxes  in  8  Woods, 
434  [Fed.  Cas.  No.  5,351]-State  v.  Atlantic' 
&  Gulf  Railroad  Company— a  decision  which 
I  believe  has  been  uniformly  recognized  as 
sound  ever  since  It  was  made.  It  relates 
to  a  tax  sale,  and  Is  in  all  respects  similar 
to  the  case  under  consideration."  "While 
there  is  a  conflict  of  authority  on  this  sub- 
ject, the  decided  weight  is  that  the  right  of 
way,  if  sold  to  pay  the  assessment,  must 
be  sold  as  a  whole,  and  not  in  broken  frag- 
ments. The  public  have  a  right  to  have  a 
railway  remain  an  entirety,  and  It  would  be 
destructive  to  public  interest  to  permit  it  to 
be  broken  up  Into  disjointed  and  practically 
useless  fragments."  Elliott  on  Railroads,  yoL 
2,  I  790.  "As  we  have  elsewhere  shown,  it 
would  be  detrimental  to  the  interest  of  the 
public  as  well  as  to  that  of  the  railroad  com- 
pany and  the  llenhoiders,  to  permit  a  rail- 
road to  be  broken  up  and  sold  in  practically 
useless  fragments,  and  for  this  reason  it  is 
generally  held  that  the  lien  must  be  enforced 
against  the  entire  road  and  all  of  it  may  be 
sold;  in  a  proper  case,  to  satisfy  a  lien  there- 
on. In  some  instances,  however,  the  lien 
has  been  satisfied  by  sequestrating  the  earn- 
ings of  the  corporation  or  appointing  a  re- 
ceiver, without  a  sale  of  the  road."  Id.  voL 
8,  {  1074.  Chicago  &  N.  W.  R.  R.  ▼.  Forest 
County  et  al.,  05  Wis.  80,  89,  70  N.  W.  77. 
The  same  principle  which  forbids  the  sale 
of  the  road  In  fragments  forbids  the  sale  of 
personal  property  used  In  its  operation.  "If 
an  office  safe  at  a  depot,  in  which  the  agent 
deposits  and  keeps  his  daily  receipts  and 
valuable  papera.  Is  useful,  and  facilitates  the 
successful  operation  of  the  road,  it  could  no 
more  be  seised  under  execution  than  could 
a  section  of  the  rails  or  roadbed,  or  a  water 
tank.  These  things  are  Incident  to  the  fran- 
chise, and  cannot  be  disturbed.  They  are 
the  means  by  which  the  franchise  is  exer- 
cised. They  are  the  necessary  Instruments 
of  its  use."    N.  P.  R.  R.  Ca  ▼.  Sbimmell,  ft 
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Mont.  161,  0  Pac.  889.  Cliicago  &  N.  W.  R. 
U.  V.  Forest  Co.  et  al.,  supra.  lu  Railroad 
Company  v.  Lewton,  20  Ohio  St.  401,  the 
court  decreed  a  sale  of  the  entire  railroad  to 
satisfy  a  specific  lien  upon  a  section  of  the 
road,  and,  inter  alia,  said:  "Because  a  part 
may  not  be  sold  on  account  of  the  paramount 
right  of  the  public  to  keep  the  highway  in- 
tact, a  necessity  arises,  In  order  that  Justice 
may  be  done  to  the  defendant  in  error,  to 
decree  the  sale  of  the  whole  line  of  the  road 
to  satisfy  his  Hen."  In  National  Foundry  & 
Pipe  Works  v.  Oconto  Water  Co.  (C.  C.)  52 
Fed.  43,  45,  57,  It  was  said:  "Does  the  In- 
separable character  of  franchise  and  plant 
present  an  insuperable  obstacle  to  the  en- 
forcement of  a  right?  I  think  not.  •  •  • 
As  a  matter  of  common  equity,  plant  and 
franchise  should  be  decreed  to  be  sold  as  an 
entirety.  I  think  It  within  the  Inherent  pow- 
ers of  a  court  of  equity  to  so  decree;  not 
that  the  Hen  embraces  the  franchise,  but  be- 
cause plant  and  franchise,  by  act  of  the  de- 
fendant, have  been  rendered  inseparable." 
City  of  Covington  v.  District  of  Highlands 
(Ky.)  68  S.  W.  609,  672,  was  an  attempt  to 
collect  a  tax  owing  upon  and  constituting  a' 
lien  upon  part  of  the  system  of  waterworks. 
The  court  said:  "In  the  case  at  bar  the  col- 
lecting officer  could  not  levy  upon  the  prop- 
erty of  appellant  and  sell  it  at  public  outcry, 
because  In  both  of  the  cases  above  cited  we 
held  that  such  proceeding  was  improper. 
Now,  to  deny  the  taxing  district  the  right  to 
proceed  In  the  court  for  the  appointment  of 
a  receiver  to  collect  the  taxes  would  be  to 
leave  the  question  of  their  payment  entirely 
within  the  will  of  the  taxpayer.  As  the 
court  had  said  that  the  proper  proceeding  is 
by  the  appointment  of  a  receiver,  after  rea- 
sonable demand  for  the  payment  of  taxes 
and  a  default,  and  as  a  receiver  can  be  ap- 
pointed only  in  a  suit  between  litigants  in- 
volving a  Hen  upon  or  the  right  to  the  pos- 
session of  the  property  In  question.  It  neces- 
sarily follows  that  the  taxing  district  Is  thus 
recognized  as  entitled  to  maintain  its  action 
for  the  purpose  of  the  appointment  of  a  re- 
ceiver and  for  the  collection  of  the  taxes." 

The  question  before  us  has  not  been  ruled 
in  this  Jurisdiction.  In  Carlisle  v.  Pullman 
P.  C.  Co..  8  Colo.  320,  7  Pac.  164,  54  Am. 
Rep.  553— an  action  for  the  recovery  of  mon- 
ey alleged  to  be  due  the  county  on  account 
of  taxes— the  right  of  a  remedy  by  suit  was 
not  decided.  The  decision  was  for  the  tax 
debtor  upon  other  grounds.  In  Toll  Road 
Company  v.  Edwards,  3  Colo.  App.  74,  32 
Pac.  549,  the  county  treasurer  sued  to  re- 
cover a  certain  sum  claimed  to  be  due  for 
taxes,  bad  Judgment  below  and  upon  appeal. 
A  single  point,  by  agreement,  was  submitted 
as  deci^ve  of  the  case.  It  was  not  the  one  here 
involved.  The  Montezuma  Valley  Water  Sup- 
ply Company  v.  Bell,  20  Colo.  175,  36  Pac. 
1102,  was  an  action  by  the  county  treasurer 
against  the  Montezuma  Valley  Water  Supply 
Company  and  the  Colorado  Water   Supply 


Company  to  recover  from  the  former  taxes 
levied  upon  its  personal  and  real  property  for 
1887  and  1888,  to  have  such  taxes  adjudged 
a  Hen  upon  the  realty,  and  to  foreclose  such 
Hen.  The  county  treasurer  had  Judgment  be- 
low. The  abstract  of  the  record  shows  that 
all  of  the  delinquents'  property  was  In  the 
one  county,  La  Plata.  The  court  held  that 
the  statute  provided  a  specific  remedy;  that 
it  was  adequate;  and,  being  so,  must  be 
pursued.  The  case  quotes  approvingly  the 
following  from  Board  of  Education  v.  Old 
Dominion  I.  M.  &  M.  Co.,  18  W.  Va.  441. 
as  follows:  "It  would  seem  necessarily  to 
follow  that,  though  a  municipal  tax  was  ex- 
pressly declared  by  statute  to  be  a  Hen,  yet 
If  a  specific  mode  be  provided  whereby  the 
land  may  be  sold  to  satisfy  such  lien  no  salt 
could  be  brought  In  a  court  of  equity  to  en- 
force such  lien;  for  the  foregoing  decisions 
show  that  the  specific  statutory  mode  of  col- 
lection must  be  pursued,  and  other  cases  lead 
In  the  same  conclusion."  As  all  the  property 
of  the  tax  debtor  was  In  La  Plata  county. 
no  reason  existed  why,  even  If  It  was  a 
quasi  public  corporation— which  does  not  ap- 
pear from  the  opinion— Its  property  could  not 
be  sold  as  an  entirety.  If  so,  the  statutory 
remedy  was  adequate.  The  gist  of  the  hold- 
ing was  that,  because  the  statutory  remedy 
was  adequate,  the  action  would  not  He. 

The  property  of  which  the  section  of  road 
in  Boulder  county  is  a  part  Is  in  Its  entirety 
In  four  counties.  The  county  treasurer  can- 
not sell  the  section  of  road  in  his  county, 
nor  can  he  sell  the  road  in  Its  entirety  lie- 
cause  parts  of  It  are  without  his  county.  The 
tax  has  been  laid,  but  no  provision  made  for 
its  collection.  In  such  case  the  law  con- 
templates the  enforcement  of  the  tax  by  ordi- 
nary remedies,  one  of  which  Is  a  proceeding 
in  equity  to  establish  and  enforce  the  lien 
for  the  tax  against  property.  Such  Is  the 
proceeding  before  us.  The  complaint  stated 
facts  sufilcient  to  constitute  a  cause  of  action. 
The  absence  of  a  specific  statntoiy  remedy 
entitled,  we  think,  the  plaintiff  in  error  to 
resort  to  a  court  of  equity  to  compel  pay- 
ment of  the  tax. 

Judgment  reversed.    Reversed. 


(U  Colo.  App.  307) 
CERUSSITE  MIN.  CO.  t.  ANDERSON  et  al.* 
(Court  of  Appeals  of  Colorado.    Dec.  14,  1903.) 

PRACTICE— MOTIONS  —  DISPOSITION  —  WATVBR 
—NOTICE  OF  TRIAL— APPBAIy-QUBS- 
TIONS  REVIEWABLE. 

1.  Under  Mills'  Ann.  Code,  I  171,  providing 
that  issues  of  law  arise  on  demurrer  to  the  com- 
plaint, a  motion  to  make  a  complaint  more  spe- 
cific does  not  present  an  issue  of  law,  qnd  the 
determination  thereof  is  not  governed  by  Mills' 
Ann.  Code,  §  174,  i)roviding  for  the  disposition 
of  issues  of  law  arising  upon  a  complaint  before 
issues  of  fact. 

2.  Where  plaintiff  and  defendant  signed  a 
stipulation  to  the  effect  that  defendant's  motion 
to  make  the  complaint  more  specific  should  be 
overruled,   and  defendant  afterwards  filed    his 


*Rehearlng  dented  February  S,  1904. 


Digitized  by 


Google 


Colo.) 


CERUSSITE  MIN.  CO.  v.  ANDERSON. 


159 


aniswer,  he  thereby  waived  the  motion  to  make 
specific. 

3.  Where  a  cause  was  set  tor  trial  in  the  pres- 
ence of  defendant's  counsel,  who  made  no  ob- 
jection thereto,  all  irregularities  in  the  notice 
of  trial  or  service  on  defendaut  were  waived. 

4.  Under  the  express  provisions  of  Mills'  Ann. 
Code,  §  178,  trial  by  jury  may  be  waived  by 
failing  to  appear  at  the  trial. 

5.  Questions  predicated  on  the  evidence  can- 
not be  considered  on  appeal  where  no  evidence 
is  preserved  in  the  bill  of  exceptions. 

Appeal  from  Fremont  County  Court. 

Action  by  George  Anderson  and  W.  R. 
Noble,  partners  as  Anderson  &  Noble,  against 
the  Cerussite  Mining  Company.  From  a 
judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Samuel  H.  Baker,  for  appellant  Samuel  P. 
Dale,  for  appellees. 

MAXWELL,  J.  The  complaint  stated 
three  good  causes  of  action  against  defend- 
ant. In  three  counts,  upon  a  past-due  prom- 
issory note  and  two  dishonored  bank  checks, 
and  demanded  judgment  for  $830.G2  and  In- 
terest. The  answer  admitted  the  execution 
and  dellyery  of  the  note  and  bank  checks; 
attempted  to  arer  duress  in  the  execution 
and  delivery  of  the  same;  averred  payment 
of  a  large  part  of  the  sums  claimed  to  be 
due;  on  Information  and  belief,  averred  that 
plaintiffs  were  not  the  owners  of  the  note 
iind  checks  sued  on,  and  averred  willingness 
to  pay  whatever  sum  should  be  found  due. 
A  replication  put  in  Issue  the  afllrmatlve  de- 
fenses of  the  answer;  admitted  payment, 
since  the  commencement  of  the  suit,  of  a 
large  part  of  the  money  sued  foi;;  admitted 
that  the  note  and  one  of  the  checks  had  been 
paid  and  delivered  to  the  defendant;  and 
averred  that  at  the  time  of  such  payment 
no  question  of  duress  or  ownership  of  the 
note  or  bank  checks  was  raised  by  the  ap- 
pellant. Trial  by  the  court,  the  defendant 
hot  appearing,  and  judgment  In  favor  of 
plaintiffs  for  $385.67,  with  costs,  from  which 
this  appeal. 

In  apt  time  a  motion  was  interposed  to 
make  the  complaint  more  specific.  Subse- 
quently a  stipulation  was  filed,  signed  by 
counsel  for  twtli  parties,  to  the  effect  "that 
the  motion  of  the  defendant  should  be  over- 
ruled," granting  an  extension  of  time  with- 
in which  the  defendant  should  answer,  and 
farther  stipulating  that  plaintiffs  should  fur- 
nish an  itemized  account  before  the  expira- 
tion of  the  time  within  which  the  answer 
was  to  be  filed.  Thereafter  two  stipulations, 
extending  the  time  for  answer,  were  filed, 
neithtf  of  which  mentioned  the  itemized  ac- 
count No  order  of  court  was  made  upon 
the  stipulation  overruling  the  motion  to  make 
more  specific. 

Appellant  contends  that  the  court  was 
without  Jurisdiction  or  authority  to  proceed 
to  trial  and  judgment  while  there  were  mo- 
tions and  other  interlocutory  proceedings  on 
file  and  undisposed  of,  and  relies  upon  Mills' 

14-  See  Jury,  ToL  n,  Cent.  Dig.  i  184. 


Ann.  Code,  §  174,  and  authorities  there  cited, 
in  support  of  the  above  contention.  The 
above  provision  of  the  Code  is  inapplicable, 
as  shown  by  a  simple  reference  thereto: 

"Sec.  174.  When  there  are  Issues  both  of 
law  and  fact  to  the  same  complaint  the  Is- 
sues of  law  shall  be  first  disposed  of." 

"Sec.  171.  An  Issue  of  law  arises  uiwn  u 
demurrer  to  the  complaint" 

A  motion  to  make  more  specific  does  not 
present  an  issue  of  law.  The  parties  by  sign- 
ing the  first  stipulation,  had  disposed  of  the 
motion  to  make  more  specific,  and  the  de- 
fendant certainly  waived  It  by  filing  its  an- 
swer. 

Error  is  assigned  upon  the  action  of  the 
court  in  setting  the  case  for  trial  upon  a  no- 
tice served  by  one  of  the  plaintiffs.  No  ob- 
jection Is  made  to  the  form  of  the  notice,  or 
the  time  thereof,  but  solely  upon  the  ground 
that  the  same  was  served  and  proof  of  serv- 
ice made  by  one  of  the  plaintiffs.  The  tran- 
script of  record  sliows  that,  upon  the  day 
noticed  for  setting  the  case  for  trial,  "said 
defendant  comes,  by  Waldo  and  Dawson, 
Att'ys,  •  •  •  and,  it  appearing  to  the 
court  that  said  notice  of  trial  had  been  reg- 
ularly served  upon  said  defendant"  the 
cause  was  set  for  trial.  No  objection  was 
made  to  the  setting  of  the  case,  and,  the 
same  having  been  set  for  trial  In  the  pres- 
ence of  defendant's  counsel,  all  irregulari- 
ties In  the  notice,  or  service  thereof,  were 
thereby  waived. 

As  heretofore  stated,  the  cause  was  tried 
by  the  court,  the  plaintiff  waiving  a  jury,  in 
the  absence  of  defendant  and  its  counsel: 
and  appellant  contends  "that  the  trial  order 
in  this  case  was  without  authority  of  law, 
and  that  the  judgment  was  illegal  and  must 
be  reversed."  "When  a  cause  is  regularly 
reached  upon  the  calendar,  either  party  may 
bring  the  issue  to  a  trial  or  to  a  hearing,  and 
In  the  absence  of  the  adverse  party,  unless 
the  court  for  good  cause  otherwise  direct, 
the  party  appearing  may  proceed  with  his 
case,  and  take  a  finding,  verdict  or  judgment, 
or  dismissal  of  the  action,  as  the  case  may 
require."    Mills'  Ann.  Code,  S  176. 

Appellant  contends  that  it  was  entitled  to 
a  trial  by  jury,  and  that  failure  to  grant  such 
trial  was  error.  Mills'  Ann.  Code,  f  178,  dis- 
poses of  this  contention:  "Trial  by  jury  may 
be  waived  by  the  several  parties  to  an  Issue 
of  fact,  with  the  assent  of  the  tourt.  In  the 
following  manner:  First  by  failing  to  ap- 
pear at  the  trial,"  etc.  Leahy  v.  Dunlap,  6 
Colo.  552,  554. 

Appellant  also  contends  that  under  the 
law  and  the  evidence,  judgment  should  have 
been  for  the  defendant  We  have  disposed 
of  the  questions  of  law  presented,  and  may 
dispose  of  this  contention  by  the  statement 
that  no  evidence  is  preserved  in  the  bill  of 
exceptions,  and  no  question  predicated  there- 
on can  be  considered. 

There  being  no  error  In  the  record,  the 
Judgment  will  be  affirmed.    Affirmed. 
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(19  Colo.  App.  314) 

MURTO  T.  LE3M0N  et  al.* 
(Court  of  Appeals  of  Colorado.    Nov.  9,  1903.) 

NOTES  —  ACTIONS  —  PRKSUMPTIONS  —  OWNER- 
SHIP—INDORSEMBNT  —  DATE— TRUST  DEED  — 
RELEASES-AUTHORITY  OP  TRUSTEES— NOTICB 
TO  PURCHASER  —  EQUITABLE  REMEDIES  — 
LACHES— LIMITATIONS. 

1.  The  introdactioD  in  evidence  of  notes  with 
indorsements  thereon  presumptively  establishes 
nonpayment,  and  o'wnersfaip  in  the  indorsee  or 
his  administrator,  in  an  action  on  the  notes. 

2.  Undated  indorsements,  until  the  contrary 
appears,  take  the  date  of  the  note;  and  this  pre^ 
sumption  obtains  in  an  action  by  an  indorsee 
a^nst  the  maker  of  the  note,  or  in  proceed- 
ings to  foreclose  a  trust  deed  securing  the  note, 
and  also  against  defendants  who  attempt  to 
defeat  foreclosure  proceedings  by  an  aUeged 
release. 

3.  The  introduction  in  evidence  of  a  tmst 
deed  presumptively  establishes  that  It  has  not 
been  released. 

4.  Where  a  trust  deed  authorizes  the  trustee 
to  release  the  same  npon  payment  of  notes  se- 
cured thereby,  the  trustee  is  without  power  to 
release  except  on  payment;  and  of  this  limita- 
tion on  his  power  the  purchasers  of  the  property 
have  knowledge  through  the  record  of  the  trust 
deed. 

5.  One  is  not  gnllty  of  laches  in  bringing  suit 
on  notes,  to  foreclose  a  trust  deed  securing  them, 
and  to  cancel  an  unauthorized  release,  where  he 
institutes  liis  action  within  two  years  from  the 
maturi^  of  the  notes,  and  where  he  at  no  time 
gave  the  defendants,  who  were  grantees  of  the 
property  incumbered  b^  the  trust  deed,  any  rea- 
sonable ground  to  believe  that  it  had  been,  re- 
leased, and  there  was  no  evidence  that  he  knew 
of  the  conveyances  to  such  defendant  grantees 
until  about  the  time  of  the  institution  of  the  suit. 

6.  Laches,  so  as  to  preclude  the  enforcement 
of  a  right,  is  a  matter  of  defense,  the  burden  «^ 
proving  which  is  upon  defendants. 

7.  Mills'  Ann.  St.  {  2011,  providing  that  bills 
for  relief  on  the  ground  of  fraud  shall  be  filed 
within  three  yeai-s  after  the  discovery  of  the 
facts  constituting  the  fraud,  does  not  apply  to 
an  action  to  recover  a  personal  judgment  against 
the  maker  of  a  note  and  to  foreclose  the  trust 
deed  securing  the  same,  though  incidentally  It 
involves  the  cancellation  of  an  unauthorized  r^ 
lease  deed. 

Error  to  District  Court,  Otero  County. 

Action  by  Dennis  Murto,  as  administrator 
to  collect  the  estate  of  Samnel  Turbutt,  de- 
ceased, against  Laura  J.  Lemon  and  othera 
There  was  a  Judgment  for  plaintiff,  in  which, 
however,  the  court  declined  cancellation  of  a 
release  deed  and  foreclosure  of  a  trust  deed, 
and  plaintiff  brings  error  to  review  that  part 
of  the  Judgment    Reversed. 

Dan.  B.  Carey  and  Thomas  H.  Hardcastle, 
for  plaintiff  in  error.  O.  G.  Hess,  for  de- 
fendants In  error. 


GUNTER,  J.  May  2, 1891,  Laura  3.  Lemon 
and  her  husband,  Thomas  J.  Lemon,  gave 
their  promissory  note,  due  five  years  after 
date,  and  ten  Interest  notes,  maturing  semi- 
annually (the  Colorado  Securities  Company, 
payee),  and,  as  security  therefor,  a  trust  deed 
(usual  form;  same  date;  Aldrich,  trustee; 
recorded  May  7,  1891)  upon  real  estate  In 
Otero  connty.  C!olo.  The  trustee  was  author- 
ized by  the  trust  deed  to  release  the  same 

*It«l>Mriiic  denied  February  (,  ltd 


upon  payment  of  the  notes  secured  tbereby. 
This  deed  described  the  notes,  disclosing  that 
the  principal  note  matured  five  years  after 
date.  By  undated  indorsements  of  the  payee, 
the  principal  note  and  five  of  the  Interest 
notes  were  transferred  to  Samuel  Turbutt. 
November  28,  1892  (recorded  same  date).  AI- 
dricb,  as  trustee,  executed  what  purported  to 
be  a  release  deed  discharging  the  trust  deed. 
December  10,  1892,  Laura  3.  Lemon,  the 
owner  of  the  land  covered  by  the  trust  deed, 
conveyed  a  part  thereof  by  warranty  deed 
(recorded  same  date)  to  defendant  in  error 
Simpson.  In  December,  1895,  she  conveyed, 
by  deed  recorded  December  3,  1895,  the  re- 
mainder of  the  land  so  incumbered  to  de- 
fendant in  error  King.  Tliis  action  was 
brought  April  22,  1898,  by  Turbutt  upon  the 
principal  note  and  the  five  interest  notes, 
against  defendants  in  error,  for  the  purpose 
of  obtaining  a  personal  Judgment  against 
Laura  J.  Lemon,  the  canc^atlon  of  the  re- 
lease deed,  and  the  foreclosure  of  the  trust 
deed.  Turbutt  having  died  pending  the  ac- 
tion, plaintiff  in  error  was  substituted.  Trial 
to  the  court  resulted  in  a  Judgment  in  favor 
of  plaintiff  In  error  and  against  Laura  3. 
Lemon  npon  the  principal  note  and  interest 
notes.  The  court,  however,  declined  cancel- 
lation of  the  release  deed  and  foreclosure  of 
the  trust  deed.  From  such  ruling  is  tills 
proceeding  on  error. 

Plaintiff  in  error,  In  making  out  his  case 
below,  introduced  the  principal  note,  the  five 
interest  notes,  the  trust  deed,  and  rested. 

The  notes,  with  the  indorsements  tbereon. 
presumptively  established  ownership  in  plain- 
tiff in  error  and  nonpayment  Gumaer  v. 
Sowers  (Colo.  Sup.)  71  Pac.  1103;  22  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  688.  As  the 
indorsements  were  undated,  until  the  con- 
trary appeared  they  took  the  date  of  tbe 
notes.  "A  note  purporting  to  have  tbe  in- 
dorsement of  the  name  of  the  payee,  with  no 
indication  of  any  time  wben  It  was  made. 
Independent  of  tbe  date  of  tbe  note,  is  pre- 
sumed to  have  been  indorsed  on  that  day, 
because  that  date  will  apply  to  everything 
written  upon  the  same  paper."  Parker  v. 
Tuttle,  41  Me.  349,  351.  "And  in  the  absence 
of  evidence  to  the  contrary,  an  indorsement 
or  transfer  will  be  deemed  to  have  been 
made  at  the  time  and  place  of.  execution.** 
4  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  319. 
and  authorities  cited.  This  presumption  ob- 
tains in  an  action  by  an  Indorsee  against  tbe 
maker  of  the  note;  also  against  the  maker 
of  the  trust  deed  securing  it  in  a  proceed- 
ing to  foreclose.  "The  note  and  mortgage  are 
Inseparable;  the  former  as  essential,  the  lat- 
ter as  an  incident"  Carpenter  v.  Longan. 
16  Wall.  271,  274,  21  L.  Ed.  313.  We  see  no 
reason  for  denying  tbe  application  of  this 
presumption  as  to  the  date  of  the  Indorse- 
ment as  against  defendants  King  and  Simp- 
son, who.  in  this  proceeding  to  foreclose  the 
trust  deed,  are  attempting  to  defeat  it  by  the 
alleged  release.  Tbe  introduction  of  the  trust 
deed   raised   the   presumption   ttiat   It   bad 
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not  been  discharged.  "A  contract  obllsatlon 
shown  to  have  existed  at  one  time  will  be 
presumed  to  continue  until  Its  digebarge  Is 
shown.  Tbus  la  an  Indebtedness  shown  to 
have  existed  presumed  to  continue."  22  Am. 
A  Eng.  Ency.  of  Iaw  (2d  Ed.)  1243.  "The 
-onus  was  on  the  defendant,  for  the  reason 
that,  when  a  contract  Is  once  made  between 
parties,  it  binds  and  is  legally  presumed  to 
subsist  until  it  be  shown  to  have  been  per- 
formed or  rescinded."  Love  v.  Edmonston, 
27  N.  C.  354.    . 

The  introduction  of  the  indorsed  notes  pre- 
immptlTely  established  their  nonpayment,  and 
tbeir  assignment  to  Turbutt  on  the  date 
when  made;  and 'the  introduction  of  the 
trust  deed  presumptlTely  established  its  con- 
tinned  existence— tliat  Is,  that  it  had  not  been 
released.  There  was  no  evidence  adduced 
by  defendants  in  error  to  overcome  these  pre- 
sumptions. It  was  sbown  that  the  amoimt 
secured  by  the  trust  deed  had  been  paid  to 
Aldrlch.  The  release  deed  signed  by  him 
was  introduced.  There  was  no  evidence, 
however,  that  Aldrlch  was  authorized  to  re- 
-oeive  payment  or  to  execute  the  release  deed. 
It  appeared  that  the  notes  were  paid  to 
Aldrlch  before  maturity;  the  payment  being 
In  tlie  fall  of  1892,  over  three  years  before 
the  maturity  of  the  principal  note.  The  trust 
'deed  conferred  upon  Aldrlch,  as  trustee,  the 
power  to  release  when  the  notes  should  be 
paid.  He  was  without  power  to  release  un- 
til this  condition  should  be  satisfied.  Of  this 
limitation  upon  his  power,  King  and  Simp- 
son bad  notice  through  the  recorded  trust 
'deed.  If  they  relied  upcm  the  release  with- 
-out  payment,  they  did  so  at  their  peril.  They 
were  not  Innocent  purchasers  under  a  release 
-executed  without  payment  of  the  notes.  The 
release  was  without  payment  of  the  notes, 
And  before  their  maturity,  and,  having  been 
executed  without  payment  of  the  notes,  it 
was  made  without  satisfaction  of  the  con- 
dition which  the  trust  deed  made  necessary 
to  the  exercise  of  the  power  of  release.  The 
release  deed  was  therefore  invalid,  and  of 
this  Invalidity  King  and  Simpson,  through 
the  trust  deed,  were  charged  with  notice. 
Upon  the  same  principle  rests  Improvement 
Co.  ▼.  Whitehead,  25  Colo.  357,  54  Pac.  1023, 
71  Am.  St.  Rep.  140. 

It  is  said  that  plaintUf  was  guilty  of  such 
laches  as  to  bar  his  right  to  foreclose.  We 
think  not  The  principal  note  secured  by  the 
trust  deed  matured  May  1,  189C.  Plalntifr 
bad  six  years  from  maturity  of  this  note  In 
which  td  bring  this  action  for  a  personal 
Judgment  on  the  note  and  a  decree  foreclosing 
the  trust  deed.  McGovney  v.  Gwilllm,  16 
'Colo.  App.  284,  65  Pac.  346.  The  action  was 
brought  April  22,  1898,  being  vrithln  two 
years  after  such  maturity.  Plaintiff  at  no 
time  gave  either  of  the  defendants,  Simpscm 
«nd  King,  the  grantees  of  the  property  In- 
«umbered  by  the  trust  deed,  reasonable 
grounds  for  believing  that  the  trust  deed  had 
been  released.  Further,  there  is  no  evidence 
75P.-11 


that  plaintiff  knew  of  the  conveyance  to 
Simpson  and  King  until  about  the  time  of 
the  institution  of  this  action.  Laches  la  a 
matter  of  defense.  The  burden  was  upon 
defendants  to  make  it  out  This  they  did 
not  do. 

Appellees  say  this  action  la  barred  by  sec- 
tion 2911,  2  MlUs'  Ann.  St.  providing  that 
bills  for  relief  on  the  ground  of  fraud  shall 
be  filed  within .  three  years  after  the  dis- 
covery of  the  facts  constituting  such  fraud. 
This  is  not  a  bill  for  relief  on  the  ground  of 
fraud.  It  is  an  action  to  recover  a  personal 
Judgment  against  the  maker  of  the  note  se- 
cured by  the  tmst  deed,  and  Incidentally  to 
foreclose  the  trust  deed  securing  the  note. 
Incidentally  the  action  Involves  the  cancella- 
tion  of  an  unauthorized  release  deed.  The 
case  is  not  within  the  statute.  19  Am.  & 
Bug.  Ency.  of  Law  (2d  Ed.)  p.  247,  and  ao- 
thorltles  dted.  Plaintiff  in  error  had  six 
years  from  maturity  of  the  note  in  which  t» 
bring  this  action.  Aa  stated,  it  was  brought 
within  this  time. 

We  think  error  was  committed  In  declining 
to  cancel  the  release  deed  and  In  denying  a 
foreclosure^   Judgment  reversed.    Reversed. 


or  N«T.  Ml) 

OBISWOIiD  T.  BENDER.    (No.  1,648.) 

(Snpreme  Gonrt  of  Nevada.    Feb.  6,  1904.) 

APPEALS— BOND— MISJ0INDBR—RECORI>— 
DISMISSAIi. 

1.  An  appeal  from  an  order  rejecting  a  claha 
against  a  decedent's  estate,  from  an  order  dis- 
missing the  suit  of  appellant  against  the  estate 
as  represented  by  Its  attorneys  ad  litem  and  the 
sole  heir,  and  from  an  order  dismissing  his  suit 
against  the  administrator  of  the  estate,  with 
only  one  undertaking  for  S300,  will  be  dismiss- 
ed  for  misjoinder  of  appeals. 

2.  Where  an  appeal  record  shows  that  two 
cases  referred  to  in  the  notice  of  appeal  are  reair 
ly  one,  in  which  new  parties  have  been  substi- 
tnted,  and  which  has  never  been  tried  and  de- 
termined, BO  far  as  such  record  governs,  It 
shows  that  the  case  is  not  yet  appealable,  and 
the  appeal  sboold  be  dismissed. 

3.  Where  an  appeal  record  contains  no  stat^ 
ment  on  appeal,  no  bill  of  exceptions,  and  no 
specificatktn  of  error,  and  the  certified  copies  of 
the  court  minutes  are  not  embodied  in  any  state- 
ment, the  appeal  must  be  dismissed. 

Appeal  from  District  Clourt,  Washoe  County. 

Action  by  Eugene  Orlswold  against  O.  T. 
Bender,  administrator  of  the  estate  of  War- 
ren D.  B^person,  deceased.  From  an  order 
rejecting  bis  claim  against  the  estate,  an  or* 
der  dismissing  his  suit  against  tlM  estate  aa 
represented  by  its  g^uardians  ad  litem  and 
Bole  heir,  and  an  order  dismissing  his  suit 
against  the  administrator,  plaintiff  .appeals. 
Dismissed. 

Thos.  R  Baydon  and  Torreyaon  &  Snm- 
merfleld,  for  appellant  Cheney,  Hasaey  A 
Smith,  for  respondent 

PER  CURIAM.  Respondent  baa  mored  to 
dismiaa  this  sppeal  for  numerous  reasons,  one 
of  which  is  that  there  is  a  misjoinder  nf  ap- 
peala.    The  notice  of  appeal  atatea  that  it  la 
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taken,  first,  from  an  order  of  the  district 
judge  made  August  4,  1902,  rejecting  appel- 
lant's claim  against  the  estate  of  Warren  D. 
Epperson,  deceased;  second,  from  an  order 
of  the  court  dismissing  the  suit  of  appellant 
against  the  estate  of  W.  D.  Epperson,  repre- 
sented by  A.  E.  Cheney  and  W.  H.  A.  Pike, 
Esqs.,  its  attorneys  ad  litem,  and  Mrs.  W. 
D.  Epperson  as  sole  heir,  etc.;  and,  third, 
from  an  order  dismissing  the  suit  of  appel- 
lant against  Charles  T.  Bender  as  adminis- 
trator, etc.  One  undertaking  on  appeal,  in 
the  sum  of  $300,  was  given  to  secure  the 
payment  of  costs  and  damages  which  may  be 
awarded  against  appellant  The  litigation  In 
this  case  is  based  upon  a  claim  against  the 
estate  of  W.  D.  Epperson,  rejected  by  the 
district  Judge,  and  sought  to  be  established 
by  suit. 

If  the  notice  of  appeal  is  to  control.  It  is 
an  attempt  to  bring  up  in  one  appeal  an  or- 
der made  in  a  proceeding  for  the  settlement 
of  the  estate  of  a  deceased  person,  and  two 
orders  made  In  separate  and  independent 
actions,  with  one  undertaking.  The  provi- 
sions of  the  statute  concerning  appeals  re- 
quire an  appellant  to  furnish  a  written  un- 
dertaking, with  at  least  two  securities,  to  the 
effect  that  he  will  pay  all  damages  and  costs 
which  may  be  awarded  against  him  on  the 
appeal,  not  exceeding  |300.  Section  3436, 
Cutting's  Comp.  L.aws.  This  provision  is  In- 
tended for  the  security  of  the  respondent, 
and  would  "be  evaded  by  embracing  in  one 
appeal  judgments,  orders,  or  proceedings  in 
separate  causes.  The  statute  contemplates  a 
separate  appeal  for  each  case,  unless  an  or- 
der consolidating  causes  has  been  made  In 
the  trial  court.  White  v.  Appleton,  14  Wis. 
190;  Chamberlain  v.  Sage,  14  Wis.  193: 
Sweet  v.  Mitchell,  17  Wis.  125;  Noble  v. 
Strachan,  32  Wis.  314;  De  Sylva  v.  Henry,  4 
Stew.  &  P.  409;  Ayres  v.  Lewellln,  3  Leigh, 
609;  Kelly  v.  Deegan,  111  Ala.  153,  20  South. 
378;  Renn  v.  Saraos,  42  Tex.  104;  Cauley  v. 
Pittsburg  (Pa.)  40  Am.  Rep.  604;  Brown  v. 
Spofford,  95  U.  S.  474.  24  L.  Ed.  508;  Rich  v. 
Starbuok.  45  Ind.  310.  Appellant  relies  upon 
Edgecomb  v.  His  Creditors,  19  Nev.  149,  7 
Pac.  533.  In  that  case  there  were  several  or- 
ders appealed  from.  All  of  them  related  to 
the  question  whether  certain  specified  prop- 
erty was  exempt  from  execution.  The  court 
treated  them  as  one  order  upon  the  subject, 
requiring  but  one  undertaking  on  appeal.  If 
the  recitals  In  the  notice  of  appeal  be  deemed 
not  conclusive,  it  may  be  inferred  from  cop- 
ies of  court  orders  In  the  record  before  us, 
if  they  can  be  considered  for  any  purpose, 
that  Instead  of  two  suits  there  Is  In  reality 
only  one.  and  that  this  action  was  brought 
against  A.  B.  Cheney  and  W.  H.  A.  Pike,  as 
attorneys  ad  litem  for  the  estate,  and  Mrs. 
Epperson,  while  the  plaintiff  was  acting  as 
executor  of  the  estate,  and  as  such  was  dis- 
qualified to  sue  himself;  that  later,  and  after 
his  removal  on  account  of  his  claim,  C.  T. 
Bonder  was  appointed  executor  with  the  will 


annexed,  In  his  stead,  and  as  such  was  sub- 
stituted as  defendant  In  the  suit;  and  that 
orders  were  made,  not  dismissing  the  action, 
as  indicated  by  the  notice  of  appeal,  but  dis- 
missing Mrs.  Epperson  as  a  party  thereto, 
and  ordering  Judgment  for  costs  in  favor  of 
herself  and  Pike,  and  that,  as  to  the  merits 
of  plaintiff's  note  and  account,  the  suit  Is 
still  pending  against  C.  T.  Bender  as  admin- 
istrator with  the  will  annexed,  and  has  never 
been  tried  or  determined,  and  consequently, 
to  that  extent.  Is  not  yet  appealable,  even  If 
it  be  conceded  that  there  Is  only  one  suit; 
that  the  nonappealable  order  rejecting  plain- 
tiff's claim  should  be  ignored;  and  that  only 
one  appeal  bond  Is  required.  Among  the  pa- 
pers are  orders— one  dated  January  23,  1903, 
quashing  the  service  of  summons,  and  anoth- 
er March  7,  1903.  "that  the  motion  to  quash 
the  pretended  summons  be  sustained."  What 
the  latter  means,  for  what  reason  it  was 
made,  and  the  grounds  of  appellant's,  excep- 
tion to  it,  do  not  appear.  But,  beyond  all 
this,  and  fatal  to  the  appeal  as  held  by 
this  court  In  Qulnn  v.  Qulnn,  74  Pac.  5,  27 
Nev.  — ,  and  numerous  cases  there  cited, 
there  is  no  statement  on  appeal,  no  bill  of 
exceptions,  and  no  specification  of  error,  and 
the  certified  copies  of  the  court  minutes,  not 
being  embodied  in  any  statement,  cannot  be 
considered. 
It  is  ordered  that  the  appeal  be  dismissed. 


(la  Cal.  S99) 

SILVA  V.  BAIR.     (S.  P.  2,866.) 

(Supreme  Court  of  California.'   Jan.  14,  1904.) 

PLEADING— BILL  OP  PARTICULARS— TIME  FOR 
FURNISHING— FAILURE  TO  FILE}— DISCRETION 
OF  TRIAL  COtUT— ABUSE  OF  DISCRETION- 
LANDLORD  AND  TENANT— ABANDONMENT  OF 
LEASE— DAMAGES— EVIDENCE. 

1.  The  failure  of  a  party  to  file  a  bill  of  par- 
ticulars within  five  days  after  demand,  as  pro- 
vided by  Code  Civ.  Proc.  §  454,  which  enacts 
that,  in  case  of  fuilure,  evidence  of  the  claim  set 
up  in  the' bill  uliall  be  excluded,  does  not  neces- 
sarily give  the  other  party  a  right  to  have  the 
evidence  excluded,  but  it  is  within  the  discre- 
tion of  the  trial  court. 

2.  Where  a  bill  of  particulars  was  not  served 
within  the  five  days,  but  it  was  served  over  a 
month  before  the  cause  came  on  for  trial,  and 
no  objection  was  made  to  it  on  the  ground  that 
it  was  too  general  or  defective,  it  was  not  an 
abuse  of  discretion  not  to  exclude  evidence  un- 
der the  bill. 

3.  Where  defendant  claimed  damages  on  the 
ground  that  plaintiff,  who  bad  leased  a  dairy 
ranch  from  him,  bad  refused  to  execute  a  lease 
end  had  abandoned  the  premises,  evidence  as 
to  which  were  the  most  profitable  nlonths  for 
dairying,  offered  to  show  that  the  premises  were 
abandoned  at  the  close  of  a  profitable  season, 
and  defendant,  being  compelled  to  rent  them 
then,  suffered  a  detriment,  was  properly  ex- 
cluded, asi  not  bearing  on  the  measure  of  dam- 
ages, which  was  the  diCEercaoe  in  rentals. 

4.  In  an  action  by  a  landlord  for  damages 
Ijecuuse  of  the  tenant's  refusal  to  execute  a 
lease  and  abandonment  of  premises,  whereby 
the  landlord  was  compelled  to  rent  at  a  loss, 
the  measure  of  damages  was  the  difference  io 
rentals. 

5.  It  appearing  from  the  evidence  that  the 
landlord  had  agreed  that  the  tenant  might  "tnm 
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ocer"  the  premises  to  another,  and  bad  leased 
tbem  to  others,  he  could  not  recover. 

Department  2.  Appeal  from  Superior 
Court,  Humboldt  County;  G.  W.  Hunter, 
Judge. 

Action  by  John  P.  Silva  againat  Thomas 
Balr.  From  a  Judgment  In  favor  of  plaln- 
ticr,  defendant  appeals.    Affirmed. 

Ernest  Sevier  and  Denver  Sevier,  for  ap- 
pellant.   Gregor  &  Connick,  for  respondent. 

LOaiGAN,.J.  Plaintiff  on  May  10,  1900, 
entered  into  the  possession  of  a  dairy  ranch 
In  Humboldt  county,  belonging  to  defend- 
ant, under  an  agreement  to  lease  the  same, 
with  certain  personal  property  tbereon,  for 
a  term  of  five  years,  at  a  rental  of  $166.66 
per  month.  The  lease  was  prepared,  but 
was  not  executed  by  either  party.  In  Oc- 
tober, following  Iiis  entry  on  the  premises, 
plaintiff  became  dissatisfied  with  the  lease, 
and  so  announced  to  defendai^t;  and  it  was 
agreed  between  them  that,  if  the  plaintiff 
could  And  some  one  to  take  the  lease  off  his 
bands,  defendant  would  let  such  person  have 
it.  Thereafter  plaintiff  brought  prospective 
lessees  to  defendant,  to  whom,  about  said 
month  ot  October,  defendant  leased  the 
premises  tor  a  period  of  10  years,  upon  dif- 
ferent terms  from  those  upon  which  plaintiff 
held  them.  Plaintiff  thereupon  surrender- 
ed possession  of  the  premises  to  said  lessees. 
At  the  time  of  such  surrender  plaintiff  claims 
that  defendant  purchased  from  him'  certain 
hay,  beeta,  hogs,  and  calves  which  were  on 
the  premises,  and  it  is  to  recover  for  the 
reasonable  value /thereof  that  this  action  is 
brought  Defendant,  in  addition  to  a  de- 
nial that  be  ever  purchased  the  property,  in- 
terposed two  counterclaims.  No  point  la 
made  under  the  first.  So  it  will  be  unneces- 
sary to  consider  It  Under  the  second  be 
claimed  damages  in  the  sum  of  $000  for  the 
neglect  and  failure  of  the  plaintiff  to  sign 
the  lease  or  comply  with  its  terms,  and  for 
an  alleged  abandonment  of  the  premises. 
The  cause  was  tried  before  a  jury,  and  a 
verdict  rendered  in  favor  of  plaintiff.  De- 
fendant appeals  from  the  Judgment  entered 
tbereon,  on  a  bill  of  exceptions. 

No  point  Is  made  as  to  the  sufficiency  of 
the  evidence  to  sustain  the  Judgment  the 
points  urged  for  a  reversal  being  that  the 
uonrt  erred  in  admitting  and  rejecting  evi- 
dence, and  likewise  erred  in  some  of  its  In- 
structiouB  to  the  Jury.  The  allegations  of 
the  complaint  were  general— that  th6  plaintiff 
bad  sold  goods,  wares,  and  merchandise  to 
the  defendant  of  the  reasonable  value  of 
$1,290,  for  which  defendant  agreed  to  pay 
whatever  tliey  were  reasonably  worth.  De- 
fendant, before  trial,  and  on  February  C, 
I'JOl.  8erve<l  a  written  demand  on  plaintiff 
for  a  bill  of  particulars,  under  section  454 
of  the  Code  of  Civil  Procedure,  and,  no  bill 
having  been  furnished,  made  another  de- 
mand on  the  19th  of  the  same  month.    On 


March  4th  thereafter,  plaintiff  delivered  the 
bill  of  particulars  demanded. 

On  the  trial  defendant  objected  to  the  in- 
troduction of  any  evidence  upon  said  ac- 
count, on  the  ground  that  the  bill  of  partic- 
ulars had  not  been  furnished  within  five 
days  after  demand,  as  provided  by  the  sec- 
tion. The  objection  was  overruled,  and  evi- 
dence of  the  account  permitted.  The  appel- 
lant claims  this  was  error.  The  bill  of  par- 
ticulars, however,  was  served  a  little  over  a 
month  before  the  cause  came  on  for  trial. 
It  seems  to  have  been  as  full  and  complete 
as  defendant  wished  it  No  objection  was 
made  at  or  before  the  trial  that  it  was  too 
general  or  defective.  The  only  objection 
was  that  it  was  not  delivered  within  the 
statutory  time.  This,  however,  did  not  give 
the  defendant  an  absolute  right  to  have  the 
evidence  offered  rejected  at  the  trial.  It 
was  within  the  discretion  of  the  court  to 
determine  whether,  under  the  circumstan- 
ces, the  penalty  of  the  statute  should  be  en- 
forced, and  the  evidence  excluded.  That 
discretion  seems  to  have  been  exercised  in 
harmony  with  the  decision  of  this  court  in 
McCarthy  v.  Mt  Tecarte  L.  W.  Co.,  110  Cal. 
692,  43  Pac.  392,  and  we  think  properly  so. 
In  that  case  the  court  says:  "If  the  defend- 
ant receives  the  copy  long  enough  before 
the  trial  to  enable  him  to  examine  it  and 
prepare  his  defense,  so  far  as  he  is'  con- 
cerned the  statute  has  fulfilled  its  usefulness. 
It  would  be  to  the  last  degree  oppressive  to 
hold  that  the  plaintiff  must  lose  his  cause  of 
action  because,  though  he  had  furnished 
the  copy  of  his  account  more  than  forty  days 
before  the  trial,  he  bad  served  it  upon  the 
sixth  Instead  of  the  fifth  day  after  demand." 

The  next  error  assigned  is  that  the  court 
improperly  refused  to  allow  defendant  to 
introduce  certain  evidence  under  his  second 
counterclaim.  The  proffered  evidence  tend- 
ed to  show  which  were  the  most  profitable 
months  for  dairying,  and  was  .offered  upon 
the  theory  that  defendant  bad  a  right  to 
prove  that  the  premises  were  abandoned  by 
plaintiff  at  the  close  of  the  profitable  sea- 
son, and  that  defendant,  being  compelled  to 
rent  them  at  the  beginning  of  the  unprofita- 
ble season,  suffered  a  detriment;'  that  the 
rental  value  of  the  premises  in  October, 
when  plaintiff  abandoned  them,  was  a  great 
deal  less  than  when  he  took  possession  of 
them  in  the  previous  May.  There  is  no 
doubt  but  that  defendant  had  a  right  to 
show  such  damage,  but  proof  of  the  profitable 
or  unprofitable  months  of  the  dairying  sea- 
son was  not  the  proper  way  to  do  so.  Nor 
was  he  in  any  manner  precluded  from  in- 
troducing legitimate  evidence  to  that  end. 
When  this  evidence  was  offered,  it  was  an 
undisputed  fact  in  the  case  that  defendant 
had,  before  plaintiff  left  the  premises,  leas- 
ed them  to  others  at  a  stipulated  rent  per 
month  for  a  long  term  of  years.  The  court 
held,  in  passing  on  the  objection  to  the  tes' 
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timony  offered  by  the  defendant  on  tbts 
point,  tbat  the  true  measure  of  damages 
would  be  the  difference  In  the  rental  value 
of  the  premises— the  difference  between  the 
rent  agreed  to  be  paid  by  plaintiff  and  the 
rent  which  was  agreed  to  be  paid  by  the 
tenants  to  whom  the  premises  had  been  sub- 
sequently rented,  if  it  were  less.  In  so  hold- 
ing, the  court  announced  the  correct  rule. 

Aside  from  this,  however,  we  do  not  think 
the  defendant  was  entitled  to  any  damages 
under  any  rule.  His  claim  for  them  was 
based  upon  the  theory  that  the  plaintiff  had 
repudiated  the  lease  and  abandoned  the 
premises  before  the  end  of  the  term.  The 
evidence  clearly  shows,  however,  that  plain- 
tiff surrendered  his  rights  under  the  lease 
and  possession  of  the  property  without  ob- 
jection from,  and  by  express  consent  of,  the 
defendant.  In  this  particular  the  defend- 
ant himself  testified:  "When  Mr.  Silva 
[plaintiff]  complained  to  me  about  the  place, 
I  told  hhn,  if  he  could  find  anybody  that 
would  take  it  off  his  hands,  I  would  let  them 
have  It  •  *  •  I  told  Mr.  Silva  he  could 
turn  the  ranch  over  to  the  Svriss  boys  [the 
persons  to  whom  defendant  did  lease  It]  If 
he  wanted  to."  This  is  made  more  certain. 
If  additional  certainty  were  necessary,  by 
the  fact  that,  before  plaintiff  had  actually 
left  the  premises,  defendant  arranged  to 
lease  and  did  lease  them  to  others  on  dlflferr 
ent  terms  and  for  a  different  period  than 
contained  In  the  lease  to  plaintiff.  Under 
these  circumstances,  defendant  would  not, 
under  any  theory,  be  entitled  to  damages 
for  breach  of  the  terms  of  the  lease  which  be 
agreed  should  be  rescinded,  and  which  was 
In  fact  rescinded. 

Appellant  complains  of  the  refusal  of  the 
court  to  give  two  instrnctlona  asked  by  him. 
They  were  properly  refused.  They  assumed 
to  state  rules  for  estimating  damages  In  fa- 
vor of  defendant  which  were  neither  perti- 
nent nor  correct 

Some  of  the  instructions  which  were  given 
are  challenged  as  being  argumentative  and 
trenching  on  the  province  of  the  jury.  Our 
attention  Is  not  particularly  called  to  their 
alleged  argumentative  character,  and  we 
cannot  discover  that  there  was  any  Invasion 
•ot  the  province  of  the  Jury  by  the  court 
The  instruction  to  the  Jury  that  If  they 
found  that  the  transaction  between  plain- 
tiff and  defendant  operated  as  a  sale  of  the 
hay,  etc.,  to  defendant,  they  should  find  a 
rerdict  against  defendant  for  their  value, 
(ess  the  amount  of  any  counterclaim  In  his 
favor.  Is  open  to  no  objection.  Neither  Is 
the  instruction  which  was  given  concerning 
growing  crops. 

We  do  not  perceive  that  any  of  the  objec- 
tions urged  by  appellant  call  for  a  reversal 
of  the  Judgment,  and  it  Is  therefore  affirmed. 

We  concur:  McFARLAND,  J.;  HBN- 
SHAW,  J. 


(HI  Cal.  SIO) 
FRIES  V.  AMERICAN  LEAD  PENCIL  00. 
(S.  F.  2,736.) 

(Supreme  Court  Of  California.    Jan.  14,  1901.) 

MASTER  AND  SERVANT— INJURIHS  TO  MINOR— 
INSTRUCTIONS— CREDIBILITY  OP  WIT- 
NESS-MANNER OP  WITNESS. 

l.Code  Civ.  Proc.  S  1847,  declares  that  the 
presumption  that  a  witness  speaks  tlie  tmtb 
may  t>e  repelled  by  the  maniier  in  which  he  tes- 
tiliea.  held,  that  au  instruction  that  the  jury 
were  to  judge  of  the  credibility  of  a  witness  by 
his  "appearance"  was  error. 

2.  Qt.  Code,  §  -JiiSS,  declares  that  for  the 
breach  of  an  obligation  not  arising  from  con- 
tract the  measure  of  damages  is  the  amount 
which  will  compensate  for  the  detriment  prox- 
imately caused  tliereby.  Held,  that  an  instruc- 
tion in  an  action  for  injuries  to  a  servant  that 
plaintiff  should  recover  such  damages  as  the 
jury  should  "feel"  plaintiff  entitled  to  was  er- 
roneous. 

3.  In  an  action  for  injuries  sustained  by  a 
minor  servant  the  court  instructed  that,  if  the 
jury  should  find  tbat  the  child  was  of  that  char- 
acter and  intelligence  that  it  knew  of  the  dan- 
ger itself,  and  that  the  negligence  of  defendant 
did  not  contribute  to  the  injury,  they  should 
find  for  defendant.  BeH,  that  the  instruction 
was  erroneous,  since,  if  defendant  was  not 
negligent,  there  was  no  liability. 

4.  If  a  minor  servant,  with  knowledge  of  dan- 
gers of  his  employment,  voluntarily  enconnters 
the  risk,  and  is  injured  through  bis  own  neg- 
ligence, the  employer  is  not  responsible,  wheth- 
er he  has  instructed  the  minor  or  not. 

5.  In  an  action  for  injuries  sustained  by  a 
minor  servant  defendant  requested  the  court  to 
charge  that  the  law  requires  of  a  child  care  and 
prudence,  equal  to  its  capacity,  and  that,  if 
plaintiff  knew  of  the  character  of  the  machine 
which  caused  his  injury,  but,  while  speaking 
to  the  one  operating  it,  car^essiy  placed  his 
hand  on  the  machine,  so  that  the  injury  was  in- 
flicted without  fault  on  the  part  of  defendant, 
the  verdict  should  be  for  defendant.  BeM,  that 
such  instruction  was  not  covered  by  an  instruc- 
tion that,  if  the  child  was  possessed  of  such 
intelligence  that  it  knew  of  the  danger,  and  the 
negligence  of  defendant  did  not  contribute  to 
the  injury,  the  verdict  should  be  for  def«idant. 

Department  2.  Appeal  from  Superior 
Court  Fresno  Coun^;  J.  B.  Webb,  Judge. 

Action  by  Alec  'Fries,  by  his  guardian  ad 
litem,  against  the  American  Lead  Pencil 
Company.  From'  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

L.  L.  Cory  (C.  H.  Wilson,  of  counsel),  for 
appellant  A.  M.  Drew  and  F.  H.  Short,  for 
respondent 


HENSHAW,  J.  Plaintiff  sued  to  recover 
damages  for  personal  Injuries  sustained  while 
in  the  employ  of  the  defendant  at  Its  lead 
pencil  factory.  He  had  been  engaged  to  as- 
sist an  older  brother,  who  was  sawing  blocks 
of  wood  into  little  slabs,  from  which  the 
pencils  are  made.  The  brother  was  running 
a  small  circular  saw,  and  It  was  the  duty  of 
the  plaintiff  to  bring  to  the  machine  the 
blocks  which  were  being  sawed,  and  to  gath- 
er up  and  tie  into  bundles  the  slabs  that  fell 
from  the  machlue  to  the  floor.  Although 
plaintifTs  employment  was  about  tbe  ma- 
chine, he  was  not  concerned  with  the  ma- 
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chine  nor  with  the  saw.  While  engaged  in 
hla  occupation,  his  brother  called  to  him  to 
give  him  some  directions,  and  as  be  stood 
near  his  brother  to  receive  them  his  band 
came  in  contact  with  the  revolving  saw,  and 
the  accident  occurred.  The  complaint  char- 
ges the  defendant  with  negligence  in  failing 
to  instruct  the  plaintiff  as  to  the  dangers 
of  his  employment  The  verdict  was  for 
plaintiff,  and  from  the  judgment  defendant 
appeals. 

1.  The  sole  Instruction  which  the  coort 
gave  upon  the  credibility  of  witnesses  and 
the  weight  to  be  accorded  to  their  testimony 
was  in  the  folloVlng  language:  "In  this  case 
you  are  the  Judges  of  the  weight  and  cred- 
ibility of  the  testimony  that  has  been  intro- 
duced before  you,  and  you  are  to  judge  of 
that  by  the  appearance  of  the  witnesses  who 
have  appeared  on  the  witness  stand  and  their 
interest  as  It  may  appear  In  the  case." 
This  Is  a  departure  from  the  plain  and  ex- 
plicit language  of  the  law.  The  Code  of 
Procedure  says  (section  1847):  "A  witness  is 
presumed  to  speak  the  truth.  This  presump^ 
Hon,  however,  may  be  repelled  by  the  man- 
ner In  which  be  testifies,  by  the  character  of 
bis  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity, 
or  bis  motives,  or  by  contradictory  evidence; 
and  thk  jury  are  the  exclusive  judges  of  his 
credibility."  If,  to  meet  the  needs  of  a  case^ 
ampliflcation  of  this  rale  is  desirable,  that 
also  will  be  found  in  section  2061  of  the 
same  Code.  Here  the  jury  was  told  that  the 
weight  and  credibility  of  the  testimony  giv- 
en by  a  witness  was  to  be  measured  by  the 
appearance  of  the  witness  as  be  was  pre- 
sented to  them.  Such  Is  not  only  not  the 
law,  bat  it  is  In  hostility  to  the  law.  The 
law  says  that  the  presumption  of  truth-telling 
may  be  repelled  by  the  manner  in  which  the 
witness  testifies,  together  with  the  character 
of  bis  testimony.  The  appearance  of  the 
wUness  upon  the  stand  Is  but  one  of  the 
elements  going  to  make  up  the  manner  in 
which  he  testifies,  and  to  limit  the  jury  In 
weighing  the  evidence  to  the  appearance 
alone;  and  to  charge  them,  as  here  they  were 
charged,  that  the  appearance  of  the  witness 
alone  is  to  govern  them,  is  an  error  as  in- 
jurlous  as  it  is  unnecessary. 

2.  The'  court  further  Instructed  the  jury: 
"If  in  this  case  yoa  believe  from  the  evi- 
dence that  the  defendant  in  this  case  failed 
to  Instruct  the  child  as  to  the  danger  sur- 
rounding the  work  where  it  was  employed, 
and  that  by  reason  of  that  failure  to  Instruct 
the  child  the  child  was  Injured,  then  it  will 
be  your  duty  to  give  the  child  such  amount 
of  damages  as  yon  feel  It  is  entitled  to,  not 
exceeding  the  amount  prayed  for  in  the  com- 
plaint." Here  again  Is  an  unnecessary  de- 
parture from  the  plain  and  express  rule  of 
law  governing  damages.  Section  3333  of  the 
Civil  Code  declares:  "For, the  breach  of  an 
obligation  not  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise 


expressly  provided  by  this  Code,  Is  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby  wheth- 
er it  could  have  been  anticipated  or  not." 
The  damages,  therefore,  permissible  in  such 
cases,  Is  the  amount  in  money  which  will 
compensate  for  all  injury  proximately  caused 
thereby.  To  say  that  the  jury  may  award 
such  damages  as  they  feel  the  plaintiff  is 
entitled  to  Is  the  equivalent  to  telling  them 
that  they  may  give  play  to  their  emotions 
of  sympathy  for  the  injured  child,  emotions 
which,  eminently  proper  In  themselves,  can 
have  no  just  place  in  fixing  an  award  for 
actual  damage.  Thus  the  jury  would  be  jus- 
tified In  departing  from  the  express  rule  that 
the  damages  must  be  proximate,  and  would 
be  permitted,  under  the  influence  of  their 
feelings  to  make  an  award  which,  based  upon 
sympathy,  would  contain  elements  of  dam- 
age, both  speculative  and  remote.  Brie  Iron 
Works  V.  Barber,  102  Pa.  156. 

8.  The  court,  after  instructing  the  jury  as 
to  the  responsibility  of  defendant  for  falling 
to  Inform  the  child  of  the  dangers  surround- 
ing its  employment,  proceeded:  "If,  on  the 
other  band,  you  should  find  from  the  evi- 
dence that  the  child  was  of  that  character 
and  possessed  of  such  Intelligence  that  it 
knew  of  the  danger  Itself,  that  it  was  famil- 
iar with  the  danger  of  such  work,  the  danger 
surrounding  it,  and  that  the  negligence  of 
the  defendant  did  not  contribute  to  the  In- 
ju^,  then  it  would  be  your  duty  to  find  for 
the  defendant."  This  instruction  is  clearly 
erroneous.  If  the  negligence  of  the  defend- 
ant did  not  contribute  to  the  injury,  that 
was  an  end  to  the  liability  of  the  defendant 
under  all  circumstances,  and  without  regard 
to  other  considerations.  If,  however,  the 
child,  as  in  the  instruction  premised,  was  of 
sufficient  Intelligence  to  be  able  to  compre- 
hend, and  did  In  fact  comprehend,  the  danger 
surrounding  its  occupation,  then  no  negli- 
gence could  be  imputed  to  defendant.  If  it 
did  not  give  the  employs  Instructions  upon 
that  point  The  insertion  of  the  clause,  "and 
that  the  negligence  of  the  defendant  did  not 
contribute  to  the  Injury,"  Imports  a  wholly 
erroneous  conception  Into  the  Instruction. 
Having  regard  to  the  tender  years  of  a  minor 
employe,  its  capacity  for  understanding,  and . 
Its  opportunities  to  understand,  if,  with 
knowledge  of  the  dangers,  it  voluntarily  en- 
counters the  risk,  and  through  its  own  negli- 
gence is  injured,  the  employer  Is  not  re- 
sponsible, whether  he  has  Instructed  the  child 
as  to  those  dangers  or  not  Bodgers  v.  Rail- 
way, 67  Cal.  60S,  8  Pac.  877;  Baxter  ▼.  Bob- 
erts,  44  Cal.  187,  13  Am.  Rep.  160;  Bailey's 
Master's  Liability  for  Injuries  to  Servant, 
p.  114.  Moreover,  even  If  the  negligence  of 
the  defendant  did  "contribute  to  the  injury," 
yet  if  plaintiff,  having  regard  to  bis  tender 
years  and  his  capacity  and  opportunities  for 
understanding,  was  himself  negligent,  there 
can  be  no  recovery.  Studer  v.  Railway  Co., 
121  CaL  400,  53  Pac.  942,  66  Am.  St  Rep.  88; 
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McGraw  V.  Lumber  Co.,  120  Cal.  574,  52  Pac. 
1004. 

4.  The  defendant  proposed  the  following 
Instruction,  the  giving  of  which  was  refused: 
"You  are  further  instructed  that  the  law  re- 
quires of  a  child  suing  for  personal  Injury 
care  and  prudence  equal  to  Its  capacity,  and 
if  you  find  from  the  evidence  that  the  plain- 
tiff in  this  action  knew  of  the  character  of 
the  machine  which  caused  his  injury,  and 
was  aware  of  its  dangerous  character,  and, 
knowing  that  fact,  went  to  speak  to  the  per- 
son operating  said  machine,  and  carelessly 
and  negligently  placed  his  hand  on  the  ma- 
chine so  that  the  injury  to  plaintiff  occurred 
or  was  Inflicted  without  fault  on  the  part 
of  the  defendant,  then  your  judgment  will 
be  In  favor  of  the  defendant."  That  this  in- 
struction is  unimpeachable  in  point  of  law  Is 
not  gninsaid.  Bailey's  Master's  Liability  for 
Injuries  to  Servant,  p.  114;  notes  and  cases. 
But  it  is  answered  by  respondent  that  the 
matter  of  the  instruction  was  fully  covered 
by  an  instruction  actually  given.  That  In- 
struction was  the  one  discussed  under  sub- 
division 3  hereof;  and  not  only  did  not  cover 
the  matter  proposed,  but  was  in  itself  errone- 
ous and  injurious. 

For  the  foregoing  reasons  the  judgment  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded. 

We  concur:  LORIGAN,  J.,  McFARLAND, 


(141  Cal.  604) 

PEOPLE  v.  STRATTON.     (Cr.  1,010.) 
(Supreme  Court  of  California.    .Tan.  14,  1904.) 

CRIMINAL    LAW— INCEST— DURESS— INFORMA- 
TION—EVIDENCE— ACCOMPLICE. 

1.  An  inforuiatioD  that  one  had  "sexual  in- 
tercourse" with  his  daughter  sufficiently  states 
the  crime  of  incest,  defined  in  Pen.  (2ode,  8  28C), 
as  the  commission  of  "fornication  or  adultery' 
by  persons  within  the  degrees  of  consanguinity 
within  which  marriages  are  prohibited. 

2.  Testimony  of  the  daughter  of  one  charged 
with  incest  to  frequent  acts  of  sexual  inter- 
course forced  upon  her  by  her  father  was  ad- 
missible. 

3.  Where  a  daughter  had  testified  to  acts  of 
intercourse  forced  on  her  by  her  father,  a  ques- 
tion whether  she  had  not  had  sexual  intercourse 
with  other  persons  was  properly  excluded, 
though  it  would  have  been  admissible,  after 
proof  of  the  condition  of  her  sexual  organs,  to 
sliow  that  the  condition  was  not  caused  by  her 
father. 

4.  A  ph.v8iciau's  testimony  that  the  sexual 
organs  of  a  woman  with  whom  it  was  alleged 
incest  had  been  committed  were  in  the  condi- 
tion of  those  of  a  married  woman  was  admis- 
sible to  oorrol)orate  her  testimony  that  acts  of 
sexual  intercourse  had  been  forced  on  her. 

5.  Under  l*en.  Code,  S  28."),  providing  that 
pci-sons,  being  witliiu  the  degrees  of  consan- 
guiuitj'  within  wliioli  marriages  are  uicestuous, 
who  conmiit  fornication  or  adultery  with  each 
other,  are  punishable,  consent  of  both  parties 
is  not  es.seutiul  to  the  crime  of  incest. 

6.  Wliere  one  with  whom  accused  committed 
incest  was  the  victim  of  force,  and  did  not 
willingly  join  in  the  act,  she  is  not  an  accom- 
plice. 

H  2.  See  Incest,  vol.  27,  Cent.  Dig.  |  U. 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smith. 
Judge. 

W.  S.  Stratton  was  convicted  of  Incest,  and 
appeals.     Affirmed. 

P.  H.  Thompson  and  W.  H.  &  C.  L.  Shinn, 
for  appellant.  U.  S.  Webb,  Atty.  Gen.,  and 
J.  C.  Daly,  Dep.  Atty.  Gen.,  for  the  People. 

HENSHAW,  J.  The  appellant  was  char- 
ged on  Information,  tried  and  convicted  of 
the  crime  of  incest,  and  appeals  from  the 
judgment,  from  the  order  denying  him  a 
new  trial,  and  from  the  order  denying  his 
motion  in  arrest  of  judgment. 

1.  The  Information  charged  that  the  de- 
fendant "did  willfully,  unlawfully,  and  felo- 
niously have  sexual  intercourse  with  Nina 
E.  Stratton,  a  female  child,  she,  the  said  Nina 
K.  Stratton,  being  then  and  there  the  daugh- 
ter of  the  said  W.  8.  Stratton,"  etc.  It  Is 
said  that  the  charge  of  feionioos  "sexual  In- 
tercourse" is  not  within  the  purview  of  our 
statute,  which  declares  (Pen.  Cotle,  §  285), 
"Persons,  being  within  the  degrees  of  con- 
sanguinity within  which  marriages  are  de- 
clared by  law  to  be  Incestuous  and  void  •  •  » 
who  commit  fornication  or  adultery  are  pun- 
ishable," etc.  Adultery  Is  the  sexual  Inter- 
course of  a  married  person  with  a  person  oth- 
er than  the  offender's  husband  or  wife.  For- 
nication is  distinguished  from  adultery  by  the 
fact  that  the  guilty  person  Is  not  married. 
To  each  and  both  offenses  sexual  intercourse 
Is  essential,  and  the  charge  In  the  Informa- 
tion that  the  defendant  willfully,  unlawfully, 
and  feloniously  had  sexual  Intercourse  with 
his  daughter  fully  apprised  the  defendant  of 
the  charge  which  he  was  called  upon  to  meet. 
In  People  v.  Cease,  80  Mich.  576,  45  N.  W. 
585,  the  Information  charged  the  defendant 
with  the  crime  of  fornication  committed  with 
one  Elizabeth  Cease,  his  daughter.  It  was 
proved  that  the  defendant  at  the  time  was  a 
married  man,  and  it  was  urged  that  the  In- 
formation was  fatally  defective.  In  not  char- 
ging that  he  committed  adultery.  But  the 
court  said:  "The  gist  of  the  offense  was  the 
act  of  sexual  intercourse  with  his  own  daugh- 
ter. He  could  not  have  been  prejudiced  by 
the  averment  that  the  act  which  constituted 
the  crime  was  fornication  Instead  of  adul- 
tery." 

2.  The  daughter  with  whom  the  incest  was 
charged  was  the  first  witness.  She  was  per- 
mitted to  testify  to  frequent  and  repeated 
acts  of  sexual  intercourse  forced  upon  her  by 
her  father.  The  evidence  was  admissible. 
I^fforge  V.  State,  129  Ind.  551,  29  N.  B.  34; 
State  V.  Markins,  95  Ind.  464,  48  Am.  Rep. 
7,33:  State  v.  Brldgman,  49  Vt.  202,  24  Am. 
Rep.  124;  Thayer  v.  Thayer,  101  Mass.  Ill, 
100  Am.  Dec.  110;  People  v.  Cease,  supra; 
Wharton's  Criminal  Evidence  (9th  Ed.)  $  35. 

3.  Upon  cross-e*amination  she  was  asked 
if  she  had  not  had  sexual  intercourse  with 
other  persons  besides  the  defendant  In  the 
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case.  The  people's  objection  to  the  question 
■was  sustained^  The  ruling  was  proper.  The 
admission  of  the  evidence  would  in  no  way 
have  tended  to  disprove  the  charge.  Her 
reputation,  and  indeed  .  her  character,  for 
chastity  and  virtue,  were  not  material;  and, 
as  is  said  In  State  v.  Winingham  (Mo.)  27 
S.  \N'.-1107,  "even  that  she  was  a  prostitute 
would  not  have  excused  or  mitigated  his  of- 
fense." Subsequent  to  the  testimony  of  the 
daughter,  the  state  called  Dr.  Norman  Bridge, 
a  physician,  who  testified,  as  to  the  daugh- 
ter's sexual  orga'ns,  that  they  were  in  the 
condition  of  those  of  a  married  woman.  This 
testimony,  without  regard  to  its  weight,  was 
competent,  relevant,  and  material,  in  tending 
to  corroborate  the  daughter's  statement  as  to 
the  frequent  acts  of  intercourse  to  which  she 
had  iMjen  subjected.  If,  after  the  introduc- 
tion of  this  evidence  upon  the  part  of  the 
physician,  the  defense  had  recalled  the 
(laughter,  and  had  undertaken  to  show  by  her, 
or  by  any  other  appropriate  means,  that  she 
had  permitted  others  to  have  sexual  inter- 
course with  her,  the  evidence  then  would 
have  been  admissible  in  disproof  of  the  fact 
songht  to  be  shown— that  the  condition  of 
her  sexual  organs  was  caused  by  her  father 
—but  no  such  offer  or  attempt  was  made.  ■ 

4.  The  most  serious  question  in  the  case  is 
found  in  the  evidence  to  the  effect  that  the 
daughter  submitted  to  her  father's  passion 
under  duress  and  fear  of  death  or  great 
bodily  Injury,  taken  with  the  instructions  of 
the  court,  given  as  follows:  "The  court  in- 
structs you  that  the  consent  of  both  parties 
is  not  essential  to  the  crime  of  incest.  If  the 
party  charged  have  sexual  Intercourse  with  a 
female  related  to  him  within  the  degree  of 
consanguinity  within  which  marriage  is  pro- 
hibited, he  is  guilty  of  the  crime  of  incest, 
whether  the  intercourse  was  with  or  without 
the  consent  of  such  female."  Incest  is  de- 
fined by  our  Code  as  follows:  "Persons,  be- 
ing within  the  degrees  of  consanguinity  with- 
in which  marriages  are  declared  by  law  to  be 
incestuous  and  void,  who  intermarry  with 
each  other,  or  who  commit  fornication  or 
adultery  with  each  other  are  puriisbable  by 
imprisonment  in  the  State  Prison  not  ex- 
ceeding ten  years."  Pen.  Code,  {  285.  Upon 
this  it  is  urged  and  argued  that  the  crime  of 
incest  cannot  be  committed  without  the  mu- 
tual consent  of  the  parties,  and  that  where, 
as  here,  the  act  is  shown  to  have  been  ac- 
complished under  circumstances  amounting 
to  the  rape  of  the  female,  the  crime  is  not 
Incest,  but  rape.  In  support  of  this  view 
there  Is  authority  of  great  weight  and  dig- 
nity. Incest  was  not  known  to  the  common 
law,  and  being,  therefore,  a  statutory  crime, 
its  definition  wilt  be  found  to  be  as  various 
as  the  statutes  themselves.  But  in  many 
states  where  no  substantial  distinction  can  be 
discerned  between  their  laws  defining  the  of- 
fense and  our  own,  the  decisions  fully  sup- 
port appellant's  contention.  The  Supreme 
Court  of  Oregon,  in  a  careful  'and  learned 


opinion,  reviews  many  of  the  cases,  and 
reaches  the  conclusion  which  it  expresses  as 
follows:  "We  think  the  decided  weight  of 
authority  Is  that,  under  a  statute  like  ours, 
the  crime  .of  rape  by  forcible  ravishment  and 
Incest  cannot  be  committed  by  the  same  act, 
but  that  of  Incest  requires  the  concurring 
assent  of  both  parties."  State  v.  Jarvls,  26 
Pac.  302,  23  Am.  St.  Rep.  141.  In  De  Groat 
V.  People,  39  Mich.  124,  the  learned  Justice 
Cooley,  speaking  for  the  court,  said:  "Forni- 
cation, when  the  element  of  near  relationship 
makes  it  incest,  may  be  an  offense  equally 
detestable  and  heinous,  but  it  still  lacks  the 
distinguishing  characteristic  of  rape.  The 
one  is  accomplished  by  the  impelling  will  of 
one  person,  and  the  other  by  the  concurrent 
assent  of  two."  The  reasoning  by  which 
this  conclusion  is  reached  in  a)l  of  the  cases 
which  so  hold  can  be  stated  in  the  language 
.  of  the  Supreme  Court  of  Oregon,  In  the  case 
above  cited,  as  follows:  "It  will  be  noticed 
that  the  language  of  the  statute  Is  'with  each 
other,!  which  necessarily  Implies  a  concurrent 
act  and  the  consent  of  both  parties.  If  one 
of  the  parties  is  compelled  by  force  to  sub- 
mit to  the  act,  there  can  be  no  consent  of  such 
party,  and  the  act  cannot  be  committed  'with 
each  other,'  as  declared  by  the  statute."  But 
this  reasoning  does  not  commend  Itself.  It 
interprets  the  law  as  making  mutuality  of 
agreement  and  joint  consent  of  the  essence 
of  the  crime.  This  is  done  by  judicial  con- 
struction, and  not  by  the  express  declaration 
of  the  law.  The  gravamen  of  the  crime  of 
Incest,  as  of  rape,  is  the  unlawful  carnal 
knowledge.  In  rape  it  Is  unlawful  because 
accomplished  by  unlawful  means.  In  Incest 
it  is  unlawful,  without  regard  to  the  means, 
because  of  consanguinity  or  affinity.  Where 
both  the  circumstances  of  force  and  con- 
sanguinity are  present,  the  object  of  the  stat- 
ute being  to  prohibit  by  punishment  such 
sexual  intercourse.  It  is  not  less  Incest  be- 
cause the  element  of  rape  is  added,  and  It  Is 
not  less  rape  because  perpetrated  upon  a  rel- 
ative. In  this,  as  in  every  offense,  the  guilt 
of  the  defendant  Is  measured  by  his  knowl- 
edge and  Intent,  and  not  by  the  knowledge 
and  Intent  of  any  other  person.  That  such 
has  been  the  view  of  this  court  is  evidenced 
by  People  v.  Kaiser,  119  Cal.  456,  51  Pac. 
702,  where  the  defendant  was  Indicted  for 
the  crime  of  Incest,  alleged  to  have  been 
committed  upon  his  daughter,  a  girl  under 
13  years  of  age.  As  intercourse  with  a  fe- 
male child  incapable  in  law  of  giving  consent 
is  declared  to  be  rape,  it  was  argued  against 
the  indictment  that  the  offense  charged  was 
rape.  But  this  court  said:  "Assuming  that 
the  facts  stated  In  the  indictment  in  this 
case  were  sufficient  to  constitute  the  crime 
of  rape,  the  daughter  then  being  under  the 
age  of  consent,  still,  under  section  285  of  the 
Penal  Code,  they  clearly  constituted  the 
crime  of  Incest,  and  the  defendant  was  there- 
fore properly  put  upon  trial  for  that  offense." 
In  further  support  of  this  view  may  be  cited 
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Bishop,  Statutory  Crimes,  5  660;  Wharton, 
Criminal  Law,  {  1751;  State  v.  ElUs,  74  Mo. 
385,  41  Am.  Rep.  321;  Mercer  v.  State,  17 
Tex.  App.  452;  People  v.  Barnes,  2  Idaho 
(Hash.)  161,  9  Pac.  532;  Smith  v.  State,  108 
Ala.  1,  19  South.  300,  54  Am.  St.  Rep.  140; 
State  V.  Chambers,  87  Iowa,  1,  53  N.  W.  1090, 
43  Am.  St.  Rep.  349;  State  v.  Ellis,  11  Mo. 
App.  588;  Porath  v.  State,  90  Wis.  527,  63 
N.  W.  1061,  48  Am.  St  Rep,  954. 

Tf  the  prosecutrix,  being  of  the  legal  age 
of  consent,  consents  to  the  incestuous  inter- 
course, unquestionably  she  is  particeps  crlm- 
Inls,  and  her  testimony,  like  that  of  any  other 
accomplice,  uncorroborated,  is  insufficient  to 
uphold  a  conviction.  Schoenfeldt  t.  State,  30 
Tex.  App.  695.  But  if,  upon  the  other  band, 
she  is  the  victim  of  force  or  fraud  or  undue 
influence,  or  iq  too  young  to  be  able  to  give 
legal  assent,  so  tliat  she  does  not  willfully 
and  willingly  Join  in  the  incestuous  act,  she 
cannot  be  regarded  as  an  accomplice.  Porath 
V.  State,  supra.  In  this  case  the  instructions 
fairly  left  this  matter  open  to  the  determina- 
tion of  the  Jury. 

The  Judgment  and  orders  appealed  from 
are  affirmed. 


McFARLAND,    J.;     LORI- 


We    concur; 
GAN,  J. 

(141  Cal.  68B) 

HURGREN  ▼.  UNION  MUT.  UFB  INS.  CO. 
(S.  F.  2.045.) 

(Supreme  Court  of  California.    Jan.  13,  1904.) 

MALICIOUS    PROSECUTION  —  GROUND    OP    AC- 
TION—TERMINATION OF  FORMER  PROCEED- 
INGS—EVIDENCE— ADMISSIBILITY. 

1.  A  verdict  or  final  determination  on  the 
merits  of  a  malicious  suit  or  prosecution  is  un- 
necessary to  the  maintenance  of  an  action  there- 
for, but  it  is  sufficient  to  show  that  the  former 
proceeding  was  legally  terminated. 

2.  The  dismissal  of  an  action  after  defend- 
ant's ai)pearance  constitutes  a  sufficient  legal 
determination  thereof  to  support  an  action  for 
malicious  prosecution. 

3.  In  an  action  against  an  insurance  com- 
pany for  malicious  prosecution  based  on  a  suit 
against  plaintiff  to  recover  the  amount  of  a  pre- 
mium, brought  in  tlie  name  of  a  person  to 
whom  the  alleged  cause  of  action  was  assigned 
by  defendant  merely  "for  the  purpose  of  collec- 
tion," the  plaintiff  in  that  suit,  having  testified 
that  it  was  dismissed,  was  asked  by  plaintiff 
•'at  whose  request  the  suit  was  dismissed,"  and 
whether  he  had  "orders  to  dismiss  the  suit, 
and,  if  so,  from  whom,"  and  other  similar  ques- 
tions. Held,  that  it  was  error  to  sustain  olijec- 
tions  thereto,  as  plaintiff  was  entitled  to  know 
the  cause  of  the  dismissal,  and  whether  it  was 
done  by  order  of  defendant,  who  apparently 
had  control  thereof;  and,  if  defendant  pro- 
cured the  dismissal,  no  just  reason  l>eing  shown 
therefor,  it  was  evidence  to  prove  want  of  prob- 
able cause  aud  malice. 

4.  In  an  action  against  an  insurance  com- 
pany for  malicious  prosecution,  based  on  sev- 
eral suits  against  plaintiff  growing  out  of  trans- 
actions with  an  alleged  agent  of  defendant, 
plaintiff  offered  in  evidence  as  to  the  agency  a 
newspaper  published  by  defendant  wliile  the 
last  suit  was  pending,  referring  to  the  person  in 

T  1.  See  Mallctoua  Prosecution,  vol.  S3,  Cent  Dig. 
IS  n,  72. 


question  as  having  been  acting  as  its  agent  "for 
the  past  seven  months,"  and  stating  that  he 
was  no  longer  connected  with  it.  Held,  that 
this  was  souie  evidence  tending  to  show  the 
agency,  and  it  was  error  to  sustain  an  objec- 
tion tliert'to. 

5.  In  an  action  against  an  insurance  company 
for  malicious  prosecution,  based  on  several 
suits  by  defendant  against  plaintiff  for  the 
amount  of  a  premium  on  a  life  policy,  the 
amount  of  which  plaintiff  claimed  was  fraud- 
ulently raised  by  defendant's  agent,  a  letter 
written  by  plaintiff  to  defendant  before  the 
commencement  of  the  last  suit,  informing  it  of 
what  had  occurred,  and  of  his  claim  that  its 
agent  had  raised  the  policy,  etc.,  was  admissi- 
ble to  show  that  defendant  knew  of  the  alleged 
act  of  the  person  in  question  as  defendant's 
agent,  and  the  alleged  fraud  as  to  raising  the 
policy,  and  was  put  on  inquiry  as  to  the  real 
facts. 

In  Banc.  Judgment  of  nonsuit,  affirmed  In 
department  (69  Pac.  615),  reversed. 

R.  W.  Miller,  for  appellant  Myrlck  & 
Deering  and  Van  Ness  &  Redman,  amicus 
curiae.  D.  E.  McKlniay  and  W.  H.  Slgoor- 
ney,  for  respondent 

McFARLAND,  J.  This  Is  an  action  to  re- 
cover damages  against  defendant  for  the  al- 
leged prosecution  of  certain  civil  suits  against 
plaintier  maliciously  and  without  proliabie 
cause.  The  court  below  granted  a  nonsuit, 
and  gave  judgment  for  defendant;  and  from 
the  judgment  plaintiff  appeals. 

The  learned  judge  of  the  trial  court  grant- 
ed the  nonsuit  upon  the  ground  that  it  bad 
not  been  shown  that  the  former  suits  com- 
plained of  as  malicious  had  been  determined 
upon  the  merits  in  favor  of  the  defendant 
therein,  and  this  view  was  sustained  when 
the  appeal  was  decided  here  in  department 
But  upon  further  consideration  of  the  ques- 
tion we  are  satisfied  that  whatever  may 
have  been  some  of  the  former  decisions  in 
England  and  this  country.  It  Is  now  the  well- 
established  rule  that  a  verdict  or  final  de- 
termination upon  the  merits  of  the  malicious 
civil  suit  or  criminal  prosecution  complained 
of  is  not  necessary  to  the  maintenance  of  an 
action  for  malicious  prosecution,  but  that  It 
Is  sufficient  to  sbow  that  the  former  pro- 
ceeding had  been  legally  terminated.  The 
fact  that  such  legal  termination  would  not 
be  a  bar  to  another  civil  suit  or  criminal 
prosecution  founded  on  the  same  alleged 
cause  is  no  defense  to  the  action  for  mali- 
cious prosecution;  otherwise  a  party  might 
be  continuously  harassed  by  one  suit  after 
another,  each  dismissed  before  any  oppor- 
tunity for  a  trial  on  the  merits.  It  is  sug- 
gested that  the  plaintiff  might  commence  the 
suit  upon  a  perfeeUy  good  cause  of  action, 
and  for  some  legal  reason  dismiss  It  and 
afterwards  bring  and  successfully  prosecute 
to  Judgment  a  second  suit;  while  in  the 
meantime  the  defendant  might  have  brought 
and  maintained  an  action  for  the  malicious 
prosecution  founded  upon  the  first  action.  If 
such  an  improbable  tiling  could  be  imagined, 
the  law  would  not  thereby  be  changed.  But 
It  must  be  remembered  that  plaintiff  in  the 
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action  for  malldoos  prosecution  must  sho-nr 
atOrmatively,  not  only  that  the  action  com- 
plained of  bad  'jeen  terminated,  but  that  it 
was  commenced  maliciously,  and  without 
probable  cause;  which  could  not  well  be  done 
In  the  case  suggested.  Xbe  many  cases  cited 
In  19  American  &  English  Encyclopedia  of 
Law,  p.  681,  fully  sustain  the  text  which  cor- 
rectly states  the  law  on  the  subject,  and  is 
as  follows:  "It  is  not  easy  to  lay  down  In  a 
few  words  any  general  rule  that  would  sat- 
isfactorily state  when  proceedings  may  be 
regarded  as  terminated  for  the  purposes  of 
an  action  of  malicious  prosecution.  It  may 
be  briefly  said,  taoweTer,  that  a  prosecution 
may  be  regarded  as  terminated  when  it  has 
been  disposed  of  in  such  a  manner  that  It 
cannot  be  rcTlved,  so  that  the  prosecutor,  if 
be  intends  to  proceed  further,  must  institute 
proceedings  de  novo."  We  will  refer  briefly 
to  a  few  of  the  many  cases  to  the  point  (the 
Italics  are  ours):  In  Clark  ▼.  GleTeland,  6 
Hill  (N.  Y.)  S44,  the  court,  speaking  through 
Cowen,  3.,  say:  "Nor  can  it  be  essentially 
necessary  that  there  should  be  an  adjudica- 
tion of  tbe  magistrate,  or,  Indeed,  any  judicial 
decision  upon  the  merits  hy  any  court, 
*  *  *  The  technical  prerequisite  is  only 
that  the  particular  prosecution  be  disposed 
of  In  such  a  manner  that  It  cannot  be  re- 
vived, and  the  prosecutor  must  be  put  to  a 
neto  one.  »  »  »  The  mere  discontinuance 
of  a  civil  suit  In  any  way  satlafies  tbe  rule." 
In  Apgar  v.  Woodston,  48  N.  J.  Law,  57,  the 
court  declare  (we  quote  from  tbe  syllabus, 
which  correctly  states  the  decision)  as  fol- 
lows: "The  law  requires  only  that  the  par- 
ticular prosecution  complained  of  shall  have 
been  terminated,  and  not  that  the  liability 
of  the  plaintiff  for  prosecution  for  tbe  same 
offense  shall  have  been  extinguished,  before 
the  action  for  malicious  prosecution  is 
brought.  Consequently,  the  refusal  of  the 
grand  jury  to  file  an  indictment,  a  nolle 
prosequi,  or  any  proceeding  by  which  tbe 
particular  prosecution  is  disposed  of  in  such 
a  manner  that  It  cannot  be  revived,  and  that 
the  prosecutor,  If  he  Intends  to  proceed  fur- 
ther, must  Institute  proceedings  de  novo,  is 
a  sufficient  termination  of  the  prosecution  to 
enable  the  plaintiff  to  bring  his  action."  In 
Casebeer  v.  Draboble,  13  Neb.  466,  14  N.  W. 
897,  the  court  say:  "Tbe  weight  of  authority, 
as  well  as  of  reason,  is  in  favor  of  the  posi- 
tion that  tbe  right  of  action  is  complete  when- 
ever tbe  particular  prosecution  be  disposed 
of  In  such  manner  that  this  cannot  be  re- 
vived, and  tbe  prosecutor,  If  be  proceeds 
fartber,  will  be  put  to  a  new  one."  In  Case- 
beer  V.  Rice,  18  Neb.  203,  24  N.  W.  693,  a 
criminal  charge  had  been  made  by  defend- 
ants against  plaintiff  before  a  county  judge, 
and  "such  proceedings  were  bad  as  resulted 
in  a  dismissal  of  the  cause  and  the  discharge 
of  tbe  accused  by  reason  of  tbe  failure  of 
the  prosecution  to  give  security  for  costs," 
and  this  was  held  to  be  such  a  determination 
of  tbe  proceeding  as  to  warrant  the  action 


for  malicious  prc<iecntlon;  the  court  restating 
tbe  language  used  in  Oaaebeer  v.  Draboble. 
In  Lytton  v.  Baird,  95  Ind.  849,  the  court 
held  tiiat  an  order  quashing  an  indictment 
and  discharging  the  defendant  was  a  sufll- 
dent  termination  of  tbe  prosecution  to  war- 
rant an  action  for  maildous  prosecution.  In 
Brown  v.  Randall,  86  Conn.  56,  4  Am.  Bep. 
85,  tbe  court  held  as  follows:  "It  Is  not  neces- 
sary, to  sustain  an  action  for  malicious  pros- 
ecution, that  the  defendant  should  be  ac- 
quitted In  tbe  criminal  proceeding.  It  is 
Buffldent  that  the  defendant  was  dischar- 
ged without  a  trial,  by  a  withdrawal  or  aban- 
donment of  tbe  prosecution,  not  made  at 
bis  request  or  by  arrangement  with  him.  If 
the  jury  should  And  on  tbe  whole  evidence 
that  there  was  want  of  probable  cause." 
There  are  many  other  decisions  to  the  same 
effect,  but  tbe  foregoing  are  sufficient  to 
dte  here  In  support  of  a  prindple  which  we 
deem  to  be  well  founded  In  reason.  There 
are  no  dedsions  of  this  court  to  tbe  con- 
trary. What  constitutes  such  a  legal  ter^ 
minatlon  of  a  former  suit  or  proceeding  as 
will  enable  tbe  defendant  tbereln  to  main- 
tain an  action  for  maildous  prosecution  was 
not  decided,  or,  indeed,  touched,  in  Berson 
V,  Ewing,  84  Cal.  89,  23  Paa  1112,  Asevado 
T.  Orr,  100  Cal.  293,  84  Pac.  777,  or  Jones 
T.  Jones,  71  Cal.  89,  11  Pac.  817,  dted 
on  behalf  of  respondent.  On  the  other  hand, 
in  HoUlday  v.  HoUiday,  128  Cal.  26,  55  Pac. 
703,  it  was  held,  as  to  one  count,  that,  where 
the  suit  for  malicious  prosecution  was  f oond- 
ed  on  tbe  arrest  of  plaintiff  for  alleged  threat 
to  commit  an  offense  against  property,  the 
discharge  of  tbe  accused  on  habeas  corpus 
was  a  sufficient  legal  termination  of  the  pro- 
ceeding, and  that,  as  to  angtber  count,  a 
dismissal  of  the  proceeding  was  sufficient; 
and  the  principle  above  stated  seems  to  have 
been  dedared  in  Dowllng  v.  Polack,  18  Oal. 
626,  which  was  a  suit  on  an  Injunction  bond, 
where  tbe  court,  referring  to  the  former  ac- 
tion, say:  "The  suit  was  dismissed  for  want 
of  prosecution,  and  with  respect  to  the  par- 
ticular case  the  judgment  of  dismissal  bad 
the  same  effect  upon  tbe  rights  of  the  par- 
ties as  would  have  resulted  from  a  judgment 
upon  the  merits." 

It  la  averred  in  tbe  complaint.  In  sub- 
stance, that  defendant  solldted  plaintiff  to 
make  application,  and  plaintiff  did  make  ap- 
plication, for  a  policy  on  his  life  for  $1,000, 
for  which  he  was  to  pay  an  annual  premium 
of  $53;  that  defendant  afterwards  presented 
to  him  a  policy  In  which  the  amount  bad 
been  raised  to  $2,0(X^  and  demanded  a  pre- 
mium of  $103.40;  that  plalnUff  refused  to 
receive  tbe  policy  or  to  pay  the  $103.40; 
that  afterwards  defendant  brought  suit 
against  plaintiff  in  a  justice's  court  In  Santa 
Rosa  township,  county  of  Sonoma,  to  re- 
cover said  last-named  sum  of  money,  and 
that,  after  plaintiff  had  appeared  in  said  ac- 
tion, the  defendant  (plaintiff  there)  dismissed 
It;    that  afterwards  defendant  brought  an- 
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other  siiuilar  action  iu  said  Justice's  court; 
tliat  plaintiff  appearesd  to  defend,  and  tliat 
on  the  day  tlxed  for  liearing  the  cause  de- 
fendant failed  to  appear,  and  the  action 
was  dismissed;  that  afterwards  defendant 
brought  a  third  similar  action  in  the  jus- 
tice's court  of  the  city  and  county  of  San 
Francisco;  that  the  plaintiff  again  appeared 
and  attended  court  on  the  day  fixed  for 
trial,  and  that  before  that  time  defendant 
had  dismissed  the  action.  These  averments 
—under  the  views  above  expressed— state  a 
sufficient  legal  ending  of  the  suits;  and,  as 
to  the  dismissals',  the  averments  are  beyond 
question  sustained  by  the  evidence. 

Defendant  moved  for  a  nonsuit,  upon  the 
grounds  that  the  plaintiff  had  not  succeeded 
in  showing  that  a  certain  alleged  agent,  one 
Sturtevant,  was  the  agent  of  defendant,  and 
had  failed  to  prove  that  the  former  suits 
were  brought  maliciously,  and  without  prob- 
able cause.  Of  course,  if  we  could  say  that 
the  nonsuit  should  have  been  granted  on  any 
one  of  these  grounds,  the  nonsuit  would  be 
sustained,  no  matter  on  what  ground  it  was 
granted;  but  we  cannot  say  that  there  was 
no  evidence  sustaining  plaintiff's  contentions 
as  to  the  matters  mentioned  in  said  grounds 
for  nonsuit.  The  court  below  did  not  pass 
on  these  matters,  and  expressly  said  that  as 
to  the  main  issue  there  was  a  "conflict  of 
evidence." 

There  are  a  number  of  rulings  of  the  court 
below  which  were  excepted  to  by  appellant, 
and  as  there  may  be  another  trial  It  is 
perhaps  necessary  to  notice  a  few  of  them. 
The  court,  on  motion  of  respondent,  struck 
out  as  irrelevant,  immaterial,  and  redundant 
matter  nearly  one-halt  of  the  complaint; 
and  we  think  that  In  so  doing  the  court 
erred.  We  do  not  deem  it  necessary  to  quote 
here  the  parts  stricken  out,  which  occupied 
nearly  2V2  pages  of  the  printed  transcript. 
Some  parts  of  the  matter  stricken  out  may 
possibly  be  redundant  and  Irrelevant,  but 
not  the  whole  of  it.  It  states  some  facts 
touching  the  origin  and  causes  of  the  suits 
complained  of  which  were  proper  and  neces- 
sary to  be  stated,  and  the  parts  stricken  out 
left  the  complaint  disrupted  and  incomplete 
and   without  grammatical  connection. 

The  third  suit  complained  of  waS  brought 
in  the  name  of  W.  Rigby,  Jr.,  to  whom  the 
alleged  cause  of  action  had  been  assigned 
by  respondent  merely  "for  the  purpose  of 
collection."  Rigby,  having  testified  that  the 
suit  was  dismissed,  was  asked  by  plaintiff 
"at  whose  request  the  suit  was  dismissed," 
and  whether  he  had  "orders  to  dismiss  the 
suit,  and,  if  so,  from  whom,"  and  some  oth- 
er similar  questions,  and  objections  to  the 
questions  were  sustained.  The  objections 
should  have  been  overruled.  Plaintiff  had 
the  right  to  in(iuire  why  the  suit  was  dis- 
missed, and  whether  it  was  done  by  order 
of  the  respondent,  who,  apparently,  had  con- 
tr')l  of  it.  If  respondent  procured  the  dis- 
miKsal   of   the   suit,    no  Just   reason    being 


shown  therefor,  that  fact  was  some  evidence 
tending  to  prove  want  of  probable  cause  and 
malice. 

The  original  transactions  out  of  which  the 
litigation  arose  were  between  appellant  and 
J.  B.  Sturtevant,  and  a  question  in  the  case 
was  whether  Sturtevant  was  the  agent  of 
respondent;  and  as  evidence  to  this  Issue 
appellant  offered  a  notice  published  by  re- 
spondent, while  the  last  suit  was  pending. 
In  a  public  newspaper,  which  stated  that  "J. 
B.  Sturtevant,  who  for  the  past  seven  months 
has  been  acting  as  agent  for  the  Union  Mu- 
tual Life  Insurance  Company  in  Sonoma 
county,  is  no  longer  In  any  way  connected 
with  the  company";  and  an  objection  to  the 
evidence  was  sustained.  This  ruling  was 
erroneous.  The  notice  was  certainly  some 
evidence  tending  to  show  that  Sturtevant 
was  respondent's  agent  whwi  the  transac- 
tions involved  here  took  place. 

We  think,  also,  that  It  was  error  to  rule 
out  a  letter  written  December  5,  1808,  by 
appellant's  attorney  to  the  respondent,  the 
receipt  of  which  was  acknowledged  by  the 
latter.  This  letter  was  written  and  receiv- 
ed before  the  commencement  of  the  third 
suit,  and  Informed  plaintiff  therein  of  what 
had  occurred,  and  of  appellant's  claim  that 
Sturtevant  had  raised  the  policy,  etc.  This 
letter  was  admissible  as  evidence  expressly 
showing  that  respondent  had  knowledge  of 
the  alleged  act  of  Sturtevant  as  Its  agent, 
and  the  alleged  fraud  as  to  raising  the  policy, 
and  was  put  on  inquiry  as  to  the  real  facts. 

There  are  no  other  alleged  errors  neces- 
sary to  be  noticed. 

The  Judgment  appealed  from  is  reversed. 

We  concur:  BEATTT,  G.  J.;  ANGELLOT- 
TI,  J.;  SHAW,  J.;  VAN  DYKE,  J.;  LORI- 
GAN.J.;  HBNSHAW,  J. 


(141  Cal.  681) 
PEOPLE  V.  PERALES.     (Or..  1,006.) 
(Supreme  Court  of  California.    Jan.  13,  1904.) 

ASSAULT— INFORMATION— DESCRIPTION  OP 
MEANS  E.MPLOYED— SUFFICIENCY. 

1.  Pen.  Code,  §§  950-952,  requires  an  infor- 
mation to  contain  a  statement  of  the  acts  con- 
stituting the  offense  and  the  particular  circum- 
stances, so  as  to  enable  defendant  to  under- 
stand the  uature  of  the  accusation  against  bim. 
Section  245  declares  that  every  person  com- 
mitting an  assault  with  a  deadly  weapon,  or  by 
means  of  force  likely  to  produce  great  bodily 
injury,  is  punishable,  etc.  BeM,  that  while  it 
would  be  sufficient,  in  charging  an  assault  by 
means  of  a  deadly  weapon,  to  follow  the  lan- 
guage of  the  statute,  yet  when  the  offense  char- 
ged is  assault  by  means  of  force,  etc.,  the  in- 
formation must  charge  the  particular  means 
used,  as  required  by  sections  950-902,  and  the 
phrase  "a  heavy  wooden  stick"  is  not  a  suffi- 
cient description. 

Department  2.  Appeal  from  Superior 
Court,  San  Diego  County;  N.  H.  Conklin. 
Judge. 

•Rehearing  denied  February  12,  19(M.  Beatty,  C.  J„ 
dtsaenttng. 
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Clements  Penles  was  informed  against 
for  assault  by  means  likely  to  produce  great 
bodily  injury.  A  demurrer  was  sustained  to 
the  information,  and  tbe  state  appeals.  Af- 
firmed. 

U.  S.  Webb,  Atty.  Gen.,  B.  B.  Power,  Dep. 
Atty.  Gen.,  and  Cassius  Carter,  Dist.  Atty., 
for  tbe  People. 

LORIGAN,  J.  This  is  an  appeal  from  a 
Judgment  sustaining  a  demurrer  to  an  in- 
formation. Tbe  charging  part  of  the  In- 
formation Is  as  follows:  "Clemente  Perales 
is  accused  by  the  district  attorney  of  the 
county  of  San  Diego,  state  of  California,  by 
tills  information,  of  the  crime  of  assault  by 
means  likely  to  produce  great  bodily  injury, 
committed  as  follows:  Tbe  said  Clemente 
Perales,  on  the  1.6th  day  of  November,  A. 
D.  1902.  in  the  said  county  of  San  Diego, 
state  of  California,  and  before  tbe  filing  of 
this  information,  did  unlawfully  and  felon- 
iously commit  an  assault  upon  the  person  of 
J.  M.  Soto^  by  means  likely  to  produce  great 
bodily  injury,  to  wit,  with  a  heavy  wooden 
stick,  contrary  to  the  form  and  eCTect  of  the 
statute,"  etc  Tbe  demurrer  challenged  the 
sufficiency  of  this  Information  on  various 
grounds,  among  others  that  it  did  not  sub- 
stantially conform  to  the  requirements  of 
sections  950  and  952  of  tbe  Penal  Code  in  this: 
that  it  did  not  set  forth  the  particular  cir- 
cumstances or  statement  of  the  acts  con- 
stituting tbe  offense.  The  demurrer  was  sus- 
tained generally.  No  appearance  is  made  for 
the  respondent  on  this  appeal. 

Section  245  of  the  Penal  Code,  under  which 
this  information  was  framed,  reads:  "Every 
person  wtM>  commits  an  assault  upon  the 
person  of  another  with  a  deadly  >feapon  or 
Instrument,  or  by  any  means  or  force  likely 
to  produce  great  bodily  Injury,  is  punish- 
able," etc.  It  is  not  claimed,  as  we  under- 
stand tbe  position  of  the  appellant,  that  the 
information  is  sufficient  to  charge  assault 
with  a  deadly  weapon,  or  that  it  sufficiently 
sets  forth  the  means  by  which  tbe  assault 
was  committed.  But  It  is  insisted  that  the 
words,  "to  wit,  with  a  heavy  wooden  stick," 
may  be  treated  as  surplusage  and  rejected, 
and  that  tbe  information  Is  still  good,  be- 
cause it  charges  the  assault  to  have  been 
committed  "by  means  likely  to  produce  great 
bodily  injury,"  which  is  the  exact  language 
of  the  statute.  While  It  is  the  general  rule 
that  it  is  sufficient  to  charge  an  offense  in 
tbe  language  of  the  statute,  yet  this  rule  is 
subject  to  the  qualification  that,  where  a 
more  particular  statement  of  facts  Is  neces- 
sary in  order  to  charge  the  offense  definitely 
and  certainly,  it  must  be  made.  Tbe  statute 
may,  and  often  does,  define  the  offense  by 
the  use  of  precise  and  technical  words  which 
have  a  well-recognized  meaning,  or  desig- 
nates and  specifies  particular  acts  or  means 
whereby  an  offense  may  be  committed.  Un- 
der such  circumstances,  to  charge  the  offense 
substantially  in  the  language  of  the  statute 


will  be  sufficient  When,  however,  the  words 
or  terms  used  in  the  statute  have  no  tech- 
nical or  precise  meaning,  which  of  them- 
selves imply  the  offense,  or  where  the  par- 
ticular facts  or  acts  which  shall  constitute 
it  are  not  specified,  but,  from  the  general 
language  used,  many  things  may  be  done 
which  may  constitute  an  offense,  it  is  then 
necessary,  in  charging  an  offense  claimed  to 
be  embraced  within  the  general  language  of 
the  statute,  to  set  forth  the  particular  things 
or  acts  charged  to  have  been  done  with 
reasonable  certainty  and  distinctness,  so  that 
the  court  may  determine  whether  an  offense 
within  tbe  statute  is  charged,  or  one  over 
which  it  has  Jurisdiction,  and  so  that  tbe 
defendant  may  be  advised  of  tbe  particular 
nature  of  It,  in  order  to  defend  against  It, 
and  to  plead  In  bar  a  Judgment  of  conviction 
or  acquittal  thereof,  if  subsequently  prose- 
cuted. The  section  In  question  affords  an  ap- 
plication of  both  rules.  It  particularly  des- 
ignates a  deadly  weapon  as  a  means  the  use 
of  which  shall  constitute  an  assault  The 
term  "deadly  weapon"  has  a  precise,  well- 
recognized  meaning,  and  the  nature  of  such 
weapon  as  being  one  likely  to  produce  great 
bodily  injury  is  well  understood.  It  is  ex- 
pressly declared  by  the  statute  a  specific 
means,  the  use  of  which  In  making  an  assault 
shall  constitute  an  offense,  and  therefore, 
under  tbe  general  rule,  an  assault  with  it 
may  be  pleaded  in  tbe  language  of  the  stat- 
ute. The  term,  however,  "or  by  any  means 
of  force"  llkeiy  to  produce  great  bodily  In- 
Jury,  immediately  following  in  the  section. 
Is  a  general  and  comprehensive  term,  design- 
ed to  embrace  many  and  various  means  or 
forces,  which,  aside  from  a  deadly  weapon  or 
instrum'^nt,  may  be  used  in  making  an  as- 
sault. What  these  means  or  forces  may  be. 
other  than  that  they  must  be  such  as  are 
likely  to  produce  great  bodily  injury,  the 
statute  does  not  declare  or  define.  As  au 
example  of  such  means,  it  specifies  a  deadly 
weapon;  as  to  any  other  means  its  lan- 
guage is  general  and  indefinite.  Under  such 
circumstances,  in  charging  an  offense  claim- 
ed to  be  embraced  within  the  comprehensive 
terms  of  the  section,  the  qualification  to  the 
general. rule  obtains;  and  applying  It  as  It 
properly  should  be  applied,  to  the  Information 
under  consideration  here.  It  was  not  enougb 
to  charge  the  defendant.  In  the  language  of 
tbe  statute,  with  the  use  generally  of  means 
likely  to  produce  great  bodily  injury,  but  the 
information  should  have  specified  the  par- 
ticular means  used,  which  It  Is  claimed  con- 
stitute an  offense  within  the  general  terms 
of  the  section.  The  Information  should,  in 
that  particular,  conform  to  tbe  rules  of  crim- 
inal pleading  (sections  950-952,  Pen.  Code), 
which  require  that  tbe  information  shall 
contain  a  statement  of  the  acts  constituting 
the  offense,  and  tbe  particular  circumstances 
of  the  offense  charged,  in  such  a  manner  as 
will'  enable  a  defendant  to  understand  the 
nature  of  the  accusation  against  him.    It  wilt 
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be  observed  tbat  tbe  information  at  bar  con- 
forms to  none  of  tliese  requirements.  It  is 
entirely  general  in  its  terms.  Tbere  is  no 
precise  description  of  the  offense.  Tbere  Is 
no  proper  or  particular  designation  of  tbe 
means  wbicb  It  is  claimed  were  used  in  Its 
commission.  All  information  In  tbat  regard 
la  retained  by  tbe  pleader,  wblle  Its  proper 
place  Is  on  tbe  face  of  the  information.  If 
tbe  information  under  review  could  be  de- 
clared good  because  it  charges  in  the  gen- 
eral language  of  the  section,  we  cannot.  Just 
now,  conceive  of  any  information  charging 
an  offense  under  the  general  language  of  any 
section  of  tbe  Penal  Code  which  would  be 
bad. 

As  previously  said,  we  do  not  understand 
appellant  to  claim  that  tbe  information  is 
sufficient  under  the  section  because  it  charges 
tbe  mean's  used  In  making  the  assault  to  have 
been  "a  heavy  wooden  stick."  The  use  of 
these  words,  as  descriptive  of  the  means,  did 
not  aid  it  either  to  charge  an  assault  with  a 
deadly  weapon  or  instrument,  or  by  any 
means  or  force  likely  to  produce  great  bodily 
Injury.  A  "heavy  wooden  stick"  is  not  ex 
vi  termini  a  deadly  weapon  or  a  deadly  in- 
strument Nor  does  this  description  suffice 
to  show  tbat  it  is  either.  Neither,  as  describ- 
ed, is  it  necessarily  a  means  likely  to  produce 
great  bodily  injury.  In  fact.  It  is  not  describ- 
ed at  all,  except  by  tbe  indefinite  statement 
that  It  was  "heavy."  Describing  a  stick  as 
"heavy"  imparts  no  certain  information.  The 
term  Is  relative.  A  stick  whictf  in  the  hands 
of  a  boy,  or  a  feeble  person,  would  be  con- 
sidered heavy,  in  tbe  bands  of  a  robust  per- 
son would  be  deemed  light.  Again,  It  might 
be  heavy,  and  yet  so  large  and  unwieldy  as 
to  be  useless.  In  the  hands  of  a  powerful 
man,  towards  tbe  commission  of  an  assault 
It  might,  too,  be  heavy,  and  yet  so  small  or 
short  that  no  danger  of  bodily  harm  could 
reasonably  be  apprehended  from  its  use. 
Aside  from  the  use  of  the  term  "heavy,"  there 
is  no  description  in  the  information  as  to 
the  definite  weight  strength,  or  size  of  the 
stick,  or  other  qualities,  properties,  or  char- 
acteristics showing  that  It  was  a  means  like- 
ly to  produce  great  bodily  injury. 

The  lower  court  properly  sustained  the  de- 
murrer to  tbe  Information,  and  Its  order  is 
affirmed. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

(141  Cal.  ST6) 

SWORTFIGUER  v.  WHITE  et  al.    (S.  P. 

2,557.) 

(Supreme  Court  of  California.    Jan.  12,  1904.) 

PROCESS— SBRVICB— DISMISSAL  OF  ACTION. 
1.  Under  Code  Civ.  Proc.  $  581,  subd.  7,  pro- 
vidtng  tbat  all  actions  shall  be  dismissed  un- 
less summons  has  been  issued  in  one  year, 
and  served,  and  return  made  or  appearance 
made  by  a  defendant  within  three  years,  of  the 
commeucemeut  of  the  action,  an  action  in  which 
there  was  no  appearance  by  defendant  nntil 


five  years  after  its  commencement  and  in 
which  the  summons  was  never  served,  should 
be  dismissed,  uotwithstandiug  tbe  recent  sub- 
stitution of  a  new  party  as  plaintiff. 

Department  1.  Appeal  from  Superi<« 
Court  City  and  County  of  San  Francisco; 
J.  C.  B.  Hebbard,  Judge. 

Action  by  Esther  E.  Swortflgner  against 
Charles  G.  White  and  others.  From  a  judg- 
ment dismissing  the  action,  plaintiff  appeals. 
Affirmed. 

Prlngie  &  Pringle,  for  appellant    W.  H. 
Barrows,  W.  S.  Brann,  and  William' H.  Jor-  , 
dan  (Jordan,  Treat  &  Brann,  of  counsel),  for 
respondents. 

VAN  DYKE,  X    This  is  an  appeal  frona 

the  Judgment  of  the  lower  court  dismissintr 
the  action.  Tbe  defendant  Wliite  on  tbe  9tli 
day  of  July,  1888,  made  his  promissory  note 
to  La  Societe  d'Eipargnes  et  de  Prevoyanoe 
Mutuelle  (a  corporation),  and  on  the  same 
day  executed  a  mortgage  on  bis  land  to  se- 
cure said  note.  Qn  July  8,  1893,  said  corpo- 
ration, mortgagee,  commenced  an  action  to 
foreclose  said  mortgage.  Summons  was  is- 
sued tbe  same  day,  but  was  never  served  or 
retiirned.  B.  M.  Murray  and  E.  H.  Hansen 
were  made  defendants  for  the  reason,  as 
alleged  in  tbe  complaint  that  they  claimed 
some  Interest  in  the  premises  covered  by  the 
mortgage.  Defendant  Hansen  filed  an  ap- 
pearance January  31,  1899,  but  there  is  no 
evidence  in  the  record  that  defendant  Mur- 
ray ever  appeared.  Defendant  White,  In- 
stead of  appearing  In  the  action,  procured 
Thomas  M.  Quackenbush  to  advance  tbe 
money  to  satisfy  the  claims  of  the  mortga- 
gee, the  French  bank,  and  to  give  blm  fur- 
ther time  to  make  payment  Qnackenbnsli 
thereupon  paid  tbe  amount  due  the  original 
mortgagee,  the  French  bank,  and  took  an 
assignment  of  the  mortgage  and  of  the  cause 
of  action,  and  allowed  the  matters  thereaft- 
er to  rest  until  November  11,  1896,  when  he 
assigned  and  transferred  the  notes  and  mort- 
gages to  his  daughter  Esther  E.  Swortfiguer, 
who  thereafter,  on  August  10, 1897,  was  sub- 
stituted as  plaintiff.  And  thereafter,  on  Au- 
gust 7,  1898,  tbe  substituted  plaintiff  and 
appellant  herein  filed  an  amended  and  sup- 
plemental complaint  In  said  action,  and  caus- 
ed a  second  alias  summons  to  be  Issued  there- 
on. The  first  alias  summons.  Issued  betote 
tbe  filing  of  said  supplemental  complaint 
had  been  quashed  on  motion  of  the  defend- 
ant White,  and  thereafter  tbe  second  alias 
summons  was  likewise  quashed  for  some  In- 
formality. At  the  time  of  the  motion  to 
quash  tbe  second  alias  summons,  defendant 
White  moved  the  court  to  dismiss  the  ac- 
tion. The  court  refused  to  dismiss  the  action, 
and  announced  tbat  it  would  Issue  a  third 
alias  summons  upon  tbe  payment  by  the 
plaintiff  of  the  sum  of  f25  costs,  which 
was  tendered  and  refused;  and  thereupon 
said  defendant  and  respondent  White  applied 
to  this  court  for  a  writ  of  prohibition  direct- 
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ed  agaiust  the  superior  court,  and  upon  the 
bearing  of  that  application  this  court  Issued 
a  peremptory  writ  of  prohibition.  White  v. 
Superior  Court,  126  Cal.  245,  58  Pac.  450.  In 
the  opinion  of  the  court  in  that  case  it  is  said: 
"Petitioner  has  a  present  right  to  the  dis- 
missal of  the  action  as  against  himself,  and 
the  removal  of  the  lien  by  which  ills  proper- 
ty is  incumbered,  and  such  right  cannot  be 
protected  or  enforced  by  an  appeal  from  a 
possible  Judgment  in  the  action  to  foreclose." 
In  Vrooman  v.  Li  Po  Tal,  113  Cal.  302,  45 
Pac.  470,  referred  to  and  approved  in  White 
V.  Superior  Court,  the  provision  of  the  Code 
of  Civil  Procedure,  as  amended  In  March, 
1889,  was  set  out  and  construed.  The  amend- 
ment adds  subdivision  7,  §  581,  and  reads  as 
follows:  "And  no  action  heretofore  or  here- 
after commenced  shall  be  further  prosecuted, 
and  no  further  proceedings  shall  be  had 
therein,  and  all  actions  heretofore  or  here- 
after commenced  shall  be  dismissed  by  the 
court  in  which  the  same  shall  have  been  com- 
menced, on  its  own  motion,  or  on  motion  of 
any  party  Interested  therein,  whether  named 
in  the  complaint  as  a  party  or  not,  unless  sum- 
mons shall  have  been  issued  in  one  year  and 
served,  and  return  thereon  made  witliln  three 
years  after  the  commencement  of  sold  action, 
or  unless  appearance  has  been  made  by  the 
defendant  or  defendants  therein  within  said 
tttree  years."  In  commenting  upon  that 
amendment  to  the  section  in  question,  this 
court,  in  the  Case  of  LI  Po  Tai,  said:  "This 
provision  is  very  sweeping,  and  is  expressly 
made  applicable  to  pending  suits.  It  is  pro- 
hibitory; otherwise  it  would  have  no  force  at 
all.  The  courts  were  already  authorized'  and 
.required  to  dismiss  suits  upon  motion  when 
there  had  been  culpable  failure  to  prosecute. 
To  hold  this  statute  directory  would  there- 
fore be  to  repeal  it  Then  the  language  could 
hardly  Indicate  more  plainly,  the  4ntcnt  that 
it  should  be  mandatory.  Besides  being  abso- 
lute in  form,  it  contaliis  a  prohibitory  clause 
—'and  no  further  proceedings  shall  be  bad 
therein.'  Such  a  negative  cannot  be,  and 
never  has  been,  considered  as  directory  mere- 
ly." See,  also,  to  the  same  eCTect,  Grant  v. 
McArthur,  137  Cal.  270,  7d  Pac.  88.  It  is 
stated  in  appellant's  brief  that  defendants 
Hansen  and  Murray  appeared  In  said  actipn. 
The  record  fails  to  show  that  Murray  ever 
appeared,  and  the  appearance  of  Hansen 
was  over  five  years  from  the  commencement 
of  the  action;  and,  under  the  mandatory  pro- 
visions In  question  of  the  Code  of  Civil  Pro- 
cedure and  the  decisions  of  this  court,  such 
appearance  cannot  help  out  the  case  of  the 
appellant.  There  having  been  no  service  and 
return  made  of  the  summons  within  three 
years  from  the  commencement  of  the  action, 
or  appearance  within  that  time  by  any  of  the 
defendants,  that  action  was  practically  put 
an  end  to,  and  it  was  tlie  imperative  duty  of 


the  court  to  have  dismissed  It  at  the  expira- 
tion of  three  years  from  its  commencement; 
and  the  substitution  of  the  appellant  in  place 
of  the  former  piaintifT  in  that  action,  the 
French  bank,  over  four  years  after  the  com- 
mencement of  the  action,  and  the  filing  of  a 
so-called  amended  supplemental  complaint 
thereafter,  could  not  revive  the  former  ac- 
tion so  as  to  change  the  result 

The  order  and  Judgment  entered  March 
23,  1900i  dismissing  the  action,  from  which 
this  appeal  Is  taken,  was  in  accordance  with 
the  imperative  command  of  the  law.  The 
court  below  thereupon  lost  all  Jurisdiction 
over  the  cause,  and  the  so-called  amended 
Judgment  of  dismissal  entered  September  21, 
1900,  attempting  to  limit  the  former  Judg- 
ment of  dismissal  to  defendant  White  alone, 
was  ultra  vires  and  void. 

The  Judgment  dismissing  the  action  is  af- 
firmed. 

I  concur:    ANGELLOTTI,  J. 

I  concur  In  the  Judgment:    SHAW,  3, 


On  Rehearing. 
(Feb.  12,  1904.) 


In  Banc. 


PER  CURIAM.    Rehearing  denied. 

BEATTT,  C.  3.  I  dissent  from  the  order 
denying  a  rehearing,  not  because  I  dlfTer 
with  the  court  as  to  any  p6int  decided,  but 
because  the  department  opinion  completely 
Ignores  the  only  proposition  upon  which  the 
appellant  contended  for  a  reversal— the  only 
proposition,  that  is  to  say,  which  at  th6  close 
of  the  argument  was  contested.  When 
Quackenbush  furnished  the  money  to  satisfy 
the  claim  of  the  original  mortgagee,  and 
took  an  assignment  of  its  mortgage,  he  at 
the  same  time  took  from  White  a  new  mort- 
gage to  secure  a'  new  obligation.  The  supple- 
mental complaint  filed  by  appellant  in  1897 
counted  upon  this  new  mortgage,  and  within 
less  than  three'  years  after  the  filing  of  the 
supplemental  complaint  the  respondent  Han- 
sen entered  his  apx>earance  in  the  action. 
The-  contention  of  appellant— and  It  was  all 
he  contraded  for  in  submitting  his  case— was 
that  as  to  the  second  mortgage,  and  the  mon- 
eys thereby  secured,  the  filing  of  the  supple- 
mental complaint  was,  In  legal  effect  the 
commencement  of  a  new  action,  and  that  the 
voluntary  appearance  of  Hansen  within 
three  years  thereafter  gave  the  court  Juris- 
diction to  foreclose  the  second  mortgage  as 
against  him.  This  proposition  may  or  may 
not  be  sound,  but,  whether  tenable  or  not 
I  think,  since  It  presented  the  only  question 
In  the  case,  the  appellant  was  entitled  to 
have  It  stated  and  decided. 
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(141  Cal.   573) 

FAT  V.  STUBENRAUCH  et  al.    (S.  F. 

2,838.)* 

iSuyreme  Court  of  California.    Jan.  12,  1904.) 

CLERICAL  MISPRISION— CORRKCTION-CORREC- 

TION   PENDING— APPEAL-RIGHT 

TO   COMPLAIN. 

1.  Where,  in  mortgage  foreclosure,  a  Mrs.  M. 
Q.  was  made  a  defendant,  and  an  injunction 
prayed,  and  summuus  was  served  on  her,  and 
tlie  decree  enjoined  Mrs.  A.  M.  Q.,  the  use  of 
the  initial  "A."  was  evidently  a  clerical  mis- 
prision. 

2.  The  court  has  inherent  power  to  correct  a 
clerical  misprision  on  the  face  of  its  records, 

3.  The  right  of  the  trial  court  to  correct  a 
clerical  misprision  on  the  face  of  the  records  of 
a  cause  is  not  lost  by  an  appeal  when  the  cor- 
rection does  not  aSect  any  substantial  right. 

4.  In  mortgage  foreclosure  a  Mrs.  M.  Q.  was 
made  a  defendant,  and  an  injunction  prayed, 
and  summous  was  served  on  her,  and  the  decree 
enjoined  Mrs.  A.  M.  Q.,  who  appealed.  Held, 
that  such  appellant  could  not  complain  of  an 
amendment  oy  the  trial  court,  peudiug  appeal, 
whereby  the  initial  "A."  was  struck  from  the 
records,  as  the  correction  freed  her  from  all  ] 
liability  under  the  decree.  I 

Department    2.      Appeal    from    Superior  i 
Court,  Napa  County;   E.  D.  Ham,  Judge.        | 

Suit  by  Susan  M.  Fay  against  H.  Stuben- 
rauch  and  others.  From  a  decree  for'  com- 
plainant, defendaut  A.  M.  Quinn  appeals. 
Affirmed. 

W.  H.  Barrows,  for  appellant.  Tbeo.  A. 
Bell  (A.  O.  ColtOD,  of  counsel),  for  respond- 
ents. 


LORIGAN,  J.  This  action  was  brought  to 
forei:lose  a  mortgage  executed  to  plaintiff  by 
defendants  H.  and  V.  Stubenrauch.  It  was 
alleged  In  the  complaint  tbat  the  other  de- 
fendants, James  O'Reilly  and  one  Mrs.  M. 
Quinn,  claimed  some  interest  In  the  mort- 
gaged premises;  that  the  said  Mrs.  M.  Quinn 
was  In  possession  thereof,  cutting  and  de- 
stroying trees,  and  threatening  to  continue 
to  do  so;  and  an  injunction  was  prayed  pro- 
hibiting her  from  the  commission  of  such 
acts.  Summons  was  issued  in  said  caiuse, 
and  served  on  all  tbe  defendants,  including 
Mrs.  M.  Quinn,  and  tbe  defaults  of  all  the 
defendants,  including  said  Mrs.  M.  Quinn, 
were  duly  entered.  Thereafter  a  decree  of 
foreclosure  was  entered  against  the  said  H. 
,and  V.  Stubenrauch,  James  O'Reilly,  and  one 
"Mrs.  A.  M.  Quinn,"  foreclosing  all  their  in- 
verest  in  said  premises,  and  as  to  tbe  said 
"Mrs.  A.  M.  Quinn"  enjoining  her  from  cut- 
ting and  destroying  any  trees  upon  said  prem- 
ises. This  decree  was  duly  entered  on  April 
24,  1901.  On  May  16,  1901,  an  appeal  was 
taken  by  "Jlrs.  A.  M.  Quinn"  from  said  de- 
cree. On  May  21,  1901,  after  such  appeal 
was  taken,  the  court,  on  motion  of  tlie  at- 
torney for  plaintiff,  made  an  order  reciting 
that  there  bad  been  a  clerical  misprision  In 
the  decree  of  foreclosure  In  the  insertion  of 
.  the  initial  "A."  before  the  initial  "M."  in  the 


'Rehearing  denied  February  11,  1804. 
f  2.  See  Courts,  vol.  13,  Cent.  Dig.  {  36>. 


name  of  "Mrs.  M.  Quinn,"  the  defendant  in 
snld  action,  and  orderedtbe  decree  corrected 
by  striking  out  such  initial  "A."  wherever  it 
appeared  therein.  A  stipulation  in  the  tran- 
script shows  tbat  such  correction  was  made 
by  the  clerk  as  directed  by  the  court.  The 
effect  of  the  order  is  that  the  decree  of  fore- 
closure now  stands  against  "Mrs.  M.  Quinn," 
and  the  name  of  "Mrs.  A.  M.  Quinn"  nowhere 
appears  therein. 

Appellant  contends  that,  notwithstanding 
such  correction,  the  decree  of  foreclosure 
should  be  reversed;  tbat  the  order  of  the 
lower  court  was.  In  effect,  an  amendment  of 
tbe  decreie,  and,  being  made  after  tbe  court 
bad  lost  jurisdiction  of  tbe  cause  by  appeal, 
was  void.  There  is  no  question  but  tbat  if 
an  appeal  bad  not  been  taken  the  lower  court 
would  have  had  the  power  to  make  the  cor- 
rection. 

It  is  quite  manifest  that  the  use  of  the  in- 
itial "A."  In  the  name  of  the  defendant,  so 
as  to  make  her  name  read  "Mrs.  A.  M. 
Quinn"  Instead  of  "Mrs.  M.  Quinn,"  was 
merely  a  clerical  error  in  the  decree.  "Mrs. 
A.  M.  Quinn"  was  not  a  party  to  the  suit, 
but  "Mrs.  M.  Quinn"  was.  The  latter  was 
named  as  defendant,  bad  been  served  with 
summons  and  suffered  default,  and  a  decree 
might  properly  be  taken  against  her.  All 
these  matters  appear  in  the  record,  and  con- 
clusively show  that  tbe  person  against  whom 
the  decree  was  intended  to  be  entered  was 
"Mrs.  M.  Qnlnn,"  not  "Mrs.  A.  M.  Quinn," 
who,  as  far  as  tbe  record  is  concerned,  was 
an  entire  stranger  to  tbe  proceedings.  When- 
ever it  is  apparent  upon  the  face  of  the  rec- 
ord that  tbe  error  to  be  corrected  consists  of 
a  clerical  misprision,  the  court  has  always  inj 
herent  power  to  correct  it.  Estate  of  Scbroe- 
der,  46  Cal.  316;  Fallon  v.  Brittan,  84  Cal. 
511,  24  Pac.  381;  San  Joaquin  L.  &  W.  Co. 
V.  West,  99  Cal.  347,  33  Pac.  928;  Chicago 
Clock  Co.  T.  Tobin,  123  Cal.  378.  55  Pac. 
1007. 

Nor  is  the  right  of  tbe  lower  court  to 
amend  suspended  or  Impeded  by  an  appeal 
where  an  amendment  does  not  affect  any 
substantial  rights  of  the  appellant,  and  con- 
sists of  the  correction  of  a  clerical  mistake 
appearing  upon  tlie  face  of  the  record.  It  is 
true  tliat  the  court  by  the  appeal  loses  juris- 
diction of  the  cause  for  the  purposes  of  the 
appeal,  but  It  does  not  lose  jurisdiction  of 
its  records.  These  remain  within  its  physi- 
cal control  and  custody,  and  as  to  tbe  error 
suggested  the  court  bad  a  right,  as  well  after 
tbe  appeal  is  taken  as  before,  to  amend  it. 
Black  on  Judgments,  §  162;  Freeman  on 
Judgments,  |  73;  People  v.  Murback,  64  Cal. 
372,  30  Pac.  608.  Certainly  no  substanHal 
right  of  tbe  appellant  was  affected  by  the 
amendment.  In  fact,  it  accomplished  all  tbat 
she  could  hope  for  on  this  appeal.  Her  com- 
plaint here  Is  that  the  decree  against  her  was 
void.  This  is  true,  but  as  tbe  correction  of 
tluit  decree  relieved  and  freed  her  from  all 
liability   under  it  there  la   nothing   left  of 
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which  she  can  complain.  The  decree  now 
stands  against  Mrs.  M.  Quinn,  the  party  to 
the  action  against  whom,  as  appears  from 
the  record,  it  should  have  been  originally 
entered.  If  this  court  should  reverse  the 
Judgment,  as  appellant  contends  it  should, 
such  reversal  would  confer  no  benefit  upon 
the  appellant.  It  would  give  her  nothing  she 
has  not  already  obtained  through  the  correc- 
tion of  the  decree  by  the  lower  court,  but,  on 
the  contrary,  such  reversal  would  operate  to 
the  advantage  of  the  party  against  whom  ap- 
parently the  decree  should  have  been  orig- 
inally an^  it  Is  now  entered,  the  defendant 
Mrs.  M.  Quinn,  who  is  not  now  before  us 
asking  for  any  relief.  Appellant  cannot  be 
concerned  In  the  matter  any  further  than  to 
the  extent  that  her  own  Interests  are  In- 
volved. 

We  are  satisfied  that  the  lower  court,  not- 
withstanding the  appeal,  had  a  right  to  cor- 
rect the  apparent  clerical  error  in  the  decree; 
that  such  correction  has  relieved  appellant 
entirely  from  its  operation;  that  the  error 
she  complains  of  here  has  been  effectually 
cured  thereby;  and  that  the  Judgment,  as  far 
as  it  Is  attacked  by  her  on  this  appeal,  should 
be  aflirmed.  As  this  error,  until  it  was  cor- 
rected, substantially  affected  appellant,  and 
was  not  corrected  until  after  her  appeal  was 
taken,  we  think  that  she  should,  therefore, 
lie  allowed  hec  costs  on  appeal. 

The  decree  appealed  from  Is  affirmed,  with 
costs  In  favor  of  appellant. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  3. 


(141  Cal.  638) 

In  re  BRUNDAGE'S  ESTATE.    (S.  F.  3,580.)* 

(Sapreme  Court  of  Califomia.     Jan.  9,  1904.) 

FOREION    WILLS— PERSON    BNTITLBD    TO    AD- 
MINISTRATION. 

1.  As  between  two  persons,  one  of  whom  has, 
as-against  the  other,  an  absolute  right  to  letters 
of  administration,  the  fact  that  he  makes  an 
adverse  claim  to  property  claimed  by  the  es- 
tate, which  is  not  made  a  ground  of  disqualifica- 
tion by  the  statutes,  does  not  authorize  the  de- 
nial of  the  letters  to  him,  and  the  granting  of 
them  to  the  other. 

2.  Under  Code  Civ.  Proc.  §  1379,  providing 
that  administration  may  be  granted  to  a  com- 
petent person,  though  not  otherwise  entitled  to 
the  same,  at  the  request  of  the  person  entitled, 
one  may  not  be  so  apiraiuted  administrator  with 
the  will  annexed  in  case  of  a  foreign  willj  as 
against  a  resident  son  of  testator,  a  beneficiary 
under  the  will,  at  the  request  of  the  nonresi- 
dent testator,  such  executor  being  entitled  only 
to  letters  testamentary,  and  not  to  administra- 
tion; nor  at  the  reiiuest  of  nonresident  children 
of  testator,  the.v  being  incompetent  because  of 
their  uonresidence. 

3.  Under  Code  Civ.  Proc.  §  1366,  entitling  a 
son  of  testator  to  administration  as  against  a 
daiiphter,  the  nssignee  of  the  daughter's  inter- 
est in  the  estate  acquires  no  greater  right  to 
administration  than  she  bad. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;  J. 
V.  Coffey,  Judge. 

'Rehearing  denied  February  8,  1904. 


In  the  matter  of  the  estate  of  Mary  Ann 
Brundage,  deceased.  From  an  order  grant- 
ing letters  of  administration  to  another  and 
refusing  them  to  Charles  S.  Brundage,  be  ap- 
peals.   Reversed. 

Goodfcllow  &  Eells,  for  appellant  Bev- 
erley L.  Uodghead,  for  respondent. 

ANGELLOTTI,  J.  This  is  an  appeal  from 
an  order  granting  letters  of  administration 
with  the  will  annexed  upon  the  estate  of 
Mary  Ann  Brundage,  deceased,  to  the  Union 
Trust  Company  of  San  Francisco,  and' u'ef us- 
ing to  grant  such  letter  to  Charles  S.  Brun- 
dage.'  The  deceased  was  a  resident  of  New 
Vork,  and  left  property,  real  and  personal, 
in  this  state.  By  her  will,  which  was  duly 
admitted  to  probate  in  the  state  of  New 
York,  she  appointed  one  Schafmeister,  a 
resident  of  that  state,  executor.  Six  chil- 
dren survived  ^er,  each  of  whom  was  a 
devisee  and  legatee  under  the  will.  One  of 
these  children  was  her  sou,  Charles  S.  Brun- 
dage, the  appellant  here.  He  was  a  resident 
of  this  state,  and  competent  under  our  laws 
to  act  as  administrator  of  her  estate.  None 
of  the  other  children  resided  in  California. 
The  appellant  tiled  a  duly  authenticated 
copy  of  the  will  and  the  probate  thereof  in 
the  superior  court  of  the  city  and  county  of 
San  Francisco,  with  a  petition  for  its  ad- 
mission to  probate  here,  and  the  issuance  to 
him  of  letters  ot  administration  with  the  will 
annexed.  The  respondent.  Union  Trust  Com- 
pany, a  corporation  authoi-ized  to  act  as  ad- 
ministrator, also  filed  its  petition  praying 
that  said  will  be  admitted  to  probate,  and 
that  it  be  appointed  administrator  with  the 
will  annexed.  Its  claim  was  based  upon  the 
fact  that  it  was  the  nominee  of  the  nonresi- 
dent executor,  who  had  regularly  requested 
that  it  be  appointed,  and  the  nominee  of 
nonresident  children,  heirs  and  legatees  of 
deceased;  and  also  upon  the  fact  that  it  was 
a  party  interested  in  the  will  by  reason  of 
being  the  assignee  of  a  portion  of  the  leg- 
acy of  Mary  A.  HlUlard,  a  daughter  of  de- 
ceased. It  was  also  alleged  and  found  to 
be  a  fact  tliat  appellant  claimed  an  interest 
in  certain  real  property  adversely  to  the  es- 
tate of  deceased.  The  superior  court  ad- 
mitted the  will  to  probate,  and  ordered  the 
issuance  of  letters  of  a^^nistration  with  the 
will  annexed  to  the  Union  Trust  Company, 
and  denied  the  petition  of  Brundage. 

It  is  admitted  that  the  appellant  was  not 
disqualified  by  reason  of  his  adverse  claim 
to  property  claimed  by  the  estate.  Estate 
of  Muersing,  103  Cal.  585,  37  Pac.  520;  Es- 
'tate  of  Bauquier,  88  Cal.  302,  26  Pac.  178, 
532.  Our  statute  prescribes  the  grounds  of 
disqualification,  and  the  courts  have  no  right 
to  add  to  the  disqualifications  prescribed  by 
the  Ueglslature.  The  fact  of  adverse  claim 
is  urged  by  the  respondent  solely  as  a  Jus- 
tification of  the  e.\ercise  of  the  discretion 
of  the  superior  court  in  favor  of  respondent, 
it  being  claimed  tliat  under  the  law  the  court 
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was  invested  wiUi  the  power  to  appoint  ei- 
ther of  the  applicants;  in  other  words,  tliat 
the  appointment  was  in  the  discretion  of  the 
court  The  appellant  claims  that  under  the 
circumstances  of  this  case  he  bad  the  abso- 
lute right  to  letters  of  administration  as 
against  respondent,  a^d  that  the  court  had 
no  discretionary  power  whatever.  This  claim 
of  appellant  must,  under  the  statutes  and 
decisions,  be  sustained. 

The  sections,  relating  to  the  probate  of 
foreign  wills  (Code  Civ.  Proc.  H  1322-1324) 
jjrovlde  that  when  the  copy  of  the  will  and 
the  probate  thereof  are  produced  "by  the 
executor,  or  by  any  other  person  interested 
in  the  will,"  a  hearing  shall  be  had  upon 
notice,  and  that,  when  so  admitted  to  pro- 
bate, "letters  testamentary  or  of  adminis- 
tration shall  be  issued  thereon."  Estate  of 
Richardson,  120  Cal.  344,  345,  52  Pac.  832. 
The  nonresident  executor  could  have  made 
application  for  letters  testamentary  to  him- 
self, and  would  have  been  entitled  to  the 
same  as  against  appellant  Estate  of  Brown, 
80  Cal.  381,  22  Pac.  233;  Estate  of  Richard- 
son, supra.  He  did  not  however,  apply  for 
letters  testamentary.  The  law  applicable  to 
such  a  case  provides  that  if  the  executor 
falls  to  apply  for  letters  for  himself,  'letters 
of  administration  with  the  will  annexed 
must  be  issued  as  designated  and  provided 
for  the  grant  of  letters  in  case  of  Intestacy." 
Estate  of  Richardson,  supra;  Estate  of  Coau, 
132  Cal.  401,  403,  Hi  Pac.  691,  692.  In  Es- 
tate of  Conn,  supra,  .this  coiu^  said:  "The 
section  Just  quoted  from  [section  1350,  Code 
Civ.  Proc]  is  not  restricted  to  any  class 
of  wills,  and  it  certainly  must  include  foreign 
wills  in  its  provisions."  While  the  statute 
nuthori7.cs  the  issuance  of  letters  testamen- 
tary to  the  nonresident  executor,  it  does  not 
entitle  him  to  letters  of  administration,  or 
give  blm  the  right  to  nominate  an  adminis- 
trator with  the  will  annexed.  Estate  of 
Beech,  63  Call  458;  Estate  of  Richardson, 
supra.  The  case  of  Estate  of  Harrison,  135 
Cal.  7,  60  Pac.  846,  relied  on  by  respondent 
is  not  in  conflict  with  this  view,  when  we 
take  into  consideration  the  well-settled  prop- 
osition that  in  the  case  of  a  foreign  will  the 
public  administrator  is  not  "entitled"  to  let- 
ters of  administration.  In  re  Bergin,  100 
Cal.  376,  34  Pac.  867;  Estate  of  Eugle,  124 
Cal.  292,  56  Pac.  1022.  This  rule  is  appar- 
ently based  upon  the  fact  that  he  is  not 
"interested  in  the  will."  In  Estate  of  Har- 
rison, supra,  the  contest  was  between  the 
nominee  of  the  foreign  executor  and  the  pub- 
lic administrator,  neither  of  whom  was  In- 
terested in  the  will  or  "entitled"  to  letters, 
and  the  court  undoubtedly  had  the  discre- 
tionary i)ower  to  appoint  either;  but  such 
power  was  not  derived  from  section  1370, 
Code  Civ.  Proc.  In  the  opinion  in  that  case 
the  court  quotes  with  apparent  approval  the 
jmrtlon  of  the  opinion  In  Estate  of  Richard- 
son, supra,  to  the  effect  that  there  is  no  pro- 
vision in  the  statute  giving  the  foreign  ex- 


ecutor the  right  to  nominate  an  executor 
with  the  will  annexed.  Section  1379,  Code 
Civ.  Proc,  wlilch  provides  that  adminis- 
tration may  be  granted  to  one  or  more  com- 
petent persons,  although  not  otherwise  enti- 
tled to  the  same,  at  the  written  request  of 
the  person  entitled,  and  which  is  relied  upoa 
by  respondent  as  giving  the  court  discre- 
tionary power  In  this  case,  has  no  appUca- 
tion.  This  section  has  been  considered  by 
this  court  on  numerous  occasions,  and  it  is 
well  settled  that  the  only  effect  thereof  is 
to  give  the  court  the  discretionary  power  to 
appoint  as  odmiulstrator  a  person  not  oth- 
erwise entitled  upon  the  written  reqaest  of 
the  person  "entitled."  If  the  person  mak- 
ing the  written  request  is  not  himself  "en- 
titled" to  administration,  either  because  in- 
competent or  because  another  applicant  with 
a  better  claim  Is  entitled,  the  nominee  can- 
not be  considered  by  the  court  Estate  of 
Beech,  63  Cal.  458;  Estate  of  Bedell,  97  Oal. 
339,  341,  32  Pac  323;  Estate  of  Muersing,. 
103  Cal.  585,  37  Pac.  520;  Estate  of  Healy. 
122  Cal.  162,  165,  54  Pac.  736.  Here  the  non- 
resident executor  was  not  under  the  stat- 
ute, entitled  to  letters  of  administration,  and 
his  written  request  was  therefore  Ineffectual 
for  any  purpose.  The  nonresident  children, 
heirs  and  legatees,  were  Incompetent  by  rea- 
son of  their  nonresldence,  and  consequently 
were  not  entitled  to  administration.  Their 
request  also,  was  therefore  ineffectua)  for 
any  purpose. 

It  is,  however,  claimed  that  respondent, 
by  reason  of  the  assignment  to  it  of  a  por- 
tion of  the  legacy  of  a  daughter  of  deceased, 
was  "interested  in  the  will,"  and  that  the 
court  had  the  discretionary  power  to  grant 
letters  of  admlnisti'ation  to  it  It  has  been 
held  that  the  assignee  of  a  devisee  is  entitled, 
as  a  person  interested  in  the  will,  to  admin- 
istration as  against  the  public  administrator. 
Estate  of  Eugle,  124  Cal.  292,  56  Pac  1022. 
That  the  assignee  of  the  legacy  of  a  daugh- 
ter is  not  entitled  to  letters  of  administra- 
tion as  against  a  son,  who  is  also  a  legatee 
and  in  other  respects  competent,  is  settled 
by  the  case  of  Estate  of  Coan,  132  Cal.  401, 
64  Pac.  691,  which  is  decisive  of  this  ques- 
tion. In  that  case  the  contest  for  letters  of 
admlni.«tration  with  the  will  annexed  upon 
a  foreign  will  was  between  a  son  and  daugh- 
ter, both  of  whom  were  legatees.  The  low- 
er court  grtiuted  letters  to  both,  and  the  or- 
der was  reversed  by  this  court  This  court 
there  said:  "The  cases  of  Intestacy  referred 
to  In  said  section  1350  are  iM-ovided  for  in 
said  section  1365  et  seq.  It  seems,  there- 
fore, beyond  question  that  these  sections  ap- 
ply to  the  probate  of  a  f&relgn  will,  where, 
as  in  this  case,  the  controversy  as  to  who 
shall  aduilulster  is  between  parties  Inter- 
ested In  the  will."  It  was  held  that  while 
the  children  of  a  deceased  were,  under  sec- 
tion i;{(i.'),  Code  Civ.  Proc,  apparently  equal- 
ly entitled,  said  section  1365  was  qualified 
by  section  130C,  Id.,  which  provides  that  "of 
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several  persons  claiming,  and  equally  enti- 
tled to  administer,  males  must  be  prefer- 
red to  females,"  and  that,  therefore,  a  son 
and  a  daughter  are  not  equally  entitled  to  ad- 
minister, and  the  court  had  no  discretion  to 
do  otherwise  than  appoint  the  son.  Waiv- 
ing the  question  as  to  whether  a  corpora- 
tion formed  for  the  purpose,  among  others, 
of  acting  as  executor  or  administrator,  is  in 
any  better  position,  in  a  contest  for  letters, 
by  reason  of  the  fact  that  it  has  acquired  by 
assignment  an  interest  under  the  will,  it  cer- 
tainly occupies  no  better  position  than  its 
assignor.  Its  assignor,  a  daughter,  would 
not  Ijave  been  entitled  to  letters  of  adminis- 
tration as  against  the  appellant  son,  even 
if  she  were  a  resident  of  this  state,  and  the 
superior  court  would  have  had  no  discre- 
tionary power  to  appoint  her. 

The  appellant  bad  the  absolute  right  to 
letters  of  administration  with  the  will  an- 
nexed. The  order  directing  the  issuance  of 
such  letters  to  the  Union  Trust  Company 
and  denying  the  i)etitIon  of  Charles  S.  Brun- 
dage  is  reversed,  and  the  cause  remanded. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


(Ml  Cal.  592) 

PEOPLE  V.  MANOOGIAN.     (Cr.  1,024.) 

(Sapreme  Court  of  California.    Jan.  13,  1904.) 

HOMiCIDE— DEFENSE  OP  INSANITY— EVIDENCE 
—OPINIONS  OP  WITNESSES— INSTRUC- 
TIONS—HARMLESS  ERROR. 

1.  In  a  prosecution  for  murder,  defended  on 
the  ground  of  insanity  caused  by  a  personal 
injury,  evidence  as  to  the  acls  and  conduct  of 
(leCeudaut  betweeu  the  time  of  bis  injury  and 
the  date  of  the  homicide  is  admissible. 

2.  In  a  prosecution  for  murder,  defended  on 
the  ground  of  insanity  caused  by  a  personal  in- 
jury, the  testimony  of  witnesses,  acquainted 
with  defendant,  as  to  his  appearance  Ijetween 
the  time  of  the  injury  and  the  date  of  the  hom- 
icide, with  reference  to  his  being  rational  or 
otherwise,  was  excluded  on  the  ground  that  they 
were  not  "intimate  acquaintances"  within  the 
meaning  of  Code  Civ.  iToc.  §  1870,  subd.  10, 
and  that  their  opinions  respecting  the  insanity 
were  therefore  mudmissible.  Held,  tiiat  the 
questions  calling  for  such  testimony  did  not 
call  for  the  "opinions"  of  the  witnesses  as  to 
defendant's  insanity,  within  the  meaning  of  the 
statnte,  but  only  for  the  result  of  their  obser- 
vation as  to  the  manner  or  conduct  of  defend- 
ant, and  that  the  exclusion  of  such  testimony 
was  prejudicial  error. 

3.  The  question  as  to  whether  witness  was  an 
'intimate    acquaintance"    of    defendant,    and 

therefore  qualified  to  express  an  opinion  as  to 
his  sanity,  was  addressed  to  the  discretion  of 
the  trial  court. 

4.  In  a  prosecution  for  murder,  defended  on 
the  ground  of  insanity,  an  instruction  caution- 
ing the  jury  against  being  imposed  on  by  an 
"ingenious  counterfeit  of  insanity"  cannot  be 
held  to  be  prejudicially  erroneous,  though  the 
same  is  not  approved. 

5.  In  a  prosecution  for  murder,  the  exclusion 
of  testimony  of  a  witness  for  the  people,  ma- 
terial only  on  the  question  of  self-defense,  was 
not  prejudicial  error,  conceding  that  the  ruling 
was  erroneous,  there  being  no  testimony  tend- 
ing to  show  that  the  homicide  was  committed  in 
self-defense. 
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C.  In  the  absence  of  evidence  as  to  self-de- 
fense in  a  prosecution  for  murder,  instructions 
on  the  law  of  self-defense  were  properly  re- 
fused. 

In  Banc.  Appeal  from  Superior  Court, 
Fresno  County;  U.  Z.  Austin,  Judge. 

Uicbard  Manoogian  was  convicted  of  mur- 
der, and  he  appeals  from  the  judgment  and 
from  an  order  denying  a  new  trlaL  Re- 
versed. 

Frank  Kauke  and  W.  D.  Tupper,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  J.  C. 
Daly,  Dep.  Atty.  Gen.,  for  the  People. 

AXGELLOTTI,  J.  The  defendant  having 
been  convicted  of  murder  in  the  first  degree, 
and  adjudged  to  suffer  imprisonment  for  life, 
appeals  from  the  Judgment  and  from  the  or- 
der denying  his  motion  for  a  new  trial. 

The  defense  was  insanity,  the  homicide  be- 
ing admitted,  and  the  principal  exceptions 
urged  are  based  upon  certain  rulings  made 
In  relation  to  the  admissibility  of  testimony 
offered  by  defendant  to  sustain  that  defense. 
The  homicide  occurred  on  the  evening  of  Ju- 
ly 4, 1902.  It  appeared  tliat  during  the  month 
of  May,  1902,  defendant  received  a  severe  In- 
Jury  by  being  knocked  down,  bis  head  strik- 
ing the  concrete  pavement,  and  there  was 
evidence  tending  to  show  a  concussion  of  his 
bralu  resulting  therefrom,  and  a  derangement 
of  bis  mental  faculties  existing  from  that 
time  to  and  Including  the  time  of  the  homi- 
cide. The  prosecution  made  practically  no 
attempt  to  rebut  the  evidence  Introduced  in 
tbis  behalf  on  the  part  of  defendant  This 
much  is  said  for  the  purpose  of  indicatibg 
tbnt  the  defense  was  not  entirely  without 
merit,  and  for  the  purpose  of  showing  the 
importance  to  the  defendant  on  whom,  under 
the  rule  in  this  state,  the  burden  rested  to 
allow  that  at  the  time  of  the  homicide  his 
iitental  faculties  were  so  deranged  as  to  ren- 
der him  incapable  of  distinguishing  between 
right  and  wrong  in  relation  to  the  act  with 
which  be  was  charged,  of  having  all  compe- 
tent testimony  offered  by  him,  bearing  upon 
that  defense,  admitted  for  the  consideration 
of  the  Jury. 

Evidence  as  to  the  acts  and  conduct  of  de- 
fendant between  the  time  of  his  injury.  May 
25,  1902,  and  the  date  of  the  homicide,  July 
4, 1902,  was  received  on  behalf  of  defendant 
on  the  issue  of  insanity.  Such  evidence  was, 
of  course,  admissible  as  bearing  upon  the 
question  of  his  mental  condition  at  the  time 
of  the  homicide.  Estate  of  Toomes,  54  Cal. 
509,  516,  35  Am.  Rep.  83;  People  v.  Lee  Pook, 
85  Cal.  300,  24  Pac.  654.  In  this  connection, 
various  witnesses  who  had  seen  and  convers- 
ed on  various  occasions  with  the  defendant 
during  that  period  of  time  were  asked  as  to 
his  appearance  on  those  occasions  with  refer- 
ence to  his  being  rational  or  irrational,  or 
acting  rationally  or  irrationally.  The  witness 
IsakooUan,  who  testified  that  he  had  known 
defendant  for  one  year,  was  "pretty  well  ac- 

H  6.  See  Homicide,  vol.  26,  Cent.  Dig.  (  624. 
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qualnted  with  him  during  that  time,"  and 
had  seen  himi  many  times  between  the  time 
he  was  hm-t  and  the  date  of  the  homicide, 
was  asked,  "Well,  now,  what  was  his  appear- 
ance at  those  times  when  he  talked  with  you, 
with  reference  to  his  being  or  acting  as  men 
ordinarily  do  in  their  right  minds,  or  other- 
wise?" The  objection  of  the  prosecution 
thereto,  on  the  ground  that  the  witness  had 
not  shown  a  sutUcient  knowledge  of  defend- 
ant's acts  to  give  an  opinion  as  to  his  sanity, 
was  sustained.  The  witness'  Eguinian,  wlio 
testified  that  he  had  been  "quite  well  ac- 
quainted" with  defendant  for  two  years  pre- 
ceding the  trial  (October,  1902),  that  he  had 
seen  him  frequently  from  the  time  he  was 
hurt  until  July  4,  1902,  and  that  be  had  no- 
ticed something  difterent  in  his  actions  and 
demeanor  after  he  was  "hurt,"  was  asked, 
"Now,  Just  state  to  the  jury  how  he  would 
act,  what  peculiar  ways  he  had,  if  any,  after 
he  got  hurt"  He  answered,  "Well,  he  was 
acting  peculiar;  all  his  answers  kind  of  not 
reasonable  answers,  and  he  was  irrational; 
he  was  brooding  over  that  trouble  all  the  day, 
all  the  time."  On  motion  of  the  prosecution 
the  court  struck  out  all  that  portion  of  the 
answer  that  we  have  italicized,  leaving  the 
question  practically  unanswered.  The  wit- 
ness was  further  asked,  "Now,  at  the  various 
times  that  you  saw  the  defendant  and  talked 
with  him,  or  observed  him,  noticed  his  con- 
versation or  his  actions  after  that  injury, 
what  can  you  say  as  to  the  appearance  of  the 
defendant  at  those  times  with  reference  to 
his  being  or  acting  rational  or  irrational?" 
The  objection  of  the  prosecution  to  this  ques- 
tion, on  the  ground  that  the  witness  was 
not  qualified  to  give  an  opinion  and  not  com- 
petent to  testify,  was  sustained.  Neither  of 
these  witnesses  was  allowed  to  testify  as  to 
the  appearance  of  the  defendant  in  the  re- 
spect suggested  by  the  question  noted,  and 
exceptions  were  duly  taken  to  the  various 
rulings  of  the  trial  court. 

These  rulings  Vera  apparently  based  upon 
the  theory  that  the  witnesses  were  not  "inti- 
mate acquaintances"  of  the  defendant,  with- 
in the  meaning  of  that  term  as  used  in  sub- 
division 10  of  section  1870  of  the  Code  of  Civil 
Procedure,  and  that  their  opinions  respecting 
bis  mental  sanity  were  therefore  not  admis- 
sible. The  questions  noted,  however,  did  not 
call  for  the  opinion  of  the  witnesses  as  to  the 
n-.entHl  sanity  of  the  defendant,  but  for  the 
result  of  their  observations,  at  the  various 
times  they  came  in  contact  with  him,  as  to 
his  appearance  in  the  respects  suggested. 
The  distinction  is  a  clear  one,  and  has  been 
pointed  out  in  many  decisions  of  this  court. 
In  People  v.  Lavelle,  71  Cal.  351,  12  Pac.  226, 
it  was  held  that  the  trial  court  did  not  err  in 
allowing  a  witness  for  the  prosecution  to  tes- 
tify as  to  the  appearance  of  the  defendant  at 
the  time  of  his  arrest,  with  reference  to  his 
being  rational  or  irrational,  the  question  ask- 
ed in  that  regard  being  almost  precisely  the 
question  asked  the  witness  Eguinian  as  to 


the  appearance  of  defendant,  and  the  objec- 
tion urged  being  that  the  witness  was  not 
competent  under  subdivision  10  of  section  18T0 
of  the  Code  of  Civil  Procedme.  This  court 
there  said  that  the  evidence  sought  to  be 
elicited  was  not  tlie  opinion  of  the  witness 
as  to  the  mental  sanity  of  the  defendant  bas- 
ed on  acquaintance  with  him,  but  was  rathw 
as  to  a  fact,  viz.,  his  appearance  at  the  time, 
and  that  the  evidence  was  admissible.  The 
court  said  in  that  case:  "The  appearance  of 
a  person  at  a  given  time  la  one  thing;  the 
opinion  of  a  witness  as  to  the  mental  condi- 
tion of  that  person,  based  on  an  acquaintance 
with  him,  is  quite  another."  This  ruling  was 
followed  in  Holland  v.  Zollner,  102  Cal.  633, 
C36,  36  Pac.  930,  37  Pac.  231,  where  the  ques- 
tion asked  the  witness  was  the  same  as  that 
asked  in  People  v.  Lavelle,  supra.  The  force 
of  the  opinion  is  somewhat  weakened  by  the 
language  used  by  the  court  in  denying  a  re- 
hearing, where  it  is  said  that,  conceding  the 
question  to  have  been  erroneous,  the  error 
was  not  of  sufficient  importance  to  warrant 
a  reversal.  In  the  Estate  of  Wax,  106  Cal. 
343,  349,  39  Pac.  624,  however,  a  substantial- 
ly similar  question  put  to  one  not  an  intimate 
acquaintance  was  held  to  be  a  relevant,  ma- 
terial, and  proper  question,  on  the  authority 
of  People  V.  Lavelle,  supra,  and  Holland  v. 
Zollner,  supra.  In  People  v.  McCarthy,  115 
Cal.  255,  260,  46  Pac.  1073,  a  capital  case,  the  . 
jailer  who  received  the  defendant  at  the 
county  jail  on  the  day  of  his  arrest  was  i)er- 
mitted  to  testify  that  defendant  appeared 
"rational"  at  that  time,  and  this  court,  in 
banc,  held  that,  under  the  rule  laid  down  in 
the  authorities  cited,  the  evidence  was  unob- 
jectionable. In  People  v.  Arrighlni,  122  CaL 
121,  123,  54  Pac.  591,  the  prosecution  was  al- 
lowed to  ask  certain  witnesses  as  to  the  ap- 
pearance and  manner  of  the  defendant  short- 
ly after  the  homicide.  This  court,  in  approv- 
ing the  ruling  of  the  trial  court,  distinguish- 
ed the  case  from  Estate  of  Carpenter,  94  Gal. 
406,  29  Pac.  1101,  relied  on  by  the  learned 
Attorney  General,  saying  that  In  the  last- 
named  case  the  questions  did  not  call  for  a 
description  of  the  manner  or  conduct  of  the 
persons  concerning  whom  the  inquiry  was 
being  made,  nor  whether  he  acted  rationally 
or  irrationally  at  any  particular  time.  The 
court  further  said,  speaking  through  Mr. 
Justice  Temple,  who  wrote  the  opinion  in  the 
Estate  of  Carpenter,  supra:  "In  People  v. 
McCarthy,  115  Cal.  255  [46  Pac.  1073],  the 
court  held  that  it  was  proper  to  ask  a  wit- 
ness whether  the  defendant  acted  rationally 
or  appeared  'rational'  at  a  particular  time. 
So  I  think  any  witness  may  testify  to  the  de- 
meanor of  the  defendant,  whether  he  was  in- 
toxicated, appeared  to  be  excited,  was  angry, 
or  timid.  •  •  •  A  witness  may  state 
whether  the  person  was  •  •  •  melan- 
choly, morose,  peevish,  irritable,  or  the  oppo- 
site. .\nd  no  doubt  other  mental  habits  may 
bo  testified  to;  such  as  whether  he  was  In- 
coherent, forgetful,  or  irratlonaL" 
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The  reasons  underlying  the  conclusion  In 
tUe  cases  cited  are  well  stated  in  Holland  v. 
Zollncr,  supra.  Certain  Questions  are  of  such 
a  nature  that  it  is  Impossible  for  a  witness  to 
convey  to  a  Jury  an  adequate  conception  of 
the  ultimate  fact  except  by  announcing  the 
result  of  his  observation.  This  is  particular- 
ly true  in  regard  to  the  qualities  suggested  by 
Hr.  Justice  Temple  in  the  portion  of  his 
opinion  in  People  v.  Arrlghint,  quoted  above. 
As  was  said  in  Holland  t.  Zollner,  supra: 
"To  say  that  a  man  acts  *rationar  or  'irra- 
tional' is  but  to  describe  an  outward  mani- 
festation drawn  from  observed  facts.  It  Is 
the  last  analysis,  the  ultimate  fact,  deduced 
from  evidentiary  facts  coming  under  obser- 
vation, but  so  transitory  and  evanescent  as  to 
be  like  drunkenness — easy  of  detection  and 
difficult  of  explanation.  Such  conduct  is  not 
so  much  a  matter  of  Judgment  as  of  observa- 
tion." As  was  said  of  the  person  whose  sani- 
ty was  in  question  in  that  case,  so  here,  no 
<me  will  doubt  but  the  facts  in  relation  to  the 
conduct  of  defendant  were  admissible  In  evi- 
dence, and  that,  could  the  witnesses  have  ex- 
plained every  look,  gesture,  expression,  and 
motion,  it  would  have  been  competent  to  do 
so.  All  that  the  doctrine  asserted  in  the 
cases  dtcd  seeks  to  do  is  in  such  a  case,  "by 
reason  of  the  impossibility  of  giving  form  to 
all  these  varied  manifestations,  to  permit  the 
witness  from  necessity  to  produce  the  result  of 
the  manifestation  as  a  whole."  The  right  of 
cross-examination  affords  the  person  against 
whom  such  testimony  is  given  full  opportuni- 
ty to  show  whether  the  conclusion  of  the  wit- 
ness is  warranted  by  the  facts.  As  has  been 
said  before,  questions  like  those  under  con- 
sideration do  not  call  for  the  opinion  of  the 
witness  as  to  the  sanity  of  the  person  con- 
cerning whom  the  inquiry  is  being  made. 
Such  an  opinion  can  properly  be  given  only 
by  an  intimate  acquaintance  or  an  expert. 
They  simply  call  for  the  result  of  the  obser- 
vation of  the  witness  as  to  the  manner  of  con- 
duct of  such  person  at  a  certain  time.  That 
such  person,  at  a  time  shortly  before  the  hom- 
icide, appeared  to  be  rational  or  irrational  in 
conduct  or  conversation,  is  a  fact  which  the 
Jury  are  entitled  to  consider  In  determining 
the  ultimate  question  as  to  whether  or  not 
he  was  insane  at  the  time  of  the  homicide. 
The  rulings  of  the  trial  court  excluding  this 
testimony  were  in  conflict  with  the  authori- 
ties hereinbefore  cited,  and,  in  our  opinion, 
eiToneous.  We  cannot  say  that  defendant 
was  not  Injured  thereby. 

The  two  witnesses  already  named,  and  one 
other,  were  asked  as  to  their  opinion  as  to  de- 
fendant's sanity,  and  the  objection  of  the 
prosecution  that  they  had  not  been  shown  to 
be  intimate  acquaintances  of  defendant  was 
sustained,  and  the  testimony  excluded.  This 
court  has  many  times  said  that  the  question 
as  to  whether  one  has  been  shown  to  be  an 
Intimate  acquaintance,  and  therefore  quali- 
fied to  express  an  opinion  as  to  the  sanity  of 


a  person,  is  from  its  nature  peculiarly  one 
that  is  addressed  to  the  discretion  of  the  trial 
court,  and  that  the  appellate  court  will  not 
Interpose  unless  an  abuse  of  that  discretion  is 
clearly  apparent.  Wheelock  v.  Godfrey,  100 
Cal.  578,  584,  35  Pac.  317,  and  cases  there 
cited;  People  v.  McCarthy,  115  Cal.  256,  46 
Pac.  1073.  While  the  evidence  as  to  the  ex- 
tent of  acquaintance  of  these  witnesses  was 
such  that  this  court  would  have  held  that  the 
trial  court  was  warranted  in  allowing  them 
to  give  their  opinion  as  to  defendant's  sanity, 
the  reasons  for  such  opinion  being  also  given, 
as  required  by  the  statute,  we  cannot  say  that 
there  was  any  abuse  of  discretion  in  holding 
that  they  were  not  intimate  acquaintances. 

Complaint  is  also  made  of  a  portion  of  an 
Instruction  given  by  the  court  upon  the  sub- 
ject of  Insanity.  This  portion  was  taken  ver- 
batim from  People  v.  McCarthy,  115  Cal.  265, 
46  Pac.  1073,  and  was  designed  to  caution 
the  Jury  against  being  imposed  upon  by  an 
"ingenious  counterfeit  of  insanity."  It  has 
been  given  in  several  cases,  and,  while  this 
court  has  frequently  said  that  It  would  be 
better  If  this  Instruction  were  omitted  alto- 
gether. It  has  also  been  said  that,  as  it  has 
been  given  so  often  In  the  past  and  approved 
by  this  court,  it  will  not  now  be  held  preju- 
dicially erroneous.  People  v.  Methever,  132 
Cal.  330,  64  Pac.  481;  People  v.  McCarthy, 
supra. 

We  see  no  error  In  defendant's  requested 
Instruction  No.  26  upon  the  subject  of  insani- 
ty or  mental  delusion  as  to  some  particular 
matter  or  regarding  a  particular  person;  and 
are  of  the  opinion  that  under  the  circumstan- 
ces shown  by  the  record  It  should  have  been 
given. 

It  is  claimed  that  the  court  erred  In  sus- 
taining the  objections  to  certain  questions 
asked  on  cross-examination  of  Julia  Johnson, 
a  witness  for  the  people,  as  to  whether  or  not 
she  had,  either  at  the  coroner's  inquest  or  on 
the  preliminary  examination,  said  anything  at 
all  as  to  the  position  of  the  hands  of  the  de- 
ceased at  the  time  of  the  homicide,  and  con- 
cerning which  she  did  testify  at  the  trial  on 
her  direct  examination.  If  it  be  canceded 
that  the  ruling  was  erroneous,  the  error  was 
without  prejudice.  The  testimony  was  ma- 
terial only  upon  the  question  of  self-defense, 
and  there  was  no  testimony  tending  to  show 
that  the  homicide  was  committed  in  self-de- 
fense. 

Certain  instructions  requested  by  the  de- 
fendant upon  the  law  of  self-defense  were 
properly  refused,  for  there  was  no  evidence 
in  the  case  to  warrant  the  giving  of  the  same. 

None  of  the  other  points  made  calls  for  no- 
tice. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  remanded. 

We  concur:  BEATTY,  C.  J.;  SHAW,  J.; 
McPARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J.;  VAN  DYICE,  J. 
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(7  Cal.  Unrep.  183) 

PEOPLE  T.  CHROXES.    (Cr.  1,043.) 

(Supreme  Court  of  California.    Jan.  13,  1904.) 

FALSE  PRErrEWSBS— STATUTE— FAILURE   OF 
PROOF. 

1.  Pen.  Code,  {  1110,  i>roTide8  that  if  a  false 
pretense  was  expressed  in  language,  unaccom- 
panied by  a  false  token  or  writing,  or  by  some 
note  or  memorandum  thereof  in  writing  sub- 
scribed by  the  defendant,  there  can  be  no  con- 
viction, unless  the  pretense  is  proved  by  the 
testimony  of  two  witnesses.  The  information 
charged  that  defendant  falsely  represented  that 
he  owned  the  goods  and  fixtures  in  his  place  of 
business,  and  that  he  was  not  indebted  to  any 
person,  and.  by  means  thereof  obtained  the 
goods  in  question.  Held,  that  as  but  one  wit- 
ness testified  to  the  pretense,  and  there  was  no 
token  or  writing  given  or  shown,  there  could  be 
no  conviction. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
P.  H.  Duune,  Judge. 

Lewis  Chrones  was  convicted  of  the  crime 
of  obtaining  goods  under  false  pretenses,  and 
appeals.    Reversed. 

Denson  &  Schleslnger,  for  appellant.  XT. 
S.  Webb,  Atty.  Gen.,  J.  C.  Daly.  Dep.  Atty. 
Gen.,  and  Lewis  F.  Bylngton,  Dlst.  Atty., 
for  the  People. 

SHAW,  J.  The  defendant  was  convicted 
in  the  court  below  of  the  crime  of  obtaining 
goods  by  false  pretenses.  He  appeals  from 
the  Judgment,  and  from  the  order  denying 
his  motion  for  a  new  trial. 

The  principal  error  assigned  is  that  the 
pretense  by  means  whereof  it  Is  alleged  the 
goods  were  obtained  was  not  established  by 
sufficient  evidence.  The  Information  char- 
ges that  the  defendant  falsely  represented 
that  he  owned  the  goods  and  fixtures  in  his 
place  of  business,  and  that  he  was  not  indebt- 
ed to  any  person,  and  by  means  thereof  ob- 
tained the  goods  in  question.  Section  1110  of 
the  Penal  Code  provides  that  if  a  false  pre- 
tense was  expressed  in  language,  unaccom- 
panied by  a  false  token  or  writing,  or  by 
some  note  or  memorandum  thereof  in  writ- 
ing subscribed  by,  or  In  the  handwriting  of, 
the  defendant,  there  can  be  no  conviction, 
imless  the  pretense  Is  proved  by  the  testi- 
mony of  two  witnesses,  or  of  one  witness 
and  corroborating  circumstances.  The  only 
witness  who  testified  to  the  pretense  in  this 
case  was  W.  J.  O'Brien,  the  agent  of  the 
ovniers  of  the  goods.  There  was  no  token 
or  writing  given  or  shown.  We  have  care- 
fully read  the  testimony  presented  in  the  bill 
of  exceptions,  and  fail  to  find  therein  any 
evidence  of  circumstances  constituting  any 
substantial  corroboration  of  the  testimony  of 
O'Brien  with  relation  to  the  pretense. 

It  is  not  necessary  to  discuss  the  other 
errors  assigned.  Upon  another  trial  the  dis- 
trict attorney  will  doubtless  make  clearer 
the  point  that  the  goods  In  question  were  sold 
by  the  agent,  O'Brien,  duly  authorized  to  do 
so,  and  that  the  owners  of  the  goods  had 
no  part  In  the  transaction,  except  to  deliver 


the  same' In  pursuance  of  the  sale  made  by 
O'Brien,  and  In  reliance  upon  bis  report. 

The  judgment  and  order  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We    concur:     ANGBLLOTXI,    J.;     VAN 
DYKE.  J. 


(141  Cal.  GC7) 

MERRIMAN  t.  WIOKBRSHAM.     (S.  F. 

3,371.) 

(Supreme  0>nrt  of  CaUfomia.    Jan.  12,  1904.) 

EBAL  ESTATE  BROKERS  —  COMMISSIONS  —  AC- 
TION AQAINST  EXECUTOR— DISQUAUFI- 
CATION  OF  WITNESSES. 

1.  A  contract  in  the  form  of  a  receipt  for 
|1,000,  "in  part  payment  of  purchase  price, 
$30,000,  of  the  property  known  and  described 
as  follows,"  etc.,  signed  by  the  owner,  is  a  sale, 
though  conditional,  such  as  to  bind  him  to  pay  & 
commission  which  he  bad  agreed  to  pay  the 
firm  which  procured  the  purchaser. 

2.  Where  one  agreed  to  pay  a  commission  to 
real  estate  brokers  for  the  sale  of  a  tract,  it 
sold  to  any  person  having  received  infonuation 
thereof  through  them,  ne  is  liable  therefor 
when  they  produce  a  person  able  and  willing 
to  buy,  though  be  then  refuses  to  sell. 

3.  Code  Civ.  Proc  5  1880,  providing  that  par- 
ties or  persons  in  whose  t)elialf  an  action  ia 
prosecuted  against  an  executor,  on  a  claim 
against  a  deceased  person's  estate,  cannot  be 
witnesses  as  to  any  fact  occurring  before  the 
death  of  such  person,  does  not  disqualify  a 
stockholder  and  officer  of  a  corporation  from 
testifying  as  to  such  facts  in  an  action  by  it 
or  its  assignee  against  an  executor. 

4.  Code  Civ.  Proc.  i  1880,  disqualifying  as 
witnesses,  in  an  action  against  an  executor,  par- 
ties or  persons  in  whose  behalf  an  action  is 
prosecuted,  does  not  di8<)ualify  one  who  is  nei- 
ther party  nor  a  person  m  whose  behalf  the  ac- 
tion is  prosecuted,  though  he  has  an  interest  in 
the  outcome. 

Department  2.  Appeal  from  Superior 
Court,  Cltj  and  County  of  San  Francisco: 
M.  0.  Sloss,  Judge. 

Action  by  E.  S.  Merriman,  assignee  of  the 
Burnham  &  Marsh  Company,  against  F.  A. 
Wickersham,  and  continued  after  his  death 
against  Mary  Catherine  Wickersham,  his  ex- 
ecutrix. Prom  a  Judgment  In  favor  of  plaln- 
tilT,  defendant  appeals.    Affirmed. 

Campbell,  Metson  &  Campbell  and  Thom- 
as H.  Breeze,  for  appellant.  Edward  C.  Har- 
rison, for  respondent. 

HENSHAW,  J.  PlalntifF  Is  the  assignee 
of  the  Burnham  &  Marsh  Company,  a  cor- 
poration, real  estate  brokers.  The  action  is 
for  commissions  due  upon  an  alleged  sale  for 
F.  A.  Wickersham.  Suit  was  commenced 
against  Wickersham  In  his  lifetime.  He  suf- 
fered default  Plaintiff  afterwards  consent- 
ed that  his  default  might  be  set  aside.  His 
death  following,  bis  executrix  was  substitut- 
ed as  defendant 

Wickersham  had  given  to  the  Burnham  & 
Marsh  Company  a  power  of  attorney  to  sell 
certain  described  property  for  the  sum  of 
$30,000.  The  instrument  provided:  "I  here- 
by agree  to  pay  to  said  Burnham  &  Marsh 
Company  two  and  one-half  per  cent  commis- 
sion on  the  amount  of  the  sale  If  a  purchaser 


Digitized  by 


Google 


Cal.) 


MEBBIMAN  v.  WICKERSHAM. 


181 


is  found  by  or  through  said  Bumham  & 
Marsh  Company,  or  myself,  <w  any  other  per- 
son, during  said  period  [o'f  10  days],  or  If 
sold  thereafter  to  any  person  having  received 
Information  of  said  property  through  the  said 
Bumham  &  Marsh  Company."  The  com- 
plaint pleaded,  and  the  court  found,  that  after 
the  expiration  of  the  10  days  the  Bumham  & 
Marsh  Company,  acting  as  the  broker  of 
Wlckersham,  negotiated  a  sale  of  the  prop- 
erty and  sold  it  for  him  to  one  6.  Lk  Page  for 
the  sum  of  $30,000,  and  received  from  Page 
a  deposit  upon  the  sale  in  the  sura  of  $1,000, 
and  that  this  sale  was  on  the  6th  day  of 
February, .  1901,  with  all  its  terms  and  con- 
ditions as  specified  in  the  receipt  given  to 
and  taken  by  Pa^e,  ratified  in  writing  by 
Wickersham;  and,  further,  that  Page  first 
received  information  'of  the  fact  that  the 
property  was  for  sale  by  Wickersham 
tlirougb  the  Bumham  &  Marsh  Company. 
Thereafter,  and  -Without  Just  cause  or  reason, 
Wickersliam  refused  to  consummate  the  sale, 
and  instructed  the  Bumham  &  Marsh  Com- 
pany to  return  to  -Page  his  deposit,  which 
was  accordingly  done. 

The  evidence  supports  the  findings  so  made. 
It  appears  that  Wickersham  was  present  at 
the  execution  of  the  contract  between  the 
Bumham  &  Marsh  Company  and  Page.  That 
contract  was  in  form  an  acknowledgment  of 
the  receipt  of  the  sum  of  $1,000  "in  part  pay- 
ment of  purchase  price  $30,000  of  the  prop- 
erty known  and  described  as  follows,"  etc. 
It  further  appears  that  Wickersham  eviden- 
ced his  acceptance  and  approval  of  the  sale 
hy  his  signature  upon  .the  instrument. 

It  is  contended  by  appellant,  however,  tliat 
the  contract  between  Wickersham  and  the 
Bumham  &  Marsh  Company  contemplated 
an  actual  and  completed  sale,  and  that,  as 
Wickersham  repudiated  the  contract  before 
its  full  execution  by  the  transfer  of  title,  he 
was  not  bound  to  pay  the  commissions  con- 
templated. But  the  answer  to  this  is  two- 
fold. First,  the  contract  which  Wickersham 
approved  was  a  sale  of  his  property,  and  thus 
the  literal  terms  of  his  contract  with  the 
Bumham  &  Marsh  Company  had  been  com- 
plied with.  It  was  a  conditional  sale,  to  be 
sure,  but  none  the  less  it  was  a  sale.  Sec- 
ond, the  law  as  to  this  contract  is  no  diflTer- 
ent  from  the  law  as  to  brokers'  contracts 
generally:  that  is  to  say,  where  the  contract 
fixes  the  broker's  right  to  remuneration  upon 
bis  sale,  if  he  shall  produce  a  purchaser  able 
and  willing  to  buy,  he  has  performed  his  part 
of  the  contract,  and  the  owner's  liability  for 
his  compensation  or  commission  is  complete, 
and  cannot  be  avoided  by  any  arbitrary  or 
wanton  refusal  to  consummate  the  sale. 
Crane  v.  McCormlck,  92  Cal.  176,  28  Pac. 
222;  Smith  v.  Schlele,  93  Cal.  144,  28  Pac. 
857;  Gregory  v.  Bonney,  135  Cal.  589,  67 
Pac.  1038. 

The  Bumham  &  Marsh  Company  is  a  cor- 
poration. Mr.  Marsh,  vice  president  and  one 
of  its  principal  stockholders,  was  allowed  to 


testify  to  matters  and  facts  In  issue.  It  is 
contended  that  the  evidence  was  improperly 
admitted,  in  violation  of  section  1880  of  the 
Code  of  Civil  Procedure,  which  provides  that 
"the  following  persons  cannot  be  witnesses: 
*  *  *  Parties,  or  assignors  of  parties  to 
an  action  or  proceeding,  or  persons  in  whose 
behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  administrator,  upon 
a  claim  or  demand  against  the  estate  of  a 
deceased  person,  as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased 
person."  At  common  law  interest  disquali- 
fied any  person  from  being  a  witness.  That 
rule  has  been  modified  by  statute.  la  this 
state  interest  is  no  longer  a  disqualification, 
and  the  disqualifications  are  only  such  as  the 
law  imposes.  Code  Civ.  Proc.  g  1879.  An 
examination  of  the  authorities  from  other 
states  will  disclose  that  their  decisions  rest 
upon  the  wordings  of  their  statutes,  but  that 
generally,  where  interest  in  the  litigation  or 
its  outcome  lias  ceased  to  disqualify,  officers 
and  directors  of  corporations  are  not  consid- 
ered to  be  parties  within  the  meaning  of  the 
law.  In  example,  the  statute  of  Maryland 
(Pub.  Gen.  Laws,  art  35,  §  2)  limits  the  dis- 
ability to  the  "party"  to  a  cause  of  action 
or  contract,  and  it  is  l^eld  that  a  salesman  of 
a  corporation,  who  is  also  a  director  and 
stockholder.  Is  not  a  party,  within  the  mean- 
ing of  the  law,  so  as  to  be  incompetent  to 
testify  in  an  action  by  the  company  against 
the  other  party,  who  is  insane  or  dead.  Flach 
V.  Gottschalk  Co.,  88  Md.  368,  41  Atl.  908,  42 
L.  H.  A.  745,  71  Am.  St.  Rep.  418.  To  the 
contrary,  the  Michigan  law  expressly  forbids 
"any  officer  or  agent  of  a  corporation"  to 
testify  at  all  in  relation  to  matters  which, 
if  true,  must  have  been  equally  within  the 
knowledge  of  such  deceased  person.  How- 
ell's Ann.  St.  Mich.  §  7545.  The  Supreme 
Court  of  Michigan,  in  refusing  to  extend  ttie 
rule  to  agents  of  partnerships,  said:  "It  is 
conceded  that  this  testimony  does  not  come 
directly  within  the  wording  of  the  statute, 
but  it  is  said  there  is  the  same  reason  for 
holding  the  agent  of  a  partnership  disquali- 
fied from  testifying  that,  there  is  in  holding 
the  agent  of  a  corporation.  This  is  an  argu- 
ment which  should  be  directed  to  the  legis- 
lative rather  than  to  the  Judicial  department 
of  government  •  *  •  The  inhibition  has 
been  put  upon  agents  of  corporations,  and  has 
not  l>eefa  put  upon  agents  of  partnerships. 
We  cannot,  by  construction,  put  into  the  stat- 
ute what  the  Legislature  has  not  seen  fit  to 
put  Into  it."  Demary  v.  Burtenshaws'  Bls- 
tate  (Mich.)  81  N.  W.  649.  In  New  York  the 
statute  provides  that  against  the  executor, 
administrator,  etc.,  "no  party  or  person  inter- 
ested in  the  event,  or  person  from,  through, 
or  under  whom  such  party  or  interested  per- 
son derives  his  interest  or  title  shall  be  ex- 
amined as  a  witness  in  his  own  behalf  or 
interest"  This  is  followed  by  the  exception 
that  a  person  shall  not  be  deemed  interested 
by  reason  of  being  a  stockholder  or  officer  of 
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any  banking  corporation  which  is  a  party  to 
the  action  or  proceeding  or  interested  in  the 
event  thereof.  Ann.  Code  Civ.  Proc.  N.  Y.  § 
S29.  Here  It  Is  apparent  that  the  interest 
of  the  witness  is  made  a  disqualification, 
and  it  is  of  course  held  that  stockholders  and 
officers  of  corporations  other  than  banking 
corporations  are  under  disqualification.  Kel- 
ler V.  West  Bradley  Mfg.  Co.,  39  Hun,  34a 

To  like  effect  is  the  statute  of  Illinois, 
which  declares  that  no  party  to  any  civil  ac- 
tion, suit,  or  proceeding,  or  person  directly 
interested  in  the  event  thereof,  shall  be  al- 
lowed to  testify  under  the  given  circumstan- 
ces. Under  this  statute  it  is  held  that  stock- 
holders are  interested,  within  the  meaning  of 
the  section,  and  are  incompetent  to  testify 
against  the  representatives  of  the  deceased 
party.  Albers  Commission  Co.  v.  Sessel,  193 
111.  153,  61  N.  E.  1075.  The  law  of  Missouri 
disqualifies  "parties  to  the  contract  or  cause 
of  action,"  and  It  is  held  that  a  stockholder, 
even  though  an  officer  of  the  bank.  Is  not 
disqualified  by  reason  of  his  relation  to  the 
corporation  when  he  is  not  actually  one  of 
the  parties  to  the  making  of  the  contract  in 
the  interest  of  the  bank. 

Our  own  statute,  it  will  be  observed.  Is 
broader  than  any  of  these.  It  neither  dis- 
qualifies parties  to  a  contract  nor  persons  in 
interest,  but  only  parties  to  the  action  (Code 
Civ.  Proc.  §$  1879,  1880);  and  thus  it  is  that 
in  City  Savings  Bank  v.  Enos,  135  Cal.  167, 
67  Pac.  52,  It  has  been  held  that  one  -v^ho  is 
cashier  and  at  the  same  time  a  stockholder 
of  a  bank  was  not  disqualified,  it  being  said: 
"To  hold  that  the  statute  disqualifies  all  per- 
sons from  testifying  who  are  officers  or  stock- 
holders of  a  corporation  would  be  equivalent 
to  materially  amending  the  statute  by  judi- 
cial interpretation."  It  Is  concluded,  there- 
fore, that  our  statute  does  not  exclude  from 
testifying  a  stockholder  of  a  corporation, 
whether  he  be  but  a  stockholder,  or  whether, 
in  addition  thereto,  he  be  a  director  or  officer 
thereof. 

The  examination  of  the  witness  Page  un- 
doubtedly discloses  that  he  had  an  interest 
In  the  outcome  of  the  litigation,  but  that  fact 
did  not  bring  his  testimony  within  the  inhi- 
bition of  the  law.  It  was  not  established  that 
he  was  a  person  "in  whose  behalf  the  action 
was  prosecuted,"  and  his  testimony  was 
therefore  properly  admitted. 

For  the  foregoing  reasons,  the  judgment 
and  order  appealed  from  are  affirmed. 


We    concur: 
GAN,  J. 


McFARLAND,    J.;     LORI- 


(141  Cal.  5S8) 

SWEENEY  V.  ADAMS.  (Sac.  1,157.) 
(Supreme  Court  of  California.  Jan.  11,  1904.) 
ELECTIONS— CONTESTS  -<1U0  WARRANTO. 
1.  Code  Civ.  Proc.  8  1111.  providinB  that 
any  elootor  of  a  count}"  may  coute.st  the  right  of 
any  pertwn  declared  elected  to  any  office  there- 
in, authorizes  a  contest  where  one  is  merely 


shown  by  the  election  returns  to  be  elected, 
and  it  is  not  necessary  that  be  shall  have  filed 
bis  othciiil  oath  and -bond. 

2.  Prooecdiugs  in  the  nature  of  quo  wnrranto 
are  not  necessary  iustead  of  proceedings  in  the 
nature  of  a  contest  where  one  has  been  merely 
shown  by  election  returns  to  be  elected. 

In  Banc.  Appeal  from  Superl(»  Court, 
Tuolumne  County;  G.  W.  Nlcol,  Judge. 

Election  contest  by  William  Sweeney 
against  Geo.  L.  Adams.  Judgment  for  c<m)- 
testant    Contestee  appeals.    Affirmed. 

T.  W.  Street,  for  appellant  J.  P.  O'Brien, 
for  respondent. 

LORI6AN,  J.  This  Is  an  election  contest. 
The  parties  to  this  proceeding  were  rival  can- 
didates for  the  office  of  sheriff  of  Tuolumne 
county  at  the  last  general  election.  The 
board  of  supervisors,  sitting  as  a  canvassing 
board,  declared  the  appellant  elected  to  such 
office,  and  a  certificate  of  election  was  duly 
Issued  to  him.  Respondent,  hi  due  time, 
commenced  a  contest  on  the  ground  of  mal- 
conduct  on  the  part  of  the  board  of  judges 
of  election  in  counting  tM  votes.  Issue  was 
joined,  the  cause  tried,  and  the  court  found 
the  charge  of  malconduct  to  be  true,  and  that 
the  respondent  had  received  the  highest  num- 
ber of  legal  votes  cast  for  such  office.  A 
judgment  was  entered  accordingly,  annulling 
the  certificate  of  election  issued  to  appel- 
lant, and  declaring  the  respondent  elected  to 
such  office. 

On  this  appeal  no  question  is  made  by  ap- 
pellant as  to  the  sufficiency  of  the  evidence 
to  sustain  the  findings.  His  principal  point 
is  that  the  lower  court  had  no  jurisdiction 
to  hear  or  determine  the  contest,  and  should 
have  granted  his  motion  to  dismiss  It,  and 
this  point  is  based  upon  certain  facts  wblcli 
the  lower  court  found  to  be  true,  and  which 
are  not  contradicted.  These  are  that  after 
appellant  had  been  declared  elected  to  the 
office  of  sheriff  by  the  board  of  supervisors 
acting  as  a  canvassing  board,  and  the  proper 
certificate  of  election  had  been  issued  to  him 
by  the  county  clerk,  he  inadvertently  failed 
to  file  his  official  oath  and  bond  as  such  sher- 
iff within  the  time  required  by  law;  that 
such  oath  and  bond  bad  not  been  filed  when 
the  contest  was  commenced  or  thereafter; 
and  that  the  office  had  become  vacant. 

To  fully  appreciate  the  claim  made  by  ap- 
pellant from  these  facts,  it  Is  necessary  to  set 
forth  the  section  of  the  Code  authorizing  an 
election  contest,  for  It  Is  upon  his  construc- 
tion of  the  section  that  his  point  Is  based. 
It  reads:  "Any  elector  of  a  county  •  »  • 
may  contest  the  right  of  any  person  declared 
elected  to  any  office  to  be  exercised  therein 
for  any  of  the  following  causes." 

Appellant  Insists  that  the  proper  construc- 
tion of  this  section  Is  that  it  provides  only 
for  a  contest  where  the  right  to  an  office  ex- 
ists at  the  time  the  contest  is  begun;  that 
the  right  to  office  which  is  contemplated  Is 
the  right  which  has  been  made  perfect  by 
taking  all  the  legal  steps  necessary  to  au- 
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tUorize  him  to  enter  upon  the  discharge  of  his 
otlicial  duties  when  the  term  of  otflce  com- 
ujonces.  And  from  this  construction  he  ar- 
gues that,  notwithstanding  the  appcliant 
was  declared  elected  by  the  canvassing  board, 
yet,  as  he  failed  to  qualify,  he  thereby  lost 
his  right  to  the  office,  and,  the  right  being 
gone,  there  was  nothing  to  contest.  We  can- 
not agree  with  this  construction  of  the  sec- 
tion, or  accord  with  the  reasoning  which  is 
indulged  Jn  to  sustain  it. 

It  is  not  the  apparently  perfect  right  to 
the  olBce  which  alone  the  elector  may  con- 
test, such  a  right  as  is  presumed  from  the 
issuance  of  a  certificate  of  election  and  due 
qualification  under  the  law,  but  It  Is  the  pre- 
sumptive right  to  the  office,  which  results 
from  the  fact  that  the  board  of  supervisors, 
sitting  as  a  canvassing  board,  has  declared  a 
person  elected.  It  Is  this  apparent  official 
right  which  their  declaration  creates  that 
may  be  contested.  This  is  all  the  statute 
provides  for.  The  canvassing  board  is  the 
ouly  body  authorized  under  the  election  law 
to  declare  from  the  returns  what  candidates 
are  elected,  and  when  the  section  concerning 
contests  says  tliat  an  elector  may  "contest 
the  right  of  any  person  declared  elected  to 
an  office"  ft  means  the  apparent  right  which 
the  declaration  of  such  board  creates.  No 
other  right  is  involved,  and  the  jurisdiction 
of  the  court  to  entertain  or  the  right  of  the 
elector  to  commence  such  contest  does  not  in 
any  manner  depend  upon  whether  the  person 
so  declared  to  be  elected  by  the  board  quali- 
fies for  the  office  by  filing  his  official  oath 
and  bond  or  not.  •  It  Is  not  necessary  that 
he  qualify  to  confer  jurisdiction,  nor  can  the 
court  be  divested  of  jurisdiction  because  he 
fails'  to  do  so. 

The  object  of  a  contest,  which  is  initiated 
upon  the  ground  of  malcqnduct  on  the  part 
of  the  board  of  judges  of  election,  is  not  to 
examine  Into  matters  transpiring  subsequent 
to  the  declaration  of  the  canvassing  board, 
and  which  may  strengthen  or  weaken  the 
<-lalm  of  the  person  declared  elected  by  It 
It  has  a  far  more  effective  and  extended  pur- 
pose. The  contest  attacks  the  election  Itself. 
It  Is  not  concerned  with  the  certificate  of 
election  or  the  proceedings  subsequent  there- 
to, which  are  merely  the  Indicia  of  the  right 
to  enter  upon  the  duties  of  the  office,  but 
goes  back  of  all  these  to  the  fountain  source 
of  official  title,  and  ascertains  whether  the 
sovereign  will  as  expressed  at  the  polls,  and 
upon  which  the  canvassing  board  assumes  to 
declare  tlie  result  of  the  election,  has  by  such 
declaration  been  fairly,  honestly,  and  legal- 
ly exi)re.ssed.  "  It  probes  into  and  examines 
the  conduct  of  the  election  officers  upon 
whose  returns  the  canvassing  board  acts.  It 
recnnvasses  the  votes  cast,  and  ascertains 
whether  the  person  declared  elected  by  such 
canvassing  board  had  the  highest  number  of 
legal  votes;  and  as  a  result  tlie  law  requires 
the  court,  "if  in  any  •  »  •  case  it  apiiears 
that  another  person  than  the  one  returned 


has  the  highest  number  of  legal  votes,"  to 
"declare  such  person  elected."  Code  Civ. 
Proc.  i  1123. 

From  the  use  of  the  term  "the  one  return- 
ed" in  the  quoted  section  it  is  quite  obvious 
tliat  the  right  to  office  which  is  being  inves- 
tigated by  the  court  in  the  contest  is  such 
right  only  as  the  "election  returns"  (Pol. 
Code,  §  1281)  disclose  exist  in  favor  of  a  can- 
didate, as  it  is  from  the  face  of  these  re- 
turns, and  from  no  other  data,  that  the  can- 
vassing board  declares  who  is  elected. 

In  addition  to  what  has  been  said,  and 
aside  from  the  consideration  given  to  the 
language  alone  of  the  section  for  the  purpose 
of  determining  its  meaning,  it  must  be  borne 
in  mind  that  the  right  to  contest  Is  not  de- 
signed exclusively  for  the  benefit  of  rival 
candidates  in  an  election.  The  right  to  a  pub- 
lic office  is  not  a  matter  which  concerns  them 
alone,  nor  is  it  the  interest  alone  of  the  con- 
teudhig  individuals  that  is  to  be  considered 
in  a  contest.  As  far  as  they  are  coucerned, 
their  interest  is  exclusively  a  personal  and 
pecuniary  one.  Paramount  to  their  claims  is 
the  deep  public  concern  involved  as  to  who 
are  entitled  to  hold  an  office  for  which  the 
suffrages  of  the  electors  have  been  cast  Ac- 
cording to  the  view  of  counsel  for  appellant, 
this  interest  is  entirely  lost  sight  of,  and  the 
contest  becomes  one  between  individual  as- 
pirants, Involving  personal  interests.  This 
Is  not  the  correct  view.  No  special  right  of 
contest  Is  given  to  a  candidate  as  such.  The 
right  is  conferred  upon  any  elector,  and  can 
only  be  Invoked  as  an  elector,  and  when  so 
invoked  the  contest  is  regarded  as  of  a  pub- 
lic nature,  where  irregularities  and  frauds  at 
the  ballot  box,  or  In  the  vote,  or  official  mis- 
conduct of  the  election  officers  are  Investigat- 
ed, so  that  by  a  purgation  of  the  polls,  if 
necessary,  the  right  of  the  electors  to  have 
such  public  officers  as  have  been  honestly 
and  legally  elected  by  them  assume  their  of- 
fices Is  sustained  and  enforced.  This  doc- 
trine finds  expression  in  the  case  of  Minor 
V.  Kidder,  43  Cal.  236,  where  this  court  says: 
"It  Is  the  wholesome  purpose  of  the  statute 
to  invite  inquiry  Into  the  conduct  of ,  the 
popular  elections.  Its  aim  is  to  secure  that 
fair  expression  of  the  popular  will  in  the  se- 
lection of  public  officers  without  which  we 
can  scarcely  hope  to  maintain  the  integrity 
of  the  political  system  under  which  we  live. 
With  this  view,  it  has  provided  the  means  of 
contesting  the  claims  of  persons  asserting 
themselves  to  have  been  chosen  to  office  by 
the  people.  It  has  not  authorized  every  cit- 
izen or  member  of  the  body  politic  at  large 
to  institute  proceedings  for  that  purpose,  but 
has  limited  the  authority  In  that  respect  to 
those  who  are  themselves  electors,  and  it  has 
required  the  statement  of  the  grounds  of 
contest  in  eveiy  instance  to  be  verified  by 
the  oath  of  the  contestant  When  such  a 
statement  is  presented  by  an  elector  to  the 
tribunal  whose  duty  it  Is  to  investigate  its 
merits,  It  should  not  be  received  In  a  spirit 
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of  captiousness,  nor  put  aside  upon  mere 
technical  objections  designed  to  defeat  the 
very  search  after  truth  which  the  statute 
Intended  to  invite.  The  Investigation  pro- 
posed is  one  in  which  the  public  at  large  are 
deeply  concerned.  It  certainly  involves  a 
question  of  broader  import  than  the  mere 
individual  claim  of  a  designated  person  to 
enjoy  the  honors  and  emoluments  of  the 
particular  office  brought  directly  in  contest. 
The  inquiry  must  be  as  to  whether  or  not  the 
popular  will  in  the  selection  of  oflScers  to  ad- 
minister the  public  affairs  has  been  in  a  giv- 
en instance  or  is  about  to  be  defefited  or 
thwarted  by  mistakes  happened  or  fraud  con- 
cocted. It  is  therefore  not  an  ordinary  ad- 
versary proceeding,  for,  as  against  this  Iiigh 
public  interest  concerned,  there  can  be  no 
recognized  adversary.  •  •  •  The  public 
interests  imperatively  require  that  the  ulti- 
mate determination  of  the  contest  should  in 
every  instance,  if  possible^  reach  the  very 
right  of  the  case." 

This  construction  placed  by  the  court  up- 
on the  statute,  and  which  inspired  it  to  de- 
clare that  a  contest  is  not  an  ordinary  ad- 
versary proceeding,  that  there  can  be  no  rec- 
ognized adversary,  and  that  the  ultimate  de- 
termination of  the  contest  should  reach  the 
heart  of  the  case,  would  be  of  no  consequence 
if  the  failure  to  qualify  by  the  person  de- 
clared elected  could  deprive  the  court  of  ju- 
risdiction to  hear  or  determine  a  contest.  If 
the  section  were  to  be  construed  as  counsel 
contends,  any  person  elected  could,  by  sim- 
ply failing  to  qualify,  effectually  cut  off  all 
Inquiry  Into  the  most  flagrant  frauds  prac- 
ticed by  election  officers,  whereby  such  per- 
son was  not  only  declared  elected,  but  an- 
other regularly  entitled  to  the  office  defeat- 
ed. It  may  well  happen  in  a  contest  inaugu- 
rated by  an  elector,  other  than  a  candidate, 
against  the  person  returned  elected,  or  even 
when  inaugurated  between  two  rival  candi- 
dates, where  several  other  candidates  be- 
sides themselves  sought  election  to  the  same 
office,  that  the  court  may  And,  In  the  first 
instance,  that  the  contestee  lyas  not  elected, 
or,  'in  the  second,  that  neither  the  contestant 
nor  the  contestee  were  elected,  but  that  some 
other  candidate  was.  When  this  is  shown,  it 
is  provided  by  sections  1122  and  1123  of  the 
Code  of  Civil  Procedure  relative  to  such  con- 
tests that  the  court  must  annul  the  election 
of  the  person  returned,  and  declare  such 
other  person  elected.  This  result  could  nev- 
er be  attained  If  the  right  which  is  to  be 
contested  is  the  absolute  right  or  title  to 
the  office,  as  appellant  contends.  It  is,  how- 
ever, a  matter  of  plain  and  easy  accomplish- 
ment if  the  right  which  the  section  declares 
may  be  contested  is  simply  the  right  to  the 
office  which  accrues  solely  from  having  been 
"declared  elected"  thereto  by  the  canvassing 
board.  Under  the  construction  claimed  by 
appellant  the  policy  of  the  law  Is  thwarted, 
the  sovereign  will  defeated,  and  the  jurisdic- 
tion of  the  court  lost  by  the  failure  of  a  per- 


son to  qualify  for  aii  office  to  which  he  was 
never  legally  elected.  Under  the  other  con- 
struction the  public  interest  in  honest  elec- 
tions Is  conserved,  the  popular  will  given  ef- 
fect, and  a  judgment  rendered,  as  the  law  de- 
signs it  shall  be.  Irrespective  of  who  are  the 
parties  to  a  contest,  giving  the  office  to  the 
one  shown  to  have  been  legally  elected  there- 
to. This  last  is  the  end  which  the  law  has 
In  view,  and  it  la  fully  effected  when  the  in- 
quiry under  the  contest  is  addressed  solely 
to  the  validity  of  the  right  wliich  exists  from 
the  fact  that  he  has  been  "declared  eleeted" 
by  the  canvassing  board,  unaffected  by  any 
subsequent  action  or  inaction  of  such  person 
which  may  have  destroyed  such  right 

It  is  further  claimed  by  counsel  for  appel- 
lant that,  instead  of  instituting  proceedings 
in  the  nature  of  a  contest,  respondent  should 
have  commenced  proceedings  In  the  nature  of 
quo  warranto.  There  is  nothing  In  this  point, 
nor  does  It  merit  extended  consideration.  If 
the  appellant  had  qualified,  it  could  not  be 
seriously  contended  that  proceedings  in  the 
nature  of  a  contest  would  not  be  a  proper 
remedy,  and,  as  we  have  concluded  that  his 
failure  to  so  qualify  did  not  affect  that  right, 
it  is  unnecessary  to  further  discuss  the  ques- 
tion of  quo  warranto. 

The  judgment  is  affirmed. 

We  concur:  BBATTY,  C.  J.;  McFAR- 
LAND,  J.;  ANGELLOTTI,  J.;  SHAW,  J.; 
VAN  DYKE,  J.;  HENSHAW,  J, 


(141  Cal.  564> 

GRUNDEL  T.  UNION  IRONWORKS.     (S.  F. 

3,083.»* 

(Supreme  Court  of  California.    Jan.  12.  1904.) 

SHIPPING— PRIVATE     VESSEL— PASSAGEWAYS— 
NEGLIGENCE— DEATH  OF  LICENSEE. 

1.  In  an  action  for  causing  the  death  of  de- 
cedent, it  appeared  that  defendant  was  the 
owner  of  a  sailing  vessel,  which  was  tied  to 
defendant's  private  wharf.  Decedent,  "having 
business  to  perform"  on  the  vesael,  attempted  to 
board  it  by  walking  on  the  gang  plank  from  the 
wharf  to  the  vessel.  Beld  that,  in  the  absence 
of  a  showing  that  decedent  was  in  the  employ 
of  defendant,  or  had  been  invited  or  had  per- 
mission to  enter  on  its  premises,  or  to  go  on  the 
vessel,  or  that  his  business  was  in  some  way 
connected  with  defendant,  he  was  a  trespasser, 
or,  at  best,  a  mere  licensee. 

2,  The  owner  of  a  sailing  vessel,  which  is 
tied  to  the  owner's  private  wharf,  owes  no  duty 
to  licensees  to  keep  its  premises  or  the  pas- 
sageway from  the  wharf  to  the  vessel  in  a  safe 
condition. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Henry  Grundel,  administrator  of 
the  estate  of  Frank  Grundel,  deceased, 
against  the  Union  Ironworks.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

Wilson  &  Wilson,  for  appellant  Solll- 
van  &  Sullivan,  for  respondent. 


'Rehearing  denied  February  11,  1904. 
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HEXSHAW,  J.  This  action  was  to  recoT- 
er  damages  from  the  Union  Ironworks  for 
uegligeutly  causing  the  death  of  the  plain- 
tiETs  intestate,  Frank  Grundel.  The  com- 
plaint charged  that  upon  the  28tb  of  Decem- 
ber, 1893,  a  certain  sailing  vessel  named 
"Grade  S."  was  In  the  possession  and  under 
the  control  of  the  defendant;  that  while  so 
under  Its  control  the  vessel  was  placed  along- 
side of  a  wharf  belonging  to  the  defendant; 
tliat  for  the  purpose  of  affording  a  passage- 
way to  and  from  the  vessel  the  defendant 
on  that  day  extended  a  gang  plank  from  the 
wharf  to  the  vessel;  that  the  gang  plank 
was  negligently,  insecurely,  and  defectively 
attacbed  to  the  wharf  and  the  vessel;  that 
"Frank  Grundel,  having  business  to  perform 
upon  said  vessel,  attempted  to  board  the 
'  same  by  walking  on  said  gang  plank  from 
said  wharf  to  said  vessel."  While  so  walk- 
ing, by  reason  of  the  Insecure,  negligent,  and 
defective  manner  In  which  the  gang  plank 
was  placed,  it  slipped,  and  in  slipping  caus- 
«d  Grundel  to  fall  against  the  rail  of  the 
vessel,  fracturing  his  skull  and  inflicting  fa- 
tal injuries. 

This  complaint  does  not  state  a  cause  of 
action,  and  the  demurrer  Interposed  to  it, 
for  that  reason,  should  have  been  sustained. 
Tbe  allegations  show  that  the  Union  Iron- 
works had  caused  a  vessel  under  Its  posses- 
sion to  be  tied  to  Its  private  wharf,  and  had 
placed  a  gang  plank  between  the  wharf  and 
the  vessel.  It  Is  alleged  that  Grundel,  "hav- 
ing bnslness  to  perform  upon  the  vessel," 
attempted  to  board  it  by  means  of  the  gang 
plank.  There  is  no  pretense  that  Grundel 
was  in  the  employ  of  the  Union  Ironworks, 
that  he  had  been  Invited  by  the  Union  Iron- 
works to  enter  upon  Its  premises,  or  to  go 
upon  tbe  vessel,  or  that  his  business  was  -In 
any  way  connected  with  the  defendant  It 
is  not  even  pretended  that  he  had  permission 
of  the  Union  Ironworks  to  be  upon  the  prem- 
ises. His  business,  for  aught  that  appears, 
might  have  been  wholly  foreign  to  any  of  the 
Interests  of  the  Union  Ironworks,  or  even  In 
hostility  to  It  It  is  not  shown,  therefore, 
that  he  was  not  a  trespasser,  and,  under  the 
most  favorable  view  which  could  be  taken  of 
the  pleading,  he  was  at  the  best  a  mere  li- 
censee. As  such  licensee,  the  defendant 
owed  him  no  duty  to  keep  Its  premises  or  Its 
passageways  in  safe  condition,  and,  no  duty 
being  owed  by  defendant  to  plaintiff,  no 
negligence  can  be  Imputed  to  the  former.  It 
would  seem  unnecessary  to  cite  cases  In  sup- 
port of  this  doctrine,  so  well  settled  as  to  be 
beyond  controversy,  but  there  may  be  In- 
stanced Schmidt  v.  Bauer,  80  Cal.  565,  22 
Pac.  256,  5  L.  R.  A.  580;  Kennedy  v.  Chase, 
11»  Cal.  640,  62  Pac.  33,  63  Am.  St  Rep.  153; 
Faris  V.  Hoberg,  134  Ind.  2G»,  33  N.  R  1028. 
39  Am.  St.  Rep.  261;  Brehmer  v.  Lyman,  71 
Vt.  98,  42  Atl.  613;  Dobbins  v.  M.,  K.  &  T. 
B.  R.  Co.,  91  Tex.  62,  41  S.  W.  62,  38  L.  R. 

A.  573,  66  Am.  St  Rep.  856;  Evansville,  etc., 

B.  R.  Co.  V.  GrUHn,  100  Ind.  221,  60  Am.  Rep. 


783;  Taylor  y.  Haddonfleld,  etc.,  Turnpike 
Co.  (N.  J.  Sup.)  46  Atl.  707;  Mathews  v. 
Bensel,  51  N.  J.  Law,  30,  16  Atl.  196;  Parker 
V.  Portland  Pub.  Co.,  69  Me.  173,  31  Am. 
Rep.  262;  Redlgan  v.  R.  R.  Co.,  155  Mass. 
44,  28  N.  E.  1133,  14  L.  R.  A.  276,  31  Am. 
St  Rep.  520;  MofTatt  v.  Kenny,  174  Mass. 
311,  54  N.  E.  830;  Cusick  v.  Adams,  116 
N.  Y.  65,  28  N.  E.  1133,  14  L.  R.  A.  276, 
31  Am.  St.  Rep.  520;  Gibson  v.  Leonard,  143 
III.  182,  32  N.  B.  182,  17  L.  R.  A.  588,  36  Am. 
St  Rep.  376;  2  Shearman  and  Redfield  on 
Negligence,  §  705;  Cooley  on  Torts,  p.  358. 

For  the  foregoing  reasons  the  Judgment 
and  order  are  reversed,  with  directions  to 
the  trial  court  to  sustain  the  defendant  Union 
Ironworks'  demurrer  to  the  complaint 


We   concur:     McFARLAND,    J.j 
GAN.X 


LORI- 
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LACRABERB  v.  WISE  et  al.    (S.  F.  2,690.) 

(Supreme  Court  of  California.    Jan.  11,  1904.) 

FORCIBLE  ENTRY  AND  DETAINER— RENT— NON- 
PAYMENT—NOTICE— SERVICBl— PROOF- 
MODE— AFFIDAVIT— STATUTES. 

1.  In  forcible  entry  and  detainer  to  recover 
leased  premises  tor  nonpajment  of  rent,  the 
service  of  a  three^ays  notice  demanding  pay- 
ment of  rent  or  possession  required  by  Code 
Civ.  Proc.  S  1161,  subd.  2,  most  be  alleged,  and 
proved,  If  denied. 

2.  In  forcible  entir  and  detainer  the  service 
of  a  three-days  notice  demanding  payment  of 
rent  or  posBession,  required  by  Code  Civ.  Proc. 
S  llGl,  subd.  2,  cannot  be  proved  by  the  affi- 
davits of  persons  making  the  service,  but  only 
by  their  testimony  as  witnesses  given  in  open 
court,  as  the  best  evidence. 

3.  Code  Civ.  Proc.  i  2009,  providing  that  an 
affidavit  may  be  used  to  prove  tbe  service  of  a 
notice  in  an  action  or  special  proceeding  to  ob- 
tain a  provisional  remedy,  etc.,  does  not  au- 
thorize the  proof  of  service  of  a  three-days  no- 
tice demanding  payment  of  rent  or  possession  in 
forcible  entry  and  detainer  by  affidavit  of  the 
persons  making  the  service,  where  such  service 
is  denied. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Cruz  County;  Lucas  F.  Smith,  Judge. 

Opinion  In  department  (71  Pac.  175)  affirm- 
ing opinion  below,  reversed. 

Frank  J.  Murphy  (Fred  H.  Hood,  of  coun- 
sel), for  appellants.  George  P.  Burke,  for 
respondent 

LORIGAN,  J.  This  l8  an  appeal  by  de- 
fendants from  an  order  denying  their  motion 
for  a  new  trial.  The  action  is  for  unlawful 
detainer,  and  the  points  made  by  appellants 
here  are  that  tbe  evidence  was  insufficient 
to  sustain  any  of  the  findings,  and  that  the 
court  erred  In  denying  their  motion  for  a 
nonsuit  Tbe  complaint  was  in  the  form 
usual  In  such  actions,  alleging  lease  of  the 
premises  In  controversy  to  defendants  at  a 
specified  monthly  rental,  a  failure  to  make 
payment  of  the  rents  for  several  months,  tbe 

T  1.  See  Landlord  and  Tenant,  vol.  S2L  Cent  Die  H 
1238,  1243. 
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service  of  a  tliree-days  notice  to  make  such 
payment  or  deliver  possession  of  the  prem- 
ises, and  the  failure  of  defendants  to  do 
either.  The  answer  puts  squarely  In,  Issue 
every  allegation  In  the  complaint.  Upon  the 
trial,  counsel  for  plaintiflf,  to  prove  the  al- 
legation In  the  complaint  of  service  of  three 
days'  notice,  offered  In  evidence  a  paper  pur- 
porting to  be  such  notice,  having  attached 
to  It  affidavits  of  several  persons  tending  to 
show  service  by  them  upon  the  defendants 
of  the  proffered  paper.  Over  the  objection 
and  under  the  exception  of  defendants  this 
notice,  with  the  accompanying  affidavits  as 
sufficient  proof  thereof,  was  admitted  In  evi- 
dence. This  was  all  the  evidence  offered  to 
prove  such  service.  At  the  close  of  plain- 
tiff's case  defendants  moved  for  a  nonsuit, 
urging,  among  other  grounds  therefor,  spe- 
cially the  one  that  there  was  no  proof  of  serv- 
ice of  such  notice.  The  motion  was  denied. 
We  are  satisfied  it  should  have  been  grant- 
ed. It  Is  an  essential  prerequisite  to  the 
maintenance  of  an  action  for  unlawful  de- 
tainer under  section  ll(il  of  the  Code  of  Civil 
Procedure  that  a  three-days  notice,  demand- 
ing payment  of  the  rent  due  or  possession 
of  the  leased  premises,  should  be  served  up- 
on the  defendants,  as  subdivision  2  of  that 
section  requires.  It  is  equally  essential  to 
allege  the  service  of  such  demand  In  the 
complaint,  and.  If  controverted,  prove  it  on 
the  trial.  Service  Is  an  act  to  he  performed 
before  suit,  a  fact  to  be  alleged  in  bringing 
suit,  and  a  fact  to  be  proven  to  successfully 
maintain  it,  and  such  fact  is  to  be  proven  as 
'  any  other  disputed  fact  In  the  case.  The 
rule  Is  that  the  best  evidence  must  be  pro- 
duced which  the  nature  of  the  transaction 
win  permit— the  testimony  of  witnesses  giv- 
en in  open  court,  where  the  adverse  party 
may  have  an  opportunity  of  cross-examina- 
tion. Affidavits  are  not  in  the  nature  of  the 
best  evidence  by  which  to  prove  issuable 
facts.  They  rank  on  no  higher  plane  for 
that  purpose  than  hearsay  evidence.  Coun- 
sel for  respondent  relies  solely  upon  the  con- 
struction he  places  on  section  2009  of  the 
Code  of  Civil  Procedure  to  support  the  meth- 
od of  proof  adopted  by  him.  That  section 
provides  that:  "An  affidavit  may  be  used 
*  •  *  to  prove  the  service  of  a  summons, 
notice  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  provisional  remedy,  the 
examination  of  a  witness,  or  a  stay  of  pro- 
ceedings," etc.;  and  he  insists  therefrom 
that,  as  an  action  .or  unlawful  detainer  is  a 
special  proceeding,  and  the  notice  In  ques- 
tion is  one  pertaining'  to  a  special  proceed- 
ing, that  service  of  the  notice  on  the  hearing 
of  such  proceeding  could  be  proven  by  affi- 
davit under  the  section.  But  this  section  has 
no  application  to  the  proof  of  facts  which 
are  directly  in  controversy  In  an  action.  It 
was  not  intended  to  have  the  effect  of  chan- 
ging the  general  rules  of  evidence  by  sub- 
stituting voluntary  ex  parte  affidavits  for 
the  testimony  of  witnesses.    The  section  only 


applies  t6  matters  of  procedure;  matters  col- 
lateral, ancillary,  or  incidental  to  an  action 
or  proceeding;  and  has  no  relation  to  proof 
of  facts  the  existence  of  which  are  made 
Issues  in  the  case,  and  which  It  Is  necessary 
to  establish  to  sustain  a  cause  of  action.  It 
might  with  the  same  plausibility  be  argued 
that  in  those  cases  where  It  is  essential  that 
a  demand  should  be  made  before  an  action 
for  claim  and  delivery  can  be  maintained 
proof  of  service  of  such  demand  could  be 
made  by  affidavit,  or  that  in  any  action  (be- 
cause the  section  applies  to  actions  as  well 
as  special  proceedings)  where  issue  is  joined 
as  to  service  of  a  notice  or  demand  or  other 
"paper"  proof  could  be  made  of  the  fact  by 
affidavit.  Aside  from  this,  however,  the 
service  of  the  notice  sought  to  be  proven  by 
affidavit  In  this  case  was  not  service  of  a 
"summons,  notice,  or  other  paper  in  an  ac- 
tion or  special  proceeding."  An  action  or 
special  proceeding  referred  to  in  the  section 
means  a  cause  already  commenced  and  pend- 
ing in  Court,  and  it  is  to  proof  of  service  of 
notices  and  papers  incidentally  used  in  such 
pending  cause  that  the  section  relates;  no- 
tices or  papers  served  upon  the  opposite 
party,  or  his  attorney,  under  the  general 
rules  of  procedure,  and  relating  to  the  pend- 
ing action  or  proceeding. 

Nor  was  the  notice  served  on  the  defend- 
ants to  pay  the  rent  or  surrender  possession 
a  notice  given  in  any  special  proceeding.  It 
was  a  notice  given  before  any  special  pro- 
ceeding was  commenced.  It  antedated  It. 
The  giving  of  it  was  a  condition  precedent  to 
the  right  to  commence  such  proceeding  at  all, 
and  proper  proof  of  it  was  necessary  to  war- 
rant recovery,  and  that  proof  should  have 
been  made  by  the  testimony  of  the  persons 
who  made  the  service,  taken  at  the  trial, 
and  not  by  their  affidavits. 

The  same  point  Is  presented  under  a  speciH- 
catlon  that  the  evidence  is  Insufficient  to  sup- 
port a  finding  of  the  court  that  such  notice 
was  given,  and  this  must  also  be  sustained. 

For  the  reasons  given,  the  order  denying 
the  motion  for  a  new  trial  is  reversed,  and 
the  cause  remanded. 

We  concur:  BBATTY,  C.  J.;  McFAR- 
LAND.  J.;  SHAW,  J.;  ANGELLOTTI,  J.; 
HENSHAW,  J. 


(HI  Cal.  SSO) 

PEOPLE  V.  CHEW  LAN  ONG.    (Cr.  900.) 

(Supreme  Court  of  California.'    Jan.  11.  1904.) 

HOMICIDE— PLEA     OP     GUILTY— DETERMINING 
DEGREE— CONSTITUTIONAL    LAW- 
WARRANT  OP  EXECUTION. 

1.  Pen.  Code,  §  1192,  devoIvHig  on  the  court 
the  duty  of  determining  the  degree  of  crime, 
where  defendant  pleads  guilty,  does  not  violate 
the  constitutional  provision  that  trial  of  crimes 
sh.qll  be  by  jury. 

2.  Pen.  Code,  §  1192,  devolving  on  the  court 
the  duty  of  determining  the  degree  of  crime 
where  defendant  pleads  guilty,  is  supplemented 

f  1.  See  Jury,  vol.  81,  Cent  Die.  I  Itt. 
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by  Code  Cir.  Proc.  S  187,  providing  that,  where 
jurisdiction  is  by  any  statute  conferred  on  a 
court,  all  means  necessary  to  carry  it  into  ef- 
tect  are  aUo  giveu. 

3.  Though  i'en.  Code,  §  1217,  merely  pro- 
vides that,  iu  case  of  a  judgment  of  death,  the 
judge  shall,  in  the  warrant  of  execution,  desig- 
nate the  date  of  execution,  and  require  the  sher- 
iff to  deliver  defendant  to  the  warden  for  exe- 
cution, the  insertion  therein  of  a  direction  to 
the  warden  to  execute  defendant  does  not  in- 
validate it,  but  is  mere  surplusage;  sections 
12:24,  1220,  and  1227,  designatmg  the  warden  as 
the  official  to  execute  the  judgment. 

In  Banc-  Appeal  from  Superior  Court,  City 
and  County  of  San  Francisco;  Carroll  Cook, 
Judge. 

-Chew  Lan  Ong  was  convicted  of  murder, 
and  appeals.     Aftirmed. 

H.  H.  McCloskey  and  Barnes  &  Farquar, 
for  appellant.  Tirey  L.  Ford,  Atty.  Gen.,  A, 
A.  Moore,  Dep.  Atty.  Gen.,  and  Lewis  F.  By- 
lugton,  DlsL  Atty.,  for  the  People. 

LORIGAN,  J.  An  Information  was  filed 
against  the  defendant  In  the  superior  court  of 
the  city  and  county  of  San  Francisco,  char- 
ging bim  -with  tbe  crime  of  murder.  Upon 
arraignment  he  pleaded  "Not  guilty,"  but  sub- 
sequently withdrew  this  plea,  and  entered  one 
of  "Guilty."  When  this  latter  plea  was  re- 
ceived by  tbe  court.  It  was  conceded  by  the 
attorney  for  the  defendant  that  the  duty  de- 
volved upon  the  court  of  determining,  and  fix- 
ing, under  section  1192  of  the  Penal  Code,  the 
degree  of  crime,  before  passing  sentence;  and 
it  was  stipulated  that  tbe  testimony  taken  at 
the  preliminary  examination  of  the  defend- 
ant be  introduced  in  evidence,  and  used  by 
the  court  for  that  purpose.  Thereafter,  on 
March  10,  1902,  the  court  determined  from 
aacb  evidence  that  the  crime  was  murder  of 
the  first  degree,  and  adjudged  that  the  de- 
fendant suffer  the  penalty  of  death;  and  on 
March  12.  1902,  the  judge  of  said  court  sign- 
ed and  issued  a  warrant  of  execution,  direct- 
ing the  warden  of  the  State  Prison  at  San 
Quentin  to  execute  the  judgment  of  death 
against  said  defendant  on  tbe  6th  day  of 
June,  1902.  The  defendant  appeals  from  said 
Judgment  and  the  order  of  execution,  and  con- 
tends, first,  that  the  court  had  no  authority 
to  determine  the  degree  of  the  crime;  and, 
secondly,  that  the  Judgment  and  order  of  ex- 
ecution are  void,  because  the  court  had  no 
power  to  direct  the  warden  of  the  State  Pris- 
on to  execute  the  defendant. 

In  their  briefs,  counsel  for  appellant,  upon 
the  first  point,  urge  that  the  power  attempted 
to  be  conferred  on  tbe  court  by  said  section 
1192,  to  determine  the  degree  of  crime  upon 
the  plea  of  guilty  before  passing  sentence,  is 
▼iolatire  of  that  provision  of  both  the  state 
and  federal  Constitutions  providing  that  tbe 
trial  of  all  crimes  shall  be  by  Jury.  This  Is 
no  new  point.  The  same  contention  was 
made  in  this  coivt  40  years  ago,  and  decided 
adversely  to  appellant's  claim.  In  Pe<H)le  v. 
Noll,  20  Cal.  IfA,  this  court  said:  "The  pro- 
ceeding to  determine  tbe  degree  of  the  crime 


of  murder  after  a  plea  of  guilty  Is  not  a  trial. 
No  Issue  was  joined  upon  which  there  could 
be  a  trial.  There  Is  no  provision  of  the  Con- 
stitution which  prevents  a  defendant  from 
pleading  guilty  [to  the  Indictment]  Instead  of 
having  a  trial  by  Jury.  If  he  elects  to  plead 
guilty  to  tbe  indictment,  the  provision  of  tbe 
statute  for  determining  tbe  decree  of  the 
guilt,  for  tbe  purpose  of  fixing  the  punish- 
ment, does  not  deprive  him  of  any  right  of 
trial  by  Jury."  People  v.  Lennox,  67  Cal.  115, 
7  Pac.  260,  is  to  tbe  same  effect;  and  In  Hal- 
Unger  v.  Davis,  146  U.  S.  314,  13  Sup.  Ct 
lOp,  36  L.  Ed.  9S6,  tbe  Supreme  Court  of  the 
United  States  declare  that  a  statutory  pro- 
vision conferring  power  on  the  court,  under 
such  a  plea,  to  determine  tbe  degree  of  crime, 
violates  no  provision  of  the  Constitution  of 
the  United  States. 

On  the  oral  argument,  counsel  made  an  ad- 
ditional point,  not  presented  In  their  brief, 
that  this  section  is  unconstitutional  because  It 
does  not  provide  any  manner  or  mode  where- 
by tbe  court  Is  to  reach  Its  determination  as 
to  the  degree  of  crime;  that  It  does  not  pro- 
vide for  the  taking  of  evidence  on  the  sub- 
ject. Jurisdiction  to  determine  the  matter  Is, 
however,  expressly  conferred  on  tbe  court  by 
the  section.  This  means  that  there  shall  be 
a  Judicial  determination;  and  where  power 
l8  especially  conferred  upon  a  court  of  gen- 
eral Jurisdiction  to  determine  a  particular 
question,  and  no  special  mode  for  that  deter- 
mination Is  pointed  out,  the  Jurisdiction  con- 
ferred necessarily  Implies  authority  in  such 
court  to  call  to  Its  assistance  in  determining 
the  particular  question  the  same  aid  as  is  usu- 
ally employed  by  It  In  reaching  a  Judicial  de- 
termination In  other  cases.  The  universal 
aid  Is  evidence.  This  was  the  means  employ- 
ed by  the  lower  court  In  determining  the  de- 
gree of  crime  in  the  case  at  bar.  It  is  the 
only  means  by  which  a  Judicial  determina- 
tion can  be  had,  and  was  the  means  which  it 
was  contemplated  by  the  Legislature  should 
be  Invoked  by  tbe  court.  If  there  could  be 
any  doubt  of  this  general  rule,  we  are  satis- 
fled  that  the  course  pursued  by  the  lower 
court  is  provided  for  and  sanctioned  by  sec- 
tion 187,  Code  Civ.  Proc.,  which  declares  that 
"when  Jurisdiction  Is  by  the  Constitution  or 
this  Code,  or  by  any  other  statute  conferred 
on  a  court  or  Judicial  officer,  all  the  means 
necessary  to  carry  it  Into  effect  are  also  giv- 
en; and  In  the  exercise  of  this  Jurisdiction, 
If  the  course  of  proceeding  be  not  specifically 
pointed  out  by  this  Code  or  the  statute,  any 
suitable  process  or  mode  of  proceeding  may 
be  adopted  which  may  appear  most  conform- 
able to  tbe  spirit  of  this  Code."  The  method 
adopted  by  tbe  lowe;r  court  was  entirely  con- 
formable to  that  spirit  which  provides  for  a 
judgment  upon  a  conviction  or  plea  of  guilty 
of  crime.  If  appellant's  contention  could  pre- 
vail, a  plea  of  guilty,  generally.  In  those  cases 
where  the  crime  is  divided  Into  degrees- 
murder,  burglary,  arson— would  be  tanta- 
mount to  Immunity  from  punishment,   be- 
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cause,  as  the  determination  of  the  degree  of 
crime  by  the  court  la  an  essential  prerequisite 
to  the  Imposition  of  sentence,  If  the  court  Is 
powerless  to  determine  that  degree  It  Is 
equally  powerless  to  Impose  sentence,  and 
hence,  being  unable  to  hold  the  defendant  for 
any  legal  purpose,  would  be  required  to  dis- 
cbarge him.  This  situation  Itself  Illustrates 
the  wisdom  of  the  general  Code  provision, 
and  the  necessity  for  Its  application. 

Under  the  second  point,  appellant  Insists 
that  the  judge  of  the  lower  court  had  no  pow- 
er to  insert  In  the  warrant  of  execution  a  di- 
rection to  the  warden  of  the  State  Prison  to 
execute  tbe  defendant.  Such  a  direction, 
however,  would  not  render  the  order  void. 
The  law  provides  that  the  Judge,  In  such  war- 
rant, shall  designate  the  date  of  execution, 
and  require  the  sheriff  to  deliver  the  defend- 
ant to  the  warden,  for  execution.  Section 
1217  of  tbe  Penal  Code.  The  fact  that  the 
warrant,  in  addition,  directed  tbe  warden  to 
execute  the  Judgment  of  death.  Is  of  no  mo- 
ment as  this  was  a  duty  devolving  upon  the 
warden  under  the  law,  Independent  of  tbe  or- 
der of  court.  The  order,  to  that  extent,  was 
surplusage.  We  are  mindful  of  counsel's  con- 
tention that  there  Is  no  provision  of  law  di- 
recting the  warden  to  execute  a  Judgment  of 
death,  but  hardly  think  tbe  contention  worthy 
of  serious  consideration.  Tbe  provisions  of 
the  Penal  Code— sections  1224,  1226,  1227— 
designate  him  as  the  official  who  must  exe- 
cute such  judgment.  But  assuming  that  such 
direction  to  tbe  warden  In  the  warrant  of 
execution  was  error,  it  could  not  now  be  avail- 
able to  tbe  defendant  for  a  reversal.  From 
lapse  of  time,  the  order  has  become  functus 
officio,  in  as  far  as  It  directed  tbe  execution 
of  the  defendant  He  was  directed  to  be  ex- 
ecuted on  June  6,  1002.  That  time  having 
elapsed,  another  order  of  execution  must  t>e 
made,  under  which  the  point  urged  now  can- 
not arise,  because,  by  section  1227  of  the 
Penal  Code,  the  defendant  must  be  brought 
before  the  court,  and  an  order  made  wblcb 
shall  expressly  require  tbe  warden  to  execute 
tbe  Judgment  at  a  specified  time. 

We  perceive  no  reason  why  the  Judgment 
and  order  should  be  disturbed,  and  they  are 
affirmed. 

We  concur:  BBATTT,  0.  J.;  McFAB- 
LAND,  J.;  SHAW,  J.;  ANGELLOTTI,  J.; 
VAN  DYKE,  J.;  HBNSHAW,  J. 


(141  Cal.  648) 

PEOPLE  y.  LEW  FOOK.  (Cr.  858.) 
(Supreme  Court  of  Cilifornia.  Jan.  11,  1904.) 
HOMICIDE— MORAL.  CERTAINTY— INSTRUCTION. 
1.  Defendant  in  a  murder  case  cimnot  be 
prejudiced  by  the  use  of  the  word  "impression" 
In  an  instruction:  "  'Moral  certainty  it  that 
decree  of  proof  which  the  law  requires  of  moral 
evidence.  Moral  certainty  is  described  as  a 
state  of  impression  produced  by  facta  in  which 
a  reasonable  miod  feels  a  soil  of  coercion  or 
aecessity  to  act  la  accordance  -  with  it.    It  is 


also  declared  to  be  a  certainty  that  convince* 
and  directs  the  understanding  and  satiifies  the 
reason  and  judgment  of  those  who  are  bound  ta 
act  conscientiously  upon  it." 

In  Banc  Appeal  from  Superior  Court  City 
and  County  of  San  Francisco;  WlllUm  P. 
Lawlor,  Judge. 

Lew  Fook  was  convicted  of  murder,  and 

appeals.    Affirmed. 

H.  V.  Moorehouse,  J.  B.  Alexander,  and 
Dibble  4c  Dibble,  for  appellant  Tirey  L. 
Ford,  Atty.  Gen.,  A.  A.  Moore,  Jr.,'Dep.  At^. 
Gen.,  and  Lewis  F.  Byington,  Dist  Atty., 
for  the  People. 

HENSHAW,  J.  Tbe  defendant  was  con- 
victed of  murder,  and  npon  this  appeal  pre- 
sents tbe  single  proposition  of  alleged  error 
contained  in  one  of  tbe  Instructions  given 
by  tbe  trial  court  That  Instruction  la  as  fol- 
lows: "  'Moral  certainty'  Is  that  degree  of 
proof  which  the  law  requires  of  moral  evi- 
dence. Moral  certainty  Is  described  as  a 
state  of  Impression  produced  by  facts  In 
which  a  reasonable  mind  feels  a  sort  of  co- 
ercion or  necessity  to  act  In  accordance  with 
it  It  Is  also  declared  to  be  a  certainty  that 
convinces  and  directs  tbe  understanding,  and 
satisfies  the  reason  and  Judgement  of  tbose 
who  are  boimd  to  act  conscientiously  upon 
tt" 

The  last  sentence  of  tbe  instruction  is  a 
quotation  from  tbe  famous  charge  of  Chief 
Justice  Shaw  in  tbe  Webster  Case,  and  has 
been  uniformly  If  not  universally  approved. 
Appellant's  attack,  however.  Is  directed  t» 
tbe  preceding  part  of  the  Instruction,  and  It 
Is  said  that  this  language  was  Inaccurate  and 
Injurious  to  tbe  appellant  In  that  it  permit- 
ted tbe  Jury  to  be  governed  by  their  "im- 
pressions," and  not  by  tbelr  "convictions." 
In  this  connection  It  Is  pointed  out  that  sec- 
tion 1826  of  tbe  Code  of  Civil  Procedure  it- 
self defines  moral  certainty  as  being  "that 
degree  of  proof  which  produces  conviction 
in  an  unprejudiced  mind,"  and  that  elsewhere- 
the  Code  declares  "that  evidence  is  deemed 
satisfactory  which  ordinarily  produces  moral 
certainty  or  conviction  in  an  unprejudiced 
mind."  Code  Civ.  Proc.  i  1835.  We  tblnk, 
however,  that  no  defendant  can  present  any 
Just  reason  for  objecting  to  this  amplifica- 
tion of  the  definition  of  moral  certainty,  since 
that  amplification  makes  so  clearly  In  bis 
favor.  Tbe  Jury  was  here  Instructed  as  to  the 
nature  of  tbe  conviction  which  satisfies  the 
reason  and  judgment  of  tbose  who  are  bound 
to  act  conscientiously  upon  it  and  was  told 
that  it  was  a  conviction  which  Impelled  them 
by  necessity  or  coercion  to  act  upon  it,  or 
otherwise  they  entertained  a  reasonable  doubt 
of  which  the  defendant  must  be  given  the 
benefit.  "Impression,"  as  here  employed, 
does  not  vary  essentially  in  meaning  from 
"conviction."  "Impression"  itself  Is  a  stamp- 
ing In  upon  the  mind.  Tbe  language  object- 
ed to  Is  taken  from  BuirlU  on  Oiicumstantlat 
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Erldence  (page  199),  and  that  careful  author 
fully  Justifies  the  language  both  by  reason 
and  authority. 

The  Judgment  appealed  from  Is  affirmed. 

We  concur:  ANGEIXOTTI,  J.;  SHAW, 
J.;   LORIGAN,  X;   VAN  DYKE,  J. 

McFARLAND,  J.  (concurring).  I  concur  in 
the  Judgment,  because  the  instruction  com- 
plained of  could  have  done  appellant  no  lu^ 
Jnc7;  but  I  think  that  It  should  not  have 
been  given.  As  shown  In  the  opinion  in 
People  V.  Huntington,  138  Cal.  2C1,  70  Pac. 
284,  the  instruction  includes  only  a  part  of 
a  sentence  in  Burrlll  —  omitting  the  part 
which  makes  his  meaning  clear. 

BEATTY,  C.  J.  (concurring).  I  concur  in 
the  Judgment  on  the  ground  stated  by  Jus- 
tice McFARLAND,  and  I  agree  with  him 
that  the  language  quoted  from  BurriU  should 
have  been  omitted  from  the  instruction.  It 
adds  nothing,  either  of  force  or  clearness,  to 
the  of  t-approyed  definition  of  "moral  certain- 
ty" given  by  Chief  Justice  Shaw  in  the  Web- 
ster Case,  and  I  deprecate  the  disposition  to 
expand  and  vary  approved  instructions  in 
criminal  cases,  the  only  effect  of  which  is  to 
raise  new  questions  and  furnish  new  grounds 
for  appeals. 

an  Cal.  SB) 

PEOPLE  T.  LEWIS.    (Op.  979.) 

(Supreme  Ooort  of  California.    Jan.  9,  1904.) 

CtUMINAI,    LAW— BNTICINO    FBHALB— VBNtlB- 
JURISDICTION— INSTKUCTIONS. 

1.  Pen.  Code,  {  2G7,  provides  that  every  per- 
son who  takes  away  any  female  under  the  age 
of  18  years  from  her  father,  without  his  con- 
sent, for  the  purpose  of  prostitution,  is  punish- 
able, etc.  Beid,  that  the  gravamen  of  the  of- 
fense was  the  intent  with  which  the  female 
was  abducted,  and  hence,  where  there  was  suf- 
ticient  evidence  to  warrant  a  finding  that  at  the 
time  defendant  took  the  female  from  her  home 
in  B.  county  with  her  father's  consent  it  was 
for  a  proper  purpose,  and  that  defendant's  in- 
tent to  use  her  for  purposes  of  prostitution  did 
not  arise  until  after  she  had  been  taken  by  him 
into  A.  county,  the  court  of  A.  county  had  ja- 
risdiction  of  the  offense. 

2.  In  a  prosecution  for  taking  away  a  female 
from  her  father,  without  his  consent,  for  pur- 
poses of  prostitution,  a  requested  instruction 
that,  if  defendant  abducted  the  girl  from  her 
home  in  B.  county,  the  jury  could  not  find  him 
guilty,  as  he  had  not  committed  the  offense  with 
which  he  was  charged,  to  wit,  the  abducting  of 
a  girl  for  the  purposes  of  prostitution  in  A. 
county,  was  properly  refused,  since  the  word 
*'al)duct"  was  not  synonymous  with  the  taking 
for  purposes  of  prostitution  within  Pen.  Oode, 
i  2fi!7,  dehuing  such  offense. 

Department  1.  Appeal  from  Superior 
Court,  Alameda  County;  Henry  A.  Melvin, 
Judge. 

F.  K.  Lewis  was  convicted  of  taking  away 
a  female  for  purposes  of  prostitution,  and  be 
ai^peals.    Affirmed. 


Charles  L.  Burnell  and  Wm.  B.  Craig,  for 
appellant.  tJ.  S.  Webb,  Atty.  Gen.,  and  E.  B. 
Power,  Dep.  Atty.  Gen.,  for  the  People. 

ANGELLOTTI,  J.  The  defendant  was 
convicted  in  the  superior  court  of  the  county 
of  Alameda  of  the  offense  of  taking  away  a 
female  under  the  age  of  18  years  from  her 
father,  without  bis  consent,  for  the  purpose 
of  prostitution  (see  section  267,  Pen.  Code), 
and  appeals  from  the  Judgment  pronounced 
on  such  conviction  and  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  principal  point  made  for  reversal  is 
as  to  the  Jurisdiction  of  the  superior  court 
of  Alameda  county.  The  Information  filed 
against  defendant  in  said  court  alleged  the 
commission  of  the  offense  In  Alameda  county, 
and  it  is  claimed  that  the  evidence  shows 
that,  if  the  offense  was  committed  by  defend- 
ant, It  was  committed  entirely  in  the  county 
of  San  Benito,  and  that  such  evidence  there- 
fore falls  to  show  any  offense  within  the  Ju- 
risdiction of  the  superior  court  of  Alameda 
county.  The  girl,  who  was  16  years  of  age, 
lived  at  her  father's  home  in  San  Benito 
county,  and  on  October  16,'  1901,  left  her  fa- 
ther's home  with  the  defendant  and  another 
female,  and  went  with  them  to  Oakland,  by 
way  of  Gilroy  and  San  JosS,  at  each  of 
which  places  they  remained  for  a  few  days. 
They  arrived  In  Oakland,  Alameda  county, 
about  October  23, 1801,  where  they  continued 
to  live  in  a  camp  wagon,  in  which  they  had 
traveled  from  San  Benito  county,  until  about 
the  middle  of  November,  1901,  when,  as  the 
evidence  very  clearly  shows,  the  defendant 
placed  the  girl  in  a  house  of  prostitution  in 
said  city  of  Oakland  for  the  purpose  of  prof- 
iting by  her  earnings  therein.  The  testimony 
of  the  defendant  himself  in  this  connection 
was  such  that  any  rational  Jury  could  not 
come  to  a  different  conclusion.  There  was 
evidence  sufficient  to  warrant  the  Jury  in 
concluding  that  the  father,  who  was  with- 
out means,  and  had  a  large  family,  allowed 
the  defendant  to  take  his  daughter  upon  the 
understanding  that,  if  she  suited  the  niece 
of  defendant's  wife,  who,  he  said,  was  then 
in  Gilroy,  she  would  take  her  to  Oakland  and 
give  her  a  trade,  and  that  the  father  never 
consented  to  her  being  placed  in  a  bouse  of 
prostitution.  The  father  testified  that  de- 
fendant said,  "Well,  I  guess  she  will  send 
her  to  school  and  send  her  to  learn  the  mil- 
linery trade."  The  defendant  himself  testi- 
fied: "I  took  the  girl  •  •  •  from  her 
home  at  San  Juan  by  consent  of  her  father, 
to  better  her  condition.  There  was  nothing 
specially  spoken  of  in  what  way  I  should  put 
this  girl— whether  in  a  family.  A  private 
family  was  spoken  of.  There  was  millinery 
spoken  of."  It  must  be  conceded,  as  claimed 
by  defendant,  that  the  offense  defined  by 
section  267  of  the  Penal  Code  is  complete 
when  there  is  a  taking  for  the  purpose  of 
prosUtutioa.      The    section    provides    that 
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"eveiT  person  wbo  takes  away  any  female 
under  tbe  age  of  eighteen  years,  from  her  fa- 
ther, mother,  guardian,  or  other  person,  hav- 
ing the  legal  charge  of  her  person,  without 
their  consent,  for  the  purpose  of  prostitution, 
is  punishable,"  etc.  The  actual  placing  In 
a  bouse  of  prostitution  is  not  made  an  es- 
sential element  of  the  crime  by  the  statute. 
It  is  the  taking  from  the  parent  or  other 
person  having  tbe  legal  charge  of  her  person, 
for  tbe  prohibited  purpose,  that  constitutes 
this  crime.  As  said  In  State  t.  Gibson,  111 
Mo.  92,  19  S.  W.  980,  of  a  similar  statute: 
"Tbe  gravamen  of  tbe  oflTense  is  tbe  purpose 
or  Intent  with  which  the  enticing  and  ab- 
duction is  done,  and  the  offense  is  complete 
whenever  the  abduction  for  the  prohibited 
purpose  is  complete,  no  matter  whether  any 
sexual  Intercourse  result  or  not."  See,  also. 
People  T.  Dolan,  96  Cal.  315.  31  Pac.  lOT; 
State  v.  Bobbst,  131  Mo.  338,  32  S.  W.  1149; 
Henderson  v.  People,  124  111.  614,  17  N.  B. 
68,  7  Am.  St  Rep.  391;  State  t.  Johnson, 
115  Mo.  495,  22  S.  W.  403.  Therefore,  if  the 
evidence  was  such  as  to  compel  tbe  conclu- 
sion that  tbe  defendant  took  tbe  girl  from 
her  father,  in  San  Benito  county,  with  the 
intent  then  and  there  existing  to  use  her  for 
purposes  of  prostitution,  we  would  be  com- 
pelled to  hold  that  tbe  offense  was  wholly 
committed  in  San  Benito  county,  and  that 
no  offense  within  tbe  jurisdiction  of  tbe  su- 
perior court  of  Alameda  county  was  shown, 
unless  such  jurisdiction  was  conferred  by 
section  784  of  the  penal  code.  The  evidence 
was,  however,  such  as  to  sustain  a  finding  of 
the  jury  to  the  effect  that  at  the  time  the 
girl  was  given  into  tbe  charge  of  defendant 
by  her  father  there  was  no  Intent  on  defend- 
ant's part  to  use  her  for  purposes  of  pros- 
titution, and  that  such  intent  was  not  con- 
ceived by  him  until  some  time  after  their  ar- 
rival in  Alameda  county,  while  tbe  girl  was 
still  in  his  actual  charge,  committed  thereto 
by  the  father  for  a  proper  purpose,  and  that 
thereupon  tbe  defendant,  in  said  Alameda 
county,  placed  her  in  a  house  of  prostitution. 
Under  these  circumstances  It  must  be  beld. 
In  support  of  tbe  verdict,  that  tbe  taking  of 
the  girl  from  the  father  "for  tbe  purpose 
of  prostitution"  was  in  Alameda  county,  and 
not  in  San  Benito  county. 

As  was  said  by  tbe  Supreme  Court  of  Mis- 
souri of  a  similar  statute:  "Tbe  statute  does 
not  require,  in  order  to  establish  tbe  crime, 
that  the  female  should  be  taken  from  the 
house  or  premises  of  the  person  having  legal 
charge  of  her  person,  from  the  actual  pos- 
session of  such  guardian,  but  only  that  she 
be  taken  away  from  such  person  for  the 
purpose  named  in  the  statute."  State  v. 
Round,  82  Mo.  679.  In  that  case  it  was 
beld  that  a  father  residing  In  the  state  of 
Missouri  had  the  care  and  custody  of  a 
daughter  at  tbe  time  of  tbe  taking,  although 
she  was  then  visiting  her  uncle  in  the  state 
of  Iowa.  In  the  case  of  State  t.  Gordon, 
46  N.  J.  Law,  432,  where  the  defendant  bad 


brought  a  girl  Into  the  'state  of  New  Jersey 
from  another  state,  and. there  persuaded  bet 
not  to  return  to  ber  home,  and  seduced  her. 
it  was  held,  under  a  statute  similar  to  ours, 
so  far  as  the  provision  concerning  tbe  tak- 
ing is  concerned,  that  tbe  g;lrl,  although  in  the 
state  of  New  Jersey,  was  still  In  the  custody 
and  care  of  her  legal  guardian,  within  the 
meaning  of  the  statute,  and  that  when  "tbe 
defendant,  with  the  intent  set  out  in  tbe  stat- 
ute, interposed  his  will  or  persuasion  be- 
tween her-  and  her  guardian's  control,"  he 
accomplished  tbe  abduction  in  the  state  of 
New  Jersey^  Tbe  decisions  constitute  fnll 
and  complete  authority  for  the  proposition 
that,  within  tbe  contemplation  of  the  statute, 
a  girl  may  be  in  tbe  custody  of  tbe  person 
having  legal  charge  of  ber  person  although 
absent  from  blm,  with  bis  consent,  in  the 
care  of  another  for  some  proper  purpose; 
and  that  one  who  then  takes  ber  for  tbe 
prohibited  purpose  takes  ber  "from"  tbe  per- 
son having  such  legal  charge  of  ber  person. 
When  the  defendant,  to  whom  tbis  glil  bad 
been  temporarily  committed  for  a  proper 
purpose,  conceived  the  Intent  to  use  ber  for 
another  pnrpose,  one  prohibited  by  this  stat- 
ute, and  "Interposed  bis  will  between  her 
and  ber  guardian's  control,"  he  took  ber 
from  ber  father  for  that  purpose.  This 
was  done,  according  to  tbe  finding  of  the 
jury.  In  Alameda  county,  anQ  tbe  crime  was 
therefore  wholly  committed  in  that  county. 
This  being  our  view  of  tbe  law,  it  Is  unneces- 
sary to  consider  the  question  as  to  tbe  ap- 
plication of  section  784  of  the  Penal  Code 
to  a  case  of  this  character. 

We  have  examined  the  rulings  of  the  conrt 
relating  to  the  admission  of  evidence,  com- 
plained of  by  counsel  for  defendant,  and  find 
no  prejudicial  error. 

The  defendant  assigns  as  error  tbe  refusal 
of  tbe  court  to  Instruct  the  jury  as  foUo'WS, 
viz.:  "If  you  find  that  tbe  defendant  abduct- 
ed the  girl  from  her  home  in  San  Juan,  San 
Benito  county,  then  you  must  find  the  de- 
fendant not  guilty,  as  he  has  not  committed 
the  offense  with  which  he  is  charged — in  ab- 
ducting a  girl  for  the  purpose  of  prostitution 
in  Alameda  county."  The  instruction  was 
properly  refused.  Tbe  word  "abduct"  does 
not  necessarily  mean  a  taking  for  purposes 
of  prostitution.  According  to  this  Instmc- 
tion,  if  tbe  defendant  had  taken  tbe  girl 
from  her  home  in  San  Benito  county  for  a 
proper  purpose,  and  without  any  intent  to 
use  her  for  tbe  prohibited  purpose,  be  conld 
not  subsequently  take  her  from  ber  father 
for  such  prohibited  purpose,  within  the  mean- 
ing of  section  267  of  tbe  Penal  Code.  As 
we  have  seen,  this  is  not  tbe  law.  We  are 
satisfied  that  no  error  substantially  affecting 
defendant's  rights  has  t>een  shown,  and  that 
be  has  been  properly  convicted  of  a  most 
despicable  offense. 

The  judgment  and  order  are  affirmed. 

We  concur:   SHAW,  3.;  VAN  VYKE,  J. 
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LANE  T.  BAILEY. 

(Supreme  Court  of  Montana.     Feb.  11,  1904.) 

KLECTIONS  —  CONTEST  —  VERIFICATION  OP 
STATEMENT  —  REGISTRATION  OF  VQTERS  — 
FAILURE  TO  TAKE  OATH— INCOMPETENT  EVI- 
DENCE—TRIAL BY  COURT— INSUFFICIENCY 
OF  EVIDENCE— SUFFICIENCY  OF  EXCEPTION 
— CONSPIRACY- ACTS  OF  CO-CONSPIRATORS— 
ADMISSIBILITY  OF  EVIDENCE— IMMATERIAL 
ERROR— IDENTIFICATION  OP  BALLOT— BEST 
EVIDENCE^SECRECY    OF    BALLOT— WAIVEIR. 

1.  Code  Civ.  I'roc.  S  "31,  provides  that  a  par- 
ty must  verify  pleadings  by  an  affidavit  to  tlie 
effect  that  the  pleading  is  true,  to  deponent's 
knowledge,  except  as  to  matters  therein  stated 
on  information  and  belief,  and  that  as  to  those 
he  believes  it  to  be  true.  Sectiou  2014  pre- 
scribes that  in  election  ciHitests  a  statement  of 
the  grounds  of  contest  must  be  verified  by  con- 
testant's affidavit  that  the  matters  and  things 
therein  contained  are  true.  Bdd,  that  a  ver- 
ification of  such  a  statement,  in  conformity  with 
section  731,  was  sufficient. 

2.  Pol.  Code,  §  12U0,  as  amended  by  Sess. 
Laws  18U7,  p.  118,  requires  electors  applying 
for  registration  to  take  an  oath  as  to  their 
qualifications.  Section  1234,  as  amended  by 
iSees.  Laws  1897,  p.  123,  makes  the  fact  that 
an  elector's  name  appears  in  the  check  lists 
and  copy  of  the  official  register  in  the  posses- 
sion of  the  judges  of  election  prima  facie  evi- 
dence of  his  right  to  vote.  Sections  1213  and 
1214,  as  amended  by  Sess.  Laws  1897,  p.  121 
et  seq.,  require  the  registry  agent  to  prepare 
lists  and  post  them  in  public  places  and  furnish 
a  copy  to  the  county  clerk,  and  that  in  sneh 
lists  the  agents  shall  give  notice  that  they  will 
reoeive  objections  to  the  right  of  registered  per- 
sons to  vote  until  a  certain  date;  and  also  pro- 
vides that,  if  on  election  day  a  person  objected 
to  applies  to  vote,  the  judges  of  election  shall 
test  bis  qualifications  under  oath.  Certain  per- 
xons  applied  for  registration,  giving  the  agent 
all  information  requested,  and  their  names  were 
entered  in  the  official  register,  check  lists,  etc. 
The  oath  required  by  section  1209  was  not  ad- 
ministered, the  agent  testifying  that  he  did  not 
think  it  was  necessary.  Held,  that  the  failure 
to  take  the  oath  did  not  disqualify  the  electors. 

3.  Where  a  cause  is  tried  to  the  court  with- 
out a  jury,  the  admission  of  incompetent  evi- 
dence will  not  afford  ground  for  reversal,  the 
presumption  being  that  the  court  did  not  con- 
sider it  in  arriving  at  ita  conclusion. 

4.  Code  Civ.  I'roc.  8  1151,  provides  that  a 
final  decision  in  an  action  or  proceeding  shall 
be  deemed  excepted  to  by  the  adverse  i>arty,  no 
bill  of  exceptions  being  required.  Section  1152 
prdvides  that,  when  the  exception  is  to  the  ver- 
dict or  decision  on  the  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  it,  the  objec- 
tion must  specify  the  particulars  in  which  the 
evidence  is  alleged  to  be  insufficient.  Held, 
that  a  specification  of  error,  in  an  election  con- 
test, of  "insufficiency  of  the  evidence  to  justify 
the  findings  of  fact  made  by  the  court  herein," 
was  insufficient  to  permit  a  review  thereof. 

5.  In  an  election  contest  it  appeared  that  cer- 
tain persons  conspired  to  colonize  voters  by  em- 
idoying  men  prior  to  election  to  go  into  the 
county  to  obtain  work  and  vote  a  certain  tick- 
et. Their  expenses  were  paid,  and  the  conspir- 
acy was  carried  out,  the  colonized  voters,  know- 
ing the  illegal  purpose  of  their  employment,  and 
perjuring  themselves  in  obtaining  registration. 
Held,  that  their  declarations,  as  well  as  those 
of  the  original  conspirators,  from  the  time  of 
the  negotiations  for  their  employment  up  to  and 
during  the  election,  which  were  germane  to  the 
conspiracy  or  a  part  of  the  res  gestae,  were  ad- 
missible. 

6.  In  an  election  contest  in  which  a  conspuncy 
to  colonize  voters  was  alleged,  contestant  in- 
troduced testimony  tending  to  show  that  men 
employed  as  ranch  hands  were  hired  mainly  for 


political  purposes,  witnesses  testifying  that 
there  was  no  demand  for  ranch  hands  in  the 
neighborhood,  that  the  employer  had  no  special 
use  for  men  hired,  and  that  most  of  them  sim- 
ply "killed  time."  hctd,  that  the  exclusion  of 
the  testimony  of  such  a  voter,  offered  by  con- 
testee,  as  to  whether  he  was  able  to  state 
whether  the  men  were  kept  busy  during  the 
time  they  were  at  the  rauch,  and  whether  he 
knew  and  could  state  when  a  man  was  doing  a 
day's  work  and  was  kept  busy,  was  error. 

7.  Where,  in  an  election  contest,  testimony 
erroneously  excluded  does  not  affect  sufficient 
votes  to  overthrow  the  decision  of  the  lower 
court,  such  exclusion  is  not  ground  for  rever«al. 

8.  Pol.  C-ode,  8  1304,  as  amended  by  Sess. 
Laws  1901,  p.  120,  authorizes  judges  of  elec- 
tion to  assist  voters  who  cannot  read  and  write, 
etc.,  in  making  out  their  ballots,  the  judges  to 
certify  on  the  outside  of  the  ballot  that  it  was 
made  out  with  their  assistance.  Section  1358, 
as  amended  by  Sess.  Laws  1901,  p.  118  et  seq., 
provides  that  no  elector  shall  place  any  idcu- 
tifying  mark  on  his  ballot.,  Section  1413  au- 
thorizes the  use  of  ballots  as  evidence  in  elec- 
tion contests.  Held  that,  where  it  appeared  in 
an  election  contest  that  a  voter's  ballot  had 
been  so  indorsed,  it  was  necessary  to  show  that 
it  could  not  be  thereby  identified,  in  order  to  let 
in,  as  secondary  evidence,  the  voter's  own  testi- 
mony as  to  how  he  voted. 

9.  'The  privilege  of  refusing  to  testify   as  to 
how  he  voted  may  be  waived  by  an  elector. 

Commissiouers'  Opiuion.  Appeal  from 
District  Court,  Rosebud  County;  C.  H.  Loud, 
Judge. 

Election  contest  by  Clarence  R.  Lane 
against  Charles  W.  Bailey.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

E.  J.  Dlerks,  F.  V.  H.  CoUlns,  and  Sydney 
Sanner,  for  appellant.  T.  J.  Porter  and  J. 
C.  Lyndes,  for  respondent 

CALLAWAY,  C.  Election  contest  Clar- 
ence R.  Lane,  an  elector  of  Rosebud  county, 
contests  the  right  of  Charles  W.  Bailey  to 
hold  the  office  of  county  clerk.  Bailey  and 
one  Roderick  McRae  were  opposing  candi- 
dates for  the  office,  Bailey  being  the  Demo- 
cratic, and  McRae  the  Republican,  candidate. 
The  canvassing  board  found  that  Bailey  had 
received  a  majority  of  the  votes  cast  for 
the  office  of  county  clerk,  and  declared  him 
elected.  As  ground  for  contest  Lane  alleged 
that  a  number  of  persons,  exceeding  eon- 
testee'8  majority,  who  were  not  entitled  to 
vote  in  said  county,  had  voted  for  contestee; 
that  they  were  not  bona  fide  residents  there- 
of, but  had  been  brought  into  the  county  30 
days  or  thereabouts  prior  to  the  election,  pur- 
suant to  a  conspiracy  entered  into  by  James 
S.  Hopkins,  Fred  Ramsey,  Willhim  McCar- 
thy, William  J.  Nix,  and  others,  to  colonize 
Rosebud  county  by  Illegally  importing  and 
bringing  Into  the  county  large  numbers  of 
persons  shortly  before  the  election,  and  caus- 
ing them  to  be  registered  and  to  vote  the 
Democratic  ticket  and  for  said  Charles  W. 
Bailey;  which  conspiracy,  according  to  the 
allegations  of  the  complaint  was  according- 
ly carried  out.  The  complaint,  or  statement 
of  contest  contains  this  allegation:  "That 
said  persons  so  Illegally  brought  Into  said 
county   of  Rosebud   were   Induced   by   tb» 
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aforesaid  parties  to  go  Into  said  county  wi- 
der a  promlBe  of  unusual  and  exorbitant 
wages  being  paid  them  for  their  services  as 
laborers,  and  on  the  further  promise  and 
representation  that  they  could  return  to 
their  various  homes  without  expense  as  soon 
as  the  election  was  over."  To  the  complaint 
the  contestee  filed  an  answer  which,  In  ad- 
dition to  a  general  denial,  alleged  that  Bailey 
was  In  fact  elected  over  McRae  by  a  ma- 
jority of  82  legal  votes,  for  the  reason  that 
at  Hathaway  precinct  18  persons,  and  at 
Rosebud  precinct  49  persons,  bad  lliegaliy 
registered  without  ever  having  taken  or  sub- 
scribed, or  offered  to  take  or  subscribe,  the 
oatb  prescribed  by  section  1209  of  the  Po- 
litical Code,  as  amended.  This  the  contest- 
ant denied  In  his  reply,  and  further  alleged 
'that  said  persons  were  In  fact  duly  qualified 
voters  in  all  respects,  and  that  if  they  did 
not  take  the  oath  It  was  the  fault  of  the 
registry  agent,  and  not  the  fault  of  the 
voters.  The  pleadings  are  of  great  length, 
and  only  the  gist  of  the  Issues  Is  given  here. 
Trial  was  to  the  court,  sitting  without  a  Jury. 
The  court  found  that  24  illegal  votes  had 
been  cast  and  counted  for  the  contestee,  de- 
ducted the  same  from  the  number  of  votes 
received  by  him,  and  declared  McRae  elect- 
ed, and  entitled  to  the  office  of  county  clerk. 
From  this  Judgment  the  contestee  has  ap- 
pealed. 

1.  Counsel  for  contestee  urge  that  tbe 
complaint  is  not  verified  as  required  by  the 
statute,  which  prescribes  that  the  statement 
must  be  verified  by  the  affidavit  of  tbe  con- 
testing party  that  the  matters  and  things 
therein  contained  are  true.  Code  Civ.  Proc. 
{  2014.  The  verification  attached  was  in  the 
usual  form  required  by  section  731  of  the 
same  Code  when  a  party  to  an  action  verifies 
a  pleading.  This  was  a  substantial  com- 
pliance with  section  2014,  supra,  and  is  suf- 
ficient.   Kirk  V.  Rboads,  46  Cal.  398. 

2.  Contestee  Insists  that  the  67  men  named 
in  his  answer  were  not  qualified  voters,  be- 
cause they  failed  to  take  the  oath  set  forth 
in  section  1209  of  the  Political  Code,  as 
amended.  Sess.  Laws  1897,  p.  118.  The 
proof  shows  that  the  electors  presented  them- 
selves before  the  registry  agent  for  the  pur- 
pose of  complying  with 'the  law  which  re- 
quires a  voter  to  be  registered.  They  gave 
the  agent  all  the  information  he  asked  con- 
cerning their  qualifications  as  voters,  and  he 
entered  their  names  as  such  upon  the  official 
register.  According  to  his  testimony,  he  did 
not  think  it  was  necessary  for  them  to  take 
the  oath.  Their  names  regularly  appeared 
upon  the  official  register,  the  copies  thereof, 
and  tbe  check  lists,  as  well  as  upon  tbe  lists 
posted  In  the  precincts  and  in  the  office  of 
tbe  county  clerk.  The  fact  that  their  names 
appeared  in  the  check  lists  and  copies  of  the 
•official  register  was  prima  facie  evidence  of 
their  right  to  vote.  Pol.  Code,  i  1234,  as 
amended;  Sess.  Laws  1897,  p.  123.  That 
the  electors  were  registered  without  taking 


the  oath  was  not  tbebr  fault  That  a  reg- 
istry agent  neglects  .his  duty  should  not  de- 
prive an  elector  of  the  right  to  exercise  his 
franchise.  If  tbe  elector  may  be  deprived 
of  bis  right  to  vote  in  this  manner,  an  oxt- 
principled  registry  agent  may  change  tbe  po- 
litical status  of  a  precinct  at  will,  and  by 
concerted  action  on  the  part  of  a  number  of 
such  the  political  complexion  of  a  county 
may  be  easily  changed,  and  tbe  popular  will 
effectually  thwarted.  It  the  elective  fran- 
chise may  be  thus  tampered  with,  incalcula- 
ble abuses  will  creep  into  the  state.  Tl^a 
purpose  of  the  statute  is  to  prevent  any  but 
legal  electors  from  voting.  It  demands  good 
faith.  It  is  not  intended  to  prevent  those 
who  are  qualified  to  vote  from  doing  so.  Be- 
fore the  elector  Is  entitled  to  be  registered 
he  may  be  compelled  to  take  the  oath  pre- 
scribed in  section  1209,  supra— the  statute 
contemplates  that  be  shall  be  compelled  to 
take  it.  If  he  fails  lo  take  the  oatb  throngli 
the  fault  of  the  registry  agent,  and  Is  ctial- 
lenged  on  that  ground  before  that  officer  clos- 
es bis  book,  he  may  qualify  on  election  day. 
This  is  clearly  one  of  tbe  purposes  of  seo 
tlons  1213  and  1214  of  the  PollUcal  Code,  as 
amended.  Session  Laws  1897,  p.  121  et  seq. 
Section  1213  provides  that,  on  the  next  day 
succeeding  that  on  which  the  registration  of 
electors  shall  be  closed,  tbe  registry  agents 
must  with  ail  reasonable  expedition,  and 
wlthl;i  four  days,  prepare  and  cause  to  be 
written  or  printed  a  full,  complete,  and  tme 
list  of  all  the  names  registered  by  them  and 
then  remaining  on  the  official  register  for 
each  election  precinct,  alphabeticaliy  arran- 
ged, commencing  with  tbe  surname  of  each, 
and  then  must  write  or  print  such  reasonable 
number  of  copies  of  each  registration  district 
list  as  they  may  deem  necessary,  showing  on 
one  sheet,  but  under  separate  headings  la 
such  list,  the  registered  voters  in  each  pre- 
cinct in  the  district,  and  post  copies  of  tbe 
same  in  at  least  five  public  and  coiisplcaous 
places  within  each  and  every  district  to 
which  they  apply,  and  shall  also  furnish  one, 
attested  by  his  oatb  as  true  and  correct,  to 
the  county  clerk.  Section  1214  provides  that: 
"The  registry  agents  must  give  notice  in  said 
lists  that  they  will  receive  objections  to  the 
right  to  vote  of  any  person  so  registered  until 
six  o'clock  p.  m.  on  the  Saturday  previous  to 
the  day  of  the  election;  and  also  requesting 
all  persons  whose  names  may  be  erroneously 
entered  in  said  lists  or  erroneously  cancelled 
upon  tbe  'Official  Register"  to  appear  at  tbe 
proper  registry  office  and  have  such  error 
corrected.  Such  objections  to  tbe  right  to 
vote  of  any  person  registered  must  be  made 
only  by  a  qualified  elector,  in  writing  duly 
verified  setting  forth  the  grounds  of  objec- 
tion or  disqualification.  Tbe  registry  agent 
before  whom  any  such  affidavits  are  made 
must  carefully  preserve  the  same  and  deliver 
them,  with  the  'Check  List'  and  other  papers 
required  by  this  chapter,  to  be  delivered  to 
tbe  Judges  of  election^  as  is  in  this  chapter 
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provided  and  he  must  write  distinctly  oppo- 
site to  the  name  of  any  person  to  whose 
qualifications  as  an  elector  objections  may  be 
thus  made,  the  words  'to  be  challenged'  or 
words  to  that  effect.  It  Is  the  duty  of  the 
Judges  of  election,  if  oh  election  day  such 
person'  who  has  been  objected  to  applies  to 
rote,  to  test,  under  oath  his  qualifications 
and  if  he  is  found  to  be  disqualified,  from 
any  cause  under  the  law,  or  if  he  refuses  to 
talce  an  oath  as  to  his  qualifications  be  must 
not  be  permitted  to  rote.  •  *  •"  McCrary, 
in  his  worli  on  Elections,  says:  "It  is  a  rule 
well-grounded  In  Justice  and  reason,  well  es- 
tablished by  authority  and  precedent,  that 
the  voter  shall  not  be  deprived  of  his  rights 
as  an  elector,  either  by  the  fraud  or  mistake 
of  the  election  officer.  If  It  Is  possible  to  pre- 
vent Jt"  3d  Ed.  S  196.  Section  2  of  arOcle 
6  of  the  North  Carolina  Constitution  provides 
that:  "It  shall  be  the  duty  of  the  General 
Assembly  to  provide  from  time  to  time  for 
the  registration  of  all  electors,  and  no  person 
shall  be  allowed  to  vote  without  registration, 
or  to  register  without  first  taking  an  oath 
to  support  the  Constitution."  The  Supreme 
Court  of  that  state  says:  "This  section  of  the 
Constitution  provides  that  the  'General  As- 
sembly' shall  pass  registration  laws,  and  that 
no  one  shall  be  entitled  to  register  without 
taking  an  oath,  and  that  no  one  shall  vote 
who  is  not  registered.  This  provision  of  the 
Constitution,  that  no  one  shall  be  entitled  to 
register  without  taking  an  oath  to  support 
the  Constitution  of  the  state  and  of  the  Unit- 
ed States,  is  directed  to  the  registrars.  It 
must  be  to  them  and  to  them  alone,  as  is 
said  by  this  court  in  Southerland  v.  Golds- 
boro,  96  N.  C.  49  [1  S.  E.  760].  But  if  the 
r^strar,  through  inadvertence,  registers  a 
qualified  voter,  who  is  entitled  to  register 
and  vote,  without  administering  the  prescrib- 
ed oath  to  him,  shall  be,  for  this  negligence 
of  the  officer,  be  deprived  of  his  right  to  vote, 
and  thereby  the  will  of  the  majority  defeat- 
ed? And  If  this  omission  was  not  through 
inadvertence,  but  with  a  view  to  entrap  the 
voter  and  thus  defraud  him  out  of  his  vote, 
it  is  much  more  the  reason  why  he  should 
not  be,  and  that  such  methods  should  not  be 
allowed  to  prevail.  "We  do  not  hold  that, 
where  a  registrar  proposed  to  administer  the 
oath,  and  the  party  wishing  to  be  registered 
refuses  to  take  the  oath,  it  is  the  duty  of  the 
registrar  to  register  him.  '  We  would  say 
that  under  such  circumstances  he  should  not 
be  registered.  •  *  •  And  a  qualified  elec- 
tor canuot  be  deprived  of  his  right  to  vote, 
and  the  theory  of  our  government  that  the 
majority  shall  govern  be  destroyed,  by  either 
the  willful  or  negligent  acts  of  the  registrar, 
a  sworn  officer  of  the  law."  Quinn  v.  Lat- 
tlmore,  120  N.  C.  426,  26  8.  E.  638,  58  Am.  St 
Rep.  797.  In  State  v.  Fransham,  19  Mont. 
273,  48  Pac.  1,  the  court  adopts  the  following 
quotation  from  People  v.  Wood  (N.  Y.)  42 
N.  E.  536:  "We  can  conceive  of  no  principle 
^hlcb  permits  the  disfranchisement  of  inno- 
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cent  voters  for  the  mistake  or  even  willful 
misconduct  of  election  officers  in  performing 
the  duty  cast  upon  them."  And  see  State  v. 
Sadler,  25  Nev.  131,  58  Pac.  284,  59  Pac.  546, 
63  Pac.  128,  83  Am.  St.  Eep.  573;  Moyer  v. 
Van  De  Vanter,  12  Wash.  377,  41  Pac.  60, 
29  L.  R.  A.  670,  50  Am.  St.  Rep.  000;  Bowers 
V.  Smith,  111  Mo.  45,  20  S.  W.  101,  33  Am. 
St.  Rep.  491.  Election  statutes,  being  intend- 
ed to  promote  purity  in  pubUc  elections,  to 
the  end  that  a  full  and  fair  expression  of  the 
public  will  may  be  had,  are  remedial  and 
beneficial,  and  should  be  liberally  construed. 
We  therefore  hold  that  the  electors  of  Hath- 
away and  Rosebud  precincts  were  not  dis- 
qualified because,  through  no  fault  of  theirs, 
they  failed  to  take  the  oath  prescribed. 
Stackpole  v.  Hallfthan,  16  Mont.  40.  40  Pac. 
80,  28  L.  R.  A.  502. 

3.  Under  the  head  of  "leading  questions" 
contestee  presents  26  specifications  of  error. 
We  find  that  but  3  questions  of  the  26  were 
objected  to  upon  the  ground  that  the  ques- 
tions were  leading.  We  cannot  say  that  the 
court  committed  reversible  error  In  overrul- 
ing contestee's  objections  to  the  three  men- 
tioned. Hefferlln  v.  Karlman  (Mont.)  74  Pac. 
201.  No  Jury  was  In  attendance,  and  the 
court  does  not  appear  to  have  abused  Its  dis- 
cretion In  this  respect. 

4.  The  court  permitted  contestant  to  Intro- 
duce In  evidence  some  Incompetent  testimo- 
ny, against  contestee's  objections,  and  upon 
this  branch  of  the  case,  as  presented,  the  con- 
testee assigns  numerous  errors.  A  great  deal 
of  testimony  was  adduced— the  transcript 
consists  of  over  480  pages  of  typewriting.  As 
we  shall  hereafter  show,  we  are  not  permit- 
ted to  look  to  the  sufficiency  or  Insufficiency 
of  the  evidence  to  sustain  the  conrf  s  findings 
and  Judgment  What  we  have  Just  said  im- 
plies that  there  was  testimony,  and  a  great 
deal  of  It.  The  record  has  received  a  thor- 
ough sifting  by  respective  counsel.  We  have 
examined  all  the  assignments  of  error  in  de- 
tail, and  on  this  point  reaffirm  the  rule  laid 
down  In  Flhlen  v.  Heinze,  28  Mont  — ,  73 
Pac.  123,  In  which  the  court  said:  "But  the 
cause  was  tried  to  the  court,  sitting  without 
a  Jury,  and  the  presumption  must  be  In- 
dulged that  such  evidence,  if  Improperly  ad- 
mitted, was  not  considered  In  arriving  at  a 
conclusion." 

5.  As  to  the  insufficiency  of  the  evidence. 
This  case  comes  up  on  a  bill  of  exceptions, 
duly  settled  and  allowed.  Counsel  have  in- 
dulged In  considerable  argument  as  to  wheth- 
er, in  an  election  contest,  a  motion  for  a  new 
trial  is  proper  or  permissible.  That  matter 
not  being  In  issue  in  this  case,  we  express  no 
opinion  thereon,  counsel  having  elected  to 
appeal  upon  a  bill  of  exceptions.  That  a  bill 
of  exceptions  is  proper  In  a  case  of  this  na- 
ture admits  of  no  doubt  If,  however,  a  case 
Is  presented  to  this  court  upon  a  bill  of  ex- 
ceptions, the  bill  must  be  prepared  conform- 
ably to  the  statutes  prescribed  for  the  prepara- 
tion of  such  in  other  casea    This  being  true^ 
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It  follows  that  the  bill  must  be  prepared  in 
accordance  with  article  1,  c.  7  (sections  1150- 
1158,  inclusive),  Code  Civ.  Proc.    By  section 

1151  we  find  that  certain  actions  of  the  court 
nre  deemed  excepted  to  by  the  adverse  par- 
ty, and  no  bill  of  exceptions  is  required  to 
present  them;  among  these  is  "the  final  de- 
cision in  an  action  or  proceeding."    Section 

1152  provides:  "When  the  exception  Is  to 
the  verdict  or  decision  upon  the  ground  of  the 
insufflciency  of  the  evidence  to  Justify  it,  the 
objection  must  specify  the  particulars  In 
which  such  evidence  is  alleged  to  be  insuffi- 
cient." Appellant's  specification  of  error  No. 
238  Is  "insufficiency  of  the  evidence  to  Justify 
the  findings  of  fact  made  by  the  court  here- 
in." We  thus  see  that  appellant  relies  for  a 
reversal  of  the  case  upon  the  insufflciency  of 
the  evidence,  and  this  exception  is  not  pre- 
sented as  required  by  the  statute.  Section 
1152,  supra;  Robertson  v.  Longley,  28  Mont. 
— ,  72  Pac.  422.  Thus  we  are  not  permitted 
to  proceed  further  with  this  so-called  excep- 
tion. 

6.  Contestee  insists  that  it  was  error  for 
the  court  to  admit  in  evidence  the  declara- 
tions of  the  alleged  conspirators,  and  says 
that  before  declarations  of  conspirators  can 
be  admitted  it  must  first  be  shown  independ- 
ently that  a  conspiracy  existed;  and  then 
their  admissibility  is  limited  to  such  as  were 
made  during  the  pendency  of  the  conspiracy, 
and  In  furtherance'  of  its  plans;  and  under 
these  rules  they  are  not  admissible  when  they 
relate  to  a  past  transaction.  The  correctness 
of  these  general  principles  will  not  be  disput- 
ed. In  answer  to  this  it  is  sufficient  to  say 
that  even  a  cursory  inspection  of  the  tran- 
script discloses  that  there  was  evidence  suffi- 
cient, to  Justify  the  conclusion  that  the  con- 
spiracy charged  in  the  statement  of  contest 
did  in  fact  exist;  that  the  conspiracy  was 
for  the  purpose  of  employing  a  sufficient 
number  of  men  to  carry  the  county  in  the  in- 
terest of  the  Democratic  ticket,  or  a  portion 
of  it;  that  in  furtherance  of  it  a  large  num- 
ber of  men  were  employed  a  little  over  a 
month  prior  to  the  election,  with  the  under- 
standing that  they  were  to  go  Into  Rosebud 
county  for  the  purpose  of  obtaining  employ- 
ment for  one  month,  and  of  voting  the  Demo- 
cratic ticket;  that  their  expenses  were  to  he 
paid  in  traveling  to  and  from  Rosebud  coun- 
ty; that  a  large  number  of  them  actually 
registered  and  voted  in  Rosebud  county; 
that,  indeed,  the ,  conspiracy  was  actually 
carried  out  These  men,  if  the  testimony  be 
true,  knew  the  illegal  purposes  for  which 
they  were  employed,  perjured  themselves  in 
order  to  obtain  registration,  violated  the  elec- 
tion laws  of  the  state,  and  thus  became  par- 
ties to  the  conspiracy  themselves.  Their  dec- 
larations, as  well  as  those  of  the  persons  who 
instigated  the  unlawful  acts  (the  original 
conspirators),  during  the  pendency  of  the  con- 
spiracy—while the  negotiations  for  the  men's 
employment  were  pending,  after  they  were 
employed,    during   the   election— and   which 


were  germane  to  the  conspiracy,  or  a  part  of 
the  res  gestae,  are  admissible  in  this  case. 
The  conspiracy  existed  as  between  the  par- 
ties to  It  until  all  Its  ends  were  accomplished. 
See  State  v.  Byers,  16  Mont  565,  41  Pac.  708; 
Plncus  V.  Reynolds,  19  Mont.  564,  49  Pac.  145; 
State  V.  Dotson,  26  Mont  305,  67  Pac.  938; 
Underbill  on  Evidence,  §  69;  Underbill  on 
Criminal  Evidence,  ||  491,  492,  493;  Jones  on 
Evidence,  §  255. 

7.  Under  the  rule  that,  where  in  an  elec- 
tion contest  it  does  not  appear  from  the  di- 
rect evidence  of  the  voter  for  whom  tiie 
ballot  was  cast,  circumstantial  evidence  is 
admissible  to  establish  the  fact  (Boyer  v. 
Teague,  106  N.  a  570,  11  S.  K.  665,  19  Am. 
St.  Rep.  547;  Sorenson  v.  Soreuson,  189  III. 
179,  59  N.  E.  555;  Black  v.  Pate,  130  Ala. 
514,  30  South.  434;  People  v.  Pease,  27  N. 
Y.  45,  84  Am.  Dec.  242;  McC^ary  on  Elec- 
tions [4th  Ed.]  p.  363),  and  for  the  purpose 
of  establishing  that  a  conspiracy  existed, 
contestant  introduced  considerable  testimo- 
ny tending  to  show  that  a  nunit>er  of  men 
employed  by  Ramsey  as  ranch  hands,  and 
who  voted  at  the  election,  were  hired  main- 
ly for  political  purposes,  and  not  to  work  on 
the  ranch.  Witnesses  testified  that  there 
was  no  demand  for  ranch  hands  in  the  im- 
mediate neighborhood  of  Ramsey's  Ranch, 
and  that  Ramsey  had  no  special  use  for  the 
10  men  he  had  there.  Testimony  was  given 
tending  to  prove  that  these  10  men,  or  most 
of  tliem,  simply  "killed  time."  Contestee 
Introduced  considerable  evidence  to  contra- 
dict this  line  of  testimony,  and  excepted  to 
several  rulings  of  the  court  upon  questions 
his  counsel  asked  the  different  witnesses. 
For  example,  the  witness  Miller,  one  of  the 
alleged  illegal  voters  who  was  employed  on 
the  Ramsey  Ranch,  and  who  had  qualified 
himself  to  answer,  was  asked:  "From  your 
observation,  are  you  able  to  state  whether 
or  not  they  were  kept  busy  dinrlng  the  time 
they  were  there?"'  Also:  "From  your  ex- 
perience and  observation  do  you  know,  and 
can  you  state,  when  a  man  is  doing  a  day's 
work  and  is  kept  busy?"  Contestant  ob- 
jected to  these  questions  as  incompetent, 
and  the  objections  were  sustained.  This  tes- 
timony, having  been  offered  in  contradiction 
of  that  on  part  of  contestant,  should  have 
been  admitted,  and  the  court  erred  In  sus- 
taining the  objections,  but  the  case  cannot 
be  reversed  on  that  account  The  testimo- 
ny called  for  by  the  two  questions  Just  quot- 
ed related  solely  to  the  conduct  of  the  men 
employed  at  Ramsey's  Ranch,  and  who  vot- 
ed at  Klrby.  The  court  found  that  only  six 
illegal  votes  were  cast  at  that  precinct. 
These  it  deducted  from  the  total  vote  count- 
ed for  contestee  by  the  election  officers.  In 
its  findings  and  Judgment  the  court  found 
McRae  elected  over  contestee  by  nine  votes. 
Therefore,  had  the  testimony  called  for  been 
admitted,  and  the  six  Illegal  votes  been  count- 
ed for  contestee,  McRae  would  still  have  a 
majority  of  three.    An  appellate  court  will 
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not  reverse  a  Judgment  merely  because  the 
lower  court  committed  error;  It  Is  only  when 
the  error  has  materially  affected  appellant's 
rights  on  the  merits  of  the  case. 

8.  The  court  found  that  one  Joko  Tetro- 
vlch  was  an  illegal  voter,  and  that  he  voted 
for  the  contestee  at  the  precinct  of  Forsyth. 
Contestee  sought  to  prove  that  Petrovlch  in 
fact  voted  for  McRae,  the  Kepubllcan  candi- 
date. For  this  purpose  he  placed  Terrett, 
one  of  the  Judges  of  election,  on  the  stand. 
Terrett  testified  that  Petrovlch  said  he  could 
not  make  his  ballot  out,  and  that  Marcyes, 
one  of  the  other  Judges,  made  it  out  for  him, 
and  that  he  (Terrett)  saw  Marcyes  mark  it. 
Then  this  question  was  asked:  "Now,  you 
may  state  how  Mr.  Petrovich's  ticket  was 
marked  by  Mr.  Marcyes."  Upon  objection 
being  lodged  by  contestant,  the  court  ruled 
as  follows:  "As  I  recollect  the  law,  if  it  Is 
marked  by  a  Judge,  the  ticket  should  be  in- 
dorsed as  being  marked  by  a  Judge.  If  that 
i.«i  true,  the  ticket  is  the  best  evidence,  and 
should  be  produced.  It  Is.  merely  secondary 
evidence  as  to  how  it  was  marked.  I  will 
sustain  the  objection  under  and  by  vijrtue 
of  the  provisions  of  section  13C4  of  the  Polit- 
ical Code,  as  amended."  Section  1304  of 
the  Political  Code,  as  amended,  provides: 
"Any  elector  who  declares  to  the  Judges  of 
election,  or  when  It  appears  to  the  Judges  of 
election  that  he  cannot  read  or  write  or  that 
because  of  blindness  or  other  physical  disa- 
bility he  is  unable  to  mark  his  ballot,  but 
for  no  other  cause,  must  upon  request  re- 
ceive the  assistance  of  two  of  the  Judges, 
who  shall  represent  different  parties^  in  the 
marking  thereof,  and  such  Judges  must  cer- 
tify on  the  outside  thereof  that  it  was  so 
marked  with  their  assistance,  and  must  there- 
after give  no  information  regarding  the 
same.  The  Judges  must  require  such  decla- 
ration of  disability  to  be  made  by  the  elect- 
or under  oath  before  them,  and  they  are 
hereby  authorized  to  administer  the  same. 
No  elector  other  than  one  who  may,  because 
of  his  inability  to  read  or  write  or  of  his 
blindness  or  physical  disability,  be  unable 
to  mark  his  ballot,  must  divulge  to  any  one 
witMn  the  polling  place  the  name  of  any 
candidate  for  whom  he  intends  to  vote,  or 
ask,  or  receive  the  assistance  of  any  person 
within  the  polling  place  In  the  preparation 
If  his  ballot"  Seas.  Laws  1901,  p.  120. 
Whether  the  ballot  Is  the  best  evidence  as 
to  bow  Petrovlch  voted  depends  upon  wheth- 
er It  may  be  identified:  If  It  can  be  identi- 
fied, it  Is  the  best  evidence;  If  it  cannot  be, 
then  the  testimony  of  one  who  knows  how 
it  was  marked  Is  the  best  evidence.  Having 
shown  that  the  ballot  bore  the  certificate  uf 
the  Judges,  in  order  to  Introduce  the  testi- 
mony of  Terrett  it  was  Incumbent  upon  con- 
testee to  show  that  the  ballot  could  not  be 
identified.  If  Petrovich's  ballot  was  the  on- 
ly one  bearing  the  certificate  of  the  Judges, 
Terrett  and  Marcyes,  such  certificate  would 
serve  to  identify  it;   but  if  there  were  sev-. 


eral  ballots  cast  at  Forsyth,  under  the  pro- 
visions of  section  1364,  supra,  all  of  which 
bore  the  certificate  of  the  said  Judges,  then 
it  Is  probable  that  Petrovich's  ballot  could 
not  be  identified.  No  elector  shall  place  any 
mark  upon  his  ballot  by  which  it  may  after- 
wards be  identified  by  him.  Section  1358, 
Pol.  Code,  as  amended;  Sess.  Laws  1901,  p. 
118  et  seq.  And  the  Judges  should  not  place 
any  distinguishing  marks  thereon,  except  as 
provided  by  law.  The  law  evidently  con- 
templates that  the  same  certificate,  in  effect, 
shall  be  placed  upon  all  ballots  to  which 
the  Judges  certify.  Upon  proof  that  Petro- 
vich's ballot  could  be  identified,  the  court 
could  have  ordered  the  same  produced,  un- 
der the  provisions  of  section  1413  of  the 
Political  Code.  The  court  was  therefore 
right  in  excluding  the  testimony. 

9.  At  the  precinct  of  Klrby,  McRae  receiv- 
ed but  five  votes.  In  order  to  show  that  all 
of  the  Illegal  votes  cast  there  were  for  con- 
testee, contestant  produced  five  witnesses 
who  were  legal  voters  in  that  precinct,  each 
of  whom  testified  that  he  voted  for  McBae. 
The  admission  of  this  testimony  was  object- 
ed to  by  contestee  as  Incompetent,  irrele- 
vant, and  Immaterial.  No  question  was  rais- 
ed as  to  whether  the  ballots  of  these  several 
voters  could  be  identified.  Counsel  insist 
that  under  our  voting  system  an  absolutely ' 
secret  ballot  Is  contemplated,  and  to  this 
end  extraordinary  precautions  are  provided 
for:  bystanders  are  prohibited  from  ap- 
proaching within  a  given  distance  from  the 
voting  booth;  the  voter  Is  prohibited  from 
placing  a  distinguishing  mark  upon  his  bal- 
lot; he  must  retire  and  mark  bis  ballot  alone, 
and  fold  It  so  its  contents  cannot  be  discov- 
ered. These  precautions  are  provided  for  the 
protection  of  the  voter.  The  design .  is  to 
make  it  impoeslble  for  others  to  prevent  bim 
from  exercising  his  own  free  will.  It  is  gen- 
erally held  that  a  legal  voter  may  refuse  to 
testify  as  to  how  he  voted,  but  this  Is  a  priv- 
ilege he  may  waive.  Van  Winkle  v.  Crab- 
tree,  34  Or.  542,  55  Pac.  831,  56  Pac.  74;  Bey- 
er V.  Teague,  106  N.  G.  576,  11  S.  B.  665,  10 
Am.  St  Rep.  547;  Black  v.  Pate,  130  Ala. 
514,  30  Soirth.  434;  Valller  v.  Brakke.  7  S.  D. 
343,  64  N.  W.  180;  Dixon  v.  Orr,  49  Ark.  238, 
4  S.  W.  774.  4  Am.  St  Rep.  42;  Coolcy's 
Constitutional  Limitations,  762;  McCrary  on 
EaecUons  (4th  Ed.)  SS  438,  491,  492.  There 
Is  reason  in  'this  rule.  While  public  policy 
requires  that  all  electors  be  enabled  to  cast 
tlieir  ballots  in  absolute  secrecy  and  with  the 
utmost  freedom,  yet  it  Is  also  to  the  public 
Interest  that  a  correct  expression  of  the  pop- 
ular will  be  ascertained.  Hence,  when  the 
validity  of  an  election  is  being  inquired  into, 
legal  voters  are  encouraged  to  give  testimony 
concerning  it  Courts  should  give  a  wide  lat- 
itude to  all  such  inquiries.  Nothing  concerns 
the  people  nearer  than  the  purity  of  their 
elections.  A  fundamental  principle  of  our 
government  is  that  the  majority  shall  eon- 
trol.    When  the  popular  will  is  subverted  by 
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consplradea  and  other  Illegal  practices,  the 
searcbUgbta  of  tbe  courts  should  be  fully 
turned  on. 

10.  After  a  diligent  examination  of  con- 
testee'B  specifications,  we  find  no  reversible 
error  in  the  record.  In  a  number  of  In- 
stances the  proper  objection  was  not  made 
to  the  admission  of  testimony,  and  In  others 
the  right  reason  for  the  motion  to  strike  out 
was  not  assigned.  Again,  we  find  that  where 
the  court  In  several  Instances  sustained  con- 
testant's objections,  perhaps  erroneously,  the 
error  was  cured  by  the  subsequent  testi- 
mony of  the  several  witnesses  to  whom  the 
questions  were  put 

For  the  foregoing  reasops,  we  are  of  opin- 
ion that  the  judgment  should  be  affirmed. 

CLAYBERQ,  0.  C,  and  POORMAN,  C, 
concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ia  af- 
firmed. 


(S3  Mont.  530) 


In  re  O'BRIEN. 


(Supreme  Ooort  of  Montana.    Feb.  9,  1904.) 

INTOXICATING  UQU0R3-L0CAL  OPTION-CON- 
STITUTIONAL LAW— LOCAL  tAW— DELB- 
QATION  OF  LEQISLATIVB  POWER. 

1.  The  local  option  liquor  law  (Pol.  Code,  pt. 
8,  tit.  7,  c.  10,  tS  3180-3188)  is  not  uncoostitu- 
tioaal  as  being  a  delegation  of  legislative  power. 

2.  The  local  option  liquor  law  (Pol.  Code,  pt. 
3,  tit  7,  c.  10,  Sl  8180^188)  is  not  violative  of 
Const,  art  6,  |  26,  prohibiting  looU  or  special 
legislation. 

3.  The  local  option  liqnor  law  (Pol.  Code,  pt 
8,  tit.  7,  c  10,  {(3180-3188),  ftrOTiding  for  a  pe- 
titioD  to  the  countv  conmiissioners  for  an  elec- 
tion, for  notice  of  the  election,  for  the  form,  sup- 
ply, and  method  of  marking  ballots,  for  an  elec- 
tion and  notice  of  its  resolt,  fmr  a  definite  date 
when  the  law  shall  become  operative,  and  for  a 
penalty  for  its  violation,  is  complete  in  its  pro- 
visions, though  it  takes  effect  in  each  connly 
only  on  a  vote  favorable  to  its  provisions. 

4.  Any  Invalidity  of  the  local  option  liquor  law 
(Pol.  Code,  pt  3,  tit  7,  c.  10,  U  3180-3188)  on 
account  of  its  failure  to  except  from  its  provi- 
sions liquor  for  medicinal  or  sacramental  pur- 
poses, or  imported  in  original  packages,  cannot 
avail  one  who  sold  liquor  otherwise  than  for 
those  purposes  or  in  that  manner. 

5.  The  liquor  law  giving  counties  local  option 
(Pol.  Code,  pt  8,  tit  7,  c.  10,  {f  3180-^188) 
applies  to  sales  of  liquor  in  an  incorporated  town 
in  a  county  which  has  voted  against  the  sale, 
notwithstanding  Pol.  Code,  pt  4,  J_^48(X),  as 
amended  by  Bess.  Laws  1897,  p.  203,  giving 
towns  power  to  license  saloons,  and  section  5162, 
providing  that,  if  the  provisions  of  one  title  con- 
flict with  those  of  another,  those  of  each  title 
must  prevail  as  to  matters  arising  out  of  the 
subject-matter  of  the  title. 

6.  That  when  a  writ  of  habeas  corpus  was 
served  on  a  sheriff  the  complainant  was  not  in 
fact  confined  in  jail,  but  was  permitted  to  go 
about  without  apparent  restraint  is  sufficient 
to  justify  a  dismissal  of  the  petition  of  the  writ 

Application  by  W.  P.  O'Brien  for  a  writ  of 
habeas  corpus.    Dismissed. 


f  •.  See  Habeas  Corpus,  vol.  25,  Cent  Dig.  |  10. 


Chas.  S.  Wagner  and  Tboc  O.  Marshall^ 
for  petitioner.  R.  A.  O'Hara  and  W.  P.  Ba- 
ker, for  respondent 

HOLLOW  AT,  J.  On  the  lat  day  of  De- 
cember, 1903,  an  election  was  held  in  Ravalli 
county,  Mont,  pursuant  to  the  provisions  of 
chapter  10,  tit  7,  pt  3,  {{  3180-3188,  of  the 
Political  Code,  at  which  election  a  majority 
of  all  the  votes  cast  were  for  "Sale  of  Intox- 
icating Liquors:  No,"  and  thereafter  the  re- 
turns of  the  election  were  duly  canvassed, 
and  the  result  published,  aa  required  by  law. 
The  provisions  of  said  chapter  thereupon  be- 
came operative  in  that  county  on  the  7th  day 
of  January,  1904.  Within  the  confines  of  Ra- 
valli county  Is  the  town  of  Hamilton,  hicor- 
porated  under  the  general  incorporation  act 
of  Montana.  Pursuant  to  that  act  the  town 
council  had  enacted  an  ordinance  regulathig 
and  licensing  the  saloon  or  retail  liquor  busi- 
ness, and  had  regularly  Issued  to  thia  com- 
plainant a  license  to  conduct  such  saloon 
business  in  that  town.  On  January  7,  1904, 
after  the  local  option  law  Is  claimed  to  have 
become  oi)erative  In  Ravalli  county,  the  com- 
plainant was  arrested  and  tried  for  and  con- 
victed of  selling  intoxicating  liquors  In  viola- 
tion of  that  law,  and  sentenced  to  pay  a  fine 
of  $100,  and  in  default  of  payment  was  con- 
fined in  the  county  jail.  He  thereupon  ap- 
plied to  this  court  for  a  writ  of  habeas  cw- 
pus,  which  was  Issued.  Upon  the  petition 
and  the  return  of  the  sherlCF  thereto  the 
cause  was  submitted  for  decision  to  thia 
court.  It  being  conceded  that  no  questions  of 
fact  were  raised  by  the  return  of  the  sherilT. 

Only  two  questions  were  argued  and  sub- 
mitted for  determination,  and  we  have  care- 
fully confined  our  decision  to  them.  In  or- 
der that  no  broader  application  may  t>e  made 
of  the  language  herein  used  than  is  intend- 
ed, the  following  Is  quoted  from  complain- 
ant's brief  as  showing  the  scope  of  this  in- 
quiry: "It  will  be  conceded  here  that  the 
proceedings  of  the  trial  and  conviction  were 
regular,  and  that  if  the  said  so-called  local 
option  law  Is  valid  and  constitutional,  and 
has  operative  force  in  the  territorial  limits 
of  the  town  of  Hamilton,  then  this  petition 
and  writ  should  be  dismissed.  First  We 
take  the  iiositlon,  as  we  have  indicated,  tbnt 
the  law  is  invalid,  unconstitutional,  and  void. 
Second.  That  the  law,  even  If  valid,  has  no 
operative  force  within  the  corporate  limits 
of  the  town  of  Hamilton,  and  there  can  be  no 
violation  of  it  within  that  territory.  That 
the  law  Is  unconstitutional  upon  the  several 
grounds  and  for  the  reasons  following:  (a> 
That  It  is  a  delegation  of  legislative  power, 
(b)  That  ft  delegates  to  the  people  the  legisla- 
tive function  of  determining  the  expediency 
of  the  law.  (c)  That  it  is  local  and  special 
legislation,  (d)  That  it  is  not  complete  In  ali 
Its  terms  and  provisions,  (e)  That  It  under- 
takes to  absolutely  prohibit  the  sale  of  spir- 
ituous, vinous,  malt  and  Intoxicating  liquors, 
making  no  exceptions  for  medical  or  sacra 
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mental  pm^xwet,  or  for  physlclana,  or  for 
tawfnl  Interstate  commerce." 

1.  Is  tbe  law  unconstitutional?  The  same 
objections  which  are  ur^d  against  the  con- 
stitutionality of  tills  act  have  been  frequent- 
ly lodged  against  so-called  local  option  laws, 
and,  while  In  comparatively  few  instances 
snch  laws  have  been  held  unconstitutional, 
the  very  great  weight  of  authority  and  nearly 
all  the  later  decisions  have  upheld  them. 

(a,  b)  The  most  frequent  objection  made  Is 
that  such  laws  are  an  unwarranted  delega- 
tion of  legislative  power  to  the  people.  Un- 
der our  system  of  government  the  lawmak- 
ing authority  is  vested  in  the  legislative  as- 
sembly, and  can  be  exercised  by  no  one  else. 
The  legal  effect  of  the  popular  vote,  how- 
ever, is  not  infrequently  misconceived.  If 
the  law  is  complete  in  all  Its  parts,  It  Is  an 
expression  of  the  legislative  will  none  the 
less  that  the  contingency  upon  which  It  talces 
effect  In  any  particular  locality  is  made  to  de- 
pend upon  a  favorable  vote  of  the  people  of 
that  locality.  The  act  under  consideration 
was  passed  by  the  Legislature,  received  the 
Governor's  approval,  and  became  a  law  of 
atate-wlde  application  on  July  1,  1895.  A 
vote  of  the  people  of  Ravalli  county  adds 
nothing  whatever  to  the  efficacy  of  tbe  law, 
bat  merely  furnishes  the  occasion  for  tbe 
exercise  of  the  power  Inherent  In  the  law. 
Tbe  law  remains  Intact,  and  Is  a  valid  enact 
ment  on  the  statute  books,  whether  a  vote 
be  taken  upon  it  in  any  county,  or  whether 
any  vote  so  taken  results  favorably  or  unfav- 
orably to  calling  Into  operation  its  provisions. 
While  the  Legislature  may  not  delegate  to 
the  people  the  authority  to  make  the  law,  or 
to  say  what  kind  of  a  restrictive  measure* 
shar  be  adopted,  or  propose  a  law  and  sub- 
mit It  to  a  vote  of  the  people  to  say  whether 
or  not  it  shall  In  fact  be  enacted  Into  law,  it 
may  pass  an  act  which  takes  effect  only  upon 
the  happening  of  a  contingency— a  favorable 
TOte  of  the  people.  With  equal  propriety 
could  it  be  said  that  the  general  Incorpora- 
tion act  under  which  the  town  of  Hamilton 
assumes  to  license  and  regulate  the  saloon 
business  within  Its  corporate  limits  is  nncon- 
stitutional  for  tbe  same  reason,  for  that  act 
is  purely  a  local  option  law,  which  Is  to  be 
put  into  operation  In  the  same  manner  as  the 
law  in  question.  In  fact,  this  same  objection 
was  urged  against  the  act  of  the  territorial 
Legislature  Incorporating  the  city  of  Butte; 
bat  this  court  disposed  of  the  question  ad- 
versely to  the  contention  of  the  relator,  and, 
after  dtlng  numerous  authorities  In  support 
of  its  position,  among  other  things  said: 
"TThese  cases  have  been  cited  to  show,  flrst, 
that  it  Is  within  the  competency  of  legislative 
■athortty  to  enact  laws  the  taking  effect  of 
wblch  may  be  conditional  or  contingent,  de- 
pending upon  some  uncertain  future  event; 
and,  second,  that  It  Is  competent  for  a  legis- 
lature to  delegate  to  one  man,  or  to  a  certain 
designated  body  or  class  of  men,  or  to  the 
whole  people,  the  question  as  to  when  the 


contingency  or  event  has  or  shall  take  place. 
And  such  determination  Is  not  In  any  sense 
the  making  of  the  law.  It  Is  declaring  when 
a  law  already  made  shall  go  Into  effect" 
People  ex  reL  Boardman  t.  City  of  Butte. 
4  Mont  174,  1  Pa&  414,  47  Am.  Rep.  34S; 
Cooley's  Constitutional  Limitations,  145; 
Black  on  Intoxicating  Liquors,  45,  and  numer- 
ous cases  cited. 

(c)  Is  the  law  local  or  special  In  the  sense 
that  It  is  prohibited  by  section  26,  art  5,  of 
the  Constitution?  Considering  this  same 
question,  the  Supreme  Court  of  Dakota,  in 
Territory  v.  O'Connor,  5  Dak.  752,  41  N.  W. 
740,  3  L.  R.  A.  355,  said:  "That  it  U  in  con- 
flict with  the  statute  of  the  United  States 
prohibiting  special  legislation  (by  the  terri- 
torial Legislature),  or  that  it  is  a  delegation 
of  legislative  power,  might  have  been  urged 
with  some  plausibility  In  the  earlier  days  of 
American  Jurisprudence.  It  is  now  too  late 
to  argue  the  question  as  an  original  propo- 
sition. Matters  affecting  the  police,  such  as 
the  sale  of  intoxicating  drinks,  running  at 
large  of  cattle,  and  kindred  questions,  are 
so  differently  regarded  In  different  localities 
that  it  has  been  by  no  means  uncommon  to 
submit  them  to  the  people  of  the  locality  to 
be  affected  by  their  exercise;  and  laws  so 
submitting  such  questions  have  been  almost 
onlformly  sustained,  though  not  always  upon 
the  same  ground.  Many  of  the  authorities 
in  a  case  like  tbe  one  before  us  hold  that  tbe 
law  was  perfect  in  all  its  parts,  and  com- 
plete, so  far  as  any  further  action  of  the  Leg- 
islature was  concerned,  when  It  was  approv- 
ed by  the  executive;  and  that  its  adoption 
or  rejection  by  tbe  voters,  or  rather  tbe  fa- 
vorable or  unfavorable  vote  as  to  execution 
of  the  law,  was  a  contingency  merely  pro- 
vided for  by  the  Legislature  as  to  the  time 
when  it  should  become  operative."  The  mere 
fact  that  the  adoption  of  this  law  In  Ravalli 
county,  and  its  rejection  or  nonacceptance  in 
Missoula  county,  for  instance,  will  make  that 
unlawful  In  the  former  which  Is  lawful  In 
the  latter,  does  not  render  tbe  act  void.  Tbe 
error  In  tbe  argument  made  in  support  of 
this  contention  lies  In  the  assumption  that  tbe 
vote  makes  the  law,  and  that  what  is  a  law 
in  Ravalli  county  is  not  a  law  In  Missoula 
county.  The  law  Is  the  same  for  all,  and 
equally  available  to  all.  Territory  v.  O'Con- 
nor, supra;  State  v.  Pond,  83  Mo.  606,  6  8. 
W.  489. 

Considering  this  objection  to  a  like  statu- 
tory enactment  the  Supreme  Court  of  New 
Jersey  In  Paul  ▼.  Circuit  Court,  60  N.  J. 
Law,  585,  15  Atl.  272,  1  L.  R.  A.  86,  said: 
"Tbe  Inhibition  In  tbe  ConstltuUon  is  not  In- 
tended to  secure  uniformity  In  the  exercise 
of  delegated  police  powers,  but  to  forbid  the 
passing  of  a  law  vesting  in  one  town  or 
county  a  power  of  local  government  not 
granted  to  another.  If  one  town  or  county 
was  excepted  from  the  operation  of  this  law, 
it  would  be  special  and  local.  Under  It  one 
county  or  town  has  neither  greater  nor  less 
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power  than  eyery  other,  nor  does  such  power 
differ  In  any  respect.  The  authority  granted 
is  In  every  aspect  of  it  the  same.  It  may  be 
e.^erclsed  in  a  different  way  or  the  same 
way.  •  »  »  The  law,  in  my  judgment, 
is  unquestionably  a  general  law.  The  qual- 
ity of  uniformity  in  result  coexists  with 
the  right  of  self-government  In  various  sec- 
tions of  the  state."  In  discussing  a  township 
organization  act  which  was  purely  a  local 
option  law,  the  Supreme  Court  of  Missouri, 
in  Township  Organization  Act,  55  Mo.  295, 
said:  "It  is  a  general  law,  made  for  the 
whole  state,  and  by  its  terms  tools  effect 
from  its  passage.  Every  county  In  the  state 
may  avail  itself  of  the  privileges  offered  by 
this  law  by  a  majority  vote  of  the  people.  It 
ia  left  to  the  option  of  the  counties  whether 
they  will  organize  under  the  law  or  not. 
If  a  majority  vote  for  It,  such  vote  does  not 
create  the  law,  but  places  the  county  so  vot- 
ing within  Its  provisions,  and  the  organiza- 
tion then  talies  effect,  and  also  the  law  as  it 
existed  before  the  vote  was  talsen.  The  law 
docs  not  delegate,  nor  was  It  the  intention  of 
the  lawmaliers  to  delegate,  legislative  au- 
thority to  the  counties.  Unless  the  counties 
avail  themselves  of  the  right  to  organize, 
they  remain  as  they  were,  unaffected  by  any 
of  the  provisions  of  this  statute." 

(d)  Is  the  law  complete?  The  law  pro- 
vides, first,  for  a  petition  to  the  board  of 
county  commissioners  praying  for  an  elec- 
tion; second,  for  the  notice  to  be  given  of 
the  Impending  election;  third,  for  the  par- 
ticular form  of  ballots,  for  their  supply,  and 
the  method  of  marlcing  them;  fourth,  for  an 
election,  and  the  canvassing  of  the  returns 
according  to  the  general  election  laws;  fifth, 
for  a  notice  of  the  result  of  the  election,  and 
a  definite  date  when  the  law  shall  become 
operative;  and,  finally,  for  a  penalty  for  a 
violation  of  its  provisions.  The  only  ques- 
tion submitted  to  the  people  is:  Shall  intox- 
icating liquors  be  sold  In  this  county?  or, 
lu  other  words:  Shall  the  people  of  this 
county  become  subject  to  the  operations  of 
the  local  option  law?  And  that  question,  we 
have  already  seen,  may  properly  be  submit- 
ted to  a  popular  vote.  The  law  Is  a  com- 
plete legislative  enactment.  It  was  passed 
with  all  due  formality  by  the  I^egislature  and 
was  approved  by  the  Uovernor.  As  was  said 
of  a  like  statute  by  the  Supreme  Court  of 
Missouri  in  State  v.  Pond,  supra:  "The  law 
is  complete  and  effective  when  it  has  passed 
through  the  forms  prescribed  for  its  enact- 
ment, though  It  may  not  operate,  or  its  In- 
fluence may  not  be  felt,  until  a  subject  has 
arisen  upon  which  It  can  act.  In  the  case  we 
are  considering  the  act  took  effect  with  the 
other  laws  contained  In  the  statutes.  It  was 
passed  according  to  the  prescribed  forms 
designated  In  the  Constitution.  Its  enact- 
ment did  not  depend  upon  any  popular  vote, 
but  parties  to  be  affected  by  it  were  at  lib- 
erty to  accept  the  privileges  granted  and 
incur  the  burdens  and  obligations  It  imposed, 


as  their  Interests  or  will  should  dictate.  If 
they  elected  not  to  avail  themselves  of  Its 
privileges,  It  did  not  In  the  least  Impair  Its 
force.  It  still  stood  a  valid  enactment  on 
the  statute  book.  If  they  organized  under 
It,  they  were  entitled  to  the  benefit  of  Its 
provisions;  but  In  either  event  the  law  re- 
mained the  same."  See,  also,  State  v.  Wil- 
cox, 45  Mo.  458. 

(e)  Because  no  exception  is  made  for  liq- 
uors for  medicinal  or  sacramental  purposes, 
or  for  sales  in  original  packages  imported 
from  other  states,  this  law,  It  is  claimed,  is 
unconstitutional  and  void.  However,  the 
complainant  was  not  arrested  for  selling  liq- 
uors for  medicinal  or  sacramental  purposes, 
or  for  selling  in  original  packages  which  had 
been  imported  from  another  state,  and,  while 
these  subjects  have  received  consideration  at 
tlie  hands  of  the  courts,  and  a  review  of  such 
adjudicated  cases  might  be  Interesting,  this 
court  will  not  decide  a  moot  case.  The  com- 
plainant cannot  urge  these  objections,  and  it 
will  be  time  enough  to  consider  them  when 
they  become  directly  Involved.  State  v.  Pond, 
supra. 

2.  Is  the  local  option  law  operative  within 
the  incorporated  town  of  Hamilton?  The 
local  option  law  Is  a  portion  of  part  3  of  the 
Political  Code,  while  the  general  Incorpora- 
tion act'  for  cities  and  towns  Is  embraced  In 
part  4  of  the  same  Code.  The  portion  re- 
lating to  the  legislative  powers  of  cities  and 
towns  is  found  in  section  4800.  Whether  sec- 
tion 4800,  as  amended  by  act  of  the  Fifth 
Legislative  Assembly  approved  March  8, 
1897  (Sess.  Laws  1897,  p.  203),  or  the  act  of 
the  Third  Legislative  Assembly  approved 
March  7,  1893  (Sess.  Laws  1893,  p.  113,  re- 
tained by  section  5186,  Pol.  Code),  be  in  force. 
Is  Immaterial  for  the  purposes  of  this  case. 
Counsel  for  complainant  contend  that  under 
the  provisions  of  section  4800  the  town  of 
Hamilton  has  been  granted  power  to  license 
and  regulate  saloons  within  its  corporate  lim- 
its, and  that,  if  the  local  option  law  be  g[iven 
force  in  that  town,  there  Is  a  direct  conflict 
in  the  laws,  and  therefore  the  canon  of  in- 
terpretation provided  in  the  Political  Code,  S 
51G2,  must  be  applied,  viz.:  "If  the  provisions 
of  any  title  conflict  with  or  contravene  the 
provisions  of  another  title,  the  provisions  of 
each  title  must  prevail  as  to  all  matters  and 
questions  arising  out  of  the  subject-matter 
of  such  title."  The  general  license  law  of 
this  state  Is  fotmd  in  part  3  of  the  Political 
Code  along  with  the  local  option  law,  and, 
if  the  contention  of  complainant  is  correct, 
then  no  license  can  be  exacted  from  residents 
of  the  town  of  Hamilton  under  the  general 
license  law;  in  other  words,  the  license  ex- 
acted by  the  town  of  Hamilton  would  be  ex- 
clusive. But  no  one  would  seriously  contend 
that  in  granting  power  to  incorporated  towns 
to  license  and  regulate  the  liquor  trafllc  the 
state  had  surrendered  its  power  to  license 
and  regulate  It  also.  Corbett  v.  Territory,  1 
Wash.  T.  431.    The  power  conferred  on  in- 
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corporated  towns  by  the  general  incorporation 
act  is  but  a  mere  grant  of  limited  power  to 
tbe  municipality,  which  it  holds  subject  to 
the  general  laws  of  the  state.  "But  munici- 
pal corporations  are  subordinate  parts  of  the 
state  and  invested  with  limited  powers.  Tbe 
legislature,  in  granting  such  powers,  does 
not  divest  itself  of  any  power  over  the  In- 
habitants of  the  district  which  it  possessed 
before  the  charter  was  granted."  Wilcox  v. 
Deep  Lodge,  County,  2  Mont  574.  The  gen- 
eral incorporation  act  only  authorizes  the  city 
council  to  license  and  regulate  the  sale  of 
intoxicating  liquors  where  it  can  be  done 
without  violating  existing  state  laws.  Cooper 
V.  Shelton,  97  Ky.  282,  30  S.  W.  623;  Tatum 
v.  State,  79  Ga.  176,  3  S.  E.  907.  In  other 
words,  by  section  4800  the  state  merely  says 
to  the  municipality:  "Yon  may  license  such 
business  so  long  as  that  business  may  be 
lawfully  carried  on  under  tie  general  laws 
of  the  state,  and  no  longer."  This  intent  on 
the  part  of  the  Legislature  is  made  manifest 
by  subdivision  3  of  section  4800,  which  reads 
as  follows:  "The  city  or  town  council  has 
power;  *  *  •  (3)  To  license  all  industries, 
pursuits,  professions,  and  occupations  for 
which  under  the  state  law,  a  license  is  re- 
quired, but  tbe  amount  to  be  paid  for  such 
license  must  not  exceed  the  sum  required  by 
the  state  law."  With  the  local  option  law  in 
operation  in  Ravalli  county,  there  is  no  one 
there  who  can  lawfully  sell  intoxicating  liq- 
uors, and  therefore  there  Is  no  one  whom 
the  city  of  Hamilton  can  lawfully  license  to 
conduct  such  business.  The  limited  grant 
of  power  to  the  town  of  Hamilton  is  merely 
held  in  abeyance  so  long  as  tbe  local  option 
law  is  In  effect.  Robertson  v.  State,  6  Tex. 
.\pp.  155;  Butler  v.  State,  25  Fla.  347,  6 
South.  67.  The  license  granted  to  complain- 
ant is  a  mere  permit,  and  he  took  it  charged 
with  the  full  knowledge  that  at  any  time  the 
state,  in  the  exercise  of  its  police  power, 
might  revoke  it  (McKlnney  v.  Salem,  77  Ind. 
213),  and  that  the  adoption  of  the  local  option 
law  in  Ravalli  county  would  have  such  ef- 
fect (State  V.  Cook,  24  Minn.  247,  31  Am. 
Rep.  344),  for  the  powers  of  the  city  coun- 
cil are  subordinate  to  the  general  laws  of 
the  state  (State  v.  Langston,  88  N.  C.  602). 
Neither  is  the  grant  of  the  power  by  the 
Legislature  made  to,  or  directly  for  the  bene- 
fit of,  the  Individual,  but  it  is  made  to  the 
municipality  as  such,  to  enable  it  to  prop- 
erly conduct  Its  corporate  affairs. 

Tbe  cases  cited  by  complainant  from  Cali- 
fornia are  not  in  point.  There  the  counties 
are  more  nearly  municipal  corporations,  and 
the  boards  of  county  commissioners  are  legis- 
lative bodies  to  a  limited  extent,  at  least  In 
Ex  parte  Campbell,  74  Cal.  20,  15  Pac.  318, 
5  Am.  St.  Rep.  418,  it  is  said:  "Section  25 
of  the  county  government  act  [St.  1883,  p. 
303,  c.  75]  confers  upon  the  boards  of  super- 
visors In  their  respective  counties  power  to 
make  and  enforce  'all  such  local,  police,  sani- 
tary, and  other  regulations  as  are  not  in 


conflict  with  general  laws.'  There  Is  nothing 
in  the  case  before  us  to  show  whether  the 
board  of  supervisors  of  Los  Angeles  county 
have  ever  made  any  regulations  with  respect 
to  the  sale  of  wines  or  liquors  in  saloons 
and  barrooms,  but  manifestly  such  regula- 
tions, if  made,  could  not  operate  to  divest  tbe 
authorities  of  the  city  of  the  right  to  legislate 
upon  the  same  subject,  and  enforce  such  regu- 
lations within  the  city  limits.  Tbe  regula- 
tions of  the  board  of  supervisors  would  not 
be  a  general  law  within  the  meaning  of  the 
provisions  of  section  11,  art  11,  of  the  Con- 
stitution." In  this  state  the  counties  are  at 
most  only  quasi  municipal  corporations,  with 
no  legislative  authority  vested  in  the  several 
ttoards  of  county  commissioners  In  the  sense 
that  they  may  adopt  ordinahces  and  pre- 
scribe penalties  for  a  violation  thereof,  or 
define  uuisancets  and  provide  for  their  abate- 
ment. Complainant  apparently  assumes  that 
by  virtue  of  the  vote  favorable  to  the  enforce- 
ment of  the  local  option  law  in  Ravalli  coun- 
ty the  law  therefore  became.  In  effect  an 
enactment  or  ordinance  of  that  county;  but, 
as  we  have  said  before,  the  law  was  in  ex- 
istence as  a  state-wide  measure  before  the 
vote  was  taken,  and  the  only  possible  effect 
of  the  vote  was  to  put  that  law  into  effect  In 
that  particular  locality. 

We  agree  with  counsel  for  complainant 
when  they  say  that  ordinances  passed  by  the 
town  of  Hamilton  under  the  power  granted 
to  that  town  by  the  general  incorporation  act 
cannot  be  controlled,  suspended,  altered,  or 
amended  by  the  county,  either  by  its  board 
of  county  commissioners  or  by  a  vote  of  its 
inhabitants.  But  It  Is  not  the  county  gov- 
ernment of  Ravalli  county  which  is  seeking 
to  prohibit  the  sale  of  Intoxicating  liquors, 
but  the  state  itself.  The  covmty  is  not  de- 
priving the  town  of  Hamilton  of  the  revenue 
which  it  formerly  had  from  saloon  licenses, 
but  tbe  state  Is  doing  so  by  operation  of  a 
general  law.  The  law  Is  not  an  ordinance  of 
the  county,  and  the  vote  of  the  people  had 
nothing  to  do  with  its  enactment.  If  the 
law  had  not  already  been  on  the  statute 
books,  the  people  of  Ravalli  comity  would 
have  been  helpless  in  the  matter,  so  far  as 
controlling  the  liquor  traffic  by  any  vote 
which  they  may  have  cast.  In  State  v.  Pond, 
supra,  it  is  said:  "By  its  provisions  tbe  law, 
and  not  the  vote,  extended  its  influence  over 
the  locality  voting  against  the  sale  of  intoxi- 
cants. It  was  the  law  that  authorized  the 
vote  to  be  taken,  and,  when  taken,  the  law, 
and  not  the  vote,  declared  the  result  that 
should  follow  the  vote.  The  vote  was  the 
means  provided  to  ascertain  the  will  of  tbe 
people,  not  as  to  tbe  passage  of  the  law,  but 
whether  intoxicating  liquors  should  be  sold 
In  their  midst  If  the  majority  voted  against 
the  sale,  the  law,  and  not  the  vote,  declared 
It  should  not  be  sold.  The  vote  sprang  from 
the  law,  and  not  the  law  from  the  vote.  By 
their  vote  the  electors  declared  no  consequen- 
ces, prescribed  no  penalties,  and  exercised  no 
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leglslatlre  function.  The  law  declared  the 
consequences,  and,  whatever  they  may  be, 
they  are  exclusively  the  result  of  the  legisla- 
tive will." 

In  Ex  parte  Lynn,  19  Tex.  App.  293,  this 
same  question  was  before  the  court.  Under 
the  Texas  local  option  law  the  people  of  Mi- 
lam county  had  voted  against  the  sale  of  In- 
toxicating liquors.  The  petitioner,  Lynn,  was 
arrested  for  a  violation  of  the  law,  and  de- 
fended upon  the  ground  that  he  resided  in 
the  city  of  Rockdale,  an  incorporated  city 
within  Milam  county,  which  had  issued  to 
him  a  license  to  sell  liquors,  and  that  the 
charter  of  that  city  authorized  it  to  issue  such 
license.  The  Court  of  Appeals,  however,  held 
the  law  operative  throughout  the  county,  and, 
among  other  Ihings,  said:  "But,  even  view- 
ing it  as  a  general  law,  it  was  unquestionably 
the  intent  of  the  Legislature  that  it  should 
have  the  effect,  whenever  adopted  In  a  par- 
ticular locality,  to  prohibit  the  sale  of  Intoxi- 
cating liquors  in  that  locality  by  any  person, 
without  regard  to  whether  such  person  had 
been  licensed  by  the  state,  county,  city,  or 
town  to  sell.  Any  other  construction  of  the 
law  would  seriously  impair  its  efficacy,  and  In 
a  great  measure  defeat  the  purposes  for 
which  it  was  enacted.  •  •  •  we  hold, 
therefore,  that  the  local  option  law,  having 
been  legally  adopted  in  Milam  county,  it  be- 
came operative  throughout  the  county,  and 
upon  all  persons  within  said  county  alike, 
and  had  the  effect  to  repeal  and  abrogate  all 
licenses  for  the  sale  of  intoxicating  liquors 
granted  by  said  county,  or  by  any  city  or 
town  within  said  county." 

Counsel  contend  that  the  decisions  of  the 
courts  of  Texas  and  Kentucky  should  not  be 
considered  by  this  court,  for  the  reason  that 
the  local  option  laws  of  those  states  were  en- 
acted pursuant  to  constitutional  provisions; 
but  we  are  unable  to  perceive  the  difference 
in  effect  between  a  law  passed  by  a  Legisla- 
ture because  it  is  compelled  to  do  so,  and  one 
passed  by  a  Legislature  because  it  has  full 
power  and  authority  to  do  so.  Each  is  alike 
a  legislative  mandate  when  duly  passed,  and 
each  is  of  equal  dignity  and  importance. 

Prom  the  foregoing  considerations  we  are 
of  the  opinion  that  the  adoption  of  the  local 
option  law  In  Ravalli  county  prohibits  the 
sale  of  intoxicating  liquors  in  the  town  of 
Hamilton.  Smith  v.  Patton  (Ky.)  45  S.  W. 
4.59;  19  Enc.  Law  (2d  Ed.)  510.  The  right  to 
manufacture  and  traffic  In  intoxicating  liq- 
uors is  one  which  is  exercised  subject  to  the 
regulation  and  control  of  the  police  power  of 
the  state;  a  power  of  which  the  Legislatiu-e 
cannot  dfvest  itself  (Bumsldes  v.  Lincoln 
County,  86  Ky.  423,  6  S.  W.  274;  Boston  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25,  24  L.  Ed. 
989);  and  such  body  is  the  exclusive  Judge 
of  the  manner  In  which  such  police  power 
shall  be  exercised,  and  its  action  should  be 
liberally  construed  (Garrett  v.  Mayor,  47  La. 
Ann.  618,  17  South.  238.  In  the  early  his- 
tory of  this  class  of  legislation  a  few  courts 


held  local  option  laws  unconstitutional.  Rice 
V.  Foster.  4  Har.  (Del.)  479;  Thornton  v.  Ter- 
ritory (Wash.)  17  Pac.  896;  Ex  parte  Wall, 
48  Cal.  279,  17  Am.  Rep.  425;  Parker  v.  Com., 
6  Pa.  507,  47  Am.  Dee.  480;  Maize  v.  State, 
4  Ind.  .342;  State  v.  Wier,  33  Iowa,  134.  11 
Am.  Rep.  115.  A  Michigan  local  option  law 
was  held  unconstitutional,  but  because  of  a 
defective  title  to  the  act  (Hauck's  Case 
[Mich.]  38  N.  W.  269;  but  afterwards,  in  Feek 
V.  Township  Board,  82  Mich.  393,  47  N.  W. 
37,  10  L.  R.  A.  69,  an  act  similar  to  the  one 
under  consideration.  In  so  far  as  the  objec- 
tions here  urged  are  concerned,  was  upheld. 
The  case  of  Ex  parte  Wall,  supra,  was  decid- 
ed by  a  bare  majority  of  the  coiurt,  as  was  the 
case  of  Thornton  v.  Territory,  supra.  Parker 
V.  Com.  was  overruled  In  Locke's  Appeal,  72 
Pa.  491,  13  Am.  Rep.  716,  decided  in  1873. 
Maize  V.  State,  above,  Is  overruled  In  fa^t, 
though  not  In  express  terms,  by  the  later  de- 
cision in  Groesch  v.  State,  42  Ind.  547;  while 
the  effect  of  the  decision  in  State  v.  Porkner, 
94  Iowa,  1,  62  N.  W.  683,  must  be  held  to 
have  destroyed  the  effect  of  the  decision  in 
State  V.  Wler,  above,  as  an  authority. 

So  far  as  our  investigation  goes,  the  only 
states  which  now  hold  such  laws  invalid  are 
Delaware,  California,  and  Washington,  while 
they  are  upheld  by  the  following  authorities: 
Boyd  V.  Bryant,  35  Ark.  69,  37  Am.  Rep.  6; 
State  V.  Wilcox,  42  Conn.  364,  19  Am.  Rep. 
536;  Frederlckton  v.  Queen,  3  Duv.  (Can.) 
505;  Territory  v.  O'Connor,  6  Dak.  397,  41 
N.  W.  746,  3  L.  R.  A.  355;  Weil  v.  Calhoun 
(O.  C.)  25  Fed.  865;  Caldwell  v.  Barrett,  73 
Ga.  604;  State  v.  Forkner,  91  Iowa,  1,  62 
N.  W.  683;  Com.  v.  Dean,  110  Mass.  357; 
Fell  V.  State,  42  Md.  71,  20  Am.  Rep.  83; 
Feek  v.  Twp.  Board,  82  Mich.  393,  47  N.  W. 
37,  10  L.  R.  A.  69;  State  v.  Cook,  24  Minn. 
247,  31  Am.  Rep.  344;  Schulherr  v.  Bordeaux, 
64  Miss.  59,  8  South.  201;  State  v.  Pond,  93  Mo. 
606,  6  S.  W.  469;  Paul  v.  Circuit  Ct.,  50  N.  J. 
Law,  585,  15  Atl.  272,  1  L.  R.  A.  86;  Glovers- 
ville  V.  Howell,  70  N.  Y.  287;  Gordon  v.  State, 
46  Ohio  St.  607,  23  N.  E.  63,  6  L.  R.  A.  749; 
Ix)cke's  Appeal,  72  Pa.  491,  13  Am.  Rep.  716; 
Ex  parte  Lynn,  19  Tex.  App.  293;  Savage  v. 
Commrs.,  84  Va.  619,  5  S.  B.  565;  Bancroft 
V.  Dumas,  21  Vt.  456.  Commenting  on  these 
laws,  Cooley  says:  "Such  laws  are  known  In 
common  parlance  as  'Local  Option  Laws.' 
They  relate  to  subjects  which,  like  the  retail- 
ing of  Intoxicating  drinks,  or  the  running  at 
large  of  cattle  in  the  highways,  may  be  dif- 
ferently regarded  In  different  localities,  and 
they  are  sustained  on  what  seems  to  ns  the 
Impregnable  ground  that  the  subject,  though 
not  embraced  within  the  ordinary  power  of 
the  municipalities  to  make  by-laws  and  ordi- 
nances, is  nevertheless  within  the  class  of  po- 
lice regulations.  In  respect  to  which  it  is  prop- 
er that  the  local  Judgment  should  control." 
Cooley's  Const  Llm.  146. 

Finally,  every  reasonable  Intendment  is  to 
be  resolved  in  favor  of  the  constitutionality 
of  the  law,  and  before  this  court  can  pro- 
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noonce  a  solemn  enactment  of  the  legisla- 
tive assembly  Invalid,  such  invalidity  must 
be  made  manifest  beyond  a  reasonable 
doid>t.  State  v.  Camp  Sing,  18  Mont  128, 
44  Pac.  516,  82  L.  R.  A.  635,  56  Am.  St  Bep. 
551;  State  t.  Oancy,  20  Mont  498,  62  Pac. 
267:  SUte  T.  McKinney,  29  Mont  — ,  74 
Pac.  1065. 

Attec  tbls  cause  had  been  argued  to  this 
ooort  at  great  length,  it  appeared  from  the 
testimony  of  the  complainant  taken  in  open 
court  that  at  the  time  the  writ  of  habeas 
corpus  was  served  upon  the  sheriff  of  Ra- 
valli county  complainant  was  not  In  fact 
confined  in  the  county  jail,  but  was  permit- 
ted to  go  about  without  apparent  restraint. 
Upon  this  testimony  of  complainant  this 
court  would  have  been  Justified  in  dismissing 
his  petition,  but  because  of  the  importance 
of  the  questions  and  the  public  interest  In- 
volved we  have  considered  it  upon  Its  mer- 

ttSL 

The  complainant  Is  remanded  to  the  cus- 
tody of  the  sheriff  of  Ravalli  county  to  be 
Imprisoned  until  he  shall  be  discharged  ac- 
cording to  law,  and  the  proceedings  are  dlsp 
mlssetL    Dismissed. 

BRANTLT,  a  J.,  concurs. 

MILBURN,  J.  (concurring).  While  I  be- 
lieve that  Mr.  JusUce  HOLLOWAY  Is  cor- 
rect In  what  he  says  in  the  foregoing  well- 
considered  opinion  as  to  the  constitution- 
ality of  the  statute,  yet  it  is  not  because  of 
this  belief  that  I  decide,  as  I  do,  that  thp 
writ  should  be  quashed  and  the  proceedings 
dismissed.  I  so  decide  upon  the  single  ground 
that  the  complainant  was  not  in  the  cus- 
tody of  the  sherirr,  or  at  all  restrained  of  his 
liberty,  when  he  prayed  for  the  writ  The 
complainant  la  his  petition  addressed  to 
the  Justices  of  this  court  declared  under 
oath  that  he  was  "unlawfully  imprisoned, 
detained,  and  confined  of  his  liberty  by 
Joshua  Fond,  sheriff  of  BavalU  county, 
•  ♦  •  In  the  county  Jail  of  said  county." 
A  writ  of  habeas  corpus  was  issued  by  or- 
der of  the  chief  Justice,  returnable  before 
this  court  The  sheriff,  under  oath,  made 
his  return  that  "at  the  time  said  writ  was 
issued  •  •  *  and  served  upon  me  the 
said  W.  P.  O'Brien  was  by  me  Imprisoned 
and  restrained  of  his  liberty,  and  confined 
In  the  county  Jail  of  Ravalli  county,  and 
that  such  imprisonment  and  restraint  would 
bave  continued  until  this  time,  had  not  this 
honorable  court  directed  that  said  W.  P. 
O'Brien,  relator  herein,  be  released  upon 
executing  a  satisfactory  bond  in  the  sum  of 
1500  •  •  «•>  rpjjg  complainant  being  ex- 
amined npon  his  oath  in  this  court  at  the 
time  of  the  hearing,  declared  that  at  the 
time  the  petition  was  made  and  at  the  time 
the  sheriff  was  served  with  the  writ  he  was 
not  In  the  custody  of  the  sheriff  at  all,  but  had 
been  allowed  to  go  at  his  own  will  pend- 
fok'  taiB  application  for  said  writ    Looking 


to  article  8^  I  3,  of  the  Constitntion  «t  this 
state,  we  find  that  a  petition  for  a  writ  of 
habeas  corpus  addressed  to  a  Justice  of  this 
court  must  show  tliat  the  complainant  is 
"held  In  actual  custody."  In  section  170  of 
the  Code  of  Olvll  Procedure  is  said  the  same 
thing.  The  writ  of  habeas  corpus  is  to  en- 
able a  person  unlawfully  held  in  actual  cus- 
tody to  regain  his  liberty.  It  is  not  designed 
for  the  purpose  of  assisting  persons  to  get 
expeditiously,  or  at  all,  a  mere  decision  of 
the  court  upon  unsettled  and  disputed  points 
of  law.  In  thfe  case  of  a  bona  fide  petition 
of  a  person  actually  in  custody  this  court 
may  and  will  grant  a  writ  returnable  and 
order  a  bearing  to  be  had  as  provided  by 
law.  But  it  will  not  permit  the  sacred  writ 
wliicb  was  Intended  to  protect  the  citizen 
from  unlawful  imprisonment  to  be  made, 
by  convenient  arrangement  a  mere  means  of 
securing  such  a  decision  as  la  referred  to 
above. 


(»  Mont.  523) 
STATE  V.  8TICKKB1T. 
(Sapreme  Court  of  Montana.    Feb.  8,  1904.) 

KIDNAPPING  —  INFORMATION  —  8UFFICIKNCT 
—APPEAL— RECORD— BILL  OF  EXCEPTIONS. 

1.  Under  Pen.  Code,  |  2229,  snbd.  1,  designat- 
ing the  inforination  as  a  part  of  the  judgment 
roll  in  a  criminal  case  where  a  coDviction  had 
been  had,  and  Sess.  Laws  1903,  p.  47,  c.  34, 
proTiding  that  motions  to  set  aside  mformations, 
or  demurrers  to  informations,  shall  be  embodied 
in  a  bill  of  exceptions,  and  cannot  be  reviewed 
in  an;  other  manner,  the  original  and  first 
amended  informations,  and  demurrers  to  them 
which  were  sustained,  and  a  motion  to  dismiss 
the  prosecution,  and  order  overruling  it  were 
not  a  part  of  the  appeal  record,  where  they  were 
not  embodied  in  the  bill  of  exceptions. 

2.  Under  Pen.  Code,  S  2171,  providing  that  a 
draft  of  a  bill  of  exceptions  in  a  criminal  case 
shall  be  presented  for  settlement  on  at  least 
two  days'  notice  to  the  coonty  attorney,  where 
the  record  on  appeal  does  not  show  affirmative- 
ly that  such  notice  was  given,  the  bill  of  ex- 
ceptions will  not  be  considered. 

8.  Under  Fen.  Code,  i  380,  subd.  3,  as  amend- 
ed by  Seas.  Laws- 1901,  p.  169,  providing  that 
whoever  willfully  enticee  or  by  force  or  fraud 
takes  away  another  frodi  a  place  without  the 
state,  and  afterwards  brings  such  person  into 
this  state,  is  guilty  of  kidnapping,  ue  crime  is 
complete  when  these  acts  are  done,  though  with- 
out mtent  to  cause  the  person  to  be  secretly  con- 
fined and  imprisoned  within  the  state,  notwith- 
standing subdivision  1,  making  that  an  element 
of  the  crime  where  the  person  is  seized  in  this 
state. 

4.  That  the  concluding  phrase  of  the  counts 
of  an  information,  "agamst  the  peace  and  dig- 
nity of  the  state  of  Montana,"  etc,  modifies  only 
the  last  sentence  preceding  such  words  in  each 
count  does  not  render  the  counts  insufficient 

5.  Under  Fen.  Code,  i  1830,  providing  that 
the  rules  by  which  the  sufficiency  of  pleadmgs  in 
criminal  actions  is  to  be  determined  are  uioae 
prescribed  by  that  Code,  an  information  is  suf- 
ficient where  it  conforms  substantially  to  the 
form  laid  down  in  section  1833,  and  to  the  rules 
prescribed  in  section  1841,  and  there  is  no  im- 
perfection in  matter  or  form  thereof  tending  to 
the  prejudice  of  a  substantial  right  of  the  de- 
fendant on  its  merits  (section  1842). 

Appeal  from  IMstrict  Couit,  Cascade  Conn- 
ty;  J.  B.  Leslie,  Judge. 
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Robert  Stickney  was  convicted  o(  kidnap- 
ping, and  appeals.    Affirmed. 

Downing  &  Steptienson,  for  appellant. 
James  Donovan,  for  tlie  State. 

HOLLOW  AY,  J.  Tlje  defendant,  Robert 
Stickney,  was  convicted  of  the  crime  of  kid- 
napping, and  sentenced  to  imprisonment  in 
the  State  Prison  for  the  torm  of  seven  years. 
From  tlie  Judgment  be  appeals. 

Botmd  togetber  as  the  record,  and  filed  in 
tbls  court,  are  a  copy  of  tbe  original  informa- 
tion, tbe  demurrer  filed  thereto,  tbe  order  of 
tbe  district  court  sustaining  tbe  demurrer, 
tbe  first  amended  information,  tbe  demurrer 
thereto,  tbe  order  of  the  district  court  sus- 
taining it,  tbe  second  amended  information- 
being  the  one  upon  which  tbe  defendant  was 
tried— a  motion  by  defendant  to  dismiss  the 
prosecution  against  him,  the  order  of  tbe 
district  court  overruling  the  motion,  tbe  de- 
fendant's pleas,  tbe  minute  entries  of  the 
trial,  including  a  copy  of  the  verdict,  tbe  in- 
structions given  to  tbe  Jury,  the  Judgment,  a 
bill  of  exceptions  embodying  the  testimony 
given  at  the  trial,  a  stipulation,  the  notice  of 
appeal,  and -the  certificate  of  tbe  clerk.  Coun- 
sel for  the  state  has  moved  this  court  to 
strike  out  all  that  portion,  except  tbe  infor- 
mation upon  wbicb  the  defendant  was  tried, 
the  record  of  bis  pleas,  the  minute  entries  of 
tbe  trial,  tbe  instructions  given,  tbe  Judg- 
ment rendered,  tbe  notice  of  appeal,  and  tbe 
clerk's  certificate.  Tbe  motion  to  strike  tbe  j 
original  and  first  amended  informations,  to- 
getber with  tbe  demurrers  thereto,  and  the  < 
orders  of  the  court  with  reference  to  the  t 
same,  together  with  the  motion  to  dismiss  tbe  | 
prosecution,  and  the  order  of  the  court  over-  j 
ruling  the  same,  and  tbe  stipulation  of  the  j 


attorneys  respecting  the  time  for  the  presen- 
tation of  the  bin  of  exceptions  for  settle- 
ment. Is  made  upon  tbe  ground  that  the  sev- 
eral papers  just  enumerated  are  not  a  part  of 
any  bill  of  exceptions,  and  therefore  not  prop- 
erly a  part  of  the  record  in  this  case. 

Section  2229  of  tbe  Penal  Code  designates 
the  papers  which  shall  constitute  the  Judg- 
ment roll  or  record  of  the  action  in  a  crimi- 
nal case,  where  a  conviction  has  been  bad. 
Subdivision  1  Is,  "Tbe  indictment  or  informa- 
tion, and  a  copy  of  tbe  minutes  of  the  plea  or 
demurrer."  It  is  contended  by  appellant  that 
tbe  motion  to  dismiss  the  prosecution  was  in 
effect  a  demurrer,  and  properly  a  part  of  tbe 
judgment  roll.  However,  Sess.  Laws  1903,  p. 
47,  c.  34,  has  amended  subdivision  1  of  sec- 
tion 2229,  above,  by  providing  that  motions 
to  set  aside  indictments  or  informations,  or 
demurrers  to  indictments  or  informations, 
shall  be  embodied  in  a  bill  of  exceptions,  and 
further  provides  that  they  cannot  be  review- 
ed in  any  other  manner.  Tbe  Information 
which  is  made  a  part  of  tbe  Judgment  roll 
lias  reference  only  to  tbe  information  upon 
which  the  defendant  was  tried.  If  be  was 
tried  on  an  amended  information,  that  amend- 
ed information  succeeds  nil  prior  informa- 


tions filed,  and  they  cease  to  have  any  effect 
whatever  as  pleadings.  It  is  apparent  that 
the  defendant  recognized  tbls  rule,  for  he 
sought  to  have  tbe  original  and  first  amended 
Informations  introduced  In  evidence  as  ex- 
hibits, but  upon  objection  they  were  exclud- 
ed, and  are  not  copied  In  the  bill  of  excep- 
tiona  It  appears,  then,  that  tbe  Judgment 
roil  or  record  of  tbe  action  In  this  case  is 
composed  of  copies  of  the  following  papa's 
only:  (1)  Tbe  information,  and  defendant's 
pleas  thereto;  (2)  tbe  minutes  of  the  trial; 
(3)  the  instructions  given;  and  (4)  the  Judg- 
ment Section  2  of  chapter  34,  Act  of  1903. 
above,  among  other  things,  provides:  "The 
only  method  of  preserving  few  review  by  the 
Supreme  Court  on  appeal,  any  proceeding, 
evidence  or  matter  not  designated  by  the  Pe- 
nal Code  as  part  of  the  record  on  appeal  with- 
out bill  of  exceptions,  shall  be  by  bill  of  ex- 
ceptions prepared  and  settled  under  either 
section  2171  of  tbe  Penal  Code  or  this  act,  as 
tbe  one  or  the  other  may  be  appropriate."  It 
is  apparent,  then,  that  with  reference  to  the 
original  Information,  tbe  demurrer  thereto, 
the  order  of  the  court  sustaining  it,  the  first 
amended  Information,  the  demurrer  thereto, 
and  the  order  of  the  court  sustaining  it,  tbe 
defendant's  motion  to  dismiss  the  prosecu- 
tion, and  the  order  of  the  court  overruling  the 
same,  and  the  stipulation  of  the  attorneys, 
none  of  which  are  embraced  in  the  bill  of  ex- 
ceptions, nor  are  a  part  of  the  judgment  roll, 
are  not  part  of  the  record  before  this  court 
for  any  purpose  whatever,  and  must  there- 
fcre  be  stricken  out 

It  is  contended  by  tbe  Attorney  General 
that  the  bill  of  exceptions  should  be  stricken, 
from  the  record,  for  tbe  reason  that  it  does 
not  appear  affirmatively  from  it  that  the  same 
was  presented  to  tbe  judge  for  settlement  up- 
on two  days'  notice  to  the  county  attorney. 
Section  2171  of  the  Penal  Code  provides: 
"When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  excep- 
tions the  draft  of  a  bill  must  be  prepared  by 
him  and  presented,  upon  notice  of  at  least 
two  days  to  the  county  attorney,  to  the  Judge 
for  settlement  within  ten  days  after  Judg- 
ment has  been  rendered  against  him,  unless 
further  time  is  granted  by  the  Judge,  or  by 
a  Justice  of  the  Supreme  Court  or  within  that 
period  tbe  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  Judge.  •  •  •" 
In  State  v.  Gawith,  19  Mont  48,  47  Pac.  207, 
this  same  question  was  t>efore  the  court;  and 
it  was  there  held  that  the  provisions  of  sec- 
tion 2171,  quoted  above,  are  mandatory,  and, 
where  tbe  record  on  appeal  does  not  show 
affirmatively  that  such  notice  was  given,  the 
bill  of  exceptions  will  not  be  considered.  In 
State  V.  Moffatt,  20  Mont  371,  51  Pac.  823. 
the  same  question  was  presented,  and  the 
doctrine  announced  in  State  v.  Gawith  reaf- 
firmed, so  that  it  may  be  said  to  have  become 
a  settled  rule  of  practice  in  this  state.  Elimi- 
nating therefore  from  the  record  tbe  bill  of 
exceptions  and  those  papers  which  are   not 
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properly  a  part  of  tbe  Judgment  roll,  and 
there  remains  for  consideration  only  tbe  Judg- 
ment roll  as  provided  for  in  section  2229  as 
amended  by  tbe  Act  of  1903. 

Tlie  only  question  presented  for  determina- 
tion is,  does  tbe  information  state  a  public 
offense?  The  information  is  drawn  and  the 
prosecution  had  under  the  provisions  of  sub- 
division 3  of  section  380  of  the  Penal  Code, 
as  amended  by  the  Seventh  Legislative  As- 
sembly (Sess.  Laws  1901,  p.  169).  So  much 
of  tbat  section  as  is  applicable  to  this  case 
reads  as  follows:  "Every  person  who  wil- 
fully •  •  •  (3)  abducts,  entices  or  by 
force  or  fraud  unlawfully  takes  or  carries 
away  another,  at  or  from  a  place  without 
the  state  •  •  •  and  afterwards  sends, 
brings,  has  or  keeps  such  person,  or  causes 
him  to  be  kept  or  secreted  within 'this  state, 
is  guilty  of  kidnapping  and  is  punishable  by 
imprisonment  in  the  State  Prison  for  not 
less  than  one  year."  The  information  is  in 
three  counts,  but  upon  tbe  trial  the  first 
count  was  abandoned  by  the  prosecution, 
and  consideration  of  it  withdrawn  from  tbe 
jury  by  an  appropriate  instruction.  The  sec- 
ond count  charges  that  the  defendant  on 
December  11,  1902,  by  means  of  false  and 
fraudulent  representations,  which  are  detail- 
ed at  length,  did  unlawfully,  willfully,  and 
feloniously  entice  one  Hallie  Wolcott  from 
Denver,  Colo.,  and  afterwards,  on  Decem- 
ber 18,  1902,  did,  by  means  of  such  false 
and  fraudulent  representations,  willfully,  un- 
lawfully, and  feloniously  bring  the  said  Hal- 
lie  Wolcott  into  ithis  state,  and  Into  a  certain 
place  in  the  city  of  Great  Falls.  The  third 
count  charges  the  defendant  with  willfully 
and  feloniously  taking  tbe  said  Hallie  Wol- 
cott from  Denver,  Colo.,  and  afterwards  un- 
lawfully and  feloniously  bringing  ber  into 
Montana.  Tbe  various  terms  employed  in 
the  first  part  of  subdivision  3,  above,  merely 
designate  the  means  by  any  one  of  which 
the  crime  may  be  Initiated;  and  if  tbe  de- 
fendant willfully  and  feloniously  enticed  the 
prosecuting  witness  from  Colorado,  and  aft- 
erwards unlawfully  and  feloniously  brought 
her  into  this  state,  the  crime  would  be  com- 
plete, as  charged  in  the  second  count  Or, 
if  be  willfully  and  feloniously  took  her  from 
Colorado,  and  afterwards  unlawfully  and  fe- 
loniously brought  her  into  this  state,  the 
crime  would  be  complete,  as  charged  in  the 
third  count.  The  contention  of  the  appel- 
lant that  the  information  must  allege  tbat 
tbe  defendant  brought  her  into  this  state 
"with  intent  to  cause  her,  without  authority 
of  law,  to  be  secretly  confined  and  imprison- 
ed within  this  state,"  etc.,  is  tmtenable.  If 
the  prosecution  was  bad  under  subdivision 
1  of  section  380,  above,  then  the  objec- 
tion made  by  the  appellant  would  be  applica- 
ble. But  under  subdivision  3,  above,  if  the 
defendant  willfully  and  feloniously  enticed 
or  took  the  prosecuting  witness  from  Colorado, 
be  could  then  have  completed  the  crime  of 
kidnapping,  as  defined  in  that  section,  by 


any  one  of  the  following  means,  viz.:  by 
sending  her,  by  bringing  her,  by  having  her, 
by  keeping  her,  or  by  causing  her  to  be  kept 
or  secreted  in  this  state. 

Finally  it  is  contended  that  the  conclud- 
ing phrase  of  each  count,  "against  the  peace 
and  dignity  of  tbe  state  of  Montana,"  etc., 
only  modifies  or  characterizes  the  last  sen- 
tence of  each  count  preceding  such  conclud- 
ing words.  But  with  equal  propriety  could 
that  argument  be  made  against  the  allega- 
tions of  almost  every  information.  In  Peo- 
ple v.  Biggins,  65  Cal.  564,  4  Pac.  570,  such 
contention  is  characterized  as  hypercritical. 
We  are  of  the  opinion  that  there  Is  no  merit 
In  it.  The  sufficiency  of  every  information 
is  to  be  tested  by  the  rules  prescribed  by 
the  Penal  Code.  Section  1830  reads  as  fol- 
lows: "All  the  forms  of  pleading  in  criminal 
actions,  and  the  rules  by  which  the  sufii- 
clency  of  pleadings  is  to  be  determined,  are 
those  prescribed  by  this  Code."  Section  1833 
provides  a  form  for  informations  and  indict- 
ments, and  it  Is  sufficient  to  say  that  the  in- 
formation in  this  case  conforms  to  that  model 
in  all  substantial  particulars.  Sections  1841 
and  1842  provide  the  rules  for  the  interpreta- 
tion and  construction  of  Informations  and  in- 
dictments as  follows: 

"Sec.  1841.  The  indictment  or  Information 
Is  sufficient,  If  It  can  be  understood  there- 
from: (1)  That  It  is  entitled  In  a  court  hav- 
ing authority  to  receive  it,  though  tbe  name 
of  the  court  be  not  stated.  (2)  If  an  indict- 
ment, that  it  was  found  by  a  grand  Jury  of 
the  county  in  which  the  court  was  held;  or 
if  an  information,  that  it  was  subscribed  and 
presented  to  the  court  by  the  county  attorney 
of  the  county  in  which  the  court  was  held. 
(3)  That  the  defendant  is  named,  or,  if  his 
name  cannot  be  discovered,  that  he  is  de- 
scribed by  a  fictitious  name,  with  a  state- 
ment that  his  true  name  is  to  the  Jury  or 
county  attorney,  as  the  case  may  be,  un- 
known. (4)  That  the  ofFense  was  committed 
at  some  place  within  the  Jurisdiction  of  tbe 
court,  except  where  the  act,  though  done 
without  the  local  Jurisdiction  of  the  county, 
is  triable  therein.  (5)  That  the  offense  was 
committed  at  some  time  prior  to  the  time  of 
finding  the  indictment  or  filing  of  the  in- 
formation. (6)  That  tbe  act  or  omission 
charged  as  tbe  offense,  is  clearly  and  distinct- 
ly set  forth  in  ordinary  and  concise  language, 
without  repetition,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended.  (7)  That  the  act 
or  omission  charged  as  the  offense,  la  stated 
with  such  a  degree  of  certainty,  as  to  ena- 
ble the  court  to  pronounce  Judgment  upon  a 
conviction,  according  to  the  right  of  the  case. 

"Sec.  1842.  No  indictment  or  Information 
Is  insufficient,  nor  can  the  trial.  Judgment, 
or  other  proceedings  thereon  be  affected  by 
reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  preju- 
dice of  a  substantial  right  of  tbe  defendant 
upon  its  merits." 
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Tested  by>the  foregoing  rules,  we  nre  of 
the  upiiitou  that  tlie  Information  states  a 
public  offense. 

The  Judgment  is  afUrmed.    AtUrmed. 

BKANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


(44  Or.  248) 

CITY  OF  DALLAS  T.  HALLOCK  et  al. 

(Supreme  Court  of  Oregoo.     Feb.  1,  1904.) 

MUNICIPAL  CORPORATIONS— EXERCI8B  OP  EMI- 
NENT DOMAIN— CONDEMNATION  OF  PROPER- 
TY FOR  WATKKVVORKS— CONDITIONS  PRE- 
CEDBN  r  TO  ACTION— PLEADINGS— SUFFICIEN- 
CY. 

1.  Dallas  City  Charter,  f  51  (Sp.  Laws  1903, 
p.  OTl),  authorizlDg  the  city  to  construct  and 
maintain  waterworks,  and,  where  unable  to 
agree  with  the  owner,  to  condemn  real  property, 
waters,  streams,  and  riparian  rights,  confers 
ample  power  to  iastitute  an  action  to  condemn 
lan<ls  and  riparian  rights  for  a  contemplated 
system  of  waterworks. 

2.  The  complaint  in  an  action  for  condemna- 
tion under  such  section,  which  authorizes  the 
taking  of  private  property  "necessary  or  con- 
venient" for  a  waterworks  plant,  alleged  that 
it  was  necessary  for  plaintiff  to  lay  down  and 
construct  a  pipe  line  on  the  land  of  defendant, 
and  for  that  purpose  to  condemn  a  described 
strip  and  a  site  for  reservoir  purposes,  and  that 
it  was  also  necessary  to  appropriate  a  specified 
amount  of  water  of  a  creek  Uowing  past  and 
through  defendant's  premises.  Held,  that  the 
complaint  sufllciently  showed  that  the  property 
tiought  to  be  condemned  was  necessary  for  the 
designated  use. 

8.  As  the  city  is  empowered  to  condemn  prop- 
erty for  a  waterworks  system  without  any  lim- 
itations confining  its  choice  to  any  particular 
firopeity,  it  has  a  discretion  within  reasonable 
imits  to  choose  the  source  of  its  water  supply, 
the  route  of  its  pipe  lines,  and  the  location  of 
its  reservoirs  and  pumping  stations^  and,  unless 
there  is  a  clear  abuse  of  it  to  the  defriment  of 
private  individuals  and  property  rights,  the 
courts  cannot  interfere  to  control  it,  and  the 
mere  fact  that  a  supply  of  water  can  be  bad 
from  a  more  convenient  and  less  expensive 
source  is  no  objection  to  an  action  for  condem- 
nation by  the  city. 

4.  Dallas  City  Charter,  $  27,  authorizes  the 
city,  iuter  alia,  to  erect,  construct,  and  purchase 
waterworks,  and  section  51,  in  addition  to  grant- 
ing the  same  power,  provides  as  well  for  the  ex- 
ercise of  eminent  domain  for  procuring  property 
therefor  in  case  of  inability  to  purchase  the 
same.  Held,  that  the  latter  power  was  distinct 
from  the  power  conferred  by  section  27,  and, 
not  being  included  in  the  latter  section,  its  exer- 
cise was  not  subject  to  a  provision  in  section  28 
that  the  power  or  authority  granted  by  section 
27  could  only  be  exercised  by  ordinance  unless 
otherwise  specified,  and  a  resolution  was  ac- 
conlingly  adequate  for  the  purpose  of  institut- 
ing an  action  under  such  section  51. 

5.  Where  a  contract  for  the  construction  of  a 
waterworks  system  contemplates  that  the  city 
should  own  the  system  when  completed,  the 
fact  that  the  builder,  as  a  part  consideration 
for  its  construction,  is  to  take  as  lessee  the  tolls 
for  a  term  of  years,  could  not  affect  the  right  to 
construct,  and  for  that  purpose  to  acquire  the 
easements  necessary  thereto;  and  hence  defend- 
ants to  an  action  for  condemnation  cannot  ob- 
ject thereto  on  that  account. 

C.  Where  a  city  is  authorized  to  contract  for 
the  construction  of  a  waterworks  system,  as 
well  at  to  purchase  the  property  necessary 
therefor,,  it  is  unnecessary  that  it  provide  at 
once  for  meeting  the  payments  contemplated 
before  exercising  the  right  of  eminent  domain; 


but,  even  if  it  were  required  to  do  so,  it  could 
not  affect  defendants  in  condemnation  proceed- 
ings, who  were  neither  residents  of  the  city  nor 
taxpayers  therein,  and  whose  demands  are  sub- 
served when  the  money  is  paid  into  court  for 
them,  regardless  of  where  it  comes  from. 

7.  Dallas  City  Charter,  S  51  (Sp.  Laws  1903. 
p.  671),  having  authorized  an  action  to  condemn 
property  for  waterworks,  and  prescribed  only 
that  the  proceedings  therein  should  be  the  same 
as  those  provided  by  the  general  laws  for  eon- 
deniuation  for  railroad  purposes,  it  was  not  nec- 
essary to  submit  the  question  of  whether  it 
would  institute  the  action  and  make  payment  to 
a  vote  of  the  taxpayers  pursuant  to  B.  ^  C 
Comp.  i  5108. 

Appeal  from  Circuit  Court,  Polk  County 
George  H.  Burnett,  Judge. 

Action  by  tbe  city  of  Dallas  against  Mary 
B.  Hallock  and  another.  Ftem  a  judgm^it 
for  plaintiff,  defendants  appeal.    Affirmed. 

I'his.is  an  action  Instituted  In  tbe  exercise 
of  tbe  right  of  eminent  domain  to  condemn 
certain  rights  of  way  over  and  upon  the 
premises  of  tbe  defendant  Mary  E.  Hallock 
for  conducting  water  from  Canyon  creek,  a 
tributary  of  La  Creole  creek,  to  the  city  of 
Dallas;  also  a  reservoir  site  and  500,000 
gallons  of  water  flowing  every  24  hours  In 
La  Creole  creek  for  the  construction,  mainte- 
nance, and  operation  of  a  system  of  water- 
works in  said  city.  The  complaint  sets  forth 
the  Incorporation  of  the  plalnOft  as  a  munic- 
ipality, the  adoption  by  tbe  common  council 
on  September  17,  1902,  of  Ordinance  No.  23, 
providing  for  supplying  the  city  and  its  In- 
habitants with  water  for  public  and  private 
use,  and  contracting  with  H.  V.  Gates,  his 
successors  or  assigns,  for  the  construction  of 
a  water  plant  within  and  for  the  city,  and  for 
the  payment  to  him  of  ?12,000,  and  a  lease 
of  the  plant  for  a  period  of  20  years,  or  until 
terminated  by  agreement  of  the  contracting 
parties;  the  adoption  on  March  23,  1903,  of 
Resolution  No.  17,  selecting  the  real  proper- 
ty, water,  and  water  rights  sought  to  be 
appropriated  and  condemned;  the  adoption 
on  April  20th  following  of  Resolution  No.  19, 
providing  that  tbe  city  shall  by  proper  action 
appropriate  and  condemn  the  property,  rights 
of  way,  water,  and  water  rights  selected  by 
Resolution  No.  17;  that  the  cil.7  is  proceed- 
ing to  construct  the  plant;  that  in  the  con- 
struction, maintenance,  and  operation  thereof 
It  is  necessary  for  plaintiff  to  lay  down  and 
construct  a  pipe  line  on  and  above  the  lands 
of  Mrs.  Hallock,  and  for  that  purpose  to 
condemn  a  strip  20  feet  wide,  particularly 
describing  the  same,  with  Its  termini  and  lo- 
cation upon  the  ground  and  a  site  for  reser- 
voir purposes;  that  it  is  also  necessary  for 
the  purposes  Indicated  to  appropriate  and 
condemn  500,000  gallons  each  and  every  24 
hours  of  the  water  of  La  Creole  creek,  flow- 
ing past  and  through  her  premises;  and  that 
the  parties  plaintiff  ^nd  defendant  are  unable 
to  agree  upon  suitable  compensation  for  the 
several  rights  and  properties  Involved.  A  de- 
murrer interposed  to  the  complaint  was  over- 
ruled, and  the  defendants  answered,  setting 
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up,  first,  damages  on  account  of  the  appropri- 
■ation  of  the  lands,  water,  and  water  rights; 
and,  second,  that  the  city  of  Dallas  can  be 
supplied  with  abundant  and  wholesome  wa- 
ter by  appropriation  from  streams  flowing  In- 
to La  Creole  creek  below  the  water  power  of 
the  defendant  Hallock,  which  can  be  utilized 
at  25  per  cent  less  cost  than  from  Canyon 
Creels;  and  praying  that  the  complaint  be 
dismissed,  but,  if  not,  then  for  damages  as 
-alleged.  At  the  trial  Mrs.  Hallock  obtained  a 
Terdict  for  $C00  damages,  andt  the  plaintiff 
having  paid  the  money  into  court,  together 
with  the  costs  and  disbursements  then  ac- 
crued, a  Judgment  was  rendered  in  its  favor, 
condemning  the  lands  and  water  rights  as 
prayed  for,  from  which  the  defendants  ap- 
peal. 

Ordinance  No.  23  is  made  a  part  of  the  bill 
■of  exceptions,  and  provides,  among  other 
things,  that  H.  V.  Gates,  his  successors  or  as- 
signs, is  to  furnish  all  labor  and  materials 
necessary  to  construct  and  install  a  plant  in 
the  dty  of  Dallas  for  a  system  of  water- 
works, with  circulating  mains  and  reservoir 
pressure;  that  the  water  shall  be  supplied 
irotn  Canyon  creek,  or  from  any  other  source 
where  water  of  equal  quality  can  be  ob- 
tained; that  the  contractor  shall  construct  a 
masonry  reservoir,  with  supply  and  waste 
pipes,  furnish  and  lay  the  pipes,  the  length, 
■dimension,  and  quality  being  designated,  and 
as  much  more  as  from  time  to  time  may  be 
necessary  to  supply  actual  patrons;  that  the 
■city  shall  provide  sutficlent  ground  for  a  res- 
ervoir site,  the  right  of  way  thereto  and 
therefrom,  the  right  of  way  for  all  water 
mains,  the  right  to  use  the  water  of  Canyon 
-creek  or  other  source  of  supply,  and  the  right 
•of  way  therefrom  to  the  reservoir.  It  is  fiu:- 
ther  provided  that.  In  consideration  of  the 
l>euefit8  to  be  derived  from  said  plant,  the 
x:ity  shall  pay  to  the  contractor  $12,000,  in 
two  installments,  the  last  to  be  when  the 
plant  Is  completed,  at  a  cost  to  the  contractor 
of  not  less  than  $20,000,  exclusive  of  the 
rights  of  way,  water,  and  water  rights  to  be 
furnished  by  the  dty;  that  thereafter  the 
plant  shall  be  and  remain  the  property  of 
the  city;  that  the  contractor  shall  retain,  as 
lessee,  the  use  of  said  plant  for  the  period  of 
20  years  for  a  nominal  consideration  of  $1 
per  year,  he  to  keep  the  same  in  repair  and 
make  such  extensions  as  are  necessary  to 
meet  the  demand  for  water;  that  at  the  ex- 
piration of  20  years,  or  each  succeeding  peri- 
od of  5  years  thereafter,  optional  with  the 
city,  the  value  of  the  plant  shall  be  determin- 
ed in  manner  designated;  that  when  it  is  so 
ascertained  it  shall  be  paid  to  the  contractor, 
less  the  $12,000,  the  payment  of  which  ia 
first  provided  for,  and  that  the  city  shall, 
after  the  acceptance  of  the  contract,  and  Its 
election  to  issue  bonds,  at  once  proceed  to 
sell  as  many  thereof  as  will  be  necessary  to 
■procure  the  funds  for  the  payment  of  the  $12,- 
000  stipulated  to  be  paid  on  completion  of 
the  plant.    Besolution  No.  17  selects  nertahi 


real  property,  rights  of  way,  water,  water 
courses,  and  riparian  rights  necessary  to  be 
used  for  the  'purpose  of  constructing,  main- 
taining, and  operating  a  system  of  water- 
works in  the  city  of  Dallas,  to  be  owned  by 
It  for  the  .benefit  of  the  city  and  Its  inhabit- 
ants, the  same  to  be  acquh-ed  by  appropria- 
tion and  condemnation  through  proper  pro- 
ceedings for  the  purpose,  specifically  describ- 
ing them,  and  provides  that  the  question 
whether  the  city  shall  acquire  and  make  pay- 
ment for  and  institute  actions  to  condemn 
such  property  and  rights  so  selected  shall  be 
submitted  to  a  vote  of  the  taxpayers  of  the 
city  at  an  election  to  be  held  April  6,  1903, 
prescribing  minutely  the  manner  of  holding 
such  election.  Resolution  No.  19  authorizes 
and  directs  the  appropriation  and  condemna- 
tion by  proper  actions  of  the  property,  rights 
of  way,  water,  and  water  rights  and  privi- 
leges designated  in  resolution  No.  17,  and 
the  employment  of  an  attorney  to  prosecute 
such  actions. 

W.  H.  Holmes,  for  appellants.  W.  T. 
Muir,  for  respondent. 

WOLVERTON,  J.  (after  staUng  the  facts). 
It  is  first  insisted  that  the  city  of  Dallas  la 
without  competent  authority  to  Institute  con- 
demnatory proceedings  of  the  nature  here  in 
progress,  but  it  Is  quite  apparent  that  sec- 
tion 51  of  the  charter,  as  amended  In  1903 
(Sp.  Laws  1903,  p;  671),  confers  ample  power 
for  the  purpose. 

It  is  next  urged  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  because  (1)  It  is  not  shown  that  the 
property  and  rights  sought  to  be  appropriat- 
ed and  condemned  are  necessary  and  con- 
venient for  the  purposes  contemplated;  (2) 
that  the  city  Is  proceeding  by  resolution,  and 
not  by  ordinance,  as  required  by  the  charter; 
and  (3)  that  It  Is  transcending  Its  powers  In 
leasing  the  plant,  instead  of  operating  the 
same  upon  Its  own  account.  Of  these  in 
their  order. 

It  may  be  premised  In  this  connection  that 
a  motion  was  interposed  after  verdict  for 
Judgment  notwithstanding  in  favor  of  -  de- 
fendants for  a  dismissal  of  the  action,  which 
reserves  the  questions  suggested  for  our  con- 
sideration. Section  51,  supra,  among  other 
things,  authorizes  and  empowers  the  city 
to  construct,  operate,  and  maintain  water- 
works within  or  without  its  limits  for  the 
purpose  of  supplying  the  city  and  its  inhab- 
itants with  water,  and  to  charge  tolls  there- 
for, and  to  that  end  to  purchase  all  real  prop- 
erty, whether  located  within  or  without  its 
limits,  necessary  for  reservoirs,  pumping  sta-- 
tlons,  other  buildings,  and  pipe  lines,  and 
all  waters  of  lakes  and  streams  and  riparian 
rights  necessary  or  convenient  therefor,  and, 
if  unable  to  agree  with  the  owner  of  any 
such  property  for  the  purchase  thereof,  to 
appropriate  and  condemn,  to  its  own  use  for 
the  purposes  aforesaid  any  and  all  such  real 
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property,  waters,  streams,  and  riparian  rights; 
the  proceedings  in  sucb  action  to  condemn 
to  I>e  tiie  same  as  those  prpvlded  by  the 
laws  of  Oregon  for  the  condemnation  of 
lands  for  railway  purposes;  and  for  the  pur- 
poses indicated  to  issue  interest-bearing  nego- 
tiable coupon  bonds,  to  the  amount  of  $25,- 
000,  to  run  not  more  than  20  years,  and  to 
draw  interest  not  to  exceed  the  rate  of  5 
per  cent,  per  annum.  Within  the  intend- 
ment of  this  section,  the  complaint  should 
andoubtedly  show  by  appropriate  allegations 
that  the  property  and  rights  sought  to  be 
condemned  were  necessary,  or  at  least  con- 
venient, for  the  construction,  maintenance, 
and  operation  of  waterworks  for  the  city's 
use  and  benefit.  The  general  rule  applicable 
where  it  is  sought  to  take  lands  or  property 
of  another  and  appropriate  them  to  a  public 
use  or  benefit  is  that  the  necessity  therefor 
must  not  only  be  averred,  but  proved,  and 
that  it  must  further  appear  that  the  party 
seeking  the  appropriation  has  been  unable 
to  agree  with  the  owner  for  the  purchase 
thereof.  7  Enc.  PI.  &  Pr.  528;  Cemetery 
Ass'n  V.  Redd,  33  W.  Va.  262,  10  S.  E.  405; 
City  of  Helena  v.  Harvey,  6  Mont.  114,  9 
Pac.  903;  Portland  &  Greenwood  Turnpike 
<:o.  V.  Bobb,  88  Ky.  220,  10  S.  W.  794. 
Whether  a  proposed  use  is  In  fact  public,  so 
aa  to  Justify  the  taking  of  private  property 
without  the  consent  of  the  owner,  is  a  matter 
for  Judicial  determination;  but  the  question 
of  the  necessity,  propriety,  or  expediency  of 
appropriating  such  property  to  such  a  use, 
and  the  extent  to  which  it  shall  be  taken, 
rest  wholly  in  legislative  discretion,  subject 
only  to  the  restraint  that  Just  compensation 
must  be  made.  Bridal  Veil  Lumbering  Co. 
V.  Johnson,  30  Or.  205,  46  Pac.  790,  34  L.  R. 
A.  368,  60  Am.  St.  Rep.  818;  Apex  Trans. 
Co.  V.  Garbade,  32  Or.  582,  52  Pac.  573,  54 
Pac.  367,  882;  Panning  v.  Gilllland,  37  Or. 
369,  61  Pac.  636,  62  Pac,  209;  Shoemaker 
V.  United  States,  147  U.  S.  282,  298,  13  Sup. 
Ct.  361,  37  L.  Ed.  170;  Secombe  v.  Railroad 
Co.,  23  Wall.  108,  118,  23  L.  Ed.  67.  When, 
therefore,  the  use  is  determined  or  admitted 
to  be  public,  as  it  is  here,  and  the  Legisla- 
ture has  declared  that  private  property  nec- 
essary or  convenient  to  that  use  may  be 
taken  in  furtherance  of  the  enterprise,  the 
power  to  take  is  complete.  It  then  becomes 
a  matter  for  the  municipality  or  incorpora- 
tion authorized  to  exercise  the  right  of  emi- 
nent domain  to  show  by  apt  allegations  and 
proofs  the  necessity  or  convenience  for  the 
appropriation  of  the  property  sought  to  be 
condemned  to  such  a  use.  The  complaint 
here  is  manifestly  sufficient  in  that  particu- 
lar,^ The  allegations  bearing  upon  the  sub- 
ject may  not  be  as  direct  as  they  might  have 
been,  but  they  show  by  all  reasonable  In- 
tendment that  the  property  sought  to  be 
condemned  is  necessary  for  the  use  desig- 
nated. 

It  Is  suggested  that  it  ought  to  have  been 
alleged  that  the  'property  was  both  neces- 


sary and  convenient  for  the  contemplated 
use.  But  this  is  not  the  mandate  of  the  char- 
ter, and  it  Is  quite  sufficient  that  it  Is  shown 
to  be  necessary.  In  this  connection  we  will 
determine  another  question  cognate  thereto, 
which  Is  pertinently  presented  by  the  at- 
tempt of  the  defendants  to  show  under  th^ 
second  further  and  separate  answer  that  it 
was  more  convenient  and  less  expensive  for 
the  city  to  procure  a  supply  of  water  from 
Ellendaie  creek,  which  flows  into  La  Creole 
creek  below  the  water  power  of  Mrs.  Hal- 
lock,  instead  of  Canyon  creek,  and  therefore 
that  the  city  ought  not  to  be  permitted  to 
prosecute  the  present  action  to  condemn;  in 
other  words,  the  objection  goes  to  the  neces- 
sity of  the  particular  property  for  the  use 
designed,  not  that  it  is  excessive,  thus  con- 
cetllng  that  some  property  was  necessary 
thereto,  but  not  that  which  It  Is  here  sought 
to  have  condemned.  "But,"  says  Mr.  Lewis, 
"this  objection  is  unavailing.  Except  as  spe- 
cially restricted  by  the  Legislature,  those  in- 
vested with  the  power  of  eminent  domain  for 
a  public  purpose  can  make  their  own  loca- 
tion according  to  their  own  views  of  what  is 
best  or  expedient,  and  this  discretion  cannot 
be  controlled  by  the  courts."  2  Lewis,  Em. 
Dom.  (2d  Ed.)  801.  Mr.  Chief  Justice  Dixon 
Indicates  the  reason  for  the  rule,  and  states 
the  consequences  of  the  doctrine  Insisted 
upon  here  with  convincing  power,  in  Ford 
V.  Chicago  &  Northwestern  R.  Co.,  14  Wis. 
609,  617,  80  Am.  Dec.  791.  He  says:  "So  far 
ns  the  judge  placed  his  decision  on  the 
groimd  that  there  was  no  necessity  of  ap- 
propriating the  street  to  the  use  of  thfe  rail- 
road, because  there  were  other  adjoining 
lands  which  could  be  as  conveniently  oc- 
cupied for  that  purpose,  he  was  clearly  in 
error.  The  propriety  of  taking  property  for 
public  use  is  not  a  Judicial  question,  but  one 
of  political  sovereignty,  to  be  determined  by 
the  Legislature,  either  directly  or  by  dele- 
gating the  power  to  public  agents,  proceed- 
ing in  such  manner  and  form  as  may  be 
prescribed.  •  •  •  Whether  the  company 
should  appropriate  this  particular  piece  of 
land  or  that  to  the  use  of  the  road  was, 
therefore,  under  their  charter,  a  matter 
which  was  committed  entirely  to  their  dis- 
cretion; and  the  logic  of  the  county  judge, 
if  good  for  anything,  would  be  sufficient  to 
defeat  the  company's  location  of  the  line  of 
their  road  in  ninety-nine  cases  out  of  every 
hundred,  for  in  about  that  proportion  of  in- 
stances the  land  selected  Is  not  so  Indispen- 
sably necessary  that  some  other  might  not 
be  taken  without  very  great  Inconvenience." 
So  It  is  said  in  Railway  Co.  v.  Petty,  67 
Ark.  359,  369,  21  S.  W.  884;  886,  20  L.  R.  A. 
434:  "Having  determined  that  the  side 
tracks  are  necessary  for  the  conduct  of  the 
company's  business,  the  location  must  be 
left  to  the  company's  discretion,  unless  there 
Is  a  very  clear  abuse  of  it."  See,  also,  Rialto 
Irrigating  Dlst.  v.  Brandon,  103  Cal.  384.  37 
Pac.  484.    The  city  of  Dallas  Is  empowered. 
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under  section  51,  supra,  to  condemn  prop- 
erty necessary  for  the  use  contemplated,  and 
no  limitations  or  restrictions  are  impose'd 
confining  its  choice  to  any  particular  prop- 
erty. It  has  a  discretion,  within  reasona- 
ble limits,  as  to  the  kind  and  capacity  of  the 
plant  it  may  install,  and  so  it  has  a  discre- 
tion, within  like  limits,  to  choose  the  source 
of  its  water  supply,  the  route  of  its  pipe 
lines,  and  the  location  of  its  reservoirs  and 
pumping  stations,  and,  unless  there  Is  a 
clear  abuse  of  it  to  the  detriment  of  private 
individuals  and  property  rights,  the  courts 
cannot  interfere  to  control  it. 

The  second  point  relates  to  the'  manner  In 
which  the  city  shall  exercise  the  power  to 
condemn.  By  section  27  of  the  charter  the 
city  is  accorded  power  to  do  many  things, 
among  wltich  (sulxlivislon  35)  to  provide  the 
city  with  good  and  wholesome  water  for  do- 
mestic, flre,  and  power  purposes,  and  for  the 
erection,  construction,  or  (purchase  of  such 
waterworks  and  reservoirs  within  or  with- 
out the  limits  of  the  city  as  may  be  necessary 
or  convenient  therefor;  but  the  cost  of  the 
erection,  construction,  or  purchase  of  such 
works  is  to  be  provided  for  in  the  manner 
prescribed  in  section  51.  The  same  power  is 
also  granted  by  section  51,  as  amended,  and, 
as  we  have  seen,  the  costs  attendant  upon 
the  purchase  or  construction  of  such  water- 
works may  be  provided  for  by  the  issuance 
of  bonds  of  a  kini  therein  designated.  By 
section  28  it  is  provided  that  the  power  and 
authority  granted  by  section  27  can  only  be 
exercised  or  enforced  by  ordinance,  unless 
otherwise  specified.  By  Resolution  No.  17  the 
city  attempted  to  make  selection  of  ttte  water 
and  property  rights  it  desired  to  appropriate, 
:ind  by  the  same  resolution  it  provided  for 
submitting  the  question  whether  the  city 
should  acquire,  institute  actions  to  condemn, 
and  make  payment  for  such  property  and 
rights  to  the  taxpayers  for  their  determina- 
tion. Now,  the  power  conferred,  within  the 
purview  of  section  27,  is  to  erect,  construct, 
or  purchase  waterworks.  Section  51,  as 
amended,  provides  as  well  the  means  for  pro- 
curing property  necessary  to  tliat  purpose  in 
<;ase  a  purchase  cannot  be  had,  and  to  that 
end  confers  the  power  to  exercise  the  right 
of  eminent  domain.  The  two  powers  are 
manifestly  distinct,  the  latter  not  being  in- 
cluded in  section  27,  but  only  being  conferred 
by  section  51  as  amended.  The  resolution 
vaa  a  step  in  the  dir^ection  of  an  exercise 
of  the  latter  power,  looking  to  the  condem- 
nation of  the  property,  and,  although  in  aid 
of  the  construction  and  maintenance  of  wa- 
terworks, Is  not  within  the  inhibition  of  pro- 
ceeding otherwise  than  by  ordinance.  The 
resolution  being  adequate  for  the  purpose, 
therefore,  the  second  objection  is  unavailing. 
Section  51  originally  merely  authorized  the 
city  to  issue  $25,000  Interest-bearing  bonds. 
The  amendment  confers  additional  powers, 
as  we  have  seen,  and  limits  the  purpose  for 


which  they  may  be  Issued;  but  such  powers 
as  do  not  come  within  the  purview  of  section 
27  may  as  well  t»e  exercised  by  resolution  as 
by  ordinance. 

The  third  reason  assigned  wherein  the 
complaint  is  insuflScient  involves  two  objec- 
tions. One  proceeds  upon  the  ground  that  the 
act  of  leasing  the  plant  as  contemplated  by 
Ordinance  No.  23  is  ultra  vires,  and  the  other 
that  the  steps  prescribed  by  the  charter  (Sp. 
Laws  1901,  ii  52-56)  for  Issuing  and  dispos- 
ing of  the  bonds  for  the  purpose  of  raising  the 
means  with  which  to  pay  for  the  plant  have 
not  t)een  taken,  it  being  Insisted  that  all  of 
these  provisions  of  the  charter  must  be  .com- 
piled with  before  the  qjty  can  lawfully  ac- 
quire the  requisite  rights  of  way,  water,  and 
water  rights  and  privileges  necessary  to  the 
construction  of  such  waterworks.  The  de- 
fendants do  not  claim  to  be  residents  or  In- 
habitants of 'the  city,  or  taxpayers  therein, 
so  as  to  question  the  regularity  of  the  pro- 
ceedings by  which  the  city  is  attempting  to 
procure  the  construction  of  the  waterworks 
system,  and  the  only  matters  in  which  they 
are  concerned  are  the  existence  of  the  mu- 
nicipality as  a  corporation  with  power  to  ex- 
ercise the  right  of  eminent  domain,  the  ne- 
cessity for  taking  the  property  for  the  pub- 
lic use  designated,  and  the  injuries  they  will 
sustain  by  the  taking.  Whether  the  city  In- 
tends leasing  the  plant  when  it  has  acquired 
it,  or  has  not  provided  the  ready  funds  with 
which  to  pay  for  its  construction,  cannot  af- 
fect them  in  the  least.  The  contract  con- 
templates that  the  city  shall  own  the  system 
when  completed,  and  the  fact  that  the  build- 
er, as  a  part  consideration  for  its  construc- 
tion, is  to  take  as  lessee  the  tolls  for  a  term 
of  years,  cannot  affect  the  right  to  construct, 
and  for  that  purpose  to  acquire  the  casements 
necessary  thereto;  so  that  defendants  cannot 
complain  or  object  to  the  exercise  by  the  city 
of  the  right  of  eminent  domain  on  that  ac- 
count. For  a  discussion  of  the  principles 
here  Involved,  see  Singerland  v.  Newark,  54 
N.  J.  Law,  62,  23  Atl.  129. 

The  city  is  authorized  and  empowered  to 
contract  for  tlie  construction  of  a  waterworks 
system,  as  well  as  to  purchase,  and  it  Is  not 
necessary  that  It  provide  at  once  for  meeting 
the  payments  contemplated.  This  it  can  do 
at  another  time.  But  if  it  should  be  required 
to  provide  immediatoly  for  such  payments,  it 
Is  difficult  to  understand  how  It  could  affect 
these  defendants.  The  contractor  might  in- 
sist upon  It,  but  why  is  it  necessary  that  it 
.should  be  done  that  the  city  might  exercise 
tlie  right  of  eminent  domain  in  securing  the 
rights  of  way  for  pipe  lines,  water,  and  water 
rights  and  privileges  requisite  to  the  con- 
stnictlon  of  the  system?  It  is  neither  ex- 
pressly nor  impliedly  made  a  condition  prece- 
dent thereto,  nor  do  we  think  that  a  reason- 
able interpretation  in  pari  materia  of  all  the 
sections  of  the  charter  bearing  upon  the  sub- 
ject requires  that  the  whole  should  be  pro- 
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Tided  for  at  one  and  the  same  time,  and  es- 
pecially does  it  not  require  that  the  bonds 
shall  be  issued  and  disposed  of  and  the  mon- 
ey actually  in  hand  before  the  city  can  ex- 
ercise the  right  accorded  It  to  acquire  the 
property  and  privileges  necessary  to  the  In- 
itiation of  the  work  of  construction. 

It  is  said  in  argument  that  the  city  has  no 
authority  to  pay  the  money  necessary  to  the 
appropriation  out  of  the  general  fund,  and 
that  the  sale  6f  the  bonds  is  the  exclusive 
source  from  which  it  could  be  derived.  Grant 
it.  The  defendants,  not  lieing  taxpayers  or 
residents  within  the  city,  cannot  be  affected 
thereby,  and  their  demands  are  subserved 
when  the  money  is  paid  into  court  for  them. 
Where  it  comes  from— whether  from  one  fund 
or  another,  or  whether  paid  by  the  city  or  a 
stranger— cannot  affect  them  injuriously.  It 
is  no  defense  to  condemnation  proceedings 
begun  by  a  city  for  such  purpose  that  the 
general  fund  is  insufficient  to  defray  the  cur- 
rent expenses  of  the  city,  because  It  is  said 
the  landowner  is  not  concerned  In  the  city's 
ability  to  pay,  as  be  is  not  required  to  give 
credit.  In  re  Application  of  Cedar  Rapids, 
85  Iowa,  39,  43,  51  N.  W.  1142.  So  It  is 
'  here.  The  defendants  are  not  concerned  In 
the  som'ce  from  which  they  are  to  receive 
their  compensation.  It  is  enough  that  it  has 
been  actually  provided  for  them,  and  is  ready 
for  their  acceptance.  Secombe  v.  Ralh:oad 
Co.,  supra. 

Another  argument  we  will  notice  in  p-iss- 
ing  is  that  the  city  should  have  proceeded  in 
its  condemnatory  proceedings  under  the  gen- 
eral laws  (B.  &  C.  Comp.  §  5108),  and  sub- 
mitted the  question  of  whether  it  would  in- 
stitute the  action  to  condemn  and  maice  pay- 
ment for  the  property  involved  to  a  vote  of 
the  taxpayers.  We  think,  however,  this  is 
not  required,  as  the  charter  has  authorized 
the  condemnatory  proceedings,  and  prescribes 
only  that  the  proceedings  in  such  action  to 
condemn  shall  be  the  same  as  those  provided 
by  the  general  laws  for  condemnation  for 
railway  purposes.  But,  if  It  be  conceded 
that  counsel's  contention  is  correct  that  the 
question  alluded  to  should  have  been  submit- 
ted to  a  vote  of  the  taxpayers,  it  may  be 
answered  that  that  is  Just  what  Resolution 
No.  17  provided  for. 

There  was  another  question  presented,  rel- 
.itive  to  the  time  of  taking  effect  of  the  act 
of  the  legislature  amending  section  51  of  the 
city  charter,  in  view  of  the  emergency  clause 
adopted  with  it;  but  it  is  fully  settled  and 
determined  by  the  late  case  of  Kadderly  v. 
Portland  (Or.)  74  Pac.  710. 

These  considerations  affirm  the  Judgment 
of  the  trial  court,  and  such  will  be  the  order 
here. 


(M  Or.  302) 
CITY  OF  DALLAS  t.  BOISE  et  aL 
(Supreme  Court  of  Oregon.     Feb.  1,  1904.) 

WATER     RIGHTS— CONDEMNATION— VALUE— 

BVIDENCB. 
1.  In  an  action  to  condemn  water  rights,  evi- 
dence of  tlie  value  of  water  powers  two  miles 
distant  from  the  one  in  question  is  inadmissible, 
in  the  absence  of  a  showing  that  the  conditions 
surrounding  tiie  different  water  powers  were 
siniilnr,  so  as  to  make  their  value  equal. 

Appeal  from  Circuit  Court,  Polk  Caunty; 
George  H.  Burnett,  Judge. 

Action  by  the  city  of  Dallas  against  R.  P. 
Boise  and  others.  From  a  Judgment  in  favor 
of  plaintiff,  defendants  appeal.    Affirmed. 

R.  P.  Bolfe  and  W.  H.  Holmes,  for  appel- 
lants.   W.  T.  Mulr,  for  respondent. 

WOLVERTON,  J.  This  Is  an  action  to 
condemn  certain  real  property,  water,  and 
water  rights  and  privileges  for  the  purpose  of 
constructing  a  waterworks  system  in  the 
city  of  Dallas.  The  issues  presented  by  the 
pleadings  are  similar  to  those  in  the  case 
of  Dallas  V.  Hallock  ynst  .decided)  75  Pac. 
204,  and  the  questions  arising  upon  the  i-ec- 
ord  are  the  sanie,  except  that  there  is  an  ad- 
ditional one  presented  here.  The  decision  of 
that  case  Is  therefore  decisive  of  this  as  far 
as  it  goes. 

The  question  alluded  to  relates  to  the  re- 
fusal of  the  court  to  permit  witnesses  for  the 
defendants  to  testify  respecting  the  value  of 
water  powers  at  Salem,  in  Marion  county, 
Derry,  in  Polk  county,  and  at  Dallas;  the  lat- 
ter being  distant  two  miles  from  the  water 
power  for  the  impairment  of  which  the  prin- 
cipal defendant  herein  is  claiming  damages, 
the  inquiry  being  limited  to  the  value  of  the 
particular  water  power  Involved.  Unless 
there  was  a  marked  similarity  in  the  condi- 
tions attending  and  surrounding  the  respec- 
tive water  powers,  so  as  to  make  their  values 
relatively  equal,  the  testimony  could  have 
been  of  no  definite  or  material  utility  In  de- 
termining the  value  of  the  particular  water 
power  concerned,  or  the  amount  W  Injury 
thereto.  Such  a  similarity  was  not  made  to 
appear,  and  hence  there  was  no  error  in  ex- 
cluding the  testimony  proffered. 

Another  question,  touching  the  court's  re- 
fusal to  admit  certain  testimony  respecting 
the  character  of  the  lands  lying  in  proximity 
to  defendants'  water  power  for  building  and 
residence  purposes,  is  somewhat  discussed  in 
the  briefs,  but,  as  It  is  not  certified  up  by  the 
bill  of  exceptions,  it  is  not  here  for  our  deter- 
mination. 

The  Judgment  of  the  trial  court  will  be  af- 
firmed, and  It  is  so  ordered. 

1 1.  See  Evidence,  vol.  20,  Cent  Dig.  i  420. 
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HANLBY  T.  KT7BIJ  tt  aL 
(Bnpreme  Conrt  of  Oregon.    Feb.  8,  1904.) 
On  peUtion  for  rehearing.    Petition  allowed. 
For  former  report,  see  74  Pac.  224. 

BEAN,  J.  This  case  Involves  to  some  ex- 
tent the  Question  as  to  the  power  of  the  Leg- 
islature over  general  Judgment  liens.  The 
Question  Is  of  great  Importance,  and  the  au- 
tborities  seem  to  be  In  conflict.  It  is  believ- 
ed, therefore,  that  a  rehearing  should  be  had 
before  the  decree  becomes  final. 

The  peUtion  for  a  rehearing  is  allowed. 


(44  Or.  >47) 

MILLER  V.  WATTIBB. 
(Supreme  Court  of  Oregon.    Feb.  8,  1904.) 

BWAMP  LANDS-SALB-PURCHASERS-QUAUFI- 
CATIONS— DETERMINATION  BY  STATE  BOARD 
—REVIEW  — FORFEITURES  — WAIVBR  —  BONA 
rU>S(^PURCUASBR— EVIDBNCB. 

1.  Lawn  18TU,  p.  55,  f  3,  aQthorieed  the  sale 
of  swamp  and  overflowed  lands  to  ac^  person 
over  the  age  of  21  years  who  was  a  citizen  of 
the  United  States,  or  who  bad  filed  bis  dec- 
laration to  become  such,  on  his  making  applica- 
tion and  paying  20  per  cent,  of  the  purchase 
money  to  the  Land  Commissioner.  Beld,  that 
the  board  of  Land  Commissioners  being  a  part 
of  the  administratiTe  department  of  the  govem- 
ment,  and  being  required,  before  granting  a 
certificate  of  purchase,  to  determine  the  appli- 
cant's   qualifications,    its    certificate    granting 

{>Ialntiff'8  application  necessarily  implied  a  find- 
ng  that  plaintiff  had  the  necessary  qualifica- 
tions to  purchase,  which  was  not  subject  to  re- 
view by  the  courts  in  a  subsequent  action  be- 
tween the  certificate  holder  and  a  subsequent 
grantee  of  the  land  by  such  commissioners. 

2.  Laws  1870,  p.  55,  {  3,  authorized  the  sale 
of  swamp  lands,  and  required  the  purchaser  to 
pay  20  per  cent,  of  the  purchase  mouey  at  the 
time  bis  application  was  granted.  Section  4, 
p.  5C,  provided  that  a  patent  should  issue  on 
proof  that  the  land  had  been  drained  or  other- 
wise made  fit  for  cultivation,  and  the  payment 
of  the  balance  of  the  price  within  lO  years,  and, 
if  such  proof  and  payment  were  not  made,  the 
land  should  revert  to  tba  state,  and  the  money 
paid  be  forfeited.  Laws  1878,  pp.  41,  46,  de- 
clared that  all  applications  made  prior  to  that 
•ct  which  had  not  been  completed  should  be 
void.    Lews  1887,  p.  10,  |  2,  provided  that  all 

Snrchases  of  swamp  land  sold  pursuant  to  Act 
870  which  had  not  been  reclaimed  or  paid  tor 
were  declared  void,  except  that  any  legal  ap- 

glicant  who  bad  complied  with  the  act,  Includ- 
ig  the  payment  of  the  20  per  cent.,  prior  to 
January  17,  1879,  might,  without  reclamation, 
on  payment  of  the  balance,  be  entitled  to  a 
deed,  provided  snch  payment  was  made  prior  to 
January  1,  1889,  and  that  no  deed  to  any  one 
person  should  exceed  640  acres.  Beld,  that 
where  plaintiff's  grantor  applied  to  purchase  a 
tract  containing  less  than  MO  acres  under  Act 
1870jand  received  a  certificate  on  payment  of 
the  20  per  cent,  of  the  price  on  April  9,  1872, 
and  though  no  proof  of  reclamation  was  made, 
and  the  balance  of  the  price  was  not  paid  until 
April  18,  1882.  when  such  balance  was  paid  by 
plaintiff  and  accepted  by  the  commissioners,  the 
forfeiture  incurred  by  such  failure  of  proof  and 
payment  was  waived. 

3.  In  an  action  to  remove  a  cloud  on  plain- 
tilTs  titie  to  certain  swamp  land,  evidence  re- 
viewed, and  held  to  establish  that  defendant, 
who  subsequently  purchased  the  land  from  the 
state,  did  so  with  notice  of  plaintiff's  claim,  and 
was  not,  therefore,  a  bona  fide  purchaser. 

76  P.-14 


Appeal  from  Olrcult  Court,  Uatlon  County; 
H.  H.  Hewitt.  Judge. 

Action  by  William  P.  Miller,  for  whojD 
Dav.  Rafferty,  as  administrator  of  his  es- 
tate, and  others,  were  substituted  after  his 
death,  against  Vallier  Wattier,  for  whom 
Vallier  Wattier,  Jr.,  as  administrator  of  hl« 
estate  after  his  death,  and  others,  were  sub- 
stituted. fVom  a  Judgment  In  favor  of  plaliH 
tiffs,  defendants  appeal.    Alllrmed. 

This  suit  was  Instituted  some  ten  years 
ago  by  W.  P.  Miller  against  Vallier  Wattier, 
■ubstitntions  having  since  been  made  as  to 
both  parties;'  Its  purpose  being  to  have  the 
defendant  declared  to  hold  the  legal  title  of 
lot  No.  3,  section  7,  township  6  south,  range 
1  west,  Willamette  meridian,  containing  55.- 
22  acres,  In  trust  for  plaintiff.  The  com- 
plaint states,  in  substance,  that  the  tract  d^ 
scribed  was  In  March,  1860,  and  still  1% 
swamp  and  overflowed  land,  and  as  sucb 
was,  by  act  of  Congress  approved  March  12, 
1860,  granted  to  the  state  of  Oregon;  that 
on  November  11,  1871,  said  tntct.  with  other 
land,  was  by  the  board  of  commissioners  for 
the  sale  of  university  and  other  school  lands 
belonging  to  tbe  state  of  Oregon  duly  se- 
lected; that  thereafter,  "upon  due  applica- 
tion made  by  John  F.  Miller  for  the  pur- 
chase of  said  land,"  tbe  board,  on  April  9, 
1872,  sold  the  above  tract  to  him  as  swamp 
and  overflowed  land,  for  which  be  pnid  tbe 
state  20  per  centum  of  the  purchase  price, 
and  thereupon  received  from  the  board  a 
certificate  of  sale;  that  on  June  29,  1891,  Mil- 
ler, for  a  valuable  consideration,  assigned  and 
transferred  said  certificate,  together  with  all 
bis  right,  titie,  and  interest  In  said  land,  to 
William  P.  Miller,  the  plaintiff;  that  on 
April  18,  1882,  the  plaintiff  paid  to  the  state 
of  Oregon  the  balance  of  the  purchase  price, 
which  was  accepted  by  the  said  board  of 
commissioners  In  full  payment  thereof,  and 
paid  Into  the  State  Treasury;  that  the  de- 
fendant with  full  knowledge  of  the  facts 
here  alleged,  and  with  the  intention  to  de- 
fraud plaintiff,  applied  on  January  0,  1893, 
to  FUld  board  of  commissioners  to  purchase 
said  land;  that  the  board,  without  notice  to 
plaintiff  or  rightful  authority,  executed  and 
delivered  to  him  a  deed  thereto;  that  the 
plaintiff  is  the  equitable  owner  thereof,  and 
entitied  to  a  conveyance  from  defendant  of 
the  legal  titie.  Every  fact  as  alleged  in  tbe 
complaint  is  denied  by  the  answer,  and  for  a 
further  defense  It  Is  alleged  that  defendant 
purchased  the  land  In  good  faith,  without 
notice  or  knowledge  of  plaintiff's  claim  of 
right  thereto.  The  decree  was  for  plaintiff, 
and  the  defendant  appealed. 

S.  B.  Llntblcum  and  R.  L.  Glisan,  for  ap- 
pellants.   W.  H.  Holmes,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  complaint  is  challenged  at  the  outset  as 
not  stating  facts  sufficient  to  constitute  a 
cause  (if  suit    This  question  seems  to  us  to 
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have  been  made  here  for  the  first  time,  but 
is  now  strenuously  Insisted  upon,  and  com- 
mands consideration.  The  contention  centers 
about  the  allegation  that  the  sale  was  made 
on  due  application  of  John  F.  Miller;  It  be- 
ing urged  that  this  is  but  a  conclusion  of  law, 
and  not  an  ultimate  and  issuable  fact,  and 
was  therefore  wholly  insufficient  to  support 
the  decree.  It  is  suggested  that,  as  a  good 
pleading,  it  should  have  set  out  the  qualifica- 
tions of  the  applicant  to  take  under  the  law, 
and  his  subsequent  compliance  with  the  con- 
i^tions  imposed  upon  a  purchaser  from  the 
state  of  such  lands.  This  Involves  an  exam- 
ination of  the  several  acts  of  the  Legislature 
of  this  state  bearing  upon  the  subject. 

Section  3  of  the  act  of  1870  (Laws  1870,  p. 
55),  provided  for  the  sale  of  swamp  and  over- 
flowed lands  at  a  price  not  less  than  |1  per 
acre,  and  that  any  person  over  the  age  of  21 
years,  being  a  citizen  of  the  United  States,  or 
having  filed  his  declaration  to  become  such, 
might  become  an  applicant  to  purchase  upon 
filing  his  application  for  the  tract  desired,  de- 
scribing It  It  further  provided  that  within 
90  days  after  public  notice  of  the  application, 
approval,  and  filing  of  maps  and  descriptions 
of  the  lands  selected  as  swamp  and  over- 
flowed, 20  per  centum  of  the  purchase  mon- 
ey should  be  paid  to  the  commissioner,  whose 
duty  it  was  to  issue  to  him  a  receipt  there- 
for; the  balance  to  be  paid  on  proof  of  rec- 
lamation. It  was  further  provided  by  the 
same  section  that,  in  case  of  adverse  appli- 
cants for  the  same  tract  or  parcel.  It  should 
be  the  duty  of  the  commissioner  to  sell  the 
same  to  the  legal  applicant  therefor,  whose 
application  was  first  filed.  Section  4,  p.  56, 
provided  that  patent  should  issue  upon  proof 
that  the  land  bad  been  drained  or  other- 
wise made  fit  for  cultivation,  and  the  pay- 
ment of  the  balance  of  the  purchase  money, 
but  that,  if  no  such  proof  or  payment  had 
been  made  at  the  expiration  of  10  years  from 
and  after  the  first  payment,  then  that  the 
land  should  revert  to  the  state,  and  the  mon- 
ey paid  therefor  be  forfeited.  Section  6  pro- 
vided that,  in  case  the  office  of  Commission- 
er of  Lands  was  not  created  by  law,  the  pro- 
visions of  the  act  should  be  executed  by  the 
Board  of  Commissioners  for  the  Sale  of 
School  and  University  Lands.  By  section  9 
of  the  act  of  1878  (Laws  1878,  pp.  41,  46),  all 
applications  for  purchase  made  previous  to 
the  passage  of  the  act,  which  had  not  been 
regularly  made  in  accordance  with  law,  or 
had  not  tieen  fully  complied  with,  includ- 
ing the  payment  of  20  per  centum  of  the 
purchase  money,  were  thereby  declared  void 
and  of  no  effect.  By  section  2  of  the  act 
of  1887  (Laws  1887,  p.  10),  all  swamp  or 
overflowed  lands  sold  In  pursuance  of  the 
act  of  1870  which  have  not  been  reclaimed  or 
paid  for  in  accordance  with  the  provisions 
thereof  are  declared  forfeited,  and  the  cer- 
tificates of  sale  void,  and  the  board  of  com- 
missioners is  authorized  to  cancel  the  sale. 
But  section  5  provides  that  any  legal  appli- 


cant who  has  complied  with  the  provisions  of 
the  act  of  1870,  including  the  payment  of  20 
per  centum  of  the  piirchase  price,  prior  to 
January  17,  1879,  shall,  without  reclamation, 
upon  payment  of  the  balance  of  the  purchase 
price,  be  entitled  to,  and  shall  receive,  a  deed 
for  the  land,  provided  ttiat  such  payment  be 
made  prior  to  January  1,  1889,  and  provided, 
further,  that  no  deed  shall  issue  to  any  one 
person  for  more  than  640  acres. 

This  is  not  a  suit  against  the  Board  of 
Commissioners  for  the  Sale  of  School  and 
University  Lands,  to  require  it  to  issue  a  pat- 
ent, but  is  to  determine,  as  between  the  plaln- 
titf  and  defendant,  who  has  the  better  right 
to  the  legal  tide,  which  has  passed  out  of 
the  state,  and  become  vested  in  the  defend- 
ant Plaintiff  based  his  right  upon  lUs  cer- 
tificate of  sale,  which  be  alleged  that  bis 
predecessor  received  from  the  board  upon  i>ay- 
ment  of  20  per  centum  of  the  purchase  price, 
and  a  compliance  with  the  law  by  payment 
of  the  balance  of  such  purchase  price  to  the 
state  of  Oregon  on  April  18,  1882.  Under  the 
provisions  of  section  3  of  the  act  of  1870, 
only  legal  applicants  were  entitled  to  pur- 
chase swamp  land;  and,  to  constitute  one 
such  an  applicant,  he  must  have  been  over 
21  years  of  age,  and  a  citizen  of  the  United 
States,*  or  have  filed  his  declaration  to  be- 
come snch— a  very  simple  qualification.  It 
was  the  duty  of  the  board  of  commissioners 
to  determine  as  to  this,  and  it  was  given  the 
authority  to  decider  as  between  adverse  appli- 
cants, in  which  case  it  was  required  to  sell 
to  the  legal  applicant  whose  application  was 
first  filed.  Thus  the  board  was  clothed  with 
the  power  to  sell  and  the  authority  to  deter- 
mine as  to  the  fitness  and  qualifications  of 
the  applicant  to  purchase  under  the  act;  it 
being  the  agent  of  the  state,  with  restricted 
authority,  for  the  sale  and  disposition  of  its 
public  lands.  It  is  more  than  an  agent  It 
is  part  of  the  administrative  department  of 
the  government— made  so  by  the  Constitution. 
But  its  power  to  dispose  of  the  public  do- 
main is  subject  to  the  control  of  the  legisla- 
tive department.  It  exercises  its  power,  how- 
ever, independent  of  the  Judiciary  depart- 
ment, and  its  decisions  are  not  subject  to  re- 
vision by  the  courts.  "It  occupies  in  this 
state,"  says  Mr.  Justice  Boise  In  Corpe  v. 
Brooks,  8  Or.  222,  224,  "the  same  relation  to 
the  state  Judiciary  as  the  Land  Department 
of  the  United  States  does  to  the  United  States 
courts.  •  •  •  But  the  courts  may,  on  a 
proper  showing,  decree  that  the  patentee  holds 
the  land  as  the  trustee  of  one  having  a  bet- 
ter right  In  equity."  To  the  same  purpose 
is  Robertson  v.  State  Land  Board,  42  Or.  183, 
70  Pac.  614.  Acting  in  pursuance,  therefore, 
of  the  duty  and  restrictions  imposed,  a  cer- 
tificate of  sale,  when  granted,  or  a  receipt 
of  the  board  acknowledging  the  first  payment 
of  20  per  centum  of  the  purchase  price,  is 
at  least  prima  facie  evidence,  if  not  more, 
that  the  applicant  was  duly  qualified  to  pur- 
chase, for  we  must  assume  tliat  such  certlfl- 
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cate  or  receipt  would  not  have  been  issued  or 
given  wltbout  a  due  compliance  by  the  ap- 
plicant -with  the  statute.  Having  been  Issued 
or  given  after  the  time  for  determination  as 
to  the  applicant's  qualiflcations,  it  is  para- 
mount to  a  certification  that  he  possessed  tbe 
necessary  fitness,  as  to  age  and  citizenship, 
to  become  a  purchaser.  Now,  the  plaintiff, 
as  we  have  seen,  based  his  right  to  the  pat- 
ent upon  bis  certificate  of  purchase,  and  his 
subsequent  compliance  with  the  law  In  mak- 
ing final  payment;  and  It  was  tberefore  only 
necessary  for  him  to  allege,  as  has  been  done 
here,  that  upon  due  application  made  for  the 
purchase  of  the  land,  and  a  payment  of  20 
per  centum  of  the  purchase  price,  the  board 
issued  to  him  a  certificate,  which  stands  as 
its  determination  as  to  his  fitness  to  become 
a  purchaser,  and  any  inquiry  that  is  to  go 
behind  the  certificate  must  be  inaugurated  by 
the  defendant.  The  case  of  Stewart  v.  Alt- 
stoclf,  22  Or.  182,  29  Pac.  553,  is  not  an  au- 
thorl^  against  this  view.  It  is  simply  not 
in  point  here.  There  tbe  settler  had  no  re- 
ceipt or  certificate  from  any  authorized  officer 
showing  compliance  with  the  law,  but  was 
depending  alone  upon  a  settlement  upon  the 
land;  and,  having  failed  to  show  by  the  alle- 
gations of  his  complaint  that  he  was  qualified 
to  talce  as  a  homestead  settler,  the  court  very 
aptly  decided  that  tbe  complaint  was  insuffi- 
cient It  is  well  to  say  in  this  connection, 
lK)wever,-that  a  copy  of  the  application  pre- 
sented to  the  board,  upon  which  the  sale  was 
made  and  the  certificate  issued,  is  in  evi- 
dence, and  it  shows  that  the  purchaser  was 
legally  capacitated  to  purchase  at  the  time,  so 
that  not  only  is  the  complaint  sufficient  in  the 
respect  criticised,  but  the  proof  supports  the 
determination  of  the  board. 

The  next  question  presented  is  whether  the 
plaintiff's  predecessor  complied  with  tbe  fur- 
ther requirements  of  the  law  in  completing 
tbe  purchase;  it  being  urged  on  the  part  of 
counsel  for  defendant  that  he  was  in  default, 
and  that  the  land  reverted  to  the  state,  and 
was  again  subject  to  sale  wben  the  defendant 
obtained  his  patent  As  to  the  final  payment, 
the  complaint  shows  what  the  fact  is  proven 
to  be,  that  it  was  made  April  18,  1882.  The 
only  evidence  touching  the  matter  is  the  re- 
ceipt of  the  clerk  of  the  board,  indorsed  upon 
the  back  of  the  certificate,  which  is  as  fol- 
lows: "Salem,  April  18,  1882.  Received  on 
the  within  the  sum  of  $488.93,  being  the  bal- 
ance of  the  purchase  price  of  the  within  de- 
scribed lands.  By  order  of  the  Board  of  this 
day.  E.  P.  McCornack,  Clerk  of  Board." 
The  certificate  shows  a  purchase  of  611.16 
acres,  the  tract  in  question  being  included 
therewith,  and  the  payment  indicated  by  the 
receipt,  added  to  the  $122.23  shown  to  have 
been  paid  by  the  certificate  of  sale,  exactly 
equals  the  full  purchase  price  of  the  whole  at 
$1  per  acre.  There  is  not  a  scintilla  of  evi- 
dence to  show  that  this  latter  payment  was 
made  at  any  earlier  date  than  that  indicated 
by   the  receipt    Ten  years  and  more  bad 


elapsed,  therefore,  from  the  time  of  the  first 
payment  before  tbe  last  was  made.  It  is  not 
claimed  that  any  reclamation  of  the  land  was 
ever  made,  so  there  was  an  absolute  failure 
to  comply  with  the  act  of  1870;  and,  without 
more,  we  are  clear  that  the  land  reverted  to 
the  state,  and  the  purchaser  incurred  a  for- 
feiture of  the  first  payment.  It  was  compe- 
tent for  the  state  to  make  time  of  payment 
and  reclamation  the  essence  of  the  contract 
(Pennoyer  v.  McConnaughy,  140  U.  S.  1,  11 
Sup.  Ct.  699,  35  !•.  Ed.  363;  Husbands  v. 
Mosier,'26  Or.  55,  62,  37  Pac.  80),  and  the  lan- 
guage employed  shows  an  unmistakable  in- 
tendment to  do  so.  The  declaration  of  the 
Legislature  is  that,  "at  the  expiration  of  ten 
years  from  and  after  his  first  payment  all 
swamp  lands  claimed  by  an  applicant,  upon 
which  no  such  proof  of  reclamation  and  pay- 
ment has  been  made,  shall  revert  to  the  state, 
and .  the  money  paid  thereon  shall  be  for- 
feited." Laws  1870,  p.  56,  $  4.  Language 
could  hardly  be  more  explicit  for  the  purpose 
of  indicating  that  time  was  intended  to  be 
of  the  essence  of  the  contract,  and  that  an 
absolute  reversion  and  forfeiture  should  take 
place  if  the  conditions  of  the  sale  in  the 
respects  alluded  to  were  not  absolutely  ob- 
served. Nor  was  it  necessary  that  the  for- 
feiture be  Judicially  declared  before  the  board 
could  sell  to  another  purchaser.  It  took  place 
Ipso  facto  upon  the  nonobservance  of  the 
conditions  of  the  sale,  and  the  purchaser  at 
once  lost  all  right  or  interest  therein.  Bor- 
land V.  Lewis,  43  Cal.  569.  Beyond  this, 
some  reliance  is  had  upon  section  9  of  the 
act  of  1878  as  a  direct  declaration  of  for- 
feiture. But  its  provisions  did  not  affect  the 
case  at  bar,  as  tbe  first  payment  had  been 
made  in  full  accord  with  the  act  of  1870 
under  which  the  application  was  filed.  The 
board  has  itself  placed  a  construction  upon 
that  section,  which  has  met  with  the  approv- 
al of  the  Supreme  Court  of  the  United  States 
(Pennoyer  v.  McConnaughy,  supra),  showing 
that  the  Intendineut  was  to  declare  all  appli- 
cations void  and  of  no  effect  where  the  ap- 
plicant bad  not  paid  the  20  per  centum  of  the 
purchase  price  in  accordance  with  the  act  of 
1870;  that  is,  where  such  payments  had  not 
been  made  at  the  time  thereby  specified.  It 
therefore  did  not  affect  the  title  of  tbe  ap- 
plicant, as  in  the  present  case  tbe  payment 
was  timely  and  in  accordance  with  that  act. 
While  it  was  and  is  perfectly  competent  for 
tbe  state  to  impose  such  terms  and  condi- 
tions as  it  may  deem  proper  relative  to  the 
sale  and  disposal  of  its  public  lands,  it  could  . 
unquestionably,  if  it  saw  fit,  waive  a  for- 
feiture. Borland  v.  Lewis,  supra.  Whether 
the  board  could  make  such  a  waiver  without 
authority  from  the  Legislature  is  not  clear. 
If  It  could,  the  receipt  of  the  last  payment 
after  the  10  years  had  fully  elapsed  jvould  be 
a  persuasive  circumstance,  indicative  of  its 
purpose  to  do  so.  Plaintiff's  cause,  however, 
has  not  to  depend  upon  that,  for  tbe  Legisla- 
ture has  itself,  by  section  5  of  the  act  of 
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1887,  by  explicit  and  posittve  declaration, 
'waived  both  the  reversion  and  the  forfeiture. 
It  applies  to  any  legal  applicant  who  had 
complied  with  the  provisions  of  the  act  of 
October  26,  1S70,  Including  the  payment  of 
the  20  per  centum  of  the  purchase  price  prior 
to  January  17,  1879,  and  declares  that  such 
a  one,  without  reclamation,  upon  the  pay- 
ment of  the  balance  of  the  ptirchase  price 
prior  to,  January  1, 1889,  shall  receive  a  deed 
for  the  land,  provided,  further,  that  no  deed 
shall  issue  to  any  one-  person  for  more  than 
640  acres.  Plaintiff's  predecessor  was  clear- 
ly within  this  statute.  His  first  payment 
was  made  In  1872,  his  second  In  1882,  and 
the  amount  of  land  for  which  the  patent  or 
deed  Is  sought  la  less  than  640  acres.  Being 
relieved  of  making  reclamation,  he  has  com- 
plied with  every  feature  of  this  late  act,  and 
the  waiver  of  forfeiture  In  his  behalf  Is  op- 
erative to  entitle  him  to  a  deed.  To  over- 
come this  condition,  it  is  alleged  In  behalf  of 
defendant,  by  way  of  separate  defense,  that 
he  purchased  from  the  board  In  good  faith, 
for  value,  and  without  any  intimation  or  no- 
tice of  plaintiff's  claim  or  right  to  the  land. 
His  deed  was  executed  and  delivered  to  him 
by  the  board  January  9,  1893.  At  the  time 
of  its  execution  and  delivery  the  board  was 
evidently  of  the  impression  that  Miller  had 
absolutely  forfeited  all  right  to  a  deed,  super- 
Induced  by  the  mistaken  idea  that  Miller  had 
not  made  the  second  payment,  when,  as  a 
matter  of  fact,  he  had  made  such  payment— 
not  within  the  time  prescribed  by  the  act  of 
1870,  it  is  true,  but  he  had  been  relieved 
of  the  forfeiture  thereby  Incurred,  and  was 
entitled  notwithstanding  to  a  deed.  Why  It 
had  not  been  previously  issued  to  him  does 
not  appear,  but  the  fact  of  payment  had 
somehow  been  lost  sight  of.  Mr.  McCor- 
nack's  testimony  convinces  as  that  Wattier 
had  notice  of  Miller's  rights  In  the  premises. 
He  says:  "I  showed  him  the  record,  which 
disclosed  the  fact  that  this  lot  had  been  sold 
to  John  P.  Miller— on  the  certificate  of  sale,  I 
think,  twenty  per  cent,  of  the  purchase  price 
had  been  paid— and  that  the  balance  of  the 
purchase  price  had  been  paid  by  Mr.  Miller. 
My  recollection  Just  as  to  the  details  of  that 
is  not  distinct  It  Is  the  general  idea  that 
he  called  as  to  the  condition  of  the  land,  and 
was  Informed."  On  cross-examination  he 
further  says:  "I  do  not  remember  distinctly 
what  words  we  used.  He  called,  and  my 
recollection  Is  that  he  was  fully  informed  as 
to  the  condition  of  the  land,  but  Just  what 
was  said  by  either  of  us  I  do  not  remember." 
Aside  from  this,  Wattler's  testimony  shows 
that  be  and  Miller  bad  had  litigation  with 
reference  to  the  drainage  of  this  particular 
piece  of  land,  with  other  swamp  lands  in 
the  neighborhood.  He  took  counsel,  how- 
ever, before  buying,  and  was  advised  that  he 
could  purchase  with  safety,  but  by  some 
oversight  his  counsel  were  not  made  aware 
«f  the  Indorsement  of  the  last  payment  upon 
Miller**    certificate;     otherwise    the    advice 


would  evidently  not  have  been  given.  The 
fact  remains,  however,  that  Wattier  knew  of 
it,  or  should  have  known  of  it  He  denies 
that  Miller  ever  claimed  the  land  or  ever 
filed  on  it,  but  in  this  he  is  In  error,  as  every 
other  person  connected  with  the  matter  who 
testifies  in  the  case  concedes  as  much,  and 
his  deed  was  given  him  upon  the  mistaken 
idea  that  this  particular  tract  had  lapsed  and 
had  become  again  subject  to  sale,  when  in 
reality  it  had  not  We  are  clear  that  Wattier 
had  such  notice  and  knowledge  of  the  condi- 
tion of  the  title  as  to  exclude  the  idea  that 
he  took  as  an  innocent  purchaser,  and  the 
plaintiffs  here  are  therefor^  entitled  to  the 
relief  sought 
Affirmed. 


(M  Or.  S32) 
RADLBY  T.  COLUMBIA  80UTHBBN  BY. 
00. 
(Supreme  Court  of  Oregon.    Feb.  8.  1904.) 

CARRIERS  —  FRBIOHT  TRAINS  —  PASSENGERS- 
DANGEROUS  POSITION— RIDINO  ON  ENGINE- 
CONTRIBUTORY    NEOUGBNCE. 

1.  Plaintifi:  desired  to  travel  on  a  freight  train 
which  carried  passengers  in  a  caboose,  and,  on 
going  to  the  station  just  as  the  train  was  aboot 
to  leave,  was  informed  by  the  station  agent 
that  he  would  have  to  go  some  distance  from 
the  depot,  to  where  the  train  was  standing,  a& 
it  would  not  stop  after  it  started.  After  plain- 
tiff reached  the  train,  and  had  passed  the  en- 
gine toward  the  caboose,  the  engineer  called  to 
him  to  get  on  the  engine,  as  he  could  not  wait 
for  plaintiff  to  go  to  the  caboose,  which  plain- 
tiff did.  Thereafter  plaintiff  was  injured  by 
jumping  from  the  train,  on  the  advice  of  the 
fireman,  just  prior  to  the  engineer's  running  the 
engine  and  some  of  the  first  cars  off  the  track 
at  a  derailing  device,  held,  that  the  engineer 
bad  no  authority  to  accept  plaintiff  as  a  pas- 
senger on  the  engine,  and  that  the  conductor's 
knowledge  that  plaintiff  was  riding  there,  with- 
out objecting  thereto,  did  not  entitle  plaintiff 
to  the  rights  of  a  passoiger. 

2.  Since  plaintiff  was  not  injured  at  the  sta- 
tion, but  some  distance  therefrom,  after  he  had 
taken  passage  on  the  train,  he  did  not  become 
a  passenger  by  reason  of  the  fact  that  he  went 
to  the  station  on  the  morning  of  the  accident, 
intending  to  take  passage  on  the  train,  and  was 
directed  by  defendant's  station  agent  where  to 
go  to  board  the  same. 

8.  Where  plaintiff  took  passage  on  the  engine 
of  a  freight  train,  which  carried  passengers,  at 
the  direction  of  the  engineer,  and  was  injured 
by  the  derailment  of  the  engine,-  which  injury 
would  not  have  occurred  if  he  had  taken  pas- 
sage in  the  caboose  provided  for  passengers, 
plaintiff,  though  regarded  as  a  passenger,  was 
guilty  of  contributory  negligence,  as  a  matter 
of  law,  in  riding  on  the  engine,  and  was  there- 
fore not  entitled  to  recover. 

Appeal  from  Circuit  Court,  Sherman  Coun- 
ty;  W.  L.  Bradshaw,  Judge. 

Action  by  D.  M.  Radley  against  the  Colom- 
bia Southern  Railway  Company.  From  a 
Judgment  in  favor  of  plaintiff  defendant  ap- 
peals.   Beversed. 

TUB  la  an  action  to  recover  damages  for 
an  injury  the  plaintiff  received  in  Jumping 
from  one  of  the  defendant's  locomotlvea  up- 
on  wliich   he   was  riding.    The   defendant 

1 1.  See  Carriers,  vol.  I,  Cent  Dig.  H  Itttt.  WL 


Digitized  by 


Google 


Or.) 


BADLBY  V.  COLUMBIA  SOUTHERN  RY.  CO. 


213 


owns  and  operates  a  railroad  from  Biggs 
Station,  on  ttte  line  of  the  Oregon  Railroad 
&  Navigation  Company,  south  to  Shanlko. 
For  some  distance  out  of  Biggs  there  is  an 
up  grade  on  defendant's  road,  at  the  foot 
of  which,  in  pursuance  of  the  demand  of  the 
Oregon  Itallroad  &  Navigation  Company,  it 
had  put  in  a  derailer  for  the  purpose  of  de- 
railing a  runaway  car  or  train,  and  prevent- 
ing a  collision  with  either  Oregon  Railroad 
&  Navigation  or  its  own  trains  on  the  line 
or  in  the  yard.  The  plaintiff  resides  at  Biggs. 
On  the  day  before  the  accident  he  went  on 
some  business  to  Wasco,  the  first  station  on 
defendant's  road.  When  ready  to  return 
home  in  the  evening,  he  went  to  the  station 
to  learn  whether  a  delayed  freight  train, 
wlilch  carried  passengers,  was  going  on 
through,  and  there  met' the  conductor  of  the 
train,  who  told  him  that  It  would  not  go  until 
morning,  and  that  be  might  go  down  on  it 
then,  provided  he  was  at  the  station  in  time. 
The  next  morning  the  plaiqtifC  purchased 
some  provisions,  and  bad  them  delivered  at 
the  station.  He  soon  after  went  down  him- 
self, and  met  the  station  agent,  who  told 
him  that  his  things  had  been  put  aboard  the 
train,  and  that,  if  he  desired  to  ride  thereon, 
be  would  have  to  go  to  where  it  was  stand- 
ing, some  three  or  four  hundred  feet  sonth 
of  the  depot,  as  it  would  not  or  could  not 
stop  after  it  had  started.  The  train  con- 
sisted of  an  engine  and  tender,  15  loaded 
cars,  and  the  caboose.  The  plaintiff,  with- 
out purchasing  a  ticket  or  paying  his  fare, 
started  up  the  track  to  get  on.  the  caboose, 
but  before  be  reached  it  the  signal  to  start 
bad  been  given,  and  after  be  had  gone  two 
or  three  car  lengtlis  past  the  engine,  the  en- 
gineer called  out  to  bim,  saying:  "Come,  get 
on  h^re.  I  haven't  time  to  wait.  We  want  to 
start  right  out"— wben  the  plaintiff  got 
aboard  the  engine.  At  that  time  the  con- 
ductor was  on  the  top  of  the  train,  about  two- 
thirds  of  the  -way  back  to  the  rear,  but  he 
did  not  say  anything,  and  there  is  no  direct 
evidence  that  he  saw  the  plaintiff,  or  knew 
that  he  got  aboard  the  engine.  The  plaintiff 
rode  on  the  engine  to  Biggs,  but  wben  the 
train  reached  the  derailing  switch  it  was  not 
stopped,  as  was  the  custom,  so  that  some  one 
could  go  forward  and  close  the  switch,  but, 
as  we  must  assume  from  the  verdict  of  the 
Jury,  through  the  negligence  and  careless- 
ness of  the  defendant  and  its  servants,  the 
engine  and  the  first  three  cara  ran  off  the 
track  and  onto  the  ties,  the  caboose  and  the 
other  cars  remaining  on  the  track.  When  it 
was  apparent  that  the  engine  was  going  into 
the  open  switch,  the  plaintiff,  in  response  to 
a  suggestion  from  the  fireman,  leaped  to  the 
ground,  breaking  hH  leg,  for  which  injury 
he  seeks  to  recover  in  this  case.  Bis  action 
is  based  upon  allegations  that  be  was  a  pas- 
senger, and  that  the  accident  occurred  on  ac- 
count of  the  carelessness  of  the  defendant. 
The  defense  is  that  he  was  not  a  passenger, 
but  a  trespasser,  and  that  the  accident  was 


due  to  his  contributory  negligence  in  riding 
at  an  exposed  and  unusual  place  on  the  train. 
He  bad  a  verdict  and  Judgment  in  the  court 
below,  and  the  defendant  appeals. 

Wallace  McCamant,  for  appellant  W.  H. 
Wilson,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  There 
were  many  points  discussed  by  counsel  at 
the  argument  and  in  the  briefs,  but  the  con- 
troversy centers  around  the  question  as  to 
whether  the  plaintiff  was  a  passenger  at  the 
time  of  the  accident,  and  entitled  to  the 
rights  and  protection  of  such,  and,  if  so, 
whether  he  is  guilty  of  such  contributory 
negligence  in  riding  on  the  engine  as  will 
bar  a  recovery.  There  is  no  contention  that 
be  was  a  passenger  because  of  anything 
said  or  done  by  the  engineer.  It  is  ad- 
mitted by  the  plaintiff  that  the  engineer  had 
no  authority  to  bind  the  defendant  by  invit- 
ing plaintiff  to  ride  on,  bis  engine,  or  to 
create  the  relation  of  passenger  and  carrier 
between  him  and  defendant  It  is  argued, 
however,  that  plaintiff  was  a  passenger,  be- 
cause (1)  he  was  riding  on  the  engine  with 
the  knowledge  of,  and  without  objection 
from,  the  conductor;  and  (2)  he  went  to  the 
station  on  the  morning  of  the  accident,  In- 
tending to  take  passage  on  the  train,  and 
was  directed  by  the  station  agent  of  the 
defendant  where  to  go  to  board  the  train. 
There  is  no  pretense  that  the  plaintiff  was 
on  the  engine  by  the  express  Invitation,  di- 
rection, or  permission  of  the  conductor.  It 
is  only  sought  to  infer  from  the  testimony 
and  surrounding  circumstances  that  the  con- 
ductor probably  knew  that  be  was  aboard 
the  engine,  although  such  an  inference  is 
hardly  warranted  by  the  testimony.  But 
even  if  the  conductor-had  knowledge  of  the 
fact,  it  was  not  sufficient  to  make  him.  a 
passenger.  The  train  was  about  to  start  at 
the  time  the  plaintiff  lK)arded  the  engine; 
the  signal  had  already  been  given;  and  it 
was  not  the  duty  of  the  conductor  to  delay 
the  departure  of  the  train,  or  to  stop  it  after 
it  tiad  started,  before  reaching  the  next  sta- 
tion, to  put  the  plaintiff  off,  in  order  to  pre- 
vent him  from  becoming  a  passenger. 
Downey  v.  Railway  Company,  28  W.  Va. 
732;  Atchison,  etc.,  R.  Co.  v.  Headland,  18 
Colo.  477,  38  Pac.  185,  20  I>.  R.  A.  822. 
Again,  the  company  had  provided  a  car  at- 
tached to  the  train  for  the  carriage  of  pas- 
sengers, and  the  plalntlfT  had  knowledge  of 
that  fact  The  mere  silent  acquiescence  of 
the  conductor  in  bis  riding  on  an  engine 
would  therefore  not  make  him  a  passenger. 
4  Elliott,  Railroads,  §  1580;  Vh-glnla  Midland 
R.  Co.  V.  Roach,  83  Va.  375,  5  S.  K  175.  A 
conductor,  of  course,  has  cliarge  of  the  train, 
and  has  authority  to  assign  passengera  to 
cara  and  seats.  Ordinarily,  if  he  directs  a 
passenger  to  take  a  certain  place  on  the 
train,  the  passenger  may  obey  him  without 
losing  bis  status  as  a  passenger,  or  being 
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guilty  of  contributory  negligence,  as  a  mat- 
ter of  law,  unless,  perhaps,  the  place  is  so 
obviously  unsafe  and  dangerous  that  no  rea- 
sonably prudent  person  would  consent  to  oc- 
cupy it,  even  If  directed  to  do  so.  But  a 
conductor's  mere  knowledge  that  a  person 
Is  riding  at  an  unsuitable  or  exposed  place 
on  the  train,  or  one  he  knows  is  not  designed 
for  carrying  passengers,  does  not  make  the 
person  a  passenger,  or  charge  the  carrier 
with  that  high  degree  of  care  toward  him 
which  it  owes  to  one  whom  it  has  accepted 
and  agreed  to  transport  as  a  passenger. 
Where  one  has,  by  entering  a  car  provided 
by  a  railway  company  for  that  purpose,  be- 
come in  fact  a  passenger,  he  perhaps  does 
not  lose  such  status  by  assuming  a  danger- 
ous position  on  the  train,  assigned  him  by 
the  direction  or  consent  of  the  employes  in 
charge  thereof,  although  under  such  circum- 
stances he  may  even  be  guilty  in  some  in- 
stances of  such  contributory  negligence  as 
would  preclude  a  recovery.  3  Thompson, 
Negligence,  §  2671;  Brown  v.  Scarboro  (Ala.) 
12  South.  2V®;  Willmot  v.  Corrigan  Consol- 
idated St.  Ry.  Co.  (Mo.  Sup.)  17  S.  W.  490; 
Lake  Shore  &  Michigan  Southern  Ry.  Co.  v. 
Brown,  123  111.  162,  14  N.  E.  197,  5  Am.  St 
Rep.  510;  Indianapolis,  etc.,  Ry.  Co.  v. 
Horst,  93  U.  S.  291,  23  L.  Ed.  89S.  Before 
this  principle  can  apply,  however,  he  must 
flrst  become  a  passenger,  and  be  does  not  as- 
sume that  relationship  by  volimtarily 
boarding  an  engine,  which  Is  obviously  not 
designed  for  the  carriage  of  passengers. 
McGucken  v.  Western  N.  Y.  &  P.  R.  Co.,  77 
Hun,  69,  28  N.  Y.  Supp.  298;  Virginia  Mid- 
land R.  Co.  V.  Roach,  supra;  Robertson  t. 
New  York  &  Erie  R.  Co.,  22  Barb.  91.  The 
plaintiff,  therefore,  did  not  become  a  pas- 
senger by  riding  on  the  engine  with  the  si- 
lent acquiescence  of,  and  without  objection 
from,  the  conductor,  even  if  the  evidence  Is 
sufficient  to  sustain  his  position  on  this 
point. 

Nor  did  he  become  a  passenger  on  the 
train  because  he  went  to  the  station  for 
that  purpose.  Where  one  goes  to  a  railway 
station  at  a  reasonable  time  before  the  de- 
parture of  a  train  for  the  purpose  of  travel- 
ing thereon,  he  may  be  regarded  as  a  passen- 
ger in  so  far  as  it  may  relate  to  an  injury 
received  through  the  negligence  or  careless- 
ness of  the  company  while  in  or  about  the 
station  or  attempting  to  board  the  train.  AI- 
lender  v.  Chicago,  Rock  Island  &  Paclflc  R. 
Co.,  37  Iowa,  264;  Grimes  v.  Pennsylvania 
Company  (C.  C.)  36  Fed.  72;  Warren  v. 
Fitchburg  R.  Co.,  8  Allen,  227,  85  Am.  Dec. 
700;  Exton  v.  Central  R.  Co.,  62  N.  J.  Law, 
7,  42  Atl.  486.  The  plaintiff,  however,  was 
not  injured  at  the  station,  but  while  riding 
on  the  train  eight  or  ten  miles  distant  there- 
from; and  the  duty  of  the  company  to  him 
must  be  determined  by  the  relation  he  bore 
to  it  on  the  train,  and  not  while  he  was  at 
the  station.  One  does  not  become  a  passen- 
ger on  a  railway  train  until  he  has  come 


under  the  charge  of  the  carrier  by  boarding, 
or  attempting  to  board,  at  Its  Invitation,  a 
car  thereof  used  or  held  out  by  it  for  the 
transportation  of  passengers.  The  relation 
of  passenger  and  carrier  is  one  of  contract, 
and  requires  the  assent  of  both  parties.  To 
become  a  passenger,  one  mnst  put  himself  in 
charge  of  the  carrier,  with  the  bona  fide 
Intention  of  being  carried,  and  the  carrier 
must  receive  and  accept  him  as  such.  4 
Elliott,  Railroads,  g  1579;  5  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  488;  Webster  v.  Fitch- 
burg R.  Co.,  161  Mass.  298,  37  N.  E.  1^,  24 
L.  R.  A.  521;  Illinois  Central  R.  Co.  v. 
O'Keefe,  168  111.  115,  48  N.  E.  294,  39  L.  R. 
A.  148,  61  Am.  St  Rep.  68.  Of  course,  there 
is  hardly  ever  any  formal  act  by  the  pas- 
senger in  putting  himself  in  the  care  of  the 
carrier,  or  by  the  carrier  in  accepting  him 
as  a  passenger,  but  these  relations  are  com- 
monly implied  from  the  circumstances.  The 
railway  company  holds  itself  out  as  ready 
to  receive  as  passengers  all  who  are  will- 
ing to  be  governed  by  its  rules  and  regula- 
tions, and  who  present  themselves  at  a  prop- 
er place,  at  a  proper  time,  and  in  a  proper 
manner.  By  providing  certain  cars  attach- 
ed to  a  train  for  the  carrying  of  passengers, 
the  company  impliedly  invites  all  persons  de- 
siring to  be  transported  to  enter  such  cars, 
and  one  who  accepts  such  invitation'  in  good 
faith  becomes  a  passenger  without  any  fur- 
ther act  on  the  part  of  the  company.  The 
providing  of  such  cars,  however,  manifests 
an  intention  on  the  part  of  the  company  not 
to  accept  a  person  as  a  passenger  who  in 
boarding  the  train  voluntarily  enters  one  of 
its  cars  or  vehicles  which  is  obviously  not 
intended  for  the  carriage  of  passengers,  even 
though  he  may  have  been  at  the  station  for 
the  purpose  of  traveling  on  the  train,  and 
has  a  ticket  entitling  him  to  ride.  The  rela- 
tion of  passenger  and  carrier  can  only  be- 
gin when  the  passenger  puts  himself  in 
charge  of  the  carrier  for  the  purpose  of  be- 
ing transported  on  the  train.  It  is  not 
enough  that  he  may  have  a  ticket  or  may 
have  an  immediate  intention  to  become  a 
passenger.  He  is  not  such,  so  far  as  the  act 
of  carriage  is  concerned,  until  be  actually 
puts  himself  under  the  charge  of  the  com- 
pany by  entering  a  car  provided  by  it  for 
the  purpose.  Thus,  in  Illinois  Central  R. 
Co.  V.  O'Keefe,  supra,  the  deceased,  who 
bad  transportation  entitling  him  to  ride  on 
the  train,  got  upon  the  front  platform  of 
the  baggage  car  after  the  train  liad  started 
from  the  station,  and  while  riding  there  was 
killed  by  a  collision  with  a  freight  train. 
The  conductor  and  engineer  saw  him  climb 
on  the  front  platform,  but  did  not  see  him 
afterward.  The  court  held  tlut  he  was  not 
a  passenger,  because  he  was  riding  in  a 
place  not  provided  by  the  company  for  the 
carriage  of  passengers.  In  the  course  of 
the  opinion  It  is  said:  "It  was  also  neces- 
sary for  the  plaintiff  to  prove  that  the  rela- 
tion of  passenger  and  carrier  existed   be- 
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tweea  the  deceased  and  the  defendant  This 
relation  which  was  claimed  to  exist  is  a  con- 
tract relation.  A  railroad  company  holds  It- 
self out  as  ready  to  receive  and  carry,  and 
is  bound  to  receive  and  carry,  all  passengers 
who  offer  themselves  as  such  at  the  places 
provided  for  taking  passage  on  its  trains, 
and  who  take  such  passage  in  the  cars  pro- 
vided for  passengers.  When  one  so  pre- 
sents himself,  the  contract  relation  under 
which  he  acquires  the  rights  of  a  passenger 
may  be  either  express,  or  may  be  implied 
from  the  circumstances.  If  a  person  goes 
upon  cars  provided  by  the  railroad  company 
for  the  transportation  of  passengers,  with 
tbe  purpose  of  carriage  as  a  passenger,  with 
the  consent,  express  or  implied,  of  the.  rail- 
road company,  he  is  presumptively  a  passen- 
ger. •  •  •  Both  parties  must  enter  into 
and  be  bound  by  the  contract  The  passen- 
ger may  do  this  by  putting  himself  into  tbe 
care  of  the  railroad  company  to  be  trans- 
ported, and  the  company  does  it  by  express- 
ly or  Impliedly  receiving  him  and  accepting 
him  as  a  passenger.  The  acceptance  of  the 
passenger  need  not  be  direct  or  express,  but 
there  must  be  something  from  which  it  may 
be  fairly  Implied.  One  does  not  become  a 
passenger  until  be  has  put  himself  in  charge 
of  the  carrier,  and  has  been  expressly  or  im- 
pliedly received  as  such  by  the  carrier." 

Again,  in  M.,  K.  &  T.  Ry.  Co.  v.  Williams, 
91  Tex.  265.  42  S.  W.  855,  the  plaintiff  desir- 
ing to  return  to  his  home,  got  on  the  front 
platform  of  a  passenger  train  at  one  of  the 
stations,  because  he  did  not  have  time  to  get 
on  elsewhere.  He  bad  money  with  which  to 
pay  bis  fare,  and  intended  to  do  so,  but  had 
no  ticket  After  the  train  started  tbe  fire- 
man began  throwing  water  on  him  from  a 
hose,  and  continued  doing  so  until  he  jumped 
off  tbe  train  and  was  injured.  It  was  held 
that  he  was  not  a  passenger,  and  could  not 
recover,  because  he  did  not  take  passage  on 
that  part  of  the  train  provided  by  the  com- 
pany for  carrying  passengers.  The  court 
after  discussing  what  constitutes  a  passenger, 
and  saying  that,  in  order  to  raise  the  implied 
contract  the  party  desiring  to  be  carried  by 
the  railroad  company  must  take  passage  on 
that  part  of  the  train  provided  by  it  for  car- 
rying passengers,  say:  "Notwithstanding  the 
statute  permits  the  payment  of  fares  upon 
the  train,  we  think  it  a  reasonable  regulation 
for  tbe  company  to  make  that  it  should  estab- 
lish places  at  which  to  receive  its  passengers, 
and  designate  coaches  for  them  to  ride  in. 
It  Is  proper  that  the  carrier  should  be  notified 
of  tbe  presence  of  all  persons  claiming  the 
protection  of  passengers;  otherwise  it  would 
be  unable  to  distinguish  between  such  per- 
sons and  those  who  might  be  trespassers, 
where  they  enter  portions  of  the  train  not 
used  for  the  carriage  of  passengers.  By  this 
rule  the  rights  of  a  carrier  and  a  passenger 
would  be  alike  guarded,  while,  on  tbe  other 
band,  if  the  person  seeking  passage  on  the 
train  were  permitted  to  board  any  part  of  the 


train,  as  expressed  in  the  Instruction,  the 
carrier  would  be  placed  under  the  highest  ob- 
ligation to  one  with  whom  it  did  not  know  It 
sustained  the  relation  of  carrier  to  passen- 
ger." In  Chicago  &  Erie  R.  Co.  v.  Field,  7 
Ind.  App.  172,  34  N.  B.  406,  52  Am.  St  Rep. 
444,  the  plaintiff  was  at  the  station  on  de- 
fendant's road,  and  desired  to  go  to  another 
station.  When  the  train  stopped,  he  boarded 
the  front  platform  of  the  express  car.  After 
the  train  started,  a  brakeman  appeared,  in- 
quired where  he  was  going,  and  demanded 
his  fare,  which  was  paid  in  full.  He  rode  on 
tbe  platform  until  a  short  distance  from  his 
destination,  when  he  was  discovered  by  the 
conductor  and  expelled  from  tbe  train.  In 
an  action  against  tbe  company  for  breach  of 
contract  the  court  held  that  plaintiff  was  not 
a  passenger,  but  a  trespasser,  and  that  the 
payment  of  fare  to  the  brakeman  created  no 
contractual  relation  between  plaintiff  and  de- 
fendant, because  it  was  paid  at  a  place  and 
upon  a  vehicle  not  set  apart  for  passengers. 
In  Merrill  v.  Eastern  Railroad,  139  Mass.  238, 
1  N.  B.  548,  52  Am.  Rep.  705,  the  plaintiffs 
Intf'Atate  had  been  traveling  on  an  engine, 
but  got  off  at  one  of  the  stations,  and  after 
the  conductor  had  called  "All  aboard,"  and 
the  train  had  started,  got  on  the  front  plat- 
form of  the  first  car,  and  when  the  train  had 
gone  a  short  distance  he  fell  off  and  was 
killed.  The  court  held  that  he  did  not  be- 
come a  passenger  by  riding  on  tbe  engine,  be- 
cause It  was  a  place  which  every  one  knows 
is  not  intended  for  passengers,  but  assuming 
that  his  status  on  the  engine  did  not  give 
character  to  his  subsequent  relation  to  the 
company,  and  that  he  was  In  the  same  posi- 
tion at  the  time  of  the  accident  as  if  he  had 
i  attempted  to  get  on  the  train  at  tbe  station 
I  for  the  first  time,  he  was  still  not  a  passen- 
ger, because  outside  of  any  implied  invita- 
tion of  the  company,  and  was  riding  at  an 
improper  place  on  the  train.  Other  cases 
might  be  referred  to  to  the  same  effect,  but 
these  are  suflSclent  for  the  purpose.  In  each 
of  them  the  injured  party  attempted  to  board 
tbe  train  at  the  station,  and  was  therefore, 
perhaps,  a  passenger,  in  the  sense  that,  if  he 
had  been  injured  at  the  station  by  the  negli- 
gence of  the  defendant,  he  could  have  re- 
covered; but  his  right  to  recover  for  any  in- 
jury received  while  riding  on  the  train  was 
made  to  depend  upon  whether  the  company 
had  accepted  and  agreed  to  carry  him  as  a 
passenger  thereon.  There  Is  no  suggestion  in 
any  of  the  cases  that  his  right  to  ride  on  the 
engine  or  other  exposed  place  on  the  train 
was  affected  In  any  way  by  the  fact  that  he 
went  to  the  station  intending  to  take  passage 
on  the  train.  Going  to  a  railway  station  for 
such  purpose  only  indicates  a  design  to  enter 
into  the  relation  of  passenger  and  carrier,  but 
it  does  not  create  it  so'  far  as  it  may  relate 
to  the  contract  of  carriage.  All  the  authori- 
ties concur  that,  in  order  to  entitle  a  person  to 
the  rights  of  a  passenger,  he  must  intend  to 
ride  in  a  proper  place  on  the  train.     "Bvery 
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person  being  carried  upon  a  pnbllc  conveyance 
asually  employed  In  the  carriage  of  passen- 
gers," says  Mr.  Hutchinson,  "is  presumed  to 
be  lawfully  upon  it  as  a  passenger.  But  If  a 
person,  by  bis  own  solicitation  or  by  bis  own 
consent,  Is  carried  upon  a  vehicle  or  convey- 
ance which  is  not  used  for  the  purpose  of  pas- 
senger carriage,  and  this  be  icnown  to  him, 
there  can  be  no  such  presumption,  although  the 
owner  may  be  a  common  carrier  of  passengers 
by  other  and  different  means  of  conveyance." 
Hutchinson,  Carriers,  i  554.  A  railway  com- 
pany owes  to  its  passengers  the  highest  pos- 
sible degree  of  slcill  in  transporting  them, 
and  in  the  management  and  operation  of  the 
train,  and  is  liable  for  slight  negligence. 
Therefore,  as  said  by  the  Supreme  Court  of 
Illinois  in  Chicago  &  Eastern  Illinois  R.  Co. 
V.  Jennings,  100  III.  47S,  60  N.  E.  818,  54  L. 
R.  A.  827,  "it  seems  plain  that  the  circum- 
stances must  be  such  that  the  company  will 
understand  that  such  a  person  Is  a  passenger 
In  Its  care,  and  entitled  to  Its  protection. 
The  company  certainly  has  a  right  to  know 
that  the  relation  and  duty  exist,  and  the 
passenger  must  be  at  some  place  provided  by 
the  company  for  passengers,  or  some  place 
occupied  or  used  by  them  in  waiting  for  or 
getting  on  or  off  trains.  Whenever  a  person 
goes  into  such  a  place  with  the  intention  of 
taking  passage,  he  may  fairly  expect  that  the 
company  will  understand  that  he  is  a  pas- 
senger and  protect  him.  If  he  could  be  a 
passenger  before  reaching  such  a  place,  there 
would  be  no  limit  or  place  where  it  could  be 
said  that  he  became  a  passenger."  Or,  as 
expressed  by  the  Supreme  Court  of  Virginia 
Jammison  v.  Chesapeake,  etc.,  R;  Co.,  92  Va. 
327,  23  S.  E.  758,  53  Am.  St  Rep.  813):  "Rail- 
road corporations  owe  a  high  degree  of  duty 
to  their  passengers.  They  must  do  all  for 
their  safety  that  human  skill  and  foresight 
may  suggest,  and  are  responsible  for  any — 
even  the  slightest— neglect;  but,  that  the  pas- 
senger may  hold  the  company  to  this  high 
degree  of  responsibility,  it  is  incumbent  upon 
Iiim  to  occupy  the  position  upon  the  train 
assigned  to  passengers,  and,  if  he  voluntarily 
assumes  a  position  of  peril,  and  injury  results 
from  it,  he  cannot  recover."  The  plaintiff, 
having  voluntarily  entered  a  car  on  the  train 
of  the  defendant  which  was  obviously  not  In- 
tended for  the  carriage  of  passengers,  and 
which  he  must  have  known  and  did  know 
was  designed  exclusively  for  the  employes 
of  the  railway  company,  was  not,  in  our 
opinion,  a  passenger,  and  is  not  entitled  to 
recover  for  that  reason. 

But,  if  we  are  mistaken,  and  under  any 
possible  view  he  Is  to  be  regarded  as  a  pas- 
senger at  the  time  of  the  accident,  he  was 
guilty  of  such  contributory  negligence,  as  a 
matter  of  law,  in  riding  in  the  engine,  as 
would  bar  a  recovery.  A  railway  locomotive 
is  not  a  place  intended  for  the  carriage  of 
passengers,  and  an  adult  person  who  is  in- 
jured In  consequence  of  riding  thereon,  even 
with  the  silent  acquiescence  of  the  conductor 


or  the  direction  of  the  engineer,  cannot  re- 
cover, where  he  would  not  have  been  Injured 
If  be  had  been  in  his  proper  place  on  the 
train.  5  Am.  &  E^iig.  Ency.  Law  (2d  Ed.)  674; 
3  Thompson,  Negligence,  2943;  Beach,  Con. 
Negligence,  154;  1  Fetter,  Carriers,  {  175. 
The  engineer  has  no  authority  to  bind  the 
company  by  accepting  him  as  a  passenger 
on  his  engine,  and  the  mere  consent  of  a 
conductor  will  not  justify  a  passenger  in 
occupying  a  place  of  obvious  danger,  not 
designed  or  Intended  for  the  use  of  passen- 
gers. Thus,  as  said  by  Mr.  Wood:  "Where 
a  person  voluntarily  and  unnecessarily  puts 
himself  In  a  position  of  danger,  he  cannot 
excuse  the  act  because  he  was  permitted  to 
do  so  by  the  company's  agents,  in  direct  vio- 
lation of  their  rule."  Wood,  Railway  Law, 
p.  1109,  i  304.  Again,  on  page  1083,  {  301, 
the  same  author  says:  "The  presumption  of 
law  Is  that  persons  riding  upon  trains  of 
a  railroad  carrier  which  are  palpably  not  de- 
signed for  the  transportation  of  persons  are 
not  lawfully  there,  and.  If  they  are  permit- 
ted to  be  there  by  the  consent  of  the  car- 
rier's employes,  the  presumption  is  against 
the  authority  of  the  employes  to  bind  the 
carrier  by  such  consent."  In  Hlckey  v.  Bos- 
ton &  Lowell  R.  Co.,  14  Allen,  429,  the  court 
use  the  following  language:  "If  sufficient 
and  suitable  provisions  be  made  within  the 
car  for  all  passengers,  the  managers  of  the 
train  are  not  under  obligations  to  restrict 
them  to  their  proper  places,  nor  to  prevent 
them  from  acts  of  imprudence.  If  they  vol- 
untarily take  exposed  positions,  with  no  oc- 
casion therefor,  nor  inducement  thereto,  caus- 
ed by  the  managers  of  the  road,  except  a 
bare  license  by  noninterference  or  express 
permission  of  the  conductor,  they  take  the 
special  risks  of  that  position  upon  them- 
selves." In  S.  L.  S.  W.  R.  Co.  v.  Rice,  9 
Tex.  Civ.  App.  509,  29  S.  W.  525,  the  plaintiff 
at  the  time  of  the  accident  was  riding  on 
the  top  of  the  caboose  with  the  assent  of 
the  conductor,  because,  as  he  contended,  the 
car  was  so  crowded  that  there  was  no  room 
inside.  The  court  held  that  there  being  no 
room  inside  the  car  would  not  justify  the 
plaintiff  in  taking  a  position  of  obvious  dan- 
ger by  riding  at  a  place  not  designed  by  the 
company  for  the  use  of  passengers,  nor  would 
the  consent  of  the  conductor  relieve  him 
from  using  that  degree  of  care  that  a  person 
of  ordinary  prudence  would  exercise,  in 
Texas  &  Pacific  By.  Co.  v.  Boyd,  6  Tex.  Civ. 
App.  205,  24  S.  W.  1086,  a  passenger  who 
was  riding  on  the  engine  was  injured  In  a 
collision;  and  It  was  held.  In  effect  that  by 
voluntarily  taking  a  place  upon  the  train 
more  hazardous  than  that  provided  by  the 
carrier  for  passengers,  when  such  hazard 
was  known,  or  might  have  been  known  by 
the  use  of  ordinary  care,  he  thereby  assum- 
ed the  risks  of  the  increased  danger,  and 
could  not  recover  for  an  injury  received 
while  so  riding  which  would  not  have  been 
received  If  he  had  been  at  a  proper  place 
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on  the  train.  In  Sanders  t.  Chicago,  Rock 
Island  &  Pacific  R.  Co.,  10  Okl.  325,  61  Pac. 
1075,  the  plaintiff  went  to  the  railway  sta- 
tion, and  purchased  from  defendant's  agent 
a  ticlcet  entitling  him  to  ride  on  a  train 
then  standing  at  the  station.  Before  be 
could  get  on  the  train,  however,  the  vestibule 
door  was  closed  and  locked;  and,  as  he  was 
unable  to  get  the  door  open,  he  concluded 
to  ride  on  the  step,  which  he  did  for  a  time, 
and  ttien  fell  off  and  was  injured.  It  was 
held  that  he  was  guilty  of  contributory  neg- 
ligence, and  could  not  recover,  although  It 
would  seem  that  he  was  compelled  to  ride 
on  the  step  or  wait  for  another  train.  In 
Railroad  Company  ▼.  Jones,  96  U.  S.  439, 
24  L.  Ed.  506,  the  plaintiff,  an  employe  of 
the  defendant,  whom,  with  other  employes. 
It  was  accustomed  to  carry  to  and  from  his 
work,  was  told  by  the  person  in  charge  of 
the  train  that  they  were  about  to  start,  and 
to  "Jump  on  anywhere,"  and  climbed  upon 
the  pilot  of  the  locomotive,  and  rode  there 
antil  he  was  injured.  The  court  held  that 
he  was  guilty  of  such  negligence  as  would 
preclude  a  recovery,  Mr.  Justice  Swayne  say- 
teg:  "There  was  room  for  him  in  the  box 
«ar.  He  should  have  taken  his  place  there. 
He  could  have  gone  Into  the  box  car  in  as 
little,  if  not  less,  time  than  it  took  to  cUmb 
to  the  pilot.  The  knowledge,  assent,  or  di- 
rection of  the  company's  agents  as  to  what 
he  dhl  is  immaterial.  If  told  to  get  on  any- 
where, that  the  train  was  late,  and  that  he 
must  hurry,  this  was  no  Justification  for  tak- 
teg  such  a  risk.  As  well  might  he  have  oliey- 
«d  a  suggestion  to  ride  on  the  cowcatcher, 
«r  put  himself  on  the  track  before  the  ad- 
vancing wheels  of  the  locomotive.  The  com- 
pany, though  bound  to  a  high  degree  of  care, 
did  not  insure  his  safety.  He  was  not  an 
Infant  nor  non  compos.  The  liability  of  the 
company  was  conditioned  upon  the  exercise 
of  reasonable  and  proper  care  and  caution 
on  his  part  Without  the  latter,  the  former 
«oald  not  arise."  These  authorities  all  go 
to  the  effect  tliat  when  a  passenger  assumes 
a  place  of  obvious  danger  on  a  railway  train, 
not  intended  by  the  carrier  for  passengers, 
be  assumes  the  increased  risk  caused  there- 
by. But  it  is  argued  that  ttiis  rule  can  only 
apply  to  persons  who  voluntarily  ride  at  ez- 
'  posed  and  dangerous  places,  and  that  the 
plaintiff  was  not  so  riding  on  the  engine, 
but  was  in  some  way  compelled  to  do  so, 
and  therefore  the  doctrine  has  no  application 
to  him.  There  Is,  however,  no  evidence 
showing  or  tending  to  show  that  the  plain- 
tiff was  compelled  or  required  to  ride  on  the 
engine  by  any  one  having  authority  to  act 
for  the  defendant  He  came  to  the  station 
late,  and  was  told  by  the  engineer  that  the 
train  was  about  to  start,  and  to  get  on  the 
engine.  But  the  engineer  could  not  thereby 
*)lnd  the  defendant  or  require  the  plaintiff 
to  ride  at  any  particular  place.  The  con- 
ductor was  In  charge  of  the  train,  and  there 
la  no  pretense  that  he  ordered  or  directed  the 


plaintiff  to  get  on  the  engine,  or  even  that 
he  knew,  unless  through  the  merest  possible 
inference,  that  the  plaintiff  was  riding  there, 
until  the  accident  occurred.  If  the  plaintiff 
had  got  on  the  engine  by  the  command  or 
direction  of  the  conductor,  a  different  ques- 
tion would  be  presented.  As  it  is,  however, 
his  act  was  purely  voluntary;  and  therefore 
there  is  no  ground,  as  we  view  the  record, 
for  the  position  that  tils  riding  there  was 
compulsory.  If  he  had  been  riding  In  the 
caboose  at  the  time  of  the  accident  he  would 
have  been  a  passenger,  because  in  a  place 
provided  by  the  railway  company  for  the 
carriage  of  passengers,  and.  If  injured  by  the 
negligence  of  the  defendant,  would  have  had 
a  cause  of  action -against  it  But  as  he  was 
voluntarily  on  the  engine,  and  would  not 
have  been  Injured  If  he  had  I)een  at  a  proper 
place  on  the  train,  the  defendant  Is  not  lia- 
ble. Indianapolis  r.  Horst  03  U.  S.  291,  23 
li.  Ed.  898,  and  Lake  Shore,  etc..  By.  Co. 
y.  Brown,  123  III.  162,  14  N.  B.  107,  5  Am. 
St  Rep.  510,  are  not  in  any  way  parallel 
cases.  In  each  of  them  the  Injured  party 
was  being  carried  by  the  company  under 
a  contract  and  at  the  time  of  the  accident 
was  riding  at  the  place  on  the  train  pro- 
vided by  the  defendant  for  his  carriage, 
while  here  the  plaintiff  was  rldhig  in  a  car 
obviouBly  not  designed  for  the  carriage  of 
passengers,  although  a  car  for  that  purpose 
was,  to  his  knowledge,  attached  to  the  train. 
In  th^  two  cases  referred  to  the  injured  par- 
ties were  riding  where  the  company  intended 
them  to  ride,  while  here  the  plaintiff  was 
riding  at  a  place  where  he  knew  the  com- 
pany did  not  intend  passengers  to  ride. 

It  follows  from  these  views  that  the  Judg- 
ment of  the  court  below  must  be  reversed, 
and  the  cause  remanded  for  such  further 
proceedings  as  vofkj  be  proper,  not  Inconsist- 
ent with  this  opinion. 

""■^  (44  Or.  »6T) 

CARLYLB  V.  SLOAN  et  aL  * 
(Supreme  Court  of  Oregon.    Feb.  8,  1004.) 

VENDOR  AND  PURCHASER  —  BOONDARIES  — 
PLATS— SURVEY— CLOUD  ON  TITLE— REMOV- 
AL—ACTION  —  ESTOPPEL  —  PLEADING  —  OB- 
JECTIONS AFTER  TRIAL. 
1.  The  Q-wner  of  urban  property  lying  be- 
tween a  rlrer  and  the  Pacific  Ocean  platted  the 
same  and  directed  a  surveyor  to  lay  out  the 
addition  in  lots  and  blocks,  etc.,  the  owner  in- 
tending that  the  west  boundary  of  the  subdivi- 
sion  should  extend  to  the  east  bonndary  of  the 
tide  land  belonging  to  another,  which  was  sup- 
posed to  be  the  gOTemment  meander  line  of 
the  ocean.  The  surveyor,  however,  so  sur- 
veyed the  tract  as  to  leave  a  strip  of  land  100 
feet  wide  between  high-water  mark  and  the 
west  line  of  the  blocks  as  actually  surveyed, 
but  the  plat  of  the  subdivision  made  by  the  sur- 
veyor and  filed  did  not  show  sudi  strip,  but  rep- 
resented the  ocean  as  the  west  boundary  of  the 
land.  Thereafter  defendant  H.,  who  was  the 
owner's  agent,  caused  copies  of  the  recorded 
plat  to  be  made  for  exhibition  to  intending  pur- 
'cbasers,  and  a  sale  of  all  of  the  west  lots  of 
the  addition  was  made  to  plaintiff  based  on  such 
plat  all  the  parties  believing  at  the  time  that 
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the  west  line  of  the  block  extended  to  high- 
water  mark.  Thereafter  defendants  discovered 
the  error,  and  defendant  H.,  after  representing 
to  the  previous  owner  that  plaintiff  did  not 
want  the  intervening  strip,  succeeded  in  pur- 
chasing the  same  from  him.  Held,  that  plain- 
tiff was  jastified  in  assuming  that  the  plat  by 
which  she  purchased  was  correct,  and  was  not 
bound  by  the  survey  as  actually  marked  out  on 
the  ground. 

2.  Where  a  plat  of  city  lots  showed  them  to 
extend  to  the  hi^h-water  mark  of  the  Pacific 
Ocean,  and  plaintiff  purchased  the  lots  without 
noticing  the  figures  on  the  map  indicating  the 
size  thereof,  and  such  figures  would  not  nec- 
essarily convoy  information  that  the  lots  pur- 
chased did  not  extend  to  the  ocean,  plaintiff  was 
not  put  on  inquiry  by  such  figures  that  the  lots 
did  not  extend  to  high-water  mark. 

3.  Where,  on  a  sale  of  lots,  a  plat  showing 
the  lots  to  extend  to  the  Pacific  Ocean  was  used 
in  the  negotiations  for  the  "purpose  of  deter- 
mining the  boundaries  thereof,  and  there  was 
no  evidence  that  the  purchaser's  attention  vras 
called  to  survey  stakes  in  the  ground  which 
would  have  disclosed  a  strip  extending  between 
the  western  boundary  of  the  lots  as  surveyed 
and  high-water  mark,  the  purchaser  was  not 
bound  by  such  stakes. 

4.  Where,  in  a  suit  to  remove  a  cloud  on  title 
to  certain  lots,  the  facts  pleaded  were  sufficient 
to  raise  an  estoppel  against  the  defendants, 
plaintiff's  failure  to  allege  that  by  reason  of 
such  facts  defendants  were  estopped  to  assert 
title  to  the  property  in  question  as  against 
plaintiff  was  immaterial  in  equity  after  an- 
swer and  trial. 

Appeal  from  Circuit  Court,  Clatsop  County; 
Thomas  A.  McBride,  Judge. 

Suit  by  Clara  S.  Carlyle  against  Katherlne 
E.  Sloan  and  another.  From  a  judgment  In 
favor  of  plaintiff,  defendants  appeal.  Affirm- 
ed. 

This  is  a  suit  to  remove  a  cloud  from  title 
and  to  enjoin  the  defendants  from  trespass- 
ing upon  or  asserting  any  claim  to  certain 
real  property.  In  1898  Thomas  D.  Honey- 
man  owned  a  tract  of  land  In  Clatsop  county, 
which  he  laid  out  and  platted  Into  lots, 
blocks,  and  streets,  dedicating  the  same  as 
"Ocean  Grove  Annex."  This  tract  was  about 
208  feet  wide  north  and  south,  and  from 
1,000  to  1,100  feet  long  east  and  west,  and 
was  bounded  on  the  east  by  the  Necanlcum 
river  and  on  the  west  by  the  Pacific  Ocean. 
It  was  laid  out  with  one  street  extending  east 
and  west  and  one  north  and  south,  making 
four  blocks  of  ten  lots  each.  The  lots  ex- 
tended through  the  block,  and  were  number- 
ed from  1  to  10,  respectively,  beginning  at 
the  east  end  of  the  block.  The  tide  land  west 
of  Honeyman's  property  was  owned  by  E.  M. 
Grimes.  A  surveyor  employed  to  lay  out  the 
town  was  directed  to  include  therein  all  of 
Honeyman's  property,  but,  supposing  that 
Grimes'  tide  land  extended  to  the  govern- 
ment meander  line,  he  adopted  that  as  the 
west  boundary  of  the  tract,  thereby  leaving 
a  strip  of  land  about  100  feet  wide  between 
high-water  mark  and  the  west  line  of  blocks 
2  and  3  as  actually  surveyed  and  laid  out. 
The  plat  of  the  town  as  made  by  the  survey- 
or does  not  show  the  strip  of  land  referred 
to,  but  represents  the  ocean  as  the  west 
boundary  of  the  blocks  2  and  3.    The  descrip- 


tion In  the  dedication  states  that  the  north 
line  of  the  land  platted  extends  "west  to  the 
Pacific  Ocean,"  and  the  west  line  runs  "south- 
erly with  the  meanderlngs  of  said  ocean." 
The  lots  shown  on  the  plat  are  40  by  90  feet 
in  size,  except  the  fractional  ones  along  the 
river  on  the  east  and  the  ocean  on  the  west 
The  width  of  the  lots  along  the  river  Is  not 
shown  on  the  plan,  but  the  north  line  of  lot 
10  in  block  2  on  the  ocean  is  stated  to  be  38 
feet,  and  the  south  line  of  lot  10  in  block  3  Is 
91.18  feet.  About  the  time  the  property  was 
laid  out  and  platted  Honeyman  appointed 
Charles  K.  Henry  his  agent  for  its  sale. 
Henry  caused  a  plat  or  map  to  be  made  for 
exhibition  to  Intending  purchasers,  which 
shows  the  property  to  be  bounded  on  the 
west  by  the  ocean,  and,  so  far  as  any  ques- 
tion in  this  case  Is  concerned.  Is  the  same  as 
the  one  made  and  filed  by  Honeyman,  except 
that  the  two  'lots  fronting  the  ocean  arc 
Shown  to  be  relatively  much  wider  than  on 
the  original,  and  considerably  wider  than  the 
figures  on  either  map  would  indicate.  In 
1806  the  plaintiff  and  her  sister,  Mrs.  Car- 
lyle, purchased  of  Henry,  as  agent  for  Hon- 
eyman, two  lots,  upon  which  they  construct- 
ed a  summer  boarding,  house.  Henry  there- 
after sold  some  of  the  lots  In  blocks  2  and 
3  to  other  persons,  and  In  August,  1900,  sold 
to  the  plaintiff  the  remainder  of  the  proi>- 
erty  In  the  town,  consisting  of  about  27  lots, 
including  those  fronting  and  abutting  upon 
the  ocean.  She  Immediately  went  Into  pos- 
session, and  subsequently  paid  the  purchase 
price,  and  received  a  deed  from  Honeyman 
describing  the  property  as  certain  blocks  and 
lots  In  Ocean  Grove  Annex,  "according  to  the 
recorded  plat  thereof  In  the  office  of  the  re- 
corder of  conveyances  for  said  Clatsop  coun- 
ty." Some  time  afterward,  during  negotia- 
tions with  Grimes  for  the  purchase  of  the 
tide  land  In  front  of  Ocean  Grove  Annex. 
Henry  learned  that  It  was  not  true  that  the 
town  extended  to  the  ocean,  as  indicated  by 
the  map  used  by  him  In  the  sale  of  the  prop- 
erty to  the  plaintiff,  and  in  reliance  upon 
which  plaintiff  purchased,  but  that  Honey- 
man still  owned  a  strip  about  100  feet  wide 
between  the  west  line  of  blocks  2  and  3  and 
the  ocean.  He  tliereupon  sought  to  pur- 
chose  the  same  from  Honejrman,  who,  being 
assured  by  bim  that  It  was  not  wanted  by 
the  plaintiff,  sold  and  conveyed  It  by  deed 
to  the  defendant  Sloan  at  his  request  There- 
after, as  the  agent  and  representative  of  Mrs. 
Sloan,  he  attempted '  to  take  possession  of 
the  property  and  construct  a  fence  therecm, 
and  this  suit  was  brought  The  complaint 
after  describing  the  location  of  the  property, 
the  making  and  dedication  of  the  map  or  plat 
thereof  by  Honeyman,  the  sale  of  the  lots 
fronting  on  the  ocean  and  other  property 
to  plaintiff,  avers  that  during  the  negotia- 
tions for  the  sale  Henry  represented  to  her 
and  "to  her  agent  in  the  purchase  of  said 
property  that  said  lot  10  of  said  block  2  and 
said  lot  10  of  said  block  3  fronted  upon  and 
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extended  to  the  Pacific  Ocean,  and  said 
Charles  K.  Henry,  acting  as  such  agent,  pro- 
duced and  showed  to  plaintiff  and  to  her 
agent  in  the  purchase  of  said  lots  and  blocks 
maps  and  plats  of  Ocean  Grove  Annex, 
whereon  said  lots  were  shown  to  front  upon 
and  to  extend  to,  and  as  being  bounded  on  the 
west  by,  the  Pacific  Ocean,  and  represented 
to  plaintiff  and  to  her  said  agent  that  said 
maps  and  plats  were  correct  maps  and  plats 
of  said  Ocean  Grove  Annex;  all  of  which 
representations  were  believed  and  relied  up- 
on by  plaintiff  In  making  the  said  purchase 
of  said  lots  and  blocks,  and  was  an  induce- 
*ment  for  plaintiff  to  purchase  said  lots  and 
blocks."  The  answer  admits  the  platting  of 
tljp  land  by  Honeyman,  the  agency  of  Henry, 
and  the  sale  to  plaintiff,  but  denies  the  rep- 
resentations alleged  in  the  complaint,  and 
for  an  affirmative  defense  avers,  in  sub- 
stance, that  at  the  time  the  purchase  was 
made  the  plaintiff  was  shown  the  property, 
and  made  an  examination  thereof;  that  the 
stakes  set  by  the  surveyor  indicating  the  cor- 
ners of  the  lots  were  then  in  place  and  visi- 
ble; that  such  stakes  showed  the  line  of 
blocks  2  and  3  to  be  120  feet  east  of  the  high- 
water  mark  of  the  Pacific  Ocean;  that  at  the 
time  of  the  purchase  the  plaintiff  and  her 
agent  well  knew  and  admitted  that  the  lots 
did  not  extend  to  or  abut  upon  the  ocean,  but 
knew  that  there  was  a  tract  of  land  lying 
between  the  west  line  thereof  and  the  ocean, 
which  was  not  included  within  the  boundaries 
of  Ocean  Grove  Annex,  and  was  not  intend- 
ed to  be  included  In  the  sale  to  the  plaintiff. 
The  reply  put  in  issue  the  allegations  of  new 
matter  in  the  answer,  and  upon  the  trial  a 
decree  was  rendered  in  favor  of  the  plaintiff. 

W.  E.  Thomas  and  Otto  J.  Kraemer,  for 
appellants.  Charles  H.  Carey,  for  respond- 
ent. 

BEAN,  J.  (after  stating  the  facts).  It  ap- 
pears from  the  evidence  to  be  practically 
undisputed  that  at  the  time  of  the  sale  to 
the  plaintiff  of  the  then  remaining  property 
in  Ocean  Grove  Annex  it  was  understood  by 
all  parties  that  it  extended  to  and  was 
bounded  on  the  west  by  the  ocean.  Honey- 
man  says  that  he  supposed  that  lots  10  in 
block  2  and  10  in  block  3  extended  to  the 
west  line  of  the  property  owned  by  him; 
that  he  did  not  know  there  was  any  land 
between  them  and  high-water  mark;  that 
be  intended  to  sell  and  supposed  he  had  sold 
to  the  plaintiff  all  the  land  then  owned  by 
him;  that  he  thought  the  figures  on  the  plat 
indicating  the  size  of  the  fractioital  lots 
fronting  the  ocean  were  sufficient  to  cover 
the  space  between  their  east  line  .and  the 
ocean,  but  did  not  consider  the  figures  very 
material;  that  after  the  sale  to  the  plaintiff 
Henry  requested  him  to  Join  In  a  deed  with 
Grimes  for  the  ocean  frontage,  in  which  he 
then  had  an  interest,  but  he  declined  to  do 
so  because  it  was  understood  that  purchas- 


ers of  lots  in  Ocean  Grove  Annex  should 
have  the  right  to  use  the  beach;  that  later 
Henry  advised  him,  to  his  surprise,  that  the 
property  he  desired  to  purchase  did  not  be- 
long to  Grimes,  but  to  him;  that  be  sup- 
posed the  surveyor  had  laid  out  all  the  land 
to  which  he  was  entitled  in  lots  and  blocks, 
and  therefore  he  would  not  make  or  execute 
the  deed  as  requested  by  Henry;  that  he 
supposed  the  property  Henry  wanted  would 
go  to  the  plaintiff  under  her  purchase;  that 
he  asked  Henry  about  it,  and  Henry  after- 
ward told  him  that  he  had  seen .  the  plain- 
tiff, and  that  she  did  not  want  the  property; 
that  he  thereupon,  at  Henry's  request,  made 
a  deed  conveying  to  the  defendant  Sloan 
whatever  property  he  might  own  between 
the  west  line  of  blocks  2  and  3  and  the 
ocean  for  the  consideration  of  $100;  that 
he  did  not  know  Mrs.  Sloan,  and  never  had 
any  conversation  with  her. 

A.  C.  Emmons  testifies  that  Henry  pre- 
pared a  deed  for  Honeyman  to  execute,  de- 
scribing the  strip  of  land  in  controversy  by 
metes  and  bounds,  but  that  Honeyman  re- 
fused to  sign  it  because  he  was  not  sure 
that  he  owned  any  such  property;  that  he 
(the  witness)  explained  the  matter  to  Hen- 
ry, and  himself  prepared  a  deed,  the  de- 
scription of  which  was  so  worded  as  to  con- 
vey whatever  land,  if  any,  Honeyman  had, 
and,  if  he  had  none,  the  description  would 
simply  follow  the  west  line  of  blocks  2  and 
3  and  return  on  the  same. 

Mrs.  Carlyle,  who  was  the  agent  of  the 
plaintiff  in  making  the  purchase,  and  who 
transacted  all  the  business  in  connection 
therewith,  testifies  that  early  in  1900  Henry 
requested  her  to  buy  all  the  property  then 
owned  by  Honeyman  in  Ocean  Grove  An- 
nex; that,  after  examining  the  property, 
she  made  him  an  offer  for  it,  which  was  ac- 
cepted; that  before  the  purchase  she  and 
Henry  counted  the  number  of  lots  on  a  map 
or  plat  furnished  by  him,  and  looked  over 
the  ground;  that  for  some  time  prior  there- 
to she  had  had  her  bathhouses  Just  Inside 
the  high-water  line,  and  was  buying  the 
ocean  frontage,  to  be  used  for  her  bath- 
houses, and  to  prevent  the  construction  of 
buildings  thereon  which  would  obstruct  the 
view  from  her  boarding  bouse;  that  nothing 
was  said  between  her  and  Henry  at  the 
time  about  the  size  of  the  west  lots,  but  she 
thought  and  understood  that  she  was  buy- 
ing all  the  remainder  of  the  Honeyman 
tract;  that  before  the  purchase  Henry  gave 
her  a  map  or  plat  of  the  property,  showing 
the  lots  and  blocks  thereon,  which  he  had 
prepared  for  exhibition  to  purchasers,  and 
it  was  used  at  the  time;  that  lots  10  in 
block  2  and  10  in  block  3  were  both  ocean 
lots,  and  not  worth  very  much,  and  Henry 
told  her  at  the  time  that  she  would  have  to 
sell  the  inside  lots  for  a  higher  price  to  make 
up  the  deficiency;  that  some  time  after  her 
purchase  Henry  told  her  that  he  claimed 
there  was  a  strip  of  land  between  the  west 
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liue  of  the  property  sold  to  ber  and  the 
ocean,  which  belonged  to  Honeyman;  that 
she  asked  him  If  he  did  not  sell  her  all  the 
Honeyman  tract  up  to  high-tide  mark,  and 
he  said  he  thought  be  did,  and  such  was  his 
Intention;  that  Henry  asked  ber  to  pur- 
chase the  property  now  In  dispute  for  $350; 
that  in  1896,  at  the  time  she  bought  the 
property  where  her  boarding  bouse  now 
stands,  the  lots  purchased  were  staked  out, 
but  she  does  not  know  whether  the  other 
stakes  were  standing  or  not,  as  her  atten- 
tion was  not  called  to  them;  that  there  were 
no  stakes  marking  the  corners  of  the  lots 
next  to  the  ocean  at  the  time  she  bought 
the  remainder  of  the  tract  from  Henry;  that 
at  the  time  she  and  Henry  went  over  the 
ground  they  did  not  look  for  the  west  line  of 
blocks  2  and  3,  nor  was  she  shown  any 
stakes  marking  the  boundaries  of  lots;  that 
In  examining  the  property  they  walked  out 
to  the  drift  logs  where  her  bathhouse  was, 
and  back  to  the  river,  but  she  did  not  look 
for  stakes;  that  she  never  had  any  conver- 
sation with  Henry  about  the  boundaries  of 
the  lots,  and  never  measured  any  of  them; 
that  she  knew  from  an  examination  of  the 
map  that  the  ocean  lots  were  larger  than  the 
ordinary  lots,  and  Irregular  in  shape,  be- 
cause it  so  appeared  thereon;  that  she  in- 
tended to  buy,  and  thought  she  was  buying, 
to  high-water  mark;  that  she  was  not  ad- 
vised by  Henry  or  any  one  else  that  the  lots 
did  not  extend  to  that  point;  that  when 
Henry  asked  her  $350  for  the  disputed  strip 
she  told  him  she  thought  she  had  bought  it, 
but,  if  there  was  any  land  between  ber  prop- 
erty and  the  ocean,  she  would  buy  it,  al- 
though she  did  not  think  it  necessary  to  buy 
the  same  property  twice;  that  soon  after 
she  purchased  the  lots  where  her  boarding 
house  stands  Grimes  ran  a  fence  along  the 
east  side  of  the  tide  land,  cutting  her  off 
from  access  to  the  beach,  and  that  Honey- 
man bought  her  a  right  of  way  over  and 
across  the  tide  land;  that  the  fence  built 
by  Grimes  was  Just  inside  the  drift  wood, 
and  her  bathhouse  was  Just  inside  the 
fence;  that  the  fence  was  torn  down  some 
time  prior  to  her  purchase  of  the  remainder 
of  the  Honeyman  tract,  but  some  of  the 
posts  were  still  standing  at  that  time. 

Miss  Carlyle  testifies  that  she  bought  the 
fronting  on  the  ocean  because  she  needed 
it  for  her  bathhouses,  and  to  preserve  the 
view  from  the  boarding  house;  that  at  the 
time  of  the  purchase  she  knew  nothing 
about  there  being  any  stakes  marking  the 
boundaries  of  the  ocean  lots,  or  that  there 
was  any  other  property  between  her  pur- 
chase and  the  ocean;  that  Grimes'  fence  was 
inside  the  drift  logs,  and  about  high-water 
mark. 

Henry  testifies  that  about  August  1,  1900, 
after  considerable  negotiation,  he  sold  to  the 
plaintiff,  through  Mrs.  Carlyle,  all  the  prop- 
erty In  Ocean  Grove  Annex  then  owned  by 
Honeyman;  that  prior  to  that  time  he  had 


given  her  a  map  of  the  town,  with  the  size 
and  prices  of  the  lots  marked  thereon,  b» 
she  could  aid  him  in  selling  the  property; 
that  when  he  first  went  down  to  the  prop- 
erty In  1897  or  1898  the  stakes  set  by  the 
surveyor  marking  the  corners  of  the  lots  wete 
visible;  that  in  June  prior  to  the  purchase 
by  the  plaintitT  he  went  out  over  the  land 
with  her  agent,  Mrs.  Carlyle,  beginning  at  tbe 
beach  and  going  back  to  the  river;  that  they 
did  not  pay  much  attention  to  the  beacb 
frontage,  as  it  was  thought  only  the  lots  •in 
the  grove  were  valuable;  that  they  figured  out 
the  size  of  the  lots  and  the  number  she- 
would  get  for  her  money;  that  they  saw  one- 
or  two  of  the  stakes  on  the  line  between 
lots  9  and  10  In  block  2— be  was  not  sure 
which,  but  thinks  they  were  at  the  southwest 
comer  of  9  and  the  southeast  comer  of 
10;  that  he  and  Mrs.  Carlyle  took  the  plat 
and  went  over  the  lots;  that  nothing  was 
said  about  the  west  boundary,  or  the  size 
of  lots  10  in  block  2  and  10  in  block  3,  at 
that  time;  that  about  a  year  prior  thereto- 
Mra.  Carlyle  bad  attempted  to  sell  lot  1(K 
to  a  Mrs.  Maxwell,  and  at  that  time  the 
size  of  the  lot  was  discussed,  and  attention 
called  to  the  fact  tliat  it  was  larger  tlian 
an  ordinary  lot;  tliat  it  was  understood  by 
them  at  the  time  of  the  sale  to  plalntUT 
that  Grimes  owned  up  to  Ocean  Grove  An- 
nex. He  denies  that  be  represented  or  stat- 
ed to  Mrs.  Carlyle  that  blocks  2  and  3  ex- 
tended to  the  ocean,  but  says  that  he  sup- 
posed that  Grimes  owned  the  property  in. 
front  of  them;  that  It  was  the  imderstand- 
ing  of  all  the  parties  at  the  time  of  the 
sale  that  the  Grimes  tract  and  Ocean  Grov& 
Annex  adjoined  each  other,  and  it  was  six. 
months  later  that  the  mistake  was  discovered. 

Mr.  Hubbard,  who  was  employed  by  Henry 
to  fence  the  tract  in  dilute  .after  it  bad 
been  conveyed  to  Mrs.  Sloan,  testifies  tliat 
tbe  fence  run  by  him  along  the  west  side 
was  only  four  or  five  feet  west  of  the  line 
of  the  fence  built  by  Grimes  some  years, 
before  to  Inclose  his  tide  land,  and  that 
the  bathhouses  of  tbe  plaintiff  were  on  the 
land  in  dispute,  and  near  the  line  of  Grimes' 
fence. 

From  this  testimony  it  is  manifest  that  at 
the  time  of  the  sale  by  Henry  to  the  plain- 
tiff all  parties  understood  and  believed  that 
the  sale  included  all  the  remainder  of  the 
Honeyman  tract,  and  extended  up  to  tbe 
east  line  of  Grimes'  tide  land.  All  the  wit- 
nesses so  testify.  Henry  says  that  such  was 
the  understanding,  but  that  he  thought 
Grimes'  land  extended  to  the  west  line  (^ 
Ocean  Grove  Annex,  as  surveyed  and  marked 
out  by  the  siuveyor.  He  does  not  say,  bow- 
ever,  that  he  pointed  out  to  the  plaintiff's 
agent  the  surveyed  west  line  of  Ocean  Grove 
Annex,  and  advised  ber  that  Grimes'  land  ex- 
tended to  that  point,  or  that  she  so  under- 
stood. The  location  of  the  west  line  was 
not  discussed  or  referred  to  in  the  negotia- 
tions, and  the  posts  set  by  Grimes  for  bis 
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fence  indicate  clearly  that  he  made  no  such 
claim.  It  is  but  reasonable  to  infer,  there- 
fore, under  the  circumstances,  that  Mrs. 
Carlyle  believed,  and,  indeed,  all  parties  be- 
lieved, that  Ocean  Grove  Annex  extended  in 
fact  up  to  the  line  of  the  Grimes  fence,  and 
included  the  property  now  in  controversy.  Up- 
on the  evidence,  therefore,  the  equities  are 
with  the  plaintlCF.  She  understood  that  she 
was  buying  to  the  ocean,  and  both  Honey- 
man  and  Henry  intended  to  sell  to  her  all 
the  remainder  of  the  Honeyman  tract,  and 
supposed  and  believed  they  had  done  so.  It 
Is  insisted,  however,  that,  notwithstanding 
tills  evidence,  she  did  not  purchase  or  ac- 
quire title  to  any  property  not  included  with- 
in the  town  as  actually  surveyed  and  marked 
out  upon  the  groimd,  because  the  sale  and 
conveyance  were  made  by  reference  to  lots 
and  blocks.  As  ah-eady  stated,  the  plat  or 
map  as  prepared  by  the  surveyor  and  ac- 
knowledged and  recorded  by  Honeyman,  as 
well  as  the  copy  thereof  prepared  by  Henry 
for  exhibition  to  intending  purchasers,  shows 
the  ocean  to  be  the  west  boundary  of  the 
property,  although,  ai  actually  surveyed  and 
laid  out  on  Ihe  ground,  it  did  not  extend  to 
tlie  ocean  by  perhaps  100  feet.  As  a  general 
rule,  where  there  Is  a  variance  between  a 
map  or  plat  of  a  town  and  the  survey  as 
actually  made  upon  the  ground,  a  grantee  un- 
der a  conveyance  made  by  reference  to  the 
plat  only  takes  according  to  the  actual  sur- 
vey. Bean  v.  Bachelder,  78  Me.  184,  3  Atl. 
279;  Williams  v.  Spaulding,  29  Me.  112; 
Thomas  v.  Patten,  13  Me.  329;  O'Farrel  v. 
Harney,  M  Cal.  125;  Tumbull  ▼.  Scbroeder, 
29  Minn.  49, 11  N.  W.  147;  Root  v.  CinclnnaU, 
87  Iowa,  202,  54  N.  W.  206.  This  rule  Is 
applicable  in  determining  the  legal  rights  of 
successive  purchasers  of  lots  and  blocks  in 
a  platted  town,  but  we  are  not  dealing  here 
with  such  a  case.  The  question  is  whether, 
under  the  circumstances  as  disclosed  by  the 
testimony,  the  defendants  should  be  permitted 
to  assert  title  to  the  land  in  controversy  as 
against  the  plaintiff.  The  case  stands  in 
this  aspect  the  same  as  if  Henry  had  been 
the  original  owner  of  the  Honeyman  tract, 
and  had  himself  sold  and  conveyed  the 
land  to  the  plaintifF  by  reference  to  the 
plat  thereof,  without  any  knowledge  on  her 
part  of  the  actual  boundaries  of  the  property 
as  marked  out  on  the  ground.  Henry  was 
the  agent  of  Honeyman,  and  negotiated  the 
sale.  He  was  also  the  agent  of  the  defend- 
ant Sloan  in  negotiating  the  purchase  by  her 
of  the  disputed  tract  So  the  case  stands  the 
same  as  if  it  were  a  question  between  the 
purchaser  of  lots  and  blocks  In  a  town  who 
relied  upon  a  map  or  plat  thereof  describing, 
and  deflning  the  boundaries  of  the  lots  pur- 
chased by  him  by  natural  monuments  or  land- 
marks and  one  who  promulgated  the  mnpi 
or  plat.  In  such  case  "the  purchaser  will 
not  be  held  at  his  peril  to  ascertain  whether 
or  not  the  plat  agrees  with  the  original 
durrey  of  the  land  subdivided  and  platted; 


but  be  Is  Justified  In  assuming  that  the  plat 
Is  correct,  und  that  the  lot  or  lota  purchased 
by  him  are  of  the  dimensions  and  bounded 
by  the  courses  and  distances  as  indicated  on 
the  plat,  to  which,  for  particulars,  his  deed 
must  refer,  when  the  lot  number  alone  is 
given  in  the  deed."  Whitehead  v.  Atchison, 
136  Mo.  485,  37  S.  W.  928.  The  complaint 
alleged  that  at  the  time  of  the  sale  Henry 
represented  that  the  lots  extended  to  the 
ocean,  and  exhibited  a  map  showing  that 
fact,  and,  relying  thereon,  the  purchase  was 
made  by  the  plaintiff.  These  allegations  are 
supported  by  the  testimony.  It  is  true  Henry 
did  not  expressly  state  to  the  plaintiff's  agent 
at  the  time  of  the  sale  that  the  land  ex- 
tended to  the  ocean,  but  the  map  made  and 
exhibited  by  him,  and  upon  which  the  plain- 
tiff relied,  was  a  continuing  statement  to 
that  effect,  equally  as  persuasive  as  his  words 
would  have  been.  He  was  offering  to  sell 
to  her  all  the  remainder  of  the  Honeyman 
tract  The  map  which  was  used  showed  that 
the  property  extended  to  the  ocean,  and  he 
did  not  advise  the  plaintiff  to  the  contrary. 
No  representations  could  have  been  made  by 
blm  more  likely  to  induce  the  purchase,  or 
more  strongly  justifying  the  interposition  of 
a  court  to  prevent  him  or  his  principal,  with 
knowledge  thereof,  from  profiting  by  the 
mistake. 

It  is  argued  that,  because  the  size  of  the 
lots  fronting  upon  the  ocean  was  marked  up- 
on the  plan,  it  was  evident  therefrom  that 
they  did  not  extend'to  high-water  line.  There 
Is  no  evidence,  however,  ttiat  the  plaintiff 
ever  noticed  the  figures  on  the  map  Indicating 
the  size  of  the  lots,  and,  if  she  did,  it  would 
not  convey  to  her  information  that  the  lots 
did  not  extend  to  the  ocean.  She  would 
have  liad  no  more  reason  to  suppose  that 
the  initial  point  of  the  survey  was  on  the 
river  than  that  it  was  on  the  ocean;  and,  if 
the  survey  liad  commenced  at  the  ocean  and 
run  east,  then  the  figures  showing  the  width 
of  the  lots  would  have  indicated  the  distance 
of  the  east  boundary  thereof  from  the  ocean. 

Again,  it  Is  said  that  at  the  time  of  the 
sale  the  original  stakes  set  by  the  surveyor 
on  the  west  line  of  lots  10  in  block  2  and 
10  in  block  3  were  still  standing  and  visible. 
This  contention  is  based  upon  the  evidence 
of  Henry.  We  have  read  his  testimony  with 
care,  and  are  not  clear  just  what  he  in- 
tended to  say.  It  is  dl£9cult  to  segregate 
what  occiu-red  at  the  time  of  the  sale  from 
that  in  reference  to  some  measurements  made 
by  him  after  be  discovered  that  Grimes'  tide 
land  did  not  extend  to  the  west  boundary  of 
Ocean  Grove  Annex  as  surveyed  and  marked 
out  on  the  ground.  The  witness  Hubbard, 
who  was  employed  by  Henry  a  few  mouths 
after  the  sale  to  fence  the  property,  says 
tliat  he  dug  up  a  stake  at  the  northwest 
corner  of  lot  10  in  block  2,  which  was  burled 
a  foot  under  ground,  and  was  so  marred 
and  disfigured  by  time  and  the  elements  that 
it  was  scarcely  possible  to  tell  that  it  liad 
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ever  been  painted.  Bnt  If  the  stakes  were 
Btandlng  at  the  time  of  the  sale  to  the  plain- 
tiff it  would  be  of  little  value  in  this  case. 
There  ia  no  evidence  that  the  plaintiff's  at- 
tention was  called  to  them,  or  that  she  was 
advised  that  they  were  the  west  boundary  of 
the  land  offered  (or  sale.  All  parties  to  the 
transaction  were  familiar  with  the  location 
of  the  land,  and  the  question  of  boundaries 
was  not  a  subject  of  consideration.  The 
map  used  at  the  time  showed  that  the  prop- 
erty was  bounded  on  the  west  by  the  ocean 
and  on  the  cast  by  the  river,  both  permanent 
and  visible  landmarks,  and  there  was  no  oc- 
casion for  the  purchaser  or  the  seller  to  be 
concerned  about  the  actual  boundaries  of 
the  property.  All  the  lots  that  had  been 
previously  sold  by  Henry  were  marked  up- 
on the  plat  used  by  the  parties  at  the  time, 
so  that  their  general  location  was  known, 
and,  as  the  plaintiff  was  purchasing  the  re- 
mainder of  the  tract,  it  was  not  necessary  to 
be  particular  about  the  actual  boundaries. 

And,  finally,  it  is  said  that  estoppel  is  not 
pleaded.  The  facts  are  set  out  in  the  com- 
plaint, and  the  failure  to  allege  that  by 
reason  thereof  the  defendants  are  estopped 
to  assert  title  to  the  property  in  question  as 
against  the  plaintiff  is  not  fatal  after  trial. 
Equity  is  not  governed  by  such  technical  rules. 
Where  facts  which  entitle  the  plaintiff  to 
the  relief  sought  are  set  out  in  the  complaint 
and  sustained  by  the  testimony,  the  relief 
will,  after  answer  and  trial,  be  granted,  not- 
withstanding the  complaint  may  lack  some 
of  the  requisites  of  a  technical  pleading.  Mc- 
Call  V.  Porter,  42  Or.  49,  70  Pac.  820,  71  Pac. 
976.  The  plaintiff  in  this  case  In  purchasing 
the  property  relied  upon  the  map  as  ex- 
hibited by  Henry  and  the  general  understand- 
ing of  all  the  parties,  and  it  would  now  be 
inequitable  and  unjust  to  allow  either  Henry, 
or  any  one  for  whom  he  might  act,  to  profit 
by  the  mistake. 

The  decree  of  the  court  below  ia  therefore 
affirmed, 


(44  Or.  US) 

KADDHRLT  et  al.  T.  CITY  OP  PORTLAND 
et  ai. 

(Supreme  Court  of  Oregon.    Feb.  8,  1904.) 

ACTIONS— THEORIES-CHANOE. 
1.  Where  a  suit  was  brought  to  enjoin  a  city 
from  reassessing  plaintiff's  property  for  a 
street  improvement,  the  fact  that  the  contract- 
ors and  the  owners  of  the  warrants  issued  on 
account  of  the  im^rovemeot  were  made  par- 
ties did  not  authorize  plaintiff  to  change  the 
theory  of  the  suit  to  one  by  taxpayers  to  can- 
cel illegai  municipal  warrants. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  74  Pac.  710. 

BEAN,  J.  The  object  of  this  suit  was  to 
enjoin  the  city  of  Portland  from  reassessing 
the  property  of  the  plaintiffs  for  a  street  im- 
provement previously  made  in  front  thereof. 
The  fact  that  the  contractors  (or  the  original 


improvement  and  the  owners  of  the  warrants 
Issued  on  account  thereof  were  made  parties 
to  the  suit  does  not  authorize  it  to  be  now 
changed  from  its  original  purpose,  and  con- 
verted into  a  suit  by  taxpayers  of  the  city  to 
cancel  illegal  municipal  warrants.  The  de- 
cree was  in  all  tilings  affirmed,  and  there  is 
no  reason  why  the  ordinary  rule  as  to  costi 
should  not  obtain. 
The  petition  Is  denied. 


(44  Or.  SO*) 
CASEDAT  T.  LINDSTROM. 
(Supreme  Court  o(  Oregon.    Feb.  1,  1904.) 

ADMISSIONS  QT  SILENCE-RES  JUDICATA. 

1.  In  a  suit  against  one  on  the  £;round  that 
money  was  paid  to  him,  be  is  not  prevented 
from  denying  the  payment,  on  the  ground  of  an 
admisiiioa  by  silence  when  he  ought  to  have 
spoken,  because  when  be  was  in  court  in  an- 
otlier  action,  to  which  he  was  not  a  party,  be 
said  nothing  when  a  person  testified  such  pay- 
ment was  made  to  him. 

2.  A  complaint,  after  setting  forth  grounds 
for  divorce,  alleged  that  defendant  was  the  own- 
er of  half  of  a  quarter  section  of  land,  except 
a  certain  45  acres  thereof,  and  prayed  for  di- 
vorce, for  custody  of  the  cliildren,  that  plaintiff 
be  decreed  owner  of  one-third  of  the  real  estate 
described,  and  for  general  relief.  The  court 
found  in  favor  of  plaintiff  as  to  the  allegations 
of  the  complaint,  and  found  that  defendant  con- 
veyed the  45  acres  to  T.,  to  hold  40  acres  there- 
of to  be  used  in  maintaining  and  educating  the 
minor  children  of  the  parties,  and,  the  other  6 
acres  in  trust  for  plaintiff  in  fee,  'and  that  be, 
as  consideration  for  the  5  acres,  gave  defend- 
ant a  team.  The  conclusions  of  law  were  that 
plaintiff  was  entitled  to  a  decree  for  a  divorce, 
the  care  and  custody  of  the  children,  and  an  on- 
divided  ttiird  of  the  35  acres.  Beld  that,  though 
the  decree  following  made  no  reference  to  the 
45  acres,  it  was  an  irresistible  inference  that  the 
finding  as  to  the  agreement  on  which  It  was  con- 
veyed was  one  which  influenced  in  an  appre- 
ciable manner  the  decree,  so  that  such  finding 
was  conclusive  in  a  subsequent  action  by  de- 
fendant to  recover  the  price  of  the  45  acres,  on 
the  ground  of  a  different  consideration. 

Appeal  from  Circuit  Court,  Clackamas  C!oun- 
ty;  Thomas  A.  McBrlde,  Judge. 

Action  by  Minnie  Caseday  against  P.  A. 
LIndstrom.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

Two  causes  of  action  are  stated  In  the  com- 
plaint The  first  is  for  money  lent  by  plain- 
tiff to  one  Grondabl,  wliich  it  is  alleged  that 
defendant,  as  the  agent  of  plaintiff,  collected 
and  received  to  her  use,  and  refused  to  ac- 
count therefor.  By  the  second  it  is  stated, 
in  effect,  that  on  or  about  October  1,  1896, 
while  plaintiff  was  the  wife  of  defendant, 
she  sold  and  thereafter  conveyed  to  defend- 
ant a  certain  tract  of  realty,  consisting  of  43 
acres,  describing  it;  that  said  conveyance  was 
at  his  request  first  made  to  him  in  the  name 
of  the  Title  Guarantee  &  Trust  Company,  and 
by  it  subsequently  conveyed  to  him,  and  that 
its  market  value  was  and  is  $2,250;  that  de- 
fendant so  acquired  the  property  upon  tlie 
agreement  with  plaintiff  that  besides  the  con- 
sideration named  in  the  first  conveyance,  to 
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wit,  $1,000,  he  would  pay  therefor  such  addi- 
tional sum  as  would  make  the  total  consid- 
eration equal  to  the  market  value  of  the  prop- 
erty. The  defendant,  by  his  answer,  inter- 
posed two  separate  defenses,  the  latter  of 
which  is,  In  effect,  that  prior  to  October  1, 
1898,  plaintiff  and  defendant  were  husband 
and  wife;  that  plaintiff  was  unfaithful  to  de- 
fendant, and  had  determined  to  abandon  him 
and  their  minor  children;  that  defendant  in- 
stituted a  suit  against  her. for  divorce,  with 
the  view,  also,  of  determining  their  property 
rights,  and  that  the  effect  of  the ,  transfer 
and  conveyance  of  the  said  45  acres  of  land 
mentioned  in  the  complaint  to  the  trust  com- 
pany by  plaintiff  was  put  in  issue  by  the 
pleadings;  that  thereafter  such  proceedings 
were  had  therein  that  the  court  found  that  on 
October  1,  1898,  the  defendant  therein  (plaln- 
tUT  here)  conveyed  to  the  trust  company  45 
acres  of  land  for  the  purpose  of  holding  40 
acres  of  the  same  for  P.  A.  Lindstrom  (this 
defendant),  to  be  used  by  him  in  maintaining 
and  educating  the  said  minor  children, 
Blanche  Adeline  Lindstrom  and  Herman  Adolf 
Liudstrom,  and  5  acres  for  himself  In  fee; 
that  Lindstrom  paid  to  defendant  (plaintiff 
herein)  a  valuable  consideration  for  said  5 
acres  of  land,  to  wit,  a  span  of  horses  and  a 
wagon;  that  the  conveyance  was  executed 
and  delivered  prior  to  October  4,  1898;  that 
said  45  acres  of  land  referred  to  In  said  find- 
ings are  the  same  as  described  in  the  com- 
plaint, and  that  thereafter  a  decree  was  ren- 
dered in  accordance  with  such  findings.  The 
reply,  as  a  defense  to  the  new  matter  con- 
tained in  the  answer,  sets  up  that  neither 
of  the  facts  alleged  in  said  answer  to  have 
been  found  as  a  finding  of  fact  was  in  issue 
or  material  to  any  issue  or  issues  in  the  suit 
mentioned,  nor  was  either  thereof  included  In 
any  part  of  the  conclusions  of  law  made  and 
filed  by  the  court,  or  In  the  decree  given  and 
rendered  therein.  To  support  the  Issues  thus 
tendered  by  the  answer  and  reply,  the  de- 
fendant offered  in  evidence  the  judgment  roll 
In  the  suit  for  divorce.  The  complaint  in  that 
suit,  after  setting  forth  the  grounds  relied 
upon  for  divorce,  alleges  that  defendant  Is 
the  owner  of  the  scAith  half  of  the  southwest 
quarter  of  section  23,  township  1  north,  range 
2  east,  Willamette  meridian,  excepting  45 
acres  off  the  east  end  thereof,  which  excepted 
tract  is  described  in  a  deed  from  the  defend- 
ant to  the  Title  Guarantee  &  Trust  Company, 
stating  where  and  when  recorded.  The  prayer 
was  (1)  for  a  dissolution  of  the  bonds  of 
matrimony;  (2)  that  plaintiff  have  the  care 
and  custody  of  the  mlno]^  children,  naming 
them;  (3)  that  he  be  decreed  to  be  the  owner 
of  one-third  of  the  real  property  described; 
and  (4)  that  be  have  his  costs  and  disburse- 
ments, and  for  general  relief.  The  defend- 
ant In  such  suit  admitted  only  her  ownership 
of  the  realty  described,  and  for  a  separate 
defense  alleged  that  on  or  about  the  21st  day 
of  September,  1898,  her  husband  declared  he 
would  no  longer  cohabit  with  her,  and  that 


thereupon  he  and  she,  being  each  owners  in 
theh-  own  right  of  certain  real  and  personal 
property,  entered  into  the  following  agree- 
nient  and  settlement  of  their  property  rights, 
viz.:  (1)  She  to  relhiqulsh  all  her  right,  title, 
and  interest  In  certain  lands  and  personal 
pr<q)erty  of  the  plaintiff,  said  lands  being  sit- 
uate in  Comstock,  Or.,  and  at  Snnnyside,  In 
Multnomah  county,  of  the  value  of  $1,500; 
>2)  also  to  convey  to  the  Title  Guarantee  & 
Trust  C!ompany  for  her  husband  and  the  three 
minor  children  of  the  marriage  45  acres  of 
land,  situate  in  the  south  lialf  of  the  south- 
west quarter  of  section  23,  township  1  north, 
range  2  east,  Willamette  meridian;  (3)  he  to 
relinquish  to  his  wife  all  title  and  interest 
in  one  span  of  horses,  a  wagon,  harness, 
household  furniture,  and  one  cow;  and  (4) 
further  to  institute  a  suit  for  and  obtain  a 
decree  of  divorce  from  her  at  his  own  ex- 
pense, and  thereafter  to  pay  her  $20  per 
month  for  six  months.  Her  prayer  was  that, 
should  the  equities  be  found  to  be  with  the 
plointiff  therein,  then  that  such  agreement  be 
respected,  and  that  plaintiff  be  not  decreed  to 
I  have  any  right  or  interest  In  or  to  the  land 
described  In  the  complaint,  but  that  In  all 
other  respects  he  be  required  to  carry  out 
said  postnuptial  agreement.  The  reply  de- 
nied the  new  matter  In  the  answer  In  toto. 
The  court  made  findings  of  fact,  finding  in 
accordance  with  the  allegations  of  the  com- 
plaint in  every  particular,  and  in  response,  to 
the  issues  formulated  by  the  answer  and  re- 
ply, in  substance,  as  follows:  That  on  or 
about  September  21,  1898,  and  after  plainUft 
Informed  defendant  that  he  intended  to  pro- 
cure a  separation  from  her, , he  consulted  his 
attorneys  with  relation  thereto,  and  was  In- 
duced by  them,  for  the  sake  of  the  children, 
to  try  to  live  with  her;  that  thereupon  de- 
fendant conveyed  to  the  Title  Guarantee  & 
Trust  Company  45  acres  of  land,  the  same 
being  the  45  acres  excepted  from  the  prop- 
erty in  the  complaint  described,  for  the  pur- 
pose of  holding  40  acres  of  the  same  for  P. 
A.  Lindstrom,  to  be  used  by  him  in  main- 
taining and  educating  the  said  minor  chil- 
dren, Blanche  Adeline  and  Herman  Adolf 
Lindstrom,  and  5  acres  of  the  same  in  trust 
for  P.  A.  Lindstrom  in  fee;  that  Lindstrom 
paid  to  defendant  a  valuable  consideration  for 
said  5  acres  of  land,  to  wit,  a  span  of  horses 
and  wagon;  and  that  said  conveyance  was 
made,  executed,  and  delivered  prior  to  the 
4th  day  of  October,  1898.  The  conclusions  of 
law  were  that  plaintiff  was  entitled  to  a  de- 
cree (1)  dissolving  the  bonds  of  matrimony; 
(2)  giving  him  the  care  and  custody  of  the 
minor  children,  naming  them;  (3)  granting 
him  an  undivided  one-third  interest  In  the 
land  described  In  the  complaint;  and  (4) 
awarding  him  the  costs  and  disbursements 
of  the  suit.  The  decree  follows  the  conclu- 
sions of  law,  nothing  being  mentioned  therein 
with  reference  to  the  conveyance  of  the  45 
acres  of  land  to  the  trust  company.  Every 
part  of  this  roll  was  admitted,  except  the 
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flodlns  of  fact  with  respect  to  the  43  acres, 
for  the  purpose  of  showiug  admissions  of  the 
plaiatitr  herein  against  her  Interest  The  ver- 
dict and  judgment  were  for  plaintiff,  and  de- 
fendant appeals. 

Wm.  A.  Munly  and  M.  L.  Pipes,  for  appel- 
lant. H.  E.  Cross  and  Edward  Mendenhall, 
for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
The  first  question  presented  relates  to  the 
first  cause  of  action.  Grondaiii  gave  testi- 
mony at  the  trial  tending  to  show  that  he 
borrowed  some  money  of  the  defendant  giv- 
ing his  note  therefor,  and  that  he  paid  it 
back  to  him,  but  failed  to  give  the  date  of 
the  repayment  It  was  sought  to  establish 
this  date  by  the  admission  of  the  defendant 
After  submitting  testimony  to  the  efitect  that 
'defendant  was  present  In  court  at  the  trial 
of  an  action  Instituted  by  plaintiff  against 
Grondahl  for  the  recovery  of  the  sum  of  mon- 
ey here  sued  for,  and  that  Grondahl  testified 
In  that  case,  Mr.  Cross  was  called,  and  per- 
mitted, over  the  objections  of  the  defendant 
to  testify  with  reference  to  the  date  that 
Grondahl  then  fixed  as  the  time  when  he  paid 
the  money  back  to  the  defendant;  It  being 
insisted  that  as  defendant  did  not  then  deny 
the  statement  of  Grondahl,  he  Is  bound  by  it 
as  a  tacit  admission  by  silence  when  he  ought 
to  have  spoken.  This  was  error,  as  the  de- 
fendant could  not  be  bound  by  bla  alienee 
in  court  He  was  not  a  party  to  that  cause, 
and  bad  no  control  or  management  of  the 
case  from  the  standpoint  of  either  plaintiff 
-or  defendant;  and  it  was  not  only  not  bis 
duty  to  speak  in  refutation  of  what  was  then 
being  given  in  evidence,  but  it  was  his  duty, 
lo  deference  to  the  court  and  the  rules  gov- 
erning its  proceedings  when  In  the  progress 
of  a  trial,  not  to  speak  In  Interruption  thereof. 

It  is  next  insisted  by  counsel  for  defendant 
that  the  decree  In  the  divorce  case  operates 
as  an  estoppel  In  bar  of  plaintiff's  right  of 
recovery  upon  the  second  cause  of  action, 
and  that  the  court  erred  in  not  admitting  the 
same  for  such  purpose.  It  has  become  the 
settled  rule  of  this  court  that  a  Judgment  or 
decree  rendered  upon  a  different  claim  or  de- 
mand than  the  one  being  presently  litigated 
can  only  operate  as  an  estoppel  against  mat- 
ters actually  litigated  or  facts  distinctly  in 
issue.  Glenn  v.  Savage,  14  Or.  5C7,  13  Pac. 
442;  Applegate  v.  Dowell,  15  Or.  513.  16  Pac. 
«51;  White  V.  Ladd,  41  Or.  324,  68  Pac  739; 
La  Follett  t.  Mitchell,  42  Or.  465,  69  Pac. 
916.  The  rule  is  stated  thus  in  Caperton  t. 
Schmidt  26  Cal.  479,  85  Am.  Dec.  187:  "The 
matter  adjudicated,  to  become,  as  a  plea,  a 
bar,  or,  as  evidence,  conclusive,  must  have 
been  directly  in  Issue,  and  not  merely  col- 
laterally litigated.  It  must  be  a  fact  Imme- 
diately found  according  to  the  pleadings,  not 
that  on  which  the  verdict  was  merely  based 
— «  fact  in  issue,  as  distinct  from  a  fact  in 
^controversy.* "    Further   expressions   of  the 


courts  well  indicate  the  extent  as  well  as 
the  limitations  of  the  doctrine.  "The  rule  is 
that  the  Judgment  of  a  court  of  competent 
Jurisdiction  is  not  only  conclusive  on  all  ques- 
tions actually  and  formally  litigated,  but  as 
to  all  questions  within  the  issue,  whether 
formally  litigated  or  not"  Barrett  v.  Fail- 
ing,. 8  Or.  152,  156.  Such  is  the  language  of 
the  court  In  Bellinger  v.  Craigue,  31  Barb. 
534,  537.  "The  conclusiveness  of  the  judg- 
ment or  decree  extends  beyond  what  may  ap- 
pear on  its  face— to  every  allegation  which 
has  been  made  on  one  side  and  denied  on 
the  other,  and  was  in  issue  and  determined 
in  the  course  of  the  proceedings."  McCoy  t. 
McCoy,  20  W.  Va.  794,  2  S.  B.  809.  "A  fact 
or  matter  at  issue  is  that  upon  which  the 
plaintiff  proceeds  by  his  action,  and  which 
the  defendant  controverts  In  his  pleadings." 
Garwood  v.  Garwood,  29  Cal.  514.  This  la 
the  utterance,  also,  of  the  court  In  King  t. 
Chase,  15  N.  H.  9,  41  Am.  Dec  S75.  "It 
may  be  stated  generally  that  the  ulUmatA 
facts  upon  which  the  recovery  is  had— facts 
which,  if  found  the  other  way,  the  recov- 
ery must  have  been  different— are  facts  in 
issue."  Marshall  v.  Shafter,  32  Cal.  176,  193. 
In  the  case  at  bar,  the  fact  upon  which 
the  question  turns  is  as  to  the  transfer  or 
conveyance  of  the  45  acres  of  land,  the  al- 
leged purchase  price  of  which  is  sued  for— 
whether  such  conveyance  was  In  pursuance 
of  a  sale,  as  alleged  In  plaintiff's  complaint 
here,  or  of  an  agreement  and  settlement  as 
set  up  in  her  answer  In  the  divorce  suit  ftnd 
found  by  the  court  All  her  allegations  there 
were  denied,  and  the  pleadings  unquestion- 
ably formulated  issues  touching  the  existence 
of  such  an  agreement  and  settlement  and  the 
terms  and  conditions  thereof.  It  may  be  ap- 
propriately inquired,  were  they  material  and 
pertinent  to  the  controversy?  There  were  In- 
volved the  respective  rights  of  the  parties  In 
the  property  designated  in  the  alleged  agree- 
ment the  custody  and  maintenance  of  the  mi- 
nor children,  the  Institution  of  the  suit  for 
divorce,  the  payment  of  the  costs  thereof, 
and  a  provision  for  alimony  to  the  wife. 
These  are  ail  incident  to  divorce  proceedings. 
In  a  proper  case,  all  of  t&em,  with  the  excep- 
tion of  the  agreement  that  one  spouse  should 
procure  a  divorce  from  the  other,  and  per- 
haps the  disposition  of  the  costs  with  refer- 
ence thereto,  might  legally  have  been  pro- 
Tided  for  in  a  postnuptial  contract  Hender- 
son T.  Henderson,  87  Or.  141,  60  Pac.  69T. 
61  Pac  136,  48  L.  R.  A.  766,  82  Am.  St  Rep. 
741;  Ogllvle  V.  OgilTle,  87  Or.  171,  61  Pac. 
627.  The  court  found  the  true  agreement  to 
be  only  In  part  as  alleged,  viz.,  that  plaintiff 
(defendant  here)  was  induced  to  endeavor  to 
live  with  his  wife  for  the  sake  of  their  chil- 
dren, and  that  thereupon  she  conveyed  to  the 
Title  Guarantee  &  Trust  Company  the  land 
In  question — 40  acres  thereof  In  trust  for  her 
husband,  to  be  used  by  blm  In  maintaining 
and  educating  the  children,  and  5  acres  In 
trust  for  him  In  fee;  that  he  paid  her  a  val- 
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uabic  consideration  for  the  5  acres,  namely, 
a  span  of  horses  and  a  -wngoa;  and  that  said 
•conveyance  was  executed  prior  to  October  4, 
1898.  The  decree  dissolved  the  bonds  of 
matrimony,  gave  the  plaintifC  therein  the  cus- 
tody of  the  children  and  one-third  interest  In 
tbe  35  acres  of  land  owned  by  his  wife,  and 
tais  costs  and  disbursements.  If  tbe  agree- 
ment and  settlement  bad  been  as  plaintiff 
herein  alleged  in  her  answer  in  the  divorce 
suit,  tbe  court  could  not,  and,  we  must  as- 
sume, would  not,  have  rendered  a  decree  of 
divorce,  as  the  contract  was  contrary  to  pul)- 
lic  policy;  but  tbe  agreement  as  found  Is  not 
subject  to  that  objection,  and  tbe  finding  is 
such  as  to  exclude  every  possible  hypothesis 
of  tbe  sale  of  the  tract  of  land  herein  by 
plaintUf  to  defendant  tor  the  consideration 
as  she  now  alleges.  The  effect  of  the  con- 
summated agreement  was  to  convey  to  de- 
fendant herein  5  acres  of  the  land  In  fee,  for 
a  good  and  yaluable  consideration,  and  40 
acres  to  be  held  In  trust  for  tbe  care  and 
maintenance  of  the  children,  whom  tbe  court 
has  awarded  to  him— an  agreement  and  settle- 
ment perfectly  legitimate  In  every  respect 

It  Is  urged,  however,  with  emphasis,  that 
tbe  decree  rendered  was  not  in  pursuance  of 
this  particular  finding,  or  that  none  was  ren- 
dered upon  it,  and  therefore  that  such  decree 
cannot  operate  as  an  estoppel  or  bar  to  tbe 
present  action.  But  was  It  necessary  that  tbe 
decree  should  have  been  so  afllrmatlvely  pro- 
nounced? The  deed  was  the  consummation 
«f  the  agreement  and  settlement.  It  was  not 
■necessary  for  the  court  to  go  further  and 
validate  the  Instrument,  nor  was  it  necessary 
to  declare  In  tbe  decree  upon  what  consid- 
eration it  was  based,  although  it  might  have 
been  done  with  propriety.  It  la  very  plain, 
however,  that  the  agreement  had  an  impor- 
tant bearing  upon  the  decree  that  was  actual- 
ly rendered,  and,  had  it  not  been  for  such 
an  agreement  and  settlement  as  found,  the 
decree  certainly  would  have  been  materially 
different.  For  Instance,  the  court  might  have 
required  that  the  divorced  wife  make  certain 
•other  provisions  for  the  support  of  the  chil- 
dren, or  it  might  have  treated  the  46  acres 
as  her  property,  and  awarded  the  husband  a 
one-third  Interest  therein.  The  agreement 
and  settlement,  therefore,  was  a  fact  In  issue, 
and  one  which  influenced  In  an  appreciable 
manner  tbe  nature  of  tbe  decree  given  and 
rendered;  and,  having  been  once  solemnly  de- 
termined. It  constitutes  an  absolute  bar  to 
plaintiff's  cause  of  action  against  tbe  defend- 
ant for  tbe  market  value  of  the  land  In  ques- 
tion, '^he  estoppel,"  say  the  court  In  Burlen 
▼.  Shannon,  99  Mass.  200,  203,  96  Am.  Dec. 
733,  "la  not  confined  to  the  judgment,  but 
«xtends  to  all  facts  Involved  In  it  as  neces- 
sary steps,  or  the  groundwork  upon  which 
it  must  have  been  founded.  It  is  allowable 
to  reason  back  from  a  Judgment  to  the  basis 
•on  which  It  stands,  'upon  the  obvious  prin- 
ciple that,  where  a  conclusion  Is  indisputable, 
and  could  have  been  drawn  only  from  certain 
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premises,  the  premises  are  equally  indisput- 
able with  the  conclusion.'  But  such  an  in- 
ference must  be  Inevitable,  or  it  cannot  be 
drawn."  The  Inference  In  the  case  at  bar  is 
one  that  follows  naturally  and  irresistibly 
from  the  facts  as  they  have  been  established. 
In  further  support  of  tbe  principle,  see  Red- 
den V.  Metzger,  46  Kan.  285,  26  Pac.  689,  26 
Am.  St.  Rep.  97;  Woodhi  v.  demons,  82 
Iowa,  280;  Bisseli  v.  Kellogg,  60  Barb.  617; 
Last  Chance  Mln.  Co.  v.  Tyler  Mln.  Co.,  157 
U.  S.  683,  15  Sup.  Ct  733,  39  L.  Ed.  859; 
Blackinton  v.  Blacklnton,  113  Mass.  231;  The 
Town  of  Fulton  v.  Pomeroy,  111  Wis.  663, 
87  N.  W.  831. 

Nor  does  the  circumstance  that  only  two  of 
the  children  are  named'  in  the  decree  alter 
the  case.  Manifestly,  there  is  a  clerical  er- 
ror In  the  entry.  But  the  consideration  for 
the  conveyance  appears,  and  it  is  not  the  con- 
sideration now  claimed  for  the  recovery  of 
which  this  action  was  instituted,  so  that  the 
plaintiff  is  now  precluded  to  claim  otherwise. 

Based  upon  these  considerations,  the  Judg- 
ment of  the  trial  court  will  be  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  deemed  appropriate. 


(S  Idaho,  519) 
FIRST  NAT.  BANK  OF  ST.  ANTHONI  t. 

STEERS,  Sheriff. 

(Sapreme  Court  of  Idaho.    Jan.  23,  1904.) 

CHATTEL    MORTQAaE— POSSESSION    OP    HORT- 
GAOKD  PROPERTY— CLAIM  AND  DBUYERT. 

1.  Where  a  chattel  mortgage  contains  a  stipn- 
tioD  providing  that  upon  the  happening  of  cer- 
tain contingencies  therein  named  "the  mortgagee 
may  take  poHsession  of  said  property,  using  all 
necessary  force  to  do  so,  and  may  immediately 
proceed  to  sell  the  same  in  tbe  manner  provid- 
ed by  law,"  it  is  held  that  upon  the  happening  of 
such  contingency  the  mortgagee  may  maintain 
the  action  of  claim  and  delivery  to  recover  pos- 
session of  the  mortgaged  property  from  an  offi- 
cer who  claims  to  hold  the  same  under  writ  of 
attachment  issued  and  levied  subsequent  to  the 
mortgage  lien,  and  who  refuses  to  deliver  up  the 
property  upon  demand  of  the  mortgagee,  or  to 
pay  the  mortgage  debt. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham 
County;    Jas.  M.  Stevens,  Judge. 

Action  by  First  National  Bank  of  St  An- 
thony against  Peter  A.  Steers,  sheriff.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

Caleb  Jones,  Rice  &  Thompson,  and  W.  B. 
Borah,  for  appellant.  WaiUs  &  French  and 
F.  S.  Deitrich,  for  respondent 

AILSHIE,  J.  This  action  was  commenced 
by  the  pbiintlff  In  clahn  and  delivery  to  re- 
cover the  possession  of  a  band  of  about  3,- 
100  head  of  sheep  and  750  head  of  lambs. 
Plaintiff  filed  Its  complaint  alleging  that  on 
or  about  the  17th  day  of  October,  1902,  one 
J.  M.  Jolly  was  the  owner  and  In  possession 

7 1.  See  Chattel  Mortgacea,  vol.  t.  Cant  Dig.  || 
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of  a  certain  band  of  sbeep,  and  was  then  in- 
debted to  the  plaintifC  in  the  sum  of  $5,000; 
that  upon  said  date  Jolly  made,  executed, 
and  delivered  to  plaintiff  his  two  certain 
promissory  notes  for  the  sum  of  $5,000,  and 
secured  the  same  by  chattel  mortgage  upon 
the  above-mentioned  personal  property.  It 
is  further  alleged  that  on  the  13tb  day  of 
June,  1903,  and  while  the  notes  and  mort- 
gage were  yet  unpaid,  the  defendant,  sheriff 
of  Bingham  county,  levied  an  attachment  up- 
on the  property  covered  by  the  chattel  mort- 
gage, and  that  at  the  time  of  the  commence- 
ment of  plaintifTs  action  herein  the  defend- 
ant was  still  wrongfully  and  unlawfully 
withholding  possession  of  the  mortgaged 
property  against  the  will  and  without  the 
consent  of  the  plaintiff.  The  mortgage  was 
attached  to  the  complaint,  and  made  a  part 
thereof,  and  contains  the  following  provi- 
sion: "It  is  also  agreed  that,  if  the  mort- 
gagor shall  fail  to  make  any  payment  as  in 
said  promissory  note  provided,  or  if  the  said 
mortgagor  shall  attempt  to  sell  the  property 
herein  described,  or  any  part  thereof,  with- 
out the  written  permission  of  the  mortgagee, 
or  if  the  said  property  shall  be  levied  upon 
by  attachment  or  execution,  or  if  the  mort- 
gagor shall  attempt  to  remove  the  property 
from  the  county  in  which  it  is  situated  with- 
out the  written  consent  of  the  mortgagee, 
the  said  debt  shall  at  once  become  due,  and 
the  mortgagee  may  take  possession  of  said 
property,  using  all  necessary  force  to  do  so, 
and  may  immediately  proceed  to  sell  the 
same  In  the  manner  provided  by  law."  To 
this  complaint  the  defendant  filed  a  general 
demurrer,  which  was  sustained  by  the  trial 
court,  and  the  plaintiff  refused  to  amend. 
Thereupon  a  judgment  was  entered  dismiss- 
ing the  action,  and  for  costs  in  favor  of  the 
defendant.  Prom  such  judgment  the  plain- 
tiff has  appealed. 

The  only  question  presented  here,  and"  up- 
on which  we  are  asked  to  pass,  is:  Can  a 
mortgagee  maintain  the  action  of  replevin, 
or  claim  and  delivery,  as  it  is  designated  by 
our  statute,  for  the  recovery  of  possession 
of  personal  property  covered  by  his  mort- 
gage? It  will  be  seen  that  in  this  case  the 
mortgagor  contracted  with  the  mortgagee 
that  upon  the  happening  of  certain  contingen- 
cies named  therein  the  mortgagee  might  take 
possession  of  the  property.  It  is  contended 
by  the  respondent  here  that  a  provision  of 
this  kind  in  a  mortgage  cannot  be  lawfully 
made  imder  the  laws  of  this  state.  This 
contention  is  based  upon  the  fact  that .  a 
mortgage  of  personal  property  within  this 
state  does  not  pass  any  title  to  the  mort- 
gagee, and  does  not  entitle  him  to  the  posses- 
sion of  the  property,  and  that,  therefore,  the 
mortgagee  obtains  no  such  right  of  property 
or  right  of  possession  under  the  chattel  mort- 
gage as  will  authorize  him,  upon  any  possi- 
ble contingency,  to  maintain  the  action  of 
claim  and  delivery.  Sections  3386,  3387,  Rev. 
St  1887,  were  amended  in  1899  (Sess.  Laws 


1899,  p.  121),  and  it  is  provided  by  these 
sections  that  all  mortgages  of  personal  prop- 
erty, in  order  to  be  valid  as  against  subse- 
quent purchasers  and  incumbrancers,  shall, 
among  other  things,  be  acknowledged  and 
filed  for  recoixi  with  the  recorder  of  the 
county  whei-e  the  property  is  located.  It  is 
not  contemplated  by  the  laws  of  this  state 
that  the  possession  or  right  of  possession  of 
personal  property  mortgaged  shall  be  trans- 
ferred from  the  mortgagor  to  the  mortgagee, 
and  such  is  not  necessary  to  the  validity 
of  the  mortgage;  but  section  3387,  supra, 
as  amended,  closes  with  the  following  sen- 
tence: "Provided,  further,  that  if  the  mort- 
gagee receive  and  retain  actual  possession 
of  the  property  mortgaged,  he  may  omit  the 
filing  of  his  mortgage  during  the  continuance 
of  such  actual  possession."  The  statute 
therefore  recognizes  the  right  of  the  mort- 
gagor to  contract  with  the  mortgagee  where- 
by the  latter  may  have  the  actual  possession 
of  the  property  mortgaged.  In  face  of  the 
expressed  recognition  of  this  right  as  em- 
bodied in  the  statute,  we  do  not  think  the 
court  would  be  Justified  in  holding  a  stipula- 
tion in  the  mortgage  invalid  which  authorizes 
the  mortgagee  upon  named  contingencies 
taking  possession  of  the  mortgaged  property. 
It  is  insisted  by  the  respondent  that  the 
judgment  of  the  lower  court  in  this  case  is 
authorized  and  supported  in  Rein  v.  Calla- 
way, 7  Idaho,  634,  65  Pac.  63,  and  Marchand 
v.  Ronaghan  (Idaho)  72  Pac.  731.  It  may 
be  fairly  said  that  some  of  the  expressions 
used  in  each  of  these  cases,  if  considered 
apart  from  the  particular  facts  before  the 
court  in  each  case,  would,  to  a  certain  ex- 
tent, justify  the  conclusion  of  respondent: 
but  when  read  in  connection  with  the  ques- 
tions directly  under  consideration  in  each 
of  these  cases  we  think  the  conclusion  drawn 
therefrom  by  respondent  is  not  justified.  In 
Rein  V.  Callaway  the  court  was  considering 
the  validity  of  a  stipulation  in  a  chattel  mort- 
gage whereby  the  mortgagee  was  authorized 
to  seize  and  sell  the  mortgaged  'property 
without  resorting  to  foreclosure  proceedings. 
The  court  there  held  that  the  mortgagor  can- 
not legally  authorize  the  mortgagee,  by  pro- 
vision in  the  mortgage,  to  take  possession  of 
the  mortgaged  property  and  sell  it  in  any 
other  manner  than  that  provided  by  law  for 
foreclosure  of  such  mortgages.  The  validi- 
ty of  a  contract  authorizing  the  mortgagee 
to  take  possession  of  the  inortgaged  prop- 
erty upon  breach  of  any  of  the  terms  there- 
of was  not  under  consideration  in  th.it  case, 
and  was  not  passed  upon  by  the  court.  In 
Marchand  v.  Ronaghan  there  was  no  provi- 
sion in  the  mortgage  authorizing  the  mort- 
gagee to  take  possession  of  the  property  up- 
on breach,  and  such  question  was  not  con- 
sidered in  that  case.  There  the  mortgagee 
had  seized  the  mortgaged  property,  and  sold 
a  large  portion  of  it,  and  at  the  time  the 
case  was  tried  still  had  a  small  portion  there- 
of in  his  possession.    It  was  held  that  he 
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conld  not  foreclose  his  mortgage  In  that  way, 
and  that  he  was  therefore  gnllty  of  conrcr- 
sion,  and  liable  to  the  mortgagor  for  the 
valae  of  the  property  so  converted.  It  will 
be  seen  that  In  both  of  these  cases  this  court 
held  directly  that  the  mortgagee  cannot  seize 
and  sell  the  mortgaged  property  In  any  other 
manner  than  that  provided  by  statute  for 
the  foreclosure  of  such  mortgages.  On  the 
other  band,  it  has  never  been  held  by  this 
court  that  a  mortgagee  cannot  take  posses- 
sion of  the  mortgaged  property  when  so  au- 
thorized by  stipulation  In  the  mortgage. 

It  is  argued  by  respondent  that  the  action 
of  claim  and  delivery  for  obtaining  posses- 
sion of  such  property  should  not  be  allowed 
for  the  reason  that  under  such  stipulation, 
upon  the  happening  of  the  contingencies 
named,  the  debt  becomes  due,  and  the  mort- 
gagee immediately  has  the  right  of  foreclo- 
sure, which  is  a  more  speedy  remedy  for  col- 
lection of  the  debt  secured,  and  that,  tliere- 
fore,  the  creditor  should  not  be  allowed  to 
maintain  one  action  for  the  possession  of 
the  property  and  then  another  for  the  fore- 
closure of  his  mortgage,  when  a  single  ac- 
tion would  suffice  for  both.  It  would  seem 
that  the  foreclosure  proceedings  would  in 
most  cases  answer  the  double  purpose  of  se- 
curing possession  of  the  property  and  making 
the  mortgage  debt,  but  we  can  conceive  of 
exceptions  to  this  general  proposition,  and  of 
cases  arising  where  it  would  be  necessary 
to  resort  to  the  writ  of  replevin  to  enable 
the  officer  to  get  possession  of  the  property 
before  a  foreclosure  could  be  had.  As  soon 
as  he  obtains  possession  of  the  property,  he 
will  be  obliged  to  pursue  his  remedy  by 
foreclosing  the  mortgage.  An  action  of  claim 
and  delivery  merely  looks  to  the  recovery 
of  possession  of  the  property  described  in 
the  mortgage,  and  cannot  in  any  sense  be 
termed  an  action  for  the  recovery  of  the 
debt  secured  by  the  mortgage.  O'Neill  v. 
Wbltcomb,  3  Idaho  (Hash.)  624,  32  Pac.  1133. 

It  has  been  suggested  that,  in  view  of  the 
laws  of  this  state,  it  would  be  contrary  to 
public  policy  for  the  court  to  sustain  a  stipu- 
lation in  a  mortgage  such  as  the  one  here 
under  consideration. .  No  reason  has  been 
shown  ns  which  we  think  would  Justify  hold- 
ing this  contract  contrary  to  public  policy. 
This  phase  of  the  ease  is  very  ably  discussed 
and  clearly  stated  by  the  Supreme  Court  of 
Texas  in  Singer  Mfg.  Co.  v.  Rlos,  71  S.  W. 
275,  60  L.  K.  A.  143,  and  the  court  there 
concludes  that  there  are  no  reasons  of  pub- 
lic policy  why  such  contracts  should  not 
be  npheld.  It  Is  true,  as  argued  by  respond- 
ent, that  very  few,  if  any,  of  the  states  have 
statutes  exactly  like  ours  with  reference  to 
mortgages  upon  personal  property  and  the 
foreclosure  of  the  same;  but  we  And  noth- 
ing in  oar  statute  which  by  any  Inference 
precludes  the  application  of  the  general  prin- 
ciple so  uniformly  applied  throughout  this 
country  that  the  mortgagee  may,  in  such 
eases  as  the  one  here'  discussed,  maintain 


his  action  in  replevin  to  recover  possession 
of  the  mortgaged  property.  The  follo'iving 
are  some  of  the  authorities  upholding  this 
principle:  Flinn  v.  Ferry  (Cal.)  00  Pac.  434; 
Rauklne  v.  Greer,  38  Kan.  343,  10  Pac.  680, 
5  Am.  St  Rep.  751;  Bank  of  Woodland  T. 
Duncan,  117  Cal.  416,  49  Pac.  414;  Mayes 
V.  Stephens  (Or.)  63  Pac.  760;  Miller  v. 
Adamson,  45  Minn.  90,  47  N.  W.  452;  Wood 
V.  Weimar,  104  U.  S.  786,  26  L.  Kd.  779; 
Jones  on  Chat.  Mtgs.  Jg  442,  706;  Cobbey 
on  Replevin,  gi  191,  194.  We  therefore  con- 
clude that  the  action  of  claim  and  delivery 
may  be  maintained  in  such  case.  The  only 
thing  called  to  our  attention  as  to  the  in- 
sufficiency of  the  complaint  in  this  case  is 
the  validity  of  the  foregoing  stipulation  con- 
tained in  the  mortgage,  and  that  question 
is  therefore  the  only  matter  we  pass  upon 
in  this  opinion. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  lower  court  to  take 
further  action  in  accordance  with  the  views 
herein  expressed.  Costs  awarded  to  appel- 
lant 

SULLIVAN,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 


(9   Idaho.   48S) 

STATE  v.  LEVT. 

(Supreme  Conrt  of  Idaho.    Jan.  21,  1904.) 

MURDER— INSUFFICIENCY  OF  EVIDENCE— CIR- 
CU.MSTANTIAL  EVIDENCE  —  RBASONABLB 
DOUBT  —  WEIGHT  OF  EVIDENCE  —  INSTRUC- 
TIONS —  JURY  ATTENDING  THEATEK  —  WIT- 
NESS—REWARD—COMPETENCY OF  JUROR- 
NEW  TRIAL. 

1.  Evidence  considered,  and  held  sufficient  to 
sustain  the  verdict  of  the  jurj'. 

2.  The  courincing  effect  that  follows  from  pos- 
itive evidence  is  not  necessarily  expected  to  fol- 
low from  circumstantial  evidence,  although  the 
latter  kind  of  evidence  is  often  the  most  satis- 
factory and  convincing  that  can  be  produced. 

3.  It  is  a  strong  circumstance,  which  the  juxy 
ouglit  to  consider,  if  it  is  shown  to  their  satis- 
faction and  beyond  a  reasonable  doubt  that  the 
accused  had  a  strong,  impelling  motive  to  com- 
mit the  crime  with  which  he  is  charged. 

4.  To  authorize  a  conviction  on  circumstantial 
evidence  alone,  the  facts  and  circumstances 
shown  by  the  evidence  must  be  incompatible, 
upon  any  reasonable  hypothecs,  with  the  inno- 
cence of  the  accused,  and  incapable  of  explana- 
tion upon  any  reasonable  hypothesis  or  rational 
conclusion  other  than  that  of  the  guilt  of  the 
accused. 

5.  A  reasonable  doubt  is  a  fair  doubt  arising 
from  all  of  the  evidence.  It  Is  not  a  mere 
imaginary,  captious,  or  possible  doubt,  b\it  a 
fair  doubt,  b^sed  upon  reason  and  common 
sense. 

6.  The  admission  of  certain  evidence  of  the 
diseased  condition  of  one  of  the  women  with 
whom  the  accused  was  living  held  not  prejudi- 
cial error. 

7.  The  jury  is  the  judge  of  the  weight  to  be 
given  to  the  testimony  of  the  witnesses,  and 
this  court  will  not  interfere  unless  it  is  clearly 
shown  that  the  verdict  resulted  from  prejudice 
or  passion,  or  is  clearly  against  the  evidence. 

8.  It  is  not  error  for  the  court  on  its  own  mo- 
tion to  instruct  the  jury  that  the  neglect  or  re- 
fusal of  the  defendant  to  testify  in  his  own  be- 


f  4.  See  Criminal  L»w,  vol.  14,  Cent  Dir  i  126L 
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half  shall  in  do  maimer  ^rejadice  him,  nor  be 
vuied  against  him  on  tlie  trial. 

9.  With  the  permission  of  the  court,  the  jn- 
lors  were  talien  to  a  theater,  and  six  jurors 
were  placed  in  one  open  box  and  six  in  another, 
each  six  with  a  sworn  officer,  and  in  sight  of 
each  other,  and  the  play  bad  no  reference  what- 
ever to  the  trial.  Betd  not  a  sufficient  cause  for 
granting  a  new  trial. 

10.  That  a  witness  in  a  capital  case  receiTed  a 
part  of  the  reward  offered  for  the  conviction 
of  one  who  committed  the  crime  is  not  of  itself 
a  cause  for  granting  a  new  trial. 

11.  'Where  the  credit  or  veracity  of  a  juror  is 
attaclied  on  the  ground  that  he  had  sworn  false- 
ly on  his  voir  dire,  it  is  not  error  for  the  judge 
to  consider  affidavits  sustaining  the  character 
of  such  juror. 

12.  Newly  discovered  evidence  examined,  and 
held  not  sufficient  to  warrant  the  granting  of  a 
new  trial. 

Ailshie,  J.,  dissenting  in  part 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ada  County; 
Geo.  H.  Stewart,  Judge. 

George  Levy  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Alfred  A.  Fraser  and  N.  M.  Ruick,  for  ap- 
pellant John  A.  Bagley,  Atty.  Gen.,  and 
Hawley  &  Puckett,  for  the  State. 

SULLIVAN,  C.  J.  On  February  20,  1902, 
the  defendant  was  convicted  of  the  crime  of 
murder  In  the  first  degree  for  the  killing  of 
one  Davis  Levy.  By  Information  of  the  coun- 
ty attorney  of  Ada  county  the  defendant  was 
accused  of  said  crime,  in  that  on  the  3d  day 
of  October,  1901,  at  the  county  of  Ada,  In  the 
state  of  Idaho,  the  said  defendant  did  felo- 
niously and  of  his  deliberate,  premeditated 
malice  aforethought  kill  and  murder  said 
Davis  Levy  by  means  of  a  rope,  and  beat- 
ing, bruising,  and  strangling  said  deceased. 
After  the  verdict  aforesaid  was  rendered, 
the  court  passed  the  sentence  of  death  upon 
the  defendant  Thereafter  counsel  for  the 
defendant  moved  for  a  new  trial,  which  was 
heard  upon  a  bill  of  exceptions  and  certain 
afBdavits,  by  which  It  was  claimed  that  one 
of  the  Jurors  held  and  expressed  an  opinion  of 
the  defendant's  guilt  prior  to  liis  having  been 
accepted  as  a  Juror,  and  on  the  ground  of 
newly  discovered  evidence.  The  motion  for 
a  new  trial  was  denied  by  the  court,  and  this 
appeal  is  from  the  Judgment  and  the  order 
denying  the  new  trial. 

Numerous  errors  are  assigned  as  ground 
for  granting  a  new  trial  which  go  to  the  ad- 
mission and  rejection  of  certaUi  evidence  and 
the  hisufflclency  of  the  evidence  to  support 
the  verdict  and  error  in  giving  certain  in- 
structions to  the  Jury.  Counsel  also  contend 
that  a  new  trial  should  be  granted  upon  the 
ground  of  the  newly  discovered  evidence  set 
forth  In  certain  affidavits  used  on  the  motion 
for  new  trial.  Counsel  for  the  defendant  con- 
tends with  great  sseal  and  ability  that  the  evi- 
dence was  insufficient  to  sustain  tlie  verdict 
of  the  Jury.  The  evidence  was  mostly  cir- 
cumstantial, and  among  the  mass  of  evidence 
admitted  on  the  trial  the  following  facts  ap- 
pear: 


The  deceased  was  the  owner  of  a  brick 
building  situated  on  Main  street,  l>etwe«n 
Sixth  and  Seventh  streets,  in  Boise  City,  the 
second  story  of  which  was  occupied  as  a 
lodging  bouse,  in  one  room  of  wliicb  de- 
ceased had  his  office,  living  and  sleeping 
therein.  Upon  the  back  part  of  the  lots  upon 
which  the  building  stands  there  were  situat- 
ed several  small  houses,  commonly  known  as 
"cribs,"  which  "cribs"  were  occupied  by  "wo- 
men of  the  town."  Said  "cribs"  faced  on  the 
alley  between  Main  and  Idaho  streets.  The 
defendant  had  two  of  these  unfortunate 
women  under  his  protection,  and,  as  the  evi- 
dence would  show,  under  bis  control.  They, 
like  himself,  were  of  French  origin.  For 
some  months  prior  to  the  death  of  Levy  the 
defendant's  women  bad  occupied  one  of  those 
"cribs"  in  the  nighttime,  living  in  the  day- 
time with  defendant,  on  Bannock  street  sev- 
eral blocks  distant  from  said  "cribs."  The 
main  entrance  to  the  deceased's  building 
aforesaid  was  and  is  on  Main  street  and 
from  that  entrance  a  person  could  go  up- 
stairs, pass  the  said  office  of  the  deceased 
through  a  Iiallway  to  the  back  door,  from 
which  door  stairs  reached  below  to  the  back 
part  of  the  lots  on  wliich  said  building  stood. 
An  arch  of  brick  stood  on  the  back  of  the 
lots  next  to  the  alley.  The  "crib"  occupied 
by  the  defendant  and  his  said  women  was 
alongside  of  said  arch.  A  person  could  pass 
up  the  stairway  from  Main  street  pass  the 
said  office  of  deceased,  and  go  throngh  the 
building  down  the  said  back  stairs,  and 
through  the  archway  into  the  alley.  At  the 
time  of  the  murdejr  a  colored  woman  occu- 
pied one  of  the  "cribs"  n^r  said  archway, 
which  "crib"  has  a  t)ack  entrance  into  tlie 
yard  back  of  the  main  building.  It  is  shown 
that  Davis  Levy  was  an  eccentric,  excitable 
man  of  about  70  years  of  age,  and  the  de- 
fendant comparatively  a  young  man.  It  ap- 
pears from  the  record  that  the  defendant  and 
his  women  Iiad  removed  from  said  "crib"  on 
the  2d  day  of  October,  the  day  preceding  the 
murder  of  the  deceased,  and  he  was  making 
preparation  to  go  with  his  women  to  Baker 
City,  in  the  state  of  Oregon.  It  also  appears 
tliat  the  defendant  had  occupied  a  room  in 
said  lodging  house  for  some  months  during 
the  year  or  two  previous  to  the  date  of  the 
homicide,  and  that  he  and  the  women  had 
occupied  the  "crib"  referred  to  for  montlis 
prior  to  the  date  of  the  homicide.  The  evi- 
dence shows  that  there  was  a  very  hostile 
and  bitter  feeling  between  the  defendant  and 
the  deceased.  It  \a  shown  that  as  early  as 
May,  1901,  they  had  a  fight  and  the  defend- 
ant struck  the  deceased  with  a  piece  of 
board.  The  evidence  discloses  ntmierous 
threats  by  the  defendant  against  the  deceas- 
ed, in  some  of  which  he  had  declitred  he 
would  kill  the  deceased;  said  that  he  would 
cut  his  throat;  that  he  would  cut  his  neck 
off  at  his  shoulders.  It  Is  shown  that  on  Oc- 
tober 2,  1901— that  being  the  day  prior  to  the 
day  of  the  homicide  of  the  deceased— the 
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defendant  moved  from  said  "crib."  It  ap- 
pears that  he  was  compelled  to  do  this  by 
one  of  the  police  oflScers  of  the  city,  because 
one  of  his  said  women  was  unable  to  obtain 
a  doctor's  certificate  of  good  health,  which  It 
seems  was  required  by  that  class  of  women. 
The  OTldence  indicated  that  the  defendant 
was  greatly  Incensed  at  this,  and  he  said  on 
that  day  that  Davis  Levy,  the  deceased,  had 
run  him  out,  and  that  he  would  get  even  with 
him;  and  on  the  same  day  he  threatened  the 
deceased  in  the  presence  of  another  witness, 
apparently  charging  the  deceased  with  hav- 
ing been  the  cause  of  his  being  compelled  to 
leave  the  city.  There  is  much  other  evidence 
which  tends  to  show  the  malicious  feeling  of 
the  defendant  toward  the  deceased.  It  is 
shown  that  some  months  prior  to  October  3, 
1901,  the  defendant  was  skinning  a  live  rab- 
bit, and  a  person  present  protested  against 
such  cruelty,  and  the  defendant  replied  that 
he  would  skin  Levy  (the  deceased)  that  way. 
This  evidence  was  evidently  introduced  to 
show  the  malice  and  hatred  of  the  defend- 
ant toward  the  deceased. 

The  evidence  shows  that  the  body  of  the 
deceased  was  found  on  October  5,  1001,  in 
one  of  the  rooms  of  said  lodging  house.  He 
had  been  gagged— a  rope  tightly  drawn 
around  Jils  neck,  tight  enough  to  cause  stran- 
gulation. His  liands  and  feet  were  tied.  The 
appearance  of  his  said  office,  which  he  used 
as.  a  living  and  sleeping  room,  and  a  wound 
on  the  left  side  'of  his  head,  indicated  that 
be  bad  been  struck  down  while  eating  his 
evening  meal,  and  that  be  had  been  taken 
to  the  room  where  the  body  was  found,  which 
Was  one  of  the  lodging  rooms  In  said  house. 
There  was  no  evidence  of  a  struggle  in  the 
latter  room.  When  found,  the  body  was 
dressed  and  lying, on  the  bed,  and  several 
keys  and  two  tobacco  or  money  sacks  and 
sonae  other  articles  were  found  laid  alongside 
of  the  body,  on  the  bed,  in  regular  order. 
His  shoes  had  been  taken  off  and  placed 
near  the  foot  of  the  bed.  A  gag  made  of  a 
knotted  napkin  was  in  his  mouth,  and  a  tow- 
el and  pillow  laid  over  his  face.  There  was 
no  indication  of  a  struggle  after  the  body  had 
been  placed  on  the  bed.  There  was  no  mon- 
ey fonnd  on  his  person,  but  two  checks  were 
found  under  the  bedclothing  on  the  opposite 
side  of  the  bed  from  the  body.  In  his  said 
office  or  living  room  was  found  on  the  table 
a  bowl  of  broth,  part  of  a  loaf  of  barley 
bread,  a  piece  of  which  had  been  cut  off  and 
a  mouthful  bitten  out  of  the  piece;  also  some 
butter  and  cheese  were  on  the  table.  A  ket- 
tle containing  some  small  pieces  of  meat 
was  on  the  stove.  So  far  as  the  evidence 
shows,  the  deceased  was  last  seen  between 
half  after  6  and  7  o'clock  on  the  evening  of 
October  3, 1901,  and  the  evidence  shows  that. 
If  deceased  had  been  living  for  any  length 
of  time  after  7  o'clock,  he  would  have  been 
seen.  It  is  shown  that  a  piece  of  board  used 
to  bar  the  boor  to  the  front  entrance  of  said 
lodging  house,  which  was  usually  left  in  the 


hall  by  Levy  when  he  went  to  bed  at  night, 
was  not  there  that  night;  and  the  light  that 
deceased  kept  at  the  front  door  was  not  lit 
that  night,  nor  was  the  back  door  locked. 
This  and  other  circumstances  would  go  to 
prove  that  the  deceased  was  killed  before  his 
retiring  time,  and  while  at  supper.  Taking 
all  the  evidence,  it  is  clear  to  us  that  the  de- 
ceased was  killed  between  7  and  8  o'clock  on 
the  evening  of  October  3,  1901.  The  circum- 
stances also  show  that  he  must  have  been 
killed  by  some  one  familiar  with  the  prem- 
ises. It  appears  that  said  office  of  deceased 
was  locked,  and  found  so  at  the  time  the 
body  was  discovered.  A  key  that  would  un- 
lock said  office  was  found  in  a  refuse  box 
back  of  the  "crib"  which  had  been  occupied 
by  the  women  of  the  defendant,  and  also 
some  small  pieces  of  rope  like  that  found 
around  the  neck,  arms,  and  legs  of  the  de- 
ceased. 

The  defense  of  the  defendant  was  an  ali- 
bi, and  much  of  the  evidence  tends  to  show 
the  malice  and  ill  will  of  the  defendant  to- 
ward the  deceased,  and  of  the  defendant's 
whereabouts  from  7  o'clock  until  half  after 
10  o'clock  on  the  evening  of  October  3,  1901. 
Counsel  for  appellant  contends  that  the  de- 
fendant has  clearly  established  an  alibi,  in 
that  the  evidence  shows  the  whereabouts 
of  defendant  during  said  time,  and  that  It 
would  have  been  Impossible  for  him  to  have 
murdered  the  deceased;  while  it  is  con- 
tended by  counsel  for  the  state  that  the  evi- 
dence clearly  shows  that  the  defendant  was 
around  and  In  the  said  lodging  house  at 
least  two  or  three  times  during  that  period. 
One  of  the  witnesses  for  the  state  testlfled 
that  she  saw  the  defendant  standing  in  said 
brick  archway  back  of  the  lodging  house, 
and  afterward  disappear  in  the  rear  of  said 
"crib"  where  ■said  trash  box  was  situated. 
He  was  seen  by  another  witness  going  out 
of  said  archway  at  about  half  past  7  o'clock, 
and  was  seen  in  th~e  alley  near  there  by  two 
other  witnesses  between  7  and  8  o'clock. 
The  evidence  further  shows  that  about  15 
or  20  minutes  before  8  o'clock  on  that  even- 
ing the  defendant  appeared  at  the  barber 
shop  opposite  Weil's  cigar  store  on  Main 
street,  between  Seventh  and  Klght)i  streets,. 
In  Boise,  and  went  to  the  back  part  of  the 
shop  and  asked  for  a  bath.  He  went  Into 
the  bathroom,  remained  there  some  16  or 
20  minutes,  came  out,  and  asked  for  a  quick 
shave.  The  barber  who  shaved  him  was  at 
that  time  busy  with  another  customer,  and 
the  defendant  sat  down  and  waited  a  few 
minutes  for  his  turn.  It  is  also  shown  that 
it  was  the  custom  of  the  defendant  to  get 
shaved  twice  a  week,  and  that  he  had  been 
shaved  the  day  before.  It  is  the  custom  to 
close  all  barber  shops  In  Boise  promptly  at 
8  o'clock.  It  appears  that  the  curtains  were 
drawn  in  said  shop  and  the  door  locked  be- 
fore the  defendant  was  shaved.  After  the 
defendant  was  shaved,  the  barber  unlocked 
the  door  and  let  him  out,  and  the  barber  im- 
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mediately  went  across  the  street  to  Well's 
cigar  store  and  began  to  play  a  game  of 
cards  known  as  "solo"  with  two  other  per- 
sons, and  continued  to  play  for  about  half 
an  hour,  when  the  defendant  came  into  the 
room.  The  barber  testified  that  the  defend- 
ant acted  in  a  very  strange  and  unusual 
manner,  and  seemingly  was  laboring  under 
considerable  excitement  The  defendant  re- 
mained there  watching  the  game  until  he 
was  notified  that  the  busses  were  going  to 
the  hotels  to  talce  passengers  to  the  depot  to 
take  the  10:40  train.  Upon  said  announce- 
ment being  made,  the  defendant  left.  The 
evidence  shows  that  the  busses  go  to  the 
hotels  for  passengers  for  the  10:40  train  at 
10  o'clock.  It  appears  that  the  defendant 
loft  Well's  cigar  store  at  about  10  o'clock, 
and  arrived  at  the  depot  about  10:25  or 
10:30  o'clock,  and  appeared  to  be  laboring 
under  some  excitement,  and  was  perspiring. 
It  also  appears  tliat  it  takes  less  than  five 
minutes  to  walk  from  Weil's  cigar  store  to 
the  depot.  The  evidence  shows  that  the 
electric  lights  in  Boise  went  out  on  said 
night  of  October  3d  about  '25  minutes  after 
10  o'clock;  and  one  of  the  witnesses  for  tlie 
state  testified  that  shortly  before  those  lights 
went  out  she  saw  the  defendant  come  down 
the  back  stairs  of  said  lodging  house,  and  at 
the  bottom  of  the  stairs  saw  him  pull  out 
his  watch,  and  put  it  back  in  his  pocket. 
Then  he  walked  to  said  archway,  and  stood 
tliere  looking  up  and  down  the  alley.  He 
then  went  down  back  of  said  "crib"  that  his 
women  had  occupied,  and  that  Just  as  he 
disappeared  the  electric  lights  went  out. 
Another  witness  for  the  state  testified  that 
between  10  and  11  o'clock  on  the  night  of 
October  3d  he  was  playing  billiards  in  his 
saloon  on  the  north  side  of  Main  street  be- 
tween Seventh  and  Eighth  streets,  and  that 
defendant  came  in  the  back  entrance — that 
being  the  entrance  from  the  alleyway.  An- 
other witness  testified  that  he  was  In  said 
saloon  when  the  defendant  came  In  there; 
that  defendant  seemed  to  be  in  a  hurry,  and 
was  sweating  and  perspiring  considerably; 
that  the  first  witness  above  referred  to  spoke 
to  the  defendant,  and  wanted  to  know  what 
was  the-  matter  he  was  sweating  so.  He 
put  his  hand  on  his  stomach  and  said,  "I 
am  sick."  While  one  of  the  witnesses  re- 
ferred to  is  not  sure  of  the  time  when  de- 
fendant came  Into  said  saloon,  it  clearly  ap- 
pears from  the  other  witness  that  it  was  be- 
tween 10  and  11  o'clock  on  the  evening  of 
October  3d.  There  are  many  other  circum- 
stances tending  to  prove  the  guilt  of  the  de- 
fendant, none  of  which  are  contradicted  or 
disapproved,  and  it  is  not  necessary  for  us 
to  relate  them  here.  But  from  ail  of  the 
evidence  in  the  case,  which  we  have  care- 
fully considered,  we  have  no  doubt  of  Its 
sufficiency  to  sustain  the  verdict. 

The  test  of  the  sufficiency  of  circumstan- 
tial evidence  is,  does  the  circumstantial  evi- 
dence produced  on  the  trial  establish  in  the 


minds  of  the  jury  a  sense  of  conviction  to 
the  exclusion  of  all  reasonable  doubt?  The 
convincing  effect  that  would  follow  from 
positive  evidence  is  not  necessarily  to  flow 
from  circumstantial  evidence,  although  cir- 
cumstantial evidence  is  often  the  most  sat- 
isfactory and  convincing  that  can  be  pro- 
duced. 3  Rice  on  Evidence,  S  343,  and  au- 
thorities there  cited.  It  is  a  general  axiom 
of  hiiman  action  that  all  persons  act  from 
motive,  and  it  Is  always  a  satisfactory  cir- 
cumstance if  a  Jury  can  feel  that  it  is 
proved  to  their  satisfaction  that  the  defend- 
ant had  a  'motive— a  strong,  impelling  mo- 
tive—for the  act  which  he  is  charged  with 
having  committed.  Id.  §  344.  In  the  case 
at  bar  it  is  clearly  established  by  the  evi- 
dence that  the  defendant  had  a  strong  im- 
pelling motive  to  commit  the  crime  of  which 
he  was  convicted.  The  111  will,  hatred, 
and  malice  of  the  defendant  toward  the  de-  " 
ceased  is  shown  all  through  the  evidence. 
That  being  clearly  shown,  and  the  conduct, 
actions,  appearance,  and  whereabouts  of  the 
defendant,  as  shown  by  the  evidence,  be- 
tween the  hours  of  7  o'clock  and  10:30 
o'clock  on  the  evening  of  October  3,  1901, 
taken  into  consideration  with  all  the  evi- 
dence in  the  case,  are  amply  sufficient  to 
establish  in  the  minds  of  the  Jury  tbe  guilt 
of  the  defendant  to  the  exclusion  of  all  rea- 
sonable doubt 

It  Is  contended  that  the  evidence,  all 
taken  together.  Is  reasonably  and  fairly  con- 
sistent with  the  hypothesis  of  the  innocence 
of  the  defendant  and  for  that  reason  It  Is 
Insufficient  to  sustain  the  verdict  of  guilty. 
We  cannot  agree  with  counsel  In  that  con- 
tention, for,  as  we  view  the  evidence,  no 
other  reasonable  hypothesis  than  that  of 
the  guilt  of  the  defendant  can  be  drawn 
from  It  The  facts  and  elrcimistaiicea 
shown  by  the  evidence  are  absolutely  In- 
compatible upon  any  reasonable  hypothesis 
with  the  Innocence  of  the  accused,  and  in- 
capable of  explanation  upon  any  reasonable 
hypothesis  or  rational  conclusion  other  than 
that  of  the  guilt  of  the  defendant  The  evi- 
dence Is  sufficient  to  establish  the  guilt  of 
the  accused  beyond  a  "reasonable  doubt." 
The  term  "reasonable  doubt"  as  defined  by 
text-writers  and  decisions  of  courts  of  last 
resort  is  a  "fair"  doubt  growing  out  of  the 
testimony  in  the  case.  It  is  not  a  mere  im- 
aginary, captious,  or  possible  doubt,  but  a 
"fair  doubt"  based  upon  reason  and  com- 
mon sense.  3  Rice  on  Evidence,  §  268.  It 
would  be  possible  to  raise  an  Imaginary  or 
captious  doubt  in  any  case,  no  matter  how 
strong,  direct,  and  positive  the  evidence 
might  be.  For  instance,  a  Jury  might  Im- 
agine, in  a  case  where  two  uncontradicted 
eyewitnesses  to  a  crime  testified  to  Its  com- 
mission, that  such  witnesses  might  be  mis- 
taken, and  thus  entertain  a  captious  or  im- 
aginary doubt.  But  such  a  doubt  is  not  a 
"reasonable  doubt"  within  the  legal  defini- 
tion of  that  phrase. 
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Thp  admission  of  evidence  to  show  that  one 
of  the  defendant's  women  had  the  syphilis, 
and  was  for  that  reason  unable  to  get  a  health 
certificate  from  the  city  physician,  and  pro- 
hibited from  plying  her  vocation  in  Boise 
City,  is  assigned  as  error.  It  appears  from 
the  record  tliat  defendant  claimed  and  liad 
stated  that  the  deceased  was  the  cause  of  liis 
tiaving  to  leave  the  city,  and,  as  we  under- 
stand it,  the  evidence  last  referred  to  was  In- 
troduced to  show  that  the  deceased  bad  noth- 
ing to  do  with  that  matter  that  the  examina- 
tion of  said  female  was  suggested  to  the 
physician  by  a  policeman,  and  that  deceased 
had  nothing  to  do  with  it  Considering  all 
the  evidence  in  the  case  which  shows  the 
character  and  vocation  of  the  defendant  and 
the  wpmen  with  whom  he  was  living,  and 
which  it  would  have  been  impossible  to  have 
excluded  on  the  trial,  the  admission  of  that 
evidence  was  an  immaterial  error,  which  could 
not  have  possibly  affected  the  verdict  of  the 
Jury,  and  hence  did  not  aftect  any  substantial 
right  of  the  defendant  See  section  8236,  Rev. 
St  1887. 

It  is  suggested  that  many  of  tbe  witnesses 
for  the  state  were  from  tbe  slums  of  the  city, 
and  for  that  reason  their  testimony  was  un- 
worthy of  credence.  But  it  must  be  remem- 
bered that  the  Jurors  are  the  Judges  of  the 
weight  to  be  given  to  the  testimony  of  the 
witnesses,  and,  having  seen  the  witnesses, 
and  heard  them  testify,  this  court  is  not  au- 
thorized to  say  that  they  should  have  reject- 
ed tbe  testimony  of  any  witness.  If  the  tes- 
timony of  all  witnesses  of  tbe  character  of 
those  referred  to  must  be  rejected  on  princi- 
ple, many  criminals  would  go  unwhipped  of 
Justice.  Tbe  rule  is  well  established  that  tbe 
weight  to  be  given  to  the  testimony  of  tbe 
witnesses  Is  the  exclusive  province  of  the 
Jury,  and  in  the  case  at  bar  it  was  for  the 
Jury  to  determine  whether  the  entire  evi- 
dence established  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt  There  Is  nothing 
in  the  record  to  Indicate  that  the  verdict  was 
the  result  of  passion  or  prejudice.  Tbe  evi- 
dence, in  our  opinion,  shows  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt.  In 
State  V.  O'Brien,  8  Idaho  (Hash.)  374,  29 
Pac.  38,  this  court  said:  "The  Jury  saw  all 
tbe  witnesses  upon  tbe  stand,  and  could  Judge 
of  their  truthfulness.  They  were  carefully 
and  fully  Instructed  In  the  law  by  the  court 
The  Judge,  who  tried  the  cause  also  doubt- 
less carefully  noted  the  testimony,  and  cer- 
tainly would  not  permit  a  Judgment  of  this 
kind  to  stand  If  there  was  reasonable  doubt 
of  guilt"  The  giving  of  the  following  In- 
struction on  the  court's  own  motion  Is  assign- 
ed as  error,  to  wit:  "A  defendant  in  a  crim- 
inal action  or  proceeding  to  which  be  is  a 
party,  Is  not  without  his  consent,  a  comipe- 
tent  witness  for  or  against  himself.  His  neg- 
lect or  refusal  to  give  such  consent  shall  not  in 
any  manner  prejudice  him,  nor  be  used  against 
him  on  the  trial  or  proceeding."  Section 
8143,  Rev.  St  i887,  Is  as  follows:    "A  de- 


fendant in  a  criminal  action  or  proceeding 
to  wliich  be  Is  a  party,  is  not,  without  his 
consent  a  competent  witness  for  or  against 
himself.  His  neglect  or  refusal  to  give  such 
consent  shall  not  in  any  manner  prejudice  him 
nor  be  used  agaiust  him  on  the  trial  or  pro- 
ceeding." That  statute  was  enacted  for  the 
protection  of  the  accused,  and  numerous  au- 
thorities could  be  cited  where  causes  have 
been  reversed  because  of  comments  made  by 
the  prosecuting  attorney  (and  some  Instances 
by  tbe  court)  to  the  Jury  on  the  failure  of  the 
accused  to  testify  in  his  own  behalf.  That 
statute  provides  that  such  failure  shall  not  in 
any  manner  prejudice  the  accused,  nor  be 
used  against  him  on  the  trial.  Tbe  Instruction 
complalued  of  was  given  for  the  sole  pur- 
pose of  protecting  tbe  defendant  and  prevent- 
ing any  presumption  from  arising  in  the 
minds  of  the  Jiu-y  because  of  the  failure  of 
defendant  to  testify  In  bis  own  behalf.  It 
would  be  tbe  most  natural  for  tbe  Jury  to 
revert  to  the  fact  that  the  defendant  failed  to 
testify  in  his  own  behalf,  and  one  can  be 
hardly  so  simple  as  to  Imagine  that  the  Jurors 
would  not  comment  or  think  of  that  fact  bad 
tbe  court  not  given  the  Instruction  complained 
of.  In  support  of  said  contention  counsel 
cite  Wilson  V.  U.  S.,  149  U.  S.  80,  13  Sup. 
Ct.  7C5,  37  L.  Ed.  650.  That  was  a  case 
where  the  district  attorney  commented  on 
the  failure  of  the  accused  to  testify  in  his  own 
behalf;  and  the  same  Is  true  of  McKnlght  v. 
D.  S.,  115  Fed.  975,  54  C.  C.  A.  358.  Numer- 
ous authorities  have  been  cited  on  the  proposi- 
tion that  the  fact  that  tbe  accused  declined  to 
testify  in  bis  own  behalf  cannot  be  comment- 
ed .on.  But  not  one  case  has  been  called  to 
our  attention  where  tbe  giving  of  tbe  instruc- 
tion complained  of  was  held  to  be  error. 

The  giving  of  several  other  Instructions  Is 
assigned  as  error.  After  an  examination  of 
them  we  conclude  that  the  Instructions  com- 
plained of  correctly  state  the  law,  and  the 
court  did  not  err  In  giving  them.  It  appears 
from  the  officers  In  charge  of  the  Jury  that 
during  tbe  trial  the  Jurors  expressed  a  desire 
to  go  to  the  theater  to  witness  certain  plays 
on  two  evenings;  that  the  court  called  respec- 
tive counsels'  attention  to  that  fact,  and  asked 
the  counsel  In  open  court  whether  they  had 
any  objection  thereto;  and  the  attorneys  as- 
sented, and  the  Jurors  attended  said  theater 
two  evenings.  It  Is  shown  that  upon  each  of 
said  occasions  the  JVirors  were  taken  Into 
said  theater  after  the  rest  of  the  audience 
were  seated;  that  six  of  said  Jurors  were 
seated  In  one  box,  and  six  in  another,  facing 
each  other,  and  an  officer  with  each  six;  that 
no  other  person  entered  either  of  said  boxes 
or  spoke  to  either  of  said  Jurors;  that  each 
of  said  officers  were  In  plahi  sight  of  the  en- 
tire jury;  that  said  Jurors  remained  In  said 
boxes  until  the  audience  had  departed,  and 
then  said  Jurors  were  taken  from  said  boxes 
to  the  Jury  room;  that  there  was  nothing  In 
eltlier  play  that  In  any  manner  could  aftect 
the  Judgment  or  opinion  of  any  member  of 
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the  Jury  In  regard  to  this  case.  Such  action 
of  the  Jury  Is  assigned  as  error.  Counsel 
for  defendant  each  made  an  affidavit  In  which 
they  stated  that  they  had  no  knowledge  or 
recollection  of  the  Judge  calling  their  atten- 
tion to  the  fact  that  said  Jurors  desired  to  at- 
tend the  theater,  and  had  not  given  their  con- 
sent thereto.  While  this  court  does  not  sanc- 
tion the  practice  of  Jurors  attending  theaters 
during  the  progress  of  a  murder  trla'l,  we 
do  not  think  a  new  trial  should  be  granted 
on  that  ground,  unless  It  Is  shown  that  some 
substantial  right  of  the  accused  has  been 
prejudiced  thereby,  which  has  not  been  done 
in  this  case.  The  misconduct  or  separation 
of  the  Jury  complained  of  in  this  case  does 
not  come  within  the  provisions  of  section 
7952,  Rev.  St  1887.  See,  also,  People  v. 
Bemmerly,  98  Cal.  299,  33  Pac.  263;  People 
V.  Bush,  68  Cal.  623,  10  Pac.  169. 

It  is  contended  that  defendant  is  entitled 
to  a  new  trial  because  of  the  misconduct  of 
the  officers  in  that  they  were  very  diligent 
and  zealous  in  their  efforts  to  discover  the 
person  who  committed  the  homicide;  that  a 
large  reward  was  offered  for  the  conviction 
of  the  murderer;  that  the  officers  promised 
to  pay  at  least  one  witness  $50  in  case  they 
received  the  reward.  That  witness  was  the 
barber  who  shaved  the  accused  on  the  night 
of  the  murder,  and  his  testimony  was  cor- 
roborated by  other  witnesses.  The  fact  that 
a  reward  was  ottered,  and  that  some  of  the 
witnesses  and  officers  were  to  receive  a  part 
of  it  in  case  of  conviction,  is  not  sufficient 
cause  to  warrant  the  granting  of  a  new  trial, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial  or  the  facts  presented  in  the 
transcript  In  that  regard. 

Several  affidavits  were  presented  on  the 
hearing  of  the  motion  for  a  new  trial,  in 
which  the  affiants  swore  that  one  of  the 
Jurors  had  before  the  trial  said,  referring  to 
the  defendant,  "They  have,  got  the  right  man, 
and  I  believe  be  ought  to  be  hung  on  general 
principles  anyway,"  and  other  statements 
equivalent  thereto,  and  had  made  remarks 
derogatory  to  the  defendant.  The  judge,  on 
the  hearing  of  said  motion,  admitted  the  affi- 
davit of  the  Juror  denying  that  he  liad  ever 
made  such  statements,  and  also  affidavits  of 
17  persons,  neighbors  and  acquaintances  of 
said  Juror,  to  the  eETect  that  they  had  known 
said  Juror  for  years,  and  knew  bis  general 
reputation,  in  the  vicinity  in  which  he  lived, 
for  truth,  veracity,  honesty,  and  Integrity, 
and  that  It  was  good.  It  Is  contended  that 
the  admission  of  the  last-named  affidavits 
was  error,  and  counsel  cjite  on  that  point 
several  authorities  that  apply  to  witnesses. 
In  the  case  at  bar  the  accused  did  try  to 
show  that  the  reputation  of  said  juror  for 
truth  and  veracity  was  bad  by  attempting  to 
show  that  on  his  voir  dire  he  had  sworn  that 
he  had  not  formed  or  expressed  an  opinion 
of  the  guilt  of  the  defendant,  when  In  fact 
he  had  formed,  and  at  several  different  times 
had  expressed,  such  opinions.    The  truth  and 


veracity  of  the  Juror  was  directly  put  in  issue 
and  directly  attacked.  The  question  of  the 
Incompetency  of  said  Juror  was  presented  to 
the  court  or  Judge  on  motion  for  a  new  trial, 
and  we  do  not  think  that  the  court  erred 
In  considering  said  sustaining  affidavits.  The 
Judge,  in  his  discretion,  had  the  right  to  ad- 
mit any  evidence  tending  to  throw  any  light 
on  the  question.'  The  practice  of  admitting 
sustaining  affidavits  was  in  such  cases  ap- 
parently sanctioned  by  this  court  In  State  v. 
Davis,  6  Idaho,  159,  53  Pac.  678.  Referring 
to  that  question,  the  court  said:  "Wlille  we 
think  such  action  is  largely  a  matter  of  dis- 
cretion on  the  part  of  the  trial  court,"  etc., 
"it  is  not  necessary  to  decide  the  correctness 
of  the  action  of  the  trial  court  in  receiving 
and  considering  such  rebutting  affidavits." 
We  do  not  question  the  rule  that  sustaining 
evidence  Cannot  be  introduced  to  support  the 
character  of  a  witness  for  truth  and  veracity 
when  his  character  has  not  been  attacked. 
But  in  the  case  at  bar  the  character  of  the 
Juror  was  directly  attacked. 

We  have  examined  the  newly  discovered 
evidence  on  which  counsel  for  defendant  re- 
lies for  a  new  trial,  and  do  not  think  It  suffi- 
cient to  warrant  the  granting  of  a  new  triaL 
It  Is  shown  by  the  affidavit  of  <Hie  witness 
that  he  found  human  blood  stains  on  the 
knob  of  the  door  of  one  of  the  rooms  of  said 
lodging  house  and  on  the  water  pitcher  in 
said  room,  but  that  was  not  sufficient  evi- 
dence on  which  to  grant  a  new  trial. 

We  have  examined  the  many  errors  assign- 
ed in  this  case,  and  are  fully  convinced  that 
the  trial  court  did  not  err  In  denying  a  new 
trial. 

The  Judgment  is  affirmed,  and  the  cause 
remanded  for  further  proceedings  herein  as 
provided  by  law. 

STOCKSLAGER,  J.,  concurs.  AILSHU; 
J.,  dissenting  in  part  and  to  the  conclusion. 

AILSHIE,  J.  (dissenting).  I  cannot  agree 
with  some  of  the  conclusions  reached  by  my 
associates  In  this  case.  I  concur  In  the  re- 
sult announced  as  to  the  instructions  given 
the  Jury  by  the  trial  court,  and  also  as  to 
the  alleged  separation  of  the  Jury  after  they 
had  been  accepted  and  sworn  to  try  the  case. 
I  do  not  think  that  the  mere  fact  of  separa- 
tion Is  sufficient  to  entitle  a  defendant  to  a 
new  trial,  but  that  he  must  at  least  show 
some  other  facts  from  which  It  would  appear 
that  he  was  in  some  manner  prejudiced  on 
account  of  such  separation.  There  is  a  ques- 
tion, however.  In  this  case,  of  most  vital  and 
serious  Import,  to  wtiich  I  cannot  give  my 
approval.  It  goes  to  the  introduction  of  a 
class  of  evidence  given  by  the  state's  first 
witness,  aild  running  throughout  the  entire 
case  for  the  prosecution.  The  first  witness 
called  by  the  prosecution  was  the  health  offi- 
cer of  Boise  City,  and,  after  giving  some 
testimony  concerning  the  Ii;imates  of  bouses 
of  ill  repute  within  the  city,  and  the  steps 
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being  taken  by  the  health  ofBcera  to  suppress 
disease  preTaillng  among  such  persons,  said, 
"I  know  a  couple  of  women  that  were  living 
with  the  defendant  about  this  time."  There- 
upon the  prosecution  asked  the  question: 
"You  may  state  whether  or  not  about  this 
time  yon  examined  these  women,  or  either 
of  them."  To  this  question  counsel  for  de- 
fendant objected,  and  the  attorney  for  the 
state  said,  "We  will  connect  tliis  with  sub- 
sequent evidence  In  the  nature  of  threats 
showing  a  direct  connection  between  the 
two,"  whereupon  the  court  overruled  the  ob- 
jection. The  witness  then  proceeded:  "I  ex- 
amined both  of  these  women.  I  don't  know 
their  names."  Counsel  for  defendant  here 
interposed  further  objections,  and  was  by  the 
court  overruled,  and  the  witness  continued: 
"The  brunette,  or  dark-haired  one,  I  found 
had  syphUis,  and  refused  to  give  her  a  cer- 
tificate, and  notified  the  police.  I  think  this 
was  two  or  three  days  before  the  Levy  Ijody 
was  found."  After  the  witness  gave  further 
testimony  along  this  line,  defendant's  counsel 
moved  to  strike  oat  all  of  the  evidence  on 
this  subject,  and  thereupon  the  witness  was 
asked:  "You  were  acting  under  instructions 
from  the  police  department  as  a  member  of 
the  lK>ard  of  health?"  To  which  he  replied: 
"Yes,  sir.  I  will  explain.  I  think  that  at 
this  jiarticular  examination  one  of  the  police- 
men spoke  to  me  about  it,  and  ordered  them 
to  come  up;  and  I  tliink  it  was  Carswell." 
After  this  answer  was  given,  the  court  over- 
ruled defendant's  motion  to  strike  out  the 
evidence.  Evidence  to  the  same  effect  and 
of  the  same  character  was  given  on  the  part 
of  the  state  by  other  witnesses. 

It  is  argued  with  much  force  and  con- 
vincing reason  by  counsel  for  defendant  that 
this  line  of  evidence  was  Incompetent  to 
prove  any  possible  or  material  fact  in  the 
case  against  the  defendant,  and  that  it  had 
for  its  object  the  sole  tendency  and  purpose 
of  prejudicing  the  Jury  against  him.  Of 
the  fact  that  it  did  actually  prejudice  the 
minds  of  the  Jurors  against  the  defendant  I 
have  no  doubt  It  was  introduced  under 
the  pretext  of  showing  threats,  but  how 
such  evidence  could  possibly  show,  or  tend 
to  show,  or  be  connected  with  any  threats 
on  the  part  of  the  defendant  against  the 
deceased,  does  not  appear.  How  could  the 
fact  that  these  women,  with  whom  the  de- 
fendant had  been  associated,  bad  a  loath- 
some and  infectious  disease,  possibly  have 
any  bearing  on  the  defendant's  guilt  of  the 
crime  of  homicide?  How  could  such  fact 
become  a  circumstance  of  the  guilt  of  de- 
fendant? Is  it  possible  that  It  was  intro- 
duced for  any  purpose  other  than  that  of 
degrading  the  defendant  in  the  minds  of 
the  Jurors?  Was  It  not  an  indirect  attack 
upon  the  defendant's  standing  in  the  commu- 
nity and  his  general  character  and  moral 
depravity?  In  the  majority  opinion,  in  Jus- 
tiflcation  of  the  admission  of  this  evidence, 
it  ia  said:   "It  appears  from  the  record  that 


defendant  claimed  and  had  stated  that  the 
deceased  was  the  cause  of  his  having  to 
leave  the  city,  and,  as  we  understand  It,  the 
evidence  last  referred  to  was  Introduced  to 
show  that  the  deceased  had  nothing  to  do 
with  the  matter;  that  the  examination  of 
said  female  was  suggested  to  the  physician 
by  a  policeman,  and  that  deceased  had  noth- 
ing to  do  with  it."  What  did  It  matter 
whether  deceased  was  the  cause  of  these 
women  falling  to  get  a  health  certificate,  or 
the  police  officers  of  the  city  were  the  cause? 
What  possible  light  could  that  question 
throw  upon  the  guilt  or  innocence  of  the 
defendant?  It  certainly  cannot  be  said 
that  any  motive  could  be  shown  by  this 
class  of  evidence;  and,  if  threats  were  the 
real  object  the  state  had  in  view,  then  it  was 
certainly  unnecessary  to  go  into  the  physical 
condition  and  character  of  a  couple  of  lewd 
and  abandoned  women  in  order  to  lay  a 
foundation  for  proving  so  simple  a  fact  as  a 
threat. 

In  People  V.  Wallace,  89  Cal.  158,  26  Pac. 
650,  the  Supreme  Court  of  California  had 
under  consideration  the  admissibility  of  evl- 
den<:e  very  similar  in  character  to  that  here 
introduced.  There  a  witness,  who  had  been 
an  "actress"  In  a  saloon  or  "dive,"  was  ask- 
ed: "Since  you  have  been  working  at  the 
Elite  Theater,  has  this  man  Wallace  [the  de- 
fendant] asked  you  to  be  bis  girl?"  That 
question  was  objected  to,  and  the  objection 
was  overruled  by  the  court,  and  upon  Its  ad- 
mission the  appellate  court  said:  "The  ad- 
mission of  this  testimony  was  erroneous.  It 
■was  not  relevant  to  any  issue  Involved  in 
the  case,  and  was  clearly  calculated  to  pres- 
ent the  appellant  before  the  Jury  as  a  low 
and  degraded  character.  It  may  be  that 
there  are  those  who  look  with  some  Indif- 
ference upon  the  moral  delinquencies  of 
men  in  their  social  relation  with  the  other 
sex,  if  such  conduct  is  not  too  flagrant  and 
notorious.  But,  even  if  this  should  be  as- 
sumed as  the  fact,  it  would  not  follow  that 
this  evidence  was  not  prejudicial,  as  its  ob- 
ject, its  declared  purpose  and  effect,  was  to 
show  that  appellant  had  proposed  to  'live' 
with  this  woman  in  a  state  of  shameless  im- 
morality. •  •  •  The  occupation  of  this 
witness,  all  of  the  surroundings  and  char- 
acter of  the  so-called  'theater'  In  which  she 
.was  employed,  were  fully  disclosed  by  the 
evidence,  and  the  proposition  to  'live'  with 
her,  and  she  to  become  his  'girl,'  looked  to 
a  relation  which  need  not  be  characterized 
here,  but  which  the  Jurors,  as  men  of  ordi- 
nary observation,  must  be  presumed  Xo  have 
fully  understood.  But  one  inference  could 
be  drawn  from  this  testimony,  and  that  most 
prej'jfticial  to  the  appellant,  in  the  minds  of 
ir.en  of  average  morality.  The  evidence 
having  only  this  tendency,  and  being  wholly 
Irrelevant,  should  not  have  appeared  In  the 
case." 

Closely  connected  and  allied  with  this 
class  of  evidence,  and  illustrating  the  char- 
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acter  of  evidence  Introduced  In  this  case, 
and  the  effect  that  the  same  must  have  had 
upon  the  minds  of  the  Jurors— presuming 
that  they  were  average  jurors,  subject  to  the 
ordinary  human  prejudices  and  passions — 
was  that  of  another  witness  as  to  the  cruel 
character  and  disposition  of  the  defendant. 
I  quote  the  questions  and  answers  as  given: 
"Q.  And  you  testified  in  regard  to  certain 
matters,  threatening  language  and  so  on. 
I  will  tisk.  you  If  there  was  any  other  occur- 
rences in  the  nature  of  threatening  language 
on  the  part  of  the  defendant  toward  Davis 
Levy,  the  deceased.  A.  Yes,  sir;  In  the  lat- 
ter part  of  November,  1900.  Q.  State  the 
language  and  the  circumstances?  A.  Why, 
he  had  a  rabbit,  and  was  hanging  it  on  the 
fence  in  the  back  yard  on  Mrs.  Bush's  prop- 
erty, and  was  skinning  it,  right  back  of 
what  is  Maud  Mudock's  house  now.  And  I 
■was  working  on  my  house  there,  and  I  heard 
one  of  the  French  women  holler  to  him,  and 
then  I  heard  a  rabbit  squeal,  so  then  I  goes 
out  there,  and  I  says,  'Why  don't  you  kill 
it?"  and  I  hit  it  with  a  stick."  At  this  point 
counsel  for  defendant  objected  to  these  de- 
tails, and  thereupon  the  prosecutor  asked, 
"Now,  Mr.  Maley,  what  was  said  on  this  oc- 
casion?" to  which  the  witness  replied:  "Just 
as  I  was  coming  to  it— as  I  hit  the  rabbit 
over  the  head— he  stopped,  and  looked  up, 
and  said,  'I  skin  Levy  that  way.' "  The 
witness  continued  in  detail  concerning  the 
skinning  and  killing  of  this  rabbit.  The 
whole  of  this  testimony  was  apparently 
given  under  the  pretense  of  showing  to  the 
Jury  that  on  this  occurrence,  which  was  tt 
year  before  the  death  of  Levy,  the  defend- 
ant had  remarked  that  he  would  "skin 
Levy."  It  doesn't  take  a  very  critical  ex- 
amination of  this  to  disclose  the  fact  that 
the  state  introduced  this  evidence  not  so 
much  for  the  purpose  of  showing  what  the 
defendant  had  said  as  for  the  purpose  of 
getting  before  the  Jury  the  fact  that  he  had 
skinned  a  live  rabbit,  and  that  he  was  there- 
fore a  man  of  a  cruel  and  unfeeling  disposi- 
tion. In  fact,  counsel  for  the  state.  In  their 
brief,  give  as  a  reason  for  sustaining  the 
verdict  of  the  Jury,  that  "It  Is  also  made  cer- 
tain by  the  evidence  that  defendant  is  a 
cruel  and  vicious  man."  My  associates,  in 
discussing  this  evidence,  say,  "This  evi- 
dence was  evidently  Introduced  to  show  the 
malice  and  hatred  of  the  defendant  toward 
the  deceased."  Is  it  to  be  seriously  contend- 
ed that,  because  a  defendant  was  capable  of 
skinning  a  live  rabbit,  or  In  fact  did  do  so, 
it  is  tf  circumstance  tending  to  show  that 
he  has  murdered  a  human  being?  Or  Is  the 
remark  made  by  the  defendant  that  he  would 
like  to  skin  the  deceased  that  way,  isolat- 
ed from  any  other  fact  whatever,  at  a  pe- 
riod a  year  prior  to  the  homicide,  and  where 
they  had  dealt  together  during  all  the  in- 
tervening time,  admissible  to  show  malice 
In  a  case  of  homicide?  I  certainly  think  not. 
This  seems  to  me  to  have  been  an  indirect 


way  of  doing  the  very  thing  the  law  for- 
bids. This  was  an  attempt  to  show  the  bad 
moral  traits  and  disposition  of  the  accused 
—a  thing  condemned  by  all  the  text-writers 
and  authorities  on  the  subject  Underbill  on 
Crim.  Ev.  §  85;  Underbill  on  ClvU  Ev.  S  10; 
Rice  on  Ev.  {§  375,  379. 

In  line  with  this  evidence,  two  witnesses 
for  the  state  were  permitted  to  testify  to 
certain  isolated,  specific  acts  of  the  defend- 
ant committed  some  time  previous  to  the 
death  of  the  deceased,  too  revolting,  odious, 
and  depraved  in  character  to  permit  of  re- 
cital here,  but  In  line  with  the  class  of  evi- 
dence which  counsel  for  defendant  claims 
had  no  other  purpose  and  effect  than  that  of 
prejudicing  the  Jury  against  him.  It  is  true, 
this  evidence  last  referred  to,  was  not  ob- 
jected to  by  counsel  for  defendant,  but  it 
was  of  a  nature  so  shocking  and  offensive  to 
every  sense  of  decency  and  morality  that  the 
damage  must  have  been  as  effectually 
wrought  by  the  asking  of  the  question  as  by 
the  answer.  Whether  a  defendant  be  guilty 
or  innocent,  and  whatever  his  previous  mode 
or  condition  of  life  may  have  been,  he  is 
nevertheless  entitled  to  a  fair  trial.  He 
should  only  be  tried  for  the  offense  charged, 
and  not  upon  his  general  moral  delinquencies 
and  turpitude.  If  guilty,  the  state  should 
secure  a  conviction  upon  evidence,  and  not 
upon  prejudice  and  passion;  if  innocent,  it 
should  not  want  a  conviction  for  any  con- 
sideration. 

The  fact  that  deceased  came  to  his  death 
by  foul  means  is  the  only  fact  in  this  case 
proven  by  positive  evidence.  All  the  evi- 
dence tending  to  connect  the  defendant  with 
the  commission  of  the  offense  was  purely 
circumstantial.  A  large  part  of  the  record 
in  the  case  consists  of  the  merest  suspicions 
against  the  defendant,  and  cannot,  in  a  legal 
sense,  be  said  to  even  approach  the  dignity 
of  circumstantial  evidence.  By  this  I  do  not 
mean  to  be  understood  as  saying  there  are 
no  circumstances  in  the  case  against  the  de- 
fendant. But  I  do  mean  that  repeated  ex- 
aminations of  this  evidence  have  Impressed 
me  with  the  belief  that  the  class  of  evidence 
above  referred  to  must  have  had  much  to 
do  with  the  conviction  of  the  defendant,  and 
that  the  verdict  does  not  rest  alone  upon  the 
legal  circumstances  shown  against  him.  For 
these  reasons  I  cannot  agree  with  the  con- 
clusion of  my  associates  wherein  they  bold 
that  the  admission  of  the  class  of  evidence 
I  have  recited  did  not  prejudice  the  rights 
of  the  defendant. 

The  principle  of  law  announced  In  the 
majority  opinion  to  the  effect  that,  where  a 
defendant  has  produced  afiidavits  showing 
that  a  Juror  had  previously  expressed  an 
opinion  hostile  to  the  defendant  the  state 
might  introduce  afiidavits  in  rebuttal  show- 
ing the  good  character  of  the  Juror  for  truth 
and  veracity,  seems  to  me  to  be  in  such  con- 
flict with  the  law  of  evidence  in  similar 
cases  that  I  cannot  refrain  from  expressing 
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my  disapproTal  thereof.  After  a  verdict  had 
been  rendered  against  the  defendant,  his 
counsel  discovered  that  one  of  the  jurors, 
prior  to  being  selected  as  a  juror  in  the  case, 
had  made  statements  that  he  believed  the 
defendant  ought  to  be  hung  on  general  prin- 
ciples, etc.  They  accordingly  presented  the 
affidavits  of  those  who  had  heard  the  state- 
ments made  on  this  motion  for  a  new  trial. 
The  state  secured  the  affidavit  of  the  juror 
denying  ever  having  made  such  statement, 
and  then  proceeded  to  secure  numerous  affi- 
davits showing  that  the  juror's  reputation 
for  truth  and  veracity  was  good.  In  sup- 
port of  the  admissibility  of  this  evidence  it 
is  announced  that,  "The  truth  and  veracity 
of  the  Juror  was  directly  put  in  Issue  and 
directly  attacked."  If  this  position  be  true, 
then,  so  soon  as  the  defendant  or  any  of  his 
witnesses  might  go  upon  the  witness  stand 
and  directly  contradict  any  positive  fact  tes- 
tified to  by  a  witness  for  the  prosecution, 
the  state  would  at  once  be  entitled  to  ran- 
sack the  community  for  evidence  showing 
the  good  reputation  of  the  contradicted  wit- 
ness for  truth  and  veracity.  There  can  be 
no  difference  in  principle  between  the  two 
instances.  This  certainly  cannot  be  the  rule 
as  to  the  admission  of  evidence.  It  seems 
to  me  that  the  error  lies  in  assuming  that 
the  character  of  the  witness  for  truth  and 
veracity  has  been  attacked  whenever  he  has 
been  directly  contradicted.  It  Is  when  the 
general  character  of  the  witness  for  credibili- 
ty Is  directly,  attacked,  and  not  when  the 
character  of  the  testimony  given  in  a  specif- 
ic instance  Is  attacked  and  contradicted,  that 
sustaining  evidence  may  be  offered.  If  the 
role  announced  in  this  case  should  prevail, 
there  would  be  no  en^  to  the  introduction 
of  testimony  in  any  given  case,  and  the  re- 
sult would  be  that  every  witness  who  testi- 
fied in  a  case  would  be  shown  to  either  have 
a  good  or  a  bad  reputation.  When  defend- 
ant moved  for  a  new  trial  on  the  ground  that 
the  juror  had  made  statements  which  dis- 
qualified him  from  trying  the  case,  the  juror 
did  not  In  any  sense  become  a  defendant 
in  that  proceeding,  but  was  a  mere  witness, 
the  same  as  any  other  person;  and  It  was 
no  more  competent  for  the  state  to  produce 
witnesses  to  show  his  reputation  for  truth 
and  veracity  than  it  would  be  in  any  other 
case  where  a  witness  was  contradicted.  3 
-Rice  on  Ev.  {  379;  People  v.  Hulse,  3  Hill, 
309;  People  V.  Van  Houter,  38  Hun,  1G8; 
Russell  V.  Ck>ffin,  8  Pick.  153;  Stevenson  v. 
Gunning's  Estate,  64  Vt.  609,  25  AU.  697; 
Tedens  v.  Schumers,  112  111.  266;  Louisville 
&  N.  R.  Co.  V.  McClish,  115  Fed.  268,  53 
C.  C.  A.  60. 

Upon  the  motion  for  a  new  trial  defendant 
presented  in  his  affidavit  newly  discovered 
evidence,  and  among  other  things  urged  that 
the  poUce  officers  of  Boise  City  bad  taken 
undue  advantage  of  him,  and  Influenced  wit- 
nesses against  him;  and  in  support  of  that 
contention  presented  affidavits  showing  that 


a  reward  of  some  $3,000  had  been  parceled 
out  among  the  police  officers,  and  that  one 
of  the  principal  witnesses  for  the  prosecu- 
tion had  obtained  $1,500  of  the  reward,  and 
that  the  chief  of  police  and  one  of  his  sub- 
ordinates bad  signed  an  obligation  to  pay 
$50  to  the  barber  who  had  shaved  the  de- 
fendant on  the  night  upon  which  it  was 
claimed  the  homicide  occurred,  and  to  whose 
testimony  considerable  reference  Is  made  in 
the  majority  opinion.  That  document  is  as 
follows:  "Boise,  Idaho,  Feb.  22,  1902.  This 
Is  to  certify  that  we  the  undersigned,  agree 
to  pay  J.  L.  Ragland,  or  order,  the  sum  of 
$50.00  out  of  any  reward  we  may  receive 
from  either  the  State  of  Idaho  or  the  heir 
of  Davis  Levy."  This  was  signed  by  the 
chief  of  police  and  his  subordinate  officer. 
It  also  appears  that  after  the  trial  the  chief 
of  police  drew  warrants  for  fees  of  witnesses 
who  had  testified  on  the  part  of  the  state 
in  the  aggregate  sum  of  $591.50.  He  claim- 
ed, in  reply  to  this,  that  he  did  It  only  as  an 
accommodation.  It  is  also  made  to  appear 
that  the  Inmates  of  the  houses  of  111  repute 
in  Boise  City,  from  which  class  most  of  the 
witnesses  against  defendant  were  drawn, 
were  entirely  dependent  upon  the  police  offi- 
cers as  to  whether  or  not  they  should  be  al- 
lowed to  conduct  such  resorts.  It  la  also 
shown  that  these  places  were  closed  by  the 
police  during  the  trial  of  this  case  and  re- 
opened as  soon  as  the  case  was  closed.  Up- 
on the  trial  of  the  cause  the  chief  of  police 
testified  in  relation  to  finding  the  body  of 
the  deceased:  "I  went  Into  this  office  prob- 
ably a  few  minutes  after  finding  his  body. 
There  was  no  blood  anywhere  except  on  the 
face  towel  or  gag."  The  witness  testified  to 
having  examined  the  premises  carefully,  but 
made  no  mention  of  finding  any  blood  stains 
anywhere  in  the  building,  and  no  evidence 
to  that  effect  was  given  at  the  trial.  Upon 
motion  for  a  new  trial,  however,  the  defend- 
ant presented  the  affidavit  of  a  reputable 
physician  of  Boise  City  stating  that  soon  aft- 
er the  body  of  Davis  Levy  was  found  the 
chief  of  police  called  upon  the  physician,  and 
took  him  to  the  Davis  Levy  lodging  house. 
What  then  occurred  is  best  shown  by  the 
language  of  the  affidavit:  "In  the  front  room 
facing  Main  street,  on  the  west  side  of  the 
stairway  leading  from  Main  street  to  the 
second  story  of  said  building,  and  right  across 
the  hallway  from  the  office  or  living  room 
of  Davis  Levy,  I  found  blood  stains,  which 
had  the  appearance  of  being  placed  -upon 
the  door  leading  from  the  room  on  the  west 
side  of  the  hallway  by  the  fingers  or  hand 
of  some  one  as  they  unlocked  the  catch  or 
latch  of  the  door,  and  in  said  room  I  found 
also  blood  stains  on  the  handle  of  a  water 
pitcher;  that  I  at  that  time  took  some  of 
the  stains,  and  made  a  microscopic  exam- 
ination of  them,  and  found  from  said  exam- 
ination that  the  stains  were  caused  by  the 
blood  of  a  human  being;  that  I  did  not  com- 
municate the  above  fact  to  the  defendant 
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or  either  of  his  attorneys  until  after  his 
conviction."  This  aflidavit  tends  very  strong- 
ly to  corroborate  the  contention  of  defendant 
that  the  police  ofUcers  were  acting  unfairly 
tvlth  him,  and  suppressing  evidence  which 
might  have  thrown  light  upon  the  case.  If 
no  error  bad  been  committed  In  the  admis- 
sion of  evidence,  the  newly  discovered  evi- 
dence In  this  case,  and  even  the  showing 
as  to  the  conduct  of  the  officers,  might  not 
Justify  a  reversal  of  the  case,  but,  considered 
In  connection  with  the  mass  of  incompetent 
and  prejudicial  testimony  to  which  I  have 
referred,  certainly  presents  a  strong  consid- 
eration for  the  granting  of  a  new  trial. 

For  the  foregoing  reasons  I  cannot  agree 
to  an  affirmance  of  the  Judgment. 

On  Rehearing. 
(Fe^.  12,  1904.) 

STOCKSLAGEB,  J.  Counsel  for  appellant 
file  their  application  for  a  rehearing  In  this 
case.  The  individual  members  of  this  court 
gave  this  case  the  most  thorough  Investiga- 
tion, and,  after  repeated  discussion  of  every 
question  Involved  In  the  record,  reached  the 
conclusion  disclosed  by  the  opinion  and  dis- 
sent of  Mr.  Justice  AILSHIB.  The  very 
earnest— and,  we  are  satisfied,  sincere— man- 
ner In  which  counsel  for  appellant  present 
this  application  and  urge  that  there  is  error 
In  the  opinion  has  prompted  me  to  again 
Investigate  the  record,  as  well  as  the  authori- 
ties relied  upon  by  appellant.  We  fully  ap- 
preciate the  grave  responsibility  resting  upon 
the  court  and  each  member  of  It.  We  also 
appreciate  the  serious  consequences  to  ap- 
pellant necessarily  following  the  opinion,  but 
these  are  not  questions  which  should  in  any 
manner  affect  the  court.  The  facts  of  the 
case  are  fully  stated  In  the  opinion,  and  any 
that  were  omitted  there  are  shown  In  the 
dissenting  opinion  of  Mr.  Justice  AILSHIE. 
This  being  true,  It  Is  unnecessary  to  review 
them  here. 

Counsel  for  appellant  In  their  application 
start  out  with  this  statement:  "The  absolute 
conviction.  In  the  minds  of  counsel  for  de- 
fendant, not  alone  that  the  defendant  herein 
Is  absolutely  innocent  of  the  crime  charged 
>•  gainst  him,  but  the  certain  knowledge  that 
the  defendant  did  not  have  a  fair  and  Impar- 
tial trial  In  the  court  below.  Counsel  being 
present  at  all  stages  of  the  case,  were  able 
to  see  and  know  of  certain  facts,  incidents, 
and  Influences  outside  of  any  evidence  In  the 
case  which  was  brought  to  bear  and  made 
Its  Impression  upon  the  Jury  in  this  action. 
Ttiese  things.  It  Is  impossible  to  incorporate 
into  the  record  in  this  court  In  any  manner 
wilch  would  indicate  to  the  court  the  effect 
they  had  upon  the  Jury."  This  only  serves  to 
remind  us  of  the  necessity  of  confining  our- 
selves to  the  record  as  It  comes  from  the 
lower  court.  Any  departure  from  this  rule 
would  leave  us  at  sea  for  the  facts  In  the 
oasc.     It  Is  presumed  that  the  trial  court 


used  every  exertion  to  protect  the  appellant 
In  his  rights,  and  to  see  that  he  had  a  fair 
and  Impartial  ti-ial,  and  we  are  not  author- 
ized to  take  this  statement  from  counsel  as 
bearing  ui)on  the  question  under  discussion. 
If  it  is  true,  and  we  know  nothing  about  it. 
It  might  appeal  with  much  force  to  another 
tribunal  of  the  state;  but  it  has  no  place 
In  this  court 

Counsel  next  urge  that  the  introduction  of 
the  evidence  "showing  that  one  of  defend- 
ant's women  had  syphilis  was  wholly  Im- 
material, and  which  was  introduced  for  the 
purpose,  and  certalntly  had  the  effect,  ot 
prejudicing  the  Jury  against  the  defendant" 
This  statement  is  followed  with  a  statement 
from  the  majority  opinion,  in  which  it  Is 
jsald:  "The  admission  of  that  evidence  was 
an  Immaterial  error,  which  could  not  possibly 
have  affected  the  verdict  of  the  Jury;  hence 
did  not  affect  any  substantial  right  of  the 
defendant"  It  must  be  remembered  at  aU 
times  in  this  case  that  the  murder  of  de- 
ceased was  shrouded  in  mystery;  that  he  had 
been  murdered  was  beyond  controversy. 
There  was  no  direct  evidence  connecting  the 
defendant,  or  any  one  else,  with  the  com- 
mission of  the  crime.  It  developed  on  the 
trial  that  HI  feeling  had  existed  between  ap- 
pellant and  deceased  for  some  months  prior 
to  the  homicide.  Threats  made  by  appellant 
of  various  kinds  had  been  made,  or  were 
proven  on  the  trial.  It  was  shown  tliat  ap- 
pellant believed  deceased  was  responsible  for 
the  examination  of  the  womeft  referred  to 
and  was  thereby  Indirectly,  if  not  directly, 
responsible  for  the  order  of  the  doctw  pro- 
hibiting this  one  from  carrying  on  her  ))usl- 
p.ess.  This,  it  was  shown,  enraged  appellant, 
and  In  his  anger  he  said  he  would  fix  him 
(meaning   deceased);    he   would   knock   his 

d d  head  off;  said  Levy  and  the  policeman 

were  making  him  trouble,  and  he  would 
leave.  Counsel  for  the  prosecution  asked  the 
city  physician  this  question:  "You  may  state 
whether  or  not  about  this  time  you  examined 
tlicse  women,  or  either  of  them."  Counsel 
for  appellant  objected  to  this  question  for 
the  reason  that  "it  is  immaterial,  incompe- 
tent, and  Irrelevant  as  to  what  the  condition 
of  these  women  were.  It  has  no  connection 
whatever  with  this  defendant,  or  with  the 
crime  charged  against  him.  It  is  absolutely 
immaterial,  and  made  here  for  the  purpose 
of  prejudicing  the  defendant,  without  con- 
necting him  in  any  manner  with  it"  Coun- 
sel for  the  prosecution  stated:  "We  wUl  con- 
nect this  with  subsequent  evidence  in  the 
nature  of  threats,  showing  a  direct  connection 
between  the  two."  The  physician  answered: 
"The  brunette,  or  dark  one,  I  found  had 
syphilis,  and  refused  to  give  her  a  certificate, 
and  notified  the  police.  I  think  this  was  two 
or  three  days  before  the  body  of  Levy  was 
found."  With  this  state  of  facts  before  the 
court,  can  It  be  said  the  evidence  was  Im- 
material, or  that  its  admission  was  error? 
The  relation  between  appellant  and  these 
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two  women  was  shown.  The  condition  of 
one  of  them  was  also  shown  to  be  such  that 
she  was  refused  a  certificate  by  the  city 
physician.  The  fact  that  appellant  suspicion- 
ed  deceased  with  being  In  some  way  Impli- 
cated with  the  police  force  In  bringing  about 
this  examination  was  shown  to  have  enraged 
appellant  to  such  an  extent  that  he  made 
threats  against  deceased,  thus  verifying  the 
statement  of  the  prosecution.  It  was  not 
an  attempt  on  behalf  of  the  prosecution  to 
connect  this  appellant  with  any  other  crime, 
Kft  to  degrade  blm  in  the  minds  of  the  Jury, 
but  was  for  the  purpose  of  showing  his  feel- 
ing toward  deceased,  and  upon  what  such 
feeling  was  based.  If  it  had  been  shown 
that  the  object  of  the  evidence  was  to  de- 
base appellant  in  the  minds  of  the  Jury,  or 
that  be  was  an  immoral  man,  or  that  it  con- 
nected him  with  some  other  misdeed,  the 
contention  of  appellant  and  his  authorities 
would  be  applicable.  If  the  evidence  of  the 
condition  of  this  woman  and  the  fact  that 
appellant  believed  that  deceased  was  in  some 
way  Instrumental  in  bringing  about  the  ex- 
aiplnatlon  by  the  physician,  had  not  been 
brought  home  to  the  appellant,  and  bis 
threats  directly  connected  with  the  result  of 
the  examination,  then  it  would  have  been 
error  to  admit  the  evidence. 

Counsel  next  urge  that  the  admission  of  the 
evidence  with  reference  to  the  "orange  peel" 
was  error.  This  testimony,  as  said  in  the 
opinion,  as  well  as  the  dissenting  opinion  of 
Mr.  Justice  AILSHIE,  is  too  revolting  to  find 
a  place  in  a  living  record.  Suffice  it  to  say, 
however,  that  it  is  shown  by  the  record  that 
it  was  introduced  for  the  purpose  of  showing 
the  ill  will  and  hatred  of  appellant  for  deceas- 
ed, and  not  that  he  had  been  guilty  of  other 
crimes,  or  for  the  purpose  of  degrading  him 
in  the  minds  of  the  Jury.  Can  it  be  seriously 
urged  that  it  was  possible  to  conduct  ttiis 
trial  in  the  lower  court  without  the  relation 
of  appellant  and  these  two  women  being  dis- 
closed to  the  Jury?  All  the  surroundings 
were  such  that  sooner  or  later  this  fact  must 
come  out.  The  class  of  witnesses  on  behalf 
of  the  prosecution  who  were  residing  in  the 
"alley,"  with  the  further  fact  that,  if  the 
prosecution  did  not  disclose  the  avocation  of 
the  witnesses  who  reside  in  the  "alley,"  it 
was  shown  on  cross-examination  that  the  ap- 
pellant resided  in  the  "alley"  with  the  two 
abandoned  women,  could  not  be  kept  from 
the  Jury.  Can  it  be  said  that  because  one 
of  the  women  had  a  loathsome  disease,  and 
ttiis  fact  was  brought  out  by  the  prosecu- 
tion, this  alone  prejudiced  the  Jury  against 
appellant?  Is  it  not  true  that,  if  any  feeling 
of  prejudice  existed  against  the  appellant  in 
the  minds  of  the  Jury,  it  was  caused  by  his 
immoral  conduct  and  manner  of  living?  Ju- 
rors are  selected  with  care  by  the  defend- 
ant and  should  be  by  the  prosecution,  to 
■  avoid  suspicion  or  bias  or  prejudice  for  or 
against  the  defendant;  and  if,  in  the  exam- 
ination of  a  Juror,  it  la  shown  that  he  has  any 


bias  or  prejudice,  he  is  excused  on  that 
ground.  It  was  imfortunate  for  appellant 
that  his  lot  had  been  cast  among  the  resi- 
dents of  the  "alley,"  and  that  the  evidence 
upon  which  he  was  convicted  was  mostly 
from  his  associates  there.  It  might  l>e  said 
that  It  was  unfortunate  for  the  state  that  it 
had  to  resort  to  that  class  of  evidence  for  a 
conviction.  The  prosecution  was  not  to 
blaihe  for  this,  however.  When  it  was  dis- 
covered that  a  murder  had  been  committed, 
It  was  the  duty  of  the  offlcers,  as  well  as  all 
good  citizens,  to  ferret  out  the  perpetrator  of 
the  crime,  and  bring  him  to  justice.  A  care- 
ful reading  of  the  record  in  this  case  does 
not  disclose  any  particular  friendship  for  the 
deceased  or  ill  feeling  toward  appellant  on 
behalf  of  the  witnesses  who  resided  in  the 
"alley."  If  anything  can  be  gathered  from 
the  evidence  of  the  witnesses  from  the  "al- 
ley," it  indicates  that  deceased  was  looked 
upon  by  them  as  a  harsh,  exacting  landlord. 
Counsel  for  appellant,  in  their  petition,  say: 
•If  the  opinion  of  the  majority  of  the  court 
in  this  case  is  to  be  the  law  governing  such 
cases  in  this  state,  then  In  every  prosecution 
the  doors  are  open  for  the  prosecution  to  In-' 
troduce  In  evidence  immaterial  facts  and  dis- 
gusting details  of  the  moral  delinquencies  or 
bad  character  of  a  defendant  in  every  crimi- 
nal case."  If  the  facts  in  the  case  under  con- 
sideration and  the  opinion  of  the  majority  of 
the  court  warrant  this  assertion,  then,  in- 
deed, it  is  a  deplorable  condition,  and  we 
should  not  and  would  not  hesitate  to  recall 
the  opinion,  and  grant  the  appellant  a  new 
trial. 

It  Is  further  stated  that  the  principle  an- 
nounced in  the  majority  opinion  herein  is  not 
only  opposed  by  the  decisions  of  the  Supreme 
Court  of  all  other  states,  but,  If  adhered  to, 
overrules  the  prior  decisions  of  this  court  up- 
on which  counsel  for  defendant  relied.  He 
cites  State  v.  Irwin  adaho)  71  Pac.  608,  80 
L.  R.  A.  716.  This  was  the  unanimous  opin- 
ion of  this  court,  constituted  of  the  same 
members  as  at  the  present  time.  Of  this  case 
counsel  for  appellant  say:  "This  court  re- 
versed a  Judgment  of  conviction  for  the  rea- 
son that  counsel  for  the  state  In  that  case 
had  asked  a  question  of  the  witness  which 
had  a  tendency  to  degrade  the  defendant  and 
prejudice  him  in  the  minds  of  the  Jury.  How 
much  stronger  is  the  case  at  bar  than  the 
Irwin  Case  can  be  seen  by  mere  comparison 
of  the  questions  asked  in  the  Irwin  Case  and 
the  evidence  admitted  in  tUs  case."  In  the 
Irwin  Case  defendant  was  charged  with 
rape,  alleged  to  have  been  committed  on  one 
Dora  Irwin  on  the  4th  day  of  July,  1908. 
During  the  trial  defendant  called  his  son, 
Daniel  Irwin,  as  a  witness  on  behalf-of  the 
defendant,  and  on  cross-examination  this 
question  was  asked:  "Did  you  not,  hi  the 
course  of  that  conversation  with  Mary  Phil- 
lips, say  also,  in  substance  and  effect,  that 
you  suspicioned  your  father  with  having  done 
the  same  thing  with  other  girls,  mentioning 
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one  of  your  family?  Did  you  not,  In  the 
course  of  that  conversation  with  Mary  Phil- 
lips, say  also,  in  substance  and  efifect,  that 
your  father's  actions  with  the  other  girl— 
with  the  member  of  the  famUy  referred  to- 
had  caused  your  mother's  death?"  An  objec- 
tion was  sustained  to  tliis  question,  but  he 
was  required  to  answer  the  first  question, 
which  was  in  the  negative.  Other  questions 
of  a  similar  nature  were  asked.  How  can  it 
be  said  tliat  this  case  has  any  application 
to  the  case  at  bar?  Here  was  an  attempt 
■on  the  part  of  the  prosecution  to  show  a  sep- 
arate and  distinct  crime  to  the  one  alleged 
in  the  information;  no  bearing  or  relation 
whatever  to  the  crime  for  which  defendant 
was  being  tried;  hence  the  only  effect  of  the 
evidence  was  to  prejudice  the  minds  of  the 
jury  against  the  defendant,  no  difference 
what  the  object  may  have  been. 

The  next  case  cited  from  this  court,  and 
upon  which  appellant's  counsel  say  they  rely, 
is  State  v.  Anthony,  6  Idaho,  383,  55  Pac. 
884.  This  was  also  a  rape  case.  The  de- 
fendant was  convicted  of  the  crime  of  rape, 
alleged  to  have  been  committed  upon  a  gh-l 
10  years  of  age.  "The  errors  assigned  go  to 
the  sufficiency  of  the  evidence  to  sustain  the 
verdict,  and  in  compelling  the  defendant  to 
testify  In  regard  to  an  alleged  criminal  as- 
sault on  a  young  girl  by  name  of  Marshal, 
alleged  to  have  occurred  In  1895,  and  in  allow- 
ing witness  Alfred  Marshal  to  testify  in  re- 
gard to  said  alleged  criminal  assault."  The 
court,  after  relating  all  the  facts,  say:  "An 
attempt  was  made  to  discredit  and  impeach 
the  defendant  by  contradicting  him  in  re- 
gard to  a  particular  wrongful  act  that  had 
not  the  remotest  connection  with  the  crime 
of  which  the  defendant  stood  charged  and 
was  convicted."  Has  this  case  any  bearing 
on  the  case  at  bar?  Here  was  a  man  on 
trial  for  rape,  alleged  to  have  been  com- 
mitted at  a  certain  time  on  a  certain  10  year 
old  girl.  The  defendant  was  a  witness  on  his 
own  behalf,  and  on  cross-examination  was 
questioned  by  the  prosecution  relative  to  a 
similar  offense  with  another  girl  about  a  year 
before  the  crime  charged  to  liim,  and  for 
which  he  was  being  tried.  The  court  said 
the  only  effect  of  this  evidence  was  to  preju- 
dice the  Jury,  as  it  had  no  relation  whatever 
to  the  crime  charged  to  ithe  defendant,  and 
for  which  be  was  being  tried;  hence  error. 

Counsel  for  appellant'  says  the  rule  laid 
down  -In  these  two  cases  is  correct,  and  in 
harmony  with  other  courts  that  have  had 
this  question  before  them.  Our  attention  is 
next  called  to  People  v.  Wallace,  89  CaL  158, 
26  Pac.  K>0.  Mr. 'Justice  AILSHIB,  In  his 
dissenting  opinion,  quotes  largely  from  this 
opinion;  hence  unnecessary  here.  It  will  be 
observed  that  the  question  objected  to  in 
this  case  related  to  the  proposal  of  defend- 
ant to  one  of  the  inmates  of  the  theater  at 
a  time  previous  to  the  murder,  and  had  no 
relation  or  connection  In  any  manner  what- 
ever to  the  crl^e  charged  to  defendant    It 


was  not  shown  that  there  would  be  any  at- 
tempt to  show  by  the  evidence  of  the  wit- 
ness any  threats  or  ill  will  on  behalf  of  de- 
fendant toward  the  deceased  by  an  answer 
to  the  question.  The  court  says:  "The  ad- 
mission of  this  testimony  was  erroneous. 
It  was  not  relevant  to  any  issue  involved  in 
the  case,  and  was  clearly  calculated  to  pre- 
sent the  appellant  before  the  jury  as  a  low 
and  degraded  character."  I  have  no  quar- 
rel with  either  of  these  decisions.  I  also 
agree  with  counsel  that  the  correct  rule  Is 
pointed  out  in  State  v.  Anthony  and  reit- 
erated in  State  v.  Irwin.  I  am  in  harmony 
with  their  contention  that  the  authorities 
are  uniform  upon  the  question  that  evidence 
that  defendant  has  been  guilty  of  or  com- 
mitted other  crimes  than  that  with  which 
he  was  charged  Is  not  admissible  In  evi- 
dence. When  it  comes  to  applying  this  law 
to  the  facts  In  the  case  at  bar  is  where  we 
come  to  the  "parting  of  the  way."  As  here- 
tofore stated,  the  defendant  was  on  trial 
charged  with  the  murder  of  Davis  Levy. 
The  evidence  connecting  the  appellant  with 
the  commission  of  the  crime  was  mostly  cir- 
cumstantial. Before  he  could  be  convicted 
of  the  crime,  it  was  necessary  to  show  a 
chain  of  circumstances  connecting  him  with 
it  which  included  motive.  To  show  his  mo-, 
tlve  it  was  necessary  to  prove  threats,  and, 
as  a  foundation  for  such  threats,  his  rea- 
sons for  bis  ill  will  and  hatred  for  de- 
ceased. This  directly  connects  the  action 
of  the  city  physician  in  refusing  a  certifi- 
cate of  health  to  one  of  the  women  with 
whom  It  was  shown  he  was  living,  or  had 
been  living,  in  the  "alley,"  and  his  state- 
ment that  deceased  and  the  police  were 
causing  him  trouble,  and  that  be  would 
have  to  leave  the  town;  that  he  would  get 
even  with  him  (meaning  deceased).  Were 
all  these  facts  permitted  to  go  to  the  Jury 
by  the  learned  judge  who  tried  this  case  in 
the  lower  court  for  the  purpose  of  preju- 
dicing the  jury  against  appellant,  or  were 
they  admitted  for  the  purpose  of  establish- 
ing a  motive  prompting  appellant  to  take 
the  life  of  deceased?  The  law  is  not  one- 
sided in  its  application.  It  applies  to  all 
alike.  The  state  has  rights  that  must  be 
guarded  as  well  as  the  defendant,  and  be- 
cause appellant  lived  in  a  manner  not  com- 
mendable, and  made  repeated  threats  of  his 
intention  to  do  deceased  bodily  harm,  and 
shortly  after  these  threats  the  body  of  de- 
ceased was  found  with  evidence  of  a  murder 
having  been  committed,  it  will  not  do  to 
say  that  he  can  screen  himself  from  the 
evidence  of  these  threats,  because  the  very 
foundation  of  them  grows  out  of  his  im- 
moral life  intimately  and  closely  connected 
with  his  manner  of  living. 

I  have  examined  the  authorities  cited  by 
appellant,  and,  so  far  as  the  admission  of 
the  evidence  complained  of  is  concerned, 
I  have  not  changed  my  mind  since  concur- 
ring in  the  opinion  of  Chief  Justice   SUL- 
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UVAN.  The  careful  Inspection  I  have  giv- 
en to  the  record  and  authorities  since  this 
petition  for  rehearing  was  tiled  has  con- 
vinced me  that  there  Is  no  error  In  the  ma- 
JoMt7  opinion  wherein  it  Is  stated  that  the 
introduction  of  certain  evidence  was  imma- 
terial error.  I  will  put  it  stronger,  and  say 
there  was  no  error  in  its  admission. 

Counsel  for  appellant  says:  "The  court, 
In  its  majority  opinion,  states  that  the  wit- 
ness Ragland,  who  was  to  receive  |50  of  the 
reward  in  case  of  conviction,  is  corrobo- 
rated by  other  witnesses.  .This  statement 
is  not  borne  out  by  the  testimony.  Th^ 
testlm<Miy  of  all  other  witnesses  as  to  the 
time  the  witness  Ragland  went  to  Weil's 
cigar  store  and  the  time  when  the  defend- 
ant went  there  do. not  agree.  Bagland  tes- 
tified that  defendant  came  in  there  a  half 
hour  after  he  did,  wtiereas  four  other  wit- 
nesses, who  were  In  Well's  cigar  store  at 
the  time,  testifled.  the  defendant  came  in 
within  five  minutes  after  the  time  Ragland 
did;  and  yet  the  court  in  its  majority  opin- 
ion says  It  was  {in  Important  fact  that  the 
defendant  did  not  arrive  at  Weil's  store  un- 
til half  an  hour  after  Kagland  did."  I  have 
read  the  majority  opinion  very  carefully  to 
find  the  language  charged  to  the  court  In 
the  latter  part  of  the  above  statement,  but 
am  tmable  to  find  any  such  statement.  I 
will  state  here,  however,  that  the  witness 
Ragland  was  corroborated  In  nearly  all  his 
iitatemcnts.  That  appellant  went  to  the 
barber  shop  a  few  minutes  before  8  o'clock, 
and  got  a  bath  and  shave,  and  that  he  did 
not  leave  there  until  some  minutes  after  the 
blinds  were  drawn,  was  corroborated  by  the 
witness  Maupln.  That  Ragland  went  from 
the  barber  shop  to  Well's  cigar  store,  and 
that  he  was  at  the  cigar  store  when  appel- 
lant came  in,  is  also  corroborated  by  Mau- 
pln, who  says  that  Ragland  came  in  a  little 
after  8  o'clock  and  that  appellant  came  a 
little  afterward— 10  or  15  minutes  past  8. 
Jacob  Cobn  said  he  saw  appellant  at  Weil's 
cigar  store  a  few  minutes  after  8  o'clock. 
He  remained  there  from  8  to  10  o'clock. 
"Ragland  came  In  after  8  o'clock.  It  might 
have  been  half  past  8  o'clock  when  Ragland 
came  in.  I  don't  know  which  came  in  first 
Have  no  way  to  fix  the  time  when  either 
came  in."  Jnle  Well  and  L.  Well  fixed  the 
time  when  both  appellant  and  Ragland  came 
to  their  cigar  store  by  the  time  they  re- 
spectively go  and  come  from  their  meals,  at 
one  time  saying  It  was  before  8  o'clock 
when  appellant  came  to  the  store;  but 
taking  their .  testimony  in  Its  entirety,  it  Is 
shown  that  they,  like  the  witness  Cohn,  had 
no  definite  way  of  fixing  the  time.  The  wit- 
ness Ragland  and  Maupln  fixed  the  time  by 
the  hour  the  barber  shop  was  closed,  which 
it  Is  shown  is  promptly  at  8  o'clock.  It  is 
r.hown  by  the  evidence  of  L.  Well  that  ap- 
pellant left  his  place  of  business  about  10 
o'clock  that  night,  and  he  fixes  the  time  by 
the  hour  the  busses  go  to  the  depot 


The  careful  inspection  I  have  given  to  the 
evidence  in  this  case,  as  well  as  the  author- 
ities cited  by  appellant  falls  to  convince 
me  that  there  is  any  reason  why  the  ma- 
jority opinion  should  not  stand  as  the  judg- 
ment of  the  court    It  Is  so  ordered. 

SULLIVAN,  C.  J.,  concura 

AILSHIB,  J.  (dissenting).  I  am  still  of 
the  opinion  heretofore  announced  by  me  in 
this  case.  I  utterly  fall  to  see  how,  under 
any  recognized  rule  as  to  the  admission  of 
evidence,  the  testimony  recited  in  my  dis- 
senting opinion  could  have  possibly  become 
admissible.  To  say  that  it  established  a 
reason  for  the  defendant's  ill  will  and  hatred 
of  deceased  does  not  to  my  mind,  answer 
the  objection  raised  to  its  Introduction. 


(9  Idaho,   470) 

MOMBERT  V.  BANNOCK  OOUNTT. 

(Supreme  Court  of  Idaho.    Jan.  19,  1904.) 

BOARD  OF  PRISONERS— LIABILITY  OP  COUNTY 
—LIABILITY  OF  SHERIFF. 

1.  Where  the  statute  provides  that  the  "sheriff 
must  receive  all  persons  committed  to  jail  by 
competent  authority,  and  provide  them  with  nec- 
essary food,  clothing  and  bedding  for  which,  he 
shall  be  allowed  a  reasooable  compensation  to 
be  determined  by  the  board  of  commissioners," 
and  that  he  "shall  be  allowed  in  addition  to  bis 
salary,  as  fixed  by  said  board,  the  actual  and 
necessary  expenses  tor  care  of  each  prisoner 
confined  in  the  county  jail,"  it  is  held  that  an 
individual  furnishing  the  sheriff  with  such  board 
and  supplies  must  look  to  the  sheriff  for  his  pay, 
and  cannot  maintain  his  action  for  the  value 
thereof  against  the  county. 

2.  Held,  further,  that  where  the  statute  pro- 
vides that  the  officer  "shall  at  the  end  of  each 
quarter  file  with  the  clerk  of  the  board  of  coun- 
ty commissioners  a  sworn  statement,  accompa- 
nied by  proper  vouchers,  showing  all  expenses 
incurred  and  all  fees  received,  which  must  be 
audited  by  the  board  as  other  accounts,"  a  sher- 
iff must  file  such  vouchers  before  his  claim  there- 
for can  be  allowed. 

Stockslager,  J.,  dissenting  in  part 
(Syllabus  by  the  Court) 

Appeal  from  District  Court  Bannock  Coun- 
ty; Alfred  Budge,  Judge. 

Action  by  Joseph  Mombert  against  Bannock 
county.  Plain  tifit  filed  his  claim  with  the 
board  of  commissioners  of  Bannock  county 
for  board  furnished  prisoners  under  contract 
with  the  sheritt,  and  the  commissioners  re- 
jected the  claim.  Plaintiff  appealed  to  the 
district  court,  where  he  obtained  a  Judgment 
for  the  amount  claimed.  From  the  Judgment 
of  the  district  court  the  county  appealed. 
Reversed. 

Atty.  Gen.  Bagley  and  J.  J.  Guheen,  <3o. 
Atty.,  for  appellant  Thomas  P.  Terrell,  for 
respondent 

AILSHIE,  J.  3^e  question  presented  for 
determination  in  this  case  Is,  is  the  county 
liable  to  a  person  who  furnishes  board  to 
prisoners  confined  in  the  county  jail,  and 
can  such  a  person  maintain  Ms  action  against 
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the  covmty  for  the  value  thereof?  The  re- 
spundent  furnished  the  sheriff  of  Bannock 
couuty  board  for  prisoners  detained  by  him  In 
the  county  Jail  during  the  year  1902,  and 
about  January,  1S03,  and,  while  the  sheriff 
was  Indebted  to  respondent  in  the  sum  of 
$377.10  for  such  board,  It  was  discovered  that 
the  sheriff  was  a  defaulter  in  a  large  sum; 
and  thereupon  the  respondent  filed  his  claim 
with  the  board  of  county  commissioners  for 
the  amount  due  him,  alleging  that  the  same 
had  been  furnished  the  county  at  the  in- 
stance and  request  of  the  sheriff.  The  board 
of  commissioners  rejected  the  claim,  and  the 
claimant  appealed  to  the  district  court.  The 
matter  was  there  heard,  and  Judgment  was 
entered  in  favor  of  the  plaintiff,  and  from 
such  Judgment  the  county  has  appealed  to 
this  court 

It  is  the  contention  of  appellant  that  the 
county  is  liable  only  to  the  sheriff  for  the 
board  of  prisoners,  and  that  any  person  fur- 
nishing such  board  at  the  request  of  the 
sheriff  must  look  to  him  directly  for  his 
pay,  and  cannot  maintain  bis  action  against 
the  county.  The  respondent,  on  the  other 
band,  insists  that  the  sheriff  is  only  the  agent 
of  the  county  for  the  procuring  of  such  board, 
And  that  the  county  is  primarily  liable  direct- 
ly to  the  person  furnishing  the  same.  In 
support  of  the  position  of  the  respondent,  we 
are  cited  to  Jolly  v.  Woodworth,  4  Idaho, 
496,  42  Pac.  512,  and  Neville  v.  Solano  Coun- 
ty, 29  Cal.  252.  In  Jolly  v.  Woodworth,  the 
claim  for  whicb  the  plaintiff  was  seeking  to 
recover  was  for  the  publication  of  the  delin- 
quent tax  list,  and  an  examination  of  the 
opinion  in  that  case  will  disclose  the  fact  that 
the  question  raised  here  did  not  arise  in 
that  case;  and,  indeed,  it  could  not  have 
arisen  there,  for  the  reason  that  the  statutes 
prescribing  the  duties  of  the  assessor  in  the 
publication  of  the  delinquent  tax  list,  and  the 
method  for  the  payment  of  the  same,  are 
entirely  different  from  the  statutes  governing 
in  this  case.  The  provisions  of  the  statute 
as  quoted  in  that  opinion  show  that  it  was 
not  the  intention  of  the  Legislature  to  make 
the  assessor  liable  for  such  publication,  nor 
to  authorize  him  to  present  a  bill  to  the 
county  therefor.  In  Neville  v.  Solano  Coun- 
ty the  Supreme  Court  of  California,  in  18G5, 
held  that,  under  the  provisions  of  an  act  of 
the  Legislatwe  of  1851  prescribing  the  duties 
of  sheriffs,  the  sheriff  could  not  maintain  his 
action  against  the  county  for  the  expense  of 
a  temporary  guard  employed  by  him  for  the 
protection  of  the  county  Jail,  unless  the  claim 
had  been  duly  assigned  to  him;  and  the  court 
there  decided  that  the  sheriff  was  the  mere 
agent  of  the  county,  and  that  the  county  was 
directly  liable  to  the  guard  for  bis  pay.  An 
examination  of  the  statutes  under  which  that 
case  was  decided  will  reveal  the  fact  that 
they  are  not  at  all  similar  to  the  statutes  of 
this  state,  and  that  they  did  not  provide  for 
the  collection  of  such  expense  by  the  sheriff, 
or  the  allowance  of  a  claim  to  the  sheriff  for 


such  an  expense.  So  far  as  we  are  able  to 
find,  that  case  lias  never  been  cited  or  re- 
ferred to  in  California  since  it  was  announced 
by  the  court,  and  we  conclude  that  it  rests 
solely  upon  the  peculiar  statute  existing  is 
that  state  at  the  time  the  case  arose. 

In  this  state  we  find  the  following  stat- 
utes bearing  upon  the  duties  and  liability  of 
the  sheriff  as  to  the  receiving,  taking  care  of, 
and  providing  for  prisoners,  and  collecting 
pay  therefor:  section  8539,  Rev.  St.  1887,  is 
as  follows:  "The  sheriff  must  receive  all  per- 
sons committed  to  Jail  by  competent  author- 
ity, and  provide  them  with  necessary  food, 
clothing  and  bedding,  for  which  he  shall  be 
allowed  a  reasonable  compensation  to  be  de- 
termined by  the  board  of  commissioners,  and 
except  as  provided  in  the  next  section,  to  be 
paid  out  of  the  county  treasury."  Section  2 
of  the  act  of  Februapy  9,  1899,  concerning 
fees  and  compensation  of  county  oflScers,  pro- 
vides, inter  alia,  that  "the  sheriff  is  allowed 
and  may  demand  and  receive  the  fees  here- 
inafter specified:  •  •  •  Twentieth.  The 
sum  of  not  more  than  one  (1)  dollar  per  day 
for  each  prisoner  confined  in  the  county  Jail, 
as  remuneratiou  in  full  for  the  board,  cloth- 
ing and  lights  of  such  prisoner."  Sess.  Laws 
1809,  pp.  117,  118.  In  section  3  of  an  act  ap- 
proved March  7, 1899,  It  is  provided  tliat  "the 
sheriff  shall  receive  a  salary  of  not  less  than 
eight  hundred  dollars  ($800)  per  annum,  and 
not  to  exceed  two  thousand  dollars  ($2,000) 
per  annutq;  he  shall  be  allowed  in  addition 
to  such  salary  as  fixed  by  said  board,  the 
actual  and  necessary  expenses  for  care  of 
each  prisoner  confined  in  the  county  Jail." 
A.nd  section  1  of  the  same  act  is  as  follows: 
"The  salaries  of  county  officers  as  full  com- 
pensation for  their  services  must  be  paid 
quarterly  from  the  county  treasury,  upon  the 
warrants  ol  the  county  auditor,  and  before 
being  paid  to  such  ofQcers,  must  be  allowed 
and  audited  by  the  board  of  commissioners 
as  other  claims  against  the  county,  and  no 
officer  or  deputy  must  retain  oat  of  any 
money  in  his  hands  belonging  to  the  coun- 
ty, any  salary,  but  all  actual  and  neces- 
sary expenses  incurred  by  any  county  offi- 
cer or  deputy  in  the  performance  of  his  offi- 
cial duty  shall  be  a  legal  charge  against  the 
county,  and  may  be  retained  by  him  out  of 
any  fees  which  may  come  into  his  hands.  All 
fees  which  may  come  into  his  hands  from 
whatever  source,  over  and  above  his  actual 
and  necessary  expenses,  shall  be  turned  into 
the  county  treasury  at  the  end  of  each  quar- 
ter. He  shall  at  the  end  of  each  quarter 
file  with  the  clerk  of  the  board  of  county 
commissioners,  a  sworn  statement,  accom- 
panied by  proper  vouchers,  showing  all  ex- 
penses Incurred  and  all  fees  received,  whicb 
must  be  audited  by  the  board  as  other  ac- 
counts." Sess.  Laws  1899,  pp.  405,  406.  The 
duty  to  provide  prisoners  with  board  de- 
volves upon  the  sheriff,  and  that  duty  is  an 
official  duty,  for  which  he  is  allowed  com- 
pensation over  and  above  bis  fixed  salary. 
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He  may  furnish  board  himself,  or  he  may 
procure  It  from  others.  In  either  event  it 
seems  clear  to  us  that  it  was  the  purpose 
of  the  Legislature  to  make  such  claims  and 
expenses  payable  by  the  county  to  the  sber- 
IfT,  and  to  him  alone.  As  provided  by  the 
above  statutes,  "the  sheriff  is  allowed  and 
may  demand  and  receive  the  actual  and  nec- 
essary expense"  for  the  board,  clothing,  and 
lights  for  prisoners.  The  law  has  made  this 
expense  payable  to  a  certain  person,  namely, 
the  sheriff  of  the  county.  It  has  imposed  up- 
on him  the  duty  of  talUng  charge  of  the  pris- 
oners. It  requires  him  to  board  such  pris- 
oners, and  commands  the  board  of  commis- 
sioners to  pay  to  Mm  (the  sheriff)  the  actual 
and  necessary  expense  incurred  "as  remunera- 
tion in  full  for  the  board,  clothing  and  lights 
of  such  prisoners,"  provided,  however,  that 
such  expense  shall  not  exceed  f  1  per  day  for 
each  prisoner.  It  seems  to  us  that  the  pur- 
pose of  the  statutes  is  to  impose  these  duties 
and  liabilities  upon  the  sheriff,  and  thereby 
relieve  the  county  of  the  responsibility  of 
dealing  with  any  and  every  individual  from 
whom  the  sheriff  might  be  under  the  neces- 
sity of  procuring  board  or  other  supplies  for 
priisoners.  The  sheriff  must  secure  these 
necessities,  and  it  is  to  be  presumed  that  he 
will  do  it  to  the  very  best  possible  advantage 
to  the  county,  and  he  has  the  positive  as- 
surance of  law  that  he  will  be  repaid  what- 
ever sum  is  reasonable  and  necessary  in  the 
discbarge  of  such  duty.  The  county  has  no 
way  of  knowing  what  has  been  furnished,  or 
of  the  contract  price  therefor,  except  through 
the'offleer  whose  duty  It  is  to  secure  the 
same.  It  will  be  seen  from  section  1  of  the 
act  of  March  7,  1899,  supra,  that  all  fees  col- 
lected by  the  officer  during  the  quarter  are 
available  at  once  for  the  payment  by  him 
of  "all  actual  and  necessary  expenses  incur- 
red" by  him  in  the  performance  of  bis  offi- 
cial duty.  At  the  end  of  the  quarter  he  is 
required  to  "file  with  the  clerk  of  the  board 
of  county  commissioners  a  sworn  statement, 
accompanied  by  proper  vouchers,  showing  all 
expenses  Incurred,"  and  such  report  must  be 
audited  by  the  county  commissioners. 

Ree^ondent  argues  that,  under  the  fore- 
going provisions,  a  voucher  is  "a  written  ac- 
quittance or  receipt  showing  the  payment  of 
a  debt,"  and,  in  the  course  of  his  argument, 
aaya:  "Our  conclusion  is  that  the  sheriff 
should  never  present  a  claim  against  the 
county  for  the  board  of  prisoners,  or  any 
other  legitimate  expense  that  could  be  legally 
allowed,  unless  he  presents  to  the  board  of 
commissioners  his  'sworn  statement,  accom- 
panied by  proper  vouchers,'  showing  that  he 
had  paid  such  expense.  We  therefore  re- 
spectfully contend  that  the  phrase  'actual 
expense  for  the  care  of  each  prisoner  con- 
fined in  the  county  jail'  means  the  actual 
outlay  or  payment  of  money  for  benefits  fur- 
nished such  prisoners."  TWs  view  of  the 
statute,  and  interpretation  of  the  language 
used,  seem  to  us  correct  We  do  not  under- 
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stand  how  a  board  of  commissioners  could 
allow  a  sheriff  for  any  such  expenditure  In 
the  face  of  this  statute  imtil  he  has  paid 
the  same.  But  this  argument  leads  us  to  the 
conclusion  that  the  county  is  not  liable  to 
any  one  but  the  sheriff,  rather  than  that  it 
is  liable  to  the  individual  with  whom  the 
sheriff  may  contract.  The  supplies  are  fvu:- 
uished,  not  upon  the  faith  of  the  county's 
credit,  but  rather  upon  the  credit  of  the 
sheriff,  and  the  facta  in  this  case  are  a  prac- 
tical illustration  of  the  practice.  The  re- 
spondent had  been  furnishing  the  sheriff  with 
board  for  prisoners  for  some  years  prior  to 
the  presentation  of  his  claim  in  this  case. 
He  bad  never  before  presented  his  claim  to 
the  board  of  commissioners,  but  bad  always 
collected  his  pay  from  the  sheriff.  In  this 
case  the  sheriff  became  a  defaulter  to  the 
extent  of  nearly  ^,000,  and,  in  the  general 
misfortune  which  befell  the  county,  the  re- 
spondent seems  to  have  suffered  the  loss  of 
his  claim,  also.  In  other  words,  the  claimant 
never  saw  fit  to  make  a  demand  against  the 
county  for  any  of  his  bills  until  the  time 
arrived  when  the  county  at  large,  as  well  as 
the  respondent  individually,  became  the  vic- 
tim of  a  misplaced  confidence.  In  January, 
1003,  the  sheriff  presented  his  bill  to  the 
county  for  board  furnished  prisoners,  but  did 
not  itemhse  the  same,  or  accompany  it  with 
proper  vouchers.  The  board  seems  to  have 
rejected  the  entire  claim,  under  the  provisions 
of  section  1771,  Rev.  St.  1887,  which  forbids 
the  allowance  of  any  account  or  the  payment 
of  any  claim  where  an  officer  is  in  default, 
or  neglects  or  refuses  to  pay  over  funds  in 
his  hands  belonging  to  the  county.  There 
seems  to  be  some  dispute  or  controversy  go- 
ing on  between  the  board  of  commissioners 
and  the  sheriff's  bondsmen  as  to  the  proper 
action  to  be  taken  with  reference  to  the  set- 
tlement of  the  sherilTs  claims  against  the 
county,  but  with  that  we  have  nothing  to 
do  in  this  case.  It  seems  to  us,  however, 
only  the  part  of  common  justice  to  suggest 
that,  in  their  settlement  with  the  board  of 
commissioners,  the  bondsmen,  as  the  repre- 
sentatives of  the  sheriff,  would  be  entitled  to 
the  allowance  of  respondent's  claim  as  an 
offset  If  they  present  the  necessary  voucher 
therefor,  required  by  law  to  be  presented  by 
the  sheriff.  Respondent  appears  to  have  a 
valid  claim  against  the  defaulting  sheriff, 
and  the  bondsmen  can  protect  him  by  set- 
tling with  him,  and  presenting  the  claim  as- 
an  offset  against  the  county. 

As  before  indicated,  we  conclude  that  the 
county  is  not  liable  to  the  respondent  for 
meals  furnished  the  prisoners  under  contract 
with  the  sheriff.  These  views  are  sustained 
by  the  Supreme  Court  of  Kansas,  under  stat- 
utes apparently  less  specific  than  ours,  in 
Hendricks  v.  County  of  Chautauqua.  11  Pac. 
450,  where  the  court  says:  "The  facts  stated 
in  the  petition  fail  to  show  a  liability  of  the 
county  of  Chautauqua  in  favor  of  the  plain- 
tiff.   The  statute  provides  that  jails  shall  be 
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established  and  kept  In  every  county,  at  the 
expense  of  the  county,  for  the  safe-keeping 
of  the  prisoners  lawfully  committed.  The 
sheriff  of  the  county  is  required  to  keep  the 
jail,  and  is  responsihle  for  the  manner  in 
which  it  is  kept,  and  is  required  to  supply  the 
prisoners  with  proper  food  and  drink  at  the 
expense  of  the  county.  Sections  1,  3,  10,  c. 
53,  Comp.  Laws  1879.  In  another  chapter 
the  liability  of  the  county  for  the  boarding 
and  lodging  of  prisoners  Is  fixed  and  limited. 
The  sheriff  is  allowed  40  cents  per  day,  ex- 
clusive of  fuel,  lights,  furniture,  and  bedding, 
where  a  Jail  is  provided,  and  60  cents  per 
day  where  no  Jail  I9  provided.  Sess.  Laws 
1881,  c.  107,  §  1.  The  county  commissioners 
are  not  compelled  to  allow  or  pay  more  than 
the  fees  above  named  for  anything  included 
within  the  terms  'boarding  and  lodging,'  nor 
Is  the  county  liable  to  any  other  officer  or 
person  for  the  same  than  the  sheriff.  The 
duty  and  responsibility  of  keeping  the  Jail, 
and  supplying  and  caring  for  the  prisoners.  Is 
devolved  by  law  upon  the  sheriff.  The  care 
and  safe-keeping  of  the  prisoners  is  commit- 
ted to  him,  and,  in  regard  to  their  board  and 
lodging,  the  board  of  county  commissioners 
deals  only  with  him.  The  only  statute  au- 
thorizing the  payment  of  compensation  by 
the  county  board  provides  that  it  shall  be 
paid  to  the  sheriff,  and  to  him  alone  is  the 
county  liable  for  supplying  board  and  lodging 
for  the  prisoners."  See,  also,  Atchinson  Coun- 
ty Com'rs  V.  Tomllnson,  9  Kan.  167. 

Judgment  reversed,  and  cause  dismissed. 
Costs  awarded  to  appellant. 

SULLIVAN,  0.  J.,  concurs. 

STOCKSLAGER,  J.  I  cannot  concur  with 
my  associates  in  the  conclusion  reached  in 
this  case.  It  is  conceded  by  all  parties  that 
respondent  furnished  the  meals  for  which  he 
flies  his  bill;  that  the  parties  to  whom  they 
were  furnished  were  county  charges  at  the 
time  so  furnished;  that  the  county  is  liable 
therefor.  It  Is  also  conceded  that  the  sheriff 
who  made  the  contract  with  respondent  for 
the  meals  so  fiu'nished  was  legally  authorized 
to  make  the  contract  It  is  also  conceded 
that,  under  the  statute,  be  could  collect  from 
the  county  only  the  actual  and  necessary 
expense  of  the  care  of  the  prisoners  in  his 
custody  as  sheriff— in  other  words,  that  the 
sheriff  could  not  speculate  off  of  this  class 
of  business.  I  fully  agree  that,  under  the 
provisions  of  our  law  cited  in  the  opinion 
in  this  case,  the  sheriff  is  the  proper  party  to 
make  these  contracts.  The  Legislature  evi- 
dently had  In  mind  the  fact  that  the  coimty 
commissioners  only  met  In  regular  session 
four  times  annually  for  the  purpose  of  trans- 
acting business  of  this  character,  and  hence 
made  the  sheriff  the  agent  of  the  county  to 
look  after  such  matters.  It  is  immaterial  to 
the  county  whether  it  pays  the  sheriff,  or 
the  party  who  actually  furnishes  the  meals. 
It  must  recognize  the  fact  that  it  Is  the  pay- 


master, and  whether  it  pays  the  sheriff  for 
the  party,  or  the  party  directly,  is  of  no  Im- 
portance to  the  county.  The  law  requires 
the  sheriff  to  file  his  voucher  showing  pay- 
ment before  It  will  settle  with  him,  and  such 
statements  and  vouchers  must  be  filed  each 
quarter  for  the  quarter  preceding.  If  the 
sheriff  falls  or  refuses  to  file  such  statement 
and  voucher,  then  the  county  can  pay  the 
party  furnishing  the  Items  vrith  safety;  and, 
if  it  settles  with  the  party  who  has  to  fur- 
nish the  itemized  bill  either  to  the  sheriff 
or  the  county.  It  has  his  bill  on  tile,  and, 
when  It  Issues  and  delivers  its  warrants,  it 
is  an  end  of  any  question  of  payment  to  the 
sheriff,  if  the  time  for  filing  vouchers  by  the 
sheriff  has  elapsed.  For  Instance,  If  the 
county  had  paid  this  bill  to  respondent,  and 
thereafter  the  defaulting  sheriff  or  his  bonds- 
men should  file  a  bill  against  the  county  cov- 
ering the  same  itemSj  Is  it  possible  that  the 
county  could  not  plead  the  payment  In  bar 
of  a  recovery  by  either?  I  think  It  could, 
and  that  it  would  be  a  good  defense  to  the 
action.  If  this  Is  true,  then  the  sheriff  is 
merely  the  agent  of  the  county,  as  well  as 
the  party  with  whom  he  contracts.  This 
seems  to  me  to  be  the  reasonable  and  fair 
construction  of  the  statute.  This  court  has 
repeatedly  held  that  the  sheriff  was  only  en- 
titled to  his  salary  and  reasonable  expenses 
in  the  performance  of  his  duties;  that  the 
salary  fixed  by  law  was  all  he  could  re- 
ceive. If  this  Is  true,  be  bad  no  Interest 
in  the  bin  of  respondent,  excepting  tg  see 
It  paid.  If  he  failed  to  file  the  proper  vouch- 
er within  the  prescribed  time,  and  his  bonds- 
men cannot  do  it  only  as  they  may  get  it 
from  respondent,  must  he  lose  his  claim 
against  the  county,  or  await  the  pleasure  of 
the  bondsmen  of  the  defaulting  sheriff  to 
collect  his  money  for  him?  They  have  no 
interest  In  it  whatsoever.  The  county  is  cer- 
tainly in  a  very  comfortable  and  safe  posi- 
tion so  long  as  It  refuses  to  pay  respondent 
for  the  reason  that  the  sheriff  has  not  filed 
the  proper  voucher,  has  never  paid  the  bill, 
and  Is  beyond  their  reach.  It  may  be  that 
respondent  could  maintain  an  action  against 
the  sheriff  or  his  bondsmen.  I  express  no 
opinion  as  to  this.  But  the  county  la  pri- 
marily liable  to  respondent,  and  should  be 
required  to  pay  him.  The  case  of  People  ex 
rel.  Caldwell  v.  Board  of  Supervisors  Sara- 
toga County  (Sup.)  CO  N.  Y.  Supp.  1122,  Is 
very  interesting  on  some  of  the  questions 
here  Involved.  At  page  1126  It  Is  said:  "The 
contention  of  the  relator  is  that  there  was 
no  contract  between  himself  and  the  board 
of  supervisors  by  which  he  was  to  be  paid 
at  the  rate  of  $3.01  per  week  for  each  pris- 
oner confined  in  Jail,  and  he  bases  that  con- 
tention upon  the  fact  that,  years  ago,  dur- 
ing the  incumbency  of  another  person  in  the 
office  of  sheriff,  a  resolution  was  passed  fix- 
ing the  price  to  be  paid  for  the  board  of 
prisoners  at  $3.01  per  week,  and  such  resolu- 
tion had  never  been  repealed,  and  that  such 
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uctlon  of  the  board  of  supervisors  constitut- 
ed a  contract  between  the  county  and  the 
sheriff  to  pay  him  that  amount.  I  do  not 
think  that  contention  can  prevail.  Boards  of 
supervisors  possess  only  limited  powe'rs. 
They  only  have  such  powers  as  are  express- 
ly conferred  upon  them  by  statute,  and  such 
implied  powers  as  are  necessary  to  carry 
into  effect  those  powers  expressly  granted, 
or  such  as  are  necessary  to  enable  them  to 
discbarge  the  duties  and  liabilities  Imposed 
upon  them.  •  •  •  I'he  county  Is  chargea- 
ble with,  and  it  is  the  duty  of  the  board  of 
supervisors  to  audit  and  allow,  the  expenses 
necessarily  incurred  In  the  support  of  per- 
sons charged  with  or  convicted  of  crime,  and 
committed  to  the  Jail  of  the  county.  This 
means  money  actually  paid  out.  'Expenses' 
means  that  which  is  spent."  It  is  there  held 
that  "the  board  of  supervisors  had  the  power 
to  make  a  contract  with  the  sheriff  for  the 
board  of  prisoners  at  a  fixed  sum,  regardless 
of  the  expense.  It  is  the  duty  of  the  board 
of  county  commissioners  of  this  state  to  au- 
dit all  bills  coming  before  them  for  allow- 
ance, and,  when  the  bill  of  respondent  was 
Ijresented,  it  was  their  duty  to  determine 
whether  the  items  charged  for  had  been 
furnished,  and  whether  they  were  reasona- 
ble and  necessary.  No  one  could  furnish 
them  this  Information  more  readily  or  cor- 
rectly than  respondent,  and  when  this  fact 
was  ascertained  it  was  their  duty  to  allow  the 
bill,  or  reject  it  for  some  statutory  reaspn 
other  than  that  the  county  was  Indebted  to 
the  defaulting  sheriff,  rather  than  the  man' 
who  bad  actually  furnished  the  meals." 

For  the  foregoing  reasons,  I  cannot  concur 
in  the  majority  opinion  in  the  entire  conclu- 
sion reached. 


(9  Idaho.  US) 

COATS  ▼.  HARRIS. 

(Sapreme  Court  of  Idaho.    Jan.  16,  1904.) 

lUOHT  OP  HSIR— DECREB   OP   DISTRIBUTION- 
DISPOSAL  OF  PROPERTY  IN  EXPECTANCY 
—WITNESS— QUALIFICATION    OF. 

1.  A  will  giving  to  the  wife  a  life  estate,  and 
the  son  all  property  after  her  death,  empowers 
the  son  to  transfer  by  written  instrument  to  his 
mother,  and  her  heirs  and  assigns,  forever,  prop- 
erty to  Ijecome  his  after  the  death  of  the  mother. 

2.  A  decree  of  distribution  by  the  probate 
conrt  will  not  defeat  an  action  of  one  who  was 
not  an  heir,  and  was  not  a  party  to  any  of  the 
proceedings  in  that  court  when  it  was  settling 
the  estate  of  a  deceased  person.  He,  not  being 
a  party  to  the  proceedings,  conld  not  appeal 
from  the  order  of  that  court. 

3.  Section  5957  of  the  Revised  Statutes  of 
Idaho  of  1887  precludes  evidence  of  conversa- 
tions with  the  deceased  relating  to  the  disposi- 
tion of  her  property. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Owyhee  Coun- 
ty; George  H.  Stewart,  Judge. 

Action  by  John  C.  Coats  against  Alvln  M. 
Harris.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 


E.  &  J.  F.  Nugent,  for  appelUint.  E.  M. 
Wolfe  and  R.  Cunningham,  for  respondent. 

STOCKSLAGER,  J.  On  or  about  the  2d 
day  of  April,  1805,  Levi  Harris  died  in  Owy- 
hee county,  Idaho,  and  at  the  time  of  bis 
death  was  a  resident  of  said  county.  On  the 
24th  day  of  June,  1805,  his  will  was  admitted 
to  probate.  After  providing  for  the  payment 
of  the  expenses  of  bis  lakt  sickness  and  fu- 
neral expenses,  the  wUl  follows: 

"Thirdly:  I  give  and  devise  all  of  my  real 
estate  of  every  name  and  nature  whatever, 
together  with  the  tenements,  heredltlments 
and  eppurteuances  and  all  of  my  personal  es- 
tate, goods,  chattels  and  credits  and  all 
other  property  of  whatever  name  and  nature 
owned  by  me  at  the  time  of  my  death,  also 
including  one  hundred  and  forty  head  of 
cattle  to  be  delivered  to  me  by  my  son,  Al- 
vin  Milton  Harris  in  September,  1805,  unto 
my  wife,  Nancy  Harris,  to  have  and  to  hold 
the  said  premises  and  property  so  long  as 
she  shall  live. 

"Fourthly:  I  devise  the  remainder  of  my 
i  property  after  the  death  of  my  said  wife, 
I  Nancy  Harris,  to  my  said  son,  Alvln  Milton 
Harris,  and  to  his  heirs  and  assigns  forever; 
provided  that  my  said  son  shall  leave  my  said 
wife  in  quiet  and  peaceable  possession  of 
said  property  during  her  lifetime,  imdisturb- 
ed.  But  should  my  said  son  give  my  said 
wife  any  trouble  in  her  possession  of  said 
property,  or  cause  her  any  litigation  in  rela- 
tion thereto,  then  and  In  that  event  the  whole 
of  said  property  to  go  to  my  said  wife,  Nancy 
Harris,  and  to  her  heirs  and  assigns  for- 
ever. 

"Fifthly:  I  having  given  unto  my  son,  Al- 
vln Milton  Harris,  In  my  lifetime  property  to 
the  value  of  about  six  thousand  dollars,  it  is 
my  desire  that  he  receive  no  part  of  or  in- 
terest in  my  estate,  except  the  part  and  in 
the  manner  and  under  the  conditions  herein 
above  described. 

"Lastly:  I  hereby  nominate  and  appoint 
my  said  wife,  Nancy  Harris,  and  her  daugh- 
ter, Mrs.  Mary  Loveridge,  both  of  Bruneau 
Valley,  County  of  Owyhee,  State  of  Idaho, 
the  executrices  of  my  last  will  and  testa- 
ment, without  bonds." 

After  the  will  was  probated,  and  during 
the  administration  of  the  estate,  the  mother 
and  son,  within  six  months  after  the  death 
of  the  husband  and  father,  entered  into  con- 
tracts by  which  each  was  to  share  in  the 
estate  left  by  Levi  Harris.  These  contracts 
were  executed  on  the  24th  day  of  October, 
1895.  The  first  one,  for  a  consideration  of 
$1,  granted,  bargained,  sold,  conveyed,  re- 
mised, released,  and  forever  quitclaimed  all 
the  right,  title,  and  interest,  estate,  claim, 
and  demand,  both  at  law  and  in  equity,  and 
as  well  in  possession  as  in  expectancy,  of 
Nancy ,  Harris,  to  Alvln  Milton  Harris,  to 
the  following  described  laud:  "The  N.  ^  of 
the  N.  W.  ^  and  N.  E.  \i,  section  8^  and  the 
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S.  W.  V*  of  the  S.  W.  %.  and  the  E.  %  of 
the  S.  W.  14.  and  the  W.  %  of  the  S.E.  V*  of 
section  5,  in  township  7  south,  of  range  6 
east,  comprising  four  hundred  and  forty- 
acres."  The  other  contract,  for  a  considera- 
tion of  $1,  granted,  bargained,  sold,  assigned, 
and  delivered  to  Alvin  Milton  Harris,  his 
heirs  and  assigns,  forever,  all  the  right,  title, 
interest,  claim,  and  demand,  both  at  law  and 
in  equity,  as  well  in  possession  as  In  expec- 
tancy, and  all  tight,  title,  interest,  estate, 
claim,  and  demand  which  she  may  hereafter 
obtain  or  come  into  the  possession  of,  or  right 
to  the  possession  by  inheritance  from  the 
estate  of  Levi  Harris,  by  succession,  will,  or 
otherwise,  of  the  said  Nancy  Harris  in  find 
to  the  following  described  property:  "All  the 
personal  property  belonging  to  the  estate  of 
Levi  Harris,  deceased,  of  every  name,  kind 
or  nature,  excepting  and  reserving  unto  the 
said  Nancy  Harris  all  monies,  notes,  credit 
and  accounts  of  every  name,  kind  and  nature 
belonging  to  or  owing  to  said  estate,  and  ex- 
cepting also  to  said  Nancy  Harris  the  one 
hundred  and  forty  head  of  cattle  which  were 
to  be  delivered  by  Alvln  M.  Harris  to  de- 
ceased, and  their  proceeds,  reserving  also 
all  the  proceeds  of  the  crops  raised  upon  the 
real  estate  of  said  estate  during  the  year 
1895;  also  two  certain  horses,  to  have  and  to 
hold  unto  the  said  party  of  the  second  part, 
and  unto  his  assigns  forever."  The  convey- 
ance from  Alvln  M.  Harris  to  Nancy  Harris, 
for  a  consideration  of  $1  and  other  valuable 
consideration  to  bim  in  band  paid,  granted, 
bargained,  sold,  assigned,  and  delivered  unto 
Nancy  Harris,  and  to  her  heirs  and  assigns, 
forever,  all  the  right,  title,  Interest,  claim, 
and  demand,  both  in  law  and  in  equity,  as 
well  In  possession  as  in  expectancy,  and  all 
right,  title,  interest,  estate.  Claim,  and  de- 
mand which  he  may  hereafter  obtain  or  come 
into  possession  of,  or  right  to  the  possession 
of,  by  inheritance  from  the  estate  of  Levi 
Harris,  by  succession,  will,  or  otherwise,  and 
all  rights  to  remainder  or  reversion  under 
the  will  of  the  said  .Levi  Harris,  of  the  party 
of  the  flrst  part.  In  and  to  the  following  per- 
sonal property,  to  wit:'  All  moneys,  notes, 
credits,  and  accounts,  of  every  name,  kind,  and 
nature,  belonging  to  or  owing  to  the  estate 
of  Levi  Harris,  deceased;  also  the  140  head  of 
cattle  which  were  to  be  delivered  by  said 
party  of  the  flrst  part  to  said  deceased;  also 
all  the  proceeds  of  the  crops  raised  upon  the 
real  estate  of  said  estate  during  the  year 
1895;  also  two  horses.  These  three  instru- 
ments were  acknowledged  liefore  W.  C. 
Howie,  a  notary  public  residing  at  Mountain- 
home,  in  Elmore  county.  Immediately  there- 
after the  parties  took  possession  of  the  prop- 
erty of  the  estate  of  Levi  Harris,  as  shown 
by  the  contracts,  and  remained  in  such  pos- 
session until  the  demise  of  Nancy  Harris. 
There  can  be  no  question  of  the  interest  of 
the  parties  to  these  contracts,  and  during  the 
life  of  Nancy  Harris  the  mother  and  son 


lived  in  peace  and  harmony,  each  enjoying 
the  proceeds  of  the  estate  of  Levi  Harris, 
not  as  be  declared  in  his  will,  but  as  they 
mjitually  agreed  in  their  contracts.  It  is 
shown  by  the  record  that  Alvln  M.  Ha  ma 
believed  that  the  contracts  be  had  with  his 
mother  were  binding  upon  bim  after  her 
death,  which  occurred  on  or  about  the  19th 
day  of  August,  1897.  On  the  11th  day  of 
December,  1897,  he  petitioned  for  letters  of 
administration,  and  in'  his  petition  named,  as 
the  heirs  of  Nancy  Harris,  J.  C.  Coats,  Jane 
Coats,  David  Coats,  who  has  since  died,  and 
himself,  all  residents  of  Bruneaa  Valley, 
Owyhee  county.  Upon  the  hearing  of  this 
case  In  the  district  court  the  learned  judge 
found  that  petitioner,  John  0.  Coats,  Is  a 
son  of  Nancy  Harris,  deceased;  that  Alvin 
M.  Harris  is  a  son  of  Nancy  Harris,  and 
Mary  Loveridge  is  a  daughter  of  said  de- 
ceased, and  the  above-named  parties  are  the 
only  heirs  of  said  Naucy  Harris;  that  the 
said  John  C.  Coats,  Alvin  M.  Harris,  and 
Mary  Loveridge  are  each  entitled  to  a  one- 
third  of  the  estate  of  Nancy  Harris,  deceas- 
ed; that  Alvin  M.  Harris  is  the  duly  ap- 
pointed, qualified,  and  acting  administrator 
of  said  estate;  that  there  are  no  debts 
against  said  estate;  that  the  assets  of  said 
estate  in  the  hands  of  the  said  administra- 
tor is  the  sum  of  $10,918.99,  exclusive  of 
real  estate;  that  said  administrator  shall 
pay  and  account  for  Interest  on  said  sum 
from  the  27th  day  of  November,  1899,  at 
the  rate  of  7  per  cent,  per  annum  until  said 
estate  is  finally  distributed;  that  said  in- 
terest amounts  to  the  sum  of  $2,328.21,  mak- 
ing a  total  of  $13,247.20  to  be  accounted  for 
by  said  administrator,  exclusive  of  real  es- 
tate. A  decree  was  entered  In  conformity 
with  said  findings. 

Counsel  for  appellant  insist  that  the  evi- 
dence was  Insufficient  to  justify  the  findings 
and  decision,  and  that  the  said  findings  and 
decision  are  against  law;  that  all  the  said 
evidence  proved  that  said  petitioner,  as  one 
of  the  alleged  heirs  at  law  of  the  said 
Nancy  Harris,  deceased,  or  In  any  capacity, 
or  for  any  reason  or  cause,  was  not  en- 
titled to  any  part  or  portion  of  said  estate. 
This  contention  Is  ably  and  earnestly  sup- 
ported by  the  brief  of  counsel  for  appellant 

As  we  view  the  record  before  as  for  cwi- 
Blderation,  the  Important  question  for  onr 
determination  Is,  could  the  appellant  as  the 
sole  heir  of  Levi  Harris  after  the  death  of 
Nancy  Harris  (on  certain  condition  named 
In  the  will  of  Levi  Harris),  in  any  manner 
transfer.  Incumber,  or  convey  the  property 
which  was  to  become  liis  after  his  mother's 
death?  It  Is  urged  that  appellant  was  'in- 
hibited by  the  wUl  and  the  law  from  enter- 
ing into  the  agreement  and  that  It  was  sim- 
ply an  exchange  made  without  right  and 
for  which  no  money  or  valuable  consideration 
ever  passed."  It  would  seem  from  the  record 
that  the  transfers  were  made  in  good  faith 
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snd  for  a  valuable  consideration,  as  it  Is 
shown  that  the  appellant  immediately  enter- 
ed into  the  possession  of  tbe  real  estate,  and 
continued  in  such  possession,  enjoying  the 
benefit  and  proceeds  thereof,  until  the  time 
of  the  demise  of  bis  mother;  and  after  her 
4eatb,  when  he  was  appointed  administrator 
of  her  estate,  he  named  as  her  b^rs  himself 
and  tbe  Coats  children,  thereby  allowing  bis 
good  faith  in  tbe  entire  transaction.  In  John 
Smith  T.  Robert  BeU,  6  Pet  68,  8  L.  Ed.  322 
—an  ezbaustlTe  and  instmctlTe  opinion  by 
Chief  Justice  Marshall— it  is  held  tliat  under 
bequests  to  tbe  testator's  wife  of  all  bis 
personal  estate,  to  and  for  her  own  use,  ben- 
efit, and  disposal  absolutely,  the  remainder 
of  the  said  estate  after  her  decease  to  be 
for  the  use  of  the  said  Jesse  Goodwin,  the 
son  of  the  testator,  the  bequest  to  the  son 
cut  down  the  Interest  of  the  wife  to  a  life 
estate,  and  the  son  took  a  Tested  remainder. 
No  one  will  question  the  conclusion  ot  this 
eminent  jurist.  In  tbe  absence  of  some  stat- 
utory provision  or  some  change  in  .the  law 
since  tbe  opinion  was  written.  All  we  find  , 
in  this  opinion  Is  that  tbe  will  must  be  con- 
etmed  according  to  its  solemn  provisions,  and 
this  we  conceive  to  be  the  law  In  all  cases. 
Scbouler  on  Wills,  in  sections  467,  468,  469, 
on  the  subject  of  construction  of  wills,  says: 
"Tbe  struggle  in  all  such  cases  Is  to  accom- 
plish the  real  objects  of  the  testator  so  far 
as  tbey  may  be  accomplished  consistently 
with  the  principles  of  law,  but  In  no  case  to 
exceed  his  intention  fairly  deduclbie  from 
the  very  words  of  the  will."  This  language 
Is  an  expression  of  Judge  Story.  Our  atten- 
tion is  also  called  to  Page  on  Wills,  {  461, 
and  cases  cited.  It  Is  not  difficult  to  inter- 
pret the  will  of  Levi  Harris.  It  ia  plain  and 
unambiguous,  the  language  is  susceptible  of 
but  one  construction,  and  that  is  that  he  in- 
tended that  bis  wife  should  control  tbe  prop- 
erty of  Ills  estate  during  her  life,  and  there- 
after it  was  to  descend  to  his  son,  the  ap- 
pellant, on  condition  that  be  would  not  con- 
test the  will,  or  make  his  mother  trouble  in 
her  possession  of  the  property.  Soon  after 
the  death  of  Levi  Harris  we  find  tbe  son  In 
possession  of  all  the  real  estate,  with  a  deed 
from  his  mother,  and  she  with  a  bill  of  sale 
from  tbe  son  by  which  he  sells  to  her  all  bis 
interest,  forever,  and  to  her  heirs  all  the 
moneys,  notes,  etc.,  due  or  owing  tbe  es- 
tate. In  other  words,  they  attempt  to  di- 
vide the  property  In  such  a  way  that  each 
may  have  tbe  benefit  during  tbe  life  of  tbe 
motber.  Tbe  son  may  have  anticipated  that 
his  motber  would  live  a  number  of  years, 
and  this  may  have  prompted  him  to  relin- 
quish all  his  interest  in  the  personal  prop- 
erty enumerated  in  tbe  bill  of  sale.  In  order 
to  obtain  immediate  possession  of  tbe  real 
estate.  Be  this  as  it  may,  the  exchange  was 
consummated,  and  so  remained  until  tbe 
deatb  of  tbe  motber.  Section  2830  of  our 
Statutes  provides  that  "a  future  Interest  Is 
vested  when  there  Is  a  person  In  being  who 


would  have  a  right  defeasible  or  indefeasible 
to  the  immediate  possession  of  tbe  propert.'" 
upon  the  ceasing  of  the  immediate  or  pre- 
cedent Interest."  Can  there  be  any  question 
but  that  the  property  of  Levi  Harris,  under 
the  terms  of  tbe  will,  would  and  did  pass  to 
appellant  upon  the  death  of  his  mother?  We 
think  not.  Counsel  for  respondent  very  ap".- 
ly  says:  "The  title  to  property  Is  always  in 
some  one,  and  in  this  case  upon  the  death 
of  Levi  Harris  it  immediately  vested  in  Alvin 
M.  Harris,  and  if  he  bad  died  without  the 
transfer  to  bis  mother,  bis  children  would 
have  Inherited  It  State  v.  Stevenson  et  al. 
(Idaho)  65  Pac.  886;  Page  on  Wills,  Sf  657, 
658,  659,  605." 

It  Is  next  urged  by  counsel  for  appellant 
that  "on  tbe  27th  day  of  October,  1896,  the 
executrices  of  the  estate  of , said  Levi  Harris 
made  their  final  account  of  the  affairs  of 
said  estate,  and  prayed  for  a  distribution  of 
said  estate  In  accordance  with  the  terms  of 
the  will  of  said  Levi  Harris.  In  due  course 
said  petition  was  heard  by  the  probate  court, 
which  duly  rendered  a  decree  as  prayed  for. 
That  decree  has  never  been  appealed  from 
or  In  any  manner  legally  drawn  in  question 
until  this  proceeding,  and  then  only  indirect- 
ly. Upon  this  state  of  facts,  we  contend  that 
the  rights  herein  sought  to  be  litigated  were 
fully,  fairly,  and  finally  litigated  at  the  time 
when  said  decree  was  rendered,  and  is  no 
longer  subject  to  litigation."  In  support  of 
this  contention  they  cite  In  re  Trescony's  Es- 
tate (Cal.)  51  Pac.  951;  Jewell  v.  Pierce  (Cal.) 
52  Pac.  132;  Crew  v.  Pratt  (Cal.)  51  Pac. 
41,  43;  Goldtree  v.  Allison  (Cal.)  51  Pac.  561; 
Hill  V.  Lawler  (Cal.)  48  Pac.  323;  Daly  v. 
Pennle  (Cal.)  25  Pac.  67,  21  Am.  St  Rep.  61; 
In  re  Garraud,  36  Cal.  277;  In  re  Burton's 
Estate  (Cal.)  29  Pac.  36.  A  careful  considera- 
tion of  the  aliove  cases  discloses  that  tbey 
deal  with  the  question  of  the  effect  of  the  de- 
cree of  tbe  probate  court  on  tbe  final  distribu- 
tion of  the  estate  of  a  deceased  person.  If 
respondent  was  claiming  under  the  will  of 
Levi  Harris,  or  was  attempting  to  set  up  a 
claim  as  an  heir  of  bis  estate,  then  the  law 
announced  in  the  above  authorities  would 
control.  The ,  California  court,  in  Chever  v. 
Ching  Hong  Poy,  22  Pac  1081,  dlstlngulsbes 
the  cases  there  referred  to  from  the  one  at 
bar.  The  facts  In  this  case  seem  to  be  di- 
rectly In  line  with  the  contention  of  respond- 
ent Mr.  Justice  McFarland,  speaking  for 
the  court,  says:  "The  probate  court  has  Ju- 
risdiction to  determine  who  are  the  legal 
heirs  of  a  deceased  person  who  died  intes- 
tate, and  who  are  the  devisees  or  legatees  of 
one  who  died  intestate,  but  its  determination 
of  such  matters  does  not  create  any  new  title. 
It  merely  declares  the  title  which  accrued 
under  the  law  of  descents  or  under'  tbe  pro- 
visions of  the  will.  Tbe  decree  of  distribu- 
tion has  nothing  to  do  with  the  contracts  or 
conveyances  which  may  have  been  made  by 
heirs,  devisees,  or  legatees  of  or  About  their 
shares  of  the  estate,  either  among  themselves 
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or  others.  Such  matters  are  not  before  the 
probate  court,  and  over  them  it  has  no  Juris- 
diction. An  heir  may  contract  about  or  con- 
vey the  title  which  the  law  had  passed  upon 
him  on  the  death  of  his  ancestor,  and  the  va- 
lidity or  force  of  such  contract  is  not  affect- 
ed by  the  fact  that  a  probate  court  after- 
ward, by  its  decree  of  distribution,  declares 
his  asserted  heirship  and  title  to  be  valid." 
It  is  then  held  that  section  1678  of  the  Civil 
Code  of  California  does  not  control  the  case 
under  consideration,  and  this  is  the  section 
controlling  the  cases  cited  by  appellant  In 
re  Burton's  Estate,  29  Pac.  36  (a  California 
case  cited  by  appellant),  the  court,  referring 
to  Chever  v.  Chiug  Hong  Poy,  say:  "But 
that  case  was  not  a  proceeding  under  section 
1C64  of  the  Code  of  Civil  Procedure,  nor  did 
it  Involve  any  question  as  to  the  Constitu- 
tion, or  constitutionality  of  that  section,  nor 
Is  there  any  allusion  to  that  section  in  the 
opinion."  In  re  Burdick's  Estate  (Cal.)  44 
Pac.  734,  the  same  doctrine  Is  upheld.  The 
syllabus  says:  "(3)  Trustees  claiming  part 
of  an  estate  as  a  trust  f  uud,  but  who  are  not 
named  in  the  will,  and  claim  no  rights  under 
it,  and  have  presented  no  claim  against  the 
estate,  cannot  appeal  from  a  decree  of  the 
probate  court  settling  the  final  accounts  of 
the  executor  and  ordering  distribution."  In 
Martinovlcb  v.  Marsicano.  70  Pac.  459— a  very 
recent  case  from  California— tlie  court  reaf- 
firms the  last  cases  cited  from  that  court. 
To  the  same  effect,  see  Dobberstein  v.  Mur- 
phy (Minn.)  47  N.  W.  171;  Hall  v.  Pierson 
(Conn.)  28  Atl.  544. 

It  is  urged  by  counsel  for  appellant  that 
the  <^urt  erred  in  not  permitting  the  appel- 
lant to  testify  to  the  trust  agreement  between 
himself  and  his  mother,  by  which  she  enga- 
ged herself  to  hold  the  property  he  conveyed 
to  her,  and  to  see  that  It  was  distributed 
to  him  in  accordance  with  the  terms  of  his 
father's  will.  Subdivision  3  of  section  5957 
of  our  Statutes  says,  in  defining  who  shall 
not  be  witnesses,  parties  or  assignors  of  par- 
ties to  any  action  or  proceeding  prosecuted 
against  an  executor  or  an  administrator,  up- 
on a  claim  or  demand  against  the  estate  of 
a  deceased  person,  as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased 
person.  We  think  this  provision  of  the  stat- 
ute controls,  and  that  there  was  no  error  In 
the  ruling  of  the  court.  Rice  et  al.  v.  Rlgley 
et  al.  (Idaho)  61  Pac.  290. 

We  conclude  that  the  transfer  by  appellant 
of  the  property  described  in  the  bill  of  sale 
to  his  mother  was  for  a  valuable  considera- 
tion, made  in  good  faith,  and  was  binding  up- 
on appellant;  that  be  had  such  interest  in  the 
property,  by  the  terms  of  his  father's  will, 
as  would  permit  him  to  convey  as  shown  by 
the  bill  of  sale  to  his  mother. 

The  Judgment  of  the  lower  court  is  affirm- 
ed, with  costs  to  respondent. 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


(9  Idabo,  4)0) 
COATS  V.  HARRIS. 

(Supreme  Court  of  Idaho.  -Jan.  16,  1901.) 
APPEAL   FROM   JUDOMENT— DISMISSAL. 

1.  When  it  is  shown  that  all  the  questions  in- 
volved in  the  appeal  from  the  judgment  have 
been  decided  on  au  appeal  from  an  order  over- 
ruling a  motion  for  a  new  trial,  sach  appeal  will 
be  dismissed. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Owyhee  Coun- 
ty; George  H.  Stewart,  Judge. 

Action  by  John  C.  Goats  against  Alvln  M. 
Harris.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Dismissed. 

E.  &  J.  F.  Nugent,  for  appellant.  E.  M. 
Wolfe  and  R.  Cunningham,  for  respondent. 

STOCKSLAGER,  J.  This  court  having  at 
present  term  decided  a  case  here  on  appeal 
from  an  order  of  the  district  coxurt  of  Owyhee 
county  from  an  order  overruling  a  motion  for 
a  new  trial  (75  Pac.  243),  and  all  the  ques- 
tions Involved  in  this  appeal  having  been  dis- 
posed of  by  the  Judgment  in  that  case,  the 
appeal  herein  is  dismissed,  with  costs  to  re- 
spondent 


(9  Idaho,  42«) 
STEIN  V.  MORRISON,  Governor,  et  aL 
(Supreme  Court  of  Idaho.    Jan.  13,  1904.) 

CURRENT  EXPENSE  OF  STATE— UOISLATrVB 
APPROPRIATIONS  —  TAX  LEVY  —  MEANS  OF 
RAISING  REVENUE— DEBT  LIMITATION-CON- 
STITUTIONAL PROVISIONS— WRIT  OF  PROHI- 
BITION-WHEN  WILL  ISSUE-EXECUTIVE  ACTS 
—MINISTERIAL  ACTS— TECHNICAL  QUESTIONS 
— INTEaiPRETATION  OP  CONSTITUTIONAL  AND 
STATUTORY  PROVISIONS— J  URISDICTION— JU- 
DICIAL AND  QUASI  JUDICIAL  ACTS. 

1.  Section  2  of  article  7  of  the  Constitution 
reoognisces  other  methods  of  raisine  revenue 
than  that  by  a  tax  levy  on  real  and  personal 
proi)erty. 

2.  It  must  be  assumed  by  the  conrts,  until  the 
contrary  appears,  that  the  Legislature,  in  mak- 
ing their  biennial  appropriations  and  tax  levy 
to  meet  the  same,  estimated  the  .amount  of  rev- 
enue the  state  would  derive  from  all  other  sour- 
ces than  that  of  a  tax  levy,  and  that  sufficient 
levy  was  made  to  cover  the  difference  between 
the  total  appropriation  and  the  amount  to  be  re- 
ceived from  other  sources  than  that  of  a  tax 
levy. 

3.  The  court  most  take  judicial  notice  of  the 
constitutional  and  statutory  methods  provided 
for  raising  revenues  and  augmenting  the  public 
funds,  but  cannot  take  notice  of  the  amount  so 
raised  and  received;  and  until  it  is  shown  that 
the  total  income  for  the  two  years  for  which 
legislative  appropriations  are  made  ia  not  suffi- 
cient to  meet  sudi  appropriations  the  courts  will 
assume  that  the  Legislature  has  kept  within 
the  constitutional  limitations. 

4.  Article  7  of  the  Constitution  contemplates 
a  complete  scheme  for  the  collection  of  taxeu 
and  revenue  and  the  payment  of  'the  current 
expenses  of  the  state,  looking  to  the  general 
purpose  of  ending  the  two  years  for  which  ap- 
propriations are  made  with  the  expenses  of 
maintaining  the  state  government  for  that  pe- 
riod fully  paid. 

5.  The  public  revenues  may  be  appropriated 
by  the  Legislature  in  anticipation  of  their  re- 
ceipt, as  was  done  by  the  general  appropriation 
act  of  March  IG,  1903  (Sess.  Laws  1903,  p.  308); 
and  it  is  not  necessary  to  the  validity  of  socb  an 
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appropriation  that  funds  should  be  in  the  treas- 
ury at  the  time  to  meet  the  same. 

a.  Such  appropriations  do  not  constitute  a 
debt  or  liability  against  the  state  within  the  pro- 
visions of  section  1,  art.  8,  of  the  Constitution, 
but  rather  operate  upon  the  incoming  reyenues 
for  the  same  period  of  time  in  the  nature  of  a 
cash  transaction,  as  contemplated  by  article  7. 

7.  So  long  as  the  financiai  s;^6tem  is  carried 
out  in  accordance  with  the  requirements  of  arti- 
cle 7,  the  current  expenses  of  the  state  gov- 
ernment cannot  accumulate  or  ripen  into  a  debt. 

8. 1'etition  examined,  and  held  that  it  does 
not  state  facts  sulhcient  to  entitle  plaintiff  to 
the  relief  demanded. 

9. 0''he  courts  cannot  disregard  the  provteions 
of  the  Constitution  and  laws,  notwithstanding 
the  fact  that  defenses  interposed  thereunder 
may  be  designated  "technical. 

10.  Under  our  Ck>nstitution  (article  2,  {  1)  and 
form  of  government,  which  recognizes  the  inde- 
pendence of  the  "three  distinct  departments  of 
government,"  the  judicial  department  cannot 
prohibit  the  executive  department  from  acting 
within  the-  recognized  scope  of  that  branch  of 
the  government. 

11.  The  writ  of  prohibition  as  authorized  by 
section  9  of  article  5  of  the  Constitution  is  the 
writ  of  prohibition  as  known  and  recognized  at 
common  law. 

12.  Such  writ  does  not  lie  to  prohibit  or  restrain 
purely  ministerial  acts,  but  runs  to  restrain  en- 
croachment of  jurisdiction  assumed  to  be  exer- 
cised of  a  judicial  or  quasi  judicial  function. 

13.  Williams  v.  Lewis,  54  Pac.  619,  6  Idaho, 
184,  distinguished,  and  expressly  overruled  in 
so  far  as  it  holds  that  the  writ  of  prohibition 
will  lie  to  restrain  a  purely  ministerial  act. 

14.  The  word  "jurisdiction,"  as  used  in  section 
4!>!t4,  Rev.  St.  1887,  means  the  right  to  hear  and 
determine  a  matter,  and  carries  with  it  the  idea 
of  exercising  judicial  or  quasi  judicial  functions. 

15.  When  a  statutory  or  constitutional  provi- 
sion is  adopted  from  another  state,  where  the 
courts  of  that  state  have  placed  a  construction 
upon  the  language  of  such  statute  or  Constitu- 
tion, it  is  to  be  presumed  that  it  was  taken  in 
view  of  such  judicial  interpretation,  and  with 
the  purpose  of  adopting  the  language  as  the 
:<ame  had  been  interpreted  and  construed  by  the 
courts  of  the  state  from  which  it  was  taken. 

(Syllabus  by  the  Court.) 

Application  by  Edward  Stein  for  writ  of 
prohibition  against  John  T.  Morrison,  govern- 
or, and  others.    Writ  denied. 

The  plaintiff  filed  bis  petition  herein  for  a 
writ  of  prohibition  against  the  Governor, 
Secretary  of  State,  Attorney  General,  State 
Treasurer,  and  State  Auditor,  praying  the  is- 
suance of  a  writ  from  this  coiirt  prohibiting 
the  defendants  Issuing  and  selling  the  bonds 
of  the  state,  as  authorized  by  certain  acts  of 
the  Seventh  Legislative  Session  of  the  State 
Legislature.  The  first  cause  of  action  is  set 
out  in  the  petition  as  follows: 

"The  petitioner  and  affiant,  Edward  Stein, 
being  first  duly  sworn,  on  his  oath  deposes 
and  says:  That  he  Is  a  citizen  of  the  United 
States  and  of  the  state  of  Idaho,  and  that  be 
is  a  taxpayer  and  resident  of  and  In  the  state 
of  Idaho,  and  beneficially  interested  In  the 
above-entitled  action.  In  the  subject-matter 
thereof,  and  In  the  result  of  the  same.  That 
the  defendant  John  T.  Morrison  is  the  duly 
elected,  qualified,  and  acting  Governor  of  the 
state  of  Idaho.  Tliat  the  defendant  H.  N. 
Coffin  is  the  duly  elected,  qualified,  and  act- 
ing State  Treasurer  of  the  state  of  Idaho. 


That  defendant  Will  H.  Gibson  Is  the  duly 
elected,  qualified,  and  acting  Secretary  of  State 
of  the  state  of  Idaho.  That  the  said  defend- 
ants, respectively,  acting  In  their  respective 
official  cnpacltles,  have  wrongfully,  unlaw- 
fully, and  without  authority  of  law,  as  affi- 
ant is  Informed,  advised,  and  verily  believes, 
issued  the  bonds  of  this  state,  registered  and 
caused  the  same  to  be  registered  in  the  State 
Auditor's  office,  and  sold  and  invested  the 
same  in  the  public  school  funds  held  in  trust 
by  the  state  for  school  purposes,  under  that 
certain  act  passed  or  attempted  to  be  passed 
by  the  Seventh  Session  of  the  Idaho  Legis- 
lature entitled  'An  act  providing  money  to 
pay  certain  appropriations  made  by  Jbe  Leg- 
islature, and  to  pay  certain  deficiency  claims 
against  the  state  of  Idaho  by  providing  for 
the  Issuance  of  bonds  and  making  provision 
for  the  payment  of  Interest  thereon  and  creat- 
ing a  sinking  fund,'  approved  March  16, 
1903  [Sesa  Laws  1903,  p.  308],  to  the  extent 
of  ninety-three  thousand  dollars.  That  the 
said  defendants,  acting  in  their  respective 
official  capacities,  will,  as  this  affiant  Is  in- 
formed and  verily  believes,  wrongfully,  un- 
lawfully, and  without  authority  of  law,  and 
contrary  to  the  Ck>nstltution  of  Idaho,  issue, 
register,  and  cause  to  be  registered  in  the 
State  Auditor's  office  of  Idaho,  and  sell  and 
invest  in  the  public  school  funds  now  hdd 
in  trust  for  School  purposes  by  the  state,  the 
further  bonds  of  the  state,  under  the  provi- 
sions of  said  entitled  act,  unless  prohibited 
and  restrained  from  so  doing  by  the  orders 
and  process  of  this  honorable  coinrt.  The  af- 
ficnt  is  advised,  informed,  and  verily  believes 
that  the  said  act  of  the  Legislature  approved 
March  16,  1903,  known  as  the  'Deficiency 
Bond  Act,'  and  entitled  as  above  set  forth, 
does  not  vest  authority  in  the  said  defend- 
ants in  their  said  respective  official  capacities 
or  otherwise  to  issue  or  cause  to  be  Issued  or 
registered  in  the  said  State  Auditor's  office, 
or  to  sell  or  invest  in  the  public  school  fund 
held  In  trust  by  the  state,  the  bonds  of  the 
state  to  any  amount  or  sum  wliatever,  and 
that  the  said  act  is  void,  and  contravenes  the 
provisions  of  the  Constitution  of  Idaho  in  the 
following  particulars,  to  wit:  (1)  Said  act 
attempts  to  increase  the  expenditures  and  ap- 
propriations which  said  session  of  the  Legis- 
lature authorized  for  the  years  of  1903  and 
190i,  and  each  of  said  years.  In  and  to  sums 
exceeding  the  tax  levy  provided  for  the  said 
years  and  each  of  them;  contrary  to  the  pro- 
visions of  section  11,  art.  7,  of  the  said  Con- 
stitution. (2)  Said  act  attempts  to  authorize 
expenditures  and  to  create  debts  and  liabili- 
ties of  the  state,  which,  added  to  the  prior 
and  then  existing  liabilities  and  debts  of  the 
state,  exceed  one  and  one-lialf  per  cent  of 
the  assessed  valuation  of  property  in  the 
state;  contrary  to  the  provisions  of  section  1, 
art.  8,  of  said  Constitution.  (3)  It  provides 
or  attempts  to  provide  by  taxation  money  for 
private  purposes;  money  to  l>e  paid  out  of 
the  state  treasury  In  bounties  to  the  pro- 
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ducera  uf  sugar  in  Idaho  from  beets  grown  in 
Idabo,  to  subsidise  and  assist  the  private  en- 
terprise of  manufacturing  sugar  in  the  state 
of  Idaho;  contrary  to  the  express  proTlsions 
of  section  2, 'art.  8,  of  the  said  Constitution. 
<4)  It  provides  or  attempts  to  provide  money 
raised  by  general  taxation  for  the  construc- 
tion of  a  locai  bridge  and  local  road,  Irath  of 
which  were  attempted  to  be  authorized  by 
those  certain  speciai  and  local  acts  passed  by 
the  Seventh  Session,  to  wit,  that  certain  act 
entitled  'An  act  to  appropriate  fifteen  thou- 
siand  dollars  as  a  portion  of  the  expense  of 
erecting  a  steel  bridge  across  Snalse  river  at 
a  point  near  Weiser  In  the  county  of  Wash- 
ington,'^ approved  February  27,  1903  [Sess. 
Laws  1908,  p.  331];  and  that  certain  other 
act  entitled  'An  act  to  provide  for  the  con- 
struction of  a  wagon  road  in  the  counties  of 
Boise  and  Idaho  and  creating  a  fund  for  the 
completion  of  the  same  and  providing  there- 
for, the  sum  of  twenty  thousand  dollars  and 
requiring  a  donation  from  citizens  In  order  to 
insure  the  completion  of  the  construction  of 
said  road,'  approved  March  11,  1903  [Sess. 
Laws  1903,  p.  83],  contrary  to  the  provisions 
of  section  19,  art.  3,  of  said  Constitution. 

"Affiant,  the  plaintiff  and  petitioner,  says: 
That  he  is  informed  from  the  records  in  the 
said  State  Auditor's  office,  and  verily  be- 
lieves, and  therefore  states  the  fact  to  be, 
that  the  total  assessed  valuation  of  property 
in  the  state  of  Idaho,  after  the  same  had 
been  equalized  by  the  state  board  of  equaliza- 
tion, was,  at  the  time  of  the  passage  and 
approval  of  said  acts  and  each  of  them,  the 
sum  of  $61,290,875.36,  and  no  greater  sum  or 
valuation.  That  the  subsequent  assessment 
made  for  the  year  of  1903,  after  the  same 
bad  been  equalized  by  the  state  board  of 
equalization,  amotmts  to  the  sum  of  $05,961,- 
583.09,  and  no  greater  sum  or  valuation. 
That  the  Indebtedness  of  the  state,  includ- 
ing outstanding  warrants  and  bonds  pur- 
chased and  held  with  the  public  school  and 
other  speclal  funds  held  in  trust  for  differ- 
ent purposes  by  the  state,  amounted  at  the 
time  of  the  convening  of  the  said  Seventh 
Session  of  the  Legislature  to  the  sum  of 
$752,619.54.  That  the  following  specific  ap- 
propriations and  expenditures  were  author- 
ized, or  attempted  to  be  authorized,  by  the 
said  session  of  the  Legislature,  to  wit:  For 
legislative  expenses  (Acts  1903,  p.  3),  $50,000; 
for  Academy  of  Idaho,  deficiency  (Id.  p.  8), 
$6,554.56;  for  bridge  at  American  Falls  (Id. 
p.  55),  $10,000;  for  Pure  Food  Commission 
(Id.  p.  98),  $4,900;  for  Salmon  River  Bridge 
(Id.  p.  146),  $3,000;  for  game  and  fish  war- 
den (Id.  p.  20),  $2,000:  general  appropriation 
bill  (Id.  pp.  304  to  308).  $598,375— making  the 
total  specific  appropriations  in  the  sum  of 
$674,375.50,  for  which  no  bond  issues  were 
authorized,  but  to  meet  which  a  tax  levy  of 
$275,000  for  each  of  the  years  of  1903  and 
1904,  or  $550,000  for  the  two  years,  was  pro- 
vided. That,  in  addition  to  said  specific  ap- 
propriations for  amounts  certain,   the  said 


Seventh  Session  of  the  Legislature  assumed 
the  authority— but  without  right  so  to  do,  as 
plaintiff  is  advised,  informed,  and  verily  be- 
lieves—to pledge  the  faith  and  credit  of  the 
state  for  the  payment  of  bounties  upon  sugar 
produced  within  the  state  during  the  years  of 
1903  and  1904  from  beets  grown  In  the  state 
In  some  uncertain  and  unascertahied  amount 
by  attempting  to  authorize  the  payment  of 
bounty  upon  sugar  produced  as  aforesaid,  out 
of  the  public  treasury,  moneys  raised  and  to 
be  raised  by  taxation  of  the  property  of  the 
citizens  of  the  state,  by  passing  that  certain 
act  entitled  *An  act  to  provide  for  the  en- 
couragement of  the  manufacture  of  beet  su- 
gar within  the  state  of  Idaho  and  to  provide 
a  bounty  for  the  manufacture  of  the  same, 
and  prescribing  the  manner  of  payment  of 
said  bounty,  and  providing  appropriation,  to 
carry  out  the  provisions  of  this  act,'  approv- 
ed March  11,  1903  [Sess.  Laws  1903,  p.  186]. 
Affiant  says:  That  be  is  informed  and  verily 
believes  that  the  bounty  on  sugar  that  has 
already  been  produced  In  the  state  of  Idaho, 
and  which  will  be  produced  during  the  years 
of  1903  and  1904,  from  beets  grown  within 
the  state  of  Idaho,  will  amount  to  a  sum  of 
not  less  than  $100,000,  and  will  probably 
reach  the  sum  of  $200,000.  That  the  Idaho  Su- 
gar C:!ompany,  a  corporation  organized  under 
the  laws  of  Utah,  but  doing  business  in  Idaho, 
has  erected  a  large  sugar  manufaci  '•>■  near 
Idaho  Falls,  In  the  state  of  Idaho,  ana  is  now 
manufacturing  sug^ar  at  the  rate  of  more 
than  100,000  pounds  daily,  and  have  on  hand 
large  quantities  of  beets  grown  in  Idaho,  and 
have  prepared  to  raise  large  quantities  of 
beets  in  Idaho  during  the  year  of  1904,  and 
have  contracted  with  divers  persons  to  raise 
other  large  quantities  of  beets  in  Idaho  dur- 
ing the  year  of  19(H.  That  another  large 
sugar  factory  Is  now  in  process  of  construc- 
tion in  Fremont  county,  in  this  state,  and 
others  are  projected,  one  of  them  to  be  erect- 
ed at  or  near  the  town  of  Caldwell,  In  this 
state,  by  a  corporation  already  organized,  of 
which  Frank  Stunenberg  is  president;  and 
that  the  general  appropriation  of  one  cent 
per  pound  for  tmunty  on  sugar  produced  in 
the  state  during  the  year  of  1903  and  one-half 
of  one  cent  per  pound  on  sugar  produced  in 
the  state  during  the  year  of  19()4,  as  prom- 
ised by  said  Act  March  11,  1903,  will,  if  said 
act  be  held  valid,  result  In  raids  upon  the 
treasury  of  the  state  of  Idaho,  as  affiant  is 
informed  and  verily  believes,  in  sums  exceed- 
ing $200,000.  That  the  appropriations  and 
expenditures  made  and  authorized,  or  at- 
tempted to  be  made  and  authorized,  by  said 
Seventh  Session  of  the  Legislature  for  the 
years  of  1903  and  1904  will,  exclusive  of  the 
bond  issues  authorized  and  attempted  to  be 
authorized  by  said  session,  amount  to  more 
than  the  sum  of  $774,000,  and  will  probably 
reach  a  sum  greater  than  $874,000.  That,  in 
addition  to  the  said  specific  appropriations 
above  named,  and  the  general  appropriation 
for  sugar  bounties  in  an  unnamed  and  unas- 
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certained  amount,  and  in  addition  to  tlie 
$1G3,<X)0  bond  issue  attempted  to  be  authoriz- 
ed by  said  Seventh  Session,  said  session  au- 
thorized or  attempted  to  authorize  the  fur- 
ther Issue  of  the  bonds  of  tills  state  in 
amounts  and  for  purposes  as  foilows,  to  wit: 
Idaho  Industrial  Beform  School  Bonds  (Acts 
1903,  pp.  17,  202),  $50,000;  Idaho  Academy 
Building  Fund  Bonds  (Acts  1903,  p.  51),  $30,- 
000;  Albion  Normal  School  Building  Fund 
Bonds  (Acts  1903,  p.  209),  $12,000;  Univer- 
sity of  Idaho  Building  Fund  Bonds  (.lets 
1903,  p.  433),  $43,000;  Penitentiary  Building 
Fund  Bonds  (Acts  1903,  p.  440),  $20,000;  for 
Supreme  (>)urt  building  at  Lewiston  (Acts 
1903,  p.  44),  $15,000— making  a  total  of  bond 
Issues,  Including  the  issue  authorized  or  at- 
tempted to  be  authorized  by  the  act  of  March 
16,  1903,  total  the  sum  of  $333,000.  That  the 
total  expenditures  wliich  the  said  Seventh 
Session  of  the  Legislature  assumed  to  au- 
thorize, leaving  out  the  unascertained  amount 
of  sugar  bounties  attempted  to  be  authorized 
by  the  act  of  March  11,  1903,  popularly 
known  as  the  'Sugar  Bounty  Act,'  amount  to 
the  sum  of  $1,007,829.56,  and  which,  added 
to  the  outstanding  indebtedness  and  liabili- 
ties of  the  state  at  the  time  of  the  passage 
and  approval  of  all  of  said  acts,  malces  the 
liabilities  of  the  state  assumed  to  be  author- 
ized by  the  Legislature  reach  the  sum  of  $1,- 
760,430.10,  to  be  increased  from  one  to  two 
hundred  thousand  dollars  by  said  sugar  boun- 
ties under  said  sugar  bounty  act,  in  violation 
of  the  ConsUtutlon  of  Idaho,  art  8,  §S  1,  2. 

"The  atDant  says  that  he  has  no  other 
plain,  speedy,  or  adequate  remedy  to  obtain 
the  relief  herein  sought;  that,  unless  speedily 
restrained  and  prohibited  by  orders  and  proc- 
ess of  this  honorable  court,  the  said  defend- 
ants, acting  in  their  respective  official  ca- 
pacities, will  wrongfully  and  unlawfully  Is- 
sue, register,  and  cause  to  be  registered  in  the 
State  Auditor's  office,  sold,  and  invested  In 
the  school  funds  of  the  state,  further  bonds 
of  the  state,  under  the  above-mentioned  bond 
acts,  whereby  the  petitioner  and  other  tax- 
payers of  the  state  of  Idaho  will  suffer 
great  and  Irreparable  injury,  and  the  good 
name  of  the  state  and  its  credit  will  thereby 
be  Jeopardized  and  Impaired,  to  the  injury 
and  damage  of  the  plaintiff  and  all  of  the 
taxpayers  of  the  state." 

The  allegations  of  the  first  cause  of  acticm 
are  made  parts  of  the  second,  third,  and 
fourth  causes  of  action,  respectively,  and  In 
addition  thereto  the  second  cause  of  action 
alleges  the  invalidity  and  unconstitutionali- 
ty of  an  act  approved  February  16,  1903, 
and  entitled  "An  act  to  establish  the  Idaho 
Industrial  Reform  School,"  etc.  Sess.  Laws 
1903,  p.  12. 

The  third  cause  of  action  alleges  the  In- 
validity and  unconstitutionality  of  an  act 
approved  March  16,  1903,  entitled  "An  act 
providing  for  issuance  of  state  bonds  for 
the  erection  and  equipment  of  an  armory 
and  gymnasium,  the  equipment  of  the  me- 


chanical and  electrical  engineering,  the 
equipment  of  the  department  of  domestic 
science  and  for  the  provision  of  a  water 
supply;  and  providing  how  such  bonds  shall 
be  issued  and  how  the  proceeds  of  the  sales 
of  such  bonds  shall  be  expended."  Sess. 
Laws  1903,  p.  433. 

The  fourth  cause  of  action  alleges  the  in- 
validity and  unconstitutionality  of  an  act 
provided  March  11,  1903,  entitled  "An  act  to 
provide  for  the  issuance  of  state  bonds  to 
Improve  the  Idaho  State  Penitentiary  and 
secure  and  furnish  water  for  the  same." 
Sess.  Laws  1903,  p.  440. 

Upon  the  filing  of  this  petition  the  plaia- 
tlff  was  required  to  give  notice  to  the  de- 
fendants, and  upon  the  day  set  for  hearing 
the  defendants  filed  their  special  demurrer, 
which  is  as  follows: 

"Oome  now  the  defendants  above  named, 
and  demur  to  the  affidavit  and  petition  of 
the  plaintiff  herein,  and  for  grounds  of  de- 
murrer allege: 

"(1)  That  the  said  petition  fails  to  set  forth 
a  cause  of  action  entitling  the  plaintiff  to  the 
relief  prayed  for  in  said  petition,  or  to  any 
relief  against  these  defendants,  or  either 
of  them,  acting  in  their  official  capacities  or 
otherwise. 

"(2)  Defendants  demur  to  the  first  cause 
of  action  set  forth  in  said  petition  on  the 
ground  that  said  cause  of  action  fails  to 
state  facts  constituting  a  cause  of  action, 
or  entitling  the  plaintiff  to  the  relief  prayed 
for  in  said  petition,  or  to  any  relief  against 
the  said  defendants,  or  either  of  them,  ei- 
ther acting  in  their  official  capacity,  as  set 
forth  in  said  cause  of  action,  or  otherwise. 

"(3)  Defendants  further  demur  to  the  first 
cause  of  action  set  forth  In  the  said  peti- 
tion for  the  following  reasons,  to  wit: 

°  "(a)  The  said  first  cause  of  action  fails  to 
show  tiiat  there  will  be  insufficient  funds 
derived  from  other  sources,  which,  added  to 
the  general  tax  levy  for  the  years  1903  and 
1904,  will  equal  all  appropriations  provided 
by  the  Legislature  for  said  years,  as  required 
by  section  11,  art  7,  of  the  state  Consti- 
tntlon;  and,  further,  the  said  cause  of  ac- 
tion falls  to  show  that  there  will  be  no  other 
revenues  provided  for  meeting  the  appro- 
priations for  said  years  in  addition  to  the 
tax  levy  therefor. 

"(b)  The  said  first  cause  of  action  fails 
to  show  the  outstanding  I)onded  Indebtedness 
of  the  state,  'exclusive  of  the  debt  of  the 
territory  at  the  date  of  its  admission,'  and 
exclusive  of  warrant  indebtedness  to  meet 
which  cash  revenues  from  tax  levies  or  from 
other  sources  have  been  provided;  and,  fur- 
ther, l>ecause  the  said  cause  of  action  fails 
to  show  that  the  limit  of  indebtedness  fixed 
by  section  1,  art  8,  of  the  (Constitution,  now 
is,  or  at  any  time  has  t)een,  exceeded. 

"(c)  The  eaid,  first  cause  of  action  fails 
to  show  what  portion,  if  any,  of  said  out- 
standing Indebtedness,  to  wit  the  sum  of 
seven  hundred  and  fifty-two  thousand  six 


Digitized  by 


Google 


250 


75  PACIFIC  REPORTER. 


(Itlabo 


hundred  and  nineteen  and  ^Vioo  dollars, 
was  legally  chargeable  against  the  debt  lim- 
itation contained  in  section  1,  art  8,  of  the 
state  Constitution;  and  the  said  cause  of 
action  further  fails  to  show  that  no  part 
of  said  alleged  indebtedness  has  been  paid. 

"(d)  Defendants  further  specially  demur 
to  that  portion  of  the  flrst  cause  of  action 
relating  to  the  construction  of  'a  steel  bridge 
across  Snake  river,'  and  'the  construction 
of  a  wagon  road  in  the  counties  of  Boise  and 
Idaho,'  and  the  respective  acts  of  the  Leg- 
islature relating  thereto,  for  the  reason  that 
the  said  cause  of  action  shows  that  the  acts 
of  the  Legislature  relating  to  said  subjects, 
the  titles  to  which  are  set  forth  In  said 
cause  of  action,  are  not  local  or  special  laws 
within  the  inhibition  contained  in  the  state 
Constitution  with  reference  to  the  enact- 
ment of  local  and  special  laws,  and  for  the 
further  reason  that  the  said  cause  of  action 
fails  to  show  that  said  acts  of  the  Legisla- 
ture are  either  local  or  special  within  said 
constitutional  inhibition. 

"(e)  Defendants  further  specially  demur 
to  that  portion  of  the  flrst  cause  of  action 
relating  to  the  payment  of  bounties  upon 
sugar  produced  within  the  state  during  the 
years  1903  and  1904  from  beets  grown  in 
the  state  under  the  provisions  of  the  act  of 
March  11,  1903,  relating  thereto,  because  the 
said  cause  of  action  fails  to  show  that  the 
defendants,  or  either  of  them,  have  either 
thi-eateued  to  issue,  or  that  they  intend  to 
Issue  and  register,  or  cause  to  be  registered, 
in  the  State  Auditor's  office,  the  bonds  of 
the  state  for  the  purpose  of  paying  said 
bounty  provided  by  said  act,  or  any  part 
thereof;  because  the  state  and  plaintiff, 
under  the  allegations  of  the  petition,  cannot 
be  injured  by  the  issuance  of  such  bonds, 
and  because  the  said  cause  of  action  shows 
upon  its  face  that  the  defendants  herein 
have  no  control  over  the  investment  of  the 
school  funds  of  the  state  either  in  said  bonds 
or  otherwise. 

"(f)  Defendants  further  demur  to  said 
cause  of  action  because  the  matters  of  rec- 
ord therein  relating  to  the  bonded  indebted- 
ness and  the  warrant  Indebtedness  of  the 
state  are  alleged  and  set  forth  upon  infor- 
mation and  belief. 

"(g)  Defendants  further  demur  to  said 
cause  of  action  because  the  same  is  am- 
biguous, uncertain,  and  unintelligible  in  this: 
that  it  fails  to  show  upon  what  ground  the 
said  plaintiff  petitions  for  a  writ  of  mandate 
herein,  and  because  the  said  cause  of  action 
fails  to  show  that  the  Indebtedness  of  the 
state  at  the  time  of  the  filing  of  the  peti- 
tion exceeded  one  and  one-half  per  cent, 
of  the  assessed  value  of  the  taxable  prop- 
erty in  the  state;  and,  further,  defendants 
demur  because  two  or  more  causes  of  ac- 
tion have  been  Improperly  united  in  said 
flrst  cause  of  action. 

"(h)  Defendants  further  demur  to  said 
flrst  cause  of  action  because  this  court  has 


no  Jurisdiction  to  Issue  the  writ  herein 
against  the  said  defendants,  or  either  of 
them. 

"(4)  Defendants  demur  to  the  second  cause 
of  action  set  forth  in  said  petition  on  the 
ground  that  said  cause  of  action  fails  to 
state  facts  constituting  a  cause  of  action,  or 
entitling  the  plaintiff  to  the  relief  prayed 
for  in  said  petition,  or  to  any  relief  against 
the  said  defendants,  or  either  of  them,  ei- 
ther acting  in  their  official  capacity,  as  set 
forth  in  said  cause  of  action,  or  otherwise. ' 

"(5)  Defendants  further  demur  to  the  sec- 
ond cause  of  action  set  forth  in  the  said  pe- 
tition for  the  following  reasons,  to  wit: 
.  "(a)  It  is  Impossible  to  determine  what  por- 
tion of  the  allegations  and  statements  made 
In  the  first  cause  of  action  or  count  herein 
are  properly  applicable  to  this  cause  of  ac- 
tion, which  said  allegations  and  statements 
are  repeated,  reiterated,  and  adopted  as  part 
of  the  said  second  count  or  cause  of  action. 

"(b)  The  said  second  cause  of  action  falls 
to  show  that  there  will  be  insufficient  funds 
derived  from  other  sources,  which,  added  to 
the  general  tax  levy  for  the  years  1903  and 
1904,  will  equal  all  appropriations  provided 
by  the  Legislature  for  said  years,  as  requir- 
ed by  section  11,  art  7,  of  the  state  Con- 
stitution; and,  further,  the  said  cause  of  ac- 
tion fails  to  show  that  there  will  be  no  other 
revenues  provided  for  meeting  the  appro- 
priations for  said  years  In  addition  to  tbc 
tax  levy  therefor. 

"(c)  The  said  second  cause  of  action  falls 
to  show  the  outstanding  bonded  indebtedness 
of  the  state,  'exclusive  of  the  debt  of  the 
territory  at  the  date  of  its  admission,'  and 
exclusive  of  warrant  indebtedness  to  meet 
which  cash  revenues  from  tax  levies  or  front 
other  sources  have  been  provided;  and,  fur- 
ther, because  the  said  second  cause  of  ac- 
tion fails  to  show  that  the  limit  of  indebted- 
ness fixed  by  section  1,  art  8,  of  the  Con- 
stitution, now  is,  or  at  any  time  has  been, 
exceeded. 

"(d)  The  said  second  cause  of  action  fails 
to  show  what  portion,  If  any,  of  said  out- 
standing indebtedness,  to  wit  the  sum  of 
seven  hundred  and  fifty-two  thousand  six 
hundred  and  nineteen  and  ></ioo  dollars,  was 
legally  chargeable  against  the  debt  limita- 
tion contained  in  section  1,  art.  8,  of  the 
state  Constitution;  and  the  said  cause  of 
action  further  fails  to  show  that  no  part  of 
said  alleged  indebtedness  has  been  paid. 

"(e)  Said  cause  of  action  falls  to  show 
that  the  defendants,  or  either  of  them,  have 
either  threatened  to  issue,  register,  or  cause 
to  be  registered,  or  that  they  Intend  to  issue, 
and  register,  and  cause  to  be  registered  in 
the  State  Auditor's  office,  the  bonds  of  the 
state  as  provided  in  the  act  entitled  'An 
act  to  establish  the  Idaho  Industrial  Reform 
School,'  etc.,  and  the  act  amendatory  thereof, 
which  said  acts  are  specially  referred  to  in 
said  second  cause  of  action;  and,  further, 
because  the  state  or  the  plaintiff,  under  the 
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allegations  -contained  In  aaid  second  cause 
of  action,  cannot  tie  injured  by  tlie  issuance 
of  such  bonds,  and  because  tbe  said  cause 
of  action  shows  upon  its  face  that  the  de- 
fendants herein  have  no  control  over  the  In- 
vestment of  the  school  funds  of  the  state 
either  in  said  bonds  or  otherwise. 

"(f)  Defendants  further  demur  to  said  sec- 
ond cause  of  action  because  the  matter  of 
record  therein  relating  to  the  bonded  Indebt- 
edness and  the  warrant  indebtedness  of  the 
state  are  alleged  and  set  forth  upon  Informa- 
tion and  belief. 

"(g)  Defendants  further  demur  to  the  sec- 
ond cause  of  action  because  this  court  has 
no  jurisdiction  to  issue  the  writ  herein 
against  the  defendants,  or  either  of  them. 

"(6)  Defendants  demur  to  the  third  cause 
of  action  set  forth  in  said  petition  on  the 
ground  that  said  cause  of  action  fails  to  state 
facts  constituting  a  cause  of  action,  or  en- 
titling the  plaintiff  to  the  relief  prayed  for 
in  said  petition,  or  to  any  relief  aguinst  the 
said  defendants,  or  either  of  them,  cither 
acting  In  their  official  capacity,  as  set  forth 
in  said  cause  of  action,  or  otherwise. 

"(7)  Defendants  further  demur  to  the- third 
cause  of  action  set  forth  in  the  said  petition 
for  the  following  reasons,  to  wit: 
.  "(a)  It  Is  impossible  to  determine  what 
portion  of  the  allegations  and  statements 
made  in  the  first  cause  of  action  or  count 
herein  are  properly  applicable  to  this  cause 
of  action,  which  said  allegations  and  state- 
ments are  repeated,  reiterated,  and  adopted 
as  part  of  said  third  count  or  cause  of  ac- 
tion. 

"(b)  The  said  third  cause  of  action  falls 
to  show  tliat  there  will  be  Insufficient  funds 
derived  from  other  sources,  which,  added  to 
the  general  tax  levy  for  the  years  1903  and 
1904,  will  equal  all  appropriations  provided 
for  by  the  Legislature  for  said  years,  as  re- 
«iuired  by  section  11,  art.  7,  of  the  state  Con- 
stitution: and,  further,  tbe  said  cause  of 
action  fails  to  show  that  there  will  be  no 
■  other  revenues  provided  for  meeting  the  ap- 
propriations for  said  years  in  addition  to  the 
tax  levy  therefor. 

"(c)  The  said  third  cause  of  action  fails 
to  show  the  outstanding  bonded  indebted- 
ness of  the  state  'exclusive  of  the  debt  of 
the  territory  at  the  date  of  its  admission,' 
and  exclusive  of  warrant  Indebtedness,  to 
meet  which  cash  revenues  from  the  tax  lev- 
ies or  from  other  sources  have  been  pro- 
vided; and,  further,  because  the  said  third 
cause  of  action  fails  to  show  that  the  limit 
of  indebtedness  fixed  by  section  1,  art.  8, 
of  the  Constitution,  is  now,  or  at  any  time 
has  been,  exceeded. 

"(d)  The  said  third  cause  of  action  fails 
to  show  what  portion,  if  any,  of  said  out- 
standing indebtedness,  to  wit,  the  sum  of 
seven  hundred  and  fifty-two  thousand  six 
hundred  and  nineteen  and  b</ioo  dollars, 
was  legally  chargeable  against  the  debt  limi- 
tation contained  in  section  1,  art  8,  of  the 


state  Constitution;  and  the  said  cause  of 
action  further  fails  to  show  that  no  part  of 
said  alleged  indebtedness  has  been  paid. 

"(e)  Said  cause  of  action  falls  to  show  that 
the  defendants,  or  either  of  them,  have  either 
threatened  to  issue,  register,  or  cause  to  be 
registered,  or  that  they  intend  to  issue  and 
register  or  cause  to  be  registered,  in  the 
State  Auditor's  office,  the  Donds  of  the  state, 
as  provided  in  the  act  of  March  16,  1003, 
the  title  of  which  is  set  forth  In  said  third 
cause  of  action;  and,  further,  because  neither 
tbe  petitioner  nor  the  state,  under  the  al- 
legations contained  In  said  third  cause  of 
action,  can  be  Injured  by  the  issuance  of 
such  bonds,  and  because  the  said  cause  of 
action  shows  upon  its  face  that  tbe  defend- 
ants herein  have  no  control  over  the  invest- 
ment of  tbe  school  funds  of  the  state  either 
in  said  bonds  or  otherwise. 

"(f)  Defendants  further  demur  to  said 
third  cause  of  action  because  the  matters  of 
record  therein  relating  to  the  bonded  indebt- 
edness and  the  warrant  Indebtedness  of  the 
state  are  alleged  and  set  forth  upon  informa- 
tion and.  belief. 

"(g)  Defendants  further  demur  to  said 
third  cause  of  action  because  this  court  has 
no  jurisdiction  to  issue  the  writ  herein 
against  the  Isaid  defendants,  or  either  of 
them. 

"(8)  Defendants  demur  to  the  fourth  cause 
of  action  set  forth  in  said  petition  on  the 
ground  that  said  cause  of  action  falls  to 
state  facts  constituting  a  cause  of  action,  or 
entitling  the  plaintiff  to  the  relief  prayed  for 
In  said  petition,  or  to  any  relief  against  tbe 
said  defendants,  or  either  of  them,  either 
acting  in  their  official  capacity,  as  set  forth 
in  said  cause  of  action,  or  otherwise.  ■ 

"(9)  Defendants  further  demur  to  the 
fourth  cause  of  action  set  forth  In  the  said 
petition  for  the  following  reasons,  to  wit: 

"(a)  It  is  impossible  to  determine  what 
portion  of  the  allegations  and  statements 
made  In  the  first  cause  of  action  or  count 
herein  are  properly  applicable  to  this  cause 
of  action,  -which  said  allegations  and  state- 
ments are  repeated,  reiterated,  and  adopted 
as  part  of  said  fourth  count  or  cause  of  ac- 
tion. 

"(b)  Tbe  said  fourth  cause  of  action  fails 
to  show  that  there  will  be  insufficient  funds 
derived  from  other  sources,  which,  added  to 
the  general  tax  levy  for  the  years  1903  and 
1904,  will  equal  all  appropriations  provided 
for  by  the  Legislature  for  said  years,  as  re- 
quired by  section  11,  art.  7,  of  the  state  Con- 
stitution, and,  further,  the  said  cause  of  ac- 
tion falls  to  show  that  there  will  be  no  other 
revenue  provided  for  meeting  the  appropria- 
tions for  said  years  In  addition  to  the  tax 
levy  therefor. 

"(c)  The  said  fourth  cause  of  action  falls 
to  show  tbe  outstanding  bonded  indebtedness 
of  the  state  'exclusive  of  the  debt  of  tbe  ter- 
ritory at  the  date  of  its  admission,'  and  ex- 
clusive of   warrant  Indebtedness,   to   meet 


Digitized  by 


Google 


252 


7B  PACIFIC  REPORTBB. 


(Idaho 


which  cash  revenues  from  the  tax  levies 
or  from  other  sources  have  been  provided; 
and,  further,  because  the  said  fourth  cause 
of  action  falls  to  show  that  the  limit  of  in- 
debtedness fixed  by  section  1,  art  8,  of  the 
Constitution,  is  now,  or  at  any  time  has  been, 
exceeded. 

"(d)  That  said  fourth  cause  of  action  falls 
to  show  what  portion.  If  any,  of  said  out- 
standing indebtedness,  to  wit,  the  sum  of 
seven  hundred  and  flfty-two  thousand  six 
hundred  and  nineteen  and  >«/ioo  dollars,  was 
legally  chargeable  against  the  debt  limita- 
tion contained  in  section  1,  art  8,  of  the  state 
Constitution;  and  the  said  cause  of  action 
further  falls  to  show  that  no  part  of  said  al- 
leged Indebtedness  has  been  paid. 

"(e)  Said  cause  of  action  falls  to  show  tliat 
the  defendants,  or  either  of  them,  have  ei- 
ther threatened  to  Issue,  register,  or  cause  to 
be  registered,  or  that  they  intend  to  issue 
and  register  and  cause  to  be  registered.  In 
the  State  Auditor's  office,  the  bonds  of  the 
state,  as  provided  in  the  act  of  March  11, 
1903,  the  title  of  which  Is  set  forth  In  said 
fourth  cause  of  action;  and,  further,  because 
neither  the  petitioner  nor  .the  state,  under 
the  allegations  contained  in  said  fourth  cause 
of  action,  can  be  Injured  by  the  Issuance  of 
such  bonds,  and  because  the  said  cause  of 
action  shows  upon  Its  face  that  the  defend- 
ants herein  have  no  control  over  the  Invest- 
ment of  the  school  funds  of  the  state  either 
In  said  bonds  or  otherwise. 

"(f)  Defendants  further  demur  to  said 
fourth  cause  of  action  because  the  matters 
of  record  ther^n  relating  to  the  bonded  In- 
debtedness and  the  warrant  Indebtedness  of 
the  state  are  alleged  and  set  forth  upon  In- 
formation and  belief. 

"(g)  Defendants  further  demur  to  said 
fourth  cause  of  action  because  this  court  has 
no  Jurisdiction  to  issue  the  writ  herein 
against  the  said  defendants,  or  either  of 
them. 

"(10)  Defendants  further  demur  generally 
to  said  petition,  and  the  whole  thereof,  be- 
cause the  same  Is  unintelligible  and  uncer- 
tain. In  this:  that  It  raises  the  question  of  the 
validity  of  several  legislative  acts  providing 
for  bond  Issues  and  several  legislative  acts 
carrying  appropriations,  and  does  not  prop- 
erly set  forth  the  outstanding  Indebtedness 
of  the  state,  does  not  show  which  particular 
act  providing  for  said  bond  Issues  Is  in  ex- 
cess of  the  debt  limitation  fixed  by  the  Con- 
stitution, neither  does  said  petition  show 
what  particular  act  carrying  an  appropriation 
Is  In  excess  of  the  appropriation  limit  fixed 
by  section  11,  art.  7,  of  the  state  Constitu- 
tion. 

"(11)  Defendants  generally  demur  to  said 
petition  because  this  court  has  no  Jurisdic- 
tion to  issue  the  writ  of  prohibition  herein. 

"Wherefore,  defendants  pray  that  plain- 
tUTs  writ  may  be  do'-ied,  that  the  petition 
herein  may  be  dlsuiissiJ,  and  for  their  costs 
herein.'* 


Upon  the  issues  thus  made  the  arguments 
were  heard  on  the  part  of  the  respective 
parties. 

Ralph  P.  Quarles,  for  plalntift.  Atty.  Gen. 
Bagley  and  Wood  &  Wilson,  for  defendants. 

AILSHIE,  J.  (after  making  the  statement). 
It  is  Insisted  on  the  part  of  the  plaintiff  ia 
this  case  that  the  Legislature  has  violated 
the  provisions  of  section  11,  art  7,  of  the 
Constitution,  in  that  they  have  made  appro- 
priations for  the  years  1903  and  1904  in  excess- 
of  the  tax  levy  which  they  provided  for  those 
years.  Section  11,  art  7,  of  the  Constitution, 
Is  as  follows:  "No  appropriation  shall  be 
made,  nor  any  expenditure  authorized  by 
the  Legislature,  whereby  the  expenditure  of 
the  state  during  any  fiscal  year  shall  exceed 
the  total  tax  then  provided  for  by  law,  and 
applicable  to  such  appropriation  or  expendi- 
ture, unless  the  Legislatture  making  such  ap- 
propriation shall  provide  for  levying  a  8ufl3- 
cient  tax,  not  exceeding  the  rates  allowed 
In  section  nine  (9)  of  this  article,  to  pay 
such  appropriation  or  expenditure  within 
such  fiscal  year.  This  provision  shall  not  ap- 
ply to  appropriations  or  expenditures  to  sup- 
press Insurrection,  defend  the  state,  or  as- 
sist in  defending  the  United  States  in  time 
of  war."  An  examination  of  the  appropria- 
tion acts  shows  that  the  total  appropriation 
made  by  the  Seventh  Biennial  Legislative 
Session  was  1674,375.56,  and  that  the  tax 
levy  provided  to  cover  the  same  period  of 
time,  namely,  1903  and  1904,  is  |550,000.  The 
question  arises,  is  this  appropriation  con- 
trary to  the  provisions  of  section  11,  above 
quoted?  Article  7  was  entitled  by  the  f rant- 
ers of  the  Constitution  as  follows,  "Finance 
and  Revenue,"  and  section  2  thereof  recog- 
nizes three  distinct  methods  of  raising  tax, 
namely,  a  property  tax,  a  license  tax,  and  a 
per  capita  tax;  and  hence  It  appears  that 
the  framers  of  the  Constitution  contemplated 
other  means  of  raising  revenue  than  by  the 
levy  of  a  tax.  It  will  also  be  seen  from  an 
examination  of  section  19,  art  4,  of  the  (Ikin- 
stitutlon,  that  the  framers  of  that  instrument 
acknowledged  a  still  further  means  of  secur- 
ing to  the  state  treasury  public  funds.  That 
section  provides,  among  other  things,  that 
"no  officer  named  In  this  section  shall  receive 
for  the  performance  of  any  official  duty,  any 
fee  for  his  own  use;  but  all  fees  fixed  by  law 
for  the  performance  by  either  of  them,  of 
any  official  duty,  shall  be  collected  in  ad- 
vance, and  deposited  with  the  State  Treas- 
urer quarterly  to  the  credit  of  the  state." 
The  Constitution  therefore  recognizes  three 
separate  and  distinct  methods  by  which  the 
state  acquires  revenue  other  than  by  the 
levy  of  a  property  tax.  It  is  not  to  be 
presumed  that  these  funds  are  Intended 
to  be  hoarded  away  In  the  state  treasury,  but 
must  have  been  Intended  to  be  used  In  de- 
fraying the  general  expenses  of  the  govern- 
ment   It  does  not  appear  from  the  petition 
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in  this  case  how  much  of  sucb  fund,  if  any, 
was  In  the  state  treasury,  nor  how  much  will 
come  Into  the  state  treasury  during  the  two 
rears  for  wUch  the  Legislature  has  made  its 
appropriation.  It  is  fair  to  assume  that  in 
making  their  appropriations  they  estimated 
the  amount  of  revenue  the  state  would  de- 
rive from  all  other  sources  than  that  of  a 
tax  levy,  and  that  they  made  their  tax  levy 
sufficient  to  cover  the  difference.  Until  the 
contrary  is  shown,  we  must  presume  tlxat 
the  Legislature  liept  within  the  constitution- 
al limitation  in  this  respect  The  courts 
must  take  judicial  knowledge  of  one  provi- 
sion of  the  Constitution  as  well  as  another, 
and  likewise  of  the  statutes  of  the  state, 
and  by  this  means  knowing  Judicially  that 
revenues  come  into  the  treasury  from  other 
sources  than  by  a  tax  levy,  we  cannot  say 
that  the  Legislature  have  made  appropria- 
tions in  excess  of  the  constitutional  limita- 
tion. 

It  is  next  urged  that  the  appropriations 
made  and  the  expenditures  authorized  by  the 
Seventh  Biennial  Legislative  Session,  added 
to  the  prior  and  then  existing  liabilities  and 
debts  of  the  state,  make  a  total  exceeding 
IV2  per  centum  of  the  total  assessed  valua- 
tion of  the  property  in  the  state,  contrary  to 
the  provisions  ot  section  1,  art  8,  of  the  Con- 
stitution. That  section  provides  as  follows: 
"The  Legislature  shall  not  in  any  manner  cre- 
ate any  debt  or  debts,  liability  or  liabilities, 
which  shall  singly  or  in  the  aggregate,  ex- 
clusive of  the  debt  of  the  territory  at  the 
date  of  its  admission  as  a  state,  exceed  the 
sum  oL  one  and  one-half  per  centum  upon  tta^ 
assessed  value  of  the  taxable  property  of  the 
state,  except  in  case  of  war,  to  repel  an  in- 
vasion or  suppress  insurrection,"  etc  The 
principal  question  discussed  on  this  point  is 
as  to  wliether  or  not  the  appropriations  made 
for  the  two  years  succeeding  the  adjourn- 
ment of  the  session  became  a  debt  witliln  the 
meaning  of  section  1,  art  8.  It  is  urged  by 
the  plaintlft  that  these  appropriations  l>ecame 
debts  or  liabilities  against  the  state,  and 
must  be  added  to  the  bonded  and  other  in- 
debtedness of  the  state  in  ascertaining  wheth- 
er or  not  the  constitutional  limitation  has 
been  exceeded.  Defendants  take  the  position 
that  under  the  general  scheme  of  finance  and 
revenue  provided  for  in  article  7  the  business 
of  the  state  is  placed  upon  a  cash  basis,  and 
that  the  ordinary  expense  of  maintaining  and 
carrying  on  the  state  government  is  provided 
for  from  year  to  year  as  the  expense  is  in- 
curred, and  that  in  contemplation  of  the  Con- 
stitution the  money  Is  in  the  treasury  to  meet 
the  bills  as  soon  as  they  are  audited  and  al- 
lowed, and  that  the  auditor's  warrant  on  the 
treasurer  is  simply  the  constitutional  method 
of  taking  the  money  from  the  state  treasury 
and  applying  it  to  the  payment  of  such  bill. 
Upon  this  point  plaintiff  relies  on  People  v. 
Johnson,  6  CaL  499,  and  Nougues  v.  Doug- 
iiiss,  7  Cal.  65.  In  these  authorities  it  seems 
that  the  Supreme  Court  of  California  took 


the  position  that  under  the  provisions  of  arti- 
cle 8  of  the  Constitution  of  that  state,  which 
contains  substantially  the  same  provision  as- 
section  1  of  our  article  8,  the  appropriations 
for  the  current  expense  of  the  state  govern- 
ment were  a  debt  and  should  be  computed 
in  ascertaining  wliether  the  Legislature  had 
exceeded  the  constitutional  limitation.  Au 
examination  of  the  later  authorities  of  that 
state  shows,  however,  that  the  court  soon  de- 
parted from  the  rules  announced  in  the  two 
former  decisions  upon  this  particular  point, 
and  in  State  v.  McCauley,  15  Cal.  430,  Chief 
Justice  Field  said:  "The  eighth  article  was 
intended  to  prevent  the  state  from  running 
into  debt,  and  to  keep  her  expenditures,  ex- 
cept in  certain  cases,  within  her  revenues. 
These  revenues  may  be  appropriated  in  an- 
ticipation of  their  receipt  as  effectually  as 
when  actually  in  the  treasury.  The  appropri- 
ations of  the  moneys,  when  received,  meet 
the  services  as  they  are  rendered;  thus  dis- 
ciiarging  the  liabilities  as  they  arise,  or  rath- 
er anticipating  and  preventing  their  exist- 
ence. The  appropriation  accompanying  the 
services  operates  In  fact  in  the-  nature  of  a 
cash  payment."  This  last  case  was  followed 
and  approved  by  the  same  distinguished  Ju- 
rist in  McCauley  v.  Brooks,  16  CaL  24,  and 
Koppikus  v.  State  Capitol  Com'rs,  16  Cal. 
249.  These  authorities  were  in  turn  approved 
by  Mr.  Justice  Sawyer  in  the  able  and  well- 
considered  case  of  People  v.  Pacheco,  27  Cal. 
176.  The  same  position  was  sustained  and 
the  latter  authorities  approved  in  McBean  v. 
Fresno,  112  Cal.  167,  44  Pac.  358,  31  L.  R.  A. 
794,  63  Am.  St  Rep.  191.  It  Is  worthy  of 
observation  that  nowhere  is  there  to  be  found 
in  the  Constitution  of  California,  either  as 
adopted  in  1849  or  as  amended  in  1862,  any 
provision  corresponding  to  our  section  11,  art 
7.  There  was  no  provision  in  the  California 
Constitution  requiring  the  business  of  the 
state  to  be  conducted  upon  a  cash  basis,  or 
prohibiting  the  Legislature  from  making  any 
appri^riation  unless  they  first  provided  for 
the  raising  of  sufficient  revenue  to  meet  the 
same.  A  careful  examination  of  articles  7 
and  8  of  our  Constitution  discloses  two  sepa- 
rate and  distinct  purposes  liad  in  view  in  the 
adoption  of  the  two  articles.  Article  7  de- 
fines the  fiscal  year,  provides  methods  for 
raising  revenue,  exempts  certain  classes  of 
property  from  taxation,  provides' for  uniform- 
ity of  taxation,  fixes  a  maximum  rate  of  tax- 
ation upon  real  and  personal  property  that 
shall  never  be  exceeded,  provides  for  appro- 
priations for  current  expenses,  for  a  board  of 
equalization,  and  for  a  system  of  county 
finances.  The  complete  plan  outlined  in  this 
article  provides  for  the  raising  of  revenue  to 
meet  the  current  expenditures.  When  legis- 
lative appropriations  are  made,  they  are 
made  for  the  future,  and  to  extend  over  a  pe- 
riod of  two  years.  During  the  time  for  which 
the  expenditures  are  being  made  the  revenue 
is  being  collected,  and,  even  though  claims 
may  be  presented  and  allowed  before  sufli- 
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cient  revenue  has  been  collected  to  meet  the 
same,  the  complete  scheme  for  the  collection 
of  taxes  and  revenue  and  the  payment  of  the 
current  expenses  of  the  state  looks  to  one 
general  purpose  of  ending  the  two  years  for 
which  appropriations  are  made  with  the  ex- 
penses of  maintaining  the  state  government 
for  that  period  paid.  On  the  other  hand,  ar- 
ticle 8  contemplates  the  contracting  of  In- 
debtedness, the  issuance  of  state  bonds,  pro- 
hibits the  loaning  of  the  state's  credit  to  in- 
dividuals and  corporations,  etc.  This  article, 
differing  from  the  other,  was  entitled  by  the 
framers  of  the  Constitution  thus:  "Public 
Indebtedness  and  Subsidies."  Between  the 
two  extremes,  the  one  meeting  the  expend- 
iture for  maintenance  of  the  state  govern- 
ment, and  the  other  meeting  expenses  In  case 
of  war,  to  repel  invasion,  or  suppress  insur- 
rection, the  Constitution  has  anticipated  a 
necessity  which  must  arise  of  mailing  public 
improvements,  erecting  public  buildings,  edu- 
cational, penal,  and  reformatory  institutions, 
and  that  for  the  construction  of  the  same  the 
state  would  necessarily  be  obliged  to  incur 
indebtedness.  It  authorizes  the  Legislature 
to  create  debts  not  to  exceed  1%  per  centum 
upon  the  assessed  valuation  of  the  taxable 
property  therein.  In  State  v,  Medbery,  7 
Ohio  St.  522,  Mr.  Justice  Swan,  In  discussing 
provisions  found  in  the  Constitution  of  Ohio 
to  the  same  effect  as  those  contained  in  our 
Constitution,  said:  "The  General  Assembly 
usually,  however,  provide  for  the  current  ex- 
penses for  a  period  not  exceeding  two  years 
out  of  the  Incoming  revenues,  by  mailing  ap- 
propriations of  a  sufficient  dmount  of  money 
to  pa.y  the  expenses  during  that  period,  and 
provide  by  law  for  the  raising  of  revenue  suf- 
ficient to  meet  the  appropriations.  The  dis- 
cretion of  each  General  Assembly  for  the 
period  of  two  years  in  respect  to  the  amount 
of  expenditures,  except  In  some  special  cases 
relating  to  salaries.  Is  without  limit  and  with- 
out control;  but  each  must  provide  revenue 
and  set  apart  sufficient  by  a  law  operative 
within  the  same  two  years  to  pay  all  ex- 
penses and  claims.  This  is  the  general  sys- 
tem provided  by  the  Constitution.  Article  2, 
i  22;  article  12,  §  4.  Under  it  all  the  claims 
which  are  authorized,  or  which  can  accrue 
within  each  of  the  two  years  and  their  pay- 
ment, form^  one  governmental  and  finan- 
cial transaction;  so  that  at  the  end  of  each 
of  the  two  fiscal  years  the  expenditures  au- 
thorized and  liabilities  Incurred  have  been 
provided  for  by  revenue,  adjusted  by  the  ex- 
ecutive officers,  and,  out  of  the  revenue  pre- 
viously set  apart  and  appropriated,  are  paid. 
So  long  as  this  financial  system  is  carried  out 
in  accordance  with  the  requirements  of  the 
Constitution,  unless  there  is  a  failure  or  defi- 
cit of  revenue,  or  the  General  Assembly  have 
failed  for  some  cause  to  provide  revenue  suffi- 
cient to  meet  the  claims  against  the  state, 
they  do  not  and  cannot  accumulate  into  a 
debt.  Under  this  system  of  prompt  payment 
of  expenses  and  claims  as  they  accrue  there 


is,  undoubtedly,  after  the  accruing  of  the 
claim,  and  before  its  actual  presentation  and 
payment,  a  period  of  time  intervening  In 
which  the  claim  exists  unpaid;  but  to  hcdd 
that  for  this  reason  a  debt  Is  created  would 
be  the  mlsappUcation  of  the  term  'debt,'  and 
substituting  for  the  fiscal  period  a  point  of 
time  between  the  accruing  of  a  claim  and  its 
payment  for  the  purpose  of  finding  a  debt; 
but,  appropriations  having  been  previously 
made  and  revenue  provided  for  payment  as 
prescribed  by  the  Constitution,  such  debts,  if 
they  may  be  so  called,  are  in  fact,  in  respect 
to  the  fiscal  year,  provided  for,  with  a  view 
to  immediate  adjustment  and  payment  Such 
financial  transactions  are  not,  therefore,  to 
be  deemed  debts."  The  same  conclusnon  Is 
reached  by  the  Supreme  Court  of  Nevada  In 
Ash  V.  Parkinson,  5  Nev.  15.  It  seems  to  us 
that  the  provisions  of  articles  7  and  8  of  the 
Constitution  in  this  respect  are  clear  and 
explicit.  The  appropriations  for  current  ex- 
penses and  the  raising  of  revenue  to  meet 
tliose  appropriations  have  been  treated  by  the 
people  in  framing  and  adopting  the  organic 
law  as  a  cash  transaction.  Based  upon  the 
plaintiffs  showing  of  the  assessed  valuation 
of  the  state,  it  would  authorize  a  state  In- 
debtedness exceeding  ?900,000as  permitted  by 
article  8.  Deducting  the  biennial  appropria- 
tion provided  by  the  IjCglslature  for  the  cur- 
rent expenses  of  the  state  from  the  total  as 
set  forth  by  the  plaintiff  in  his  petition,  and 
the  balance  falls  short  of  the  debt  limit  pre- 
scribed by  the  Constitution.  A  large  portion 
of  the  remaining  indebtedness,  however.  Is 
not  an  obligation  against  the  state  to  be  met 
by  taxation  or  any  other  method  of  raising 
revenue,  but  Is  payable  out  of  the  interest 
from  permanent  funds  derived  from  dona- 
tions made  by  the  general  government  upon 
our  admission  as  a  state.  For  the  foregoing 
reasons  it  will  be  seen  that  the  petition  here- 
in does  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  the  relief  prayed  for.  In  Re  Fran- 
cis, 7  Idaho,  98,  60  Pac.  501,  this  court  said: 
"Upon  application  for  a  writ  of  prohibition 
the  petition  must  show  all  facts  necessary  to 
entitle  a  petitioner  to  a  writ,  and,  If  It  does 
not,  the  writ  will  be  denied." 

We  cannot  dispose  of  this  case  wlthont  a 
consideration  of  the  question  of  jurisdiction 
raised  by  the  demurrer  and  argued  at  length 
In  the  briefs.  This  has  been  characterized 
as  "technical,"  and  may,  therefore,  upon 
that  assumption,  be  said  to  belong  to  that 
large  class  of  defenses  so  generally  desig- 
nated by  defeated  litigants  as  technical;  but 
it  has  been  our  uniform  observation,  how- 
ever, that  this  oft-dubbed  fragile  hope  and 
defenseless  defense  is  seized  alike  by  all 
with  an  astonishing  facility  when  it  becomes 
available  to  them  in  the  course  of  litigation. 
It  is  not  out  of  place  here  to  observe  that 
the  courts  cannot  disregard  the  provisions 
of  the  Constitution  and  statutes,  no  matter 
what  the  character  of  the  defense  may  be. 
It  is  urged  that  this  court  has  no  Jurisdic- 
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tion  to  issue  the  writ  of  prohibition  prayed 
for  in  this  case,  and  that  the  issuance  of  the 
same  would  be  an  invasion  by  judicial  writ 
of  another  and  independent  branch  of  the 
state  govemment,  and  an  attempt  to  control 
executive  and  administratlTe  power  and  au- 
thority. In  ttie  course  of  argument  upon  this 
position  the  Attorney  General  contends  that 
the  writ  of  prohibition  will  not  lie  to  the 
chief  executive  for  the  reason  that  the.  judi- 
cial department  cannot  control  or  assume  to 
control  his  acts,  and  tliat  an  attempt  to  do 
so  would  be  futile,  for  the  reason  that,  if 
the  Governor  should  refuse  to  obey  the  writ 
from  the  court,  there  would  be  no  way  to 
enforce  a  compliance  therewith.  He  sug- 
gests that  under  the  Constitution  the  Gov- 
ernor is  commander  in  chief  of  the  militia  of 
the  state,  and  that  in  case  of  a  conflict  be- 
tween the  authority  vested  in  the  judicial 
department  and  that  vested  In  the  executive 
department  the  courts  are  left  under  the  Con- 
stitution without  authority  to,  enforce  such 
writs,  and  that,  therefore,  it  must  be  pre- 
sumed that  no  such  power  and  authority  is 
vested  in  the  judiciary.  Upon  tikis  particu- 
lar question  there  seems  to  have  t>een  con- 
siderable said  by  the  courts  and  text-writers. 
In  16  Ency.  P.  &  P.  p.  1108,  the  author  says: 
"The  three  branches  of  government  are  in- 
dependent and  co-ordinate,  and  the  courts 
have  no  authority  to  send  the  writ  of  prohibi- 
tion to  other  branches  than  the  judicial.  It 
will  therefore  be  refused  where  its  object  is 
to  restrain  the  action  of  legislative  bodies  or 
executive  otUcers."  High,  in  his  work  on 
Extraordinary  Legal  Remedies  (2d  Ed.),  at 
section  783,  says:  "Prohibition  will  not  lie 
against  the  Governor  of  the  state  to  restrain 
him  from  granting  a  commission  to  a  person 
claiming  to  be  duly  elected  to  a  public  of- 
fice. The  grounds  on  which  the  relief  is  re- 
fused in  such  a  case  are  that  the  Judiciary 
have  no  power  to  invade  the  province  of  the 
executive,  the  three  departments  of  govern- 
ment under  our  system  being  distinct  and  in- 
dependent; and  tliat  prohibition  is  in  no 
event  the  fit  remedy  to  restrain  the  head  of 
the  executive  department  in  the  execution  of 
bis  duties."  To  the  same  effect  is  Shortt 
on  Extraordinary  Remedies,  at  page  491, 
where  he  says:  "The  proceedings  to  be  pro- 
hibited must  be  of  a  Judicial  character.  A 
prohibition  would  not  be  granted  in  respect 
of  any  proceeding  belonging  to  the  executive 
government  of  the  country."  To  this  gen- 
eral effect  we  find  much  authority.  It  seems 
to  us  that  to  keep  within  the  spirit  of  our 
Constitution  (article  2,  {  1)  and  form  of  gov- 
ernment, which  recognizes  the  independence 
and  si»eciflc  character  of  the  "three  distinct 
departments"  of  government,  that  the  judi- 
cial department  could  not  attempt  to  prohibit 
either  of  the  other  departments  from  acting 
within  the  recognized  scope  of  their  respec- 
tive branches  of  the  government,  but  that, 
on  tlie  other  band,  the  legal  effect  of  such 


action  after  it  has  been  taken  may  be  In- 
quired into  by  the  court. 

In  this  connection  the  question  has  been 
directly  and  specifically  raised  as  to  wheth« 
er  or  not  under  the  Constitution  and  laws  of 
this  state  the  writ  of  prohibition  nrill  issue 
to  enjoin  the  commission  of  ministerial  and 
administrative  acts.  In  support  of  the  po- 
sition that  the  writ  will  issue  in  such  case 
we  are  cited  to  Williams  v.  Lewis,  6  Idaho, 
184,  54  Pac.  619,  where  this  court  said: 
"The  writ  of  prohibition,  under  the  statutes 
of  Idaho,  will  lie  to  restrain  the  action  of  a 
ministerial  officer  when  it  appears  that  such 
action  is  illegal,  and  beyond  bis  jurisdic- 
tion." Counsel  for  defendant  contend  that 
this  case  is  contrary  to  the  great  weight 
of  authority  announced  in  nearly  everj  oth- 
er state  in  the  Unicm,  and  ask  us  to  over- 
rule it  in  80  far  as  it  announces  the  doctrine 
above  quoted.  After  careful  examination 
of  that  case  and  the  pleadings  which  were 
before  the  court,  it  seems  to  us  that  the 
doctrine  announced  to  the  effect  that  the 
writ  would  lie  to  restrain  the  action  of  min- 
isterial officers  was  unnecessary  to  a  de- 
termination of  the  issues  involved,  and  to 
that  extent  is  dlctimi.  The  question  there 
Involved  was  the  filing  and  certifying  by  the 
Secretary  of  State  two  separate  tickets  pre- 
sented to  bim  by  two  distinct  political  or- 
ganizations, each  representing  itself  to  be 
the  "People's  Party."  Under  the  law  the 
secretary  could  not  file  and  certify  but  one 
ticket  in  the  name  of  any  one  political  par- 
ty. He  was  therefore  in  that  case  called 
upon  to  exercise  quasi  judicial  functions, 
and  determine  which  of  the  two  tickets  was 
the  ticket  nominated  by  the  real,  genuine, 
accepted  "People's  Party."  When  we  call 
to  mind  the  distinguished  and  able  judges 
who  constituted  the  court  when  Williams  v. 
Lewis  was  decided,  we  feel  some  reticence 
in  a  re-examinatlon  of  the  question  there 
discussed;  but  the  conclusion  announced  as 
to  the  office  of  the  writ  as  contemplated 
under  the  Constitution  is  in  such  apparent 
conflict  with  the  gi-eat  weight  of  authority 
that  we  have  deemed  ourselves  Justified  in 
making  an  original  investigation  of  that 
question.  Section  9,  art.  5,  of  the  Consti- 
tution, provides  that:  "The  Supreme  Court 
shall  also  have  original  jurisdiction  to  issue 
'writs  of  mandamus,  certiorari,  prohibition 
and  habeas  corpus."  This  provision  seems 
to  bave  been  taken  literally  from  section 
4  of  article  6  of  the  Cionstitutlon  of  Califor- 
nia. The  same  provision  was  contained  in 
the  Constitution  of  (California  as  adopted  in 
1849,  and  again  as  adopted  In  1862,  and  was 
finally  readopted  in  the  Constitution  of  1879. 
The  Legislature  of  California,  in  defining 
the  writ  of  prohibition  at  section  1102,  0)de 
Civ.  Proc,  used  the  identical  language  which 
was  copied  by  our  Legislature  and'  adopted 
as  section  4994  of  our  Revised  Statutes  of 
1887.    The  Supreme  Court  of  California,  in 
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considering  the  extent  and  scope  of  the  writ 
as  used  in  the  Constitution  and  statutes  ot 
that  state,  held  uniformly  that  the  com- 
mon-law writ  was  meant.  In  Maorer  ▼. 
Mitchell,  53  Cal.  289,  the  court  considered 
the  statutory  deflnition  of  the  writ  and  the 
language  used  in  that  connection,  and  con- 
strued It  in  such  a  clear  and  convincing  way 
that  we  quote  at  length  from  that  opinion.  It 
says:  "Giving  the  words  of  the  last  clause  of 
the  section  their  natural  construction  in  view 
«f  the  law  when  the  section  was  adopted, 
there  would  be  no  difficulty  in  holding  that 
the  'corporation,  board,  or  person'  mention- 
•  ed  was  a  corporation,  board,  or  person  cloth- 
ed with  limited  Judicial  powers  which  had 
been  exceeded.  The  word  'Jurisdiction,' 
when  used  in  connection  with  'prohibition,' 
would  be  at  once  understood  as  being  em- 
ployed in  the  sense  of  the  legal  power  or 
authority  to  hear  and  determine  causes.' 
It  is  said,  however,  that  the  first  clause  of 
the  section  can  only  be  given  eCtect  by  ex- 
tending prohibition  so  as  to  arrest  every 
unauthorized  act  of  an  officer  or  person 
clothed  with  authority,  as  mandamus  may 
be  employed  to  compel  the  performance  of 
any  act  enjoined  by  law,  with  the  condi- 
tion In  each  case  that  the  party  has  no  other 
plain,  speedy,  and  adequate  remedy.  But 
that  prohibition  as  a  remedy  Is  not  in  every 
respect  the  exact  converse  of  mandamus  is 
made  apparent  by  the  words  of  the  second 
clause  of  the  same  section,  which  declare 
that  prohibition  arrests  proceedings  which 
are  without  or  in  excess  of  the  Jurisdiction, 
in  prohibition  it  must  be  shown  to  the  court 
that  the  inferior  court  or  person  has  ex- 
ceeded the  powers  conferred  by  law,  and 
the  court  Intervenes  to  prevent  further  pro- 
ceedings without  or  in  excess  of  such  power. 
Mandamus  may  be  resorted  to  whenever 
an  officer  or  person  refuses  to  perform  a 
duty  enjoined  by  law,  although  the  act  may 
have  been  an  isolated  one-,  disconnected  with 
any  proceedings  leading  up  to  that  which 
the  recalcitrant  official  or  Individual  refused 
to  perform.  In  wtiat  sense,  then,  Is  the 
word  'counterpart'  employed  in  the  flrst 
clause  of  the  section?  As  It  cannot  be  giv- 
«n  the  meaning  of  the  exact  reverse  or  op- 
posite without  doing  away  with  the  limita- 
tion contained  in  the  second  clause,  whereby 
prohibition  is  confined  to  the  cases  in  which 
the  court,  corporation,  officer,  or  person  has 
already  exceeded  the  powers  conferred  by 
law,  it  must  have  l>een  used  In  the  more 
general  sense  that  prohibition  Is  the  oppo- 
site, in  that  it  arrests,  while  mandamus 
commands,  action.  The  word  'counterpart,' 
as  employed  in  the  statute,  is  designed  to 
illustrate  the  operation  of  the  writ  of  pro- 
hibition when  issued  in  a  proper  case,  but 
<t  is  not  intended  to  enlarge  or  add  to  -the 
class  of  cases  in  which  it  may  be  resorted 
to."  Id  defining  the  writ  at  section  4984, 
Rer.  St.  1887,  it  is  said  that  'it  arrests  the 
proceedings"  when  they  are  "without  or  la 


exdess  of  the  Jurisdiction"  of  the  tribunal, 
corporation,  board,  or  person  about  to  exer- 
cise the  Jurisdiction.  "Jurisdiction,"  as  used 
in  the  law,  is  the  right  to  bear  and  deter- 
mine a  matter,  and  carries  with  it  the  idea 
of  exercising  Judicial  or  quasi  Judicial  func- 
tions. See  "Jurisdiction,"  Black's  Law  Diet, 
Bouvler's  Law  Diet,  and  authorities  there 
cited.  The  word  "proceedings,"  as  here 
used,  cannot  reasonably  be  said  to  apply  or 
have  reference  to  the  doing  of  a  purely  min- 
isterial act  In  1881,  and  after  the  decisions 
reported  In  52  and  53  Cal.  had  been  an- 
nounced, the  Legislature  of  Oalifornia  amend- 
ed section  1102  of  their  Code  of  Civil  Proce- 
dure by  adding  thereto  the  words  "whether 
exercising  functions  Judicial  or  ministerial." 
In  Oamron  v.  Kenfleld,  57  Cal.  560,  the  court 
held  that  the  amendment  was  unconatita- 
tlonal,  for  the  reason  that  the  word  "pro- 
bibltlon"  had  been  used  in  the  Constitution 
In  the  common-law  sense  of  that  term,  and 
that  it  was  beyond  the  power  of  the  Leg- 
islature to  extend  the  scope  of  the  writ  by 
legislative  definition.  This  last  case  seems 
to  have  become  the  settled  doctrine  In  tliat 
state,  and  has  been  repeatedly  cited  "With 
approval,  not  only  by  the  courts  of  that 
state,  but  by  the  highest  courts  of  other 
states;  and  it  is  clear  to  us  ttiat  the  rea- 
soning of  the  case  and  the  principle  tbera 
announced  was  misapi^ehended  and  mis- 
applied in  Williams  v.  Lewis.  In  the  WU- 
liams  Case  the  court  seems  to  have  taken 
the  view  that  under  sections  4994,  4905,  Iter. 
St  1S87,  the  territorial  Legislature  had  ex- 
tended the  scope  and  province  of  the  writ, 
and  in  support  of  that  position  cite  section 
1866  of  the  Revised  statutes  of  the  United 
States,  which  provided  that  the  original 
and  appellate  Jurisdiction  of  the  territorial 
courts  should  %e  limited  by  law.  When  the 
act  of  Congress  provided  that  the  Jurisdic- 
tion of  the  territorial  courts  should  be  lim- 
ited by  law,  it  was  certainly  not  the  Inten- 
tion to  authorize  the  extension  of  the  use  ot 
the  writ  of  prohibition  within  the  terri- 
torial Jurisdiction  beyond  and  in  excess  of 
the  scope  and  power'  of  the  writ  as  uni- 
formly recognized  by  the  federal  courts.  At 
common  law  the  writ  of  prohibition  was  is- 
sued on  the  suggestion  that  the  cause  orig- 
inally, or  some  collateral  matter  arising  there- 
in, did  not  belong  to  the  inferior  Jurisdic- 
tion, but  to  the  cognizance  of  some  other 
court.  "It  was  an  original  remedial  writ, 
provided  aa  a  remedy  for  encroachment  of 
Jurisdiction.  Its  office  was  to  restrain  sub- 
ordinate courts  and  inferior  Judicial  tri- 
bunals from  extending  their  Jariadlctton.* 
S  Shars.  Blackst  Com.  112;  Qulmbo  Appo 
V.  People,  20  N.  Y.  040;  Thomas  y.  Mead. 
86  Mo.  232;  Spring  Valley  W.  W.  v.  San 
Francisco,  52  Cal.  117;  Maurer  ▼.  Mitchell.  5S 
Cal.  291. 

Now,  the  question  arises:  With  the  fed- 
eral conrta  using  the  writ  In  its  common- 
law  sense  and  the  Supreme  Court  of  Call- 
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fornia  holding  that  the  word  "prohibition," 
as  used  In  the  Constitution  and  statntee  of 
California,  had  been  used  In  the  common- 
law  sense.  In  what  sense  shall  we  conclude 
that  the  framers  of  the  Idaho  Constitution 
used  the  word  "prohibition"  when  incor- 
porating the  same  into  the  organic  law  of 
this  state?  When  a  statutory  or  constitu- 
tional provision  la  adopted  from  another 
state,  where  the  courts  of  that  state  have 
placed  a  construction  upon,  the  language  of 
fluch  statute  or  constitution,  it  Is  to  be  pre- 
sumed that  It  was  taken  in  view  of  such 
Judicial  Interpretation,  and  with  the  pur- 
pose of  adopting  the  language  as  the  same 
had  been  Interpreted  and  construed  bj  the 
courts  of  the  state  from  which  It  was  talcen. 
We  therefore  arrive  at  the  contrary  conclu- 
sion from  that  reached  in  Williams  v.  Lew- 
Is,  and  are  of  the  opinion  that  the  writ  of 
prohibition  as  authorized  by  the  Constitu- 
tion is  the  common-law  writ,  and  that  the 
same  will  not  issue  to  restrain  purely  min- 
isterial acts.  The  case  of  Williams  v.  Lewis 
is  therefore  expressly  overruled  In  so  far 
as  it  holds  that  the  writ  of  prohibition  will 
lie  to  restrain  ministerial  acts. 

For  the  foregoing  reasons  the  writ  ap- 
plied for  will  be  denied,  and  the  petition 
dismissed.    No  costs   to   be   taxed   in   this 


SULLIVAN,  C.  Jn  and  STOCKSLAaEU, 
J.,  concur. 

(9  Idaho,  «8<) 

STATE  ▼.  IRELAND. 
(Supreme  Court  of  Idaho.    Feb.  20,  1904.) 

tARCBNY— INFORMATION  — VARIANCE  —  PROOF 
—mistake:— ERROR— evidence;— UNEXPLAIN- 
ED POSSESSION— DEPOSITION. 

1.  Where  the  ioformation  avers  the  title  to 
stolen  property  in  B.,  and  the  evidence  shows 
that  B.  and  .T.  are  the  owners  thereof,  the  va- 
riance between  the  averment  and  proof  is  not 
fatal;  overruling  People  v.  Franlc,  1  Idaho,  200, 
on  that  point. 

2.  TTnder  the  provisions  of  section  8236,  Rev. 
St.  1S87,  no  error  or  mistake  \n  an  information 
renders  it  invalid,  unless  it  has  actnallj  preju- 
diced the  defendant,  or  tended  to  his  prejudice 
in  respect  to  a  substantial  right. 

3.  Held,  the  evidence  shows  that  the  stolen 
propert}'  was  taken  without  the  consent  of  the 
owner. 

4.  The  height  to  be  given  to  the  explanation 
by  the  defendant  of  his  possession  of  recently 
stolen  property  is  exclurfvely  for  the  jury;  and 
hcM,  in  this  case,  that  such  evidence  was  not 
snfficient  to  raise  reasonable  donbt  of  his  gnilt. 

a.  A  deposition  taken  under  the  provisions  of 
section  7588,  Rev.  St.  1887,  may  be  introduced 
on  the  trial  on  behalf  of  the  state  If  it  is  first 
shown  that  due  diligence  has  been  exercised  to 
procure  the  attendance  of  the  witness,  and  has 
failed  to  procure  it. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Custer  Coun- 
ty; J.  M.  Stevens,  Judge. 

Fletcher  Ireland  was  convicted  of  grand 
larceny,  and  appeals.    Affirmed. 

T  1.  See  Larcsnr,  voL  32,  Cent  Dig.  |  122. 
76  P.-17 


Chalmers  &  Jones  and  W.  J.  Lamme.  for 
appellant.  John  A.  Bagley,  Atty.  GleQ.,  an£ 
N.  H.  Clark,  for  the  State. 

SULLIVAN,  C.  J.  The  defendant  was  con- 
victed of  the  crime  of  grand  larceny  at  the 
August  term  of  the  district  court  in  Custer 
county,  and  was  sentenced  to  confinement 
In  the  penitentiary  for  three  years. '  By  in- 
formation of  the  county  attorney,  defend- 
ant was  charged  with  having  stolen  a  Itilack 
horse,  the  property  of  one  Bybee.  The  ap- 
peal is  from  an  order  denying  a  new  trial, 
and  from  a  Judgment  Counsel  for  appel- 
lant assign  37  errors  as  the  basis  for  re- 
versal of  the  Judgment 

It  is  contended  by  counsel  for  appellant 
that  in  the  information  the  title  to  said  horse 
is  alleged  to  be  in  said  Bybee,  and  tliat  on 
the  trial  it  was  proved  to  be  in  the  firm  of 
Bybee  &  Jones,  and  that  tills  is  a  fatal  va- 
riance. A  deposition  of  said  Bybee  was  in- 
troduced in  evidence  on  the  trial,  and  in  that 
said  Bybee  testified  that  he  was  the  owner 
of  said  horse.  Thereafter  one  Jones  testified 
as  a  witness  for  the  state  that  he  was  a  part- 
ner of  said  Bybee,  and  that  they  Jointly  own- 
ed the  horse.  During  the  trial  a  written  bill 
of  sale  from  said  Jones  to  Bybee  of  said 
horse,  dated  June  12,  1003,  was  introduced 
In  evidence.  It  was  a  question  for  the  Jury 
to  determine  as  to  who  was  the  owner  of 
said  horse,  and,  even  If  the  evidence  shows 
that  said  animal  belonged  to  the  partnership 
of  Bybee  &  Jones,  and  not  to  Bybee,  as  al- 
leged in  the  information,  we  think  the  va- 
riance was  not  fatal.  This  Court  held  in 
State  v.  Farris,  5  Idaho,  666,  51  Pac.  772, 
that  where  the  information  alleged  one  C.  to 
be  the  owner  of  the  stolen  property,  and  the 
proof  showed. that  be  was  in  possession  of 
the  property  as  the  agent  of  the  real  owner, 
with  full  power  to  sell  or  otherwise  dispose 
of  the  same,  variance  was  not  fatal.  And  in 
State  V.  Rathbone,  67  Pac.  186,  where  the 
title  to  the  stolen  property  was  alleged  in  the 
information  to  be  in  George  M.  Brown,  and 
the  proof  showed  that  it  was  the  property  of 
George  M.  Brown  and  R.  L.  Brown,  this 
court  held  that  the  variance  between  the  al- 
legation and  the  proof  was  not  fatal.  In  the 
territorial  days  of  our  Supreme  Court  it 
was  held  in  People  v.  Frank,  1  Idaho,  200, 
that  In  an  Indictment  for  larceny,  where  the 
property  Is  alleged  to  be  that  of  W.,  and  on 
the  trial  It  Is  proved  to  be  that  of  W.  & 
Co.,  the  variance  is  fatal.  We  are  not  in- 
clined to  follow  the  technical  rule  there  laid 
down,  and,  as  to  that  point,  overrule  that 
decision.  See  People  v.  Clark,  106  Cal.  82, 
39  Pac.  53;  Henry  v.  State,  45  Tex.  84.  Sec- 
tion 8236,  Rev.  St  1887,  provides  as  follows: 
"Sec.  ^36.  Neither  a  departure  from  the 
form  or  mode  prescribed  by  this  Code  in  re- 
spect to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  it  Invalid, 
unless  It  has  actually  prejudiced  the  defend- 
ant, or  tended  to  bis  prejudice  In  respect  to 
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a  substantial  rlsbt"  Could  it  possibly  prej- 
udice any  substantial  right  of  the  defendant 
whether  the  stolen  animal  belonged  to  Bybee 
alone,  or  to  Bybee  &  Jones  as  partners?  We 
think  not.  Bybee  certainly  had  an  interest 
in  it.  If  he  was  only  half  owner  thereof.  In 
the  Texas  case  above  cited  the  defendant 
was  Indicted  for  the  theft  of  "two  certain 
oxen,  of  the  value  of  $20  each,  and  both  of 
the  value  of  $40,  the  property  of  Mrs.  Mary 
Cobb."  Upon  the  trial  it  was  shown  that 
the  oxen  belonged  to  Mrs.  Mary  Cobb  and 
others.  It  was  held  that  the  variance  be- 
tween the  proof  and  the  averment  In  the  In- 
dictment was  not  fatal.  However,,  we  think, 
from  the  evidence,  that  the  animal  stolen 
was  the  property  of  Bybee. 

The  second  contention  of  counsel  for  re- 
spondent Is  that  there  was  an  utter  failure 
of  proof  of  want  of  consent  to  the  taking  of 
said  property.  We  have  examined  the  evi- 
dence on  this  point,  and  It  clearly  shows  that 
the  taking  thereof  was  without  the  consent 
of  the  owner.  It  also  shows  that,  if  the  ani- 
mal belonged  to  Bybee  &  Jones,  the  taking 
was  without  the  consent  of  both  or  either. 

The  admission  of  the  deposition  of  the  wit- 
ness Bybee  on  behalf  of  the  state  Is  assigned 
as  error.  In  State  v.  Potter,  6  Idaho,  684,  57 
Pac.  431,  this  court  had  under  consideration 
the  question  whether  it  was  error  to  admit 
on  the  trial  of  the  case  a  deposition  taken  on 
the  preliminary  examination,  and  it  was 
there  held  that  it  was  error  to  admit  such 
deposition.  That  was  the  only  question  be- 
fore the  court  In  that  case.  If  there  Is  any 
language  used  there  that  would  Indicate  that 
a  deposltlqn  taken  under  the  provisions  of 
section  7588  of  our  Revised  Statutes  of  1887 
could  not  be  used  by  the  state  on  the  trial 
of  the  case,  such  language  was  mere  dictum, 
and  was  not  necessary  to  the  decision  of  that 
case,  and  Is  overruled.  In  the  case  of  State 
V.  White,  7  Idaho,  150,  61  Pac.  517,  this  court 
held  that  it  was  not  error  to  admit  in  evi- 
dence a  deposition  taken  under  the  provi- 
sions of  said  section  7588  of  the  Revised 
Statutes.  Under  the  provisions  of  that  sec- 
tion, a  witness,  under  certain  circumstances, 
may  be  conditionally  examined.  And  It  Is 
evident  that,  in  the  enactment  of  said  sec- 
tion and  the  three  sections  immediately  pre- 
ceding It.  it  was  intended  that  such  deposi- 
tion might  be  used  by  either  the  state  or  the 
defendant  on  the  trial  of  the  case.  The  dep- 
osition objected  to  was  taken  in  accordance 
with  the  provisions  of  said  section  7588;  and, 
as  the  record  shows  that  the  witness  could 
not  be  produced,  after  reasonable  diligence, 
to  testify  on  the  trial,  the  admission  of  said 
deposition  was  not  error.  Before  the  state 
can  use  a  deposition  taken  under  the  provi- 
sions of  said  section.  It  must  be  shown  that 
the  state  has  used  reasonable  diligence  to 
procure  the  attendance  of  such  witness,  and 
has  been  unable  to  do  so. 

It  is  coptended  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict,  as  there  ia  no 


evidence  whatever  to  contradict  the  explana- 
tion of  defendant  of  hia  poetsession  of  the 
stolen  horse.  We  cannot  agree  with  this  con- 
tention. We  think  his  explanation  of  his 
possession  was  a  strong  circumstance  tend- 
ing to  show  his  guilt  It  was  not  sufficient 
to  create  any  doubt  of  his  guilt.  The  com- 
mon defense  in  such  cases  is  the  purchase 
of  the  property  stolen  from  an  unknown  per- 
son, and  the  Jury  are  the  Judges  of  the 
weight  to  be  given  to  such  evidence,  and  we 
think  they  gave  it  Id  this  case  the  full  weight 
it  deserved. 

We  have  examined  all  of  the  errors  as- 
signed by  counsel  for  the  appellant,  and  con- 
clude that  It  Is  not  necessary  for  us,  in  this 
opinion,  to  refer  particularly  to  each  assign- 
ment, but  it  is  sufficient  to  say  that  we  find 
no  error  in  the  record,  and  for  that  reason 
the  Judgment  of  the  trial  court  is  affirmed. 

STOCKSLAGER  and  AILSHIE,  Jf„  eos- 
cor. 

(9  Idaho,  SSI) 

STATE  V.  ADAMS. 

(Supreme  Court  of  Idaho.    Feb.  8,  1904.) 

CRIHINAL    LAW-RKVIBW— KVIDKNCB— FRADD- 
ULBNT  CLAIMS. 

1.  A  judgment  will  be  reversed  in  a  aimioal 
case  where  the  evidence  fails  to  connect  the 
defendaot  with  the  critue  charged. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Fremont  Comi- 
ty; James  M.  Stevens,  Judge. 

R.  D.  R.  Adams  was  convicted  of  felony, 
and  appeals.    Reversed. 

Hamer  &  McConnell  and  Chalmers  &  Jones, 
for  appellant  John  A.  Bagley,  Atty.  Gen, 
for  the  State. 

STOCKSLAGER,  J.  This  is  an  appeal 
from  the  Judgment  and  an  order  overruling 
a  motion  for  a  new  trial.  The  prosecution 
was  based  on  section  6385,  Rev.  St  1887, 
which  provides  that  "every  person  who,  with 
intent  to  defraud,  presenU  for  allowance  or 
for  payment  to  any  territorial  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or 
village  board  or  officer,  authorized  to  allow 
or  pay  the  same  If  genuine,  any  false  or 
fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  a  felony."  The  charging 
part  of  the  information  Is  as  follows,  to  wit: 
"That  said  R.  D.  R.  Adams  on  or  about  the 
13th  day  of  June,  A.  D.  1902,  at  the  county 
of  Fremont,  state  of  Idaho,  did  willfully,  un- 
lawfully, and  feloniously,  with  Intent  to  de- 
fraud Fremont  county,  state  of  Idaho,  pre- 
sent for  allowance  to  the  board  of  county 
commissioners  of  said  Fremont  county,  state 
of  Idaho,  who  were  authorized  to  allow  the 
same  If  genuine,  a  false  and  fraudulent  claim, 
a  statement  in  writing  duly  verified  by  hhn, 
on  the  bounty  fund  of  Fremont  county,  state 
of  Idaho,  for  the  sum  of  two  hundred  thirty- 
seven  dollars,  purporting  to  be  for  158  coyotf 
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scalps,  contrary  to  the  form,  force,  and  effect 
of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  power,  force,  and 
dignity  of  the  state  of  Idaho."  Defendant 
demtured  to  this  Information,  which  was 
overruled  by  the  court,  and  which  is  as  fol- 
Iowa,  to  wit:  "(1)  That  the  said  Information 
does  not  substantially  or  otherwise  conform 
to  the  requirements  of  sections  7677,  7678, 
and  7679  of  the  Revised  Statutes  of  1887,  or 
either  or  any  of  said  sections.  (2)  That  the 
facts  stated  in  said  information  do  not  con- 
stitute a  public  offense."  Counsel  for  appel- 
lant urge  in  this  court  that  It  was  error  in 
the  lower  court  to  overrute  this  demurrer. 
We  do  not  think  so.  The  information,  as 
we  read  it.  Is  In  substantial  compliance  with 
the  statute,  and  charges  a  crime  under  the 
provisions  of  section  6385  of  the  statute. 

The  defendant  was  tried  and  convicted  of 
the  crime  charged  In  the  information,  and, 
after  overruling  a  motion  for  a  new  trial,  he 
was  sentenced  to  serve  a  term  of  one  year 
In  the  penitentiary  In  this  state.  It  Is  earn- 
estly urged  by  counsel  for  appellant  that  the 
evidence  was  Insufflclent  to  support  the  ver- 
dict of  the  Jury  and  the  judgment  of  the 
court.  As  we  read  the  record  In  this  case, 
this  is  the  serious  question  for  our  deter- 
mination. 

The  bill  of  exceptions  contains  the  evidence 
upon  which  the  conviction  was  had.  The 
first  witness  for  the  state  was  J.  W.  Ayers, 
a  Justice  of  the  peace  residing  at  Market 
Lake,  Fremont  county,  who  testified  as  fol- 
lows, to  wit:  "I  am  acquainted  with  the 
defendant,  Adams,  and  be  has  resided  there 
since  I  became  acquainted  with  him.  In  1889. 
I  am  his  brother-in-law.  Saw  him  on  the 
12tb  day  of  June,  1902,  at  my  residence, 
about  four  miles  south  of  Market  Lake,  in 
the  presence  of  my  wife.  He  came  there  to 
turn  In  some  coyote  scalps  before  me,  as  a 
Justice  of  the  peace."  Witness  identified  pa- 
per marked  "Plaintiff's  Exhibit  A,"  being  a 
claim  for  138  coyote  scalps,  at  $1.50  each, 
and  in  the  usual  form;  stated  that  he  saw 
it  on  that  day,  and  that  the  Jurat  bears  his 
signature  and  the  claim  of  the  defendant, 
R.  D.  R.  Adams;  and  be  swore  the  defend- 
ant to  the  bill.  "Defendant  there'  had  a 
cigar  box  containing  coyofe  ears,  scalps,  tips 
of  ears;  the  t)ox  being  of  the  capacity  of 
fifty  cigars,  but  I  do  not  know  the  kind  of 
box  or  brand.  The  cover  was  tacked  down. 
I  counted  the  ears  out  of  the  box,  and  the 
number  agreed  with  the  number  of  ears  men- 
tioned in  the  claim."  Witness  was  unable  to 
identify  tlie  box  or  the  ears  contained  in  the 
box.  Testifies:  "After  I  counted  the  ears, 
I  placed  them  in  the  box,  and  nailed  it  up, 
gave  them  to  Mr.  Adams,  with  the  bill,  and 
be  left  my  place.'  Next  saw  the  bUl  in  pro- 
bate court  at  St  Anthony  at  the  preliminary 
examination.  I  told  the  defendant  to  send 
the  bill  to  the  clerk  of  the  court,  with  the 
ears."  On  cross-examination  he  said:  "I  do 
not  know  who  wrote  the  address  on  the  cigar 


box  marked  TlaintlfCs  Exhibit  B,'  address- 
ing said  box  to  A.  M.  Carter,  St.  Anthony, 
Idaho.  I  do  not  know  who  wrote  any  of  the 
words,  figures,  or  letters  on  said  box.  I  did 
not  write  any  of  them." 

Ctiarles  R.  Harwood  testified:  "Am  In  the 
mercantile  business  at  Market  Lake.  Was 
postmaster  at  that  place  in  June  and  July, 
1902,  and  was  in  the  post  office  during  those 
months.  The  cigar  box  marked  'Plaintiff's 
Exhibit  B'  was  brought  to  me  to  be  .register- 
ed. I  wrapped  it  up,  and  addressed  it  from 
J.  W.  Ayers,  Market  Lake,  to  A.  M.  Carter, 
St  Anthony,  Idaho,  and  registered  it  accord-* 
Ingly.  The  handwriting  on  the  package  is 
mine.  I  addressed  It  as  from  J.  W.  Ayers, 
from  Market  Lake,  Idaho,  because  I  was 
told  to  do  so,  but  do  not  know  who  delivered 
It  to  me.  It  Is  my  custom  always  to  put  on 
the  package  who  it  is  from  and  who  it  is 
to,  with  the  numbers;  this  being  registered 
No.  52.  There  were  no  other  marks  on  the 
package.  It  was  registered  June  12,  1902.  I 
do  not  remember  whether  I  was  told  what 
was  the  contents,  or  not,  and  don't  think  I 
looked  Into  the  box  at  all.  I  registered  a 
good  many  packages  previous  to  that  time 
and  thereafter,  I  guess,  to  A.  M.  Carter,  at 
St  Anthony,  almost  all  of  them  being  from 
J.  W.  Ayers,  Justice  of  the  peace,  but  I  don't 
think  I  received  this  l)ox  from  J.  W.  Ayers, 
and  don't  remember  from  whom  I  did  receive 
it" 

A.  M.  Carter  testified:  "In  June  and  July, 
1902,  I  was  clerk  of  the  board  of  county  com- 
missioners and  auditor  and  recorder  of  Fre- 
mont county."  He  identified  the  bill,  and 
says  he  first  saw  It  on  June  13,  1902,  In  his 
office.  When  he  received  it,  he  put  it  In  the 
bill  files  with  others.  It  was  afterward  pre- 
sented to  the  board  of  county  commissioners 
for  allowance.  That  he  received  the  cigar 
box.  Plaintiff's  Exhibit  B.  That  he  received 
It  by  registered  mall  June  13,  1902,  at  hla 
oflBce,  when  he  marked  it  with  the  name  of 
Adams,  and  put  It  in 'the  vault  with  other 
coyote-scalp  claims.  In  a  department  set  apart 
for  them;  there  being  a  whole  lot  of  them. 
On  cross-examination  he  said  the  box  was 
brought  from  the  post  office  by  the  Janitor, 
who  received  all  the  mall,  and  receipted  for 
registered  packages.  It  was  his  custom,  up- 
on receipt  of  such  packages,  to  unwrap  them 
and  count  the  contents,  and  then  put  them 
back,  where  they  remained  in  the  vault, 
which  was  open  during  office  hour)>.  The 
general  public,  or  anybody  that  wanted  to, 
whether  connected  with  the  office  or  not,  had 
access  to  the  records  In  the  vault,  but  not 
to  the  scalp  department  although  they  rould 
have  gone  in  there  If  they  wanted  to.  Not 
everybody  was  permitted  to  go  in  the  vault 
"Sometimes  I  refused  admission.  Not  more 
than  ten  or  twelve  people  in  the  county  ever 
went  into  the  vault  They  were  mostly  offi- 
cers around  the  courthouse— a  few  attomeya 
and  abstractors."  On  redirect  examination 
be  said:   "I  don't  remember  ever  having  al- 
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lowed  any  one  to  handle  the  coyote  scalps  or 
ears  received  and  placed  In  the  vault  while 
I  was  In  the  office.  People  might  have  gone 
Into  the  vault  during  office  hours  without  my 
knowledge."  Witness  could  not  Identify  the 
cigar  box,  Plaintiff's  Exhibit  B,  and  would 
not  say  the  contents  were  the  same  at  the 
time  of  the  trial  as  when  received. 

Victor  Hegsted  testified  that  be  succeeded 
A.  M.  Carter  as  clerk  of  the  court,  auditor, 
etc.,  and  the  box  and  contents  were  received 
by  him,  and  thereafter  kept  In  the  vault. 

Mr.  Sheley  testified  for  the  state,  and  relat- 
ed a  conversation  between  himself,  defend- 
ant, and  one  Short.  Says  they  talked  about 
a  partnership  for  the  purpose  of  trapping 
coyotes.  Bald  Short  proposed  to  go  Into  the 
business  of  manufacturing  coyote  ears,  but 
that  be  and  defendant  informed  him  they 
would  not  enter  into  any  such  business.  Says 
Mr.  Adams  said,  if  they  could  not  make  a 
living  out  of  it  without  making  the  ears,  he 
would  not  have  anything  to  do  with  It 

A.  M.  Carter,  recalled,  testified  that  he  had 
such  experience  that  be  could  identify  the 
genuine  ear.  The  ears  contained  in  the  cigar 
box.  Plaintiff's  Exhibit  B,  are  not  genuine. 

J.  W.  Ayers,  recalled,  said:  "When  defend- 
ant brought  a  box  of  coyote  ears,  on  or  about 
June  12,  1902,  I  counted  the  ears,  and  surely 
thought  they  were  genuine  at  that  time,  or  I 
would  not  have  received  them.  Made  the 
necessary  examination  of  the  ears,  and  saw 
nothing  wrong  with  them,  and  they  were 
genuine,  to  the  best  of  my  knowledge.  I  am 
familiar  with  genuine  ears." 

Mrs.  J.  W.  Ayers  testified:  "Was  at  home 
on  the  12th  day  of  June,  1902,  when  defend- 
ant came  there.  I  saw  the  box  of  ears  pur- 
porting to  be  coyote  ears  at  that  time  in 
his  possession,  but  did  not  examine  them. 
Had  the  box  in  my  bands,  but  did  not  look 
at  the  ears."  Exhibit  B  (cigar  box)  was 
shown  witness,  and  she  testified  it  was  not 
the  box  defendant  brought  to  the  justice's 
office  June  12,  1902.  Said  the  box  defendant 
brought  had  the  picture  of  a  lady's  head, 
whilst  Exhibit  B  had  the  picture  of  a  man's 
head. 

This  seems  to  be  all  the  evidence  intro- 
duced on  behalf  of  the  state,  whereupon  coun- 
sel for  appellant  moved  for  a  peremptory  In- 
struction on  the  ground  that  the  state  had 
failed  to  prove  its  case,  the  evidence  being 
wholly  insufficient  to  Justify  the  conviction  of 
the  defendant;  that  the  court  is  without  Ju- 
risdiction to  try  the  cause,  for  the  reason 
that  the  offense  committed  by  the  defend- 
ant, if  any  there  be.  Is  a  misdemeanor,  and 
not  a  felony;  that  there  is  a  variance  in  the 
allegations  of  the  information  and  the  proof, 
in  that  the  allegations  charged  the  defendant 
with  presenting  for  allowance  to  the  board  of 
county  commissioners  a  false  and  fraudulent 
claim  for  bounty  on  158  coyote  scalps,  and 


the  evidence  showed  that  coyote  ears  were 
presented.  Instead  of  scalps. 

We  have  quoted  the  evidence  In  this  case 
almost  In  its  entirety,  as  it  appears  from  the 
bill  of  exceptions.  We  have  done  so  for  the 
reason  that,  by  reason  of  the  conclusion  we 
have  reached,  we  feel  that  the  evidence 
should  be  shown  In  the  opinion.  It  is  not  a 
question  of  conflict  In  the  evidence  we  are 
called  upon  to  determine  In  this  case.  It  Is 
simply  the  question  of  the  sufficiency  of  the 
evidence  to  support  the  verdict  of  the  jury 
and  the  Judgment  of  the  court  It  would 
seem  to  us  that  the  state  succeeded  in  sur- 
rounding the  defendant  with  very  serious 
doubts  of  his  guilt  in  its  attempt  to  establish 
guilt  From  the  testimony  of  Mr.  Ayers,  the 
Justice  of  the  peace  before  whom  the  affidavit 
of  claim  was  prepared.  It  Is  shown  that  the 
ears  contained  In  the  box  were  genuine; 
that  he  counted  them,  replaced  them  In  the 
box,  and  nailed  them  up.  By  the  testimony 
of  witness  Sheley  it  is  shown  that  in  a  cer- 
tain conversation  with  defendant  and  one 
Short,  In  which  conversation  the  question  of 
spurious  ears  was  mentioned  by  Short,  de- 
fendant said,  if  he  could  not  make  a  living 
out  of  the  business  without  manufacturing 
ears,  he  would  not  engage  In  It  By  the  tes- 
timony of  witness  Carter  It  is  shown  that 
the  vault  In  which  all  bounty  scalps  and 
ears  were  kept  was  open,  and  that  others 
than  himself  had  access  to  it  It  Is  estab- 
lished by  the  evidence  of  Mrs.  Ayers,  wife  of 
Justice  of  the  Peace  Ayers,  that,  on  the  day 
the  claim  was  sworn  to  before  her  husband, 
she  was  present  and  had  the  cigar  box  con- 
taining the  scalps  in  her  hands;  that  sbfr 
noticed  the  box,  and  that  it  contained  the 
picture  of  a  woman's  head;  also  that  Plain- 
tiff's Exhibit  B,  containing  the  spurious  ears,, 
was  not  the  same  box.  It  containing  the  head 
of  a  man.  It  was  not  shown  that  defendant 
delivered  the  box  to  the  postmaster  at  Mar- 
ket Lake  to  be  sent  to  St  Anthony  by  regis- 
tered mall.  The  only  evidence  connecting 
the  defendant  In  any  way  with  the  transac- 
tion Is  that  of  the  Justice  of  the  peace,  and 
that  is  certainly  in  his  favor,  rather  than  in 
any  way  against  him.  We  think  the  case  Is 
too  much  surrounded  with  doubt,  owing  ta 
the  fact  that  there  were  too  many  opportu- 
nities for  others  to  perpetrate  the  fraud,  to 
warrant  us  In  saying  that  this  defendant 
should  serve  a  term  In  the  penitentiary  of 
the  state  for  the  crime  charged  to  him. 

Other  questions  are  raised  by  counsel  for 
appellant,  but.  In  our  view  of  the  case,  It  i» 
unnecessary  for  us  to  pass  upon  them. 

The  Judgment  Is  reversed,  and  cause  re- 
manded for  further  proceedings  In  harmony 
with  the  views  herein  expressed. 

SULUVAN,  0.  J.,  and  AELSHIB,  J,  con- 
cur. 
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BYAN  T.  WOODIN  et  al. 
(Supreme  Court  of  Idabo.    Jan.  25,  1904.) 

SKTTINO  ASIDE  JUDGMENT— COMPLAINT— DE- 
MURRER—DELAY  IN  BRINQINQ  ACTION— RE- 
LIEF IN  EQUITY— LACHES-STATUTE  OF  LIM- 
ITATIONS. 

1.  When  an  action  to  set  aside  a  judgment, 
and  have  a  sheriff's  deed  based  thereon  set  : 
aside,  is  not  brought  within  five  years  after  | 
the  execution  of  such  deed,  the  complaint  must  i 
contain  allegations  showing  that  reasonable  dili-  { 
gence  has  been  exercised  in  the  discovery  of  the  | 
acts  com  plained  of.  i 

2.  Courts  of  equity  do  not  favor  antiquated  | 
or  stale  demands,  and  refuse  to  interfere  where  , 
there  has  been  gross  laches  in  commencing  the  i 
proper  action,  or  long  acquiescence  in  the  asser-  j 
tion  of  adverse  rights.  ; 

3.  A  party  cannot  defer  the  running  of  the  ' 
statute  of  limitations  by  his  own  negligence.  ' 

4.  Held,  under  the  facts  of  this  case,  that  this  j 
action    is    barred   by   the  provision  of   section 
4037.  Rev.  St  1887.  ' 

(Syllabus  by  the  Court.)  | 

Appeal  from  District  Court,  Bingham  Coun-  : 
ty;  Josepb  C.  Rich,  Judge.  i 

Action  by  A.  T.  Ryan,  administrator,  ; 
against  W.  A.  Woodin  and  others,  to  set  aside  , 
Judgment  and  sheriff's  deed.  Judgment  for  i 
defendants,  and  plaintiff  appeals.    AfiSrmed.  | 

E.  E.  Cbalmers  and  W.  T.  Reeves,  for  ap-  j 
pellant.  F.  8.  Deitrlcb,  J.  M.  Stevens,  and  i 
Sample  H.  Orr,  for  respondents.  j 


SULLIVAN,  C.  J.  This  action  was  brought 
to  procure  the  cancellation  of  a  Judgment 
■nd  sheriff's  deed,  resulting  from  a  sale  of 
certain  real  estate  nnder  execution,  based  on 
the  Judgment  in  the  case  of  Orr  &  Orr  against 
Daniel  Ollis  in  the  district  court  of  Bingham 
connty.  Tbe  complaint  contains  allegations 
of  defects,  irregularities,  and  omissions  in  the 
service  of  summons  and  other  proceedings 
prior  to  the  Judgment.  It  appears  from  the 
amended  complaint  that  Daniel  Ollis  died  on 
April  14,  1894,  and  that  the  appellant,  Ryan, 
was  appointed  administrator  of  his  estate 
~  March  4,  1899,  and  this  suit  was  brought  by 
said  administrator;  that  Sample  Orr,  one  of 
the  plaintiffs  In  said  action,  died  intestate  on 
tbe  7th  of  April,  1894,  and  that  tbe  respond- 
ent Woodin  was  duly  appointed  as  adminis- 
trator of  bts  estate  on  tbe  30tb  day  of  De- 
cember, 1899,  and  that  the  wife  of  said  de- 
ceased (Orr)  died  intestate  on  tbe  22d  day  of 
April,  1899,  and  that  tbe  defendant  Gagon 
was  duly  appointed  administrator  of  her  es- 
tate; that  said  Ollis  in  bis  lifetime  was  the 
owner  of  about  160  acres  of  land  situated  in 
Bingham  county,  state  of  Idaho;  that  on  Oc- 
tolier  7,  1892,  Sample  Orr.  now  deceased,  and 
Sample  H.  Orr  were  engaged  as  paitners  ln_ 
tbe  practice  of  law  in  said  Bingham  county, 
and  on  the  latter  date  they  conimenced  an  ac- 
tion against  said  Ollis  in  tbe  district  court  in 
•nd  for  said  county  to  recover  Judgment  for 
$346  alleged  to  be  due  them  from  said  Ollis 


t  3.  See  LlmiUtlon  of  AcUons.  vol.  83,  Cent  Dig.  ii 
47^  tfOl 


for  legal  services.  Summons  was  duly  Issued 
and  returned  not  served,  the  defendant  not 
being  found  in  said  county.  Thereafter  pro- 
ceedings were  bad  whereby  service  of  tbe 
summons  was  sought  to  be  made  by  publica- 
tion, on  which  service  said  Judgment  was  en- 
tered in  said  action  in  favor  of  Orr  &  Orr  and 
against  said  Ollis.  That  during  tbe  period  of 
publication  of  said  summons  an  attachment 
was  issued  in  said  suit,  and  levied  upon  said 
tract  of  land;  that  after  tbe  judgment  was 
entered  an  execution  was  Issued,  and  said 
land  was  sold  thereunder  to  said  Sample  Orr 
to  satisfy  said  judgment;  that  after  tbe  time 
for  redemption  had  expired,  and  on  the  22d 
day  of  December,  1894,  the  sheriff  executed  a 
deed  for  the  said  land  to  said  Orr.  A  gen- 
eral demurrer  was  filed  to  the  complaint,  and 
also  the  complaint  was  demurred  to  on  the 
ground  that  the  action  was  barred  by  tbe 
statute  of  limitation.  Tbe  demurrer  was  sus- 
tained by  tbe  court,  and  the  plaintiff  declined 
to  further  amend  bis  complaint,  and  Judg- 
ment of  dismissal  was  entered.  The  appeal 
is  from  tbe  Judgment. 

Tbe  action  of  tl\e  court  In  sustaining  said 
demurrer  is  assigned  as  error.  Tbe  ques- 
tions for  decision  are:  (1)  Does  tbe  com- 
plaint state  a  cause  of  action?  And  (2)  if  so, 
is  such  action  barred  by  tbe  statute  of  lim- 
itations? 

Tbe  complaint  contains  no  allegation  show- 
ing who  has  been  in  tbe  possession  of  said 
real  estate  since  tbe  execution  of  said  sher- 
iff's deed,  dated  December  22,  1894.  But  we 
think  tbe  presumption  from  tbe  whole  record 
is  that  the  said  Sample  Orr,  now  deceased, 
and  bis  heirs,  have  been  in  possession  thereof 
from  that  date.  If  that  presumption  be  cw- 
rect,  said  Orr  and  Ids  heirs  have  been  in  tbe 
peaceable  possession  of  said  land  from  that 
date  until  the  commencement  of  this  action 
on  the  14tb  day  of  May,- 1900,  a  period  of 
about  Ave  years  and  five  months.  The  com- 
plaint contains  no  sufficient  allegation  of  any 
reason  or  excuse  for  this  long  delay  in  bring- 
ing this  action.  It  is  alleged  on  information 
and  belief  that  none  of  the  heirs  of  the  intes- 
tate, Ollis,  ever  bad  a  notice  or  knowledge 
of  tbe  existence  of  any  Judgment  against  said 
Ollis,  or  of  tbe  sale  of  said  land  under  exe- 
cution, until  about  tbe  1st  day  of  November, 
1897.  That  is  not  a  sufficient  allegation  of 
reasonable  diligence  or  of  any  diligence  on 
tbe  part  of  tbe  said  Ollls,  his  heirs  or  repre- 
sentatives, to  excuse  the  delay  In  bringing 
tills  action.  Said  Judgment  was  a  matter  of 
record  in  tbe  district  court  in  tbe  county 
where  said  land  was  situated,  and,  with  rea- 
sonable diligence,  could  and  would  have  been 
discovered.  A  party  is  presumed  to  know 
what  with  reasonable  diligence  he  might 
have  discovered,  especially  in  regard  to  the 
title  of  the  land  which  be  claims  to  own.  It 
is  not  even  alleged  that  tbe  heirs  of  Ollis  or 
their  representative  ever  paid  any  taxes  on 
said  land,  or  ever  gave  it  any  attention  what- 
ever until  this  action  was  commenced.    There 
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Is  no  excuse  alleged  for  this  long  delay,  dur- 
ing which  both  OIUb  and  Orr  have  died. 

The  complaint  falls  to  state  a  cause  of 
action,  In  that  no  sufficient  reason  Is  alleged 
for  the  long  delay  In  bringing  this  action. 
But  it  is  contended  that  the  statute  of  lim- 
itation does  not  begin  to  run  until  after  the 
appointment  of  an  administrator,  and  since 
the  appointment  of  one  the  limitation  pro- 
vided by  statute  has  not  expired.  Wood  on 
liimitation  of  Actions,  §  117,  is  cited  on  that 
point,'  and  in  support  of  the  text  the  author 
cites  Hobart  v.  Connecticut  Tm-nplke  Co.,  15 
Conn.  145,  and  Lee  v.  Cause,  24  N.  C.  440, 
The  first  case  cited  was  brought  to  recover 
dividends  on  capital  stock  of  defendant 
which  had  accrued  to  the  estate  of  the  de- 
ceased person  subsequent  to  her  death,  and 
the  question  there  was  whether  the  plain- 
tiff's claim  was  barred  by  the  statute  of 
limitations;  and  the  court  held  that  it  was 
not,  and  that  the  statute  did  not  begin  to 
run  until  there  was  a  person  in  existence 
capable  of  suing.  That  rule  was  applica- 
ble to  the  facts  of  that  case,  but  is  not  ap- 
plicable to  the  facts  of  this  case.  That  rule 
must  be  taken  In  connection  with  the  other 
rule  that  where  there  is  long  delay  or  fail- 
ure to  procure  administration,  and  real  es- 
tate claimed  -by  heirs  is  in  the  advefse  pos- 
session of  another,  who  claims  to  be  the 
owner  thereof,  the  complaint  in  an  action 
to  quiet  title  to  such  real  estate  must  con- 
tain allegations  shoAvlng  a  reasonable  excuse 
for  the  delay,  especially  where  the  period 
for  bringing  such  suit  is  prescribed  by  the 
statute  of  limitation,  and  has  expired.  In 
the  case  at  bar  it  is  not  shown  but  that  all 
of  the  heirs  of  the  OUis  estate  were  of  age, 
and  tliat  there  was  no  necessity  for  admin- 
istration on  his  estate.  Where  there  is 
necessity  of  administration,  the  creditors  or 
the  heirs  should  see  that  an  administrator 
is  appointed  within  at  least  a  reasonable 
time  after  the  death  of  the  intestate.  The 
complaint  contains  no  allegations  of  any  rea- 
sonable cause' whatever  for  the  delay  in  hav- 
ing an  administrator  appointed.  The  com- 
plaint in  this  case  should  have  alleged  the 
cause  of  the  delay  in  bringing  this  action. 
It  falls  to  do  that,  and  hence  fails  to  state  a 
cause  of  action.  It  is  a  well-established  rule 
that  courts  of  equity,  even  where  no  statute 
of  limitations  governs  the  case,  often  act  up- 
on their  own  inherent  doctrine  of  dis- 
couraging antiquated  or  stale  demands,  by 
refusing  to  interfere  where  there  has  been 
gross  laches  In  prosecuting  a  claim,  or  long 
acquiescence  in  the  assertion  of  adverse 
rights;  and  especially  is  that  so  where  the 
parties  to  the  transaction  have  died.  Dili- 
gence must  be  shown  In  the  discovery  of  the 
acts  complained  of.  In  Wood  v.  Carpenter, 
101  U.  S.  135,  2,j  L.  Ed.  807,  it  Is  held  In  such 
cases  as  that  at  bar  that  "the  circumstances 
of  the  discovery  must  be  fully  stated  and 
proved,  and  the  delay  which  has  occurred 
must  be  shown  to  be  consistent  with  the  re<i- 


uisite  diligence."  Courts  of  equity  discour- 
age antiquated  demands  by  refusing  to  in- 
terfere where  there  has  been  gross  laches  In 
prosecuting  a  claim,  or  long  acquiescence  in 
the  assertion  of  adverse  rights.  Godden  v. 
Klmmell,  Adm'x,  99  U.  S.  201,  25  L.  Ed.  431 ; 
Badger  v.  Badger,  69  U.  S.  87,  17  L.  Ed. 
836.  It  is  well  settled  that  a  party  cannot 
by  his  own  negligence  defer  the  running  of 
the  statute.  Williams  v.  Bergln  (Cal.)  47  Pac. 
877.'  This  cause  of  action  is  barred  by  the 
provisions  of  section  4037,  Rev.  St  1887; 
It  not  being  alleged  that  the  Intestate  of  ap- 
I  pellant  administrator,  or  his  ancestors,  pred- 
ecessors, or  grantors,  were  seised  or  possessed 
of  the  premises  in  question  within  five  years 
before  the  commencement  of  the  acts  in  re- 
spect to  which  this  action  is  prosecuted. 

The  court  did  not  err  in  sustuining  said 
demurrer  and  entering  a  Judgment  of  dis- 
missal. The  Judgment  is  affirmed,  with 
costs  in  favor  of  respondent. 


STOpKSLAGER  and  AILSHIB,  JJ, 
cur. 


con- 


(}  Idabo,  532) 
MORETON   v.   VILLAGE   OF   ST.    AN- 
THONY. 
(Supreme  Court  of  Idaho.     Jan.  26,  1904.) 

CITIES  AND  VILLAGBS— DEFECTIVE  STREETS- 
LIABILITY   FOR  DAMAGES. 

1.  Cities  and  villages  incorporated  under  the 
general  laws  of  Idaho  are  liable  in  damages 
for  negligent  discharge  of  the  duty  of  keeping 
the  streets  thereof  in  a  reasonably  safe  condi- 
tion for  use  by  travelers  in  the  usual  modes. 

2.  Where  they  are  organized  under  the  gen- 
eral laws,  and  not  by  special  charter,  no  dis- 
tinction is  made  between  cities  aud  villages  as 
to  liability  for  negligent  care  of  their  streets. 

3.  Carson  v.  City  of  Genesee,  74  Pac  862, 
approved  and  followed. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Fremont  Conn- 
ty;  J.  M.  Stevens,  Judge. 

Action  by  Cureton  B.  Moreton  against  the_ 
village  of  St.  Anthony.  Judgment  for  plain-' 
tiff,  and  defendant  appeals.    Affirmed. 

Caleb  Jones  and  F.  S.  Deltrich,  for  appel- 
lant. J.  R.  King,  King  &  Milsaps,  and  E.  E. 
Chalmers,  for  respondent 

AILSHIE,  J.  This  was  an  action  by  the 
plaintiff  against  the  defendant  for  damages 
received  while  traveling  on  a  public  street 
within  the  corporate  limits  of  the  defendant 
The  defendant  is  a  municipal  corporation  or- 
ganized and  existing  under  the  general  laws 
of  this  state.  The  only  question  presented 
upon  this  appeal  is  that  of  the  liability  of  a 
municipal  corporation  of  this  state,  organiz- 
ed under  the  general  laws,  for  damages  sus- 
tained by  reason  of  the  negligence  of  sucb 
municipality  In  the  care  and  keeping  of  Its 
streets.  The  question  here  raised  was  fully 
considered  by  this  court  in  Carson  v.  City  of 
Genesee,  74  Pac.  862,  and  the  conclusion 
there  reached  disposes  of  this  case  adverse- 
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ly  to  tbe  appellant  We  are  satisfied  with 
the  principles  announced  in  that  case,  and 
reatUrm  them  here. 

It  was  urged  upon  the  oral  arguments  that 
a  distinction  should  be  made  between  the 
liability  of  cities  and  the  liability  of  villages. 
We  see  no  reason  for  making  any  such  dis- 
tinction. Where  they  are  organized  under 
the  general  laws,  and  not  by  special  char- 
ter, there  can  be  no  reason  for  making  any 
distinction  between  them  as  to  liability  for 
negligence  in  the  care  of  their  streets. 

It  has  also  been  suggested  that  the  mat- 
ters complained  of  in  this  case,  as  shown  by 
the  evidence,  do  not  constitute  negligence  on 
the  part  of  tbe  village.  This  appeal  is  from 
tbe  Judgment  only,  and  tbe  record  -does  not 
contain  the  evidence;  and  we  cannot,  there- 
fore, consider  its  si^ciency. 

It  seems  proper  to  say  here  that  a  mu- 
nicipality is  not  guilty  of  negligence  for 
every  act  or  omission  which  would  consti- 
tute negligence  on  the  part  of  an  individual. 
Much  discretion  is  vested  in  such  bodies. 
For  instance,  the  corporation  is  not  guilty 
of  negligence  for  a  failure  to  build  sidewalks 
on  all  of  Its  streets,  but,  when  it  has  con- 
structed a  walk,  it  must  keep  it  In  a  reasona- 
bly safe  condition. 

Judgment  affirmed,  with  costs  to  respond- 
ent. 

SULLIVAN,  C.  J.,  and  STOCKSLAGER, 
J.,  concur. 


(»  Idaho,  S35) 

S5IITH  v.  KRALL  et  al. 

(Supreme  Court  of  Idaho.    Jan.  28,  1904.) 

CONTRACT  TO  COKVEY   REAL  ESTATB-WHEN 
MAY  BE  ENFORCED. 

1.  Where  A.  enters  into  a  written  contract  to 
convey  certain  real  estate  to  B.  on  the  pay- 
ment of  certain  promissory  notes,  and  the  con- 
trart  provides  that  tbe  fnihire  of  B.  to  comply 
with  the  terms  of  the  contract  forfeits  all  rights 
he  may  have  by  virtue  thereof,  and  he  does  so 
fail  to  meet  the  payments  after  repeated  de- 
mands for  payment,  a  court  of  equity  will  not 
declare  a  speci6c  perfonnance  on  bis  sbowinR 
that  A.  had  also  violated  the  contract.  Under 
the  facts  of  this  case,  held,  that  neither  party 
has  complied  with  the  terms  of  the  contract 
sued  on,  and  a  court  Of  equity  will  place  the 
parties  as  nearly  in  statu  quo  as  possible. 

(Syllabus  by  the  Court.) 

Appeal  from  District  (Tonrt,  Ada  County; 
Geo.  H.  Stewart,-  Judge. 

Action  by  O.  W.  Smith  against  John  Krall 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Modified. 

Ricbards  &  Haga,  for  appellant  Wood  & 
Wilson,  for  respondent  Krall.  W.  B.  Borah, 
for  respondents  Gwinn. 

STOCKSLAGER,  J.  It  appears  from  the 
record  that  on  the  29th  day  of  March,  1900, 
appellant  entered  into  an  oral  agreement  to 

f  1.  See  Specillc  Performance,  vol.  44,  Cent   Dig. 


purchase  two  lots  in  Boise  from  defendant 
Krall  for  the  sum  of  ?8j0.  Negotiations  we* 
made  through  W.  8.  Walker,  agent  for  Krall. 
Appellant  at  said  time  paid  to  said  defendant 
through  his  agent  Walker,  $20.  On  the  2d 
day  of  April  following,  a  formal  written 
agreement  was  prepared  and  signed,  and  on 
tbe  same  day,  before  any  further  money  was 
paid,  an  additional  agreement  was  executed; 
and  on  April  3d,  following  the  execution  of 
both  agreements,  appellant  paid  to  defendant 
Krall  tbe  further  sum  of  $130,  and  gave  hie 
two  promissory  notes,  of  $350  eacb,  for  the 
balance  of  the  purchase  money,  due  in  one 
and  two  years,  respectively,  and  bearing  In- 
terest at  8  per  cent,  per  annum.  Tbe  first 
agreement,  after  stating  the  necessary  facts 
of  purchase  and  sale,  has  the  following 
clause:. 

"And  tbe  said  party  of  the  second  part 
agrees  to  pay  all  State,  City,  School  and 
County  taxes,  or  assessments  of  whatsoever 
nature,  which  are  or  may  become  due  on  tbe 
premises  above  described. 

"In  tbe  event  of  failure  to  comply  with  the 
terms  hereof,  by  the  said  party  of  the  second 
part,  tbe  said  party  of  tbe  first  part  shall  be 
released  from  all  obligation  in  law  or  equity 
to  convey  said  property,  and  the  said  party 
of  the  second  part  shall  forfeit  all  right  there- 
to, and  all  payments  made  on  said  property. 
And  tbe  said  party  of  the  first  part  on  re- 
ceiving the  payments  hereinbefore  specified, 
at  the  time  and  In  the  manuer  above  men- 
tioned, agrees  to  execute  and  deliver  to  the 
said  party  of  the  second  part,  or  to  his  as- 
signs, a  good  and  sufficient  warranty  deed  to 
said  premises,  free  from  all  encumbrances, 
and  It  is  understood  that  tbe  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs, 
executors,  administrators  and  assigns  of  the 
respective  parties." 

The  second  contract  Is  as  follows: 

"On  or  before  four  months  after  this  agree- 
ment, John  Krall,  party  of  the  first  part, 
agrees  to  remove  from  lots  No.  1  and  2  In 
Block  No.  1  of  Krall's  Addition,  the  buildings 
thereon.  O.  W.  Smith,  party 'of  tbe  second 
part,  agrees  to  build  on  lots  No.  3  &  4  in  same 
block  and  Addition,  a  residence  that  will  cost 
not  less  than  $2,000.  The  removal  of  said 
buildings  herein  stated  is  a  part  of  the  con- 
sideration for  the  purchase  of  lots  No.  3  &  4 
in  tbe  said  block  No.  1  from  John  KralL" 

These  agreements  were  acknowledged. 

The  eleventh  paragraph  of  the  complaint 
is  that  the  said  defendant  Krall  refused  and 
neglected  to  remove  tbe  said  apple  buildings 
from  tbe  said  lots,  and  did  not  remove  tbe 
same  until  some  time  in  the  month  of  July, 
1901,  by  reason  of  which  the  plaintiff  was 
prevented  from  constructing  the  said  house 
upon  tbe  said  lots  as  required  by  the  terms 
of  the  said  contract 

Tbe  twelfth  paragraph  alleges  that  by  rea- 
son of  defendant  John  Krall's  failure  to  carry 
out  his  said  agreement  and  by  reason  of  his 
failure  to  remove  the  said  apple  bouse,  out- 
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bouses,  barns,  etc.,  from  the  lots  purchased 
by  this  plaintiff,  and  from  the  lots  numbered 
1  and  2  of  said  block  1,  until  July,  1901,  In 
violation  of  his  said  agreement  as  above  set 
forth,  this  plaintiff  was  damaged  in  various 
and  large  sums  of  money,  to  wit:  By  in- 
crease In  cost  of  building  material  between 
August  2,  1900,  and  July,  1901,  $700;  by 
extra  cost  Incurred  In  moving  plaintiff's  bam, 
$150;  by  loss  ot  use  of  said  lots  3  and  4, 
block  1,  $300. 

*  The  thirteenth  paragraph  alleges,  among 
other  things,  that  on  or  about  the  10th  day 
of  August,  1901,  defendant  Krall  called  upon 
plaintiff  for  the  payment  of  the  iirst  note, 
whereupon  plaintiff  offered  to  pay  said  de- 
fendant both  of  the  notes,  together  with  the 
interest  thereon,  except  the  interest  on  the 
first  note  from  the  termination  of  the  said 
four  months,  for  the  reason  that  the  plaintiff 
bad  been  deprived  of  the  use  of  said  lots 
in  the  construction  and  operation  of  said 
building  thereon,  and  being  injured  and  dam- 
aged as  above  set  forth  by  reason  of  the 
breach  of  said  contract  on  the  part  of  said 
defendant,  whereupon  said  defendant  notified 
plaintiff  that  he  would  not  accept  any  money 
upon  said  notes,  or  either  of  them,  except  the 
principal  on  both  notes,  together  with  the 
interest  from  date  to  said  10th  day  of  August, 
1901. 

The  fourteenth  paragraph  states  tliat 
"plaintiff  is  informed  and  believes,"  etc., 
"and  therefore  alleges  the  fact  to  be,  that 
on  the  10th  day  of  August,  1901,  defendant 
Krall  was  not  financially  able  to  respond  in 
damages  to  this  plaintiff  for  the  injury  sus- 
tained, •  ••  •  and  that  a  Judgment  against 
said  Krall  for  the  damages  sustained  would 
have  been  uncollectible  and  worthless;  and 
this  plaintiff  ever  since  the  offer  aforesaid 
has  at  all  times  been  ready  and  willing  to 
pay  defendant  Krall  the  total  amount  due 
under  the  contract,  in  gold  coin,  aforesaid, 
less  the  interest  due  on  the  first  note  from 
the  termination  of  said  four  months,  and  has 
always  been,  and  now  is,  ready  and  willing 
to  receive  a  conveyance  of  said  premises,  and 
pay  defendant  Krall  the  amount  due  under 
the  contract,  less  the  damages  sustained  by 
tliis  plaintiff  by  reason  of  the  failure  of  said 
defendant  Krall  to  carry  out  his  said  agree- 
ment under  the  terms,  of  his  said  contract." 
By  amendment  permitted  by  the  court,  fol- 
lowing this  paragraph,  plaintiff  says:  "And 
on  or  about  the  4th  day  of  August,  1902,  this 
plaintiff  tendered  to  the  defendant  John  Krall 
the  full  amount  due  on  said  notes,  and  each 
of  them,  including  interest  thereon  at  the 
rate  provided  for  from  the  date  of  said  notes 
to  the  day  of  such  tender,  but  that  said  Krall 
declined  and  refused  to  execute  a  deed,  and 
still  80  refuses,"  etc. 

The  seventeenth  paragraph  alleges  that 
Delia  Gwinn,  wife  of  Montie  B.  Gwinn, 
claims  to  have  purchased  these  lots  on  or 
about  the  22d  day  of  April,  1902,  from  de- 
fendant Krall. 


Defendant  Krall,  answering  for  himself,  ad- 
mits the  fifst  and  second  paragraphs  of  the 
complaint— that  Is,  the  ownership  of  the  prop- 
erty, and  the  agreement  to  sell  to  plaintiff— 
but  denies  the  third  paragraph,  which  alleges 
that  the  removal  of  said  buildings  from  lots 
1  and  2  aforesaid  is  a  part  of  the  considera- 
tion for  the  purchase  of  lots  3  and  4,  block  1, 
or  that  he  ever  signed  such  agreement.  De- 
nies that  he  refused  or  neglected  to  remove 
said  buildings  until  the  month  of  July,  190L 
Admits  that  a  portion  of  said  buildings,  for 
reasons  beyond  the  control  of  this  defendant, 
were  not  removed  from  lots  1  and  2  of  said 
block  1,  but  says  that  a  portion  of  said 
buildings  were  almost  Immediately  moved, 
and  the  buildings  permitted  by  defendant  to 
remain  thereon  in  no  way  prevented  the 
plaintiff  from  constructing  his  house,  or  from 
keeping  and  performing  each  and  all  of  the 
promises  and  agreements  contained  in  the 
said  written  agreement,  and  by  him  (plain- 
tiff) promised  to  be  kept  and  performed.  De- 
nies that  plaintiff  was  damaged  in  any  sum 
by  reason  of  defendant  not  carrying  out  his 
agreement,  or  not  removing  the  buildings. 
Admits  that  on  or  about  the  10th  day  of 
August,  1901,  and  at  divers  and  sundry  tijaee, 
he  called  upon  plaintiff  for  the  payment  of 
the  first  note,  and  for  the  payment  of  both 
notes.  Admits  that  he  notified  plaintiff,  or 
caused  plaintiff  to  be  notified,  tiiat  he  would 
not  accept  any  money  upon  said  notes,  except 
the  principal  on  both,  together  with  the  in- 
terest thereon,  without  deduction  from  any 
cause  whatever.  Alleges  that  be  was  at  all 
times  ready  and  willing  and  prepared  to  ac- 
cept any  payment  upon  said  notes  offered  or 
tendered  by  plaintiff,  provided  the  same  was 
made  unconditionally,  and  uncompromlsed  by 
a  demand  for  a  reduction  of  said  interest  ac- 
count. Denies  that  August  10,  1901,  or  at 
any  time  prior  thereto,  he  was  not  financially 
able  to  respond  to  any  Judgment  plaintiff 
might  recover  against  him  for  damages,  or 
that  a  judgment  against  him  would  have 
been  uncollectible  or  worthless.  Denies  the 
damage  of  $1,150  set  out  in  the  complaint 

Further  answering,  defendant  Krall  al- 
leges: "(1)  That  plaintiff  is  not  entitied  to 
the  relief  prayed,  for  the  reason  that  the  said 
plaintiff  has  at  all  times  since  making  the 
agreement  failed  and  refused  to  keep  and  per- 
form his  promises  and  agreements  set  forth 
in  the  written  agreement;  that  prior  to  the 
22d  day  of  April,  1902,  and  almost  constantly 
between  the  2d  day  of  April,  1901,  and  the 
22d  day  of  April,  1902,  he  demanded  the  mon- 
ey due  on  the  notes,  but  plaintiff  refused  to 
pay  any  part  thereof,  except  upon  terms  In- 
volving a  modification  of  the  contract  and 
agreement;  that  by  such  refusals  he  forfeit- 
ed all  rights  under  the  contract,  etc.;  that 
April  22,  1902,  defendant  conveyed  the  lots 
in  dispute  to  Delia  Gwinn;  that  long  before 
the  commencement  of  this  suit  plaintiff  kne.w 
defendant  had  sold  and  conveyed  tbe  lots  to 
Delia  Gwinn,  and  that  defendant  bad  no 
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power  or  control  over  said  premises,  and  for 
that  reason  knew  this  defendant  was  unable 
to  convey  said  premises,  or  any  part  thereof, 
to  plaintiff." 

Defendants  Gwlnn  answer  for  themselves, 
setting  up  title  to  the  lots  in  dispute  by  virtue 
of  a  warranty  deed  executed  by  defendant 
Krall  to  Delia  Gwlnn  on  the  22d  day  of 
April,  1902.  There  seems  to  be  no  dispute 
as  to  the  conveyance  by  defendant  Krall  to 
Delia  Owlnn  at  the  time  and  in  the  manner 
alleged. 

After  hearing  all  the  evidence  ottered  and 
received  by  all  the  parties  to  the  action,  the 
cotirt  made  its  findings  of  fact  and  conclu- 
sions of  law,  and  ordered  Judgment  accord- 
ingly. The  court  finds:  (1)  That  on  or  prior 
to  April  2,  1900,  defendant  Krall  was  seised 
In  fee  simple  of  the  lots  in  dispute,  and  that 
on  said  day  plaintiff  and  defendant  Krall  en- 
tered Into  the  written  contract  set  out  In  the 
complaint;  (2)  that  plaintiff  has  not  paid  the 
promissory  notes,  with  the  Interest,  as  agreed, 
or  at  all,  etc.;  (3)  that  John  Krall  did  not 
remove  the  buildings  upon  lots  1  and  2  in 
Krall's  Addition,  as  mentioned  In  the  agree- 
ment of  April  2,  1900,   until  about  July  1, 

1901,  and  that  O.  W.  Smith  has  not  built  or 
constructed  any  residence  of  any  nature  or 
kind  upon  lots  3  and  4,  described  in  the  con- 
tract; (4)  that  plaintiff  never  at  any  time 
prior  to  the  sale  of  the  property  covered  by 
said,  contract  of  April  2,  1900,  to  Delia 
Gwlnn,  tendei-ed  to  John  Krall  the  amount 
due  under  said  contract,  but  at  all  times  neg- 
lected and  refused  to  pay  the  full  amount 
due  according  to  the  terms  of  said  contract, 
and  that  O.  W.  Smith  paid  the  taxes  upon 
said  property  after  the  execution  of  said  con- 
tract.   The  fifth  finding  is  that  on  April  22, 

1902,  Krall  sold  and  conveyed  to  Delia  Gwlnn 
the  lots  in  controversy,  and  that  the  consider- 
ation was  91807;  that  plaintiff  had  knowledge 
of  said  sale  not  later  than  April  24,  1902; 
tliat  the  notes  above  referred  to  were  re- 
tnmed  to  plaintiff,  and  he  was  notified  that 
he  liad  forfeited  his  right  under  the  contract 
above  referred  to;  that,  at  the  time  of  the 
said  sale  above  referred  to,  plaintiff  had  not 
paid  or  tendered  the  amount  due  under  the 
contract  referred  to  in  paragraph  2  of  plain- 
tiff's complaint,  although  the  plaintiff  had 
been  requested  to  make  such  payments  and 
to  comply  with  said  contract  by  defendant 
Krall.  The  sixth  finding  is  that  on  or  about 
the  2d  day  of  August,  1902,  the  plaintiff  stat- 
ed to  defendant  Krall  that  he  was  ready  to 
pay  the  amounts  due  under  said  contract, 
including  principal  and  interest,  and  exhib- 
ited a  roll  of  money  at  said  time,  without 
counting  the  same  out  to  the  defendant;  that 
Krall  notified  plaintiff  at  said  time  that  he 
had  sold  said  property,  and  had  nothing  fur- 
ther to  do  with  the  same. 

As  conclusions  of  law,  the  court  finds  that 
the  plaintiff  failed  to  comply  with  the  terms 
of  the  agreement  set  forth  in  plaintiff's  com- 


plaint, and  had  forfeited  his  right  to  convey- 
ance under  said  contract,  and  is  not  entitled 
to  the  specific  performance  of  the,  same. 

Counsel  for  appellant  Insist  that  the  evi- 
dence was  insufiiclent  to  sustain  the  findings 
and  decision  of  the  court.  We  find  a  very 
complete  record  in  the  case,  and  the  attor- 
neys have  favored  the  court  with  exhaustive 
briefs  on  all  the  issues  involved.  There 
seems  to  be  no  dispute  as  to  most  of  the 
facts.  The  contract  for  the  sale  of  tte  lots 
by  Krall  to  Smith,  date,  amount,  terms,  and 
conditions,  are  all  shown  by  the  record.  The 
Second  contract  entered  into  is  somewhat  in 
dispute,  Krall  testifying  that  he  has  no  recol- 
lection of  the  clause  therein  providing  that 
the  removing  of  the  buildings  should  be  a  part 
of  the  consideration  for  the  sale  of  the  lots, 
but  he  does  not  dispute  the  fact  that  he  did 
enter  into  the  two  contracts.  It  is  also  be- 
yond dispute  that  respondent  Krall  did  not 
more  the  buildings  from  the  lots  as  contem- 
plated by  the  contract  until  about  11  months 
after  he  should  have  done  so  It  is  further 
shown  that  he  ignored  repeated  requests  from 
appellant  to  comply  with  the  contract  by  the 
removal  of  the  buildings,  but  finally,  about 
July  1,  1901,  he  did  remove  the  buildings. 
It  is  disclosed  by  the  record  that  neither 
party  to  this  transaction  acted  in  good  faith 
toward  the  other;  respondent  insisting  on 
appellant  paying  the  notes,  with  interest, 
when  due,  notwithstanding  he  bad  failed  to 
comply  with  the  clause  in  the  contract  for 
the  removal  of  the  buildings.  On  the  other 
hand,  appellant  seeks  to  constitute  himself 
the  arbitrator  of  the  shortcomings  of  re- 
spondent, and  refuses  to  pay  the  notes,  with 
the  interest,  as  provided  for  in  the  notes  and 
contract.  The  two  contracts  are  not  diffi- 
cult of  construction.  Appellant  agreed  to  pay 
a  fixed  consideration  for  this  property,  and 
paid  ?150  at  the  time  of  the  execution  and 
delivery  of  the  contract  and  notes,  and  also 
agreed  to  pay  all  taxes  that  might  be  as- 
sessed against  the  property  until  he  got  his 
deed.  This  he  did,  but,  because  respondent 
Krall  did  not  remove  the  buildings  as  per  his 
agreement,  appellant  refuses  to  comply  with 
his  contract,  and  only  proposes  to  pay  such 
amount  on  the  notes  as,  in  his  judgment,  he 
should  pay.  Thus  we  find  them  contending 
up  until  after  the  second  note  fell  due,  and 
soon  thereafter,  respondent  Krall  says,  after 
making  another  demand  for  payment  from 
appellant,  and  being  refused,  he  executed  the 
deed  to  Delia  Gwlnn.  Appellant  cites  a  long 
list  of  authorities  holding  that  either  party  to 
a  contract  of  the  character  before  us,  before 
forfeiture,  should  give  reasonable  notice;  also 
to  the  effect  that  the  party  first  at  fault 
should  not  be  heard  to  complain  of  the  laches 
of  the  other  party.  This  is  unquestionably 
the  rule,  but  do  the  facts  in  this  case  bring 
it  within  the  rule  contended  for?  Courts  of 
equity  do  not  make  contracts  for  parties,  but 
merely  construe  them;   and,  as  we  constiiie 
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the  contract  In  this  case,  time  was  of  the  es- 
sence of  the  contract,  and  both  parties  could 
be  held  to  a  strict  performance  of  it.  If  Mr. 
Krall  was  here  asking  the  court  to  assist  him 
in  requiring  the  plaintiff.  Smith,  to  comply 
with  the  contract,  the  authorities  cited  by 
appellant  would  apply,  and  we  certainly 
would  say  to  him,  "The  trial  court,  by  its 
findings,  says  you  have  also  violated  the 
contract,  and  hence  cannot  be  heard  to  com- 
plain here,  and  you  must  first  make  the  plain- 
tiff whole  in  any  damage  be  may  have  sus- 
tained by  reason  of  your  failure  in  the  per- 
formance of  your  contract."  In  this  case  Mr. 
Krall  is  not  in  court  asking  any  assistance 
from  it.  He  stands  on  his  contract,  and  in- 
sists that  he  only  did  what  the  contract  au- 
thorized him  to  do  when  he  sold  the  lots  to 
Delia  Gwinn.  This  fact  is  conceded  by  ap- 
pellant. He  admits  that  he  never  made  a 
tender  to  respondent  until  after  he  knew  the 
lots  bad  been  sold  and  conveyed  to  another 
party.  In  equity,  the  party  asking  relief 
must  come  into  court  with  clean  hands  and 
good  faith;  and,  as  we  view  It,  neither  party 
to  this  contract  would  have  any  standing  in 
court,  asking  its  assistance  in  the  enforce- 
ment of  this  contract.  We  cannot  refrain, 
how^ever,  from  saying  that  good  faith  and 
honest  dealing  would  have  prompted  Mr. 
Krall  to  have  tendered  back  the  payment  of 
$150  on  the  contract,  as  well  as  the  taxes  on 
the  property  theretofore  paid  by  appellant, 
amounting  to  $48.  This  is  based  on  the 
statement  of  appellant  that  he  had  been 
greatly  damaged  by  the  failure  of  respondent 
to  remove  the  buildings,  and  which  he  assigns 
as  his  reasons  for  not  tendering  to  respondent 
Krall  the  payments  as  they  fell  due.  This, 
however,  did  not  excuse  him  from  a  compli- 
ance with  his  contract.  He  had  entered  into 
a  solemn  obligation  to  meet  tbe  payments  as 
they  fell  due,  and,  before  he  can  be  heard  in 
equity,  he  must  show  that  he  is  not  at  fault 
in  any  of  his  obligations.  In  other  words, 
he  cannot  plead  the  laches  of  Krall  in  Justifi- 
cation of  his  own  shortcomings.  We  think 
we  are  Justified  In  this  conclusion  by  all  the 
modern  authorities  to  which  our  attention  has 
been  called.  We  have  carefully  examined  all 
the  qiiestlons  raised  by  appellant,  and,  whilst 
we  have  not  taken  them  up  in  the  order  nam- 
ed In  the  brief  and  record,  we  do  not  find 
any  error  that  would  warrant  a  reversal  of 
the  Judgment.  We  conclude  that  this  Judg- 
'nent  should  be  modified  to  thfe  extent  that 
the  respondent  Krall  should  be  required  to 
pay  appellant  Smith  the  amount  of  taxes 
paid  on  the  property,  together  with  the  $150 
paid  to  Krall  at  date  of  contract.  • 

The  Judgment  is  modified  as  above  Indi- 
cated—each party  to  pay  their  own  costs— 
and  cause  remanded  for  further  proceedings 
In  harmony  with  this  opinion. 

SULLIVAN,  C.  J.,  and  AILSUIE,  J,,  con- 
cur. 


(t  Idaho,  6481 

HENRY  T.  HERSCHET. 

(Supreme  Court  of  Idaho.     Jan.  30,  1904.) 

WRITTEN    INSTRUMENT— PAJIOL    EVIDENCE- 
WHEN    ADMISSIBLE. 

1.  Under  the  facts  and  circumstances  of  this 
case,  Jield,  that  parol  evidence  is  admissible  tn 
show  that  at  the  time  of  the  execution  of  the 
written  instrument  one  of  the  couditions  speci- 
fied therein  had  been  previously  complied  with 
and  fully  satisfied. 

2.  Further  JiM  that  the  admission  of  extrinsic 
evidence  showing  that  a  condition  named  in 
the  written  instrument  had  been  met  by  tbt- 
party  upon  whom  such  condition  was  imposed 
is  not  a  violation  of  the  general  rule  which  ex- 
cludes parol  evidence  tending  to  vary  or  con- 
tradict the  terins  of  a  written  contract. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bingham  Coun- 
ty; Joseph  C.  Rich,  Judge. 

Action  by  E.  P.  Henry  against  Frank 
Herschey  to  recover  a  balance  on  tbe  pur- 
chase price  of  400  tons  of  hay.  Judgment 
was  entered  in  favor  of  plaintiff,  and  defend- 
ant appealed.    Affirmed. 

Reeves  &  Boyd,  for  appellant  F.  8.  Del- 
trich,  for  respondent 

AILSHIE,  J.  The  facts  of  this  case  as 
disclosed  by  tbe  record  are  substantially  as 
follows:  In  the  fall  of  1807  the  plaintiff  had 
several  stacks  of  lucerfie  hay  in  his  field 
near  Idaho  Falls,  in  Bingham  county,  and, 
being  desirous  of  selling  the  same,  approach- 
ed tbe  defendant,  who  was  at  the  time  feed- 
ing a  large  number  of  sheep  In  that  coimty, 
and  proposed  to  sell  him  this  hay.  After 
some  conversation  over  tbe  matter  they  drove 
out  to  the  field,  and  the  defendant  made  an 
examination  of  the  bay  and  expressed  him- 
self as  being  satisfied  with  the  quality  and 
condition,  and  offered  the  plaintiff  $2.50  per 
ton  for  the  same,  whicli  proposition  was 
thereupon  accepted  by  the  plaintiff.  They 
estimated  the  hay  at  400  tons.  At  that  time 
the  plaintiff  also  told  the  defendant  that 
there  was  a  good  feeding  groimd  near  by 
where  he  could  keep  bis  sheep  during  the 
winter  and  feed  them.  After  an  examina- 
tion of  the  location  defendant  concluded  that 
it  was  a  desirable  place,  and  it  was  agreed 
that  the  bay  as  hauled  from  the  stacks  to 
the  proposed  feedyards  should  be  weighed 
at  what  was  known  in  the  commimlty  as 
"Tautpbaus'  Scales."  located  on  the  road  be- 
tween the  haystacks  and  feeding  grounds. 
After  this  agreement  tbe  defendant  went 
away,  and  while  no  one  is  positive,  yet  it 
seems  that  within  two  days  thereafter  be 
returned  and  found  the  plaintiff  at  one  of 
the  hotels  at  Idaho  Falls,  and  offered  him  $20 
to  release  him  from  the  contract.  Plaintiff 
refused  to  do  so,  and  thereupon  defendant 
paid  him  $200  on  the  bay  previously  pur- 
chased, which  payment  was  made  upon  the 
basis  of  an  estimate  of  400  tons.  After  mak- 
ing this  payment  the  defendant  took  a  blank 

f  a.  See  Evidence,  vol.  SO,  Cent.  Dls.  i  2147. 
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form  from  his  pocket  aud  Inserted  some 
words  and  erased  otbers,  saying  to  plaintiff, 
"Now,  I  don't  want  to  enter  into  any  Iron- 
clad contract  In  the  sale  of  this  hay,"  and 
asked  him  to  sign  the  memorandum  or  re- 
ceipt be  had  Just  filled  out  Plaintiff  there- 
upon signed  the  same,  which  Is  as  follows: 
"Hay  Contract  Idaho  Falls,  Idaho,  Oct. 
14,  1897.  I  hereby  contract  and  agree  to 
sell  to  Frank  Herschey  four  hundred  tons 
lucerne  hay  at  ?2.50  per  ton  and  agree  to 
weigh  the  same  at  Tautphaus'  scales;  said 
Frank  Herschey  as  follows  will  move  said 
hay  or  have  It  moved,  between  November 
30tb  and  February  1st;  said  hay  to  be  of 
good,  merchantable  quality;  payment  to  be 
made  as  follows:  On  demand,  after  weigh- 
ing, and  I  hereby  acknowledge  the  receipt 
of  two  hundred  dollars,  the  same  being  50 
cents  j)er  ton  on  the  above  contract.  E.  P. 
Henry."  Plaintiff  testified  at  the  trial  that 
be  understood  this  document  as  a  mere  re- 
ceipt for  the  money  paid,  and  that  It  was 
signed  by  him  merely  as  an  acknowledgment 
of  part  payment  on  the  hay,  and  that  no  con- 
tract was  discussed  at  that  time,  and  no 
other  contract  was  made  or  entered '  Int^, 
and  that  this  payment  was  made  In  part  per- 
formance of  the  contract  made  at  the  time 
the  hay  was  examined  by  defendant.  There 
is  no  substantial  difference  or  dispute  as  to 
the  facts  and  circumstances  of  the  execution 
of  this  Instrument.  A  few  days  later  the 
defendant  sold  and  assigned  bis  interest  In 
the  contract  to  one  Wright,  who  thereafter 
took  possession  of  the  bay  and  tore  down  all 
the  stacks,  baled  a  portion  of  It,  and  caused 
a  part.  If  not  all,  of  the  remainder  to  be 
hauled  away.  At  any  rate,  all  of  the  hay 
was  either  removed  or  destroyed,  and  the 
plaintiff  took'  no  further  notice  of  It.  No 
further  payment  was  ever  made  to  plaintiff 
on  account  of  this  contract  notwithstanding 
the  fact  that  he  repeatedly  called  upon 
Herschey,  the  defendant  to  pay  the  balance. 
Herschey  always  insisted  on  referring  the 
plaintiff  to  his  assignee,  Wright,  while  the 
plaintiff  Insisted  that  he  had  nothing  to  do 
with  Wright,  but,  rather,  looked  to  the  de- 
fendant with  whom  he  bad  contracted.  The 
matter  ran  along  for  some  time  In  this  con- 
dition, and  finally  this  present  action  was 
Institnted  In  the  district  court  to  recover 
the  balance  due  In  the  sum  of  $800,  together 
with  1260  Interest. 

Upon  the  trial  the  plaintiff  testified  to  the 
facts  as  above  set  out.  The  defendant  in- 
terposed objections  to  any  parol  evidence  as 
to  what  the  contract  had  been,  or  any  of  the 
conditions  or  circumstances  under  which  It 
was  entered  Into,  for  the  reason  that  the  same 
had  been  reduced  to  writing.  At  the  time  the 
objection  was  made  no  written  contract  was 
produced,  and  the  plaintiff,  although  cross- 
examined  at  that  time  concerning  any  writ- 
ten contract  stated  that  all  the  writing  which 
he  had  seen  was  merely  a  receipt  for  the 
money  paid,  and  that  the  receipt  might  pos- 


sibly contain  some  memoranda  made  at  the 
time,  but  that  he  had  not  seen  the  same 
since  he  signed  It.  The  court  overruled  the 
objections  and  admitted  the  evidence.  On 
cross-examination  of  the  plaintiff  he  identi- 
fied the  Instrument  above  set  out,  and  It  was 
thereupon  introduced  by  the  defendant. 

The  principal  objection  raised  by  the  ap- 
pellant upon  this  appeal,  and  the  only  one  of 
importance.  Is  the  action  of  the  court  In  ad- 
mitting parol  evidence  as  to  the  terms,  con- 
ditions, and  circumstances  of  this  contract 
This  objection  really  reduces  Itself  still  fur- 
ther, as  it  appears  from  the  record  that  the 
only  purpose  of  urging  it  was  to  prevent  evi- 
dence showing  that  the  particular  and  spe- 
cific hay  bought  was  that  then  stacked  in 
plaintiff's  fields  and  examined  by  defendant. 
Defendant  Insists  that  under  the  terms  of 
this  written  instrument  he  was  entitled  to 
"good,  merchantable"  hay,  and  that  it  was 
afterward  discovered  that  the  hay  which 
plaintiff  had  shown  defendant  was  not  such 
a  class  and  quality  of  hay.  Plaintiff,  on  the 
other  band,  contends  that  he  sold  defendant 
this  specific  hay,  and  that  defendant  exam- 
ined the  same  and  was  satisfied  to  accept  It, 
i  and  that  the  contract  was  made  concerning 
this  particular  and  Identical  property,  and 
that  the  same  was  "good,  merchantable"  bay 
at  the  time  the  contract  was  made,  and  that, 
no  fm-tber  question  upon  that  point  could 
thereafter  arise  as  between  the  parties  to 
the  contract.  It  has  been  very  ably  argued 
here  by  counsel  for  appellant  that  the  in- 
strument admitted  In  evidence  Is  a  complete 
contract  within  Itself,  and  that  the  parol  evi- 
dence tended  to  vary  or  contradict  the  terms 
of  the  written  instrument,  and  that  there- 
fore, the  court  erred  in  the  admission  of  such 
parol  evidence.  In  the  first  place,  we  think 
that  under  the  facts  and  circumstances  as 
disclosed  In  this  case,  the  Instrument  Intro- 
duced Is  more  In  the  nature  of  a  receipt  and 
memorandum— made  after  the  contract  bad 
been  completed,  and  subject  to  enforcement— 
than  a  complete  contract  between  the  par- 
ties. We  are  also  of  the  opinion  that  the 
parol  evidence  so  admitted  cannot  reasonably 
be  said  to  vary  or  contradict  the  written 
Instrument,  but,  on  the  other  hand,  showed 
that  one  of  the  conditions  named  in  the  writ- 
ten instrument  tiad  been  satisfied  by  the 
plaintiff  prior  to  the  signing  of  the  same. 
The  evidence  In  the  case  fully  convinces  us 
that  the  contract  was  made  with  reference 
to  the  particular  hay  examined  by  the  de- 
fendant upon  the  day  of  their  first  conversa- 
tion, and  that  be  was  then  satisfied  with  it 
and  contracted  with  direct  reference  to  that 
specific  property.  It  appears  that  the  plain- 
tiff was  not  a  bay  merchant,  and  was  not  in 
the  business  of  buying  and  selling  bay,  but 
was  merely  seeking  a  market  for  the  jfroduc- 
tlon  from  his  own  ranch.  The  defendant 
knew  that  fact  and  had  no  reason  to  be- 
lieve or  expect  that  the  plaintiff  would  go 
Into  the  market  and  buy  any  other  or  dlf- 
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ferent  class  or  quality  of  hay  to  fill  this  con- 
tract. For  these  reasons  we  think  the  evi- 
dence was  clearly  admissible  for  the  pur- 
pose of  showing  that  the  requirement  for 
"good,  merchantable"  hay  named  In  the  writ- 
ten Instrument  had  been  satisfied  and  com- 
plied with  prior  to  the  signing  of  that  in- 
strument. 

The  evidence  in  this  case  does  not  fall 
within  the  general  rule  excluding  parol  evi- 
dence varying  or  contradicting  a  written  con- 
tract. While  we  have  not  been  cited  to  any 
adjudicated  case  where  the  facts  were  the 
same  as  in  the  case  at  bar,  still  the  principle 
governing  the  admissibility  of  evidence  under 
very  similar  circumstances  has  often  been 
recognized  by  the  authorities.  See  Bulliley 
V.  Devine,  127  111.  407,  20  N.  E.  16,  3  L.  K. 
A.  330;  Kreuzberger  v.  Wlngfleld,  96  Cal. 
251,  81  Pac.  109;  Allen  v.  Taeoma  Mill  Co. 
(Wash.)  51.  Pac.  372;  Barghoorn  v.  Moore,  6 
Idaho,  531,  57  Pac.  265;  2  Pars.  Contracts, 
550. 

There  are  other  reasons  why  the  appel- 
lant could  not  prevail  In  this  case.  He  and 
his  assignee,  Wright,  used  and  destroyed,  or 
permitted  to  be  used  and  destroyed,  all  the 
hay  which  plaintiff  claims  to  have  sold  him. 
Defendant  made  no  complaint  as  to  the 
quality  of  the  hay;  gave  plaintiff  no  notice 
of  the  alleged  damaged  condition  of  the  hay; 
never  offered  to  make  any  further  payment; 
and,  after  using  and  wasting  all  this  prop- 
erty, he  is  in  no  position  to  be  heard  to  com- 
plain, at  this  late  date,  when  he  is  called 
■upon  to  pay  for  the  property  so  received  or 
destroyed. 

For  the  foregoing  reasons,  the  Judgment 
of  the  lower  court  Is  affirmed,  with  costs  to 
the  respondent 

SULLIVAN,  C.  J.,  and  STOCKSLAGEB, 
J,,  concur. 


(9  Idabo,  S42) 


In  re  KINYON. 


(Supreme    Court   of    Idaho.      Feb.    17,    1904.) 

INTERSTATE     COMMERCE— LICENSE     TAX     ON 

SOLICITORS— RESTRAINT  OF  TRADE 

AND  COMMERCE. 

1.  A  law  requiring  solicitors  taking  orders  for 
goods  and  merchandise  to  obtain  a  license  and 
■pay  a  tax  therefor  is  in  violation  of  the  third 
clause  of  section  8,  art.  1,  of  the  Coustitution 
of  the  United  States,  when  applied  to  perwiis 
acting  as  agents  and  solicitors  for  citizens  of 
otlier  states  in  the  sale  of  property  not  at  the 
time  within  this  state. 

2.  A  manufacturer  of  goods;  who  carries  on 
his  business  of  manufactiu-ing  in  another  state, 
may  send  his  agents  into  this  state  to  solicit 
orders  for  the  products  of  his  mannfactory, 
without  paying  to  the  state  a  license  tax  there- 
for, and  he  is  protected  in  so  doing  by  the  fed- 
eral Constitution. 

3.  Act  March  16,  1901  (Sess.  Laws  1901,  p. 
155),  providiug  for  licensing  of  peddlers,  hawk- 
ers, and  solicitors  taking  orders  for  goods,  is 
uncon.stitutional,  and  an  unwarranted  interfer- 
ence with  interstate  commerce  in  so  far  as  it 


f  1.  See  Commerce,  vol.  10,  Cent  Dig.  (  111. 


attempts  to  impose  such  burden  upon  the  aa- 
tliorized  solicitors  and  agents  of  citizens  of  oth- 
er states  trying  to  introduce  and  sell  their 
goods  in  this  state. 

4.  Where  the  property  prior  to  the  sale  has 
been  transported  to  this  state,  and  becomes 
subject  to  the  jurisdiction  thereof,  a  contract 
concerning  the  same  does  not  look  to  interstate 
transportation  for  its  consummation,  and  is  sub- 
ject to  state  regulations  and  control. 

(Syllabus  by  the  Court.) 

Application  of  Irven  Kinyon  for  ■writ  of 
habeas  corpus.  Writ  waived,  and  petitioner 
discharged. 

Forney  &  Moore,  for  petitioner.  John  A, 
Bagley,  Atty.  Gen.,  and  W.  B.  SOllInger, 
Pros.  Atty.,  for  the  State. 

AILSHIE,  J.  The  petitioner  has  made  an 
original  application  In  this  court  for  a  writ 
of  habeas  corpus,  and  alleges  that  he  Ib  Ille- 
gally and  wrongfully  Imprisoned  and  de- 
tained under  a  charge  of  soliciting  orders 
within  this  state  toe  wrought-Iron  ranges 
manufactured  by  the  Wrought  Iron  Range 
Company  of  St  Louis,  Mo.,  to  be  shipped 
Into  this  state  under  such  orders  and  con- 
tiacts.  It  appears  that  the  petitioner,  a  resi- 
dent of  the  state  of  Washington,  was  solicit- 
ing orders  from  a  price  list  and  by  sample 
carried  with  him  by  horse  and  cart  and  that 
he  had  no  Interest  In  the  goods  for  which  he 
was  soliciting  orders,  but  that  the  same  are 
manufactured  and  kept  In  the  state  of  Mis- 
souri, and  that  upon  the  forwarding  of  such 
orders  the  goods  are  thereupon  shipped  to  the 
agent  for  delivery.  No  license  was  ever  se- 
cured for  this  purpose,  as  required  by  the  act 
of  March  16,  1901  (Sess.  Laws  1901,  p.  155), 
and  the  petitioner  was  accordingly  arrested 
for  a  violation  of  that  act  In  that  he  solicited 
orders  without  first  procuring  a  license  as 
required  by  law.  The  provisions  of  the  act 
Involved  In  this  case  are  as  follows: 

"Sec.  4.  License.  Each  peddler  or  solicitor 
taking  orders  (or  gi-ocerles,  clothing,  hard- 
■n'are,  or  other  mercantile  establishments  shall 
pay  a  license  of  not  less  than  sevens-five 
($75.00)  dollars  nor  more  than  one  hundred 
and  twenty-five  ($125.00)  dollars  per  year." 

"Sec.  8.  Applicable  when.  The  provisions 
of  this  act  shall  not  be  considered  to  apply 
to  runners  traveling  for  wholesale  houses  and 
taking  orders  from  merchants  only,  nor  to 
peddlers  or  hawkers  In  farm  products." 

Section  9  of  the  act  makes  Its  violation  a 
misdemeanor,  and  punishable  by  fine,  or  Im- 
prisonment In  case  of  failure  to  pay  such  fine. 
The  prisoner  was  tried  and  convicted  in  the 
justice's  court  in  and  for  Latah  county,  and 
a  fine  was  thereupon  imposed,  and  on  failure 
to  pay  the  same  he  was  committed  to  the 
custody  of  the  sheriff  of  Latah  county.  Upon 
the  trial  In  the  justice's  court  the  prosecuting 
attorney  for  Latah  county  and  the  attorneys 
for  the  prisoner  entered  into  an  agreed  state- 
ment of  facts,  which  purports  to  embody  all 
the  material  facts  in  the  case,  and  is  as  fol- 
lows: 
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"The  Wrought  Iron  Range  Company  Is  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Missouri,  and  are 
manufacturers  and  wholesale  "dealers  In 
8to\iie  and  ranges  in  the  city  of  St.  Louis,  In 
the  said  state  of  Missouri,  and  with  no  place 
of  business  in  the  state  of  Idaho.  That  the 
defendant  herein  is  the  duly  authorized  solic- 
iting agent  of  the  said  Wrought  Iron  Range 
Company  for  the  sale  of  stoves  and  ranges  In 
the  state  of  Idaho,  and  that,  as  such  agent 
and  solicitor,  the  defendant  herein  has  en- 
gaged in  the  business  of  selling  and  offering 
to  sell  stoves  and  ranges  In  the  said  state  of 
Idaho  by  sample  and  by  list  That  on  the 
2d  day  of  February,  A.  D.  1904,  the  defend- 
ant, as  such  agent,  solicitor,  and  representa- 
tive of  the  said  Wrought  Iron  Range  Com- 
pany, sold,  by  sample  and  by  list,  a  certain 
stove  and  range  of  the  said  Wrought  Iron 
Range  Company  to  one  E.  C.  Lloyd,  In  said 
county  of  Latah,  state  of  Idaho.  That  nei- 
ther the  defendant  nor  the  said  Wrought  Iron 
Itange  Company  paid  any  tax  or  procured  a 
license  from  the  county  auditor  of  Latah 
county  before  engaging  in  said  business  and 
making  said  sale,  as  required  by  the  act  of 
March  16,  1901  (6th  Session  Laws,  p.  155). 
That  prior  to  the  commencement  of  this  ac- 
tion the  board  of  county  commissioners  of 
I^tab  county  fixed  the  license  under  the  act 
hereinbefore  referred  to  as  follows:  Peddler 
or  hawker  on  foot,  ?25  per  year;  peddler  or 
hawker  with  wagon,  $50  per  year;  peddler  or 
solicitor  taking  orders  for  groceries,  clothing, 
hardware,  or  other  merchandise,  $100  per 
year." 

By  agreement  of  the  respective  counsel  for 
the  petitioner  and  the  state,  two  questions 
have  been  submitted  to  the  court  as  the  lead- 
ing and  controlling  questions  which  deter- 
mine the  issue  as  to  whether  or  not  the  peti- 
tioner is  entitled  to  his  discharge.  They  are: 
"First.  Is  the  act  of  March  16, 1901  (0th  Ses- 
sion Laws,  p.  155),  providing  for  the  licensing 
of  peddlers,  hawkers,  and  solicitors,  in  con- 
travention of  section  8,  art.  1,  of  the  Consti- 
tution of  the  United  States?  Second.  Is  sec- 
tion 8  of  the  said  act  of  March  16,  1901,  un- 
constlttitional  and  void  in  this:  that  it  Is  not 
uniform,  and  discriminates  unjustly  against 
this  defendant?" 

The  controlling  question  in  this  case  Is: 
Does  the  act  of  March  16,  1901,  conflict  with 
section  8,  art  1,  of  the  federal  Constitution, 
In  that  it  affects  or  interferes  with  inter- 
state commerce?  It  appears  to  us  that  this 
act  in  no  way  interferes  with  the  Interstate 
commerce  provisions  of  the  Constitution,  un- 
less it  be  in  so  far  as  It  has  .the  effect  of 
Imposing  a  license  tax  upon  agents  or  solicit- 
ors who  obtain  orders  within  this  state  for 
goods  manufactured  and  owned  by  citizens 
of  other  states.  This  question  has  been  so 
repeatedly  discussed  and  passed  upon  by  the 
Supreme  Court  of  the  United  States  that  any 
discussion  thereof  by  u^  Is  entirely  obviated, 
and  we  will  therefore  content  ourselves  with 


a  revIeM-  of  some  of  the  leading  authorities 
from  that  court  in  order  that  we  may  arrive 
at  their  ultimate  conclusion  in  the  premises. 
Robblns  v.  Taxing  District  of  Shelby  County, 
120  U.  S.  497,  T  Sup.  Ct  592,  30  L.  Ed.  697, 
is  one  of  the  leading  authorities  on  this  ques- 
tion, and  has  perhaps  been  cited  more  fre- 
quently than  any  other  case  on  the  particu- 
lar question  here  Involved.  That  was  a 
prosecution  against  Robblns  for  drumming 
or  soliciting  orders  by  samples  within  the  tax- 
ing district  of  Shelby  county,  Tenn.,  for  a 
firm  doing  business  in  Cincinnati,  Ohio,  with- 
out having  procured  a  license  for  carrying  on 
such  business  or  trade,  as  required  by  a  stat- 
ute of  the  state  of  Tennessee  imposing  a  li- 
cense on  drummers  and  other  persons  selling 
goods  by  sample  or  otherwise  for  carrying  on 
such  business  or  occupation.  The  court,  in 
discussing  the  purpose  and  object  of  such  a 
statute,  and  the  power  and  authority  of  the 
state  to  enact  and  enforce  such  a  law,  said: 
"This  kind  of  taxation  is  usually  imposed  at 
the  Instance  and  solidtatlon  of  domestic  deal- 
ers, as  a  means  of  protecting  them  from  for- 
eign competition.  And  In  many  cases  there 
may  be  some  reason  in  their  desire  for  such 
protection.  But  this  shows  In  a  still  strong- 
er light  the  unconstitutionality  of  the  tax. 
It  shows  that  it  not  only  operates  as  a  re- 
striction upon  Interstate  commerce,  but  that 
it  is  Intended  to  have  that  effect  as  one  of  its 
principal  objects.  And  If  a  state  can.  In  this 
way,  impose  restrictions  upon  interstate  com- 
merce for  the  benefit  and  protection  of  its 
own  citizens,  we  are  brought  back  to  the  con- 
dition of  things  which  existed  before  the 
adoption  of  the  Constitution,  and  which  was 
one  of  the  principal  causes  that  led  to  it  If 
the  selling  of  goods  by  sample  and  the  em- 
ployment of  drummers  for  that  purpose  inju- 
riously affect  the  local  interest  of  the  states, 
Congress,  if  applied  to,  will  undoubtedly 
make  such  reasonable  regulations  as  the  case 
may  demand.  And  Congress  alone  can  do  It, 
for  It  Is  obvious  that  such  regulations  should 
be  based  on  a  uniform  system  applicable  to 
the  whole  country,  and  not  left  to  the  varied, 
discordant,  or  retaliatory  enactments  of  forty 
different  states.  The  confusion  Into  which 
the  commerce  of  the  country  ■would  be  thrown 
by  being  subject  to  state  legislation  on  this 
subject  would  be  but  a  repetition  of  the  dis- 
order which  prevailed  under  the  Articles  of 
Confederation."  This  case  was  cited  as  a 
controlling  authority  in  Asher  t.  State  of 
Texas,  128  U.  S.  129,  9  Sup.  Ct  1,  32  L.  Ed. 
368,  the  syllabus  to  which  says:  "The  law  of 
Texas  requiring  every  commercial  traveler  or 
drummer  to  obtain  a  license  and  to  pay  a 
tax  therefor  is  unconstitutional  and  void 
when  applied  to  citizens  of  other  states  so- 
liciting trade  In  Texas."  In  Lyng  v.  Michi- 
gan. 135  U.  S.  161,  166,  10  Sup.  Ct.  725,  34 
L.  Ed.  150,  153,  it  Is  observed:  "We  have  re- 
peatedly held  that  no  state  has  the  right  to 
lay  a  tax  on  Interstate  commerce  In  any 
form,  whether  by  way  of  duties  laid  on  the 
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transportation  of  the  subjects  of  that  com- 
merce, or  ou  the  receipts  derived  from  that 
transportation,  or  on  the  occupation  or  busi- 
ness of  carrying  it  on,  for  the  reason  that 
such  taxation  Is  a  burden  on  that  commerce, 
and  amounts  to  a  regulation  of  it,  which  be- 
longs solely  to  Congress."  Again,  In  McCall 
V.  People  of  the  State  of  California,  13C  U. 
S.  .104,  10  Sup.  Ct  881,  34  L.  Ed.  302,  Mr. 
Justice  Lamar  reviewed  the  previous  author- 
ities on  the  question,  and  approved  the  doc- 
trine announced  in  the  principal  cases.  In 
Brennen  v.  City  of  Titusvllle,  153  U.  S.  28», 
14  Sup.  Ct  829,  38  L.  Ed.  719,  the  plaintiff  in 
error  was  convicted  of  a  violation  of  an  ordi- 
nance of  the  city  of  Titusvllle,  Pa.,  requiring 
all  persons  canvassing  or  soliciting  orders  for 
any  goods  within  the  city  to  first  obtain  a  li- 
cense therefor.  Mr.  Justice  Brewer  there  re- 
viewed the  authorities  again  on  the  question, 
and  said:  "It  is  clear,  therefore,  that  this  li- 
>^ensc  tux  is  not  a  mere  police  regulation,  sim- 
ply inconveniencing  one  engaged  in  inter- 
state commerce,  and  so  only  indU'eetly  affect- 
ing the  business,  but  is  a  direct  charge  and 
burden  upon  that  business;  and,  if  a  state 
may  lawfully  exact  it,  It  may  increase  the 
amount  of  the  exaction  until  all  Interstate 
commerce  In  this  mode  ceases  to  be  possible. 
And,  notwithstanding  the  fact  that  the  rcgu- 
Uitlon  of  interstate  commerce  is  committed 
oy  the  Constitution  to  the  United  States,  the 
litate  is  enabled  to  say  that  it  shall  not  be 
curried  ou  In  this  way,  and  to  that  extent  to 
regulate  It."  In  1002  this  same  question 
again  come  before  the  Supreme  Court  of  the 
Cnlted  States  lu  Stockard  v.  Morgan,  185  U. 
S.  27,  22  Sup.  Ct.  576,  46  L.  Ed.  785,  upon  a 
writ  of  error  to  the  Supreme  Court  of  Ten- 
nessee, and  the  authorities  were  there  re- 
viewed by  Mr.  Justice  Peckham,  and  special 
stress  was  laid  upon  the  Robbins  and  Bren- 
nen Cases,  supra,  and  the  writer  of  the  opin- 
ion concludes  as  follows:  "Although  the  state 
has  general  power  to  tax  individuals  and 
property  within  Its  Jurisdiction,  yet  It  has 
no  power  to  tax  interstate  commerce,  even 
in  the  person  of  a  resident  of  the  state.  We 
regard  this  case  as  within  the  Robbins  and 
other  similar  cases  above  referred  to,  and  it 
follows  that  the  judgment  of  the  Supreme 
Court  of  Temiessee,  holding  the  complain- 
ants liable  to  pay  the  tax  demanded,  was  er- 
roneous." There  Is  an  interesting  and  ex- 
haustive note  to  this  last-cited  case  in  book 
.  46,  page  785,  L.  Ed.  of  Supreme  Court  Re- 
ports, where  the  numerous  authorities  Both 
from  the  federal  and  the  state  courts  are  col- 
lated and  digested;  and,  while  there  appears 
to  be  much  diversity  of  opinion  among  the 
several  state  courts,  there  is  a  uniformity  of 
decision  in  the  federal  courts  on  this  ques- 
tion. The  Robbins,  Asber,  Lyng,  Brennen, 
and  Stockard  Oases  are  referred  to  and  ap- 
proved by  Mr.  Justice  Shiras  In  Caldwell  v. 
\orth  Carolina,  187  V.  S.  622,  23  Sup.  Ct.  229, 
47  L.  Ed.  336.  Norfolk  &  W.  R.  Co.  v.  Sims, 
24  Sup.  Ct  151,  48  L.  Ed.  — ,  decided  by  the 


United  States  Supreme  Court  In  December, 
1003,  seems  to  be  the  last  expression  of  that 
court  upou  this  subject  and  there  again  all 
the  principal  cases  are  cited  with  approval. 

The  only  question  with  us  is  to  asc^tain 
whether  or  not  the  Idaho  statute  above  cited 
falls  within  the  rule  and  principle  announced 
in  this  long  and  uniform  line  of  authorities. 
It  is  conceded  that  the  petitioner  was  not 
the  owner  of  the  goods  for  which  he  was 
soliciting  orders,  and  that  such  goods  were 
at  the  time  the  manufacture  and  property  of 
a  citizen  of  another  state— that  is  to  say, 
the  property  of  the  Wrought  Iron  Range  Com- 

j  pany— and  that  he  was  exhibiting  a  sample. 

I  and  taldng  orders  for  property  to  be  shipped 

j  into  this  state.  We  think  this  case,  as  here 
presented,  fulls  clearly  within  the  rule  an- 

I  nounccd  by  the  highest  judicial  authority  in 
the  land,  and  that,  as  there  construed,  onr 
statute  has  the  effect  of  attempting  to  reg- 
ulate or  interfere,  with  interstate  commerce, 
and  in  that  respect  is  in  violation  of  the 
third  clause  of  section  8,  art  1,  of  the  Con- 
stitutioh  of  the  United  States. 

It  should  be  observed,  however,  that  a  dis- 
tinction has  been  made  where  the  goods  or 
property  at  the  time  of  the  sale  are  within 
the  state,  and  under  the  control  and  care  of 
the  agent  or  'solicitor.  In  such  cases  It  is 
said  that  both  the  property  and  the  business 
or  occupation  are  within  the  jurisdiction  of 
the  state,  and  therefore  subject  to  Its  regula- 
tion and  control,  and  that  any  transaction 
with  reference  thereto  does  not  look  to  Inter- 
state commerce  for  the  carrying  out  and  ex- 
ecution of  the  same.  This  principle  was  an- 
nounced and  distinction  made  In  Emert  v. 
State  of  Missouri,  156  U.  S.  296,  15  Sup.  Ct 
367,  39  Ij.  Ed.  430,  where  Mr.  Justice  Gray 
says:  "The  defendant's  occupation  was  of- 
fering for  sale  and  selling  sewing  machines 
by  going  from  place  to  place  in  the  state  of 
Missouri,  In  a  wagon,  without  a  license. 
There  is  nothing  In  the  case  to  show  that 
he  ever  offered  for  sale  any  machine  that  he 
did  not  have  with  him  at  the  time.  His  deal- 
ings were  neither  accompanied  nor  followed 
by  any  transfer  of  goods,  or  of  any  order 
for  their  transfer,  from  one  state  to  another, 
and  were  neither  interstate  commerce  In 
themselves  nor  were  they  In  any  way  directly 
connected  with  such  commerce.  The  only 
business  or  commerce  In  which  he  was  en- 
gaged was  internal  and  domestic;  and,  so 
far  as  appears,  the  only  goods  In  which  be 
was  dealing  had  become  part  of  the  mass  of 
property  within  the  state.  Both  the  occupc- 
tlon  and  the  goods,  therefore,  were  subject 
to  the  taxing  power  and  to  the  police  power 
of  the  state.  •  •  •  The  necessary  con- 
clusion, upon  authority  as  well  as  upon  prin- 
ciple. Is  that  the  statute  of  Missouri  now  in 
question  is  no  wise  repugrnant  to  the  power 
of  Congress  to  regulate  commerce  am<mg  the 
several  states,  but  Is  a  valid  exercise  of  the 
power  of  the  state  over  persons  and  business 
witbin  Its  borders."    This  distinction  seems 
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to  bav^  worried  the  state  courts  more  than 
any  other  one  thing  arising  out  of  such  leg- 
islation.     Much   confusion   and   uncertainty 
exist  among  the  courts  of  last  resort  of  the 
several  states  as  to  Just  when  such  state  leg- 
islation ceases  to  he  a  valid  and  proper  ex- 
ercise of  the  authority  of  the  state  and  he- 
comes  obnoxious  to  the  federal  Constitution 
and  power  of  Congress  to  regulate  commerce 
among  the  states.    This  feeling  of  uncertain- 
ty has  been  very  forcibly  expressed  by  Judge 
Elliott  of  the  Supreme  Court  of  Indiana  in 
McLaughlin  v.  Glty  of  South  Bend,  126  Ind.  { 
471,  26  N.  B.  185,  10  L.  B.  A.  357,  where  he  j 
says:  "The  current  of  opinion  in  the  federal  i 
courts  runs  far  in  the  direction  of  the  utter  i 
annihilation  of  state  power  In  matters  bear-  j 
ing  nxKjn  commerce  between  the  states,  and,  | 
although  there  may  be  some  police  power  re-  | 
malnlng  in  the  states  enabling  them  to  leg-  j 
islate  concerning  matters  of  interstate  com- 
merce, its  nature  is  very  shadowy,  and  its  | 
extent  narrowly  circumscribed."  I 

We  have  no  desire  or  inclination  to  run  | 
counter  to  the  principles  and  authority  an-  | 
nounced  by  the  supreme  judicial  authority  of  i 
this  country,  vested  with  paramount  juris-  \ 
diction  in  the  interpretation  and  construction  { 
of  the  fundamental  law  of  the  land.    Being  i 
thus  convinced  that  the  statute  here  in  ques- 
tion falls  clearly  within  the  rule  announced, 
and  that  the  petitioner  has  been  unlawfully 
restrained  of  his  liberty,  we  must  order  his 
discharge.    It  is  therefore  ordered  that  the 
petitioner  be  released  from  custody  and  re- 
stored to  his  liberty. 

SULLIVAN,  0.  J.,  and  STOCKSLAGElt, 
J.,  concur. 

{»  Idaho,  808) 

STATE  V.  COLLETT  et  al. 

(Supreme  Court  of  Idaho.     Feb.  11,  1904.)      ! 

LARCENY  —  INFORXfATION  —  nESCRIPTION  OF  1 
PROPERTY  — WHEN  SUFFICIENT —  CONFLICT-  i 
ING    INSTRUCTIONS— NEW   TRIAL.  ' 

1.  An  information  that  charges  the  larceny  I 
of  one  horse  is  not  repuRnant  to  section  7(579  of  | 
the  Revised  Statutes  of  1887  for  want  of  sufll-  | 
c'ient  description.  j 

2.  An  in.structiou  charRing  tliat  the  possession  | 
of  recently  stolen  property  is  in  law  a  strong  ] 
criminating  circumstance  tending  to  show  guilt,  j 
nnless  the  evidence  and  the  facts  and  circum-  | 
stances  proved  show  that  they  may  have  come 
honestly  into  possession  of  the  same,  is  'not 
error,  neither  is  it  in  conflict  with  a  charge  I 
that  possession  of  stolen  property  recently  after  | 
the  tncft,  if  unexplained,  is  a  circ-umstance  tend-  j 
ing  to  show  the  guilt  of  the  possessor.  Still,  I 
in  this  case,  if  the  jury  believe  from  the  evi-  \ 
dence  that  the  defendants  were  placed  iu  pos-  | 
session  of  the  property  by  others,  and  were  i 
honestly  employed  to  deliver  said  property  into  1 
the  possession  of  another,  and  were  at  the  • 
time  of  their  arrest  openly  and  pMi)licly  carry-  i 
ing  out  the  conditions  of  their  employment,  this  I 
is  a  satisfactory  account  of  the  possession  of  I 
the  animal  in  question. 

3.  Where  there  is  a  substantial  conflict  in  the  | 
evidence  on  the  material  issues  involved,  a  new 
trial  will  not  be  granted. 

(Syllabus  by  the  Court.) 

f  1.  6e«  Larceny,  vol.  32,  Cent  Dig.  |  tt. 


Appeal  from  District  Court,  Fremont  Coun- 
ty;  James  M.  Stevens,  Judge.  - 

Samuel  L.  Coliett  and  Samuel  Ireland  were 
convicted  of  grand  larceny,  and  appeal.  Af- 
firmed. , 

Briggs  &  McCutcheon  and  Chalmers  & 
Jones,  for  appellants.  John  A.  Bagley,  Atty. 
Gen.,  for  the  State. 

STOCTKSLAGER,  J.  The  defendants  were 
jointly  charged  with  a  felony;  they  were  con- 
victed, and  each  sentenced  to  serve  a  term 
of  three  years  in  the  State  Penitentiary.  A 
motion  for  a  new  trial  was  made,  which  was 
overruled  by  _  the  court,  from  which  order  de- 
fendants appeal;  they  also  appeal  from  the 
judgment. 

The  information,  after  the  preliminary 
statement,  charges:  "That  Samuel  L.  Gollett 
and  Samuel  Ireland,  on  or  about  the  13tb  day 
of  Jime,  A.  D.  1903,  at  the  county  of  Fre- 
mont, in  the  state  of  Idaho,  did  commit 
the  crime  of  grand  larceny,  committed  as  fol- 
lows, to  wit,  did  willfully,  unlawfully,  and 
feloniously  steal,  take,  l^ad,  drive,  and  carry 
away  one  horse,  then  and  there  being  the 
personal  property  of  S.  H.  Davis,  contrary 
to  the  form,  force,  and  effect  of  the  statute 
in  such  case  made  and  provided,  and  against 
the  power,  force,  and  dignity  of  the  state  of 
Idaho."  Then  follows  the  allegation  that  de- 
fendants had  an  examination  before  an  ot&- 
cer  authorized  to  bold  such  examinations,  and 
were  held  to  answer.  To  this  Information  a 
demurrer  was  interposed  by  the  defendants: 
"(1)  That  the  Information  does  not  state  facts 
sufflclent  to  constitute  a  public  offense.  (2) 
That  the  information  does  not  substantially 
conform  to  the  requirements  of  section  767i» 
of  the  Revised  Statutes  1887  of  Idaho,  in 
this:  that  the  information  is  not  direct  and 
certain  as  to  the  particular  circumstances  of 
the  offense  charged,  and  that  no  description 
of  the  property  alleged  to  have  been  stolen 
by  th'e  defendants  is  given  In  the  Information 
by  which  the  said  property  could  be  identi- 
fied." This  demurrer  was  overruled  by  the 
court,  which  is  assigned  as  error. 

The  Information  charges  that  the  defend- 
ants, naming  them,  on  or  about  a  certain 
date,  did  willfully,  unlawfully,  and  felonious- 
ly steal,  take,  etc.,  one  horse,  the  propert.v 
of  S.  H.  Davis.  We  think  this  language  is 
sufllclent  to  charge  a  public  offense,  and  the 
demurrer,  so  far  as  this  ground  was  concern- 
ed, was  properly  overruled.  Counsel  for  ap- 
pellant in  their  brief  and  also  in  the  oral 
argument  Insist  that  the  description  of  the 
property  Is  insufficient  as  contained  in  the 
Information,  and  that  for  that  reason  the  de- 
murrer should  have  been  sustained.  A  large 
number  of  authorities  are  cited  by  appellant 
in  support  of  this  contention,  and  we  have 
examined  them  with  interest  and  care.  It  is 
Insisted  that  the  Information  does  not  coiu- 
ply  with  the  provisions  of  sections  7677  and 
7(579  of  the  Revised  Statutes  of  1887.  Section 
7677  says:    "The  indictment  must  contain: 
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(1)  The  title  of  the  action  specifying  the 
name  of  the  court  to  which  the  indictment  is 
presented,  and  the  names  of  the  parties;  (2) 
a  statement  of  the  acts  constituting  the  of- 
fense In  ordinary  and  concise  language,  and 
In  such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  luiow  what  is  intend- 
ed." Section  7679  says:  "It  must  be  direct 
and  certain  as  it  regards:  (1)  The  party 
charged;  (2)  the  offense  charged;  (3)  the 
particular  circumstances  of  the  offense  char- 
ged, when  they  are  necessary  to  constitute 
a  complete  offense."  We  thinlc  a  careful 
reading  of  the  information  will  disclose  that 
every  provision  of  these  two  sections  were 
complied  with.  The  defendants  were  noti- 
fied that  they  were  charged  with  the  larceny 
of  9ne  horse,  the  property  of  S.  H.  Davis; 
that  said  charge  is  lodged  in  the  district  'court 
of  FremoAt  county,  and  on  or  about  the  time 
the  larceny  was  committed.  As  we  view  it, 
all  the  elements  of  the  crime  are  charged  to 
these  defendants,  and  hence  the  information 
was  a  statutory  charge  of  larceny.  In  Ter- 
ritory ▼.  Shiply,  4  Mont  486,  2  Pac.  313,  it 
is  said:  "Where  in  an  indictment  the  stolen 
property  is  described  as  sundry  bank  bills 
issued  on  the  authority  of  the  United  States, 
usually  known  as  'greenbacks,'  amounting  in 
all  to  the  sum  of  $580,  such  description  is 
not  sufficient  to  support  the  indictment  or 
enable  the  Jury  to  determine  that  the  stolen 
chattels  were  the  same  referred  to  in  the 
Indictment  The  number,  kind,  and  denomi- 
nation of  the  bills  ought  to  be  given,  or  a 
good  and  sufficient  excuse  for  not  doing  so 
set  forth  in  the  indictment"  People  T.  Ellen- 
wood,  119  Gal.  266,  51  Pac.  553,  was  an  in- 
dictment charging  the  defendant  with  mak- 
ing and  passing  a  fictitious  check.  People 
v.  Ward,  110  Cal.  309,  42  Pac.  894,  was  an 
indictment  charging  the  defendant  with  the 
crime  of  bribery.  It  was  held  that  an  in- 
dictment which  charged  that  defendant  did 
"give  a*  bribe"  to  a  certain  supervisor .  with 
(ntent  to  corruptly  influence  him  in  a  certain 
matter  was  not  sufficient  U.  S.  v.  Cruik- 
shank  et  al..  92  V.  S.  542.  23  L.  Ed.  588,  was 
•in  indictment  which  in  general  language  char- 
ged the  defendant  with  an  intent  to  hinder 
and  prevent  citizens  of  the  United  States  of 
African  descent  th-^rein  named,  in  the  free 
exercise  and  enjoyment  of  the  rights,  prlvi- 
leges,  immunities,  and  protection  granted  and 
secured  to  them,  respectively,  as  citizens  of 
the  United  States  and  of  the  state  of  Louisi- 
ana, because  they  were  persons  of  African 
descent,  and  with  the  Intent  to  binder  and 
prevent  them  in  the  several  and  free  exer- 
cise and  enjoyment  of  every,  each,  all,  and 
singular  the  several  rights  and  privileges 
granted  and  secured  to  them  by  the  Consti- 
tution and  laws  of  the  United  States,  but  did 
not  specify  any  particular  right  the  enjoy- 
ment of  which  the  conspirators  intended  to 
hinder  or  prevent,  was  too  vague  and  gen- 
eral, lacked  the  certainty  and  precision  re- 
quired by  the  established  rules  of  criminal 


pleading,  and  was  therefore  not  good  and 
sufficient.  In  law.  State  t.  Dawes,  75  Me. 
51,  says:  "An  indictment  for  larceny  which 
describes  the  property  stolen  as  'one  case  of 
merchandise  of  the  value  of  six  dollars,'  and 
contained  no  excuse  for  the  want  of  a  more 
full  and  definite  description,'  is  not  sufficient" 
Mervin  v.  People,  26  Mich.  298,  12  Am.  Rep. 
314,  says:  "Information  for  larceny  of  one 
hundred  and  thirty-five  dollars  of  the  prop' 
erty,  goods,  and  chattels  of  C."  Held  bad 
for  uncertainty.  In  Stoilenwerk  ▼.  The  State, 
55  Ala.  142,  it  is  held  that  "  'a  yearling  of 
the  value  of  six  dollars,'  without  the  additloD 
of  any  other  descriptive  words,  is  not  a  suffi- 
cient description  of  the  animal  stolen,  in  an 
indictment  for  grand  larceny  under  the  act 
approved  February  20,  1876  [Acts  1874-76,  p. 
260]."  The  above  is  the  language  of  the  syl- 
labus. Mr.  Justice  Stone,  speaking  for  the 
court,  says:  "Any  animal  in  the  second  year 
of  its  growth  is  a  yearling.  The  description 
in  the  present  indictment  is  too  indefinite. 
It  may  Include  many  animals  for  the  steal- 
ing of  which  the  act  approved  February  20, 
1875,  does  not  provide.  If  the  indictment  had 
charged  that  the  animal  stolen,  describing  it, 
was  an  animal  of  the  cow  kind,  it  would  have 
been  sufficient"  In  State  v.  Brookhouse,  10 
Wash.  87,  38  Pac.  862,  that  court  held  an  in- 
formation which  charges  that  defendant  did 
feloniously  take,  steal,  drive,  or  lead  away 
25  head  of  cattle  is  not  defectlye  because  of 
the  disjunctive  conjunction.  An  information 
which  charges  that  defendant  stole  25  bead 
of  cattle  is  defective  for  uncertainty  of  de- 
scription of  the  property.  As  to  the  latta 
proposition,  Justices  Hoyt  and  Scott  dissent 
The  opinion  was  written  by  Justice  Stiles, 
concurred  in  by  Dunbar,  C.  J.,  and  Andrews, 
J.  State  V.  Morey,  2  Wis.  494, 60  Am.  Dec.  439. 
The  court  held  that  an  indictment  charging 
stealing  of  meat  is  bad  for  vagueness  and  un- 
certainty. The  term  applies  not  only  to  the 
flesh  of  animals  used  for  food,  but  in  a  general 
sense  to  all  kinds  of  provisions.  The  Supreme 
Court  of  North  Carolina,  in  State  v.  Patridc, 
79  N.  C.  655,  28  Am.  Rep.  340,  quotes  with  ap- 
proval the  Wisconsin  case.  Thia  case  involved 
the  theft  of  one  pound  of  meat  valued  at  five 
cents.  Mr.  Justice  Faircloth,  speaking  for  the 
court,  says:  "Such  articles  have  more  specific 
names  in  commerce  and  in  the  country  wtilch 
ought  to  be  employed  in  criminal  proceedings." 
In  Potter  v.  State,  39  Tex.  388,  the  syllabus 
says:  "An  indictment  charging  theft  of  one 
certain  trunk  or  chest  containing  various  ar- 
ticles of  clothing,  Jewelry,  etc.,  is  bad  for 
uncertainty  in  description  of  the  property 
stolen.  The  words  'trunk'  and  'chest'  are 
not  synonymous,  and  the  indictment,  t>elng 
in  the  alternative,  is  bad  for  want  of  cer- 
tainty." It  will  be  observed  that  of  all 
these  cases  cited  by  counsel  for  appellants  In 
support  of  their  contention  that  the  demurrer 
should  have  been  sustained,  but  three  of 
them  contained  a  charge  of  the  larceny  of 
live  stock  of  any  character,  and  the  descrlp- 
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tion  In  neither  of  them  can  be  compared 
'With  the  information  in  the  case  at  I>ar,  which 
distinctly  charges  the  defendant  with  the 
larceny  of  a  horse.  In  the  case  of  State  t. 
Rathljone,  reported  in  the  67  Pac.  186,  this 
court  held  that  an  information  cliarging  the 
larceny  of  two  mares,  without  further  de- 
scription, was  sufficient  The  Attorney  Gen- 
eral cites  a  large  numtier'  of  cases,  among 
them  People  v.  Freeman,  1  Idaho,  322;  12 
Ency.  P.  &  P.  983,  cases  cited;  Perry  v. 
State,  37  Ark.  54;  People  v.  Stanford,  64 
Cal.  227,  28  Pac.  106;  State  v.  Oooch,  60  Ark. 
218,  29  S.  W.  640;  12  A.  &  B.  P.  &  P.  986; 
People  V.  Pico,  62  Cal.  50;  People  t.  Mon- 
Ueth,  73  Cal.  7,  14  Pac.  373.  Many  other 
authorities  are  cited  by  the  Attorney  General 
in  support  of  the  position  that  tl\e  informa- 
tion in  this  case  sufficiently  describes  the 
property  alleged  to  have  been  stolen,  and  an 
examination  of  them  discloses  that  the  courts 
hare  almost  unanimously  held  that  a  de- 
scription of  the  character  before  us  for  con- 
.sideration  has  been  held  to  be  sufficient.  Aft- 
er a  careful  review  of  all  the  authorities 
cited,  we  are  of  the  opinion  there  was  no 
error  in  oTermling  the  demurrer. 

Counsel  for  appellants  urge  that  the  erl- 
dence  was  insufficient  to  justify  the  ver- 
dict or  warrant  the  Judgment  He  says: 
"There  is  no  direct  or  positive  evidence  what- 
ever even  tending  to  contradict  the  explana- 
tion by  defendants  of  their  possession  of  the 
stolen  horse.  The  mere  statements  of  de- 
fendants explanatory  of  their  possession,  if 
rea.souable  and  not  improbable,  is  sometimes 
snfficlent"  This  is  true,  and  should  appeal 
10  the  Justice  and  reason  of  the  Jury  in  their 
deliberations;  indeed  that,  with  other  ques- 
tions of  fact,  are  the  things  the  Jury  are  call- 
ed upon  to  determine.  In  the  case  at  bar 
it  is  evident  the  Jury  was  not  satisfied  with 
the  explanation.  When  the  possession  is  ad- 
mitted, and  it  is  shown  that  the  property 
was  stolen,  it  becomes  the  peculiar  province 
of  the  Jury  to  determine  the  fact  as  to 
whether  or  not  the  explanation  is  satisfacto- 
ry. This  finding  of  the  jury  will  not  be  set 
at  naught  by  this  court,  unless  it  is  shown 
by  the  evidence  that  such  finding  is  errone- 
ous and  unwarranted,  which  does  not  ap- 
pear from  a  careful  reading  of  the  evidence 
in  tills  case,  taken  in  connection  with  the 
circumstances  connecting  the  defendants 
with  the  possession  of  the  horse,  their  state- 
ment to  the  officer,  after  their  arrest,  to  the 
effect  that  they  took  the  horse  because  they 
were  "hard  up"  and  wanted  to  go  to  Canada 
to  start  anew,  and  the  statement  of  defend- 
ant Cbllett  to  witness  Secrist  that  "he  was 
going  to  Oanada  this  fall  after  delivering  the 
stock  to  Potter,  and  he  was  coming  back 
this  fall,  and  then  was  going  to  Canada  and 
meet  Potter  there,  and  there  would  be  a 
whack-up  between  them."  Hyrum  Dudley 
testifies  that  Collett  told  him  that  he  was 
taking  the  horses  to  Monida  to  turn  over  to 
the  "M— V"  and  Mr.  Jenkhis.  Samuel  Har- 
75  P.-18 


rop,  the  sheriff  of  Fremont  county,  testifleil 
that  Collett  said,  in  his  presence  and  la  the 
presence  of  Mr.  Soule,  the  county  attorney, 
Ed.  Littie,  and  Dick  Costell,  that  they  re- 
ceived the  horses  from  Walt  Lewis,  and  were 
hired  to  drive  them  to  the  other  side  of  Vir- 
ginia City  and  turn  them  over  to  Perry  Pot- 
ter; that  they  were  received  by  them  at  the 
stockyards  at  St.  Anthony,  and  that  Lewis 
hired  them  to  drive  them  out  there.  Ooliett 
said  he  thought  the  whole  tiling  was  rotten, 
and  he  thought  it  was  Walt  Lewis'  fault. 
Many  of  these  statements  are  disputed  by  the 
defendants.  If  the  evidence  on  behalf  of 
the  prosecution  was  accepted  by  the  jury  as 
truthful,  then  the  defendants,  and  especial- 
ly Collett  made  contradictory  statements, 
and  the  Jury  was  at  liberty  to  say  that  the 
possession  of  the  horse  was  not  satisfactorily 
explained.  It  will  not  do  to  say  that,  when 
the  defendants  make  statements  that  if  true 
would  show  that  their  possession  was  right- 
ful, the  Jury  must  accept  such  statements 
as  conclusive  until  the  prosecution  overcomes 
them  by  evidence  of  same  character.  Men 
engn  1  in  the  commission  of  crime,  and  es- 
pechiliy  larceny,  are  not  very  liberal  adver- 
tisers of  their  acts,  and  the  pro.<!ecution  would 
certainly  be  hampered  beyond  help  if  it  had 
to  overcome  every  statement  of  the  defend- 
ant as  to  how  he  came  into  the  possession  of 
the  property  alleged  to  have  been  stolen. 
The  jurors,  in  passing  upon  the  question  of 
the  possession  of  the  property,  were  at  lib- 
erty to  consider  everything  said  by  the  de- 
fendants either  before  or  after  the  arrest, 
and  if,  after  hearing  all  the  evidence,  they 
were  satisfied  beyond  a  reasonable  doubt 
that  the  possession  was  obtained  otherwise 
than  as  stated,  and  was  wrongful  and  feloni- 
ous, this  court  should  certainly  not  disturb 
their  verdict  What  we  have  said  on  this 
feature  of  the  case  applies  with  equal  force 
to  the  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  of  the  Jury.  A 
careful  investigation  of  the  evidence  does 
not  convince  us  that  the  Jury  was  unwar- 
ranted in  the  verdict. 

Counsel  for  appellant  call  our  attention  to 
the  case  of  State  v.  Seymour,  reported  in  61 
Pac.  1033,  and  insist  that  under  the  rule 
laid  dow^n  in  that  case  these  defendants 
should  be  granted  a  new  trial.  In  that  case 
it  is  stated  that:  "The  defendant  explained 
his  possession  of  said  animal  by  his  own  tes- 
timony and  that  of  the  witness  Bruce,  and 
if  the  facts  as  stated  by  himself  and  the 
witness  Bruce  are  true  the  defendant  is  not 
guilty  of  the  crime  of  which  he  was  convict- 
ed. The  evidence  is  not  contradicted  in  a 
single  particular,  and  neither  the  defendant 
nor  Bruce  was  impeached."  That  is  not 
true  in  the  case  at  bar.  The  defendants  con- 
tradicted themselves  as  to  how  they  came 
into  the  possession  of  the  horse  or  horses  at 
St  Anthony.  It  is  true  they  say  they  were 
brought  to  the  corral  and  delivered  to  them, 
but  tell  different  stories  as  to  who  brought 
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them  there;  -and  In  their  various  conversa- 
tions they  mention  three  different  parties 
as  the  one  who  brought  the  horses  to  the 
corral.  It  Is  not  probable  this  court  will 
ever  extend  the  rule  established  in  the  Sey- 
mour Case;  but,  construing  that  atithority 
in  the  most  favorable  light  for  the  defend- 
ants, they  are  not  entitled  to  a  new  trial  on 
the  ground  that  they  accounted  for  their  pos- 
session of  the  horse. 

At  the  request  of  the  defendants  the  court 
gave  this  instruction:  "While  possession  of 
stolen  property  recently  after  the  theft,  if 
unexplained,  is  a  circumstance  tending  to 
show  the  guilt  of  the  possessor,  still  in  this 
case,  if  the  Jury  believes  from  the  evidence 
that  the  defendants  were  placed  in  posses- 
sion of  the  property  by  others,  and  were 
honestly  employed  to  deliver  said  property 
into  the  possession  of  Perry  Potter,  and 
were  at  the  time  of  their  arrest  openly  and 
publicly  carrying  out  the  conditions  of  their 
employment,  this  is  a  satisfactory  account 
of  the  possession  of  the  animal  in  question, 
and  removes  every  presumption  of  guilt 
growing  out  of  such  possession,  and  the  Jury 
should  acquit  the  defendants."  The  court 
gave  nineteen  instructions  at  the  retiuest  of 
defendants,  which  cover  every  question,  and 
are  certainly  favorable  to  them,  or  they 
would  not  have  been  requested. 

It  is  Insisted  by  counsel  for  appellants  that 
instruction  3  given  by  the  court  at  the  re- 
quest of  the  prosecution  is  in  conflict  with 
Instruction  No.  1  given  at  the  request  of  de- 
fendants. This  instruction  is  as  follows: 
"In  this  case,  if  the  Jury  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  horse  described  in  the  information  was 
stolen,  and  that  the  defendants  were  found 
in  the  possession  of  the  horse  soon  after  it 
was  stolen,  then  such  possession  is,  in  law,  a 
strong  criminating  circumstance  tending  to 
show  the  guilt  of  the  defendants,  unless  the 
evidence  and  the  facts  and  circumstances 
proved  show  that  they  may  have  come  hon- 
estly into  possession  of  the  same."  We  can 
see  no  conflict  in  defendant's  request  No. 
1  and  the  state's  request  No.  3.  From  an 
examination  of  all  the  instructions  given  by 
the  court,  we  thinic  they  fairly  state  the  law, 
and  the  defendants  have  no  cause  for  com- 
plaint. 

Counsel  for  appellants  Insist  that,  even 
though  this  court  finds  that  Collett  was  prop- 
erly convicted,  there  was  no  evidence  on  be- 
half of  the  prosecution  connecting  Ireland 
with  the  crime,  hence  a  new  trial  must  be 
granted  to  both  defendants.  We  cannot 
give  our  assent  to  this  contention.  Whilst 
the  evidence  connecting  OoUett  with  the 
crime  is  mach  stronger  than  against  Ire- 
land, yet  the  Jury  was  not  satisfied  with 
Ireland's  explanation  of  his  relations  with 
Collett,  and  evidently  believed  they  were 
.lointly  interested  in  the  crime.  We  think 
they  were  Justified  in  this  conclusion. 

Whenever  the  plural  is  used  in  this  opin- 


ion in  referring  to  any  statements  made  by 
the  defendants,  it  Is  intended  to  refer  to 
defendant  Collett,  who,  it  is  shown  by  the 
record,  did  all  tlie  talking,  but  generally  in 
the  presence  of  defendant  Ireland. 

We  Hnd  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

SULLIVAN,  C.  J.,  concurs.  AILSHIE.  J., 
concurs  in  affirmance  of  the  Judgment  as  to 
the  defendant  Collett,  but  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict and  Judgment  against  defendant  Ire- 
land be  expresses  no  opinion. 


(>  Idaho,  673) 

STATE  V.  CHAMBERS. 
(Supreme  Court  of  Idaho.    Feb.  19,  1904.) 

CRIMINAL  LAW— READING  INFORMATION  AND 

STATINO  PLEA  TO  JURY— URGING  JURY 

TO  AQREE^PREJUDICIAL  ERROR. 

1.  Under  section  7855,  Rev.  St  1887,  which 
provides  that  where  the  indictment  or  informa- 
tion charges  a  felony  "the  clerk  must  read  it 
and  state  the  plea  of  the  defendant  to  the  ju- 
ry," a  failure  to  read  the  iudictment  or  infor- 
mation and  state  the  plea  by  the  clerk  or  any 
officer  of  the  court  is  reversible  error. 

2.  On  a  trial  of  a  felony  case,  the  jury,  after 
having  deliberated  for  considerable  time,  re- 
turned into  court  for  further  instructioDs,  and 
thereupon  the  court  gave  them  some  directions 
and  sent  them  back  to  the  jury  room.  On  the 
following  day  they  came  into  court  and  an- 
nounced that  they  could  not  agree,  whereupon 
the  court  reminded  them  of  the  great  expense 
of  such  a  trial  to  the  county,  and  admonished 
them  to  meet  in  a  proper  spirit  of  inquiry  and 
investigation,  and  try  to  get  together,  and  not 
to  have  too  mnch  pride  in  their  iudividual  opin- 
ions, and  that  it  did  not  seem  to  him  that  the 
case  involved  a  great,  deal  of  difficulty,  and 
then  sent  them  back  to  the  jury  room.  After 
again  remaining  out  for  some  time,  they  return- 
ed into  court,  and  announced  that  they  could 
not  agree,  whereupon  the  court  again  admonish- 
ed them,  and  reiterated  practically  all  be  had 
before  said  to  them,  and  told  them  that  they 
should  accommodate  themselves  to  the  condi- 
tion of  affairs  and  come  to  an  agreement,  and 
tliat  the  administration  of  justice  demanded  it. 
and  thereafter  the  jury  returned  and  brought  in 
a  verdict  of  guilty.  Beld,  that  such  instmc- 
tious,  admonitions,  and  urging  by  the  judge 
were  reversible  error. 

3.  Beld,  further,  that  a  verdict  returned  un- 
der such  circimistances  does  not  represent  the 
fair  and  deliberate  judgment  of  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  Lyttleton  Price,  Judge. 

Arthur  Chambers  was  convicted  of  the 
crime  of  forgery,  and  from  the  Judgment  and 
an  order  denying  his  motion  for  a  new  trial 
he  appeals.    Reversed. 

E.  M.  Wolfe,  for  appellant  Atty.  Gen. 
Bagley  and  Daniel  McLaughlin,  Co.  Atty., 
for  the  State. 

STOCKSLAGER,  J.  The  defendant  in 
this  case  was  convicted  In  the  district  court 
In  and  for  Elmore  county  upon  the  charge  of 
forgery,   and  has  appealed  from  the  judg- 

f  1.  See  Criminal  Law,  vol.  14,  Gent.  Dig.  {  2069. 


Digitized  by 


Google 


Idaho) 


STATE  V.  CHAMBERS. 


275 


ment  and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  first  error  complained  of  Is  founded 
upon  the  following  statement  contained  in 
the  bill  of  exceptions:  "Before  the  taking  of 
testimony  neither  the  clerk  nor  any  other 
officer  of  the  court  read  the  information  to 
the  jury  or  Informed  It  of  the  plea  of  de- 
fendant thereto,  and  the  same  was  not  done 
at  any  time."  It  is  contended  by  counsel 
for  defendant  that  under  the  provisions  of 
section  7855,  Rev.  St.  1887,  a  failure  to  read 
the  Information  to  the  jury  and  state  the 
plea  of  the  defendant  before  proceeding  to 
the  introduction  of  evidence  was  error.  It 
Is  insisted  that  a  failure  to  read  to  the  jury 
the  complaint  or  information  made  by  the 
state  against  the  defendant,  and  the  defend- 
ant's answer  or  reply  thereto,  which  is  des- 
ignated by  the  statute  the  "plea,"  left  the 
jury  without  any  issue  to  try,  and  that  a 
verdict  returned  under  those  conditions 
should  be  set  aside.  Section  7855  provides 
as  follows: 

"Sec.  7855.  The  jury  having  been  impan- 
eled and  sworn,  the  trial  must  proceed  In  the 
following  order:  (1)  If  the  Indictment  is  for 
a  felony,  the  clerk  must  read  it  and  state  the 
plea  of  the  defendant  to  the  jury.  In  all 
other  cases  this  formality  may  be  dispensed 
with." 

It  will  be  observed  that  the  foregoing  stat- 
ute provides  that  in  felony  cases  this  pro- 
cedure must  be  followed,  and  that  in  all 
other  cases— that  is,  misdemeanor  cases— it 
may  be  dispensed  with.  The  Attorney  Gen- 
eral argues  on  behalf  of  the  state  that  a  fail- 
ure to  comply  with  this  statute  in  such  cases 
is  a  mere  irregularity  which  will  not  warrant 
the  granting  of  a  new  trial,  and  in  support 
thereof  cites  Territory  v.  Hargrave  (Ariz.) 
25  Pac.  475,  Osgood  v.  State,  64  Wis.  472, 
25  N.  W.  529,  and  People  v.  Sprague,  53  Cal. 
491. 

We  do  not  think  the  Arizona  case  is  in 
point,  for  the  reason  that  the  record  was 
there  silent  as  to  whether  or  not  the  informa- 
tion had  lieen  read  and  the  plea  stated  to  the 
jury.  The  court  disposed  of  that  point  by 
saying:  "In  the  absence  of  such  statement, 
the  presumption  is  that  the  indictment  was 
read  to  the  jury  in  the  ordinary  way.  Legal 
presumption  is  always  in  favor  of  judicial 
proceedings  until  the  contrary  appears." 

The  Wisconsin  case  seems  to  support  the 
position  of  the  Attorney  General,  but  the 
question  is  summarily  disposed  of  by  the 
court  without  giving  any  reason  for  the  rul- 
ing, and  without  citing  the  statute  ui)on 
which  the  contention  was  based.  We  are 
therefore  unable  to  ascertain  whether  that 
decision  rested  upon  a  statute  similar  to 
ours. 

The  California  case  does  not  seem  to  sup- 
port the  position  of  the  Attorney  General, 
for  tlie  reason  that  it  appeared  by  the  rec- 
ord there  that  the  jury  were  repeatedly  In- 
formed of  the  substance  of  the  indictment 


and  the  plea  of  the  defendant  in  the  conise 
of  impaneling  the  jury  and  the  progress  of 
the  trial,  as  well  as  in  the  opening  statement 
of  the  district  attorney.  The  court  there 
said:  "It  appears  from  the  bill  of  exceptions, 
however,  that  during  the  impaneling  of  the 
jury  the  substance  of  the  indictment  and 
plea  were  many  times  repeated;  that  in 
opening  the  case  to  the  jury  the  district  at- 
torney stated  the  substance  of  the  indict- 
ment and  also  defendant's  plea  thereto;  that 
in  the  charge  of  the  court  the  substance  of 
the  indictment  and  plea  were  again  mention- 
ed; and  that  the  defendant  made  no  objec- 
tion to  proceeding  with  the  trial  by  reason 
of  the  failure  of  the  clerk  to  read  the  in- 
dictment or  to  state  the  plea,  nor  in  any  way 
referred  to  the  omission  until  after  the  ver- 
dict had  been  received  and  entered  on  the 
minutes,  and  the  jury  polled  at  defendant's 
request." 

The  identical  question  here  presented  was 
beforsj  the  Court  of  Appeals  of  the  state  of 
Kentucky  twice  during  the  year  1901— Farris 
V.  Commonwealth,  63  S.  W.  615,  and  Hen- 
drickson  v.  Commonwealth,  64  S..W.  954.  In 
the  former  case  the  court  said:  "The  bill  of 
exceptions  shows  that  the  case  was  called  for 
trial,  and  commonwealth  and  defendant  an- 
nounced 'Ready.'  Then  the  jury  was  impan- 
eled and  sworn.  The  indictment  was  not 
read  by  the  commonwealth's  attorney,  or  the 
clerk  of  the  court,  or  any  one  else,  before  the 
trial  began,  or  at  any  time  during  its  progress. 
It  is  insisted  that  the  case  should  be  re- 
versed for  this  reason.  Section  219,  Cr.  Code 
Prac,  reads  as  follows:  'The  clerk,  or  com- 
monwealth's attorney,  shall  then  read  to  the 
jury  the  Indictment,  and  state  the  defend- 
ant's plea.'  This  section  refers  to  what  shall 
next  be  done  after  the  jury  is  sworn  to  well 
and  truly  try  the  issue.  The  indictment  was 
not  read,  as  we  have  said,  and  neither  the 
clerk  nor  the  commonwealth's  attorney  stated 
the  plea  of  the  defendant.  This  provision  of 
the  Code  is  mandatory.  This  court  In  Gallo- 
way V.  Com.,  4  Ky.  Law  Rep.  720,  held  that 
tlie  requirement  of  the  Criminal  Code  that 
the  clerk  or  the  commonwealth's  attorney 
shall  read  the  indictment  and  state  the  plea 
of  the  defendant  to  the  jury  next  in  order 
after  they  are  sworn  to  try  the  issue  is  man- 
datory, and  no  party  can  be  legally  convicted 
unless  it  Is  substantially  complied  with.  It 
also  held  that  where  the  duty  was  performed 
before  the  close  of  the  evidence  for  the  prose- 
cution, while  it  was  still  within  the  power 
of  the  court  to  recall  the  witnesses,  the  sub- 
stantial rights  of  the  defendant  were  not 
prejudiced.  Nor  was  the  mere  fact  that  the 
indictment  was  read  by  the  attorney  employ- 
ed to  prosecute,  instead  of  the  common- 
wealth's attorney,  a  ground  for  a  reversal.  It 
having  been  done  at  the  request  of  the  latter 
officer,  in  the  presence  of  the  court  and  the 
defendant,  without  objection  at  the  time. 
But  in  this  case,  as  we  have  said,  it  was  not 
read  at  any  time  by  any  one,  and  for  that  rea- 
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«on  the  case  Is  reversed  for  proceedings  con- 
ststent  wltti  this  opinion."  It  will  be  ob- 
served from  tbe  foregoing  that  the  Kentucky 
statute  on  this  question  Is  practically  the 
same  as  ours. 

It  has  been  repeatedly  held  by  the  courts 
that  a  verdict  of  conviction  will  be  set  aside 
where  the  defendant  has  never  been  arraigned 
and  no  plea  has  been  entered.  People  v.  Cor- 
bett,  28  Cal.  328;  People  v.  Monagban,  102  Cat. 
283,  36  Pac.  511;  Craln  v.  United  States,  162 
U.  S.  640.  16  Sup.  Ct  952,  40  Ij.  Ed.  1097; 
Pate  V.  SUte,  21  Tex.  App.  198,  17  S.  W.  461; 
People  v.  Oalnes,  62  Cal.  479.  The  courts 
hold  to  this  theory  upon  the  ground  that 
there  is  no  issue  Joined  which  the  jury  can 
try  unless  the  defendant  be  informed  of  the 
-charge  and  his  plea  be  entered.  If  it  be  nec- 
essary to  take  the  plea  in  order  to  have  an 
issue  to  try,  it  seems  to  us  that  It  must  logical- 
ly and  necessarily  follow  that  the  Jury  should 
be  informed  as  to  what  the  charge  against 
the  defendant  Is  and  the  nature  of  his  plea 
thereto.  Under  section  7780,  Rev.  St  1887, 
an  issue  of  fact  arises  In  a  criminal  case  up- 
on the  defendant  entering  any  one  of  three 
separate  and  distinct  pleas.  It  would  there- 
fore seem  to  reasonably  follow  that  the  Jury 
should  be  Informed  both  of  the  charge  made 
against  the  defendant  and  the  nature  and 
character  of  the  plea  entered  by  him.  But 
whatever  the  reason  may  be,  the  question  is 
fully  answered  by  the  statute.  The  Legisla- 
ture have  seen  fit  to  say  that  the  indictment 
must  be  read  and  the  plea  stated  to  the  Jury, 
and  In  the  face  of  this  declaration  by  the  law- 
makers we  are  not  prepared  to  say  that  its 
violation  Is  Immaterial  and  can  be  disregard- 
ed. While  we  do  not  think  It  would  make 
any  material  difference  as  to  whether  the  in- 
formation was  read  and  the  plea  stated  by 
the  clerk  or  some  other  officer  of  the  court, 
we  do  think  that  under  the  express  terms  of 
the  statute  it  must  be  done  by  some  one. 

The  next  error  assigned  by  appellant  is  the 
action  of  the  trial  judge  in  urging  the  Jury 
to  bring  in  a  verdict  and  Instructing  them  as 
to  their  general  duties  as  jurors  after  they 
bad  returned  into  court  and  announced  that 
they  could  not  agree.  This  objection  Is  best 
illustrated  by  here  r^eatlng  the  history  of 
all  the  proceedings  from  the  time  the  evi- 
dence was  closed  by  both  sides  until  the  ver- 
dict was  finally  returned  as  shown  by  the 
record.    It  is  as  follows: 

"After  argument  by  respective  counsel,  the 
court  Instructed  the  Jury  In  writing,  and  the 
case  was  submitted  to  the  J1117,  and  they 
were  sent  out  In  charge  of  a  baiiur,  duly 
sworn  and  cautioned.  Thereaftw,  about  9 
o'clock  p.  m.  of  the  same  day,  the  Jury  was 
brought  Into  court,  and  the  defendant  and 
his  counsel  being  present,  and  the  county  at- 
torney and  other  officers  of  the  court,  except 
the  stenographer,  who  was  absent,  the  court 
asked  the  jury  If  they  had  agreed  upon  a  ver- 
dict. Their  foreman  answered  that  they  had 
not;    that  tbey  wished  certain  instractlons 


read  to  them,  which  b^ng  done,  fhey  retired 
with  the  officer.  Tba:«after,  on  the  evening 
of  the  same  day,  the  Jury  asked  leave  to  come 
into  court  They  were  brought  in,  the  de- 
fendant and  bis  counsel  being  present  also 
the  officers  of  the  court  The  Jury  asked  to 
have  certain  evidence  read  to  them,  which 
was  done  by  the  stenographer,  after  which 
the  court,  among  other  directions,  gave  the 
following  orally.  In  substance,  which  wers 
not  taken  down  by  the  stenographer,  and 
without  consent  of  defendant:  The  court 
will  not  receive  a  verdict  after  12  o'clock.  It 
Is  not  my  own  inconvenience  so  much  as  the 
fact  that  all  the  attorneys  and  officers  must 
be  wakened  np  and  brought  into  court'  The 
jury  then  retired  with  the  officer,  having 
been  duly  cautioned. 

"On  the  next  day,  the  9th,  abont  9:30  a.  m„ 
the  Jury  asked  permission  to  come  Into  court 
They  were  bconght  In,  the  defendant  and  his 
counsel  and  the  officer  of  court  being  pres- 
ent The  jury,  being  asked  U  they  had 
agreed  upon  a  verdict  answered  that  they 
had  not  and  had  practically  agreed  to  dis- 
agree, and  the  following  occurred:  The  court, 
addressing  Mr.  Warrick,  said:  'Do  yon  think 
that  this  jury  could  agree  or  that  further 
consideration  would  bring  the  jury  togetherT 
Warrick:  'I  hardly  think  so.'  Court:  'Have 
you  made  a  strong  effort  to  reach  a  condn- 
slon,  all  of  youf  Warrick:  There  has  been 
a  good  deal  of  trying.'  Court:  'Do  yon  think, 
Mr.  Brown,  that  there  has  been  a  willlng- 
nesa  on  the  part  of  the  jury  to  deci(ie  this 
case  according  to  the  testimony  and  the  ln> 
structlons  of  the  court?  Brown:  'Yes,  shr; 
I  think  that  there  has  been  an  honest  effort 
made  to  get  the  different  factions  togetber. 
From  my  observations,  I  do  not  believe  the 
jury  conid  come  together.'  Court:  'I  do  not 
suppose  that  the  matter  of  expense  ought  to 
enter  Into  your  consideration;  but  you  are 
aware,  of  course,  all  of  you,  that  these  things 
are  very  expensive  to  the  county.  Ton  have 
now  been  out  in  the  neighborhood  of  about 
20  hours— 23  hours.  I  do  not  believe,  gentle- 
men, that  It  is  consistent  with  my  duty  to  re- 
lieve yon  from  your  duty  at  this  stage  of  the 
proceedings.  I  recommend  you  to  meet  In  a 
proper  spirit  of  inquiry,  investigation,  and 
discussion,  and  see  if  you  cannot  get  togeth- 
er, and  avoid,  in  the  meantime,  too  much 
pride  In  your  own  opinions.  As  stated  this 
morning,  it  dees  not  seem  to  me  that  tills  case 
Involves  a  great  deal  of  difficulty.  If  all  the 
Jurors,  in  the  consideration  of  a  question  of 
this  kind,  should  get  in  a  conditloa  of  mind 
where  they  would  not  agree,  we  could  never 
get  anything  done.  Courts  would  be  a  trav- 
i  esty,  and  no  business  would  be  accomplished, 
rights  of  the  state  and  rights  of  the  Individ^ 
ual  would  never  be  enforced.  I  think  I  wiU 
require  you  to  return  to  your  jury  room  again, 
and  let  you  make  another  effort  and  see  If 
yon  cannot  get  together.  You  may  retire  with 
the  bailiff.'  (Qivea  orally  wltl)ottt  defend- 
ant's consents. 
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"About  5  o'clock  of  the  same  day  the  Jury 
was  called  Into  court  by  the  Jud^e,  and  asked 
If  they  had  agreed  upon  a  verdict;  replied 
that  they  bad  not;  whereupon  the  Judge  said; 
'I  t>eg  to  call  your  attention  to  the  fact  that 
when  a  Jury  is  called  to  try  a  case  it  is  not  a 
matter  in  which  there  is  to  be  any  partisan- 
ship for  one  party  or  for  the  other;  and  there 
seems  to  be  no  good  reason  why  you  could 
not  agree  in  a  case  like  this.  You  are  here  to 
perform  a  public  duty.  It  is  a  criminal  case 
in  which  the  public  is  very  much  Interested, 
to  protect  the  public  against  malefactors  and 
for  the  protection  of  the  defendant  against 
unjust  prosecution,  and  it  seems  to  me  that 
you  should  accommodate  yourselves  to  the 
condition  of  atfairs,  and  meet  upon  a  plane 
where  you  can  dispassionately  discuss  the 
question  involved  and  come  to  some  conclu- 
sion. The  administration  of  Justice  in  this 
state  demands  it  These  trials  are  expensive. 
Not  only  that,  but  they  are  Inconvenient  to 
men  engaged  in  business  who  have  to  be  tak- 
en from  their  homes  and  occupations  and 
brought  into  court  to  devote  their  time  to 
business  for  a  while  for  a  compensation 
which  does  not  compensate  them,  and  the 
court  feels  it  its  duty  to  facilitate  the  public 
business  as  much  as  possible,  and  I  shall  re- 
quire you  to  give  this  matter  some  further 
consideration,  and  see  If  you  cannot  agree.' " 

Counsel  for  appellant  says:  "This  Instruc- 
tion could  have  but  one  effect— a  verdict  of 
guilty.  Nothing  is  at  stake  but  the  public 
good;  the  great  expense;  the  protection  from 
malefactors  and  inconvenience  to  business 
men.  I  submit  that  these  are  not  matters  to 
load  upon  a  Jury's  mind  In  the  consideration 
of  an  Important  case." 

It  will  be  seen  from  the  remarks  made  by 
the  trial  Judge  that  he  recognized  the  impro- 
priety of  the  Jury  considering  the  public  ex- 
pense incurred  by  reason  of  the  trial;  but, 
notwithstanding  this  fact,  on  two  occasions 
he  reminded  them  that  the  trial  was  being 
bad  at  a  great  public  expense.  He  also  inti- 
mated to  them  very  strongly  that  he  did  not 
consider  they  bad  been  dispassionately  dis- 
cussing the  question  involved;  and,  again, 
told  them  that  It  did  not  seem  to  him  that 
the  case  involved  a  great  deal  of  difficulty; 
and  further  along  said:  "It  is  not  a  matter 
In  which  there  is  to  be  any  partisanship  for 
one  party  or  the  otbor,  and  there  seems  to  be 
no  good  reason  why  you  could  not  agree  in 
a  case  like  this." 

Jurors  should  be  allowed  to  pass  on  these 
cases  without  having  any  other  conslderatloa 
pressed  upon  them  except  the  evidence  in- 
troduced In  the  case  and  the  instructions  of 
law  grovelling  the  same.  The  question  of 
expense  Is  a  matter  to  be  looked  after  by  the 
-court  and  its  officers,  and  with  that  the  Jury 
have  absolutely  nothing  to  do.  After  the  Ju- 
ry have  returned  into  court  and  Informed  the 
court  that  they  cannot  agree  in  such  a  case, 
it  is  evident  that  some  of  them  are  for  con- 
viction and  others  for  acqnittaL    They  rauat 


also  know,  as  men  of  common  understanding, 
that  It  was  the  duty  of  the  trial  Judge  to  ad- 
vise them  to  acquit  if  he  did  not  think  the 
evidence  sufficient  to  warrant  a  conviction, 
and  when  he  did  not  so  instruct, them,  and 
yet  told  them  that  It  was  a  simple  matter, 
about  which  there  should  be  no  difficulty  or 
dispute,  it  must  have  been  appareUt  at  once 
that  the  court  was  of  the  opinion  that  there 
should  be  no  difficulty  In  convicting  the  de- 
fendant. We  do  not  think  it  is  proper  for  the 
trial  judge  to  advise  a  Jury,  after  they  have 
announced  that  they  cannot  agree,  that  it  is- 
their  duty  to  yield  up  their  personal  views, 
and  not  to  have  too  much  pride  in  their  indi- 
vidual opinions.  Such  advice,  if  given  along 
with  the  general  instructions  to  the  Jury 
prior  to  their  retiring  to  deliberate  upon  the 
matter,  would  not  have  the  same  effect  as  it 
must  necessarily  have  after  the  Jury  liave 
returned  and  reported  that  they  cannot  agree, 
for  the  reason  that  when  the  instructions  are 
first  given  the  Jury  have  not  yet  heard  the 
law  In  the  case,  and  are  not  presumed  to 
have  formed  any  definite  or  fixed  opinion  as 
to  the  guilt  or  innocence  of  the  defendant; 
but  It  Is  certain,  when  they  report  that  they 
cannot  agree,  that  they  have  all  formed  quite 
fixed  and  definite  opinions  on  the  matter. 
The  court  erred  in  the  course  of  his  discus- 
sion with  the  Jury  upon  their  repeated  re- 
.  turns  Into  court;  and  while  we  are  not  in- 
clined to  single  out  any  particular  expression 
which,  standing  alone,  we  should  say  is  cause 
of  reversal,  taking  the  whole  of  these  re- 
marks together,  and  the  circumstances  and 
conditions  as  illustrated  by  this  record,  we 
have  no  doubt  of  Its  effect  upon  the  Jury. 
It  Is  safe  to  say,  with  reasonable  certainty, 
that  this  particular  Jury  would  never  have 
returned  a  verdict  In  the  case  except  for  the 
repeated  admonitions  given  them  by  the 
court  We  do  not  think,  under  such  condi- 
tions and  circumstances,  that  the  verdict  re- 
turned represents  the  fair  and  deliberate 
Judgment  of  the  Jury. 

A  great  many  authorities  have  been  cited 
by  the  respective  counsel  In  this  case,  and 
there  Is  considerable  discussion  among  the 
courts  as  to  Just  when  such  remarks  be- 
come prejudicial.  It  should  be  observed, 
however,  that  in  many  of  the  authorities  cit- 
ed by.  the  Attorney  General  on  this  point 
the  Instructions  as  to  the  duty  of  Jurors  was 
given  by  the  court  In  the  first  instance  in  the 
body  of  the  general  charges.  It  Is  true  that 
in  some  of  the  cases  the  Instructions  were 
given  after  the  jury  had  returned  Into  court 
for  further  Instructions.  One  of  the  best 
discussions  on  this  particular  question  to 
which  oar  attention  has  been  called  Is  found 
in  State  v.  Bybee,  17  Elsu.  462,  where  Mr.  Jus- 
tice Brewer,  speaking  for  the  Kansas  So- 
preme  Court,  said: 

"It  seems  to  us,  under  these  drcnmstan- 
ces,  that  the  remarks  of  the  learned  court 
were  calculated  to  exert  too  strong  a  pres> 
sure  upon  the  Jury  in  favor  of  the  agree- 
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ment.  It  may  not,  perhaps,  be  possible  to 
siugle  out  any  particular  sentence,  and  say 
that  tbis  is,  strictly  speaking,  and  taken  by 
itself,  erroneous,  and  sufficient  to  justify  a 
reversal,  though  there  are  some  that  seem 
to  trespass  a  good  deal  on  the  right  and  duty 
of  each  juror  to  the  free  exercise  of  his  in- 
dividual judgment.  Yet  the  general  impres- 
sion of  these  instructions,  as  we  read  them, 
and,  as  it  seems  to  us,  must  have  been  re- 
ceived by  the  jury,  is  that  the  jury  ought,  by 
compromise  and  surrender  of  Individual  cou- 
victions,  if  necessary,  to  come  to  an  agree- 
ment, and  that  a  failure  to  do  so  would  be 
an  imputation  upon  both  jury  and  court. 
Now,  while  a  court  may  properly  call  the  at- 
.  toQtion  of  the  jury  to  many  matters  which 
increase  the  desirability  of  an  agreement, 
such  as  the  time  already  taken,  the  Improb- 
ability of  securing  additional  testimony,  the 
general  public  benefit  in  a  speedy  close  of  a 
litigation,  and,  at  least  In  cases  where  the 
matters  at  stake  are  of  minor  importance, 
the  question  of  expense  to  the  parties  and 
the  public,  yet  no  juror  should  be  influenced 
to  a  verdict  by  a  fear  of  personal  disgrace 
or  pecuniary  injury.  No  juror  should  be  in- 
duced to  agree  to  a  verdict  by  a  fear  that  a 
failure  to  so  agree  would  be  regarded  by  the 
public  as  reflecting  upon  either  bis  intelli- 
gence or  his  integrity.  Personal  considera- 
tion should  never  be  permitted  to  influence 
his  conclusions,  and  ^be  thought  of  them 
sliould  never  be  presented  to  him  as  a  mo- 
tive for  action.  Nor  do  we  think  the  illus- 
tration given  by  the  learned  judge  a  happy 
one.  ^A  verdict  is  the  expression  of  the  con- 
currence of  Individual  judgments,  rather 
than  the  product  of  mixed  thoughts.  It  is 
not  'the  theory  of  jury  trials  that  the  in- 
dividual conclusions  of  the  jurors  should  be 
added  up,  the  sum  divided  by  twelve,  and  the 
quotient  declared  the  verdict,  but  that  from 
the  testimony  each  individual  juror  should 
be  led  to  the  same  conclusion;  and  tbis 
unanimous  conclusion  of  twelve  different 
minds  is  the  certainty  of  fact  sought  in  the 
law.  Especially  i»  this  true  in  criminal 
trials.  Here  should  no  thought  of  compro- 
mise be  tolerated.  Before  the  state  can  fair- 
ly demand  the  conviction  and  punishment  of 
an  alleged  criminal,  the  twelve  jurors  should 
each  be  led  from  the  testimony  to  a  clear 
conviction  of  his  guilt" 

The  same  question  was  considered  in  State 
V.  Ivanhoe  (Or.)  57  Pac.  817,  where  many  of 
the  authorities  are  reviewed. 

In  Randolph  v.  Lampkln,  90  Ky.  552,  14  S. 
W.  639,  10  L.  R.  A.  87,  it  was  said:  "And  as 
the  actual  finding  shows  evidence  of  a  com- 
promise of  opinion,  and  yielding  by  some  of 
the  jury  of  their  previous  announced  uualteni- 
ble  conviction,  we  tliink  the  verdict  cannot 
be  recorded  as  the  result  of  deliberate  judg- 
ment, and  was  brought  about  by  the  sup- 
posed paramount  duty  of  the  jury  to  agree 
upon  a  verdict,  rather  than  by  free,  unbiased 
conviction  of  what  their  verdict  should  be; 


I  and,  whenever  the  interference  of  the  court 
I  seems  to  have  had  such  effect  upon  the  jury, 
I  the  verdict  ought  to  be  set  aside." 

In  State  v.  Fisher  (Mont.)  59  Pac.  919,  the 
Supreme  Court  of  Montana,  In  considering 
this  question,  announced  their  opinion  as  fol- 
loM's:  "The  judge  should  not  have  address- 
ed the  jury  as  he  did.  It  was  improper  for 
him  to  direct  the  attention  of  the  jury  to  the 
expense  incident  to  a  new  trial  as  a  reason 
why  they  should  reach  a  verdict.  Whether 
this,  of  Itself,  requires  a  reversal,  we  do  not 
decide.  The  more  serious  error  lies  In  the 
intimation  that  the  judge  believed  the  de- 
fendant guilty.  If  he  believed  that  the  evi- 
dence was  not  of' sufficient  weight  to  sustain 
a  verdict,  the  manifest  duty  of  the  court  was 
to  advise  an  acquittal;  in  other  words,  if 
the  judge  was  of  the  opinion  that  the  defend- 
ant, if  convicted,  should  be  granted  a  new 
trial  because  of  the  Insufficiency  of  the  evi- 
dence, the  jury  should  have  been  advised  to 
return  a  verdict  of  not  guilty.  •  •  •  If, 
In  the  opinion  of  the  judge,  the  evidence  was 
sufficient  to  warrant  the  submission  of  the 
case  to  the  jury,  the  weight  of  the  evidence 
was  not  for  him  to  determine.  It  seems 
clear,  also,  that  by  the  impromptu  oral 
charge  and  comments  the  jury  were  given  to 
understand  that  the  judge  entertained  no 
doubt  of  the  verdict  which  ought  to  be  ren- 
dered, and  the  trend  of  his  remarks  was 
certainly  calculated  to  Impress  the  jury  that, 
in 'bis  opinion,  the  verdict  should  be  one  of 
guilty.  His  opinion  upon  the  weight  of  the 
evidence  and  the  guilt  of  the  defendant  was 
not  expressed  In  direct  language,  but  It  was 
Implied." 

To  the  same  effect  are  People  v.  Klndelberg- 
er  (Cat.)  84  Pac.  862,  and  People  t.  Sheldon, 
156  N.  Y.  268,  60  N.  a  840,  41  L.  R.  A.  644. 
66  Am.  St.  Rep.  664. 

The  question  Is  also  presented  as  to  the 
propriety  of  the  trial  court  In  giving  these 
last  instructions  or  directions  to  the  Jury 
orally,  but,  since  that  question  will  probably 
not  arise  upon  another  trial  of  this  cause, 
we  express  no  opinion  as  to  that  point. 

For  the  foregoing  reasons,  the  judgment 
must  be  reversed,  and  it  Is  so  ordered,  and  a 
new  trial  granted. 

SULLIVAN,  C.  J.,  and  AILSHIB,  J.,  con- 
cur. 


(U  OU.  6*3) 

In  re  FRENCH  &  HOLMES. 

TIMKEN  ROLLER  BEARING  AXLE  CO. 
V.  WALTON. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1904.) 

APPEAL— RKCORD— REVIEW— EVIDENCB—     . 
BANKRUPTCY. 

1.  Where  the  record  in  this  court  in  a  case 
on  appeal  does  not  show  that  it  contains  all  the 
evidcuce  presented  at  the  heariiiR  below,  it 
presents  no  error  that  can  be  reviewed  by  thia 
court,  arising  upon  a  question  of  evidence. 
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2.  Eridence  taken  at  tbe  hearing  of  a  cause 
before  a  referee  in  bankruptcy,  in  order  to  be 
made  a  part  of  the  record  on  appeal,  must  be  in- 
cluded in  the  record  certified  to  the  district 
court,  and  the  certificate  of  the  referee  must  be 
such  as  to  show  to  the  court  on  appeal  that  it 
is  the  evidence  so  taken  before  him. 

3.  Where  the  certificate  of  the  referee  in  a 
cause  in  bankruptcy,  certified  to  the  district 
court,  is  silent  as  regards  any  evidence  taken 
before  him,  and  in  fact  the  record  does  not 
include  any  evidence,  and  where  a  subsequent 
certificate  attached  to  certain  evidence  shows 
that  the  evidence  sought  to  be  made  a  part  of 
the  record  was  not  certified  to  the  district  court 
until  six  days  after  the  district  court  had  af- 
firmed tbe  findings  and  judgment  of  the  referee, 
such  evidence  is  not  properly  in  the  record  of 
the  cause  on  appeal  from  the  district  court  to 
this  court.  The  record  therefore  presents  no 
question  for  review,  arising  on  the  evidence. 

(Syllabus  by  tbe  Court.) 

Eirror  from  District  Court;  before  Justice 
Beanchamp. 

In  tbe  matter  of  French  &  Holmes,  bank- 
rupts. Th^e  TlmkMi  Roller  Bearing  Axle 
Company  filed  a  claim  with  Tell  W.  Walton, 
trustee  in  bankruptcy.  From  a  Judgment  for 
the  trustee,  tbe  claimant  brings  error.  Af- 
firmed. 

A.  M.  McCarty,  J.  W.  Bird,  and  W.  H.  C. 
Taylor,  for  plaintiff  in  error.  Mackey  &  Si- 
mons and  E.  S.  Ellis,  for  defendant  In  error. 

PANCOAST,  J.  This  was  a  proceeding  in 
bankruptcy.  On  July  21,  1902,  a  pptltlon  In 
bankruptcy  was  filed  against  French  & 
Holmes,  who  were  doing  a  mercantile  busi- 
ness at  Pond  Creek,  Okl.  Thereafter  French  & 
Holmes  were  duly  adjudged  bankrupts,  and 
the  case  was  referred  to  Hon.  C.  H.  Parker, 
referee  In  bankruptcy.  On  August  21,  1902, 
tbe  appellant,  the  Timken  Roller  Bearing 
Axle  Company,  filed  its  proof  o(  claim  with 
the  referee,  consisting  of  two  notes,  amount- 
ing to  1743.54,  which  had  been  given  by 
French  &  Holmes  to  the  Timken  Carriage 
Company,  and  which,  by  the  proof,  were 
shown  to  liave  been  sold  and  assigned  to  the 
appellant.  Tell  W.  Walton  was  appointed 
trustee  of  the  estate,  and  on  October  3,  1902, 
filed  with  the  referee  his  objection  to  the 
claim  of  the  appellant.  The  issues  being 
formed,  a  trial  was  had,  and  after  bearing 
the  evidence  the  referee  found  that  the  Tim- 
ken Carriage  Company,  to  whom  the  notes 
were  originally  given,  had  received  certain 
preferences  by  way  of  payments  made  by  the 
bankrupts,  and  that  the  notes,  having  been 
transferred  by  assignment  only,  were  subject 
to  any  equities  that  might  be  set  up  against 
them;  that  W.  R.  Timken,  who  was  treasurer 
of  the  Timken  Carriage  Company,  was  also 
vice  president  of  the  Timken  Roller  Bearing 
Axle  Company,  and  through  him,  as  such  of- 
ficer, the  appellant  received  notice  of  the  out- 
standing equities  against  these  notes,  in  the 
nature  of  preferential  payments. 

We  are  met  at  the  outset  with  a  motion  to 
expunge  from  the  record  certain  evidence 
contained  therein,  appearing  on  pages  17  to 
21,  inclusive,  because  such  evidence  is  not 


properly  a  part  of  the  record  in  this  case.  It 
seems,  from  an  examination  of  the  record, 
tfiat  certain  evidence  was  taken  before  the 
referee  In  bankruptcy,  but  that  this  evidence 
was  not  made  a  part  of  the  certified  record 
of  the  referee  to  the  district  court,  and  was 
not  before  the  court,  and  not  considered, 
when  the  case  was  before  the  court  for  deter- 
mination. This  is  made  very  clear  from  an 
examination  of  the  certificate  of  the  referee 
In  bankruptcy,  which  follows  directly  after 
tbe  evidence  contained  in  the  record,  and 
sbows  that  the  certificate  was  not  made  un- 
til the  13th  day  of  March,  1003,  while  tbe 
certificate  of  the  referee,  certifying  the  cause 
to  the  district  court.  Is  dated  February  9, 
1903,  and  the  Journal  entry  of  tbe  court  af- 
firming the  action  of  the  referee  is  dated  the 
7th  day  of  Marcb,  1903— six  days  prior  to 
the  date  of  the  certificate  certifying  the  evi- 
dence contained  In  the  record.  It  is  quite 
clear,  therefore,  that  the  evidence  in  this 
case  Is  not  properly  in  the  record,  and  was 
no  part  of  the  record  when  the  case  was 
heard  by  the  court;  and,  not  being  a  part  of 
tbe  record  theh.  It  cannot  now  be  considered 
by  tMs  court  on  appeal.  Upon  this  record, 
then,  we  must  take  the  findings  of  fact  as  a 
verity,  for  no  presumption  can  be  considered 
against  them.  Upon  the  other  band,  every 
presumption  Is  in  favor  of  their  correctness. 
This  practically  disposes  of  this  case,  as  all 
the  propositions  argued  and  contended  for  In 
tbe  appellant's  brief  require  an  examination 
of  the  evidence  taken  before  the  referee,  to 
properly  decide  them;  but,  even  though  the 
evidence  could  be  considered  as  a  part  of 
the  record  in  this  case,  still  this  court  can- 
not tell  whether  it  Is  all  tbe  evidence  that 
was  taken  at  the  trial,  or  not,  as  the  record 
nowhere  shows  It  to  have  been  all  of  the  evi- 
dence introduced. 

Some  argument  is  indulged  in  to  the  ef- 
fect that  certain  rules  of  equity  practice  with 
regard  to  making  records  on  appeal  should 
control  In  bankruptcy  proceedings;  but, 
whatever  rule  applies— whether  it  is  of  eq- 
uity or  of  statute— the  record  must  in  some 
form  show  that  it  includes  the  entire  evi- 
dence, or  at  least  the  entire  evidence  on  a 
given  proposition,  wliich  the  court  is  asked 
to  consider.  If  this  Is  not  shown  in  some 
form,  this  court  will  not  presume  that  the 
entire  evidence  Is  included  in  the  record,  and 
will  not  reverse  a  case  because  a  finding  of 
fact  Is  not,  seemingly,  supported  by  the  evi- 
dence. 

The  referee  found  that  the  notes  In  con- 
troversy were  two  of  a  series  of  five  given 
by  the  bankrupts  to  the  Timken  Carriage 
Company,  and  assigned  to  the  Timken  Rol- 
ler Bearing  Axle  Company;  that,  within  four 
months  from  tbe  time  of  the  adjudication  in 
bankruptcy,  payments  were  made  by  the 
bankrupts  to  the  Timken  Carriage  Company, 
which  were  held  to  be  a  preference.  This 
court  must  presume  that  sufficient  evidence 
-was  Introduced  to  warrant  this  flncUng,  and. 
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also  tbe  fartber  finding  that,  at  the  time  the 
payments  were  made,  the  bankrupts  were 
insolvent.  It  may  be  conceded  tbat  the  rule 
laid  down  In  Re  Wyly,  8  Am.  Bankr.  R. 
604  (D.  C.)  116  Fed.  38,  is  correct;  that  is, 
that  "the  rights  of  a  purcliaser  or  holder  of 
a  negotiable  instrument,  who  has  taken  it 
for  a  valuable  consideration,  in  the  ordinary 
course  of  business,  before  due,  and  without 
notice,  are  not  affected  by  the  equities  ex- 
isting between  the  antecedent  parties,  nor 
are  they  altered  by  the  terms  of  the  bank- 
ruptcy act."  And  the  rule  is  equally  well 
settled  that  a  negotiable  note  transferred  by 
delivery  or  assignment,  merely,  is,  notwith- 
standing such  transfer,  subject  to  any  ex- 
isting equities  between  the  antecedent  par- 
ties. The  first  rule  laid  down  is  in  cases 
where  the  transfer  Is  made,  without  notice, 
by  indorsement,  in  tbe  usual  course  of  busi- 
ness, while  the  second  is  in  cases  where  the 
transfer  is  by  mere  assignment  or  delivery, 
and  in  such  a  case  the  same  rule  applies  as 
in  the  transfer  of  an  open  account;  that  is, 
that  It  is  transferred  subject  to  any  exist- 
ing equities  between  the  parties,  and  the 
purchaser  must  be  pr^ared  to  meet  all  de- 
fenses against  the  account  tbat  could  be 
urged  against  it  in  the  hands  of  the  original 
holder.  It  may  be  said  that  the  indorsements 
on  the  back  of  these  notes,  as  shown  by  the 
record,  are  sufficient  to  show  that  they  were 
indorsed  In  tbe  ordinary  course  of  business: 
and,  while  this  Is  some  evidence  of  tbat  fact, 
yet  one  cannot  say  that  it  is  all  of  the  evi- 
dence, and  the  proof  of  claim  filed  shows  tbe 
notes  to  have  been  assigned,  and  npwhere  al- 
leges they  were  Indorsed  or  transferred  before 
maturity,  In  the  ordinar}'  course  of  business. 
All  en'ors  complained  of  are  those  arising 
on  questions  of  evidence,  and,  the  record  not 
containing  all  the  evidence.  It  presents  no 
question  for  review  arising  on  the  evidence 
The  judsment  of  the  court  below  must  there 
fore  be  afllrmed.  All  the  Justices  concurring, 
except  BEAUCHAMP,  J.,  who  tried  the  case 
below,  not  sitting. 


(13  Okl.  664) 

BRUCE  T.  CA9ET-SWASEY  CO. 
(Supreme  Conrt  of  Oklahoma.    Jan.  13,  1004.) 

APPKAL-TRANSCRIPT-CERTIFICATE-BILL   OF 
EXCEPTIONS-FILING— AFFIDAVITS. 

1.  Where  a  case  is  presented  to  the  Supreme 
Court  on  appeal  upon  a  transcript  of  tbe  rec- 
ord of  the  court  below,  the  certificate  thereto 
muRt  be  full  and  complete,  and  specifically  show 
that  tbe  record  contains  a  full,  true,  and  com- 
plete trauscript  of  the  record. 

2.  A  bill  of  exceptions  never  becomes  a  part 
of  a  record  until  it  is  filed  in  tbe  trial  court, 
and,  unless  filed,  it  cannot  be  copied  Into  a 
transcript,  and  presents  no  error  to  this  court. 

3.  A  reference  in  a  bill  of  exceptions  to  an 
aflldavit  as  "Exhibit  A,"  and  not  otherwise  in- 
corporated, is  not  sufficient  to  make  it  a  part  of 
tlic  bill  of  exceptions.  It  must  be  annexed  to 
the  bill,  and  be  embodied  in  it,  in  order  to  be  a 
part  of  it. 


4.  Affidavits  used  on  a  motion,  to  become  a 
part  of  the  record  in  such  a  way  as  to  enable 
the  Supreme  Court  to  review  the  same,  must  be 
made  part  of  the  record  by  bill  of  exceptions  or 
incorporated  into  the  case-made. 

(SyUabus  by  the  Court.) 

Error  from  Probate  Court,  Kiowa  County; 
Harris  Finley,  Judge. 

Action  by  the  Casey-Swasey  Company 
against  William  E.  Bruce.  Judgment  for 
plaintiff.    Defendant  brings  error.    Alllrmed. 

Madarls  &  McKeene,  for  plaintiff  in  error. 

PANOOAST,  J.  As  shown  by  the  plaln- 
tlfTs  brief,  this  was  an  action  brought  in 
the  probate  court  of  Kiowa  county.  The 
original  action  was  brought  by  the  defend- 
ant in  error,  the  Casey-Swasey  Company, 
against  D.  C.  Bruce,  to  recover  the  sum  of 
$412.  An  attachment  was  issued  and  levied 
upon  certain  personal  property,  which  was 
claimed  by  the  plaintiff  In  error  as  his  prop- 
erty. The  defendant,  D.  C.  Bruce,  allowed 
the  action  to  go  by  default.  The  plaintiff  in 
error  made  a  motion  to  discharge  the  attach- 
ed property  from  the  writ,  alleging  as 
grounds  therefor  that  he  was  the  owner 
thereof. 

The  case  is  brought  to  this  court  upon 
what  purports  to  be  a  transcript  of  tbe  rec- 
ord. There  is  attached  to  this  record  what 
seems  to  have  been  intended  as  a  bill  of  ex- 
ceptions, together  with  what  purports  to  be 
copies  of  other  papers,  including  motions, 
pleadings,  affidavits.  Judgments,  etc.  That 
part  of  the  record  Intended  for  the  bill  of 
exceptions  contains  the  oral  evidence  which 
seems  to  have  been  introduced  on  the  trial. 
Other  evidence,  in  the  form  of  affidavits,  is 
referred  to  as  exhibits,  but  not  Included  In 
the  bill  of  eltceptions.  Nowhere  In  the  record 
is  the  purported  bill  of  exceptions  shown  to 
have  been  filed  in  the  probate  court  If 
there  ever  was  a  bill  of  exceptions  allowed, 
signed,  and  filed,  there  is  no  transcript  of 
the  same  brought  to  this  court.  The  paper 
purporting  to  be  a  bill  of  exceptions,  instead 
of  being  a  transcript,  is,  if  anything,  what 
was  intended  as  the  original  bill  of  excep- 
tions allowed  by  the  probate  court,  with  bis 
seal  attached,  but  never  filed  so  as  to  make 
It  a  part  of  the  record.  The  certificate  of 
the  probate  Judge  attached  at  tbe  end  of 
the  record  Is  sufficient  in  form  for  a  certifi- 
cate to  a  transcript,  but,  the  record  contain- 
ing matters  that  can  only  be  preserved  and 
brought  to  this  court  by  bill  of  exceptions  or 
case-made,  such  matters  must  be  excluded, 
and  cannot  be  considered  by  this  court 
This  leaves  the  transcript  as  containing  on- 
ly the  Journal  entries  of  orders  made  by  the 
court  and  the  interplea.  This  incomplete 
and  insufficient  record  presents  no  error  to  . 
this  court  for  review.  A  bill  of  exceptions 
never  becomes  a  part  of  a  record  until  duly 
ffied,  and  unless  filed  it  presents  no  error  to 

f  4.  See  Appeal  and  Error,  vol.  S,  Cent.  Dig.  |  SS74. 
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this  court.  Brown  v.  Rhodes,  1  Kan.  364; 
iState  V.  Bohan,  19  Kan.  28;  State  v.  Schoene- 
-wald,  26  Kan.  288. 

After  a  bill  of  exceptions  Is  signed,  filed, 
and  made  a  part  of  the  record  of  an  action, 
It  can  then  be  presented  to  the  Supreme 
Court  in  a  transcript  of  the  case.  Shumaker 
V.  O'Brien.  19  Kan.  476. 

Where  a  party  desires  to  use  that  part  of  a 
record  embraced  in  a  bill  of  exceptions  in 
Iiroceedlngs  in  error,  be  must  obtain  a  cer- 
tified transcript.  He  will  not  be  allowed  to 
use  the  original  of  a  bill  which  was  never 
tiled,  and  therefore  not  a  part  of  the  records 
Jackson  v.  Stoner,  17  Kan.  605. 

A  reference  to  an  affidavit  as  "Exhibit  A," 
not  otherwise  incorporated  In  the  bill  of  ex- 
ceptions, is  not  sutliclent  to  make  it  a  part 
of  the  record.  It  must  be  annexed  to  the 
bill,  and  be  embodied  in  It,  in  order  to  be 
made  a  part  of  it  A.  &  N.  Ry.  Co.  v.  Wag- 
ner, 19  Kan.  335. 

Affidavits  used  on  a  motion,  to  become  a 
part  of  the  record  in  such  a  way  as  to  en- 
able the  Supreme  Court  to  review  the  same, 
must  be  included  in  the  bill  of  exceptions 
or  case-made.  Backus  v.  Clark,  1  Kan.  303, 
83  Am.  Dec.  437;  Altschlel  v.  Smith,  9  Kan. 
90;  Jenks  v.  School  District,  18  Kan.  356. 

The  citation  of  authorities  sustaining  the 
above  propositions  might  be  multiplied  al- 
most without  number.  There  are  no  excep- 
tions whatever  to  the  rule  laid  down.  Other 
defects  appear  in  the  record  that  It  is  deem- 
ed unnecessary  to  notice  here.  There  Is  no 
record  here  that  will  enable  the  court  to  re- 
view the  action  of  the  court  below.  The 
record  presenting  no  error  to  this  court  for 
review,  the  Judgment  of  the  court  below  la 
affirmed.    All  the  Justices  concurring. 


(13  OU.  479) 

SCHOOL   DIST.  NO.   42  v.   PENINSULAR 

TRUST  CO. 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1904.) 

TRUSTEE-ACTION  BY— PETITION. 

1.  Where  a  plaintiff  brings  au  action  in  a 
representative  capacity  as  trustee  or  mortgagee, 
the  petition  should  set  out  the  nature  and  ex- 
tent ol  the  plaintiff's  interest  with  such  cer- 
tainty as  will  enable  the  court  to  determine  the 
plaintiff's  power  to  act. 

2.  A  petition  which  shows  from  the  title  that 
the  plaintiff  is  suing  in  a  representative  ca- 
pacity, as  trustee,  aud  fails  to  show  what  his 
powers  as  trustee  are,  and,  in  the  body  of  the 
petition,  alleges  that  the  plaintiff  is  the  "own- 
er and  holder"  of  the  Instrument,  is  bad  upon 
demurrer. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Garfield  Cotmty; 
before  Justice  McAfee. 

Action  by  the  Peninsular  Trust  Company, 
trustee,  against  School  District  No.  42  (for- 
merly School  District  No.  1),  Garfield  county. 
Judgment  for  plaintlflF,  and  defendant  brings 
erroPi    Reversed. 

On  the  20th  day  of  September,  1894,  School 
District  No.  1  of  O  county,   Okl.,  entered 


Into  a  written  contract  with  the  Grand  Rap- 
ids Seating  Company,  of  Grand  Rapids,  Mich., 
a  corporation  organized  under  the  laws  of  the 
state  of  Michigan,  and  doing  business  at  the 
city  of  Grand  Rapids,  In  said  state,  for  the 
purchase  of  school  furniture  for  said  district, 
and  at  the  date  of  this  contract  an  order  was 
given  by  the  officers  of  said  school  district  to 
snld  company  for  various  Items,  amounting  to 
the  sum  of  $858.25. 

On  the  1st  day  of  October  following,  the 
persons  composing  the  said  school  board  ex- 
ecuted and  delivered  to  said  company  a  note 
In  the  following  form: 

"Territory  of  Oklahoma,  School  District 
Number  One  (1),  O  County.  North  Enid,  O. 
T.,  October  1,  1894.  Two  years  after  date 
we  promise  to  pay  and  hereby  order  the 
Treasurer  of  said  School  District  to  pay,  to 
the  order  of  the  Grand  Rapids  Seating  Com- 
panj',  of  Grand  Rapids,  Michigan,  the  sum 
of  nine  hundred  and  ninety  &  x/ioo  dollars 
with  interest  thereon  from  date  until  paid,  at 
the  rate  of  eight  per  cent,  per  annum. 

"For  School  furniture  and  school  supplies. 

"By  order  of  the  Board  of  School  District 
Number  1  (1)  of  O  county,  Oklahoma  Terri- 
tory. H.  P.  Best,  Director.  G.  S.  Stein, 
Treasurer.    W.  P.  Little,  Clerk." 

What,  If  anything,  went  to  make  up  the 
amount  of  this  note,  besides  the  M^er  already 
mentioned.  Is  nowhere  disclosed  by  the  evi- 
dence; nor  Is  any  complaint  made  in  the  pro- 
ceedings that  the  said  note  was  in  any  man- 
ner, or  to  any  amount,  fraudulent. 

On  the  5th  day  of  April,  1897,  the  said 
school  district  Issued  to  said  Grand  Rapids 
Seating  Company  Its  four  several  warrants, 
each  for  the  sum  of  $200,  which  warrants  are 
In  the  follovrtng  form,  to  wit: 

"No.  308.  Office  of  School  District  Clwk. 
9200.00.  North  Enid,  Oklahoma  Territw?, 
Apr.  5,  1897.  Treasurer  School  District  No. 
1,  County  of  Garfield:  Pay  to  Grand  Rapids 
Seating  Co.  or  order  the  sum  of  Two  Hundred 
no/ioo  dollars  for  to  cancel  note  given  Oct  1, 
1894,  for  school  furniture,  out  of  any  fund  in 
your  possession  raised  or  appropriated  for 
such  purpose.  W.  R.  Swarthout  District 
Clerk.  Alice  N.  Sale,  Director.  To  D.  C. 
Rounds,  Treasurer." 

These  warrants  were  each  presented  to  the 
treasurer  of  said  school  district,  and  by  blm 
indorsed  as  follows: 

"Presented  &  not  paid  for  want  of  funds 
this  5th  day  of  April,  1897.  D.  C.  Rounds, 
School  District  Treasurer." 

The  said  Grand  Rapids  Seating  Company, 
having  become  Involved  and  unable  to  meet 
Its  obligations  to  Its  several  creditors,  on  the 
6th  day  of  July,  1897,  executed  to  the  Penin- 
sular Trust  Company,  of  Grand  Rapids,  Mich., 
its  trust  mortgage,  for  the  purpose  of  secur- 
ing the  payment  of  Its  said  indebtedness  and 
obligations,  therein  and  thereby  transferring 
to  said  Peninsular  Trust  Company  all  its 
property,  of  every  kind  and  nature.  Including 
the  said  four  several  warrants  given  by  the 
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said  school  district  to  the  said  Grand  Rapids 
Seating  Company.  Prior  to  the  commence- 
ment of  this  action  the  name  of  O  county  had 
been  changed  to  Garfield  comity,  and  the 
number  of  said  school  district  from  No.  1  to 
No.  42. 

On  the  3d  day  of  May,  1898,  this  action  was 
commenced  in  the  probate  court  of  Garfield 
county  by  filing  a  petition,  of  which  the  fol- 
lowing is  the  first  cause  of  action: 

"The  Peninsular  Trust  Company,  a  Cor- 
poration, V.  School  District  No.  42,  Formerly 
School  District  No.  1,  Garfield  County,  Ter- 
I'itory  of  Oklahoma.  Petition.  Comes  now 
the  plaintiff,  and  says  that  It  Is  a  corporation 
duly  organized  and  Incorporated  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  state  of  Michigan;  that  the  defendant 
herein  was  at  all  times  hereinafter  mentioned 
or  referred  to,  and  now  is,  a  corporation  duly 
organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  territory  of  Oklahoma,  as  one 
of  the  school  districts  of  Garfield  county,  in 
said  territory,  with  authority  to  become  in- 
debted in  the  manner  hereinafter  stated,  and 
to  sue  and  be  sued  under  the  name  and  style 
of  School  District  No.  42,  Garfield  county,  ter- 
ritory of  Oklahoma,  and,  for  first  cause  of  ac- 
tion, says  that  prior  to  April  5,  1897,  the  de- 
fendant herein  became  Indebted  to  the  Grand 
Rapids  Seating  Company,  for  value  received, 
in  the  sum  of  two  hundred  dollars;  that  on 
the  5th  day  of  April,  1897,  the  said  defend- 
ant caused  to  be  issued  by  its  proper  officers, 
in  consideration  of  said  indebtedness,  Its  war- 
rant No.  308,  in  words  and  figures  as  follows, 
viz.:  'No.  308.  Office  of  School  District 
Clerk.  $200.00.  North  Enid,  Oklahoma  Ter- 
ritory, April  5;  1897.  Treasurer  School  Dis- 
trict No.  1,  County  of  Garfield:  Pay  to  Grand 
Rapids  Seating  Co.  or  order  the  sum  of  Two 
Hundred  &  no/,oo  dollars  for  to  cancel  note 
given  Oct.  1,  1894,  for  school  furniture,  out  of 
any  fund  in  your  possession  raised  or  appro- 
priate<]  for  such  purpose.  W.  R.  Swarthont, 
District  Clerk.  Alice  N.  Sale,  Director.  To 
D.  C.  Rounds,  Treasurer.  P.  O.  Address, 
North  Enid,  O.  T.'— and  delivered  the  same  to 
the  Gmnd  Rapids  Seating  Company,  and  the 
said  the  Grand  Rapids  Seating  Company  did 
thereafter  present  said  warrant  to  the  treas- 
urer of  the  said  school  district  for  payment, 
which  was  refused  for  want  of  funds,  and 
thereupon  the  said  treasurer  indorsed  upon 
the  back  of  said  warrant  as  follows,  viz.: 
'Presented  and  not  paid  for  want  of  funds 
this  5th  day  of  April,  1897.  Registered  No. 
37,  New  Series.  D.  C.  Rounds,  School  Dis- 
trict Treasurer'— a  copy  of  which '  warrant, 
with  all  indorsements  thereon,  is  attached 
hereto,  marked  'Exhibit  A,'^  and  made  a  part 
hereof;  that  said  warrant,  nor  any  part 
thereof,  has  never  been  paid,  although  plain- 
tiff sa.vs  that  there  have  been  funds  in  the 
hands  of  the  county  treasurer  of  said  Garfield 
county  which  should  have  been  applied  to 
the  payment  thereof;    that  payment  thereof 


has  been  demanded  of  the  treasurer  of  said 
coimty,  and  refused;  that  said  plaintiff  is 
now  the  owner  and  holder  of  said  warrant; 
and  that  the  same  is  long  past  due.  Where- 
fore plaintiff  asks  judgment  for  the  sum  of 
two  hundred  dollars,  with  interest  from  the 
5th  day  of  April,  1897,  at  the  rate  of  6%  per 
annum,  and  costs  of  this  action." 

E/xhibIt  A,  attached  to  said  petition,  is  as 
follows: 

"No.  308.  Office  of  School  District  Oerk. 
$200.00.  North  Enid,  Oklahoma  Territory, 
April  5,  1897.  Treasurer  School  District  No. 
1,  County  of  Garfield:  Pay  to  Grand  Rapids 
Seating  Co.  or  order  the  sum  of  Two  Hun- 
dred &  no/100  Dollars  for  to  cancel  notes  giv- 
en Oct.  1,  1^,  for  school  furniture,  out  of 
any  fund  in  your  possession  raised  and  ap- 
propriated for  such  purpose.  W.  R.  Swartb- 
out.  District  Clerk.  AUce  N.  Sale,  Director. 
To  D.  C.  Rounds,  Treasurer.  P.  O.  Address: 
North  Enid,  O.  T." 

Indorsed: 

"Grand  Rapids  Seating  Co.,  Peninsular 
Trust  Co.,  Trustee,  by  Geo.  F.  Whitworth, 
Secretary.  Presented  and  not  paid  for  want 
of  funds,  this  5th  day  of  AprU,  1897.  Regis- 
tered No.  57,  New  Series.  D.  C.  Rounds, 
School  Dist.  Treasurer." 

The  petition  contains  three  other  causes  of 
action,  with  Exhibits  B,  C,  and  D,  which  are 
in  the  same  form  with  the  cause  of  action 
above  set  forth. 

The  defendant  school  district  answered, 
setting  up,  first,  a  general  denial;  second, 
that  the  execution  of  the  warrant  sued  on 
represented  an  indebtedness  in  excess  of  4 
per  cent,  of  the  assessed  valuation  of  the 
school  district;  and,  third,  that  the  Grand 
Rapids  Seating  Company,  at  the  time  of  the 
creation  of  the  debt  represented  by  the  said 
school  warrants,  was  a  foreign  corporation, 
not  created  for  religious  or  charitable  pur- 
poses, and  that  the  plaintiff  was  a  Uke  cor- 
poration, and  that  neither  of  them  had  filed 
with  the  Secretary  of  this  territory  a  copy  of 
its  articles  of  incorporation;  and  that  the 
business  of  the  Grand  Rapids  Seating  Com- 
pany in  this  territory  was  done  through  a 
resident  agent. 

The  case  was  tried  in  the  probate  court 
July  18,  1898,  resulting  in  a  Judgment  for 
plaintiff,  and  afterwards,  in  due  time,  ap- 
pealed to  the  district  court.  Afterwards,  on 
March  1,  1899,  plaintiff  moved  the  district 
court  for  leave  to  amend  the  petition  by  sub- 
stituting the  name  "Peninsular  Trust  Copi- 
pany.  Trustee,"  as  plaintiff,  and  supported 
the  same  by  an  affidavit  of  plaintiff's  attor- 
ney which  showed  that  be  was  mistaken  in 
bringing  the  action  in  the  name  of  the  Penin- 
sular Trust  Company,  and  that  it  should  have 
been  brought  in  the  name  of  the  Peninsular 
Trust  Company  as  trustee,  which  motion  was 
by  the  court  allowed,  over  the  objections  of 
the  defendant,  and  the  title  to  the  cause  was 
accordingly  amended.    The  body  of  the  peti- 
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tion  was  not  changed  in  any  way,  and  the 
defendants  then  filed  a  demurrer  to  the  same, 
which  Is  In  the  following  words: 

"In  the  District  Court  of  Garfield  County, 
O.  T.  Peninsular  Trust  Company,  Trustee, 
Plaintiff,  V.  School  District  No.  42,  Garfield 
County,  O.  T.,  Defendant.  Comes  now  thQ. 
defendant,  and  demurs  to  plalntlfTs  petition 
herein,  for  the  reason  that  the  same  does  not 
state  facts  sufilcient  to  constitute  a  cause  of 
action.  O.  D.  Hnbbeil,  Anderson  &  Rush, 
Attys.  for  Deft" 

Afterwards,  on  the  28th  of  March,  1899, 
said  demurrer  was  presented  to  the  court  and 
overruled,  and  exception  taken  and  allowed. 
On  the  27th  of  November,  1900,  the  cause 
was  tried  by  the  court  and  a  Jury,  the  de- 
fendant objecting  to  the  introduction  of  any 
testimony  in  support  of  the  allegations  of  the 
petition;  resulting  in  a  verdict  for  the  plain- 
tiff in  the  sum  of  $974.99.  Motion  for  a  new 
trial  was  by  the  court  considered  and  over- 
ruled, and  the  defendant  school  district 
brings  the  case  to  this  court  for  review. 

Rush  &  Steen  and  O.  D.  Hubbell,  for  plain- 
tiff in  error.  Percy  Glaze  and  O.  H.  Parker, 
for  defendant  in  error. 

GILLETTE,  .T.  (after  stating  the  facts). 
In  the  consideration  of  this  case,  we  are  met 
at  the  outset  with  a  question  of  practice 
which  challenges  the  attention  of  this  court. 
It  will  be  observed  that  the  petition  upon 
which  the  case  was  tried  was  the  Peninsular 
Trust  Company,  trustee,  without  stating  who 
or  what  It  was  trustee  for.  The  word  "Trus- 
tee," in  the  title  of  the  cause,  was  added,  by 
permission  of  the  district  court,  after  the 
case  had  been  tried  in  the  probate  court, 
without  amending  any  of  the  allegations  of 
the  OTig'jial  petition,  which  alleged  that  the 
plaintiff  was  the  owner  and  holder  of  the  in- 
strument sued  on.  The  petition  does  not 
state  who  the  plaintiff  was  trustee  for,  how 
or  where  it  was  appointed  trustee,  or  what 
the  nature  or  extent  of  its  trust  was,  nor  does 
it  indicate  when  or  by  what  means  it  became 
possessed  of  the  insti'ument  sued  on,  except 
to  declare  "it  was"  the  owner  and  holder  of 
the  same;  and  the  record  nowhere  discloses 
the  nature  of  plaintiff's  right  and  Interest, 
until  we  come  to  examine  the  testimony  in- 
troduced on  the 'trial,  where  it  for  the  first 
time  appears  that  the  plaintiff  was  a  mort- 
gagee of  all  the  property  and  assets  of  the 
Grand  Rapids  Seating  Company,  under  and 
by  virtue  of  a  certain  trust  mortgage  which 
conveys  to  the  plaintiff  all  the  property  of 
the  Grand  Rapids  Seating  Company,  includ- 
ing the  school  warrants  sued  on  herein,  Which 
said  mortgage,  In  the  body  thereof,  and  by 
way  of  a  grant  to  the  plaintiff,  uses  the  fol- 
lowing language:  "To  have  and  to  hold  the 
property  above  mortgaged  and  conveyed  to 
'said  party  of  the  second  part  and  to  its  suc- 
cessors forever,  in  trust  however  and  by  way 
of  mortgage  security  only,  and  upon  the  terms 


and  conditions  herein  provided."  Then  follow 
the  terms  and  conditions,  one  of  which  is  that, 
if  the  indebtedness  of  the  Grand  Rapids  Seat- 
ing Company  is  paid  by  that  company  within 
three  months  from  the  date  of  said  mortgage, 
the  obligation  should  be  void.  Otherwise, 
and  in  case  of  default  in  any  of  the  conditions 
by  the  mortgagor,  or  in  case  the  mortgagor 
sliould  sell  or  attempt  to  sell,  or  in  case  the 
said  mortgagee,  as  trustee,  should  deem  the 
security  inadequate,  the  mortgagee  was  em- 
powered to  take  possession  of  all  the  proper- 
ty, and  sell  the  same  at  public  or  private  sale, 
and  to  sue  for  and  recover  the  bills  receiva- 
ble and  accounts  conveyed  by  the  mortgagee, 
and,  after  satisfying  the  debts  and  expenses 
out  of  the  same,  to  return  any  surplus  that 
might  remain  to  the  Grand  Rapids  Seating 
Company.  When  the  petition  was  amended 
by  adding  the  word  "Trustee"  aftfer  the  name 
of  the  plaintiff,  it  became  manifest  that  the 
plaintiff  was  not  suing  in  its  own  right,  but 
In  a  representative  capacity,  and  therefore 
the  allegation  of  the  petition  that  plaintiff  is 
the  owner  and  holder  of  the  warrants  sued  on 
was  not  true.  The  attention  of  the  trial  court 
was  called  to  the  fact  that  there  was  an  ir- 
reconcilable conflict  between  the  allegations 
in  the  body  of  the  petition  and  the  title  of 
the  cause,  for,  if  it  was  a  trustee  for  some 
other  party,  then  it  was  not  itself  the  owner 
of  the  warrants  sued  on.  Who  was  the  real 
party  in  interest,  then,  becomes  an  all-Im- 
portant question  to  the  defendant  The  de- 
fendant surely  had  a  right  to  know  who  it 
was  being  sued  by.  Without  setting  out  in 
its  petition  who  it  represented,  the  real  party 
in  interest  was  not  disclosed,  and  without 
such  disclosure  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
unless,  as  a  matter  of  fact,  it  was  suing  as 
the  owner  and  holder  of  the  notes;  and  this 
was  denied,  not  only  by  the  amended  title, 
but  also  by  the  motion  for  leave  to  amend, 
which  states  that  leave  to  amend  is  asked 
"for  the  reason  that  said  Peninsular  Trust 
Company,  as  trustee,  instead  of  in  its  indi- 
vidual capacity,  was  the  right  and  real  party 
in  Interest"  The  motion  for  leave  to  amend 
the  pleading  by  adding  the  word  "Trustee" 
was  supported  by  an  affidavit  showing  that 
the  plaintiff  was  the  trustee  of  the  Grand 
Rapids  Seating  Company,  and  that  its  right 
to  bring  the  action  was  in  that  representative 
capacity.  This  affldavit  in  support  of  the  mo- 
tion is  the  first  and  only  information  brought 
to  the  attention  of  the  court  (aside  from  the 
evidence)  indicating  to  the  court  and  defend- 
ant the  plaintiff's  title  and  right  to  maintain 
the  action,  which  information  is  in  direct 
conflict  with  the  language  of  the  petition,  al- 
leging that  plaintiff  was  the  "owner  and 
holder."  The  demurrer  of  defendant  to  the 
petition  was  filed  when  this  status  of  the 
case  was  made  apparent  to  the  court,  and 
was  considered  by  the  court  below,  after  the 
amendment  was  made,  which  added  to  the 
petition  simply  the  word  "Trustee,"  to  the  ti- 
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tie  of  the  cause.  Was  the  addition  of  the 
word  "Trustee"  to  the  title  of  tbe  cause  a 
sufficient  amendment  to  the  petition  to  enable 
tbe  plaintiff  to  proceed  in  its  representative 
capacity?  is  therefore  a  question  fairly  pre- 
sented to  the  court  by  the  demurrer,  and  by 
tbe  defendant's  objection  to  the  Introducticm 
of  testimony  showing  what  its  representative 
capacity  was.  We  tliink  not  It  was  com- 
petent, we  think,  for  the  plaintiff  to  amend 
tbe  petition,  in  accordance  with  tbe  motion 
asking  leave  of  the  com't  to  amend,  so  as  to 
show  that  it  appeared  in  a  representative  ca- 
pacity; but  we  think  ttie  amendment  made 
was  Insufliclent  for  this  purpose,  if  In  fact 
it  was  sufflcient  to  amend  even  the  title.  In 
the  Judgment  of  this  court,  tbe  title  of  tbe 
cause,  when  amended,  should  have  shown 
that  the  plaintiff  sued  as  trustee  for  tbe 
Grand  Rapids  Seating  Company,  and  the 
body  of  tbe  petition  should  have  been  amend- 
ed so  as  to  show  by  what  authority  and  in 
what  manner  tbe  plaintiff  acquired  the  right 
to  represent  the  Grand  Rapids  Seating  Com- 
pany. Without  such  amendment  in  the  body 
of  the  petition,  a  cause  of  action  was  not 
stated  in  favor  of  the  plaintiff  as  trustee.  In 
the  22d  Encyclopaedia  of  Pleading  &  Prac- 
tice, p.  125,  the  author  lays  down  tbe  rule  as 
follows:  "The  bill,  petition  or  complaint 
must  distinctly  aver  every  fact  necessary  to 
entitle  the  complainant  to  tbe  relief  sought. 
The  plaintiff  must  recover,  if  at  all,  upon  tbe 
theory  upon  which  the  bill  Is  framed,"  and 
on  page  126,  with  reference  to  averments  of 
existence  or  creation  of  trusts,  the  author 
lays  down  tbe  rule  as  follows:  "All  tbe  facts 
or  circumstances  relied  upon  to  show  the  cre- 
ation ot  existence  of  a  trust  in  favor  of  the 
plaintiff  must  be  distinctly  alleged."  Aver- 
ments of  this  kind  or  character  are  wholly 
wanting  in  the  petition  under  consideration. 
The  addition  of  tbe  word  "Trustee"  gives  no 
Information  whatever  which  tends  to  show 
tbe  creation  or  existence  of  a  trust,  and  dis- 
closes no  "fact  which  would  be  necessary  to 
entitle  the  complainant  to  the  relief  sought" 
On  the  contrary,  the  allegation  remaining  in 
tbe  petition  that  tbe  plaintiff  is  tbe  "owner 
and  bolder"  amounts  to  a  denial  that  the  plain- 
tiff is  proceeding  in  a  representative  capacity 
— an  inconsistency  which  cannot  be  recon- 
ciled, and  is  not  permissible  in  an  action  ei- 
ther at  law  or  in  equity.  Here  the  plaintiff 
is  seeking  to  recover  in  a  representative  ca- 
pacity, and  has  pleaded  a  cause  in  its  per- 
sonal favor  as  owner.  If,  as  stated  by  the 
author  of  Pleading  &  Practice!  above  quoted, 
"the  plaintiff  must  recover,  if  at  all,  upon  the 
theory  upon  which  the  bill  is  framed,"  it 
could  only  recover  In  this  action  as  owner  of 
the  Instruments  sued  on.  This  was  not 
thought  of  or  pretended  by  the  amended  peti- 
tion, as  was  understood  by  all  of  the  parties 
when  defendant's  demurrer  to  tbe  petition 
was  by  tbe  court  overruled,  and  later  when 
the  court  permitted,  over  the  objection  of  de- 
fendant the  introduction  of  testimony  show- 


ing piaintifTs  representative  capacity,  in  sup- 
port of  tbe  petition,  which  showed  an  alto- 
gether different  cause.  The  statutes  of  Okla- 
homa provide  (St  1893,  g  26,  art."  4,  c.  66), 
"Every  action  must  be  prosecuted  In  the 
name  of  the  real  party  interested;"  and  this 
requirement  is  not  modified,  except  that  sec- 
tion 28  of  the  same  chapter  provides  that  in 
actions  brought  in  a  representative  capacity 
by  a  representative,  be  need  not  Join  witli 
him  tbe  person  for  whose  benefit  it  is  prose- 
cuted. It  follows,  almost  as  a  logical  se- 
quence, that  the  representative  capacity  of 
tbe  plaintiff  must  be  set  out;  and,  since  the 
statement  of  tbe  names  of  the  parties  to  a 
suit  in  the  margin  of  a  complaint  is  a  part 
of  the  complaint,  a  complaint  which  describes 
the  plaintiff,  in  tbe  margin  as  trustee,  is  a 
sufilclent  averment  to  Inform  the  court  of  the 
fact  that  tbe  plaintiff  is  prosecuting  in  a  rep- 
resentative capacity,  and  a  petition  follow- 
ing which  does  not  show  what  bis  representa- 
tive capacity  is,  is  bad  upon  demiirrer.  The 
demurrer  should  have  been  sustained. 

Numerous  assignments  of  error  are  i>olnted 
out  in  tbe  motion  for  a  new  trial  and  petition 
in  error  which  relate  to  tbe  introduction  of 
testimony,  but  they  are  unnecessary  to'  con- 
sider at  this  time,  as  the  conclusion  we  have 
here  reached  requhres  a  reversal  of  the  Judg- 
ment in  the  court  below,  and  a  retrial  of  tbe 
case. 

Judgment  reversed,  and  cause  remanded  te 
tbe  district  court  of  Garfield  county,  with  in- 
structions to  sustain  the  demurrer  to  the 
amended  petition,  and  for  such  further  pro- 
ceedings therein  as  may  be  determined  by 
that  court    All  tbe  Justices  concurring. 


(U  OkL  m) 
STILL  v.  CANNON. 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1904.) 

SALE-WHAT  CONSTITUTES. 

1.  Sale  of  a  chattel  is  a  contract,  and  sub- 
ject to  all  tbe  general  principles  of  law  relating 
to  contracts.     The  mere  transfer  of  possession 

!  of  a  chattel  is  not  a  sale,  nor  is  a  contract  to 
transfer  possession  a  sale. 

2.  To  constitute  a  sale,  the  general  property 
in  the  thing  is  transferred,  rather  than  the 
thing  itself,  and  is  transferred  for  a  considera- 
tion moving  from  the  purchaser  to  the  seller. 

tSyllabus  by  tbe  Court) 

Error  from  District  Court  Canadian  Coun- 
ty;  before  Justice  C.  F.  Irwin. 

Action  by  George  A.  Still  against  John  If. 
Cannon.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Tbe  agreed  statement  of  facts  contained  in 
the  record  In  this  case,  taking,  as  it  does,  tbe 
place  of  a  finding  of  facts  by  the  trial  court 
leaves  for  this  court  only  the  duty  of  apply- 
ing the  law  to  tbe  facts  thus  determined. 
This  statement  of  facts,  in  so  far  as  it  re- 
lates to  the  questions  In  controversy,  reads 
as  follows:  "That,  for  a  long  time  prior  to- 
the  order  of  attachment  upon  the  property 
involved  in  this  action,  the  said  property  iai 
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been  In  the  care  and  possession  of  one  A. 
Lee,  a  liveryman  y/bq  kept  a  boarding  stable 
In  the  city  of  El  Reno,  in  said  county  and 
territory;  that,  a  sliort  time  prior  to  the 
service  of  the  said  order  of  attachment  upon 
the  property  Involved  herein,  and  the  taking 
of  the  same  under  the  said  order,  and  while 
the  property  was  in  the  possession  of  the  said 
liveryman,  Mrs.  B.  F.  StUl,  the  wife  of  B.  F. 
Still,  the  attachment  defendant  hereinabove 
mentioned,  acting  as  the  agent  of  B.  F.  Still 
in  the  control  of  the  said  property,  telephoned 
to  the  said  A.  Lee,  and  asked  the  said  A.  Lee 
to  turn  the  said  property  Involved  herein  over 
to  the  plaintiff  herein,  George  A.  Still,  and 
to  let  the  said  George  A.  Still  have  It  when 
he  called  for  it,  and  that  the  said  A.  Lee 
answered  to  the  said  Mrs.  B.  F.  Still  that 
be  would  do  so;  that  thereafter,  and  until 
the  said  property  was  attached,  the  said 
property,  to  wit,  one  gray  horse,  one  set  of 
harness,  and  one  surrey  carriage,  all  of  the 
actual  value  of  $106,  remained  In  the  posses- 
sion of  the  said  A.  Lee  under  exactly  the 
same  circumstances  as  before  the  said  tele- 
phone message  was  received,  and  without 
any  actual  or  apparent  change  of  location, 
position,  possession,  or  control,  except  as 
above  stated;  that,  at  the  time  of  the  service 
of  the  attachment  order  herein,  the  said  B. 
F.  Still  was  Indebted  to  the  said  George  A. 
Still  in  the  sum  of  $200  or  more;  that  some 
six  months  before  the  service  of  the  said 
<M^er  of  attachment,  and  while  the  said  in- 
debtedness existed,  it  had  been  agreed  by  the 
said  B.  F.  Still  and  George  A.  Still  that  the 
property  involved  herein  should  be  turned 
over  to  the  said  plaintiff  herein  on  the  said 
Indebtedness;  that.  Just  prior  to  the  service 
of  the  said  order  of  attachment,  the  said 
George  A.  Still  went  to  the  said  A.  Lee,  and 
told  him  (the  said  Lee)  that  the  property  In- 
volved herein  bad  been  turned  over  to  him, 
and  for  the  said  Lee  to  hold  the  same  for 
him,  and  charge  the  keeping  of  the  same  to 
him,  which  the  said  Lee  agreed  to  do,  and 
from  that  time  the  said  keeping  of  the  said 
property  was  charged  to  the  said  George  A. 
Still,  and  feed  bills  paid  for  by  him;  that 
demand  was  made  for  the  possession  of  the 
said  property  before  the  filing  of  this  replevin 
action  for  the  recovery  of  the  property  in- 
volved herein." 

W.  L.  Baxter,  for  plaintiff  In  error.  Blake, 
Blake  &  Beeks  and  John  Uvingston,  for  de- 
fendant In  error. 

GILLETTE,  J.  (after  stating  the  facts). 
Under  this  statement  of  facts,  but  one  ques- 
tion is  presented  to  this  court:  To  whom  did 
the  horse,  can-iage,  and  harness  belong  at 
the  time  of  the  seizure  thereof  by  the  sheriff 
under  the  writ  of  attachment?  No  question 
of  fraud  or  fraudulent  purpose,  or  lack  of 
good  faith  in  any  respect,  or  of  the  agency 
of  Mrs.  Still,  is  raised  or  presented  In  the 
case.    Did  the  agreement  between  B.  F.  Still 


and  George  A.  Still,  and  the  subsequent  state- 
ment and  direction  of  George  A.  Still  to  Lee, 
and  his  acquiescence  therein,  constitute  a 
change  of  ownership,  as  against  an  attaching 
creditor  of  B.  F.  Still?  This  question  must 
be  answered  in  the  negative. 

The  theory  upon  which  the  case  is  pre- 
sented to  thfs  court  by  the  plaintiff  in  error 
is  that  there  had  been  a  sale  and  delivery 
of  the  property  in  question  by  B.  F.  Still  to- 
George  A.  Still  before  the  levy  of  the  attach- 
ment writ.  Our  attention  is  therefore  In- 
vited to  the  doctrine  of  sale  of  personal  prop- 
erty. The  only  langxiage  In  the  agreed  state- 
ment of  facts  bearing  on  this  question  is 
found  In  the  following  clause,  viz.:  "That^ 
at  the  time  of  the  service  of  the  attachment 
ordered  herein,  the  said  B.  F.  Still  was  in- 
debted to  the  said  George  A.  Still  In  the  sum 
of  $200  or  more;  that  some  six  months  be- 
fore the  service  of  the  said  order  of  attach- 
ment, and  while  the  said  indebtedness  exist- 
ed, it  had  been  agreed  by  the  said  B.  F.  Still 
and  George  A.  Still  that  the  property  in- 
volved herein  should  be  turned  over  to  the 
said  plaintiff  herein  on  the  said  Indebted- 
ness." 

In  a  late  and  eminent  work  on  Sales  it 
is  said:  "In  the  first  place,  a  sale  is  a  con- 
tract, and  therefore  subject  to  all  the  general 
principles  of  law  relating  to  contracts.  The 
mere  transfer  of  a  chattel  la  not  a  sale,  nor 
Is  a  contract  to  transfer  a  chattel  a  sale. 
To  constitute  a  sale,  the  general  property  in 
the  thing  Is  transferred,  rather  than  the 
thing  Itself,  and  it  is  transferred  for  a  price 
measured  in  money  or  money's  worth,  as  a 
sum.  A  sale  Implies  a  price  in  a  sum  of 
money;  a  measure  of  value.  Again,'  a  con- 
tract to  sell  (that  is,  in  future)  is  no  more  a 
sale  than  a  contract  to  marry  is  a  marriage." 
Burdlck's  Elements  of  Sale,  Sf  1.  "A  price  Is 
one  of  the  essential  elements  of  the  contract 
of  sale.  And  the  price  must  be  certain,  or 
capable  of  being  made  certain.  If  left  to  be 
fixed  by  the  vendor  or  vendee,  the  sale  Is 
void."    Hilliard.on  Sales,  p.  169. 

Nowhere  in  the  record  Is  there  any  In- 
timation of'  the  price  George  A.  Still  was  to 
allow  B.  F.  Still  for  the  property  in  question. 
When  It  is  said  It  "should  be  turned  over  to 
plaintiff  herein  on  the  said  Indebtedness,"  the 
Inference  Is  Irresistible  that  it  did  not,  and 
was  not  intended  to,  extinguish  the  debt  If 
It  did  not,  then  hew  much  of  it  was  paid  or 
satisfied?  Manifestiy,  this  is  left  wholly  to 
conjecture. 

But  a  more  serious  phase  of  this  part  of 
the  transaction  between  B.  F.  Still  and 
George  A  Still  Is  encountered  in  the  utter 
silence  of  the  record  as  to  whether  any  credit 
was  ever  at  any  time  given  by  George  A. 
upon  the  indebtedness.  For  aught  that  ap- 
pears, that  account  yet  stands  Just  as  It  did 
before  the  conversation  about  turning  over 
the  property  on  that  indebtedness;  and.  If 
:  this  is  80,  then  one  element  of  a  sale  Is  wholly 
;  lacking,  for,  as  stated,  no  contract  of  sale 
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can  exist  without  a  "price  In  a  sum  of  mon- 
ey; a  measure  of  value."  It  is  to  be  pre- 
sumed that  the  agreed  statement  of  facts 
contains  all  that  transpired  between  B.  F. 
and  George  A.  Still  in  reference  to  the  trans- 
fer of  the  property  to  George  A.,  and  from 
this  it  appears  that  six  months  before  the 
levy  of  the  attachment  it  was  agreed  between 
them  that  the  property  should  be  turned  over 
to  George  A.  on  the  Indebtedness  of  B,  F. 
Still  to  him.  This,  it  must  be  conceded,  was 
merely  an  executory  agreement,  which  was 
lacking  In  many  of  the  essential  elements  of 
a  sale  of  the  property,  and  conveyed  no  title 
to  George  A.  Still.  George  A.  Stilt  could  not 
take  possession  of  it  by  force  of  the  agree- 
ment, and  did  not  attempt  to  do  so  for  a 
period  of  six  months,  and  until  about  the 
hour  of  the  attachment  levy,  when,  under 
authority  of  Mrs.  Still,  wife  and  agent  of  B. 
P.  Still,  and  with  no  agreement  as  to  price, 
so  far  as  the  record  discloses,  he  notified  the 
bailee,  Mr.  Lee,  that  thenceforth  he  (Lee) 
should  hold  said  property  for  him,  and  charge 
the  keeping  to  him.  This,  we  think,  cannot 
be  held  to  be  a  sale  or  transfer  In  good  faith 
sufHcient  to  avoid  the  rights  of  attaching 
creditors,  as  It  is  wholly  lacking  in  one  of 
the  essential  elements— that  of  an  agreed  con- 
sideration. Let  it  be  admitted  that  the  prop- 
erty was  in  the  possession  of  George  A.  Still 
at  the  time  of  the  attachment  levy,  yet  that 
possession,  obtained  as  disclosed  by  this  rec- 
ord, did  not  carry  with  it  the  title  to  the 
])roperty,  so  as  to  protect  it  from  the  claims 
of  a  creditor  of  B.  F,  Still. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring,  except 
IRWIN,  J.,  who  tried  the  case  In  the  court 
below,  not  sitting. 

(X3  Okl.  MX) 

ECKLES  T.  RAY  &  LAWYER. 

(Supreme  Court  of  Oklahoma.    Jan.  13.  1004.) 

CHATTEL  MORTaAQE— CROPS   TO  BE  GROWN— 
RIGHTS  OF  SUBTE.N'ANT. 

1.  Under  the  provisions  of  section  8,  art.  1, 
c.  48.  St.  18!>.3,  which  proTide.s,  "An  asree- 
nient  may  be  made  to  ci-eate  a  lien  on  propprty 
not  yet  acquired  by  the  party  aitreeiiig  to  (rive 
the  lien,  or  not  yet  in  existence,"  a  mortgage 
may  ho  given  and  lieu  created  upon  crops  to  be 
planted  and  grown,  the  planting  and  growing 
of  which  are  provided  and  stipulated  for  in  such 
mortgase. 

2.  Where  the  lessee  of  real  estate  for  cash 
i-cnt  gives  a  mortcage  upon  crops  to  be  planted 
and  grown  on  the  leased  premises  as  security 
for  the  contracted  rental  value,  which  mort- 
gage is  duly  executed  and  filed  of  record,  a  sub- 
lessee is  bouud  by  the  terms  and  conditions  of 
such  mortgage,  lind  the  crops  grown  by  such 
subtenant,  as  well  as  the  tenant,  are  liable  for 
the  rent  of  said  premises. 

(Syllabus  by  the  Court.) 

Error  from  Probate  Court,  Oklahoma 
County;  Wm.  P.  Harper,  Judge. 

Action  by  Ray  &  Lawyer  against  W.  A. 
Eckles.  .Tudgment  for  plaintiffs.  Defendant 
brings  error,    .\fflrmed. 


H  1.  See  Chattel  Mortgages,  vol.  9.  Cent.  Dig.  i 


In  October,  1001,  one  Haug  was  the  owner 
of  a  certain  farm  in  Oklahoma  connty,  and 
one  Cole  was  his  agent  therefor.  lo  the  same 
month  this  Cole,  for  Haug,  rented  this  farm 
to  one  Adamson,  for  the  crop  year  1002,  for 
the  cash  rent  of  $140;  and  the  said  tenant 
executed  to  Cole  his  note  for  the  amount  of 
said  rent,  falling  due  In  the  fall  of  1902,  and 
secured  the  payment  thereof  by  a  chattel 
mortgage  on  the  crops  to  be  grown  on  the 
land  during  the  year  1902,  and  on  certain 
stock.  The  lease  was  filed  and  indexed  as  a 
chattel  mortgage,  and  the  chattel  mortgage 
was  duly  filed  in  October,  1901,  and  indexed 
in  the  office  of  the  register  of  deeds  as  re- 
quired by  law.  In  the  spring  of  1902  the 
said  Adamson,  by  the  verbal  consent  of 
Cole,  sublet  to  plaintiff  in  error  35  acres  of 
said  land.  When  Cole  gave  his  consent,  he 
verbally  stated  that  "he  had  no  objection  to 
the  subleasing,  provided  it  did  not  affect  bis 
rights."  Cole  also  verbally  employed  the 
plaintiff  to  break  out  3  acres  of  new  land  on 
said  farm,  and,  as  compensation  therefor, 
agreed  to  let  plaintiff  have  the  use  of  the 
said  3  acres  so  broken  out,  and  3  acres  in 
addition,  free  of  rent.  The  plaintiff  planted 
this  6  acres  in  cotton,  and  thereon  was  grown 
the  cotton  mentioned  in  this  action.  For  the 
rental  of  said  35  acres,  the  plaintiff  herein 
agreed  to  pay  to  Adamson  the  sum  of  f55 
cash,  and  cultivated  said  35  acres  in  corn, 
and  the  corn  so  grown  is  the  com  In  contro- 
versy in  this  action.  Adamson  raised  little 
on  bis  part  of  the  land,  and  about  August, 
1902,  abandoned  his  family  and  left  the  coun- 
try. Soon  thereafter  plaintiff  in  error  was 
garnished  before  a  justice  of  the  peace  as  a 
creditor  of  Adamson,  and,  on  order  of  the 
court,  paid  said  rent  money  ($55)  into  court, 
and  It  was  applied  on  Adamson's  debt  to  one 
Arbuckle.  Thereafter  the  plaintiff  In  error 
gathered  and  cribbed  bis  corn  (200  bushels), 
on  the  land  where  raised,  and  was  in  the  act 
of  gathering  the  cotton,  when  Cole,  In  Novem- 
ber, 1902,  commenced  proceedings  to  fore- 
close this  chattel  mortgage  given  by  Adam- 
son as  security  for  rent,  and  posted  notices 
of  sale,  and,  at  the  time  and  place  set,  pro- 
ceeded to  sell  this  corn  and  cotton  of  plain- 
tiff in  error  to  satisfy  the  notes  of  Adamson 
given  for  rent.  Plaintiff  in  error,  at  that 
place,  and  before  the  sale,  gave  notice  to  de- 
fendants in  error  not  to  buy  bis  com  and 
cotton,  and  of  his  rights  therein,  but,  not- 
withstanding said  notice,  Cole  proceeded 
with  the  said  sale,  and  sold  his  com  and  cot- 
ton, along  with  that  of  Adamson,  to  the  de- 
fendants, Ray  and  I^awyer.  They  demanded 
from  plaintiff  the  possession  of  this  corn  and 
cotton,  as  owners  thereof,  and  he  refused  it 
They  then  brought  this  action  of  replevin  in 
the  probate  court,  and  seized  said  property. 
The  plaintiff  gave  a  redelivery  bond,  and  re- 
tained the  possession  of  the  property.  On  the 
trial  the  probate  court  made  a  finding  of 
facts,  as  above  set  out,  and,  on  these  facts  so 
foimd,  held,  as  matter  of  lafr,  that  the  lien 
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of  tbe  chattel  mortgage  so  given  by  Adamson 
to  secure  tbe  payment  of  tbe  rent  on  the 
whole  IGO  acres  did  not  attach  to  pialntiff  In 
error's  cotton,  because  it  was  grown  on  the 
six  acres,  which  he  (plaintiff  In  error)  was  to 
have  rent  free,  for  breaking  done,  and  award- 
ed the  possession  of  the  cotton  to  this  plain- 
tiff. As  to  the  com,  the  probate  court  held, 
as  a  matter  of  law,  under  the  facts  fovmd, 
that  the  said  chattel  mortgage  became  and 
was  a  lien  on  the  com  so  raised  by  plaintiff 
In  error,  to  the  extent  and  amount  of  the  rent 
which  plaintiff  In  error  had  agreed  to  pay 
as  rental  to  Adamson,  and  that  Cole  had  the 
right  of  law  to  sell  said  com  at  said  chattel 
mortgage  sale  to  that  amount  for  such  rent, 
and  therefore  the  defendants  became  and 
were  the  owners  of  the  com,  and  entitled  to 
the  possession  thereof,  and  found  that  the 
com  had  tieen  sold  for  $50,  and  was  of  the 
value  of  ?100,  and  adjudged  the  possession 
thereof  to  defendants,  and,  in  the  event  of 
nondelivery,  that  they  recover  $100  and  costs. 
To  these  conclusions  of  law,  on  the  facts 
found,  the  plaintiff  in  error  (defendant  be- 
low) excepted,  and  also  excepted  to  the  judg- 
ment, and  duly  filed  a  motion  for  a  new  trial, 
which  was  overruled,  to  which  he  excepted. 

James  L.  Brown,  for  plaintiff  in  error. 
Grant  Stanley,  for  defendants  in  error. 

GILLETTE,  J.  (after  stating  the  facts). 
Two  questions  are  presented  by  tbe  plaintiff 
in  error  for  determination  by  this  court: 
First.  Did  the  chattel  mortgage  made  by 
Adamson  to  Ck>le  as  agent  for  Haug  attach  to, 
and  become  a  lien  on,  the  crops  subsequently 
raised  upon  the  premises  by  the  plaintiff  in 
error?  Second.  If  it  did  so  attach,  then  for 
what  amount,  and  how  should  that  lien  have 
been  enforced? 

It  is  urged  by  the  plaintiff  in  error  that 
the  mortgage  from  Adamson  to  Cole  was  not 
valid,  because  given  on  crops  that  were  non- 
existent at  the  date  of  the  mortgage,  and 
that  Adamson  never  owned  and  never  had 
any  interest  in  the  crop  afterwards  grown 
by  the  plaintiff  In  error.  The  question  as  to 
whether  or  not  a  mortgage  upon  unplanted 
crops,  or  upon  property  not  in  esse,  is  valid, 
has  often  been  before  the  courts,  and  tbe 
conclusions  reached  are  not  altogether  in 
harmony.  We  think,  however,  that  it  is  un* 
necessary  to  attempt  to  point  out  the  distinc- 
tions that  have  been  drawn  In  determining 
matters  of  this  kind,  because  the  statutes  of 
Oklahoma  have  settled  that  proposition.  Sec- 
tion 8,  art.  1,  c.  48,  St.  1893,  provides  as  fol- 
lows: "An  agreement  may  be  made  to  cre- 
ate a  lien  on  property  not  yet  acquired  by  the 
party  agreeing  to  give  the  lien,  or  not  yet  in 
existence.  In  such  case  the  lien  agreed  for 
attaches  from  the  time  when  the  party  agree- 
ing to  give  it  acquires  an  interest  in  the  thing 
to  the  extent  of  such  interest."  Tbe  mort- 
gage from  Adamson  to  Cole  was  an  agree- 
ment for  a  lien  upon  crops  to  be  planted  and 


grown  during  the  year  1902  uiwn  the  land 
leased  to  Adamson,  and  was,  by  force  of  the 
statute  above  quoted,  a  lien  on  such  crops 
when  they  came  into  existence. 

It  is  urged  by  plaintiff  in  error  that  he  was 
never  indebted  to  the  owner  of  the  land,  that 
his  debt  was  direct  to  Adamson,  and  tliat 
that  debt  he  fully  paid  in  the  garnishment 
proceedings.  This  statement  overlooks  the 
contract  under  which  he  entered  into  pos- 
session of  tbe  it^nd,  which  was  an  agreement 
between  the  plaintiff  in  error  and  both  Adam- 
son and  Cole,  by  the  terms  whereof  he  was 
permitted  to  occupy  a  portion  of  the  land; 
such  occupancy  not  to  affect  the  rights  of  tbe 
landowner.  Now,  what  were  the  rights  of 
the  landowner?  Such  rights  were  entmier- 
ated  and  stipulated  for  in  the  mortgage  giv- 
en by  Adamson  to  Cole  to  secure  $140,  the 
consideration  for  the  lease.  In  this,  while 
he  was  not  a  signer  of  the  Adamson  note 
and  mortgage,  he  nevertheless  stipulated 
that  his  rights  under  bis  contract  of  sublease 
should  be  subject  to  the  landlord's  rights  un- 
der the  mortgage,  of  which  he  had  notice 
from  the  record,  and  further  notice  by  rea- 
son of  the  fact  that,  when  he  applied  ^o  Ad- 
amson to  sublet  a  portion  of  the  land,  he  was 
informed  that  this  could  not  be  done,  except 
with  the  landlord's  consent,  which  consent 
was  afterwards  procured  and  accepted  with 
the  understanding  tliat  such  subletting  should 
not  affect  the  landlord's  rights. 

In  the  consideration  of  this  question,  coun- 
sel for  plaintiff  in  error  stop  to  Inquire  what 
would  be  his  rights  if  plaintiff  in  error  had 
entered  upon  this  land  without  the  consent  of 
the  landlord,  and  urge  that  he  could  not  in 
such  case  be  made  liable  under  the  mortgage, 
but  would  have  had  his  day  in  court  touching 
the  rental  value  of  the  ground  by  him  occu- 
pied after  raising  a  crop  thereon.  This  prop- 
osition or  phase  of  the  case  is  not  before  the 
court.  It  is  sutBcient  to  say  that  it  is  not 
the  transaction  upon  which  the  rights  of  the 
parties  are  here  founded.  The  statute  pro- 
vides (sections  11,  12,  c.  17,  pp.  142,  143,  of 
the  Laws  of  1001),  that  no  tenant  shall  assign 
or  transfer  his  term  or  Interest,  or  any  part 
thereof,  to  another,  without  the  written  con- 
sent of  the  landlord,  and,  if  any  tenant  does 
so,  the  landlord,  upon  10  days'  notice,  shall 
have  the  right  to  re-enter  the  premises  and 
dispossess  both  the  tenant  and  subtenant. 
The  statute  then  furnishes  the  reason  for  an 
agreement  between  the  landlord  and  Adam- 
son, the  tenant,  and  Eckles,  the  plaintiff  in 
error,  as  subtenant,  which  agreement  made 
the  rights  of  the  plaintiff  in  error  subject  to 
the  terras  of  the  mortgage. 

It  is  urged  by  the  plaintiff  in  error  that, 
under  the  provisions  of  the  statute  of  Okla- 
homa, a  chattel  mortgage  must  be  in  writing, 
signed  by  the  party  to  be  charged  thereby, 
and  that  the  plaintiff  in  error,  in  accepting  a 
right  to  occupy  a  portion  of  the  land  as  sub- 
lessee with  consent  of  the  landlord,  under  his 
verbal  declaration  "that  it  would  be  all  right 
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with  him  If  he  sublet  a  portion  of  the  prem- 
ises from  AdamsoD,  with  the  understanding 
that  his  [landlord's]  rights  in  the  premises 
were  not  altered,"  would  not  make  the  crops 
raised  by  him  subject  to  the  terms  of  the 
chattel  mortgage.  The  statement  of  the 
landlord  to  plaintiff  in  error,  above  quoted, 
and  the  assent  thereto,  followed  by  taking 
possession  of  the  premises  by  the  sublessee, 
was  not,  in  and  of  itself,  a  mortgage;  but  it 
<lld  amount  to  a  contract,  by  the  terms 
whereof  the  crops  raised  by  plaintiff  in  error 
as  sublessee,  if  be  went  into  possession  there- 
under, should  be  held  liable  for  the  discharge 
of  the  conditions  of  the  mortgage  given  by 
Adamson.  It  was  an  agreement  to  be  per- 
formed within  a  year,  and  therefore  not  nec- 
essary to  be  in  writing.  The  crops  to  be  rais- 
ed upon  the  leased  premises  were  already 
covered  by,  and  embraced  in  the  terms  of, 
the  mortgage  then  existing,  made  and  exe- 
cuted by  Adamson;  and  when  plaintiff  in 
error  took  a  portion  of  the  leased  premises, 
with  full  notice  and  knowledge  of  this  mort- 
gage, he  took  it  precisely  as  be  would  take 
«ny  other  property  already  covered  by  a  chat- 
tel mortgage,  whether. he  took  as  purchaser, 
lessee,  bailee,  or  otherwise;  and  the  right  thus 
secured  remained  subject  to  the  mortgage,  and 
to  the  terms  and  conditions  thereof,  liable  to 
foreclosure  in  the  hands  of  the  purchaser  or 
bailee,  the  same  as  though  possession  re- 
mained in  the  mortgagor.  It  Is  true  that  in 
such  a  case  the  property  mortgaged  was  not 
in  esse  when  the  mortgage  was  given,  but  the 
purchaser,  hirer,  or  bailee,  with  knowledge 
of  the  mortgage,  could  not  destroy  the  mort- 
gage lien  by  adding  to  the  value  of  the  prop- 
erty by  improvement  and  great  increase  of 
value.  The  mortgage  right  in  such  case 
would  remain  the  same,  and  the  property 
subject  to  foreclosure,  notwithstanding  the 
increased  valuation.  Without  possession  of 
the  original  mortgaged  property,  this  Increase 
of  valuation  could  not  have  been  made.  The 
contract  of  purchase  or  bailment  gave  the  op- 
portunity. So  in  the  case  before  us  a  right 
of  possession  to  property  was  acquired,  and 
the  right,  through  such  possession,  to  pro- 
duce a  crop  of  value;  and  it  is  this  crop,  and 
the  riglit  to  produce  it,  which  was  mortgaged 
by  Adamson.  The  plaintiff  took  possession, 
and  undertook  to  produce  a  crop,  subject  to 
the  terms  of  the  mortgage,  which  were  that 
the  property  so  produced  should  stand  liable 
for  the  rental  value  of  the  entire  tract,  and 
he  is  liable  under  the  terms  of  his  contract 
That  It  Is  a  hardship,  no  one  will  deny.  The 
court  in  all  such  Instances  would  he  pleased 
to  give  relief,  where  relief  can  be  granted 
without  violating  the  terms  and  conditions 
of  the  contract  which  the  parties  liave  made; 
but  It  is  the  province  of  the  court  to  Interpret 
and  construe,  but  they  may  not  change,  the 
agreement  of  the  parties,  and  this  notwith- 
standing the  fact  that  unforeseen  conditions 
have  arisen  since  making  the  same  which 
woik  a  hardship. 


In  this  case  all  of  the  crops  produced  by 
the  tenant  and  subtenant  were  sold  under 
the  chattel  mortgage  of  Adamson  for  a  sum 
less  than  the  amount  the  subtenant  (plain- 
tiff in  error)  agreed  to  pay,  and  no  complaint 
is  made  that  the  procedure  in  selling  was  not 
in  strict  accord  with  the  terms  of  the  mort- 
gage. It  is  therefore  useless  to  consida:  tbe 
question  as  to  whether  or  not  the  croi>s  of 
tbe  subtenant  and  the  tenant  should  have 
been  sold  separately. 

The  judgment  of  tbe  court  below  must  be 
affirmed,  with  costs.  All  the  Justices  concut^ 
ring. 

(13  Okl.  4(6) 
CITY  OF  GUTHRIE  ▼.  FINCH. 
(Supreme  Court  of  Oklahoma.    Jan.  12,  1904.) 

PI.EADINO  —  OBJECTIONS  —  AMENDMENT  —  iN> 
STEUCTION— DEFECTIVE  STREETS— CON- 
TRIBUTORY   NEQUGBNCB. 

1.  It  is  too  late  to  object  for  the  first  time 
upon  the  trial  of  a  cause  to  the  insufficiency  of 
a  petition  upon  mere  technical  grounds,  or  any 
amendment  or  amendments  thereto  which  have 
l>eeu  fully  answered,  and  issues  joined  thereon. 

2.  Where  issues  have  been  joined  in  an  ac- 
tion against  the  city  to  recover  damages  result- 
ing from  a  defective  sidewalk,  and  an  objec- 
tion is  made  upon  the  trial  of  the  cause  to  the 
introduction  of  evidence  on  the  part  of  the  plain- 
tiff, on  tbe  ground  that  the  petition  did  not 
show  where  toe  injury  complained  of  occurred, 
and  it  appears  from  the  petition  that  the  action 
was  against  the  city  of  Guthrie,  and  charged 
that  tbe  accident  occurred  on  North  Fifth  street, 
between  Warner  and  Mansur  streets,  without 
stating  the  name  of  the  city,  held,  that  it  was 
not  error  for  the  trial  judge,  at  the  time  of  said 
objection,  to  permit  plaintiff  to  add  the  words, 
by  way  of  amendment,  "in  the  city  of  Gutttrie, 
Logan  County,  O.  T." 

3.  It  is  a  sufficient  allegation  of  facts  if  a 
petition  sets  forth  such  facts  as  are  probative 
with  reference  to  the  issue  sought  to  be  es- 
tablished, and  it  is  not  necessary  to  set  out 
such  facts  88  are  evidentiary,  although  on  the 
trial  of  the  case  such  evidentiary  facts  are  nec- 
essary to  be  shown,  to  sustain  the  action. 

A  petition  wbicii  charges  that  the  defend- 
ant, a  city,  negligently  permitted  a  sidewalk  to 
become  broken  and  out  of  repair,  so  as  to  be 
unsafe  and  dangerous,  and  which  said  sidewalk 
i  the  city  negligently  permitted  to  remain  in  such 
unsafe  and  dangerous  condition,  and  which 
petition  is  answered  by  a  denial  of  tbe  facts  so 
stated,  held,  that  the  necessary^  probative  fact 
has  tteen  by  such  pleading  put  in  issue,  and  it 
is  not  error,  upon  the  trial  of  such  issue,  to  per- 
mit the  plaintiff  to  prove  either  that  the  de- 
fendant city  had  actual  notice  of  such  defective 
sidewalk,  or  that  it  had  been  out  of  repair  for 
such  length  of  time  as  to  impute  notice  to  the 
cit.v. 

4.  When,  upon  the  trial  of  a  cause,  it  Is  nec- 
essary to  introduce  in  evidence  proof  of  the  ex- 
istence of  facts  which  are  evidentiary,  it  is  not 
error  for  the  trial  court  to  iustruct  the  jury  as 
to  the  effect  the  establishment  of  such  fact  baa 
upon  the  rights  of  the  parties. 

5.  It  is  not  necessarily  negligence  for  a  per- 
son to  pass  over  a  defective  sidewalk  merely 
becanse  it  is  defective,  and  the  party  knew  odt 
its  defective  condition. 

(Syllabus  by  the  Court.) 
Error  from  District  0>nrt,  Logan  Oonnt^; 
before  Justice  Burford. 

f  S.  See  HuQldpal  Corporations,  voL  16,  Cent  Dlf. 
i  16T7. 
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Action  by  Lydla  Finch  against  the  city  of 
Guthrie.  Judgment  for  plalntiS.  Defendant 
brings  error.  .  Affirmed. 

This  action  was  brought  in  the  court  below 
by  the  defendant  in  error,  Lydia  Finch, 
against  the  city  of  GutJirie,  to  recover  dam- 
ages for  alleged  personal  injuries  sustained 
by  her.  caused  by  a  fall  on  a  sidewallc  which 
•be  alleged  was  defective.  At  the  time  of 
the  accident  complained  of,  the  plaintiff  was 
Uving  on  North  Fifth  street,  in  the  city  of 
Guthrie:  and  on  the  evening  of  January  2, 
1901.  she,  with  her  husband  and  sister-in-law, 
were  passing  over  the  walk  in  question,  be- 
tween Warner  and  Mansur  streets,  to  make 
an  evening  call  at  the  home  of  her  fath»'-in- 
law,  distant  a  little  over  two  blocks  from 
tier  own  home.  At  this  time  she  bad  been 
married  a  little  over  one  year,  and  was  preg- 
nant—about five  months  advanced.  She  had 
been  living  where  she  then  did,  on  the  comer 
of  Mansur  and  Fifth  streets,  for  a  period  of 
about  four  months,  and  had  frequently  pass- 
ed over  the  walk  on  which  she  was  then 
walking,  and  knew  the  walk  was  out  of  re- 
pair, but  testlfled  that  she  did  not  know  It 
was  dangerous  to  pass  over.  In  passing  over 
the  walk  on  this  occasion,  plaintiff  tripped  on 
a  loose  board,  and  fell  forward  on  her  hands 
and  knees;  the  fall  wrenching  her  back 
•everely,  from  which  she  became  immediate- 
ly sick  and  in  great  pains,  which  continued 
until  her  delivery,  three  or  four  days  later; 
Its  result  of  broken  health  and  inability  to 
perform  any  labor  continuing  even  to  the 
time  of  trial,  more  than  a  year  after  her  In- 
Jury.  The  evidence  shows  the  walk  in  ques- 
tion to  have  been  greatly  out  of  repair,  hav- 
ing been  in  use  six  or  seven  years  or  more 
without  any  repairs  being  made;  that  the 
stringers  were  decayed,  the  boards  rotted  and 
broken,  and  many  of  them  loose  from  the 
stringers,  and  some  gone  entirely.  And  this 
condition  of  the  walk  was  personally  known 
to  some  of  the  city  officials  for  a  considerable 
time  before  the  accident  The  case  was  tried 
to  a  Jury,  which  returned  a  verdict  in  favor 
of  the  plaintiff  for  $2,500,  which  being  deem- 
ed by  the  court  excessive,  the  sum  of  $500 
was  by  the  plaintiff  remitted,  and  Judgment 
was  entered  for  the  balance,  to'  wit,  $2,000. 
And  from  this  Judgement,  and  the  order  of 
the  court  overruling  a  motion  for  a  new  trial, 
the  cause  is  brought  to  this  court  on  error. 

James  Hepburn  and  Lawrence  &  Huston, 
for  plaintiff  in  error.  Thomas  S.  Jones  and 
Gotteral  &  Homor,  for  defendant  In  error. 

GIIjLETTE,  J.  (after  stating  the  facts). 
Seven  assignments  of  error  are  made  by  the 
plaintiff,  but  we  think  they  may  all  be  dis- 
cussed' under  two  heads. 

First   the  anffldency  of  the   petition   la 

questioned.    It  Is  sufficient  to  say  as  to  this 

that  the  defendant  answered  both  the  original 

«iid  amended  petitloni^  and  proceeded  to  tii- 

7BP.-19 


al,  without  making  objection  thereto  by  way 
of  motion  or  demurrer,  except  to  ask  for  a 
physical  examination  by  competent  physi- 
cians of  the  person  of  the  plaintiff,  for  the 
purpose  of  discovering  and  determining  the 
extent  of  her  injuries.  It  Is  too  late  upon 
the  trial  of  a  cause  to  then  complain  for  the 
first  time  of  any  mere  technical  insufficiency 
in  the  allegations  of  the  petition,  or  amend- 
ment thereto,  when  the  same  have  been  fully 
answered,  and  issues  Joined  thereby,  and  no 
further  time  or  applicatioo  for  continuance 
has  been  asked  for. 

It  is  further  contended  that  the  petition 
was  defective  in  not  alleging,  that  the  de- 
fective condition  of  the  sidewalk  where  the 
injury  occurred  had,  prior  to  the  accident 
been  made  known  to  any  of  the  city  officials, 
or  bad  been  in  a  broken,  dilapidated,  or  dan- 
g«^>ua  condition  for  such  a  length  of  time 
as  would  reasonably  Impart  notice  to  the  city 
anthorltiea.  The  fourth  clause  of  the  peti- 
tion states  "that  on  the  said  2d  day  of  Janu- 
ary the  plaintiff  was  lawfully  walking  along 
the  said  sidewalk  at  the  place  above  set  out 
and  described,  at  which  place  the  defendant 
corporation  had  negligently  permitted  the 
planks  of  which  said  sidewalk  was  con- 
structed to  become  broken  and  unfastened 
from  their  lateral  support,  and  to  l>ecome  un- 
safe and  dangerous  for  the  passage  of  per- 
sons using  said  sidewalk,  and  which  said 
sidewalk  the  defendant  corporation  negligent 
ly  allowed  to  remain  in  such  dangerous  and 
unsafe  condition."  To  this  clause  of  the  petl 
tion  defendant  answered  "that  on  the  2d  day 
of  January  defendant  did  not  negligently  al- 
low the  sidewalk  on  North  Fifth  street,  be- 
tween Warner  and  Mansur  streets,  to  become 
out  of  repair  and  unsafe,  but  that  defendant 
on  said  date  and  at  all  other  times  main- 
tained said  sidewalk  in  a  safe  condition," 
etc.  There  was  thus  a  square  issue  present- 
ed as  to  the  condition  of  the  sidewalk  In 
question.  This  was  one  of  the  ultimate  pro- 
bative facta  to  be  determined. 

Objection  is  also  made  to  the  action  of  the 
trial  court  in  permitting  the  plaintiff,  on  the 
trial  of  said  cause,  to  amend  the  petition  by 
interlining  after  the  allegation  "that  on  the  2d 
day  of  January  the  defendant  negligently  al- 
lowed the  sidewalk  on  North  Fifth  street  be 
tween  Warner  and  Mansur  streets,"  the  word? 
"In  said  city  of  Guthrie,  Logan  county,  O.  T." 
Defendant  objected  to  the  introduction  of 
evidence  on  the  part  of  the  plaintiff  on  the 
ground  that  the  petition  did  not  show  where 
the  injury  complained  of  occurred,  and  in  an- 
swer to  this  objection  the  trial  court  permit- 
ted ttie  plaintiff  to  make  this  amendment  It 
was  certainly  within  the  discretion  of  the 
court,  and  clearly  In  furtherance  of  justice. 

The  plaintiff  in  error  complains  that  there 
was  not  a  sufficient  allegation  to  authorize 
proof  in  the  trial  of  the  cause  showing  that 
the  dty  had  actual  notice  of  said  sidewalk's 
defective  condition,  or  that  it  bad  remained 
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out  of  repair  for  such  a  length  of  time  as  to 
impart  notice.  It  is  a  general  rule  that  the 
liability  of  a  city  for  damages  occasioned  by 
a  defective  sidewalk  arises  only  upon  notice 
of  such  defect,  cither  express  or  implied,  and 
that  proof  of  such  notice  must  appear  be- 
fore such  liability  is  established.  But  is  it 
necessary  in  pleading  a  liability  for  negli- 
gence, after  setting  up  that  the  Injuries  re- 
sulted "solely  by  reason  of  the  negligence  of 
the  defendant  corporation  in  allowing  said 
sidewalk  to  remain  in  an  unsafe  condition," 
to  plead  farther  the  particular  notice  that  the 
city  had  of  the  fact?  The^  issuable  fact'  is 
here  pleaded,  to  wit,  that  the  city  negligent- 
ly permitted  the  sidewalk  to  be  u.id  remain 
out  of  repair;  and  this  fact  could  tie  estab- 
lished by  proof  that  actual  notice  was  car- 
ried home  to  the  corporation,  or  that  it  had 
been  permitted  to  remain  in  such  condition 
for  such  a  length  of  time  as  that  notice  of 
its  condition  would  be  presumed.  Such  no- 
tice would  therefore  be  an  evidentiary  fact 
of  the  negligence.  The  evidentiary  fact  that 
this  condition  of  the  walk  was  known  to 
defendant  could  have  been  established  either 
by  showing  that  actual  notice  of  its  condi- 
tion had  been  given  to  the  city  officials,  or 
by  showing  that  it  bad  been  in  a  dilapidated 
and  dangerous  condition  for  such  length  of 
time  as  would  impart  notice  to  the  city  offi- 
cials. Nothing  is  better  established  than 
that  evidentiary  facts  do  not  need  to  be  al- 
leged in  pleading,  and,  while  the  plaintiff 
was  called  upon  to  bring  home  to  the  city 
authorities  knowledge  of  the  condition  of  the 
sidewalk,  she  was  at  liberty  to  do  this  in 
either  of  the  ways  above  indicated,  or  by 
both,  and  the  defendant  was  called  upon  to 
meet  either  or  both  these  lines  of  evidence. 
This  question  has  been  before  the  Supreme 
Court  of  the  state  of  Kansas  in  numerous 
cases.  First,  in  the  case  of  Topeka  v.  Tut- 
tle,  5  Kan.  313,  where  'the  court  says:  "It 
seems  to  us  that  a  petition  that  states  with 
circumstantial  particularity  that  the  City  of 
Topeka,  an  incorporated  city  of  the  second 
class,  negligently  left  one  of  its  streets  out 
of  repair,  by  reason  whereof  the  plaintifF, 
without  fault  on  his  part,  was  injured,  states 
facts  sufficient  to  constitute  a  good  cause  of 
action."  I^ater,  in  Jansen  v.  City  of  Atchi- 
son, 16  Kan.  381,  Justice  Brewer,  speaking 
for  the  court,  cites  this  ease  of  Topeka  v. 
Tuttle,  and  there  reaffirms  the  decision  in 
that  case  holding  the  petition  sufficient;  and 
numerous  other  Kansas  cases  are  referred  to. 
We  are  of  the  opinion  that,  where  the  issues 
are  fully  made  up  without  challenging  the 
sufficiency  of  the  petition  in  this  respect  by 
motion,  it  is  too  late  to  raise  the  question 
by  objection  to  the  introduction  of  testimony, 
and  therefore  think  the  petition  in  this  case 
sufficient  to  aulhorize  the  evidence  Introdu- 
ced to  show  the  liability  of  the  city. 

Complaint  is  also  made  that  instruction 
No.  8  given  by  the  court  to  the  Jury  was 
entirely  wrong,  not  because  It  did  not  cor- 


rectly express  the  law,  but  because  It  was 
not  founded  upon  any  distinct  averment  of 
the  pleadings.  Instruction  No.  8,  complained 
of,  is  as  follows:  "If  you  find  from  the  evi- 
dence that  the  plaintiff  did  meet  with  the 
accident  complained  of,  and  that  the  aide- 
walk  was  out  of  repair  and  defective,  but 
that  the  city  authorities  had  no  knowledge 
of  such  defective  or  dangerous  condition, 
then  she  is  not  entitled  to  recover;  but  if 
you  further  find  that  such  defective  condi- 
tion of  the  sidewalk  had  existed  for  such  a 
length  of  time  as  that,  by  the  exercise  of 
ordinary  care  and  diligence,  the  city  would 
have  known  of  the  same,  or  that  the  side- 
walk inspector  employed  by  the  city  was 
actually  informed  of  said  defective  condition 
prior  to  the  time  of  the  alleged  accident, 
then  it  would  be  your  duty  to  find  that  the 
city  had  notice  of  the  defective  condition  of 
the  sidewalk."  This  instruction  was  based 
upon  the  evidence  of  nearly  every  witness 
who  testified  in  the  case,  including  those 
of  the  defendant  city.  Holding,  as  we  do, 
that  the  petition  was  sufficient  to  authorize 
the  proof  Introduced,  and  as  the  instructiou 
correctly  states  the  law  applicable  to  the 
facts  shown  by  the  testimony,  there  was  no 
error  in  giving  this  instruction. 

The  second  ground  of  complaint  relied  u{K>n 
by  plaintiff  in  error  raises  the  question  of 
contributory  negligence,  and  the  facts  upon 
which  this  claim  is  based  arc  that  the  plain- 
tiff bad  passed  over  the  walk  many  times 
during  the  three  months  preceding  her  In- 
Jury,  and  knew  that  it  was  out  of  repair; 
and,  these  facts  appearing  from  the  testi- 
mony of  the  plaintiff,  it  Is  contended  the 
court  should  have  determined  the  question 
of  contributory  negligence,  and  taken  the 
case  from  the  Jury.  Many  cases  are  cited 
by  counsel  upon  this  proposition,  but  we  do 
not  think  any  of  them  will  support  the 
claim  made  for  them,  when  applied  to  the 
facts  in  this  case.  That  the  plaintiff  was 
injured,  and  that  the  Injury  resulted  from 
a  defective  sidewalk,  Is  unquestioned.  In 
the  case  of  Maultby  v.  City  of  Leavenworth, 
28  Kan.  745,  Justice  Brewer,  after  stating 
the  facts  In  a  case  very  similar  to  the  one 
before  us,  says:  "And  upon  this  we  remark, 
in  the  first  place,  that  the  mere  fact  that  the 
plaintiff  knew  the  sidewalk  was  defective 
did  not  prevent  him  from  using  it.  The 
logic  of  a  converse  proposition  would  be  this: 
That  if  all  the  sidewalks  in  a  city  are  de- 
fective, and  all  the  citizens  are  aware  of  it 
no  one  could  use  a  sidewalk,  except  at  his 
own  peril.  The  city  would  then  absolve  it- 
self from  all  liability  by  making  known  its 
own  omission  of  duty.  This  is  not  the  law. 
A  city  must  discharge  its  duty  of  making  its 
streets  and  sidewalks  reasonably  safe  for 
public  travel,  and  it  does  not  release  itself 
from  liabilities  to  a  traveler  injured  thereon 
by  mere  proof  that  such  traveler  knew  the 
condition  of  the  street  or  sidewalk."  In  a 
note  to  the  same  case  it  is  said:    "A  mu- 
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nicipal  corporation  which  has  charge  of  the 
streets  and  sidewalks,  and  power  to  com- 
pel repairs  to  the  same,  is  bound  to  keep 
tbem  In  good  repair  and  safe  condition,  and 
is  liable  In  damages  to  any  person  who, 
without  fault  or  negligence.  Is  injured  by 
reason  of  such  defects  in  same,  when  the 
authorities  of  the  city  knew,  or  had  notice, 
actual  or  constructive,  of  the  existence  of 
such  defect"  Citing  a  long  list  of  authori- 
ties. In  Munger  v.  City  of  Marshailtown 
(Iowa)  13  N.  W.  642,  it  Is  held:  "A  city  is 
required  to  repair  its  sidewalks,  whatever 
may  have  been  the  cause  of  an  injury  there- 
to." "If  a  party  has  knowledge  that  a  side- 
walk is  out  of  repair,  he  is  still  entitled  to 
recover  for  an  Injury  sustained  by  reason 
of  such  want  of  repair.  If  he  exercised  proper 
care  while  walking  thereon."  Without  cit- 
ing endless  authorities,  it  is  sufficient  to  say 
that  negligence  is  now  so  universally  regard- 
ed as  a  questlou  of  fact  for  the  jury,  that 
it  is  only  when  its  presence  or  absence  is  so 
clearly  established  that  no  reasonable  per- 
son could  be  left  iu  doubt,  that  a  court  would 
be  justified  in  takiug  it  from  the  considera- 
tion of  the  jury.  In  this  case  no  circum- 
stance or  act  of  negligence  on  the  part  of 
the  defendant  in  error  is  shown  or  claimed, 
beyond  the  mere  fact  of  passing  over  a  de- 
fective sidewalk  in  the  nighttime,  with 
knowledge  of  its  defective  condition.  Nei- 
ther upon  reason  nor  authority  can  this  be 
held  to  he  contributory  negligence.  If  a 
sidewalk  Is  desirable  at  any  time.  It  is  more 
needed  In  the  nighttime  than  in  the  light 
of  day.  Negligence  in  walking  upon  a  de- 
fective sidewalk  consists  of  a  careless  and 
negligent  manner  of  so  walking,  having  no 
proper  regard  for  the  condition  of  the  walk, 
and  does  not  consist  of  the  mere  fact  of 
"walking  thereon." 

Special  question  No.  2  submitted  to  the 
jury,  as  follows,  "Was  the  plaintiff  familiar 
with  the  sidewalk  and  its  general  condition 
at  the  time  of  the  alleged  injury?"  was  an- 
swered by  the  jury  in  the  affirmative.  Coun- 
sel for  the  city  argues  that  this  answer 
should  control  the  verdict  in  favor  of  the 
dty.  This  could  not  be  held,  under  the  au- 
thorities above  cited,  unless  such  walking 
upon  the  sidewalk  was  such  contributory 
negligence  as  to  bar  the  right  of  recovery. 
We  cannot  assent  to  this  proposition.  Be- 
side, the  jury  have  found,  in  answer  to  spe- 
cial question  No.  4,  that  the  plaintiff  at  the 
time  of  the  alleged  injury  did  not  know  that 
the  sidewalk  was  in  a  dangerous  condition. 
There  was  therefore  no  error  in  the  court's 
refusal  to  render  judgment  for  the  defend- 
ant upon  the  special  findings  of  fact. 

The  record  in  this  case  presenting  no  re- 
versible error,  the  judgment  of  the  court  be- 
low must  be  affirmed,  with  costs.  All  the 
justices  concunring,  except  BURFORD,  C. 
J.,  who  presided  la  the  court  below,  not  sit- 
ting. 


(13  Okl.  512) 

HERD  et  al.  v.  UNITED  STATE* 

(Supreme  Court  of  Oklahoma.    Jan.  12,  1904.) 

COURTS— JURISDICTION— INDIAN  RESERVATION 
—EXCEPTIONS— LARCENY— INDICTMENT. 

1.  The  district  courts  of  the  territory  of 
Oklahoma,  when  sitting  with  and  exercising  the 
powers  and  jurisdiction  of  a  United  States 
court,  have  exclusive  jurisdiction  of  all  crimes 
punishable  by  the  laws  of  the  United  States, 
when  committed  by  persons  other  than  Indians 
U|)oo  an  Indian  reservation  occupied  by  Indian 
tribes,  and  to  wliich  reservation  the  Indian  title 
has  not  been  extinguislied. 

2.  Where  the  iudiutnient  charges  larceny  com- 
mitted within  an  Indian  reservation  in  the  ter- 
ritory of  Oklahoma,  it  is  not  necessary  to 
charge  in  the  indictment  that  the  defendant  is 
not  au  Indian,  where  it  is  not  sought  to  con- 
vict him  under  the  act  of  Congress  approved 
March  3,  1885,  c.  341,  §  9,  23  Stat.  385. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Pawnee  County; 
before  Justice  Burwell. 

Daniel  Herd  and  others  were  convicted  on 
the  22d  day  of  November,  1900,  in  the  dis- 
trict court  of  Pawnee  county,  for  the  larceny 
of  a  brown  mare.  Said  larceny  is  charged  to 
have  been  committed  in  the  Osage  Nation, 
attached  to  Pawnee  county  for  judicial  pur- 
poses. Trial  was  had,  and  the  defendants 
were  convicted,  and  sentenced  to  Imprison- 
ment in  the  federal  jail  for  one  year.  Neces- 
sary exceptions  were  saved,  and  the  case 
brought  here  on  error.    Affirmed. 

Buckner  &  Sons,  for  plaintlffB  in  error. 
Horace  Speed,  U.  S.  Atty. 

IRWIN,  J.  The  first  error  assigned  Is  that 
the  United  States  court,  or  the  district  court 
of  Pawnee  county,  sitting  with  the  powers  of 
a  district  court  of  the  United  States,  and  the 
powers  of  a  circuit  court  of  the  United  States, 
had  no  jurisdiction  of  the  case.  In  support 
of  this  contention,  the  first  authority  cited  by 
the  defendants'  counsel  is  the  case  of  United 
States  V.  Pridgeon,  153  U.  S.  51,  14  Sup.Ct 
746,  38  L.  Ed.  631.  We  think  the  first  as- 
sumption of  the  plaintiffs  .in  error,  to  wit, 
"The  Pridgeon  Case  arose  in  the  Otoe  Res- 
ervation In  the  territory  of  Oklahoma,"  is  er- 
roneous, as,  by  an  examination  of  the  case  in 
153  U.  S.,  14  Sup.  Ct,  38  L.  Ed.,  and  the  de- 
cision of  the  court,  it  will  be  seen  that  the 
Supreme  Court  of  the  United  States  there 
held  that  the  Indictment  charged  that  the  of- 
fense was  committed  in  the  Cherokee  Strip, 
which  at  that  time  was  not  Included  in  Okla- 
homa. The  effect  of  that  decision  was  that 
horse  stealing,  when  committed  in  an  Indian 
country,  within  tlie  boundaries  of  Oklahoma 
Territory,  was  not  a  crime  against  the  United 
States,  punishable  under  the  act  of  Congress 
passed  February  15,  1888,  c.  10,  25  Stat  33, 
against  horse  stealing  in  the  Indian  Terri- 
tory. There  the  question  under  consideration 
was  whether  the  offense,  as  charged  In  the 
indictment,  was  charged  to  have  been  com- 
mitted in  that  portion  of  the  Indian  country 
embraced  within  the  territory  of  Oklahoma, 


Digitized  by 


Google 


292 


75  PACIFIC  REPORTER. 


(Okl. 


or  that  portion  outside  of  the  territory  of 
Oklahoma,  to  wit,  the  Cherokee  Strip.  The 
court  there  says:  "Assuming  that  the  first 
question  certified  [that  is,  the  question  was 
horse  steaiiug  on  November  2,  1890,  in  the 
Indian  country,  within  the  boundaries  of 
Oklahoma  Territory,  as  defined  by  the  act 
of  Congress  passed  May  2,  1890,  c.  182,  26 
Stat.  81,  a  crime  against  the  United  States,  and 
punishable  under  the  act  of  Congress  passed 
February  15,  1888,  c.  10,  25  Stat.  33,  against 
horse  stealing  in  the  Indian  Territory]  has 
reference  to  such  parts  of  the  Indian  country 
as  were  embraced  within  the  boundaries  of 
Oklahoma  Territory,  and  formed  a  part  there- 
of, as  defined  and  established  by  the  act  of 
May  2,  1890.  c.  182,  26  Stat.  81,  it  admits  of 
little  or  no  doubt  that  this  question  must  be 
answered  In  the  negative."  This  construc- 
tion is,  no  doubt,  correct,  as  the  act  under 
which  that  prosecution  was  conducted  was  an 
act  which  limited  the  offense  charged  in  the 
indictment  to  the  Indian  Territory.  Now,  If 
this  country  in  which  this  act  was  commit- 
ted was  not  in  the  Indian  Territory,  but  In 
the  territory  of  Oklahoma,  then  it  would  not 
come  within  the  provisions  of  this  act  We 
think  that  no  stronger  argument  can  be 
made,  in  refuting  the  contention  of  plaintiffs 
in  error's  counsel  as  to  the  application  of  the 
Pridgeon  Case,  than  that  used  by  this  court 
in  the  case  of  Ooodson  ▼.  United  States,  7 
Okl.  117,  54  Pac.  423.  This  court  in  that  case 
laid  down  what  we  believe  to  be  the  correct 
doctrine:  "The  district  courts  of  the  terri- 
tory of  Oklahoma,  when  sitting  with,  and  ex- 
ercising the  powers  and  Jurisdiction  of,  a 
United  States  court,  have  ezclnsive  Jurisdic- 
tion of  all  crimes  punishable  by  the  laws  of 
the  United  States,  when  committed  by  per- 
sons other  than  Indians,  upon  an  Indian  res- 
ervation occupied  by  Indian  tribes,  and  to 
which  reservation  the  Indian  title  has  not 
been  extinguished."  This  court  In  that  de- 
cision cites  as  authority  therefor  the  case  Ex 
parte  Wilson,  140  U.  S.  575,  11  Sup.  Ct  870, 
35  L.  Ed.  513,  which  Is  a  decision  by  Justice 
Brewer.  That  portion  of  the  opinion  which 
relates  to  the  question  here  under  considera- 
tion, we  think,  is  applicable  to  the  case  at 
bar,  and  will  bear  a  repetition  in  this  case. 
It  is  as  follows:  "The  necessary  effect  of 
this  legislative  recognition  was  to  confirm 
the  executive  order,  and  establish  beyond 
challenge  the  Indian  title  to  this  reservation. 
Indeed,  the  fact  that  this  is  an  Indian  reser- 
vation is  not  contested  by  the  petitioner,  but, 
rather,  assumed  by  him  in  his  argument. 
His  proposition  is  that  Congress,  by  act  ap- 
proved March  3,  1885,  c.  341,  §  9,  23  Stat.  385, 
conferred  upon  the  territory  and  her  courts 
full  Jurisdiction  of  the  offense  of  murder 
when  committed  on  an  Indian  reservation  by 
an  Indian.  Ex  parte  Gon-shay-ee,  130  U.  S. 
343,  9  Sup.  Ct.  542  [32  L.  Ed.  973].  This 
offense  liad  herctofwe,  when  cominittcd  in 
such  place  by  others  than  an  Indian,  been 
cognizable  by  the  courts  of  the  United  States, 


under  Rev.  St.  }  2145.  The  petitioner  be- 
lieves that  the  United  States,  by  yielding  up 
a  part  of  her  Jurisdiction  over  the  offense  of 
murder  when  committed  on  an  Indian  reser- 
vation, lost  all;  that  Is,  that  her  Jurisdiction 
of  the  offense  in  the  particular  place  must  be 
'sole  and  exclusive,'  or  will  not  exist  at  all; 
that  it  cannot  be  that  there  shall  be  one  law 
and  one  mode  of  trial  for  a  murder  in  a  par- 
ticular place  if  committed  by  an  Indian,  and 
another  law  and  mode  of  trial  for  the  iden- 
tical offense  In  the  same  place  committed  by 
a  white  man  or  a  negra  We  are  unable  to 
yield  our  assent  to  this  argumoit  The  ques- 
tion is  one  of  statutory  construction.  The 
Jurisdiction  of  the  United  States  over  these 
reservations,  and  the  power  of  Congress  to 
provide  for  the  punishment  of  all  offenses 
committed  therein,  by  whomsoever  commit- 
ted, are  not  open  questions.  U.  S.  v.  Kagama, 
118  U.  S.  375,  6  Sup.  Ct  1109  [30  L.  Ed.  228]. 
And  this  power  being  a  general  one.  Congress 
may  provide  for  the  punishment  of  one  class 
of  offenses  in  one  court,  and  another  class  la 
a  different  court  There  Is  no  necessity  for, 
and  no  constitutional  provision  compelling, 
full  and  exclusive  Jurisdiction  in  one  tribu- 
nal; and  the  policy  of  congress  for  a  long 
time'  has  been  to  give  only  a  limited  Jurisdic- 
tion to  United  States  courts.  Section  2145 
extends  to  the  Indian  country  the  general 
laws  of  the  United  States  as  to  the  punish- 
ment of  crimes  committed  in  any  place  with- 
in the  sole  and  exclusive  Jurisdiction  of  the 
United  States,  except  as  to  crimes  the  punish- 
ment of  which  is  otherwise  expressly  provid- 
ed for.  This  Indian  reservation  is  a  part  of 
the  Indian  country,  within  the  meaning  of 
that  secUon.  Bates  y.  Clark,  05  U.  S.  204  [24 
L.  Ed.  471];  Ex  parte  Crow  Dog,  109  U.  S. 
556,  3  Sup.  Ct  396  [27  L.  Ed.  1030].  But 
this  extension  of  the  criminal  laws  of  the 
United  States  over  the  Indian  country  is  lim- 
ited by  the  section  Immediately  succeeding 
(2146)  as  follows:  'The  preceding  section 
shall  not  be  construed  to  extend  to  crimes 
committed  by  one  Indian  against  the  person 
or  property  of  another  Indian,  nar  to  any  In- 
dian committing  any  offense  In  the  Indian 
country  who  has  been  punished  by  the  local 
law  of  the  tribe,  or  to  any  case  where,  by- 
treaty  stipulations,  the  exclusive  Jurisdiction 
over  such  offenses  is  or  may  be  secured  to  the 
Indian  tribes  respectively.'  So  that  before 
the  act  of  1885  the  Jurisdiction  of  the  United 
States  courts  was  not  sole  and  exclusive  over 
all  offenses  committed  within  the  limits  of 
an  Indian  reservation.  The  words  'sole  and 
exclusive,'  in  section  2145,  do  not  apply  to 
the  Jurisdiction  extended  over  the  Indian 
country,  but  are  only  used  in  the  description 
of  the  laws  which  are  extended  to  it.  The 
effect  of  the  act  of  1885  was  not  to  transfer 
to  terriiorial  courts  a  part  of  the  sole  and  ex- 
clusive Jurisdiction  of  United  States  courts, 
but  only  a  part  of  the  limited  Jurisdiction 
then  exercised  by  such  courts,  together  with 
Jurisdiction  over  offenses  not  theretofore  vest- 
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ed  therein.  The  argument  of  the  petitioner 
therefore  fails.  There  has  been  no  trnusfer 
of  part  of  a  sole  and  exclusive  Jurisdiction, 
carrying  by  implication,  even  In  the  absence 
of  express  language,  a  transfer  of  all  Juris- 
diction, but  only  a  transfer  of  part  of  an  al- 
ready limited  Jurisdiction,  and  neither  by 
laugiuge  nor  implication  transferring  that 
theretofore  vested,  and  not  in  terms  trans- 
ferred. We  may  here.  In  passing,  notice  that 
the  distinction  between  district  courts  when 
sitting  as  courts  of  the  territory  and  when 
sitting  as  courts  of  the  United  States  was 
fully  developed  and  explained  in  the  case  of 
Ex  parte  Gon-shay-ee,  supra;  that  by  section 
629  of  the  Revised  Statutes  the  Circuit  C!ourts 
of  the  United  States  are  given  Jurisdiction  of 
crimes  and  offenses  cognizable  under  the  au- 
thority of  the  United  States;  and  that  by  the 
act  organizing  the  territory  of  New  Mexico, 
of  September  9,  1850,  c.  49,  9  Stat  44G,  and 
the  subsequent  act  of  February  24,  1863,  c. 
56,  12  Stat.  664,  organizing  the  territory  of 
Arizona,  the  district  courts  of  the  latter  ter- 
ritory were  given  the  same  Jurisdiction  In  all 
cases  arising  under  the  Constitution  and  laws 
of  the  United  States  as  is  vested  in  the  Cir- 
cuit and  District  Courts  of  the  United  States. 
It  follows  that  as  the  Circuit  Courts  of  the 
United  States  have  Jurisdiction  over  the 
crime  of  murder  committed  within  any  fort, 
arsenal,  or  other  place  within  the  exclusive 
Jurisdiction  of  the  United  States,  so,  prior  to 
1885,  the  district  courts  of  a  territory  had  Ju- 
risdiction over  the  crime  of  murder  commit- 
ted by  any  person  other  than  an  Indian  upon 
an  Indian  reservation  within  Its  territorial 
iiiuits,  and  that  such  Jurisdiction  has  not 
been  taken  away  by  the  legislation  of  that 
year.  The  first  contention  of  petitioner,  there- 
fore, cannot  be  sustained."  And  we  also 
hereby  reiterate  the  reasons  so  cogently  ad- 
vanced by  the  court  in  the  opinion  in  the 
Goodson  Case,  showing  that  the  case  ot  Unit- 
ed States  V.  Prldgeon  is  not  in  conflict  with 
that  decision.  Now,  it  is  not  contended  in 
this  case  by  the  counsel  for  plaintiff  in  error 
that  this  is  not  Indian  country;  that  is,  that 
the  Osage  Nation  is  not  Indian  country.  In 
faict,  it  is  claimed  by  counsel  for  plaintiffs  in 
error  in  the  brief  that  it  is  Indian  country. 
There  is  no  claim  that  it  is  not  occupied  by 
Indian  tribes,  and  there  is  no  claim  that  the 
Indian  title  has  been  extinguished.  Then,  If 
this  offense  was  committed  in  an  Indian 
country  occupied  by  Indian  tribes,  and  where 
the  title  of  the  Indian  has  not  been  extin- 
guished, under  the  express  terms  of  the  deci- 
sions of  this  court  in  the  Goodson  Case,  the 
district  court  of  Pawnee  county,  to  which 
that  reservation  was  attached  for  Judicial 
puriwses,  had  Jurisdiction  of  the  case. 

The  next  contention  on  the  part  of  the 
plaintiff  In  error  in  this  case  is  that  the  in- 
dict nieut  is  insufflcient  because  it  falls  to 
recite  that  the  defendants  were  not  Indians, 
and  they  cite  the  cases  of  Ex  parte  Gon- 
shay-ee,  130  U.  S.  343,  9  Sup.  Ct.  542,  32  L. 


Ed.  973;  U.  S.  v.  Logan  (C.  C.)  1{®  Fed.  240. 
In  the  case  of  Esc.  parte  Gon-shay-ee  the 
validity  of  the  indictment  was  in  no  way 
under  consideration  by  the  court,  and  the 
court  gives  no  light  upon  the  point.  In  fact, 
the  indictment  is  in  no  way  discussed.  So 
we  are  unable  to  say  that  this  case  Is  of  any 
weight  in  deciding  the  proposition  advanced 
by  counsel  for  plaintiffs  in  error.  And  in 
the  last  case  cited  on  this  proposition,  to  wit. 
United  States  v.  Logan,  it  is  there  held  by 
the  court  that  in  order  to  bring  the  defendant 
within  the  act  approved  March  3,  1885,  the 
indictment  must  allege  that  he  is  not  an  In- 
dian. This  does  not  prove  the  proposition 
that  where  it  is  not  claimed  that  the  defend- 
ant charged  with  the  crime  is  within  the  pro- 
visions of  that  particular  act,  and  where  the 
prosecution  is  not  based  on  that  act,  it  is 
necessary  that  the  pleader,  in  drawing  the 
Indictment,  should  put  In  the  negative  propo- 
sition that  the  defendant  is  not  an  Indian. 
Proof  of  that  fact  would  only  be  necessary 
where  it  was  sought  by  the  prosecution  to 
bring  the  defendant  wltldn  the  provisions 
of  that  act,  or  where  it  is  sought  on  the  part 
of  the  defendant  to  bring  him  within  the  ex- 
ceptions of  that  act  We  do  not  think  it  is 
at  all  necessary,  in  an  indictment  brought 
under  another  section,  and  which  has  no  ref- 
erence to  the  act  of  March  3,  1885,  which  re- 
lates to  Indians,  that  the  indictment  should 
charge  that  the  defendant  was  not  an  Indian. 
The  next  error  complained  of  is  that  the 
record  fails  to  show  that  the  defendants  were 
present  at  every  step  of  the  trial,  and  plain- 
tiffs in  error  call  our  attention  to  the  record 
(pages  6,  7,  8,  9,  10.  11,  12,  14,  and  15)  to 
show  that  two  of  the  defendants  (Joe  Brown 
and  Daniel  Brown)  were  not  present  We 
think  this  position  is  not  maintained  and 
borne  out  by  the  record.  Page  6  of  the  rec- 
ord Is  that  portion  of  the  record  which  re- 
lates to  the  fixing  of  bail,  and  it  shows  in 

express  terms  that  Joe  Brown, Brown, 

Dan  Herd,  and  Pearl  Rogers,  all  of  the  de- 
fendants named  In  the  indictment,  were  pres- 
ent in  open  court  Page  7  seems  to  be  the 
same  as  page  6,  page  6  of  the  record  having 
been  also  marked  page  7.  On  the  pages 
marked  8  and  9  of  the  record,  which  show 
the  proceedings  on  the  24th  of  May,  1900, 
and  are  that  part  of  the  record  which  shows 
an  application  of  the  defendants  for  a  con- 
tinuance, it  is  expressly  shown  by  the  record 
that  all  of  the  defendants  were  present  In 
open  court.  Page  11,  which  is  that  portion 
of  the  record  which  shows  an  application  on 
the  part  of  the  defendants  for  a  change  of 
Judge,  also  shows  all  of  the  defendants  pres- 
ent. On  page  12,  which  is  that  portion  of 
the  record  which  shows  the  setting  of  the 
case  for  trial,  the  showing  is  that  Dan  Herd 
et  al.  were  present.  Page  14  of  the  record, 
as  to  the  presence  of  the  defendants,  shows 
that  Dan  Herd  et  al.  were  present  This  rec- 
ord shows  that  the  only  thing  done  in  the 
case  was  that  defendants'  counsel  appeared 
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and  asked  for  orders  for  witnesses  to  be 
allowed  at  the  expense  of  the  United  States; 
and  page  15,  which  shows,  as  to  the  presence 
of  the  defendants,  that  Dan  Herd  et  al.  were 
present,  and  that  the  only  proceeding  taking 
place  in  the  case,  as  shown  by  this  record, 
is  the  granting  of  orders  for  witnesses  for 
the  defendants  at  the  costs  of  the  United 
States.  Now,  the  only  pages  of  the  record 
that  do  not  show  affirmatively  that  these  de^ 
fendnuts  were  present  were  these  last  pages 
mentioned,  which  show,  as  to  the  presence  of 
the  defendants,  that  Dan  Herd  et  al.  were 
present;  and  the  record  discloses  that  the 
only  action  taken  at  this  time  was  the  fixing 
of  the  date  for  trial,  and  the  granting  of  the 
request  on  the  part  of  the  defendants  for  wit- 
nesses at  the  cost  of  the  United  States,  which 
certainly  could  not  be  in  any  way  prejudicial 
to  the  interests  of  the  defendants. 

The  next  error  as  contended  for  by  the 
counsel  for  the  plaintiffs  in  error  is  that  the 
record  fails  to  show  the  entering  of  the  plea 
to  the  indictment,  and  the  arraignment  of 
the  defendants  Joe  Brown  and  Dan  Brown. 
We  find  a  page  of  the  record  which  does 
not  seem  to  be  numbered,  but  comes  just  the 
page  ahead  of  page  10,  and  after  page  7,  and 
is  that  part  of  the  record  which  shows  that 

the  defendants,   Joe   Brown,   Brown, 

Dan  Herd,  and  Pearl  Rogers,  all  appeared  in 
.  their  own  proper  persons  in  open  court,  and 
the  court,  after  advising  the  defendants  of 
their  rights  to  have  counsel  before  being  ar- 
raigned, ask  the  defendants  If  they  have 
counsel,  and  said  defendants,  each  for  him- 
self, answers  "No,"  and  waives  the  right  to 
have  counsel.    Being  asked  by  the  court  if 

Joe  Brown, Brown,  and  Dan  Herd,  and 

Pearl  Rogers  are  their  true  names,  answer 
each  for  themselves,  as  their  name  is  called, 

"Yes,"  and Brown  announces  his  name 

to  be  Bert  Brown.  The  record  further  dis- 
closes: "And  now  comes  the  defendants,  Joe 
Brown,  Bert  Brown,  Dan  Herd,  and  Pearl 
Rogers,  and  announce  to  the  court  that  they 
are  ready  at  this  time  to  plead  to  the  Indict- 
ment, and  waive  their  one  day  allowed  them 
by  law  in  which  to  plead.  And  being  asked 
by  the  court  what  is  their  plea  to  said  in- 
dictment, the  defendants,  each  for  himself, 
answers,  'Not  guilty.'  And  thereupon  the 
clerk  at  once  makes  the  following  entry  on 
the  minutes  of  the  court,  to  wit:  'The  de- 
fendants each  pleads  that  they  are  not  guilty 
as  charged  In  the  indictment.' "  This  page 
of  the  -record  not  being  numbered,  but  on 
the  back  of  the  page  we  find  the  certificate 
of  the  clerk  of  the  district  court  that  the 
same  is  a  true  and  correct  copy  of  the  orig- 
inal arraignment  and  plea  on  file  and  of  rec- 
ord in  his  office,  at  Pawnee,  Okl.,  signed  by 
the  clerk,  and  attested  with  the  seal  of  the 
court.  Therefore  we  think  that  there  Is  no 
doubt  but  the  last  two  assignments  of  error 
on  the  part  of  the  plaintiffs  In  error  are  not 
borne  out  by  the  record. 

For  the  reasons  herein  stated,  the  action  of 


the  district  court  of  Pawnee  county  is  af- 
firmed, at  the  costs  of  the  plaintiffs  in  error. 
All  of  the  Justices  concurring,  except  Justice 
BURWELL,  who,  having  tried  the  cause  in 
the  court  below,  took  no  part  In  this  decision. 


(13  Okl.  EM) 

COOK  et  al.  v.  McCORD  et  ai. 

(Supreme  Court  of  Oklahoma.     Jan.  12,  1904.) 

TOWN-SITE  CONTEST— OCCUPYING  CLAIMANT'S 
LAW. 

1.  An  unsuccessful  contestant  for  a  town  site 
lot,  who,  during  the  pendency  of  the  contest, 
has  made  valuable  and  lasting  improvementii, 
in  good  faith,  thereon,  and  who,  at  the  ter- 
mination of  the  contest,  is  in  possession  of  the 
lot,  is  not  entitled  to  hold  possession  thereof 
until  bis  improvements  are  appraised  and  paid 
for  under  the  occupying  clalniaut's  Ian*  of  Okla- 
homa, as  the  euforcemeiit  of  such  law  in  such 
a  case  would  be  an  interfereuce  with  the  pri- 
mary disposal  of  the  soil,  and  therefore  in  con- 
fliet  with  the  organic  act  of  the  territory  of 
Oklahoma. 

Pancoast,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Logan  County; 
before  Chief  Justice  Jno.  H.  Burford. 

Action  by  Emma  D.  McCord  and  others 
against  Jonas  H.  Cook  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Reversed. 

Geo.  W.  Buckner  and  Ootteral  &  Hornor, 
for  plaintiffs  in  error.  Dale  &  Bierer,  for 
defendants  in  error. 

BURWBa;iL,  J.  Jonas  H.  Cpok  and  Ben- 
nett &  Pitts  were  adverse  claimants  for  lot 
40  in  block  55  In  the  city  of  Guthrie.  Sub- 
sequently Bennett  &  Pitts  conveyed  their 
Interest  (If  any  they  had)  in  the  lot  to  Bush 
A.  McKay.  A  hearing  was  had  between  Mr. 
took  and  Rush  A.  McKay  before  the  town- 
site  board  and  the  interior  department,  and 
the  lot  finally  awarded  to  Mr.  Cook,  and  the 
contest  case  was  closed.  Meanwhile  Rush 
A.  McKay  had  deeded  the  lot  to  one  Nix, 
who,  on  September  27,  1893,  conveyed^  it  to 
Emma  D.  McCord,  and  she,  on  May  19,  1896, 
commenced  an  action  in  the  district  court 
of  Logan  county  praying  that  Cook  be  de- 
creed to  hold  the  legal  title  to  this  lot  for  her 
use  and  benefit.  On  the  trial  the  judgment 
was  in  her  favor.  An  appeal  was  taken 
therefrom  to  this  court,  where  the  judgment 
of  the  lower  court  was  reversed  and  the  case 
remanded.  Wh6n  the  mandate  reached  the 
district  court,  counsel  for  Mr.  Cook  filed  a 
motion  that  judgment  be  rendered  in  con- 
formity with  the  mandate  of  the  Supreme 
Court,  and  the  attorneys  for  Emma  D.  McCord 
filed  an  application  praying  that  they  be 
granted  the  benefit  of  the  occupying  claim- 
ant's, act  of  the  territory  of  Oklahoma ;  and 
upon  the  hearing  of  these  two  applications 
the  court  rendered  Judgment  adjudging  Cook 
to  be  entitled  to  the  possession  of  the  land, 
but  also  adjudging  Emma  D.  McCord  to  be 
entitled  to  the  benefit  of  the  occupying  claim- 
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ant's  act;  and  directed  that  no  process  is- 
sue evicting  Smma  D.  McCord  from  the  lot 
until  after  the  plaintiff  had  paid  her  the  full 
value  of  all  lasting  and  valuable  improve- 
ments made  thereon  by  her,  or  by  the  person 
or  persons  under  whom  she  held  the  said 
property. 

This  record  presents  the  one  question:  Is 
an  adverse  claimant  for  a  town  lot  who  is 
unsuccessful,  and  who,  pending  the  contest, 
has  made  valuable  and  lasting  improvements 
on  such  lot,  entitled  to  the  benefit  of  the  oc- 
cupying claimant's  law  of  this  territory?  A 
careful  review  of  the  law  pertaining  to  the 
matter  compels  us  to  decide  the  question  in 
the  negative.  It  is  true  that  Congress  in  1874 
enacted  a  law  (Act  June  1,  1874,  c.  200,  18 
Stat.  uO  [D.  S.  Comp.  St.  1001,  p.  581])  to 
the  effect  that  when  an  occupant  of  land,  hav- 
ing color  of  title.  In  good  faith  has  made 
valuable  improvements  thereon,  and  is.  In 
the  proper  action,  found  not  to  be  the  rightful 
owner  thereof,  such  occupant  shall  be  en- 
titled, in  the  federal  courts,  to  all  of  the 
lights  and  remedies,  and,  upon  instituting  the 
proper  proceedings,  such  relief  as  may  be 
given  or  secured  to  him  by  the  statutes  of 
the  state  or  territory  where  the  land  lies, 
although  the  title  of  the  plaintifC  in  the  ac- 
tion may  have  been  granted  by  the  United 
States  after  such  Improvements  were  made; 
and  it  is  contended  that  the  Territorial  Legis- 
lature, in  1890,  enacted  an  "scupying  claim- 
ant's law  (Stat.  1890,  p.  928,  c.  70,  art.  42), 
which  gives  to  one  who,  under  color  of  title, 
has  made  valuable  and  lasting  improvements 
on  land,  in  good  faith,  and  is  in  possession 
of  such  land,  the  right  to  occupy  the  same 
until  his  improvements  are  assessed  and  paid 
for.  Conceding  this  all  to  be  true,  such  an 
one  must  fall,  because  the  law  would  be  void 
in  so  far  as  it  applies  to  improvements  made 
upon  town  lots  or  government  land  while  In 
contest  before  the  town-site  board  or  the  in- 
terior department;  for  the  act  of  1874  is  in 
conflict  with  the  organic  act  of  the  territory 
of  Oklahoma,  which  provides  (section  6) 
"that  the  legislative  power  of  the  territory 
shall  extend  to  all  rightful  subjects  of  legis- 
lation not  Inconsistent  with  the  Constitution 
and  laws  of  the  United  States;  but  no  law 
shall  be  passed  Interfering  with  the  primary 
disposition  of  the  soil."  And,  the  act  of  1874 
being  In  conflict  with  the  organic  act  of  the 
territory,  it  Is,  not  merely  by  implication,  but 
expressly,  repealed. 

Section  28  of  our  Organic  Act  provides: 
"That  the  Constitution  and  all  the  laws  of 
the  United  States  not  locally  inapplicable 
aliall,  except  so  far  as  modified  by  this  act, 
have  the  same  force  and  effect  as  elsewhere 
within  the  United  States;  and  all  acts  and 
parts  of  acts  in  conflict  with  the  provisions 
of  this  act  are  as  to  their  effect  in  said  ter- 
ritory of  Oklahoma  hereby  repealed:  pro- 
vided, that  section  1850  of  the  Revised  Stat- 
utes of  the  United  States  shall  not  apply  to 
the  Territory  of  Oklahoma."     Now,  if  the 


act  of  1874  be  construed  as  applicable  in  this 
territory?  then  the  Legislature  can,  as  to  im- 
provements on  government  land,  interfere 
with  the  primary  disposal  of  the  soil,  and 
the  contention  of  counsel  for  appellee,  that 
the  occupying  claimant's  act  of  this  territory 
is  not  an  interference  with  the  primary  dis- 
posal of  the  soil,  because  it  is  not  sought  to 
be  enforced  until  after  the  title  has  passed 
from  the  government,  although  ingenious,  is 
not  in  harmony  with  the  spirit  of  section  6 
of  our  organic  act.  Congress  intended  that 
the  Legislature  should  not  in  any  way  inter- 
fere with  the  primary  disposition  of  the  soil, 
and  has  so  said  in  no  uncertain  terms,  and 
has  expressly  repealed  the  act  of  1874,  so 
far  as  this  territory  is  concerned;  and  it  can- 
not I>e  argued  that  the  .right  of  an  occupy- 
ing claimant  to  remain  on  land  after  the  gov- 
ernment has  deeded  it  to  one  entitled  there- 
to, and  exact  from  him  payment  for  his  im- 
provements, is  not  an  interference  with  the 
disposal  of  the  soil  by  the  general  govern- 
ment. The  one  who  has  earned  the  legal 
title  has  also  acquired  the  legal  right  to  pos- 
session. The  government,  by  its  conveyance 
of  the  legal  title,  also  conveys  the  right  of 
occupancy,  and  he  who  makes  improvements 
upon  government  land  or  a  town  lot,  pending 
a  contest  over  the  same,  does  so  at  his  peril. 
The  doctrine  here  announced  is  supported 
by  the  authorities. 

In  the  case  of  Chavez  v.  Chavez  De  San- 
chez (N.  M.)  32  Pac.  146,  the  Supreme  Court 
of  New  Mexico  said:  "There  remains  then 
for  our  consideration  the  fifth  assignment  of 
error,  which  Is  that  the  court  erred  in  exclud- 
ing tendered  proof  of  the  value  of  the  land 
in  controversy  and  the  improvements  made 
thereon  by  the  plaintiffs  in  error.  It  is  urged 
that  under  section  2581,  Comp.  Laws  N.  M., 
plaintiffs  in  error  have  a  right  to  recover  the 
value  of  the  Improvements  made  by  them 
upon  the  land,  and  have  a  lien  upon  the  land 
for  the  same.  We  think  not  So  far  as  this 
case  Is  concerned,  the  land  embraced  in  the 
homestead  patent  must  be  regarded  as  being 
part  of  the  public  domain  at  the  time  the 
homestead  entry  was  made.  There  could  be 
no  rightful  possession  In  plaintiffs  in  error, 
and  the  law  was  not  Intended  to  be  available 
in  behalf  of  a  person  wrongfully  in  posses- 
sion; nor  does  this  statute  apply  to  this  case 
for  the  further  reason  that  such  a  lien  would 
Interfere  with  the  disposition  of  the  public 
lands  of  the  United  States.  'The  power  of 
Congress  in  the  disposal  of  the  public  domain 
cannot  be  Interfered  with  or  Its  exercise 
embarrassed  by  any  state  (or  territorial) 
Legislature,  nor  can  such  legislation  deprive 
the  grantees  of  the  possession  and  enjoyment 
of  the  property  granted.'  Gibson  v.  Chou- 
teau, 13  Wall.  92  [20  L.  Ed.  534];  King  v. 
Thomas  (Mont.)  12  Pac.  865." 

The  case  of  Gibson  v.  Chouteau,  13  Wall. 
92,  20  L.  Ed.  534,  lays  down  the  same  rule. 
In  that  case  the  unsuccessful  litigant  for 
public  lands  commenced  suit  for  the  posses- 
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Blon  thereof,  and  his  adversary  Interposed 
the  statutes  of  limitation  of  Missouri  (10 
years)  as  a  defense,  lie  Iiaving  occupied  the 
land  for  that  length  of  time  prior  to  the  com- 
mencement of  the  suit  The  court  said:  "The 
same  principle  which  forbids  any  state  legis- 
lation interfering  with  the  power  of  Congress 
to  dispose  of  the  public  property  of  the  Unit- 
ed States  also  forbids  any  legislation  depriv- 
ing the  grantees  of  the  United  States  of  the 
possession  or  the  enjoyment  of  the  property 
granted  by  reason  of  any  delay  in  the  trans- 
fer of  the  title  after  the  initiation  of  proceed- 
ings for  its  acquisition.  »  •  •  With  the 
legal  title,  when  transferred,  goes  the  right 
to  possess  and  enjoy  the  land,  and  it  would 
amount  to  a  denial  of  the  power  of  disposal 
in  Congress  if  these  benefits,  which  should 
follow  upon  the  acquisition  of  the  title,  could 
be  forfeited  because  they  were  not  asserted 
before  that  title  was  Issued." 

This  court  held.  In  Woodruff  y.  Wallace, 
3  Okl.  355,  41  Pac.  357,  and  Calhoun  v.  Mc- 
Comack,  7  Okl.  349,  54  Pac.  493,  that  an 
unsuccessful  contestant  for  a  homestead 
could  not  take  advantage  of  the  occupying 
claimant's  act  when  an  action  was  commen- 
ced for  his  removal  from  the  land,  expressly 
holding  that  to  give  force  to  our  occupying 
claimant's  law,  a?  applied  to  such  a  case, 
would  be  an  Interference  with  the  primary 
disposal  of  the  soil.  It  seems  to  us  that  the 
law  upon  this  question  is  plain;  and  it  Is 
also  the  settled  law  of  the  territory  that  im- 
provements made  upon  a  town  lot  while  It 
is  in  contest  are  Improvements  upon  govern- 
ment land,  and  before  its  primary  disposal. 
McDald  v.  Oklahoma,  150  U.  8.  218,  14  Sup. 
Ct.  59,  37  L.  Ed.  1055;  Bockfinger  v.  Foster 
(Okl.)  62  Pac.  799. 

A  number  of  other  cases  have  been  cited 
by  counsel  for  the  respective  parties,  and  we 
have  examined  tbem,  but  do  not  care  to  com- 
ment upon  them  further.  The  general  prin- 
ciples announced  in  tbem  support  the  posi- 
tion here  taken.  It  is  true  that  the  act  of 
1874  and  the  organic  act  of  the  territory  are 
both  acts  of  Congress,  and  it  might  be  said 
that  they  should  both  be  given  force  and 
effect,  which,  if  done,  the  occupying  claim- 
ant's law  of  the  territory  would  not  be  in  con- 
flict with  any  of  the  laws  of  the  United 
States.  A  careful  analysis  of  the  organic 
act,  however,  will  show  that  it  not  only  re- 
peals all  acts  of  Congress  which  are  in 
conflict  with  it,  but  also  prohibits  the  Terri- 
torial Legislature  from  passing  any  law 
which  will  interfere  with  the  primary  dis- 
posal of  the  soil.  The  law  cannot  be  enfor- 
ced in  this  kind  of  a  case. 

For  the  reasons  herein  stated,  the  Judgment 
of  the  lower  court  is  hereby  reversed,  in  so 
far  as  It  gives  the  defendants  in  error  any 
right  under  the  occupying  claimant's  law  of 
the  territory;  and  the  case  is  hereby  re- 
manded, with  directions  to  the  lower  court  to 
proceed  In  conformity  with  the  views  herein 
expressed,  and  in  conformity  with  the  for- 


mer judgment  of  this  court  in  this  case,  at 
the  cost  of  the  defendants  in  error.  All  of 
the  Justices  concurring,  except  BURPORD, 
C.  J.,  who  presided  at  the  trial  below,  not 
sitting,  and  PANCOAST,  J.,  dlssentinfr 


(141  Cal.  «7« 

WHITE  SEWING  MAOH.  CO.  v.  COURT: 
NEY  et  al.    (S.  P.  2,722.) 

(Supreme  Court  of  California.    Jan.  18,  1904.) 

SURETY— BOND— REVOCATION— PUTURH    OBLI- 
GATION. 

1.  Under  Civ.  Code,  f  2814,  defining  a  con- 
tinuing guaranty  as  one  relating  to  a  future 
liability  of  the  principal,  under  successive  trans- 
actions; section  2844,  providing  that  a  surety 
has  all  the  rights  of  a  guarantor;  and  section 
2815,  providing  that  a  coutiuuing  guaranty  may 
be  revoked  at  any  time  by  the  guarantor  as  to 
future  transactions — a  lx)nd,  conditioned  to  be 
void  if  an  agent  pay  all  obligations  existing  or  to 
arise  to  his  principal,  may  be  revoked,  as  to 
future  transactions,  at  the  will  of  the  surety 
executing  it. 

2.  The  demand  by  a  surety  for  his  release 
from  liability  on  a  revocable  bond,  aud  consent 
thereto  by  the  obligee's  agent, 'who  executed  a 
release  In  writing,  was  a  revocation,  though  the 
agent's  authority  was  not  in  writing,  no  formal 
release  being  necessary. 

3.  Where  an  agent,  whose  liability  to  his  prin- 
cipal was  secured  by  a  bond,  had  goods  of  tbs 
principal  in  his  possession  for  sale  when  the 
surety  revoked  the  bond,  and  the  principal 
thereafter  sold  the  goods  to  the  agent,  taking 
his  note  therefor,  the  obligation  on  the  note  ia  a 
new  one,  for  which  the  surety  is  not  liable. 

Department  1.  Appeal  froin  Superiw 
Court,  Alameda  County;  W.  E.  Greene^ 
Judge. 

Action  by  the  White  Sewing  Machine  Com- 
pany against  William  P.  Courtney  aud  an- 
other. From  a  judgment  in  favor  of  defend* 
ant  Brown,  plaintlS  appeals.    Affirmed. 

Morrison  &  Cope,  for  appellant.  Parcells 
&  Brown  and  Moiiany,  Grant  &  Cusblng; 
for  respondents. 

SHAW,  J.  This  is  a  suit  on  a  bond  of  tbe 
defendants  to  the  plaintiff,  dated  January  27, 
1893,  in  the  penal  sum  of  $1,000.  The  con- 
dition of  the  bond  in  substance  was  that  if 
Courtney  should  pay  to  the  plaintifT  all  In- 
debtedness then  existing,  or  that  he  might 
thereafter  in  any  way  incur,  the  bond  should 
be  void.  Courtney  was  at  that  time  about 
to  become  cor  had  been  appointed  agent  of 
the  plaintiff  for  the  sale  of  its  machines,  and 
as  a  part  of  the  transaction  a  written  agree- 
ment was  made  between  the  company  and 
Courtney,  providing  for  the  consignment  ot 
sewing  machines  to  the  latter,  to  be  sold  on 
commission  at  prices  designated,  under  which 
agreement  consignments  were  made.  About 
the  1st  of  August  of  the  same  year,  Court- 
ney having  become  insolvent  and  being  about 
to  institute  proceedings  in  Insolvency  for  his 
discharge,  the  defendant  Brown  demanded 
of -the  plalntlfTs  Pacific  Coast  manager,  one 

V  1-  See  Principal  and  Surety,  vol.  40,  Ceat.  Die 
(  98. 
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Forden,  to  be  released  from  the  bond;  and 
thereupon,  with  the  consent  of  Courtney  and 
by  direction  of  Forden,  who  had  authority 
In  that  behalf,  a  release  was  executed  in  the 
name  of  the  plaintiff  by  its  attorney,  Creely. 
The  court  finds  that  this  release  was  after- 
wards ratified  by  the  plalntlCF.  A  small  bal- 
ance at  this  time  due  the  plaintiff  was  after- 
wards paid.  tJuder  a  subsequent  agreement 
between  the  plalutlff  and  Courtney,  dated 
April  11,  1898,  to  which  Brown  was  not 
privy,  some  machines  were  sold  to  Courtney 
and  his  notes  taken  for  the  purchase  money 
in  the  aggregate  sum  of  $993,  for  which  and 
interest  this  suit  is  brought. 

The  above  facts  appear  from  the  findings 
of  the  court,  and  are  fully  supported  by  the 
evidence,  except  that  the  authority  of  Forden 
to  execute  releases  was  not  in  writing.  Judg- 
ment was  entered  against  the  defendant 
Courtney,  but  in  favor  of  the  defendant 
Brown.  The  appeal  is  from  the  latter  Judg- 
ment. 

The  plaintiff's  contention  is  basod  on  the 
assumption  that  Brown,  as  surety,  bad  no 
right  to  revoke  the  contract  of  suretyship, 
nor  to  demand  and  receive  a  release  as  sure- 
ty as  to  future  transactions  between  Court- 
ney and  the  plaintiff,  but  that  he  was  bound 
to  continue  responsible  upon  the  bond  for  all 
time,  and  for  all  future  transactions,  so  long 
as  the  plaintiff  chose  to  continue  dealings 
with  Courtney.  But  such  is  not  the  effect 
of  the  transaction.  It  may  be  conceded  that 
if  the  bond  had  recited  that  Courtney  was 
appointed  agent  of  the  plaintiff  for  a  definite 
time,  and  the  obligation  of  Brown  was  to 
stand  as  his  surety  during  that  time,  he 
could  neither  revoke  the  contract,  nor  would 
be  be  entitled  to  a  release  without  consent 
of  the  plaintiff.  And  the  same  would  be 
true  with  respect  to  a  contract  to  become 
surety  for  the  performance  of  any  definite 
contract,  such  as  the  erection  of  a  building 
or  the  administration  of  an  estate.  But  this 
was  a  contract  to  become  surety  for  any  lia- 
bility which  might  thereafter  in  any  manner 
exist  or  be  incurred  on  the  part  of  Courtney 
to  the  plaintiff.  Although  technically  a  con- 
tract of  suretyship,  it  is  governed  by  the 
same  rule  as  a  continuing  contract  of  guar- 
anty under  section  2816  of  the  Civil  Code. 
That  section  provides  as  follows:  "A  contin- 
uing guaranty  may  be  revoked  at  any  time 
by  the  guarantor,  in  respect  to  future  trans- 
actions, unless  there  is  a  continuing  consid- 
eration as  to  such  transactions  which  he  does 
not  renounce."  A  continuing  guaranty  is  de- 
fined to  be  "a  guaranty  relating  to  a  future 
liability  of  the  principal,  under  successive 
transactions,  which  either  continue  his  lia- 
bility or  from  time  to  time  renew  It  after  It 
has  been  satisfied."  Civ.  Code,  §  2814.  This 
is  an  exact  description  of  the  legal  effect  of 
the  contract  here  in  question,  although  nom- 


inally a  contract  of  suretyship.  The  reason 
of  the  rule  is  the  same  in  one  case  as  in  the 
other,  and  it  applies  equally  to  both.  The 
Code  Itself  provides  that  "a  surety  has  all 
the  rights  of  a  guarantor."  Civ.  Code,  { 
2844.  Therefore,  as  a  surety  upon  a  contract 
contemplating  a  future  liability  of  the  prin- 
cipal under  successive  transactions,  he  had 
a  right  at  any  time  to  Revoke  the  contract 
with  respect  to  liability  upon  any  transaction 
which  was  not  at  that  time  begun.  The  pro- 
vision relating  to  the  renunciation  of  any 
continuing  consideration  has  no  application 
because  there  was  no  consideration  at  all  as 
to  Brown,  and  as  to  Courtney  the  considera- 
tion was  not  continuing  as  to  future  inde- 
pendent transactions  such  as  this  in  ques- 
tion. The  consideration  for  the  notes  was 
the  machines  sold  to  Courtney  at  the  time' 
the  notes  were  given,  and  that  was  the  only 
consideration  upon  which  Brown,  if  he  had 
not  previously  revoked,  could  have  been  held 
liable  as  surety  with  respect  to  that  partic- 
ular transaction.  The  demand  for  a  release, 
and  the  consent  thereto  by  the  plaintiff's 
agent,  followed  by  the  execution  of  the  re- 
lease, was  certainly  the  equivalent  of,  and  in 
substance  was,  a  revocation  of  the  contract 
by  the  surety.  Brown.  The  fact  that  the 
authority  of  Forden  was  not  in  writing  Is 
immaterial,  because  no  formal  release  was 
necessary  in  order  to  terminate  the  contract. 

Some  attempt  Is  made  to  show  that  some 
of  the  machines  for  which  the  notes  sued  on 
were  given  were  in  the  possession  of  Court- 
ney at  the  time  the  demand  for  release  was 
made  by  Brown,  and  that,  therefore,  the  lia- 
bility sued  on  was  one  existing  at  the  time 
of  the  revocation,  and  consequently  was  not 
affected  thereby.  This  cannot  be  the  case. 
Under  the  terms  of  the  contract  between 
Courtney  and  the  plaintiff  the  machines  in 
Courtney's  possession  at  the  time  Brown  de- 
manded the  release  were  not  the  property  of 
Courtney,  but  the  property  of  the  plaintiff. 
The  only  liability  of  Brown  at  that  time  with 
respect  to  those  machines  was  for  the  return 
of  the  machines  to  the  plaintiff  in  good  order 
and  condition  if  unsold,  or  for  the  proceeds 
thereof  If  Courtney  should  sell  them  as  agent 
for  the  plaintiff  under  the  contract  then  ex- 
isting. This  liability,  however,  is  not  the 
one  here  sued  on,  and  it  was  extinguished 
by  the  sale  of  the  machines  to  Courtney. 
This  sale  was  a  future  transaction,  with  re- 
lation to  which  the  contract  of  suretyship 
was  revoked,  and  for  which  Brown  could  not 
be  held  responsible.  After  such  revocation 
the  plaintiff  had  no  right  to  make  an  abso- 
lute sale  ot  the  machines  on  hand  to  Court- 
ney, and  hold  Brown  liable  on  the  bond  for 
the  price. 

The  Judgment  appealed  from  Is  aflSrmed. 

We  concur:  ANGELLOTTl,  J.;  VAN 
DYKE,  J. 
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MEETZ  T.  MOHR  et  aL    (S.  F.  2,840.) 

(Supreme  Court  of  California.    Jan.  18,  1904.) 

TRUST    DEED— RIGHT   TO    FORECLOSE— TEMPO- 
RARY INJUNCTION— DISSOLUTION. 

1.  Under  a  trust  deed  and  a  transfer  of  per- 
sonal proiwrty  to  the  trustee  to  secure  an  in- 
debtedness, and  also  to  protect  the  creditor 
from  liability  on  bis  indorsement  of  notes  for  the 
debtor,  the  creditor  was  not  required  to  wait 
until  the  notes  he  had  indorsed  were  all  paid 
by  the  malters,  or  by  himself,  before  he  could 
realize  on  the  security  he  held  for  the  money 
actually  advanced  by  him. 

2.  On  a  motion  to  dissolve  a  temporary  in- 
junction against  the  foreclosure  of  a  trust  deed, 
it  was  contended  that  defendants  had  no  right 
to  sell  because  the  answer  did  not  allege  a  de- 
mand in  writing;  but  it  did  allege  a  demand, 
and  also  alleged  that  defendants  duly  performed 
all  the  requirements  of  the  deed  and  the  agree- 
ment on  their  part  to  be  performed  as  a  condi- 
tion precedent  to  the  sale.  Ueld,  that  this  was 
sufficient,  in  view  of  Code  Civ.  Proc.  §  457, 
providing  that,  in  pleading  performance  of  con- 
ditions precedent  in  a  contract,  it  is  unnecessa- 
ry to  state  the  facts  showing  the  same,  but  it 
may  be  stated  generally  that  the  party  duly 
performed  all  the  conditions  on  his  part. 

3.  Where,  on  the  hearing  of  a  motion  to  dis- 
solve a  temporary  injunction  against  the  fore- 
closure of  a  trust  deed,  it  appears  that  plaintiff 
(lid  uot  make  any  tender,  nor  meet  an  offer  on 
the  lienrinR  to  accept  a  part  of  the  amount  ad- 
mitted to  be  due  and  discontinue  the  foreclosure 
proceedings,  the  injunction  was  properly  dis- 
solved. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco;  J. 
M.  Seawell,  Judge. 

Injunction  by  Mathllde  Meetz,  executrix 
of  Theodor  Meetz,  deceased,  against  TlUle 
Mohr  and  others.  From  an  order  dissolving 
a  temporary  injunction,  plaintiff  appeals. 
Affirmed. 

T.  M.  Osmont,  for  appellant  Mullany, 
Grant  &  Cushlng,  for  respondents. 

VAN  DYKE,  J.  Following  the  complaint 
In  this  case,  temporary  Injunction  was  Is- 
sued, and  the  defendants  thereafter,  upon 
notice  and  supported  by  affidavit  and  answer 
to  the  complaint,  moved  the  court  to  dissolve 
the  same,  which  was  granted,  and  the  appeal 
is  taken  from  such  order  dissolving  the  In- 
junction. 

The  complaint  stated  substantially  the  fol- 
lowinff  facts:  That  plaintiff's  testator,  The- 
odor Meetz,  on  the  12th  day  of  February, 
1807,  made  and  delivered  to  defendant  M.  J. 
lUidolph  Mohr  a  promissory  note  for  $1,000, 
and  at  the  same  time  conveyed  to  Emil  Mohr, 
as  trustee,  a  deed  of  certain  real  estate  In 
Kern  county,  also  transferred  to  said  Erail 
Mohr  certain  personal  property,  all  as  securi- 
ty for  the  payment  of  the  said  $1,C00,  and 
also  to  secure  said  Rudolph  against  any  lia- 
bility that  might  arise  against  him  out  of 
the  Indorsement  of  certain  promissory  notes 
for  said  Meetz,  and  any  indebtedness  that 
might  be  due  to  said  Rudolph  on  open  ac- 
count. It  was  provided  that  in  the  case  of 
default  In  the  payment  of  said  Indebtedness 
the  trustee  should  proceed  to  sell  said  prop- 


erty, and  out  of  the  proceeds  of  sale  discharge 
said  Indebtedness,  and  rendo:  the  surplus  to 
said  Theodor  Meetz,  and  It  was  also  pro- 
vided that  upon  the  payment  of  said  indebt- 
edness or  the  release  of  said  Rudolph  from 
the  said  Indorsement  upon  said  notes  all  the 
property  referred  to  In  said  deed  of  trust  and 
agreement  should  be  reconveyed  by  the  trus- 
tee to  said  Theodor  Meetz.  Thereafter,  and 
prior  to  the  commencement  of  the  action.  It 
was  averred  that  Theodor  Meetz  died  testate. 
In  the  county  of  Alameda,  the  place  of  his 
residence,  and  that  by  his  will  plaintiff  was 
named  as  executrls,  and  thereafter  the  will 
was  duly  probated,  and  she  was  appointed  as 
such  executrix  of  the  will.  It  Is  further 
averred  that  the  defendants  TllUe  Mohr  and 
William  F.  Hoelscher,  trustees,  have  adver- 
tised for  sale  said  lands  for  payment  of  the 
Indebtedness  alleged  to  be  due  and  owing 
from  said  Theodor  Meetz  to  the  defendant 
Rudolph  Mohr,  which  is  claimed  by  said  Ru- 
dolph to  be  the  sum  of  $12,000,  being  the  full 
amount  of  all  the  promissory  notes  men- 
tioned, those  that  he  had  indorsed  as  well  as 
the  notes  payable  to  him,  but  that,  as  plain- 
tiff is  informed  and  believes,  the  said  estate 
Is  not  Indebted  to  said  Rudolph  Mohr  In  the 
sum  of  $12,000,  or  In  any  sum  In  excess  of 
$2,000,  on  said  notes,  exclusive  of  interest, 
and  that  the  entire  Indebtedness  now  due  or 
owing  from  said  estate  to  said  Rudolph  does 
not  exceed  the  sum  of  $6,000,  and  that  the 
said  Rudolph  never  paid  any  of  said  notes 
which  he  Indorsed,  except  a  note  of  $1,000  to 
M.  Kane,  and  that  whether  he  Is  liable  for 
the  payment  of  the  remainder  of  said  notes 
the  plaintiff  is  not  advised  and  is  unable  to 
state.  It  is  also  alleged  that  the  defendants, 
as  trustees,  have  advertised  for  sale  at  the 
same  time  certain  certlflcates  of  capital  stock 
of  the  Bayerque  Land  Company,  a  corpora- 
tion, to  wit:  Six  shares  of  the  capital  stock 
of  the  corporation.  It  Is  further  averred  that 
plaintiff  Is  ignorant  as  to  whether  the  first 
tmstee,  Emil  Mohr,  ever  conveyed  the  prop- 
erty to  the  defendants  Tlllle  Mohr  and  Wil- 
liam F.  Hoelscher,  but  Is  informed  and  be- 
lieves that  said  defendants  Tilile  Mohr  and 
Hoelscher  claim  the  said  conveyance  has 
been  made,  and  that  they  are  the  successors 
In  trust  of  the  said  Emil  Mohr.  It  Is  further 
averred  that  in  Feliruary,  1900,  the  plaintiff 
tendered  to  Rudolph  Mohr  the  sum  of  $7,000 
towards  the  payment  and  satisfaction  of  said 
Indebtedness  of  the  estate  of  Meetz,  deceased, 
promising  to  pay  the  balance  of  said  Indebt- 
edness later;  that  said  sum  so  tendered  was 
more  than  sufficient  to  pay  and  discharge  all 
of  said  indebtedness;  but  that  said  Rudolph 
did  not  accept  said  money,  but  he  assured 
plaintiff  that  he  would  take  the  matter  Into 
consideration,  claiming  that  the  entire  amount 
of  $12,000  was  then  due  and  owing  as  afore- 
said. It  is  further  averred  that  the  defend- 
ant trustees  Intend  to  proceed  with  the  sale 
of  said  property,  unless  restrained  by  order 
of  court,  and  the  title  of  the  plaintiff  to  said 
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estate   will   be   clouded,    embarrassed,   and 
prejudiced. 

On  the  hearing  of  the  motion  dissolving  the 
injiuiction  it  was  shown  by  the  answer  of  de- 
fendants and  their  affidavits  that  no  tender 
of  any  sum  of  money  whatever  was  ever 
made  to  said  Rudolph  In  payment  or  satis- 
faction of  the  indebtedness  mentioned  in  the 
complaint;  that  personal  property  pledged  to 
secure  said  Indebtedness  was  sold  by  the  de- 
fendants before  the  Issuance  of  the  injunc- 
tion; that  the  same  was  purchased  by  said 
Rudolph  for  $2,500,  which  sum,-  together  with 
certain  earnings  of  the  stock,  was  credited 
by  him  to  said  estate,  leaving  a  balance  due 
from  said  estate  of  ^,759.75;  that  said  Ru- 
dolph was  willing  to  receive  said  sum  in  full 
payment  of  his  claim,  except  his  liability  as 
indorser  of  said  notes,  and  to  continue  to  hold 
said  deed  of  trust  and  the  property  thereby 
conveyed  as  the  security  to  protect  him 
against  any  liability  on  said  notes  indorsed 
by  him,  and  not  sell  said  property.  Further, 
at  said  hearing  of  the  motion,  said  Rudolph 
ofTered  to  accept  said  sum  of  $3,759.75  in  full 
payment  of  his  claim,  except  on  account  of 
his  liability  as  indorser  of  said  other  notes, 
and  to  discontinue  the  sale  and  publication 
of  notice  of  sale  of  said  land  and  premises; 
but  plaintiff  did  not  accept  said  offer,  and 
did  not  pay  said  sum  or  any  part  thereof. 
Thereupon  plaintiff  moved  to  amend  her 
complaint.  The  material  averments  in  said 
amended  complaint  being  that  defendant  Til- 
lie  Mohr  was,  and  still  is,  the  wife  of  the 
codefcndant,  M.  J.  Rudolph,  and  that  said 
Rudolph  claims  a  right  under  said  deed  of 
tnist  to  appoint  new  trustees  in  place  of  said 
Emil  Mohr,  and,  claiming  snch  power,  se- 
lected his  wife,  the  said  Tillie  Mohr,  togeth- 
er with  the  defendant  William  P.  Hoelscber, 
to  act  as  trustees;  and  it  is  averred  upon  in- 
formation and  belief  that  said  Hoelscber  was 
formerly  a  clerk  or  bookkeeper  of  said  Ru- 
dolph Mohr,  and  that  neither  of  said  trustees 
have  pecuniary  means  sufficient  to  respond  to 
plaintiff  for  the  proceeds  of  said  trust  prop- 
erty. It  is  further  averred  in  said  amend- 
ment to  the  complaint  that  by  the  deed  of 
trust  it  is  provided  that  the  advertisement  of 
sale  of  said  property  shall  be  made  .at  least 
twice  a  week  for  three  weeks  in  some  news- 
paper published  in  the  city  and  county  of  San 
Francisco,  whereas  the  publication  and  notice 
in  this  case  was  made  in  a  newspaper  known 
as  a  Journal  of  Commerce,  published  in  said 
city  and  cormty,  and  that  said  Journal  of 
Commerce  is  not  a  paper  devoted  to  general 
news,  and  does  not  circulate  among  people 
generally,  but  that  it  is  devoted  to  special 
subjects,  and  circulates  among  a  comparative- 
ly small  class  of  people  only.  The  court  de- 
nied the  plaintifTs  application  to  file  the 
aipendment  to  the  complaint,  and  it  can 
therefore  only  be  considered  in  the  light  of  a 
counter  affidavit,  and  not  as  a  part  of  the 
showing  on  which  the  temporary  injunction 
was  granted. 


It  was  claimed  on  the  part  of  the  appellant 
that  it  would  be  improper  for  the  trustees  to 
sell  the  land  and  hold  the  proceeds  to  protect 
Rudolph  from  bis  liability  as  indorser,  but  it 
is  sbown  by  the  answer  and  affidavits  that 
the  defendants  propose  to  sell  the  property 
only  for  the  purpose  of  paying  the  amount 
due  to  Rudolph  under  said  deed  of  trust,  with 
the  proi)er  costs  and  expenses  of  sale,  and 
that  they  did  not  propose  to  sell  said  land 
or  any  part  thereof  for  the  purpose  of  paying 
to  said  Rudolph  any  amount  for  which  he  is 
liable  by  reason  of  his  indorsement  on  said 
notes,  save  and  except  such  amount  as  he 
had  already  paid  at  the  time  of  the  sale.  It 
Is  conceded  that  the  deed  of  trust  was  given 
as  security,  not  only  for  the  note  of  Meetz, 
but  also  for  the  repayment  of  moneys  ad- 
vanced by  Rudolph,  and  to  protect  him  from 
liability  as  indorser  of  Meetz's  notes.  Ru- 
dolph was  not  required,  as  contended  by  ap- 
pellant, to  wait  until  the  notes  he  had  in- 
dorsed were  all  paid  by  the  makers  or  by 
himself  before  he  could  realize  on  the  secu- 
rity he  held  for  the  money  actually  advanced 
by  him.  It  is  also  contended  that  it  was  not 
shown  that  the  defendant  trustees  were  prop- 
erly substituted  in  place  of  Emil  Mohr,  the 
original  trustee.  The  complaint  on  which  the 
temporary  injunction  was  issued  de8cril)ed 
the  defendants  Tillie  Mohr  and  Hoelscber  as 
trustees,  and  the  answer  alleges  the  substitu- 
tion of  trustees,  showing  that  such  substitu- 
tion was  made  pursuant  to  the  terms  of  the 
deed  of  trust. 

The  alleged  insufficiency  of  the  advertising 
is  first  mentioned  in  the  amendment  which 
the  court  refused  to  have  filed.  No  question 
of  that  kind  was  raised  in  the  complaint  on 
which  the  temporary  injunction  was  granted, 
and  it  appeared  on  the  showing  on  behalf  of 
the  defendants  at  the  hearing  of  the  motion 
to  dissolve  the  injunction  that  they  not  only 
postponed  the  sale  twice  at  the  request  of 
the  appellant  after  they  began  to  advertise  it, 
but  advertised  the  sale  twice  a  week  for  a 
period  of  eight  weeks,  instead  of  three  weeks, 
prior  to  the  issuance  of  the  injunction. 

Appellant  suggests  that  defendants  have  no 
right  to  sell,  because  the  answer  does  not 
allege  a  demand  in  writing;  but  the  answer 
does  allege  a  demand,  and  also  alleges  that 
the  defendants  have  duly  performed  all  the 
requirements  of  said  deed  of  trust  and  said 
agreement  on  their  part  to  be  performed  as 
a  condition  precedent  to  the  sale  of  the  land, 
and  tills  Is  sufficient.  Code  Civ.  Proc.  {  457; 
Bradford  Investment  Co.  v.  Joost,  117  Cal. 
204.  48  Pac.  1083. 

The  plaintiff  did  not  make  any  tender,  nor 
meet  defendants'  offer  to  accept  a  part  of  the 
amount  claimed  to  be  due,  as  already  stated. 
Under  these  circumstances  the  court  was 
clearly  right  In  dissolving  the  injunction.  "A 
sale  under  a  trust  deed  will  not  be  enjoined 
when  it  appears  by  complainant's  own  show- 
ing that  no  sale  would  be  made  if  he  should 
pay  what  he  admits  to  be  due  and  what  he 
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aiers  his  ability  and  willingness  to  pay." 
High  on  Injunctions,  §  452. 

From  the  showing  made  in  the  court  below 
It  clearly  appears  that  all  appellant  had  to  do 
to  prevent  the  threatened  sale  was  to  pay  the 
testator's  debt,  then  overdue,  ,to  the  defend- 
ant Rudolph  Mohr,  and  which  sale  in  case  of 
nonpayment  was  authorized  by  the  deed  of 
trust.  There  is  no  claim  on  the  part  of  ap- 
pellant that  she  has  been  prejudiced  by  the 
fiubstitutlon  of  trustees,  or  on  account  of  the 
sale  not  having  been  otherwise  advertised. 

One  who  seeks  equity  must  do  equity,  and 
the  plaintiff  in  this  case  did  not  do  so  before 
bringing  the  action,  and  further  failed  and 
refused  to  do  equity  when  an  opportunity 
-was  offered  at  the  hearing  of  the  motion. 
The  order  of  the  court  below,  therefore,  dis- 
solving the  injunction,  under  the  circum- 
stances was  right  and  proper. 

Order  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  J. 

(141  Cal.  722) 

HAY  et  al.  t.  MASON.    (L.  A.  1,403.) 

(Supreme  Court  of  California.    Jan.  21,  1901.) 

CONTRACT-OPTION    TO   EXCHANGE   REAL   ES- 
TATE—REVOCATION— FINDING— EVI- 
DENCE—SUFFICIENCY. 

1.  In  an  action  for  breach  of  contract  to  con- 
vey real  estate  under  an  option  irrevocable  for 
15  days,  and  good  thereafter  uutil  withdrawn, 
evidence  considered,  and  held  to  sustain  a  find- 
ing that  the  option  was  revoked  by  defendant 
after  the  irrevocable  period  thereof  and  prior 
to  tender  of  the  consideration  for  the  convey- 
once. 

2.  The  terms  of  an  option  as  to  the  period  of 
its  vaUdity  are  binding  on  the  parties. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  liOS  Angeles 
County;  M.  T.  Allen,  Judge. 

Action  by  W.  H.  Hay  and  another  against 
John  A.  Mason.  From  a  judgment  for  de- 
fendant and  an  order  denying  a  motion  for 
new  trial,  plaintiffs  appeal.    Affirmed. 

R.  H.  HortOD,  for  appellants.  Johnstone 
Jones,  for  respondent. 

COOPER,  C.  This  action  was  brought  to 
recover  damages  for  breach  of  contract  to 
convey  real  estate.  The  case  was  tried  be- 
fore the  court,  findings  filed,  and  judgment 
entered  for  defendant.  This  appeal  is  from 
the  judgment  and  the  order  denying  plain- 
tllTs  motion  for  a  new  trial. 

On  November  19,  1901,  defendant  executed 
and  delivered  to  plaintiffs  a  writing,  of  which 
the  following  is  a  copy  to  wit:  "Option  to 
Trade.  For  value  received  I  hereby  agree 
to  sell  and  convey  to  Hay  &  Van  Vranken, 
or  his  assigns,  by  a  good  and  sufficient  deed 
of  grant,  bargain  and  sale,  with  the  usual 
covenants  free  and  clear  of  all  liens  and  in- 
cumbrances, all  of  the  following  described 
property,  to  wit:  being  lot  ten  (10)  of  Em- 
body and  Lacy's  Sub.,  of  block  nine  (9)  of 
East  Los  Angeles,  as  per  map  recorded  in 
Boo'i  Five  (o),  page  586,  Miscellaneous  Rec- 


ords of  said  County  and  State.  •  •  • 
This  option  to  be  irrevocable  for  fifteen  (15) 
days  and  good  thereafter  until  withdrawn. 
In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  19th  day  of  November, 
1901.  [Signed]  John  A.  Mason.  Witness  to 
signature:  John  F.  White." 

No  money  wa^  paid  to  defendant,  and  no 
price  in  money  was  to  be  paid,  bat  there 
was  an  oral  agreement  that  the  lot  describ- 
ed in  said  writing  should  be  conveyed  to 
plaintiffs  in  exchange  for  a  lot  fronting  70 
feet  on  the  West  side  of  Main  street  and 
148  feet  deep,  just  north  of  Thirtieth  street, 
the  same  being  in  the  city  of  Los  Angeles. 

On  January  4,  1902,  the  plaintiffs  tendered 
to  defendant  a  good  and  sufficient  deed  of 
grant,  bargain,  and  sale,  describing  the  lot 
BO  orally  agreed  to  be  conveyed,  and  at  the 
same  time  demanded  of  the  defendant  a 
proper  conveyance  of  the  property  described 
In  said  writing,  but  defendant  refused  to 
accept  the  deed  so  tendered  him  or  to  convey 
the  property  described  in  the  writing  to  the 
plaintiffs  or  to  either  of  them. 

If  the  option  or  offer"  to  convey  by  de- 
fendant had  been  for  a  price  named,  al- 
though unilateral  and  signed  by  defendant 
only,  it  would  have  been  binding  upon  Mm, 
if  subsequently,  and  prior  to  its  withdrawal 
by  defendant,  plaintiffs  acted  upon  it,  and 
tendered  the  price  to  be  paid.  In  such 
case  the  contract  or  offer,  although  not  mu- 
tual when  first  signed  by  defendant,  would 
have  become  so  by  the  price  being  paid  or 
tendered.  Here,  however,  the  consideration 
to  be  paid  by  plaintiffs  was  not  money,  but 
an  exchange  of  lands.  There  was  no  agree- 
ment or  memorandum  of  any  kind  signed  by 
plaintiffs  as  to  the  land  to  be  by  them  con- 
veyed to  the  defendant'  It  is  therefore  evi- 
dent that  at  no  time  prior  to  the  making 
and  tender  of  the  deed  by  plaintiffs  could 
either  party  have  enforced  specific  perform- 
ance of  the  contract  It  may  be  conceded, 
for  the  purposes  of  this  case,  without  de- 
ciding, that  where  the  consideration  for  a 
unilateral  agreement  In  writing  to  convey 
land  is  the  oral  agreement  to  convey  land  In 
exchange  the  same  rule  would  apply  after  a 
tender  of  a  deed  to  the  land  so  orally  agreed 
to  be  conveyed  as  In  cases  where  the  consid- 
eration is  money.  If  we  give  the  plaintiffs 
the  full  benefit  of  the  rule,  yet  they  cannot 
recover  in  this  case.  The  option  was  by  Its 
terms  irrevocable  for  15  days,  and  good 
thereafter  until  withdrawn.  The  15  days 
expired  on  the  4th  day  of  December,  1901. 
No  deed  was  tendered  during  this  time,  nor 
till  January  4,  1902.  The  court  found  that 
defendant  had,  prior  to  that  time,  with- 
drawn his  offer.  The  findings  on  this  point 
are  as  follows:  "That  the  defendant  about 
the  middle  of  December,  1901,  informed  the 
plaintiffs  that  he  would  not  carry  out  the 
deal  and  withdrew  and  revoked  said  option 
of  November  19tb;  such  withdrawal  and 
revocatiaa  b«lzg  after  tke  expira.ticn  of  fif- 


Digitized  by 


Google 


Cal.) 


IN  RE  LEVY'S  ESTATE. 


301 


teen  days  from  said  November  19tb,  and 
prior  to  tbe  tender  made  hj  plalntlfCs  ou 
January  4,  1902;  that  early  in  December, 
1901,  tlie  defendant  gave  notice  to  said  John 
A.  White  that  he  refused  to  carry  out  the 
deal  and  withdrew  tbe  option,  and  said 
White  notified  the  plaintiff  Hay  of  defend- 
ant's refusal." 

Plaintiffs  contend  that  the  alMve  findings 
are  not  supported  by  the  evidence,  but  we 
<lo  not  think  the  contention  can  I>e  main- 
tained. Defendant  testified:  "I  had  a  con- 
versation about  this  deal  in  tbe  first  part  or 
the  middle  of  December.  It  was  in  front 
of  their  offices.  Mr.  Hay  and  Mr.  White 
were  present,  and  Van  Vranken  came  In 
afterwards.  I  told  them  I  didn't  think  the 
■deal  would  go.  I  called  it  all  off.  •  •  • 
I  made  an  examination  of  the  Main  street 
property  with  Mr.  Cal.  Hunter.  It  was  a 
week  or  two  after  the  optl6n  was  signed  we 
eimmlned  the  property.  It  was  after  that 
that  I  notified  Hay  and  Van  Vranken  that 
I  wouldn't  sign  the  deed."  The  witness 
White  testified:  "He  [defendant]  told  me 
he  didn't  want  to  make  tbe  deal  on  the 
basis  he  signed  up  on  it  Didn't  want  to 
assume  the  mortgage.  •  •  •  I  remember 
be  told  me  that  be  called  it  oft;  •  ,•  • 
and  after  Joha  [defendant]  told  me  that  he 
called  off  tbe  deal,  I  communicated  that  fact 
to  Hay  and  Van  Vranken,  and  told  them  his 
reason  for  It  was  on  account  of  the  mort- 
gage." Tbe  witness  Hunter  testified:  "I 
went  into  Mr.  Hay's  ofilce  one  day  after 
Mason  bad  declared  the  deal  off,  and  he  told 
me  I  had  knocked  blm  out  of  making  a 
trade.  That  was  about  the  7th  or  8th  of 
December,  I  think."  The  above  testimony 
is  sufficient  to  support  tbe  findings. 

It  is  claimed  that  plaintiffs,  being  only 
agents  fCM*  one  Mullia  in  the  exchange  of  the 
lands,  and  not  being  owners  of  tbe  lands 
which  were  described  In  the  deed  after- 
wards tendered  to  defendant,  cannot  main- 
tain the  action  lor  the  purpose  of  getting 
theb:  commission.  It  is  unnecessary  to  de- 
cide this  question.  As  the  Judgment  must 
be  affirmed,  it  becomes  immaterial. 

We  advise  that  tbe  Judgment  and  order  be 
affirmed.* 

We  concur:    GRAT,  C;  SMITH,  a 

For  the  reasons  given  in  the  foregoing 
jpinion,  the  Judgment  and  order  appealed 
-from  are  affirmed:  SHAW,  J.;  ANGBLLOT- 
TI,  J.;   VAN  DYKE,  J. 
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In  re  LEVY'S  ESTATE  (two  cases).     (8.  P. 

3,555,  3.565.) 
■^Supreme  Court  of  California.    Jan.  16,  1904.) 

ADMINISTRATION  OP  ESTATES-PROBATE  HOUE- 
STEAD— APPEAL  FROM  ORDER  SETTING       " 
ASIDB^-PARTIES  AGGRIEVED. 

1.  Where  an  order  is  made  setting  aside  a 
tooiestead  for  the  use  of  the  widow  pending 


administration,  the  executors  are  "parties  ag- 
grieved," within  the  meaning  of  the  law  rela- 
tive to  the  right  of  appeal. 

2.  The  devisees  are  parties  specially  aggrieved 
by  reason  of  the  fact  that  under  the  law  (Code 
Civ.  Proc.  i  1468)  the  effect  of  the  order  is  to 
remove  the  premises  set  apart  from  the  dis- 
position of  the  will,  and  to  vest  title  thereto, 
subject  to  the  order,  in  tbe  heirs  of  the  de- 
ceased, as  distinguished  from  the  devisees. 

3.  A  testator  at  the  time  of  his  death  occu- 
pied as  his  home  the  third  floor  of  a  three-story 
building,  which  was  subdivided  into  flats  of  one 
floor  each,  suitably  arranged  to  be  rented  sepa- 
rately, the  flat  in  which  he  lived  being  more 
valuable  for  rental  purposes  than  the  others. 
Held,  that  the  buildmg  and  the  lot  on  which 
it  was  located  could  have  been  selected  as  a 
homestead  under  Civ.  Code,  |  1237,  defining 
the  same  as  "the  dwelling  house  in  which  the 
claimant  resides,  and  the  land  on  which  the 
same  is  situated";  and  hence,  apart  from  the 
question  of  its  value,  it  was  properly  set  aside 
as  a  homestead  for  the  widow  pending  adminis- 
tration. 

4.  Where  the  only  premises  suitable  for  pro- 
bate homestead  purposes  are  indivisible,  the  fact . 
that  they  are  valued  at  $17,500,  and  constitute 
in  value  nearly  one-half  of  the  estate,  does  not 
impair  the'  homestead  right,  in  the  absence  of 
a  statutory  limitation  as  to  value. 

Department  1.  Appeals  from  Superior 
Court,  City  and  County  of  San  Francisco;  J. 
M.  Troutt,  Judge. 

In  the  matter  of  the  estate  of  Henry  Levy, 
deceased.  From  an  order  setting  apart  a 
homestead  for  the  use  of  the  widow  during 
administration,  the  executors  and  others  ap- 
peal.   Affirmed. 

T.  E.  Pawllckl  and  Otto  Irving  Wise,  for 
appellants  in  No.  8,555.  Arthur  J.  Dannen- 
baum,  for  appellants  In  No.  3,565.  W.  T. 
Kearney,  Arthur  J.  Dannenbaum,  and  Hugo 
D.  Newbouse,  for  respondents  In  No.  3,555. 
T.  E.  Pawllckl,  Otto  Irving  Wise,  Wm.  T. 
Kearney,  and  Hugo  D.  Newhouse^  for  re- 
spondents in  No.  3,565. 

ANGELLOTTI,  J.  These  are  appeals  from 
an  order  setting  apart  from  the  property  of 
tbe  estate  of  deceased  a  homestead  for  the 
use  of  the  surviving  wife  for  and  during  the 
period  of  administration  of  s&id  estate  and 
until  its  final  distribution.  One  appeal  is 
taken  by  the  executors  of  the  will  of  de- 
ceased, and  the  other  by  certain  devisees  and 
legatees  under  his  will.  It  cannot  be  held 
that  the  executors  are  not  "parties  aggriev- 
ed" by  such  an  order  within  tbe  meaning  of 
those  words  as  used  in  the  law  relative  to 
the  right  of  appeal.  In  re  Heydenfeldt,  117 
Cal.  551,  49  Pac.  713.  The  devisees  appeal- 
ing are  specially  aggrieve^  by  the  order  by 
reason  of  tbe  fact  that  under  the  settled  law 
in  this  state  the  effect  of  the  homestead  order 
is  to  remove  the  premises  set  apart  from  tbe 
disposition  of  tbe  will,  and  to  vest  title  there- 
to, subject  to  the  order.  In  the  heirs  of  the 
deceased,  as  distlngnisbed  from  tbe  devisees. 
Code  Civ.  Proc.  §  1468;  Estate  of  Walkerly, 
108  Cal.  627,  655,  41  Pac.  772,  49  Am.  St 
Rep.  97;  Estate  of  Matbeny,  121  Cal.  267. 
53  Pac.  800.  While  all  such  devisees  are 
belrs  of  the  deceased,  they  will  not,  as  heirs. 
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receive  as  large  shares  of  the  property  as 
they  would  have  received  as  devisees. 

It  is  contended  by  appellants  that  the  prop- 
erty set  apart  should  not  have  been  set  apart 
tor  two  reasons,  which  are,  substantially, 
first,  that  the  property  was  of  such  a  char- 
acter that  It  was  not  capable  of  being  select- 
ed as  a  homestead;  and,  second,  that  the 
homestead  set  apart  is  excessive  In  value, 
considering  the  value  and  condition  of  the 
estate. 

The  property  set  apart  consisted  of  a  lot 
of  land  In  the  city  and  county  of  San  Fran- 
cisco, with  a  frontage  of  25  feet  on  Ellis 
street,  and  a  depth  of  137i^  feet,  with  the 
frame  building  thereon.  This  building  was 
three  stories  in  height,  and  was  subdivided 
into  three  flats,  of  one  floor  each,  each  flat 
having  a  separate  street  entrance  door  on 
Kills  street,  and  being  separate  and  distinct 
from  the  remaining  flats,  except  that  all  of 
them  were  connected  by  a  stairway  which 
ran  from  the  ground  in  the  rear  of  the  build- 
ing, and  connected  with  the  kitchen  doors 
of  all  of  said  flats.  The  top  flat,  which  the 
testimony  showed  was  more  valuable  than 
cither  of  the  other  flats  for  rental  pui-poses, 
.vas  occupied  by  respondent  and  deceased  as 
their  home  prior  to  and  up  to  the  time  of 
vhe  death  of  deceased,  and  has  been  so  occu- 
i)ied  by  respondent  ever  since  the  death  of. 
iier  husband. 

The  lot  was  appraised  at  the  sum  of  $7,000, 
xnd  the  building  thereon  at  $10,500.  The  on- 
ly other  real  property  of  the  estate,  except  a 
cemetery  lot,  was  a  lot  on  McAllister  street, 
in  said  city,  55  by  1371^  feet,  appraised  at 
^15,000,  with  Improvements  thereon  consist- 
ing of  a  three-story  frame  building,  contain- 
ing a  store  and  two  upper  floors,  appraised 
at  $3,500,  and  another  two-story  frame  build- 
ing, the  character  of  which  does  not  appear, 
appraised  at  $1,200,  all  of  the  same  being 
incumbered  by  mortgage  for  $10,000.  The 
whole  estate  was  appraised  at  $41,419.25,  and 
was  found  to  be  solvent.  So  far  as  appears, 
there  was  no.  creditor  other  than  the  holder 
of  the  mortgage  above  referred  to,  and  no 
property  suitable  for  homestead  purposes  oth- 
er than  the  property  set  apart 

1.  Admittedly  the  court  In  probate  proceed- 
ings has  the  power  to  set  apart  premises  as 
a  homestead  if  they  be  suitable  and  proper 
for  residence  purposes,  and  could  have  been 
legally  selected  as  a  homestead  during  the 
continuance  of  the  marriage  If  the  parties 
then  actually  resided  thereon.  There  Is  no 
4uestion  as  to  the  suitability  of  the  building 
here  Involved  for  residence  purposes,  and, 
leaving  out  of  consideration  the  question  of 
value,  we  are  satisfied  that,  under  the  pro- 
visions of  our  statute  and  the  numerous  de- 
cisions of  this  court  In  regard  thereto,  the 
premises  set  apart  could  have  been  legally 
selected  as  a  homestead  during  the  continu- 
ance of  the  marriage. 

Section  1237  of  the  Civil  Code  provides 
that  "the  homestead  consists  of  the  dwelling 


house  In  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  selected 
as  in  this  title  provided."  Appellant's  claim 
appears  to  be  that  there  were.  In  fact,  three 
dwelling  houses  upon  the  land;  that  a  court 
may  set  apart  only  one  dwelling  bouse;  and 
that  as  the  land  Is  an  ingredient  part  of  the 
homestead,  and  a  separation  of  the  land  and 
one  dwelUng  house  from  the  other  two  dwell- 
ing houses  is  impossible  owing  to  the  manner 
of  construction,  no  homestead  at  all  can  be 
set  apart. 

When  the  statute  speaks  of  the  "dwelling 
house"  it  means  the  "building"  which  is  oc- 
cupied as  a  dwelling  house  by  the  family,  and 
not  such  portion  of  the  building  as  may  be 
actually  used  by  the  family  for  residence 
purposes.  It  Is  well  settled,  as  was  said  by 
this  court  in  Heathman  v.  Holmes,  94  Cal. 
291,  29  Pac.  404,  that  "using  a  building  part- 
ly, or  even  chiefly,  for  business  purposes,  or 
renting  part  of  it.  Is  not  Inconsistent  with 
the  right  of  homestead,  provided  it  Is,  and 
continues  to  be,  the  bona  fide  residence  of 
the  family."  In  that  case  the  homestead 
claimant  built  a  large  addition  to  his  family 
home  for  hotel  purposes,  and  leased  the 
house,  reserving  a  few  rooms  for  the  use  of 
himself  and  family,  in  which  they  continued 
to  live.  Under  these  circumstances,  he  exe- 
cuted his  declaration  of  homestead.  It  was 
held  that  the  homestead  claim  was  valid.  In 
Skinner  v.  Hall,  69  Cal.  195,  10  Pac.  406,  the 
whole  house,  with  the  exception  of  the  room 
in  which  the  claimant  resided,  was,  at  the 
time  of  the  filing  of  the  declaration,  rented 
to  and  occupied  by  another.  The  homestead 
was  upheld.  In  Estate  of  Ogbum,  105  Cal. 
95,  38  Pac.  498,  the  building  was  divided  in- 
to two  nearly  equal  parts,  one  being  used  by 
the  claimant  as  a  tin  shop,  and  the  other 
used  partly  for  the  millinery  business  of  the 
wife  and  partly  by  the  family  as  their  home. 
The  whole  building  was  held  to  be  subject 
to  selection  by  the  claimant  as  a  homestead, 
and  properly  set  apart  as  such  by  the  probate 
court.  See,  also.  In  re  Lahiff,  86  Cal.  151, 
24  Pac.  8.'50;  Aekley  v.  Chamberlain,  16  Cal. 
181,  76  Am.  Dec.  516.  These  cases  are  all 
authority  for  the  proposition  that,  if  a  build- 
ing Is  the  actual  bona  fide  residence  of  a 
party,  he  may  legally  select  It  and  the  land 
on  which  it  Is  situated  as  a  homestead,  even 
though.  Incidentally,  a  part  thereof,  no  mat- 
ter how  large,  may  be  used  by  him  for  other 
purposes  than  those  of  family  residence. 
There  Is  no  decision  of  this  court  in  conflict 
with  this  view.  The  cases  cited  above  are 
clearly  distinguishable  from  another  line  of 
cases  laying  down  an  equally  well-settled 
doctrine,  viz.,  that  the  use  of  the  property 
Is  an  important  element  to  be  considered,  and 
that,  where  the  building  Is  occupied  by  the 
claimant  primarily  for  other  purposes  than 
those  of  residence,  the  occupancy  of  a  portion 
•thereof  by  him  and  his  family  being  for  the 
purpose  of  conducting  a  business  therein  and 
but  incidental  to  the  business,  the  property 
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cannot  be  legally  selected  as  a  homestead. 
Laugtalin  v.  Wright,  63  Cal.  113;  McDowell 
V.  His  Creditors,  103  Cal.  264,  35  Pac.  1031, 
42  Am.  St.  Rep.  114;  Beronio  v.  Ventura  Co. 
Lumber  Co.,  129  Cal.  232,  61  Pac.  958,  79 
Am.  St  Rep.  118.  See,  however,  Gaylord  v. 
Place,  98  Cal.  472,  33  Pac.  484.  In  no  case 
baa  It  been  decided  that  where  a  i>ortIon  of 
a  building  is  dedicated  to  residence  purposes, 
and  is  actually  occupied  by  the  claimant  as 
the  home  of  himself  and  his  family,  and  such 
occupation  Is  not  merely  Incidental  to  the 
carrying  on  of  some  business  in  other  parts 
of  the  building,  the  building  and  the  land  on 
which  It  Is  situated  cannot  be  legally  selected 
as  a  homestead.  In  Estate  of  Noah,  73  Cal. 
580,  15  Pac.  290,  2  Am.  St.  Rep.  834,  the 
property  which  it  was  sought  to  have  set 
apart  consisted  of  a  four-story  brick  building 
of  the  value  of  |25,000,  which  had  been  erect- 
ed and  occupied  exclusively  for  business  pur- 
poses. 

Appellants  rely  also  on  a  line  of  cases 
where  It  Is  held  that  where  two  or  more 
buildings  suitable  for  dwelling  bouse  pur- 
poses, belonging  to  the  claimant,  are  situated 
upon  the  same-parcel  of  land,  and  the  claim- 
ant resides  in  one,  he  can  legally  select  but 
one  as  a  homestead.  In  re  Ligget,  117  Cal. 
.352,  49  Pac.  211,  59  Am.  St.  Rep.  190;  Tier- 
nan  V.  His  Creditors,  62  Cal.  286;  Maloney 
V.  Hefer,  75  Cal.  422,  17  Pac.  539,  7  Am.  St 
Bep.  180;  Lubbock  v.  McMann,  82  Cal.  226, 
22  Pac.  1145,  16  Am.  St  Rep.  108;  In  re 
Allen,  78  Cal.  203,  -20  Pac.  679.  The  distinc- 
tion between  these  cases  and  the  case  of  a 
single  building  is  obvious.  Under  the  ex- 
press terms  of  the  statute,  the  homestead 
"consists  of  the  dwelling  house  in  which  the 
claimant  resides  and  the  land  on  which  the 
same  is  situated."  While  this  definition  may 
include  not  only  the  land  on  which  the  dwell- 
ing house  stands,  and  of  which  It  has  be- 
come a  part,  but  also  such  other  land  as  may 
be  necessary  to  its  convenient  nse  and  oc- 
cupation, it  does  not  when  fairly  construed 
'With  a  view  to  the  objects  of  the  homestead 
law.  Include  such  other  land  as  has  resting 
thereon,  as  a  part  thereof,  a  building  or  build- 
ings devoted  to  other  purposes  than  those 
of  a  family  home. 

In  the  case  at  bar  one  floor  of  a  three- 
story  residence  building  was  actually  occu- 
pied as  the  family  home,  the  occupation  be- 
ing solely  for  the  purposes  of  such  a  home, 
and  not  merely  incidental  to  some  other  pur- 
pose. The  place  so  occupied  was  an  Integral 
part  of  the  land  on  which  the  building  stood. 
The  fact  that  the  building  contained  two  oth- 
er stories,  so  constructed  that  they  were 
more  adapted  for  renting  purposes  by  being 
built  with  separate  street  entrances,  could 
not  impair  the  right  of  the  claimant  to  select 
as  a  homestead  the  building  and  all  of  the 
land  on  which  It  stood.  While  those  floors 
may  have  constituted  separate  dwelling  pla- 
ces, there  was  but  one  building.  Incapable 
of  division,  and  the  form  of  construction  of 


the  building  is  immaterial.  The  case  comes 
fairly  within  the  doctrine  of  Heathman  v. 
Holmes,  supra,  and  we  have  no  doubt  that 
the  property  could  have  been  legally  selected 
as  a  homestead  during  the  life  of  the  hus- 
band. As  has  been  frequently  said,  the 
homestead  statute  Is  a  remedial  measure,  and 
should  be  liberally  construed.  Being  suitable 
for  residence  purposes  at  the  time  of  Its  se- 
lection by  the  court,  and  of  such  a  character 
that  it  could  have  been  legally  selected  dur- 
ing the  life  of  the  husband.  It  was  capable 
'of  selection  by  the  court. 

2.  It  Is  settled  that  there  Is  no  specified 
limitation  of  value  in  the  case  of  a  probate 
homestead,  the  rule  being  that  the  court  may 
set  apart  such  property  as,  regardless  of  Its 
value.  In  view  of  the  value  and  condition  of 
the  estate,  may  seem  Just  and  proper.  Es- 
tate of  Walkerly,  81  Cal.  579,  22  Pac.  888; 
In  re  Smith,  99  Cal.  449,  34  Pac.  77.  It  has 
been  held  that  where  an  estate  is  Insolvent 
the  court  must  take  Into  account  the  rights 
of  creditors,  and,  as  the  Legislature  has  fixed 
the  sum  of  $5,000  as  the  limit  in  value  which 
the  debtor  may  claim  for  his  homestead 
against  the  demands  of  his  creditors,  "a  wise 
exercise  of  judicial  discretion  would  limit  the 
homestead  to  be  so  set  apart  to  this  amount 
In  value  In  the  case  of  an  insolvent  estate, 
where  a  homestead  of  this  value  can  be  divid- 
ed from  the  remainder  of  the  estate,  or  where 
the  property  sought  to  be  set  apart  Is  capable 
of  such  admeasurement"  Estate  of  Adams, 
128  Cal.  380,  384,  57  Pac.  560,  60  Pac.  965. 

While  the  rights  of  creditors  are  not  to  be 
disregarded  in  setting  apart  a  homestead, 
they  "are  subordinate  to  the  right  of  the  fam- 
ily to  a  home"  (Estate  of  Adams,  128  Cal. 
383,  67  Pac,  669,  60  Pac.  965);  and  If,  In 
order  to  set  apart  such  a  home.  It  be  neces- 
sary to  take  the  entire  estate  of  the  deceased, 
the  creditors'  rights  must  yield  (Keyes  v. 
Cyrus,  100  Cal.  322,  34  Pac.  722,  38  Am.  St 
Rep.  296).  Heirs,  devisees,  and  legatees  oc- 
cupy, at  best,  no  more  advantageous  position 
than  creditors.  Suizbiurger  v.  Sulzburger,  50 
Cal.  385;  In  re  Davis,  69  Cal.  458,  10  Pac. 
071;  Estate  of  Lahiff,  86  Cal.  151,  24  Pac. 
850.  While  they  have  rights  which  should 
be  considered,  the  family  is  first  entitled  to  a 
home,  if  there  be  property  capable  of  being 
set  apart  as  such;  and  where  the  only  prem- 
ises suitable  for  homestead  purposes  are  in- 
divisible, and  no  homestead  can  be  given  to 
the  family  unless  the  whole  of  such  premises 
is  given,  the  fact  that  such  premises  are  val- 
ued at  $17,500,  and  constitute  in  value  nearly 
one-half  of  the  estate,  does  not  impair  the 
homestead  right  In  the  absence  of  a  statu- 
tory limitation  as  to  value. 

As  before  stated,  there  Is  here  no  question 
as  to  the  right  of  any  creditor,  and,  so  far 
as  the  record  goes,  it  shows  that  the  only 
other  premises  were  appraised  at  a  higher 
sum,  and  fails  to  Indicate  that  the  same,  or 
any  portion  thereof,  was  of  such  a  charac- 
ter that  it  could  be  set  apart  as  a  homestead. 
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In  view  of  the  peculiar  condition  of  this 
estate,  ttie  action  of  the  court  below  was  Just 
and  proper.  Being  unable  to  divide  the  only 
property  suitable  for  homestead  purposes,  it 
was  necessary  to  set  aside  the  whole  of  such 
property;  but  it  was  set  apart  for  the  most 
limited  period — the  period  of  administration 
of  the  estate— and  it  was  further  provided 
that  the  family  allowance  theretofore  grant- 
ed should  cease  and  determine.  Thus  the 
rights  of  all  others  Interested  in  the  estate 
were  preserved  so  far  as  was  practicable. 

The  order  is  attlrmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 


(141  Cal.  686) 

PEOPLE  T.  KEITH.     (Cr.  1,026.) 

(Supreme  Court  of  California.    Jan.  19,  1904.) 

RAPE— INSTRUCTIONS— WEIGHT  OP  EVIDENCE- 
PROMPT  CCvlPLAlNT- ADMISSIBILITV  OF 
EVIDENCES-REMARK  OF  COURT. 

1.  In  a  prosecutiou  for  rape,  an  instruction 
that  "the  fact  that  the  prosecutrix  made  prompt 
and  early  complaint  of  the  wrong  »  •  * 
committed  upon  her  person  •  •  •  is  inde- 
pendent and  original  evidence,  •  «  •  and 
may  be  ♦  ♦  ♦  considered  •  *  •  in 
corroboration  of  her  other  testimony,"  etc.,  is 
not  objectionable  as  telling  the  jury  that  prose- 
cutrix did  in  fact  make  prompt  and  early  com- 
plaint. 

2.  In  a  prosecution  for  rope,  it  is  proper  to 
instruct  that  the  fact  that  prosecutrix  made 
prompt  complaint  is  independent  and  original 
evidence,  and  may  be  considered  in  corrobora- 
tion of  her  other  testimony. 

3.  The  fact  that  prosecutrix  failed  to  make 
prompt  complaint  of  an  alleged  rape  is  not  con- 
clusive of  defendant's  innocence. 

4.  In  a  prosecution  for  rape,  an  instruction 
that  it  is  the  jury's  province  to  determine  the 
weight  and  credibility  of  prosecutrix's  testi- 
mony as  of  any  other  witness  testifying  in  the 
case,  and  if  such  testimony  creates  m  their 
minds  a  satisfactory  conviction  and  belief  be- 
yond a  reasonable  doubt  of  defendant's  guilt  it 
is  sufficient  of  itself,  without  corroiKiration,  to 
justify  a  verdict  of  guilty,  is  not  objectionable 
as  telling  the  jury  that  if  they  believe  the  prose- 
cutrix they  must  find  the  defendant  guilty. 

5.  Where,  in  a  prosecution  for  rape,  the  evi- 
dence admits  of  no  doubt  as  to  the  sexual  inter- 
j«nrse,  and  there  is  no  evidence  tending  to  re- 
duce the  offense,  it  is  not  error  to  refuse  to 
charge  on  assault  with  intent  to  commit  rape 
and  other  lesser  offenses. 

6.  In  a  prosecution  for  rape,  defendant  re- 
quested instructions  that  he  was  a  competent 
witness,  and  the  jury  were  as  much  bound  to 
consider  his  evidence  as  that  of  any  other  wit- 
ness, and  to  give  it  all  the  weight  they  believed 
It  entitled  to;  and  also  that  if  from  all  the  tes- 
timony, including  defendant's,  there  remained  a 
probability  of  his  innocence,  it  was  sufficient  to 
raise  a  reasonable  doubt,  and  entitled  him  to 
an  acquittal.  Held,  that  as  these  insti'uctions 
singled  out  the  testimony  of  a  particular  wit- 
ness for  comment  it  was  not  error  to  refuse 
them. 

7.  Tbe  fact  that  the  court  indorsed  on  these 
instructions  that  they  were  refused  because  the 
defendant  did  not  testify,  when  in  fact  he  did 
testify,  did  not  make  their  refusal  erroneous. 

8.  In  a  prosecution  for  rape,  on  instruction 
that  prosecutrix's  prompt  complaint  of  the  wrong 
is  original  evidence,  and  may  be  considered  in 
corroboration  of  her  other  testimony,  is  not  ob- 
lectionable  as  singling  out  the  testimony  of  h 
particular  witness  for  comment. 


9.  In  a  prosecution  for  rape,  prosecntrix's  tes- 
timony as  to  her  physical  condition  at  the  time 
she  complained  to  her  mother  shortly  after  tbe 
assault,  and  as  to  certain  treatment  by  her 
mother  to  relieve  such  condition,  is  admissible. 
10.  On  the  retrial  of  a  criminal  case  after  re- 
versal, in  sustaining  defendant's  objection  to 
certain  questions,  the  court  remarked,  "I  do  not 
propose  to  have  this  case  go  up  there  and  be 
reversed  again  if  I  can  help  it."  Held  not 
ground  for  reversal,  as  indicating  to  the  jury 
that  the  court  expected  or  wanted  a  verdict  of 
guilty. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Yolo  County;  E. 
E.  Gaddis,  Judge. 

William  Keith  was  convicted  of  rape,  and 
appeals.    Affirmed, 

See  68  Pac.  816. 

William  S.  Wall,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  0.  N.  Post,  Asst.  Atty. 
Gen.,  for  the  People. 

CHIPMAN,  C.  This  is  an  appeal  from  tbe 
second  Judgment  of  conviction  of  defendant 
for  tbe  crime  of  rape.  The  verdict  of  guilty 
Is  not  called  In  question  otherwise  tban 
through  alleged  errors  of  law  occurring  at  the 
trial. 

1.  Tbe  court  instructed  tbe  Jury  as  follows: 
"Upon  the  trial  of  a  defendant  accused  of  the 
crime  of  rape  the  fact  that  the  prosecutrix 
made  prompt  and  early  complaint  of  the 
wrong  and  Injury  committed  upon  her  per- 
son, and  to  her  character  and  chastity,  is  in- 
dependent and  original  evidence,  and  is  ad- 
missible and  may  be  received  and  considered 
by  the  Jury  in  corroboration  of  her  other  tes- 
timony given  in  tbe  case."  The  objections 
urged  are  (1)  that  tbe  court  "tells  tbe  jury 
that  it  is  a  fact  that  tbe  prosecution  made 
prompt  and  early  complaint";  (2)  that  the 
court  by  tbe  instruction  "distinguishes  be- 
tween one  part  of  her  testimony  and  tbe  oth- 
er" by  stating  that  it  was  a  fact  that  she 
made  prompt  and  early  complaint;  (3)  also 
that  tbe  court  told  the  Jury  tbat  her  testi- 
mony was  "independent  and  original  evi- 
dence"; (4)  tbat  tbe  instruction  points  oat  as 
the  fact  that  "her  chastity  and  character  has 
received  a  wrong  and  an  injury."  The  In- 
struction states  a  well-recognized  rule  of  evi- 
dence in  this  class  of  cases  as  applicable  gen- 
erally "upon  the  trial  of  a  defendant."  It 
in  no  sense  can  be  held  to  be  equivalent  to 
saying,  "the  fact  as  testified  to  by  the  prose- 
cutrix tbat  she  made  prompt  complaint,"  etc., 
or  that  "it  Is  a  fact  tbat  the  prosecutrix  made 
prompt  and  early  complaint"  The  evidence 
is  uncontradicted  that  she  -did  malce  such 
complaint,  but  we  do  not  think  the  instruc- 
tion informs  the  Jury  tbat  the  fact  was  as 
she  testified.  That  the  instruction  Is  a  cor- 
rect statement  of  the  law  is  held  in  People  v. 
Lambert,  120  Cal.  170,  52  Pac.  307,  and  in 
People  V.  Wilmot  (Cal.)  72  Pac.  838,  and  we 
can  see  no  error  in  so  informing  the  jury. 

2.  Tbe  court  instructed  the  jury  that  it  is 
their  province  to  determine  the  weight  aud 
credibility  "to  be  given  tbe  testimony  of  a 
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female  upon  wbom  It  Is  alleged  In  an  Infor- 
mation that  a  rape  has  been  committed,  and 
■who  testifies  to  the  facts  and  circumstances 
of  sach  rape  as  of  any  other  witness  testify- 
ing in  the  case.  And,  if  such  testimony  cre- 
ates in  the  mind  of  the  jury  a  satisfactory 
conviction  and  belief  beyond  a  reasonable 
doubt  of  the  defendant's  guilt,  it  is  sufficient 
of  itself,  -without  other  corroborating  circum- 
stances or  evidence,  to  justify  a  verdict  of 
guilty  of  rape  upon  the  trial  of  the  case." 
The  objection  urged  is  that  the  court  singles 
out  the  testimony  of  the  prosecutrix,  and 
tells  the  jury  how  much  weight  they  are  to 
attach  to  it,  and  tliat  under  this  instruction 
the  jury  might  have  found  the  defendant 
guilty  though  the  prosecutrix  never  made 
complaint  to  any  person.  So  far  as  making 
seasonable  complaint  to  some  relative  or 
friend  is  concerned,  it  is  not  necessary  to  a 
legal  conviction.  This  is  but  a  circumstance 
in  the  case,  and  is  received  as  corroborative 
of  the  testimony  of  the  prosecutrix  as  to  the 
criminal  act  itself.  Failure  to  make  prompt 
complaint  might  be  in  some  cases  a  strong 
circumstance,  if  unexplained,  contradictory 
of  the  prosecutrix,  but  not  necessarily  con- 
clusive. The  remaining  objection  is  based, 
npon  the  decision  of  this  court  In  People  v. 
Johnson,  106  Cal.  294,  39  Pac.  622,  and  Peo- 
ple V.  Barker,  137  Cal.  557,  70  Pac.  617.  In 
those  cases  the  instruction  w^s  as  follows: 
"While  it  is  the  law  that  the  testimony  of 
the  prosecutrix  should  be  carefully  scanned, 
still  this  does  not  mean  that  such  evidence  is 
never  sufficient  to  convict;  if  you  believe 
the  prosecutrix,  it  is  your  duty  to  render  a 
verdict  accordingly."  The  chief  objection  to 
this  instruction  made  by  the  court  was  that 
it  took  from  the  jury  the  question  of  the  in- 
tent with  which  the  acts  of  the  defendant 
were  committed;  that  It  might  be  true  that 
defendant  did  all  the  acts  testified  to  and  not 
bave  intended  to  commit  rape,  and  yet  the 
jury  were  not  at  liberty  under  the  Instruction 
to  so  find.  Both  these  cases  were  assaults 
with  intent  to  commit  rape.  In  the  instruc- 
tion now  before  us  the  jury  are  first  told 
tlmt  it  is  within  their  province  to  determine 
the  weight  and  credibility  to  be  given  the  tes- 
timony of  the  prosecutrix  who  testifies  to  the 
facts  as  of  any  other  witness,  and  in  the  sec- 
ond place  that  if  her  testimony  creates  in 
the  minds  of  the  Jury  a  satisfactory  convic- 
tion beyond  a  reasonable  doubt  of  defend- 
airt's  guilt  it  is  sufficient  without  other  cor- 
roborating circumstances.  This  is  very  far 
from  telling  the  jury  if  they  believe  the  pros- 
ecutrix they  must  find  the  defendant  guilty. 
The  jury  Is  told  that  they  must  be  convinced 
of  defendant's  guilt  beyond  a  rensonable 
doubt,  while  in  the  cases  cited  the  jury  were 
told  to  convict  whether  the  facts  constituted 
guilt  or  not.  Here  the  jury  were  fully  in- 
structed as  to  what  must  be  proved  and  how 
proved  before  there  could  be  a  conviction, 
and  if  defendant's  guilt  was  thus  established 
beyond  a  reasonable  doubt  by  the  testimony 
75P.-20 


of  the  prosecutrix  It  would  be  sufficient. 
The  instruction  complained  of  is  not  open  to 
the  objections  made  to  the  instruction  in  the 
cases  last  above  cited. 

3.  It  is  complained  that  the  court  refused 
to  instruct  that  the  jury  might  find  the  de- 
fendant guilty  of  rape,  assault  with  Intent  to 
commit  rape,  attempt  to  commit  rape,  bat- 
tery and  assault,  and  in  fact  instructed  only 
as  to  the  crime  charged.  The  evidence  in  the 
case  admitted  of  no  doubt  as  to  the  sexual 
intercourse.  If  it  was  with  the  consent  of 
the  prosecutrix,  there  was  no  ottense  at  all 
included  in  the  crime  charged;  if  it  was  with- 
out her  consent  and  under  the  circumstances, 
it  could  have  been  nothing  but  rape.  It  was 
one  thing  or  the  other,  and  there  was  no  evi- 
dence tendbig  to  reduce  the  offense.  The 
court  did  not  err.  People  v.  Chavez,  103  CaL 
407,  87  Pac.  389;  People  v.  Lopez,  135  Cal. 
23,  66  Pac.  965;  People  v.  Swlst,  136  Cal. 
520,  69  Pac.  223. 

4.  Defendant's  instructions  marked  11  and 
12  were  refused,  and  this  is  claimed  to  be  er- 
ror. In  the  first  of  these  the  court  was  asked 
to  Instruct  the  jury  that  the  defendant  was 
a  competent  witness,  and  that  the  jury  "are 
as  much  bound  to  consider  the  evidence  given 
by  the  defendant  in  the  case  as  that  of  any 
other  witness,  and  to  give  It  all  the  weight 
you  believe  it  entitled  to."  The  instruction 
was  Indorsed,  "Refused  because  the  defend- 
ant did  not  testify."  The  second  of  these  in- 
structions was  that  "If  from,  all  the  testimo- 
ny In  the  case,  that  of  defendant  Included, 
there  remains  a  probability  of  defendant's  in- 
nocence, it  Is  sufficient  to  raise  a  reasonable 
doubt  of  his  guilt  and  to  entitle  him  to  a 
verdict  of  not  guilty."  Marked  refused  for 
the  same  reason  as  stated  above.  The  de- 
fendant testified  in  the  case,  and  the  court 
no  doubt  inadvertently  stated  the  ground  of 
its  refusal  as  it  did.  It  is  not  material  for 
what  reason  the  instructions  were  refused: 
they  did  not  go  to  the  jury  nor  did  the  court's 
reasons  indorsed  thereon.  This  court  has 
held  it  not  error  to  refuse  an  instruction 
which  singled  out  the  testimony  of  a  particu- 
lar witness  for  comment.  People  v.  Patter- 
son, 124  Cal.  102,  56  Pac.  882;  Thomas  v. 
Gates,  126  Cal.  1,  58  Pac.  315;  People  v.  Ar- 
lington, 131  Cal.  231,  63  Pac.  347;  People  v. 
Lonnen  (Cal.)  73  Pac.  586.  Instruction  20 
was  general,  and  applied  to  all  witnesses,  in- 
cluding defendant,  and  covered  the  point  that 
the  jury  should  "give  such  credit  to  each  wit- 
ness as,  under  all  the  circumstances,  such 
witness  seems  to  be  entitled  to."  The  case 
of  People  V.  Cowgill,  93  Cal.  596,  29  Pac.  228, 
cited  by  appellant,  does  not  sustain  him. 
There  the  objectionable  clause,  stricken  out 
by  the  court  before  the  instruction  was  given, 
was  in  substance  embodied  in  the  Instruction 
asked  in  this  case.  The  Instruction  given  as 
to  the  testimony  of  the  prosecutrix  (people's 
instruction  numbered  19),  first  above  noticed. 
Involves  an  entirely  different  question  than 
the  one  now  before  us,  and  was  not  amena* 
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ble  to  the  objection  that  It  singled  out  a  par- 
ticular witness.  As  to  the  Instruction  mark- 
ed 12,  the  court  Instructed  the  jury  with 
clearness  and  repeatedly  to  the  same  effect 
as  asked  by  defendant,  and  hence  defendant 
was  not  injured.  That  Instructions  given  in 
substance  need  not  be  repeated  has  often 
been  held  here. 

5.  Error  is  claimed  on  the  alleged  ground 
that  the  court  permitted  the  prosecutrix  "to 
tell  about  the  facts  of  the  complaint."  The 
testimony  complained  of  did  not  relate  to  the 
particulars  of  the  alleged  rape  or  of  the  com- 
plaint made,  but  related  to  the  physical  con- 
dition of  the  prosecutrix  at  the  time  she  com- 
plained to  her  mother  shortly  after  the  as- 
sault, and  also  related  to  certain  treatment 
by  her  mother  to  relieve  the  condition  in 
in  which  the  prosecutrix  then  was.  We  can- 
not see  but  that  she  was  as  competent  a  wit- 
ness upon  these  facts  as  her  mother  or  other 
person  cognizant  of  them. 

6.  In  sustaining  defendant's  objection  to 
certain  questions  put  to  the  prosecutrix  by 
the  district  attorney,  and  referring  to  the  de- 
cision of  this  court  upon  a  point  arising  at  the 
former  trial,  the  court  remarked:  "I  don't 
propose  to  have  this  case  go  up  there  and  be 
reversed  again  if  I  can  help  It"  It  is  con- 
tended that  "by  this  remark  the  court  plain- 
ly told  the  jury  that  the  court  fully  expected 
their  verdict  to  be  that  of  guilty,"  and  "that 
the  court  wanted  the  defendant  convicted." 
If  such  an  inference  could  reasonably  have 
been  drawn  by  the  jury  from  the  remarks  of 
the  court,  we  might  well  presume  that  they 
were  prejudicial,  and  therefore  error;  but 
we  think  counsel  attribute  unwarranted  Im- 
portance to  this  remark.  Trial  judges  should 
always  endeavor  to  so  rule  as  to  avoid  re- 
versal, for  presumably  they  thus  avoid  error, 
and  eTor  is  always  to  be  avoided.  A  more 
reasonable  inference  to  be  drawn  from  the 
remarks  is  that  the  court  desired  only  to  be 
right  in  his  ruling,  and  meant  no  more  than 
if  it  had  said  to  counsel,  "I  wish  to  avoid 
making  a  mistake  in  my  ruling  and  will  sus- 
tain the  objection."  The  remarks  were  un- 
necessary, but  we  can  discover  no  prejudicial 
error  in  them. 

It  is  advised  that  the  judgment  and  order 
be  affirmed. 

We  concur:    HAYNES,  C;  GRAY,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from 
are  affirmed:  AXGELLOTTI,  J.;  SHAW,  J.; 
VAN  DYKE,  J. 


(141  Cal.  628) 

PEOPLE  V.  WARD.     (Cr.  946.) 
(Supreme  Court  of  California.     Jan.  16,  1904.) 

JUDGMENTS-CRIMINAL— CORRECTION  BY 
COURT— EIXTRANEGUS  EVIDENCE 
—.NECESSITY. 
1.  The  power  of  a  court  to  cause  its  acts  aud 
proceedings  to  be  correctly  set  forth  in  its  rec- 


ords, and  to  correct  its  records  in  accordance 
with  the  facts,  extends  to  criminal  as  well  at 
civil  cases. 

2.  The  power  of  a  court  to  correct  its  rec- 
ords is  not  lost  by  mere  lapse  of  time,  and  tlie 
rule  as  to  the  effect  of  the  adjournment  of  the 
term  has  become  obsolete. 

3.  When  the  record  of  a  judgment  itself  af- 
fords satisfactory  evidence,  not  only  of  a  mis- 
take therein,  but  also  of  what  tlie  order  of 
judgment  really  was.  It  may  be  corrected  with- 
out any  further  extraneous  |)roof. 

4.  A  record  recited  a  conviction  of  embezzle- 
ment and  an  order  that  defendant  "be  punished 
by  imprisonment  in  the  State  at  P.  for  the  term 
of  seven  years,"  and  concluded  with  a  state- 
ment that  defendant  was  to  be  delivered  to  the 
proper  officers  of  "said  State  Prison  at  F." 
The  only  sentence  that  can  be  imposed  for  em- 
bezzlement is  incarceration  in  the  state  prison, 
and  there  is  a  state  prison  at  F.  Held,  that  the 
record  was  suilioient  to  authorize  its  correction 
so  as  to  recite  an  order  that  defendant  be  "pun- 
ished by  imprisonment  in  the  state  prison  at  F. 
for  the  term  of  seven  years." 

Department  1.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  F.  H. 
Dunne,  Judge. 

Bernard  Ward  was  convicted  of  embezzle- 
ment, and  appeals  from  an  order  direictbig 
the  entry  of  a  judgment  nunc  pro  tunc.  Af- 
Urmed. 

See  66  Pac.  372;  72  Pac.  343. 

George  D.  Collins,  for  appellant  J.  3.  Ler- 
men,  W.  W.  Foote,  U.  S.  Webb,  Atty.  Gen., 
E.  B.  Power,  Dep.  Atty.  Gen.,  and  Lewis  F. 
Byington,  DiSt  Atty.,  for  the  People. 

ANGELLOTTI,  J.  The  defendant  was 
convicted  of  embezzlement  in  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco on  November  14,  1899,  and  judgment 
was  rendered  by  the  court  Uon.  F.  H.  Dunne, 
judge  presiding,  on  Decemljer  2,  1899.  De- 
fendant appealed  to  this  court  from  the  judg- 
ment, the  record  on  such  appeal  showing  a 
judgment  regular  on  its  face,  and  on  October 
11,  1001,  the  judgment  was  affirmed.  134 
Cal.  301,  66  Pac.  372.  It  was  subsequently 
discovered  that  the  only  minute  entry  of  a 
judgment  in  the  superior  court  was  the  fol- 
lowing, viz.:  "Saturday,  December  2,  1899. 
The  People  of  the  State  of  California  v.  Ber- 
nard Ward.— No.  12847.  The  District  Attw- 
ney  with  the  defendant  and  bis  counsel  F. 
McGowan,  Esq.,  came  into  Court,  by  the 
Court  of  the  information  duly  presented  on 
the  11  th  day  of  April  1899  by  the  District  At- 
toi-ncy  of  the  City  and  County  of  San  Fran- 
cisco charging  said  defendant  with  the  crime 
of  felony  to-wit:  embezzlement  of  his  arraign 
and  plea  of  'Nt  Gly'  as  charged  on  said  In- 
formation'; on  the  29th  day  of  April,  1809, 
of  his  trial  and  the  verdict  of  the  jury  on  the 
14th  day  of  November,  1899,  Guilty  as  char- 
ged. The  defendant  show  why  judgment 
should  not  be  against  him  through  his  coun- 
sel moved  the  court  for  a  new  trial  upon  all 
the  statutory  grounds  on  the  18th  day  of  No- 
vember, 1899,  which  motion  was  taken  under 
advisement  by  the  Court,  and  now  this  day 

f  t.  See  Courts,  vol.  13,  Cent.  Dig.  i  m. 
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by  the  Court  ordered  denied.  And  no  suffi- 
cient cause  belcg  shown  or  to  the  Court  here- 
upon the  Court  renders  its.  That  Bernard 
Ward  having  been  duly  convicted  In  his  Court 
of  the  crime  of  felony,  to  wit:  embezzlement, 
It  is  therefore  ordered,  that  the  said  Bernard 
Ward  be  punished  by  imprison  In  the  State 
at  Folsom  for  the  term  of  seven  (7)  years. 
The  defendant  was  then  of  the  said  City  and 
County  to  be  by  him  delivered  into  the  cus- 
tody of  the  proper  officers  of  said  State  Prison 
at  Folsom,  California."  The  district  attor- 
ney thereupon  moved,  on  notice,  for  ao  order 
correcting  said  minute  entry  so  as  to  make 
It  conform  to  and  be  a  correct  record  of  the 
Judgment,  stating  in  bis  notice  that  the  mo- 
tion would  be  based  on  the  minutes  and  rec- 
ords of  the  court,  and  the  knowledge  of  Hon. 
Frank  H.  Dunne,  the  Judge  who  rendered 
said  Judgment.  This  motion  came  on  for 
hearing  before  the  court  on  November  19, 
1901,  Judge  Dunne  presiding.  The  district 
attorney  introduced  in  evidence  the  notice  of 
motion,  and  the  minute  entry  hereinbefore 
quoted  was  received  in  evidence  by  consent. 
The  court  then  stated  that  the  minute  entry 
was  not  a  true  record  of  the  Judgment,  and 
that  Judgment  had  been  rendered  by  said 
court  on  December  2,  1809,  and  that  the  Judg- 
ment BO  rendered  was  correctly  set  forth  in 
a  proposed  order,  which  was  then  shown  to 
defendant.  Defendant  was  then  asked  if  he 
had  any  evidence  to  offer  to  show  that  the 
judgment  alleged  to  have  been  rendered  was 
not  in  fact  rendered,  and  he  ottered  no  evi- 
dence. The  court  then  made  an  order  recit- 
ing the  rendition  of  Judgment  on  December  2, 
1899,  the  adjudging  part  of  which  judgment 
was  as  follows:  "It  was  therefore  ordered, 
adjudged  and  decreed  that  the  said  Bernard 
Ward  be  punished  by  Imprisonment  In  the 
State  Prison  of  the  State  of  California  at 
Folsom  for  the  term-  of  seven  years,"  and  re- 
citing the  failure  of  the  clerk  to  enter  said 
judgment  except  as  hereinbefore  set  forth, 
and  declaring  the  Judgment  rendered  to  be 
the  true  judgment,  and  directing  the  entry 
thereof  nunc  pro  tunc  as  of  December  2, 1899. 
The  defendant  appeals  from  this  order. 

The  inherent  right  and  power  of  a  court  to 
cause  its  acts  and  proceedings  to  be  correctly 
set  forth  in  its  records,  and,  where  the  rec- 
ord made  by  its  clerk  does  not  correctly  show 
the  order  of  direction  in  fact  made  by  the 
court,  to  cause  the  record  to  be  corrected  in 
accordance  with  the  facts,  is  not  denied  by 
the  appellant.  This  matter  is  elaborately  dis- 
cussed, and  the  California  authorities  cited, 
in  the  opinion  of  this  court  in  Kaufman  y. 
Shain,  111  Cal.  16,  43  Pac.  393,  52  Am.  St. 
Hep.  139.  There  can  be  no  doubt  that  the 
power  exists  in  criminal  cases  as  well  as  in 
civil  cases,  as  is  clearly  recognized  by  the 
decisions  rendered  In  the  matter  of  settling 
this  defendant's  bill  of  exceptions  on  appeal 
from  the  order  here  assailed.  See  Ward  v. 
Dunne,  Judge,  136  Cal.  19,  68  Pac.  105,  and 
People  T.  Ward,  138  Cal.  684,  72  Pac.  343. 


It  is  also  now  well  settled  that  the  power  of 
the  court  to  make  such  corrections  is  not  lost 
by  mere  lapse  of  time,  and  In  this  respect  the 
rule  as  to  the  etTect  of  the  adjournment  of 
the  term  has  become  obsolete.^  Kaufman  v. 
Shain,  111  Cal.  23,  43  Pac.  393,  52  Am.  St 
Rep.  139.  and  cases  there  cited;  Freeman  on 
Judgments,  §  71;  Black  on  Judgments,  §§  155, 
157,  158,  102.  Mr.  Black  says:  "The  power 
of  courts  to  amend  judgments  after  the  close 
of  the  term  extends  to  all  omissions  to  enter 
the  Judgments  pronounced  by  the  court,  and 
to  clerical  errors  in  the  form  of  the  entry, 
whether  by  introducing  a  fact  which  ought 
to  appear  on  the  record,  or  by  striking  out  a 
statement  of  a  fact  improperly  produced,  and 
when  the  record  affords  sufficient  evidence." 
Black  on  Judgments,  §  158. 

It  is  contended  that  there  was  not,  upon 
the  hearing  of  the  motion  in  the  trial  court, 
any  showing  that  the  Judgment  as  entered 
originally  in  the  minutes  was  not  the  judg- 
ment rendered,  and  that  there  was  no  show- 
ing, other  than  the  minutes  containing  the  de- 
fective entry,  as  to  what  judgment  actually 
was  rendered.  There  vmay  he  some  question 
as  to  the  character  of  evidence  competent  to 
show  an  error  in  the  recorded  Judgment,  and 
as  to  the  right  to  resort  to  the  recollection  of 
the  Judge,  who  rendered  the  judgment,  after 
such  a  lapse  of  time.  It  was  said,  however, 
in  Kaufman  v.  Shain,  supra,  that  the  question 
as  to  whether  the  clerk  has  co(:rectly  record- 
ed an  order  Is  to  be  determined  by  the  court 
in  which  the  motion  is  made,  and  that  the 
evidence  offered  in  support  of  the  motion 
"must  be  satisfactory  to  the  judge  of  that 
court."  It  was  further  intimated  that  in 
some  cases  the  judge's  own  memory  might  be 
sufficient.  In  that  case  the  affidavit  of  the 
shorthand  reporter  was  considered,  together 
with  the  calendar  and  notebook  kept  by  the 
Judge.  See,  also,  Morrison  v.  McCue,  45  Cal. 
118,  119.  These  questions  are,  however,  im- 
material on  this  appeal,  for  it  is  universally 
established  that,  if  the  record  itself  furnishes 
the  means  of  correction,  the  court  may  or- 
der the  amendment  without  further  proof. 
This  is  admitted  by  counsel  for  appellant. 
We  are  satisfied  that  the  defective  minute  en- 
try itself  affords  sufficient  evidence  to  justify 
the  court  in  making  the  order  in  question.  It 
has  never  been  held,  as  contended  by  appel- 
lant, that  to  Justify  such  a  correction  there 
must  be  proof  outside  of  and  extrinsic  to  the 
contents  of  the  entry  sought  to  be  corrected. 
In  many  cases  it  is  doubtless  true  that  the 
alleged  defect  is  of  such  a  nature  that  the 
contents  of  the  entry  do  not  afford  satisfac- 
tory evidence  of  the  mistake  and  of  the  order 
made  or  judgment  rendered.  In  such  cases, 
proof  outside  of  and  extrinsic  to  such  entry 
is  of  course  necessary.  If  the  recollection  of 
the  judge  cannot  be  invoked.  The  record  en- 
try ma.v,  on  the  other  hand,  be  such  as  to  af- 
ford to  any  reasonable  mind  satisfactory  evi- 
dence, not  only  of  the  mistake,  but  also  of 
what  the  order  or  Judgment  in  reality  was. 
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If  it  does  afford  sucb  satisfactory  evidence, 
it  is  sufficient  to  Justify  the  order  of  correc- 
tion. The  minute  entry  in  this  case  showed 
upon  its  face  that  it  had  been  made  with  ex- 
treme and  inexcusable  carelessness,  and  that 
it  was  incomplete.  The  abbreviations  and 
omissions  were  of  such  a  nature  as  to  prac- 
tically dcmonsti-ate  this.  While  there  were 
many  apparent  omissions  in  the  minute  entry, 
the  only  one  as  to  which  it  could  be  contend- 
ed that  there  was  any  substantial  uncertain- 
ty was  that  relating  to  the  place  of  impris- 
onment. Mr.  Freeman  says:  "There  are 
many  cases  in  which  it  so  clearly  appears 
that  the  judgment  as  entered  is  not  the  ^n- 
tence  which  the  law  ought  to  have  pronounced 
upon  the  facts,  as  established  by  the  record, 
that  the  court  acts  upon  the  presumption  that 
the  error  is  a  clerical  misprision  rather  than 
a  Judicial  blunder,  and  sets  the  Judgment,  or 
rather  the  Judgment  entry,  right  by  an 
amendment  nunc  pro  tunc."  Freeman  on 
.Tudgmeuts,  §  70.  This  rule  Is  applicable  in 
this  case.  The-  record  here  showed  that  the 
defendant  had  been  convicted  of  felony  em- 
bezzlement, an  offense  punishable  only  by  im- 
prisonment in  a  state  prison.  No  Judgment 
other  than  one  of  Imprisonment  in  a  state 
prison  could  lawfully  be  pronounced.  A  Judg- 
ment that  he  be  simply  imprisoned  in  the 
•state,  even  though  Folsom  be  designated  as 
the  particular  locality  of  the  state  In  which 
the  Imprisonment  should  be  had,  would  be  ab- 
surd. When  we  take  Into  consideration  the 
fact  that  one  of  our  two  state  prisons  is  lo- 
cated at  Folsom,  and  that  the  minute  entry 
showed  that  there  was  to  be  a  delivery  "into 
the  custody  of  the  proper  officers  of  said 
State  Prison  at  Folsom,  California,"  it  satis- 
factorily appears  that  the  omission  was  due 
to  the  neglect  of  the  clerk,  and  that  the  place 
of  imprisonment  designated  by  the  court  In 
rendering  judgment  was  the  State  Prison  at 
Folsom.  The  record  was  definite  and  certain 
to  the  effect  that  a  Judgment  upon  a  convic- 
tion of  felony  embezzlement  was  rendered 
against  the  defendant,  and  that  the  term  of 
imprisonment  imposed  was  seven  years.  It 
afforded  sufficient  evidence  to  sustain  the 
llndlng  of  the  trial  court  that  the  place  of  im- 
prisonment designated  by  the  court  was  the 
State  Prison  at  Folsom,  and  that  the  Judg- 
ment rendered  was  In  all  respects  as  stated  In 
the  order  of  amendment  To  hold  otherwise 
would  be  to  surrender  substance  to  form, 
common  sense  to  the  most  extreme  technical- 
ity. 
The  order  Is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  3. 

(142  Cal.  17) 

PEOPLE  y.  LINARES.    (Cr.  1,009.) 
<Snpreme  Court  of  California.    Jan.  26,  1904.) 

CRIMINAL  LAW— ROBBERY— EVIDENCE-PREVI- 
OUS OCCURRENCE  —  WITNESSES  —  EXAMI- 
NATION—INSTRUCTIONS—MODIFICATION. 

1.  lu  a  prosecution  for  robbery,  the  modifica- 
tion of  an  iostructlon  that  the  law  presumes  the 


defendant  innocent;  that  the  presumption  at- 
tends him  throughout  the  entire  case;  that  sadi 
presumption  might  be  sufficient  to  acquit  the  de- 
fendant, and  was  sufficient  unless  the  jury  was 
satisfied  l>eyond  a  reasouable  doubt,  from  the 
evidence,  that  defendant  was  guilty  of  the  crime 
charged^by  omitting  the  words  "such  presump- 
tion is  to  be  considered  as  a  matter  of  evidence 
in  favor  of  defendant,"  was  not  error. 

2.  In  a  prosecution  for  robbery,  evidence  of 
occurrences  transpiring  within  a  veiy  few  honrs 
l>efore  the  robbery,  and  so  intimately  connected 
with  it  that  a  substantial  statement  of  the  facta 
constituting  the  robbery  could  not  have  been 
made  without  reference  to  sudi  preceding  cir- 
cumstances, was  admissible. 

3.  Where,  in  a  prosecution  for  robl>ery,  it  had 
been  clearly  shown  that,  before  its  commission, 
prosecutor  had  considerable  money  in  his  pock- 
et when  he  was  in  his  wagon  and  about  to  leave 
the  town,  and  from  that  time  until  after  the 
robbery  he  had  not  been  out  of  the  wagon,  evi- 
dence that  thereafter,  and  while  prosecutor 
was  still  in  the  wagon,  he  had  no  money  in  his 
pocket,  was  admissible. 

4.  Where  accused  had  been  permitted  to  cross- 
examine  a  witness  at  i^reat  length,  it  was  not 
error  to  refuse  to  permit  questions  which  were 
mere  repetitions  of  previous  questions. 

Department  2.  Appeal  from  Superior 
Court;  Los  Angeles  County;  B.  N.  Smitb, 
Judge. 

Beito  Linares  was  convicted  of  robbery, 
and  be  appeals.    Affirmed. 

W.  H.  Shinn  and  C.  L.  Shlnn,  for  appel- 
lant U.  S.  Webb,  Atty.  Gen.,  and  O.  N. 
Post,  Asst.  Atty.  Gen.,  for  the  People. 

McFARLAND,  J.  This  Is  an  appeal  by  de- 
fendant from  a  Judgment  and  order  denying 
a  motion  for  a  new  trial  In  a  case  where  he 
was  convicted  of  robbery. 

Appellant  makes  the  formal  contention  that 
the  information  "does  not  state  facta  suffi- 
cient to  constitute  a  public  offense,"  but  very 
little  argument  is  presented  on  the  point 
and  It  is  enough  to  say  that  In  our  opinion, 
the  Information  is  sufficient 

The  contention  that  the  evidence  was  not 
sufficient  to  warrant  the  verdict  cannot  be 
maintained.  There  was  certainly  some  sub- 
stantial evidence  to  the  point  of  appellant's 
guilt  The  prosecution's  witness  Fisher  testi- 
fied directly  and  distinctly  to  the  facts  con- 
stituting the  robbery,  and  there  was  also 
corroborating  evidence.  The  evidence  of  ap- 
pellant was,  no  doubt,  conflicting  with  that 
of  the  prosecution;  but,  taking  It  altogether, 
it  fairly  presented  a  case  for  the  exercise 
of  the  judgment  of  the  Jury. 

Only  one  point  Is  made  as  to  instructions 
to  the  jury.  Appellant  asked  an  Instruction 
which  the  court  did  not  give  as  presented, 
but  did  give  in  the  following  form:  "The 
court  instructs  the  jury  that  the  law  pre- 
sumes the  defendant  Innocent  and  such  pre- 
sumption attends  the  defendant  throughout 
the  entire  case,  and  you  should  consider  It 
together  with  the  other  evidence  In  arriving 
at  your  verdict;  and  sucb  presumption  may 
be  sufficient  to  acquit  the  defendant,  and  is 
sufficient  unless  you  are  satisfied  beyond  a 
reasonable  doubt  from  the  evidence,  that  the 
defendant  is  guilty  of  the  crime  charged  In 
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the  Information."  The  Instruction  as  given 
was  in  the  exact  language  of  the  one  asked, 
except  that  It  omitted  these  words,  "such 
presumption  is  to  be  considered  by  you  as  a 
matter  of  evidence  in  favor  of  defendant" 
This  omission  furnished  no  ground  for  a  re- 
versal. Whether  or  not  it  would  be  correct, 
as  a  mere  question  of  judicial  literature,  to 
call  the  presumption  of  Innocence  "evidence," 
the  law  on  the  subject  is  satisfied  when  the 
jury  are  clearly  told  that  the  defendant  must 
be  treated  as  innocent  throughout  the  entire 
case  untU  his  guilt  has  been  proved  beyond 
a  reasonable  doubt,  and  they  were  so  told 
in  the  case  at  bar.  The  defendant  could  not 
possibly  have  been  prejudiced  by  the  omis- 
sion, and,  Indeed,  the  instruction  as  given 
does  refer  to  a  presumption  of  innocence  as 
evidence.  See  Agnew  v.  United  States,  165 
U.  S.  51,  17  Sup.  Ct.  235.  41  L,  Ed.  624. 

There  are  some  exceptions  to  the  nilings 
of  the  court  as  to  admissibility  of  evidence. 
It  is  contended  that  the  court  erroneously  al- 
lowed evidence  of  some  occurrences  which 
took  place  before  the  particular  moment  of 
the  alleged  robbery.  In  the  afternoon  of  the 
day  of  the  alleged  robbery,  Fisher,  the  per- 
son alleged  to  have  been  robbed,  went,  to- 
gether with  three  other  men,  in  a  wagon  to 
a  saloon  at  the  town  of  Los  Nietos,  some 
18  miles  south  of  the  city  of  Los  Angeles. 
They  had  dinner  In  the  kitchen  adjoining 
the  main  room  of  the  saloon.  The  barkeep- 
er, Feeley,  says  that  it  was  about  4  o'clock 
when  they  arrived.  Some  of  the  witnesses 
put  the  time  a  UtOe '  earlier,  but,  as  these 
persons  cooked  their  own  dinner,  it  must 
have  been  quite  late  in  the  afternoon  when 
they  finished  eating  their  dinner  and  went 
back  into  the  main  saloon;  and  the  evidence 
objected  to  was  as  to  facts  which  occurred 
after  they  had  finished  their  dinner  and  gone 
iuto  the  saloon.  What  occurred  before  that 
was  of  no  consequence.  The  appellant  was 
there  in  the  saloon,  and  had  been  for  a  con- 
siderable time  before  that.  Now,  the  evi- 
dence objected  to  was  mainly  as  to  these 
facts:  When  Fisher  went  back  into  the  sa- 
loon, either  in  paying  for  the  dinner,  or  In 
treating  the  crowd,  he  took  out  from  Bis 
pocket  a  purse  which  was  seen  to  contain 
a  considerable  amount  of  money  in  gold  coin. 
Immediately  afterwards  he  purchased  some 
barrels  and  cans  from  Feeley,  and  paid  him 
for  them,  and  again  exhibited  his  purse  and 
money,  and  be  testified  that  the  appellant  put 
his  hand  on  the  purse  and  said,  "Look  at 
that  damn  Jew,  how  much  money  he  has 
gotr*  He  put  these  purchased  articles  in  his 
wagon,  which  was  in  front  of  the  saloon. 
He  then  started  with  bis  wagon,  but  after 
going  a  very  short  distance  he  discovered 
that  one  of  the  three  men  was  not  with  him, 
and  returned  to  the  saloon  to  get  him.  Some 
of  the  persons  present  took  a  part  of  the  bar- 
rels and  cans  out  of  the  wagon,  and  return- 
ed them  to  the  saloon.  The  appellant  took 
one  of  the  barrels  from  the  wagon  Into  the 


saloon,  and  there  was  immediately  after- 
wards a  scuffle  between  Fisher  and  appellant 
over  the  barrel,  in  which  appellant  struck 
Fisher  very  violently  about  the  face,  causing 
the  blood  to  flow  quite  freely.  In  the  scuf- 
fle, appellant's  coat  was  ripped  on  a  cork- 
screw fastened  to  the  bar.  Shortly  after 
this,  Fisher  started  off  again  in  his  wagon, 
but  the  appellant  immediately  mounted  a  sad- 
dle horse  and  pursued  him.  He  overtook 
Fisher  at  a  distance  of  from  a  quarter  to  a 
half  a  mile  from  the  saloon,  and,  at  the  point 
of  a  pistol,  compelled  Fisher  to  turn  his  team 
and  return  to  the  saloon,  when  appellant  tied 
the  horses  to  a  hitching  place  in  front  of  it. 
It  was  then  about  dark,  and  it  was  then  that, 
according  to  Fisher's  testimony,  the  robbery 
took  place.  Fisher  testified  tliat  at  this  time, 
while  he  was  in  the  wagon,  appellant  struck 
him  with  his  fist,  and  with  a  stone,  and 
knocked  him  helpless  down  into  or  across 
the  wagon,  and  robbed  him  of  his  purse  and 
money.  We  think  that  this  series  of  events 
occurring  so  shortly  before  the  very  moment 
of  the  alleged  robbery,  and  leading  so  con- 
tinuously up  to  it,  was  admissible  as  part 
of  the  transaction;  and  these  facts  were  not 
inadmissible,  because  they  happened  to  In- 
clude the  assault  and  battery  in  the  saloon. 
Indeed,  it  is  difficult  to  imagine  how  an  in- 
telligible statement  of  the  facts  constituting 
the  alleged  robbery  could  have  been  made 
without  reference  to  these  preceding  circum- 
stances objected  to.  No  matter  at  what  point 
the  narrative  had  been  commenced,  it,  in 
the  end,  would  almost  necessarily  have  reach- 
ed these  connecting  facts. 

Exception  is  also  taken  to  certain  evidence 
given  by  Nicholson,  a  witness  for  the  prose- 
cution. After  Fisher  had<t>een  struck  by  ap- 
pellant in  the  wagon,  and,  as  he  testified,  rob- 
bed, he  laid  in  the  wagon  helpless  and  un- 
able to  get  out,  and  did  not  get  out  of  the 
wagon  imtll  about  9  o'clock  that  night;  when 
Nicholson  started  to  drive  him  home  to  Los 
Angeles.  Nicholson  testified  that  on  the  way 
Fisher  turned  all  his  pockets  "wrong  side 
out,"  and  that  there  was  no  money  in  them. 
To  this  testimony  appellant  objected.  The 
allowance  of  the  testimony  was  not  error. 
It  had  been  clearly  shown  that  before  the 
time  of  the  alleged  robbery  Fisher  had  con- 
siderable money  in  his  pockets,  and  from  that 
time  be  had  not  been  out  of  the  wagon.  It 
was  proper,  therefore,  for  the  prosecution  to 
show  that  afterwards  be  had  no  money,  and 
the  fact  that  he  had  no  money  in  any  of  his 
pockets  was  some  evidence  to  that  point 
OouDsel  say  that  he  might  have  removed  his 
money  from  his  person,  and,  of  course,  that 
is  so.  But  that  suggestion  goes  only  to  the 
weight  of  the  evidence  objected  to,  and  not 
to  Its  relevancy. 

Appellant  contends  that  the  court  erred  In 
not  allowing  him  to  further  cross-examine 
the  witness  O'Connell.  But  it  appears  from 
the  record  that  appellant  had  already  cross- 
examined  the  witness  at  great  length,  and 
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the  court  simply  prevented  frequent  repeti- 
tions of  the  same  questions.  Appellant  was 
not  prevented  from  asking  new  questions. 
A  court,  for  the  purpose  of  the  orderly  con- 
duct of  a  trial,  necessarily  has  authority  to 
control  the  examination  of  the  witnesses 
within  reasonable  limits,  and  we  do  not  think 
that  In  this  Instance  there  was  any  abuse  of 
discretion. 

There  are  no  other  contentions  In  the  case 
which  are  maintainable  or  which  call  for  spe- 
cial notice.  There  are,  no  doubt,  some  fea- 
tures of  the  case  which  would  warrant  a 
strong  argument  against  the  appellant's  guilt, 
and  such  argument  was,  no  doubt,  made  to 
the  Jury;  but  there  are  no  features  of  the 
case  which  would  warrant  this  court  In  dis- 
turbing the  verdict  on  the  ground  of  want  of. 
evidence. 

The  Judgment  and  orders  appealed  from 
are  afiirmed 

Weconcur:    LORIGAN.J.;  HENSHAW.J. 

an  Cal.  m) 

AMES  T,  SOUTHERN  PAC.  CO.     (S.  F. 
2,613.)* 

(Supreme  Court  of  California.    Jan.  21,  1904.) 

CARRIERS— R.VILROAD    TICKETS— RECEIPT— 
LIMITATION)S— CONDITIONS— COMPLI- 
ANCE—PAROL  EVIDE.NCE. 

1.  A  railroad  passenger  ticket  is  not  a  con- 
tract expressing  all  the  conditions  and  limita- 
tions usnally  contained  in  a  written  agreement, 
and  hence  parol  evidence  is  admissible  to  show 
the  limitations  and  conditions  on  which  a  tick- 
et was  sold. 

2.  Defendant  operated  a  special  train  known 
as  "The  Owl,"  which  ran  on  a  special  schedule, 
with  a  limited  number  of  sleepers,  with  no  ac- 
commodations for  passengers  except  those  hav- 
ing berths.  Plaintiff  applied  for  a  ticket  on  this 
train,  and  was  informed  that  such  ticket  would 
not  be  good  unless  he  bad  a  berth.  Plaintiff 
bonght  a  ticket  which  recited  that  it  was  good 
only  on  train  "No.  —  The  Owl,"  but  contained 
no  reference  to  the  berth  requirements.  He  ap- 
plied for  a  berth,  and  was  informed  that  they 
had  all  been  sold,  and  on  his  attempting  to 
board  the  train  be  was  also  informed  that  his 
ticket  was  not  good  on  that  train  unless  he 
had  a  berth.  He  boarded  the  train  without  a 
berth,  and  the  conductor  refused  to  permit  him 
to  ride,  informing  him  that  he  would  have  to 
get  off  at  P.,  and  could  there  take  the  next 
regular  train,  which  would  not  arrive  at  his 
destination  until  several  hours  later  than  "The 
Owl."  This  plointiff  refused  to  do.  Held,  that 
the  ticket  did  not  entitle  plaintiff  to  ride  on 
"The  Owl"  except  on  his  compliance  with  the 
berth  regulations,  and  he  was  therefore  not  en- 
titled to  recover  for  his  ejection. 

Shaw,  J.,  and  Beatty,  C.  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  John 
Hunt,  Judge. 

Action  by  Worthlngton  Ames  against  the 
Southern  Paciflc  Company.  From  an  order 
granting  plalntlfit's  motion  for  a  new  trial  aft- 
er judgment  In  favor  of  defendant,  It  appeals. 
Reversed. 

•Rehearing  denied  February  20,  1901. 


P.  F.  Dunne,  for  appellant  Geo.  B.  Mer- 
rill, for  respondent 

VAN  DYKE,  J.  This  is  an  appeal  from 
an  order  granting  the  plaintiff's  motion  for 
a  new  trial.  The  action  is  for  damages  on 
accoimt  of  being  put  off  from  one  of  defend- 
ant's trains. 

The  evidence  shows  that  the  plalntifiT  went 
to  defendant's  ticket  office  at  the  foot  of 
Market  street,  in  San  Francisco,  a  little  be- 
fore 5  o'clock,  in  November,  1839,  being  a 
very  short  time  before  the  boat  left  that 
crosses  the  bay,  In  connection  with  the  train 
for  Los  Angeles.  He  asked  the  defendant's 
ticket  seller  for  a  ticket  for  "The  Owl"  train, 
and  was  Immediately  asked  if  he  bad  a  berth 
In  the  sleeper.  Plaintiff  informed  the  de- 
fendant's agent  who  sold  the  tickets  that 
he  had  not,  and  was  then  told  he  would  have 
to  get  a  sleeping  berth  across  the  bay  or  his 
ticket  would  not  be  good  on  "The  Owl." 
He,  however,  requested  the  ticket,  and  paid 
for  and  purchased  one,  which,  as  far  as  ma- 
terial here,  reads  as  follows:  "Special  lim- 
ited; good  for  one  continuons  first-class  pass- 
age, San  Francisco  to  Los  Angeles,  9:26  m. 
Good    only    by    Martinez    route    by    train 

No. ."    On  the  ticket  In  the  blank  space 

after  No.  was  stamped  the  words  "The  Owl." 
This  ticket  was  sold  at  the  same  price  as  a 
regular  first-class  ticket  On  crossing  the 
bay  to  connect  with  "The  Owl"  train  plaintUf 
went  to  the  Pullman  conductor  and  asked 
for  a  berth.  He  was  told  that  the  berths 
had  all  been  sold,  and  that  his  ticket  -would 
not  be  good  on  that  train,  as  no  berths  could 
be  procured.  He  was  again  told  the  same 
thing  on  the  steps  of  the  train  before  be  got 
aboard.  Notwithstanding  this,  however,  be 
boarded  the  train,  and  took  a  seat  In  the  day 
coach,  which  was  not  a  sleeper,  and  ran 
only  as  far  as  Bakersfield.  Defendant  at 
the  time  was  running  two  regular  daily  trains 
from  San  Francisco  to  Los  Angeles,  one 
leaving  in  the  morning  at  9  o'clock,  the  other 
leaving  in  the  evening  at  half  past  5,  and 
in  addition  thereto,  to  accommodate  persons 
desiring  to  make  the  trip  quickly.  It  was 
running  a  special  limited  train  called  "The 
Owl,"  which  ran  at  night  only,  at  a  special 
rate,  upon  a  special  schedule,  with  a  limited 
number  of  Pullman  sleepers,  containing  no 
accommodations  for  passengers  except  tbose 
who  had  berths.  This  was  known  to  the 
plaintiff,  as.  in  addition  to  being  informed 
of  the  same,  he  bad  previously  traveled  on 
that  train  three  or  four  times  between  San 
Francisco  and  Los  Angeles.  Upon  present- 
ing his  ticket  to  the  conductor  he  was  told 
his  ticket  was  not  good  on  the  train  unless 
he  had  a  sleeping  berth,  and  that  he  would 
have  to  get  off  at  Port  Costa,  and  could  there 
take  the  next  regular  Los  Angeles  train, 
which  would  be  along  In  40  minutes,  and 
would  reach  Los  Angeles  at  1  o'clock  on  the 
following  day.  Instead  of  eight  o'clock  in  the 
morning,  that  being  the  schedule  time  for 
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"The  Owl."  This  the  plaintiff  refused  to 
do,  and  said  he  would  return  to  San  Fran- 
cisco and  bring  suit  against  the  company  for 
damages,  which  he  did. 

The  case  was  tried  before  a  Jury,  resulting 
in  a  verdict  for  the  defendant.  The  court 
in  granting  plaintiff's  motion  for  a  new  trial 
said:  "The  same  is  granted  upon  the  ground 
that  the  evidence  does  not  support  the  ver- 
dict, in  this:  that  the  notification  to  the 
plaintiff  by  the  ticket  seller,  when  he  piir- 
chased  the  railroad  ticket  In  question,  that 
such  ticket  would  not  be  good  upon  'The 
Owl'  train  unless  be  secured  a  berth,  cannot 
and  did  not  control  or  affect  the  obligation 
of  the  company,  as  evidenced  by  the  ticket." 

The  question  to  be  considered  on  this  ap- 
peal, therefore,  is  whether  the  court  below, 
in  granting  the  new  trial,  correctly  stated 
the  law  governing  the  case.  The  theory  on 
which  the  order  seems  to  have  been  made 
is  that  the  ticket  Is  a  contract,  expressing 
all  of  its  terms,  and  that  the  purchaser  is 
not  bound  by  any  rules  or  regulations  of  the 
carrier  other  than  those  expressed  on  the 
ticket.  We  do  not  think  such  a  contention 
can  be  maintained.  Defendant  had  a  right 
to  run  a  special  limited  train  for  those  only 
who  could  secure  sleeping  accommodations, 
and  to  make  it  a  condition  as  to  the  purchase 
of  the  ticket  that  the  passenger  should  pro- 
cure a  sleeping  berth  before  it  could  give  him 
the  benefit  of  the  special  train.  The  ticket 
stated  on  its  face  that  it  was  a  special  lim- 
ited ticket,  good  for  one  continuous  lirst- 
ciass  passage  "San  Francisco  to  Los  An- 
geles." The  evidence  shows  that  the  ticket 
was  good  for  any  other  train  on  the  date 
stamped  upon  it.  The  words  cannot  be  held 
to  be  a  contract  that  the  purchaser  could 
ride  upon  "The  Owl"  except  upon  compliance 
with  the  regulations  of  the  defendant  as  to 
securing  a  berth.  According  to  the  letter  of 
the  ticket  the  plaintiff  was  entitled  to  take 
"The  Owl"  train  at  San  Francisco  instead  of 
at-  Oakland.  Yet  be  knew  when  he  purchas- 
ed it  that  he  could  not  take  that  train  at 
Sad  Francisco,  but  must  cross  by  ferry  boat 
from-  San  Francisco  to  the  Oakland  side  of 
the  bay,  and  take  it  there,  and  that  was 
therefore  the  contract  or  agreement,  notwith- 
standing the  reading  of  the  ticket  to  the 
contrary.  "A  contract  must  be  so  interpret- 
ed as  to  give  effect  to  the  mutual  intention 
of  the  parties  as  it  existed  at  the  time  of 
contracting,  so  far  as  the  same  is  ascertaina- 
ble and  lawful."  Civ.  Code,!  1636.  "A 
contract  may  be  explained  by  reference  to 
the  circumstances  under  which  it  was  made 
and  the  matter  to  which  it  relates."  Id.  § 
1647.  "However  broad  may  be  the  terms  of 
a  contract,  it  extends  only  to  those  things 
concerning  which  it  appears  that  the  parties 
intended  to  contract."  Id.  8  1648.  "Words 
in  a  contract  which  are  wholly  inconsistent 
with  its  nature,  or  with  the  main  intention 
of  the  parties,  hte  to  be  rejected."  Id.  { 
1653. 


But  a  railroad  ticket  is  not  a  contract  ex- 
pressing all  the  conditions  and  limitations 
usually  contained  in  a  written  agreement  It 
is  more  in  the  nature  of  a  receipt  given  by 
the  railroad  company  as  evidence  that  the 
passenger  has  paid  his  fare  for  a  certain 
kind  of  passage  on  the  proper  trains  of  the 
company,  as  limited  and  regulated  by  its 
rules.  The  fact  that  the  words  "The  Owl" 
were  stamped  on  the  ticket  entitled  the  plain- 
tiff to  ride  upon  that  train  if  he  had  complied 
with  the  conditions  of  securing  a  berth  there- 
on, which  he  failed  to  do.  It  is  said  in  El- 
Uott  on  Railroads,  {  1593:  "According  to  the 
generally  accepted  doctrine  a  ticket  in  the 
ordinary  form  is  a  voucher,  token,  or  re- 
ceipt rather  than  a  contract,  adopted  for 
convenience,  to  show  that  the  passenger  has 
paid  bis  fare  from  the  place  or  station  named 
therein  as  the  place  of  departure  to  the  place 
or  station  named  therein  as  the  place  of 
destination.  *  *  *  A  ticket  is  evidence  of 
a  contract  to  carry  and  the  right  to  passage, 
but  the  contract  itself  is  implied  by  law  ex- 
cept in  so  far  as  it  is  expressed  in  the  ticket. 
Upon  the  theory  that  it  is  not  itself  the 
written  contract,  parol  evidence  has  been 
held  admissible  to  prove  the  terms  of  the 
contract  in  fact  entered  into  between  the 
company  and  the  passenger,  or  the  represen- 
tations made  by  the  agent,  at  the  time  the 
ticket  was  purchased,  as  to  stop-over  priv- 
ileges or  the  like."  In  conformity  with  the 
foregoing  our  Code  provides:  "A  common 
carrier  of  persons  may  make  rules  for  the 
conduct  of  his  business,  and  may  require 
passengers  to  conform  to  them  if  they  are 
lawful,  public,  uniform  in  their  application, 
and  reasonable."  Civ.  Code,  i  2186.  "A  pas- 
senger who  refuses  to  pay  his  fare  or  to 
conform  to  any  lawful  regulation  of  the  car- 
rier may  be  ejected  from  the  vehicle  by  the 
carrier.  But  this  must  be  done  with  as  lit- 
tle violence  as  possible,  and  at  any  usual 
stopping  place  or  near  some  dwelling  house." 
Id.  §  2188.  In  Dietrich  v.  Penn.  R.  R.  Co., 
71  Pa.  436,  10  Am.  Rep.  711,  in  speaking  of 
railroad  tickets,  it  is  said:  "So  far  as  they 
are  expressed,  the  terms  are  binding  of 
course;  but  such  tickets  are  not  the  whole 
contract,  which  must  I)e  gathered,  so  far  as 
not  expressed,  from  the  rules  and  regulations 
of  the  company  in  running  its  trains.  •  *  * 
The  authorities  as  well  as  the  reason  of  the 
thing  show  that  the  company  must  make 
its  own  regulations,  and  that  passengers  pur- 
chase their  tickets  subject  to  these  rules,  and 
that  it  does  not  lie  on  the  company  to  bring 
home  notice  of  them  in  order  to  establish  the 
terms  of  the  contract  of  carriage."  This 
case  was  approved  in  a  later  one  (Lakeshore 
&  Mich.  So.  Ry.  Co.  v.  Rosenzweig,  113  Pa. 
536,  6  AU.  547),  in  which  it  was  said:  "The 
plalntUTs  ticket  was  evidence  of  the  pay- 
ment of  his  fare,  and  of  his  right  to  be  car- 
ried according  to  its  terms.  It  did  not  ex- 
press the  whole  contract  What  it  does  not 
set  forth  may  be  ascertained  from  the  rea- 
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sonable  rales  and  regnlatlons  of  the  defend- 
ant, and  the  holder  of  the  ticket  Is  bound  to 
Inform  himself  of  such  regulations  respecting 
the  conduct  of  trains  and  the'  right  of  pas- 
sengers." In  C.  &  A.  R.  B.  Co.  v.  Randolph, 
53  111.  515,  5  Am.  Bep.  60,  the  court  said: 
"When  a  traveler  obtains  such  a  ticket,  he 
should  Inform  himself  as  to  the  usual  mode 
of  travel  on  the  road,  and  so  far  as  the  c»ib- 
tomary  mode  of  carrying  passengers  la  rea- 
sonable he  should  conform  to  It  •  •  • 
The  requisite  information  can  always  be  had 
from  the  agent  where  the  ticket  Is  procured, 
and  it  Is  but  reasonable  to  require  passengers 
to  obtain  the  Information  and  act  upon  it." 
See,  also,  Peck  v.  N.  Y.  O.  &  H.  H.  R.  B. 
Ca,  70  N.  Y.  587;  McRae  v.  B.  B.  Co.,  88 
N.  O.  632,  43  Am.  Bep.  745;  Wright  v.  CaL 
Cent  By.  Co.,  78  Cal.  360,  20  Pae.  740.  As 
stated  in  the  'foregoing,  a  ticket  seldom  ex- 
presses all  the  conditions  of  the  contract  be- 
tween the  carrier  and  the  passenger.  The 
liability  of  the  carrier,  the  conditions  im- 
plied by  law,  and  the  conditions  upon  which 
the  passenger  may  use  the  ticket  are  seldont 
expressed  therein.  In  such  case  parol  evi- 
dence is  admissible  to  show  the  elements  of 
the  contract,  if  not  In  conflict  with  its  ex- 
press terms.  Fetter  on  Carriage  of  Passen- 
gers, vol.  1,  i  275;  Bumham  v.  G.  T.  By.  Co., 
63  Me.  301,  18  Am.  Bep.  220;  Peterson  t. 
The  Chicago  B.  I.  &  P.  By.  Co.,  80  Iowa,  98» 
45  N.  W.  678.  The  rule  as  herein  laid  down 
worked  no  Injustice  to  the  plaintiff.  He 
was  distinctly  told  when  he  purchased  the 
ticket,  and  subsequent  thereto,  that  he  could 
not  use  it  on  "The  Owl"  wUhout  a  berth  In 
the  sleeper,  and  his  ticket  was  good  on  a 
regular  train  following  It  in  less  than  half 
an  boor  at  the  point  where  he  left  "The 
Owl,"  which  would  have  carried  him  to  the 
same  destination  a  few  hours  later  than  the 
schedule  time  of  "The  Owl."  While  it  is  the 
duty  of  railroad  companies  carrying  passen- 
gers to  ose  all  reasonable  protection  for  their 
safety,  comfort,  and  convenience,  it  is  also 
the  duty  of  passengers  to  comply  with  rea- 
sonable rules  and  regulations  of  the  company. 
The  court  below  erred  in  holding  that  the 
notification  to  the  plaintiff  that  his  ticket 
In  question  wonld  not  be  good  npon  "The 
Owl"  train  unless  he  secured  a  sleeping  berth 
could  not  control  or  affect  the  obligation  of 
the  company  as  evidenced  by  the  ticket  As 
this  appears  to  be  the  only  ground  npon 
which  the  motion  for  a  new  trial  was  grant- 
ed, the  order  granting  the  same  is  reversed. 

We  concur:  McFARLAND,  J.;  LORIGAN, 
J.;  HBNSHAW,  J. 

SHAW,  J.  I  dissent  I  take  it  that  no 
proposition  Is  more  fully  settled  than  this: 
that  parol  evidence  cannot  be  admitted  or 
nsed  to  vary  or  contradict  the  effect  of  a 
written  contract.  In  this  state  this  rale  has 
the  express  force  of  statute  law.  "The  ex- 
ecution of  a  contract  in  writing,  whether  the 


law  requires  It  to  be  written  or  not,  super- 
sedes all  the  oral  negotiations  or  stipulations 
concerning  its  matter  which  preceded  or  ac- 
companied the  execution  of  the  instrument*' 
av.  Code,  f  1625.  "When  a  contract  is  re- 
duced to  writing,  the  intention  of  the  parties 
la  to  be  ascertained  from  the  writing  alone, 
if  possible."  Id.  8  1639.  "The  language  of  a 
contract  is  to  govern  its  interpretation.  If  the 
language  is  clear  and  explicit"  Id.  |  1638. 
And  the  previous  decisions  of  this  court  are 
In  full  accord  with  these  principles.  "The 
law  deems  all  such  stipulations  merged  in 
the  writing,  which  Is  treated  as  the  exclusive 
medium  of  ascertaining  the  agreement  to 
which  the  parties  bound  themselves."  Gold- 
man V.  Davis,  23  Cal.  250;  Guy  v.  Blbend. 
41  Cal.  322;  Ward  v.  McNaugbton,  43  Cal. 
159;  Nicholson  v.  Tarpey,  89  Cal.  617,  26 
Pac.  1101.  Parol  evidence  is  inadmissible 
to  prove  that  an  unconditional  written  obli- 
gation is  not  to  be  performed  except  npon  a 
contingency  not  stated  in  the  writing.  San 
Jose  Sav.  Bank  v.  Stone,  59  Cal.  187;  Long 
T.  Saufiey,  89  Cal.  439,  26  Pac.  902;  Brad- 
ford Inv.  Co.  T.  Joost,  117  Cal.  210,  48  Pac. 
1083;  Cashman  v.  Harrison,  90  CaL  297,  27 
Pat  283;  Dexter  v.  Ohlander,  89  Ala.  262,  7 
South.  116.  The  majority  opinion  holds  that 
this  case  is  an  exception  to  the  rule. 

The  reason  first  given  Is  that  the  ticket  in 
question,  notwithstanding  its  terms,  is  sub- 
ject to  the  rules  and  regulations  of  the  de- 
fendant company  contrary  thereto.  I  con- 
cede that  proof  of  such  regulations  or  of  oth- 
er explanatory  facts,  coupled  with  proof  of 
knowledge  thereof  by  the  parties.  Is  com- 
petent to  help  out  a  contract  where  it  is  un- 
certain, or  to  supply  anything  omitted  there- 
from. It  would  have  been  proper,  for  illus- 
tration, to  show  in  the  case  at  band  what 
was  meant  by  the  "Martinet  Boute"  and  by 
"The  Owl"  train;  for  this  would  explain 
what  would  otherwise  be  an  ambiguity  in 
the  terms  of  the  contract  But  here  the  ef- 
fect of  the  regulation  is  to  contradict  the 
contract,  to  destroy  altogether  the  under- 
taking of  the  defendant  therein  set  forth, 
except  upon  a  condition  not  therein  express- 
ed, and  to  require  the  payment  of  an  addi- 
tional consideration  for  an  additional  ac- 
commodation as  a  condition  precedent  to 
the  existence  of  any  obligation  «n  the  part  of 
the  carrier.  The  proposition  that  such  regu- 
lations control,  instead  of  the  contract,  Is 
certainly  a  startiing  one.  There  is  a  well- 
known  principle  to  the  effect  that  a  contract 
must  be  interpreted  according  to  the  law  or 
usage  of  the  place  where  it  is  to  be  perform- 
ed. Civi  Code,  1 1646.  It  has  been  said  that 
such  laws  are  a  part  of  the  contract  9  Cyc. 
of  Law  &  Proc.  S  682.  But  even  this  doc- 
trine Is  confined  to  such  terms  as  are  omit- 
ted from  the  contract  and  which  the  law 
supplies.  Where  the  contract  Is  contrary  to 
the  law.  It  does  not  have  the  effect  of  add- 
ing a  term  to  the  contract,  and  thus  making 
an  agreement  to  which  the  parties  have  not 
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consented,  but  of  making  tbe  contract  to  tbat  , 
extent  invalid.  I  think  it  has  never  before 
been  decided  that  tlie  rules  and  regulations 
of  a  railroad  company  are  of  greater  potency 
tban  tbe  law  of  the  land,  and  when  Incon- 
sistent with  and  contrary  to  a  written  con- 
tract into  which  the  company  has  entered 
are  paramount  thereto,  and  furnish  the  legal 
measure  of  the  rights  of  tbe  parties  instead 
of  tbe  contract  Itself.  Not  even  a  general 
usage  or  custom  of  trade,  much  less  a  mere 
business  regulation  of  one  of  tbe  parties,  can 
be  proven  to  relieve  a  party  from  his  ex- 
press stipulation,  or  to  vary  a  written  con- 
tract which  is  certain  In  its  terms.  Code  CXv. 
Proc.  S  1870,  subd.  12;  Holloway  v.  McNear, 
81  Cal.  156,  22  Pac.  614;  Bums  v.  Sennett, 
»9  Cal.  371,  33  Pac.  916;  Milwaukee  Co.  v. 
Palatine,  128  Cal.  74,  60  Pac.  518;  Ab  Tong 
V.  Earle  Fruit  Co.,  112  Cal.  681,  45  Pac.  7. 

The  otber  reason  given  for  tbe  prevailing 
opinion  Is  that  "a  railroad  ticket  is  not  a 
contract  expressing  all  the  conditions  and 
limitations  .usually  contained  in  a  written 
agreement,"  but  "Is  more  in  the  nature  of  a 
receipt  given  by  tbe  railroad  company  aa 
evidence  tbat  tbe  passenger  has  paid  bis  fare 
for  a  certain  kind  of  passage  on  tbe  proper 
trains  of  tbe  company,  as  limited  and  regu- 
lated by  Its  rules."  Of  course,  railroad  tick- 
ets do  not  always  express  the  whole  con- 
tract: In  fact,  they  seldom  do.  But  tbls  is 
beside  tbe  question.  We  are  not  here  con- 
cerned with  some  term  of  tbe  actual  agree- 
ment tbat  was  omitted  from  tbe  writing,  but 
with  a  term  which  was  inserted,  and  which 
defendant  seeks  to  nullify  by  proof  of  a  pa- 
rol contract  of  a  different  effect.  With  sin- 
gular inconsistency  tbe  majority  opinion 
quotes  in  its  support  a  passage  from  Dietrich 
v.  Penn.  R.  R.  Co.,  71  Pa.  436,  10  Am.  Rep. 
711,  the  very  first  words  whereof  are,  "So 
far  as  they  are  expressed  the  terms  are  bind- 
ing of  course."  I  concede  that  where  a  rail- 
road ticket  is  unsigned,  and  is  a  mere  mem- 
orandum expressing  in  part  an  agreement 
for  the  carriage  of  the  passenger,  it  is  prop- 
er to  supplement  it,  or  even  contradict  it, 
by  proof  of  additional  parol  conditions  and 
stipulations  inconsistent  with  the  printed 
memorandum.  Many  of  the  decided  cases 
are  thus  explainable.  But  it  cannot  be  suc- 
cessfully contended  tbat  tbe  ticket  here  in 
qnestiou  was  not  a  contract  intended  to  be 
binding  on  tbe  parties  so  far  as  It  expressed 
the  terms  thereof.  This  is  best  shown  by 
the  contract  Itself.  It  was  regularly  signed 
by  the  plaintiff  and  Indorsed  by  tbe  defend- 
ant, and  was  as  follows:  "Special  limited 
ticket  good  for  one  continuous  first  class  pas- 
sage, San  Francisco  to  Los  Angeles,  0:26  m. 
Good  only  by  Martinez  route,  by  train  No.  — 
'The  Owl.'  subject  to  the  following  contract: 
In  consideration  of  this  ticket  being  sold  at 
a  rate  loss  than  tbe  reg;ular  first  class  rate,  I, 
the  purchaser,  hereby  agree  that  it  shall  not 
be  good  for  passage  after  the  date  indicated 
by  tbe  agent's  punch  marks  in  the  margin 


(Nov.  12,  1890),  and  that  it  will  be  good  only 
for  a  continuous  trip  to  destination  by  the 
proper  train  and  its  connecting  trains.  That 
it  is  not  transferable  and  shall  be  void  after 
the  date  of  expiration.  And  that  failing  to 
accept  and  comply  with  this  agreement,  tbe 
conductor  will  refuse  to  accept  this  ticket, 
and  demand  tbe  full  regulation  fare,  which  I 
agree  to  pay.  No  stop-over  privileges  will 
be  given  on  tbls  ticket  Baggage  must  not 
be  checked  hereon  to  or  from  intermediate 
0(  way  stations.  Liability  for  damage  limit- 
ed to  $100.  Agent  will  In  no  case  extend  time 
on  tbls  ticket.  If  more  than  one  date  be 
punched,  it  shall  not  be  received  for  passage 
by  conductor.  [Signed]  W.  Ames.  [Endors- 
ed by  stamp]  Soutbem  Pacific  Company,  No- 
vember 11,  1899." 

The  defendant  must  certainly  have  Intend- 
ed to  exact  from  tbe  plaintiff  tbe  execution 
of  tbls  ticket  as  a  contract,  and  one  tbat 
"would  be  binding  on  him  for  all  the  condi- 
tions expressed  tberein.  The  cases  involv- 
ing tickets  not  signed,  or  terms  not  covered 
by  the  contract  tberein  expressed,  have  no 
application  here.  It  is  from  such  cases  alone 
that  the  prevailing  opinion  finds  support  If 
tbe  evidence  offered  bad  been  of  some  agree- 
ment not  contradictory  of  tbe  agreement  ex- 
pressed in  tbe  ticket.  It  would,  of  course, 
have  been  admissible,  but  tbls  cannot  be  con- 
tended. The  ticket  in  question  was  a  clear 
undertaking  on  tbe  part  of  tbe  defendant  to 
carry  tbe  plaintiff  upon  a  continuous  trip 
with  first-class  accommodations  on  "The 
Owl"  train  from  San  Francisco  to  Los  Ange- 
les by  the  Martinez  route.  No  conditions 
were  expressed  requiring  tbe  purchase  of  any 
berth  upon  the  sleeping  car.  By  the  parol 
evidence  introduced  the  defendant  endeavoc- 
ed  to  prove  that  notwithstanding  this  agree- 
ment there  was  a  contract  tbat  the  defend- 
ant should  be  under  no  obligation  to  carry 
the  plaintiff  upon  tbat  particular  train,  un- 
less, in  addition  to  tbe  price  of  the  ticket 
which  be  paid,  be  should  succeed  in  pur- 
chasing from  another  company  a  berth  in  a 
sleeping  car  and  pay  bn  additional  price 
therefor.  This  was  making  a  contract  Incon- 
sistent with  tbe  written  contract,  and  Is  con- 
trary to  all  the  principles  laid  down  In  our 
codes,  and  contrary  to  the  rules  expressed  in 
tbe  authorities  cited  in  the  prevailing  opinion 
itself.  I  can  see  no  reason  why  a  railroad 
company  Is  not  as  much  bound  by  such  a 
contract  for  tbe  carriage  of  a  passenger  as 
it  is  by  tbe  terms  and  conditions  of  an  or- 
dinary bill  of  lading  for  tbe  carriage  of 
freight.  Tbe  signature  to  a  ticket  is  required 
because  tbe  railroad  company  Intends  that 
the  passenger  shall  be  bound.  It  is  an  un- 
varying rule  tbat  contracts  are  mutual,  and 
if  one  party  Is  bound  by  Its  terms  both  must 
be. 

There  Is  no  element  of  hardship  in  the  case 
which  requires  any  relaxation  of  tbe  rule. 
The  defendant  was  entitled  to  tbe  benefit  of 
tbe  evidence  which  it  Introduced,  not  for  tbe 
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purpose  of  Tarring  or  changing  the  contract 
In  the  least,  but  for  an  entirely  different  pur- 
pose. The  question  of  damages  was  a  ma- 
terial one  in  the  case,  and  it  was  proper  for 
the  defendant  to  prove  that  the  plaintiff  bad 
been  Informed  before  be  entered  upon  bis 
Journey  that  he  would  not  be  allowed  to  ride 
upon  that  train  unless  he  obtained  a  sleep- 
ing car  berth.  If  be  was  thus  warned  of 
the  consequences  he  could  not  claim  so  much 
damages  as  be  might  well  do  if  he  had  been 
taken  by  surprise  and  elected  from  the  train 
without  previous  notice.  The  testimony  was 
therefore  admissible  in  mitigation  of  dam- 
ages, and  would  be  of  much  weight  for  that 
purpose,  but  it  should  not  be  used  to  vary 
the  contract  expressed  in  the  ticket. 

I  concur:    BBATTY,  O.  3. 


042  Cal.  8) 

PEOPLE  v.  BRITTAIN  et  al.    (Cr.  1,071.) 
(Snpreme  Court  of  California.    Jan.  22,  1904.) 

BUKOLARY  —  NONPELONIOUS  ENTRY  —  STATE- 
MENTS BY  ATTORNEY  —  MISCONDUCT  — EVI- 
DENCES-HARMLESS ERROR. 

1.  Under  a  statute  providing  that  every  per- 
son who  "enters"  any  house,  room,  or  store 
with  intent  to  commit  grand  or  petit  larceny  or 
any  felony  is  guilty  of  burglary,  where  defend- 
ants entered  a  store  with  intent  to  commit  lar- 
ceny therein.  It  was  immaterial  that  the  act  of 
entering  was  not  of  itself  a  trespass,  but  was 
during  business  hours,  and  while  the  store  en- 
tered was  open  to  the  public. 

2.  Where,  in  a  criminal  prosecution,  after  an 
objection  to  a  question  asked  by  the  district  at- 
torney bad  been  sustained,  the  district  attor- 
ney, in  an  undertone  addressed  to  defendants' 
attorney,  which  was  beard  by  one  juryman, 
stated,  "That's  getting  on  dangerous  grounds, 
isn't  it?"  while  erroneous,  was  not  prpjudi- 
ciol,  the  court  having  immediately  directed  the 
jury  to  pay  no  attention  to  the  statements 
made  by  the  attorneys. 

S.  In  a  prosecution  for  burglarizing  a  store 
prosecutor  testified  that  one  of  the  defendants 
came  into  the  store  and  said  to  witness'  sou  that 
he  wanted  to  look  at  an  eight  or  ten  dollar  suit. 
Witness  was  then  asked  if  he  heard  defendant 
say  that,  and  answered  that  he  did  not,  but  he 
saw  his  son  showing  the  suits;  after  which  he 
was  asked,  "Then,  as  a  matter  of  fact,  wbnt 
you  testified  to  was  what  some  one  else  told 
you?"  to  which  question  an  objection  was  sus- 
tained, after  which  witness  immediately  stated 
that  be  did  not  hear  defendant  ask  for  the 
eight  or  ten  dollar  suit,  but  saw  the  clothes  be 
was  looking  at.  Held  that,  though  the  objec- 
tion to  the  question  should  have  been  overruled, 
the  error  was  harmless. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Cotirt,  Sonoma  Coun- 
ty;   Carroll  Cook,  Judge. 

Frank  Brittain  and  another  were  convict- 
ed of  burglary  and  a  prior  conviction  of 
petit  larceny,  and  they  appeal.    AfBrmed. 

Ross  Campbell,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  J.  a  Daly,  Dep.  Atty.  Gen.,  and 
C.  H.  Pond,  Dist  Atty.,  for  the  People. 

CHIPMAM,  C.  Information  charging  de- 
fendants with  the  crime  of  burglary  and  a 
prior    convictioa    of    petit    larceny.     They 


were  tried  together,  an<I  found  gnllty.  They 
appeal  from  the  judgment  of  conviction  and 
from  the  order  denying  their  motion  for  a 
new  trial.  The  Attorney  General  makes  the 
point  that  the  appeal  from  the  order  can- 
not be  considered,  and  that  the  only  ques- 
tions that  can  be  reviewed  arise  on  the  ap- 
peal from  the  Judgment  as  shown  in  the  bill 
of  exceptions. 

1.  We  are  disposed  to  treat  the  motion  for 
a  new  trial  as  properly  before  us,  and  so  will 
determine  the  principal  point  raised  by  the 
appeal.  The  point  is  that  the  evidence  does 
not  sustain  the  charge  of  burglary,  and  this 
rests  upon  a  statement  taken  from  the  dis- 
senting opinion  in  People  t.  Barry,  94  Cal. 
481,  29  Pac.  1026.  namely,  that,  "in  order  to 
coustltute  a  burglarious  entry,  the  act  of 
entering  must  itself  be  a  trespass— an  en- 
try without  the  consent  of  the  owner."  The 
evidence  was  sufficient  to  warrant  the  Jury 
in  finding  that  both  defendants  entered  a 
certain  store  in  Santa  Rosa  in  the  night- 
time, with  intent  to  commit  larceny.  The 
entry  was,  however,  during  business  hours, 
and  while  the  store  was  open  to  the  public. 
The  precise  question  arose  in  People  y.  Bar- 
ry, supra,  and  was  fully  discussed  in  the 
majority  opinion.  The  statute  reads:  "Ev- 
ery i>erson  who  enters  any  house,  room, 
store,  •  *  •  with  intent  to  commit  grand 
o'r  petit  larceny,  or  any  felony,  is  guilty  of 
burglary."  Commenting  upon  this  statute 
the  court  said:  "As  to  the  acts  which  shall 
constitute  the  crime  of  burglary,  that  Is  a 
matter  left  entirely  to  the  policy  of  the  Legis- 
lature within  its  constitutional  powers;  and 
when  that  body  has  said  that  every  person 
who  enters  a  store  with  the  intent  to  com- 
mit larceny  is  guilty  of  a  burglary,  the  lan- 
guage is  80  plain  and-  simple  that  rules  of 
statutory  construction  are  not  required  to  be 
consulted.  The  meaning  is  patent  upon  the 
face  of  the  statute.  No  words  are  found  in 
the  statute  qualifying  the  character,  kind, 
time,  or  manner  of  the  entry,  save  that  such 
entry  must  be  accompanied  with  a  certain 
intent;  and  it  would  be  Judicial  legislation 
for  this  court  to  interpolate  other  conditions 
into  the  section  of  the  Code."  We  have  not 
the  Montana  criminal  practice  act  at  hand, 
but  In  State  v.  Green,  15  Mont  424.  39  Pac. 
322,  sections  73  and  74,  are  referred  to,  and  in 
the  opinion  It  is  said:  "Burglary  is  defined  by 
the  statute  to  be  the  entering  of  any  house, 
room,  •  •  •  store,  •  *  •  with  intent 
to  commit  grand  or  petit  larceny,  or  any  fel- 
ony." In  State  v.  Carroll,  13  Mont  248,  33 
Pac.  688,  the  court  said:  "To  constitute 
burglary,  there  must  be  the  entry  with  the 
intent  to  commit  grand  or  petit  larceny  or 
any  felony."  Cr.  Prac.  Act  {  73.  "The  en- 
tering and  such  intent  are  two  elements  go- 
ing to  constitute  the  offense  of  burglary." 
See  the  interpretation  given  of  the  Neva- 
da statute  by  Beatty,  J.,  in  State  v.  Wat- 
kins,  11  Nev.  %0.  These  Montana  and  Neva- 
da cases  are  cited  in  Am.  &  Eug.  Ency.  C2d 
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Ed.)  vol.  5,  p.  48,  as  holding  that  a  breaking 
Is  not  essential.  Under  the  earlier  stat- 
utes deflning  burglary  defendants'  contention 
might  have  been  upheld.  But  as  the  law 
now  stands  It  cannot  be  without  overrul- 
ing People  V.  Barry,  which  has  governed  the 
practice  in  this  state  since  1892,  and  has  not 
been  questioned,  so  far  as  we  know,  in  any 
subsequent  decision.  Besides,  In  our  opin- 
ion, that  case  was  correctly  decided,  and 
ought  not  to  be  overruled. 

It  would  be  an  impeachment  of  the  com- 
mon sense  of  mankind  to  say  that  a  thief 
who  enters  a  store  with  intent  to  steal  does 
80  with  the  owner's  consent  or  upon  hla 
invitation.  It  Is  true  the  thief  must  have 
clothes  and  food,  and  may  enter  a  store 
to  procure  them;  and  if,  after  he  enters,  he 
changes  his  mind,  and  concludes  to  steal,  and 
not  purchase,  his  supplies.  It  would  be  lar- 
ceny. But  if  it  be  proven  that  he  entered 
with  intent  to  steal,  the  law  will  not,  in  the 
face  of  such  proof,  shield  him  from  punish- 
ment as  a  burglar  on  the  assumption  that 
he  has  the  consent  and  invitation  of  the  pro- 
prietor to  so  enter.  Our  statute  has  swept 
away  many  of  the  technical  requisites  of 
burglary  under  the  common  law. 

2.  It  is  claimed  that  the  conduct  of  the 
District  Attorney  in  his  cross-examination  of 
defendant  Johnson  while  a  witness  in  his 
own  behalf  was  prejudicial.  A  question  put 
by  the  District  Attorney  was  objected  to, 
and  the  objection  was  sustained:  "Mr. 
Thompson  (prosecuting  attorney,  in  under- 
tone addressed  to  Mr.  Campbell,  attorney  for 
defendants,  wUch  was  heard  by  one  jury- 
man): That's  getting  on  dangerous  ground, 
isn't  It?  Mr.  Campbell:  We  take  an  ex- 
ception to  the  remarks  of  the  District  Attor- 
ney. ,  The  Court:  The  jury  will  pay  no  at- 
tention to  the  statements  made  by  the  at- 
torneys. We  are  trying  this  case  on  the 
evidence,  and  not  on  the  statements  of  any 
one  else."  The  question  objected  to  was 
whether  the  witness  was  with  Iiis  codefend- 
ant,  Brittain,  at  Stockton,  where,  it  is  ad- 
mitted, lK)th  of  them  were  convicted  of  lar- 
ceny in  the  same  court  on  the  same  day. 
The  question  was  immaterial  and  the  remark 
of  the  District  Attorney  uncalled  for,  but  was 
not  prejudicial. 

3.  The  only  remaining  error  complained 
of  occurred  while  the  witness  Rosenberg, 
proprietor  of  the  burglarized  store,  was  be- 
ing cross-examined  by  defendants'  attorney. 
He  had  testified  that  Johnson  came  into  the 
store  and  said  to  witness'  son  that  he  want- 
ed to  look  at  an  eight  or  ten  dollar  suit.  He 
was  asked,  "Did  you  hear  him  say  ttiat?" 
and  answered,  "No,  sir;  I  did  not;  but  I  saw 
him  showing  him  the  suits."  Then  follow- 
ing the  question  to  which  an  objection  was 
sustained,  "Then,  as  a  matter  of  fact,  what 
you  testified  to  was  what  some  one  else  told 
you?"  He,  however,  Immediately  resumed 
his  testimony,  and  salJ,  "I  did  not  hear 
Johnson  ask  for  the  eight  or  ten  dollars  suit, 


but  I  saw  the  clothes  he  was  looking  at" 
conceding  that  the  objection  should  have 
been  overruled,  the  defendants  were  not 
prejudiced  by  the  ryiiing.  The  witness  show- 
ed that  the  particular  fact  testified  to  by  him 
was  not  within  his  own  knowledge.  Besides, 
the  fact  fully  appeared  in  the  testimony  of 
other  witnesses,  and  substantially  by  the 
testimony  of  defendant  Brittain  also. 

It  is  advised  that  the  judgment  and  order 
should  be  affirmed. 

We  concur:    SMITH,  O.;  COOPER,  C. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from 
are  affirmed:  ANGELLOTTI,  J.;  SHAW,  J.; 
VAN  DYKE,  J. 


(»1  Cal.  653) 
HIBERNIA  SAVINGS  &  LOAN  SOC.  T. 
COCHRAN  et  al.     (S.  F.  2,853.)* 

(Supreme  Court  of  California.    Jan.  18,  1904.) 

MORTGAGE  FORECLOSURE:— NECESSARY  PAR- 
TIES—JURISDICTION OF  COURT— SERVICB  OF 
SU.MMONS— VOLUNTARY    APPEARANCE. 

1.  That  the  plaintiff  in  a  foreclosure  action, 
with  knowledge  that  the  mortgagor  had  con- 
veyed the  property,  procured  him  to  enter  an 
appearance  without  naviug  been  served  with 
the  summons,  does  not  affect  the  jurisdictiou  of 
the  court  to  enforce  the  mortgage  as  to  those 
holding   under   the  mortgagor. 

2.  Under  the  express  provisions  of  Code  Civ. 
Proc.  §  726,  one  holding  a  couveyance  from  the 
mortgagor  wiiich  is  not  of  record  when  a  fore- 
closure action  was  commenced  need  not  be  made 
a  party,  and  the  judgment  is  as  conclusive 
against  him  as  if  he  were  a  party. 

3.  A  foreclosure  action  having  been  com- 
menced against  the  necessary  parties,  and  lis 
pendens  recorded,  the  court  obtains  jurisdiction 
to  enforce  the  mortgage  as  to  all  persons  claim- 
ing under  the  mortgagor  by  obtaining  jurisdic- 
tion of  the  original  defendants,  though  after 
the  commencement  of  the  action  plaintiff  re- 
ceives notice  that  the  mortgagor  has  conveyed 
the  property  to  another,  either  before  or  after 
the  commencement  of  the  action. 

4.  Under  Code  Civ.  Proc.  |§  416,  581,  provid- 
ing that  jurisdiction  of  the  person  may  be  ac- 
quired by  an  appearance  by  the  defendant  with- 
in three  years  of  the  commencement  of  the 
action  where  there  was  no  personal  service  of 
the  summons  and  complaint,  the  court  has  the 
same  jurisdiction  to  enforce  a  mortgage  against 
persons  acquiring  an  interest  in  the  property 
after  commencement  of  the  foreclosure  action, 
on  voluntary  appearance  of  the  mortgagor  two 
years  after  commencement  of  the  action,  as  if 
he  had  then  been  served  with  summons. 

5.  Though  Code  Civ.  Proc.  §  408,  provides 
that  a  clerk  cannot  issue  an  alias  summons 
more  than  a  year  after  the  commencement  of 
the  action,  the  original  summons  may  be  served 
at  any  time  within  three  years,  or  the  court 
may  issue  a  new  summons. 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  the  Hibernia  Savings  &  Loan 
Society  against  Leon  H.  Cocbran  and  anoth- 
er.   From  an  order  denying  bis  motion  to 


•Rehearing  denied  February  15,  1904. 

f  2.  See  Mortgages,  vol.  S6,  Cent.  Dig.  |  1283. 
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vacate  the  judgment  In  favor  of  plaintiff,  to 
Bet  aside  tlie  default  and  appearance  of  de- 
fendant Cocbi-an,  and  to  dismiss  the  action, 
Frank  C.  Ciarlc  appeals.    Affirmed. 
For  former  opinion,  see  66  Pac.  732. 

A.  Boyer,  for  appellant.  Xobin  &  Tobin, 
for  respondent 

ANGBLLOTTI,  J.  This  is  an  appeal  by 
one  Frank  C.  Clark  from  an  order  denying 
his  motion  to  vacate  the  Judgment  entered 
In  favor  of  plaintiff  in  the  above-entitled  ac- 
tion, to  set  aside  the  default  and  appearance 
of  defendant  Cochran,  and  to  dismiss  the  ac- 
tion. The  action  vras  instituted  by  plaintiff 
on  November  19,  1898,  to  foreclose  the  lien 
of  two  mortgages  executed  to  it  by  defendant 
Cochran,  against  Cochran  and  defendant 
Metzger,  a  Junior  mortgagee.  Notice  of  lis 
pendens  was  regularly  recorded  on  the  same 
day.  Cochran  had  on  September  1,  1898, 
conveyed  the  property  covered  by  the  mort- 
gages to  one  Schnaittacher,  but  the  deed  to 
him  was  not  placed  of  record  until  June  14, 
3900,  and,  so  far  as  appears,  the  fact  of 
sucb  conveyance  was  unknown  to  plaintiff. 
On  June  14,  1900,  Schnaittacher  conveyed  the 
property  to  appellant,  who  placed  bis  deed 
of  record  on  the  same  day.  Neither  Schnait- 
tacher nor  appellant  was  ever  made  a  party 
to  the  action  or  applied  to  be  made  such. 
JBummons  was.  duly  issued  in  the  action,  and 
on  November  22,  1898,  returned,  unserved, 
on  Cochran.  No  alias  summons  was  issued, 
but  on  July  23,  1900,  Cochran  voluntarily 
filed  his  written  appearance.  Thereupon,  on 
August  29,  1900,  appellant  appeared  special- 
ly, for  the  puriKtse  of  moving  to  set  aside 
such  appearance  of  Coctu-an  and  for  a  dis- 
missal of  the  action,  which  motion  was  on 
November  30,  1900,  denied.  On  January  17, 
1901,  the  default  of  Cochran  was  regularly 
entered,  and  upon  his  default  and  the  answer 
and  cross-complaint  of  defendant  Metzger 
judgment  of  foreclosure  was  entered  Febru- 
ary 2,  1901,  as  prayed  for  in  the  complaint 
and  cross-complaint.  On  March  12,  1901,  ap- 
pellant gave  notice  of  the  motion,  from  the 
order  denying  which  this  appeal  is  taken. 

The  grounds  upon  which  this  motion  would 
be  made,  as  well  as  the  motion  made  prior 
to  Judgment,  as  specified  in  the  respective 
notices,  were  substantially  that  Cochran  was 
never  served  with  summons,  that  he  did  not 
appear  in  the  action  until  after  he  had  part- 
ed with  all  his  interest  therein,  and  that  such 
appearance  was  made  at  a  time  when  be 
could  not  have  been  served  with  a  valid 
summons  under  the  provisions  of  sections 
408  and  581  of  the  Code  of  Civil  Procedure, 
or  at  all;  the  claim  in  this  connection  being 
that  he  could  not  under  such  circumstances, 
by  a  voluntary  appearance  give  the  court 
Jurisdiction  to  enforce  the  lien  of  the  mort- 
gages against  property  in  which  he  no  longer 
had  any  interest 

There  is  not  the  slightest  pretense  that  ap- 
pellant, as  the  successor  in  interest  of  the 


mortgagor  to  the  mortgaged  property,  had 
any  defense  legal  or  equitable,  to  urge 
against  the  enforcement  of  the  mortgage 
liens,  or  that  plaintiff  obtained  anything  by 
the  foreclosure  decree  to  which  It  was  not 
justly  entitled  upon  its  mortgages.  Some- 
thing is  said  about  plaintiff  having  Itself  pro- 
cured the  appearance  of  Cochran  at  a  time 
when  it  had  knowledge  of  the  deed  executed 
by  him,  but,  conceding  this  to  be  true,  we 
deem  it  entirely  immaterial  to  the  determina- 
tion of  the  question  presented  by  this  appeal. 

Schnaittacher,  the  grantee  by  deed  made 
prior  to  the  commencement  of  the  action, 
was  not  a  necessary  party  defendant,  for 
his  deed  had  not  been  recorded  when  the 
action  was  commenced,  and  the  plaintiff  bad 
no  actual  notice  of  such  conveyance.  The 
statute  relating  to  actions  for  the  foreclosure 
of  mortgages  expressly  provides  that  sucb  a 
grantee  need  not  be  made  a  party,  and  that 
the  judgment  in  such  an  action  Is  "as  con- 
clusive against  the  party  holding  sucb  un- 
recorded conveyance  or  lien  as  if  be  had 
been  a  party  to  the  action."  ■  Section  726,  Code 
Civ.  Proc. 

So  far  as  the  records  showed,  Cochran  and 
Metzger  were  the  only  proper  parties  defend- 
ant An  action  to  foreclose  a  mortgage  hav- 
ing been  regularly  commenced  against  all 
necessary  parties,  and  notice  of  lis  pendens 
recorded,  the  court  obtains  complete  jurisdic- 
tion to  enforce  the  mortgage  lien  against  the 
mortgaged  property,  so  far  as  all  persons 
claiming  under  the  mortgagor  are  concerned, 
by  obtaining  jurisdiction  of  the  persons  of 
the  original  defendants.  It  can  make  no  dif- 
ference, in  this  connection,  that  subsequent 
to  the  commencement  of  the  action  it  comes 
to  tbe  knowledge  of  the  plaintiff  that  the 
mortgagor,  prior  or  subsequent  to  the  com- 
mencement of  the  action,  conveyed  the  mort- 
gaged property  to  another.  The  person  who 
purchases  prior  to  the  action,  subject  to  tbe 
mortgage,  and  who  falls  to  record  his  deed 
prior  to  the  commencement  of  the  action, 
and  of  whose  interest  the  mortgagee  has  no 
notice  at  the  time  he  commences  his  action, 
never  can  become  a  necessary  party,  in  the 
sense  that  it  is  necessary  to  bring  him  In  in 
order  that  a  foreclosure  decree,  effectual 
against  him,  may  be  rendered.  Tbe  situa- 
tion as  to  him,  in  this  regard,  is  determined 
by  the  condition  of  affairs  at  tbe  time  of  tbe 
institution  of  the  action.  For  all  purposes 
of  obtaining  Jurisdiction,  the  mortgagor  fully 
represents  him.  Those  who  acquire  the  prop- 
erty subsequent  to  the  commencement  of  the 
action,  in  the  face  of  the  recorded  lis  pen- 
dens or  with  actual  notice  of  the  suit,  are, 
of  course,  not  necessary  parties.  HIb.  Sav. 
&  Loan  Soc.  v.  Lewis,  117  Cal.  577,  580,  47 
Pac.  602,  49  Pac.  714. 

Jurisdiction  of  the  persons  of  the  original 
defendants  may  be  acquired  by  service  of 
summons,  or  by  their  volimtary  appearance 
at  any  time  within  three  years  of  the  com- 
mencement of  the  action.    Sections  416,  5S1, 
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Code  C1t>  Proc.  It  appears  to  be  conceded 
tbat.  If  summons  bad  been  regularly  served 
upon  Cocbran,  tbere  would  be  no  question  as 
to  tbe  jurisdiction  of  the  court.  It  is  urged, 
bowever,  tbat  a  defendant  who  has  parted 
Trith  bis  interest  in  the  property  cannot  give 
an  appearance  that  will  bind  his  successor  in 
Interest,  without  tbe  consent  of  such  suc- 
cessor. But  "tbe  voluntary  appearance  of 
any  defendant  Is  equivalent  to  personal  serv- 
ice of  the  summons  and  copy  of  the  complaint 
upon  him."  Section  416.  Whatever  Jurisdic- 
tion, is  acquired  by  service  Is  therefore  ac- 
quired by  a  voluntary  appearance.  It  was 
expressly  held  by  this  court  In  Hibemia  Sav- 
ings &  Loan  Soc.  v.  Lewis  et  al.,  supra, 
against  a  purchaser  pendente  lite,  that  tbe 
court  acquired  jurisdiction  of  a  mortgagor 
by  reason  of  his  voluntary  appearance  made 
nearly  three  years  after  the  commencement 
of  tbe  action,  and  at  a  time  when  be  bad 
conveyed  the  mortgaged  property  to  the  ap- 
pellant. In  that  case,  as  In  this,  the  time  for 
the  Issuance  of  an  alias  summons  by  the  cleric 
bad  expired  before  tbe  appearance,  and  prac- 
tically the  same  contention  was  there  made 
by  the  purchaser  pendente  lite  as  is  here 
made  for  the  purchaser  pendente  lite  from 
the  purchaser  ante  litem.  That  case  fully  an- 
swers tbe  contention  of  appellant  upon  tbe 
qnestion  of  Jurisdiction. 

It  Is  urged  tbat  such  an  appearance  will 
not  be  effectual  if  made  at  a  time  when  the 
court  could  not  acquire  Jurisdiction  over  the 
defendant  by  service  of  process,  and  that 
tbe  original  summons  having  been  returned, 
and  no  alias  summons  issued  by  the  clerk 
within  a  year  (section  408,  Ciode  Civ.  Proc.), 
tbe  defendant  could  not  longer  be  legrally 
served.  The  weakness  of  appellant's  conten- 
tion In  this  behalf  lies  In  the  fact  that  the 
summons  could  be  served  at  any  time  within 
three  years  from  the  commencement  of  the 
action,  and  that,  notwithstanding  tbe  fact 
tbat  an  alias  summons  could  not  be  Issued  by 
the  clerk  (sectlmt  408),  It  was  within  tbe 
power  of  tbe  court  either  to  order  the  sum- 
mons that  had  been  returned  to  be  served 
npon  Cochran  or  to  issue  a  new  summons  for 
that  purpose.  Bue  ▼.  Quinn,  137  Cal.  651, 
687,  66  Pac.  216,  70  Pac.  782.  It  Is  therefore 
unnecessary  to  determine  what  the  situation 
would  have  been  If  Jurisdiction  could  not  at 
the  time  of  the  appearance  have  been  ac- 
quired by  service  of  process. 

We  have  examined  the  various  cases  cited 
by  appellant,  and  And  tbat  they  In  no  degree 
sustain  bis  contention.  It  Is  not  to  be  doubt- 
ed that  a  purchaser  pendente  lite  is  entitled 
to  be  heard.  If  be  so  desires,  in  order  that  be 
may  protect  tbe  property  be  has  acquired 
against  any  Improper  claim,  and  doubtless 
any  stipulation  in  fraud  T>f  his  rights  entered 
into  by  his  grantor  and  tbe  other  parties  to 
tbe  action,  or  any  Judgment  obtained  by 
fraud,  could  be  successfully  attacked  by  bim. 
It  may  be  assumed  that  the  purchaser  ante 
litem,  wbose  conveyance  was  not  of  record. 


has  tbe  same  rights  that  one  who  acquirer 
pendente  lite  possesses.  In  a  foreclosure  pro- 
ceeding, such  purchasers  could  probably,  on 
their  application,  be  made  parties  defendant, 
and  thus  be  enabled  to  fully  protect  their  in- 
terests. These,  however,  are  not  matters  go- 
ing to  tbe  Jurisdiction  of  tbe  court  to  render 
a  valid  foreclosure  decree,  and  are  In  no  way 
Involved  in  this  case. , 

No  application  was  ever  made  by  appellant 
to  be  made  a  par^,  or  to  be  allowed  to  in  any- 
way participate  In  tbe  action.  With  full 
actual  knowledge  of  tbe  proceeding,  shown 
by  his  special  appearance  therein  before  Judg- 
ment for  the  purpose  of  obtaining  a  dismissal,. 
and  with  full  opportunity  to  protect  his  In- 
terests, he  has  never  Intimated  that  plaintiff 
did  not  have  a  valid  lien  upon  the  property 
for  tbe  full  amount  claimed  by  its  complaint; 
or  tbat  his  Interest  In  the  property  Is  not  sub- 
ject to  plaintlETs  claim.  Appearing  specially 
before  judgment  for  the  sole  purpose  of  mov- 
ing to  set  aside  the  appearance  of  Cochran 
and  tor  a  dismissal  of  tbe  action,  be.  In  ef- 
fect, declined  to  be  made  a  party.  His  mo- 
tion made  at  that  time  was  entirely  without 
merit,  and  his  subsequent  motion  to  set  aside- 
tbe  Judgment  and  dismiss  tbe  action,  mad» 
upon  tbe  grounds  urged  on  tbe  previous  mo- 
tion, was  properly  denied. 

The  order  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DTKB,  J. 


(Ui  Cal.  esay 
In  re  LEVY'S  ESTATE.     (S.  F,  3,653.)* 
(Supreme  Conrt  of  California.    Jan.  16,  1904.)- 

BXXCUTOSS— SALB     OF     REAL     EBTATB-PETl- 
HON— DEFECTS— DEMURR£R— OB- 
JECTIONS ON   APPEAL. 

1.  Where,  in  a  proceeding  for  the  sale  of 
testator's  real  estate,  the  widow  filed  only  a 
general  demurrer  to  the  petition,  an  appeal 
from  an  order  overruling  the  same  and  au- 
thorizing the  sale  should  he  treated  as  thongb. 
no  demurrer  had  been  filed. 

2.  Defects  of  form  or  uncertainty  or  want  ot 
fullness  of  statement  in  the  petition  for  the  sale 
of  testator's  real  estate  can  be  taken  advantage 
of  only  by  special  demurrer  in  the  trial  court. 

3.  Where  a  petition  for  the  sale  of  testator's 
real  estate  stated  that  tbe  value  thereof,  re- 
quired to  be  averred  by  Code  Civ.  Proc.  {  1537, 
was  set  forth  in  a  schedule  attached  to  the  peti- 
tion, an  objection  that  tbe  values  so  set  forth 
were  the  appraised  values,  and  not  the  present 
values,  was  not  available  on  general  demurrer. 

4.  Where  a  petition  for  the  sale  of  testator'a' 
real  estate  alleged  that  two  parcels  to  be  sold 
were  improved,  that  one  had  been  set  apart  t» 
the  widow  as  a  homestead,  and  that  the  other 
was  subject  to  mortgage,  it  sufficiently  stated 
the  condition  of  such  real  estate,  required  to  be 
averred  in  the  petition  by  Code  Civ.  Proc.  I 
1537,  as  against  an  objection  on  such  ground 
first  made  on  appeal. 

5.  Where  a  sale  of  testator's  real  estate  was 
not  ordered  to  pay  a  family  allowance,  the 
failure  of  the  petition  for  such  sale  to  state  the 
amount  due  or  to  become  due  for  such  allow- 
ance, as  required  by  0)de  Civ.  Proc.  i  1537, 
did    not   render   the   petition   objectionable   on 
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appeal,  since  in  such  case  it  would  be  presumed 
that  there  was  nothiug  due  on  such  allowance. 
0.  Failure  of  a  petition  for  the  sale  of  tes- 
tator's real  estate  to  allege  that  the  persons 
named  as  devisees  and  legatees  therein  were 
the  only  heirs,  as  required  h.v  Code  Civ.  Proc. 
S  1537,  which  statement  appeared  from  the  or- 
der of  sale,  did  not  render  the  order  fatally  de- 
fective. 

Department  1.  Appeal  from  Superior 
Court,  City  aud  County  ot  San  Franclsbo; 
Jas.  M.  Troutt,  Judge. 

Proceeding  by  the  executors  ot  the  estate 
of  Henry  Levy,  deceased,  for  the  sale  of  real 
estate.  From  an  order  authorizing  the  sale, 
Pauline  Levy  appeals.    Affirmed. 

W.  T.  Kearney,  for  appellant.  Arthur  J. 
Dannenbaum,  T.  E.  Pawlicki,  Otto  I.  Wise, 
and  Uugu  D.  Newhouse,  for  respondent. 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
Pauline  Levy,  the  surviving  wife  of  deceased, 
who  is  also  a  devi-see  aud  legatee  under  bis 
will,  from  an  order  of  the  superior  court, 
made  in  the  administration  of  his  estate,  au- 
thorizing the  executors  of  his  will  to  sell  a 
paix'el  of  real  property  belonging  to  his  es- 
tate. It  is  elaiuiod  by  appellant  that  the  pe- 
tition of  the  executors  for  the  order  of  sale, 
and  upon  which  tlie  order  is  based,  did  not 
substantially  comply  with  the  requirements 
of  section  1537,  Code  Civ.  Proc,  and  that  the 
court  erred  in  making  an  order  of  sale  there- 
on. Her  general  demurrer  to  the  petition 
on  this  ground  was  overruled  in  the  court 
below. 

It  is  contended  that  the  petition  was  de- 
fective, in  that  It  contained  no  sufficient 
statement  of  the  condition  or  value  of  the 
real  estate  of  the  deceased,  and  no  statement 
at  all  as  to  the  names  of  his  heirs,  or  as  to 
family  allowance.  There  was  no  statement 
in  the  petition  as  to  want  of  knowledge  on 
the  part  of  the  executors  as  to  any  of  these 
matters.  The  only  statements  in  the  petition 
as  to  the  condition  and  value  of  the  real  es- 
tate of  decedent  were  as  follows,  viz.:  The 
petition  alleged  that  the  full  description  of 
the  real  estate  "and  the  condition  and  value 
of  the  respective  portions  and  lots  of  said 
real  estate  are  set  forth  in  the  schedule  mark- 
ed 'D,'  hereto  annexed,  and  made  a  part  of 
this  petition."  Schedule  D  contained  de- 
scriptions, by  metes  and  bounds,  of  two  city 
lots  in  the  city  and  county  of  San  Francisco. 
The  first  description  ends  as  follows,  viz.: 
"With  the  improvements  thereon.  The  ap- 
praised value  of  said  lot  and  improvement^ 
according  to  tbe  inventory,  is  $17,500.00. 
This  property  has  been  set  aside  to  the  widow 
as  a  homestead  until  the  final  distribution  of 
the  estate;  however,  both  the  executors  and 
the  other  heirs  are  at  present  perfecting  an 
appeal  to  the  Supreme  Court,  appealing  from 
the  order  of  this  court,  setting  aside  this 
property  to  the  widow  as  a  homestead  for 
this  period."  The  second  description  com- 
mences as  follows,  viz.:  "Other  property  of 
the  estate  consists  of  all  that  land  with  the 


Improvements  thereon,  situated,"  etc.;  and 
ends  as  follows,  viz.:  "This  lot  and  the  im- 
provements thereon  according  to  the  inven- 
tory is  appraised  at  $19,700.00.  Upon  this 
property  there  is  a  mortgage  of  ten  thousand 
($10,000.00)  dollars,  bearing  interest  at  the 
rate  of  (5  per  cent,  per  annum,  held  by  the 
Hibernia  Savings  and  Loan  Society  of  the 
City  and  County  of  San  Francisco."  The 
petition  did  not  purport  to  state  the  names 
of  tbe  heirs,  but  did  contain  a  statement  as 
to  who  were  the  devisees  and  legatees.  The 
order  of  sale  contains  a  statement  of  the 
names  of  the  heirs,  and  it  appears  that  they 
were  all  legatees  or  devisees,  and  named  in 
the  petition  as  such. 

The  petition  contains  no  statement  what- 
ever as  to  any  amount  that  is  due  or  will 
become  due  upon  the  family  allowance,  nor 
any  statement  indicating  that  anything  was 
so  due  or  to  become  due  thereon,  except  that 
it  did  state  that  there  was  an  insufficiency 
of  pereonal  estate  to  pay,  among  other 
things,  "the  allowance  of  the  family."  The 
payment  of  family  allowance  was  not,  how- 
ever, one  of  the  purposes  for  which  tbe  sale 
was  ordered  by  the  court  to  be  made.  The 
order  of  sale  authorized  the  sale  of  the  par- 
cel mortgaged  to  the  Hibernia  Savings  & 
Loan  Society.  Section  1537,  Code  Civ.  Proc., 
requires  the  applicant  for  an  order  for  the 
sale  of  real  property  "to  present  a  verified 
petition"  setting  forth,  among  other  things, 
"the  amount  due  upon  the  family  allowance, 
or  that  will  be  due  after  the  same  has  been 
In  force  for  one  year;  •  •  *  a  general 
description  of  all  the  real  property  of  which 
the  decedent  died  seized,  or  in  which  be  bad 
any  Interest,  or  in  which  the  estate  has  ac- 
quired any  Interest,'  and  the  condition  and 
value  thereof;  •  •  •  the  names  of  the 
legatees  and  devisees,  if  any,  and  the  beirs 
of  the  deceased,  so  far  as  known  to  tbe  peti- 
tioner"; and  further  provides  that  "If  any 
of  the  matters  here  enumerated  cannot  be 
ascertained  it  must  be  so  stated  in  the  peti- 
tion; but  a  failure  to  set  forth  facts  here- 
inbefore enimierated  will  not  invalidate  the 
subsequent  proceedings,  if  the  defect  be  sup- 
plied by  the  proofs  at  the  hearing,  and  the 
general  facts,  showing  that  such  sale  Is  nec- 
essary,   ♦    •    •    be  stated  in  the  decree." 

So  far  as  the  question  of  insufficiency  of 
the  petition  is  concerned,  appellant  occupies 
no  more  advantageous  position  by  reason  of 
the  filing  of  her  general  demurrer  than  she 
would  have  occupied  had  she  presented  no 
demurrer,  and  simply  appealed  from  the  or- 
der of  sale.  In  either  event  the  qnestion  for 
determination  Is  as  to  whether  or  not  the 
petition  is  substantially  defective  In  any  of 
the  requirements  of  section  1537,  Code  Civ. 
Proc.  A  substantial  compliance  with  the 
provisions  of  tliat  section  is,  of  course,  es- 
sential to  the  validity  of  the  order  on  direct 
appeal.  In  re  Byrne,  112  Cal.  176,  44  Pac. 
467;  Estate  of  Cook,  137  Cal.  184.  69  Pac. 
008.    As   was   held,   however,  in   Estate  of 
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Heydenfeldt,  127  Cal.  456,  59  Pac.  839,  which 
was  an  appeal  from  an  order  of  sale,  "the 
point  that  a  statement  is  insufficient  which 
is  easUy  understood  aa  an  attempted  state- 
ment of  a  particular  fact,  and  is  merely  shad- 
owed by  some  uncertainty  or  want  of  full- 
ness or  aptness  of  expression,  can  l)e  reached 
only  by  a  special  demurrer  or  objection  in  the 
court  below."  See,  also.  Estate  of  Devin- 
cenzi,  119  Cal.  498,  500,  51  Pac.  845;  Silver- 
man V.  Gundelfinger,  82  Cal.  548,  23  Pac.  12. 
There  can  be  no  good  reason  why  parties 
who  have  been  duly  notified  of  the  proceed- 
ing for  a  sale  should  not  be  required  to  make 
objections  of  such  a  nature  in  the  lower 
court,  or  be  deemed  to  have  waived  them. 
Just  as  in  the  ordinary  civil  action  they  are 
deemed  to  have  waived  them  unless  they 
make  them  by  special  demurrer.  This  is  es- 
pecially true  of  such  statements  as  do  not  go 
to  the  real  merits  of  the  question  before  the 
court,  viz.,  the  question  as  to  tl>e  necessity 
for  a  sale  of  realty  of  the  deceased.  If  the 
commissioners'  opinion  in  Estate  of  Cook, 
137  Cal.  184,  69  Pac.  908,  which  was  a  case 
where  there  was  no  attempt  in  the  petition  to 
state  the  value  of  the  land,  is  at  all  at  vari- 
ance with  these  views,  it  may  properly  be 
said  that  such  opinion  is  signed  by  only  two 
Justices  of  this  court,  and  Mr.  Justice  Mc- 
Farland  concurred  solely  on  the  ground  that 
the  court,  in  its  decree,  did  not  find  the  value 
of  the  property.  Tested  by  the  rule  stated 
in  Estate  of  Heydenfeldt,  supra,  we  are  of 
the  opinion  that,  in  the  absence  of  special 
demurrer  or  objection,  the  petition  was  suffi- 
cient 

The  schedules  attached  to  the  petition  con- 
stituted a  part  thereof.  In  the  body  of  the 
petition  it  was  stated  that  the  values  and 
condition  of  the  realty  are  set  forth  in  Sched- 
ule D,  and  the  only  values  there  set  forth 
are  the  appraised  values.  This  was  a  suffi- 
cient statement  as  to  present  value  in  the 
absence  of  special  objection.  As  was  said  in 
Silverman  v.  Gundellinger,  82  Cal.  548,  23 
Pac.  12,  such  an  averment  in  the  body  of  the 
petition  may  fairly  be  taken  as  an  averment 
that  the  amount  named  in  the  schedule  is  the 
present  value  of  the  property,  and  fully  and 
fairly  answers  the  purposes  of  the  Code. 

The  most  serious  point  is  as  to  the  suffi- 
ciency of  the  statement  as  to  the  condition 
of  the  property.  It  does  appear  from  the 
schedule  that  each  of  ^he  two  parcels  was 
improved,  that  one  had  been  set  apart  as 
a  tiomestead  for  the  period  of  administration, 
and  that  the  other  was  incumbered  by  a 
mortgage  for  ?10,000.  This  was  not  a  very 
full  statement  of  the  condition  of  two  city 
lots.  The  case  of  Richardson  v.  Butler,  82 
Cal.  174,  23  Pac.  9,  16  Am.  St.  Rep.  101,  hold- 
ing that  the  designation  of  a  city  lot  as  "un- 
improved" is  a  sufficient  description  of  tta 
"condition,"  is  hardly  authority  for  the  propo- 
sition that  the  designation  of  a  city  lot  as 
"Improved"  would  be  sufficient,  for  the  dif- 
ference in  this  regard  l)etween  an  improved 


and  an  unimproved  city  lot  is  manifest  As 
was  said  by  this  court  in  Estate  of  Smith,  51 
Cal.  563:  "Tlie  court  should  be  informed  by 
the  petition  of  the  condition  of  the  property; 
that  is,  whether  the  property  Is  improved  or 
unimproved,  productive  or  unproductive,  oc- 
cupied or  vacant,  and  the  like."  This  Is  for 
the  purpose  of  enabling  the  court  to  intelli- 
gently exercise  its  Judgment  in  the  selection 
of  the  property  of  the  estate  which  can  be 
most  advantageously  sold.  If  timely  and 
proper  objection  had  been  made  to  the  peti- 
tion on  this  ground,  it  would  undoubtedly 
have  been  sustained.  But  the  statement  of 
condition  here  was  certainly  as  complete  as 
that  involved  in  the  case  of  Estate  of  Devin- 
ccnzi,  supra,  where  the  only  statement  as  to 
a  piece  of  land,  in  addition  to  Its  value  and 
the  fact  that  it  was  improved,  was  that  its 
condition  was  "fair."  Manifestly,  no  one 
could  tell  what  was  meant  by  the  word  "fair" 
in  that  connection.  It  was  there  said  that 
the  petition  purported  to  state  the  condition, 
and  that,  although  the  statement  was  not 
very  defluite,  and  might  have  been  objected  to 
at  the  bearing  on  the  ground  of  uncertainty, 
no  such  objection  having  been  made,  it  was 
sufUcicnt  to  authorize  the  coiurt  to  receive  evi- 
dence in  reference  to  the  condition  of  the 
property,  and  to  determine  whether,  in  view 
of  the  condition  of  the  estate,  it  would  au- 
thorize its  sale.  It  is  true  that  in  that  case 
the  attack  was  collateral,  being  the  objection 
of  a  purchaser  to  the  confirmation  of  a  sale 
made  to  him,  and  It  is  further  true  that  the 
estate  of  decedent  consisted  of  a  single  piece 
of  real  property.  As  was  said  in  that  case, 
however,  the  statute  does  not  specify  any 
"particulars"  of  the  condition  of  the  property 
which  are  to  be  set  forth  in  the  petition;  and 
as  against  one  w^ho  was  not  cinly  legally  noti- 
fied, but  who  actually  appeared  in  the  lower 
court  and  failed  to  make  special  objection  on 
this  ground,  we  are  satisfied  that  the  action 
of  the  lower  court  in  holding  the  statement 
to  be  sufficient  should  be  affirmed.  The  rec- 
ord does  not  indicate  that  there  was  any 
claim  in  that  court  that  the  parcel  finally  or- 
dered sold  was  not  the  parcel  that  could  be 
most  advantageously  sold,  and  also  shows 
very  clearly  that  a  sale  of  one  of  the  parcels 
was  necessary  to  pay  the  debts  of  the  de- 
ceased. 

As  to  the  omission  to  state  the  amount  due 
or  to  become  due  on  the  family  allowance, 
the  petition  was  sufficient  in  the  absence  of 
special  objection.  If  there  had  been  any 
amount  due  or  to  become  due  thereon,  it 
should,  of  course,  have  been  stated;  and,  if 
there  was  no  amount  due  or  to  become  due, 
it  would  have  been  the  better  practice  to  so 
state,  although  the  statute  does  not,  in  terms, 
80  require.  The  sale  was,  however,  not  or- 
dered for  the  purpose  of  paying  any  family 
allowance;  and  we  will  not,  upon  appeal,  in- 
dulge in  the  presumption  that  there  was  any- 
thing due  or  to  become  due.  It  may  also  be 
remarked  that.  If  anytUng  was  so  due  or  to 
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become  due.  It  created  a  greater  necessity  for 
the  sale  for  the  purposes  for  which  the  sale 
was  ordered.  The  omission  to  state  that  the 
persons  who  were  named  in  the  petition  as 
the  devisees  and  legatees  were  also  the  only 
heirs  of  deceased,  as  appears  from  the  order, 
was  not  fatal  to  the  validity  of  the  order.  As 
a  matter  of  fact,  the  names  of  all  the  heirs 
were  stated  In  the  petition.  This  fact  is  es- 
tablished by  the  order  of  sale. 

.There  Is  nothing  in  the  objection  that  the 
petition  did  not  sufficiently  show  the  char- 
actor  of  petitioners  as  executors,  for  all  the 
purposes  of  a  petition  for  an  order  of  sale 
presented  to  the  court  fn  which  the  estate 
was  pending,  and  by  which  court  they  must 
have  been  appointed,  if  appointed  at  alL 

The  order  Is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DTKB,  J. 


<141  C«I.  71») 

CAIilPORNIA  CURED  FRUIT  AS3'N  r. 

STELLING  et  al.    (S.  F.  8,28S.)* 

{Supreme  Court  of  California.    Jan.  20,  1804.) 

BALES— BONA  FIDB  PURCHASER— ASSIGNEE  OF 

INTEREST— CONTRACTS  IN  RESTRAINT 

OF  TRADE— ENFORCEMENT. 

1.  The  growers  of  a  crop  of  prunes  agreed  to 
deliver  it  to  plaintiff,  who  was  to  pack  and  sell 
It,  making  advances  in  consideratioD  of  a  cer- 
tain interest  in  the  '  crop.  Subsequently  the 
growers  sold  their  interest  to  defendant  for  a 
nominal  consideration,  the  writing  conveying 
the  vendors'  interest  in  the  prunes  and  in  the 
money  that  it  now  due  aud  to  become  due  from 
persons  in  possession  of  such  crop.  Held,  that 
the  transfer  only  conveyed  the  right  of  the  ven- 
dors which  they  retained  under  their  contract 
with  plaintiff,  and  the  rule  as  to  bona  fide  pur- 
chasers was  not  applicable. 

2.  To  entitle  one  to  protection  as  a  bona  fide 
purchaser  of  property  he  must  show  payment 
of  purchase  money  in  good  faith,  and  with- 
out notice. 

3.  Where  a  defendant  sets  up  an  adverse 
claim  to  property  in  replevin,  it  is  not  neces- 
sary to  show  a  demand. 

4.  The  growers  of  a  large  crop  of  prunes 
agreed  to  deliver  it  to  plaintiff,  who  was  to 
pack  and  sell  it  aud  make  advances  in  disposing 
of  the  same  in  consideration  of  a  certain  in- 
terest therein.  The  growers  thereafter  sold 
their  interest  therein  to  defendant  for  $10  and 
other  oon.sideration.  Held,  that  in  replevin 
by  plaintiff  against  defendant,  who  had  taken 
the  prunes  from  plaintiffs  possession  after  de- 
livery, it  was  not  error  to  sustain  an  objection 
to  a  question  put  to  one  of  the  growers  as  to 
whether  he  received  any  consideration  from  de- 
fendant other  than  that  mentioned  in  the  con- 
tract of  mle  to  defendant,  it  not  having  been 
claimed  that  defendant  took  an  absolute  inter- 
est for  an  adequate  price,  or  that  he  bought 
without  knowledge  of  the  facts. 

6.  One  who  has  contracted  with  another  aa 
a  corporation  cannot,  by  way  of  collateral  at- 
tack, deny  the  other's  corporate  existence. 

6.  The  growers  of  a  crop  of  prunes  agreed  to 
deliver  it  to  plaintiff,  who  was  to  pack  and  sell 
it,  and  make  advances  in  disposing  of  the  same 
in  consideration  of  a  certain  interest  therein. 
Subsequently  the  growers  sold  their  interest 
therein  to  defendant.  Held,  that  in  replevin  by 
plaintiff  to  recover  the  prunes  from  defendant 
«nd  the  growers,  they  having  taken  them  after 

•Rehearing  deuled  February  19.  1904. 

f  «.  Sm  Replevin,  vol.  U,  Cent  Dig.  |  OL 


delivery  by  the  growers  to  plaintiff,  tliat  a  de- 
fense that  the  contract  was  in  restraint  of  trad* 
and  against  public  policy  was  of  no  merit,  the 
action  not  being  to  enforce  the  contract  or 
compel  its  perfotmance. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Santa  Clara 
County;  J.  M.  Seawell,  Judge. 

Action  by  the  California  Cured  Fmit  As- 
sociation against  F.  E.  Stelilng  and  others. 
From  a  Judgment  in  favor  of  plalntifr,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeal.    Affirmed. 

John  B.  Kewln,  for  appellants.  JacksoD 
Hatch,  for  respondent 

COOPER,  C.  TbiB  action  was  brought  to 
recover  tbe  possession  of  225  tons  of  dried 
prunes,  or  the  sum  of  $17,543.14,  tbe  value 
thereof.  In  case  a  delivery  cannot  be  bad. 
The  case  was  tried  before  the  court,  and  find- 
ings filed,  upon  which  Judgment  was  ordered 
and  entered  in  fayor  of  plaintifF  as  prayed. 
Defendants  bring  this  appeal  from  tbe  Judg- 
ment and  order  denying  their  motion  for  a 
new  trial. 

Tbe  defendants  F.  K  and  H.  Q.  Stelilng 
(who  will  hereafter  be  called  "Stelilng 
Bros."),  in  March,  1900,  entered  into  a  writ- 
ten contract  with  tbe  plaintiff,  which  recited 
that  in  consideration  of  the  sum  of  $1  and  tbe 
further  covenants  contained  in  the  contract 
tbe  said  Stelilng  Bros,  "has  sold  and  trans- 
ferred and  does  by  these  presents  sell  and 
transfer  and  set  over  to  the  said  association 
an  undivided  Interest  equal  to  two  per  cent 
in  bis  ownership  or  interest  (free  from  all 
Incumbrances)  in  and  to  all  crops  of  g^reen 
and  cured  prunes  which  shall  be  grown  by 
or  for  bim  on  tbe  premises  hereinafter  de- 
scribed during  tbe  years  1900  and  1901,  •  •  • 
and  the  said  association,  in  consideration  of 
tbe  sale  and  transfer  to  it  of  tbe  said  undi- 
vided Interest,  does  by  these  presents  promise 
and  agree  with  tbe  said  first  party  to  under- 
take tbe  inspection,  packing  and  sale  of  said 
entire  crop,  to  establish  and  maintain  tinl- 
form  grades  of  fruits  and  nuts,  as  to  size. 
condition  and  quality,  and  to  procure  sucb 
packing  to  be  done  In  conformity  therewith; 
also  to  make  sale  of  sucb  respective  grades, 
under  its  own  trademark  and  guarantee,  and 
to  make  said  sales  as  speedily  as  possible 
and  for  the  highest  obtainable  prices.  •  •  • 
Said  association  also  agrees  to  advance  and 
pay  all  expenses  necessary  In  and  about  tbe 
Inspection  and  packing  of  said  crops  and  In 
storing  and  moving  the  same."  Tbe  contract 
further  provided  that  Stelilng  Bros,  should 
cultivate  and  care  for  the  said  crop  at  their 
own  expense,  and  cure  tbe  said  prunes  to  the 
satisfaction  of  plaintiff's  inspector,  and  then 
deliver  them  to  plaintiff,  "said  crop  tbere- 
after  to  be  and  remain  at  all  times  In  and 
under  the  exdnslTe  possession  and  control  of 
said  association."  Tbe  contract  further  pro- 
vided: "Said  association  shall  have  a  lien 
upon  said  crops  for  a  repayment  to  It  of  any 
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and  all  moneys  paid  or  advanced  for  storage, 
Insurance,  inspection,  packing  charges  and 
commissions  paid  or  allowed  In  connection 
with  the  sale  of  said  crops."  It  was  further 
provided  In  said  contract  that  If  Stelling 
Bros,  "shall  fail  to  deliver  said  crops  as  soon 
as  picked  and  cured  to  the  said  association 
as  hereinbefore  provided,  that  the  said  asso- 
ciation shall  be  entitled  to  assume  and  take 
exclusive  possession  and  control  of  said 
crops."  On  June  30,  1900,  the  plaintiff  en- 
tered Into  a  contract  with  the  California 
Packers'  Company,  a  corporation,  by  the 
terms  of  which  the  packers'  company,  among 
other  things,  was,  as  the  agent  of  plaintiff, 
to  receive,  grade,  and  pack  all  the  prunes 
of  plaintiff.  On  July  28,  1900,  the  said  Stel- 
ling Bros,  entered  Into  a  contract  with  said 
packers*  company,  by  the  terms  of  which 
they  leased  to  said  company  the  warehouse 
and  prune-packIng  plant  in  connection  there- 
with. The  lease  provided  that  said  Stelling 
Bros,  were  to  remain  in  possession  of  said 
warehouse  and  prune-packing  plant  and  con- 
duct it  and  the  business  In  connection  with 
grading  and  packing  prunes  as  the  agents 
and  representatives  of  the  said  packers'  com- 
pany, the  prunes  to  be  so  graded  and  packed 
being  the  prunes  referred  to  In  the  contract 
made  by  plaintiff  with  the  said  packers'  com- 
pany. The  court  fotmd  that  said  Stelling 
Bros.,  In  accordance  with  said  contract  so 
entered  into  between  them  and  the  plaintiff 
on  March  14,  1900,  delivered  to  said  Cali- 
fornia Packers'  Company,  for  the  account 
of  plaintiff,  the  prunes  In  contest  This  find- 
ing Is  supported  by  the  evidence,  which  shows 
without  conflict  that  the  California  Packers' 
Company  was  the  agent  of  plaintiff  for  the 
purpose  of  receiving  and  packing  the  prunes; 
that  the  prunes,  when  picked,  were  hauled 
by  Stelling  Bros,  and  delivered  to  the  Cali- 
fornia Packers'  Company  for  plaintiff;  that 
warehouse  receipts  were  Issued  and  delivered 
to  Stelling  Bros,  for  the  prunes.  We  there- 
fore conclude  that  the  plaintiff  had  the  pos- 
session, and  the  right  to  the  possession,  un- 
der its  contracts,  of  the  prunes  at  the  time 
they  were  taken  from  Its  possession.  It  had 
the  right  to  the  possession  at  the  time  of  the 
commencement  of  the  action.  Of  course,  the 
right  to  the  possession  does  not  carry  the 
right  of  property,  and  the  plaintiff  must  com- 
ply with  Its  contracts  and  account  to  the 
defendants  for  the  proceeds  of  the  prunes. 
It  appears  that  before  the  commencement  of 
this  action  Stelling  Bros,  executed  and  de- 
livered to  their  father,  defendant  John  Stel- 
ling, a  transfer  of  the  prunes  In  the  following 
language: 

"San  Jose,  Calif.,  Feb.  14th,  1901. 
"For.  and  In  consideration  of  the  sum  of 
ten  dollars  and  other  good  and  sufficient  con- 
siderations, we  sell,  assign  and  transfer  to 
John  Stelling  all  our  right,  title  and  Interest 
In  and  to  the  following  described  personal 
property  to  wit;  225  tons  more  or  less  of 
4ried  French  prunes  now  in  the  warehouse 
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upon  the  lauds  of  said  John  Stelling;  6,000 
50-lb.  prune-packiug  boxes  and  all  money  that 
is  now  due  or  may  become  due  us  or  either 
of  us  from  the  California  Cured  Fruit  As- 
sociation. 

"F.  E.  Stelling. 
"H.  a.  Stelling. 

"Witness:   Kari  Klein." 

It  Is  claimed  that  by  virtue  of  the  above 
writing  John  Stelling  became  a  bona  fide 
purchaser  for  value  of  the  prunes,  while  they 
were  under  the  control  and  dominion  of  Stel- 
ling Bros.  The  court  found  that  John  Stel- 
ling never  had  nor  claimed  any  Interest  In 
the  prunes,  except  such  interest  as  was  con- 
veyed to  bim  by  said  writing,  and  that  the 
only  interest  he  now  clahns  is  the  Interest 
conveyed  by  said  writing.  The  evidence  sup- 
ports the  finding.  John  Stelling  was  a  wit- 
ness in  his  own  behalf,  but  he  did  not  tes- 
tify that  he  paid  anything  for  the  prunes, 
nor  that  he  was  without  notice  of  all  the 
facts.  He  did  testify  that  he  had  no  in- 
terest In  the  prunes  except  the  interest  trans- 
ferred by  the  writing.  The  writing  states 
on  its  face  that  it  conveys  all  the  right,  title, 
and  interest  in  and  to  the  prunes  "and  the 
money  that  is  now  due  and  to  become  due" 
from  the  California  Cured  Fruit  Associa- 
tion. Of  course,  Stelling  Bros,  could  convey 
their  right,  title,  and  Interest  in  the  prunes, 
which  were  rightfully  In  possession  of  the 
plaintiff.  The  right  and  title  of  StelUng 
Bros,  were  subject  to  the  right  and  title  of 
plaintiff  under  Its  contract.  By  the  transfer 
to  John  Stelling  they  only  conveyed  the  right 
and  title  they  had,  and  no  more.  The  rule 
as  to  bona  fide  purchasers  does  not  extend  to 
the  assignee  of  an  equitable  interest.  Hyde 
T.  Mangan,  88  Cal.  319,  26  Pac.  180.  The 
answer  of  a  bona  fide  purchaser  is  in  the 
nature  of  a  new  case  founded  on  right  and 
title  set  up  to  bar  and  avoid  the  plaintiff's 
title.  To  entitle  a  party  to  such  protection, 
he  must  prove  the  payment  of  the  purchase 
money  In  good  faith  and  without  notice. 
Eversdon  v.  Mayhew,  65  Cal.  167,  3  Pac. 
641.  Here  there  being  no  proof,  as  to  the 
essential  requisites  necessary  to  make  John 
Stelling  a  bona  fide  purchaser  In  good  faith, 
we  cannot  presume  that  be  was  such. 
Hence,  as  to  John  Stelling,  he  stands  in  no 
different  or  better  position  than  his  code- 
fendants. 

It  was  not  necessary  for  plaintiff  to  prove 
a  demand  before  bringing  suit  Defendants 
took  the  prunes  from  the  possession  of  the 
plaintiff.  They  claim  that  John  StelUng  Is 
the  owner,  and  demand  a  return  of  the 
prunes  to  him.  Therefore  It  is  plain  that  a 
demand  would  have  been  unavailing.  If  the 
defendants  had  come  rightfully  Into  the  pos- 
session of  the  prunes,  and  had  never  mani- 
fested any  disposition  to  claim  title  to  them, 
and  bad  shown  a  willingness  to  surrender 
them,  they  could  not  be  made  to  answer  in 
costs  without  proof  of  a  demand.  But  where 
a  defendant  sets  up  title  or  adverse  claim  to 


Digitized  by 


Google 


329 


76  PACIPIO  REPORTHH. 


fCU. 


property  In  repleTln,  It  Is  not  necessary  to 
prove  a  demand  prior  to  bringing  suit 

Complaint  is  made  that  several  findings 
are  not  supported  by  tlie  evidence,  but,  after 
careful  examination  we  tbinic  that  all  the 
material  findings  are  supported  by  competent 
evidence. 

There  was  no  error  in  sustaining  plaintiff's 
objection  to  the  question  put  to  F.  E.  Stalling 
as  to  whether  be  received  any  other  consid- 
eration from  John  Stelllng  except  the  |10 
mentioned.  If  defendants  proposed  to  show 
that  the  sale  was  not  of  a  qualified  title  as 
the  writing  stated,  but  of  the  absolute  in- 
terest, and  that  John  Stelllng  bought  for  an 
adequate  price,  and  without  notice  of  plaln- 
tilTs  rights,  they  should  have  so  informed 
the  court.  They  never  claimed  that  John 
Stelllng  bought  without  notice  of  the  facts, 
and  without  proof  of  that  fact  evidence  of 
the  adequacy  of  the  price  would  have  been 
of  no  avail,  even  if  It  be  coucoded  that  the 
defendants  could  vary  the  terms  of  the  bill 
of  sale  by  parol  evidence. 

Other  rulings  are  complained  of,  but  we 
find  none  of  sufficient  importance  to  Justify 
a  reversal  of  the  case. 

Most  of  appellants'  brief  is  devoted  to  argu- 
ing that  plaintiff  is  not  a  legal  corporation, 
And  that  the  contract  between  Stelllng  Bros, 
and  the  plaintiff  and  tbat  between  the  Cali- 
fornia Packers'  Company  and  plaintiff  and 
Stelllng  Bros,  are  In  restraint  of  trade, 
against  public  policy,  and  void.  StelUng 
Bros.,  having  made  the  contracts  with  the 
plaintiff  and  with  the  California  Packers 
Company  as  corporations,  will  not  be  allow- 
ed by  way  of  collateral  attack  to  now  deny 
that  they  were  such  corporations.  Rondell 
V.  Fay,  32  Cal.  354;  Spring  Valley  Water 
Works  V.  San  Francisco,  22  Cal.  434;  Pacific 
Bank  v.  De  Ro,  37  Cal.  538;  BakersQeld 
Town  Hall  Association  v.  Chester,  55  Oal.  98. 
Nor  will  they  be  allowed  in  this  proceeding 
to  raise  questions  as  to  the  contracts  being 
in  restraint  of  trade  and  against  public  poli- 
cy in  regard  to  matters  not  involved  here. 
This  is  not  an  action  to  enforce  the  con- 
tracts, nor  to  compel  the  performance  of 
them.  The  contracts  have  been  performed 
so  far  as  the  delivery  of  the  prunes  to  plain- 
tiff under  them,  and  so  far  as  giving  the 
plaintiff  the  right  to  the  possession  of  the 
prunes  for  the  purposes  of  the  contracts. 
Surely  Stelllng  Bros,  will  not  be  allowed  to 
make  the  contracts  and  to  deliver  their 
prunes  under  them  for  the  purposes  therein 
specified,  and  then  to  convert  the  prunes  to 
their  own  use,  in  disregard  of  the  contract, 
because  there  may,  perchance,  lie  some 
clause  in  the  contract  in  restraint  of  trade. 
Tt  is  sufficient  to  say  that  the  contracts  are 
valid  so  far  as  performed.  If  there  should 
he  an  attempt  to  enforce  any  part  of  the 
contracts  which  can  be  shown  to  be  against 


public  policy  or  In  restraint  of  trade,  tben 
the  court  would  declare  such  part  void.  The 
only  penalty  as  to  contracts  in  restraint  of 
trade  or  against  public  policy  Is  that  courts 
refuse  to  enforce  them.  Havemeyer  v.  Su- 
perior Court,  84  Cal.  378,  24  Paa  121,  10  L. 
R.  A.  627,  18  Am.  St  Rep.  192;  Continental 
Insurance  Company  v.  Board  of  Fire  Under- 
writers of  the  Pacific  (C.  O.)  67  Fed.  310; 
Steamship  Company  v.  McGregor,  21  Q.  B. 
Div.  544. 

PlalntifTs  case  is  based  upon  Its  possession 
and  right  of  Its  possession  by  reason  of  mat- 
ters tbat  occurred  before  the'  suit  was 
brought  It  seeks  Judgment  for  the  purpose 
of  placing  it  in  the  condition  In  which  It 
was  before  the  prunes  were  taken  from  It 
There  is  no  question  as  to  public  policy  or  re- 
straint of  trade  in  restoring  the  parties  to 
the  position  in  which  tbey  bad,  by  mutual 
agreement,  placed  themselves. 

In  arriving  at  the  conclusion  herein  stat- 
ed we  have  not  overlooked  California  Cured 
Fruit  Assoclatian  v.  Alnsworth,  134  Cal.  461, 
66  Pac.  586,  which  is  easily  distinguished 
from  the  case  at  bar."  There  the  action  was 
in  trover,  and  not  for  the  recovery  of  the 
prunes.  The  court  on  familiar  principles, 
held  that  as  the  plaintiff  was  only  entitled 
as  commission  to  2  per  cent  of  the  value  of 
the  prunes,  it  could  only  recover  a  money 
judgment  for  its  damages,  $14  It  could  not 
be  allowed  to  recover  $700  from  defendant 
for  the  purpose  of  taking  out  $14,  and  thai 
repaying  the  balance,  $086,  probably  at  the 
end  of  litigation.  The  courts  do  not  counte- 
nance such  circuity  of  action. 

In  this  case  it  appears  that  the  plaintiff 
gave  a  bond  and  retook  possession  of  the 
prunes.  The  alternative  judgment  for  the 
value  is  therefore  immaterial,  although  too 
large  in  amount  If  it  has  not  sold  them,  or 
used  due  diligence  to  sell  them,  in  compli- 
ance with  its  contracts,  the  defendants  have 
their  remedy.  If,  by  their  contracts  and  the 
placing  of  the  prunes  in  the  possession  of 
the  plaintiff,  and  making  It  their  agent  to 
dispose  of  the  prunes,  they  should  lose  motl- 
ey, the  answer  is  that  the  situation  was 
brought  about  by  the  voluntary  act  of  Stell- 
lng Bros.  Parties  should  be  careful  about 
making  contracts  and  creating  agents;  but 
when  once  made  the  courts  will  not  relieve 
them  for  llgbt  or  trivial  reasons.  Public 
policy  is  much  better  subserved  in  such  cas- 
es by  leaving  the  parties  and  their  rights  to 
be  measured  by  the  terms  of  their  contracts. 

It  follows  that  the  Judgment  should  be  af- 
firmed. 

For  the  reasons  given  In  the  foregolns 
opinion,  the  Judgment  and  order  are  affirm- 
ed:    SHAW,  J.;    VAN  DYKB,  J. 

I  concur  in  tbe  Judgment:  ANGEUiOT- 
TI,  J. 
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In  re  VANCE'S  ESTATE.    (S.  F.  3,508.)* 
(Supreme  Court  of  California.    Jan.  15,  1004.) 

A.DMINISTRATION  OF  ESTATE— FINAL  ACCOUNT 
OF  ADMINISTRATRIX  —  EXCEPTIONS— SUFFI- 
CIENCY —  SCOPE  OP  INQUIRY  —  QUESTIONS 
WHICH  MAY  BE  DBTERMINED. 

1.  It  was  not  error  to  refuse  to  disallow  the 
final  account  of  an  administratrix  on  motion  .of 

the  contestant  at  the  close  of  the  testimony  for 
the  administratrix,  where  the  allegations  of  the 
exceptions  were  affirmative,  and,  so  far  as  they 
related  to  matters  of  fact  and  the  real  objec- 
tions of  the  contestant,  constituted  new  and 
affirmative  matter  in  opposition  thereto. 

2.  Where  a  contertaiit  filed  exceptions  to  the 
final  account  of  an  administratrix,  claiming 
that  she  had  received  money  belonging  to  the 
estate,  with  which  s*he  had  not  charged  herself, 
but  the  exceptions  did  not  contain  a  statement 
of  facts  showing  that  the  money  actuall.v  be- 
lougod  to  the  estate,  no  inquiry  as  to  a  gift  by 
the  testator  to  the  administratrix,  in  fraud  of 
the  former's  creditors,  on  which  the  contestant's 
claim  was  based,  could  be  made. 

3.  The  question  whether  a  testator  held  prop- 
erty in  trust,  and  his  administratrix,  therefore, 
took  a  transfer  thereof,  subject  to  the  same 
trust;  cannot  be  determined  on  exceptions  to 
her  final  account,  but  only  in  a  personal  action 
against  her  to  enforce  the  trust. 

Department  1.  Appeal  from  Superior 
.  Court.  Fresno  County;  11.  Z.  Austin,  Judge. 

In  the  matter  of  the  estate  of  Samuel  L. 
Vance,  deceased.  From  an  order  settling 
the  final  account  of  Clara  M.  Vance,  admin- 
istratrix, contestant.  Bertha  A.  Smith,  ad- 
ministratrix of  Eliza  A.  Vance,  deceased,  ap- 
peals.   Affirmed. 

Geo.  B.  Graham,  for  appellant  L,  h.  Oory 
and  E.  E.  Shepard,  for  respondent. 

SHAW,  J.  This  la  an  appeal  from  the 
order  settling  the  final  account  of  Clara  M. 
Vance,  administratrix  of  the  estate  of  Sam- 
uel I*  Vance,  deceased.  The  final  account 
of  the  estate  of  Samuel  L.  Vance,  deceased, 
as  filed  in  the  court  below,  showed  tbat  the 
administratrix  had  received  no  assets  be- 
longing to  the  estate,  and  bad  expended 
something  over  $1,000  on  account  of  the  es- 
tate. At  the  time  of  the  bearing  Bertha 
A.  Smith,  as  administratrix  of  tbe  estate  of 
Eliza  M.  Vance,  deceased,  filed  exceptions  to 
tbe  final  account,  claiming  that  tbe  estate  of 
Eliza  M.  Vance  was  interested  as  a  creditor 
in  tbe  estate  of  Samuel  L.  Vance,  and  that 
the  adminlstratrts  of  the  latter  estate  bad 
received  money  to  the  amount  of  $1,290.50 
belonging  to  tbe  estate  of  Samuel  L.  Vance, 
with  which  sbe  bad  not  charged  herself  in 
said  account  Tbe  exceptions  contained  no 
statement  of  facts  going  to  show  tbat  tile 
money  did  actually  belong  to  tbe  estate  of 
S.  Il  Vance,  deceased.  Tbey  are  based  on 
the  bare  allegations  tbat  tbe  money  bad  been 
in  the  possession  of  Clara  M.  Vance  as  ad- 
ministratrix ever  since  her  appointment  as 
administratrix;  tbat  it  was  still  in  ber  pos- 
session and  control,  and  tbat  the  said  prop- 
erty was  a  part  of  tbe  estate  of  Samuel  L. 

•Rcfaearing  denied  February  13,  1904. 


Vance,  deceased.  Upon  the  bearing  of  the 
account  and  exceptions,  the  respondent  in- 
troduced evidence  to  prove  tbe  disbursements 
as  shown  in  tbe  account,  and  tbe  value  of 
the  services  of  the  attorneys  for  which  com- 
pensation was  asked,  and  rested.  Thereupon 
the  appellant,  Bertha  A.  Smith,  moved  the 
court  to  disallow  the  account,  on  tbe  ground 
that  there  had  been  no  proof  of  the  falsity 
of  tbe  facts  stated. In  tbe  exceptions.  The 
court  overruled  this  motion.  The  hearing 
proceeded,  evidence  was  given  in  behalf  of 
the  contestant  subject  to  exception,  and  a  mo- 
tion to  strike  out,  and  after  the  evidence 
of  the  contestant  was  all  given  the  motion 
to  strike  out  was  granted,  and  thereupon  an 
order  was  made  settling  the  final  account  as 
presented,  and  disallowing  tbe  exceptions. 

1.  Tbe  court  did  not  err  In  refusing  to  dis- 
allow the  account  upon  tbe  motion  of  tbe 
contestant  at  the  close  of  the  testimony  In- 
troduced by  the  respondent.  The  allegations 
of  the  exceptions  are  affirmative,  and  so  far 
as  tbey  related  to  matters  of  fact,  and  the 
real  objections  of  the  contestant  constituted 
new  and  affirmative  matter  in  opposition  to 
the  account,  and  it  was  therefore  incumbent 
upon  the  contestant  to  introduce  evidence  in 
support  of  these  allegations,  and  the  respond- 
ent was  not  required  at  the  opening  of  her 
case  to  anticipate  the  evidence  In  support  of 
the  exceptions,  and  show  tbat  the  allegations 
In  the  exceptions  were  not  true. 

2.  Tbe  claim  of  tbe  contestant  upon  the 
merits,  as  disclosed  by  tbe  evidence  offered, 
was  to  the  effect  that  a  few  weeks  prior  to 
the  death  of  Samuel  L.  Vance  he  had  made  a 
gift  of  all  his  property  to  the  present  admin- 
istratrix of  bis  estate,  Clara  M.  Vance,  who 
was  his  daughter;  that  at  tbat  time  he  was 
Indebted  to  the  estate  of  Eliza  M.  Vance, 
now  represented  by  the  contestant  and  that 
the  gift  to  his  daughter  was  made  with  in- 
tent to  defraud  creditoifs;  that  for  tbat  rea- 
son the  transfer  was  fraudulent  and  void  as 
against  tbe  estate  of  Eliza  M.  Vance;  and 
that  consequently  the  administratrix  of  the 
estate  of  Samuel  L.  Vance  was  properly 
chargeable  in  her  account  with  the  property 
thus  received  by  her  from  the  deceased,  Sam- 
uel L.  Vance,  In  his  lifetime.  The  respond- 
ent In  opposition  to  this  claim  insists  that 
no  such  issue  can  be  tried  upon  the  settle- 
ment of  an  account;  tbat,  where  the  admin- 
istratrix claims  title  In  herself  to  the  prop- 
erty In  dispute,  such  claim  cannot  be  settled 
by  proceedings  in  probate  upon  tbe  settle- 
ment of  an  account,  but  must  be  made  the 
subject  of  an  independent  suit,  either  at  law 
or  in  equity,  upon  Issues  properly  framed  for 
tbe  purpose  of  determining  the  title;  citing 
In  favor  of  the  proposition  Ex  parte  Casey, 
71  Cal.  2G9,  12  Pac.  118;  Estate  of  Haas,  97 
Cal.  232,  31  Pac.  893;  Stuparlch  Mfg.  Co.  v. 
Superior  Court  123  Oal.  290,  55  Pac.  985; 
Ileydenfeldt  v.  Jacobs,  107  Cal.  378,  40  Pac. 
492;  Ilaverstick  v.  Trudel,  51  Cal.  431;  Smith 
T,  Westerfleld,  88  Cal.  378.  26  Pac.  206;  Curtig 
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T.  Scbell,  129  Cal.  208,  61  Pac.  951,  79  Am. 
St  Bep.  107;  Ex  parte  Hollls,  59  Cal.  406. 
These  cases  generally  InTolve  the  question 
whether,  upon  the  bearing  of  a  proceeding  in 
probate,  the  rights  of  a  third  person  not  a 
party  to  the  proceeding  can  be  adjudicated. 
We  do  not  find  it  necessary  in  the  decision 
of  this  case  to  determine  whether  or  not  In 
a  case  where,  as  here,  the  third  person  who 
claims  the  interest  in  the  property  is  in  court 
In  her  capacity  at  administratrix  of  the  es- 
tate of  the  deceased  to  whom  it  Is  alleged 
the  property  belongs,  such  personal  right  of 
the  administratrix  can  be  determined  upon 
the  settlement  of  an  account  Even  if  It  be 
conceded  that  the  superior  court  sitting  In 
probate  might  be  held  to  have  such  jurisdic- 
tion, yet  It  must  be  admitted,  on  the  other 
band,  that  no  such  Inquiry  can  or  should  be 
entered  upon,  either  by  the  probate  court  or 
any  other  court,  unless  the  necessary  allega- 
tions of  fact  upon  which  the  legal  title  to 
property  depends  Is  made  In  some  pleading 
filed  in  the  action  or  proceeding.  The  con- 
testant here.  If  she  bad  brought  an  independ- 
ent action  to  have  the  transfer  from  the  fa- 
ther to  the  daughter  set  aside  as  fraudulent 
and  void,  must  have  alleged  the  facts  of  the 
transaction,  and  also  the  facts  showing  that 
the  transfer  was  fraudulent  and  particularly 
that  It  was  made  with  the  intent  to  defraud 
creditors.  By  the  provisions  of  section  3442 
of  the  Civil  Code  the  question  of  fraudulent 
Intent  Is  one  of  fact  and  not  of  law,  and 
therefore  It  must  be  made  the  subject  of  an 
allegation  in  any  pleading  In  which  the  ques- 
tion of  Intent  is  material  to  the  right  claimed. 
The  proviso  to  that  section  to  the  effect  that 
any  transfer  made  voluntarily,  without  a 
valuable  consideration,  by  the  party  while 
Insolvent,  Is  fraudulent  and  void  as  to  exist- 
ing creditors,  is  a  rule  of  evidence,  and  not  of 
pleading,  and  does  not  affect  the  rule  that 
the  Intent  Is  a  fact  which  must  be  alleged. 
Therefore  It  follows  that  there  Is  no  state- 
ment of  facts  contained  In  the  exceptions 
Bufflcleot  to  show  that  the  transfer  by  Samuel 
L.  Vance  to  his  daughter  was  fraudulent 
and  void  as  against  creditors.  The  transfer 
was  valid  as  between  the  parties,  and  it 
could  not  be  considered  as  void  In  law  in 
the  absolute  sense.  It  was  effectual  to  trans- 
fer the  legal  title  until  there  was  some  appro- 
priate action  by  some  court  having  Jurisdic- 
tion declaring  It  fraudulent  and  void.  It 
was  not  legally  at  the  time  of  his  death  the 
property  of  Samuel  L.  Vance;  therefore  the 
evidence  offered  by  the  contestant  did  not  sup- 
port the  bare  allegation  (or  rather  the  recital, 
for  there  is  no  direct  allegation)  that  the 
property  belonged  to  the  estate  of  Samuel  It, 
Vance,  deceased. 

3.  There  are  some  allegations  in  the  excep- 
tions and  some  evidence  from  which  It  might 
be  Inferred  that  Samuel  L.  Vance,  at  the 
time  he  made  the  transfer  to  his  daughter, 
was  holdlnfr  In  trust,  as  executor  of  the  estate 
of  Eliza   M.    Vance,  deceased,   the  sum  of 


money  in  controversy  here,  and  that  the  re- 
spondent here  took  the  transfer  under  sucb 
circumstances  that  she  would  hold  the  prop- 
erty subject  to  tbe  same  trust  Whether  thla 
be  true  or  not  Is  a  question  which  cannot 
be  considered  In  this  case.  If  she  did  so  hold 
tbe  property  in  trust  that  question  could 
only  be  determined  in  a  personal  action 
against  her  to  enforce  the  trust 
The  order  appealed  from  is  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  VAN 
DYKE,  J, 

an  Cal.  1) 
In  re  GRANNISS'  ESTATE. 
GBANNISS  V.  CENTER  et  aL    (S.  P.  8,467.)* 
(Supreme  Court  of  California.    Jan.  22,  1904.> 

WILLS-CONSTKUCTION-LIMITINO  CLAUSB-BF- 
FECT  —  DECEDENT'S  ESTATES  —  COMMUNITT 
PROPERTY  —  SEPARATE  PROPERTY  —  DECLA- 
RATION OF  TESTATOR— EFFECT. 

1.  The  character  of  the  eiitate  of  a  decedent 
as  separate  or  community  property  of  himself 
and  his  first  wife  is  not  affected  or  changed  br 
his  opinion  thereon,  or  by  auy  declaratioD  whicn 
he  may  make  in  bis  will  in  reference  thereto, 
but  is  determined  from  the  mode  in  which  the 
property  was  acquired. 

2.  Evidence  held  to  support  findings  that  the 
only  estate  of  a  decedent  was  hia  separate  prop- 
erty under  CSv.  Code,  S  103,  providing  that  aD 
property  owned  by  a  husband  before  marriage^ 
aud  that  acquired  afterwards  by  gift  bequest^ 
devise,  or  descent  with  the  rents,  issues,  and 
profits  thereof,  is  separate  property,  and  hence 
subject  to  testamentary  disposition  by  him. 

3.  A  clause  of  a  will  giving  testator^s  daugh- 
ter "all  the  rest,  residue,  and  remainder"  of 
his  property,  could  not  be  controlled  or  limited 
by  a  suDseqnent  clause  to  the  effect  that  all  his 
estate  therein  devised  was  the  community  prop- 
erty of  hit  first  wife  and  Iiimself,  so  as  to  work 
Intestacy  as  to  such  property  as  was  not  tbe 
community  property  of  testator  and  hia  first 
wife. 

Department  L  Appeal  from  Superior 
Court  City  and  County  of  San  Francisco;  J, 
V.  Coffey,  Judge. 

In  the  matter  of  the  estate  of  George  W, 
Grannies,  deceased.  From  a  decree  distribut- 
ing a  portion  of  the  estate  to  Mrs.  Harriet 
Granniss  Center,  Mrs.  Elizal>eth  I.  Grannisa, 
surviving  widow  of  deceased,  appeals.  Af- 
firmed. 

F.  S.  Brlttaln  (Tobin  ft  Tobin,  of  counsel), 
for  appellant  Henry  H.  Reld  (Charles  W. 
Slack,  of  counsel),  for  respondents. 

VAN  DYKE,  J.  The  appeal  in  this  case  is 
from  a  decree  of  distribution  in  the  estate  of 
George  W.  Granniss,  deceased.  The  deceas- 
ed left  a  last  will  and  testament  which  la 
in  the  words  and  figures  following: 

"I,  George  W.  Granniss,  of  tbe  City  and 
County  of  San  Francisco,  State  of  California, 
do  hereby  make,  publish  and  declare  this  my 
Last  Will  and  Testament  as  follows,  to  wlt: 

"Flrst  I  give  unto  my  wife,  Elizabeth  In- 
gargiola  Granniss,  the  sum  of  twenty  thou- 
sand dollars  ($20,000.00),  together  with  all  the 
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bonsebold  fnmltore  and  other  personal  prop- 
erty DOW  contained  in  the  dwelling  No.  19 
Hawthorne  Street,  San  CVancisco,  with  the 
exception  that  my  daughter  he^einafter  men- 
tioned may  select  and  possess  the  portraits  of 
her  grandfather,  grandmother,  her  father  in 
his  youth,  and  any  or  all  pictures  painted 
by  her  mother. 

"Second.  I  give  unto  my  daughter,  Harriet 
Granniss  Center  all  of  the  rest,  residue  and 
remainder:  of  my  estate,  both  real  and  per- 
sonal, and  wherever  situated. 

"Third.  I  hereby  appolnt'my  said  daughter, 
Harriet  Granniss  Center,  the  executrix  of  this 
will  without  bonds. 

"Fourth.  I  solemnly  declare  that  all  my 
estate  herein  devised  is  my  separate  property, 
and  was  the  community  property  of  my  first 
wife  and  myself. 

"In  Witness  Whereof  I  have  set  my  hand 
to  the  foregoing  will,  which  Is  all  in  my  own 
handwriting,  this  eighth  day  of  January, 
1894.  George  W.  Granniss." 

Six  years  and  more  after  the  date  of  the 
will  the  deceased  executed  a  codicil,  which  Is 
as  follows: 

"It  is  my  desire  and  direction,  that  all  my 
Jewelry,  my  watch,  swords,  canes  and  per- 
sonal effects  of  that  nature  be  given  to  my 
grandson,  Alexander  Granniss  Center,  in  the 
event  of  my  death.  '  G.  W.  Granniss. 

"San  Francisco,  August  20th,  1900." 

George  W.  Granniss  died  at  the  city  and 
county  of  San  Francisco,  January  2C,  1901. 
During  the  administration  of  the  estate  the 
bequest  to  bis  surviving  wife  itientioned  in 
the  first  paragraph  or  item  of  the  will  was 
paid  to  her,  and  at  the  dose  of  the  ad- 
ministration the  superior  court  distributed 
the  remainder  of  the  estate  to  his  daughter, 
Harriet  Granniss  Center,  and  from  this  decree 
his  surviving  wife  prosecutes  the  appeal. 

1.  It  will  be  seen  by  tlie  second  clause  or 
item  In  the  will  that  the  testator  says:  "I 
give  unto  my  daughter,  Harriet  Granniss 
Center  all  of  the  rest,  residue  and  remainder 
of  my  estate,  both  real  and  personal,  and 
wherever  -situated."  The  declaration  of  the 
testator  in  the  fourth  item  of  the  will  tliat 
•11  his  estate  therein  devised  is  his  separate 
property,  and  was  the  community  property  of 
his  first  wife  and  himself,  does  not  qualify 
or  impair  the  language  used  in  the  second 
item  or  clause  of  the  will,  wherein  it  is  de- 
dared  that  he  gives  all  the  residue  of  his 
estate  to  his  daughter.  Whether  he  is  cor- 
rect In  bis  opinion  that  all  his  estate  at  that 
period  was  the  community  property  of  himself 
and  his  first  wife  is  quite  immaterial,  and 
does  not  affect  or  control  the  previous  express 
and  emphatic  clause  of  his  will,  wherein  be 
gives  "all  of  the  rest,  residue,  and  remainder" 
of  his  estate  to  liis  daughter.  The  character 
of  the  estate  of  the  decedent,  whether  it  is 
separate  or  the  community  proi)erty  of  him- 
self and  his  first  wife,  is  not  to  be  affected  or 
changed  by  his  opinion  thereon,  or  by  any 
declaration  which  he  may  make  in  reference 


to  it,  but  is  to  be  determined  from  the  mod* 
in  which  the  property  was  acquired.  The 
testator  had  been  married  previous  to  his 
marriage  with  the  appellant,  and  his  first  wife 
died  September  12, 1890.  He  was  married  to 
the  appellant  December  27,  1892.  At  the 
time  of  bis  first  wife's  death  he  had  $14,152 
in  money,  and  a  note  of  the  Pacific  Improve- 
ment Company  for  $100,000,  which  had  been 
acquired  during  his  first  marriage.  Between 
the  time  of  the  death  of  bis  first  wife  and 
his  marriage  to  the  appellant,  he  received 
$17,400,  as  interest  upon  this  note  and  from 
rents  and  services,  and  also  a  legacy  of 
$10,000.  After  his  second  marriage  he  re- 
ceived a  legacy  of  $5,000,  of  which  $3,500 
was  paid  to  him  in  May,  1893,  and  $1,500 
in  May,  1894.  He  also  received  as  interest 
upon  the  above  note  of  the  Pacific  Improve- 
ment Company,  after  his  second  marriage, 
the  sum  of  $28,763.  In  October,  1893,  he  pur- 
chased 1,000  shares  of  stock  in  the  P.  M.  8. 
8.  Co.,  which,  in  about  a  month  thereafter, 
he  sold  at  a  profit  of  $1,440,  and  in  January, 
1894,  purchased  another  1,000  shares  of  the 
same  stock,  which  he  sold  in  April,  1895,  at 
a  profit  of  $5,457.  The  note  of  the  Pacific 
Improvement  Company  was  paid  September 
25,  1897,  and  thereafter  he  purchased  certain 
bonds  for  which  he  paid  $72,705.  He  re- 
ceived as  interest  upon  these  bonds  during 
bis  lifetime  the  sum  of  $9,375.  These  bonds 
were  part  of  his  estate  at  the  time  of  his 
death.  A  portion  of  them  was  sold  after  hla 
death,  and  the  proceeds  applied  towards  the 
payment  of  his  bequest  to  the  appellant  It 
was  stipulated  by  the  appellant  that  the 
decedent  was  engaged  in  no  business  after  bis 
second  marriage  from  which  he  received  any 
income,  except  that  he  received  $962.50  tor 
certain  services  rendered  by  him,  unless  the 
purchase  and  sale  of  the  above  shares  of 
stock  in  the  steamship  company  be  considered 
as  business.  It  is  also  stipulated  that,  aside 
from  his  investments,  his  expenditures  be- 
tween September  25,  1897,  and  December  1, 
1898,  amounted  to  $5,754.  The  note  of  $100,- 
000,  which  testator  liad  at  the  time  of  hi* 
second  marriage,  together  with  the  interest 
which  he  received  thereon  after  such  mar- 
riage, was  his  separate  property,  and  any 
investments -which  he  made  with  the  money 
received  upon  this  note,  or  any  property 
wblcb  be  purchased  with  it,  continued  to  be' 
his  separate  property.  The  income  from  such 
investments,  as  well  as  the  increase  in  value 
and  profits  derived  from  the  sale  of  the  prop- 
erty so  purchased,  was  also  his  separate  prop- 
erty. Civ.  Code.  {  163;  Estate  of  Cudworth, 
133  Cal.  462,  65  Pac.  1041.  In  Estate  of 
Cudworth  the  husband  had  an  income  derived 
from  his  separate  estate,  and  also  earned 
money,  which  became  community  property, 
and  it  was  held  that  there  was  no  presump- 
tion that  the  husband  supported  the  family 
out  of  bis  separate  property,  and  preserved 
the  community  property  intact;  that  he  i> 
at  liberty  to  devote  all  that  is  necessary 
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to  tbe  support  of  the  family  out  of  the  com- 
munity funds,  and  to  preserve  the  separate 
property.  If  he  so  chooses;  and  tbat  tbe  com- 
mingling of  the  faads  of  his  separate  estate 
with  the  community  funds,  where  the  com- 
munity Interest  is  inconsiderable  in  the  prop- 
perty  with  which  it  is  intermingled,  will  not 
cause  tbe  fund  to  become  community  prop- 
erty, or  destroy  the  character  of  his  separate 
estate.  The  finding  of  the  court  that  the 
only  estate  of  said  decedent  was  his  separate 
property  la  fully  sustained  by  the  evidence, 
and,  being  his  separate  property,  it  was  sub- 
ject to  his  testamentary  disposition.  Civ. 
Code,  {  1331. 

2.  It  is  contended  on  the  part  of  the  ap- 
pellant that  the  separate  property  of  tbe 
decedent  consisted  in  part  of  the  community 
property  of  himself  and  his  first  wife,  and 
that  it  was  only  this  part  or  portion  which 
was  given  or  bequeathed  under  tbe  clause 
"all  of  tbe  rest,  residue,  and  remainder"  to 
his  daughter,  the  respondent;  tbat  ns  to  his 
separate  estate,  not  formed  of  tbe  community 
property  of  himself  and  bis  first  wife,  it  is 
not  disposed  of  at  all  by  the  will,  but  as  to 
that  be  died  intestate,  and  the  appellant  is 
entitled  to  share  therein  according  to  law, 
as  in  case  of  intestacy  But  the  gift  and 
bequest  to  his  daughter  In  the  second  clause 
Is  explicit,  and  without  any  words  of  limita- 
tion or  qualification,  and  all  the  authorities 
agree  that  when  the  absolute  estate  has  been 
conveyed  in  one  clause  of  the  will  It  will  not 
be  cut  down  or  limited  by  subsequent  words, 
except  such  as  indicate  as  clear  an  intention 
as  would  the  words  used  In  creating  the  es- 
tate. Words  which  merely  raise  a  doubt  or 
suggest  an  inference  will  not  affect  the  estate 
thus  conveyed,  and  any  doubt  which  may  be 
suggested  by  reason  «f  such  subsequent  words 
must  be  resolved  in  favor  of  the  estate  first 
conveyed.  Estate  of  Marti,  132  Cal.  666, 
61  Pac.  964,  64  Pac.  1071.  "A  clear  and 
distinct  devise  or  bequest  cannot  be  affected 
by  any  reasons  assigned  therefor,  or  by  any 
other  words  not  equally  clear  and  distinct, 
or  by  Inference  or  argument  from  other  parts 
of  the  will,  or  by  an  inaccurate  recital  of  or 
reference  to  its  contents  in  another  part  of 
the  will."  Civ.  Code,  {  1322.  In  Le  Breton 
V.  Cook,  107  Cal.  416,  40  Pac.  552,  cited  by 
counsel  for  appellant.  It  is  said:  "Construc- 
tions which  lead  to  intestacy,  total  or  partial, 
are  not  favored;  and  therefore  such  an  In- 
terpretation should,  if  reasonably  possible, 
be  placed  upon  the  provisions  of  the  will 
as  will  prevent  that  result.  Especially  should 
this  be  done  where  tlie  will  evinces  an  in- 
tention on  the  part  of  the  testator  to  dispose 
of  his  whole  estate.  A  devise  or  bequest  of 
the  'residue'  of  the  testator's  property  there- 
fore passes  all  the  property  which  he  was 
entitled  to  devise  or  bequeath  at  the  time  of 
hla  death,  not  otherwise  effectually  devised 
or  bequeathed  by  bis  will."  And  section 
1332,  Civ.  Code,  declares:  "A  devise  of  tbe 
residue  of  the  testator's  real  property  passes 


all  the  real  property  which  he  was  entitled 
to  devise  at  the  time  of  bis  death,  not  other- 
wise ^ectually  bequeathed  by  tils  will."  Sec- 
tion 1333  of  the  same  Code  declares:  "A 
bequest  of  the  residue  of  tbe  testator's  per- 
sonal property  passes  all  the  jpersonal  prop- 
erty which  be  was  entitled  to  liequeath  at 
the  time  of  his  death,  not  otherwise  effectual- 
ly bequeathed  by  bis  will."  In  Estate  of 
Upbam,  127  Cal.  90,  58  Pac.  315,  It  is  held 
that:  "Where  a  testator  gives  all  of  his 
property  remaining  after  the  payment  of 
specific  gifts,  though  tbe  fund  be  estimated 
in  money,  the  gift  of  that  which  thus  remains 
Is  not  specific,  but  carries  everything  wliicb 
has  not  been  effectually  disposed  of  by  reason 
of  lapses,  or  invalid  and  void  devises  or 
legacies."  In  Lamb  v.  Lamb,  131  N.  Y.  227, 
30  N.  E.  133,  it  is  said:  "That  rule  tbat  In  the 
interpretation  of  wills  residuary  clauses  are 
to  be  given  a  broad,  rather  than  a  narrow. 
Interpretation,  has  a  stronger  foundation  in 
natural  reason  than  have  some  of  the  other 
rules  adopted  by  courts."  It  Is  very  plahi 
from  these  rules  of  construction  tbat  what 
was  said  by  the  testator  in  item  fourth  of 
the  will  cannot  Control  or  In  any  way  affect 
the  plain  and  explicit  declaration  contained 
in  tbe  second,  wherein  he  declares  tbat  all 
of  the  rest,  residue,  and  remainder  of  hia 
estate,  both  real  and  personal,  and  wherever 
situated,  goes  to  his  daughter,  Harriet  Gran- 
nlss  Center. 

No  question  Is  raised  as  to  the  competency 
of  the  deceased,  George  W.  Granniss,  to  ex- 
ecute tbe  will  in  question  at  the  date  of  Its 
execution,  or  that  there  was  any  frand, 
duress,  or  undue  influence  In  any  wise  affect- 
ing its  execution.  ■ 

The  Judgment  Is  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SHAW,  J. 


(141  Cal.  738) 

ARNOLD  T.  PRODUCBmS'  FRUIT  CO. 
(Sac.  1,094.)» 

(Supreme  Court  of  California.    Jan.  22,  1904.) 

NKOUGE2>ICE>-ACTIONS-JUR0RS— COMPETKNOT 

—EVIDENCH:— MATERIALITY— INSTRUCTIONS- 
REPUSAIi-RECORD— APPEAL. 

1.  Where,  in  an  action  for  negligence  in  car- 
lag  plaintiff's  prune  crop,  there  was  evidence 
that  some  of  the  prunes  were  so  damaged  that 
they  were  thrown  away;  tliat  others  were  fer- 
meuted  and  poldy,  and  were  treated  with  adds 
In  such  a  manner  as  to  make  them  nnsalatde; 
tbat  the  trays  were  improperly  piled  one  upon 
the  other;  and  that  tbe  prunes  were  placed  ia 
the  bins  wet  and  uncured,  and  were  not  shov- 
eled or  changed  often  enough  to  prereut  them 
from  becoming  damaged — a  verdict  in  favor  of 
plaintiff  should  not  l>e  set  aside  on  appeal  for 
insufficiency  of  the  evidence. 

2.  Where  a  juror  was  a  tenant  of  plaintiff  nii- 
der  a  lease  which  required  him  to  deliver  as 
rent  a  certain  share  of  the  crop  after  harvest; 
and  the  crop  for  the  current  year  had  been  de- 
livered, the  juror  was  not  disqualified,  onder 
Code  Civ.  Proc.  {  002,  authorizing  «  diallenca 
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against  a  person  standing  in  tlie  relation  ei- 
ther of  partner  or  agent  of  one  of  tJie  parties. 

3.  Where,  in  an  action  for  negligence  in  cur- 
ing plaintiff's  prunes,  plaintiff's  contract  with 
defendant  prohibited  plaintiff  from  selling  any 
portion  of  the  prunes  exrept  thi-ough  defendant,. 
and  br  paying  defendant's  commission,  and  de- 
fendant in  fact  sold  the  prunes,  a  question  ask- 
ed of  plaintiff  as  to  whether,  prior  to  the  sale, 
be  could  not  have  sold  his  prunes  at  the  ri^ar- 
ket  price,  was  immaterial. 

4.  In  an  action  for  injuries  to  plalntiCCs 
prunes  by  defendant's  negligence  in  curing 
them,  questions  asked  plaintiff  for  the  purpose 
of  showing  that  he  exhibited  samples  of  prunes 
taken  from  S.  connty,  for  the  purpose  of  com- 
paring them  with  his  own,  was  irrelevant. 

5.  In  au  action  for  injuries  to  plaintiff's 
prunes  in  curing  them,  a  question  asked  of  de- 
fendant by  a  witness  as  to  whether  or  not  he 
sold  any  car  loads  of  the  prunes  in  defendant's 
warehouse  in  December,  1897,  and,  if  so,  what 
price  he  received  for  them,  was  properly  exclud- 
ed, where  such  sales,  if  any,  did  not  include 
any  of  plaintiff's  prunes. 

6.  An  objection  that  the  instructions  of  de- 
fendant which  the  court  refused  to  give  were 
proper  and  necessary,  and  that  the  instruc- 
tions Nos.  13,  14,  15,  and  16  should  have  been 
given,  will  not  be  reviewed  on  appeal  where 
appellant's  counsel  failed  to  state  the  proposi- 
tions of  law  requested. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Colusa  County; 
H.  M.  Albery,  Judge. 

Action  by  Ella  H.  Arnold,  as  executrix  of 
the  estate  of  D.  H.  Arnold,  deceased,  against 
the  Producers'  Fruit  Company.  Judgment 
was  rendered  in  favor  of  plaintiff,  and  from 
an  order  denying  defendant's  motion  for.  a 
new  trial  It  appeals.    Affirmed. 

For  opinion  on  former  appeal,  see  61  Pac. 
283. 

William  M.  Sims  and  B.  F.  Howard,  for 
appellant.  E.  T.  Crane  and  U.  W.  Brown, 
for  respondent, 

COOPER,  C.  This  action  was  brought  to 
recover  $1,.S55.49,  damages  alleged  to  bare 
been  caused  by  the  negligence  of  defendant 
In  drying,  curing,  and  packing  plaintiffs 
prune  crop  of  the  year  1897,  and  a  balance 
of  $573.C0,  claimed  to  be  due  from  sales  of 
prunes  made  by  defendant  for  plaintiff.  The 
case  has  been  here  on  a  former  appeal  (128 
Cal.  637,  61  Pac.  283),  and  the  contract  made 
by  the  parties  is  therein  fully  set  forth,  and 
also  a  statement  of  the  facts,  which  need 
not  be  here  repeated.  On  the  former  appeal 
the  order  denying  a  new  trial  was  reversed 
and  tbe  cause  remanded  because  of  errors 
in  tbe  admission  of  evidence. 

The  new  trial  In  the  court  below  before  a 
Jury  resulted  In  a  verdict  for  the  plaintiff 
In  tbe  sum  of  $906.11,  upon  which  Judgment 
was  entered.  Defendant  made  a  motion  for 
a  new  trial,  which  was  denied,  and  this  ap- 
peal is  from  the  order  denying  the  motion, 
and  comes  bere  on  a  statement  of  tbe  case. 
Counsel  for  appellant  call  attention  to  tbe 
fact  that  the  statement  consists  of  over  300 
printed  pages,  most  of  it  redundant  and  use- 
less matter.  We  have  carefully  examined  it, 
and  have  no  hesitation  in  condemning  it  as 


an  undigested  mass,  not  calculated  to  aid  or 
assist  tbis  court  in  its  arduous  labors.  Al- 
most the  whole  of  the  reporter's  notes  appear 
In  the  statement.  Pages  upon  pages  are  oc- 
cupied with  questions  and  answers  in  regard 
to  rulings  and  evidence  in  no  way  challenged. 
In  fact,  it  seems  that  the  judge  of  the  court 
below,  in  order  to  settle  the  disputes  of  coun- 
sel, ordered  the  whole  matter  to  be  incor- 
porated in  the  statement  It  la  made  the 
duty  of  the  Judge  in  settling  a  statement  to 
strike  out  of  it  all  redundant  and  useless 
matter,  notwithstanding  the  consent  of  the 
parties  to  such  matter  or  to  any  inaccurate 
statement.  Code  Civ.  Proc.  5  659.  In  cases 
where  counsel  are  contentious,  act  in  a  spirit 
of  bad  faith;  or  attempt  to  insert  all  imma- 
terial matter,  the  task  of  the  trial  judge  is 
not  an  easy  one.  But  he  should  meet  it  and 
perform  his  duty  fearlessly.  On  the  other 
band,  it  is  the  duty  of  counsel  to  protect  the 
high  standard  of  their  profession,  and  to  aid 
and  assist  the  court,  with  tbe  sole  object  and 
purpose  of  having  the  record  present  only  the 
material  matter  necessary  to  the  considera- 
tion of  the  questions  raised.  To  the  credit 
of  tbe  profession  and  of  the  trial  judges,  this 
course  is  usually  followed.  It  was  not  fol- 
lowed in  this  case,  but  we  are  not  prepared 
from  the  record  to  say  with  whom  the  fault 
lies.  Counsel  for  appellant  insist  that  the 
matter  was  inserted  by  reason  of  the  de- 
liberate purpose  of  counsel  for  respondent  to 
make' a  large  and  expensive  record,  while 
counsel  for  respondent  call  attention  to  the 
fact  that  appellant's  counsel  have  specified 
70  erroneous  rulings,  and  allege  that  the 
statement  served  upon  them  was  inaccurate 
in  nearly  all  respects,  and  was  not  made  from 
the  reporter's  notes.  Without  deciding  the 
accusations  of  counsel  against  each  other,  we 
consider  it  sufficient  to  say  that  we  trust 
tbis  course  will  not  be  followed  hereafter. 

W«  will  proceed  to  discuss  tbe  errors  deem- 
ed by  counsel  most  important  and  upon  which 
they  rely: 

1.  It  is  claimed  that  the  evidence  is  in- 
sufficient to  Justify  the  verdict.  Counsel  for 
appellant  say  in  their  brief:  "It  will  be  seen 
tiiat  the  testimony  of  the  parties  apparently 
conflicts,  but  a  careful  reading  of  the  entire 
testimony  will  show  that,  notwithstanding 
that  there  is  some  evidence  on  minor  points 
to  support  plaintiff's  case,  yet  certain  testi- 
mony given  by  his  own  witnesses,  and  es- 
pecially by  himself,  nullified  tbe  weak  state- 
ments of  his  witnesses  as  to  any  careless  or 
improper  handling  of  the  prunes  by  defend- 
ant" We  have  carefully  read  the  testimony, 
and  it  is  sufficient  to  say  that  there  is  ample 
evidence  in  the  record  to  Justify  the  jury  in 
finding  negligence  of  the  defendant  in  han- 
dling and  drying  tbe  prnnes.  There  is  evi- 
dence that  some  of  the  prunes  were  so  dam- 
aged that  they  were  thrown  away;  that  por- 
tions of  them  were  fermented  and  moldy,  and 
were  treated  with  acids  in  such  manner  as 
to  injure  them  and  make  them  unsalable; 
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that  the  trays  were  Improperly  pUed  one  up- 
on the  other;  that  the  prunes  were  placed 
in  the  bins  wet  and  uncured;  and  that  they 
were  not  shoveled  or  changed  often  enough 
to  prevent  them  from  becoming  damaged. 
The  Jury  saw  the  witnesses  and  heard  the 
testimony  as  it  fell  from  their  lips,  and  by  its 
verdict  found  the  truth  of  the  evidence  as 
to  negligence.  The  Judge  of  the  court  below 
again  passed  upon  the  testimony  in  denying 
the  motion  for  a  new  trial.  We  cannot,  un- 
der the  rule,  set  aside  the  verdict  for  In- 
stifflciency  of  the  evidence  upon  the  record 
presented  here. 

2.  It  is  claimed  that  the  court  erred  in 
denying  the  challenge  of  the  defendant  to 
the  Juror  Mullaly  for  cause.  It  appeared  that 
the  Juror  was  a  tenant  of  plaintiff  under  a 
lease  which  required  him  to  deliver  as  rent  a 
certain  share  of  the  crop  after  harvest,  and 
that  the  crop  for  the  year  had  been  deliver- 
ed. This  did  not  make  the  Juror  either  the 
partner  or  agent  of  the  plaintiff  (Clark  v. 
Cobb,  121  Cal.  595,  54  Pac.  74),  and  hence 
he  was  not  disqualified,  under  section  602  of 
the  Code  of  Civil  Procedure.  The  challenge 
was  properly  denied. 

3.  The  plaintiff  testified  in  his  own  behalf. 
It  appeared  from  his  testimony  in  cross- 
examination  that  he  visited  San  Jose  early 
in  October,  1887;  that  he  took  with  him  some 
samples  of  his  prunes  which  had  been  dried 
by  defendant.  He  was  then  asked  by  de- 
fendant the  following  question:  "Q.  Isn't  It 
a  fact,  Mr.  Arnold,  that  at  that  time  and  on 
that  visit  you  could  have  sold  your  prunes 
for  at  least  two  and  one-half  or  three  cents?" 
PlaintifTs  counsel  objected  to  the  question 
on  the  grounds  that  it  was  not  proper  cross- 
examination,  incompetent,  and  immaterial. 
The  court  sustained  the  objection,  and  the 
ruling  Is  claimed  to  be  error.  It  was  evident- 
ly the  purpose  of  defendant  to  show  that 
plaintiff  had  an  opportunity  to  sell  his  prunes 
for  the  market  price,  and  failed  to  do  so,  and 
hence  was  not  damaged.-  The  evidence  was 
not  admissible  for  such  purpose.  The  con- 
tract did  not  allow  the  plaintiff  to  sell  any 
portion  of  the  prunes  except  through  the  de- 
fendant and  by  paying  its  commission.  By 
the  contract  defendant  had  the  right  to  sell 
thfe  prunes.  It  did  sell  them  in  February, 
1898.  Plaintiff  was  under  no  obligation  to 
sell  them,  and  if  the  primes  were  damaged 
by  the  negligence  of  defendant  it  is  no  ex- 
cuse for  it  to  show  that  defendant  at  some 
prior  time  prior  to  the  time  of  the  actual  sale 
could  have  sold  them  for  the  market  price. 
The  question  was  as  to  the  negligence  of 
defendant,  and  the  damage,  if  any,  finally 
sustained  by  the  plaintiff.  It  does  not  ap- 
pear that  the  pnines  were  cured  in  October, 
1897,  when  plaintiff  went  to  San  Jose,  and  It 
does  appear  that  the  damage  was  caused 
after  the  time  referred  to  in  the  question. 
But  under  any  view  of  the  case,  we  cannot 
think  It  was  any  defense  for  the  defendant 
to  show  that  In  October,  1897,  plaintiff  could 


have  sold  his  prunes  for  more  than  defendant 
was  afterwards  able  to. sell  them  for.  Plain- 
tiff had  the  right  to  wait  for  a  better  market, 
and  to  assume  that  defendant  would  perform 
Its  part  of  the  contract 

4.  Complaint  is  made  of  several  rulings 
of  the  court  sustaining  questions  asked  of 
plaintiff  in  cross-examination  for  the  purpose 
of  showing  that  he  exhibited  samples  of 
prunes  taken  from  Santa  Clara  county  for 
the  purpose  of  making  a  comparison  with 
his  own.  The  evidence  was  Wholly  irrele- 
vant, as  the  question  was  not  as  to  the  char- 
acter of  the  Santa  Clara  pnines,  but  the  negli- 
gence of  the  defendant  in  not  doing  what  it 
agreed  to  do  in  a  proper  manner.  The  qual- 
ity of  the  Santa  Clara  prunes  was  not  shown, 
and  such  comparison  would  have  been  worth- 
less. But  the  defendant  afterwards  succeed- 
ed in  getting  the  witness  to  testify  that  he 
compared  the  sample  of  bis  prunes  with  tiie 
Santa  Clara  prunes,  and  that  his  sample 
"beat  anything  he  had  seen  in  Santa  Clara 
county." 

6.  Plaintiff's  objections  were  sustained  to 
questions  asked  by  defendant  of  the  witness 
Stahl  as  to  whether  or  not  he  sold  any  car 
loads  of  the  prunes  in  defendant's  warehouse 
early  In  December,  1887,  and,  if  so,  what  price 
he  received.  We  do  not  think  the  evidence 
was  competent  to  prove  any  issue  In  the  case; 
and  not  only  this,  but  the  witness  testified 
that  the  sales  concerning  which  he  was  be- 
ing questioned  did  not  include  any  of  plain- 
tieCs  primes.  Counsel  for  plaintiff  stated  in 
open  court  that  they  would  not  make  any 
t  bjectlons  to  questions  as  to  the  sale  of  any  of 
plaintiff's  prunes.  We  have  examined  the  oth- 
er alleged  errors  in  the  rulings  upon  the  ad- 
mission of  evidence  discussed  by  counsel  in 
their  brief,  and  find  no  error  that  would  Jus- 
tify a  reversal  of  the  case. 

6.  The  court  instructed  the  Jury:  "In  the 
event  the  Jury  find  that  the  defendant  did 
not  use  ordinary  diligence,  skill,  or  care  in 
drying,  curing,  packing,  and  handling  said 
fruit,  the  damage  to  plaintiff  is  the  difference 
between  the  market  value  of  such  fruit  at 
the  time  of  the  sale,  had  ordinary  diligence, 
skill,  and  care  been  used  by  defendant  in 
drying,  curing,  packing,  and  handling  the 
same,  and  the  sum  for  which  the  same  was 
sold."  Defendant  argues  that  the  evidence 
shows  that  the  prunes  were  redipped  by  it 
about  January  10,  1898,  and  that  the  measure 
of  plaintiff's  damage  was  the  "difference  be- 
tween the  market  value  of  good,  merchanta- 
ble prunes  and  the  value  of  plaintiff's  prunes 
at  the  time  they  had  been  redipped,  and  not 
at  the  time  of  sale."  We  fail  to  find  any 
evidence,  and  none  has  been  pointed  out  to 
us,  as  to  the  date  or  dates  when  the  prunes 
were  redipped.  The  redlpplng  may  have  Just 
been  completed  at  the  time  of  the  sale.  Coun- 
sel for  defendant  say  In  their  brief:  "The 
instructions  of  defendant  which  the  court  re- 
fused to  give  were  proper  and  necessary 
to  guide  the  Jury  In  its  verdict;"  and  again: 
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"The  Instructions  Nos.  13,  14,  15,  and  16 
should  have  been  given."  If  any  instruction 
was  necessary  and  proper  to  guide  the  Jury, 
it  is  the  duty  of  counsel  to  point  it  out,  and 
state  the  proposition  of  law  requested  as  such 
guide  to  the  jury;  and,  if  any  instruction  was 
refused,  counsel  should  call  attention  to  the 
error  caused  by  its  refusal  and  the  reasons 
why  it  should  have  been  given.  We  will  not 
examine  the  offered  instructions  and  go 
through  the  record  to  see  whether  or  not  any 
one  of  them  was  necessary  to  guide  the 
jury  In  its  verdict. 
We  advise  that  the  order  l)e  affirmed. 

We  concur:    HAYNES,  C;   GRAY,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed: 
SHAW,  J.;  ANGELLOTTI,  J.;  VAN  DYKE, 


(141  Cal.  6M) 

GALLAGHER  t.  EQUITABLE  GASLIGHT 
CO.    (S.  F.  2,821.)» 

(Supreme  Court  of  California.    Jan.  20,  1904.) 

CONTRACTS— MtJTDALITT—CONTRACrr    TO    SUP- 
PLY QAS— AGENCY— AUTHORITY  OP 
AGEa<T— INJUNCTION. 

1.  Civ.  Code,  S  2316,  declares  that  actual  au- 
thority of  an  agent  is  such  as  the  principal 
confers  or  allows  the  agent  to  believe  he  pos- 
sesses. Section  2317  declares  that  osteusible 
authority  is  such  as  a  principal  allows  a  third 
person  to  believe  the  agent  possesses,  and  sec- 
tion 2330  declares  that  au  agent  represents  his 
principal  for  all  purposes  in  respect  to  actual 
or  ostensible  authority.  Belcl,  that  a  solicitor 
and  collector  for  a  gas  company  had  actual,  if 
not  ostensible,  authority  to  make  a  contract, 
binding  on  the  gas  company  to  furnish  gas  at 
a  certain  price. 

2.  Civ.  Code,  S  2330,  declares  that  an  agent 
represents  his  principal  for  all  purposes  in  re- 
spect to  actual  or  ostensible  authority;  and  sec- 
tion 2332  declares  that  as  against  a  principal 
both  principal  and  agent  are  deemed  to  have 
notice  of  whatever  either  has  notice  of  or 
should  in  good  faith  coromnuicate  to  the  other. 
Held,  that  where  the  solicitor  of  a  gas  company 
inserted  in  a  contract  on  a  blank  form  of  the 
company  a  provision  that  gas  should  be  fur- 
nished at  a  certain  price,  and  turned  the  con- 
tract in  to  the  secretary,  who  filed  it,  without 
noticing  the  inserted  provision,  the  company 
was  chargeable  with  the  notice  of  the  provi- 
sion. 

3.  Oiv.  Code,  i  1584,  declares  that  perform- 
ance of  the  conditions  of  a  proposal  or  the  ac- 
ceptance of  the  consideration  offered  with  a 
proposal  is  an  acceptance  of  the  proposal,  and 
section  1589  declares  that  a  voluntary  accept- 
ance of  the  benefit  of  a  transaction  is  a  consent 
to  all  the  obligations  arising  from  it.  A  solicitor 
for  a  gas  company  presented  a  prospective  cus- 
tomer a  contract,  which  had  been  executed  by 
the  company,  and  on  objection  by  the  customer 
the  solicitor  inserted  a  provision  as  to  the  price 
of  gas,  and  subsequently  the  coinnauy  fur- 
nished gas  under  the  contract.  Held  that,  if 
there  was  a  rejection  of  the  original  proposal 
and  another  proposal  by  the  customer,  the  com- 
pany was  bound  by  acceptance  and  action  there- 
under. 

4.  C5v.  Code,  {  629,  declares  that  a  corpora- 
tion supplying  Kas  on  the  application  of  any  oc- 
cupant of  a  building  must  supply  gas  as  required 

•Babearlog  denied  February  19,  ISOi. 


therefor,  and  by  section  632  the  corporation 
may  shnt  off  the  gas  from  any  person  who~  neg- 
lects to  pay  for  gas  supplied.  Reld,  that  a  con- 
tract whereby  the  occupant  of  a  hotel  agreed  to 
take  gas  from  a  gas  company  and  pay  a  cer- 
tain price  per  thousand  cubic  feet,  and  the 
company  agreed  to  furnish  the  gas  at  a  certain 
price,  was  not  void  for  want  of  mutuality,  be- 
cause no  definite  time  was  fixed  for  the  con- 
tinuance of  the  service. 

5.  It  was  not  necessary  to  the  validity  of  the 
contract  that  the  company  shonld  agree  to  fur- 
nish the  gas,  as  that  duty  was  required  to  be 
performed  by  law. 

6.  Under  his  contract  the  consumer  was  en- 
titled to  an  injunction  restraining  the  gas  com- 
pany from  discontinuing  the  furnishing  of  gas. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;  J.  M.  Seawell,  Judge. 

Suit  by  John  P.  Gallagher  against  the 
Equitable  Gaslight  Company.  From  a  de- 
cree in  favor  of  defendant,  plaintiff  appeals. 
Reversed. 

Edward  J.  Hill,  for  appellant  Naphtaly, 
Friedenrlcb  &  Aclierman,  for  respondent 

CHIPMAN,  C.  Plaintiff  alleges  in  his 
complaint  that  he  is  the  proprietor  of  the 
Hotel  Langham,  situated  in  the  city  of  San 
Francisco,  and  prior  to  November  9,  1809,  he 
lighted  said  hotel  by  electricity;  that  on 
that  day  defendant  persuaded  him  to  discon- 
tinue the  use  of  electricity  and  use  gas,  to 
be  furnished  by  defendant  instead  thereof; 
that  be  expended  considerable  money  in  sup- 
plying gas  fixtures,  induced  thereto  by  the 
agreement  of  defendant  to  furnish  plaintiff 
gas  for  said  hotel  at  a  price  not  to  exceed 
65  cents  per  thousand  cubic  feet  "while  the 
same  was  used  in  said  Hotel  Langham." 
There  are  also  allegations  as  to  irreparable 
injury  and  inadequacy  of  remedy  at  law. 
Prayer  that  defendant  be  "required  faithfully 
and  honestly  to  carry  out  its  contract  with 
plaintiff,  •  •  •  and  for  that  purjpose  a  de- 
cree of  this  court  be  entered  ordering  the  de- 
fendant to  furnish  gas  to  this  plaintiff  so  long 
as  plaintiff  will  continue  to  operate  and  use 
the  same  in  said  Langham  Hotel,  provided, 
however,  plaintiff  shall  pay  or  tender  to  de- 
fendant 65  cents  per  thousand  cubic  feet  for 
all  gas  used  by  him  in  said  hotel;  that  de- 
fendant be  restrained  •  •  ••  from  discon- 
tinuing furnishing  gas  to  the  plaintiff"  for 
use  as  above  and  so  long  as  plaintiff  shall 
pay  for  same  as  above,  and  for  other  and 
further  relief.  Defendant  denies  the  allega- 
tions of  the  complaint  and  as  further  answer 
alleges  an  agreement  in  writing  of  the  date 
of  November  9,  1899,  between  plaintiff  and 
defendant,  whereby  defendant  agrees  to  sup- 
ply said  hotel  110  incandescent  lamps,  com- 
plete with  chimneys,  shades,  and  mantels  and 
150  open-tipped  burners,  and  "place  the  said 
lamps  and  burners  upon  fixtures  to  be  desig- 
nated by  the  said  John  Gallagher  (plaintiff), 
it  being  understood  that  the  only  charge  to  be 
made  by  the  party  of  the  first  party  (defend- 
ant) at  the  time  of  the  Installation  of  the 
above-mentioned  lamps  and  tips  is  to  t>e  a 
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charge  of  twenty  cents  for  each  and  every 
mantel  so  Installed";  that  title  in  the  lamp 
and  tip  burners  was  to  remain  in  defendant, 
and  plaintiff  "shall  give  them  (defendant) 
timely  notice  in  case  of  discontinuance  of  the 
gas  or  removal,  so  that  the  Equitable  Gas- 
iight  Company  may  remove  said  lamps  and 
tips  from  said  pi-emises";  that  said  party 
.(plaintiff)  "agrees  to  take  from  the  party  of 
the  first  part  [defendant]  gas  for  use  in  said 
Langham  Hotel  and  on  said  premises,  and 
pa^  therefor  at  the  rate  of  sixty-five  cents 
per  thousand  cubic  feet,  •  •  •  whenever 
the  said  •  •  •  company  shall  present  the 
bills  for  same";  also,  that  be  agreed  to  com- 
ply with  the  rules  of  defendant,  and  allow 
Its  employes  free  ingress  to  the  pipes  and 
meters.  It  is  averred  that  this  is  the  only 
agreement  entered  into,  but  that,  after  said 
agreement  had  been  signed  by  defendant, 
there  was  indorsed  upon  the  same,  without 
the  knowledge  or  consent  of  defendant,  a 
clause  as  follows:  "The  party  of  the  flrst 
part  agrees  that  the  price  of  said  gas  sold 
to  the  party  of  the  second  part  shall  not  ex- 
ceed the  price  of  slxty-flve  cents  per  thousand 
cubic  feet  while  In  use  in  said  Hotel  Lang- 
bam."  It  is  further  averred  that  defendant's 
regular  rates  for  gns  prior  to  May,  1899,  was 
$1  per  thousand  cubic  feet,  and  that  after 
said  date  it  reduced  the  rate  to  65  cents  per 
thousand  cubic  feet,  and  that  price  was  in 
force  on  November  9,  1899,  and  continued 
until  April  1,  1900,  "at  which  time  defendant 
increased  the  price  of  gas  to  all  Its  customers 
to  one  dollar  per  thousand  cubic  feet,"  at 
which  rate  plaintiff  was  requested  to  pay  aft- 
er said  date,  but  plaintiff  refused  to  do  so, 
and  thereupon,  and  not  otherwise,  defendant 
threatened  to  discontinue  serving  plaintiff 
with  gas  In  said  hotel;  denies  refusing  to  fur- 
nish gas  to  plaintiff  provided  he  pay  the  rate 
charged  all  defendant's  customers. 

The  court  found  against  plaintiff  on  his 
allegation  that  defendant  agreed  to  furnish 
gas  at  the  price  named  so  long  as  plaintiff 
might  use  it  in  said  hotel.  It  also  found 
that  about  May  14,  1900,  defendant  demand- 
ed from  plaintiff  pay  for  gas  on  and  after 
April  1,  1900,  at  the  dollar  rate,  which  defend- 
ant refused  to  pay,  and  refused  to  pay  any 
higher  rate  than  65  cents.  The  court,  In  ef- 
fect, found  that  the  provision  Indorsed  on 
the  written  contract  after  it  was  signed  by 
defendant  was  not  executed  by  defendant, 
and  was  not  its  agreement.  Judgment  pass- 
ed for  defendant  accordingly.  Plaintiff  ap- 
peals from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial. 

The  only  witnesses  were  plaintiff,  E.  V. 
Cheffens,  solicitor  and  collector  of  defendant, 
and  S.  H.  Tacy,  secretary  of  defendant. 
Cheffens  testified  that  he  went  to  plaintiff  in 
November,  1809,  to  solicit  his  custom,  and 
showed  him  the  usual  form  of  contract;  that 
'plaintiff  was  not  satisfied  with  the  form,  and 
vlshed  further  time  to  consider  the  matter; 
witness  went  back  once  or  twice  more,  "and 


explained  just  what  would  liave  to  be  done"; 
that  a  special  contract  was  drawn  up;  wit- 
ness brought  to  plaintiff  the  contract  in  ques- 
tion, bearing  the  signature  of  defendant  by 
Tacy,  secretary,  with  the  company  seal  at- 
tached. Plaintiff  testified  that  he  objected 
to  the  contract  because  it  contained  no  clause 
—which  plaintiff  had  previously  insisted  upon 
—relating  to  the  price  remaining  at  65  cents 
per  thousand  cubic  feet,  and  that  Cheffens 
said,  "I  win  have  to  put  that  in  for  you," 
and  thereupon  wrote  the  word  "over,"  which 
appears  near  the  bottom  of  the  flrst  page, 
and  at  the  left  of  the  company  signature, 
and  also  wrote  the  clause  above  quoted, 
which  appears  on  the  next  page  of  the  con- 
tract Plaintiff  testifies  that  he  did  not  sign 
until  after  this  Indorsement.  Cheffens  testi- 
fied: "When  I  flrst  went  to  see  Mr.  Galla- 
gher, I  carried  him  a  printed  contract,  which 
I  left  him  to  look  over.  I  saw  him  again, 
and  he  said  that  he  was  willing  for  the 
company  to  put  in  its  gas,  and  that  it  was 
to  be  65  cents  for  the  whole  time  It  was 
there.  I  do  not  remember  how  many  times 
I  visited  Mr.  Gallagher.  I  do  not  remember 
the  general  puriK>rt  of  any  conversation.  I 
do  not  remember  that  he  would  take  it  if 
we  furnished  It  continuously  for  65  cents  per 
thousand  cubic  feet  I  do  not  deny  it.  I 
do  not  affirm  it.  My  recollection  on  that 
point  is  Indistinct  Q.  You  swear  positively 
that  you  wrote  this  in  Mr.  Gallagher's  pres- 
ence after  the  contract  was  signed  by  him? 
A.  Not  by  him,  but  by  the  company,  and 
the  seal  of  the  company  was  on  It  But  he 
signed  it  after  you  wrote  that,  did  he  not? 
A.  That  I  do  not  remember."  He  testified 
that  he  took  the  contract,  when  signed,  back 
to  Secretary  Tacy,  and  laid  it  on  his  desk, 
but  did  not  call  his  attention  to  the  change 
made  in  it.  Tacy  testified:  "When  Mr.  Chef- 
fens returned  the  contract  to  the  office.  It 
was  then  that  I  examined  it,  and  placed  it 
in  the  safe,  and  it  stayed  there  until  Mr. 
Gallagher  came  to  the  office  in  April.  I  am 
general  custodian  of  all  the  papers  and  rec- 
ords of  the  company,  and  all  the  contracts 
come  there.  It  is  my  duty  to  look  over  all 
contracts.  I  don't  know  that  it  is  my  duty 
to  pass  upon  them,  but,  if  a  contract  has  been 
signed  and  deiivrt-ed,  and  It  is  necessary  for 
me  to  do  anything  of  that  kind  to  it,  I 
naturally  see  that  I  have  done  my  part,  and 
file  it  away."  In  explaining  what  be  did,  be 
said:  "I  opened  It  to  see  if  Mr.  Gallagher's 
signature  was  there,  and  then  I  put  it  in  the 
vault.  I  unfolded  it  in  this  manner  (Indicat- 
ing), and  saw  Mr.  Gallagher's  signature,  and 
folded  it  back  in  this  way  (indicating),  and 
put  in  the  envelope  where  we  keep  contracts, 
and  put  in  the  safe."  Further  explaining,  he 
said,  "I  opened  it  and  had  my  thumb  on  the 
word  'over'  and  did  not  "ee  it."  Cheffens 
testified:  "Immediately  to  the  left  of  John 
P.  Gallagher's  signature,  about  one-half  an 
Inch  distance,  was  the  word  'over*  written 
in  a  plain,  bold,  distinct,  and  perfectly  legible 
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handwriting.  On  the  back  or  reverse  side  of 
the  same  sheet  of  paper,  about  one-quarter 
of  the  way  down  the  page,  was  written  In 
the  same  plain,  bold,  dlsttnct,  and  perfectly 
legible  handwriting  the  following  clause"  (the 
clause  In  question).  It  is  undisputed  that  It 
was  in  this  condition  when  delivered  to 
plaintiff  and  to  Secretary  Tacy.  Cheffens 
testified  that  he  "had  charge  of  and  solicited 
contracts  generally  with  everybody  and  any- 
body for  the  company.  Never  made  any  spe- 
cial contract  like  this  one.  We  had  a  simple 
form  which  the  consumers  would  sign  and 
I  would  hand  it  in  to  the  company.  Would 
carry  around  a  contract  for  sbcty-flve  cents 
and  get  peoples'  signatures  to  it,  and  would 
hand  it  in  to  the  company."  I  think  the  evi- 
dence shows  that  Cheffens  was  the  ostensible, 
If  not  the  actual,  agent  of  defendant  In  this 
matter.  Civ.  Code,  ||  2316,  2317,  2330.  I 
think,  also,  that  defendant  must  be  charged 
with  knowledge  of  all  the  provisions  of  the 
contract,  because  it  had  the  means  of  such 
knowledge,  of  which  it  carelessly  and  negli- 
gently deprived  itself.  Civ.  Code,  §§  2330, 
2332;  Merrill  v.  Pacific  Transfer  Co.,  131  Cal. 
582.  63  Pac.  915;  Shain  v.  Sresovich,  104  Cal. 
405,  38  Pac.  51.  If,  as  is  urged,  Cheffens  was 
not  defendant's  agent  with  authority  to  make 
the  contract,  It  became  all  the  more  incum- 
bent on  Secretary  Tacy  to  examine  the  con- 
tract for  himself,  and  his  dereliction  in  fail- 
ing to  do  so  only  reinforces  the  reasons  for 
holding  that  defendant  is  charged  with 
knowledge  of  the  contract  acted  upon  by 
both  parties.  If  the  change  made  by  Chef- 
fens to  suit  plaintiff  may  t)e  regarded  as  a 
rejection  of  the  contract,  as  originally  pro- 
posed to  plaintiff,  and  as  a  new  proposal  by 
plaintiff,  the  voluntary  acceptance  by  defend- 
ant of  this  proposal  and  its  acting  tmder  it 
would  constitute  it  a  contract  binding  upon 
defendant.  Civ.  Code,  §|  1584,  1589;  Bloom 
V.  Hasasard,  104  Cal.  310,  37  Pac.  1037.  We 
think  the  objection  that  the  findings  In  these 
particulars  are  not  supported  by  the  evidence 
is  well  taken. 

'  Respondent  objects  that  the  time  clause  of 
the  contract  is  void  for  want  of  mutuality; 
that  If  it  can  be  construed  as  an  obligation  by 
defendant  to  furnish  gas  for  a  definite  period 
of  time,  it  is  void  because  plaintiff  does  not 
agree  to  take  gas  for  such  a  definite  period, 
and  for  like  reasons  the  time  clause  Is  void 
for  uncertainty.  It  is  also  claimed  by  re- 
spondent that  the  contract  cannot  be  specific- 
ally performed  because  not  mutual,  and,  if  It 
cannot  be  speclflcaiiy  performed,  injunction 
will  not  lie.  These  several  points  may  be  con- 
sidered together.  Under  section  629,  Civ. 
Code,  a  corporation  supplying  gas  "upon  the 
application  in  writing  of  the  owner  or  occu- 
pant of  any  building  •  •  •  must  supply 
gas  as  required  for  such  building";  and  by 
section  632  of  the  same  Code  It  is  provided 
that  the  corporation  "may  shut  off  the  sup- 
ply of  gas  from  any  person  who  neglects  or 
refuses  to  pay  for  the  gas  supplied."  In  Cap- 


ital Gas  Co.  v.  Young,  109  Cal.  140,  41  Pac. 
809,  20  L,  R.  A.  463,  the  court  said:  "Under 
section  629  of  the  Civil  Code  the  respondent 
was  bound,  upon  proper  demand,  to  furnish 
gas  to  the  city.  •  •  •  Under  the  opera- 
tion of  this  law  the  gas  company  was  not  a 
free  agent  with  power  to  contract  or  refuse 
to  do  so,  but  it  became  its  duty,  upon  demand, 
to  furnish  gas  to  the  city,  irrespective  of  the 
status  of  Its  president  This  duty  to  furnish 
gas  to  the  city  devolved  upon  the  respondent, 
not  by  virtue  of  any  contract,  but  by  opera- 
tion of  the  law,  and  hence  the  law  governing 
ordinary  contracts  resting  on  the  volition  of 
the  parties  has  no  application."  In  VIsalia  G. 
&  E.  L.  Co.  V.  Sims,  104  Cal.  326,  37  Pac. 
1042,  43  Am.  St.  Rep.  105,  where  the  company 
undertook  to  free  Itself  from  the  responslbil- . 
ity  of  operating  its  plant  by  leasing  It  to  one 
Lynch,  the  court  said  that  "plaintiff  having 
availed  itself  of  the  franchise  granted  it  by 
the  city  of  Visalla,  It  became  its  legal  duty 
to  operate  Its  gas  and  electric  works,  and  to 
supply  the  inhabitants  with  gas  and  elec- 
ti-Icity,"  and  could  not  lease  its  works  to 
Lynch.  The  evidence  Is  that  defendant's 
mains  run  through  the  streets  within  less 
than  100  feet  of  plaintiff's  hotel;  that  plain- 
tiff was  solicited  by  Cheffens,  who  m-ged  de- 
fendant to  discontinue  lighting  the  hotel  with 
electricity  and  take  defendant's  gas,  and 
plaintiff  told  Cheffens  if  he  took  the  gas  It 
was  to  be  65  cents  for  a  thousand  cubic  feet 
"for  the  whole  time  it  was  there";  that,  aft- 
er the  contract  was  signed,  the  electric  lamps, 
meters,  etc.,  were  taken  out,  and  the  use  of 
electricity  discontinued,  and  defendant's  ap- 
pliances were  substituted.  Plaintiff  testified, 
"I  paid  out  considerable  money  for  some  of 
the  fixtures,"  and  the  contract  required  him 
to  pay  20  cents  each  for  mantels,  and  both 
parties  acted  under  the  contract  from  Novem- 
ber until  the  following  April,  when  defend- 
ant notified  plaintiff  of  the  raise  in  price.  By 
the  terms  of  the  contract  plaintiff  "agrees  to 
take  from  the  party  of  the  first  part  gas  for 
use  in  said  Hotel  Langham  and  on  said  prem- 
ises, and  to  pay  therefor  at  the  rate  of  sixty- 
five  cents  per  thousand  cubic  feet,"  and  de- 
fendant "agrees  that  the  price  of  gas  sold  to 
the  party  of  the  second  part  shall  not  exceed 
sixty-five  cents  per  thousand  cubic  feet  while 
In  use  in  said  Hotel  Langham."  Plaintiff 
took  the  gas  under  the  contract,  and  still  de- 
sires to  take  it,  and  has  faithfully  kept  his 
agreement.  He  discontinued  the  use  of  elec- 
tricity, and  prepared  for  the  use  oi  gas  at 
some  considerable  expense.  These  facts  show 
consideration.  There  was  a  mutual  exchange 
of  promises— promise  for  promise— which  will 
support  each  other,  unless  one  or  the  other 
is  void.  Siddall  v.  Clark,  89  Cal.  321,  26  Pac. 
829.  The  contract  was  mutually  performed 
for  several  months,  and  was  in  course  of  exe- 
cution when  the  suit  was  brought  By  bring- 
ing the  action  plaintiff  put  himself  under  the 
obligation  of  the  contract.  Sayward  v.  Hough- 
ton, 119  Cal.  rA5,  51  Pac.853,52  Pac. 44;  Spires 
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T.  Urbahn,  124  Cal.  110,  56  Pac.  794.  We  do 
not  tblnk  it  was  necessary  to  mutuality  tliat 
the  contract  should  name  a  definite  period 
of  time  for  its  continuance.  It  Is  unlike  the 
case  of  an  offer  to  sell  personal  property  at  a 
stated  price,  where  the  buyer  does  not  agree 
to  purchase  or  bind  himself  at  all,  as  In  the 
cases  cited  by  respondent  Nor  do  we  con- 
strue the  action  as  being  essentially  one  for 
specific  performance,  except  as  it  Incidentally 
seeks  to  enforce  plaintiff's  rights  in  the 
premises.  Sayward  v.  Houghton,  supra. 
There  can  be  no  question  tliat  the  intention 
was  that  plaintiff  would  take  gas  from  de- 
fendant, for  he  expressly  agreed  so  to  do,  and 
that  defendant  should  supply  it  at  the  rate 
agreed  upon,  as  long  as  plaintiff  should  use  It, 
for  defendant  expressly  so  agreed,  and  so 
long  as  plaintiff  took  the  gas  defendant  could 
compel  payment  at  the  agreed  rate.  It  was, 
indeed,  not  necessary  that  defendant  should 
agree  to  supply  the  gas,  for  this  was  Its  duty 
under  the  statute.  It  could  only  fix  the  rate 
and  enforce  reasonable  regulation  as  to  the 
service.  The  obligation  of  defendant  to  sup- 
ply property  owners  within  the  statutory 
limits  of  defendant's  mains,  as  we  have  seen, 
results  from  the  statute,  and  not  from  con- 
tract. Tl\,e  provisions  of  section  632,  Civ. 
Code,  Imply  that  the  gas  corporation  cannot 
shut  off  the  supply  of  gas  so  long  as  the 
consumer  does  not  refuse  or  neglect  "to  pay 
for  the  gas  supplied  •  •  •  by  the  corpo- 
ration as  required  by  his  contract."  The  con- 
tract being  shown,  and  plaintiff  Iiavlng  com- 
plied fully  with  its  terms,  and  averring  readi- 
ness to  continue  to  take  gas  and  ability  to 
pay  for  it,  injunction  will  lie.  Sickles  v.  Man- 
hattan Gas  Light  Co.,  64  How.  Prac.  33; 
Xenia  Real  Estate  Co.  v.  Macy,  147  Ind.  568, 
47-  N.  E.  147;  Mackin  v.  Portland  Gas  Co., 
38  Or.  120,  61  Pac.  134,  62  Pac.  20,  49  L.  R. 
A.  596.  In  this  latter  case  it  was  stated: 
"The  right  of  a  court  to  compel  by  manda- 
mus a  company  engaged  in  furnishing  gas 
for  general  consumption  to  supply  all  persons 
along  its  mains  or  conduits  who  offer  to  and 
do  comply  with  its  rules  and  regulations  is 
undoubted  and  unquestioned;"  citing  cases. 
The  other  two  cases  alwve  cited  are  proceed- 
lugs  by  Injunction.  In  Sickles  v.  The  Man- 
hattan Gas  Light  Co.  the  action  was  to  have 
the  amount  due  the  company  ascertained,  and 
that  the  company  be  restrained  from  remov- 
ing the  meter  or  cutting  off  the  supply  of  gas. 
It  was  held  that,  when  a  dispute  arises  be- 
tween the  company  and  a  consumer,  the  lat- 
ter is  entitled  to  have  his  rights  investigated 
by  the  courts,  and  that  an  Injunction  will  be 
granted  to  prevent  the  cutting  off  of  the  sup- 
ply of  gas  until  the  cause  can  be  tried.  In 
that  case  it  did  not  appear  that  there  was 
any  contract  as  to  the  rate,  and  presumably 
the  rate  was  that  charged  generally  to  cus- 
tomers, and  there  was  no  agreement  to  take 
the  gas  for  any  specified  time.  The  contract 
in  all  such  cases  is  that  the  consumer  shall 
pay  the  usual  rate  so  long  as  he  uses  the  gas. 


There  can  be  no  difference  between  such  a 
case  and  one  where  the  company  has  agreed 
with  a  consumer  as.  to  the  rate  in  his  particu- 
lar case.  In  enforcing  such  a  contract  in  the 
case  of  a  gas  corporation  operating  under 
such  a  statute  as  ours  It  is  not  an  action  for 
specific  performance  In  strict  sense.  If  in- 
junction would  He  In  the  Sickles  Case,  It  will 
also  lie  in  the  case  here.  The  subject  Is  quite 
fully  discussed  In  the  XenIa  Real  Estate  Co. 
Case,  supra.  Whlteman  v.  Fuel  Gas  Co.,  139 
Pa.  492,  20  Atl.  1062,  is  elted,  where  the  court 
held  that  a  mandatory  injunction  would  be 
awarded  at  least  to  restore  the  status  quo. 
In  both  these  cases  there  was  consideration 
shown  for  the  agreement  to  take  gas,  and  the 
compauies  agreed  to  furnish  the  gas  at  a 
rate  fixed  by  the  contract,  but  In  neither  of 
them  did  the  consumer  agree  to  take  the  gas 
for  any  definite  period  of  time.  There  was  a 
definite  period  within  wliicb  the  gas  compa- 
nies agreed  to  supply  gas,  but  no  express 
agreement  that  the  consumers  should  take 
gas  for  that  or  any  definite  period.  It  was 
urged  that  specific  performance  could  not  be 
enforced,  and  therefore  Injunction  would  not 
lie.  But  it  was  held  that  this  contention 
could  not  be  maintained.  It  was  also  held 
in  this  class  of  cases  that  there  was  no  com- 
plete and  adequate  remedy  at  law.  So  held, 
also,  in  the  Sickles  Case,  supra. 

The  judgment  and  order  should  be  re- 
versed. 

We  concur:    HAYNES,  C;  COOPER,  0. 

("or  the  reasons  g^Iven  In  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from 
are  reversed:  SHAW,  J.;  AN6BLL0TTI, 
J.;  VAN  DYKE,  J 


ao-  Cal.  619) 
BEN  LOMOND  WINE  CO.  r.  SLADKY  et 

al.    (S.  F.  2,468.) 
(Supreme  Court  of  California.    Jan.  16,  1904.) 

APPEAL  —  NEW  TRIAL.  —  REASONS  GIVEN  BT 
COURT  BELOW  —  INSUFFICIENCY  OF  EVI- 
DENCE—PRESUMPTION— FORCIBLE  DETAINER 
—NOTICE  TO  QUIT— PRIOR  ASSIGNMENT  OF 
LEASE— SUBHIENDER  OF  POSSESSION-EFFECT. 

1.  Where  an  order  granting  a  new  trial,  gen- 
eral in  its  terms,  is  entered  upon  the  court's 
minutes,  an  opinion  filed  therewith  showing  the 
reasons  for  granting  the  new  trial,  and  con- 
cluding with  the  words,  "The  motion  for  new 
trial  is  granted,"  cannot  be  considered  on  ap- 
peal to  determine  the  scope  of  the  order. 

2.  Code  Civ,  Proc  S  659,  subd.  3,  provides 
that,  where  the  notice  of  a  motion  for  a  new 
trial  designates  as  a  ground  the  insufficiency  of 
the  evidence,  the  statement  shall  specify  the 
particulars  in  which  the  insufficiency  consists, 
and,  if  no  such  specifications  shall  be  made, 
the  statement  shall  be  disregarded  at  the  hear^ 
ing.  The  notice  of  a  motion  for  a  new  trial 
specified  insufficiency  of  evidence  as  a  ground, 
but  the  statement  contained  no  specifications 
in  relation  thereto  so  far  as  certain  findings 
favorable  to  the  successful  party  were  concern- 
ed. Beld,  on  appeal,  that  it  could  not  be  pre- 
sumed in  favor  of  the  granting  of  the  new  trial, 
that  the  evidence  as  to  these  findings  was  in- 
suflicient. 
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3.  The  statute  relating  to  suramary  proceed- 
ings, and  entitled  "For  obtaining  the  possession 
of  real  property  in  certain  cases,"  provides  that 
one  can  be  guilty  of  unlawful  detainer  only 
when  he  continues  in  possession  in  person  or  by 
subtenant.  Code  Civ.  Proc.  5  1174,  restricts  the 
damages  recoverable  in  such  proceedings  and 
those  caused  by  the  unlawful  detainer.  Held, 
that  the  assignee  of  a  lease,  who,  before  notice 
to  quit  was  served  on  him,  had  assigned  his 
leasehold  and  surrendered  possession  to  his  as- 
signee, was  not  liable  to  an  action  for  unlawful 
'detainer. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Cruz  County;   Lucas  F.  Smith,  Judge. 

Action  by  the  Ben  Lomond  Wine  Company 
-against  Charles  Sladky  and  others.  From  a 
Judgment  In  department  (Tl  Pac.  178)  affirm- 
ing an  order  granting  a  new  trial  after  ver^ 
diet  for  defendants,  defendant  Sladky  ap- 
peals.   Reversed. 

Lester  H.  Jacobs,  for  appellant.  Klerce, 
Sullivan  &  GlUogley,  for  respondent  wine 
company.  Black  &  Leaming,  for  respondent 
£aton. 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
defendant  Charles  Sladky  from  an  order  of 
tbe  superior  court  granting  tbe  plaintiff's 
motion  for  a  new  trial.  The  action  was  In 
unlawful  detainer,'  the  complaint  alleging 
that  Sladky,  as  assignee  of  a  leasehold  In- 
terest In  plaintilTs  land,  and  defendant  Eat- 
'On,  claiming  to  have  some  rights  under  the 
lease,  were  unlawfully  holding  over  and  con- 
tinuing In  possession  of  said  land  after  cer- 
tain alleged  violations  of  the  covenants  and 
conditions  of  said  lease,  and  after  notice  In 
writing  requiring  them  to  quit  and  deliver 
up  to  plaintiff  possession  of  the  demised 
premises.  Judgment  for  restitution  and  pos- 
session of  said  premises  was  asked,  together 
with  damages  for  the  unlawful  detainer  and 
also  for  the  violation  of  the  covenants  of  the 
lease.  Sladky  and  Eaton  filed  separate  an- 
swers, Sladky  alleging  that  prior  to  the  serv- 
ice upon  him  of  notice  to  quit  he  had  regular- 
ly executed  to  Eaton  an  assignment  of  the 
lease  and  all  of  bis  rights  thereunder,  and 
had,  prior  to  the  service  of  such  notice,  de- 
livered to  said  Eaton  full  possession  of  said 
premises,  and  that  he  had  not  thereafter  been 
In  possession  of  any  part  of  said  premises. 
The  action  was  tried  with  a'  Jury,  which  ren- 
■dered  a  special  verdict.  The  following  spe- 
cial issues,  with  10  others,  relating  to  other 
matters,  were  submitted  to  the  Jury,  viz.: 
(1)  Had  the  defendant  Charles  Sladky  assign- 
ed his  interest  In  tbe  lease  mentioned  in  the 
complaint  to  defendant  George  R.  Eaton  pri- 
or to  the  service  of  the  notice  to  quit  on  the 
defendants  Eaton  and  Sladky?  (2)  Had  the 
defendant  George  R.  Eaton  taken  possession 
of  the  premises  referred  to  in  the  lease  prior 
to  the  service  on  him  of  the  notice  to  quit? 
To  each  of  these  queries  the  Jury  answered 
"Yes,"  and  the  record  shows  no  evidence  In 
conflict  with  these  findings.  The  record 
shows  that  the  notice  to  quit  was  served  on 
Sladky  and  Eaton  on  the  same  day.    Upon 


the  other  issues,  the  si)eclal  verdict  was  also 
In  favor  of  both  Sladky  and  Eaton.  Judg- 
ment in  defendants'  favor  was  thereon  en- 
tered. 

While  plaintiff's  notice  of  motion  for  a  new 
trial  specified  as  a  ground  therefor  Insuffi- 
ciency of  the  evidence  to  Justify  the  verdict 
in  favor  of  defendants  on  any  of  the  issues, 
there  Is  not  In  the  statement  on  motion  for 
a  new  trial  any  specification  of  Insufficiency 
of  evidence  to  Justify  the  -finding  of  the  Jury 
upon  either  of  the  Issues  above  set  forth,  or 
any  such  specification  relating  In  any  degree 
whatever  to  the  subject-matter  thereof.  In 
such  statement  there  is  no  assignment  of  any 
error  of  law  In  any  way  material  to  the  prop- 
er determination  of  these  Issues,  or  the  de- 
termination of  any  question  relating  to  the 
possession  at  the  time  of  the  service  of  the 
notice  to  quit  or  thereafter. 

Some  question  Is  made  as  to  whether  the 
order  of  the  lower  court  granting  a  new  trial 
excludes  Insufficiency  of  the  evidence  as  one 
of  the  grounds,  this  question  arising  from 
the  fact  that  the  opinion  signed  by  the  Judge 
In  deciding  the  motion,  and  filed,  which  pur- 
ported to  order  a  new  trial,  did  state  that 
he  would  not  disturb  the  verdict  on  that 
ground,  while  the  order  entered  In  the  min- 
utes was  general  In  terms.  This  question 
would  appear  to  be  settled  by  the  decision 
of  this  court  In  Newman  v.  Overland,  etc., 
Ry.  Co.,  132  Cal.  73,  64  Pac.  110,  wherein 
It  was  held  that,  where  there  Is  an  order 
granting  a  new  trial,  entered  upon  the  min- 
utes of  the  court,  and  also  an  opinion  filed 
showing  the  reasons  for  the  granting  of  the 
motion,  and  concluding  with  the  words,  "the 
motion  for  a  new  trial  is  granted,"  the  order 
entered  in  the  minutes  Is  the  only  record  of 
the  court's  action,  and'  Is  to  be  measured  by 
Its  terms,  and  not  by  the  reasons  which  the 
court  may  give  for  It. 

As  Insufficiency  of  the  evidence  was  one  of 
the  gn'ounds  specified  In  the  notice  of  motion  ^ 
for  a  new  trial,  we  would  be  compelled  to 
assume,  in  favor  of  the  order  appealed  from, 
that  the  motion  was  granted  upon  that 
ground.  If  the  statement  discloses  a  case  In 
which  the  superior  court  would  have  been 
authorized  to  grant  the  motion  on  such 
ground  as  against  the  defendant  Sladky.  The 
superior  court  could  not,  however,  properly 
grant  the  motion  for  a  new  trial  upon  the 
ground  that  the  evidence  was  Insufficient  to 
Justify  the  findings  of  the  Jury  hereinbefore 
set  forth  as  to  the  assignment  by  Sladky  to 
Eiaton,  and  the  taking  of  possession  of  the 
premises  by  Eaton  prior  to  the  service  of  the 
notice  to  quit,  for  tbe  statement  contained 
no  specification  In,  relation  thereto,  and,  so 
far  as  that  matter  was  concerned,  the  state- 
ment could  not  be  considered  by  the  court. 
Hayne  on  New  Trial  &  App.  S  150;  subdivi- 
sion 3,  J  659,  Code  Civ.  Proc.  The  findings 
of  the  Jury  In  that  regard  stand  unchal- 
lenged, and,  so  far  as  Sladky  is  concerned, 
we  have  a  case  where  an  assignee  of  a  lease- 
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hold  Interest,  who  has,  as  such  assignee,  been 
in  possession  of  the  demised  premises,  has, 
prior  to  the  service  of  any  notice  to  quit,  as- 
signed his  interest  to  another  and  delivered 
possession  to  such  otlier.  In  other  words,  at 
the  time  of  service  of  such  notice  to  quit, 
Sladlsy  was  not  "continuing  in  possession" 
of  the  demised  premises. 

It  would  seem  to  require  no  argument  to 
show  that  the  summary  proceedings  provid- 
ed, as  the  title  to  the  chapter  relating  to 
them  states,  "for  obtaining  possession  of  real 
property  in  certain  cases,"  will  not  lie  against 
the  mere  assignee  of  a  lease,  who  has  again 
assigned  and  delivered  possession  to  his  as- 
signee. We  are,  of  course,  speaking  of  an 
assignment  and  delivery  of  possession  actual- 
ly and  in  good  faith  made,  for  the  pleadings 
and  unchallenged  findings  of  the  jury  and 
the  absence  from  the  statement  of  specifica- 
tions relating  to  this  matter  permit  no  oth- 
er assumption  as  to  the  character  of  the  as- 
signment and  delivery  of  possession  in  this 
case.  It  is  therefore  unnecessary  to  deter- 
mine what  the  situation  would  have  been  if, 
as  is  now  contended  by  respondent,  the  as- 
signment and  delivery  by  Sladlcy  to  Eaton 
had  been  fraudulent,  for  that  question  is  not 
presented  by  the  record.  It  is  also  entirely 
immaterial,  so  far  as  Sladky  Is  concerned, 
whether  or  not  he  had  been  guilty  of  a  vio- 
lation of  covenants  of  the  lease.  He  was 
not  guilty  of  unlawful  detainer  in  retaining 
possession  of  the  premises  after  breach  of 
covenants,  if  there  was  a  breach,  so  long  as 
notice  requiring  the  surrender  of  possession 
of  the  premises  was  not  served  upon  him 
(Schnittger  v.  Rose  [Cal.]  73  Pac.  449).  and, 
the  lease  not  forbidding  an  assignment,  he 
certainly  had  the  legal  right  to  assign  it,  and 
deliver  possession  of  the  premises  to  the  as- 
.slgnee,  at  any  time  before  service  of  the  no- 
tice to  quit.  Having  so  done,  and  not  there- 
after being  either  a  tenant  or  In  possession 
of  any  part  of  the  premises,  he  could  not 
be  guilty  of  an  unlawful  detainer,  for  one 
can  be  guilty  of  unlawful  detainer  only 
"when  he  continues  in  possession  in  person 
or  by  subtenant,"  of  the  property,  or  some 
part  thereof,  after  service  upon  him  of  the 
notice  to  surrender  possession.  Such  is  the 
express  provision  of  our  statute.  Not  being 
guilty  of  an  unlawful  detainer,  he  could  not 
be  liable  for  damages  in  the  summary  pro- 
ceeding provided  by  statute  therefor,  for  the 
only  damages  recoverable  In  such  a  proceed- 
ing are  the  damages  caused  by  the  unlaw- 
ful detainer.  Code  Civ.  Proc.  i  1174.  For 
such  damages  as  may  have  been  suffered  by 
plaintiff  by  reason  if  any  breach  of  the  cove- 
nants of  the  lease  by  Sladky  while  he  was  a 
tenant  under  the  lease  and  lawfully  In  pos- 
session of  the  premises  thereunder,  plaintiff 
must  resort  to  the  ordinary  action,  and  can- 
not take  advantage  of  the  summary  proceed- 
ing, designed  solely  to  enable  him  to  speed- 
ily recover  possession  of  the  demised  prem- 
ises and  put  an  end  to  the  lease.    It  is  well 


settled  that  this  proceeding  can  be  resorted 
to  only  In  the  cases  and  by  and  against  the 
parties  mentioned  in  the  statute.  Martel  v. 
Meehan,  63  Cal.  47.  The  statute  is  so  plain 
and  unambiguous  that  It  is  unnecessary  to 
cite  authorities  in  support  of  the  proposition 
that  an  assignee  who  has  assigned  the  lease 
and  delivered  possession  of  the  demised  prop- 
erty to  his  assignee,  prior  to  the  service  of 
the  notice  to  quit,  does  not  come  within  Its 
terms.  As  was  said  in  the  early  case  of 
Reed  v.  Grant,  4  CaL  176:  "In  such  an  ac- 
tion the  'holding  over'  is  in  fact  the  founda- 
tion of  the  action,  and  must  necessarily  be 
proved,  like  any  other  substantive  fact.  If 
this  proof  can  be  dispensed  with,  then  any 
one  may  be  called  on  to  answer  in  like  man- 
ner for  the  wrongful  holding  over  of  prem- 
ises which  he  may  at  one  time  have  been 
in  possession  of."  See,  also,  Stelnback  v. 
Krone,  36  Cal.  309,  310.  Under  these  cir- 
cumstances, it  is  immaterial  whether  or  not 
the  evidence  was  conflicting  in  regard  to  oth- 
er matters.  The  uncontradicted  evidence  and 
the  unattacked  findings  as  to  the  assignment 
and  delivery  of  possession  of  Sladky  prior  to 
the  service  of  notice  to  quit  conclude  the 
case  in  his  favor  so  far  as  the  question  of 
sufliclency  of  evidence  Is  concerned,  and  the 
trial  court  could  not  grant  a  new  trial  as  to 
him  on  the  ground  of  insufSciency  of  the  evi- 
dence. 

No  other  legal  ground  for  the  granting  of 
a  new  trial  as  to  Sladky  appears  in  the  rec- 
ord. 

It  is  ordered  that  the  order  granting  plain- 
tiCTs  motion  for  a  new  trial  be,  and  the  same 
is,  so  far  as  it  affects  the  defendant  Sladky. 
hereby  reversed. 

We  concur:  BBATTY,  C.  J.;  SHAW,  J.; 
LORIGAN,  J.;  HENSHAW,  J.;  VAN 
DYKE,  J. 


041  Cal.  era) 

AMERICAN  FIRE  INS.  CO.  OF  PHILADEL- 
PHIA V.  HART.     (S.  P.  2,863.) 

(Supreme  Court  of  Califoruia.     Jan.  19,  1904.) 

FIRE  INSURANCB-PROCURINO  ISSUANCE  OF 
POLICY  BY  FALSE  REPRESENTATION  AS  TO 
AUTHORITY— MEASURE    OF   DAMAGES. 

1.  Where  a  person  falsely  represents  himself 
to  a  fire  insurance  company  as  an  anthorized 
agent  of  a  property  owner  for  the  purpose  of 
procuring  insurance  on  the  property,  the  meas- 
ure of  damages,  in  an  action  by  the  compan; 
for  the  false  representation,  is  the  actual  ex- 
pense to  the  insurance  company  of  making,  is- 
suing, and  delivering  the  poUcy. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Wm»  R.  Daingerfield. 
Judge. 

Action  by  the  American  B^re  Insurance 
Company  of  Philadelphia  against  W.  H.  H. 
Hart.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  motion  for  a  new  trial 
defeiidiiut  appeals.    Reversed. 
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Alyett  R.  Cotton,  for  appellant  A.  D, 
D'Ancona,  for  respondent 

HAYNES,  0.  The  defendant  appeals  from 
tbe  Judgment,  and  also  from  an  order  deny- 
ing his  motion  for  a  new  trial. 

The  plaintiff  is  a  corporation  doing  busi- 
ness as  a  fire  Insurance  company  in  this 
state.  Its  complaint  in  this  action  alleged, 
in  substance,  ttiat  the  San  Justo  Mining 
Company  is  a  corporation  doing  business  in 
tUs  state,  having  its  principal  place  of  busi- 
ness in  San  Froncisco;  that  on  December  12, 
1898,  the  defendant  requested  the  plaintiff  to 
issue  to  said  mining  company  a  policy  of 
fire  insurance  for  the  period  of  one  year  from 
noon  of  that  date,  in  an  amount  not  exceed- 
ing $17,000,  upon  certain  property  of  which 
it  was  the  owner;  that  at  and  before  the 
time  of  making  said  request,  defendant  rep- 
resented to  the  plaintiff  that  be  was  the 
agent  of  said  mining  company,  and  was  au- 
thorized by  it  to  procure  said  policy  for  it 
and  agreed,  on  its  behalf,  that  it  would  pay 
to  plaintiff,  as  the  consideration  and  premi- 
um of  said  policy,  the  sum  of  $367.50;  that 
relying  upon  said  statement  of  the  defend- 
ant plaintiff  issued  said  policy;  "that  de- 
fendant as  a  matter  of  fact,  was  unauthor- 
ized by,  and  did  not  have  authority  from, 
said  San  Justo  Mining  Company  to  procure 
or, request  the  issuance  of  said  policy,  and 
defendant  knowingly  exceeded  his  authority 
in  procuring  the  issuance  thereof  by  plain- 
tiff"; that  said  mining  company  has  failed 
and  refused  to  pay  said  money,  or  any  part 
thereof;  and  that  by  said  acts  of  defendant 
plaintiff  has  l>een  damaged  in  the  sum  of 
$390,  with  interest  from  December  12,  1898, 
and  prayed  judgment  therefor.  Defendant's 
demurrer  to  the  complaint  for  want  of  facts 
and  for  uncertainty  was  overruled,  and  he 
thereupon  answered,  putting  in  issue  all  its 
allegations.  TTpon  the  trial  the  court  found 
for  the  plaintiff  that  defendant  ijequested 
the  issuance  of  the  policy;  "that  at  and 
previous  to  the  time  of  making  said  request 
defendant  represented  and  stated  to  the 
plaintiff  that  he  was  the  agent  of  said  San 
Justo  Mining  Company,  and  was  authorized 
by  It  to  procure  said  policy  of  it;  that  de- 
fendant agreed  on  behalf  of  said  corporation 
that  it  would  pay  to  plaintiff,  as  the  consid- 
eration and  premium  for  said  policy,  the  sum 
of  $307.50  on  said  12th  day  of  December, 
1898;  that  defendant  was,  as  a  matter  of 
fact  unauthorized  by,  and  did  not  have  au- 
thority from,  said  San  Justo  Mining  Compa- 
ny to  procure  or  request  the  issuance  of  said 
policy,  and  defendant  knowingly  exceeded 
his  authority  in  procuring  the  issuance  there- 
of by  plaintiff;  that  said  San  Justo  Mining 
Company  has  failed  and  refused  to  pay  said 
sum  of  $307.50,  or  any  part  thereof;  that 
by  the  aforesaid  acts  of  defendant  plaintiff 
was  damaged  in  said  sum  of  $307.50." 

The  material  questions  In  the  case  are 
raised  by  demurrer  to  the  complaint,  by  the 


contention  that  the  findings  do  not  support 
the  Judgment  and  by  motion  for  a  new  trial 
upon  the  ground  of  the  Insufficiency  of  the 
evidence  to  Justify  the  findings,  and  errors 
of  law  occurring  upon  the  trial.  The  prin- 
cipal questions  presented  are,  however, 
whether  the  defendant  incurred  any  liability, 
and,  it  so,  what' is  the  measure  of  his  liabil- 
ity? 

It  is  distinctly  alleged  and  found  "that  de- 
fendant as  a  matter  of  fact,  was  unauthor- 
ized by,  and  did  not  have  authority  from, 
the  San  Justo  Mining  Company  to  procure  or 
request  the  Issuance  of  said  policy."  Upon 
this  allegation  and  finding,  it  is  clear  that  no 
liability  upon  or  under  the  policy  ever  ex- 
isted against  the  plaintiff;  nor  does  It  appear 
that  any  claim  or  liability  upon  it  has  ever 
been  asserted,  either  by  the  mining  company 
or  the  defendant  or  other  person.  It  was  a 
mere  failure  to  effect  a  valid  contract  of  in- 
surance, which  would  have  entitled  the  plain- 
tiff to  receive  from  the  mining  company  the 
amount  of  premium  or  charge  for  an  insur- 
ance, and  which,  if  valid,  would  have  fixed 
upon  the  plaintiff  the  duty  and  liability  to 
pay  the  amount  of  all  loss  and  Injury  by  fire 
which  might  have  accrued  to  the  property  of 
the  mining  company  during  the  term  of  the 
policy.  The  policy  being  void,  no  risk  or 
liability  was  created  or  existed  against  the 
plaintiff.  It  Is  not  contended  by  the  plain- 
tiff that  the  defendant  Is  liable  to  it  for  the 
sum  of  $307.50  as  a  premium  or  considera- 
tion for  an  insurance  of  the  property  describ- 
ed in  the  policy,  for  the  policy  was  void,  and 
no  liability  was  created;  but  it  is  contended 
that  plaintiff  was  injured  to  that  amount, 
and  is  entitled  to  that  sum  as  damages,  be- 
cause "Its  liability— its  chances  of  loss— were 
exactly  the  same  as  if  Hart's  act  had  been 
authorized."  But  the  property  of  the  min- 
ing company  was  not  insured  by  the  plain- 
tiff. The  mining  company  did  not' authorize 
the  Insurance,  nor  ratify  Hart's  act,  but  in- 
sured its  property  In  another  company,  and 
no  risk  was  created  against  or  Incurred  by 
the  plaintiff,  and  it  is  conceded  by  plaintiff- 
that  its  "damage  is  the  value  of  the  risk  in- 
curred." If  no  risk  was  incurred  by  the 
plaintiff,  it  followed  that  no  damages  were 
suffered,  or  at  least  none  that  are  alleged  In 
the  complaint  or  specified  in  the  finding.  If 
insurance  companies  could  sell  policies  at 
their  usual  rates  which  Justified  their  liabili- 
ty for  the  risk  of  loss,  but  which  created  no 
liability  for  the  loss  if  it  should  occur,  It 
would  evidently  be  a  safe  and  profitable  busi- 
ness. The  premium  agreed  to  be  paid  bears 
no  Just  relation  to  the  Injury  suffered,  and  It 
is  therefore  not  the  proper  measure  of  the 
plaintiff's  damage. 

Conceding,  however,  that  the  plaintiff 
would  be  entitled  to  some  damage  by  reason 
of  the  representations,  we  are  of  the  opinion 
that  the  finding  on  that  point  is  not  sustain- 
ed by  the  evidence.  The  profit  which  the 
plaintiff  would  have  made  by  reason  of  the 


Digitized  by 


Google 


»3G 


75  PACIFIC  RBPOKTBE. 


(Cal, 


excess  of  the  premium  over  the  actual  cost 
of  the  Insurauce,  in  case  of  such  a  policy,  is 
not  the  ti-ue  measure  of  damage.  The  plain- 
tiff simply  failed  to  obtain  the  opportunity 
of  issuing  a  valid  policy  and  receiving  the 
premium  therefor.  It  the  defendant  bad  not 
made  the  representations  as  claimed,  but 
bad  informed  plaintiff  of  his  want  of  author- 
ity, it  by  no  means  follows  that  the  plaintiff 
would  have  succeeded  in  finding  tbe  person 
who  was  authorized  by  the  mining  company 
to  act  in  that  behalf,  and  would  have  suc- 
ceeded in  inducing  such  person  to  pay  tbe 
premium  and  accept  the  policy.  The  repre- 
r#ntatlon8  of  the  defendant  were  therefore 
Qot  the  proximate  cause  of  the  failure  to 
obtain  the  premium,  nor  of  tbe  resulting  loss 
of  profit  The  only  proximate  result  of  the 
representations  shown  was  the  issuance  of  a 
policy  which  was  .without  legal  force  or  effect, 
and  the  only  loss  proximately  caused  would  be 
the  actual  expense  to  the  plaintiff  of  making, 
issuing,  and  delivering  the  policy.  There 
was  no  evidence  of  such  expense,  and  the 
finding  that  the  plaintiff  was  damaged  in  the 
sum  of  $367.50  is  not  sustained. 

Our  conclusions  upon  the  question  discus- 
sed render  it  unnecessary  to  discuss  tbe  al- 
leged errors  occurring  in  the  rulings  upon 
the  questions  of  evidence  during  the  trial. 

The  Judgment  and  order  appealed  from 
;k.hould  be  reversed. 

We  concur:    GRAY,  C;   CHIPMAN.  C. 

For  the  reasons  given  in  tbe  foregoing 
opinion,  the  judgment  and  order  appealed 
irom  are  reversed:  ANGELLOTTli  J.; 
SHAW,  J.;    VAN  DYKE,  J. 


(141  Cal.  615) 

VALENTINE  et  al.  v.  POLICE  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO et  al.    (_S-  F:  2,773.)» 
(Supreme  Court  of  California.    Jan.  15,  1904.) 

CERTIORARI— PROHIBITION— REMEDY    BY    AP- 

FKALr-MlNISTERlAL  ACTS— PRK- 

VBNTIVB  RELIEF. 

.  1.  Under  Code  Civ.  Proc.  §  1067  et  seq.,  pro- 
viding for  writs  of  certiorari  wheu  there  is  no 
remedy  by  appeal,  certiorari  will  not  lie  to  the 
police  court  to  determine  the  validity  of  an 
ordinance  on  which  a  conviction  was  based,  and 
tbe  suHleiency  of  the  complaint  and  judgment, 
but  such  subjects  are  determinable  ou  appeal 
from  the  conviction,  and  cannot  be  reviewed  on 
certiorari,  though  the  right  to  appeal  has  been 
lost  by  laches,  or  where  an  appeal  has  been 
hoard  and  decided  adversely  to  appellant. 

2.  Prohibition  cannot  be  resorted  to  where 
there  is  a  plain,  speedy,  and  adequate  remedy 
)f  appeal. 

3.  Prohibition  will  not  lie  to  review  aa-  order 
for  the  issuance  of  a  bench  warrant  after  con- 
viction, although  it  be  conceded  that  no  appeal 
lies  from  such  order,  for  the  bench  warrant  is- 
sues as  of  conrse,  and  as  a  merely  ministerial 
act,  if  the  conviction  be  valid,  and  the  validity 
of  the  conviction  can  only  be  determined  by 
appeal. 

4.  Prohibition  is  a  writ  for  preventive  relief, 
«nd  is  not  a  writ  of  review;  nor  will  it  serve  as 

■Rehearing  denied  February  13,  1904. 

f  2.  Sm  ProhlUitlpii,  vol.  40,  Cent.  Rig.  {  6. 


a  second  appeal,  after  the  adverse  determiaa- 
tiou  of  the  only  appeal  given  by  statnte. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court  of  City  and 
County  of  San  Francisco;  Wm.  P.  Lawlor, 
Judge. 

Petition  for  writs  of  certl<«ari  and  pro- 
hibition by  W.  D.  Valentine  and  others 
agaUist  the  police  court  of  tbe  city  and  coun- 
ty of  San  Francisco  and  Hon.  Geo.  H.  Ca- 
baniss,  Jpdge  thereof.  From  a  Judgment  for 
defendants,  plaintiffs  appeal.    Atlirmed. 

Geo.  D.  Collins,  for  appellants.  Job.  F. 
Coffey,  for  respondents. 

GRAY,  C.  A  petition  was  filed  in  tbe 
court  below  for  writs  of  certiorari  and  pro- 
hibition. On  demurrer  to  this  petition  the 
defendant  bad  Judgment  Plaintiffs  appeal 
from  tbe  Judgment. 

From  the  petition  it  appears  that  the  plain- 
tiffs were  tried  and  convicted  in  the  defend- 
ant court  of  the  crime  defined  in  Order  Na 
1,587,  ${  1,  34,  of  the  board  of  supervisors 
of  the  city  and  county  of  San  Francisco.  Tbe 
Judgment  was  that  the  defendants  each  pay  a 
fine  in  a  given  gum,  and  that  in  default  of 
payment  they  be  imprisoned,  etc.  It  further 
appears  that,  after  the  conviction  had  in  the 
police  court,  tbe  case  of  the  plaintiffs  herein 
and  defendants  therein  was  appealed  to  the 
superior  court  and  tbe  Judgment  was  affirm- 
ed. Thereafter  bench  warrants  were  issued 
by  the  poUce  Judge  for  tbe  arrest  and  im- 
prisonment of  defendants  tbereln  to  satisfy 
said  Judgments.  The  purpose  of  this  action 
is  to  have  it  declared  that  tbe  said  Judgments 
and  bench  warrants  are  In  excess  of  the 
Jurisdiction  of  the  police  court,  and  that  said 
Judgments  and  warrants  be  annulled.  It  is 
accordingly  here  urged  that  the  ordinance 
upon  which  the  prosecution  was  based  was 
void  for  several  different  reasons,  that  tbe 
complaint  filed  in  tbe  police  court  did  not 
state  any;  offense,  and  that  tbe  Judgments  of 
tbe  police  court,  and  the  warrant  based  there- 
on, are  also  void.  All  these  questions  were 
tbe  proper  subject  of  investigation  and  de- 
termination upon  the  appeal  taken  to  the 
superior  court  And  it  is  not  the  purpose  of 
tbe  law  that  these  same  questions  should  be 
reinvestigated  and  redetermined  by  tbe  So- 
preme  Court  or  by  any  other  court  npon  ap- 
plication for  a  writ  of  certiorari  or  prohibi- 
tion, or  upon  an  application  tor  both  of  those 
writs.  Tbe  writ  of  certiorari  Issues  only  in 
cases  where  there  is  no  remedy  by  appeal. 
Code  Civ.  Ppoc.  {  1067;  White  v.  Superior 
Court  110  Cal.  54,  42  Pac.  471.  And  this 
rule  applies  with  equal  force  where  tbe  right 
of  appeal  has  been'  lost  by  laches.  Faut  y. 
Mason,  47  Cal.  7;  Bennett  v.  Wallace,  43 
Cal.  25.  It  is  equally  clear  that  the  rule  con- 
tinues to  apply  after  tbe  appeal  has  been 
heard  and  determUied,  as  in  this  case,  ad- 
versely to  appellants.  "The  statute  [section 
10C7,  Code  Civ.  Proc]  was  intended  to  sup- 
ply a  remedy  where  none  existed  In  the  first 
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instance."  Bennett  v.  Wallace,  supra.  It 
was  never  Intended  that  it  slioiild  be  sub- 
stituted for  an  appeal.   Faut  v.  Mason,  supra. 

It  is  also  settled  that  prohibition  cannot  be 
resorted  to  where,  as  here,  there  is  a  plain, 
speedy,  and  adequate  remedy  by  appeal. 
White  V.  Superior  Court,  110  Cal.  54,  42  Pac. 
471.  But  appellant  contends  that  the  law 
does  not  give  an  appeal  from  the  order  of 
the  police  court  directing  the  issuance  of  the 
bench  warrants.  Let  this  be  granted  for  the 
sake  of  argument,  and  yet  no  theory  is  pre- 
sented to  us  upon  which  the  order  for  the 
bench  warrant,  or  the  bench  warrant  itself, 
can  be  held  invalid,  without  a  review  of  the 
judgment,  and  a  determination  that  the  lat- 
ter is  void.  Unless  we  can  review  the  case, 
and  determine  that  the  Judgment  is  invalid, 
we  must  proceed  ppon  the  theory  that  it  is 
valid;  and,  its  validity  being  admitted,  the 
tench  warrant  is  also  valid.  Indeed,  the 
issuance  of  the  bench  warrant  follows  of 
necessity  upon  the  affirmance  of  the  Judg- 
ment upon  an  appeal,  and  no  Judicial,  func- 
tion is  thereby  brought  Into  exercise,  but  it 
Is  a  mete  ministerial  act.  The  writ  will  not 
Issne  to  restrain  an  act  unless  it  involves  the 
exercise  of  Judicial  functions.  2  Bailey  on 
Jurisdiction,  "J  449;  Hull  v.  Superior  Court, 
63  Cal.  179.  The  case  of  Terrill  v.  Superior 
Court  (Cal.)  60  Pac.  38,  is  cited  to  uphold 
the  right  to  prohibition  herein.  In  that  case 
no  Judgment  had  been  entered  against  the 
petitioner,  and  It  was  sought  by  prohibition 
to  prevent  the  entry  of  a  Judgment;  it  plain- 
ly appearing  that  the  court  had  no  power  or 
JurLsdlction  to  enter  such  Judgment.  The 
court  held  that  the  remedy  by  appeal  given 
by  the  statute  was  not  adequate,  because  it 
was  not  sufficiently  speedy.  In  that  case  the 
bearing  in  this  court  was  upon  an  original 
petition.  The  case  before  us  is  different  from 
the  Terrill  Case  in  several  respects.  The 
most  material  diCTerence  is  that  here  the 
Judgment  has  already  been  entered,  and  has 
been  reviewed  on  appeal  and  affirmed  by  the 
conrt  of  last  resort.  The  writ  of  prohibition 
is  confined  to  preventive  relief,  and  is  not 
intended  as  a  writ  of  review,  nor  is  it  con- 
templated by  the  law  that  It  shall  serve  the 
purpose  of  a  second  appeal  after  a  party  has 
already  availed  himself  of  the  only  appeal 
given  him  under  the  statute.  Kie  Judgment 
here  attacked  has  become  a  fixed  Judicial  de- 
termination. This  writ  will  not  issue  "to 
prevent  Judicial  acts  already  done."  Hull  v. 
SiqM>rior  Court,  63  Cal.  179;  2  Bailey  on  Ju- 
risdiction, fj  480,  481.  "This  writ  te  not  the 
appropriate  one  to  secure  the  annulment  of 
proceedings  already  had."  More  v.  Superior 
Court,  64  Cal.  345,  28  Pac.  117. 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:    HATNES,  a;  COOPER,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  is  affirmed:     SHAW,  J.; 
AXGELLOTTI,  J.;  VAN  DYKE,  J. 
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(Supreme  Court  of  California.    Jan.  23,  1904.) 

CRIMINAL  LAW— CRIME  AGAINST  NATURB-AT- 
TEMPT  —  ASSAULT  —  STATUTES  —  AMENDING 
AND  REVISING  ACTS— SUFFICIENCY  OP  TI- 
TLE. 

1.  Act  April  9,  1880,  entitled  "An  act  to 
amend  sectious  [numbering  consecutively  108 
sections]  and  to  repeal  sections  9tJU  and  liXio  of 
the  Penal  Code,  and  to  add  a  new  section  there- 
to, to  be  known  as  section  809,  to  provide  for 
prosecutions  by  information,  and  to  adapt  the 
provisions  of  said  Code  thereto,"  each  section 
anieudcd  reading,  "Section  |  number]  of  the 
Penal  Code  is  hereby  amended  so  as  to  read  as 
follows,"-  is  an  amendment  of  the  Penal  Code, 
and  not  a  revision  thereof,  so  that  a  republica- 
tion of  the  entire  Code  was  not  required  by 
Const,  art.  4,.  §  24,  providing  that  no  law  shall 
he  revised  by  reference  to  its  title,  but  the  act 
revised  shall  be  re-enacted  and  published  at 
length  as  revised.  , 

2.  The  title  sufficiently  embraces  the  subject 
of  the  act.  within  Const,  art.  4.  §  24,  providintt 
that  every  act  shall  embrace  hut  one  subject, 
which  shall  be  sufiiciently  expressed  in  the  ti- 
tle. 

3.  The  crime  against  nature  being  one  punish- 
able by  imprisonment  in  the  state's  prison.  Pen. 
Code,  S  664,  providing  that  a  person  who  at- 
tempts to  commit  a  crime  so  punishable,  but 
fails,  or  is  prevented  or  interrupted  in  the  per- 
petration thereof,  is  punishable  for  said  attempt, 
is  applicable  to  the  crime  against  nature. 

4.  Assault  is  not  an  element  of  the  crime 
against  nature,  or  of  au  attempt  to  commit  the 
same,  when  the  victim  is  not  a  human  being. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Nevada  County; 
F.  T.  Nilon,  Judge. 

James  Gates  was  convicted  of  committiug 
an  attempt  to  commit  an  infamous  crime 
against  nature,  and  appeals.    Affirmed. 

Geo.  D.  Buckley,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  E.  B.  Power,  Dep.  Atty.  Gen., 
and  Geo.  L.  Jones,  Dist.  Atty.,  for  the  People. 


CHIPMAN,  C.  This  is  an  appeal  from  the 
Judgment  of  conviction  upon  an  Information 
charging  the  commission  of  the  infamous 
crime  against  nature.  The  verdict  was  guilty 
of  an  attempt  to  commit  the  crime  cliarged. 
Defendant  appeals  from  the  Judgment,  and 
contends  that  his  motion  in  arrest  of  Judg- 
ment, which  was  refused,  should  have  been 
granted. 

1.  It  is  claimed  that  the  act  approved  April 
9,  1880,  is  unconstitutional  and  void.  It  is 
entitled  "An  act  to  amend  sections  [then 
follow  108  sections  of  the  Penal  Code,  num- 
bered consecutively  as  they  there  occur] 
and  to  repeal  sections  969  and  1025  of 
the  Penal  Code,  and  to  add  a  new  section 
thereto,  to  be  known  as  section  809,  to  pro- 
vide for  prosecutions  by  information,  and  to 
adapt  the  provisions  of  said  Code  thereto." 
Amendments  Pen.  Code  1880,  p.  10,  c.  47. 
The  contention  is,  first,  that  the  act  is  a 
revision  of  the  Penal  Code,  and  hence  requir- 
ed a  republication  of  the  entire  Code;  second, 
that  section  809  added  another  subject  to 
the  Code,  making  two  subjects  treated  of  in 
the  amendment,  only  one  of  which,  is  ex- 
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pressed  In  the  title;  third,  that  section  1159 
<one  of  the  amended  sections)  Is  InoperatlTe 
and  void  so  far  as  It  relates  to  prosecutions 
by  Information,  becanse  the  act  itself  is  void. 
The  provision  of  the'  Constitution  Involved 
Is  section  24,  art  4:  "Every  act  shall  em- 
brace but  one  subject,  which  subject  shall 
be  sufficiently  expressed  In  Its  title.  •  •  • 
No  law  shall  be  revised  or  amended  by  ref- 
erence to  Its  title;  but  In  such  case  the  act 
revised  or  sections  amended  shall  be  re-enact- 
ed and  published  at  length  as  revised  or 
amended."  We  do  not  think  the  act  before 
us  Is  anything  more  than  what  its  title  de- 
clares It  to  be,  viz.,  "An  act  to  amend"  the 
sections  named  and  "to  repeal"  certain  sec- 
tions named  and  "to  add  a  new  section"  to 
the  Penal  Code.  It  is  In  no  sense  a  revision 
of  the  entire  Code,  Beach  v.  Von  Detten 
(Cal.)  73  Pac.  187,  Is  not  unlike  the  present 
case,  and  Is  decisive  of  It  Here  each  section 
of  the  act  amending  any  one  section  reads: 
"Section  [giving  the  number]  of  the  Penal 
Code  is  hereby  amended  so  as  to  read  as 
follows."  The  repenllng  sections. of  the  act 
referred  also  to  the  said  Code  and  so  in 
adding  the  new  section  809.  In  Lewis  v. 
Dunne,  134  Cal.  291,  66  Pac.  478,  55  L.  B. 
A.  833.  86  Am.  St  Rep.  257.  the  attempt 
made  was  a  revision  of  the  Code  of  Civil 
Procedure.    That  case  does  not  aid  appellant 

2.  The  point  that  the  title  does  not  em- 
brace the  subject  of  the  act  seems  to  be  met 
by  People  v.  Parvin,  74  Cal.  549,  16  Pac.  490, 
referred  to  and  commented  upon  In  Beach 
V.  Von  Detten.  It  was  there  held  that  an 
act  entitled  "An  act  to  amend  section  3481 
of  the  Political  Code  sufficiently  expresses 
the  subject  of  the  act  and  meets  the  require- 
ments of  the  Constitution."  The  act  of  May 
12,  1881,  is  entitled  "An  act  to  amend  sec- 
tion 3713  of  the  Political  Code  and  to  provide 
for  the  levy  of  the  tax  for  state  purposes. 
•  •  •"  Held,  In  S.  P.  &  N.  N.  R.  R.  Co. 
V.  State  Board,  60  Cal.,  at  page  34.  to  ex- 
press the  subject  of  the  act  From  what  has 
been  said  It  follows  that  section  1159  amended 
by  the  act  is  operative. 

3.  It  is  contended  that  sections  663,  664, 
Pen,  Code,  "apply  exclusively  to  prosecutions 
for  attempts  to  commit  crime,  and  not  for  the 
crime  Itself,"  and  that  the  court  erred  in 
instructing  the  Jury  that  "a  person  who  at- 
tempts to  commit  a  crime,  but  fails,  or  Is 
prevented  or  intercepted  in  the  perpetration 
thereof,  is  punishable  for  said  attempt"  The 
Instruction  is  in  the  language  of  the  Code 
(section  664),  and  the  case  falls  within  one  of 
the  classes  of  offenses  mentioned  therein, 
namely,  an  offense  punlsbable  by  imprison- 
ment in  the  state  prison.  The  instruction 
was  not  error. 

4.  It  is  urged  that  an  attempt  to  commit 
the  offense  Involved  an  assault  and  must  be 
directed  against  a  person;  citing  People  v. 
HIckey,  109  Cal.  275.  41  Pac.  1027.  In  that 
case  the  trial  court  refused  to  instruct  the 
jury  that  the  defendant  might  be  convicted 


of  a  simple  assault  The  court  held  here 
that  the  instructions  should  have  been  g^ven. 
In  that  case  it  was  held  that  the  offense  of 
assault  Is  an  element  of  the  crime  when  com- 
mitted on  a  human  being,  but  not  so  when 
the  victim  Is  not  a  human  being.  If,  there- 
fore, assault  is  not  an  element  of  the  crime 
here  charged,  It  must  follow  that  It  is  not  an 
element  of  the  offense  Involved  In  the  at- 
tempt to  commit  the  crime.  It  was  not  ei^ 
tor  to  refuse  the  instruction. 

6.  The  Instructions  asked  by  defendant  and 
refnsed  were  based  upon  the  wroneous  as- 
sumption that  defendant  could  not  be  con- 
victed of  an  attempt  to  commit  the  crime 
charged.  Besides,  the  court  elsewhere  fully 
instructed  the  Jury  upon  the  doctrine  of 
reasonable  doubt  and  also  npon  the  remain- 
ing question  involved  In  the  rejected  Instruc- 
tions. 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:    SMITH,  C;  GRAY,  O. 

I 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  is  affirmed:  SHAW,  J.; 
ANQELLOTTI,  J.;  VAN  DYKE,  J. 


(141  Cal.  631) 
PEOPLE  V.  TESHARA.     (Cr.  1,013.) 
(Supreme  0>art  of  California.    Jan.  16,  1904.) 

MURDER— CROSS-BXAMINAI'ION  07  ACCUSED. 
1.  The  evidence  of  the  pmsecntion  in  a  mur- 
der case  set  forth  the  events  in  a  saloon,  at 
cards,  between  the  accused,  deceased,  and  two 
others,  culminating  in  the  murder.  Accused  tes- 
tified on  his  own  behalf,  beginning  bis  account 
at  a  time  later  in  the  evening  than  the  evi- 
dence of  the  prosecution  first  referred  to.  Held, 
that  he  might  properly  be  cross-examined  as  to 
the  whole  traosaction,  including  matters  oc- 
curring before  the  time  as  to  which  he  testified. 

In  Banc  Appeal  from  Superior  Court  San- 
ta Cruz  County;  W.  M.  Conley,  Judge. 

Joseph  Tesbara  was  convicted  of  murda 
In  the  second  degree,  and  appeals.    Affirmed. 

For  former  opinion,  see  66  Pac.  798. 

Carl  E.  Lindsay,  for  appellant  U.  S.  Webb, 
Atty.  Gen.,  and  BenJ.  K.  Knlgbt  Dist  Atty., 
for  the  People. 

SHAW,  J.  The  defendant  appeals  from  a 
Judgment  of  conviction  of  murder  in  the  sec- 
ond degree  and  from  an  order  denying  his 
motion  for  a  new  trial.  The  error  assigned 
is  that  upon  the  trial  the  court  allowed  the 
prosecution  in  the  cross-examination  of  the 
defendant  to  ask  questions  not  relating  to 
matter  testified  to  by  him  upon  the  examina- 
tion in  chief. 

There  was  no  evidence  for  the  prosecution 
showing  the  circumstances  of  the  homicide 
other  than  that  contained  in  the  dying  decla- 
ration of  the  deceased,  Garrett  D.  Loncks. 
He  was  a  saloon  keeper  in  Santa  Cruz.  Ac- 
cording to  this  declaration,  as  illustrated  by 
a  map  of  the  premises  introduced  in  evidence^ 
the  defendant  and  one  Manuel  Amaya  canM 
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into  his  saloon  on  the  evening  of  February 
10,  1900,  and  Teshara  asked  Loucks  to  play 
a  gnrae  of  pedro.  They  sat  down  in  the  card 
room  (which  was  Immediately  behind  the 
front  room  or  the  barroom,  as  It  is  called) 
and  played  twa  games.  Teshara  then  asked 
Amaya  to  play,  but  Amaya  said  he  did  not 
want  to  do  so,  and  about  that  time  Patrick 
Morrisey  came  into  the  saloon,  and  asked 
Teshara  to  take  a  drink  with  him.  The  two 
each  drank,  Morrisey  left,  and  Loucks  and 
Teshara  played  two  more  games  and  part  of 
another;  whereupon  Amaya,  who  was  sitting 
on  a  lounge  behind  Loucks,  struck  him  over 
the  head-  with  something  several  times,  and 
ran  for  the  front  door,  the  deceased  follow- 
ing him,  and  Teshara  following  behind  the 
deceased.  When  the  deceased  had  reached 
the  middle  of  the  front  room,  Amaya  shot 
him  In  the  breast,  and  Teshara,  being  still 
behind  Loucks,  called  out:  "Kill  him!  Kill 
him!  Don't  let  him  get  away."  Amaya  then 
fired  another  shot,  hitting  Loucks  in  the  ab- 
domen, and  he  fell.  Shortly  afterwards 
Loucks  was  found  in  the  saloon  badly  wound- 
ed. Two  days  afterwards  he  died  of-  the 
wounds.  There  was  other  testimony  to  the 
effect  that  Teshara  and  Amaya  had  been 
seen  together  on  that  evening  shortly  before 
the  homicide,  going  toward  the  saloon.  Mor- 
risey also  testified  that  he  entered  the  saloon 
and  treated  Teshara  to  a  drink,  as  stated  in 
the  dying  declaration. 

In  his  examination  In  chief  the  defendant 
testified  that  he  had  lived  In  Santa  Cruz  the 
greater  part  of  his  life;  that  he  knew  Patrick 
Morrisey,  and  remembered  that  Morrisey 
came  into  Loucks'  saloon  on  the  night  of 
February  10,  1900;  that  he  had  a  drink  with 
Morrisey  on  that  occasion;  that  Morrisey  left 
the  saloon;  that  two  or  three  minutes  after- 
wards the  defendant  himself  left  the  saloon 
and  went  to  bed,  leaving  Loucks  standing 
behind  the  bar  in  the  saloon,  alive,  uninjured, 
and  well,  and  that  he  did  not  again  see 
Loucks  that  night.  It  will  be  observed  that 
the  defendant  gave  no  testimony  whatever 
relating  to  any  occurrence,  in  the  saloon  or 
elsewhete,  before  the  entrance  of  Morrisey, 
and  that  his  relation  of  the  facts  occurring  at 
and  subsequent  to  Morrlsey's  entrance  cor- 
resi)onded  exactly  with  Morrlsey's  statements 
during  his  presence,  and  differed  entirely  from 
the  statements  in  the  dying  declaration  as  to 
what  took  place  after  Morrlsey's  departure. 
Upon  cross-examination  the  district  attorney 
began  by  asking  questions  relating  to  occur- 
rences In  the  saloon  prior  to  Morrlsey's  en- 
trance, to  which  objections  were  sustained 
by  the  court.  The  district  attorney  then  said: 
"I  think  I  ought  to  have  a  chance  to  show 
how  he  arrived  at  the  saloon,  and  who  was 
with  him  if  any  one,"  to  which  the  court 
said,  "I  think  you  will."  A  number  of  ques- 
tions  were  then  asked,  )n  answer  to  which 
the  defendant  testified  that  Patrick  Morrisey 
was  In  the  saloon  for  a  while;  that  after  the 
defendant  arrived  at  the  saloon  he  went  into 


the  card  room;  found  deceased  seated  at  a 
table  engaged  in  a  game  of  solitaire;  that 
they  greeted  each  other,  and  thereupon  the 
deceased  proposed  a  game  of  pedro  with  him. 
Many  of  the  questions  were  objected  to,  but 
two  questions  were  asked  which  elicited  the 
fact  that  Manuel  Amaya  was  in  the  saloon 
with  the  defendant  and  went  into  the  card 
room  with  him,  and  to  these  questions  there 
was  no  objection,  nor  was  there  any  motion 
to  strike  out  the  answers.  The  statement  as 
to  what  took  place  after  he  went  into  the 
card  room  was  given  in  ans'p'er  to  the  ques- 
tion: "What  did  you  do  after  you  got  Into 
the  card  room?"  During  the  answer  to  this 
question  one  at  two  minor  questions  were 
Interjected,  but  the  witness  continued  with 
his  answer  until  he  made  the  statement  that 
the  deceased  had  proposed  a  game  of  pedro; 
thereupon  the  court  inten-upted,  saying: 
"Strike  out  the  last  answer,  ruling  is  re- 
versed, and  the  objection  is  sustained.  You 
will  have  to  confine  yourself  to  matters 
brought  out  on  direct  examination.  The 
cross-examination  must  be  confined  to  those 
matters  and  nothing  else."  Thereafter  the 
cross-examination  proceeded  at  considerable 
length,  during  all  of  which  the  district  attor- 
ney was  rigidly  limited  to  facts  occurring  at 
and  after  the  time  when  Morrisey  entered 
the  saloon.  Many  of  the  questions  related  to 
occurrences  when  Morrisey  was  there  and 
afterwards  were  vigorously  objected  to  by 
the  defendant's  counsel.  We  think  there  is 
manifestly  no  error  in  these  questions.  The 
defendant  had  attempted  In  his  direct  exam- 
ination to  state  what  occurred  from  the  time 
Morrisey  entered  until  he  himself 'left  the 
saloon,  and  his  statements  as  to  facts  occur- 
ring after  Morrisey  left  Impliedly  contradict- 
ed the  dying  declaration  of  the  deceased.  It 
was  proper  cross-examination  for  the"  prose- 
cution to  ask  him  concerning  other  matters 
that  occurred  during  the  time  as  to  which 
he  testified,  and  which  he  did  not  mention 
in  his  direct  examination. 

With  respect  to  the  facts  elicited  at  the 
beginning  of  the  cross-examination  relating 
to  matters  occurring  before  the  entrance  of 
Morrisey,  we  are  of  the  opinion  that  what- 
ever there  was  of  the  evidence  thus  elicited 
that  was  injurious  to  the  defendant  was  cur- 
ed by  the  voluntary  testimony  of  the  defend- 
ant in  the  subsequent  cross-examination.  As 
to  the  evidence  showing  that  a  card  game 
was  proposed  by  Louche,  we  do  not  perceive 
that  it  was  harmful  or  material.  In  his 
cross-examination  relating  to  the  occurrences 
subsequent  to  Morrlsey's  entrance,  the  de- 
fendant testified  that  he  was  playing  the  last 
hand  in  a  card  game  at  a  table  in  the  card 
room  at  the  time  Morrisey  entered.  These 
facts  being  elicited,  it  was  not  particularly 
important  to  Inquire  how  long  he  had  pre- 
viously been  engaged  in  the  game,  nor  who 
proposed  it.  With  regard  to  the  presence  of 
Amaya  in  the  room,'  the  defendant  in  his  sub- 
sequent examination  volunteered  the  state 
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ment  that  Araaya  was  there  prior  to  the 
entrance  of  Morrtsey.  The  district  attorney 
bad  asked  him  some  questions  relating  to  the 
position  of  the  defendant  at  the  time  Mor- 
risey  entered  the  room.  Thereupon  this  ques- 
tion was  asked:  "Q.  Where  was  Manuel 
Amaya  at  this  time?"  An  objection  to  this 
question  was  properly  overruled,  as  the  time 
referred  to  was  the  time  of  Morrlsey's  en- 
trance. The  answer  was:  "Manuel  Amaya 
was  seated  in  a  chair  on  the  opposite  side 
of  the  table."  The  witness  was  then  asked: 
"This  has  reference  to  the  immediate  time 
that  Morrisey  came  in?"  to  which  he  an- 
swered: "Why  Amaya  was  not  there  at  all 
at  the  time  Patrick  Morrisey  came  in;  there 
was  no  one  there  outside  of  Mr.  Loncks  and 
I.  Mr.  Morrisey  made  the  third  ■  party." 
Neither  the  court  nor  counsel  could  foresee 
that  the  witness  would  misunderstand  the 
question  with  reference  to  the  whereabouts 
of  Amaya.  There  was  no  motion  to  strike 
out  the  answer,  and  hence  it  remained  as 
part  of  the  testimony,  and  fully  disclosed  to 
the  Jury  the  fact  that  Manuel  Amaya  had 
been  in  the  saloon  prior  to  the  entrance  of 
Patrick  Morrisey.  All  this  testimony,  of 
course,  to  some  extent  corroborated  fhe  dying 
declaration,  but  in  so  far  as  it  was  objected 
to  we  do  not  think  It  transcended  the  limits 
of  cross-examination. 

We  have  discussed  the  case  so  far  upon  the 
theory  that  any  inquiry  as  to  the  occurrences 
in  the  saloon  prior  to  Morrlsey's  entrance 
would  not  have  been  proper  cross-examina- 
tion. We  are  of  the  opinion,  however,  that 
the  limits  of  proper  cross-examination  were 
not  exceeded,  even  if  the  objections  made 
should  be  considered  as  properly  applying  to 
all  the  questions  with  respect  to  such  prior 
occurrences  which  were  answered  by  the 
defendant,  and  even  If  the  facts  disclosed 
were  material. 

The  statement  of  the  deceased  showed  that 
the  defendant  and  Amaya  had  entered  the 
saloon  together  that  evening,  and  had  re- 
mained there  until  after  Morrisey  departed; 
that  Amaya,  in  the  presence  of  Teshara,  then 
struck  and  shot  the  deceased;  that  Teshara 
encouraged  Amaya  to  kill  the  deceased, 
whereupon  Amaya  shot  again,  and  that  when 
Teshara  left  the  saloon  the  deceased  had  re- 
ceived his  death  wound  and  had  fallen  to  the 
floor.  Teshara's  direct  testimony  showed,  in 
effect,  that  he  did  noj:blng  in  the  saloon  ex- 
cept to  drink  with  Morrisey,  and  that  be 
went  away  a  few  minutes  afterward,  leav- 
ing Loucks  In  the  saloon  alone,  alive,  well, 
and  uninjured,  standing  behind  the  bar.  It 
was  equivalent  to  a  denial  of  all  the  facts 
stated  by  Loucks  as  occurring  after  the  de- 
parture of  Morrisey,  and  therefore  to  a  denial 
■of  any  part  in,  or  knowledge  of,  the  killing, 
and  of  any  participation  with  Amaya  in  the 
offense.  A  defendant  cannot,  by  testifying 
to  a  state  of  things  contrary  to  and  Incon- 
filstent  with  the  evidence  of  the  prosecution, 
thus  indirectly  denying  the  testimony  against 


him,  but  without  testifying  expressly  with 
relation  to  the  same  facts,  limit  the  cross- 
examination  to  the  precise  facts  concerning 
which  he  testifies.  He  can  be  cross-examin- 
ed with  respect  to  facts  or  denials  which  are 
necessarily  implied  from  the  testimony-ln- 
chief  as  well  as  with  respect  to  facts  which 
he  expressly  states.  And  be  cannot,  by  be- 
ginning his  narrative  at  a  particular  moment 
of  the  occurrence,  limit  the  cross-examination 
to  the  same  exact  period.  The  cross-exami- 
nation may  extend  to  the  whole  transaction, 
of  which  be  gives  a  part,  and  which  occurred 
in  immediate  connection  witb  the  part  be  re- 
lates, shortly  before  or  after,  and  in  which 
he  mpst  have  been  concerned,  or  of  which  he 
may  be  reasonably  supposed  to  have  had 
knowledge.  Therefore  it  was  proper  to  ask 
him  with  respect  to  things  which  occurred 
in  the  saloon  that  evening  after  he  entered 
and  in  his  presence  or  hearing,  and  also  con- 
cerning the  persons  who  were  with  him  at 
and  after  'the  time  of  his  arrival.  In  sub- 
stance and  effect  he  bad  denied  that  Amaya 
was  in  the  saloon  at  the  time  he  left.  It  was 
proper  to  show.  If  possible,  on  his  cross- 
examination,  that  Amaya  and  he  came  there 
in  company,  and  remained  there  together  for 
a  considerable  part  of  the  evening  preceding 
the  time  when  he  chose  to  begin  his  narrative 
of  events.  It  would  tend  to  some  extent  to 
show  that  Amaya  was  there  after  Morrisey 
departed,  and  to  contradict  to  that  extent 
bis  implied  denial  of  Amaya's  presence  there 
at  all  after  that  time.  Also  it  was  proper 
to  prove  the  previous  games  of  cards  to  Im- 
peach his  implied  denial  that  any  games 
were  played  Immediately  preceding  his  own 
departure.  Both  Loucks  and  Morrisey  said 
that  Morrisey  when  he  came  in  had  inter- 
rupted the  game  of  cards  at  which  Loucks 
and  defendant  were  engaged.  If  the  games 
bad  been  going  on  for  some  tiine  before  the 
interruption.  It  would  furnish  some  slight 
ground  for  an  inference  that  the  play  was  re- 
sumed after  Morrisey  left 

No  other  questions  are  presented  upon  the 
record.  It  is  therefore  ordered  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:  BBATTY,  C.  J.;  ANGES<- 
LOTTI,  J.:  LORIGAN,  J.;  HENSHAW,  J.; 
VAN  DYKE,  J. 


(141  Cal.  at) 
PEX3PLE  V.  CHUTNACUT.     (Cr.  1,059.) 
(Supreme  Court  of  Oalitomia.    Jan.  19,  1904.) 

GRAND  LARCKNT-CONTINUANCB— JUROR-COM- 
PETENCY—VOIR  DIRR  TESTIMONY— SUF- 
FICIENCY—APPEAL  AND  ERROR. 

1.  Defendant  was  charged  with  having.  In 
company  with  S.  and  others,  stolen  a  cow  at  a 
certain  time.  He  moved  for  a  continuance  on 
an  atfidavit  stating  that  two  witnesses  named 
therein  had  been  subpoenaed,  and  were  not  in 
atteudnnee,  and  that  he  expected  to  prove  Ijy 
them  that  at  the  time  of  the  alleged  larceny  S. 
was  three  or  four  miles  from  where  the  larceuj' 
was  committed.    The  affidavit  did  not  show  that 
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"the  witnesses  could  not  be  reached  by  attach- 
ment, nor  that  they  could  reasonably  be  ex- 
pected to  have  been  procured  if  the  court  had 
granted  the  motion.  Held,  that  the  overruling 
of  the  motion  was  not  cause  for  reversal. 

2.  Where  a  juror  is  made  to  say  on  the  voir 
dire  cross-examination  that  he  would  have  to 
be  satisfied  of  the  "innocence"  of  defendant,  in 
a  prosecution  for  grand  larceny,  before  he 
would  vote  for  hie  acquittal,  in  answer  to  a 
long  and  involved  question,  concerning  which 
the  cross-examiner  admitted,  in  answer  to  a 
question  by  the  court,  that  he  had  used  the  word 
"innocence"  therein  instead  of  "guilty"  by  mis- 
take, a  challenge  of  the  juror  on  that  ground  is 
not  sustained. 

3.  It  is  not  the  duty  of  the  Supreme  Court  to 
look  at  instructions  refused  and  given  at  certain 
folios  of  the  transcript  and  certain  sections  of 
the  Code  cited  by  counsel  in  order  to  discover 
■error  for  the  purpose  of  reversing  a  case. 

Commissionera'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Diego  Coun- 
tj;   N".  H.  Conklin,  Judge. 

Juan  Chutnacut  was  convicted  of  grand 
larceny,  and  appeals.    AflBrmed. 

Dadum  &  Escobar,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  O.  N.  Post,  Asst  Atty. 
<jen.,  for  the  People. 

COOPER,  C.  Defendant  was  convicted  of 
grand  larceny,  and  appeals  from  the  judg- 
ment and  order  denying  his  motion  for  a  new 
trial.  He  claims  that  the  court  erred  In  de- 
nying his  motion  to  postpone,  in  denying  bis 
challenge  to  a  juror,  and  In  regard  to  Instruc- 
tions given  and  refused. 

A  motion  for  the  postponement  of  a  case 
on  the  ground  of  the  absence  of  a  witness 
rests  very  much  In  the  discretion  of  the  trial 
court.  It  Is  only  In  a  plain  case  of  abuse  of 
such  discretion  that  we  would  Interfere.  The 
aflidavit  on  which  the  motion  was  based  stat- 
ed that  two  witnesses,  named  therein,  had 
been  subpoenaed  and  were  not  In  attendance; 
that  the  evidence  was  claimed  to  be  material 
for  the  reason  that  the  prosecution  claimed 
that  on  the  28th  day  of  February,  1903,  at 
about  6  o'clock  p.  m.,  the  defendant  and  one 
Syroymolt,  with  two  other  Indians,  stole  the 
cow  described  In  the  Information;  that  the  de- 
fendant expected  to  prove  by  the  absent  wit- 
nesses that  at  the  time  of  the  alleged  larceny 
Syvoymolt  was  at  their  house,  some  three  or 
four  miles  distant  from  the  place  where  the 
larceny  was  committed.  In  other  words,  the 
defendant  expected  to  prove  an  alibi  as  to  Sy- 
voymolt, but  Syvoymolt  was  not  a  defendant, 
and  was  not  being  tried.  The  evidence  was 
therefore  wholly  immaterial,  unless.it  might 
have  been  for  the  purpose  of  impeachment 
under  certain  conditions  that  might  have 
arisen.  Certainly,  where  the  conditions  must 
arise  during  the  trial  under  which  certain 
evidence  might  be  admissible  for  the  pur- 
IKwes  of  Impeachment,  the  court  did  not  abuse 
its  discretion  in  denying  the  continuance. 
Furthermore,  the  affidavit  did  not  show  that 
the  witnesses  could  not  be  reached  by  attach- 
ment, nor  that  they  could  reasonably  be  ex- 
pected to  have  been  procured  if  the  court  had 
granted  the  motion. 


The  court  did  not  err  in  refusing  to  allow 
the  defendant's  challenge  to  the  juror  Air- 
liart  on  the  ground  of  actual  bias.  In  cases 
where  the  evidence  Is  such  as  to  be  capable 
of  only  one  construction,  and  plainly  and 
clearly  shows  the  bias  of  the  juror,  the  action 
of  the  trial  court  in  disallowing  the  chal- 
lenge is  reviewable  here.  People  v.  Wells, 
100  Cal.  231,  34  Tac.  718;  People  v.  Scott,  123 
Cal.  434,  56  Pac.  102;  County  of  Mono  v. 
Planlgan,  130  Cal.  108,  62  Pac.  293. 

We  have  examined  the  record  fully,  and 
the  questions  and  answers  concerning  the 
qualifications  of  the  juror,  and  we  not  only 
find  the  evidence  sufficient  to  support  the 
view  taken  by  the  trial  court,  but  we  think 
the  challenge  was  properly  denied.  The  juror 
testified  that  he  would  not  convict  the  defend- 
ant on  any  less  evidence  than  if  he  were  a 
white  man;  that  he  had  no  prejudice  against 
him  nor  against  Indians ;  that  he  would  give 
the  defendant  the  benefit  of  any  reasonable 
doubt,  and  be  guided  by  the  instructions  of 
the  court.  Counsel  seem  to  lay  much  stress 
upon  the  tact  that  In  cross-examination  of  the 
juror  he  was  apparently  made  to  say  that  he 
would  have  to  be  satisfied  of  the  Innocence 
of  the  .defendant  before  he  would  vote  for  hla 
acquittal;  but  the  evidence,  when  fully  ex- 
amined, is  not  capable  of  such  construction. 
The  questions  and  answers  following  the 
part  claimed  to  show  the  juror  to  have  so  an- 
swered are  as  follows:  "Q.  Would  it  take  less 
evidence  to  convince  you  of  the  Innocence  of 
this  defendant  because  he  is  an  Indian?  A. 
No,  sir.  Q.  The  court  will  instruct  you  that, 
if  there  exists  in  your  mind  a  reasonable 
doubt  as  to  the  innocence  of  the  defendant, 
it  is  your  duty  as  a  Juror  to  so  vote.  •  That 
being  the  law,  and  you  having  convictions  to 
the  effect  that  you  would  not  vote  for  a  per- 
son's Innocence  unless  you  was  positively  con- 
vinced of  it,  would  that  law  binder  you  or 
impede  you  in  any  way  in  rendering  a  ver- 
dict, and  would  it  be  against  your  conscience 
to  vote  for  his  Innocence  because  you  was  not 
positively  convinced  of  it?  A.  I  would  do 
what  I  thought  was  right  In  my  own  mind. 
I  would  have  to  be  convinced  otherwise  from 
argument.  Q.  What  would  you  do  under 
those  conditions?  A.  I  do  not  understand 
tliat.  Q.  (Repeated  by  reporter.)  A.  No;  1 
think  not.  The  Court:  Do  you  mean  reason- 
able doubt  of  bis  Innocence  or  a  reasonable 
doubt  of  his  guilt?  Attorney  for  Defendant: 
I  should  have  said  reasonable  doubt  of  his 
guilt,  your  honor." 

In  the  brief,  under  the  heading,  "Instruc- 
tions given  and  refused,"  we  find  the  follow- 
ing language  in  defendant's  brief:  "And 
when  the  court  refused  to  give  the  Instruc- 
tions asked  for,  and  gave  the  Instructions 
(Tr.,  fols.  41,  44,  45)  deprived  the  jury  of  the 
law  which  they  were  entitled  to  have  as  their 
guide,  and  took  away  the  right  to  determine 
whose  cow  it  really  was  when  the  Instruction 
was  given  as  shown  in  folio  41.  Pol.  Code,  |§ 
3167,  3168,  3160,  3170,  3171,  3172."    It  Is  not 
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the  duty  of  this  court  to  look  at  instructions 
refused  and  given  at  certain  folios  and  to 
examine  certain  sections  of  tlie  Code  in  order 
to  discover  error  for  tlie  purpose  of  reversing 
a  case.  If  counsel  will  not  take  the  time  to 
point  out  the  particular  instruction  or  instruc- 
tions upon  -vrbich  he  predicates  error,  and  the 
law  wliich  he  invokes,  we  will  not  do  so. 
People  V.  McLean,  135  Cal.  S09.  67  Pac.  770; 
I'eople  V.  Cebulla,  137  Cal.  314,  70  Pac.  181. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:    CHIPMAN,  C;  GRAY,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  are  affirmed: 
VAN  DYKE,  J.;   SHAW,  J. 

ANGELLOTTI,  J.  (concurring).  I  concur 
in  the  judgment.  The  atOdavlt  for  continu- 
ance did  not  show  the  materiality  of  the  pro- 
posed testimony  of  the  absent  witnesses  so 
far  as  the  charge  against  this  defendant  was 
concerned ;  the  testimony  of  the  Juror  Airhart 
was  sufficient  to  sustain  the  finding  of  the 
lower  court  that  he  was  qualified;  and  no  er- 
ror is  apparent  in  the  matter  of  instructions 
to  the  Jury. 

(141  Cal.  no) 

BAKER  Y.  SAN  FRANCISCO  GAS  &  ELEX> 

TRIG  CO.    (S.  F.  2,829.)* 
(Supreme  Court  of  California.     Jan.  20,  1904.) 

GAS— REFUSAL   TO   FURNISH— PENALTY— PRIOR 
INDEBTEDNESS— PAYMENT— SUFFI- 
CIENCY  OF  TENDER. 

1.  Civ.  Code,  §  G29,  provides  that  on  the  writ- 
ten application  of  the  owner  or  occupant  of  a 
hnilding,  and  payment  of  all  money  due  from 
him,  n  gas  company  must  supply  gas  for  such 
building,  and  on  refusal  for  10  days  shall  pay 
1^50  as  liquidated  damages,  and  ?5  a  day  there- 
after. Section  1500  provides  that  an  obligation 
for  the  payment  of  money  is  extinguished  by  a 
dne  offer  of  payment  If  the  amount  is  immedi- 
ately deposited  in  the  name  of  the  creditor  with 
8onie  bank,  and  notice  given  to  the  creditor. 
HcM,  that  a  tender  of  the  amount  already  due 
for  gas,  unaccompanied  by  a  deposit  thereof  to 
the  credit  of  the  gas  company,  was  insufficient 
to  lay  the  basis  for  an  action  under  section  029. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  County 
of  San  Francisco;   John  Hunt,  Judge. 

Action  by  Emma  C.  Baker  against  the  San 
Francisco  Gas  &  Electric  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
.\fflrmed. 

Van  Ness  &  Redman,  for  appellant.  Bish- 
op, MTieeler,  &  Hoefler,  for  respondent. 

GRAY,  C.  This  action  was  brought  to  re- 
cover $530  as  liquidated  damages,  under  sec- 
tion 629,  Civ.  Code,  for  refusal  and  neglect 
of  defendant  to  supply  plaintiff  with  gas  from 
.Tanuary  9,  1000,  to  April  9,  1900.  The  de- 
fendant had  Judgment,  and  plaintiff  appeals. 

The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  which  Is  made  the  findings 


•Rehearing  denied  February  U,  IJKM. 


in  the  case  by  stipulation  between  the  par- 
ties. So  far  as  necessary  to  this  opinion, 
these  facts  are  as  follows:  Plaintiff  former- 
ly resided  at  124  Fulton  street,  San  Fran- 
cisco, and  there  took  gas  of  defendant  after 
depositing  with  It  $5  in  advance  and  receiv- 
ing in  return  a  receipt  as  follows:  "Received 
from  E.  C.  Baker,  five  dollars  as  deposit  In 
advance  for  gas  to  be  used  at  premises  No. 
124  Fulton  Street.  This  deposit  is  only  to  be 
refunded  upon  the  surrender  of  this  certifi- 
cate at  final  settlement.  The  regular  bills  of 
the  company  must  be  promptly  paid  without 
reference  hereto.  For  the  Company,  W.  Kee- 
gan."  Plaintiff  moved,  from  Fulton  street  Oc- 
tober 20, 1898,  to  301  Grove  street,  in  said  city, 
owing  $3.85  for  gas  nsed  at  the  Fulton  street 
bouse.  Plaintiff  continued  to  take  gas  of  de- 
fendant at  the  Grove  street  house,  and  on 
December  22,  1808,  defendant  presented  to 
her  a  bill  for  $2.45  for  gas  used  at  the  Grove 
street  house,  and  also  a  bill  for  $3.85  for  the 
gas  consumed  on  Fulton  street.  The  plain- 
tiff thereupon  offered  to  pay  the  $2.45  for  gas 
used  on  Grove  street,  and  offered  to  surrender 
to  defendant  the  aforesaid  receipt  for  the 
$5  deposit,  and  authorized  defendant  to  de- 
duct from  said  deposit  said  sum  of  $3.85  due 
for  gas  used  on  Fulton  street.  The  defend- 
ant refused  so  to  do,  and  notified  plaintiff 
that,  unless  the  sum  of  $6.30  was  paid  to  it 
before  noon  of  January  13,  1809,  defendant 
would  discontinue  supplying  said  building  on 
Grove  street  with  gas.  Plaintiff  failed  to 
comply  with  this  notice,  and  the  gas  was 
accordingly  shut  off  by  defendant.  On  Janu- 
ary 20,  1899,  plaintiff,  in  writing,  demanded 
of  defendant  that  gas  be  supplied  for  the 
Grove  street  house,  but  defendant  refused  to 
do  so,  and  continued  to  refuse  during  the 
time  involved  In  this  action. 

The  section  G29,  Civ.  Code,  upon  which  this 
action  is  based  reads  as  follows:  "Upon  the 
application  in  writing  of  the  owner  or  occu- 
pant of  any  building  or  premises  distant  not 
more  than  100  feet  from  any  main  of  the 
corporation,  and  payment  by  the  applicant 
of  all  money  due  from  him,  the  corporation 
must  supply  gas  as  required  for  such  build- 
ing or  premises,  and  cannot  refuse  on  the 
ground  of  any  indebtedness  of  any  former 
owner  or  occupant  thereof,  unless  the  appli- 
cant has  undertaken  to  pay  the  same.  If, 
for  the  space  of  ten  days  after  such  applica- 
tion, the  corporation  refuses  or  neglects  to 
supply  the  gas  required,  it  must  pay  to  the 
applicant  the  sum  of  fifty  dollars  as  liquidat- 
ed damages,  and  five  dollars  a  day  as  liqui- 
dated damages  for  every  day  such  refusal  or 
neglect  continues  thereafter."  The  agreed 
statement  shows  that  the  bouse  was  within 
a  hundred  feet  from  the  defendant's  main, 
that  the  application  in  writing  was  given  as 
required  by  the  statute,  and  10  days  elapsed 
and  no  gas  was  furnished  by  defendant.  The 
action  being  based  upon  the  statute,  which 
is  penal  in  its  nature,  strict  compliance  with 
its  provisions  must  be  shown  by  plaintiff  to 
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«ntitle  her  to  the  remedy  provided  by  Its 
terms.  It  Is  conceded  that  there  was  no  ac- 
tual payment  of  the  amount  due  for  -gas  used 
at  the  Grove  street  house,  but  It  la  urged 
by  plaintiff ,  that  payment  was  waived  and 
excused  by  plaintiff's  tender  of  the  money 
and  defendant's  refusal  to  accept  it.  We  do 
not  think  payment  was  excused  because  of 
the  refusal  to  accept  the  money  so  as  to 
give  a  right  of  action  under  the  statute  al- 
ready quoted.  The  complaint  alleges  that 
at  the  time  the  gas  was  shut  off  and  demand 
to  continue  the  same  was  made,  the  plaintiff 
was  not  indebted  to  the  defendant.  This 
could  not  be  true  unless  the  obligation  to 
pay  for  the  gas  previously  supplied  to  the 
Grove  street  house  had  been  extinguished. 
If,  upon  the  refusal  to  accept  the  tender, 
plaintiff  had  deposited  the  money  with  a 
bank  to  the  credit  of  defendant,  she  would 
have  thereby  "extinguished"  the  obligation, 
and  perhaps  there  would  then  have  been  no 
indebtedness  remaining,  as  is  contemplated 
by  section  629,  Civ.  Code.  Section  1500,  Id., 
provides:  "An  obligation  for  the  payment,  of 
money  Is  extinguished  by  a  due  offer  of  pay- 
ment, if  the  amount  is  immediately  deposited 
In  the  name  of  the  creditor,  with  some  bank 
of  deposit  within  this  state  of  good  repute, 
and  notice  thereof  is  given  to  the  creditor." 
Xothing  short  of  a  compliance  with  this  sec- 
tion can  be  held  to  constitute  payment,  or  to 
extinguish  the  debt  so  that  payment  would 
be  unnecessary  within  the  meaning  of  the 
section  upon  which  this  action  is  based,  for 
it  will  be  seen  that  the  latter  section  629,  Id., 
does  not  give  the  right  of  action  to  a  party 
upon  waiver  of  payment,  or  when  the  pay- 
ment is  excused  merely,  v  but  only  on  and 
after  what  may  be  treated  in  law  as  an 
actual  payment  of  the  amount  due  the  de- 
fendant does  this  right  arise  to  recover  the 
penalty  provided  by  the  statute.  The  facts 
set  forth  in  the  agreed  statement  fall  to  meet 
the  requirements  of  the  law,  because  they  do 
not  show  either  actual  payment  for  the  gas  at 
the  Grove  street  house,  or  what  might  be 
held  to  be  the  extinction  of  the  debt,  merely, 
a  compliance  with  section  1500,  Id. 
We  advise  that  the  Judgment  be  affirmed. 

We  concurs    CHIPMAN,  0.;  HAYNES,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  appealed  from  is  af- 
fli-med':  SHAW,  J.;  ANGELLOTTI,  J,;  VAN 
DYKE,  J. 


<141  Cal.  72S) 

AGA  RD  ▼.  SHAFFER,  County  Auditor.     (L. 

A.  1,406.) 
^Supreme  Court  of  California.    Jan.  21,  1904.) 

COUNTY  RECORDER— FURNISHINO  CLERICAL 
FORCE— DISCRETION  OF  BOARD  OF  SUPER- 
VISORS—EFFECT ON  COMPENSATION— CONSTI- 
TUTIONALITY OP  STATUTE. 

1.  Pol.  Code,  S  3678,  requiring  the  county  re- 
corder to  transmit  to  tlie  assessor  abstracts  of 
n'ortgages,  etc.,  and  providing  that,  "when  nec- 
«sHary,  the  board  of  supervisors    •    •    •   ,must 


provide  for  the  payment  of  such  additional  cler- 
ical force"  as  the  section  necessitates,  is  in 
conflict  with  Const,  art.  11,  i  5,  providing  that 
the  Legislatnre  shall  regulate  the  compensa- 
tion of  county  officers. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Diego  Coun- 
ty; N.  H.  Couklin,  Judge. 

Action  by  W.  E.  Agard  against  E.  Shaffer, 
as  auditor  of  San  Diego  county.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Cassius  Carter,  Dlst.  Atty.,  and  W.  R.  An- 
drews, Dep.  Dist  Atty.,  for  appellant  Sterns 
&  Sweet,  for  respondent. 

GRAY,  0.  The  respondent,  Agard,  in  a 
clerical  capacity,  assisted  the  recorder  of  San 
Diego  county  in  the  preparation  of  abstracts 
of  mortgages  to  be  furnished  to  the  assessor 
of  the  same  county,  pursuant  to  the  provi- 
sions of  section  3678  of  the  Political  Code. 
The  board  of  supervisors  of  said  county  there- 
after determined  that  the  employment  of  re- 
spondent by  the  recorder  was  necessary  to  do 
such  work,  and  allowed  his  claim  therefor, 
amounting  to  $1,304.  The  county  auditor  re- 
fused to  draw  his  warrant  for  the  claim,  and 
Agard  brought  this  proceeding  in  the  supe- 
rior court,  and  obtained  judgment  requiring 
the  auditor  to  draw  his  warrant  on  the  coun- 
ty treasurer  for  tie  amount  of  the  claim. 
The  auditor  appeals. 

One  contention  of  appellant  Is  that  said 
section  3078  of  the  Political  Code  Is  in  con- 
flict with  article  11,  Jf  5,  of  the  Constitution, 
tn  that  It  leaves,  in  some  measure,  at  least, 
the  regulation  of  the  compensation  of  a  coun- 
ty officer  to  the  board  of  supervisors.  We 
think  this  contention  must  be  upheld.  The 
section  of  the  Code  refen-ed  to  reads  as  fol- 
lows: "To  assist  the  assessor  in  the  perform- 
ance of  his  duties,  the  recorder  mtist  annual- 
ly transmit  to  the  assessor,  on  or  before  the 
first  Monday  of  April  of  each  year,  a  com- 
plete abstract  of  all  mortgages,  deeds  of  trust, 
contracts  and  other  obligations  by  which  any 
d,ebt  is  secured,  remaining  unsatisfied  on  the 
records  of  his  office,"  etc.  ."When  necessary, 
the  board  of  supervisors  of  each  county  must 
provide  for  the  payment  of  such  additional 
clerical  force  as  may  be  required  to  enable 
the  county  recorder  to  comply  with  this  sec- 
tion." The  said  section  5,  art  11,  of  the 
Constitution,  provides  as  follows:  "The  Leg- 
islature, by  general  and  uniform  laws,  shall 
provide  for  the  election  or  appointment  in 
the  several  counties,  of  boards  of  supervisors, 
sheriffs,  county  clerks,  district  attorneys,  and 
such  other  county,  township,  and  municipal 
officers  as  public  convenience  may  require, 
and  shall  prescribe  their  duties  and  fix  their 
terms  of  office.  It  shall  regulate  the  com- 
pensation of  all  such  officers  in  proportion  to 
the  duties,  and  for  this  purpose  may  classify 
the  counties  by  population,"  etc.  If  the  quot- 
ed section  of  the  Code  is  followed,  It  may 
well  be  that  in  some  counties  the  board  of 
supervisors  wUl  be  of  opinion  that  clerical 
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assistance  of  the  recorder  to  perform  the  offi- 
cial duties  prescribed  by  the  section  is  en- 
tirely unnecessary,  and  as  a  consequence  such 
recorder  will  be  compelled  to  pay  his  clerical 
help  out  of  his  own  salary.  In  other  counties 
an  abundance  of  clerical  assistance  may  be 
furnished  the  recorder,  and  compensated  di- 
rectly from  the  county  treasury.  Thus  it 
may  be  seen  that  the  compensation  of  the 
recorder  may  be  Increased  or  diminished  by 
the  action  of  the  several  boards  of  super- 
visors under  the  statute.  It  was  the  purpose 
of  the  constitutional  provision  quoted  that 
the  Legislature  should  regulate  the  compen- 
sation of  all  such  officers  in  proportion  to 
duties,  and  it  was  not  intended  that  such 
compensation  should  be  left  either  directly 
or  indirectly  to  the  discretion  or  regulation  of 
the  board  of  supervisors.  This  is  clearly  point- 
ed out  in  Dougherty  v.  Austin,  94  Cal.  601,  2S 
Pac.  834,  29  Pac.  1002,  16  h.  R.  A.  161,  and 
Welsh  V.  Bramlet,  98  Cal.  222,  33  Pac.  66,  and 
the  reasons  fully  given.  The  same  principle 
was  referred  to  in  Tulare  County  v.  May,  118 
Cal.  306,  50  Pac.  427,  and  the  previous  deci- 
sions upon  this  point  in  Dougherty  v.  Austin, 
supra,  and  Welsh  v.  Bramlet,  declared  to  be 
correct  In  the  cases  cited  the  compensation 
of  deputies  to  be  allowed  or  disallowed  by  the 
board  of  supervisors  was  the  point  wherein 
the  statutes  were  held  to  be  in  violation  of 
section  o,  art  11,  of  the  Constitution.  In  the 
statute  before  us  in  this  case  the  compensa- 
tion was  to  be  allowed  by  the  board  to  "ad- 
ditional clerical  force"  to  assist  the  recorder 
in  performing  his  official  duties.  In  prin- 
ciple, there  Is  no  difference  between  helping 
out  the  recorder's  compensation  by  furnish- 
ing him  a  deputy  to  perform  the  work  of 
the  office,  and  furnishing  him  a  "clerical 
force"  to  do  the  same  thing.  The  one  affects 
his  compensation  in  exactly  the  same  man- 
ner as  the  other.  And  if  the  jwwer  to  do 
the  one  thing  should  not  be  delegated  to 
the  board  of  supervisors,  then  the  power  to 
do  the  other  thing  should  not  be  so  delegated. 
Respondent  cites  the  case  of  Kirkwood  v. 
Soto,  87  Cal.  397,  25  Pac."  488,  as  behig  the 
same  in  principle  as  the  case  at  bar.  It  will 
be  seen  on  an  examination  of  that  case  that 
section  5,  art.  11,  of  the  Constitution  is  not 
discussed  or  even  referred  to.  The  court  in 
that  case,  however,  does  distinguish  between 
the  "incidental  expenses  of  the  office"  and 
"compensation  for  services  to  be  rendered," 
and  that  distinction  might  well  render  the  pro- 
vision of  the  statute  there  under  discussion 
not  obnoxious  to  the  provisions  of  section  5, 
art  11,  of  the  Constitution.  The  case  is 
therefore  inapplicable  to  the  question  here 
decided. 
We  advise  that  the  Judgment  be  reversed. 

We  concur:    HAYNES,  C;   SMITH,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  is  reversed:  SHAW,  J.; 
AXGELLOTTI,  J.;   VAN  DYKE,  J. 


(141  Cal.  eU) 
HARTEB  v.  CITY  OF  SAN  JOSB  et  aL 
(S.  F.  2,836.) 
(Supreme  Court  of  California.    Jan.  18,  1904.) 

MUNICIPAL  CORPORATIONS  —  PARKS— LEASING 
FOR  HOTEL  PURPOSES— INJUNC- 
TION—STATUTES. 
1.  Act  March  13,  1872,  i  63  (St  1871-72,  p. 
333,  c.  254),  provided  that  a  certain  tract  of  land 
"be  and  the  same  is  hereby  declared  a  public 
park,"  and  gave  a  right  to  a  city  to  lease  the 
same.  The  act  took  effect  immediately.  There- 
after, March  15,  1872,  the  Legislature  passed 
another  act  creating  a  board  of  commission- 
ers, xind  providing  that  such  park  should  be 
desiipated  by  suitable  monuments,  and  remain  a 
public  park  forever,  under  the  control  of  the 
board  of  commissioners  thereby  created.  Held, 
that  the  laud  had  been  dedicated  as  a  park  un- 
der the  act  of  March  13,  1872,  and  the  latter 
act  could  not  affect  the  dedication  of  that 
which  had  already  been  dedicated,  but  only 
placed  the  control  of  the  park  in  the  board  of 
commissioners,  so  that  any  provision  in  the  first 
act  aathorizing  the  leasing  of  such  park  by 
tbe  mayor  and  council  was  not  affected  by  the 
latter  act. 

2.  The  execution  by  the  mayor  and  council 
of  a  lease  of  a  portion  of  a  public  park  for  hotel 
purposes  for  25  years,  pursuant  to  San  Jose 
City  Charter  (St.  1897.  p.  602,  c.  15)  S  1,  snbd. 
19,  snbc.  2,  art.  3  (such  park  having  been  nei- 
ther dedicated  nor  conveyed  by  an  individual  to 
the  public  for  the  purpose  of  a  park),  will  not  be 
enjoined  at  the  suit  of  a  resident  taxpayer, 
though  Civ.  Code,  5§  711,  718,  forbid  the  leasing 
of  municipal  property  for  a  longer  period  than 
10  years,  as  such  lease,  if  subject  to  such  sec- 
tions, would  not  be  void  except  as  to  the  excess 
of  the  period. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court  Santa  Clara 
County;  A.  L.  Rhodes,  Judge. 

Action  by  George  Harter  against  the  city 
of  San  Jose  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Henry  French  and  Rodgers,  Paterson  & 
Slack  (Charles  W.  Slack  and  Jerome  L.  Van 
Dewerker,  of  counsel),  for  appellant  W.  A. 
Beasley,  Frank  H.  Benson,  and  H.  L.  Part- 
ridge, City  Atty:,  for  respondents. 

COOPER,  C.  Upon  the  filing  of  the  com- 
plaint In  this  actioE  the  court  below  granted 
a  temporary  injunction.  Afterwards  an 
amended  complaint  was  filed.  To  this  com- 
plaint defendant  demurred,  and  at  the  same 
time  moved  to  dissolve  the  temporary  Injunc- 
tion. The  court  sustained  the  d«uurrer,  and 
made  an  order  dissolving  the  injunction. 
Judgment  was  thereupon  entered  in  favor  of 
defendants.  Plaintiff  appeals  from  the  Judg- 
ment and  the  order  dissolving  the  injunctton. 

Plaintiff,  as  a  resident  and  taxpayer  of  the 
city  of  San  Jose,  seeks  to  maintain  tbe  action 
against  the  city  and  tbe  other  defendants— 
the  mayor  and  common  council— to  enjoin 
them  from  executing  a  lease.  The  complaint 
alleges  that  there  Is,  within  the  county  of 
Santa  Clara,  subject  to  the  Jurisdiction  of 
San  Jose,  a  tract  of  land  of  about  400  acres 
known  as  the  "City  Reservation,"  or  "Alum 
Rock  Park,"  and  that  tbe  same  is  a  pnblic 
park,  to  the  free  use  of  which  the  plaintiff 
and  the  people  of  the  city  are  entitled;  that 
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the  defendants  are  about  to,  and  will  unless 
restrained,  execute  and  deliver  a  lease  to  one 
Terry  of  2%  acres  of  the  said  park  for  hotel 
purposes  for  a  period  of  25  years;  said  pro- 
posed lease  being  set  out  In  an  exhibit  an- 
nexed to  the  complaint  It  Is  further  alleged 
that  the  defendants  have  no  power  to  execute 
the  said  lease;  that  such  lease  will  deprive 
plaintiff  and  the  residents  of  said  city  of  the 
free  use  of  the  said  park,  destroy  and  injure 
the  trees  and  shrubbery  growing  thereon,  and 
mar  the  natural  beauty  thereof,  to  the  great 
and  irreparable  injury  of  plaintiff  and  the 
residents  of  the  city  of  San  Jose. 

The  present  charter  of  the  city  provides 
that  a  portion  of  the  city  park  "may  be  leased 
for  hotel  purposes  only,  not  exceeding  two 
and  one-half  acres,  for  a  term  of  not  more 
than  twenty-five  years,  but  no  such  lease 
shall  in  any  manner  restrict  or  Interfere  with 
the  free  use  of  the  waters  and  grounds  of 
the  park  by  the  public."  Section  1,  subd.  19, 
subc.  2,  art.  3,  Charter  of  San  Jose  (St  1897, 
p.  602,  c.  15).  Thp  contemplated  lease  Is  of 
2%  acres,  and  for  the  term  authorized  by  the 
charter,  and  provides:  "The  premises  leased 
hereby,  and  the  business  conducted  thereon 
shall  at  all  times  be  subject  to  such  stipula- 
tions and  restrictions  as  may  be  prescribed 
by  the  Park  Clommissiohers,  and  this  lease 
shall  not,  in  any  manner  restrict  or  Interfere 
with  the  free  use  of  the  waters  or  grounds 
of  the  park  by  the  public."  Therefore  It  is 
plain  that  the  present  charter  gives  the  au- 
thority to  execute  the  lease.  In  fact  the  ap- 
peflant  does  not  contend  otherwise. 

The  main  contention  is  that  the  park  was 
dedicated  to  the  public  solely  for  a  public 
park,  and  that  the'  city  authorities  cannot 
devote  any  portion  thereof  to  other  jrarposes. 
The  cases  cited  and  relied  upon  in  support  of 
the  contention  arose  where  the  original  title 
was  conveyed  by  private  parties  for  the  use 
of  a  park,  or  other  named  public  use.  For  the 
purposes  of  this  case.  It  may  be  conceded  that 
where  the  title  is  in  a  private  party,  and  such 
I)rlvate  party  conveys  land  to  the  public  for 
a  certain  definite  public  purpose,  it  cannot  be 
diverted  to  another  and  different  purpose, 
not  connected  with  the  original  dedication. 
The  title  in  such  case  remains  in  the  original 
owner,  subject  to  the  public  use.  The  public 
takes  it  in  trust,  and  for  the  public  purpose 
designated  in  the  instrument  of  conveyance. 
There  may  be  cases  where  the  public  author- 
ities have  diverted  or  dedicated  the  property 
of  the  municipality  for  a  public  park  or  other 
public  purpose  under  such  circumstances  that 
individuals  have  acquired  rights  with  refer- 
ence thereto  that  would  entitle  such  Individ- 
uals to  insist  that  the  city  authorities  should 
not  be  allowed  to  divert  the  property  to  other 
and  Independent  purposes,  but  in  this  case 
tlie  property  was  not  dedicated  or  CMiveyed 
by  an  individual  to  the  public  for  the  pur- 
poses of  a  park.  The  plaintiff  does  not  claim 
to  be  the  owner,  nor  to  have  acquired  any 
rights  with  reference  to  tlie  park  other  than 


such  as  are  possessed  by  every  taxpayer  in 
the  city. 

It  appears  that  on  September  13,  1866,  it 
was  resolved  by  the  mayor  and  common  coun- 
cil that  the  committee  on  public  buildings 
proceed  at  once  to  cause  a  survey  of  such 
parts  of  the  lands  on  and  in  the  vicinity  of 
Penitentia  creek  as  they  may  deem  necessary 
for  the  puri^ose  of  being  set  apart  for  a  pub- 
lic park.  In  March,  1867,  the  present  park 
was  by  virtue  of  said  resolution  surveyed  by 
one  Bowen,  the  county  surveyor,  and  a  plat 
and  field  notes  made.  On  March  13, 1872,  the 
Legislature  passed  an  act  entitled  "An  act 
to  re-incorporate  the  city  of  San  Jose."  St. 
1871-72,  p.  333,  c.  254.  Section  63  of  this  act 
provided  that  the  tract  of  land  surveyed  by 
Bowen  (being  the  present  park)  "be  and  the 
same  is  hereby  declared  a  public  park. 
•  •  •  Provided  that  said  mayor  and  com- 
mon council  may  lease  the  same  for  a  tmn 
not  exceeding  ten  years  upon  such  terms  and 
conditions  as  they  may  deem  proper,  but  such 
lease  shall  not  authorize  or  permit  any  use 
or  disposition  of  said  park  or  reservation  as 
to  prevent  the  free  use  thereof  during  the 
existence  of  such  lease  by  the  people  of  said 
city  as  a  public  park."  The  said  act  took 
effect  immediately.  The  acts  of  the  city  au- 
thorities, as  thus  approved  by  the  IiCglslature, 
constituted  a  dedication  by  the  city  to  itself 
as  a  public  park.  No  acceptance,  other  than 
this,  was  necessary.  The  dedication  was 
complete  upon  the  approval  of  the  act  Hond- 
ley  V.  San  Francisco,  60  Cal.  273.  Thus  it  Is 
plain  that  the  wiginal  dedication  authorized 
the  mayor  and  common  council  to  lease  all 
the  park  upon  such  terms  and  conditions  as 
they  might  deem  proper,  the  term  of  such 
lease  not  to  exceed  ten  years.  The  act  did 
not  attempt  to  specify  the  purpose  for  which 
such  lease  might  be  executed,  but  left  it 
wholly  in  the  discretion  of  the  mayor  and 
common  council.  Thus  the  dedication  was  on 
the  condition  that  the  park,  or  any  portion  of 
it  might  be  leased.  On  March  15,  1872,  the 
Legislature  passed  another  act  entitled  "An 
act  to  provide  for  the  opening  and  improving 
of  Santa  Clara  avenue,  in  the  county  of  Santa 
Clara."  St.  1871-72,  p.  370,  c.  269.  This  act 
created  a  board  of  commissioners,  who  were 
authorized  to  expend  money  and  improve 
Santa  Clara  avenue.  It  was  therein  provided 
that  "said  land  thus  selected  [the  park]  shall 
be  designated  by  suitable  monuments  and 
shall  be  and  remain  a  public  park  for  public 
uses  forever,  and  shall  be  und»  the  charge, 
control  and  management  of  the  board  of  com- 
missioners hereby  created." 

Appellant  contends  that  this  latter  act  had 
the  effect  of  making  a  dedication  of  the  park, 
without  any  conditions  as  to  leasing  or  any 
power  to  lease.  We  do  not  think  such  was 
the  effect  of  the  act.  The  tract  of  land  had 
already  been  dedicated  by  the  city  authorities 
under  the  former  act  of  March  13,  1872.  Tlie 
latter  act  could  not  dedicate  that  which 
had  already  been  dedicated.    It  could  and  did 
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place  the  management  and  control  of  tlie 
park  In  the  board  of  commissioners.  If  ap- 
pellant's argmnent  be  conceded,  then  It  must 
also  be  conceded  that  the  Legislature  could, 
after  the  dedication,  change  the  conditions 
upon  which  the  dedication  was  made  from 
time  to  time.  And  this  the  Leglslatm-e  has 
done.  Thus  in  March,  1874,  the  charter  of 
the  city  was  amended,  and  the  provisions  as 
to  leasing  retained  in  substance  as  in  the 
original  act  of  March  13,  1872,  authorizing 
the  city  authorities  to  lease  for  10  years  on 
such  terms  and  conditions  as  they  deem  prop- 
er. St  1873-74,  p.  418,  c.  289.  A  few  days 
later  the  Santa  Clara  avenue  act  of  March 
13,  1872,  was  amended,  authorizing  the  board 
of  commissioners  to  lease  any  portion  of  the 
park  for  the  purpose  of  securing  the  erec- 
tion of  buildings  for  resort,  refreshment,  and 
bathhig.  1873-74,  p.  539,  c.  377.  On  March 
16,  1878,  the  charter  was  again  amended, 
retahilng  the  substance  of  the  original  pro- 
vision in  regard  to  leasing.  St  1877-78,  p. 
289.  c.  241.  On  the  last-named  day  another 
act  was  passed  for  the  purpose  of  putting 
an  end  to  the  authority  of  the  board  of  com- 
missioners of  Santa  Clara  avenue.  This  act 
again  placed  the  management  of  the  park 
In  the  mayor  and  common  council,  and  au- 
thorized them  to  lease  the  whole  or  any  por- 
tion of  the  park  upon  such  terms  and  for 
such  periods,  not  exceeding  10  years,  as  they 
might  deem  advisable.  St.  1877-78,  p.  290, 
c.  242.  The  charter  was  again  amended  in 
1891,  authorizing  the  mayor  and  common 
council  to  lease  any  portion  of  the  park  for 
a  term  not  exceeding  20  years.  St.  lo91, 
p.  97,  c.  93.  Finally  the  present  charter,  ap- 
proved by  concurrent  resolution  on  March  5, 
1897,  expressly  authorizes  a  lease  "for  hotel 
purposes  only,  not  exceeding  two  and  one-half 
acres,  for  the  term  of  not  more  than  twenty- 
five  years."  St  1897,  p.  602,  c.  15.  Thus 
it  is  readily  seen  that  every  charter  of  the 
city,  including  that  dedicating  the  park,  up 
to  the  present  time,  has  authorized  the  leasing 
of  the  park,  or  portions  thereof.  It  therefore 
appears  clearly  that  the  contemplated  lease 
was  In  the  minds  of  the  city  authorities  and 
of  the  Legislature  at  the  time  the  property 
was  dedicated.  Further,  it  does  not  clearly 
appear  that  in  the  absence  of  any  power 
to  lease  In  the  original  dedication,  the  same 
parties  who  dedicated  the  land  for  a  park 
might  not  agree  to  a  use  of  a  portion  of  it 
for  hotel  purposes.  The  charter  was  adopted 
by  the  city  and  by  the  Legislature. 

It  was  said  in  Brooklyn  Park  Com.  v.  Arm- 
strong, 45  N.  Y.  242,  6  Am.  Rep.  70:  "Where 
the  property  Is  taken,  the  owner  paid  Its  true 
value,  and  the  title  vested  in  the  public, 
it  owns  the  whole  property,  and  not  merely 
the  use;  and,  though  the  particular  use  may 
be  abandoned,  the  right  to  the  property  re- 
mains. The  property  is  still  held  in  trust  toi 
the  public  by  the  authorities.  By  legislative 
sanction  It  may  be  sold,  be  changed  in  its 
character  from  real  to  personalty,  and  the 


avails  be  devoted  to  general  or  special  public 
purposes.  *  »  •  xhe  Legislature  could 
discharge  it  from  the  trust  to  hold  it  for  a 
park,  and  empower  it  to  sell.  It  has  done  so. 
and,  80  far  as  any  express  limitation  in  our 
state  Constitution  is  concerned,  It  had  the 
power  to  do  so."  In  Commissioners  of  Frank- 
lin County  V.  Lathrop,  9  Kan.  463,  it  is  said: 
"The  conveyance  once  made,  the  trust  Is 
created.  It  can  be  destroyed  only  by  the 
consent  of  the  grantor  of  the  trust  and  the 
beneficiary.  It  is  beyond  the  reach  of  legis- 
lative power.  But  we  are  told  that  the 
grantors  of  this  trust,  by  their  subsequent 
conveyance,  have  conveyed  all  their  remain- 
ing interests  to  the  plaintiffs  in  error;  that 
the  public  is  the  beneficiary;  and  that  the 
Legislature  represents  the  public;  so  that  we 
have  here  the  consent  of  the  grantor,  the 
trustee,  and  the  cestui  que  trust.  This  is 
probably  true,  and,  if  this  consent  had  been 
given  before  any  private  rights  had  been 
built  up  on  this  trust.  It  is  difficult  to  see 
how  this  injunction  could  be  sustained."  It 
was,  however,  held  in  the  latter  case  that 
as  the  defendant  had  purchased  after  the 
property  had  been  dedicated  as  a  public 
square,  and  had  made  lasting  and  valuable 
Improvements,  which  were  enhanced  by  the 
square,  and  would  be  diminished  by  a  change, 
the  trust  could  not  be  destroyed.  The  rule 
-Is  discussed  in  Dillon  on  Municipal  Corpora- 
tions (4tb  Ed.)  {  651,  and  It  is  there  said: 
"As  between  the  municipality  and  the  general 
public,  the  legislative  power  Is,  In  the  absence 
of  special  constitutional  restrictions,  supreme, 
and  so  It  is  I^  all  cases  where  there  are 
no  private  rights  Involved.  If  the  municipal 
corporation  holds  the  full  title  to  the  ground 
for  public  uses,  without  restriction,  the  Legis- 
lature may  doubtless  direct  and  regulate  the 
purposes  for  which  the  public  may  use  it" 
But  further,  we  are  not  prepared  to  say 
that  the  public  authorities  in  this  case  did 
not  have  the  authority  to  make  the  con- 
templated lease  under  their  general  power 
to  control  and  manage  the  park.  It  was 
some  seven  miles  from  the  center  of  the  city. 
It  consisted  of  400  acres,  only  2%  of  which 
are  to  be  leased.  The  leased  premises  wwe 
to  be  kept  and  maintained  In  first-class  con- 
dition, and  subject  to  the  rules  and  regula- 
tions of  the  city  authorities.  Persons  affect- 
ed with  certain  diseases  are  not  to  be  al- 
lowed as  guests  therein.  The  hotel  Is  to  be 
named  "The  San  Jose  Mineral  Spring^,"  or 
such  other  name  as  the  mayor  and  common 
council  consent  to.  It  is  evident  that  the 
city  authorities  desire  to  add  to  the  com- 
fort and  attractions  of  the  park,  without  ex- 
pense to  the  city,  and  at  the  same  time  derive 
an  income  from  the  lease.  It  Is  not  shown 
that  the  contemplated  lease  will  in  any  way 
detract  from  the  use  of  the  park  by  the  pub- 
lic. In  Gushee  v.  The  City  of  New  York 
(Sup.)  58  N.  Y.  Supp.  967,  it  was  held  that 
the  department  of  public  parks  had  the  right 
to  lease  a  building  In  Riverside  Park,  on 
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the  Hudson,  for  a  period  of  years,  for  rea- 
taorant  purposes.  The  court  said:  "That,  In 
the  control  and  management  of  the  public 
parks  of  a  great  city.  It  is  perfectly  proper 
to  furnish  not  only  such  Innocent  amusements 
as  may  enhance  the  pleasure  of  those  who 
resort  to  the  parks,  but  such  opportunities  for 
rest  and  refreshment  for  themselves  and  their 
animals  as  may  be  required,  will  not  be  dis- 
puted. The  doing  of  these  things  is  no  part 
of  the  public  duty  imposed  upon  municipal 
corporations  as  the  agents  of  the  state  in 
the  performance  of  its  governmental  func- 
tions, but,  ratlier,  a  part  of  the  business  of 
the  city,  which  it  may  not  undertake  in  its 
private  capacity,  as  the, owner  of  the  lands 
which  have  been  set  apart  for  park  pur- 
poses. •  •  *  Whether,  In  doing  these 
things,  the  authorities  shall  act  themselves, 
or  whetlier  they  shall  be  performed  by  pri- 
vate persons  under  an  agreement  with  the 
park  authorities,  must  be  left  very  largely 
to  the  discretion  of  those  who  have  control 
of  the  parks.  If,  in  their  judgment,  it  shall 
seem  better  that  the  furnishing  of  refresh- 
ment shall  be  farmed  out  to  some  person 
for  a  consideration,  subject  to  the  regulation 
and  control  of  the  authorities,  It  cannot  he 
said,  as  a  matter  of  law,  that  such  discretion 
is  beyond  their  power." 

The  Supreme  Court  of  Missouri  held  in  a 
late  case  (The  State  ex  rel.  Attorney  General 
V.  Schweickardt,  109  Mo.  496,  19  S.  W.  47) 
that,  under  the  power  given  to  the  city  au- 
thorities of  the  city  of  St.  Louis  to  regulate 
all  parks  belonging  to  the  city,  the  dty  au- 
thorities could  make  a  contract  authorizing 
the  sale  of  refreshments  In  Forest  Park,  and 
give  the  lessee  possession  of  certain  build- 
ings on  the  premises  for  such  purpose.  The 
court  said:  "It  seems,  too,  to  be  a  matter 
of  common '  knowledge  that  refreshments, 
both  solid  and  liquid— refreshments  of  an  in- 
toxicating nature— are  customarily  served  to 
the  visitors  of  the  great  parks  of  this  country: 
Central  Park,  New  York;  Fairmount  Park, 
Philadelphia;  and  €k>lden  Gate  Park,  San 
Ftancisco.  On  this  basis  of  fact  and  of  cus- 
tom, It  cannot  be  regarded  as  any  diversion 


of  the  legitimate  use^  of  the  park  to  have 
refreshments  served  in  a  manner  contemplat- 
ed by  the  ordinance  and  contract  aforesaid. 
•  •  •  And  so  long  as  the  proprieties  of 
life  are  observed,  no  one  of  the  throng  who 
visit  such  a  locality  has  any  grounds  to  In- 
bMst  that  his  method  of  conducting  a  park 
should  be  adopted,  instead  of  the  plan  deem- 
ed best  by  the  regularly  constituted  author- 
ities. Such  intolerance,  on  whatever  motive 
based,  is  at  war  with  the  theory  and  practice 
of  our  government  and  an  enlightened  civiliza- 
tion. Its  voice  should  not  prevail  in  a  court 
of  justice,  and,  in  this  connection  it  should 
be  constantly  borne  in  mlnji  that,  within 
the  legislative  sphere  of  their  authority,  the 
discretion  confided  to  municipal  corporations 
Is  as  proporilonately  wide  as  is  a  like  dis- 
cretion possessed  by  the  government  of  the 
state,  and  as  free  from  outside  interference, 
and  that  discretion  is  not  subject  to  judicial 
revision  or  reversal." 

Applying  the  above  principles,  we  do  not 
think  the  contemplated  lease  in  excess  of  the 
powers  of  the  city  authorities.  The  park 
contains  mineral  springs.  The  proposed  hotel 
is  for  the  use  of  the  public,  where  those  who 
desire  may  get  food  and  rest  It  is  to  be  un- 
der the  supervision  of  the  city.  It,  if  properly 
conducted,  will  add  to  the  attractions  of  the 
park.  It  will  be  no  expense,  but  a  profit,  to 
the  city. 

Nor  do  we  think  the  appellant  is  entitled 
to  relief  because  the  contemplated  lease  is 
for  25  years,  instead  of  the  time  provided 
by  sections  711,  718,  Civ.  Code.  Such  lease, 
if  subject  to  the  said  sections,  would  not 
be  void,  except  as  to  the  excess  of  the  period. 
The  appellant  is  not  entitled  to  an  injunction 
if  the  authorities  have  the  power  to  lease  as 
prescribed  in  the  charter. 

The  judgment  and  order  should  be  affirmed. 

We   concur:    CHIPMAN,    C;   GRAY,    O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  appealed  from 
are  affirmed:  ANGELLOTTI,  J.;  SHAW,  X; 
VAN  DYKE,  J. 
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STATE  ex  rel.  DONOPRIO  et  al.  v.  HUMES, 
Mayor,  et  al. 

(Sopreme  Court  of  Washington.    March  16, 
1904.) 

BMINEWT  DOMAIN  —  OPENING  OP  STREETS  — 
DAMAGES  —  UENTS  AND  PROFITS  —  ASSESS- 
ME»ITS— PAYMENT— JUDGMENTS  —  INTEREST- 
SATISFACTION— WARRANTS— MANDAMUS. 

1.  Where  judgment  was  rendered  in  favor  of 
relators  in  condemnation  proceedings,  and  the 
city  Was  directed  to  assess  the  benefits  to  pay 
a  portion  of  such  damages,  which  it  did,  and  to 
pay  the  balance  from  its  general  fund,  and 
thereafter  relators  caased  their  judgment  to  be 
satisfied  on  the  doclcet,  and  presented  to  the 
city  a  transcript  showing  the  judgment,  and 
its  satisfaction  6t  record,  as  authorized  by  2 
Ballinger's  Ann.  Codes  &  St.  §  5()7C,  and  de- 
manded the  issuance  of  a  warrant  on  the  fund 
for  the  payment  thereof,  which  was  denied,  it 
was  no  defense  that  the  assessment  levied  had 
not  been  fully  collected. 

2.  Where  a  judgment  in  condemnation  pro- 
reedings  was  rendered  in  favor  of  the  owners 
for  a  certain  sum,  the  fact  that  such  judg- 
ment, on  payment  of  the  money,  passed  the  ti- 
tle to  the  real  estate  to  the  city,  did  not  limit 
its  effect  as  a  judgment  for  the  recovery  of 
money. 

3.  A  judgment  in  favor  of  landowners  in  con- 
(lem;iation  proceedings  for  the  value  of  the  land 
taken  is  a  judgment  within  Laws  1899.  p.  129, 
$  6,  providing  that  judgments  shall  draw  in- 
terest from  date  at  the  rate  of  6  per  cent,  per 
annum. 

4.  Under  1  Ballinger's  Ann.  Codes  &  St.  S 
822,  providing  that  a  city  may  within  two 
months  from  a  condemnation  judgmentj  if  no 
appeal  is  taken,  discontinue  the  proceedings,  if 
no  such  discontinuance  is  made  within  the  time 
provided,  and  no  appeal  is  taken,  it  will  be  pre- 
sumed that  the  city  has  elected  to  take  the  prop- 
erty specified  in  the  judgment. 

a.  Where  a  judgment  was  rendered  in  favor 
of  a  landowner  for  property  taken  by  a  city 
for  public  ose,  the  landowner  was  not  entitled 
to  interest  on  the  judgment  after  its  rendition 
while  be  remained  m  actual  possession  and  bad 
the  rents  and  profits  of  the  laud,  in  the  absence 
of  a  showing  that  such  rents  and  profits  were 
less  than  the  interest. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Mandamus  by  the  state,  on  relation  of 
James  Donofrio  and  others,  against  T.  J. 
Humes,  as  mayor,  and  John  Ripllnger,  as 
comptroller,  of  the  city  of  Seattle.  From  a 
Judgment  in  favor  of  relators,  defendants  ap- 
peal.   Affirmed. 

Mitchell  Gilliam  and  Hugh  A.  Talt,  for  ap- 
pellants.   Sachs  &  Hale,  for  respondents. 


HADLEY,  J.  The  respondents  in  this  ap- 
peal, who  were  the  relators  below,  applied 
to  the  superior  court  for  a  writ  of  mandate 
directed  to  the  respondents  below,  who  are 
the  appellants  here.  The  affidavit  in  sup- 
port of  the  application  for  the  writ  states,  in 
substance,  that  on  the  30th  day- of  January, 
1902,  in  an  action  entitled,  "In  the  Matter  of 
the  Petition  of  the  City  of  Seattle,  Condem- 
nation Proceedings  under  Ordinance  No.  6,- 
047,  Rainier  Avenue,  Cause  No.  2^,945,"  then 
pending  in  the  superior  court  of  King  county, 
such  proceedings  were  had  that  a  judgment 


was  rendered  in  favor  of  the  relators  and 
against  the  petitioner  in  the  action  in  the 
sum  of  $800  and  costs  of  suit;  that  said  judg- 
ment has  not  been  paid  in  whole  or  in  part, 
and  no  appeal  therefrom  has  ever  been  tak- 
en; that  after  the  time  vrben  execution 
might  have  issued  on  a  like  Judgment  against 
a  private  person,  to  wit,  on  January  19,  1903. 
the  relators  presented  to  the  appellants  a 
certified  transcript  of  the  docket  of  said  Judg- 
ment, showing  satisfaction  thereof  duly  en- 
tered; that  the  relators  thereupon  demanded 
of  appellants,  as  the  proper  officers,  that  they 
should  draw  an  order  upon  the  treasury  of 
the  city  of  Seattle,  and  In  favor  of  relators, 
for  the  amount  of  said  judgment,  which  de- 
mand was  refused;  that,  at  the  time  of  the 
presentation  of  the  transcript  of  judgment  as 
aforesaid,  there  was  in  the  treasury  of  the 
city,  in  a  fund  known  and  designated  as  the 
"Rainier  Avenue  Condemnation  Fund,  Ordi- 
nance No.  6,047"  (it  being  the  fund  oUt  of 
wliich  said  Judgment  should  properly  be 
paid),  more  than  sufficient  money  to  pay  the 
judgment,  witli  interest,  costs,  and  accrued 
costs.  The  appellants,  as  respondents  to  the 
application  in  the  superior  court,  answered 
that  the  Judgment  mentioned  in  relator's  af- 
fidavit was  rendered  in  a  proceeding  brought 
by  the  city  of  Seattle,  a  cliy  of  the  first  class, 
under  and  by  virtue  of  the  laws  of  the  state 
of  Washington,  relative  to  the  right  of  emi- 
nent domain  In  cities  of  the  first  class,  and 
in  pursuance  of  an  ordinance  providing  for 
the  condemnation  of  certain  property  to  be 
used  as  a  public  street  in  said  city;  tliat  in 
said  proceeding  a  Judgment  was  rendered 
against  the  city,  and  in  favor  of  177  owners, 
aggregating  the  total  sum  of  $8,442.50,  as 
compensation  for  property  taken  or  dam- 
aged, and  in  said  Judgment  it  was  ordered 
that  said  relators  should  recover  the  amount 
stated  In  their  affidavit  as  compensation  to 
them  for  property  taken  or  to  be  taken  for 
use  as  a  portion  of  said  street;  that  the  or- 
dinance authorizing  the  condemnation  pro- 
ceeding provides  that  an  assessment  shall  be 
made  for  the  purpose  of  raising  the  amount 
necessary  to  pay  the  compensation  and  dam- 
ages for  property  taken,  and  that  such  part 
only  of  such  comi)ensation  or  damages  as  is 
not  finally  assessed  against  the  property  ben- 
efited shall  be  paid  from  the  general  fund  of 
the  city;  that  said  judgment  provides  that 
upon  the  payment  to  the  judgment  holders 
or  into  the  registry  of  the  court  of  tlie  sev- 
eral amounts,  with  costs,  the  city  shall  be- 
come the  owner  and  entitled  to  the  posses- 
sion of  the  property  described  in  the  ver- 
dicts, for  the  uses  and  purposes  mentioned. 
It  is  next  alleged  that  the  city  proceeded  to 
assess  the  amount  of  t>eneflts  to  property 
benetited,  for  the  purpose  of  providing  the 
fund  to  pay  said  compensation  or  damages; 
that  the  total  amount  assessed  is  $5,601.50, 
which  sum  the  city  is  now  proceeding  to  col- 
lect; that  $3,248.09  has  already  been  collect- 
ed, and  there  remains  to  be  collected  upon 
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the  assessment  roll  the  sum  of  $2,353.41; 
that  the  appellants  refused  to  draw  their 
warrant  upon  the  treasurer  of  the  city  for 
the  payment  of  said  judgment  for  the  sole 
and  only  reason  that  there  is  an  insufficient 
amount  collected  upon  said  assessment  roll, 
or  in  said  Improvement  district  fund,  for  the 
payment  of  the  total  amount  of  the  Judg- 
ment rendered  in  said  condemnation  pro- 
ceedings; that  they  stand  ready  and  will- 
ing, as  soon  as  the  amount  of  said  assess- 
ment roll  shall  have  been  collected  to  pay 
into  court  the  sum  so  collected,  together  with 
u  sum  sutBcient,  from  the  general  fund  of 
the  city,  to  be  paid  out  to  the  persons  enti- 
tled to  receive  the  same  as  the  court  shall 
direct;  that  the  city  is  not  now,  and  never 
has  been,  in  possession  of  any  part  of  the 
property  belonging  to  the  relators  which  was 
condemned  in  said  proceeding,  and  for  which 
they  obtained  said  Judg;nent;  that  the  im- 
provement for  which  said  condemnation  pro- 
ceeding was  had  has  not  been  commenced; 
and  that  relators  are  now,  and  at  all  times 
since  the  rendition  of  the  judgment  have 
been,  In  possession  of  the  whole  of  their 
premises,  and  have  enjoyed  the  beneficial 
use  thereof.  To  the  answer,  which  is  in  sub- 
stance stated  above,  the  relators  demurred 
on  the  ground  tiiat  it  does  not  state  facts 
sufficient  to  constitute  a  defense.  The  de- 
murrer was  overruled.  The  appellants  elect- 
ed to  stand  upon  their  said  answer,  and  re- 
fused to  plead  f  urtlier.  Judgment  was  there- 
upon entered,  directing  the  issuance  of  the 
peremptory  writ  prayed.  This  appeal  Is 
from  that  Judgment. 

We  have  somewhat  at  length  set  out  the 
averments  in  the  pleadings  in  (>rder  that  the 
points  raised  by  the  rnling  on  the  demurrer 
may  be  more  readily  understood.  Appellants 
contend  that  an  award  to  one  or  more  indi- 
vidual owners  of  property  proposed  to  be  tak- 
en In  a  condemnation  proceeding  by  a  city  of 
the  tirst  class,  where  the  ordinance  directing 
sncb  proceeding  provides  for  a  local  assess- 
ment, is  not  payable  imtU  the  collection  by 
the  city  of  the  entire  amount  of  such  local 
assessment.  It  is  said  by  them  that  the 
Constitution  of  the  state  (article  1,  §  16)  gives 
the  city  the  right  to  make  payment  into 
court.  The  following  extract  from  that  sec- 
tion is  referred  to  as  giving  that  right:  "No 
private  property  shall  be  taken  or  damaged 
for  pubUc  or  private  use  without  Just  com- 
pensation having  been  first  made  or  paid  into 
court  for  the  owner.  *  •  *"  It  is  also  stat- 
ed that  said  provision  is  carried  into  effect 
by  the  statute  wherever  the  subject  of  pay- 
ment is  mentioned,  and  attention  is  called  to 
the  fact  that  the  judgment  relied  upon  here 
so  provides.  Kcference  is  made  to  the  stat- 
utes authorizing  a  condemnation  proceeding 
of  the  kind  obove  mentioned  as  found  in 
chapter  7,  tit.  7,  1  Balllnger's  Ann.  Codes  & 
St,  which  treats  of  eminent  domain  in  cities 
of  the  first  class.  It  is  insisted  that  under 
the  provisions  of   the  law,  and  also  of  the 


Judgment,  the  right  to  pay  the  several 
amounts  into  court  Is  given,  and  that  It  fol- 
lows that  the  city  has  the  right  to  make  the 
whole  payment  at  once,  which  cannot  be 
done  until  after  the  collection  of  the  whole 
local  assessment.  The  argument.  It  seems  to- 
ns, does  not  reach  the  real  point  involved 
hei-e.  Itespondents  are  not  asking  any  di- 
rections to  appellants  touching  the  custodian- 
ship of  this  condemnation  fund.  They  are 
asking  only  the  Issuance  of  a  warrant  drawn 
upon  such  fund  for  the  amount  of  their  judg- 
ment When  the  moneys  have  once  been 
paid  into  such  fund,  they  become  a  part  of 
It,  and  must  remain  such  until  applied  to  the 
purposes  intended.  The  mere  deposit  of  the 
money  in  court,  if  done  to  carry  out  the  pur- 
poses of  the  fund,  would  not  remove  it  from 
the  fund.  If  the  city  should  insist  upon  th& 
right  to  deposit  the  money  in  court,  it  must 
be  done  in  trust  for  the  purposes  of  the  fimd, 
and  the  surrender  of  the  warrants  drawn  up- 
on It  would  doubtless  be  required  as  a  condi- 
tion precedent  to  individual  payments  from 
such  deposited  fund.  The  city  may,  however,, 
satisfy  this  judgment  as  It  does  any  other, 
when  the  holders  are  willing  to  ^accept  sat- 
isfaction in  that  manner.  Following  the  pro- 
visions of  section  5076,  2  Balllnger's  Ann. 
Codes  &  St,  respondents  have  caused  said 
judgment  to  be  satisfied  on  the  docket  there- 
of, and  have  presented  to  appellants  a  tran- 
script showing  the  Judgment,  and  Its  satis- 
faction of  record.  If  the  Judgment  is  such 
as  is  contemplated  by  the  above  section,  then 
they  are  entitled  to  their  warrant  We  see 
no  reason  why  It  Is  not  such  a  judgment  It  • 
adjudges  the  recovery  of  the  money  or  dam- 
ages. It  Is  true,  the  effect  of  the  judgment 
when  the  money  Is  paid  is  also  to  pass  title- 
to  real  estate,  but  it  Is  none  the  less  a  Judg- 
ment for  the  recovery  of  money.  Such  an  ad- 
judication was  expressly  held  to  be  a  Judg- 
ment in  Plum  T.  City  of  Kansas,  101  Mo.  52a, 
14  S.  W.  657,  10  L.  R.  A.  371.  It  is  provided 
by  section  816,  1  Balllnger's  Ann.  Codes  & 
St,  as  follows:  "All  moneys  received  or  col- 
lected by  the  treasurer  upon  assessments  for 
any  purpose  authorized  by  this  chapter  shall 
be  kept  as  a  separate  fund,  and  in  no  wl8» 
used  for  any  other  purpose  whatever,  except 
for  the  redemption  of  warrants  drawn  against 
such  fund."  The  above  section  applies  to  this 
fund,  and  we  think,  in  reason,  it  is  contem- 
plated that  warrants  shall  be  drawn  to  tb& 
order  of  the  several  Judgment  holders  in  the 
condemnation  proceeding.  .  When  the  tran- 
script of  the  satisfied  judgment  Is  presented, 
and  the  wan-ant  issued,  the  latter  thereafter 
becomes  the  evidence  of  the  city's  obligation. 
It  represents  a  liquidated  sum,  which  the  city 
is  obligated  to  pay  from  a  given  fund.  We- 
do  not  see  that  any  confusion  can  arise  as  to 
the  proper  parties  to  receive  payment,  as  sug- 
gested by  appellants.  .  This  is  not  a  demand 
for  cash,  but  for  a  warrant  representing  cash. 
If  the  property  holder  were  demanding  cashi 
before  possession  taken  by  the  city,  a  differ- 
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ent  question  would  be  presented  as  to  his 
constitutional  right  to  a  money  compensation 
as  a  couditiou  precedent  to  such  possession. 
Appellants  are,  however,  asking  a  warrant, 
ojily,  and  we  think  It  is  their  right  to  have  it 

It  is  assigned  that  the  court  erred  in  di- 
recting the  issuance  of  a  warrant  including 
interest  on  the  amoimt  of  the  Judgment  from 
the  date  thereof.  The  first  suggestion  in  sup- 
port of  this  assignment  is  that  the  adjudica- 
tion of  condemnation  and  the  award  of  dam- 
ages is  not  a  judgment,  within  the  purview 
of  the  statute  allowing  Interest  upon  judg- 
ments. Laws  1809,  p.  120,  §  6.  What  has 
already  been  said  as  to  the  judgment  charac- 
ter of  said  adjudication  answers  the  conten- 
tion that  it  is  not  a  Judgment  Being  a  judg- 
ment, it  must  therefore  draw  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  its  date, 
under  the  concluding  provision  of  the  section 
cited. 

It  is  further  urged  that  section  770,  1  Bal- 
linger's  Ann.  Codes  &  St.,  authorizes  the  city 
to  provide  the  entire  cost  by  local  assessment, 
and  that  it  is  impossible  for  the  commission- 
ers making  the  assessment  in  such  proceed- 
ings to  determine  the  amount  of  interest  that 
may  become  due  the  holders  of  the  condemna- 
tion judgments,  and  provide  for  its  payment 
by  assessment.  This  argument  is  based  upon 
the  theory  that  the  commissioners  would 
have  no  means  of  determining  when  the  as- 
sessments would  be  paid  or  collected,  so  as 
to  make  it  possible  to  pay  the  awards  to  the 
property  holders.  A  possible  deficit  of  the 
kind  mentioned  would  largely  be  covered  by 
the  10  per  cent,  penalty,  which  must  be  add- 
ed to  the  amount  of  the  assessment  upon  the 
day  of  sale,  under  section  808,  1  BalUnger's 
Ann.  Codes  &  St.  If  there  are  no  delinquent 
payments,  the  amount  of  accimiulated  Inter- 
est must  be  small;  and.  If  the  sale  of  delin- 
quent property  Is  timely  made,  the  penalty 
will  largely  meet  the  accumulated  interest 
In  any  event,  the  law  authorizes,  and  the 
city  in  this  instance  provided,  that  whatever 
smn  is  not  assessed  against  the  property  shall 
be  paid  by  the  city  out  of  its  general  fund. 
That  the  judgment  in  question  is  such  as 
bears  interest  from  the  date  of  Its  entry,  sefe 
Alloway  v.  Nashville  (Tenn.)  13  S.  W.  123,  8 
L.  R.  A.  123;  Plum  v.  City  of  Kansas,  supra; 

2  Lewis  on  Eminent  Domain  (2d  Ed.)  §  499; 

3  Sutherland  on  Damages  (2d  Ed.)  §  1091. 

It  Is,  however,  urged  that  the  city  has  not 
yet  taken  possession  of  the  condemned  prop- 
erty; that  appellants  have  had  the  benefit  of 
the  use  thereof,  and  shoiild,  therefore,  not 
recover  Interest  upon  their  award.  Section 
822,  1  BalUnger's  Ann.  Codes  &  St,  provides 
that  the  city  may,  within  two  months  from 
the  date  of  the  condemnation  judgment.  If 
no  appeal  be  taken,  discontinue  the  proceed- 
ings and  pay  the  costs.  Not  having  so  dis- 
continued the  proceedings  In  question,  It 
must  be  held  that  the  city  has  elected  to 
abide  by  the  award  and  appropriate  the 
Iffopcrty.    It  follows  that,  since  the  expira- 


tion of  said  two-months  period,  the  appro- 
priation has  been  complete,  with  the  excep- 
tion of  actual  satisfaction  of  the  judgment 
and  taking  possession  by  the  city,  which  it 
was  at  liberty  to  do  at  any  time.  The 
proceeding  has  therefore  resulted  in  an  obli- 
gation which  is  binding  upon  the  city,  and 
from  which  it  may  not  withdraw,  at  least 
without  consent  of  the  property  Judgment 
holders.  But  may  the  Judgment  holder  re- 
tain the  rents  and  profits  of  the  land,  and 
for  the  same  time  recover  Interest  upon  the 
condemnation  award?  Respondents  urge  the 
following  quotation  from  Plum  v.  City  of 
Kansas,  supra,  as  applicable  to  this  point: 
"The  long  delay  in  reaching  the  end  of  the 
condemnation  case  arose  from  the  acts  of 
other  parties.  During  It  the  plaintiff  re- 
mained in  possession  of  the  land,  but  his  en- 
joyment and  use  thereof  were  not  such  as 
belonged  to  complete  ownership.  His  ten- 
ure, then,  might  be  characterized  as  a  sort 
of  base  or  qualified  fee,  liable  to  be  deter- 
mined at  any  moment  by  the  issue  of  the 
appellate  proceedings.  He  could  not  with 
any  degree  of  confidence  improve  the  prop- 
erty, or  make  any  but  the  most  transient 
agreements  for  its  use.  He  could  not  dis- 
pose of  it,  except  subject  to  the  paramount 
public  easement  which  had  become  impress- 
ed upon  it.  So  far  as  concerned  his  beneficial 
rights  as  owner,  the  judgment  of  condemna- 
tion amounted  to  the  'taking'  of  the  property 
for  public  use,  and  the  price  for  such  taking 
then  became  Justly  due  him."  It  will  be 
obsen'ed  that  the  above-quoted  argument 
goes  only  to  the  point  that,  under  the  ch-- 
cumstances  detailed,  the  condemnation  Judg- 
ment amounted  to  a  taking,  and  the  owner 
was  entitled  to  the  price  for  such  taking, 
but  it  does  not  say  that  interest  on  that 
price  may  be  collected  ■<Hthout  accounting 
for  rents  when  the  owner  remains  In  posses- 
sion. In  that  case  it  was  held,  as  we  have 
seen,  that  the  Judgment  of  condemnation 
draws  Interest;  but  there,  as  in  the  case  at 
bar,  the  owner  remained  in  possession  for  a 
time,  and  the  court  expressly  held  that  It 
would  be  inequitable  to  permit  him  to  re- 
cover interest  and  at  the  same  time  retain 
the  benefits  of  the  possession  held  by  him 
meanwhile  as  trustee  for  the  city.  The  land- 
holder sought  to  enjoin  the  city  from  taking 
possession  without  paying  lawful  interest 
from  the  date  of  the  award  of  damages. 
The  court  stated  that,  before  obtaining  re- 
lief, he  should  do  equity,  and  should  account 
for  rents  and  profits  which  accrued  to  him 
after  the  condemnation.  Thus,  In  a  meas- 
ure, the  rents  and  profits  were  held  to  off- 
set the  Interest.  But  that  the  one  was  the 
necessary  legal  equivalent  of  the  other  was 
not  held.  Neither  can  It  be  so  held  here. 
The  rate  of  Interest  upon  the  Judgment  Is 
fixed  by  law,  but  the  value  of  rents  and 
profits  depends  upon  market  conditions.  We 
think  the  rule  followed  in  the  Missouri  case 
cited  is  emiuontly  just,  and  under  that  rule 
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ttie  respondents  here  are  not  entitled  to  a 
warrant  including  Interest,  Inasmuch  as  there 
has  been  no  accounting  for  rents  and  prof- 
its. If  an  accounting  were  here,  and  an  ex- 
cess of  interest  over  rents  appeared,  respond- 
ents would  be  entitled  to  have  such  excess 
Included  in  their  warrant  On  an  accounting, 
however,  the  city  would  not  be  entitled  to 
deduct  from  the  face  of  the  judgment  any 
excess  of  rents  over  interest,  for  the  reason 
that  no  express  contract  to  pay  any  sum  as 
rent  exists;  and,  since  the  city  has  vol- 
untarily permitted  the  use  and  occupation. 
It  ought  not  to  be  beard  to  demand  a  sum 
in  excess  of  its  own  fixed  interest  obligation 
in  the  premises.  Kespondents  therefore  are 
now  entitled  to  a  warrant  for  the  face 
amount  of  their  Judgment 

The  judgment  is  sustained  as  far  as  It  re- 
lates to  the  principal  sum  of  the  condemna- 
tion judgment,  but  it  sfiould  be  modified  to 
the  extent  of  excluding  from  the  warrant  In- 
terest upon  the  judgment.  The  cause  is 
therefore  remanded,  with  instructions  to  mod- 
ify the  judgment  in  accordance  with  what  is 
said  above.    Appellants  shall  recover  costs. 

ANDEllS,  MOUNT,  and  DU>fBAR,  JJ., 
concur. 


(32  Colo.   292) 

CITY  OF  GREELEY  v.  FOSTER. 
(Supreme  Court  of  Colorado.     March  7,  IQOl.) 

MASTERS— SERVANT'S  INJURIES— SAFE  PLACB 
TO  WORK— LIMITATION  OF  DOCTRINE— AS- 
SUMPTION OF  RISK— DANGEROUS  WORK— 
OBEDIENCE  TO  ORDEaiS- OBVIOUS  DANGER- 
ACTIONS  —  INSTRUCTIONS  —  PRESUMPTIONS— 
DEiFENSES   NOT  PLEADED— AVAILABILITY. 

1.  A  complaint  against  a  city  for  injuries  to 
a  day  laborer  excavating  a  trench  in  a  street, 
slleging  defendant's  failure  to  provide  a  rea- 
sonably safe  place  for  plaintiff  to  work  in, 
that  the  danger  was  known  to  defendant  and 
unknown  to  plaintiff,  and  could  not  have  been 
ascertained  by  him  by  the  use  of  ordinary  care, 
and  that  the  risk  was  not  ordinary  or  obvious, 
but  extrahazardous,  and  beyond  the  ordinary 
risk  assumed  by  plaintiff,  stated  a  cause  of 
action. 

2.  No  presumption  of  negligence  arises  from 
the  happening  of  an  accident  to  an  employ^. 

3.  Where  an  employ^  was  directed  by  tne  fore- 
man to  enter  a  trench,  which  had  given. signs 
of  caving  in,  for  the  purpose  of  putting  in  cross- 
braces  to  hold  the  sheeting  or  curbing  in  place 
80  as  to  prevent  the  banks  from  caving  in.  and 
voluntarily  obeyed  the  order  with  full  knowl- 
edge of  the  obvious  danger,  he  was  guilty  of 
contributory  negligence. 

4.  Where  there  was  no  allegation  in  the  com- 
plaint that  plaiutiff's  superior,  who  it  was  al- 
leged was  defendant's  vice  principal,  was  in- 
competent, it  was  error  to  permit  evidence  of 
incompetency. 

5.  A  charge  that  an  employer  should  pro- 
vide a  safe  place  for  the  employe  to  work  in 
was  erroneous  in  not  qualifying  the  word  "safe" 
by  the  adjective  "reasonably. 

6.  An  erroneous  charge  that  it  was  the  duty 
of  an  employer  to  furnish  the  employ^  a  safe 
place  to  work,  instead  of  a  "reasonably"  safe 
place,  which  error  was  repeated  in  various 
parts  of  the  charge,  was  not  cured  by  other  in- 
structions that  only  reasonable  care  was  de- 
manded. 


T.  The  doctrine  that  it  is  the  duty  of  a  master 
to  furnish  an  employO  a  reasonably  safe  place 
to  work  in  only  applies  to  places  permanent  in 
character,  and  is  Inapplicable  where  the  serv- 
ant is  making  his  own  place  to  work  in;  as 
where  he  is  engaged  in  sheeting  a  ditch  in  or- 
der to  render  it  safe. 

8.  Where  the  risk  of  working  in  a  place  is 
assumed  by  the  servant,  the  rule  requiring  the 
master  to  furnish  a  reasonably  safe  place  does 
not  apply. 

9.  Where  the  danger  to  be  incurred  from  obey- 
ing orders  of  a  superior  is  so  plain  that  no  pru- 
dent person  would  obey,  or  when  the  thing  or- 
dered to  be  done  is  wbat  the  servant,  with  full 
knowledge  of  the  perils  ordinarily  incident 
thereto,  was  employed  to  do,  and  the  servant 
obeys,  and  receives  injuries  in  doing  the  peril- 
ous work,  the  doctrine  of  assumption  of  risk 
precludes  a  recovery. 

10.  In  such  a  case  the  servant  is  also  guilty 
of  contributory  negligence. 

11.  Where  the  fact  that  plaintiff  assumed  the 
risk  of  doing  the  work  in  which  he  was  in- 
jured, and  that  it  was  one  of  the  ordinary  per- 
ils of  the  work  he  agreed  to  do,  and  that  it  was 
open  and  obvious,  clearly  appeared  from  the 
evidence  produced  by  plnmtiff  himself,  defend- 
ant could  avail  itself  of  the  defense  of  assump- 
tion of  risk,  although  it  did  not  specifically  plead 
it 

Appeal  from. District  Court,  Weld  County; 
Christian  A.  Bennett  Judge. 

Action  by  Herbert  M.  Foster  against  the 
city  of  Greeley.  Ifrom  a  judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Charles  D.  Todd  and  H.  B.  ChurcbUl,  for 
appellant  E.  A.  Thompson,  W.  H.  Thomp- 
son, A.  O.  Patton,  and  Ralph  E.  Esteb,  for 
appellee. 


CAMPBELL,  J.  Action  to  recover  dam- 
ages for  personal  injuries  due  to  the  negli- 
gence of  tbe  defendant.  Judgment  for  plain- 
tlfl!.    Defendant  appeals. 

A  tile  drain  which  bad  been  laid  in  one  of 
the  streets  of  the  defendant  city  proving 
Inadequate  for  the  purpose  for  which  it  was 
constructed,  the  city  determined  to  take  it 
up  and  put  in  a  larger  one.  This  made  it 
necessary  to  dig  in  the  street  above  the  old 
drain  a  ditch  three  feet  wide  and  six  feet 
deep.  The  work  was  done  in  the  late  winter 
and  early  spring  by  the  city  Itself,  under  the 
immediate  supervision  of  H.  P.  Heath,  one 
of  the-  members  of  tbe  city  council.  Tbe 
ground  was  thoroughly  saturated  with  wa- 
ter, and  a  steam  engine  was  used  to  pump 
this  water  out  of  the  ditch  and  the  manholes 
as  the  work  was  carried  on.  The  old  tile 
were  also  filled  with  water,  which  was  poured 
Into  the  trench  as  they  were  taken  up,  and 
the  water,  warmed  somewhat  by  the  escap- 
ing steam,  was  constantly  flowing  through 
the  ditch,  which  caused  the  edges  of  the  ditch 
at  tbe  bottom  to  be  loosened,  and  thus  with- 
drew support  from  the  overhanging  soil.  In 
digging  the  trench,  to  prevent  caving  of  Its 
sides,  which,  for  the  reasons  mentioned,  occur- 
red at  different  points  of  the  work,  from  the 
beginning  to  tbe  end,  the  sides  were  shored 
or  sheeted.  This  sheeting  consisted  of  boards 
or  pilings  placed  upright  against  both  sides 
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of  the  trench  and  dilTen  Into  the  soil  at  the 
bottom,  along  which  horizontally  16-feet 
ftrlngers  were  laid,  which  in  turn  were  held 
in  place  by  cross-braces.  The  city  at  all 
times  furnished  in  close  proximity  to  the 
ditch  suitable  and  abundant  material  for 
properly  curbing  it.  The  plaintiff,  as  the 
complaint  alleges,  was  employed  as  a  day  la- 
borer in  all  the  worli  of  excavating  the  trench 
and  relaying  the  drain  tile,  and  for  such  oth- 
er work  in  that  connection  as  was  ordinarily 
required.  At  the  trial  plaintiff  testified  that 
he  was  employed  to  do  whatever  work  was 
necessary  to  be  done  in  and  about  the  dig- 
ging of  the  trench,  the  removing  of  the  tile, 
leveling  the  bottom  thereof  for  the  reception 
of  the  new  tile,  sheeting  or  curbing  the 
trench,  relaying  the  new  tile,  and  filling  in 
the  trench  when  the  same  was  laid.  The 
plaintiff  had  been  doing  this  kind  of  work 
for  a  period  of  about  30  days,  and,  although 
he  had  never  been  engaged  In  similar  work 
before,  was  entirely  familiar  with  the  nature 
of  the  soil  in  which  the  trench  was  dug,  was 
aware  that  in  digging  the  same  Its  banks  or 
.sides  had  fallen  in  or  exhibited  tbat  tenden- 
cy, and  that  material  had  been  furnished  by 
the  city  for  safeguarding  It;  knew  what  the 
.sUeetiug  was  put  in  for,  had  assisted  in  pilt- 
ting  It  In,  and,  as  different  sections  were 
■completed,  in  taking  It  out-  In  short,  be  had 
in  all  respects  as  much  knowledge  of  the  na- 
ture and  character  of  the  work  and  the  dan- 
gers incident  thereto  as  the  foreman  himself. 
The  work  was  done  In  sections,  and  as  fast 
iis  one  section  was  completed  and  new  tile 
laid  the  ditch  was  filled  in  with  earth,  and 
a  new  section  begun.  When  the  accident 
which  resulted  in  plaintiff's  injury  occurred, 
the  trench  had  been  completed  and  filled  in 
with  the  exception  of  about  30  feet  at  one 
<^nd,  and  the  only  work  left  to  be  done  was 
the  laying  of  tile,  or  connecting  that  already 
laid  with  a  manhole.  About  half  an  hour 
before  the  injury  was  received  plaintiff  was 
working  at  a  manhole  at  the  extreme  end 
of  the  ditch,  and  was  then  called  from  this 
place  by  the  foreman  to  go  to  the  unfinished 
section  of  the  ti-ench  to  do  whatever  was 
necessary  In  completing  it.  For  nearly  30 
minutes  he  was  engaged  in  wheeling  dirt 
from  or  near  the  manhole  about  30  feet  dis- 
tant and  dumping  it  into  the  unfinished 
trench,  and  in  doing  so  necessarily  saw  its 
condition.  By  the  order  of  the  foreman,  giv- 
en some  time  in  the  morning  of  this  day, 
the  stringers,  cross-braces,  and  the  uprights 
on  the  south  side  had  been  removed,  so  that 
the  workmen  could  dump  the  dirt  Into  the 
trench,  instead  of  shoveling  it  over  the  piling 
that  extended  several  feet  above  the  natural 
surface.  The  north  side  gave  evidence  of 
^"aving,  which  was  called  to  the  attention  of 
the  foreman,  and  he  determined  to  replace 
tne  curbing  in  order  to  make  the  place  safe 
for  the  workmen  to  finish  the  work  of  laying 
or  connecting  the  tile.  About  five  minutes 
before  tlie  injury  occurred,  when  some  one 


on  top  called  out  that  caving  had  begun, 
plaintiff  and  others  stopped  the  work  they 
were  then  doing,  and  the  foreman  directed 
plaintiff  to  go  down  into  the  trench  and  as- 
sist a  fellow  laborer  named  Thomas,  who 
was  already  therein,  in  replacing  the  cross- 
braces.  In  obedience  to  the  order,  plaintiff 
got  down  into  the  trench,  and  was  holding 
one  end  of  a  stringer,  the  other  end  of  which 
was  held  by  Thomas,  and  while  they  were  at- 
tempting to  put  in  the  cross-braces  the  earth 
from  the  north  bank  caved  in  and  fell  against 
plaintiff,  pinning  him  against  the  south  wall, 
and  thus  caused  the  injuries  complained  of. 
No  evidence  was  introduced  by  the  defend- 
ant, and  the  case  was  submitted  to  the  Jury 
upon  that  of  the  plaintiff  and  his  witnesses. 
In  his  examination  in  chief  plaintiff  was  of 
the  impression  that  he  was  ordered  Into  the 
trench  for  the  piupose  of  removing  a  plank' 
so  as  to  make  level  .the  bottom  of  the  trench 
on  which  the  plank  was  to  be  laid  for  the 
reception  of  the  tile,  but  by  his  cross-exam- 
ination and  the  testimony  of  his  own  wit- 
nesses It  is  clearly  established  that  he  was 
ordered  by  the  foreman  to  go  Into  the  trench, 
and  knew  that  he  was  sent  into  it  for  the 
express  purpose  of  making  It  a  safe  place. 
If  this  were  not  so,  plaintiff  learned  that  such 
was  the  work  he  was  to  do  at  once  after 
getting  Into  the  ditch,  and  In  ample  time 
to  get  out  of  It  to  escape  the  danger  which 
he  necessarily  saw  was  threatened.  Plaintiff. 
In  his  testimony,  as  In  his  complaint,  says 
that  when  he  got  down  into  the  ditch  he  was 
ignorant  of  the  dangerous  character  of  the 
place,  and  did  not  know  that  the  cross-braces 
had  been  removed;  but  it  is  quite  clear 
from  all  the  evidence  that  he  not  only  bad 
full  opportunity  for  knowing  the  situation, 
but,  as  a  matter  of  fact,  knew  as  well  «s 
any  one  connected  with  tlie  work  that  there 
was  danger  of  the  bank  caving  In  and  In- 
juring those  who  were  working  In  the  trench 
at  the  time  of  the  accident,  and  that  the 
cross-braces  had  been  taken  out,  and,  if  he 
did  not  actually  assist  in  removing  them, 
was  present  when  others. did  so,  and  saw 
them  in  the  very  act.  But  if  be  did  not  know 
these  things  It  was  his  own  fault.  It  was 
because  he  did  not  use  his  eyes.  He  cannot 
close  his  eyes  to  danger,  and  be  heard  to  say 
that  he  was  not  aware  of  It.  All  the  witness- 
es testified  that  any  one,  whether  experienced 
or  Inexperienced,  If  he  had  used  his  eyes, 
would  have  been  able  to  see  that  the  place 
was  a  dangerous  one.  Plaintiff  was  an  adnlt, 
presumed  to  know  the  law  of  gn^vltaUon,  and 
that  the  tendency  of  the  sides  of  this  trench, 
in  its  then  condition,  left  unsupported,  was 
to  fall;  and,  if  he  was  ignorant  of  such  a 
law,  the  fact  was  well  known  to  him  that 
the  sides  of  this  very  trench  did  fall  on  sev- 
eral occasions  during  the  work  of  excavation, 
and  he  was  ordered  to  assist  In  shoring  the 
trench  at  this  place  to  prevent  the  hai^>en- 
ing  of  the  very  thing  which  afterwards  did 
happen  and  cause  his  injuries,  and  which  be. 
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and  all  those  present,  knew  was  Imminent 
from  the  indications  visible  to  all  of  them. 
He  was  not  called  upon  suddenly  by  the 
foreman  to  go  Into  a  place  of  danger,  of 
which  he  was,  and  the  foreman  was  not,  Ig- 
norant, but  he  was  actually  engaged  In  a 
work  for  which  he  was  employed,  and  which, 
in  the  very  nature  of  things,  was,  to  his  own 
knowledge,  obviously  dangerous,  and  which 
be  was  doing  in  order  to  make  safe  a  place 
for  himself  and  otherS'  to  work  in.  It  is 
alleged  in  one  part  of  the  complaint  that  this 
particular  work  of  bracing  or  curbing  the 
trench  at  which  plaintiff  was  engaged  at  the 
time  he  received  his  injuries,  and  which  was 
extrahazardous,  to  defendant's  knowledge,  of 
which  he  was  not  aware,  was  not  that  for 
which  he  was  employed,  but  he  admitted 
at  the  trial  that  every  kind  of  work  that  was 
necessary  to  be  done  in  order  to  put  in  a 
new  drain  was  within  the  terms  of  his-  em- 
ployment. The  defenses  were  that  defend- 
ant was  not  guilty  of  negligence,  that  plaln- 
tllTs  own  negligence  contributed  to  the  in- 
jury, and  that  the  risk  of  danger  from  the 
very  work  In  which  he  was  engaged  was  vol- 
untarily assumed  by  him  imder  the  terms 
of  his  emplojrment  Under  the  issues  thus 
Joined,  and  upon  a  state  of  facta  substantial- 
ly as  we  have  above  outlined,  the  case  was 
submitted  to  the  Jury,  which  found  a  verdict 
for  the  plaintiff.  The  defendant  has  assign- 
ed many  errors,  most  of  which,  in  the  view 
we  take  of  the  case,  are  not  of  Importance 
upon  this  review. 

1.  The  defendant  insists  that  the  complaint 
does  not  state  a  cause  of  action.  This  case 
was  once  befwe  our  Court  of  Appeals,  and 
by  that  tribunal  it  was  held  that  the  com- 
plaint did  state  a  cause  of  action,  although, 
so  far  as  its  allegations  disclose,  H.  P.  Heath, 
who  was  said  to  be  superior  in  authority  to 
plaintiff,  was  a  mere  fellow  servant.  But 
this  circumstance  was  not  considered  by  the 
Court  of  Appeals,  nor  is  it  by  us,  as  im- 
portant in  the  light  of  the  other  allegations. 
Foster  ▼.  City  of  Greeley,  15  Colo.  App.  Ite, 
61  Pac.  482.  We  are  of  opinion  that  the 
complaint  on  Its  face  states  a  cause  of  action, 
and  the  speciflc  negligence  alleged  was  the 
failure  by  defendant  to  provide  a  reasonably 
safe  place  for  the  plaintiff  to  work  in,  the 
danger  of  which  was  known  to  defendant 
and  unknown  to  the  plaintiff,  and  could  not 
have  been  ascertained  by  him  by  the  use  of 
ordinary  care  in  the  circumstances  of  the 
case.  It  was  also  alleged  that  the  risk  was 
not  of  the  kind  Called  ordinary,  nor  was  it 
incident  to  the  work,  nor  obvious,  but  extra- 
hazardous, and  beyond  the  ordinary  risk 
assumed  by  plaintiff;  and  so  the  case,  on 
paper,  was  taken  out  of  the  rule  that  applies 
in  the  absence  of  such  averment. 

2.  The  court  instructed  the  Jury,  in  effect, 
that  negligence  might  be  presumed  from  the 
happening  of  an  accident  This  was  error. 
•This  doctrine  has  been  enunciated  in  cases 
of  iiersonai  Injury  by  a  common  carrier  to 
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a  passenger;  but,  as  stated  In  Reno's  Em- 
ployers' Liability  Acts  (2d  Ed.)  §  206,  it  does 
not  apply  to  actions  between  employfis  and 
employers  for  personal  injuries  founded  upon 
negligence,  though  there  are  some  cases  of  a 
a  contrary  tendency  in  Massachusetts,  and 
probably  in  some  other  Jurisdictions.  See, 
also.  Sack  v.  Dolese  et  al.,  137  111.  12&,  137, 
27  N.  B.  62;  The  Nitro  Glycerine  Case,  16 
Wall.  524,  537,  21  L.  Ed.  206.  Our  Court  of 
Appeals  is  committed  to  the  doctrine  that  no 
presumption  of  negligence  arises  from  the 
happening  of  an  accident  In  actions  by  an 
employe  against  an  employer  for  personal 
injuries,  and  we  think  its  reasoning  is  sound. 
D.  &  B.  G.  R.  R.  Co.  V.  Robinson,  6  Colo. 
App.  432,  40  Pac.  840;  D.  &  R.  G.  B.  R.  Co. 
V.  McComas,  7  Colo.  App.  121,  42  Pac.  676; 
Bishop  T.  Brown,  14  Colo.  App.  535,  61  Pac. 
60. 

8.  Contributory  negligence  was  specially 
pleaded  by  the  defendant.  The  plaintiff  was 
directed  by  'the  foreman  who  had  charge  of 
the  work  to  enter  this  trench  for  the  purpose 
of  putting  in  cross-braces  to  hold  in  place 
the  sheeting  or  curbing  that  was  rendered 
necessary  to  prevent  the  caving  of  the  banks. 
The  danger  was  Just  as  obvious  to  plaintiff 
as  to  defendant  It  was  not  a  case  where 
the  danger  was  known  only  to  the  master, 
and  not  to  the  servant;  nor  was  it  one  where, 
in  a  case  of  emergency,  the  servant  was  sud- 
denly called  upon  by  the  master,  or  his  r^- 
resentative  to  do  work  which  was  dangerous 
because  of  some  hidden  or  latent  danger. 
The  plaintiff  voluntarily  did  as  he  was  or- 
dered, and  was  engaged  in  doing  that  which 
he  himself  was  employed  to  do,  and  which 
he,  as  well  as  others,  knew  was  attended 
with  more  or  less  danger,  real,  apparent, 
open,  and  obvious,  not  latent,  concealed,  or 
hidden;  so  that,  if  defendant  was  chargeable 
with  negligence  by  reason  of  the  order  of  its 
foreman,  plaintiff  was  equally  guilty  of  neg- 
ligence that  directly  contributed  to  the  injury, 
and  cannot  recover. 

4.  There  is  no  allegation  in  the  complaint 
that  Heath,  who  was  alleged  to  be  sup«1or 
in  authority  over  the  plaintiff,  and  who,  as 
was  claimed  at  the  trial,  was  its  vice  prin- 
cipal, was  incompetent  either  at  the  time  of 
his  employment  by  the  city  or  that  he  be- 
came BO'  afterwards;  yet  at  the  trial  the 
court  permitted  evidence  to  be  Introduced 
by  the  plaintiff  tending  to  show  incompe- 
tency of  Heath  for  work  of  this  character. 
This  of  itself  was  prejudicial  error. 

6.  In  one  of  the  instructions  given  by  the 
court  the  Jury  were  told  that  It  was  the  duty 
of  the  defendant  in  this  case  to  provide  a 
safe  place  for  the  plaintiff  to  work  In,  and 
if,  in  this  respect  there  was  negligence,  plain- 
tiff was  entitled  to  recover.  If  this  belong- 
ed to  the  class  of  cases  to  which  the  rule  is 
pertinent,  the  instruction  is  erroneous  In  that 
the  duty  of  the  defendant  is  said  -to  be  to 
provide  an  absolutely,  and  not  a  reasonably, 
safe  place  in  which  to  work.    The  same  er- 
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ror  was  accentuated  by  r^)eatlDg  the.  same 
language  in  other  parts  of  the  charge,  and 
was  not  cured  by  other  instructions  that  only 
reasonable  care  to  that  end  was  demanded. 
Such  an  instruction  was  considered  rever- 
sible error  in  Grant  et  al.  v.  Varney,  21 
Colo.  320,  40  Pac.  771.  It  is  not  always  that 
the  giving  of  an  instruction  technically  erro- 
neous Is  necessarily  reversible  error,  and  an 
instance  of  the  kind  is  found  in  Portland  G. 
M.  Co.  V.  Flaherty,  111  Fed.  312,  49  C.  C.  A. 
361,  a  case  where  It  was  the  duty  of  the  em- 
ployer to  provide  a  reasonably  safe  place. 
There,  however,  the  instruction  which  omit- 
ted the  necessary  qualification  was  imme- 
diately followed  by  language  in  which  tlie 
Jury  were  expressly  told  tliat  tlie  defendant 
was  in  no  sense  an  insurer  of  the  plaintiff's 
safety,  but  was  required  to  use  only  that 
care  which  a  reasonably  prudent  man  would 
use  in  such  circumstances;  and,  besides,  and 
what  Is  of  itself  conclusive,  the  instruction 
was  harmless  l)ecau8e  the  deftfndant  admit- 
ted at  the  trial  that  the  place  furnished  by 
him  was  not  reasonably  safe,  and  defended 
the  action  upon  the  ground  that  he  bad  never 
ordered  the  plaintiff  to  work  therein  for  the 
very  reason  that  be  considered  it  dangerous. 
That  is  entirely  different  from  the  case  in 
hand. 

,6.  But  for  a  much  stronger  reason  the  trial 
court  .was  wrong  when  it  ruled  that  the  doc- 
trine of  safe  place  governs  this  case.  Cases 
like  Hanley  v.  California  Bridge  &  Construc- 
tion Co.,  127  Cal.  232,  50  Pac.  577,  47  L.  R.  A. 
507,  cited  by  plaintiff  in  support  of  the  rule 
that  the  master  is  bound  to  furnish  a  rea- 
sonably safe  place  for  the  servant  to  work 
in,  are  not  in  point  A  careful  examination 
of  them  shows  that  the  doctrine  relates  to  a 
place  permanent  in  its  character;  and  where 
a  recovery  has  been  allowed  for  failure  of  a 
master  in  this  respect  It  is  where  the  servant 
has  been  put  into  a  permanent  place  that  is 
dangerous,  and  that  place  has  been  prepared 
by  the  master  himself,  or  by  other  workmen. 
But  here,  where  the  plaintiff  was  making  his 
own  place  to  work  in,  the  rule  is  clearly 
inapplicable.  In  2  Bailey's  Personal  Injuries 
relating  to  Master  and  Servant,  in  chapter  15, 
at  section  2034,  the  author  refers  to  the  dis- 
tinction made  between  cases  where  employes 
are  of  the  crew  who  are  making  the  trench, 
and  where,  after  it  is  made,  an  employ^  is 
set  to  work  to  perform  labor  of  a  different 
character  in  the  trench  which  has  thus  been 
prepared  as  a  place  for  doing  the  work.  The 
master  is  not  nnder  obligations  to  make  rea- 
sonably safe  the  trench  for  those  employes  ■ 
who  are  actually  engaged  in  making  it,  but 
his  duty  is  to  have  the  trench  made  reason- 
ably safe  for  the.  second  class  of  employes, 
who  are  to  perform  work  of  a  different  char- 
acter in  the  trench  after  it  is  made.  In  sec- 
tion 3022  et  seq.  of  the  same  work  it  is  said 
to  be  the  rule  that,  where  a  piece  of  prop- 
erty is  out  of  repair,  as  this  trench  was 
which  the  plaintiff  was  seeking  to  put  into 


proper  condition,  a  servant  who  Is  employed 
in  making  it  safe  takes  upon  himself  what- 
ever added  risk  comes  from  the  existing  con- 
dition of  the  place  or  the  work.  Cases  in 
some  of  their  features  quite  similar  to  the 
one  at  bar  are  Petuja  v.  Aurora  I.  M.  Co. 
(Mich.)  64  N.  W.  335,  32  L.  B.  A.  435,  58 
Am.  St.  Rep.  505;  Finalyson  v.  Utica  M.  & 
M.  Co.,  67  Fed.  507.  14  C.  C.  A.  492;  Show- 
alter  V.  Fairbanks  Moore  &  Co.,  8S  Wis.  376, 
60  N.  W.  257.  The  rule  invoked  by  the  plain- 
tiff does  not  apply  when  the  place  at  which 
the  work  is  to  be  done  and  the  appliances 
for  the  doing  of  the  same  are  to  be  prepared 
by  the  servant  himself,  or  where  the  woric 
and  the  place  of  work  are  coincident  In 
Faulkner  v.  Mammoth  M.  Ca,  23  Utali,  437, 
66  Pac.  790,  the  court  said:  "Where  the 
servant  is  intrusted  with  the  duty  of  making 
a  place  which  is  known  to  be  dangerous 
safe,  or  engages  in  a  work  the  danger  of 
which  as  he  proceeds  necessarily  changes 
from  time  to  time,  and  be  is  left  free  to  pur- 
sue his  own  course  and  select  liis  own  appli- 
ances, he  assumes  the  risk,  unless  the  mas- 
ter has  done  or  neglected  to  do  something 
that  bis  duty  to  his  servant  reasonably  re- 
quires, which  unnecessarily  increases  the  nat- 
ural hazard  of  such  changes."  There  can  be 
no  coiiientlon  here,  under  the  evidence,  that 
the  defendant  tmd  done  or  omitted  to  do  any- 
thing which  increased  the  ordinary  hazard  of 
the  work  which  the  plaintiff  was  employed 
to  perform.  The  defect  was  not  latent  at  all, 
but  plainly  observable.  Where  the  risk  of 
working  in  a  place  is  assumed,  the  rule  re- 
quiring the  master  to  furnish  a  reasonably 
safe  place  does  not  apply.  The  same  prin- 
ciple is  laid  down  by  our  Ck>urt  of  Appeals 
in  C.  C.  &  I.  Co.  v.  Lamb,  6  Colo.  App.  255, 
40  Pac.  251,  where  It  is  said  there  is  a  wide 
difference  Iwtween  providing  a  safe  place  for 
the  servants  to  work  in  and  putting  a  place 
already  found  to  be  insecure  in  condition  for 
the  resumption  of  labor.  Certainly,  the  mas- 
ter "had  the  right  to  put  an  insecure  place 
into  a  safe  condition.  Lalx»rers  who  were 
employed  to  aid  in  this  effort  took  upon 
themselves  whatever  of  added  risk  might 
have  come  from"  such  work.  That  is  pre- 
cisely this  case.  Speaking  to  the  same  point 
In  Batty  v.  Niagara  Falls,  etc.,  Co.,  79  App. 
Dlv.  466,  79  N.  Y.  Supp.  734,  the  court  says: 
"It  would  be  an  anomalous  condition  of  af- 
fairs which  would  Impose  upon  the  master, 
as  a  consequence  of  his  efforts  to  safeguard 
bis  employes,  liability  for  an  injury  resulting 
to  one  of  them  from  the  very  danger  which 
he  was  seeking  to  avoid,  and  which  was  per- 
fectly apparent  to  the  person  attempting  to 
remedy  the  same."  It  was  there  held,  as 
we  hold  here,  that  the  risk  was  either  one 
which  related  to  the  detail  of  the  work  in 
which  plaintiff  was  engaged,  or  one  which 
was  assumed  by  him,  and  in  either  event  de- 
fendant was  not  liable.  And  while,  as  was 
said  by  this  court  in  the  O'Brien  Case,  infra, 
"a  servant  is  generally  excusable  for  obeying 
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orders  In  and  about  hts  mnster's  l)iisinP!>s 
when  snch  orders  are  given  by  one  In  au- 
thority over  him  as  :i  iciirosouiativp  of  tue 
master,"  yet  when  the  danger  to  be  hicurred 
from  yielding  obedience  is,  as  It  clearly  was 
In  the  case  at  bar,  so  plain  and  manifest 
that  no  prudent  person  would  obey,  or  when 
the  thing  so  ordered  to  be  done  was  what 
the  servant,  with  full  knowledge  of  the  perils 
ordinarily  incident  thereto,  was  employed  to 
lie,  and  tiie  servant,  in  such  circumstances, 
obeys,  and  receives  Injuries  from  doing  such 
perilous  work,  the  assumption  of  risk  pre- 
cludes a  recovery,  and  contributory  negligence 
also  is .  established.  Other  cases  clearly  in 
point  showing  that  under  the  facts  of  this 
«-ase  the  doctrine  of  a  safe  place  does  not 
itpply  are  Callau  v.  Bull,  113  Cal.  593,  45 
Pae.  1017;  Lindvall  v.  Woods,  41  Minn.  212, 
42  N.  W.  1020,  4  L.  R.  A.  793;  Butler  v. 
Townsend,  126  N.  Y.  105,  2C  X.  E.  1017;  Cm- 
ley  V.  Hoff,  02  N.  J.  iMW,  758,  42  Atl.  731; 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E.  906; 
Heald  v.  Wallace,  109  Tenn.  346,  71  S.  W. 
80;  Griffin  v.  O.  &  M.  Ry.  Co.,  124  Ind.  320, 
24  N.  B.  888;  Colo.  Midland  Ry.  Co.  v. 
O'Brien,  16  Colo.  219,  225,  27  Pac.  701;  Reno's 
Employers'  Liability  Acts,  §§  22C,  238;  Gooiles 
'  v.  B.,  etc.,  Ry.  Co.,  162  Mass.  287.  These 
and  other  like  cases  hold  that  whenever  a 
servant  Is  employed  to  work  in  the  construc- 
tion, alteration,  or  repair  of  any  place  or 
thing  where  the  work  as  it  is  being  prose- 
cuted Involves  the  construction  of  the  place 
Itself,  the  master  fulfills  his  duty  to  the  serv- 
ant when  he  furnishes  reasonably  safe  ma- 
terial and  appliances  for  the  performance  of 
the  work  and  selects  competent  servants  to 
do  It  The  risk  here  was  one  which  plaintiff 
voluntarily  assumed.  It  was  implied  in  the 
very  terms  of  his  contract  of  employment. 
Town  of  Colorado  City  v.  Linfp,  28  Colo.  -Ifis, 
65  Pac.  630,  cited  by  plahitiff,  is  not  In  point 
It  is  clearly  distinguishable  from  tlie  case  wo 
are  considering.  There  Liafe,  who  had  been 
employed  solely  to  shovel  gravel  from  a  grav- 
el pit  into  a  wagon,  had  l>eea  at  work  only  n 
few  minutes.  He  had  never  been  at  the 
place  before,  and  was  ordered  by  the  street 
conimissioner  of  the  town  to  work  in  an  ap- 
parently safe  place,  but  which  In  fact  was 
dangerous  because  of  a  hidden  and  latent 
defect  previously  known  by  the  commission- 
er to  exist,  knowledge  of  which  he  had  not 
Imparted  to  the  plaintiff,  who  was  entirely 
Ignorant  thereof,  and  by  the  exercise  of  rea- 
sonable care  could  not  have  acquired  knowl- 
edge of  It.  There  are  other  material  differ- 
ences between  the  two  cases.  The  principal 
controversy  there  was  as  to  whether  the  neg- 
ligence of  the  street  commissioner  was  prop- 
erly chargeable  to  the  town.  The  particular 
point  as  to  whether  or  not  it  was  necessary 
for  the  defendant  to  furnish  a  safe  place 
for  plaintiff  to  work  in,  or  whether  plaintiff 
aasumed  the  risk  in  question,  was  not  raised. 
But  It  is  said  that  the  assumption  of  risk 


is  an  affirmative  defense  that  must  be  spe- 
cially pleaded,  and,  since  it  was  not  pleaded 
in  this  case,  defendant  may  not  be  heard  to 
insist  upon  it  either  in  the  court  below  or 
here.  In  a  late  review  of  this  doctrine  in 
vol.  36,  No.  3,  of  the  American  Law  Review, 
it  is  stated  that  the  better  and  more  logical 
vlew«  is  that  the  burden  of  proof  is  upon 
plaintiff.  There  are  casfes  holding  that  the 
defense  must  be  specially  pleaded,  and  the 
burden  is  upon  the  defendant  The  question 
is  not  of  importance  here,  because  there  are 
allegations  in  the  answer,  which,  while  min- 
gled with  the  defense  of  contributory  negli- 
gence, are.  In  the  absence  of  proper  objec- 
tlous  seasonably  interposed,  sufficient  upon 
which  to  predicate  the  defense.  Even  In 
jurisdictions  where  it  is  held  that  the  defense 
must  be  specially  pleaded,  a  late  Oregon  case 
says  that  no  plea  is  necessary  when  the  risk 
is  an  ordlAary  one,  for  what  the  law  pre- 
sumes to  be  a/ fact  it  Is  not  necessary  to 
aver,  and  that  It  is  onl.v  an  extraordinary 
risk  assumed  by  plaintiff  which  defendant  is 
called  npon  to  plead.  Tucker  v.  Northern 
Terminal  Co.,  41  Or.  82,  68  Pac.  426;  BUss 
on  Code  Pleading  (3d  Ed.)  !  175.  The  de- 
fendant, under  either  rule,  is  in  a  position 
to  take  advantage  of  this  defense.  Indeed, 
the  assumption  of  risk  here  is  implied  from 
the  allegations  of  the  complaint  Itself.  Were 
it  not  so,  still  the  fact  that  plaintiff  assumed 
the  risk,  that  it  was  one  of  the  ordinary 
perils  of  the  work  he  agreed  to  do,  was  open 
and  obvious,  so  clearly  appears  from  the  evi- 
dence produced  by  the  plaintiff  himself,  that 
defendant  was  in  a  position  .to' avail  itself 
thereof  by  a  motion  for  a  nonsuit  or  for  an 
instruction  which  it  asked  directing  a  verdict 
in  its  favor.  The  court  should  have  sustained 
the  defendant's  motion  for  a  nonsuit  or  di- 
rected a  verdict  for  the  defendant. 

For  each  and  all  of  the  foregoing  reasons 
the  judgment  must  be  reversed,  and  the  cause 
remanded.    Reversed. 

Sl'BELE,  J.,  not  participating. 


(29  Mont  604) 
HENDRICKSON  t.  WALLACT3. 
(Supreme  Court  of  Montana.     Feb.   1,  1901.) 
APPEAL— EQUITY— INSTRUCTIONS-NBW  TRIAL. 

1.  Appellant  having  at  all  stages  of  the  suit 
insisted  that  it  is  an  equity  case,  it  will  be 
treated  as  such;  there  being  no  ground  for  re- 
versal. 

2.  Instructions  to  the  jury  may  not  be  com- 
plained of  on  appeal  in  an  equity  case. 

3.  Denial  of  a  new  trial  for  iusufflciency  of 
the  evidence  will  not  be  disturbed,  there  being 
a  substantial  conUict  of  evidence. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Deer  Lodge  County;  Welling 
Napton,  Judge. 

Action  by  Louis  J.  Hendrickson  against 
William  Wallace.  From  an  order  denying  a 
new  trial,  defeulant  appeals.    Affirmed. 


Digitized  by 


Google 


356 


75  PACIFIC  EEPORTER. 


(Mont 


H.  P.  Napton  and  Geo.  B.  Winston,  for  ap- 
pellant   Bodgers  &  Bodgers,  for  respondent 

CLAYBERG,  C.  C.  This  is  an  appeal  from 
an  order  overruling  a  motion  for  a  new  trial. 
The  action  was  instituted  by  tbe  filing  of  a 
complaint  on  November  10,  1898,  for  an  in- 
junction against  tbe  diversion  of  certain,  wa- 
ters wbich  the  plaintiff  claimed  be  had  ap- 
propriated, and  wbicb  be  was  entitled  to  use 
and  enjoy,  and  for  damages  for  the  unlawful 
Interference  with  bis  ditches  and  bis  right  to 
the  use  of  the  waters.  The  prayer  of  th^ 
complaint  was  for  a  judgment  for  damages 
and  a  permanent  injunction.  Defendant  an- 
swered this  complaint  practically  denying 
all  tbe  material  allegatious  of  each  cause  of 
action,  and,  for  further  defense,  set  up  an  ad- 
verse use  for  21  years,  and  tbe  statute  of 
limitations.  To  this  answer,  plaintiff  re- 
plied. 

The  Issues  thus  joined'  were  tried  before 
the  court  with  a  jury  in  1899,  and  on  June  3d 
of  that  year  the  jury  returned  a  general  ver- 
dict in  favor  of  plaintiff  for  $230  damages,  and 
12  special  findings,  covering  all  the  issues  in 
the  case.  A  motion  was  made  by  the  plain- 
tiff for  judgment  upon  this  verdict  and  find- 
ings immediately  after  they  were  returned. 
The  defendant  made  a  motion  to  set  aside 
tbe  verdict  and  findings,  and  asked  tbe  court 
to  make  findings  in  lieu  thereof,  and  enter 
judgment  In  his  favor.  The  court  on  May 
20,  1900,  adopted  substantially  all  of  tbe  spe- 
cial findings,  and  the  general  verdict  of  the 
jury,  except  the  part  allowing  $250  damages, 
and  substltuteil  in  the  place  thereof  a  find- 
ing that  plaintiff  was  only  entitled  to  $1  dam- 
ages. On  May  29,  1900,  defendant  gave  no- 
tice of  intention  to  move  for  a  new  trial. 

Counsel  for  defendant  has  treated  the  ac- 
tion as  one  in  equity.  Counsel  for  plaintiff, 
on  tbe  other  band,  has  treated  it  as  one  at 
law.  If  the  action  was  one  in  equity,  coun- 
sel for  defendant  was  required  to  give  notice 
of  his  intention  to  move  for  a  new  trial 
within  10  days  "after  notice  of  tbe  decision 
of  the  court."  Section  1173,  Code  Civ.  Proc; 
Power  V.  Lenoir,  22  Mont  169,  56  Pac.  106. 
If  the  action  was  an  action  at  law,  counsel 
for  defendant  was  required  to  give  his  notice 
of  intention  within  10  days  after  rendition  of 
the  verdict.  Section  1173,  Code  Civ.  Proc.  If 
one  of  the  two  causes  of  action  was  in  eq- 
nity,  and  one  at  law,  tbe  notice  of  intention 
*o  move  for  a  new  trial  could  only  apply  to 
the  equitable  cause  of  action,  because,  con- 
^ededl.v,  it  was  not  given  for  more  than  a 
year  from  the  rendition  of  the  verdict 

Bespondent  still  insists  that  tbe  action  is 
one  at  law,  either  in  whole  or  in  part,  and 
that  tbe  injunction  is  merely  incidental  to 
tbe  relief  sought  in  tbe  cause  of  action  stat- 
ed for  damages,  or  that,  at  least,  tbe  cause 
of  action  stated  for  damages  is  clearly  an 
action  at  law,  and,  as  to  that  particular 
branch  of  tbe  action,  plaintiff  below  was  en- 
titled to  a  Jury  trial,  and  that  tbe  court 


could  not  modify  tbe  verdict  for  damages,  ex- 
cept upon  motion  for  a  new  trial;  that  no- 
tice of  intention  to  move  for  a  new  trial 
was  not  given  within  10  days  after  rendi- 
tion of  tbe  verdict  and  therefore  that  there 
is  no  motion  for  a  new  trial  upon  the  law 
side  of  tbe  action;  that  this  being  true,  the 
verdict  and  judgment  upon  that  cause  of  ac- 
tion are  res  adjudlcata  as  to  all  the  rights  of 
the  parties;  and  that  this  court  cannot  re- 
verse tbe  order  of  tbe  court  below  made  on 
defendant's  motion  for  a  new  trial  in  the 
equitable  proceeding. 

Inasmuch  as  the  appellant  insists  that  the 
case  was  solely  one  of  equitable  jurisdiction, 
and  has  insisted  so  from  tbe  commencement 
of  tbe  suit  as  disclosed  by  the  record,  be 
cannot  complain  if  this  court  considers  this 
appeal  upon  bis  own  theory.  We  shall  there- 
fore not  pass  upon  tbe  Important  question  as 
to  tbe  character  of  the  suit  brought— wheth- 
er legal  or  equitable  in  whole  or  in  part— but 
proceed  to  consider  tbe  case  upon  the  theory 
advanced  by  tbe  appellant. 

Appellant  only  suggests  to  this  court  two 
errors  as  grounds  for  tbe  reversal  of  the  or- 
der overruling  his  motion  for  a  new  trial,  and 
these  are:  First  insufficiency  of  the  evi- 
dence to  justify  tbe  findings  and  decision  of 
the  court  and  the  verdict  and  findings  of  the 
jury;  second,  errors  at  law  occurring  at  the 
trial  In  giving  of  certain  instructions.  We 
will  consider  tbese  alleged  ^rors  in  tbe  in- 
verse order  from  that  above  stated. 

If  this  was  a  suit  in  equity,  the  appellant 
cannot  be  beard  to  allege  in  this  court  tliat 
the  court  below  erred  in  instructing  tbe  jury. 
This  matter  has  been  too  often  settled  by 
the  decisions  of  this  court  to  be  now  ques- 
tioned. Lawlor  V.  Kemper,  20  Mont  13,  49 
Pac.  398;  Wetzstein  v.  Largey,  27  M<mt  212. 
70  Pac.  717. 

Counsel  allege  Insufficiency  of  the  evidence 
to  support  findings  Nos.  1,  4,  5,  8,  6,  7,  10, 
and  12  of  the  jury,  and  findings  Nos.  2,  4,  5, 
6,  7,  8,  9,  and  10  of  the  court  It  is  suffi- 
cient to  say  in  regard  to  this  alleged  error 
that  a  careful  perusal  of  tbe  testimony  in- 
cluded in  tbe  record  discloses  that  it  was 
very  conflicting,  and  that  the  record  contains 
evidence  introduced  on  the  part  <^  tbe  plain- 
tiff, wliich,  if  uncontradicted,  would  clearly 
support  tbe  findings  both  of  the  jury  and  of 
the  court  Tbe  rule  of  this  court  is  well  set- 
tled that,  in  cases  upon  an  appeal  to  this 
court  from  an  order  overruling  a  motion  for 
a  new  trial,  if  the  record  discloses  a  sub- 
stantial conflict  of  the  evidence,  it  will  not 
reverse  tbe  order  appealed  from.  M.  C.  P. 
Co.  V.  B.  &  M.  Co.,  27  Mont  288,  70  Pac 
1114;  Stevens  v.  Curran,  72  Pac.  753;  Nel- 
son V.  Great  Northern  By.,  72  Pac.  642,  and 
cases. 

We  are  of  the  opinion  tbat  the  order  ap- 
pealed from  should  be  affirmed,  and  so  ad- 
vise. 

POORMAN  and  CALiLAWAY,  CO.,  concur. 
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PER  CURIAM.  For  the  reasons  stated  In 
the  foregoing  opinloo,  the  order  appealed 
from  Is  affirmed. 


(29  Mont.  496) 

EASTERLY  t.  JACKSON. 
(Supreme  Coart  of  Montana.     Feb.   1,   1901.) 
VENDOR  AND  PURCHASER— ORAL.  AGREEMENT 
—VALIDITY— MERGER  IN  WRITTEN  CONTRACT 
—CONSIDERATION— PARTIAL  PAYMENT. 

1.  Under  Civ.  Code,  I  2185,  subd.  5,  provid- 
iue  that  a  contract  for  the  sale  of  land  is  in- 
valid unless  in  writing;  section  2186,  praviding 
that  a  contract  in  writing  supersedes  all  pre- 
vious oral  negotiations  or  stipulations;  section 
iiSOl,  providing  that,  when  a  contract  is  in 
writing,  the  intention  of  the  parties  is  to  be  as- 
certained from  the  writing  alone;  and  section 
2281,  providing  that  a  contract  in  writing  may 
be  altered  only  by  a  contract  in  writing  or  an 
executed  oral  agreement — where  one  who  pur- 
chased land  from  joint  owners  thereof  agreed 
to  pay  one  of  them  a  sum  in  addition  to  that 
named  in  the  written  contract  of  sale,  to  in- 
duce him  to  execute  the  contract,  such  agree- 
ment, being  nullified  by  the  written  contract, 
does  not  constitute  any  consideration  for  a  sub- 
sequent written  agreement  whereby  the  purchas- 
er agreed  to  pay  such  sum. 

2.  Where  joint  owners  of  land  entered  into  a 
contract  for  its  sale,  agreeing  to  execute  deeds 
in  escrow  on  the  first  payment  being  made,  the 
refusal  of  one  of  them  to  sign  the  deeds  on  such 
payment  was  not  a  valid  consideration  for  the 
purchaser's  promise  to  pay  bim  an  additional 
snm. 

3.  When  joint  owners  of  land  made  a  contract 
to  sell  and  deed  it  to  the  purchaser  or  persons 
-whom  be  might  designate,  an  oral  agreement  by 
the  parchaser  to  pay  an  additional  sum  to  one 
of  tne  vendors  cannot  l>e  made  the  basis  of  a 
recovery  against  the  purchaser  as  an  agree- 
ment for  sharing  the  profits  of  a  resale  of  the 
land,  unless  it  is  resold  for  a  higher  price  than 
that  which  was  to  be  paid  uuder  the  original 
contract. 

4.  Whwe  a  written  Instrnment  Is  sued  on  as 
an  original  and  complete  contract,  not  as  an  ad- 
mission of  a  balance  due  on  any  other  contract, 
and  the  complaint  alleges  that  no  part  of  the 
sum  due  under  it  has  been  paid,  a  payment 
which  the  plaintiff  admits  the  defendant  has 
made  ia  no  part  of  the  amount  expressed  in  the 
contract  sued  on,  and  hence  it  cannot  be  relied 
on  to  support  a  previous  oral  agreement  as  the 
basis  and  consideration  of  the  written  contract. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Broadwater  County;  W.  L.  Hol- 
loway.  Judge. 

Action  by  Allen  M.  Easterly  against  James 
E.  Jackson.  From  a  judgment  in  favor  of 
plaintlft  and  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

Waldi  &  Newman  and  Clayberg  &  Gunn, 
tor  appellant  Sbober  &  Rascb,  for  respond- 
ent. 

POORMAN,  C.  This  Is  an  appeal  by  de- 
fendant from  a  judgment  entered  on  a  ver- 
dict in  favor  of  plaintiff  and  from  an  order 
overruling  defendant's  motion  for  a  new  trial. 
Tbe  facts  appearing  in  the  record  are,  sub- 
stantially: That  on  the  14th  day  of  Decem- 
ber, 1899,  Allen  M.  Easterly  (this  plaintiCC), 
James  J.  Mayne,  and  Allen  E<asterly,  Jr., 
agreed  with  James  E.  Jackson  (this  defend- 
ant) that  for  tbe  sum  of  $75,000  they  would 


sell  and  convey  to  Jackson,  "or  to  such  per- 
son or  persons  as  he  may  designate,"  certain 
mining  property.  $7,500  of  the  purchase 
price  was  to  be  paid  on  or  before  December 
31,  1899,  $12,500  on  or  before  August  15, 1900, 
and  the  remaining  $55,000  on  or  before  Feb- 
ruary 15,  1901.  That  upon  the  making  of 
tbe  first  payment  tbe  defendant  should  have 
the  possession  of  the  property,  with  the  priv- 
ilege of  working  tbe  same,  except  one  tunnel. 
That  he  should  deposit  25  per  cent  of  the 
smelter  returns  from  all  ore  extracted  as  fast 
as  the  same  was  realized,  for  the  benefit  of 
grantors,  which  sums  were  to  be  deducted 
from  the  final  payment  Deeds  were  to  be 
deposited  in  escrow  with  the  Union  Bank  & 
Trust  Company  of  Helena.  Time  was  made 
tbe  essence  of  the  contract  and  forfeiture 
was  to  be  the  result  of  any  violation  of  its 
terms.  It  further  appears  that  tbe  real  con- 
sideration which  tl^e  owners  were  to  receive 
for  the  property  was  $60,000,  and  that  the 
remaining  $15,000  was  a  profit  to  Jackson 
for  his  expenses  and  compensation  in  making 
tbe  sale  of  tbe  property.  Jackson  was  to  re- 
ceive $2,500  from  the  first  payment  made, 
and  all  of  tbe  $12,500  payment  due  August 
15,  1900.  On  December  29,  1899,  the  first 
payment  of  $7,500  was  made,  and  $2,500  of 
tbe  amount  was  turned  over  to  Jackson,  and 
deeds  to  tbe  property  were  executed,  and 
placed  in  the  bank.  The  grantors  then  gave 
an  order,  addressed  to  tbe  Union  Bank  & 
Trust  Company,  authorizing  and  requesting 
tbe  bank  "to  pay  to  James  E.  Jackson,  Agent, 
tbe  full  simi  of  twelve  thousand  five  hundred 
(12,500)  dollars,  being  the  second  payment 
provided  tot  (to  be  paid  on  or  before  August 
15tb,  1900)."  Tbereafiter,  on  August  8,  1900, 
Jackson  gave  bis  personal  check  for  $12,500 
to  the  cashier,  payable  to  tbe  bank,  and  pre- 
sented tbe  order  of  the  said  grantors  for  tbe 
payment  to  bim  of  this  amount  The  bank 
accepted  this  check  with  the  sanction  of 
Mayne,  who  was  then  present  indorsed  it 
"Pay  to  tbe  order  of  James  E.  Jackson,  agent, 
without  recourse."  and  banded  it  back  to 
Jackson,  who  receipted  on  the  ordar  as  fol- 
lows, after  tbe  same  bad  been  acknowledged 
by  Mayne:  "Full  receipt  acknowledged. 
James  E.  Jackson,  Agent"  The  bank  then 
indwsed  on  the  escrow  agreement:  "8— S 
1900.  Rec'd  $12,500.  U.  B.  &  T.  Co.  O. 
h.  R."  It  further  appears  that  this  check 
was  never  presented  for  payment  These  are 
snbstantlally  all  of  the  facts,  so  far  as  they 
relate  to  the  transactions,  necessary  to  be 
considered  at  this  time.  Plaintiff  claims, 
however,  that  the  instrument  sued  upon  grew 
out  of  and  is  connected  with  .these  transac- 
tions. This  instrument  is  as  follows:  "Hel- 
ena, Mont.  Dec.  29.  1899.  Allen  M.  Easterly, 
Helena,  Mont— Dear  Sir:  I  hereby  agree  and 
promise  to  pay  you  Twenty-five  hundred  dol- 
lars out  of  &  from  tbe  sum  of  Twelve  thou- 
sand five  hundred  (12,500)  dollars  for  which 
yourself,  James  J.  Mayne  &  A.  Allen  Easter- 
ly, Jr.  have  given  me  this  day  an  order  ou 
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the  Union  Bank  &  Trust  Co.  Said  sum  to 
be  paid  on  or  before  August  15tb  1900  in 
accordance  with  terms  of  agreement  made  & 
entered  into  on  Dec.  14  1899  between  above 
named  parties  &  myself.  In  case  said  pay- 
ment of  $12,500.00  is  not  made  then  this 
agreement  is  null  and  void.  [50  cent  Internal 
Rev.  Stamp,  Cancelled.]  Yours  truly,  J.  E. 
Jackson."  This  Instrument  is  attacked  by 
defendant  as  being  without  consideration. 
To  repel  this  attack,  plaintiff  testified  that 
the  actual  consideration  to  be  paid  to  the 
owners  for  the  property  was  ?60,000,  which 
was  to  be  divided  between  plaintiff,  his  two 
sons,  and  James  J.  Mayne— $15,000  to  each— 
but  that  plaintiff  had  a  verbal  agreement 
with  defendant,  entered  Into  prior  to  the  exe- 
cution of  the  agreement  to  convey,  to  the 
effect  that  plaintiff  was  to  receive  $3,000  ad- 
ditional; that  ?500  of  this  amount  was  to  be 
paid  when  the  first  payment  was  made  on 
the  contract  of  conveyance,  and  $2,500  when 
the  second  or  August  payment  was  made; 
that  defendant  did  pay  the  $500,  and  that 
plaintiff  refused  to  sign  the  escrow  agree- 
ment and  deeds  until  defendant  executed  and 
delivered  to  him  the  instrument  sued  upon. 
With  reference  to  this  verbal  agreement  the 
plaintiff  testifies:  "The  conversation  between 
Mr.  Jackson  and  myself  in  regard  to  enter- 
ing into  this  agreement  of  December  14th 
was  that  I  would  not  part  with  my  interest 
unless  I  got  $3,000  more;  that  I  had  the 
largest  Interest,  and  I  would  not  let  it  go 
for  less  than  $18,000;  and  that  I  would  sign 
no  papers,  the  escrow  agreement  or  deed, 
transferring  that  property  until  I  was  se- 
cured by  this  contract."  The  contract  to  con- 
vey was  executed  iiP  a  room  at  Slacker's 
Hotel  at  Radersburg.  Ail  the  parties  were 
present.  The  verbal  contract,  plaintiff  says, 
was  entered  into  on  the  same  day,  and  Im- 
mediately prior  to  the  signing  of  the  written 
contract  to  convey.  Plaintiff  says,  "There 
was  nothing  said  about  that  $3,000  In  that 
room  that  day  In  the  presence  of  Mr.  Mayne." 
Again,  plaintiff  says,  "My  co-tenants  did  not 
know  anything  about  this  side  deal  I  was 
making  with  Jackson."  This  $500  was  paid 
to  Easterly  on  December  29th,  and,  though 
Mayne  was  present,  he  was  not  permitted  to 
know  anything  about  It;  and  Mayne  saya 
in  his  testimony  that  he  did  not  know  any- 
thing about  this  "side  deal"  until  some  time 
in  August,  1900,  and  he  further  refers  to  It 
as  "rake-off"  and  "boodllng." 

1.  It  appears  from  the  undisputed  testi- 
mony and  the  admissions  of  all  the  parties 
that  Jackson  was  the  common  agent  of  all 
the  owners  for  the  purpose  of  effecting  a  sale 
of  the  property,  although  he  was  at  the  same 
time  given  the  option  to  purchase  it  himself. 
This  verbal  contract  between  the  plaintiff 
and  this  common  agent,  secretly  entered  into 
and  purposely  concealed,  by  which  the  plain- 
tiff seeks  to  obtain  an  advantage  over  his 
partners  with  reference  to  the  consideration 
to  be  paid  for  this  mining  property,  trenches 


dangerously  near  to  the  forbidden  ground  of 
fraud,  and  of  being  void  as  against  public 
policy.  This  verbal  contract,  if  a  contract 
at  all,  under  the  provisions  of  subdivision  5, 
§  2185,  of  the  Civil  Code,  related  to  the  sale 
of  land,  and  was  superseded  by  the  subse- 
quent written  agreement  relating  to  the  same 
matter,  under  section  2186,  Civil  Code.  Arm- 
ington  V.  Stelle,  27  Mont  13.  6»  Pac.  115. 
And  this  written  agreement,  when  once  en- 
tered Into,  could  be  altered  by  a  contract  In 
writing  or  by  an  executed  oral  agreement 
and  not  otherwise.  Sections  2281,  2204,  Civ, 
Code;  Bradford  Inv.  Co.  v.  Joost,  117  Cal. 
211,  48  Pac.  1083.  This  oral  agreement,  be- 
ing thus  nullified  by  the  subsequent  written 
agreement,  does  not  constitute  any  consider- 
ation whatever  for  the  written  Instrumeut 
described  in  plaintiff's  complaint  Fisher  v. 
Briscoe,  10  Mont.  124,  25  Pac.  30.  The  con- 
tract to  convey  entered  into  on  the  14th  day 
of  December,  1899,  made  It  the  duty  of  tht- 
plaintiff,  as  well  as  of  all  the  other  grantors 
thereto,  to  sign  the  deed  to  the  property 
therein  described,  and  to  deposit  the  same  in 
the  bank  In  escrow.  The  refusal,  therefore, 
of  the  plaintiff  to  sign  this  deed  or  escrow 
agreement  until  the  defendant  had  executed 
the  instrument  described  in  the  complaint, 
was  not  a  valid  consideration  for  any  con- 
tract, for  the  reason  that  plaintiff  was  al- 
ready bound  by  his  former  agreement  to  exe- 
cute these  Instruments.  Abbott  v.  Doane,  Jr., 
34  L.  R.  -A.  33,  note.  If  this  verbal  agree- 
ment was  only  to  the  effect  that  the  agent 
Jackson,  should  share  with  the  plaintiff. 
Easterly,  the  profits  which  Jackson  made  on 
the  sale  of  the  property,  then  it  would  be 
necessary  for  the  plaintiff,  in  order  to  re- 
cover, to  show  that  there  was  a  sale  of  the 
property  for  some  amount  exceeding  the  $60,- 
000;  and  no  such  evidence  appears  in  the 
record. 

There  is  no  contention  in  this  case  that  this 
agreement  to  convey  dated  December  14, 
1899,  fails  to  state  the  actual  intention  of  the 
parties,  and  that  Instrument  was  Introduced 
In  evidence  by  the  plaintiff  to  sustain  his 
case.  The  instrument  set  out  in  the  com- 
plaint Is  sued  upon  as  an  original  and  com- 
plete contract,  and  is  not  presented  as  an 
admission  by  the  defendant  of  a  balance  due 
on  any  other  contract,  either  verbal  or  writ- 
ten. It  was  explained  by  evidence  referring 
to  the  circumstances  under  which  It  was 
made  and  the  matter  to  which  it  relates. 
Plaintiff  insists  that  It  was  executed  prior 
to  the  payment  of  the  $500.  The  complaint 
contains  a  copy  of  the  instrument,  and  then 
follows  the  allegation:  "But  defendant  has 
not  paid  the  same,  nor  any  part  thereof." 
The  $500  was  therefore  not  a  part  of  the 
amount  expressed  in  the  contract  sued  upon, 
for  plaintiff,  in  his  testimony,  admits  this 
payment,  and  Judgment  is  demanded  for  the 
full  amount  expressed  in  the  instrument 
There  Is  a  conflict  In  the  evidence  as  to 
whether  this  verbal  contract  for  the  $3,000 
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wag  made  prior  or  aubsequent  to  the  execu- 
tion of  the  written  agreement  to  conrey  on 
December  .14,  1899;  also  as  to  wlietber  tbe 
foOO  was  paid  prior  or  subsequent  to  tbe 
execution  of  tbe  instrument  described  in  the 
complaint.  The  order  In  which  tbese  agree- 
ments were  made,  or  the  time  of  this  pay- 
ment with  reference  thereto,  however,  makes 
no  difference  in  the  legal  question  involved  as 
to  the  consideration  for  the  instrument  con- 
stituting the  basis  of  plaintiff's  cause  of  ac- 
tion. In  considering  this  question  we  have 
taken  only  the  admissions  of  the  plaintiff  as 
tbe  same  appear  in  bis  evidence. 

It  appearing  from  the  record  that  there 
was  no  consideration  whatsoever  to  support 
the  instrument  on  which  tbe  action  is  based, 
we  recommend  that  the  judgment  and  order 
appealed  from  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

CALLAWAT,  C,  concurs.  CLAYBERQ, 
C.  0.,  being  disqualified,  takes  no  part  in  this 
decision. 

PER  CURIAM.  For  tbe  reasons  stated  in 
the  foregoing  opinion,  tbe  Judgment  and  or- 
der appealed  from  are  reversed,  and  the  case 
is  remanded  for  a  new  trial. 

Follow  AY,  J.,  being  disqualified,  takes 
no  part  in  this  decision. 


(2»  Mont.  47S) 

BORDmA.UX  v.  BORDEAUX. 

(Supreme  Court  of   Moutana.     Feb.   1,   1901.) 

DIVORCE  —  ALIMONY  —  COUNSEL.  FEES  —  PAST 
SERVICES— NECESSITY  OF  ALLOWANCE— SUF- 
FICIENCY OF  SHOWING— PROSPECTIVE  SERV- 
ICES—SECURING NEW  TRIAL— APPEAL. 

1.  CSv.  Code,  S  191,  empowers  the  court  dur- 
ing the  "pendency"  of  an  action  for  divorce  to 
allow  a  wife  alimony  or  money  "to  prosecute  or' 
defend  the  action."  Section  1895  provides  that 
an  action  is  "pending"  from  its  coramenoement 
to  its  final  determination  on  appeal  or  the  ex- 
piration of  the  time  for  appeal.  Section  1730 
provides  that  an  appeal  shall  stay  proceedings 
in  the  court  below  on  the  judgment,  but  allows 
that  court  to  proceed  in  any  matter  not  affected 
by  the  order  appealed  from.  Held,  that  the 
district  court  has  jurisdiction,  notwithstanding 
a  judgment  in  favor  of  the  husband  for  divorce, 
at  any  time  prior  to  the  determination  of  the  ap- 
peal from  the  judgment  or  prior  to  tbe  expira- 
tion of  the  time  for  appeal  to  require  the  bus- 
band  to  pay  any  money  necessary  to  enable  the 
wife  to  support  herself,  or  to  further  prosecute 
or  defend  the  action. 

2.  Under  Civ.  Code,  §  191,  empowering  the 
court  to  allow  a  wife  money  "to  prosecute  or  de- 
fend" a  divorce  suit,  tbe  court  has  no  power, 
after  trial  and  judgment,  to  compel  the  hus- 
band to  pay  for  pnst  services  of  attorneys,  or 
for  expenses  incurred  in  the  trial,  except  when 
snch  payment  is  necessary  to  enable  the  wife  to 
continue  her  prosecution  or  defense. 

3.  In  order  to  empower  the  court  to  allow  a 
wife  money  to  pay  for  post  services  of  attor- 
neys, it  must  be  shown  that  such  allowance  is 
necessary  to  enable  her  to  continue  her  prosecu- 
tion or  defense;  and  the  fact  that  the  court 
refused  to  allow  such  money  during  the  trial, 

1 1  Sm  Divorce,  vol.  17,  Cent  Dig.  |  644. 


and  reserved  the  right  to  allow  it  until  after 
the  trial,  does  not  show  a  necessity  for  the  al- 
lowance. 

4.  Although  judgment  for  divorce  has  passed 
against  a  wife,  the  court  may  allow  her,  on  a 
proper  showing,  reasonable  costs,  expeuscH,  and 
attorney's  fees  for  services  to  be  rendered  in 
the  preparation  and  presentation  of  a  motion  for 
a  new  trial,  notice  of  which  had  been  given. 

5.  While  the  district  court  may  allow  a  wife 
against  whom  judgment  of  divorce  has  been 
rendered  costs  and  expenses  incident  to  the 
preparation  and  presentation  of  an  appeal,  sudi 
allowance  cannot  be  made  while  a  motion  for  a 
new  trial  is  pending,  and  before  the  appeal  has 
been  taken. 

0.  While  the  district  court  may  allow  a  wife 
against  whom  a  judgment  for  divorce  has  been 
rendered  money  necessary  to  enable  her  to  pre- 
pare her  statement  or  bill  of  exceptions  on  mo- 
tion for  a  new  trial,  a  necessity  for  such  allow- 
ance must  be  shown. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Sliver  Bow  County;  Wm. 
Clancy,  Judge. 

Action  for  divorce  by  John  R.  Bordeaux 
against  Ella  F.  Bordeaux.  From  an  order 
allowing  defendant  counsel  fees,  plaintiff  ap- 
peals.   Reversed. 

Stapleton  &  Stapleton,  B.  S.  Thresher,  and 
Breeu  &  Mackel,  for  appellant.  Jno.  J.  Mc- 
Hatton,  Jesse  B.  Roote,  and  W.  A.  Clark, 
Jr.,  for  respondent 

CLAYBEatG,  C.  O.  On  January  28,  1889, 
plaintiff  brought  an  action  against  defendant 
for  a  divorce.  Tbe  trial  was  had  in  August, 
1901,  and  resulted  in  a  decree  in  favor  of 
,the  plaintiff.  Pending  the  action,  and  upon 
application  filed  by  the  defendant  on  the 
28th  day  of  February,  1899,  the  court  order- 
ed the  plaintiff  to  pay  the  defendant  certain 
alimony  and  expenses  of  tbe  suit  and  $600 
for  her  attorneys  "as  a  retainer."  Tbe  order 
further  provided:  "And  the  matter  of  re- 
quiring the  plaintiff  to  pay  additional  sums 
to  tbe  deTendant  for  counsel  fees  during  the 
pendency  of  the  action  is  reserved  for  the 
further  action  and  order  of  tbe  court  herein. 
And  it  Is  further  ordered  that  the  defendant 
shall  have  leave  to  hereafter  apply  to  tbe 
court  for  an  order  against  tbe  plaintiff  re- 
quiring him  to  pay  an  additional  sum  or 
sums  of  money  to  tbe  defendant  for  her  sup- 
port and  to  defray  the  expenses  of  defending 
said  action  and  prosecuting  a  cross-bill  there- 
in, and  for  attorneys'  fees.  And  the  court 
hereby  reserves  unto  itself  the  right  at  any 
future  time  to  make  any  further  or  addition- 
al order  with  reference  to  the  support  of  the 
defendant  and  to  the  payment  of  money  for 
counsel  fees  and  to  defray  the  expenses  of 
defendant  In  said  action."  On  August  17, 
1901,  which  was  prior  to  the  completion  of 
the  trial,  defendant  made  a  further  applica- 
tion for  attorney's  fees  and  certain  expenses. 
The  court  allowed  the  expenses,  but  denied 
the  application  for  attorney's  fees,  and  made 
the  following  recital  in  tbe  order:  "Reserv- 
ing tbe  right  to  allow  attorney's  fees  after 
tbe  trial."  After  the  entry  of  the  decree, 
and  on  or  about  September  28,  1801,  defend- 


Digitized  by 


Google 


860 


76  PACIFIC  REPORTER. 


(Mont 


ant  made  a  further  application  for  an  allow- 
ance sufficient  to  pay  costs  of  the  trial  ■re- 
maining unpaid;  the  cost  of  preparing  and 
presenting  motion  for  a  new  trial;  to  pay 
attorney's  fees  "for  services  rendered  In  the 
case,  including  the  trial  thereof,  and  to  pay 
them  for  services  to  be  rendered  in  prepar- 
ing, presenting,  and  serving  a  motion  for  a 
new  trial";  and  to  pay  sufficient  to  support 
the  defendant  during  the  pendency  of  the 
action.  The  application  then  recited:  "This 
motion  is  made  and  based  upon  the  affidavit 
of  the  defendant  and  the  affidavits  of  John 
J.  McHatton,  and  petition  heretofore  filed  on 
behalf  of  the  defendant  herein  with  refer- 
ence to  the  matter  of  alimony  and  counsel 
fees,  and  an  allowance  to  the  defendant  for 
The  defense  of  this  action  and  the  prosecu- 
tion of  her  counterclaim;  also  upon  the  for- 
mer order  of  the  court  made  herein  and  de- 
fendant's bill  of  exceptions  filed  September 
24,  1901,  and  upon  the  affidavits  filed  here- 
with, copies  of  which  are  herewith  served 
upon  the  plaintiff;  and  will  be  heard  upon 
the  same  and  such  other  affidavits  or  oral 
testimony  as  may  be  Introduced  upon  the 
hearing  of  the  same."  This  motion  came  on 
for  hearing  on  November  9,  1901.  The  de- 
fendant offered  proof  as  to  the  reasonable 
value  of  attorney's  fees  for  the  trial  of  the 
case  and  for  the  preparation  and  presenta- 
tion of  a  motion  for  a  new  trial,  and  also 
ottered  proof  that  the  cost  of  the  transcript 
of  the  testimony  for  use  in  the  preparation 
of  a  statement  on  motion  for  a  new  trial  or, 
bill  of  exceptions  would  be  $325.  Proof  was 
also  ottered  that  defendant's  counsel  had 
given  notice  of  motion  for  a  new  trial.  The 
court  made  an  order  upon  hearing  this  appli- 
cation, allowing  the  $325  for  a  transcript  of 
the  testimony,  and  as  to  the  attorney's  fees 
ordered  as  follows:  "That  the  defendant  be, 
and  she  is  hereby,  allowed  the  additional 
sum  of  one  thousand  dollars  for  services  of 
her  counsel,  McHatton  &  Cotter,  performed 
from  the  time  of  their  appearance  as  counsel 
herein  and  for  services  by  them  in  preparing 
and  presenting  motion  for  a  new  trial  in  this 
court  and  upon  appeal  in  said  cause  In  the 
Supreme  Court  of  this  state."  From  this  or- 
der plaintift  appeals. 

It  will  be  noticed  that  attorney's  fees  were 
allowed  by  this  order  for  three  purposes,  viz.: 
(1)  For  past  services  in  conducting  the  trial 
of  the  case;  (2)  for  services  to  be  rendered 
in  preparing  and  presenting  the  motion  for  a 
new  trial;  and,  (3)  for  services  to  be  render- 
ed in  the  preparation  and  presentation  of  an 
appeal  from  the  Judgment. 

It  seems  necessary  to  a  final  decision  of 
this  appeal  that  the  court  first  decide  under 
what  circumstances  and  for  what  purpose  a 
district  court  might  make  an  order  allowing 
costs,  expenses,  and  attorney's  fees  after 
the  entry  of  final  judgment  Section  191  of 
,  the  Civil  Code  provides,  among  other  things: 
"While  an  action  for  divorce  is  pending  the 
court  or  Judge  may,  in  its  or  bis  discretion. 


require  the  husband  to  pay  as  alimony  any 
money  necessary  to  enable  the  wife  to  sup- 
port herself  or  her  children,  or  to  prosecute 
or  defend  the  action."  This  is  the  only  stat- 
utory authority  giving  power  to  a  court  to 
grant  alimony  and  expenses  to  a  wife.  Sec- 
tion 1895  of  the  Code  of  Civil  Procedure 
provides:  "An  action  is  deemed  to  be  pend- 
ing from  the  time  of  Its  commencement  un- 
til its  final  determination  upon  appeal,  or 
until  the  time  for  appeal  has  passed,  unless 
the  Judgment  is  sooner  satisfied."  Section 
1730  of  the  Code  of  Civil  Procedure  provides 
that:  "Whenever  an  appeal  Is  perfected,  as 
provided  in  the  preceding  sections  of  this 
chapter.  It  stays  all  further  proceedings  in 
the  court  below  upon  the  Judge  ent  or  order 
^pealed  from,  or  upon  the  matters  embraced 
therein,  •  •  •  but  the  court  below  may 
proceed  upon  any  other  matter  embraced  in 
the  action  and  not  affected  by  the  order  ap- 
pealed from."  All  the  sections  above  quoted 
are  referred  to  in  the  opinion  of  this  court  on 
an  original  application  made  by  defendant  to 
this  court  to  compel  plaintiff  to  pay  attorney's 
fees  on  the  appeal,  costs  for  preparing  tran- 
script and  printing  brief  in  the  Supreme 
Court,  and  maintenance  pending  the  appeal. 
Bordeaux  v.  Bordeaux,  26  Mont  533,  69  Pac. 
103.  This  court  said:  "Whether  the  district 
court  or  Judge  has  power,  pending  appeal,  to 
require  the  husband  to  pay  to  the  wife  mon- 
ey necessary  to  prosecute  or  defend  against 
an  appeal  In  a  divorce  case  is  a  question  re- 
served as  unnecessary  to  be  decided."  The 
court  then  decided  that  in  the  exercise  of  ap- 
pellate Jurisdiction  It  had  no  such  power. 
Mr.  Justice  PIgott  discusses  the  power  of  the 
courts  of  Montana  in  divorce  cases,  and  In 
this  discussion  uses  the  following  language 
when  speaking  of  the  appellate  Jurisdiction 
of  this  court  In  such  cases:  "The  action— 
the  entire  case— is  not  transferred  by  appeal. 
Questions  of  law  only  are  presented  on  ap- 
peal, even  where  the  relief  sought  is  equi- 
table in  character.  The  action  itself  is  still 
pending  in  the  lower  cobrt.  On  an  appeal 
only  questions  of  law  are  tried.  Neither  the 
mere  weight  of  evidence  in  substantial  con- 
flict nor  the  credibility  of  the  witnesses  is  re- 
examined, nor  is  evidence  adduced.  Except 
in  so  far  as  aftccted  by  the  appeal,  the  cause 
remains  in  the  district  court,  the  primary 
forum."  We  are  of  the  opinion  that  under 
the  above-quoted  provisions  of  the  statute 
the  district  court  had  Jurisdiction  and  power, 
notwithstanding  the  Judgment  at  any  time 
prior  to  the  determination  of  the  action  on 
appeal  from  the  Judgment  or  prior  to  the 
expiration  of  the  time  of  appeal,  to  require 
the  husband  to  pay  any  money  necessary  to 
enable  the  wife  to  support  herself  and  to 
further  prosecute  or  defend  the  action.  E^ 
parte  Winter,  70  Cal.  291, 11  Pac.  630;  Larkin 
V.  Larkin,  71  Cal.  330,  12  Pac.  227;  Bohnert 
V.  Bohnert  91  Cal.  428,  27  Pac.  732;  Mc- 
Carthy V.  McCarthy,  137  N.  Y.  500,  33  N.  E. 
550;    McBride  y.  McBride,  119  N.  Y.  619,  23 
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N.  E.  1065;  Watklns  v.  Watklns,  66  Mo.  App. 
468;  State  ex  rel.  Clarkson  t.  St.  Louis  Ct. 
of  App.,  88  Mo.  135;  State  ex  rel.  Gercke  v. 
Seddon,  93  Mo.  520,  6  S.  W.  342.  It  Is  well 
settled  that  the  court  below  has  no  power, 
after  trial  and  Judgment  in  the  case,  to  com- 
pel the  husband  to  provide  the  wife  with 
money  to  pay  for  past  services  of  attor- 
neys, or  for  expenses  incurred  in  the  trial  of 
the  case;  that  the  necessity  mentioned  in 
the  statute  refers  to  prosecuting  and  defend- 
ing the  action  In  the  future.  Therefore,  after 
the  case  has  been  tried,  and  the  judgment  has 
been  entered,  no  such  necessity  can  exist. 
Lacey  v.  Lacey,  108  Cal.  45,  40  Pac.  1056; 
Loveren  v.  Loveren,  100  Cal.  493,  35  Pac. 
87;  McCarthy  v.  McCarthy,  137  N.  Y.  500,  33 
N.  E.  550;  Newman  v.  Newman,  69  111.  167. 
There  Is  one  apparent  exception  to  the  prin- 
ple  announced  by  the  last  decisions  cited, 
and  that  is  that  the  district  court  may  allow 
the  wife  money  with  which  to  pay  such  past 
expenses,  when  it  becomes  necessary  to  make 
such  payment  In  order  to  enable  her  to  con- 
tinue her  prosecntlon  or  defense.  McCarthy 
V.  McCarthy,  137  N.  Y.  500,  33  N.  E.  550; 
Loveren  v.  Loveren,  100  Cal.  493,  35  Pac.  87; 
Beadleston  v.  Beadleston,  103  N.  Y.  402,  8 
N.  E.  73S.  But,  In  order  to  apply  the  doctrine 
announced  in  the  cases  last  cited,  there  must 
always  be  a  showing  of  this  necessity.  The 
only  attempted  showing,  as  disclosed  by  the 
record,  is  that  upon  the  applications  made  to 
the  court  pending  the  trial  for  allowance  of 
attorney's  fees  the  court  refused  to  allow 
them,  and  reserved  the  right  to  allow  them 
after  the  trial.  We  do  not  believe  that  this 
was  a  showing  of  a  necessity  for  their  al- 
lowance, under  the  above  authorities,  but 
only  an  excuse  for  not  insisting  upon  their  al- 
lowance before  final  Judgment  was  entered. 
The  court  below  evidently  refused  to  make 
the  allowance,  further  than  the  retainer 
above  mentioned,  on  the  theory  that  he  was 
unable  to  tell  what  the  reasonable  value  of 
such  fees  would  be  until  after  the  trial  of  the 
case,  and  that  he  could  reserve  the  right  to 
grant  such  fees  until  that  time.  But,  if  the 
law  did  not  allow  him  to  order  their  payment 
after  the  trial  and  entry  of  Judgment,  he 
could  not  make  the  reservation  effective. 

Under  the  above  authorities  we  are  clearly 
of  the  opinion  that  the  defendant,  by  her 
showing,  did  not  bring  her  application  within 
the  exception  recognized,  and  that  the  court 
below  therefore  erred  in  allowing  attorney's 
fees  for  past  services,  after  the  Judgment  had 
been  entered.  There  Is  no  doubt  that  the 
court  below  had  full  authority  and  power  to 
allow  reasonable  attorney's  fees  for  services 
to  be  rendered  in  the  preparation  and  presen- 
tation of  a  motion  for  a  new  trial,  the  proof 
disclosing  that  notice  of  intention  to  move 
for  a  new  trial  had  been  given.  The  mere 
fact  that  Judgment  passed  against  defendant 


upon  a  hearing  of  the  case  did  not  prevent 
her  from  maldng  the  motion  for  a  new  trial. 
Nor  did  it  prevent  the  court  from  allowing 
her  the  costs,  expenses,  and  attorney's  fees 
necessary  to  the  making  of  said  motion.  If  a 
proper  showing  had  been  made  to  the  court 
for  that  purpose..  We  do  not  deem  it  neces- 
sary to  state  what  that  showing  must  be,  but 
It  is  sufficient  for  the  purposes  of  this  opinion 
to  say  that  the  showing  made  before  the  court 
in  that  regard  was,  in  our  judgment,  not  suffi- 
cient. 

Neither  Is  there  any  doubt  under  the  above 
authorities  that  the  court  below,  after  an  ap- 
peal had  been  taken,  had  full  jurisdiction  to 
make  an  order  compelling  the'  plaintiff  to  pay 
to  the  defendant  the  necessary  costs  and  ex- 
penses incident  to  the  preparation  and  presen- 
tation of  such  appeal;  but  the  coiu-t  below 
had  no  power  to  make  such  order  until  after 
the  appeal  was  taken.  A  motion  for  a  new 
trial  was  pending.  The  court  could  not  tell 
in  advance  whether  this  motion  would  be 
overruled  or  granted.  If  granted,  there  would 
be  no  occasion  for  an  appeal.  The  court 
therefore  was  in  error  in  making  the  order 
complained  of,  because  Included  In  that  order 
was  an  allowance  for  attorney's  fees  for  serv- 
Ices  to  be  performed  In  the  preparation  and 
presentation  of  an  appeal. 

The  only  further  allowance  complained  of 
Is  that  of  $325  for  obtaining  a  copy  of  the 
testimony  given  at  the  trial  for  use  in  the 
preparation  of  a  statement  on  motion  for  a 
new  trial  or  bill  of  exceptions.  Of  course, 
under  the  above  authorities,  the  defendant 
would  have  a  right  to  whatever  allowance 
might  be  necessary  to  enable  her  to  prepare 
her  statement  on  motion  for  a  new  trial  or 
bill  of  exceptions,  but  it  was  incumbent  upon 
defendant  to  sh<jw  the  necessity  for  such  al- 
lowance. Thus,  motion  for  a  new  trial  might 
have  been  based  upon,  bills  of  exceptions  set- 
tled during  the  tflal,  in  which  case, there 
would  be  no  necessity  of  obtaining  a  tran- 
script of  the  entire  testimony  taken  at  the 
trial.  We  do  not  believe  that  the  showing 
made  in  the  court  below  upon  this  application 
was  sufficient  to  authorize  the  court  to  make 
the  allowance  of  ?325  for  this  purpose. 

We  are  therefore  of  the  opinion  that  the  or- 
der appealed  from  should  be  reversed,  and 
remanded  to  the  lower  court,  with  permission 
to  the  defendant  to  make  a  proper  showing  of 
the  necessity  of  expenses  in  the  preparation 
and  presentation  of  a  motion  for  a  new  trial. 

POORMAN  and  CALLAWAY,  CO.,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed  and  remanded,  and  the  low- 
er court  Is  hereby  directed  to  permit  the  de- 
fendant to  make  a  proper  showing  of  the  ne- 
cessity of  expenses  in  the  preparation  and 
presentation  of  a  motion  for  a  new  trial. 
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STATE  T.  KBERL. 

(Supreme  Court  o(  Montaua.     Feb.  1,   1904.) 

HOMICIDE  —  DEFENSES  —  NECESSITY  —  TEST- 
INSTRUCTIONS  —  QUESTIONS  FOR  JURY  — IN- 
FORMATION—NECESSARY  AVERMENTS— CON- 
CLUSIONS OF  PLEADER. 

1.  An  information  for  mnrder  need  not  con- 
tain an  express  arerment  of  an  intent  to  kill. 

2.  Under  Pen.  Code,  §  1834,  providing  that 
an  information  must  be  certain  as  to  tlie  party, 
the  offense,  and  the  circumstances  charged;  sec- 
tion 358,  providing  that  guilt  must  be  proved 
beyond  a  reasonable  doubt;  and  section  357. 
providing  that  the  victim  mtist  die  of  the  mortal 
wound,  and  within  a  year  and  day  thereafter — 
an  information  for  murder  should  directly  al- 
lege that  death  resulted  from  the  mortal  wounds 
inflicted  by  defendant. 

3.  Averments  concluding  an  information  for 
murder,  "and  so  the  said  [defendant]  did  kill 
and  murder  the  said  [deceased],"  are  merely 
conclusions  of  the  pleader,  and  do  not  cure  or 
aid  a  defective  allegation  of  the  cause  of  death. 

4.  On  the  issue  of  insanity  in  homicide,  in- 
structions that  an  insane  delusion  must  be  such 
that  it  things  were  as  the  person  possessed  of 
such  delusion  imagined  them  to  be  they  would 
justify  the  act  springing  from  the  delusion,  and 
that  one  suffering  from  a  partial  delusion  was  in 
the  same  situation  as  to  resQonsibility  as  if  the 
facts  with  respect  to  whicTi  the  delusion  ex- 
isted were  real,  were  radically  wrong. 

5.  In  a  prosecution  for  homicide,  instructions 
on  the  issue  of  insanity  based  solely  on  'tbe 
"right  and  wrong  test"  are  in  irreconcilable 
conflict  with  others  based  on  that  test  as  modi- 
fied by  the  "irresistible  impulse"  test,  and  viti- 
ate the  conviction. 

6.  In  a  prosecution  for  homicide,  a  charge 
stating  that  certain  testimony  is  corroborative 
of  other  testimony  is  a  comment  on  the  weight 
of  the  evidence,  and  Invades  the  province  of  the 
jury. 

7.  In  a.  prosecution  for  homicide,  a  charge  stat- 
ing that  lunatics  and  insane  persons  are  incapa- 
ble of  committing  crimes,  and  it  defendant  was 
an  insane  person  he  should  be  acquitted,  should 
have  been  qualified  by  adding  after  the  words 
"insane  person"  a  definition  of  the  term  "in- 
sanity." as  used  in  criminal  law. 

8.  The  question  whether  defendant  was  af- 
fected with  insanity  to  such  a  degree  as  would 
excuse  him  from  the  commission  of  an  act  oth- 
erwise criminal  is  one  of  tact  for  the  jnry. 

9.  Since  Pen.  Code,  §|  20,  21,  provide  that  in 
every  crime  there  must  exist  a  joint  operation 
of  act  and  intent,  or  criminal  negligence,  and 
that  the  intent  is  manifested  by  the  circumstfin- 
ces  of  the  offense  and  the  sound  mind  and  dis- 
cretion of  the  accused,  an  insane  person  in  crim- 
inal law  is  one  who  is  mentally  unable  to  form 
a  criminal  intent. 

10.  On  the  issue  of  in.sanity  in  homicide,  the 
court  should  instruct  in  the  language  of  the  stat- 
ute (Pen.  Code.  $8  20.  21>,  providing  that  in 
every  crime  there  must  be  a  union  of  act  and  in- 
tent, and  intent  is  manifested  by  the  circum- 
stances and  sound  mind  of  accused,  and  define' 
insanity  as  any  weakness  or  defect  of  the  mind 
rendering  it  incapable  of  entertaining  in  the 
particular  instance  the  criminal  intent,  pnpi>le- 
menting  the  definition  by  the  comment  that 
criminal  responsibility  is  to  be  determined  solely 
by  defendant's  capacity  to  conceive  and  enter- 
tain the  intent  to  commit  the  particular  crime 
or  similar  language,  and  should  not  give  fur- 
ther instructions,  but  should  leave  the  fact  to  be 
determined  by  the  jury. 
Holloway,  J.,  dissenting  in  part. 
Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Lewis  and  Clarke  County;  Hen- 
ry C.  Smith,  Judge. 


1  L  See  Homicide,  vol.  2«,  Cent  Dig.  (  195. 


James  S.  Keerl  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Revers- 
ed. 

0.  B.  Nolan  and  T.  J.  Walsb,  for  appellant 
Jas,  Donovan,  for  the  State. 

CALLAWAY,  C.  The  defendant  has  ap- 
pealed from  a  Judgment  finding  him  guilty 
of  murder  in  the  second  degree,  and  from 
an  order  denying  his  motion  for  a  new  triaL 
A  number  of  errors  are  assigned. 

1.  He  first  attacks  the  information,  which, 
omitting  the  formal  parts,  is  as  follows: 
"That  at  the  County  of  Lewis  and  Clarke,  in 
the  State  of  Montana,  on  or  about  the  11th 
day  of  April,  A.  D.  1902,  and  before  tbe  filing 
of  this  information,  the  said  James  S.  Keerl 
did,  wilfully,  unlawfully,  feloniously  and  of 
his  deliberately  premeditated  malice  afore- 
thought, make  an  assault  upon  one  Thomas 
Crystal,  a  human  being  and  a  certain  pistol, 
commonly  called  a  revolver,  which  was  then 
and  there  loaded  with  gunpowder  and  leaden 
bullets,  and  by  him,  the  said  James  S.  Keerl, 
had  and  held  in  bis  right  hand,  he  the  said 
James  S.  Keerl,  did  then  and  there  wilfully, 
unlawfully,  feloniously  and  of  his  deliberate- 
ly premeditated  malice  aforethought  shoot 
off  and  discharge  at,  upon  and  into  the  body 
of  said  Thomas  Crystal,  thereby  and  by  thus 
striking  tbe  said  Thomas  Crystal  with  tbe 
said  leaden  bullets,  inflicted  upon  tbe  said 
Thomas  Crystal  certain  mortal  wounds  in  the 
back,  side  and  head  of  the  said  Thomas  Crys- 
tal (a  more  particular  description  of  which 
said  mortal  wounds  is  to  the  County  Attor- 
ney unknown),  of  which  said  mortal  wounds 
the  said  Thomas  Crystal  did  then  and  there 
languish,  and  languishing  did  live,  and  there- 
after, on  the  21st  day  of  April,  A,  D.  1902, 
at  the  County  of  Lewis  and  Clarke,  in  the 
State  of  Montana,  the  said  Thomas  Crystal 
died."  The  objections  lodged  against  tbe  in- 
formation are:  First.  It  does  not  contain  an 
express  averment  of  intent  to  kill.  Second. 
It  fails  to  allege  that  death  resulted  from  the 
wounds  Inflicted. 

The  first  objection  must  be  overruled  on 
the  authority  of  State  v.  Metcalf,  17  Mont 
417,  43  Pac.  182,  State  v.  Northrup,  13  Mont 
522,  35  Pac.  228,  and  Territory  v.  (Jodas,  8 
Mont.  347,  21  Pac.  26.  While  the  pleading 
in  this  respect  must  be  held  sufficient  under 
the  cases  cited,  this  court  has  hitherto  sug- 
gested that,  as  following  a  better  practice, 
prosecuting  officers  should  aver  intent  spe- 
cially.   Territory  v.  Godas,  supra. 

The  second  point  urged  presents  more  diffi- 
culty. After  alleging  the  infliction  of  cer- 
tain mortal  wounds,  tbe  information  contin- 
ues, "of  which  said  mortal  wounds  the  said 
Thomas  Crystal  did  then  and  there  languish 
and  languishing  did  live,  and  thereafter,  on 
the  2l8t  day  of  April,  A.  D.  1902,  at  the 
County  of  Lewis  and  Clarke,  in  the  State  of 
Montana,  the  said  Thomas  Crystal  died." 
An  information  must  be  direct  and  certain 
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as  regards  the  party  charged,  the  offense 
charged,  and  the  particular  circumstances  of 
the  offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense.  Pen.  Code, 
I  1834.  It  Is  not  permissible  to  convict  the 
defendant  upon  mere  Inferences;  he  must  be 
directly,  plainly,  and  specifically  charged  with 
the  commission  of  a  certain  crime,  and  it 
must  be  prored  substantially  as  alleged  In 
order  to  convict  him.  In  order  to  convict  an 
accused  of  murder,  the  fact  of  the  killing  by 
him  as  alleged  must  be  proved  beyond  a  rea- 
sonable doubt.  Pen.  Code,  |  358.  The  fact 
that  the  defendant  Inflicted  upon  another 
human  being  a  mortal  wound  deliberately, 
premeditatedly,  with  malice  aforethought, 
and  with  the  intent  to  kill  the  victim.  Is  not 
sufficient  to  substantiate  a  charge  of  murder. 
The  victim  must  die  of  the  mortal  wound, 
and  within  a  year  and  a  day  after  the  stroke 
is  received  or  the  cause  of  death  adminis- 
tered. Pen.  Code,  {  357.  If  the  victim  die 
of  the  mortal  wound,  but  after  a  year  and 
a  day  have  elapsed  since  its  infliction,  the 
defendant  may  not  be  convicted  of  either 
murder  or  manslaughter.  Neither  can  he  be 
so  convicted  if,  while  the  victim  Is  languish- 
ing because  of  the  mortal  wound,  death  en- 
sue from  some  cause  not  connected  with  or  av 
consequence  of  the  wound.  For  these  rea- 
sons the  Information  should  directly  allege 
that  death  resulted  from  the  mortal  wounds 
inflicted  by  the  defendant  This  view  being 
so  clearly  correct  In  principle,  it  would  seem 
that  no  citation  of  autlioritles  is  necessary, 
but  see  Clark  on  Criminal  Procedure,  178; 
People  V.  Lloyd,  9  Cal.  55;  Commonwealth 
v.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89; 
State  V.  Sundbeimer,  93  Mo.  311,  6  S.  W. 
52;  Maxwell's  Criminal  Procedure,  180; 
Bishop's  New  Criminal  Procedure,  S§  527, 
531,  532;  Wharton's  Criminal  Law  (10th  Ed.) 
i  536.  In  Lutz  v.  Commonwealth,  29  Pa. 
441,  while  an  indictment  containing  language 
similar  to  the  one  at  bar  was  sustained,  the 
court  say:  "This  indictment  Is  not  artistical- 
ly expressed.  Its  grammatical  construction 
is  open  to  criticism,  and  it  trenches  bard  on 
those  rules  of  certainty  which  obtain  in  crim- 
inal pleading."  The  Attorney  General  relies 
on  the  concluding  clause  of  the  Information 
as  supplying  the  defect,  because  it  alleges, 
"and  so  the  said  James  S.  Keerl  did  in  the 
manner  and  form  aforesaid  wilfully,  unlaw- 
fully, feloniously  and  of  his  deliberately  pre- 
meditated malice  aforethought  kill  and  mur- 
der the  said  Thomas  Crystal."  These  words 
"are  the  mere  conclusions  drawn  from  the 
preceding  averments.  If  the  averments  are 
bad.  the  conclusion  will  not  aid  them;  if 
they  are  good,  and  snfilcienUy  describe  the 
crime  as  the  iaw  requires,  •  »  »  the  form- 
al concluding  words  are  immaterial."  Terri- 
tory V.  Young,  5  Mont  244,  5  Pac.  248;  State 
V.  Northrup,  13  Mont  522,  35  Pac.  228.  We 
cannot  give  our  approval  to  this  informa- 
tion. As  this  case  must  go  back  for  a  new 
trial,  the  information  may  be  amended  by 


leave  of  the  court  to  conform  to  the  views 
herein  expressed. 

2.  The  defense  Interposed  was  that  the  de- 
fendant when  he  committed  the  homicide, 
was  affected  with  insanity.  The  defendant 
excepts  to  instructions  Nos.  48,  50,  51,  52,  56, 
and  57,  anilfeilleges  that  48,  51,  and  52  are  in 
conflict  with  34,  38,  49,  53,  54,  and  55.  A 
discussion  of  a  portion  of  those  excepted  to 
will  be  sufficient  to  dispose  of  the  points 
raised.    We  quote  52,  56,  and  57. 

(52>  "The  standard  of  accountability  Is 
this:  Had  the  defendant,  at  the  time  of  the 
commission  of  the  act  sufllcient  mental  ca- 
pacity to  appreciate  the  character  and  quali- 
ty of  the  act?  Did  he  know  and  understand 
that  it  was  a  violation  of  the  rights  of  an- 
other, and  in  itself  wrong?  Did  he  know 
that  it  was  prohibited  by  the  laws  of  this 
state,  and  that  its  commission  would  entail 
punishment  and  penalties  upon  himself?  If 
he  had  the  capacity  thus  to  appreciate  the 
character  and  Comprehend  the  possible  or 
probable  consequences  of  his  act,  he  is  re- 
sponsible to  the  law  for  the  act  thus  commit- 
ted, and  is  to  be  judged  accordingly." 

(56)  "The  court  further  instructs  you  that, 
if  you  And  that  the  accused  was  possessed  of 
a  delusion  or  delusions,  you  are  carefully  to 
bear  in  mind  that  it  is  not  every  delusion  that 
can  be  considered  an  insane  delusion.  The 
delusion  must  be  of  such  a  character  that,  if 
things  were  as  the  person  possessed  of  such 
delusion  imagined  them  to  be,  they  would 
Justify  the  act  springing  from  the  delusion." 

(57)  "The  court  further  instructs  you  that 
it  you  flud  the  accused  was  possessed  of  a 
partial  delusion  only,  and  was  not  in  other' 
respects  insane,  then  he  must  be  considered 
in  the  same  situation,  as  to  responsibility,  as 
if  the  facts  with  respect  to  which  the  delu- 
sion exists  were  real.  For  example,  if,  under 
the  influence  of  his  delusion,  he  supposed  an- 
other man  to  be  in  the  act  of  attempting  to 
take  away  his  life,  and  he  killed  that  man, 
as  he  supposed,  in  self-defense,  he  would  be 
exempt  from  punishment;  but  if  bis  delusion 
was  that  the  deceased  had  done  a  serious  In- 
Jury  to  his  character  or  person,  and  he  Idlled 
him  in  revenge  for  ^uch  supposed  injury,  he 
would  be  liable  to  punishment" 

These  instructions  bring  us  to  a  realm  in 
which  the  investigator  feels  himself  lost  in  a 
labyrinth  of  conflicting  decisions.  Of  course, 
any  discussion  of  the  principles  applicable 
to  insanity  as  a  defense  to  crime  must  neces- 
sarily be  limited  to  the  particular  case  in 
hand.  As  to  what  extent  Juries  should  be 
instructed  upon  this  subject  and  the  subject- 
matter  of  such  instructions  is  of  the  greatest 
importance.  Some  general  rules  have  always 
been,  and  must  be,  laid  down  by  the  courts 
for  the  guidance  of  Juries  in  trials  of  this 
character.  This  view  is  universally  adopted; 
the  only  question  is,  what  rule  or  rules 
should  be  adopted,  and. should  the  courts  lay 
down  any  test?  The  tests  of  Insanity  gen- 
erally adopted  by  the  courts  are  the  right  and 
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■ftTong  test,  the  Irresistible  Impulse  test,  the 
right  and  wrong  test  as  regards  the  particu- 
lar act,  and  the  right  and  wrong  test  as  mod- 
ified by  the  Irresistible  impulse  test.  The  Su- 
preme Court  of  New  Ilampshire  denies  the 
existence  of  any  test.  State  v.  Pike,  49  N. 
H.  399,  6  Am.  Bep.  533;  State  v.  Jones,  50 
N.  H.  369,  9  Am.  Bep.  242.  A  majority  of  the 
courts  seem  to  follow  the  right  and  wrong 
test  laid  down  in  McNaghten's  Case.  10 
Clark  &  FInelly,  200;  1  C.  &  K.  47  Eng.  C. 
L.  Bep.  129;  8  Eng.  Sep.  Full  Print,  718. 
For  this  reason,  and  because  instructions  52, 
50,  and  67  are  based  upon  the  doctrines  enun- 
ciated In  that  celebrated  case,  we  are  Justi- 
fied In  discussing  it  at  some  length.  We 
shall  do  so  with  special  reference  to  Instruc- 
tions 56  and  57.  In  1843  Daniel  McNaghten 
was  tried  for  the  murder  of  Edward  Drum- 
inond.  At  bis  trial  medical  testimony  was 
adduced  showing  that  McNaghten  was  of  un- 
sound mind  at  the  time  of  the  killing;  that  he 
suffered  from  morbid  delusions;  that  a  per- 
son so  laboring  under  a  morbid  delusion 
might  hare  a  moral  perception  of  right  and 
wrong,  but  that  in  the  case  of  the  prisoner  It 
was  a  delusion  which  carried  him  away  be- 
yond the  power  of  his  own  control,  and  left 
him  no  such  perception;  and  that  he  was 
not  capable  of  exercising  any  control  over 
acts  which  had  connection  with  his  delusion. 
The  prisoner  was  acquitted,  but  public  feel- 
ing ran  so  high  In  consequence  that  the  House 
of  Lords  asked  the  opinion  of  the  Judges  on 
the  law  governing  such  cases.  Three  of  the 
five  questions  propoimded  were:  "(2)  What 
are  the  proper  questions  to  be  submitted  to 
the  Jury  when  a  person  alleged  to  be  afflicted 
with  insane  delusion  In  respect  of  one  or 
more  particular  subjects  or  persons  Is  charged 
with  the  commission  of  a  crime  (murder,  for 
example),  and  insanity  Is  set  up  as  a  de- 
fense? (3)  In  what  terms  ought  the  question 
to  be  left  to  the  Jury  as  to  the  prisoner's 
state  of  mind  at  the  time  when  the  act  was 
committed?  (4)  If  a  person  under  an  Insane 
delusion  as  to  existing  facts  commits  an  of- 
fense in  consequence  thereof,  is  he  thereby 
excused?"  To  the  second  and  third  questions 
the  Judges  answered  "that  to  establish  a  de- 
fense on  the  ground  of  Insanity  It  must  be 
clearly  proved  that,  at  the  time  of  the  com- 
mitting of  the  act,  the  party  accused  was  la- 
boring under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing;  m-, 
if  h^  did  know  It,  that  he  did  not  know  he 
was  doing  what  was  wrong."  To  the  fourth 
question  they  answered:  "On  the  assumption 
that  he  labors  under  a  partial  delusion  only, 
and  Is  not  in  other  respects  Insane,  he  must 
be  considered  in  the  same  situation  as  to 
responsibility  as  if  the  facts,  with  respect  to 
which  the  delusion  exists,  were  real.  For  ex- 
ample, if,  under  the  Influence  of  delusion,  he 
supposes  another  man  to  be  in  the  act  of  at- 
tempting to  take  away  his  life,  and  he  kills 
that  man,  as  be  supposes,  in  self-defense,  he 


would  be  exempt  from  punishment  If  his 
delusion  was,  that  the  deceased  had  Inflicted 
a  serious  Injury  to  his  character  or  fortune, 
and  he  killed  him  In  revenge  for  such  sup- 
posed Injury,  he  would  be  liable  to  punish- 
ment." Dr.  Clevenger,  in  discussing  this  case, 
says:  "Great  ignorance  In  the  nature  of  in- 
sanity is  displayed  in  these  answers,  which 
seem  to  have  been  constructed  with  special 
reference  to  the  popular  wishes  in  the  partic- 
ular Instance  of  McNaghten's  offense;"  and 
then  follows  with  an  Illustrative  criticism  In 
which  he  demonstrates  the  absurdity  of  the 
abstract  right  and  wrong  test,  as  well  as  the 
dangerous  and  Inhuman  doctrine  enunciated 
in  that  part  of  McNaghten's  Case  which  re- 
fers to  insane  delusions.  Clevenger'a  Medical 
Jurisprudence  of  Insanity,  19  et  seq.  One  of 
the  most  learned  discussions  on  this  subject 
Is  by  Mr.  Justice  Somerville,  In  Parsons  v. 
State,  81  Ala.  577,  2  South.  854,  60  Am.  Bep. 
193.  From  that  opinion  we  quote  with  ap- 
proval the  following  language:  "If  the  rule 
declared  by  the  English  Judges  be  correct,  It 
necessarily  follows  that  the  only  possible  in- 
stance of  excusable  homicide  In  cases  of  de- 
lusional Insanity  would  be  where  the  delu- 
sion, if  real,  would  have  been  such  as  to  cre- 
ate In  the  mind  of  a  reasonable  man  a  Just 
apprehension  of  Imminent  peril  to  life  or 
limb.  The  personal  fear  or  timid  cowardice 
of  the  Insane  man,  although  created  by  dis- 
ease acting  through  a  prostrated  nervous  or- 
ganization, would  not  excuse  undue  precipi- 
tation of  action  on  his  part.  Nothing  would 
Justify  [excuse?]  assailing  his  supposed  ad- 
versary except  an  overt  act  or  demonstration 
on  the  part  of  the  latter,  such  as,  If  the  Im- 
aginary facts  were  real,  would  under  like 
circumstances  have  Justified  [excused?]  a  man 
perfectly  sane  In  shooting  or  killing.  If  he 
dare  fail  to  reason,  on  the  supposed  facts 
embodied  In  the  delusion,  as  perfectly  as  a 
sane  man  could  do  on  a  like  state  of  reali- 
ties, he  receives  no  mercy  at  the  hands  of  the 
law.  It  exacts  of  him  the  last  pound  of 
flesh.  It  would  follow  also,  under  this  rule, 
that  the  partially  Insane  man,  afflicted  with 
delusions,  would  no  more  be  excusable  than 
a  sane  man  would  be.  If,  perchance,  it  was  by 
his  fault  the  difficulty  was  provoked,  wheth- 
er by  word  or  deed;  or  if,  In  fine,  he  may 
have  been  so  negligent  as  not  to  have  de- 
clined combat  when  he  could  do  so  safely, 
without  increasing  his  peril  of  life  or  limb. 
If  this  has  been  the  law  heretofore,  It  Is  time 
It  should  be  so  no  longer.  It  is  not  only  op- 
posed to  the  known  facts  of  modern  medical 
science,  but  it  is  a  hard  and  unjust  rule  to 
be  applied  to  the  unfortunate  and  providen- 
tial victims  of  disease.  It  seems  to  be  little 
less  than  inhuman,  and  Its  strict  enforcement 
would  probably  transfer  a  large  percentage 
of  the  Inmates  of  our  Insane  Hospital  from 
that  institution  to  hard  labor  in  the  mines  or 
the  penitentiary.  Its  fallacy  consists  in  the 
assumption  that  no  other  phase  of  delusion, 
proceeding  from  a  diseased  brain,  can  so  de- 
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stroy  the  volition  of  an  Insane  person  as  to 
render  him  powerless  to  do  what  he  knows  to 
be  right,  or  to  avoid  doing  what  he  may  know 
to  be  wrong."  We  therefore  think  that  in- 
structions 56  and  67  are  radically  wrong,  and 
should  never  be  given. 

3.  Now,  taking  up  52.  Defendant's  coun- 
sel especially  object  to  this  instruction,  be- 
cause It  does  not  recognize  that  the  defend- 
ant may  hav£  acted  under  an  irresistible  Im- 
pulse caused  by  mental  disease.  It  seems  to 
be  demonstrated  by  modern  investigation,  be- 
jrond  cavil,  that  many  Insane  persons,  while 
having  the  mental  capacity  to  distinguish  be- 
tween right  and  wrong,  are  not  able  to  choose 
between  doing  what  Is  right  and  doing  what 
Is  wrong.  The  lower  court  recognized  this 
in  instructions  34,  38,  49,  53,  54,  and  55. "  As 
Illustrative  of  this,  we  quote  a  portion  of  38: 
■"If,  by  reason  of  disease  affecting  his  mind, 
his  mental  faculties  were  so  impaired  or  per- 
verted as  that  he  was  unable  to  distinguish 
between  right  and  wrong  as  to  the  particular 
act  with  which  he  Is  charged;  or  if  he  was 
able  to  recognize  that  It  was  wrong,  and  yet 
was  impellfd  by  some  impulse,  originating  In 
'disease,  to  the  commission  of  the  act,  and 
was  unable  by  reason  of  the  diseased  con- 
dition of  his  mind,  enfeebling  his  will  or 
otherwise,  to  refrain  from  Its  commission- 
be  should  be  acquitted  by  reason  of  insanity." 
This  proposition  was  also  recognized  In  State 
v.  Peel.  23  Mont.  358,  59  Pac.  169,  75  Am. 
St  Rep.  529,  In  which  the  court,  speaking 
through  Mr.  Chief  Justice  Brantly,  says: 
"One  may  have  mental  capacity  and  intel- 
ligence sufBcIent  to  distinguish  between  right 
and  wrong  with  reference  to  the  particular 
act,  and  to  understand  the  consequences  of 
Its  commission,  and  yet  be  so  far  deprived 
•of  volition  and  self-control,  by  the  over- 
-wbelming  violence  of  mental  disease,  that  he 
is  not  capable  of  voluntary  action,  and  there- 
fore not  able  to  choose  the  right  and  avoid 
the  wrong."  Instruction  52  Is  based  upon 
what  Is  called  the  right  and  wrong  test, 
■which  does  not  recognize  that  the  accused 
may  have  been  involuntarily  Impelled  to  the 
commission  of  an  act  from  which  he  was 
mentally  unable  to  refrain,  and  therefore  is 
in  conflict  with  instructions  34,  38,  49,  63,  54, 
and  55,  which  are  based  upon  the  right  and 
wrong  test  as  modified  by  the  Irresistible 
Impulse  test  In  the  Peel  Case  the  court 
■suggested  that,  In  a  ease  In  which  there  Is 
no  pretense  that  the  party  cannot  control  his 
•own  actions,  it  tnay  be  proper  to  apply  the 
right  and  wrong  test.  We  thus  see  that  the 
lower  court  gave  to  the  jury  two  different 
tests  by  which  the  defendant's  responsibility 
for  crime  might  be  determined  as  the  test 
to  be  followed  by  them.  These  tests  are 
based  upon  different  theories,  and  consequent- 
ly upon  different  states  of  fact  and  the  two 
are  Irreconcilable.  If  instructions  34,  38,  49, 
53,  54,  and  55  were  applicable  to  the  facts 
In  the  case,  48,  61,  and  52  could  not  be;  the 
three  latter  excluded  from  the  Jury  any  con- 


sideration of  the  question  whether,  under  the 
evidence,  the  defendant  acted  under  an  In- 
sane Irresistible  impulse.  When  instructions 
are  conflicting  upon  a  material  issue,  the 
Judgment  cannot  stand.  State  v.  Rolla.  21 
Mont  582,  55  Pac.  523;  State  v.  Sloan,  22 
Mont  293,  56  Pac.  364;  State  v.  Peel,  23 
Mont  358,  59  Pac.  169,  75  Am.  St  Rep.  529; 
State  V.  McClellan,  23  Mont  632,  59  Pac. 
924.  75  Am.  St.  Rep.  558. 

4.  Defendant  also  attacks  Instruction  No. 
60.  on  the  ground  that  it  comments  upon  the 
weight  which  Is  to  be  given  to  certain  Items 
of  the  testimony.  So  much  of  the  Instruction 
as  Is  criticised  reads:  "  'That  subtle  essence 
which  we  call  "mind"  defies,  of  course,  ocular 
inspection.  It  can  only  be  known  by  Its 
outward  manifestations,  and  they  are  found 
In  the  language  and  conduct  of  the  man.  By 
these  his  thoughts  and  emotions  are  read, 
and  according  as  they  conform  to  the  prac- 
tice of  people  of  sound  mind,  who  form  the 
large  majority  of  mankind,  or  contrast  harsh- 
ly with  It,  we  form  our  judgment  as  to  his 
soundness  of  mind.  For  this  reason  evidence 
is  adihissible  to  show  conduct  and  language, 
at  different  times  and  on  different  occasions, 
which  indicate  to  the  general  mind  some  mor- 
bid condition  of  the  Intellectual  powers;  and 
the  more  extended  the  view  of  the  person's 
life,  the  safer  is  the  judgment  formed  of  him. 
Everything  relating  to  his  physical  and  men- 
tal history  Is  relevant,  because  any  conclu- 
sions as  to  his  sanity  must  often  rest  upon. a 
large  number  of  facts.  As  a  part  of  the  lan- 
guage and  conduct,  letters  spontaneously 
written  afford  one  of  the  best  indications  of 
mental  condition.  Evidence  as  to  insanity  In 
the  parents  and  Immediate  relatives  is  also 
pertinent  It  Is  never  allowed  to  infer  In- 
sanity in  the  accused  from  the  mere  fact  of 
its  existence  In  the  ancestors.  But  when 
testimony  Is  given  directly  tending  to  prove 
insane  conduct  on  the  part  of  the  accused, 
this  kind  of  proof  ia  admissible  as  corrobora- 
tive of  the  other.  And  therefore  It  Is  that 
the  defense  has  been  allowed  to  introduce 
evidence  to  you  covering  the  whole  life  of 
the  accused  and  reaching  to  his  family  ante- 
cedents.' "  This  instruction  was  taken  from 
the  charge  of  Judge  Cox  to  the  Jury  in  the 
Guiteau  Case  (D.  C.)  10  Fed.  161.  In  the 
United  States  courts  the  Judges  are  permitted 
to  comment  upon  and  explain  the  testimony 
of  the  witnesses,  but  such  Is  not  the  rule  In 
this  jurisdiction.  The  Instruction  Is  certainly 
open  to  defendant's  criticism.  For  instance, 
the  jury  is  first  told  that  "it  is  never  allowed 
to  Infer  insanity  from  the  mere  fact  of  Its 
existence  In  the  ancestors,"  and  Is  then  in- 
structed, "but,  when  testimony  is  given  di- 
rectly tending  to  prove  insane  conduct  on 
the  part  of  the  accused,  this  kind  of  proof 
is  admissible  as  corroborative  of  the  other." 
When  the  court  told  the  Jury  that  certain 
evidence  was  corroborative.  It  commented  on 
the  weight  of  that  testimony.  In  this  the 
court  erred.     It  is  the  sole  province  of  the 
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Jury  to  weigh  each  item  of  the  testimony, 
and  to  give  it  such  credit  as  they  believe  it 
entitled  to.  State  v.  Sullivan,  9  Mont.  1T4, 
22  Pac.  1088;  State  v.  Glelm,  17  Mont.  17, 
41  Pac.  998,  31  L.  R.  A.  294,  52  Am.  St  Rep. 
655;  State  v.  Mason,  24  Mont  341,  61  Pac. 
861. 

5.  While  we  have  not  passed  upon  the  cor- 
rectness of  any  instructions  In  this  case 
which  have  not  been  argued  by  counsel,  we 
call  the  court's  attention  to  32,  33,  and  36. 
?{o.  32  reads:  "Under  the  law  of  this  state 
certain  persons,  including  lunatics  and  in- 
sane persons,  are  incapable  of  committing 
crimes.  Accordingly,  if  yon  find  that,  at  the 
time  of  the  doing  of  the  acts  charged  in  the 
information  against  the  defendant  he  was 
an  insane  person,  It  is  your  duty  to  acquit 
him  on  the  ground  of  insanity."  After  the 
words  "an  insane  person"  the  court  should 
have  explained  the  meaning  of  the  term  "in- 
sanity," as  it  is  regarded  in  the  criminal 
law,  either  by  direct  definition  or  by  refer- 
ence to  other  parts  of  the  charge.  It  is  not 
sufficient  to  give  the  statute  without  ex- 
t>Ianation,  because  it  is  not  every  form  of 
insanity  which  will  excuse  the  defendant  of 
the  act  committed. 

6.  The  disease  of  Insanity  is  subject  to  so 
many  different  phases,  which  are  manifested 
in  so  many  different  ways— as  various  as 
human  thought— that  each  case  must  stand 
upon  its  own  facts.  A  court  therefore,  can- 
not Instruct  the  Jury  on  every  phase  or  man- 
ifestation of  insanity,  nor  should  it  attempt 
to;  the  instructions  should  be  as  brief  and 
simple  as  it  is  possible  to  make  them.  It 
should  only  declare  generally  upon  the  sub- 
ject, and  It  must  be  left  to  the  jury  to  find 
from  the  proof  upon  the  issue  of  Insanity. 
The  question  whether  the  defendant  in  any 
case  was  affected  with  insanity  to  such  a  de- 
gree as  will  excuse  him  from  the  commis- 
sion of  an  act  which  would  be  criminal  if 
done  by  a  sane  person  is  one  of  fact;  it  cer- 
tainly is  not  a  question  of  law.  When  a  de- 
fendant sets  up  Insanity  as  a  defense,  lay- 
men, and  experts  on  insanity,  are  permitted 
to  testify  upon  the  question  of  his  sanity, 
under  the  rules  of  evidence.  Upon  the  testi- 
mony adduced  the  jury  is  to  find  the  defend- 
ant guilty,  or  not  guilty,  by  reason  of  insani- 
ty. What  persons,  then,  are  insane  within 
the  purview  of  the  criminal  law?  Manifest- 
ly, those  who  are  mentally  unable  to  form  a 
orlminal  Intent.    The  Penal  Code  declares: 

"Sec.  20.  In  every  crime  or  public  offense 
there  must  exist  a  union  or  joint  operation 
of  act  and  Intent  or  criminal  negligence. 

"Sec.  21.  The  Intent  or  Intention  is  mani- 
fested by  the  circumstances  connected  with 
the  offense,  and  the  sound  mind  and  discre- 
tion of  the  accused.  All  persons  are  of  sound 
mind  who  are  neither  idiots  nor  lunatics,  nor 
affected  with  insanity." 

For  the  purposes  of  this  discussion,  we  shall 
treat  insanity  and  lunacy  as  synonymous 
terms.    What,  then.  Is  insanity  in  a   legal 


sense?  Mr.  Bishop  gives  the  following  defi- 
nition: "Insanity,  in  the  criminal  law,  is 
any  defect  wealiness,  or  disease  of  the  mind 
rendering  it  incapable  of  entertaining,  or 
preventing  its  entertaining,  in  the  particular 
instance,  the  criminal  Intent  which  consti- 
tutes one  of  the  elements  of  every  crime." 
1  Cr.  Law,  §  381,  subd.  2.  "Criminal  respon- 
sibility is  to  be  determined  solely  by  the 
capacity  of  the  defendant  to  conceive  and 
entertain  the  intent  to  commit  the  particu- 
lar crime.  If  there  is  no  intent,  there  is 
no  crime."  State  v.  Peel,  supra.  In  the 
Peel  Case  the  court  did  not  attempt  to  lay 
down  any  test;  it  was  merely  discussing  the 
case  presented  to  it.  It  gave  its  approval  to 
instructions  36  and  37  quoted  In  the  opinion, 
saying  that  upon  that  branch  of  the  case  the 
lower  court  instructed  the  jury  fully  and 
fairly.  It  will  be  observed  that  instruction 
37  dealt  wholly  with  the  question  of  the  de- 
fendant's intent  That  the  Instructions  last 
mentioned  were  correct  in  the  Peel  Case  is 
undoubted.  It  Is  worthy  of  remark  that  ju- 
ries must  be  composed  of  men  of  a  very  high 
order  of  intelligence  if  they  are  much  en- 
lightened—indeed. If  they  are  noif  badly  con- 
fused—by the  mass  of  instructions  usually 
given  them  by  the  courts  in  insanity  cases. 
Instructions  are  given  to  enlighten  a  jury, 
not  to  confuse  It  Yoder  v.  Reynolds,  28 
Mont.  — ,  72  Pac.  417.  Recognizing  the  gen- 
eral doctrines  asserted  in  the  Peel  Case  as 
correct,  we  are  of  the  opinion  that  the  result 
sought  to  be  obtained,  to  wit,  a  solution  of 
the  question  whether  the  defendant,  when 
he  committed  the  act  for  which  he  is  on  tri- 
al, had  the  mental  power  to  entertain  a  crim- 
inal intent,  and  did  entertain  it  can  be  reach- 
ed best  by  submitting  to  the  jury  a  test 
founded  solely  upon  statute.  The  question 
for  determination  being,  was  the  defendant 
when  he  committed  the  act  sane,  or  affected 
with  insanity?  the  court  should  give  to  the 
Jury  the  appropriate  sections  of  the  statute, 
at  the  same  time  defining  insanity  in  accord- 
ance with  Bishop's  definition,  as  supplement- 
ed by  this  court's  comment  thereon  in  the 
Peel  Case,  or  make  use  of  equivalent  lan- 
guage. We  doubt  if  any  other  or  further 
Instructions  on  the  subject  of  insanity  are 
necessary  or  useful.  State  v.  Pike,  supra; 
State  V.  Jones,  supra.  The  jury  may  deter- 
mine the  fact  from  the  testimony  adduced 
before  it,  no  matter  what  may  be  the  char- 
acter of  the  insanity  attributed  to  the  de- 
fendant This  includes,  of  course,  insane  de- 
lusions and  insane  irresistible  Impulses^  To 
Illustrate:  If  the  defendant,  when  be  com- 
mitted the  act  which  would  be  criminal  if 
done  by  a  sane  person,  did  not  know  the  dif- 
ference between  right  and  wrong,  or,  knowing 
it,  was  mentally  unable  to  refrain  from  do- 
ing the  wrong,  he  was  incapable  of  forming 
the  criminal  intent;  or  if  he  was  ao  mentally 
diseased  that  he  was  under  the  overmaster- 
ing infiuence  of  a  delusion  which  obliterated 
his  power  to  refrain  from  the  commission  of 
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the  wrongful  act,  be  was  Incapable  of  form- 
ing the  criminal  intent.  In  a  case  where  in- 
sanity is  urged  as  a  defense,  the  particular 
technical  phase  of  insanity  from  which  the 
defendant  suffered  when  he  committed  the 
act  (if  he  was  in  fact  insane)  is  utterly  im- 
material to  the  Jury;  they  do  not  know  nor 
care  what  the  alienists  may  call  it;  their  de- 
sire should  be,  and  their  duty  is,  to  ascertain 
whether  the  defendant  committed  the  act 
with  a  crbninal  intent;  if  ^e  did,  he  is  guilty; 
if  be  did  not,  he  is  not  guilty  by  reason  of 
insanity. 

For  the  foregoing  reasons  we  are  of  the 
opinion  that  the  Judgment  and  order  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial  in  conformity  with  the  views  here- 
in expressed. 

CLAYBERG,  C.  C,  and  POORMAN,  0., 
concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
d^r  are  reversed,  and  the  cause  is  remanded 
for  a  new  trial  in  conformity  with  the  views 
expressed  in  the  above  opinion. 

HOtLOWAY,  J.  I  am  unable  to  agree 
with  much  that  is  said  in  the  foregoing  opin- 
ion. In  my  Judgment,  conflicting  doctrines 
on  the  subject  of  insanity  are  announced  in 
State  V.  Peel,  23  Mont.  358,  59  Pac.  169,  T5 
Am.  St.  Rep.  529,  and,  if  it  is  intended  in 
tliis  instance  to  approve  what  is  said  in  that 
decision  upon  this  subject,  great  difficulty 
must  necessarily  be  experienced  upon  a  re- 
trial of  this  cause. 

In  my  opinion,  instructions  56  and  57  are 
erroneous. 

Instruction  No.  50  does  not  state  correct 
principles  of  law,  and  the  court  therein  com- 
ments on  the  weight  of  the  evidence.  For 
these  reasons,  I  think  it  should  not  be  given 
at  all. 

I  am  also  unable  to  reconcile  the  doctrine 
announced  In  State  v.  Pike,  49  N.  H.  399,  6 
Am.  Rep.  533,  and  State  v.  Jones,  50  N.  H. 
369,  9  Am.  Rep.  242,  which  I  think  correct, 
and  which  seems  to  be  approved,  with  what 
is  said  in  other  portions  of  the  opinion  of 
the  majority  of  the  court. 

However,  without  attempting  any  discus- 
sion of  the  subject,  I  content  myself  with 
concurring  in  the  order  reversing  the  Judg- 
ment, but  do  so  upon  the  grounds  that  con- 
flicting instructions  upon  a  material  issue 
were  given,  and  that  the  court  gave  instruc- 
tions 50,  56,  and  57  above. 

(27  Utah,  X79) 

SEELEY  v.  HUNTINGTON  CANAL  &  AG- 
RICULTURAL ASS'X. 
(Supreme  Court  of  Utah.     Feb.  4,  1904.) 

CORPORATIONS— ARTICLES  OF  INCORPORATION 
-OBJECT— POWERS. 

1.  A  corporation,  the  object  of  which  is  "to 
oonfitmct,  mannj^e,  and  control  the  oninber  of 
canals  and  ditches  hereinafter  described,  taken 


from  Huntington  creek,"  followed  by  the  num- 
ber and  description  of  each  canal  and  ditch, 
"for  the  purpose  of  diverting  the  waters  of  said 
creek"  through  the  canals  or  ditches  for  irriga- 
tion, and  which  is  empowered  to  construct  and 
maintain  all  necessary  dams,  head  gates,  flumes, 
and  other  or  different  means  necessary  to  "con- 
trol, regulate  and  distribute  the  said  waters 
for  the  purposes  herein  mentioned,"  is  not  au- 
thorized to  coDstruct  rfeservoirs  for  storing  wa- 
ter; and  hence  an  assessment  ou  the  capital 
stock  for  the  construction  of  such  reservoirs  is 
void. 

Appeal  from  District  Court,  Seventh  Dis- 
trict; Jacob  Johnson,  Judge. 

Action  by  Don  C.  Seeley  against  the  Hunt- 
ington Canal  &  Agricultural  Association. 
From  a  Judgment  dismissing  the  case,  plain- 
tiff appeals.    Reversed. 

The  plaintiff  brought  this  action  against 
the  defendant  corporation  to  recover  damages 
for  its  failure  to  deliver  to  him  the  quantity 
of  water  to  which  he  claims  he  was  entitled 
as  a  stockholder  of  the  corporation.  The  de- 
fendant answered,  denying  any  wrongful  in- 
fringement of  plaintiff's  rights,  and,  as  an 
affirmative  defense,  alleged  that,  under  Its 
articles  of  incorporation,  it  had  the  right  to 
levy  an  assessment  for  reservoir  purposes; 
that,  pursuant  to  its  authority,  an  assess- 
ment of  214  per  cent,  was  levied  on  its  capital 
stock  for  such  purposes;  tliat  plaintiff  failed 
to  pay  his  assessment;  that  thereupon  cer- 
tain of  his  shares  were  sold  to  pay  the  same; 
and  that.  If  the  plaintiff  did  not  receive  the 
water  to  which  he  may  have  been  originally 
entitled.  It  was  because  of  his  failure  to  pay 
said  assessment.  For  the  purpose  of  present- 
ing the  questions  of  law  by  demurrer  to  the 
answer,  it  was  stipulated  that  the  levying  of 
the  assessment,  the  giving  the  notice  of  sale 
of  delinquent  stock,  and  the  conduct  of  sale, 
were  regular  and  legal,  provided  the  defend- 
ant, under  Its  articles,  had  the  power  to  levy 
assessments  for  that  purpose.  To  the  affirm- 
ative allegations  In  defendant's  answer  the 
plaintiff  demurred,  and  also  filed  a  motion  to 
strike  the  same  from  the  answer,  for  the  rea- 
son that  said  allegations,  upon  their  face, 
show  that  defendant  had  no  authority  to  levy 
or  collect  assessments  on  the  capital  stock 
of  the  defendant  company  for  reservoir  pm:- 
poses,  and  that  any  attempt  to  levy  or  collect 
assessments  was  unauthorized,  and  in  excess 
of  any  authority  granted  by  the  articles  of 
incorporation  to  the  board  of  directors,  and 
was  therefore  an  infringement  of  plaintiff's 
rights,  and  without  authority  and  void.  The 
demurrer  was  overruled,  and  the  motion  de- 
nied. Plaintiff  thereupon  filed  a  reply  to  the 
affirmative  allegations  of  the  defendant's  an- 
swer, and  prayed  for  equitable  relief  against 
the  defendant.  On  motion  of  the  defendant, 
the  reply  was  stricken  out  by  the  court.  It 
was  then  stipulated  that  if,  upon  the  plead- 
ings and  record  in  the  case,  the  plaintiff  was 
entitled  to  recover,  it  would  only  be  neces- 
sary for  him  to  prove  the  amount  of  bis  dam- 
ages, but  if,  on  the  other  hand,  the  cotu't  was 
of  the  opinion  that  the  plaintiff  was  not  en- 
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titled  to  recover  (the  pleadings  being  taken  as 
true),  and  that  the  defendant's  answer  -was  a 
defense  to  plalntlfl's  complaint,  then  the  de- 
fendant would  be  entitled  to  recorer,  and 
the  complaint  could  be  dismissed,  the  plain- 
tiff saving  his  right  of  appeal.  In  other 
words,  it  was,  in  effect,  stipulated  that  if  the 
corporation,  under  the  showing,  possessed  the 
power  to  levy  the  assessment,  then  the  com- 
plaint might  be  dismissed.  The  court  held 
that  the  company  had  the  right  to  levy  the 
assessment  for  reservoir  pm-poses,  and  dis- 
missed the  case.  From  this  decision,  plain- 
tiff appealed. 

King,  Burton  &  King,  for  appellant  J.  W. 
N.  Whltecotton,  for  respondent. 

BARTCH,  J.  (after  stating  the  facte).  The 
decisive  question  here  presented  is  whether 
the  corporation  had  the  power  to  levy  an  as- 
sessment for  the  purpose  of  constructing  a 
reservoir.  To  ascertain  what  its  power  in 
the  premises  was,  we  must  look  into  its  arti- 
cles of  incorporation;  the  same  having  been 
entered  into  in  the  year  18S9.  Article  3,  so 
far  as  material  to  this  decision,  reads:  "The 
object  and  pursuit  of  business  is  to  construct, 
manage,  and  control  the  number  of  canals 
and  ditches,  hereinafter  described,  taken  from 
Huntington  creek,  and  more  particularly  de- 
scribed, as  follows  [here  are  given  the  num- 
I)er  and  description  of  each  canal  and  ditch], 
for  the  purpose  of  diverting  the  waters  of 
uaid  creek  from  its  present  channel  and  caus- 
ing it  to  flow  through  said  canals  or  ditches, 
thereby  making  practicable  the  irrigation  and 
cultivation  of  large  tracts  of  land  heretofore 
unavailable  for  agricultural  purposes,  except 
that  which  has  been  made  so  by  the  water 
that  has  run  through  the  said  canals  and 
ditches.  And  to  this  end  the  association  may 
construct  and  maintain  all  necessary  dams, 
head  gates,  flumes  and  other  or  different 
means  which  may  be  necessary  to  control, 
t-egulate  and  distribute  the  said  waters  for 
tlie  purposes  herein  mentioned."  In  this  ar- 
ticle the  canals  and  ditches  which  constitute 
the  subject-matter  of  the  incorporation  are 
specially  enumerated.  As  will  be  noticed,  the 
object  of  the  incorporation  was  to  divert  the 
water  of  a  particular  stream  by  means  of 
certain  canals  and  ditches  already,  at  the 
time  of  the  incorporation,  constructed,  and 
not  to  Impound  or  store  water  by  means  of 
reservoirs  or  otherwise.  Clearly,  the  design 
of  the  incorporators  was  to  divert,  not  to 
store,  water;  and,  for  the  "pm-pose  of  divert- 
ing" the  water,  they  made  provision  in  the 
articles  to  "construct  and  maintain  all  neces- 
sary dams,  head  gates,  flumes,"  and  other 
means  requisite  for  its  proper  distribution 
among  those  entitled  thereto.  It  is  manifest 
from  a  perusal  of  the  articles  that  the  power 
to  construct  reservoirs  for  the  purpose  of 
storing  or  impounding  water  was  not  within 
the  intention  of  the  incorporators,  and  not  an 
object  of  the  incorporation,  and  therefore 


such  power  cannot  be  exercised  by  the  board 
of  directors.  Nor,  under  these  articles,  can 
the  stockholders  confer  such  power  upon  tbe 
board.  It  is  well-settled  law  that  a  corpo- 
ration cannot  legitimately  transact  business 
not  embraced  within  the  purposes  and  scope 
of  its  incorporation.  It  follows  that  the 
board  of  directors,  having  bad  no  power  U> 
build  reservoirs  for  the  purpose  of  storing 
water,  had  no  authority  to  levy  an  assessment 
upon  the  capital  stcfck  for  that  purpose.  Un- 
der tlie  circumstances  and  the  law  applicable 
to  this  case,  the  assessment  was  unauthor- 
ized, and  therefore  null  and  void.  We  are 
clearly  of  the  opinion  that  the  court  erred  in 
entering  Judgment  in  favor  of  the  defendant. 
Such  being  the  case.  It  is  not  deemed  neces- 
sary to  discuss  any  other  question  presented. 
The  Judgment  must  be  reversed,  with  costs, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  reinstate  the  complaint, 
and  proceed  with  the  trial  in  accordance  here- 
with 

BASKIN,  C.  J.,  and  McCARTX,  J.,  concur. 


(XT  Utali.  183) 
BOUNTIFUL  CITY  t.  LEE  et  el. 
(Supreme  Court  of  Utah.     Feb.  4.   1904.) 

MUNICIPAL  CORPORATIONS-IRRIQATION-CON- 
ViSYANCE  OF  WATER  THROUGH  CITY— CON- 
STRUCTION OP  FLUMES— ORDINANCEa— NO- 
TICE TO  CONSTRUCT. 

1.  A  city  ordinance  provided  that  no  one 
should  convey  water  for  irrigatiou  across  any 
street,  except  by  covered  Humes  constructed  to 
the  satisfaction  of  the  road  supervisor,  and  im- 
posed a  penalty  for  any  violation  of  the  provi- 
sion. The  owners  of  water  conveyed  the  same 
acroRS  a  street  of  the  city,  but  refused  to  con- 
vey it  in  a  proper  flume,  though  required  to  do 
SO  by  notice  of  the  road  sui)errisor,  and  there- 
after the  city  caused  the  road  supervisor  to 
construct  a  proper  flume.  Held,  that  the  own- 
ers of  the  water  were  not  liable  in  an  action 
by  the  city  for  the  cost  of  the  work,  tliere  b«»- 
ine  no  liability  either  under  the  ordinance  ur 
on  the  facts. 

Appeal  from  District  Court,  Davis  County; 
H.  H.  Rolapp,  Judge. 

Action  by  the  city  of  Bountiful  City  against 
D.  C.  Lee  and  others.  From  a  Judgment  in 
favor  of  defendante,  plaintiff  appeals.  Af- 
flrmed. 

D.  O.  Willey,  Jr.,  and  RolHn  W.  Dole,  for 
appellant.    Wilson  &  Smith,  for  respondents. 

BASKIN,  0.  J.  The  complaint  In  this  case 
was  flied  on  the  24th  of  December,  1902,  and 
it  is  alleged  therein:  That  Bountiful  Cnty 
was  incorporated  and  organized  on  the  1st 
day  of  January,  A.  D.  1893.  That  the  South 
Branch  of  West  Bountiful  Mill  Creek  Water 
Ditch  is  an  artificial  irrigation  ditch  owned, 
operated,  and  maintained  by  these  defend- 
ants, through  and  along  which,  defendants 
convey  water  as  hereinafter  set  forth;  and 
the  said  ditch  intersects  and  crosses  said 
Fourth  West  street  within  the  corporate  lim- 
its of  said  city.    That  section  14  of  an  ordi- 
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naoce  of  Bountiful  City,  entitled  "An  ordi- 
nance in  relation  to  streets  and  roads  witliiu 
tbe  limits  of  Bountiful  City,"  passed  and  ap- 
proved the  11th  day  of  May,  1893,  provides 
as  follows:  "No  person  shall  convey  water 
for  irrigation  or  other  purposes,  across  any 
street  or  road,  or  sidewalk  within  the  city 
limits,  excepting  by  covered  flumes,  culverts, 
or  piping  across  the  whole  width  at  such 
road,  street,  or  sidewalks;  such  fluming  cul- 
verts or  piping  to  be  done  to  the  satisfaction 
of  the  road  snpervisor.  Any  person  violating 
this  section  shall  be  liable  for  all  damages 
done  said  road,  street  or  sidewalk  by  reason 
of  such  violation  and  also  to  a  fine  of  not  less 
than  five  nor  more  than  fifty  dollars."  That 
said  ordinance  is  still  in  force  and  operative 
as  the  law  of  said  city.  The  defendants,  D. 
C.  Lee,  Charles  F.  Hogan,  William  Winegar, 
Wallace  SInir,  I^vi  Muir,  Harry  Muir,  and 
Joseph  C.  Wood,  and  each  of  them,  and  their 
predecessors  In  interest,  and  each  of  them, 
are,  and  at  all  times  mentioned  herein  were, 
severally  and  separately  the  owners  of  farms 
and  gardens  and  homes  in  Davis  county, 
state  of  Utah,  situate  to  the  west  of  and  out- 
side the  corporate  -  limits  of  Bountiful  City;' 
and  tbey  and  each  of  them,  and  their  and 
each  of  theh:  predecessors  in  interest,  are. 
and  for  more  than  30  years  have  been,  the 
owners  and  users  of  a  portion  of  the  waters 
of  said  Mill  creek,  and  at  all  times  mention- 
ed herein  have  conveyed  their  portion  of  the 
waters  of  the  said  mu  creek  along  and 
through  the  said  South  Branch  of  the  West 
Bountiful  Mill  Creek  Water  Ditch  over  and 
across  said  Fourth  West  street  to  their  said 
farms,  gardens,  and  homes.  That  the  de- 
fendant G.  W.  Roberts  is  and  was  on  the 
23d  day  of  July,  1902,  the  duly  appointed  and 
acting  agent  and  water  master  of  the  said 
South  Branch  of  West  Bountiful  Mill  Creek 
Water  Ditch.  That  at  all  times  since  the  in- 
corporation of  said  city,  and  since  the  pas- 
sage of  said  ordinance,  as  set  forth  in  para- 
graph 5  of  this  amended  complaint,  defend- 
ants have  failed  and  refused  to  convey  their 
said  water  across  said  Fourth  West  street 
by  means  of  a  covered  flume,  culvert,  or 
piping,  as  provided  by  said  ordinance,  and 
have  at  all  times  failed  and  neglected  to  keep 
said  crossing  in  good^pair.  That  by  reason 
of  defendants'  negligent  failure  to  keep  said 
crossing  In  good  repair,  and  their  negligent 
failure  to  properly  flume  their  said  water 
across  said  street,  on  or  about  the  23d  day  of 
Jnly,  1902,  the  said  street  became  dangerous 
and  wholly  unsafe  for  public  travel,  and  said 
crossing  became  an  obstruction  to  free  travel 
along  said  street.  That  on  or  about  tbe  23d 
day  of  July,  1902,  the  plaintiff  caused  the 
road  supervisor  of  the  said  city  to  notify  de- 
fendants of  the  dangerous  and  unsafe  condi- 
tion of  said  crossing,  and  to  request  defend- 
ants to  construct  a  flume  across  said  street, 
repair  said  crossing,  and  remove  said  ob- 
strnction.  That,  notvrltbstanding  said  notice, 
defendants  failed,  refused,  and  neglected  to 
75  P.-24 


constniet  said  flume,  repair  said  crossing,  or 
remove  said  obstruction.  That  thereafter,  on 
or  about  the  5th  day  of  August,  1902,  plain- 
tiff caused  said  road  supervisor  to  construct 
a  flume  across  the  said  street  at  said  cross- 
ing, and  to  make  other  necessary  repairs  to 
thereby  remove  said  obstruction  and  render 
said  street  passable  and  safe  for  public  travel. 
That  the  cost  of  constructing  said  flume  and 
malting  said  repairs  and  removing  said  ob- 
struction amounts  in  all  to  the  sum  of  twenty- 
five  dollars  ($25).  That  plaintiff  has  made 
demand  upon  defendants  to  pay  the  said 
sum,  but  defendants  have  failed  and  refused 
to  pay  tbe  same  or  any.  part  thereof.  That 
there  is  due  and  owing  from  defendants  to 
this  plaintiff  the  sum  of  twenty-five  dollars 
(^25).  Wherefore  plaintiff  demands  Judgment 
against  defendants  for  the  sum  of  twenty- 
five  dollars,  and  for  costs  of  this  action.  The 
defendant  Interposed  a  general  demurrer  to 
this  complaint,  which  was  sustained,  and, 
the  plaintiff  having  elected  to  rest,  a  Judg- 
ment was  entered  dismissing  tbe  complaint. 

The  appellant  contends  that  the  complaint 
contains  facts  sufficient  to  constitute  a  cause 
of  action,  and  that  therefore  the  Judgment  is 
erroneous.  It  is  clear  that  the  recovery 
sought  by  plaintiff  is  not  authorized  by  the 
provisions  of  the  city  ordinance  set  out  in  the 
complaint,  and  that  the  other  alleged  facts 
are  not  sufficient  to  constitute  a  cause  of  ac- 
tion. 

The  Judgment  is  affirmed,  with  costs. 

BARTCH  and  McCARTY,  JJ.,  concur. 


(27  UUh,  215) 
MAPLE  ORCHARD  GROVE  &  VINEYARD 
CO.    V.    MARSHALL. 
(Supreme  Conrt  of  Utah.     Feb.  5,   1904.) 

PAROL    LICENSE— CONSTRUCTION    OF    PIPE 
LINE— IRREVOCABLE  GRANT— PRO- 
TECTION IN  EQUITY. 
1.  A   parol   license   to   enter   on   the   land   of 
the  owner  to  construct  a  pipe  Hue  to  carry  wa- 
ter for  purposes  of  irrigation  operates  as  an 
irrevocable  grant,  after  entry  and  tbe  construc- 
tion of  tlie  pipe  line  at  considerable  expense, 
and  after  commencing  the  use  of  the  water  for 
purposes  of  irrigation,  and  the  ri^lits  acquired 
under  the  grant  will  be  protected  in  equity. 

Appeal  ftom  District  Court,  Box  Elder 
Coimty;   H.  H.  Bolapp,  Judge. 

Suit  by  the  Maple  Orchard  Grove  &  Vine- 
yard Company  against  C.  P.  Marshall.  From 
a  decree  for  plaintiff,  defendant  appeals. 
Modified. 

Geo.  J.  Marsh,  J.  8.  Perry,  and  Thos.  Ma- 
loney,  for  appellant.  Henderson  &  Macmil- 
lan,  for  respondent. 

BARTCH,  J.  This  is  an  action  in  equity 
to  restrain  the  defendant  from  interfering 
with  a  certain  pipe  line  owned  by  the  plain- 
tiff company,  and  with  the  water  flowing 
through  it  to  the  plaintiff's  premises.    The 

f  L  See  Llcensei,  vol.  32,  Cent  Die.  J!  1^.  12L 
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appeal  Is  from  the  judgment  roll,  and  the 
evidence  is  not  before  us,  but  from  the  find- 
ings of  fact  it  appears  tliat  the  plaintiff  ia 
the  owner  of  certain  land,  whlclj  it  has  cul- 
tivated and  improved.  For  tlie  purpose  of 
irrigating  the  land,  cultivating  an  orchard, 
and  raising  crops,  the  company  constructed 
a  pipe  line,  crossing  in  its  course  land  own- 
ed by  the  defendant,  which  he  purchased 
from  one  Cragun.  While  Cragun  was  the 
owner  and  in  the  possession  of  the  land,  be 
gave  to  W.  B.  Wedell,  the  predecessor  of 
the  plaintiff,  a  license  and  right  of  way  to 
construct  a  flume  or  pipe  line  across  it  In 
1898,  pursuant  to  this  parol  license,  a  flume 
was  constructed,  and  afterwards,  by  April 
or  May,  1900,  the  flume  was  replaced  with 
pipe.  Ail  this  was  done  with  the  consent  of, 
and  without  any  objection  from,  Cragun, 
and  at  considerable  expense.  By  means  of 
the  flume  or  pipe  line,  water  was  carried  to 
the  company's  premises  for  irrigation.  In 
September,  1900,  the  defendant  purchased  his 
land,  and  on  August  6,  1902,  while  the  com- 
pany was  using  the  water  to  cultivate  crops 
and  fruit  trees,  he  entered  upon  the  right 
of  way,  tore  up  the  pipe  line,  and  prevented 
the  water  from  flowing  onto  the  company's 
land.  Because  of  these  acts,  this  suit  was 
instituted,  and  a  temporary  restraining  or- 
der issued,  enjoining  the  defendant  from  in- 
terfering with  the  pipe  line,  which  order  was 
made  perpetual  at  the  trial  of  the  cause,  and 
the  plaintiff's  damages  were  assessed  at  $250. 
The  action  of  the  court  in  the  premises  has 
been  made  the  basis  of  this  appeal. 

The  appellant  contends  that  the  license  of 
Cragun  to  Wedell  to  enter  upon  the  land  In 
question  for  the  purpose  of  constructing  a 
flume  or  pipe  line,  being  by  parol,  could  be 
revoked  by  the  owner  of  the  land  at  any 
time;  that  the  exercise  of  this  right  of  revo- 
cation could  not  be  inhibited  by  injunction; 
and  that  therefore  the  plaintiff  was  entitled 
to  no  relief  in  this  action.  This  contention, 
under  the  facts  and  circumstances  of  this 
case,  is  not  well  taken.  It  is  true,  a  mere 
parol  license  to  enter  upon  the  land  of  an- 
other for  a  specific  purpose,  or  to  construct 
a  specified  thing  thereon,  even  if  it  contem- 
plates the  expenditure  of  money,  may,  so 
long  as  the  license  remains  unexecuted,  be 
revoked  by  the  licensor,  or  owner  of  the 
land,  as  within  the  statute  of  frauds;  but 
where,  as  in  this  instance,  the  license  has 
induced  the  expenditure  upon  the  land  of 
considerable  sums  of  money  by  the  licensee, 
and  has  been  fully  executed  in  good  faith, 
and  the  pipe  line,  or  object  of  the  license, 
used  for  a  long  period  of  time  by  the  licensee 
without  objection  by  the  licensor,  the  law— at 
least  as  declared  by  the  great  weight  of 
authority— is  otherwise.  In  such  case  the  li- 
cense to  construct  a  particular  thing  on  the 
licensor's  land,  and  to  enjoy  the  same  with- 
out limit  as  to  time,  followed  by  the  expendi- 
ture of  money  on  the  faith  of  it,  will,  when, 
as  here,   fully   executed,   be   regarded   and 


treated  in  equity  as  a  binding  contract,  and 
is  then  in-evocable— this  upon  the  principle 
of  estoppel.  Thereafter  neither  the  licensor 
nor  his  grantee  will  be  permitted  to  arbitra- 
rily revoke  the  license,  and  annihilate  and 
render  useless  the  thmg  which  he  permitted 
to  be  constructed  upon 'bis  laud  by  the  li- 
censee, and  for  which  he  thus  induced  him 
to  expend  money  and  labor.  To  permit  a 
revocation  under  such  circumstances  would 
be  a  fraud  upon  the  licensee,  because  the 
parties  could  not  be  placed  in  statu  quo  after 
the  license  has  become  executed.  This  fact 
-'that  the  parties  cannot  be  placed  in  statu 
quo— is  of  Itself  sufficient  to  induce  a  court 
of  equity  to  enjoin  the  licensor  from  com- 
mitting any  act  which  will  prevent  the  li- 
censee from  securing  the  benefits  of  the  ex- 
penditures made  on  the  faith  of  the  license. 
A  right  acquired  by  the  expenditure  of  mon- 
ey under  such  a  license  is,  when  unlimited, 
commensurate  with  that  of  which  the  license 
is  an  accessory;  and,  therefore,  where,  as 
in  this  instance,  the  license  results  in  or  in- 
duces the  construction  of  a  flume  or  pipe 
line,  it  amounts  to  a  grant  of  a  right  of 
'way  for  the  same,  and  confers  upon  the  li- 
censee the  privilege  to  enter  upon  such  right 
of  way,  after  the  license  has  become  ex- 
ecuted, for  the  purpose  of  repairing,  main- 
taining, and  operating  the  flume  or  pipe 
line.  A  person  cannot,  by  granting  such  a  li- 
cense, encourage  another  to  expend  money, 
and  then,  when  benefits  l>egin  to  flow  from 
the  expenditure,  insist  upon  a  revocation  of 
the  license.  While  rights  so  acquired  may 
not  be  enforceable  at  common  law,  equity 
will,  to  prevent  fraud  being  perpetrated  up- 
on the  licensee,  render  them  effective  by  re- 
straining the  licensor  or  his  grantee  from 
interfering  with  them.  "A  license,"  says  Mr. 
Justice  Gibson  in  Rerick  v.  Kern,  14  Serg. 
&  R.  207,  16  Am.  Dec.  497,  "may  become  an 
agreement  on  valuable  consideration,  as 
where  the  enjoyment  of  it  must  necessarily 
be  preceded  by  the  expenditure  of  money; 
and,  when  the  grantee  has  made  improve- 
ments or  invested  capital  in  consequence  of 
it,  he  has  become  a  purchaser  for  a  valuable 
consideration.  Such  a  grant  is  a  direct  en- 
couragement to  expend  money,  and  It  would 
be  against  all  conscience  to  annul  it  as  soon 
as  the  benefit  expected  from  the  expenditure 
is  beginning  to  be  perceived."  In  Huff  v. 
McCauley,  53  Pa.  200,  91  Am.  Dec.  203,  Mr. 
Justice  Strong,  referring  to  such  a  license, 
said:  "The  parties  cannot  be  placed  in  statu 
quo  after  the  license  has  been  executed,  and 
work  done  or  money  expended  on  the  faith 
of  it,  and  hence  such  a  case  is  regarded  as 
presenting  a  sufficient  reason  for  a  cbanc^- 
lor's  Interference  to  restrain  any  action  of 
the  licensor  which  would  deprive  the  li- 
censee of  the  benefit  of  the  expenditure  be 
was  encouraged  to  make  by  the  very  party 
who  seeks  to  make  it  fruitless.  Equity 
treats  the  license  thus  executed  as  a  con- 
tract giving   absolute  rights,   and  protects 
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the  licensee  In  the  enjoyment  of  tbem."  So, 
In  Rat'itan  Water  Power  Co.  v.  Veghte,  21 
X.  J.  Eq.  463,  Mr.  .Justice  Bedle,  spealilng  of 
a  license  to  construct  something  upon  the 
land  of  another,  which  required  the  expen- 
diture qt  money,  said:  "To  the  extent  that 
the  license  is  executed,  equity  will  not  dis- 
turb Jt  or  permit  its  revocation.  Where  im- 
provements of  a  permanent  nature  have  been 
made  by  a  person  on  bis  oxfn  land,  the  en- 
joyment of  which  depends  upon  a  right  rec- 
ognizable by  tlie  law,  aftecting  the  land  of 
another,  and  to  which  his  consent  is  neces- 
sary, and  where  such  consent  Is  expressly 
proved,  or  necessarily  implied  from  the  cir- 
cumstances, and  the  Improvements  have  been 
made  in  good  faith  upon  It,  equity  will  not 
permit  advantage  to  be  taken  of  the  form  of 
the  consent,  although  not  according  to  the 
strict  mode  of  the  common  law,  or  within 
the  statute  of  frauds,  and,  to  defeat  such  a 
purpose,  will,  upon  proper  bill  filed,  enjoin 
the  licensor  from  accomplishing  his  fraud, 
or,  when  he  asks  relief,  it  will  be  refused, 
or.  If  granted,  will  be  allowed  merely  In  the 
shape  of  compensation,  but  protecting  the 
right  of  the  licensee."  De  Graffenried  t. 
Savage,  9  Colo.  App.  131,.  47  Pac.  902,  was 
a  case  in  many  respects  like  the  one  at  bar. 
There  the  plaintiff  had  constructed  a  ditch 
upon  the  defendant's  land  under  a  parol  li- 
cense from  the  latter,  and  operated  the  same 
for  some  time,  until  the  defendant  attempted 
to  revoke  the  license  by  obstructing  the  flow 
of  the  water  In  the  ditch.  The  contention  In 
behalf  of  the  licensor— very  like  as  In  this 
case— was  that  the  right  to  enter,  construct, 
and  operate  the  ditch  was  by  parol  license, 
which  was  revocable  by  the  licensor  at  any 
time  he  saw  fit,  but  that,  by  the  construction 
of  the  trial  court,  the  right  of  the  licensee 
became  an  easement  in  the  land  of  the  11- 
cen.sor;  that  the  easement  could  only  be 
created  by  deed,  and,  as  there  had  been  no 
conveyance,  and  the  license  had  been  re- 
voked, the  licensee  could  not  enter  upon  the 
land  to  repair,  maintain,  and  operate  the 
ditch.  The  court  held:  "The  right  of  way 
for  an  irrigation  ditch  may  be  acquired  by 
contract  between  the  parties,  by  condemna- 
tion proceedings,  or  by  the  gratuitous  license 
of  the  landowner.  In  either  case,  after  en- 
try and  expenditure  of  money,  the  right  Is 
irrevocable.  After  entry  under  a  license, 
and  construction  of  the  ditch,  the  license  op- 
erates as  an  Irrevocable  grant."  The  same 
doctrine  herein  applied  Is  maintained  by  Mr. 
Angell  In  his  work  on  Water  Courses.  In 
section  318  he  says:  "There  appears  to  be 
no  doubt  that,  in  eqtilty,  licenses  executed 
are  taken  out  of  the  statute  of  frauds,  and 
that  relief  may  be  had  in  equitable  tribunals 
by  the  licensee  against  an  action  at  law. 
The  decisions  of  the  courts  of  equity  on  that 
statute  proceed  on  the  principle,  not  that 
the  right  passefi  by  parol  license  or  agree- 
ment, but  that  wherever  one  party  has  ex- 
ecuted It,  by  payment  of  money,  taking  pos- 
session, and  making  valuable  Improvemeuts, 


the  conscience  of  the  other  is  bound  to  carry 
it  into  execution,  and  equity  will  compel  him 
to  do  It."  Angell  on  Water  Courses,  {§  318- 
326;  Yunker  v.  Nichols,  1  Colo.  551;  Mc- 
Keliip  V.  Mcllhenny,  4  Watts,  317,  28  Am. 
Dec.  711;  Fllckenger  v.  Shaw,  87  Cal.  126, 
25  Pac.  268,  11  L.  R;  A.  134,  22  Am.  St.  Rep. 
234;  Schilling  v.  Rominger,  4  Colo.  100; 
Ruffattl  V.  Lexington  Min.  Co.,  10  Utah,  386. 
37  Pac.  591;  Lee  v.  McLeod,  12  Nev.  280; 
Le  Fevre  v.  Le  Fevre,  4  Serg.  &  R.  241,  8 
Am.  Dec.  696;  Wickersham  v.  Orr,  9  Iowa, 
253,  74  Am.  Dec.  348;  WUsoa  v.  Chalfant, 
15  Ohio,  248,  45  Am.  Dec.  574;  Turner  v. 
Stanton,  42  Mich.  506,  4  N.  W.  204;  Veghte 
v.  Rarltan  Water  Power  Co.,  19  N.  J.  Eq. 
142;  Barksdale  v.  Hairston,  81  Va.  764. 

From  the  foregoing  considerations,  we  are 
clearly  of  opinion  that  the  license  in  dispute, 
under  the  facts  and  circumstances  disclosed 
by  the  record.  Is  irrevocable,  and  that  the 
action  of  the  trial  court  In  restraining  the 
appellant  from  interfering  in  any  manner 
with  the  pipe  line  Is  in  harmony  with  at 
least  the  weight  of  authority  and  the  better 
reason.  The  Judgment  must  be  sustained  by 
this  court,  with  some  modification  of  the  de- 
cree, notwithstanding  that  the  appellant  also 
Insists  that  the  complaint  does  neither  Jus- 
tify the  decree,  nor  support  the  findings  of 
fact  and  conclusions  of  law. 

Without  referring  to  the  allegations  in  de- 
tail. It  is  sufficient  to  say  that,  while  the 
complaint  Is  not  artistically  drawn,  it,  in  the 
absence  of  a  demurrer  or  proper  plea,  sulU- 
clently  supports  the  findings  and  conclusions 
made,  as  shown  by  the  transcript  The  de- 
cree, as  is  apparent  from  the  complaint  and 
findings,  erroneously  describes  the  land  upon 
which  the  flume  and  pipe  line  were  construct- 
ed; and  the  cause  must  therefore  be  remand- 
ed, with  Instructions  to  the  lower  court  to 
modify  the  decree  by  correcting  such  descrip- 
tion so  as  to  conform  to  the  pleadings  and 
findings  of  fact.  When  so  modified,  the  de- 
cree and  Judgment  must  stand  affirmed,  witli 
costs  to  the  respondent.    It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


(27  Utah,  168) 
NASH  T.  CLARK  et  al. 
(Supreme  Court  of  Utah,     Jan.  23,  1904.) 

EMINENT    DOMAIN— PUBLIC    USE— IRRIGATION. 

1.  The  provision  in  the  federal  and  state  Con- 
stitntions  that  private  property  shall  not  be  tak- 
en for  public  use  without  compensation  is  con- 
strued to  mean  that  private  property  cannot  be 
taken  for  strictly  a  private  use. 

2.  Property  is  taken  for  a  public  use,  within 
the  provision  of  the  (!onstitution  declaring  that 
private  property  shall  not  be  taken  for  public 
use  without  compennation,  when  the  takini;  is 
for  a  use  that  will  promote  the  public  interest, 
and  will  tend  to  develop  the  resources  of  the 
state. 

3.  The  taking  of  property  for  the  purpose  of 
obtaininf!  water  for  the  irrigation  of  a   farm 

t  3.  See  Eminent  Oomala,  vol.  18,  Cent.  Dig.  (  It. 
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aud  to  render  the  same  productke  is  a  tnlnng 
for  a  public  use.  and  hence  the  owner  of  the 
farm  may  condemn  a  right  of  waj-  throiiRh  an- 
other's ditch  for  the  purpose  of  carrying  the 
water  to  his  land  for  irrigation. 

4.  It  is  within  the  province  of  the  Legislature 
to  enact  such  laws  respecting  the  appropriation 
and  distribution  of  water  as  will  tend  to  prevent 
unnecessary  loss  and  waste,  so  long  as  vested 
rights  are  upheld  and  maintained. 

Baskin,  C.  J.,  dissenting. 

*  Appeal  from  District  Court  Utah  County; 
3.  B.  Booth,  Judge.    - 

Action  by  B.  J.  Nash  agalnat  Lee  Clark 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.    Affirmed. 

Plaintiff  brought  this  action  to  condemn  a 
right  of  way  in  a  ditch  owned  by  the  de- 
fendants: The  provisions  of  the  statute  upon 
which  be  bases  bis  right  of  action,  so  far  as 
material  to  this  case,  are  as  follows:  Rev. 
St  1898,  S  3388,  In  part  provides:  "Subject 
to  the  provisions  of  this  chapter  the  right  of 
eminent  domain  may  be  exercised  In  behalf 
of  the  following  public  uses: .  •  •  •  (5) 
Reservoirs,  dams,  water-gates,  canals,  ditch- 
es, flumes,  tunnels,  aqueducts,  and  pipes  for 
supplying  persons,  mines,  mills,  smelters,  or 
other  works  for  the  reduction  of  ores,  with 
water  for  domestic  or  other  uses,  or  for  Ir- 
rlgatliig  purposes,  or  for  draining  and  re- 
claiming lands^  or  for  floating  logs  and  lum- 
ber on  streams  not  navigable.  (6)  Roads, 
railroads,  tramways,  tunnels,  ditches,  flumes, 
pipes,  and  dumping  places  to  facilitate  the 
milling,  smelting,  or  other  reduction  of  ores, 
or  the  working  of  mines;  outlets,  natural  or 
otherwise,  for  the  deposit  or  conduct  of  tail- 
ings, refuse,  or  water  from  mills,  smelters, 
or  other  works  for  the  reduction  of  ores,  or 
from  mines;  mill  dams;  •  •  *  also  an 
occupancy  in  common  by  the  owners  or  pos- 
sessors of  different  mines,  mills,  smelters,  or 
other  places  for  the  reduction  of  ores,  of  any 
place  for  the  flow,  deposit,  or  conduct  of 
tailings  or  refuse  matter.  •  •  •  (lO)  Ca- 
nals, reservoirs,  dams,  ditches,  flumes,  aque- 
ducts, and  pipes  for  supplying  and  storing 
water  for  the  operation  of  machinery  for  the 
purpose  of  generating  and  transmitting  elec- 
tricity for  power,  light  or  heat"  Section 
1277,  Rev.  St  1898,  Is  as  follows:  "Any  per- 
son or  corporation  shall  have  the  right  of 
way  across  and  upon  public,  private,  and  cor- 
porate lands,  or  other  right  of  way,  for  the 
construction,  maintenance,  repair,  and  use  of 
all  necessary  reservoirs,  dams,  water  gates, 
canals,  ditches,  flumes,  tunnels,  or  other 
means  of  securing,  storing,  and  conveying 
water  for  Irrigation,  or  for  any  necessary 
public  use,  or  for  drainage,  upon  payment 
of  Just  compensation  therefor,  but  such  right 
of  way  shall  in  all  cases  be  exercised  in  a 
manner  not  to  unnecessarily  Impair  the  prac- 
tical use  of  any  other  right  of  way,  highway, 
or  public  or  private  road,  nor  to  unnecessarily 
injure  any  public  or  private  property.  Such 
right  may  be  acquired  In  the  manner  pro- 
vided by  law  for  the  taking  of  private  prop- 
erty for  public  use."    Section  1278  provides: 


"When  any  person  or  corporation  desires  to 
convey  water  for  irrigation,  or  for  any  other 
beneficial  purpose,  and  there  Is  a  canal  or 
ditch  already  constructed  that  can  be  en- 
larged to  convey  the  required  quantity  of 
water,  then  such  person  or  corporation,  or  the 
owner  or  owners  of  the  lauds  .through  which 
a  new  canal  or  ditch  would  have  to  be  con- 
structed to  convey  the  quantity  of  water 
necessary  shall  have  the  right  to  enlarge  said 
canal  or  ditch  already  constructed  by  com- 
pensating the  owner  of  the  canal  or  ditch  to 
be  enlarged,  for  the  damage,  if  any,  caused 
by  said  enlargement:  provided,  that  said  en- 
largement is  to  be  done  at  any  time  from 
the  first  day  of  October  to  the  first  day  of 
March,  or  at  any  other  time  that  may  be 
agreed  upon  with  the  owner  of  said  canal  or 
ditch."  The  complaint  herein  in  substance 
alleges  that  plaintiff  is  the  owner  of  80  acres 
of  land  situated  in  Utah  coimty,  this  state, 
which  land,  without  irrigation,  is  arid,  bar- 
ren, and  unproductive,  but  with  irrigation 
would  produce  in  abundance,  hay,  grain,  and 
other  agricultural  crops;  that  Ft  Canyon 
creek  Is  a  natural  stream  of  water  In  Utah 
county,  flowing  from  the  mountains  north  of 
plaintiff's  land  in  a  southerly  direction  to  and 
near  plaintiff's  land;  that  the  defendants  own 
a  tract  of  land  contiguous  to  and  adjoining 
plaintiff's  land  on  the  north,  and  are  also  the 
owners  of  a  certain  ditch  leading  from  Ft 
Canyon  creek  over  and  across  their  land  to 
a  point  within  100  feet  of  plaintifTs  land, 
which  ditch  is  a  mile  and  a  quarter  in  length, 
18  inches  wide,  and  12  inches  deep;  that 
plaintiff  owns  water  In  Ft  Canyon  creek 
sufficient  to  irrigate  his  land  above  mention- 
ed; that  there  is  no  other  convenient  or 
practicable  way  In  which  to  divert  the  waters 
of  said  creek  and  convey  the  same  onto  plain- 
tiff's land  except  by  and  through  the  ditch 
of  defendants;  that.  In  order  to  Irrigate  his 
land,  it  is  necessary  that  plaintiff  have  a 
right  of  way  tluough  defendants'  ditch;  that 
for  plaintiff  to  enter  upon  defendants'  land 
to  enlarge  their  ditch  will  not  Injure  than; 
that  plaintiff  requested  of  defendants  that 
they  allow  him  to  go  onto  their  land  and  en- 
large their  ditch,  and  use  It  for  conducting 
his  water  to  and  on  his  land,  and  offered  to 
contribute  his  share  of  the  expense  of  main- 
taining the  ditch  and  all  damaged;  that  the 
defendants  refused  to  permit  him  to  do  so. 
Plaintiff  asks  that  he  be  permitted  to  enlarge 
defendants'  ditch  to  the  extent  of  widening 
it  one  foot  more;  that  he  have  a  perpetual 
right  of  way  through  said  ditch  when  so 
widened  and  constructed  for  the  piurpose  of 
diverting  and  carrying  his  water  from  Ft 
Canyon  creek  to  his  land  for  irrigation  pur- 
poses; that  the  damages  for  such  right  of 
way  and  use  of  the  ditch  by  plaintiff  be  fix- 
ed and  determined,  and  that  upon  payment 
by  the  plaintiff  of  such  damages  he  have  such 
ditch  condemned  to  the  extent  of  and  to  the 
use  and  for  the  purposes  above  set  forth,  and 
that  defendants  be  enjoined  from  in  any  way 
or  manner  asserting  any  right  antagonistic 
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to  this  right  of  plaintiff;  that,  If  plaintiff  Is 
permitted  hj  decree  of  this  court  to  enlarge 
and  ase  the  ditch  as  aforesaid,  his  land  can 
be  made  productlye,  and  the  use  of  the  water 
to  which  plaintiff  la  entitled  cdn  and  will  be 
pat  to  a  beneflclal  and  public  use  in  the 
Irrigation  of  plalntifTs  said  land,  and  for  no 
other  purpose.  Defendants  Interposed  a  gen- 
eral demurrer  to  plaintiff's  complaint,  al- 
leging that  the  complaint  does  not  state  facts 
snfficlent  to  constltnte  a  cause  of  action. 
The  demnrror  was  ovferraled.  The  defend- 
ants elected  to  stand  upon  their  demurrer, 
and  the  plaintiff  Introduced  evidence  In  sup- 
port of  the  allegations  of  bis  complaint,  and 
the  court  entered  Judgment  and  decree  In 
favor  of  plaintiff,  condemning  defendants 
land  as  prayed  for  In  the  complaint;  and  for 
a  reversal  of  this  Judgment  the  defendants 
have  appealed  to  this  court  -^' 

J.  W.  N.  Wbitecotton,  for  appellants. 
Warner,  Hoots,  Frentiss  &  Warner,  for  re- 
spondent 

McCARTT,  J.,  after  a  statement  of  the 
foregoing  facts,  delivered  the  opinion  of  the 
court 

Appellants  contend  that  the  order  of  the 
district  court  overruling  the  demurrer  was 
erroneous  for  the  reason  that  the  complaint 
on  Its  face  shows  that  the  use  to  be  made  of 
the  property  sought  to  be  condemned  is 
strictly  private,  and  in  no  sense  a  public  use. 
Both  the  Constitution  of  the  United  States 
and  the  Constltutioa  of  this  state  provide 
that  "private  property  shall  not  be  taken  or 
damaged  for  public  use  without  Just  com- 
pensation." This  provision  is  construed  to 
mean  that  private  property  cannot  be  taken 
for  strictly  a  private  use,  which  counsel  for 
req>ondent  concede  to  be  the  true  and  proper 
construction.  This  brings  us  to  the  only 
question  presented  by  this  appeal,  to  wit: 
Was  the  condemnation  of  appellants'  land  in 
this  case  in  law  and  in  fact  for  a  public  use? 
There  is  no  fixed  rule  of  law  by  which  this 
questlMi  can  be  determined.  In  other  words, 
what  is  a  public  use  cannot  always  be  de- 
termined by  the  application  of  purely  legal 
principles.  This  Is  evident  from  the  fact  that 
there  are  two  lines  of  authoritlee,  neither  of 
which  attempts  to  lay  down  any  fixed  rule  as 
a  guide  to  be  followed  in  all  cases.  One 
clasa  of  authorities,  in  a  general  way,  holds 
that  by  public  use  Is  meant  a  use  by  the  pub- 
lic or  its  agencies— that  Is,  the  public  must 
tiave  the  right  to  the  actual  use  in  some  way 
of  the  proiwrty  appropriated;  whereas  the 
otiier  line  of  decisions  holds  that  it  is  a  pub- 
lic nae  within  the.  meaning  of  the  law  when 
the  taking  is  for  a  use  that  will  promote  the 
public  interest,  and  which  use  tends  to  de- 
velop the  great  natural  resources  of  the  com- 
monwealth. After  a  careful  examination  of 
the  leading  cases  on  this  subject,  we  are  of 
the  opinlou  that  tbe  class  of  decisions  last 
mentioned  are  more  in  harmony  with  enlight- 
ened public  policy,  and  the  liberal  interpreta- 


tion given  the  term  "public  use"  which  the 
Legislature  has.  In  effect,  declared  shall  be 
followed  In  this  state,  is  far  more  conducive 
to  Individual  and  public  advancement  than 
the  resti-icted  consti-uction  adopted  and  fol- 
lowed by  the  line  of  decisions  first  referred 
to. 

The  question  of  the  manner  of  appropria- 
tion and  use  of  water  for  domestic,  irriga- 
tion, mining,  and  manufacturing  purposes  is, 
and  ever  since  the  advent  of  the  early  pio- 
neers has  been,  the  most  Important  and  vital 
of  all  Industrial  questions  with  which  the 
people  within  this  arid  region  have  been  con- 
fronted. Their  requirements,  and,  we  might 
add,  their  absolute  necessities,  impelled  the 
Legislatures  and  courts  at  an  early  date  in 
the  history  of  the  states  and  territories  strict- 
ly arid  in  character  to  depart  from  and  lay 
aside  as  Impracticable  some  legal  doctrines 
and  rules  relating  to  the  control  and  use  of 
water  which  had  theretofore  been  adhered  to 
and  followed  for  ages,  and  to  adopt  and  put 
in  operation  a  new  system  of  acquiring  title 
In  and  to  the  streams  which  are  within  the 
arid  belt,  the  use  of  which  was  found  to  be 
Indispensable  in  agricultural  pursuits,  In  min- 
ing, in  tbe  establishment  of  Industries,  and 
In  the  general  development  of  the  arid  states 
and  territories.  By  an  examination  of  the 
records  of  tbe  early  cases  in  this  state  (then 
territory)  wherein  the  courts  declined  to  fol- 
low and  be  governed  by  the  common-law  doc- ' 
trine  of  riparian  rights  In  its  entUrefty,  the 
same  argimients  were  advanced  by  those 
claiming  tltie  to  water  under  and  by  virtue 
Of  this  doctrine  as  are  advanced  by  appellants 
in  this  case,  to  wit  that  fundamental  rights 
were  being  interfered  with,  and  the  property 
of  one  citizen  was  being  taken  and  given  to 
another.  We  very  much  doubt  whether  ei- 
ther advocate  or  layman  who  has  witnessed 
the  magnificent  results  wrought  by  the 
change,  would  now  contend  that  the  Constitu- 
tion was  overridden,  or  any  natural  or  legal 
right  of  tbe  citizens  invaded,  and  their  prop- 
erty confiscated,  when  the  common-law  doc- 
trine of  riparian  rights  was  modified  for  the 
purposes  of  irrigation  and  mining,  and  a  sys- 
tem for  appropriating  and  acquiring  tiUe  to 
water  adopted  that  made  it  possible  for  pop- 
ulous and  flourishing  commonwealths  to  groyr 
up  where  the  country  otherwise  would  have 
remained  a  desert  uninhabited,  with  the  pos- 
sible exception  perhaps  of  an  occasional  cat- 
tle or  sheep  ranch.  The  question  of  how  to 
increase  the  water  supply  In  the  arid  region 
has  steadily  grown  in  magnitude  and  Impor- 
tance until  it  has  become  national  as  well  as 
local.  Congress  realizing  the  great  public  ne- 
cessity for  an  increased  water  supply,,  and 
appreciating  the  great  possibilities  that  may 
be  accomplished  in  this  and  other  states  and 
territories  within  the  arid  belt  by  conserving 
and  storing  the  high  and  surplus  waters  caus- 
ed by  tbe  melting  snows  which  in  the  spring 
montlis  come  down  from  the  mountains  in 
torrents,  and  are  either  wasted  in  the  deserts 
or  find  their  way  Into  box  canyons,  whert 
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they  can  never  be  made  available  for  irrlga-' 
tion  or  other  useful  purposes,  by  a  provision 
in  the  enabling  act  (section  12)  granted  to 
this  state  500,000  acres  of  th6  public  lands 
lying  within  the  state,  with  which  to  create 
a  fund  to  be  used  for  the  purpose  of  building 
reservoirs;  and  later  on,  by  an  act  known  as 
the  "Irrigation  Bill,"  created  a  fund  from  the 
public  revenues,  which  is  swelling  into  the 
millions  of  dollars,  for  the  purpose  of  aiding 
in  this  most  Important  of  all  enterprises  of 
a  public  character  In. the  arid  West,  and  up- 
on the  success  of  which  its  future  growth 
and  prosperity  largely  depends.  The  large 
expenditure  of  public  funds  in  this  direction 
is  not  to  be  made  for  the  purpose  of  enabling 
the  states  and  territories  directly  benefited 
thereby,  in  their  sovereign  capacity,  to  en- 
gage in  farming  and  other  Hues  of  industry, 
which  are  dependent  upon  the  water  supply, 
but  to  ultimately  enable  the  citizens,  as  in- 
dlvidualB,  to  provide  themselves  with  homes, 
and  to  furnish  additional  opportunities  for 
the  further  development  of  the  great  natural 
resources  with  which  the  arid  region  abounds. 
These  questions,  which  are  the  most  impor- 
tant with  which  the  arid  states  and  territo- 
ries have  had  to  deal,  and  the  successive 
steps  that  have  been  taken  in  advancing  our 
system  of  Irrigation,  are  referred  to  for  the 
purpose  of  showing  the  interest  that  the  pub- 
lic have  always  had,  and  must  of  necessity 
continue  to  have,  in  the  question  of  irriga- 
tion. The  natural  physical  conditions  of  this 
state  are  such  that  in  the  great  majority  of 
cases  the  only  possible  way. the  farmer  can 
supply  his  land  with  water  is  by  conveying 
it  by  means  of  ditches  across  his  neighbor's 
lands  which  intervene  between  his  own  and 
the  source  from  which  be  obtains  his  supply. 
The  question  before  us  not  only  Involves  the 
right  of  the  farmer  to  Invoke  the  law  of  emi- 
nent domain,  when  necessary,  to  enable  him 
to  convey  water  to  his  farm,  but  that  of  the 
miner,  manufacturer,  and  persons  engaged  in 
other  industrial  ptu*suits  to  build  canals, 
flumes,  and  lay  pipe  lines  over  adjoining  and 
intervening  lands,  when  necessary  for  the 
purpose  of  conveying  water  necessary  for  the 
successfid  prosecution  of  their  respective  en- 
terprises. The  future  growth,  prosperity,  up- 
building, and  industrial  expansion  of  the 
state  not  only  depend  upon  the  storing  and 
holding  back  the  high  and  surplus  water  so 
they  can  be  used  In  times  of  scarcity,  but  al- 
so in  a  careful  and  Judicious  husbandry  of 
the  supply  now  available;  and  it  is  entirely 
within  the  province  of  the  Legislature  to  en- 
act such  laws  respecting  the  appropriation 
and  distribution  thereof  as  will  tend  to  pre- 
vent unnecessary  loss  and  waste,  so  long  as 
vested  rights  arc  upheld  and  maintained. 
Experience  has  shown  that,  tlie  greater  the 
amount  of  water  flowing  in  a  ditch  of  a  given 
8i7«  and  grade,  the  less  the  percentage  of 
seepage  and  evaporation.  Therefore,  as  a 
general  rule,  the  owners  of  canals  and  ditch- 
es. Instead  of  being  damaged  by  their  en- 


largement and  the  turning  therein  of  an  ad- 
ditional quantity  of  water,  as  is  proposed  in 
this  case,  will  at  least  in  times  of  scarcity 
during  the  hot  summer  months,  and  espe' 
dally  during  the  periods  of  protracted 
drouths,  which  have  become  so  common  of 
late  years  In  this  state,  be  benefited  thereby, 
besides  receiving  the  market  value  of  the 
land  condemned.  In  view  of  the  physical 
and  climatic  conditions  in  this  state,  and  in' 
the  light  of  the  history  of  the  arid  West, 
which  shows  the  marvelous  results  accom- 
plished by'  irrigation,  to  hold  that  the  use  of 
water  for  irrigation  is  not  in  any  sense  a  pub- 
lic use,  and  thereby  place  it  within  the  pow- 
er of  a  few  individuals  to  place  insurmount- 
able barriers  in  the  way  of  the  future  welfare 
and  prosperity  of  the  state  would  be  giving 
to  the  term  "public  use"  altogether  too  strict 
and  narrow  an  interpretation,  and  one  we  do 
not  think  is  contemplated  by  the  Constitution. 
The  foregoing  conclusions  are  supported  by 
abundant  authority.  10  Am.  &  Eng.  Ency. 
Law  (2d  Ed.)  1064,  and  cases  cited.  In  the 
case  of  Dayton  Mining  Co.  v.  Seawell,  11  Nev. 
394,  the  plaintiff  sought  to  condemn  a  right 
of  way  over  certain  lands  to  a  mining  claim 
owned  by  plaintiff,  to  be  used  for  the  purpose 
of  transporting  wood,  lumber,  timbers,  and 
other  material  to  enable  it  to  conduct  and 
carry  on  Its  business  of  mining.  The  claim 
was  made  in  that  case,  as  it  Is  in  this,  that 
the  statute  under  which  the  action  was 
brought  was  nnconstitational  for  the  same 
reasons  as  are  urged  in  the  case  before  us. 
Mr.  Chief  Justice  Uawley,  speaking  for  the 
court,  says:  "That  mining  is  the  paramount 
interest  of  the  state  is  not  questioned.  Tliat 
anytlilng  which  tends  directly  to  encourage 
mineral  developments  and  Increase  the  min- 
eral resources  of  the  state  is  for  the  benefit 
of  the  public,  and  Is  calculated  to  advance  the 
general  welfare  and  prosperity  of  the  people 
of  this  state,  is  a  self-evident  proposition. 
Hence  it  necessarily  follows  that.  If  the  po- 
sition contended  for  by  petitioner  is  correct 
—and  1  believe  it  Is— then  the  act  is  consti- 
tutional, and  should  be  upheld.  Although 
other  and  weaker  reasons  have  been  more 
frequently  assigned,  it  seems  to  me  that  this 
Is  the  true  interpretation  upon  which  courts 
have  really  acted  in  sustaining  the  right  of 
eminent  domain  in  favor  of  raUroads  and 
other  objects,  and  in  soverai  of  the  decided 
cases  this  reason  is  expressly  given.  •  •  • 
Now,  it  happens,  or  at  least  is  liable  to  hap- 
pen, that  Individuals,  by  receiving  the  title 
to  barren  lands  adjacent  to  the  mines,  mills, 
or  wftrks,  liave  it  within  their  pow»,  by  un- 
reasonably refusing  to  part  with  their  lands 
for  a  Just  and  fair  compensation,  •  •  • 
to  greatly  embarrass,  If  not  entirely  defeat, 
the  business  of  mining  in  such  localities.  In 
my  opinion,  the  mineral  wealth  of  this  state 
ought  not  to  be  left  undeveloped  for  any 
quantity  of  land  actually  necessary  to  enable 
the  owner  or  owners  of  mines  to  conduct  and 
carry  on  the  business  of  mining.    Mature  has 
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denied  to  tblB  state  many  of  the  advaatagea 
which  other  states  possess,  but  by  way  of 
compensation  to  the  citizens  has  placed  at 
ber  doors  the  richest  and  most  extensive  sil- 
ver deposits  ever  yet  discovered.  The  pres- 
ent prosperity  of  the  state  is  entirely  due  to 
tbe  mining  developments  already  made,  and 
the  entire  people  of  the  state  are  directly  in- 
terested in  having  the  future  development 
unobstructed  by  the  obstinate  action  of  any 
Individual  or  Individuals."  In  the  case  of 
Onry  v.  Goodwin,  26  Pac.  370,  practically  the 
same  question  was  Involved  as  Is  presented 
here,  and  the  Supreme  Court  of  Arizona,  In 
an  elaborate  and  exhaustive  opinion.  In  which 
many  cases  are  dted  and  reviewed,  held  that 
the  use  of  water  for  irrigation  Is  a  public  use, 
and  that  an  act  of  the  Arizona  Legislature, 
providing  for  the  condemnation  of,  lands  for 
canal  purposes,  was  constitutional.  De  Graf- 
fenried  v.  Savage.  8  Cola  App.  131,  47  Pac. 
902;  Yunlcer  T.  Nichols,  1  Colo.  S&l;  SchU- 
ling  V.  Bomlnger,  4  Oolo.  100.  In  the  case 
of  Fallbrook  Irr.  Dlst  y.  Bradley,  164  U.  S. 
112.  17  Sup.  Ct  66,  41  li.  Ed.  369,  the  court, 
tn  the  course  of  the  opinion,  says:  "On  the 
other  hand,  in  a  state  like  Oalifomia,  which 
confessedly  embraces  millions  of  acres  of 
arid  lands,  an  act  of  the  Legislature  provid- 
ing for  their  irrigation  might  well  be  regard- 
ed aa  an  act  devoting  the  water  to  a  public 
use,  and  therefore  as  a  valid  exercise  of  the 
legislative  power.  •  •  •  To  irrigate,  and 
thus  to  bring  into  possible  cultivation,  these 
large  masses  of  otherwise  worthless  lands, 
would  seem  to  be  a  public  purpose,  and  a 
matter  of  public  interest,  not  confined  to  the 
landowners,  or  even  to  any  one  section  of  the 
state.  The  fact  that  the  use  of  the  water  Is 
limited  to  the  landowner  is  not,  therefore,  a 
fatal  objection  to  this  legislation."  In  con- 
clusion the  court  on  this  point  further  says: 
"We  have  no  doubt  that  the  Irrigation  of  real- 
ly arid  lands  is  a  public  purpose,  and  the 
water  thus  used  is  put  to  a  public  use."  M- 
Ungbocse  v.  Taylor,  10  Mont  462,  48  Pac. 
757.  There  are  many  other  well-considered 
cases  which  declare  the  same  general  doc- 
trine as  those  referred  to,  but  we  deem  it  un- 
necessary to  make  furthw  citations. 

The  Judgment  of  the  district  court  is  af- 
firmed; the  costs  of  this  appeal  to  be  taxed 
against  the  appellants. 


BARTCH,  3.,  concurs. 

sents. 


BASKIN,  a  J.,  dio- 


<Z7  Utah,  2U) 

WESTERN  LOAN  &  SAVINGS  CO.  T. 

GARFP  et  al. 

(Supreme  Court  of  Utah.     Feb.  5,  1904.) 

BUILDING  AND  LOAN  ASSOCIATIONS— MEMBERS 
—  RIGHTS  —  MORTGAGES  —  FORECLOSURE  — 
IV'BADINa— COUNTBRCLAIU— PAILDRB  TO  RB- 
PLY. 

1.  Where  a  party  subscribed  for  stock  In  a 
-boilding  association,  which  he  pledged  to  secure 

1  L  Howell*  T.  PhcMc  SUte*  SkTlogs  Ca  (UUb) 
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a  loan,  and  thereafter  made  payments  on  the 
Steele,  and  the  loan  association  took  no  steps  to 
foreclose  Its  lien  thereon  for  nonpayment  of  the 
loan,  or  in  aoy  way  to  apply  the  stock  to  the 
payment  thereof,  it  was  not  eutitled  to  contend 
that  the  issuance  o{  the  stock  was  a  mere  device 
to  obscure  the  real  transaction,  and  that  the 
subscriber  was  not  a  member  of  the  association. 
2.  Where,  in  an  action  to  foreclose  a  real  es- 
tate mortgage  by  a  building  association,  defend- 
ant filed  a  counterclaim  for  the  value  of  his 
stock  in  the  association,  which  he  had  pledged 
to  secure  the  loan,  and  alleged  that  it  was 
agreed  between  plaintiff  and  defendant  that  hf 
the  time  the  priDcipal  note  should  mature  the 
stock  so  subscribed  and  paid  for  would  lie 
worth  par,  and  would  be  as  cash,  and  the  note 
paid  out  of  the  proceeds,  and  any  t>alance  paid 
to  defendant,  and  plaintifiTs  reply  did  not  deny 
such  allegations,  and  that  plaintiff  retained  the 
stock  and  the  accumnlations  as  its  own  luder  a 
claim  that  defendant  never  owned  or  had  any 
rights  in  the  same,  defendant  was  entitled  to  re- 
cover the  difference  between  the  principal  of  the 
note  and  the  value  of  the  stock  and  its  accumn- 
lations. 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth,  Judge. 

Action  by  the  Western  Loan  &  Savings 
Company  against  Louis  Garff  and  another. 
From  a  Judgment  in  favor  of  plaintiff,  defend- 
ants appeal.    Reversed. 

J.  W.  N.  Whitecotton,  for  appellants.  Price 
&  McCrea  and  W.  H.  King,  for  re^wndent 

BASKIN,  C.  J.  The  following  facts  were 
found  by  the  trial  Judge,  and  are  not  con- 
troverted by  either  of  the  parties,  viz.:  On 
the  21st  day  of  July,  1892,  the  defendant 
Loals  GarfF  executed  and  delivered  to  the 
plalntlfT  bis  promissory  note  for  $1,600,  pay- 
able on  the  16th  day  of  July,  1899,  with 
interest  thereon,  payable  monthly  from  date, 
at  the  rate  of  $12.50  per  month;  and  on  the 
same  day,  for  the  purpose  of  securing  the 
payment  of  said  note  and  Interest,  the  said 
Louis  Garff  and  his  codefendants  executed 
and  delivered  to  plaintiff  a  deed  of  trust  on 
certain  real  estate;  that  on  or  about  the 
11th  day  of  July,  1892,  the  defendant  Louts 
Garff  subscribed  for  and  bought  of  the  plain- 
tiff 24  shares  of  Class  A  general  stock  of 
said  plaintiff,  as  evidenced  by  certificate  No. 
290,  in  accordance  with  the  rules,  by-laws, 
and  regulations  of  said  plaintiff,  at  the  agreed 
'and  guarantied  maximum  cost  and  price  of 
$50.40  per  share  to  be  paid  for  by  said  Lonis 
Garff  at  the  rate  of  60  cents  a  month  per 
share,  for  the  period  of  84  months;  that  after- 
wards the  said  Garff,  as  required  by  the  terms 
of  said  purchase,  paid  in  monthly  install- 
ments to  the  plaintiff  $1,209.60,  and  that  the 
amount  so  paid  was  the  full  purchase  price 
of  the  24  shares  of  stock;  that  the  stock,  at 
the  time  the  note  was  given,  was,  upon  the 
demand  of  the  plaintiff,  assigned  to  It  by  the 
said  Louis  Garff  as  collateral  security  for 
the  payment  of  the  note  and  interest;  that 
the  said  Garff  paid  all  the  Interest  on  the 
note  as  it  became  due,  up  to  and  Including 
July  21,  1890;  that  at  the  maturity  of  the 
note,  the  plaintiff  applied  the  $1,209.60  paid 
for  the  stock  as  part  payment  of  the  principal 
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((1,600)  due  upon  the  note,  but  the  said  Oarff 
neTer  authorized  the  sum  paid  as  the  pur- 
chase price  of  the  stock  to  be  so  applied; 
that  on  the  Ist  day  of  July,  1899,  the  24 
shares  of  stock,  with  the  accumulated  earn- 
ings thereon,  were,  as  shown  by  the  books 
of  the  plaintiff,  worth  $1,719.78;  that  the 
plaintiff  has  taken  no  steps  to  foreclose  its 
lien  upon  the  stock,  or  in  any  way  to  apply 
the  stock  to  the  payment  of  the  said  Garff's 
Indebtedness.  The  plaintUT,  on  the  1st  day 
of  May,  1902,  instituted  this  action  to  for- 
dose  the  trust  deed  and  obtain  a  decree  di- 
recting the  sale  of  the  real  estate  described 
in  the  trust  deed,  or  so  much  thereof  as 
necessary  to  satisfy  the  Judgment  for  1658.10 
rendered  against  the  defendant  on  the  note 
secured  by  the  trust  deed,  after  the  payment 
of  costs  and  an  attorneys'  fee  of  $50. 

The  contention  of  the  respondent,  as  stated 
In  Its  brief.  Is  as  follows:  "Garff  assigned 
and  transferred  absolutely  to  respondent  the 
24  shares  of  stock  he  subscribed  for,  and, 
aa  this  court  has  held  that  the  stock  was  a 
mere  device  to  obscure  the  real  transaction, 
and  issued  .simply  to  induce  the  appellant 
Oarff  to  believe  that  by  subscribing  for  the 
stock  be  would  derive  a  benefit  other  than  the 
advancement  of  the  loan,  there  was  nothing 
In  which  Garff  had  any  interest  which  re- 
spondent could  exhaust  Then,  too,  Garff  was 
not  a  stockholder,  did  not  own  the  stock, 
and  it  would  be  a  mere  play  upon  time  to 
compel  the  respondent  to  go  through  the 
form  of  selling  stock  in  which  Garff  had  no 
Interest"  In  view  of  the  well-settled  rule  of 
law  that  no  one  is  i)ermitted  to  take  ad- 
vantage of  his  own  wrong,  this  statement  Is 
remarkable.  The  case  of  Howells  v.  Pacific 
States  Savings  Co.,  21  Utah,  45,  60  Pac.  1025, 
81  Am.  St  Rep.  669,  Is  dted  as  supporting 
the  resiMndent's  contention.  In  that  case  the 
defendant  was,  in  terms,  required,  when  all 
of  the  stipulated  payments  were  made,  to 
surrender  to  the  company  the  stock  subscrib- 
ed for  and  assigned  to  it  In  payment  of 
the  loan.  There  is  an  absence  of  any  such  re- 
quirement In  the  pending  case.  It  is  clear 
from  the  facts  found  that  the  said  Garff 
purchased  the  24  shares  of  stock,  and  at  the 
time  it  was  assigned  by  him  he  was  the 
owner  thereof;  that  the  $1,209.60  credited  on 
the  note  was  paid  by  him  as  the  purctiase 
price  of  the  stock,  and  not  as  a  partial  pay- 
ment on  the  note;  and  that  the  stock  was 
assigned  to  the  plaintiff  merely  as  collateral 
security. 

The  defendant  Garff,  in  his  answer,  set  up 
a  counterclaim  fcH-  $119.78,  that  sum  being 
the  difference  between  the  principal  of  the 
note  and  the  value  of  the  stock  with  ac-. 
cumulated  earnings  found  by  the  court  The 
following  material  allegations  in  the  counter- 
claim are  not  denied  by  the  plaintiff's  reply, 
viz.:  "That  It  was  further  agreed  and  un- 
derstood mutually  by  and  between  the  plain- 
tiff and  the  defendant  Louis  Garff,  at  the 
time  of  executing  said  note  and  mortgage, 


that  by  the  time  said  principal  note  should 
mature  the  said  stock  so  being  paid  for  at 
the  rate  of  sixty  cents  a  share  per  month 
would  be  worth  par  value  of  $100  per  share, 
and  that  the  same  could  be  cashed  to  the 
plaintiff  by  the  defendant  and  the  said 
note  paid  In  full  out  of  the  proceeds,  and 
the  balance  paid  to  tbe  defendant"  The 
plaintiff  having  failed  to  deny  these  specific 
allegations,  they  must  be  taken  as  true,  and 
no  findings  respecting  the  same  are  required. 
In  view  of  the  failure  to  deny  these  allega- 
ticHis,  and  that  the  plaintiff  retains  the  stock 
and  the  accumulations  thereof  as  its  own. 
and  under  the  claim  that  the  defendant  never 
owned  or  had  any  rights  In  the  same,  the 
defendant  is  entitled  to  recover  tbe  difference 
between  tbe  principal  of  the  note  and  the 
value  of  the  stock  and  its  accumulatlMis. 

It  follows  that  the  decree  of  foreclosure  and 
tbe  Judgment  for  $558.10  and  tbe  award  of 
attorney's  fees  are  erroneous.  It  Is  there- 
fore ordered  that  they  be  reversed,  with 
costs,  and  tbe  case  remanded,  with  directions 
to  the  court  below  to  render  Judgment  in 
favor  of  defendant,  for  the  difference  betwe«i 
tbe  value  of  the  stock  and  the  accumulations 
thereof,  si>ecifled  in  the  findings  of  fact  with 
interest  thereon  from  the  maturity  of  the 
note. 

BARTCH  and  McCARTY,  JJ.,  concur. 


(27  Utah.  aOS) 

COLE  et  al.  r.  RICHARDS  IRR.  CO.  et  sL 

(Sapreme  Court  of  Utah.    Feb.  6,  1904.) 

WATERS    AND    WATBH    COURSES— APPROPRIA- 

TION— DIVERSION— RIGHTS  OF  APPROPRIA- 

TORS— SOURCES  OF  SUPPLY— LAKES. 

1.  Where  the  waters  of  a  natural  stream  have 
been  appropriated  and  pat  to  a  beneficial  use, 
tbe  rights  thus  acquired  include  an  interest  id 
the  stream  from  the  point  where  the  waters 
are  diverted  to  tbe  source  from  which  the  sup- 
ply is  obtaiued,  entitling  the  appropriator  to  sue 
a  person  having  no  interest  m  the  stream  for 
any  interference  therewith  which  materially  de- 
teriorates the  quaotity  or  quality  of  the  water. 

2.  Const  art  17,  f  1,  providing  that  all  ex- 
isting rights  to  the  use  of  any  o{  tbe  waters  of 
the  state  for  any  useful  or  beneficial  purpose 
are  hereby  recognized  and  confirmed,  deprives 
any  person  who  has  not  acquired  an  interest  la 
a  stream  of  tbe  right  to  go  on  tbe  stream  and 
interfere  with  tbe  existing  rights  of  others  so  as 
to  destroy  or  cut  off  the  source  of  supply  of  sack 
stream,  thoagh  such  source  of  sapply  consists 
of  a  pond  or  lake. 

3.  Where  certain  lakes  formed  a  part  of  tbe 
source  of  supply  of  a  creek,  and,  with  the  ex- 
ception of  one  of  tbe  lakes,  formed  a  part  of  the 
natural  channel  of  one  of  the  tribntanes  thereof, 
prior  appropriators  of  the  waters  of  the  creek 
were  entitled  to  the  same  nsnfmctaarr  rights  to 
the  waters  uaturally  flowing  and  collecting  Id 
the  lakes,  which  eveutually  flowed  into  the  main 
channel  of  the  creek. 

Appeal  from  District  Court,  Salt  Lake 
County;  W.  C.  Hall,  Judge. 

Action  by  B.  H.  Cole  and  another  against 
the  Richards  Irrigation  Company  and  others. 
From  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.    Affirmed. 
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This  is  an  action  to  quiet  title  to  six  res- 
erroir  sites  and  to  all  the  surplus  waters 
that  flow  into  said  sites  from  the  country 
surrounding  them,  and  to  restrain  defendants 
from  interfering  with  any  of  the  reservoirs 
and  reservoir  sites,  dams,  headgates,  or  other 
improvements  thereon,  or  from  appropriating 
to  their  own  use  any  of  the  waters  stored  or 
to  be  stored  therein.  Four  of  these  reservoir 
sites  are  situated  within  the  watershed  and 
near  the  headwaters  of  Little  Cottonwood 
Canyon,  and  the  other  two  reservoir  sites 
are  situated  lower  down,  and  on  the  main 
channel  of  Little  Cottonwood  creek.  The 
complaint  contained  three  causes  of  action. 
The  first  and  second  causes  of  action  were 
to  recover  damages  from  defendants  for  their 
alleged  wrongful  interference  with  some  of 
the  reservoir  sites,  and  the  alleged  appropria- 
tion of  the  waters  stored  therein;  and  the 
third  cause  of  action  to  quiet  plaintiffs'  title 
to  the  several  sites  and  to  all  surplus  waters 
flowing  therein,  and  to  enjoin  defendants 
from  interferhig  with  plaintiffs'  rights  to  the 
same.  Defendants  demurred  to  the  first  and 
second  causes  of  action,  which  demurrer  was 
sustained  by  the  court  The  plaintiffs  declined 
to  amend,  and  the  case  was  tried  on  the  issues 
raised  by  the  allegations  of  the  third  cause 
of  action,  and  defendants  answered  thereto. 
The  complaint  alleges  and  the  answer  admits 
tliat  Little  Cottonwood  creek  is  a  natural 
stream  of  water,  which  from  time  immemori- 
al has  fiowed  continuously  through  Little  Cot- 
tonwood Canyon;  that  for  many  years  the 
natural  and  ordinary  waters  of  said  stream 
constituting  the  primary  .waters  thereof  have 
been  and  are  now  appropriated  by  farmers 
and  others  residing  in  Salt  Lake  county, 
Utah,  to  useful  and  beneficial  purposes;  that 
the  volume  of  waters  flowing  continuously 
at  all  seasons  of  the  year  through  Little  Cot- 
tonwood creek  and  constituting  the  primary 
waters  thereof  is  a  stream  equal  to  185.30 
cubic  feet  per  second;  that  the  waters  of 
said  creek  are  derived  from  various  springs, 
lakes,  and  other  natural  sources  of  water 
supply,  and  all  arc  tributary  to  said  creek, 
and  lie  within  the  watershed  thereof,  and 
at  times  there  is  a  surplus  of  waters  In  ex- 
cess of  said  primary  waters.  It  further  ap- 
pears from  the  record  that  at  different  times 
between  the  1st  day  of  October,  1892,  and 
the  loth  day  of  July,  1896,  plaintiffs  and 
their  predecessors  in  interest  located  the 
reservoirs  mentioned,  viz..  Red  Fine  Reser- 
voir No.  1,  Red  Pine  Reservoir  No.  2,  White 
Pine  Reservoir  No.  3,  Minnie  Lake  Reservoir, 
Alta  Reservoir,  and  Gadd '  Valley  Reservoh-. 
Plaintiffs  in  due  time  posted  notices  of  their 
Intention  to  appropriate  for  storage  in  these 
reservoirs,  when  completed,  the  surplus  and 
unappropriated  waters  that  flowed  in  and 
through  the  several  reservoir  sites  mentioned, 
bad  surveys  made  of  the  sites,  and  filed 
plats  of  the  same  in  the  United  States  Land 
Office  at  Washington,  D.  C.  Some  work  was 
done  on  the  several  sites  thus  claimed  and 


located.  Small  embankments  of  earth  and 
stone  were  thrown  up  across  the  outlets  of 
the  lakes,  trenches  were  dug  therein,  and 
headgates  constructed,  so  that  a  portion  of 
the  natural  storage  water  could  be  drained 
off.  All  of  these  reservoir  sites  except  Alta 
and  Gadd  Valley  are  small  natural  lakes 
situated  on  and  near  the  head  of  tributaries 
of  Little  Cottonwood  creek.  These  lakes, 
wliich  are.uothiug  more  than  small  basins  in 
the  canyons,  of  a  few  acres  each,  are  supplied 
and  filled  with  waters  which  eventually  find 
their  way  into  said  creek.  The  defendants 
concede  the  right  of  plaintiffs  to  dam  up  the 
outlets  of  the  lakes  and  hold  back  the  sur- 
plus and  unappropriated  waters  that  flow 
therein,  but  deny  their  right  to  lower  the 
outlets  and  drain  the  lakes  of  water  which 
the  plaintiffs  have  not  held  back  and  stored 
by  means  of  their  artifldal  embankments; 
whereas  the  plaintiffs  claim  the  right  to  not 
only  draw  off  the  surplus  waters  stored  by 
them,  but  to  cut  down  the  natural  barriers 
at  the  outlets,  and  drain  the  lakes  of  the 
water  which  nature  has  stored  therein.  This 
appears  to  be  about  the  only  material  con- 
troverted question  involved  in  the  case,  as 
the  evidence  shows  that  the  Alta  and  Gadd 
Valley  reservoirs  are  uncompleted,  and  in  no 
condition  to  hold  wata-.  A.  F.  Doremus,  the 
state  engineer,  was  called  as  a  witness,  and 
testified  that  he  made  an  examination  of  the 
lakes  In  1901,  and  found  that  Red  Pine  No. 
1  is  formed  by  a  natural  barrier  across  the 
bed  of  the  canyon,  composed  of  large  cubes 
of  granite,  earth,  and  gravel.  Through  this 
barrier  the  plaintiffs  had  cut  a  channel  from 
seven  to  eight  feet  in  depth  In  which  a  cul- 
vert had  been  built.  "Above  this  lake,  and 
in  the  same  neighborhood,  were  three  others. 
The  only  overflow  that  was  apparent  was 
from  the  lower  lake.  Frcan  the  second  lake 
you  could  hear  the  water  running,  but  you 
could  not  see  a  continuous  stream.  You  could 
see  it  in  places  between  the  spaces  in  the 
rocks.  It  escaped  from  this  barrier,  and  dis- 
charged into  the  other  lake.  This,  in  a  general 
way,  describes  the  situation.  As  to  the  arti- 
ficial work  done  on  Red  Pine  No.  1,  my 
opinion  is  that  it  Is  not  capable  of  storing 
water  to  any  greater  extent  than  the  natural 
barrier  would  have  done.  In  the  first  place, 
It  was  not  much,  if  any,  higher.  In  the 
second  place,  it  was  not  constructed  In  a  man- 
ner that  would  bold  water  as  well  as  the 
natural  barrier.  It  would  be  like  substituting 
a  leaky  barrel  for  a  tight  barrel.  It  was 
not  calculated  to  hold  water.  There  was  a 
small  overflow'  at  Red  Pine  No.  1."  The 
record  sltows  that  practically  the  same  condi- 
tions existed  at  the  otlier  lakes.  It  will  thus 
be  observed  that  the  work  done  on  the  several 
reservoirs  was  not  of  a  cliaracter  to  Increase 
their  capacity  for  holding  water.  Therefore 
the  only  change  made  by  plaintiffs  affecting 
the  volume  of  water  In  Little  Cottonwood 
creek  was  to  drain  the  lakes  in  a  few  days  by 
drawing  therefrom  large  quantities  of  water. 
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which  from  time  immemorial  httd  gradually, 
during  the  hot  summer  months,  when  most 
needed,  found  its  way  into  the  main  cliannel 
of  the  creek.  The  effect  of  the  course  thus 
pursued  by  plaintiffs  was  to  diminish,  rather 
than  increase,  the  supply  of  water  in  this 
creek.  The  court  found  the  issues  in  favor  of 
the  defendants,  and  plaintiffs  appealed. 

Pierce,  Crltehlow  &  Barrette  and  J.  M. 
Thomas,  for  appellants.  Sutherland,  Vao 
Oott  &  Allison,  for  respondents. 

Mccarty,  J.,  after  stating  the  facta,  de- 
livered the  opinion  of  the  court. 

It  is  settled  in  this  arid  region  by  abundant 
authority  that  when  the  waters  of  a  natural 
stream  have  been  appropriated  according  to 
law,  and  put  to  a  beneficial  use,  the  rights 
thus  acquired  carry  with  them  an  interest  in 
the  stream  from  the  points  where  the  waters 
are  diverted  from  the  natural  channel  to  the 
source  from  which  the  supply  is  obtained,  and 
any  Interference  with  the  stream  by  a  party 
having  no  interest  therein  that  materially  de- 
teriorates the  water  in  quantity  or  quality 
previously  appropriated,  to  the  damage  of 
those  entitled  to  its  use,  is  unlawful  and 
actionable.  Kinney  on  Irrigation,  249;  Bear 
River  &  Auburn  Water  &  Mln.  Co.  v.  N.  Y. 
Mln.  Co.,  8  Cal.  327,  68  Am.  Dec.  325;  Hill 
V.  King  et  al.,  8  Cal.  337;  Butte  Canal  & 
Ditch  Co.  V.  Vaughn,  11  Cal.  143,  70  Am. 
Dec.  760;  Phoenix  Water  Co.  v.  Fletcher,  23 
Cal.  482;  Natoma  Water  &  Mining  Co.  v. 
McCoy  et  al.,  23  Cal.  491;  Stein  Canal  Co.  v. 
Kern  Island  Irr.  Co.,  53  Cal.  563;  Lobdell  v. 
Simpson,  2  Nev.  274,  90  Am.  Dec.  537.  Sec- 
tion 1,  art.  17,  Const  Utah,  provides  that 
"all  existing  rights  to  the  use  of  any  of  the 
waters  of  this  state  for  any  useful  or  benefi- 
cial purpose,  are  hereby  recognized  and  con- 
armed."  It  will  thus  be  observed  that  the 
organic  law  of  this  state  has  put  it  beyond 
the  power  of  any  party  to  lawfully  go  upon 
a  stream  of  water  in  which  he  has  acquired 
no  right,  and  interfere  with  existing  rights, 
or  to  destroy  or  cut  off  the  source  of  supply 
of  such  stream  because  It  happens  to  be  a 
pond  or  lake.  It  is  a  matter  of  common 
knowledge  that  some  of  the  most  valuable 
and  permanent  sources  of  water  supply  in 
this  state  are  Its  numerous  lakes,  which  bod- 
ies of  water  vary  in  size  from  a  few  square 
rods  to  several  townships  of  land  in  extent, 
and  sections  1265,  1266,  Rev.  St  1898,  recog- 
nize the  rights  that  have  been  acquired  by 
appropriation  of  the  waters  of  the  lakes  as 
well  as  other  natural  sources  of  supply  with- 
in the  state. 

It  is  conceded  that  respondents  are,  and 
for  many  years  have  been,  the  owners  of  and 
entitled  to  the  use  of  all  the  normal  flow  or 
primary  waters  of  Little  Cottonwood  creek. 
Therefore,  in  the  light  of  the  foregoing  prin- 
ciples, the  only  question  for  our  determina- 
tion is,  do  the  natural  waters  of  the  lakes 
under  consideration  form  a  part  of  the  source 


of  supply  of  Little  Cottonwood  creek?  If  they 
do,  then  the  Judgment  of  the  district  court 
must  be  aflirmed.  The  great  preponderance 
of  the  evidence  not  only  shows  that  the  lakes 
in  question  form  a  part  of  the  source  of 
supply  of  this  creek,  but,  with  the  exception 
of  the  upper  lake,  they  form  a  part  of  the 
natural  channel  of  one  of  its  tributaries; 
hence  it  necessarily  follows  that  respondents 
have  the  same  usufructuary  rights  to  the  wa- 
ters which  naturally  flow  and  collect  in  these 
lakes,  which  eventually  find  their  way  into 
the  main  channel,  as  they  have  to  the  balance 
of  the  natural  flow  of.the  creek.  Malad  Val. 
Irr.  Co.  V.  Campbell  (Idaho)  18  Pac.  52. 
While  it  is  the  policy  of  the  state  to  encour- 
age enterprises  which  tend  to  increase  the 
available  supply  of  water  in  the  state,  yet 
parties  engaged  in  these  laudable  undertak- 
ings must  respect  the  vested  rights  of  others 
to  the  streams  and  other  sources  of  water 
supply  throughout  the  state  accrued  to  tbem 
by  prior  appropriation. 

The  Judgment  is  affirmed;  the  costs  of  this 
appeal  to  be  taxed  against  appellants. 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concur. 


(27  Utah,   186) 

NYRTROM,  City  Recorder,  v.  CLARK. 
(Supreme  Court  of  Utah.    Feb.  5.  1904.) 

JUSTICE  OF  THE  PEACE— DOCKETS  AND  FILES 
—CUSTODY  AND  DISPOSITION— DELIVERY  TO 
CLERK  OF  CITY  COURT— STATUTES-CONSTI- 
TUTIONALITY—REFERKNCB  TO  SUBJECT  IN 
TITLE. 

1.  By  Sess.  Laws  1901,  p.  109,  c.  107,  the  five 
precincts  theretofore  existing  iu  Salt  Lake  City 
were  abolished,  aud  the  entire  city  made  one 
precinct,  for  which  a  single  justice  of  the  peace 
was  elected  pursuant  thereto.  Held,  that  the 
fact  that  he  happened  to  be  one  of  the  five 
justices  who  held  offlce  before  the  precincts 
were  merged  into  one  did  not  except  him  from 
the  requirement  of  section  23,  p.  114,  of  chap- 
ter 10!),  Sess.  Laws  1901,  that  justices  "whose 
term  of  otlice  shall  have  expired"  should  deliver 
all  their  files,  papers,  etc.,  to  the  clerk  of  the 
city  court  created  by  that  chapter. 

2.  When  such  statute  went  into  effect,  abolish- 
ing these  precincts,  the  terms  of  o£Boe  of  the 
several  justices  therein  not  only  expired,  but 
their  ofBces  ceased  to  exist. 

3.  Rev.  St  1898,  §§  37G0-3763,  providing  in 
general  for  the  cu.stody  and  disposition  of  the 
dockets  and  files  of  justices  of  the  peace  on  the 
expiration  of  their  terms  of  offlce,  and  in  cases 
of  vacancy  by  death  or  removal,  etc.,  include 
only  cases  where  the  justice  precincts  continue 
to  exist,  aud  heuce  do  not  render  invalid  Sess. 
Laws,  1901,  p.  114,  c.  109,  f  23,  which  pro- 
vides for  cases  where  several  city  precincts  have 
been  nliolished  and  merged  into  one. 

4.  The  purpose  of  Sess.  Laws  1901,  p.  110,  c. 
lOJ),  as  shown  by  its  title,  was  to  estaolisb  <aty 
courts  in  cities  of  the  first  class,  provide  for  the 
qualifications,  electious,  and  removal  of  judges, 
tlioir  jmwers,  authority,  and  jurisdiction,  and 
prosc-ribe  the  rules  of  practice  and  procedure. 
UelA  that  section  23,  relating  to  the  custody 
by  clerks  of  the  files,  papers,  etc.,  of  city  jus- 
tices of  the  peace  whose  terms  of  office  had  ex- 
pired, was  not  void  as  not  being  a  subject  clear- 
ly expressed  in  the  title,  as  required  by  Const 
art.  «,  i  23. 

H  2.  SUte  V.  Howell,  72  Pac.  1S7,  2«  Utah,  O. 
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Appeal  from  District  Court,  Salt  Lake 
County;  S.  W.  Stewart,  Jndge. 

MandamuB  by  J.  O.  Nystrom,  city  recorder, 
and  ex  o£Qcio  clerk  of  the  city  court  of  Salt 
Lake  City,  against  Frank  H.  Clark,  rrom 
a  Judgment  for  plalntiCT,  defendant  appeals. 
Affirmed. 

J.  O.  Nystrom  brought  this  action  in  his 
official  capacity  as  clerk  of  the  city  court 
of  Salt  Lake  City,  which  office  and  court 
were  created  by  chapter  109,  p.  110,  Sess. 
Laws  1»01.  Prior  to  January  S,  1003,  Salt 
Lake  City,  which  Is  a  city  of  the  first  class, 
was  divided  into  five  precincts,  in  each  of 
which  was  elected  a  Justice  of  the  peace. 
In  lUOl  the  Legislature,  by  an  amendment 
to  the  then  existing  law,  provided  as  follows: 
"That  cities  of  the  first  class  shall  not  be 
divided  into  precincts  for  the  purpose-  of 
electing  precinct  officers,  but  such  cities  shall 
be  deemed  one  precinct  for  the  purpose  of 
electing  one  Justice  of  the  peace."  Chapter 
109,  p.  110,  Sess.  Laws  1901.  Chapter  108,  p. 
109,  provides  "that  in  cities  having  a  popula- 
tion of  over  fifteen  thousand,  the  office  of 
city  Justice  of  the  peace  Is  hereby  abolished 
and  no  election  for  said  office  shall  be  had. 
This  provision  shall  not  affect  the  office  or 
term  of  office  of  present  city  Justices  of  the 
peace."  The  Legislature  at  the  same  ses- 
sion passed  an  act  (chapter  109,  p.  110)  cre- 
ating and  establishing  city  courts  In  cities  of 
the  first  class.  Section  1  of  the  act  provides 
that  "there  Is  hereby  created  within  cities  of 
the  first  class  in  this  state  a  court  to  be 

known  as  the  city  court  of  (naming 

the  city)  and  there  is  also  created  the  office 
of  city  Judge,  whose  election,  qualification, 
duties  and  term  of  office  shall  be  as  herein- 
after provided."  Section  9,  so  far  as  ma- 
terial here,  is  as  follows:  "The  city  recorder 
of  such  cities  of  the  first  class  is  ex-offido 
clerk  of  the  city  court"  Section  23,  in  part, 
provides  that  "the  ex-officio  clerk  shall  be 
the  custodian  of  all  the  flies,  papers,  indexes 
and  dockets  of  Justices  of  the  peace  of  cities 
of  the  first  class,  whose  term  of  office  shall 
have  expired,  and  said  Justices  of  the  peace 
are  hereby  required  and  directed,  on  the  ter- 
mination of  their  offices,  to  deiivec  to  said 
clerks  all  of  the  papers,  flies  and  indexes 
and  dockets,  •  *  •  and  the  said  city 
comrts  are  hereby  authorized  and  directed  to 
proceed  to  hear  and  determine  all  actions 
and  cases  so  pending  before  such  Justices  of 
the  peace,  and  to  issue  final  processes  there- 
in and  to  receive  such  fees  therefor  as  are 
now  or  herein  may  be  provided  by  law." 
The  defendant  Frank  H.  Clark,  was  duly  ap- 
pointed and  acting  Justice  of  the  peace  in  the 
First  -Precinct  of  Salt  Lake  City  from  June 
9,  1902,  when  the  law  abolishing  the  several 
precincts  referred  to,  and  merging  them  Into 
one,  went  into  effect  At  the  generaV  state 
election  held  November  4,  1902,  he  was  elect- 
ed Justice  of  the  peace  of  Salt  Lake  pra- 
dnct  which  precinct  covered  the  territory 
Included  In   the  five  precincts   mentioned. 


He  duly  qualified  and  entered  npon  tiie  du- 
ties of  the  office,  and  continued  to  retain 
possession  of  all  papers  and  ffies,  and  to  use 
the  Indexes  and  dockets  in  his  new  office  that 
he  had  formerly  used  while  acting  as  Jus- 
.tlce  of  the  peace  of  the  First  Precinct  before 
said  precinct  was  abolished.  The  plaintlft, 
by  virtue  of  the  provisions  of  section  23,  e. 
109,  supra,  demanded  of  the  defendant  that 
be  surrender  and  deliver  to  plaintiff  the  fl^es, 
papers,  indexes,  and  dockets  above  mention- 
ed, which  defendant  refused  and  neglected 
to  do,  and  this  action  was  Instituted  to  com- 
pel him  by  writ  of  mandate  to  comply  vrith 
the  foregoing  provisions  of  chapter  109,  Sess. 
Laws,  by  delivering  to  plaintiff  the  papers, 
files.  Indexes,  and  dockets  referred  to.  The 
court  found  the  Issues  in  favor  of  the  plain- 
tlfr,  and  Issued  the  writ  Defendant  ap- 
peals. 

Frlck  &  Edwards,  for  appellant  George 
L.  Nye,  City  i!Ltty.,  Walter  C.  Shoup,  Asst 
City  Atty.,  and  Jas.  Ingebretsen,'  Asst  City 
Atty.,  for  respondent 

McCARTT,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

The  first  question  presented  by  this  ap- 
peal Is,  does 'Section  23,  p.  114,  c.  109,  apply 
to  the  appellant?  By  the  terms  of  chapter 
107,  p.  109,  Sess.  Laws  1901,  the  five  pre- 
cincts theretofore  existing  tn  Salt  Lake  City 
were  abolished,  and  the  entire  city  made  one 
precinct  That  the  Legislature  had  the  con- 
stitutional power  and  authority  to  do  this  is 
not  questioned.  This  being  conceded,  when 
the  act  went  Into  effect  by  which  the  terri- 
torial limits  of  each  of  the  five  precincts  In 
Salt  Lake  City  were  obliterated,  and  the  pre- 
cincts thereby  abolished  and  merged  into 
one,  the  term  of  office  of  each  of  the  five  Jus- 
tices of  the  peace  who  held  office  In  these 
precincts  prior  to  and  nekt  preceding  Jan- 
uary 6,  1903,  expired,  and  it  necessarily  fol- 
lowed that  they  could  not  bold  over;  neither 
could  they  be  elected  to  succeed  themselves 
In  the  predncta  which  bad  been  abolished. 
The  provisions  of  chapter  107  are  general, 
and  they  contain  no  saving  clause  or  proviso 
that  Excepts  any  precinct  in  cities  of  the  first 
class  from  their  operation;  and,  as  hereinbe- 
fore stated,  the  First  Prednct  by  the  terms 
of  said  section,  was  abolished  in  common 
with  the  other  four  precincts  of  Salt  Lake 
City.  Therefore  the  language  of  section  23, 
p.  114,  c.  109,  which  refers  to  Justices  of  the 
peace  "whose  terms  of  office  shall  have  ex- 
pired," includes  all  five  of  the  Justices  of  the 
peace  who  held  office  in  the  precincts  men- 
tioned at  and  prior  to  the  time  they  were 
abolished,  because,  when  the  act  went  into 
effect  abolishing  these  precincts,  the  terms 
of  office  of  the  several  Justices  of  the  peace 
not  only  expired,  but  ceased  to  exist  State 
v.  Howell,  26  Utah,  53,  72  Pac.  187.  Sup- 
pose, for  Illustration,  that  neither  of  the  five 
Justices  of  the  peace  who  held  office  in  Salt 
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Late  City  prior  to  January  5, 1903,  had  been 
elected  to  the  office  now  held  by  appellant, 
but  that  some  new  man  had  been  elected 
and  installed  In  the  office;  .which  of  the  for- 
mer Ave  justices  would  he  have  succeeded, 
and  which  set  of  indexes  and  doclcets  would 
be  be  entitled  to  take  possession  of  by  vir- 
tue of  bis  office?  It  Is  manifest  that  be 
would  either  be  entitled  to  the  Justices'  in- 
dexes and  dockets  of  all  five  of  the  pre- 
cincts, or  none.  It  is  therefore  plain '  that 
appellant  possesses  no  greater  right  to  the 
possession  of  the  books  in  question  because 
he  happened  to  be  one  of  the  five  Justices  of 
the  peace  who  held  office  in  Salt  Lake  City 
before  the  precincts  were  all  merged  into 
one,  than  if  he  had  on  January  5,  1903,  been 
installed  for  the  first  time  into  the  office. 

Appellant,  in  his  brief,  says:  "When  sec- 
tion 23,  p.  114,  c.  109.  thus  was  framed.  It 
was  framed  In  view  of  the  fact  that  at  least 
four  out  of  five  of  the  offices  of  Justice  of 
the  peace  in.  and  for  Salt  Lake  City  had  been 
abolished."  And  again:  "It  Is  no  answer 
to  say  that  all  of  the  other  Justices  In  Salt 
Lake  City  were  required  to  deliver  their 
dockets  and  papers  to  respondent.  All  these 
other  Justices,  by  virtue  of  the  abolishment 
of  their  office,  ceased  to  be  courts,  and  thus 
held  no  office  under  the  Constitution  or  laws 
of  this  state."  If  this  contention  Is  sound, 
viz.,  that  "all  these  other  Justices,  by  virtue 
of  the  abolishment  of  their  offices,  ceased  to 
be  courts,"  it  disposes  of  this  branch  of  the 
case,  because,  as  hereinbefore  stated,  chapter 
107  operated  upon  all  alike. 

Appellant  contends  that  chapter  109  is  a 
special  law,  and  that  section  23  is  void,  be- 
cause, as  he  insists,  there  Is  a  general  law 
covering  the  same  subject  This  position  of 
appellant  is  untenable,  as  It  will  be  seen 
by  an  examination  of  sections  3760  to  3763, 
Rev.  St  1898,  which  he  relies  upon  In  this 
connection,  that  they  refer  only  to  cases 
wherein  the  terms  of  office  of  Justices  of 
the  peace  have  expired  by  limitation  in  pre- 
cincts which  have  not  been  abolished,  but 
continue  to  exist,  or  the  office  for  any  other 
reason  'has  become  vacant,  and  not  to  cases 
where,  as  in  the  case  under  consideration, 
several  precincts  have  been  abolished  and 
merged  into  one.  As  stated  by  counsel  for 
respondent  In  their  brief:  "A  new  situation 
was  about  to  arise  in  Salt  Lake  City.  Some- 
thing that  had  not  occurred  before^  and 
Ukely  would  not  happen  again,  was  foreseen, 
for  wbich  no  provision  then  existed  in  the 
statutes."  Elective  terms  of  office  were  not 
merely  to  expire,  but  the  precincts  In  which 
tbe  then  offices  were  held  had  been  abolished. 
It  was  to  meet  exigencies  of  this  character 
that  the  law  in  question  was  passed. 

Appellant  further  contends  that  section  23, 
p.  114,  c.  109,  is  void  because  the  title  thereof 


does  not  contain  some  direct  reference  to  the 
Justice's  dockets,  indexes,  and  files  affected 
thereby,  which,  he  insists,  does  not  comply 
with  the  requirements  of  section  23,  art.  6, 
Const,  which  provides  that  "except  general 
appropriation  bills,  and  bills  for  the  codifi- 
cation and  revision  of  laws,  no  bill  shall  be 
passed  containing  more  than  one  subject 
which  shall  be  clearly  expressed  in  its  title." 
On  this  point  appellant,  in  his  brief,  says: 
"If  papers,  files,  indexes,  and  dockets  are  to 
be  taken  from  an  existing  constitutional 
court,  should  not  some  reference  thereto  be 
contained  In  the  title  of  the  act  itself.  Bear 
in  mind  that  the  act  (chapter  109)  created  a 
city  court,  and  provided  for  all  such  mat- 
ters that  pertained  thereto.  To  do  this,  the 
Legislature  had  ample  power."  As  herein- 
before stated,  the  First  Precinct,  in  which 
the  court  referred  to  was  held,  was  abolish- 
ed by  the  provisions  of  chapter  107,  Sess. 
Laws  1001,  and  the  term  of  office  of  the 
then  acting  Justice  of  the  peace  for  that  pre- 
cinct expired  when  the  act  went  into  effect. 
No  provision  was  made  In  this  act  for  the 
disposition  of  the  records,  files,  and  papery 
of  the  Justice  of  the  peace  of  that  precinct 
when  it  ceased  to  exist  Therefore  the  con- 
tention that  the  tribunal  of  this  particular 
precinct  remained  an  "existing  constitutional 
court"  is  untenable. 

The  validity  of  chapter  107,.  supra,  and  the 
power  of  the  Legislature  to  create  the  city 
court,  being  conceded,  the  only  remaining 
question  for  our  determination  is,  does  the 
title  of  chapter  109  clearly  express  the  sub- 
ject-matter of  the  act?  The  title,  so  far  aa 
material  here,  is  as  follows:  "An  act  relat- 
ing to  and  establishhig  city  courts  in  cities 
of  the  first  class,  providing  for  the  qualifica- 
tions, elections  and  removal  of  its  Judges, 
their  •  *  ♦  powers,  authority  and  •  •  • 
fixing  the  Jurisdiction,  both  civil  and  criminal 
*  *  *  and  prescribing  the  rules  of  prac- 
tice and  procedure."  It  will  be  noticed  that 
the  purpose  of  the  act  Is  the  creation  of  a 
city  court,  and  this  is  clearly  expressed  in 
the  title;  and,  while  the  Jurisdiction  and 
powers  of  the  court  are  not  particularized 
and  set  .out  In  detail  In  the  title,  they  are 
referred  to  in  a  general  way,  and  are  suffi- 
cient to  enable  a  person  upon  reading  tbe 
title  to  understand  that  the  Jurisdiction  and 
powers  of  the  court  are  defined  in  the  act. 
To  bold  that  the  title  must  recite  in  detail 
the  contents  of  each  section  of  an  act  would 
require  the  titie  to  be  as  broad  and  compre- 
hensive as  the  body  of  the  act  Itself,  which 
we  do  not  think  is  contemplated  by  the  fore- 
going provision  of  the  Constitution. 

The  Judgment  of  the  trial  court  is  affirm- 
ed, with  costs. 

BASKIN,  C.  J.,  and  BARTCH,  J.,  concnr. 
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(Supreme  Court  of  Utah.    Feb.  3.  1904.) 

INJURY  TO  EMPLOYft— SAFE  PLACE  TO  WORK- 
NEGLIGENCE  AND  CONTRIUUTORY  NEGLI- 
GENCE—WANT  OF  ORUINARY  CARE— ASSUMP- 
TION OP  RISK  —  EVIDENCE  —  SUFFICIENCY- 
QUESTION  FOR  JURY— CONCLUSIVENESS  OP 
GENERAL  VERDICT. 

1.  There  is  a  want  of  ordinary  care  constitut- 
ing contributory  negligence  only  where,  under 
all  the  circumstances  of  the  case,  something 
was  done  or  omitted  which  au  ordinarily  care- 
ful and  prudent  person  in  like  situation  as  the 
person  injured  would  not  have  done  or  omitted, 
and  which  was  the  efficient  aud  proximate  cause 
of  the  injury. 

2.  The  M'ant  of  ordinary  care  constituting 
coutributory  negligence  must  be  determined 
from  the  facts  disclosed  in  each  particular  case, 
aud  is  generally  a  question  of  fact  for  the  jury, 
and  not  of  law  for  the  court. 

3.  Contributory  negligence  is  a  question  of  law 
only  when  the  testimony  is  not  conflicting,  and 
is  such  aa  i>ermits  no  reasonable  difference  of 
opinion  as  to  its  effect;  but,  whenever  there  is 
any  doubt  as  to  the  facts,  it  is  the  province  of 
the  jury  to  determine  the  question,  or,  whenever 
there  may  reasonably  be  a  difference  of  opinion 
as  to  the  inference  and  conclusions  from  the 
facts,  it  is  likewise  a  question  for  the  jury.  It 
belongs  to  the  jury,  not  only  to  weigh  the  evi- 
dence and  find  upon  the  questions  of  fact,  but  to 
draw  conclusions  as  well,  alike  from  disputed 
and  undisputed  facts. 

4.  Plaintiff,  an  inexperienced  miner,  was  in- 
jured by  a  cave  in  a  stope,  and  the  evidence  tend- 
ed to  snow  that  from  tlie  deportment  and  state- 
ments of  experienced  miners  present  he  thought 
the  place  at  which  he  was  injured  was  not  dan- 
gerous; tliat  "practical  miners  acknowledged  it 
to  be  a  fact  that  in  a  large  stope  a  cave  comes 
in  piecemeal,"  whereas  iu  this  case  the  entire 
stope  fell  iu;  that  ordinarily  a  stope  properly 
timbered  will  not  cave;  that  those  present  did 
not  expect  the  stope  to  cave  when  it  did,  and 
were  waiting  for  'Hhe  boss  to  come  and  see 
where  he  would  send  them  to  work."  Bel4, 
that  the  puestion  of  lus  contributory  negligence 
was  for  jury. 

5.  A  servant  assumes  the  natural  and  ordinary 
risks  of  his  employment,  but  the  negligence  of 
the  master  is  not  among  them,  and  the  master 
is  liable  whenever  that  is  the  proximate  cause 
of  injury  to  the  servant. 

6.  In  an  action  by  an  employe  for  an  Injury 
claimed  to  be  due  to  defendant's  negligence,  a 
general  verdict  is  conclusive  on  the  question  of 
contributory  negligence  and  assumed  risk. 

Appeal  from  District  Court,  Juab  County; 
Thomas  Marioneaux,  Judge. 

Action  by  Charles  Hone  against  the  Mam- 
moth Mining  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Aidrmed. 

This  is  an  action  to  recover  for  personal 
bijuries  to  plaintiff,  alleged  to  have  been  caus- 
ed by  the  negligence  of  the  defendant  whDe 
the  plaintiff,  as  an  employ^  of  the  defend- 
ant, was  engaged  as  a  miner  in  defendant's 
mine.  The  complaint  in  snbstance  alleges 
that  the  defendant  negligently  failed  to  fur- 

Y  1.  Faulkner  T.  Mammoth  Mln.  Co.,  6£  Pac.  799,  23 
OUh,  437-441. 

H  2.  Holland  v.  Or«gon  Short  Line  R.  Co.,  72  Pac. 
940.  2e  Utah.  209.  212;  Linden  v.  Anchor  Mln.  Co., 
£8  Pac.  355,  358,  20  Utah,  134.  148. 

^  E.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  I 
63$. 


nish  plaintiff  with  a  reasonably  safe  place 
In  which  to  work,  and  negligently  permitted 
the  place  where  the  plaintiff  was  by  the  de- 
fendant sent  to  work  to  become  and  remain 
unsafe;  that  the  defendant,  after  It  had  been 
informed  that  the  plaintiff  was  inexperienced 
as  a  miner,  not  hnvihg  been  previously  en- 
gaged in  the  business  of  mining,  and  after 
it  had  become  fully  aware  of  the  unsafe  and 
dangerous  condition  of  the  place  In  which 
the  plaintiff  was  by  the  defendant  sent  to 
work,  negligently  failed  both  to  warn  or  In- 
form plaintiff  of  the  unsafe  and  dangerous 
condition  of  said  place,  and  by  timbering  to 
make  and  keep  the  same  reasonably  safe; 
and  that  while  the  plaintiff  was  in  the  serv- 
ice of  the  defendant  in  said  place,  and  im- 
aware,  by  reason  of  his  inexperience,  of  the 
unsafe  and  dangerous  condition  of  the  same, 
owing  to  the  alleged  negligence  of  the  de- 
fendant, a  cave  occurred,  and  caused  the 
injury  of  which  the  plaintiff  complains.  The 
defendant,  in  the  answer,  denies  the  alleged 
negligence,  and  pleads  the  contributory  pegll- 
gence  and  assumed  risk  of  the  plaintiff.  The 
jury  returned  a  verdict  in  favor  of  the  plain- 
tiff, and  judgment  was  entered  thereon. 

The  appellant  assigns  as  error  the  refusal 
of  the  court  to  grant  a  new  trial.  The  first 
objection  urged  in  the  brief  by  appellant's 
counsel  is  that  "the  evidence  affirmatively 
shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  without  which  the  accident 
and  injury  would  not  have  happened."  It 
appears  from  the  evidence  that  the  plaintiff 
was  Inexperienced  as  a  miner,  and  that  the 
defendant  was  aware  of  the  fact;  that  the 
plaintiff  was  injured  about  1:30  o'clock  a. 
m.  on  the  18th  day  of  August;  that  he,  with 
several  other  miners,  was  sent  by  the  de- 
fendant's shift  boss  to  work  on  the  night 
shift  In  the  "800"  stope,  and  that  they  com- 
menced to  work  about  12  o'clock  p.  m.  on  the 
17th  of  .August;  that,  for  several  days  pre° 
vious  to  the  accident,  rock  bad  been  ehelUnff 
aud  dropping  from  the  wall  of  the  stope, 
and  the  timbers  and  track  in  the  same  had 
been  settling,  and  that  both  the  defendant's 
foreman  and  shift  boss  were  aware  of  that 
fact 

The  shift  boss  testified: 

"I  first  heard  of  the  danger  in  the  '800'  stope 
right  after  supper  time.  The  men  came  up 
about  10  o'clock.  We  used  to  have  an  hour  for 
supper.  I  was  on  top.  I  was  about  coming  back 
from  supper,  and  I  heard  some  of  the  boys  talk- 
ing, and  went  over  to  where  they  were.  I  heard 
them  talking  among  themselves,  saying  that  they 
thought  the  stope  was  settling.  That  was  on 
the  night  of  the  17th.  about  10:30.  I  went  over 
to  a  man  named  Joe  Tilly.  I  asked  him  about  it. 
He  said  he  thought  she  was  settling  a  little. 
'Well,'  said  I,  'you  go  right  down  and  look  after 
it,  Joe,'  and  I  says,  'If  there  is  any  danger,  for 
God's  sake  get  the  men  out  of  there,'  and  he 
says,  'All  right.'  It  must  have  been  possibly 
10:30,  somewhere  along  there,  when  I  had  any- 
thing of  apprehension  of  anything  unusual  in 
the  stope.  At  10:30  the  boys  were  nt  supper, 
and  they  were  talking  that  the  stope  was  set- 
tling.   At  tliat  time  I  went  to  Joe  Tilly  and  oA- 
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<<(l  him  about  it,  and  he  told  me  that  it  was  set- 
tling a  little.  After  that,  at  12  o'clock,  I  sent 
laborers  down,  and  among  the  laborers  was 
Hone.  I  says  to  Tilly,  'Just  stay  there  and 
watch  it,  and,  if  you  think  anything  is  danger- 
ous, get  the  men  out' " 

The  shift  boss  failed  to  Inform  the  plaintiff, 
or  any  of  the  other  euiploy6s  so  sent  down, 
of  the  threatened  danger.  It  further  ap- 
pears from  the  evidence  that,  after  the  men 
so  sent  down  began  to  work  (but  how  long 
after  does  not  appear),  they  were  warned  of 
the  approaching  cave  by  tbe  falling  of  a 
large  rock,  and  the  increased  dropping  of 
loose  material  in  the  "800"  stope,  and,  after 
about  20  minutes  occupied  In  removing  their 
tools  and  tbe  car  on  tbe  track  beueatb  the 
stope,  they  assembled  at  a  place  In  a  drift 
1,2U0  feet  long  leading  from  tbe  stope  to  the 
main  working  shaft,  about  30  feet  from  the 
stope,  and  while  they  were  standing  there 
the  stope  caved,  and  the  current  of  wind  in 
the  drift  caused  by  the  cave  drove  the  car, 
taken  from  beneath  the  stope,  upon  the  plain- 
tiff, and  injured  him.  The  evidence  is  in- 
definite and  conflictiug  as  to  the  time  which 
elapsed  between  their  assemblage  at  said 
place  and  the  occurrence  of  the  cave.  It 
is,  however,  clear  that  sufBclent  time  elaps- 
ed to  enable  them  to  reti'eat  to  the  mule 
drift,  which  runs  at  a  right  angle  from  the 
drift  in  which  they  so  assembled,  and  Is 
.situated  100  feet  from  the  maili  working 
shaft,  and  also  to  a  large  room  in  said  drift 
000  feet  from  the  stope,  and  a  crosscut  CO 
feet  from  said  stope.  The  drift  leading  from 
tbe  stope  to  the  shaft  was  winding.  Among 
tbe  employes  of  the  defendant  so  assembled 
there  were  three  or  four  experienced  miners. 

The  plaintiff  testified  that  he  did  not  know 
how  high  the  stope  was;  that  he  believed 
the  place  to  which  the  employes  retreated 
was  safe;  that  he  asked  the  miners  if  it 
was  safe,  and  they  said  there  would  not  be 
much  concussion,  and,  if  there  was.  If  we 
would  go  out  near  the  shaft  we  would  go 
down  It,  and  that  it  was  as  safe  there  as 
anywhere;  that  he  did  not  know  any  better, 
und  believed  them;  that  they  were  experien- 
ced men,  and  that  he  listened  to  them  and 
Judged  they  knew  more  about  It  then  he 
did;  and  tliat,  when  he  saw  so  old  and  ex- 
perienced miners  there  taking  it  easy,  lie 
thought  it  was  safe  there. 

Gilbert  I^osee,  a  witness  for  the  plaintiff, 
who  was  present,  testified  that  "the  miners 
did  not  seem  to  be  excited  at  all;  they  said 
the  concussion  would  not  hurt  us  at  all;  there 
were  too  many  outlets;  that  the  concussion 
would  not  be  enough  to  throw  us  down,  and 
that  if  It  was,  and  we  were  out  to  the  shaft, 
it  would  blow  us  down  It"  This  witness 
further  stated  that  there  were  air  passages 
down  to  the  900  level,  up  to  the  700  level, 
and  through  to  the  Grand  Central  Mine. 

J.  W.  Reed,  a  miner  who  had  worked  In 
the  mine  a  year  and  nine  mouths,  and  who 


was  present  at  the  accident,  testified  as  fol- 
lows: 

"•  •  •  gome  of  the  l)oys  went  iiack  in  the 
stope  and  got  the  carx  out  that  was  standing 
empty,  and  we  got  back  in  the  drift  where  we 
knew  the  ground  would  not  fall,  and  talked 
about  tbe  cave.  We  thought  there  was  so  much 
way  for  the  air  to  get  around  that  the  concus- 
sion would  not  hurt  us  and  we  were  safe  therf , 
and  waited  till  the  boss  came  down  to  see  where 
he  would  send  us  to  work.  When  we  were  talk- 
ing about  the  concussion.  Hone  was  in  the 
crowd.  We  were  all  together.  It  was  a  gen- 
eral discussion.  •  •  •  Among  the  miners  the 
discussion  in  the  presence  of  Hone  was  that  the 
ground  where  we  had  got  to  was  safe,  and  there 
was  nothing  to  fear,  only  the  concussion,  and 
that  had  lots  of  room  to  escape.  I  presume  we  did 
not  think  the  stope  would  come  in  as  soon  as  it 
did.  We  did  not  expect  it  to  cave  before  morn- 
ing, mayl>e  not  until  the  next  day,  because  the 
timbers  generally  take  time  to  break,  and  the 
concussion  of  air  so  they  will  give  less.  My  ex- 
perience is,  it  is  seldom  ttiat  the  cave  comes  all 
down." 

James  A.  Beamnn,  a  witness  for  plaintiff, 
testified  as  follows: 

"I  have  been  engaged  in  mining  thirty-five 
years;  have  worked  in  a  great  many  mines;  have 
had  experience  on  the  ground  where  rock  is 
shelling,  or  where  it  is  'working.'  as  it  is  called. 
In  a  stope  that  is  one  hundred  feet  high,  and 
fifty  to  seventy-five  feet  wide,  and  one  to  two 
hundred  feet  long,  rock  shelling  and  dropping 
would  indicate  to  me  that  there  was  great  dan- 
ger of  a  portion  of  the  stope  coming  in.  Sup- 
pose, in  addition,  that  the  track  over  which  the 
cars  were  run  would  swell,  rising  up  apparently 
from  pressure,  and  the  sets  were  sets  raised 
above  it,  that  would  show  that  the  ground  was 
working  either  below  or  above,  and  if  the  ground 
was  working  it  would  indicate  danger  of  its  cav- 
ing. Under  those  conditions  it  would  not  be 
safe  to  remain.  I  have  been  in  mines  when  caves 
have  occurred  in  large  stopes.  I  never  was  in 
but  two  or  three  that  I  remember.  I  don't  know 
whether  caves  in  large  stopes  are  very  rare  oc- 
currences. In  my  experience  of  thirty  years, 
two  is  all  that  I  could  witness.  I  will  admit 
that  the  falling  in  of  an  entire  stope,  while  it  is 
being  worked,  is  an  unusual  occurrence.  Prac- 
tically, miners  acknowledge  it  to  be  a  fact  that 
in  a  large  stope  a  cave  generally  comes  in  piece- 
meal." 

The  stope  which  caved  was  200  feet  long. 
75  feet  wide,  and  100  feet  high,  and  was  tim- 
bered by  square  sets,  the  dimensions  of  the 
main  timbers  of  which  were  8  by  8  inches. 

J.  O.  Balch,  a  witness  for  the  plaintiff,  tes- 
tified: 

"I  have  been  a  miner  for  twenty-five  years, 
and  have  worked  in  a  great  many  places.  I  have 
had  experience  in  mines  when  rock  would  crum- 
ble and  shell.  That  indicates  to  the  practical 
miner  that  the  ground  is  moving  and  working, 
and,  if  the  ground  is  moving  and  working,  the 
usual  and  natural  result  is  that  it  will  fall  soon- 
er or  later.  If  a  stope  is  timbered  properly  with 
square  sets  eight  by  eight,  as  the  ore  is  taken 
out,  and  the  country  rock  is  lime,  there  should 
be  no  crumbling  or  falling  of  rock." 

Tbe  country  rock  in  defendant's  mine  is 
lime.  Edward  Cox,  who  for  two  years  was 
defendant's  foreman,  testified.  In  lielmlf  of 
defendant,  that  this  splitting  and  shelling  was 
not  an  indication  of  danger  all  ot  the  time. 
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but  was  some  of  the  time  In  some  places, 
and  that  sucb  ground  required  close  atten- 
tion; that  ordinarily,  where  square  sets  and 
laggtaig  are  properly  put  in  a  stope,  there  will 
be  no  cave,  but  there  are  ezcepUous  to  that. 

The  assignment  most  strenuously  urged  by 
defendant's  counsel  is  "the  evidence  atBrma- 
tively  shows  that  plaintiff  was  guilty  of  con- 
tributory negUgence,  without  which  the  ac- 
cident and  injury  would  not  have  happen- 
ed." 

It  appears  that  the  plaintiff  was  24  years 
old.  Defendant's  counsel  contend  that  plain- 
tiff knew  the  location  of  the  shaft,  and  the 
distance  from  the  shaft  to  the  stope,  knew  the 
location  of  the  "male  drift"  running  50  feet 
at  right  angles  from  the  main  drift  situated 
100  feet  from  the  shaft,  knew,  or  must  have 
known,  of  the  crosscut  only  30  feet  from 
where  >  he  stood,  and  of  the  large  room  600 
feet  away,  and  that  these  were  places  of 
safety:  tliat  he  was  perfectly  familiar  with 
the  main  drift,  and  knew  that  it  was  not 
straight,  but  curved  and  bent,  and  that  there 
was  little  or  no  danger  of  l>elnK  blown  down 
the  shaft  if  be  went  in  that  direction;  that 
he  knew  a  fall  would  cause  a  gust  of  wind— 
"a  rush  of  air";  and  that,  having  ample  op- 
IMrtunity  of  seeking  a  place  of  absolute  safe- 
ty, and  knowing  from  the  threatening  indi- 
cations that  a  cave  In  the  stope  was  liable 
to  occur,  he  should  have  disregarded  the  as- 
surance of  the  experienced  miners  respect' 
ing  the  safety  of  the  place  where  the  acci- 
dent occurred,  and  retreated  to  one  or  other 
of  the  places  last  mentioned,  and  that  his 
failure  to  do  so,  and  remaining  in  such  prox- 
iniity  to  the  stope,  was  contributory  negli- 
gence on  hia  part,  and  the  proximate  cause 
of  his  injury. 

It  appears  from  the  testimony  that  the 
plaintiff  knew  of  the  existence  of  the  "mule 
drift,"  and  that  it  was  100  feet  from  the 
shaft,  and  that  in  the  drift  leading  from  the 
stope  to  the  shaft  there  were  turns,  but  It 
does  not  appear  that  he  was  aware  of  either 
the  crosscut  or  the  large  room  before  men- 
tioned. It  also  appears  that  he  knew  that,  if 
the  stope  caved,  there  would  be  a  rush  of  air. 

Sutherland,  Van  Cott  &  Allison,  S.  R. 
Tburman,  and  Hurd  &  Wedgwood,  for  ap- 
pellant. Powers,  Straup  &  Lippman,  for  re- 
spondent. 

BASKIN,  C.  J.,  after  stating  the  foregoing 
facts,  deUvered  the  opinion  of  the  court. 

Contributory  negligence,  as  defined  in  7 
Am.  &  Eng.  Ency.  of  Law,  p.  371,  "is  the 
want  of  ordinary  care  upon  the  part  of  a 
person  injured  by  the  actionable  negligence 
of  another,  combining  and  concurring  with 
that  negligence,  and  contributing  to  the  in- 
Jury  as  a  proximate  cause  thereof,  without 
which  the  injury  would  not  have  occurred." 
This  is  an  accurate  definition  of  contributors' 
negUgence.    See  Faulkner  t.  Mammoth  Min- 


ing Co.,  23  Utah,  437-441,  66  Pac.  799. 
There  is  a  want  of  ordinary  care  on  the  part 
of  the  plaintiff  only  when,  under  all  of  the 
circumstances  and  surroundings  of  the  case, 
he  has  done,  or  omitted  to  do,  something 
which  "an  ordinarily  careful  and  prudent 
person,"  In  a  like  situation  as  the  plaintiff, 
would  not  have  done,  or  omitted  to  do,  and 
which  was  the  efficient  and  proximate  cause 
of  plaintiff's  injury.  "The  test  of  contribu- 
tory negligence  or  want  of  due  care  is  not 
always  found  tn  the  failure  to  exercise  the 
best  Judgment  or  the  wisest  precaution,  but 
some  allowances  may  be  made  for  the  influ- 
ences which  ordinarily  govern  human  action, 
and  what  would  under  some  circnmstanceii 
be  a  want  of  reasonable  care  might  not  be 
such  under  others."  Lent  v.  N.  Y.  C.  &  H. 
R.  R.  Co.,  120  N.  Y.  407,  473,  24  N.  E.  653. 
The  want  of  ordinary  care,  however,  must  be 
determined  from  the  facts  disclosed  In  each 
particular  case,  and  is  generally  a  question 
of  fact  for  the  Jury,  and  not  one  of  law. 

This  court  held,  in  Holland  v.  Oregon 
Short  Line  R.  Co.,  26  Utah,  209,  212,  72  Pac. 
940,  that  "contributory  negligence  is  a  ques- 
tion of  law  only  when  the  testimony  is  not 
conflicting,  and  is  such  as  permits  no  rea- 
sonable difference  of  opinion  as  to  its  effect; 
but,  whenever  there  is  any  doubt  as  to  the 
facts,  it  is  the  province  of  the  Jury  to  de- 
termine the  question,  or,  whenever  there  may 
reasonably  be  a  difference  of  opinion  as  to 
the  inference  and  conclusions  from  the  facts. 
It  Is  likewise  a  question  for  the  Jury.  It  be- 
longs to  the  Jury,  not  only  to  weigh  the  evi- 
dence and  find  upon  the  questions  of  fact, 
but  to  draw  conclusions  as  well,  alike  from 
disputed  and  undisputed  facts." 

This  coui-t.  In  the  case  of  Linden  v.  Anchor 
Mining  Co.,  20  Utah,  134,  148,  58  Pac.  355, 
358,  held,  in  the  opinion  delivered  by  Mr. 
Justice  McCarty,  that:  "It  is  well  settled 
that,  where  there  is  uncertainty  as  to  the  ex- 
istence of  either  negligence  or  contributory 
negligence,  the  question  is  not  one  of  law 
but  of  fact,  and  to  be  settled  by  a  Jury;  and 
this  whether  the  uncertainty  arises  from  a 
conflict  in  the  testimony,  or,  because  of  the 
facts  being  undisputed,  fair-minded  men  will 
honestly  draw  different  conclusions  from 
them." 

In  the  case  of  Grand  Trunk  Ry.  Co.  v. 
Ives,  144  U.  S.  408,  12  Sup.  Ct.  679,  36  L. 
Kd.  485,  Mr.  Justice  Lamar,  In  the  opinion, 
said:  "The  terms  'ordinary  care,'  'reason- 
able prudence,'  and  such  like  terms,  as  ap- 
plied to  the  conduct  and  affairs  of  men,  have 
a  relative  signlflcauce,  and  cannot  be  arbi- 
trarily defined.  What  may  be  deemed  ordi- 
nary care  in  one  case  may  under  different 
surroundings  and  circumstances  be  gross 
negligence.  The  policy  of  the  law  has  rele- 
gated the  determination  of  such  questions  to 
the  Jury,  under  proper  instructions  from  the 
court.  It  is  their  province  to  note  the  spe- 
cial circumstance    and  surroundings  of  each 
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particular  case,  and  then  say  -whether  the 
conduct  of  the  parties  In  that  case  was  such 
as  would  be  exijected  of  reasonable,  prudent 
men  under  a  similar  state  of  affairs.  When 
a  given  state  of  facts  is  such  that  reasonable 
men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the 
determination  of  the  matter  is  for  the  jury. 
It  is  only  where  the  facts  are  such  that  all 
reasonable  men  must  draw  the  same  conclu- 
sion from  them  that  the  question  of  negli- 
gence is  ever  considered  as  one  of  law  for  the 
court  •  •  •  As  the  question  of  negli- 
gence on  the  part  of  the  defendant  was  one 
of  fact  for  the  Jury  to  determine,  under  all 
the  circumstances  of  the  case,  and  under 
proper  instructions  from  the  court,  so  also 
the  question  of  whether  there  was  negligence 
in  the  deceased  which  was  the  proximate 
cause  of  the  injury  was  likewise  a  question 
of  fact  for  the  Jury  to  determine  under  like 
rules." 

As  it  appears  that  the  plaintiff  was  an  in- 
experienced miner,  and  evidence  was  intro- 
duced tending  to  show  that  from  the  deport- 
ment and  statements  of  the  experienced  min- 
ers present  he  thought  the  place  at  which 
he  was  injured  was  not  dangerous,  that 
^'practical  miners  acknowledged  It  to  be  a 
fact  that  in  a  large  stope  a  cave  comes  In 
piecemeal,"  that  ordinarily  a  stope  proper- 
ly timbered  with  square  sets  will  not  cave, 
that  it  was  not  expected  by  those  who  were 
present  that  the  stope  would  cave  before 
morning  or  until  the  next  day,  and  that  they 
were  waiting  there  for  "the  boss  to  come  and 
see  where  he  would  send  them'  to  work,"  and 
that  the  plaintiff  did  not  know  the  height  of 
the  stope,  we  cannot  say  that  an  ordinarily 
careful  and  prudent  person,  under  the  cir- 
cumstances, would  not,  as  the  plaintiff  did, 
have  stayed  at  the  place  of  the  accident. 
Therefore  the  question  of  contributory  neg- 
ligence was  properly  submitted  to  the  Jury. 

Tile  second,  and  only  other,  objection  urged 
by  appellant's  counsel,  is  that  "the  evidence 
alBrmatively  shows  that  by  his  acts  and  con- 
duct plaintiff  knowingly  and  voluntarily  as- 
sumed the  risk  of  the  accident  and  Injury." 
The  servant  assumes  the  natural  and  ordi- 
nary risks  incident  to  his  employment,  but 
the  negligence  of  the  master  Is  not  among 
the  risks  so  assumed.  Whenever  the  mas- 
ter's negligence  is  the  proximate  cause  of 
injury  to  the  servant,  the  master  Is  liable. 
Much  evidence  was  introduced  in  the  case  at 
bar  tending  to  prove  the  alleged  negligence 
of  the  defendant,  and  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  Injury; 
therefore  the  issues  of  both  assumed  risk 
and  contributory  negligence  were  properly 
submitted  to  the  Jury.  The  general  verdict 
rendered  in  favor  of  the  plaintiff  is  con- 
clusive, both  as  to  the  question  of  contribu- 
tory negligence  and  assumed  risk. 

The  judgment  is  affirmed,  with  costs. 

BARTCH  and  McCARTY,  JJ.,  concur. 


(27  Utah.  142) 
STATE  V.  CREECHLEY. 

(Supreme  Court  of  Utah.    Jan.  22,  1904.) 

CRIMINAL    LAW— AUTREFOIS    ACQUIT— PLEAD- 
ING—VERDICT— APPEAL— PRESUMPTIONS. 

1.  Rev.  St.  1808,  |  4891,  providing  that  ver- 
dict on  a  plea  of  not  guilty  shall  be  either 
"Guilty"  or  "Not  guilty,"  which  imports  a  con- 
viction or  acquittal  on  the  oftense  charged,  and 
that  on  a  plea  of  former  conviction  or  acquittal 
it  shall  be  either  "For  the  state"  or  "For  de- 
fendant," requires  a  verdict  on  the  latter  plea, 
and,  where  defendant  pleaded  not  guilty  and  an- 
trefois  acquit;  it  was  error  to  enter  judgment  on 
a  verdict  of  guilty. 

2.  On  appeal  it  was  not  to  be  presumed  that 
because  the  burden  of  proof  was  on  defendant 
to  establish  his  defense  of  autrefois  acquit,  and 
the  evidence  was  not  before  the  Supreme  Court, 
no  evidence  was  given  in  support  of  the  plea. 

McCarty,  J.,  dissenting. 

Appeal  from  District  Court,  Morgan  Goon- 
ty;   Thomas  Marioneaux,  Judge. 

Moses  Creechley  was  convicted  of  perjury, 
and  appeals.    Reversed. 

L.  R.  Rogers  and  John  A.  Street  (S.  Fran- 
cis, of  counsel),  for  appellant  M.  A.  Breeden. 
Atty.  Gen.,  and  W.  R.  White,  Dep.  Atty.  Gen., 
for  the  State. 


BARTCH,  J.  The  defendant  was  charged 
by  Information  with  having  committed  the 
crime  of  perjury.  He  entered  the  pleas  of 
"Not  guilty"  and  "Former  acquittal."  At 
the  trial  the  Jury  returned  a  verdict  of  "Guil- 
ty as  charged  in  the  Information,"  but  made 
no  finding  upon  the  plea  of  autrefois  acquit, 
and  was  discharged.  The  court  afterwards 
entered  Judgment  of  conviction,  overruled  a 
motion  for  a  new  trial,  and  passed  sentence 
of  Imprisonment  In  the  penitentiary.  There- 
upon the  defendant  appealed. 

It  Is  contended  for  the  prisoner  that,  the 
Jury  having  failed  to  make  a  finding  upon 
the  plea  of  former  acquittal,  the  court  erred 
in  pronouncing  Judgment  upon  the  verdict  of 
guilty.  This  contention  appears  to  be  sound. 
Our  statute  In  relation  to  verdicts  (section 
4891,  Rev.  St  1898),  so  far  as  material  here, 
provides:  "A  verdict  upon  a  plea  of  not 
guilty  shall  be  either  'Guilty'  or  'Not  guilty,* 
which  Imports  a  conviction  or  acquittal  of 
the  offense  charged  In  the  Information  or  in- 
dictment Upon  a  plea  of  a  former  con- 
viction or  acquittal  of  the  same  offense.  It 
shall  be  either  'For  the  state'  or  'For  the  de- 
fendant* " 

Under  these  provisions,  whenever  a  defend- 
ant In  a  criminal  action  enters  the  plea  of 
autrefois  acquit  it  becomes  the  plain  duty  of 
the  court  to  require  the  Jury,  before  dis- 
charging it,  to  find  upon  the  issue  thus  raised. 
This  is  so  notwithstanding  the  fact  as  In- 
sisted by  the  respondent  that  the  burdm  of 
proving  his  former  acquittal  of  the  same  of- 
fense is  upon  the  accused.    Whether  or  not 

f  1.  People  T.  Kerm,  8  Utah,  26S,  30  Pac  »8S. 
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there  was  proof  showing  a  former  acquittal 
of  the  identical  offense,  the  plea  raised  a 
question  of  fact  for  the  detenuination  of  the 
Jury,  as  much  so  as  the  plea  of  not  guilty. 
This  court  held  likewise  in  People  v.  Kerm, 
8  Utah,  268,  271,  30  Pac.  088,  where  it  was 
said:  "It  was  the  duty  of  tjie  court  at  the 
former  trial  to  require  the  jury  to  find  on 
the  issue  raised  by  the  plea  of  former  ac- 
quittal, and  the  Jury  should  not  have  been 
discharged  until  they  bad  by  their  verdict 
found  as  to  both  tbe  issues  presented,  and, 
if  judgment  had  been  entered  on  the  verdict 
without  such  finding,  it  would  have  been,  on 
appeal,  ground  for  a  new  trial."  So,  in  this 
case,  the  court  having  discharged  the  Jury 
without  a  finding  upon  tbat  plea,  it  was 
ground  for  a  new  trial,  and  the  motion  th«re- 
for  ought  to  have  been  granted. 

The  Attorney  General,  however,  appears  to 
insist,  on  behalf  of  the  state,  that,  since  the 
evidence  introduced  at  tbe  trial  of  the  cause 
Is  not  before  us,  we  must  presume,  the  bur- 
den of  proof  being  upon  tbe  defendant  to 
-establish  his  plea,  tbat  there  was  no  evidence 
introduced  in  support  of  the  plea  of  autrefois 
acquit,  and  that  therefore  we  cannot  inter- 
fere with  the  Judgment  This,  under  the  cir- 
cumstances of  this  case,  where  it  appears  a 
trial  was  regularly  had  upon  both  pleas,  and 
tbat  no  disposition  was  made  of  tbe  one, 
-either  by  the  court  or  Jury,  would  be  carry- 
ing tbe  doctrine  of  presumptions  to  a  greater 
length  than  Justice  would  warrant.  As  well 
might  we  indulge  a  presumption  tbat  there 
was  no  evidence  offered  as  to  the  plea  of 
not  guilty.  Both  pleas  raised  questions  of 
fact  to  be  determined  by  the  court  and  Jury, 

In  People  y.  Fuqua,  61  Cal.  377,  a  case 
similar  to  the  one  at  bar,  tbe  Supreme  Court 
of  California  said:  "In  this  case  the  defend- 
ant, in  addition  to  the  plea  of  not  guilty, 
pleaded  a  former  acquittal.  The  Jury  return- 
ed a  verdict  of  manslaughter,  and  omitted  to 
find  upon  the  plea  of  former  acquittal.  The 
record  does  not  disclose  tbat  the'  defendant 
withdrew  or  waived  the  defense  of  a  former 
acquittal;  but  the  Attorney  General  con- 
tends that,  in  the  absence  of  anything  ap- 
pearing to  the  contrary,  the  appellate  court 
must  presume,  in  support  of  the  correctness 
of  the  Judgment  of  the  court  below,  that  that 
defense  was  withdrawn  or  waived.  But  we 
are  not  aware  that  the  doctrine  of  presump- 
tion*^  has  ever  been  carried  to  that  length. 
To  presume  that  a  party  had  withdrawn  or 
waived  a  defense  which  he  had  pleaded,  sim- 
ply because  a  Jury  had  failed  to  find  upon  it, 
might  lead  to  very  serious  consequences.  The 
evidence  In  the  case  is  not  before  us,  and 
we  cannot  know  whether  any  attempt  was 
made  to  establish  that  defense.  But  as  we 
view  the  matter  It  is  immaterial  whether 
there  was  or  not.  If  the  Jury  had  found  in 
favor  of  the  people  upon  the  plea  of  a  for- 
mer acquittal,  and  .bad  failed  to  find  upon 
the  plea  of  not  guilty.  It  does  not  seem  prob- 
able tbat  we  would  have  been  asked  to  pre- 
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sume.  In  support  of  a  Judgment  of  conviction, 
that  tbe  defendant  had  withdrawn  or  waived 
his  plea  of  not  guilty." 

So,  in  Solliday  v.  Com.,  28  Pa.  13,  Mr. 
Justice  Black,  speaking  for  the  court  as  to  a 
plea  of  autrefois  convict,  said:  "If  the  rep- 
resentative of  the  commonwealth  traverses 
the  plea  by  denying  that  the  former  con- 
viction was  for  the  same  offense,  and  thus 
forms  an  issue  In  fact,  it  must  go  to  a  Jury, 
and  no  Judgment  can  be  given  in  the  case 
tmlll  tbat  question  is  disposed  of.  No  matter 
how  clear  the  opinion  of  the  court  may  be 
against  the  defendant,  nobody  but  the  Jury 
can  decide  an  issue  like  that.  The  Judge 
may  influence  the  verdict— in  some  cases  he 
may  and  ought  to  control  it— but  he  cannot 
pronounce  it  A  defendant  has  a  right  to 
complain  of  mistrial  if  a  question  of  fact  in 
his  cause  has  not  been  answered  by  that 
tribunal  which  tbe  law  has  made  his  only 
Judge,  and  to  whom  he  and  his  accuser  have 
mutually  agreed  to  refer  it.  When  the  two 
pleas  of  former  conviction  and  not  guilty  are 
both  in  tbe  issue,  one  is  Just  as  important 
as  tbe  other.  Both  may  be  false  or  both 
true,  or  one  may  be  false  and  the  other  true; 
but  the  necessity  of  a  resiranse  to  both  is 
palpable,  since  a  verdict  for  the  d^endant  on 
either  would  equally  entitle  him  to  his  free 
discharge."  22  Ency.  Pi.  &  Pr.  875;  People 
V.  Klnsey,  31  CaL  278;  People  v.  Helbbig,  69 
Cal.  507;  People  v.  Hamberg,  84  Cal.  468, 
24  Pac.  298;  Com.  v.  Demuth,  12  Serg.  & 
R.  389;  Burks  v.  State  (Tex.  App.)  6  S.  W. 
300;  Moody  v.  State,  60  Ala.  78;  Wright  v. 
State,  27  Tex.  App.  447,  11  S.  W.  458;  Dom- 
inlck  V.  State,  91  Am.  Dec.' 496. 

The  Judgment  must  be  reversed,  and  the 
cause  remanded  with  directions  to  the  court 
below  to  grant  a  new  trial.    It  is  so  ordered. 

BASKIN,  C.  J.,  concurs. 

Mccarty,  J.  (dlsserftlng).  I  am  unable  to 
concur  with  my  Brethren  in  the  foregoing 
opinion.  The  appeal  in  this  case  is  taken 
solely  on  the  Judgment  roll.  There  being  no 
bill  of  exceptions,  the  evidence  is  not  before 
us. 

Th6  information,  in  part,  charges  that  "the 
said  Moses  Creechley,  on  the  2d  day  of  July, 
A.  D.  1902,  at  the  county  of  Morgan,  state  of 
Utah,  •  •  •  did  then  and  there  take  an 
oath  before  the  said  Honorable  H.  H.  Ro- 
lapp.  Judge  as  aforesaid,  that  certain  testi- 
mony then  and  there  given  by  him,  the  said 
Moses  Creechley,  in  behalf  of  the  defend- 
ant Moses  Creechley  in  an  action  then  and 
there  on  trial  before  the  said  Honorable  Hen- 
ry H.  Rolapp,  Judge  as  aforesaid,  entitled  'In 
the  District  Court  of  the  Second  Judicial 
District  of  the  State  of  Utah,  In  and  for  the 
County  of  Morgan.  The  State  of  Utah  v. 
Moses  Creechley  and  William  L.  Smith,  De- 
fendants. Information'— in  which  action  the 
said  defendant  Moses  Creechley  was  then 
and  there  on  trial,  should  be  tbe  truth,  whi^h 
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said  testimony,  touching  the  matter  -In  Issue 
in  said  action  and  on  said  trial,  so  given  by 
the  said  Moses  Creechley,  was  in  part  and  in 
substance  and  effect  as  follows,  to  wit."  A. 
part  of  th«  testimony  set  out  in  the  informa- 
tion is,  in  substance:  "That  some  time  in  the 
month  of  August  or  September,  A.  D.  1901, 
he,  the  said  Moses  Creechley,  was  requested 
by  one  Bird  to  take  a  certain  steer  belonging 
to  Bird  to  one  Crouch,  a  butcher  doing  busi- 
ness at  Morgan  City,  Utah,  which  defendant 
promised  to  do,  or  to  get  one  Carpenter  to 
take  the  steer  to  Crouch;  that  Carpenter  took 
the  steer  to  Crouch ;  that  on  the  16th  day  of 
September,  A.  D.  1901,  at  the  request  of 
Bird,  the  said  Moses  Creechley,  together  with 
one  Alma  Bertosch,  drove  the  said  steer  from 
the  corral  or  slaughterhouse  of  said  Crouch 
right  along  the  road  west  from  the  said  Mor- 
gan City  to  the  creamery  (meaning  thereby  a 
certain  building  called  the  creamery,  about  a 
mile  west  of  said  Morgan  City),  and  after 
they,  said  Creechley  and  Bertosch,  left  the 
creamery  (meaning  thereby  while  they  were 
then  and  there  driving  said  steer),  they  turn- 
ed south  and  west  towards  Porterville,  and 
stayed  there  all  night."  Then  follows  a  long 
list  of  specifications  of  other  parts  of  the  tes- 
timony wherein  it  is  alleged  the  defendant 
committed  perjury. 

To  the  information  the  defendant  entered 
a  plea  of  not  guilty,  and  the  record  contains 
the  following  plea  of  autrefois  acquit:  "The 
defendant  also  pleads  that  he  has  already 
been  acquitted  of  the  offense  charged  by  the 
Judgment  of  the  district  court  of  the  Second 
Judicial  District,  rendered  at  Morgan  City, 
Morgan  county,  Utah,  on  the  2d  day  of  July, 
1902." 

The  record  shows  that  the  case  mentioned 
In  the  Information  wherein  it  is  alleged  de- 
fendant committed  perjury  is  one  in  which 
he  was  acquitted  of  the  crime  of  grand  lar- 
ceny, and  the  judgment  rendered  in  that  case 
is  the  judgment  referred  to  and  pleaded  in 
bar  by  defendant  in  this  action. 

The  record  also  contains  the  following 
stipulation,  which  is  indorsed  "defendant's 
Exhibit  1,  D.  H.,"  which  is  the  usual  way 
ofiScial  stenographers  in  this  state  have  of 
marking  a  paper  or  document  for  identifica- 
tion when  offered  in  evidence:  "It  is  stipu- 
lated as  a  fact  in  this  cause  that  upon  the 
trial  of  the  case  of  the  State  of  Utah  v.  Mo- 
ses Creechley,  charged  with  grand  larceny, 
and  which  was  tried  in  this  court  on  July 
1st  and  2nd,  1902,  and  being  the  same  case 
referred  to  in  the  information  herein,  that 
there  was  no  other  or  further  evidence  intro- 
duced by  the  state  upon  that  trial  which 
tended  to  show  the  guilt  of  the  defendant 
Creechley  of  grand  larceny,  then  the  evidence 
introduced  upon  this  trial,  with  the  excep- 
tion, viz.,  that  it  is  further  stipulated  that 
upon  the  trial  of  said  larceny  case  evidence 
was  given  tending  to  show  that  on  Nov.  3, 
1901,  defendant  did  kill  on  the  place  of  Wm. 
Ii.  Smith  a  certain  steer,  which  the   state 


claimed  was  the  steer  described  in  the  infor- 
mation in  that  case,  which  claim  the  defend- 
ant disputed,  and  which  he  claimed  was  some 
other  steer.  This  stipulation  is  made  to  bear 
upon  the  question  of  res  adjudicate,  as  the 
same  may  be  applicable  to  this  case.  A.  B. 
Hayes,  Dlst  Atty.  L.  R.  Rogers,  Deffs. 
Atty." 

The  court,  in  part,  instructed  the  jury  as 
follows:  "It  is  contended  by  the  state  in  this 
case  that  there  was  pending  in  this  court  on 
the  Ist  and  2d  days  of  July,  1902,  a  case  in 
which  the  state  of  Utah  was  plaintiff  and 
said  Moses  Creechley  and  William  L.  Smith 
were  defendants,  founded  upon  an  informa- 
tion in  which  it  was  alleged  that  said  Creech- 
ley and  Smith  did,  on  the  3d  day  of  Novem- 
ber, A.  D.  1901,  at  the  county  of  Morgan  and 
state  of  Utah,  then  and  there  unlawfully  and 
feloniously  steal,  take,  and  carry  away  one 
certain  steer,  •  •  •  then  and  there  being 
the  personal  property  of  one  W.  Calderwood." 

The  court  also  gave  the  following  instruc- 
tion: "You  are  further  instructed  that  at  the 
trial  of  the  cause  in  which  the  defendant  was 
accused  of  grand  larceny,  last  July,  the  sub- 
stantial thing  in  controversy  between  the 
parties  (the  state  and  the  defendant)  was 
whether  the  steer  driven  from  Crouch's  cor- 
ral in  Morgan  by  the  defendant  Moses  Creech- 
ley and  Alma  Bertosch  was  the  steer  de- 
scribed in  the  Information  tiled  by  the  state 
in  that  case  (as  in  this  charge  already  men- 
tioned), or  whether  it  was  another  steer,  the 
property  of  one  Bird;  and  since  the  jury  in 
that  case  found  the  defendant  not  guilty  it 
must  be  considered  by  you  that  that  jury  be- 
lieved that  the  steer  thus  driven  by  Moses 
Creechley  and  Alma  Bertosch  was  not  the 
steer  described  in  the  information  in  that 
case.  The  verdict  of  that  jury  finding  the 
defendant  not  guilty  was  a  decision  of  that 
point  against  the  state  of  Utah,  and  It  is 
your  duty  to  consider,  and  X  do  instruct  you 
as  a  matter  of  law,  that  it  is  established  by 
the  judgment  of  this  court  that  the  steer  driv- 
en by  the  defendants  Moses  Creechley  and 
Alma  Bertosch  on  the  16th  of  September, 
1901,  from  Crouch's  corral  in  Morgan,  was 
not  the  steer  descril)ed  in  the  information 
filed  in  the  case  on  trial  last  July." 

The  record  shows  that  certain  witnesses 
were  sworn  and  examined  on  the  part  of  the 
state,  and  then  the  following  entry  appears: 
"No  witnesses  examined  on  part  of  defend- 
ant. Counsel  for  state  made  a  brief  argu- 
ment to  jury,  while  counsel  for  defendant 
submitted  his  case  without  argument  The 
court  charged  the  jury,  and  the  jury  retired 
to  consider  their  verdict" 

The  jury  returned  the  following  verdict: 

"We,  the  jury,  empaneled  In  the  above  en- 
titled action,  find  the  defendant,  Moses 
Creechley,  'guilty,'  as  charged  in  the  infor- 
mation.   L.  H.  Durrant,  Foreman." 

"We  find  the  following  statements  attril)- 
uted  to  the  defendant  at  the  trial  in  this 
court  in  July,  1902,  to  have  been  false  and  to 
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constitute  perjury;  tliat  after  be  and  the  said 
Alma  Bertoscli  readied  the  creamery  on  the 
IGth  day  of  September,  1901,  they  proceeded 
South  to  Portervllle.  I*  H.  Durrant,  Fore- 
man." 

It  will  be  observed  that  the  record  la  brief 
discloses  the  following  facts:  Defendant  on 
the  2d  day  of  July,  1901,  in  the  district  court 
of  Morgan  City,  Utah,  was  on  trial  for  the 
crime  of  grand  larceny,  and  a  verdict  was 
returned  in  bis  favor  of  not  guilty.  Subse- 
quently he  was  informed  against  and  placed 
on  trial  in  the  same  court  for  the  crime  of 
perjury,  alleged  to  have  been  committed  by 
him  on  the  former  trial  for  grand  larceny. 
He  pleaded  his  former  acquittal  on  the  charge 
of  larceny  as  a  bar  to  a  prosecution  for  per- 
jury; that  Is,  he  pleads  he  was  acquitted  of 
the  crime  of  perjury  in  the  very  case  in 
which  he  is  charged  with  having  committed 
the  crime.  At  the  trial  he  Introduced  no 
evidence  in  support  of  the  plea  of  former  ac- 
quittal, and  the  jury  failed  to  find  on  that 
issue.  The  burden  of  proving  his  plea  of  a 
former  acquittal  was  on  the  defendant.  Un- 
derhill,  Crim.  Ev.  245;  3  Rice  on  Evidence, 
615;  Wharton,  Crim.  Ev.  332;  Wharton, 
Crim.  Pro.  &  Prac.  483;  3  Greenl.  Ev.  35; 
Vowells  V.  Commonwealth,  83  Ky.  196;  Com- 
monwealth V.  Daley,  4  Gray,  210;  Rocco  v. 
State,  37  Miss.  367,  368;  Bainbridge  v.  State, 
30  Ohio  St.  264;  Emerson  v.  State,  43  Ark. 
372;  State  v.  Heath,  8  Mo.  App.  99;  Hozier 
V.  State,  6  Tex.  App.  501;  O'Connor  v.  State, 
28  Tex.  App.  288,  13  S.  W.  14;  9  Ency.  PL  & 
Pr.  637,  and  cases  cited. 

Section  4876,  Rev.  St.  1898,  provides  that, 
"on  a  trial  for  any  other  offense  than  libel,' 
questions  of  law  are  to  be  decided  by  the 
court;  questions  of  fact  by  the  jury."  Un- 
der this  provision  of  the  statute  the  court 
conld  only  submit  to  the  jury  the  questions 
of  fact  raised  by  the  plea  under  considera- 
tion. The  burden  being  upon  the  defendant 
to  prove  by  competent  evidence  his  plea  of 
former  acquittal,  it  necessarily  followed  that, 
unless  there  was  some  evidence  introduced 
tending  to  support  this  plea,  there  was  nothing 
for  the  court  to  submit  to  the  jury  on  this  is- 
sue. The  principles  of  law  governing  the  trial 
of  an  issue  raised  by  a  plea  of  not  guilty  made 
by  a  party  charged  with  crime  by  an  informa- 
tion or  an  indictment  are  entirely  different, 
so  far  as  they  affect  the  defendant,  from  the 
rules  of  law  governing  the  trial  of  an  issue 
made  by  a  plea  of  autrefois  acquit  or  autrefois 
convict  As  to  the  first  proposition  the  law 
presumes  the  plea  of  not  guilty  to  be  a  true 
plea,  and  that  the  defendant  is  innocent  of 
the  crime  with  which  he  is  charged,  and 
when  he  is  placed  on  trial  the  burden  Is  on 
the  state  to  not  only  produce  evidence  of 
defendant's  g\:ilt,  but  the  evidence  must  be 
of  sufficient  weight  to  overturn  the  presump- 
tion of  innocence  and  establish  the  guilt  of 
the  accused  ^beyond  a  reasonable  doubt; 
whereas,  on  an  Issue  raised  by  a  plea  of 
former  acquittal  or  former  conviction  there 


Is  no  presumption  of  law  that  the  plea  is 
true,  and  the  burden,  as  horeiubetore  stated, 
is  on  the  defendant  to  prove  the  issue  rais- 
ed by  his  special  plea.  And,  further,  a  find- 
ing by  a  jury,  either  In  favor  of  or  against 
the  defendant,  on  a  plea  of  not  guilty,  bars 
any  further  prosecution  for  the  crime  char- 
ged In  the  information  or  indictment,  where- 
as a  finding  by  the  jury  against  the  defend- 
ant on  his  special  plea  has  no  such  effect- 
in  fact,  he  cannot  avail  himself  of  it  for  any 
purpose.  Hence  there  is  a  reason  why  a 
court  should  direct  a  verdict  in  favor  of  the 
defendant  when  there  is  no  evidence  offered, 
or  when  the  evidence  introduced  is  wholly 
insufScient  to  sustain  a  verdict  of  guilty. 

While  some  of  the  authorities  hold  that 
when  a  plea  of  former  acquittal  or  conviction 
is  entered,  and  the  defendant  fails  to  produce 
any  evidence  in  support  of  the  plea,  or  when 
the  evidence  in  the  case  Is  insufficient  to  sus- 
tain it,  the  court  may  instruct  the  jury  to 
find  against  the  defendant  on  this  issue, 
there  are  none  that  go  to  the  extent  of  hold- 
ing that  in  such  cases  the  question  should  be 
submitted  to  the  jury  as  a  question  of  fact 
for  them  to  decide.  The  only  reason  that  can 
be  urged  why  a  court  should  direct  a  find- 
ing against  a  defendant  on  his  special  plea, 
where  there  Is  no  evidence  to  support  It,  Is 
for  the  protection  of  the  state,  as  it  could 
not  possibly,  in  any  way,  benefit  the  defend- 
ant for  the  court  to  direct  a  finding  against 
him  on  an  issue  of  this  Icind.  It  is  not  point- 
ed out  In  any  of  the  cases  cited  by  counsel  on 
either  side,  nor  do  I  think  it  can  be  shown, 
wherein  it  would  be  prejudicial  to  the  inter- 
ests of  a  defendant  for  a  conrt  to  fail  to  di- 
rect the  jury  to  find  against  him  on  his  spe- 
cial plea  of  former  acquittal.  I  can  under- 
stand wherein  it  might  be  to  the  advantage 
of  the  defendant  for  a  court  to  fail  to  direct 
a  finding  against  hf^n  on  a  special  plea  of  this 
kind  when  there  is  no  evidence  to  support  It 
as  the  jury  might,  if  the  question  was  jeft  to 
it,  make  a  random  guess  In  favor  of  the  de- 
fendant, which  would  be  equivalent  to  an 
acquittal  of  the  crime  for  which  he  Is  on 
trial.  It  is  not  claimed  that  there  was  any 
evidence  introduced  by  defendant  in  this  case 
to  sustain  his  plea" of  former  acquittal— In 
fact,  the  record  shows  there  was  none. 
Therefore  I  am  decidedly  of  the  opinion  that 
the  court  did  not  err  In  failing  to  submit 
the  question  to  the  jury. 

In  the  case  of  O'Connor  v.  State,  28  Tex. 
App.  288,  13  S.  W.  14,  the  defendant  was  on 
trial  for  murder,  and  in  addition  to  a  plea 
of  not  guilty  he  interposed  a  special  plea  of 
former  Jeopardy.  The  evidence  being  Insuffi- 
cient to  warrant  It,  the  trial  court  refused 
to  submit  the  question  to  the  jury.  The 
Court  of  Appeals  in  passing  on  the  question 
says:  "As  the  defendant  wholly  failed  to  es- 
tablish his  special  defense  of  jeopardy  by  evi- 
dence. It  was  not  error  for  the  court  to  re- 
fuse to  submit  that  issue  to  the  jury,  and  to 
direct  the  Jury  to  find  the  special  plea  un- 
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true."  State  v.  Lee,  4C  La.  Ann.  623,  15 
South.  159. 

In  Johnson  v.  State,  34  Tex.  Cr.  R.  115,  29 
S.  W.  473,  the  court,  in  disposing  of  this  ques- 
tion, says:  "Appellant  Interposed  a  plea  of 
former  Jeopardy.  There  is  no  evidence  In 
the  record.  We  are  not  aware  whether  there 
was  any  evidence  adduced  upon  the  trial  in 
support  of  the  plea.  If  there  was  not,  it  was 
not  the  duty  of  the  court  to  submit  the  plea 
to  the  jury,  and  hence  no  error  in  the  Jury 
not  finding  upon  the  plea." 

So,  in  the  case  of  State  v.  Paterno,  43  La. 
Ann.  514,  9  South.  442,  this  same  question 
was  before  the  court,  and  the  opinion  is. 
In  part,  as  follows:  "The  defendant  com- 
plains of  the  overruling  of  his  plea  of  former 
jeopardy  based  on  the  fact  that  under  a 
prior  Indictment  of  the  same  offense  the  dis- 
trict attorney  had  entered  a  nolle  prosequi 
during  the  impaneling  of  the  Jury  and  before 
the  Jury  had  been  completed.  •  •  •  Com- 
plaint is  also  made  of  the  Judge's  refusal  to 
refer  the  above  plea  to  the  Jury.  The  plea  on 
its  face  was  not  good  In  law,  and  was  clearly 
demurrable.  It  involved  no  matter  for  a 
Jury,  and  the  Judge  acted  correctly  In  over- 
ruling It" 

In  State  v.  Helveston,  38  La.  Ann.  314, 
it  was  held  that,  "when  the  plea  of  autrefois 
acquit  shows  on  its  face  that  the  offense 
pleaded  was  not  the  same  of  which  the  pris- 
oner was  before  acquitted,  the  plea  may  be 
demurred  to,  and  it  is  not  necessary  to  sub- 
mit it  to  a  Jury."  State  t.  Lee,  46  La.  Ann. 
623,  15  South.  159. 

It  appears  from  the  record  that  one  of  the 
material  and  controverted  facts  in  the  grand 
larceny  trial  was  the  Identity  of  the  steer 
described  In  the  information  In  that  case, 
which  steer  it  was  alleged  the  defendant  bad 
stolen.  The  court  In  its  Instructions,  which 
were  unduly  favorable  to  the  defendant, 
withdrew  from  the  consideration  of  the  Jury 
all  questions  respecting  the  falsity  of  his 
testimony  as  to  the  identity  of  the  steer, 
holding  that  the  verdict  In  the  grand  larceny 
case  in  favor  of  defendant  determined  these 
issues  In  his  favor,  and  the  special  finding 
of  the  Jury  shows  that  they  followed  the 
court's  Instructions.  Therefore,  while  there 
was  no  forma]  finding  by  the  Jury  on  the  spe- 
cial plea,  the  defendant  obtained  all  he  claim- 
ed under  his  plea  of  former  acquittal,  and 
more  than  he  was  legally  entitled  to  under 
the  stipulation  on  file,  which  shows  precisely 
what  he  did  claim.  The  plea  and  stipulation 
raised  an  unmixed  question  of  law,  and  It 
would  have  been  error  for  the  court  to  have 
submitted  It  to  the  Jury.  The  question  rais- 
ed by  the  plea  and  stipulation,  shorn  of  all 
verbiage,  simply  amounted  to  this:  Was  the 
defendant's  acquittal  of  the  crime  of  grand 
larceny  a  bar  to  the  prosecution  for  perjury 
alleged  to  have  been  committed  by  him  while 
testifying  In  Ills  own  behalf  when  on  trial  for 
the  larceny? 

The  <lefendant  does  not  claim  that  be  did 


not  have  a  fair  trial  on  the  merits.  .  His  only 
complaint  is  that  the  foregoing  question  of 
law  was  not  submittjed  to  the  jury,  which, 
under  section  4876,  Rev.  St  1898,  supra,  was 
for  the  court,  and  not  for  the  jury,  to  decide. 
When  a  special  plea  of  the  nature  of  the  one 
under  consideration  is  interposed  by  a  de- 
fendant In  a  criminal  action,  and  there  is 
any  evidence  introduced  to  sustain  It,  which 
raises  an  Issue  of  fact,  it  is  undoubtedly  the 
duty  of  the  court  to  submit  the  same  under 
proper  instructions  to  the  Jury  for  determina- 
tion, and  It  would  be  error  for  the  court  to 
refuse;  but  where,  as  in  this  case,  the  rec- 
ord shows  that  no  question  of  fact  could  pos- 
sibly have  been  raised,  and  no  evidence  what- 
ever Introduced,  It  is  not  error  for  the  court 
to  withhold  the  question  from  the  Jury. 

There  is  another  reason  why  the  Judgment 
of  the  district  court  ought  not  tQ  be  disturb- 
ed. At  common  law  the  defendant  in  his 
plea  of  autrefois  acquit  was  required  to  set 
out  the  former  Indictment,  together  with  the 
verdict  rendered  thereon,  and  aver  that  he 
and  the  party  named  as  defendant  in  anch 
indictment  were  one  and  the  same  person. 
"If  the  Identity  alike  of  the  parties  and  of- 
fenses were  conceded,  it  became  a  question 
for  the  court  whether  or  not  there  bad  been 
a  former  conviction  or  acquittal."  1  Bishop, 
Crim.  Pro.  814-816.  If  the  record  thus  plead- 
ed, on  its  face,  established  his  former  ac- 
quittal, it  remained  for  the  defendant  to 
prove  the  existence  by  the  reccurd.  This  he 
could  do  by  producing  the  record  itself  or  a 
copy  thereof  duly  certified.  If,  however,  the 
record  pleaded  showed  on  Its  face  that  it 
could  not  operate  as  a  bar,  the  state  demur- 
red to  the  plea,  which  raised  a  question,  of 
law  for  the  court  to  decide,  and.  If  the  identi- 
ty of  the  two  ofltenses  and  the  parties  named 
In  the  two  Indictments  was  denied  by'  the 
state,  a  question  of  fact  was  raised  to  be 
determined  by  the  Jury. 

While  our  practice  is  different  from  that 
of  the  common  law,  the  foregoing  distinc- 
tions between  questions  of  ftict  and  Issues 
of  law  remain  the  same.  Under  our  prac- 
tice the  state  cannot  demur  to  a  plea  of 
autrefois  acquit,  but  must  raise  the  question 
of  the  sufficiency  of  the  record  relied  on  by 
defendant  to  sustain  his  plea,  when  it  i> 
offered  in  evidence,  and  If  it  shows  on  its 
face  that  it  is  not  capable  of  having  the  ef- 
fect claimed  for  It— In  other  words,  of  op- 
crating  as  an  acquittal  of  the  crime  for 
which  the  defendant  is  on  trial— the  state 
may  have  it  rejected  by  objecting  to  its  ad- 
mission in  evidence,  and  the  only  way  the 
question  can  be  brought  to  this  court  for  re- 
view is  by  a  bill  of  exceptions,  as  the  judg- 
ment roll  does  not  contain  the  rulings  of  the 
court  on  the  admission  or  rejection  of  evi- 
dence offered.  This  being  the  practice  In 
this  state,  there  Is  nothing  In  the  record, 
when  the  appeal  is  taken  on  the  Judgment 
roll,  to  advise  this  court  of  the  disposition 
made  of  defendant's  special  plea,  when  the 


Digitized  by 


Google 


Utah) 


STATE  T.  CEEECHLEY. 


389 


record  he  relies  on  has  been  rejected  by  the 
trial  court. 

In  the  absence  of  a  bill  of  exceptions  In 
this  case  showing  error  on  the  part  of  the 
trial  court  in  disposing  of,  or  in  falling  to  dis- 
pose of,  this  question,  error  cannot  be  pre- 
sumed, as  It  is  settled  by  the  great  weight 
of  judicial  authority  that,  unless  error  is 
made  to  appear,  the  presumption  is  in  favor 
of  the  regularity  of  the  proceedings  of  the 
trial  court  People  v.  Kerm,  8  Utah,  268,  30 
Pac.  988:  Elliot,  App.  Proc.  709,  718,  721. 
"If  the  record  does  not  show  what  the  ac- 
tion of  the  court  was,  and  upon  which  it  Is 
based,  and  all  the  material  circumstances 
In  regard  to  it,  it  wlU  be  presumed  to  hare 
been  regular  and  correct.  There  must,  there- 
fore, be  a  record  on  appeal  to  make  these 
facts  appear  to  the  Supreme  Court.  •  •  • 
Such  record  must  contain  everything  neces- 
sary to  make  the  error  apparent.  If  it  ap- 
pear tibat  the  record  does  not  contain  a  com- 
plete account  of  what  took  place  in  the  court 
below,  the  judgment  or  order  will  be  affirm- 
ed." Hayne,  New  Trial  and  Appeal,  285, 
and  cases  cited  in  note. 

And  again,  courts  will  take  Judicial  notice 
of  the  Judgments  and  orders  contained  In 
their  own  records.  Section  3374,  Rev.  St. 
1898;  Woodward  v.  State  (Tex.  Cr.  App.) 
58  S.  W.  135;  George  v.  State  (Neb.)  80  N. 
W.  486.  Therefore  the  presumption  in  this 
case  should  be  that  the  trial  court  took  Judi- 
cial notice  of  Its  Judgment  pleaded  by  de- 
fendant 88  a  former  acquittal,  and  when  of- 
fered. If  It  was  ottered,  examined  it  to  de- 
termine whether  or  not  it  had  that  efFect, 
and,  on  finding  it  to  be  a  Judgment  of  acquit- 
tal of  the  crime  of  grand  larceny,  made  the 
proper  disposition  of  it,  and  of  the  Issue  rais- 
ed by  the  plea. 

The  rule  as  above  stated  is  that  prejudi- 
cial error  must  be  shown  In  order  to  Justify 
a  reversal  of  a  case.  Now,  It  is  manifest 
that  the  defendant  could  not  have  been  prej- 
udiced by  the  failure  of  the  court  to  take 
from  the  Jury  the  question  of  his  former  ac- 
quittal, even  If  we  assume  such  to  be  the 
case,  as  the  Jury  cobld,  so  long  as  the  ques- 
tion was  before  them,  find  for  the  defendant 
on  that  issue.  And  furthermore  this  ques- 
tion was  not  brought  to  the  attention  of  the 
district  court  on  the  motion  for  a  new  trial, 
and  the  court  had  no  opportunity  to  incor- 
porate into  the  record  what  its  rulings  were 
-with  reference  to  the  question  under  consid- 
eration. The  defendant  having  failed  to  re- 
fer to  this  alleged  error  in  his  motion  for  a 
new  trial,  and  having  failed,  as  shown  by 
the  record,  to  Invite  the  court's  attention  to 
it  at  the  time  the  motion  was  considered  and 
disposed  of,  he  ought  not  to  be  heard  to  com- 
plain for  the  first  time  in  this  court.  Jus- 
tice to  the  state  and  fairness  to  the  trial 
court  demand  that  alleged  errors  of  this  char- 
acter, which  do  not  go  to  the  jurisdiction  of 
the  court,  be  brought  to  the  attention  of  the 
lower  court,  and  an  opportunity  afforded  to 


either  supply  the  defect  when  it  can  be  done, 
by  Incorporating  into  the  record  Just  what 
took  place,  or  to  grant  a  new  trial,  and  there- 
by avoid  the  delay  and  expense  of  an  appeal. 

For  the  purpose  of  the  foregoing  obser- 
vations, I  have  assumed  that  the  defendant's 
plea  of  autrefois  acquit,  as  first  entered,  was 
before  the  court  and  undisposed  of  when  the 
case  was  submitted  to  the  jury,  which,  how- 
ever, is  not  the  case. 

The  Constitution  of  the  United  States  and 
of  this  state  declares  that  "no  person  shall 
twice  be  put  in  Jeopardy  for  the  same  of- 
fense." This  same  provision  is  found  in  all 
of  the  state  Constitutions,  and,  while  there 
is  some  conflict  in  the  earlier  cases  as  to 
when  and  under  what  circumstances  a  Jeop- 
ardy attaches  or  is  complete  in  the  first  in- 
stance, the  authorities  all  agree  that  to  con- 
stitute a  second  jeopardy  a  party  must  be 
indicted  or  informed  against  for  the  same 
offense— the  same  criminal  act— for  which  he 
has  already  been  on  trial  before  a  court  of 
competent  Jurisdiction;  and  If  he  desires  to 
avail  himself  of  the  former  Jeopardy  be  must 
plead  it. 

Section  4789,  Rev.  St  1898,  so  far  as  ma- 
terial here,  provides  that  "every  plea  must  ' 
be  oral  and  •  •  •  substantially  In  the 
following  form:  •  •  •  3.  If  he  (the  de- 
fendant) pleads  a  former  conviction  or  ac- 
quittal: 'The  defendant  pleads  that  he  has 
already  been  convicted  (or  acquitted)  of  the 
offense  charged  by  tbe  Judgment  of  the  court 
(naming  it)  rendered  at  (naming  the  place) 
on  the day  of .'  " 

It  w"lll  be  observed  that,  under  the  f(we- 
golng  provision  of  the  statute,  a  defendant, 
in  order  to  avail  himself  ■  of  a  former  ac- 
quittal or  conviction  of  tbe  offense  for  which 
he  is  on  trial,  is  required  to  plead  the  specific 
Judgment  relied  on  by  him  to  sustain  Ills 
special  plea.  This  the  defendant  did.  He 
pleaded  in  bar  a  Judgment  rendered  in  the 
court  before  which  he  was  on  trial,  on  the 
2d  day  of  July,  1902,  a  Judgment  wherein 
be  was  acquitted  of  the  crime  of  grand  lar- 
ceny. He  then  stipulated  "that  the  case  of 
the  State  of  Utah  y.  Moses  Creechley,  char- 
ged with  grand  larceny,  and  which  was  tried 
in  this  court  on  July  1st  and  2nd,  1902,  and 
being  the  same  case  referred  to  in  the  in- 
formation herein."  By  this  stipulation  the 
defendant  abandoned  his  plea  of  former  ac- 
quittal as  completely  as  though  he  had  In 
open  court  withdrawn  it  because  he  In  effect 
changed  his  plea  trom  one  of  former  ac- 
quittal of  the  crime  of  perjury,  for  which 
he  was  on  trial,  to  one  of  former  acquittal 
of  the  crime  of  grand  larceny.  He  now  al- 
leges as  error  the  failure  of  tbe  court  to  sub- 
mit the  question  of  his  acquittal  of  the  crime 
of  grand  larceny  to  the  Jury.  This  is  the 
principal  question  relied  upon  by  defendant 
on  this  appeal,  and  the  only  one  of  this  char- 
acter that  can  be  predicated  upon  .the  record 
in  this  case. 

I  am  therefore  decidedly  of  the  opinion  that 
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the  court  did  right  in  ignoring  the  plea,  as 
it  was,  in  effect,  clianged  by  the  stipulation, 
as  it  raised  no  issue  that  could  in  any  way 
affect  the  rights  of  the  defendant,  and  that 
the  judgment  of  the  trial  court  ought  to  be 
affirmed. 

(32  Colo,  im 

PEOPLE   ex   rel.   DU   BOIS  r.   DISTRICT 
COURT  OF  ARAPAHOE  COUNTY  et  al. 

(Supreme  Court  of  Cotorado.     Feb.   1,  1804.) 

SUPREME     COURT  —  MANDATE  —  RETRIAL  — 

AMENDMENTS— EKKOK— REMEDY 

— MANDAAli;S. 

1.  Where  the  question  whether  the  pleadiug* 
could  be  amended  ou  the  issues  remiiuded  lor 
retrial  by  the  Supreme  Court  was  uot  before 
the  Supreme  Court,  the  act  of  the  trial  court  iu 
permitliug  amended  pleadiugs,  iujectiug  uew 
quesitious  iuto  the  case,  aud  bringuig  iu  uew 
parties  is  not  a  disobedieucc  of  the  mandate 
of  the  Supreme  Court. 

2,  Where  a  cause  is  remanded  for  retrial  on 
«ertaiu  dcsisuated  issues,  the  remedy  for  error 
of  the  trial  court  iu  pcrmittiug  the  tiliug  of 
ameuded  plcudiugs,  iujectiug  uew  questiuus, 
and  bringing  iu  new  parties  is  uot  by  man- 
damus, but  appeal  or  error. 

Mandamus  by  the  people,  on  the  relation 
of  Bradford  H.  Du  Bois,  against  the  district 
court  of  Arapahoe  county  and  others.  Writ 
denied. 

Stuart  &  Murray,  for  petitioners.  T.  J. 
O'Dounell  and  L.  F.  Twitchell,  for  respond- 
ents. 

PER  CURIAM.  Du  Bois  v.  Bowles,  30 
Colo.  44,  09  Pac.  1067,  was  remanded  for  trial 
upon  certain  designated  issues.  In  the  court 
where  the  cause  is  now  pending,  application 
was  made  on  the  part  of  defendant  Bowles 
for  leave  to  file  an  amended  answer.  Over 
the  objection  of  plaintiffs,  this  amendment 
was  permitted.  Plaintiffs  contend  that  the 
amendment  changes  the  issues  remanded  for 
trial,  in  that  new  questions  are  injected  into 
such  issues,  and  new  parties  brought  in,  aud 
they  now  apply  to  this  court  for  a  writ  of 
mandamus,  directing  the  court  to  try  such 
issues  as  made  by  the  pleadings  when  judg- 
ment was  entered  here.  It  is  the  duty  of 
trial  courts  to  yield  obedience  to  the  mandates 
of  this  court,  and  in  proper  cases  they  may 
be  compelled  to  do  so  by  mandamus;  but 
the  case  stated  by  petitioners  is  not  of  that 
character,  for  the  reason  that  the  trial  court 
is  not  disobeying  our  mandate.  The  question 
of  whether  or  not  the  pleadings  could  be 
amended  on  the  Issues  remanded  for  trial 
was  not  before  us.  Nothing  was  said  on  that 
subject.  Whether  or  not  such  an  amendment 
is  permissible  is  an  open  question,  so  far 
as  any  mandate  of  this  court  is  concerned, 
within  the  jurisdiction  of  the  trial  court  to 
determine.  If  it  has  erred  In  allowing  the 
amendment,  that  question  cannot  be  tested 
by  mandamus.  Mandamus  lies  to  compel  a 
subordinate  court  to  exercise  its  jurisdiction, 
but  not  to  correct  errors  committed  in  the 
exercise-  of  such  jurisdiction.    People  ex  rel. 


V.  District  Court,  18  Colo.  500,  33  Pac.  162; 
People  ex  rel.  v.  District  Court,  14  Colo.  396, 
24  Pac.  200;  State  ex  rel.  v.  King,  32  Fla. 
410,  13  South.  891;  Em  parte  Whitney,  13 
Pet.  407,  10  L.  Ed.  221. 

On  behalf  of  petitioners  it  is  claimed  that 
if  they  yiefd  to  tlie  order  of  the  district  court 
in  permitting  the  amendment,  and  make  new 
issues,  then  they  would  waive  their  right  to 
have  the  question  of  the  alleged  error  of  the 
district  court  in  allowing  such  amendment 
reviewed.  This  view  is  not  tenable.  If  the 
district  court,  in  retrying  the  Issues  remand- 
ed, commits  error,  such  action,  if  exceptions 
are  duly  preserved,  may  be  reviewed  on  ap- 
peal or  error.  People  v.  District  Court,  29 
Colo.  305,  08  Pac.  221. 

Writ  denied,  and  proceeding  dismissed. 


(32  Colo.  1) 
PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  v. 
KELSEY.» 

(Supreme  Court  of  Colorado.     Dec.  7,   1903.) 

ATTORNEYS— DISBARMENT— EVIDENCE— 
SUFFICIENCY. 

1.  In  proceedings  for  the  disbarment  of  an 
attorney  on  the  charge  that  be  had  failed  to 

Eay  over  the  proceeds  of  a  claim  collected  by 
im,  and  that  he  retained  money  sent  to  him 
by  a  client  for  the  purpose  of  redeeming  the 
clieut's  land  from  a  tax  sale,  evidence  con- 
sidered, and  held  sufficient  to  prove  the  charge 
beyond  a  reasonable  doubt,  authorizing  his  dis- 
barment. 

Original  proceeding  by  the  people,  on  the 
relation  of  the  Colorado  Bar  Association,  for 
the  disbarment  of  W.  D.  Kelsey.    Disbarred. 

C.  C.  Post,  Atty.  Gen.,  George  P.  Steele,  and 
Frank  E.  Gove,  for  petitioner.  T.  J.  O'Don- 
ncll,  Milton  Smith,  and  W.  D.  Kelsey,  for  re- 
spondent. 


CAMPBELL,  C.  J.  The  information  char- 
ges the  defendant  with  five  separate  acts  of 
misconduct  for  which  his  disbarment  is  ask- 
ed. As  the  evidence  is  confined  to  the  first 
two,  only  these  will  be  considered. 

1.  In  i8i)3  the  respondent  received  a  claim 
for  collection,  the  proceeds  of  which  were  re- 
ceived from  the  debtor  but  not  paid  over  to 
the  creditor.  Respondent  acknowledges  that 
the  account  was  paid  to  him,  and  his  defense 
Is  that,  under  the  Instruction  of  an  attorney 
from  whom  he  received  the  account,  he  paid 
the  proceeds  to  the  cashier  of  a  local  bank. 
Respondent,  though  filing  an  answer  in  which 
this  defense  is  set  up,  did  not  give  any  testi- 
mony at  the  bearing,  althotigh  he  had  abun- 
dant opportunity  to  do  so.  The  deposition 
was  taken  of  the  cashier  who  was  named  in 
the  answer  as  the  one  to  whom  the  money 
was  paid,  and  he  denies  that  any  such  pay- 
ment was  made  to  him.  The  depositions  of 
other  witnesses  were  taken,  and  they  contra- 
dicted the  material  allegations  of  the  answer. 
There  not  being  a  particle  of  evidence  in  be- 

•Rehearlng  denied  February  1,  1904. 
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half  of  respondent  to  negative  tlie  positive 
evidence  In  behalf  of  petitioner,  and  the  oir- 
cumstances  all  tending  to  substantiate  the 
charge,  \re  cannot  do  othervrlse  than  bold  that 
It  has  been  proved  beyond  any  reasonable 
donbt 

2.  A  second  ground  relied  upon  Is  that  re- 
spondent received  from  a  client  the  sum  of 
?31  which  was  sent  to  pay  taxes.  The  an- 
swer admits  the  receipt  of  the  money,  and 
says  that  It  was  sent  for  the  purpose  of  re- 
deeming the  client's,  land  from  a  tax  'sale, 
with  the  understanding  that  such  amount 
would  be  sufficient  for  that  purpose,  provided 
the  county  held  the  certificate  Issued  upon 
the  same,  and  would  accept  It  in  settlement 
of  the  taxes  dufe.  The  answer  proceeds  to 
state  that  subsequent  Investigation  disclosed 
the  fact  that  not  the  county,  but  an  indi- 
vidual, held  the  certificate,  and  that  redemp- 
tion could  not  be  made  for  less  than  the  full 
amount  received;  and  after  repeated  unsuc- 
cessful efiforts  by  respondent  to  effect  a  re- 
demption for  that  amount,  and  it  becoming 
impossible  to  use  the  money  for  the  purpose 
for  which  it  was  sent,  be  sent  to  his  client 
a  personal  check,  drawn  on  a  local  bank  of 
the  town  where  he  lived,  for  the  sum  there- 
tofore received,  which  check  was  not  pre- 
sented for  about  one  month  after  it  was 
drawn,  and  when  so  presented  payment 
thereof  was  refused  by  the  bank  upon  which 
St  was  drawn  on  account  of  such  delay;  and 
protest  for  nonpayment  was  duly  made.  He 
says  that  at  the  time  the  check  was  issued, 
and  at  all  times  thereafter  until  It  was  pre- 
sented, he  had  funds  on  deposit  with  the 
bank  more  than  snfflclont  to  pay  it,  and  that 
it  would  have  been  paid  if  presented  within 
a  reasonable  time;  and  when  It  was  present- 
ed, after  the  lapse  of  an  unreasonable  time, 
be  says  that  he  was  absent  from  home,  and 
did  not  return  until  about  two  weeks  there- 
after, when  he  was  informed  that  the  check 
had  been  presented  and  payment  refused, 
nnd  he  says  that  he  then  went  to  the  bank  to 
pay  the  original  amount  of  the  check,  but  re- 
fused to  pay  the  protest  fee,  as  he  considered 
protest  mmecessary.  He  further  says  that 
bis  client  has  not  demanded  the  payment  of 
the  original  sum  received,  but  that  he  (re- 
spondent) has  at  all  times  been,  and  now  Is, 
ready  to  pay  the  same  upon  the  siirrender  of 
his  former  check.  In  support  of  this  answer 
respondent  offered  no  evidence  whatever,  al- 
though full  opportunity  was  afforded.  The 
evidence  of  petitioner  shows  that  the  certifi- 
cate of  sale  was  held  by  the  county,  and  not 
by  a  private  Individual,  and  that,  during  the 
negotiations  by  respondent  with  the  county 
commissioners  looking  to  a  redemption,  he 
was  acting  not  only  as  county  attorney  for 
the  county,  but  as  attorney  for  a  taxpayer 
seeking  to  redeem  from  a  tax  sale  made  by 
the  county  which  held  the  certificate,  and  for 
a  sura  less  than  that  which  the  statute  au- 
thorized the  county  to  demand.  It  also  ap- 
pears that  respondent.  Instead  of  being  absent 


for  two  weeks  after  the  presentation  of  the 
check  at  the  bank,  was  at  his  home  not  more 
than  three  days  thereafter,  and  then  and 
therp  wrote  a  letter  to  his  client  with  refer- 
ence to  the  business  in  band.  Between  the 
time  "when  the  check  was  given  and  the  Insti- 
tution of  these  proceedings  respondent  had 
about  two  years  within  which  to  pay  to  his 
client  the  original  amount  received  by  him, 
but  did  not  do  so.  The  excuse  given  by  bis 
counsel,  that  his  refusal  to  repay  the  amount 
due  was  because  of  a  dispute  over  the  pro- 
test fees.  Is  not  sustained.  Even  if  respond- 
ent could  not  be  held  to  the  payment  there- 
of, he  certainly  should  have  promptly  return- 
ed to  his  client  the  money  received,  when  he 
ascertained  that  It  could  not  be  used  for  the 
purpose  for  which  It  was  sent.  This  he  has 
not  done. 

The  aflegations  of  the  complaint  are  clear- 
ly pix)Ten,  and  the  answer.  If  its  allegations 
are  admitted,  does  not  furnish  an  excuse  to 
respondent  for  retaining  his  client's  money. 
In  arriving  at  this  conclusion  we  have  not  en- 
forced any  harsh  rule  against  respondent,  but 
have  given  him  the  benefit  of  every  doubt. 
Indeed,  the  uncontradicted  positive  evidence, 
coupled  with  the  fact  that  respondent  did  not 
see  fit  to  testify  In  his  own  behalf,  and  his 
failure  to  avail  himself  of  the  frequeut  op- 
portunities which  the  court  gave  him  to  sus- 
tain his  defense,  compel  the  court,  much  as  it 
dislikes  to  do  so,  to  hold  that  these  charges 
have  been  sustained,  and  to  enter  a  judgment 
striking  respondent's  name  from  the  roll  of 
attorneys  of  this  court.  In  this  conclusion 
my  Brother  STEELE  concurs,  but,  notwith- 
standing the  numerous  defaults  of  respond- 
ent, he  thinks  respondent  should  have  been 
given  still  further  opportunity  to  testify. 

Respondent's  name  will  be  stricken  from 
the  roll  of  attorneys  of  this  state. 

GABBEUT,  J.,  though  hearing  the  oral  ar- 
gument, did  not  participate  In  the  decision. 


(32  Colo.  102) 
PLATTE  VAU.ET  IRR.  CO.  v.  CENTRAL 
TRUST  CO.  et  al. 

(Supreme  Court  of  Colorado.     Oct.   5,   1903.) 

IRRIGATION— WATER  RIGHTS— RES  JUDICATA— 
ABANDONMENT  —  ENLARGED  USE  —  BURDEN 
OF  PROOF— SUFFICIENCY  OF  EVIDENCE— UN- 
AUTHORIZED USE— CERTAINTY  OF  PROOF- 
TRIAL  COURT'S  MISCONCEPTION  OF  ISSUES- 
REVIEW  OF  EVIDENCE. 

1.  Adjudication  proceedings  awarding  prior- 
ities to  water  for  irrigation  porposes  are  res 
jndicata  of  the  volume  awarded  to  a  certain 
ditch,  so  that  the  question  of  abandonment 
thereof  is  limited,  iu  subsequent  litigation  be- 
tween the  grantees  of  the  parties,  to  acts  sub- 
semiently  done. 

2.  Evidence  in  a  suit  for  an  injunction  to  re- 
strain the  >unlawful  diversion  of  water  to  an  ir- 
rigating ditch  licUl  sufficient  to  su.stnin  a  finding 
that  defendants  had  not  abandoned  the  priori- 
ties in  a  certain  volume  of  water  previously 
awarded  to  their  ditch. 

3.  The  burden  of  proof  is  .on  a  plaintiff  seek- 
ing to  enjoin  the  diversion  of  water  by  au  ir- 
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rf^atioD  ditch  to  show  an  abandonment  of  the  I 
priorities  previously  awarded  thereto.  I 

4.  In  an  action  to  restrain  the  diversion  of 
water  by  an  irrigating  ditcli,  the  plaintiff,  to 
ahow  an  increased  use  by  defendants,  intro- 
doced  testimony  that  the  acreage  actually  irri- 
gated was  in  excess  of  that  Irrigated  before 
the  ditch  was  extended  and  enlarged.  It  ap- 
peared, however,  tliat  defendants  liad  an  in- 
dependent appropriation  of  water  from  the  riv- 
er, and  had  conserved  further  water  by  means 
of  a  seepage  ditch.  Beld  insufficient  to  estab- 
lish the  use  of  au  enlarged  quantity  of  water, 
as  claimed. 

5.  The  burden  of  proof  is  on  a  plaintiff  seek- 
ing to  restrain. an  enlarged  use  of  water  by  an 
irrigating  ditch  to  show  such  enlarged'  use. 

6.  Plaintiff,  suing  to  restrain  the  unauthor- 
ized ose  of  water  by  the  owners  of  an  irrigating 
ditch  having  priorities  to  irrigate  remote  lands, 
trom  wUch  no  seepage  returned  to  the  river, 
cannot  secure  relief  in  the  absence  of  testimony 
from  which  the  diminution  in  the  amount  of 
aeepage  due  to  such  use  can  be  ascertained 
wiOi  reasonable  certainty. 

7.  Plaintiff  sued  to  restrain  the  diversion  of 
water  by  the  owners  of  an  irrigating  ditch  hav- 
ing priorities,  on  the  theory  of  abandonment 
thereof,  subsequent  enlarged  use,  and  wrong- 
ful application  to  remote  lands.  In  deciding 
against  plaintiff,  the  court  announced  that  it 
did  not  appear  that  defendants  were  using  more 
than  the  volume  of  water  representing  their 
priorities.  Held,  that  this  announcement  would 
not  warrant  a  review  of  the  findings,  made  on 
conflicting  testimony,  on  the  theory  that  the 
trial  court  had  misconceived  the  Issues;  it  ap- 
pearing that  evidence  on  all  the  issues  was  re- 
ceived without  objection,  and  that  plaintiff  had 
tendered  to  the  court  for  its  approval  findings 
favorable  to  himself  on  all  of  these  issues, 
which  the  court  had  rejected. 

Appeal  from  District  Court,  Arapahoe 
County;   Booth  M.  Malone,  Judge. 

Action  by  the  Platte  Valley  Irrigation  Com- 
pany against  the  Central  Trust  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Affirmed. 

Jns.  W.  McCreery,  for  appellant  Cbas.  D. 
Todd,  R.  D.  Thompson,  Talbot,  Denison  & 
Wadley,  and  S.  A.  Osbom,  for  appellees. 


GABBERT,  J.  By  adjudication  proceed- 
ings had  in  1883,  the  Kvans  Ditch,  No.  2, 
and  the  Hewes  &  Cook  Ditch,  were  each 
awarded  priorities  to  water  from  the  South 
Platte  river  for  the  purpose  of  Irrigation. 
The  priorities  awarded  the  Hewes  &  Cook 
Ditch  are  in  advance  of  those  awarded  the 
Evans  Ditch.  The  appellant  has  succeeded 
to  the  ownership  of  the  latter  ditch  and  its 
priorities.  Appellees,  except  the  officials 
named,  are  the  tenants  in  common  of  the 
Hewes  &  Cook  Ditch  and  its  priorities.  In 
April,  1000,  appellant  brought  an  action 
against  the  appellees  to  restrain  them  from 
the  alleged  unlawful  diversion  and  tise  of 
water  through  the  Hewes  &  Cook  Ditch. 
The  complaint,  according  to  the  contention  of 
plaintiff,  was  framed  upon  the  theory  (1) 
that  there  had  been  a  partial  abandonment  of 
tne  priorities-  awarded  the  Hewes  &  Cook 
Ditch;  (2)  an  enhirged  use  of  such  priori- 
ties; and  (3)  that  the  change  of  place  of  use 
made,  or  proposed  to  be  made,  by  the  West- 


ern Ditch  &,  Land  Company,  of  the  undivid- 
ed one-half  of  the  appropriations  awarded  the 
Hewes  &  Cook  Ditch,  which  that  company 
DOW  owns,  injuriously  affected  the  rights  of 
the  plaintiff.  The  issues  on  these  questions 
were  determined  in  favor  of  the  appellees; 
and  plaintiff  brings  the  case  here  for  review 
on  appeal. 

We  shall  first  consider  the  question  of  the 
alleged  partial  abandonment  of  the  priori- 
ties awarded  the  Hewes  &  Cook  Ditch.  It 
is  contended  by  counsel  for  plaintiff  that  the 
evidence  established  such  abandonment,  and 
that  the  defendants  who  now  claim  the  right 
to  the  use  of  the  water  represented  by  the 
priorities  awarded  that  ditch  should  be  lim- 
ited In  their  diversion  to  that  portion  which 
has  not  been  abandoned.  The  volume  of  the 
priorities  awarded  the  Hewes  &  Cook  Ditch 
In  the  adjudication  proceeding  must  be 
treated  in  this  action  as  res  adjudicata,  and 
none  of  the  facts  upon  which  that  award 
was  predicated  can  be  Inquired  Into  for  the 
purpose  of  determining  the  question  under 
consideration.  The  Boulder  &  Weld  Co.  D. 
Co.  T.  The  Lower  Boulder  D.  Co.,  22  Colow 
115,  43  Pac.  640;  Water  Supply  &  Storage 
Co.  T.  Larimer  &  Weld  I.  Co.,  24  Colo.  322, 
51  Pac.  496.  46  L.  R.  A.  322.  So  that  the 
question  of  abandonment  must  be  limited  to 
those  acts  on  the  part  of  defendants  who 
now  own  the  Hewes  &  Cook  Ditch  priorities, 
and  their  grantors,  which  occurred  subse- 
quent to  the  decree  entered  In  the  adjudlca- 
^OD  proceedings. 

On  the  part  of  the  plaintiff.  It  la  contended 
that  the  abandonment  in  question  took  place 
between  the  date  of  the  conclusion  of  the 
adjudication  proceedings  and  the  year  1891, 
or  during  a  period  covering  about  11  years. 
This  contention  is  based  principally  upon  non- 
user  during  this  time,  or  that  for  this  period 
there  had  been  but  a  small  part  of  the  toI- 
tune  represented  by  the  priorities  of  the 
Hewes  &  Cook  Ditch  beneficially  applied  to 
the  irrigation  of  lands.  For  the  purpose  of 
establishing  this  claim,  testimony  was  Intro- 
duced by  plaintiff  touching  the  capacity  of 
the  ditch  during  that  period,  the  acreage  Ir- 
rigated by  water  diverted  through  that  chan- 
nel, and  the  quantity  of  water  necessary  for 
that  purpose;  tending  to  prove  that  but  a 
small  portion  of  the  priorities  awarded  had 
actually  been  used,  or  that  during  this  period 
there  had  been  an  excessive  use  of  such  prior- 
ities. Defendants  also  introduced  testimony 
on  this  subject  which  tended  to  prove  that, 
between  the  years  named,  the  capacity  of 
the  ditch  was  such,  and  the  acreage  under  It 
Irrigated  was  sufficient,  taking  into  consid- 
eration its  character,  that  the  full  volume  of 
the  priorities  awarded  their  ditch  was  an- 
nually diverted  and  appled.  On  testimony  of 
this  character,  conflicting  as  It  Is,  we  can- 
not disturb  the  finding  or  conclusion  of  the 
trial  court  that  there  bad  been  no  abandon- 
ment on  the  part  of  the  defendants  or  their 
grantors,  and  it  can  be  of  no  advautase  to 
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more  than  briefly  review  some  of  its  most 
salient  features. 

Ditches,  the  capacity  of  which  was  meas- 
Tired  by  witnesses  on  behalf  of  plaintlfr,  it 
Is  claimed  by  those  testifying  for  defendants, 
were  but  laterals  of  the  Hewes  &  Cook  Ditch 
proper.  This  ditch,  according  to  some  of  the 
witnesses  for  defendants,  was  constructed 
in  part  through  what  Is  termed  "Hall  Creek," 
an  old  or  overflow  channel  of  the  river,  into 
which  water  was  diverted  from  the  main 
stream  through  a  head  gate  of  sutUclent  ca- 
pacity to  carry  the  volume  representing  the 
priorities  awarded.  According  to  the  testi- 
mony introduced  by  defendants,  that  volume, 
or  some  part  of  it,  was  from  time  to  time 
passed  through  this  head  gate,  as  the  neces- 
sities for  its  use  required;  that  from  this 
part  of  the  ditch  laterals  were  constructed, 
throngb  which  the  water  was  distributed; 
and  that,  for  the  purpose  of  Irrigating  natural 
meadow  lands  lying  under  It,  dams  were  pla- 
ced in  that  part  of  the  old  channel  utilized 
as  a  ditch,  by  means  of  which  the  water  was 
caused  to  overflow  these  lands,  which,  on  ac- 
count of  the  thin  soli,  >  underlaid  with  sand 
and  gravel,  required  a  great  deal  of  water. 
This  testimony  is  certainly  sufficient  to  sus- 
tain the  conclusion  of  the  trial  court  that 
abandonment  for  failure  to  use  the  water  in 
question  was  not  established.  The  burden  of 
proof  was  upon  the  plaintiff  to  establish  the 
alleged  abandonment.  Hall  v.  Lincoln,  10 
Colo.  App.  360,  50  Pac.  1047. 

The  enlarged  use  of  water  through  the 
Hewes  &  Cook  Ditch,  of  which  plaintiff  com- 
plains. Is  based  principally  upon  the  as- 
sumption that  the  greater  portion  of  the  pri- 
orities awarded  that  ditch  had'  been  aban- 
doned. It  Is  not  claimed  that  more  water 
than  that  representing  the  priorities  of  the 
ditch  Is  being  conducted  through  that  chan- 
nel, and,  as  no  portion  of  these  priorities 
has  been  abandoned,  the  only  ground  upon 
which  plaintiff  can  rest  an  alleged  enlarged 
use  is  that  more  lands  are  now  being  ir- 
rigated than  formerly  through  water  sup- 
plied by  the  Hewes  &  Cook  Ditch,  which 
has  been  extended  and  enlarged  by  tlte 
Western  Ditch  &  Land  Company.  It  may 
appear  from  the  testimony  tbat  the  acreage 
actually  irrigated  under  this  extension  and 
enlargement  and  that  Irrigated  under  the 
Hewes  &  Cook  Ditch,  as  it  originally  exist- 
ed. Is  in  excess  of  the  acreage  Irrigated  be- 
fore that  ditch  was  extended  and  enlarged; 
but  It  also  appears  that  the  Western  Ditch 
Sc  Land  Company  has  an  Independent  appro- 
priation of  100  feet  from  the  river,  which  Is 
utilized  in  time  of  high  water,  and  has  con- 
served some  25  feet  by  means  of  a  seepage 
ditch.  The  water  from  both  these  sources 
Is  applied  upon  lands  under  the  Hewes  & 
Cook  Ditch  as  extended,  so  that  the  claim 
of  appellant  that  a  large  additional  acreage 
is  being  Irrigated  by  means  of  the  priorities 
originally  awarded  the  Hewes  &  Cook  Ditch 
is  not  borne  out  by  the  record.    It  was  cer- 


tainly incumbent  upon  appellant,  Ik  order 
to  establish  the  alleged  enlarged  use  of  these 
priorities,  to  prove  in  some  appropriate  way 
that  a  greater  quantity  of  water,  measured 
either  by  volume  or  time,  than  these  priori- 
ties were  entitled  to,  was  being  diverted. 
The  mere  fact  that  an  additional  acreage 
was  being  supplied  with  water  from  these 
priorities  was  not  sufficient  to  establish  the 
Issue  of  an  enlarged  use,  when  it  appeared 
that  this  same  acreage  was  also  supplied 
from  other  sources. 

In  support  of  the  claim  of  plaintiff  tliat 
the  change  of  place  of  use  by  the  Western 
Land  &  Ditch  Company  of  its  share  of  the 
priorities  awarded  the  Hewes  &  Cook  Ditch, 
to  which  it  has  succeeded,  injuriously  af- 
fects Its  rights.  It  is  contended  that  the  wa- 
ter thus  represented  is  applied  to  lands  lo- 
cated at  a  greater  distance  from  the  river 
than  those  upon  which  such  water  was  for- 
merly applied,  and  therefore  less  water  Is 
returned  to  the  stream  by  way  of  seepage. 
While  it  may  be  true  tbat  the  application  of 
water  through  the  extension  of  the  Hewes 
&  Cook  Ditch  made  by  the  Western  Land 
&  Ditch  Company  is  upon  lands  so  located 
that  the  seepage  water  will  not  find  its  way 
as  quickly  or  in  as  great  quantity  to  the  riv- 
er as  formerly,  the  evidence  is  too  indefinite 
fr6m  which  to  determine  with  any  degree  of 
certainty  what  the  difference  In  this  respect 
may  be.  Judgments  affecting  substantial 
rights  cannot  be  predicated  upon  mere  con- 
jecture; so  that,  if  It  should  be  conceded 
that  the  seepage  returned'  to  the  river  has 
been  lessened  because  of  the  use  of  water 
upon  lands  other  than  those  to  which  It 
was  originally  applied,  and  that  this  Is  a 
matter  of  which  plaintiff  may  complain,  no 
relief  could  be  granted  it  on  this  account, 
in  the  absence  of  testimony  from  which  such 
difference  could  be  ascertained  with  a  rea- 
sonable degree  of  certainty. 

Counsel  for  appellant  concede  that  the  is- 
sues made  by  the  pleadings  were  decided 
upon  conflicting  testimony,  and  that  ordi- 
narily such  findings  could  not  be  disturbed 
on  appeal,  but  contend  that  this  rule  does  not 
apply,  for  the  reason  that  the  court,  in  de- 
ciding the  case,  announced  that  It  did  not 
appear  the  owners  of  the  Hewes  &  Cook 
Ditch  were,  using  more  than  the  volume  of 
water  representing  the '  priorities  decreed  to 
It;  and  hence,  it  is  argued,  the  court  failed 
to  consider  the  testimony  bearing  upon  the 
litigated  questions  of  fact,  and  misconceived 
the  real  Issues  in  the  case.  This  contention 
is  not  sustained  by  the  record.  At  the  con- 
clusion of  the  trial,  counsel  for  appellant 
tendered  to  the  court  for  Its  approval  what 
he  conceived  should  be  the  findings  of  fact 
from  the  testimony,  and  the  decree  to  be 
based  thereon,  which  the  court  refused  to 
adopt.  These  proposed  findings  were  sub- 
stantially to  the  effect  that  the  greater  por- 
tion of  the  priorities  awarded  the  Hewes  & 
Uook  Ditch  had  been  abandoned;    that  the 
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lands  to  wUlch  these  priorities  were  applied 
ut  the  time  of  the  adjudication  proceedings 
were  so  situate  with  reference  to  the  river 
that  surplus  water  applied  to  them  readily 
found  its  way  back  to  the  streabi;  that  the 
diversion  of  such  priorities  through  the 
Hewes  &  Cook  Ditch,  as  extended,  was  un- 
lawful and  injurious  to  appellant;  and  that 
these  priorities  were  being  applied  to  an 
enlarged  use  to  its  injury.  The  court  found 
the  issues  generally  in  favor  of  the  defend- 
ants. These  Issues— so  counsel  for  appellant 
claims— presented  the  questions  of  abandon- 
ment, enlarged  use,  and  injury  to  appellant 
by  reason  of  a  change  of  place  of  use.  Tes- 
timony was  received  pro  and  con  on  these 
subjects  without  objection.  So  it  would  ap- 
pear from  the  action  of  the  court  in  receiv- 
ing the  testimony,  in  refusing  to  find  in  fa- 
vor of  the  appellant  on  the  issues  tendered 
by  its  pleadings,  and  in  finding  in  favor  of 
the  defendants  on  these  questions,  that  the 
real  theory  of  the  case,  as  well  as  the  vital 
questions  Involved,  were  fully  understood 
and  passed  upon. 

The  Judgment  of  the  district  court  will 
stand  affirmed.    Afflmied. 


(32  Colo.  168) 

PEOPLE  ex  rel.  COLORADO  BAR  ASS'N 
v.  ESSINGTON. 

(Supreme  Court  of  Colorado.     Feb.   1,  1904.) 

ATTORNEYS— DISBARMENT  —  EVIDENCE  —  SUF- 
FICIENCY—REINST  ATBMENT. 

1.  Where,  subsequeut  to  the  admission  to  the 
bar,  an  attorney  is  guilty  of  such  conduct  that 
he  no  longer  possesses  the  qualifications  neces- 
sary to  admit  him.  he  should  be  disbarred. 

2.  On  proceedings  (or  the  disbarment  of  de- 
fendant, charged  with  appropriating  to  his  own 
use  a  part  of  the  money  received  from  a  third 
person  (or  the  purpose  of  loaning  on  chattel 
security,  and  property  pledged  as  security  (or  a 
loan  o(  a  part  of  the  money,  and  with  furnish- 
ing to  the  third  person  a  false  statement  o( 
alleged  loons,  defendant's  partner  admitted  the 
misappropriation  of  the  money,  and  stated  that 
dpfeudant  appropriated  a  part  of  it,  and  pawned 
the  property  received  as  security  (or  the  loan 
made,  and  used  the  money  so  obtained.  With 
respect  to  the  pawning  o(  the  property,  a  wit- 
ness corroborated  the  partner.  Defendant  stat- 
ed that  his  partner,  against  liis  protest,  pawned 
the  property,  and  that  he  accepted  part  o(  the 
money.  Detendant  further  stated  that  ho  had 
no  knowledge  of  the  fraudnlent  character  of 
the  statement  given  the  third  person.  Defend- 
ant also  testified  that  his  evidence,  given  in  the 
proceedings  to  disbar  his  partner,  that  he  had 
consented  to  the  use  of  $20  of  the  money  re- 
<-eived  from  the  third  person,  was  incorrect. 
Held  sutlident  to  warrant  the  disbarment  of 
defendant. 

3.  The  same  authority  that  empowers  the 
Supreme  Court  to  disbar  attorneys  gives  to  the 
court  power  to  reinstate  them. 

4.  Where,  in  proceedings  to  disbar  an  attor- 
ney on  the  ground  that  he  had  appropriated  to 
his  own  use  a  part  of  the  money  received  from 
a  third  person  (or  the  purpose  of  loaning  on 
chattel  security,  and  proiHTty  i)ledBod  as  se- 
curity (or  a  loan  of  a  part  o(  such  money,  the 
evidence  warranted  his  disbarment,  but  also 
showed  that   he  was  admitted  to  the  bar  of 

\  3.  See  Attorney  and  Client,  vol.  6,  Cent.  Dig.  {  84. 


another  state  before  the  Civil  War,  that  he 
entered  the  tJnion  Army  and  served  more  than 
(our  years,  that  he  had  resided  in  the  state  (or 
15  years,  and  that  his  conduct  had  been  ex- 
emplary except  in  the  instances  charged,  the 
court,  as  an  act  of  judicial  clemency,  will  re- 
instate him  as  a  member  of  the  bar. 

Original  proceedings  by  the  people,  on  the 
relation  of  the  Colorado  Bar  Association,  for 
the  disbarment  of  John  M.  Essington.  Dis- 
barred and  reinstated. 

N.  C.  Miller,  Atty.  Gen.,  and  Albert  K. 
Orler,  for  petitioner.  S.  El  Browne,  J.  ▲. 
Fowler,  and  H.  T.  Sales,  for  respondent 

STEELE,  J.  The  information  charges  that 
the  respondent,  while  engaged  in  the  prac- 
tice of  law  in  the  city  of  Denver,  with  one 
Michael  Waldron,  under  the  firm  name  of 
Essington  &  Waldron,  received  from  one 
Dimock  Bruce  the  sum  of  about  $350  for  the 
purpose  of  loaning  upon  chattel  security. 
That  the  said  respondent  appropriated  a  large 
sum  thereof  to  bis  own  use.  That  of  the 
moneys  so  received  by  said  firm  a  loan  of 
$40  was  made  to  one  Annie  Watson,  and 
that  as  security  a  gold  chain  was  deposited 
with  the  firm.  That  the  respondent,  with- 
out the  knowledge  or  consent  of  the  said 
Bruce,  appropriated  the  said  chain  to  tiis 
own  use,  and  caused  the  same  to  be  pawned 
at  a  pawnshop  in  the  city  of  Denver  for  the 
sum  of  $25,  and  that  the  respondent  appro- 
priated the  said  $25  to  bis  own  use.  That 
the  respondent  caused  to  be  made  out  and 
furnished  to  said  Bruce  a  false  and  fraudu- 
lent statement  of  alleged  loans  of  money, 
with  intent  to  Receive  and  mislead  said 
Bruce,  and  that  said  statement  represented 
that  a  loan  of  $150  had  been  made  to  one 
Thomas  Clark,  and  that  a  loan  of  $50  had 
been  made  to  one  Mrs.  Ferguson.  That  Clark 
and  Ferguson  were  fictitious  persons,  that 
loans  were  never  made  to  them,  and  that 
the  representations  were  so  made  by  the  re- 
spondent to  said  Bruce  for  the  purpose  of 
deceiving  and  misleading  him,  and  of  cov- 
ering up  and  accounting  for  the  money  there- 
tofore appropriated  by  the  respondent  to  his 
own  use. 

In  the  case  of  People  v.  Waldron,  64  Pac. 
186,  which  resulted  in  the  disbarment  of 
Waldron,  the  respondent  testified  that  be  bad 
consented  to  the  use  of  $20  belonging  to 
Bruce  in  the  payment  of  his  firm's  oflSce 
rent.  In  his  testimony  in  this  case  he  says 
his  testimony  concerning  the  use  of  money 
in  payment  of  rent  was  incorrect,  and  that 
he  did  not  so  consent.  Waldron  admits  the 
misappropriation  of  funds  l>elonglng  to 
Bruce,  and  says  that  the  respondent  appro- 
priated to  his  own  use  a  large  portion  of  the 
money  belonging  to  Bruce;  that  the  respond- 
ent caused  the  chain  deposited  as  security 
for  the  Watson  loan  to  be  pawned,  and  used 
the  money  so  borrowed.  With  respect  to  the 
pawning  of  the  chain,  the  witness  Gavin  cor- 
roborated Waldron.  The  respondent  says 
that  Waldron,  against  his  protest,  pawned 
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the  clialn,  and  that  he  accepted  from  Wald- 
ron  $5  of  the  money.  Waldron  testifies  that 
the  statement  given  Bruce  was  submitted  to 
the  respondent,  and  that  the  respondent 
knew  that  the  statement  was  false  and  fraud- 
ulent. The  respondent  says  that  he  did  not 
know  of  the  fraudulent  character  of  the 
statement;  that  he  only  glanced  at  it,  and 
supposed  it  contained  a  true  statement  of 
the  loans  made  by  the  firm  for  Bruce.  The 
witness  Vamum  testifies  to  a  conversation 
with  Bruce  in  which  Bruce  exonerated  the 
respondent  from  all  criminal  responsibility 
and  placed  the  blame  wholly  upon  Waldron. 

Counsel  have  cited  People  v.  Allison,  68 
111.  151.  In  that  case  it  is  held  that  the  name 
of  an  attorney  will  not  be  stricken  from  the 
roll  upon  proof  of  charges  "affecting  his 
character  as  a  man  or  integrity  as  a  private 
'  citizen,"  and  It  is  insisted  that  the  firm  of  Es- 
sington  &  Waldron  did  not  receive  the  mon- 
ey from  Bruce  in  their  capacity  as  attorneys 
at  law,  but  in  some  other  capacity,  and  that 
under  the  authority  of  the  case  cited  the 
court  is  without  authority  to  disbar.  We 
cannot  assent  to  the  doctrine  of  the  case  cit- 
ed, in  BO  far  as  jt  applies  to  the  character 
and  Integrity  of  members  of  the  bar.  This 
court  is  committed  to  the  doctrine  that  if, 
subsequent  to  his  admission  to  the  bar,  an 
attorney  is  guilty  of  such  conduct  that  he 
no  longer  possesses  the  qualifications  neces- 
sary to  admit  blm  to  membership,  his  name 
should  be  stricken  from  the  rolls.  Accord- 
ingly, an  attorney  who  obtained  money  by 
false  pretenses,  and  an  attorney  who  was 
guilty  of  larceny,  were  disbarred  and  their 
names  stricken  from  the  rolls. 

The  testimony  is  not  altogether  satisfac- 
tory, and  we  are  not  convinced  that  the  re- 
spondent was  cognizant  of  or  consented  to 
the  misappropriation  of  all  of  the  funds  pla- 
ced in  the  liands  of  the  firm  of  which  he 
was  a  member,  nor  has  he  convinced  us  that 
in  his  dealing  with  Bruce  bis  conduct  was 
such  as  should  characterize  the  conduct  of 
a  member  of  the  profession.  His  admissions 
at  this  trial  and  at  the  trial  of  his  partner 
are  sufficient  to  warrant  his  disbarment,  and 
our  duty  re<]uires  us  to  order  his  name  strick- 
en from  the  roll  of  attorneys,  and  it  is  so 
ordered. 

The  same  authority  that  empowers  this 
court  to  strike  the  names  of  unworthy  at- 
torneys from  the  roll  grants  us  the  power  to 
reinstate,  and  in  this  case  we  shall  exercise 
the  power  rather  in  the  nature  of  a  par- 
don. The  respondent's  testimony  shows  that 
be  was  admitted  to  the  bar  of  Pennsylvania 
some  time  prior  to  the  Civil  War;  that  he 
entered  the  Union  Army,  and  served  for 
more  tlian  four  years;  that  be  has  resided 
in  Colorado  for  the  period  of  15  years,  and 
that  his  conduct  has  been  exemplary  except 
in  the  instances  charged  In  the  Information. 
The  witnesses  who  testify  to  his  good  repu- 
tation are:  Hons.  Moses  Hallett,  E.  T.  Weils, 
O.  Q.  Richmond,  li.  W.  Wells,  and  F.  C. 


Goudy.  While  we  cannot  exonerate  him,  the 
promptings  of  mercy  impel  us  to  extend  to 
him  our  Judicial  clemency!  and  we  therefore 
order  that  he  be  reinstated  as  a  member  of 
the  bar. 


(32  Colo.  172) 

WILSON  V.  HARNETTB. 
(Supreme  Court  of  Colorado.     Feb.   1.  1904.) 

MINES— VIEW     BY     JURY— PARTY     AS     OUirB— 
OPINION    EVIDENCE-FORM    OP   OBJECTION. 

1.  A  general  objection  to  testimony  as  in- 
competent, Imfflaterial,  irrelevant  and  leading 
does  not  raise  the  question  of  the  admissibil- 
ity of  expert  testimony. 

2.  Whetlicr  a  lead  in  a  mine  is  such  as  a  rea- 
sonably prudent  person  would  be  justified  iu 
following,  with  an  expenditure  of  time  and  mon- 
ey, with  the  hope  of  finding  gold  in  paying 
quantities,  Is  a  proper  snbjec-t  for  expert  tes- 
timony. 

3.  Under  Mills'  Ann.  Code,  }  188a,  authoris- 
ing a  view  of  a  mine  by  the  jury,  and  the 
appointment  of  one  guide  chosen  by  each  party, 
it  IS  proper  to  appoint  a  party  to  the  action  as 
one  of  the  guides. 

4.  A  witness'  testimony  that  he  knew  the 
value  of  the  vein  matter  where  a  lead  was  dis- 
covered in  a  mine,  and  his  statement  of  the 
value,  were  not  objectionable  as  opinion  tes- 
timony, where  an  opportunity  was  afforded  to 
croHs-examine  him,  which  was  not  improved, 
and  it  does  not  appear  upon  what  he  based  his 
statements. 

Appeal  from  District  Court,  Teller  County; 
Louis  W.  Cunningham,  Judge. 

Action  by  Louise  Wilson  against  C.  B. 
Ebmette.  From  a  judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Geo.  Q.  Richmond  and  Temple  &  Crump, 
for  appellant  George  A.  H.  Fraaer  and  Jno. 
R.  Smith,  for  appellee. 

STEELE,  J.  Action  was  begun  by  Louise 
Wilson,  owner  of  the  Side  Hill  No.  2,  in  sup- 
port of  an  adverse  claim  against  the  H.  & 
H.  No.  2.  The  claims  are  situated  in  the 
Cripple  Creek  mining  district.  The  verdict 
was  in  favor  of  the  defendant,  and  judgment 
was  rendered  thereon.  The  plaintiff  appeals. 
The  assignments  of  error  relied  upon  to  re- 
verse the  judgment  are  those  relating  to  the 
admissibility  of  testimony,  and  the  order  of 
court  approving  the  nomination  of  the  de- 
fendant as  one  Of  the  guides  to  accompany 
the  jury  while  it  was  inspecting  the  premises 
in  controversy. 

The  H.  &  H.  No.  2  was  located  In  June,  the 
Side  Hill  No.  2  In  December,  1896;  and  the 
principal  contention  at  the  trial  was  the  ex- 
istence or  nonexistence  of  a  vein  in  the  H. 
&  H.  No.  2.  The  witness  Dean,  a  miner, 
over  the  objection  of  the  plaintiff,  was  per- 
mitted to  answer  the  following  question:  "I 
will  ask  you  If,  in  your  Judgment  as  a  miner 
and  prospector,  the  lead  discovered  on  the 
H.  &  H.  No.  2  is  such  a  lead  as  a  reasonalily 
prudent  person  would  be  Justified  in  follow- 
ing, with  an  expenditure  of  time  and  money, 
with  the  hope  of  finding  gold  in  paying  quan- 
tities." The  same  question,  in  substance,  was 
asked  the  witnesses  MInniug  and  Eigi^,  and 
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the  objection  that  the  testimony  was  incom- 
petent, immaterial,  Irrelevant,  and  leading 
was  overruled. 

Under  the  authority  of  section  188a,  Mills* 
Ann.  Code,  the  court  appointed  C.  K  Har- 
nette,  the  defendant,  and  E.  E.  Miller  guides 
to  accompany  the  jury  to  the  premises  in 
controversy.  The  following  appears  in  the 
abstract:  "By  Mr.  Crump:  We  ask  that  the 
jury  be  permitted  to  examine  the  ground  un- 
der proper  instructions  and  guidance.  (The 
plaintiff  objected  to  the  appointment  of  C. 
E.  Hamette  as  one  of  the  guides  .on  the  part 
of  the  defendant,  he  being  the  defendant  in 
the  case.)  By  the  Court:  I  will  appoint  Mr. 
Harnette,  as  he  seems  to  be  the  only  person 
who  is  familiar  with  the  property.  (Plaintiff 
excepts.)" 

The  three  witnesses  who  answered  the 
question  were  miners  and  prospectors,  and 
had  heen  engaged  in  mining  and  prospecting 
at  Cripple  Creek  for  a  number  of  years. 
There  was  no  testimony  tending  to  discredit 
them  as  persons  of  experience  as  miners  and 
prospectors,  and  we  shall  assume  that  they 
qualified  themselves  as  persons  possessing  a 
knowledge  of  mining  and  prospecting.  We 
held  in  the  case  United  Oil  Company  v.  Rose- 
berry,  30  Colo.  177,  e&  Pac.  688,  that  an  ob- 
jection to  the  form  of  the  question  did  not 
present  to  the  court  the  objection  that  expert 
testimony  was  not  admissible,  and  we  are 
of  opinion  that  the  general  objection  did  not 
raise  the  question  of  the  admissibility  of  ex- 
pert testimony,  and  we  are  moreover  of  opin- 
ion that  the  matter  inquired  of  was  not  a 
matter  of  common  knowledge,  and  was  a 
subject  upon  which  expert  testimony  was 
properly  taken.  The  objection  now  made, 
that  it  was  a  question  for  the  determination 
of  the  Jury  and  not  for  the  witnesses,  is  not 
well  taken,  for  although  the  general  rule  is, 
as  stated  by  counsel,  "that  no  witness  may 
give  his  opinion  in  answer  to  a  question 
which  invades  the  province  of  the  Jury  to  de- 
termine the  ultimate  fact  in  the  case,"  the 
exception  that  on  questions  of  science  or 
skill,  or  relating  to  some  art  or  ttade,  persons 
instructed  therein  by  study  or  experience  may 
give  their  opinion,  is  universally  recognized. 
Lawson  on  Expert  and  Opinion  Evidence,  i  2. 

In  the  case  of  McGonigle  v.  Kane,  20  Colo. 
202,  38  Pac.  367,  the  court  held  that  the  opin- 
ions of  men  who,  by  study,  observation,  or 
experience,  have  become  expert  with  respect 
to  matters  not  of  common  knowledge,  may 
be  given  in  evidence  to  the  Jury,  and  in  com- 
menting upon  the  opinion  in  Railroad  Com- 
pany V.  O'Brien,  10  Cola  219,  27  Pac.  701, 
said  with  reference  to  a  question  put  to  a 
witness:  "The  question  was  held  proper  up- 
on appeal,  although,  if  the  opinion  of  the  wit- 
ness was  accepted  by  the  jury,  the  principal 
element  going  to  show  negligence  on  the  part 
of  the  defendant  was  established." 

We  do  not  regard  the  action  of  the  court 
in  appointing  the  defendant  one  of  the  guides 
to  accompany  the  Jury  to  the  property  as  an 


abuse  of  discretion.  The  statute  does  not 
require  the  appointment  of  disinterested  per- 
■sons,  but  persons  who  are  designated  by  the 
respective  parties.  The  court  appointed  the 
defendant  as  one  of  the  guides  and  the 
gi-antee  of  the  plaintiff  as  the  other,  prot>ably 
selecting  the  two  persons  most  likely  to  be 
of  service  to  the  jury,  and  his  action  In  so 
doing  should  be  sustained.  Moreover,  we  do 
not  think  it  good  ground  for  objection  that  a 
guide  nominated  by  a  party,  or  that  a  party 
himself,  has  been  appointed  to  act  as  a  guide. 
The  statute  contemplates  the  appointment 
of  partisans  of  the  respective  interests  in- 
A'olved,  and,  where  the  court  selects  the  nom- 
inees of  the  parties,  the  statute  has  bepn 
followed,  even  though  a  party  should  nomi- 
nate himself. 

A  witness,  in  response  to  a  question,  stated 
that  he  knew  the  value  of  the  vein  matter 
at  the  point  of  discovery  In  the  H.  &  H.  No. 
2  lode.  An  objection  that  the  witness  was 
not  qualified  was  overruled,  the  court  remark- 
ing that  counsel  might  cross-examine.  The 
witness  then  stated  the  value  of  the  vein 
matter.  It  is  urged  that  the  question  called 
for  opinion  testimony,  and, that  the  witness 
must  have  testified  to  Information  given  him 
by  some  assayer.  The  defendant  was  afford- 
ed an  opportunity  to  cross-examine  the  wit- 
ness, but  did  not  do  so.  The  abstract  fails 
to  show  upon  what  the  witness  based  his 
answer,  and,  as  the  question  propounded  did 
not  call  for  an  opinion,  we  shall  assume  that 
the  answer  was  based  upon  his  own  knowl- 
edge. 

No  error  appearing  in  the  record,  we  shall 
affirm  the  Judgment.    Afilrmed. 


(32  Colo.  US) 
QUINN  et  al.  t.  PEOPLE. 

(Supreme  Court  of  Colorado.     Feb.   1,  1904.) 

LARCENY  —  CATTLE  —  VALUE  —  INFORMATION 

—CONSOLIDATION  OF  TRIALS— EVIDENCE 

—CONVERSION— APPEAL. 

1.  Under  Mills'  Ann.  St.  i  1256,  providing 
that,  if  any  bailee  of  chattels  shall  convert 
them  to  his  own  use  with  intent  to  steal  them, 
he  shall  be  guilty  of  larceny,  the  same  as  if 
the  orifdnal  taking  bad  been  felonious,  and 
section  4281,  as  amended  by  Laws  1891,  p.  430, 
§  1,  making  the  stealing  of  cattle  grand  lar- 
ceny, without  regard  to  their  value,  the  valae 
need  not  be  alleged  in  the  information  or  proved. 

2.  Where  defendants  in  prosecutions  for  lar- 
ceny consented  to  the  consolidation  of  their 
cases,  it  did  not  become  the  duty  of  the  trial 
court,  upon  its  appearinz  that  two  separate  de- 
fenses were  being  proved,  of  bis  own  motion,  to 
order  that  the  trials  be  separate. 

3.  Where  one  was  convicted  of  two  offenses 
on  the  same  trial,  the  sufficiency  of  the  evidence 
to  support  the  conviction  for  one  offense  will  not 
be  considered,  where  the  sentence  therefor  runs 
concurrently  with  the  sentence  for  the  other, 
the  conrictiou  for  which  the  evidence  clearly 
sustains. 

4.  Evidence  that  parties  cut  out  the  brand  on 
a  heifer,  and  intended  in  the  fall  to  take  the 
piece  of  skin  to  the  owner  of  the  heifer,  and  tell 

H  L  See  Larceoj,  vol.  32,  Cent  Dig.  |  77. 
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him  it  was  dead,  and,  wben  the  heifer  got  fat, 
to  kill  it,  and  sell  and  divide  it,  showed  a  con- 
Tersion  of  it  at  that  time,  and  not  a  mere  in- 
tent to  convert  it  in  the  future. 

Error  to  District  Court,  Weld  County; 
Christian  A.  Bennett,  Judge. 

John  Qnlnn  and  another  were  convicted  of 
larceny,  and  bring  error.    Affirmed. 

H.  B.  Churchill  and  W.  A.  Hill,  for  plain- 
tUTs  in  error.  N.  C.  Miller,  Atty.  Gen.,  for  the 
People. 

STEELE,  J.  Four  informations  were  filed 
In  the  district  court  of  Weld  coiuity,  at  the 
November  term,  1902,  of  said  court,  against 
these  defendants  separately.  One  Infornta- 
tion  against  Quinn  (No.  1,002),  and  one 
against  Marooney  (No.  1,004),  charged  in  dif- 
ferent counts  the  larceny  of  a  heifer  belong- 
ing to  Robert  A.  Brown,  the  larceny  as  bailee 
of  the  same  animal,  the  branding  of  It  with 
a  brand  not  the  recorded  brand  of  the  owner, 
and  the  obliteration  of  a  brand  upon  it,  on 
the  8tb  day  of  July,  1902.  One  information 
against  QuInn  (No.  1,003),  and  toe  against 
Marooney  (No.  1,005),  charged  in  a  similar 
manner  the  larceny  of  a  heifer  belonging  to 
Samuel  R.  Faris,  the  felonious  branding  of 
the  animal,  and  the  larceny  as  bailee  of  the 
same  animal,  on  the  8th  day  of  July,  1902. 
The  causes  were  consolidated  for  trial,  the 
defendants  consenting  thereto.  The  defend- 
ants were  found  guilty  under  the  count  char- 
ging larceny  as  bailee  In  each  of  the  In- 
formatiODS,  and  sentenced  to  Imprisonment 
In  the  penitentiary.  The  case  is  brought  here 
on  error  to  test  the  regularity  and  correct- 
ness of  the  conviction  and  sentence. 

The  counts  upon  which  the  defendants 
were  convicted  allege  "that  the  said  •  •  • 
late  of  the  county  of  Weld  and  state  of  Colo- 
rado, on  the  eighth  day  of  July  In  the  year 
of  onr  Lord  one  thousand  nine  hundred  and 
two,  at  and  within  the  county  aforesaid,  then 
and  there  being  the  bailee  of  one  bead  of 
neat  cattle,  to  wit,  one  heifer,  then  and  there 
being  the  personal  goods  and  chattels  of  one 
•  •  •  then  and  there  being  found,  then 
and  there  willfully,  knowingly,  tinlawfuUy, 
and  feloniously  did  convert  the  >same  to  bia 
own  use,  with  an  Intent  to  steal  the  same, 
contrary,"  etc. 

The  facts  proved  upon  the  trial  would  have 
sustained  a  conviction  under  section  4270, 
Mills'  Ann.  St,  providing  that  "if  any  per- 
son who  may  receive  from  any  owner  or 
owners  thereof  any  animals,  sheep,  cattle  or 
horses  for  the  purpose  of  herding  or  caring 
for  the  same,  or  any  person  who  may  be 
employed  in  any  manner  about  the  herding 
or  caring  for  any  animals,  sheep,  cattle  or 
horses,  shall  sell,  give  away,  kill,  dispose  of 
or  convert  the  same  or  any  one  or  more  there- 
of In  any  manner  to  his  own  use,  shall  be 
deemed  guilty  of  the  crime  of  embezzlement" ; 
bnt  the  allegations  of  the  information  are 
clearly  insufficient  to  charge  an  offense  under 
that  section.    The  count  was  evidently  drawn 


under  section  1256,  Mills'  Ann.  St:  "^f  any 
bailee,  by  finding  or  otherwise  of  any  money, 
bank'bill,  or  note,  or  goods  or  chattels,  shall 
convert  tbe  same  to  his  or  her  own  use  with 
an  Intent  to  steal  the  same,  he  shall  be  deem- 
ed guilty  of  larceny  In  the  same  manner  as 
If  the  original  taking  had  been  felenious,  and 
on  conviction  thereof  shall  be  punished  ac- 
cordingly." It  is  not  argued  that  this  section 
is  repealed,  in  whole  or  in  part,  by  secticm 
4270;  but  It  Is  urged  that,  in  a  prosecution 
under  it  for  the  conversion  of  live  stock, 
there  must  be  both  allegation  and  proof  of 
value.  At  the  time  of  the  enactment  of  this 
statute,  and  for  some  years  thereafter,  the 
punishment  for  larceny  depended  in  all  cases 
upon  the  value  of  the  property  stolen;  but 
in  1877  a  statute  was  enacted  (section  4281, 
Mills'  Ann.  St)  making  the  stealing  of  cattle, 
horses,  etc.,  grand  larceny,  without  regard  to 
the  value  of  tbe  animal  stolen.  This  statute 
was  amended  and  re-enacted  In  1801.  Laws 
1891,  p.  130.  These  statutes  have  been  con- 
strued by  this  court  In  tbe  cases  of  Eollen- 
berger  v.  People,  9  Colo.  233,  11  Pac.  101, 
and  In  re  Pratt,  19  Ck>lo.  138,  34  Pac.  680; 
the  court  holding  that  the  statutes  defining 
larceny  generally  and  the  larceny  of  live 
stock  were  concurrent,  and  that  the  crime  of 
larceny  of  live  stock  is  Indictable  and  punish- 
able under  either  statute.  We  think  tbe  lan- 
guage of  the  statute,  "he  shall  be  deemed 
guilty  of  larceny  in  the  same  manner  as  If 
the  original  taking  had  been  felonious,  and 
on  conviction  shall  be  punished  accordingly," 
makes  the  conversion  by  a  bailee  with  In- 
tent to  steal  the  exact  equivalent  of  a  feloni- 
ous stealing,  taking,  and  carrying  away,  and 
that  any  sentence  that  would  be  correct  un- 
der an  information  charging  simple  larceny 
la  equally  correct  under  this  statute  concern- 
ing larceny  by  bailees.  Counsel  cite  the  case 
of  State  V.  Hayes,  13  Mont  IJO,  32  Pac.  415, 
as  an  authority  to  the  contrary.  We  think 
it  is  not,  for  the  reason  that  the  Montana 
statute  concerning  larceny  by  bailees  says: 
"He  shall  be  guilty  of  grand  or  petit  larceny, 
according  to  the  amount  of  the  property  or 
value  of  the  goods,  chattels,  or  property  con- 
verted, in  the  same  manner  as  if  the  original 
taking  had  been  felonious."  Under  this  stat- 
ute, the  court  held.  In  the  case  cited,  that 
the  conversion  of  a  horse  by  a  bailee  would 
be  grand  or  petit  larceny,  depending  on  the 
value  of  the  horse,  notwithstanding  section 
78  of  the  same  chapter  made  the  stealing 
of  a  horse  grand  Urceny,  Without  regard  to 
its  value. 

It  Is  urged  that  notwithstanding  the  de- 
fendants consented  to  the  consolidation  of  the 
cases  for  trial,  it  became  tbe  duty  of  tbe 
trial  court,  upon  Its  appearing  that  two  sep- 
arate offenses  were  being  proved,  of  his  own 
motion,  to  order  that  the  trials  be  separate. 
We  do  not  think,  under  the  authority  of 
Chesflut  V.  People,  21  Colo.  512,  42  Pac.  658, 
that  the  cases  were  Improperly  consolidated; 
and  we  do  not  understand  that,  after  tbe 
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^  Jury  was  sworn  for  the  trial  of  the  two  cases, 
the  court  could  take  one  of  the  cases  from 
the  jury  without  the  consent  of  the  defeud- 
ants.  The  court  certainly  did  not  err  In  not 
so  interfering  after  the  defendants  bad  con- 
eented  to  the  consolidation. 

It  is  next  contended  that  the  evidence  is 
not  sufficient  to  warrant  a  conyictlon,  par- 
ticularly with  reference  to  the  Paris  heifer. 
We  shall  not  consider  the  objection  concern- 
ing the  sufficiency  of  the  evidence  in  the 
cases  in  which  the  defendants  were  charged 
with  the  conversion  of  the  Farls  heifer,  be- 
cause the  record  shows  that  the  defendants 
were  sentenced  to  a  term  in  the  penitentiary 
of  not  less  than  18  months  nor  more  than  2 
y«ars  for  the  larceny  of  the  Brown  heifer, 
and  that  the  sentence  for  the  larceny  of  the 
Farls  heifer  runs  concurrently  with  it  The 
evidence  upon  the  trial  abundantly  sustained 
the  conviction  of  larceny  of  the  Brown  heifer. 
This  evidence  Is  summarized  by  counsel  for 
defendants  as  follows:  "In  the  spring  of 
1902,  Robert  A.  Brown  sent  six  head  of  cat- 
tle to  John  Quinn,  one  of  the  defendants,  to 
be  herded.  All  of  these  animals  were  brand- 
ed the  day  before  they  were  sent,  'B  lazy  S,' 
on  the  right  side  of  the  neck.  This  brand 
was  not  a  recorded  brand,  but  was  borrowed 
from  a  neighbor,  and  the  animals  were 
branded  for  the  purpose  of  Identification  by 
Quinn.  The  understanding  was,  at  the  time 
the  animals  were  sent  to  Quinn,  that  they 
were  to  be  returned  in  the  fall,  and  that  the 
sum  of  25  cents  per  bead  a  month  was  to 
be  paid  for  their  pasturage.  On  the  8th  day 
of  July,  1902,  Brown,  the  prosecuting  wit- 
ness, in  company  with  several  others,  went 
■  to  the  ranch  of  Marooney  (the  other  defend- 
ant), and  found  there  the  animal  which  the 
defendants  were  charged  with  having  stolen. 
.•V.  piece  of  hide  had  been  'cut  out  or  removed 
from  the  neck  of  this  animal,  and  it  was 
branded  'T  lazy  T'  on  the  hip.  The  animal 
was  then  taken  into  Brown's  possession.  A 
short  time  after  this  the  prosecuting  witness, 
with  his  companions,  met  the  two  defendants 
south  of  the  Marooney  ranch,  and  Mr.  Ireland 
asked  the  defendant  Quinn  if  he  knew  who 
claimed  the  black  heifer  with  the  'T  lazy  T' 
brand  on  her  left  hip.  Quinn  replied  that  he 
did  not,  but  that  Marooney  claimed  the  brand. 
Thereupon  Marooney,  being  questioned,  stat- 
ed that  he  owned  the  black  heifer;  that  he 
had  raised  it,  and  could  prove  it  by  Quinn. 
Quinn  thereupon  said:  'Yes;  that's  so.  I 
guess  you  did  raise  her.'  Afterwards  Ma- 
rooney stated  to  Mr.  Ireland,  in  the  presence 
of  Sherifr  EUiott,  that  he  had  roped  the 
heifer,  and  that  Quinn  had  cut  out  the  brand; 
that  they  Intended  to  take  this  piece  of  skin, 
in  the  fall  of  the  year,  and  show  it  to  Brown, 
and  tell  him  the  heifer  was  dead,  and,  when 
the  heifer  got  fat,  they  were  going  to  kill  it, 
and  sell  it  and  divide  it."  The  last  sentence 
Is  italicized  by  counsel,  and  it  is  argued  that 
it  shows  merely  an  intent  to  convert  the 


animal  at  some  time  in  the  future.    We  think 
it  shows  a  conversion  at  that  time. 

We  find  no  err<w  in  the  record,  and  the 
Judgment  Is  therefore  affirmed.    Affirmed. 


(32  Colo.   19:) 
GERMAN  NAT.  BANK  OP  DENVER  v.  J.  D. 

BEST  &  CO.  et  al. 
(Supreme  Court  of  Colorado.     Feb.   1,   1904.) 

CONSOLIDATION  OF  ACTIONS— EXPENSES  OF 
REOKIVERSHIP  —  RETENTION  OF  JURISDIC- 
TION—PARTY ENTITLED  TO  JUDGMENT— FI- 
NALITY OF  PRIOR  DECREE— ELECTION  OF 
RE.MEDIES— tARTY  SECURING  APPOINTMENT 
—NOTICE  OF  CLAIM. 

1.  Where,  in  its  order  cdnsolidating  actions, 
in  the  first  of  which  a  receiver  has  been  ap- 
pointed, the  court  expressly  reserves  jurisdiction 
of  all  matters  iu  such  suit,  or  arisiBg  out  of  the 
receivership  therein,  as  fully  as  if  the  consolida- 
i  tion  were  not  made,  and  reserves  for  considera- 
'  tion  the  priorities  of  the  claimants  or  of  the 
[  receiver  iu  such  suit,  it  thereby  secures  jurisdic- 
i  tion  to  render  judgment  in  the  consolidated  ac- 
I  tion  for  the  expenses  of  the  receivership  against 
the  plaintiff  in  the  original  suit,  securing  the 
appomtment. 
j      2.  Where  a  receiver  has  been  discharged  on 
I  the  consolidation  of  a  suit  ^ith  another  suit. 
I  and  his  successor  appointed  m  the  consolidated 
i  suit  has  also  been  discharged,  judgment  direct- 
I  ly  in  favor  of  a  claimant  furnishing  supplies  to 
!  the  original  receiver.  Instead  of  in  favor  of  the 
:  receiver  for  the  benefit  of  such  claimant,  is  not 
I  ground  for  reversal. 

I      3.  The  holder  of  a  promissory  note  given  by  a 
I  corporation  sued  thereon,  and  secured  the  ap- 
I  pointmeut  of  a  receiver.     Afterwards  the  trus- 
j  tee  for  mortgage  bondholders  of  the  corporation 
I  sued  to  foreclose  the  mortgage,  and  the  two  ac- 
;  tions  were  consolidated;   tlie  first  receiver  being 
discharged,  and  a  successor  appointed.     A  de- 
cree was  rendered  in  the  consolidated  suit  fore- 
closing the  mortgage,  and  making  the  expenses 
of  the  first  receivership  a  prior  lien  thereto,  but 
on  appeal  by  the  trustee  the  decree  was  modified 
in  this  latter  respect.    PlaiutifiE  in  the  first  snit 
took  no  steps  to  have  the  issues  involved  there- 
in determined.    The  foreclosure  decree  reserved 
for  future  adjudication  all  questions  not  thereby 
disposed  of,  and  permission  was  given  to  any 
party  to  apply  for  further  relief.    The  eflfect  of 
the  various  orders  and  decrees  was  to  leave  all 
of  the  issues  in  the  first  suit,  except  as  to  the 
rank  of  the  receiver's  certificates,  open  for  ad- 
judication.    Bcld,  that  the   foreclosure  decree 
did  not  terminate  the  suit,  so  as  to  prevent  a 
subsequent  judgment  against  the  plaintiff  in  the 
first  suit  for  the  expenses  of  the  receivership 
therein. 

4.  Claimants  for  supplies  furnished  a  receiv- 
er, who.  after  the  consolidation  of  the  action 
with  a  foreclosure  suit  against  the  same  defend- 
ant, endeavored  to  have  their  claims  decreed  to 
be  liens  prior  to  the  mortgage  sought  to  be  fore- 
closed, did  not  thereby  make  an  election  of  rem- 
edies which  precluded  them  from  afterwards 
pursuing  the  plaintiff  in  the  origiual  action,  who 
secured  tlie  receiver's  appointment. 

5.  Claimants  for  supplies  furnished  a  receiver 
are  not  obliged  to  notify  the  plaintiff  securing 
the  appointment  that.they  will  look  to  it  for  re- 
imbursement, especially  where  the  defendant  Is 
so  far  insolvent  that  claims  having  priority  over 
plaintiffs  will  exhaust  the  assets. 

Error  to  District  Court,  Arapahoe  County; 
F.  T.  Johnson,  Judge. 

Suit  by  the  German  National  Bank  of  Den- 
ver against  the  United  Coal  Company,  con- 
solidated with,  and  reported  under  the  title 


Digitized  by 


Google 


Colo.) 


GERMAN  NAT.  BANK  v.  J.  D.  BEST  &  CO. 


399 


of,  the  International  Trust  Company  against 
the  United  Coal  Company,  In  which  J.  D. 
Best  &  Co.  and  others  petitioned  for  an  al- 
lowance of  their  claims  against  the  bank. 
Judgment  for  petitioners,  and  the  bank  brings 
error.    Affirmed. 

A.  B.  £Seaman  and  H.  8.  Silverstein,  for 
plaintiff  in  error.  Hodges,  Wilson  &  Hodges, 
for  defendants  in  error. 

CAMPBELL,  J.  This  writ  of  error  was 
sued  out  to  review  a  Judgment  for  defendants 
in  error  against  plaintiff  in  error  for  the  value 
of  supplies  furnished  by  the  former  to  E.  F. 
Bishop,  as  receiver,  who,  at  the  Instance  and 
request  of  the  bank,  had  been  appointed  to 
that  office  by  the  district  court  of  Arapahoe 
county  in  ah  action  pending  therein  brought 
by  plaintiff  in  error  against  the  United  Coal 
Company.  The  controversy  here  arises  out 
of  one  branch  of  a  cause  once  before  this 
court,  and  reported  under  the  title  of  Inter- 
national Trust  Co.  V.  United  Coal  Co.,  27  Colo. 
246,  60  Pac.  621,  83  Am.  St  Rep.  59.  A  full 
statement  of  the  facts  of  the  case  will  make 
plain  the  legal  questions  involved:  In  1894 
the  German  National  Bank  of  Denver 
brought  an  action  In  the  district  court  of 
Arapahoe  county  against  the  United  Coal 
Company  to  recover  judgment  upon  an  unse- 
cured promissory  note,  and,  In  its  aid,  applied 
for  and  secured  the  appointment  of  a  receiv- 
er; the  object  of  the  ancillary  proceeding 
being  to  conserve  for  the  benefit  of  Its  unse- 
cured debt,  which  it  hoped  to  reduce  to  Judg- 
ment, the  assets  of  the  coal  company,  If  any, 
in  excess  of  those  covered  by  a  prior  mort- 
gage which  the  coal  company  had  given  to 
the  International  Trust  Company,  as  trustee, 
to  secure  the  payment  of  the  mortgagor's 
negotiable  bonds.  Mr.  Bishop,  as  such  re- 
ceiver, was  empowered  to,  and  did,  under 
the  direction  of  the  court,  operate  coal  mines 
belcfbging  to,  or  leased  by,  the  coal  company, 
of  wliicb  he  had  taken  possession,  and,  in 
conducting  the  business,  incurred  indebted- 
ness, for  which  receiver's  certificates  were  is- 
sued. After  this  receiver  had  conducted  the 
business  for  some  time,  and  had  Incurred 
the  debts  which  are  the  subject-matter  of  the 
case  at  bar,  the  International  Trust  Company 
brought  its  action  in  the  same  court  in  which 
the  bank  suit  was  pending  to  foreclose  the 
mortgage  of  which  it  was  trustee.  Thereup- 
on the  court,  apparently  with  the  consent  of 
all  parties,  consolidated  the  two  causes  of 
action,  viz..  the  one  by  the  bank  against  the 
coal  company,  numbered  on  the  docket  as 
20,837,  and  the  one  by  the  International  Trust 
Company  against  the  coal  company.  No.  24,- 
636,  for  trial  as  one  action,  which  consoli- 
dated action  was  thereafter  prosecuted  as 
yo.  24,G3C.  In  the  order  of  consolidation  it 
was  recited:  "The  com-t  expressly  reserving 
Jurisdiction  to  hear  and  dispose  of  all  mat- 
ters and  things  relating  to  the  cause  of  the 
German  National  Bank  t.  The  United  Coal 


Company,  or  arising  out  of  the  receivership 
in  the  last-named  suit,  in  this  cause,  as  fully 
as  though  the  said  the  German  National  Bank 
v.  The  United  Coal  Company  suit  had  not 
been  consolidated  herewith."  There  was  a 
further  recital:  "The  court  expressly  reserv- 
ing to  itself  for  future  consideration  and  de-  - 
termination  the  respective  priority  and  rank 
of  each  and  every  claimant  and  creditor  of 
the  United  Coal  Company  or  of  the  receiver 
in  the  cause  of  the  German  National  Bank 
v.  The  United  Coal  Company  et  al."  At  the 
same  time  the  receiver  who  was  appointed 
in  the  bank  suit  was  discharged,  and  ordered 
to  turn  over  to  Mr.  MacNell,  the  receiver  ap- 
pointed In  the  trust  company  suit,  and,  upon 
the  qualification  of  the  latter,  Bishop  did 
turn  over  to  MacNell,  all  property  of  every 
description  which  had  come  into  his  posses- 
sion, and  that  belonged  to  the  coal  company. 
Afterwards,  and  in  No.  24,636,  an  order  was 
made  by  the  court  allowing  the  claims  of 
those  who  had  furnished  supplies  to  the  re- 
ceiver while  he  was  operating  the  coal  mines 
under  the  order  of  appointment  in  the  bank 
suit,  which  embraced,  among  other  claims, 
those  that  are  involved  here;  and  in  Its  final 
decree,  of  March  28,  1898,  directing  a  fore- 
closure of  the  mortgage  of  the  trust  company, 
the  receiver's  certificates  which  had  been  Is- 
sued to  these  claimants  were  made  a  lien 
upon  the  previously  mortgaged  property  prior 
to  that  of  the  mortgage  itself.  To  review  this 
decree,  or  a  part  of  it,  the  International  Trust 
Company,  as  trustee  under  the  mortgage, 
sued  out  a  writ  of  error  in  this  court;  and 
on  March  5,  1900,  it  was  reversed  and  set 
aside  in  so-  far  as  it  made  the  receiver's 
certificates  a  paramount  Hen  upon  the  mort- 
gaged property,  and  the  lower  court  was  di- 
rected to  modify  its  decree  by  making  the 
mortgage  the  first  lien  thereon.  After  the 
remittitur  was  sent  down,  and  on  May  21, 
1900,  the  defendants  In  error  here,  who  fur- 
nished the  supplies  to  the  receiver  Bishop, 
used  by  him  In  working  the  coal  mine,  and 
who  held  receiver's  certificates  therefor,  fil- 
ed In  the  district  court  a  petition  in  cause 
No.  24,636,  In  which  they  asked  that  the  final 
decree  of  foreclosure  be  modified,  to  the  ex- 
tent that  their  claims  should  be  paid  out  of 
the  proceeds  of  the  foreclosure  sale  In  his 
hands  before  any  sum  was  paid  to  the  Ger- 
man National  Bank  or  its  assignees,  who 
held  certain  of  the  mortgage  bonds.  The  ap- 
plication seems  to  have  been  based  upon  the 
theory  that  since  the  German  National  Bank 
secured  the  appointment  of  a  receiver,  who 
Incurred  the  debts  for  its  benefit,  it  should 
not,  as  holder  of  mortgage  bonds,  nor  should 
its  assigns  with  notice,  be  allowed  to  par- 
ticipate In  the  proceeds  of  the  sale  of  the 
mortgaged  property  until  after  the  claimants 
were  paid;  the  fund  being  Inadequate  for  all 
creditors.  This  petition  was  denied,  without 
prejudice.  Afterwards,  on  the  28th  of  May, 
1000,  a  final  order  and  decree  of  foreclosure 
and  sale,  modified  to  conform  to  the  judgment 
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of  this  court,  was  enterecl.  On  June  11, 1900, 
the  defendants  In  error  filed  a  motion  In 
cause  20,837,  which  was  the  number  of  the 
suit  begun  by  the  German  Bank  against  the 
coal  company,  In  which  motion  they  asked 
that  the  amount  of  their  claim  be  taxed  as 
costs  against  the  German  Bank;  but  after- 
wards, on  the  same  day,  they  appeared  and 
obtained  leave  to  withdraw  this  motion  with- 
out prejudice.  Six  days  later  they  filed  a 
motion  in  No.  24,036  to  vacate  the  decree  of 
foreclosure  of  May  28,  1900,  In  which  they 
claimed  that  the  court  was  In  error  In  deny- 
ing their  prayer  for  Judgment  against  the 
German  National  Bank  for  the  amount  of 
their  claim  as  costs.  This  motion  was  de- 
nied by  the  court,  and  on  the  next  day  (July 
18,  1900)  the  defendants  in  error  filed  In  the 
consolidated  cause  No.  24,630  another  motion 
to  tax  the  amount  of  their  claims  as  costs 
against  the  German  Bank.  On  the  same  day 
the  court,  by  proper  order,  accepted  the  bid 
received  for  the  sale  of  the  mortgaged  prop- 
erty, and  confirmed  the  sale,  and  ordered  the 
special  master  to  deliver  the  property  to  the 
purchaser,  and  at  the  same  time  reserved  for 
future  consideration  all  questions  relating  to 
the  settlement  of  the  account  of  MacNell, 
receiver  In  the  trust  company  case,  and  the 
matter  of  his  discharge.  August  2,  1900,  his 
final  report  was  acted  upon,  his  accounts 
were  approved,  and  he  was  discharged.  On 
the  21st  of  September,  1900,  there  was  filed 
In  the  consolidated  cause  a  stipulation  by 
the  parties  to  this  controversy  that  the  peti- 
tion or  motion  filed  on  the  18th  of  July, 
1900,  which  was  pending,  undisposed  of, 
when  MacNell  was  discharged  as  receiver, 
might  be  withdrawn,  and  another  petition 
substituted  therefor,  In  which  the  relief  pray- 
ed was  a  judgment  against  the  bank  for  the 
amount  of  petitioners'  claims,  evidenced  by 
receiver's  certificates  issued  by  Bishop,  as 
receiver  In  the  bank  case,  for  supplies,  to  be 
taxed  as  costs  of  such  receivership.  To  this 
petition  an  answer  was  filed  by  the  bank, 
and  to  the  answer  a  replication  was  filed  by 
the  defendants  In  error,  and  upon  the  Issues 
Joined  therein  the  court  made  Its  findings  of 
fact— which.  Indeed,  were  not  traversed— and 
upon  them  gave  judgment  against  the  plain- 
tiff in  error  In  favor  of  the  defendants  in 
error  for  the  amount  of  their  respective 
claims;  and  It  Is  to  this  Judgment  that  this 
writ  of  error  Is  prosecuted.  Such  other  facts 
as  throw  light  upon  the  controversy  will  be 
stated  further  on  In  the  opinion. 

The  objections  which  the  plaintiff  In  error. 
In  varying  forms,  has  assigned  to  this  Judg- 
ment, are:  That  there  was  no  action  pending 
at  the  time  the  Judgment  complained  of  here 
was  entered  in  which  the  court  had  Jurisdic- 
tion to  enter  the  same,  or  in  which  defendants 
in  error  could  properly  Intervene,  as  against 
the  German  National  Bank;  hence  the  ques- 
tion of  costs,  as  against  the  plaintiff  In  er- 
ror, not  having  been  reserved  at  tlie  time 
the  order  of  consolidation  of  the  two  suits 


was  made,  it  fell  at  that  time,  and  could  not 
be  revived.  It  was  error  to  render  any  Judg- 
ment at  all  In  favor  of  the  defendants  In  er- 
ror as  Individuals,  but,  if  any  Judgment  was 
proper.  It  should  have  been  In  favor  of  Bishop, 
as  receiver,  for  their  benefit.  The  Judgment 
entered  here  January,  1901,  is  void,  because 
It  was  given  long  after  the  final  decree  In 
the  action  had  been  signed,  to  wit,  March  28. 
1898,  and  there  was  no  reservation  In  the 
final  decree,  or  any  retention  by  the  court, 
of  jurisdiction  over  the  German  Bank,  either 
to  enter  Judgment  on  the  merits,  or  to  tax 
costs  of  receivership,  against  It  Under  these 
different  heads,  which  really  are  more  or  less 
interwoven,  the  legal  questions  will  be  treat- 
ed. 

1.  When  two  or  more  separate  actions  pend- 
ing in  the  same  court  are  consolidated  for 
trial,  at  least  some  of  the  authorities  say 
that  each  of  them  is  thereby  discontinued  as 
such,  and  the  consolidated  action  proceeds  as 
If  it  had  been  originally  brought  as  a  single 
action  for  the  purpose  of  determining  all  the 
issues  included  within  the  former  and  con- 
stituent actions.  And  it  would  seem  that. 
If  no  provision  or  reservation  Is  made  at  the 
time  of  consolidation  with  reference  to  the 
costs  of  the  separate  actions  accruing  before 
the  union  is  effected.  It  is  too  late  there- 
after to  tax  them  in  the  consolidated  action. 
6  Enc.  PI.  &  Pr.  699  et  seq.  So  that,  as  it  Is 
said,  in  a  final  Judgment  in  a  consolidated 
action  only  such  costs  as  are  incurred  after 
the  order  of  consolidation  Is  made  can  be  en- 
tered. Relying  upon  this  principle,  plaintiff 
in  error  says  that,  since  no  provision  was 
made  for  the  payment  of  costs  in  the  suit  of 
the  bank  against  the  coal  company  at  the 
time  the  consolidation  was  made,  it  was  too 
late  thereafter  to  make  it  It  may  be  ob- 
served that  this  doctrine  seems  to  be  limited. 
In  the  cases  cited,  to  statutory  fees  or  costs, 
such  as  belong  to,  and  are  earned  by,  officers 
of  the  court.  It  Is  true  that  the  expenses  of 
the  receivership  are  taxed,  and  nsoally 
spoken  of,  as  costs  in  the  action,  but  they 
stand  upon  a  different  footing  from  statutory 
costs  of  court  officials.  But  If  this  were  not 
so,  the  contention  of  plaintiff  In  error  Is  un- 
sound, for  several  reasons.  In  this  order  of 
consolidation  the  court'  expressly  reserved 
Jurisdiction  to  hear  and  dispose  of  all  things 
relating  to  the  case  of  the  bank  against  the 
coal  company,  or  relating  to  the  receivership 
therein,  as  fully  as  though  no  order  of  coa- 
solidatlon  had  been  made.  The  very  au- 
thorities cited  by  plaintiff  In.  error— Hiscox  t. 
New  Yorker  Staats  Zeltung  (Com.  PI.)  23  N. 
Y.  Supp.  682;  Browne  v.  Hickle,  68  Icwa, 
330,  27  N.  W.  276;  and  Blake  v.  Railroad 
Co.,  17  How.  Prac.  228— say  that,  where  pro- 
vision Is  made  for  costs  In  the  order  of  con- 
solidation, they  may  thereafter  be  awarded. 
.\fter  the  order  of  consolidation  was  made, 
the  German  Bank  suit,  as  a  separate  and 
distinct  action,  was  discontinued,  and  nothing 
further  therein  could  l>e  done.    But  it  remaln- 
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ed,  ^by  operation  of  law,  as  one  of  the  com- 
ponent elements  or  Issues  In  the  consolidated 
action;  and  every  Issue  and  question  that  could 
hare  been  determined  therein,  bad  no  con- 
solidation been  made,  was  still  open  for  de- 
cision in  the  new  consolidated  action,  if  for 
no  other  reason,  because,  by  the  express  pro- 
visions of  the  order  of  consolidation,  all  the 
issues  therein  were  carried  over  into  the  new 
action  for  determination.  If  these  two  actions 
had  not  been  combined,  it  would  have  been 
entirely  competent  for  the  court  to  tax  the 
costs  and  expenses  of  the  receivership  In  the 
bank  case  against  the  plaintiff  bank,  In  its 
action  against  the  coal  company,  U  the  fund 
In  the  receiver's  hands  was  inadequate.  That 
being  so,  it  necessarily  follows  that  the  same 
result  could  be  reached  in  the  consolidated 
cause,  for  Jurisdiction  over  that  question  was 
expressly  reserved  for  future  consideration. 
The  appropriate  suit  was  pending  in  which 
such  action  could  be  taken,  and  the  necessary 
parties  were  present  in  court,  between  whom 
such  differences  remained  for  adjustment 

Z  Allowances  to  a  receiver  for  counsel  fees 
and  other  expenses  of  a  receivership  are  prop- 
erly made  to  the  receiver  himself,  and  not 
to  those  who  furnished  supplies  or  rendered 
services  to  him  while  he  was  acting  in  that 
capacity;  but  In  this  case  not  only  was  Bishop, 
the  receiver  In  the  bank  suit,  discharged,  but 
so,  also,  was  MacNeil,  the  receiver  In  the 
suit  of  the  trust  company  against  the  United 
Coal  Company,  and  neither  was  before  or 
under  the  conti-ol  of  the  court  at  the  time  this 
application  for  judgment  against  the  bank 
was  made.  For  that  reason,  it  was  not  Im- 
proper to  give  judgment  directly  In  favor 
of  those  who  furnished  supplies  to  the  re- 
ceiver; at  least,  the  bank  may  not  be  heard 
to  object  to  what,  at  most,  is  an  irregularity 
in  the  usual  practice,  to  which,  to  say  the 
least,  in  some  measure  it  contributed. 

3.  The  principal  objection  seems  to  be  that 
tills  judgment  was  rendered  long  after  the 
final  decree  In  the  cause  was  entered,  and 
after  the  lapse  of  the  term,  when  there  were 
neither  parties  nor  a  cause  before  the  court. 
The  final  modified  decree  in  the  consolidated 
cause,  80  far  as  concerns  the  question  of  fore- 
closure of  the  mortgage,  was  entered  May 
28>  1900,  and  which  was  made  to  conform  to 
the  modification  by  this  court  of  the  orig- 
inal foreclosure  decree  of  March  28,  1898; 
and  therein  it  was  recited  that  all  questions 
not  thereby  disposed  of  were  reserved  for 
future  adjudication,  and  x)ermission  was  giv- 
en to  any  party,  or  any  Intervening  creditor 
or  claimant,  to  apply  to  the  court  from  time 
to  time,  and  at  any  time,  upon  proper  no- 
tice, for  such  other  or  further  order  of  re- 
lief as  was  not  inconsistent  with  the  final 
decree  itself.  We  are  not  now  concerned 
with  the  question— for  plaintiff  in  error  is  not 
in  a  position  to  raise  it,  and  has  not  done  so 
— as  to  whether  an  appeal  was  permissible 
from  the  order  of  foreclosure  of  March  28, 
1898.  The  doctrine  has  been  declared  that 
75  P.-26 


when  causes  have  been  consolidated  for  trial 
as  one  action,  and  the  issues  In  one  of  the 
constituent  cases  have  been  heard,  and  judg- 
ment thereupon  given,  no  appeal  therefrom 
can  be  taken  until  all  of  the  issues  have  been 
disposed  of,  though,  when  all  are  decided,  an 
appeal  from  one  of  the  judgments  only  may 
be  taken  (Mills  v.  Paul  [Tex.  Civ.  App.]  30 
S.  W.  242),  for,  as  it  is  said,  there  can  be  but 
one  final  judgment  in  an  action,  and,  until 
all  the  issues  are  decided,  a  judgment  as  to 
some,  and  not  as  to  others,  is  not  final  in 
the  sense  that  it  can  be  reviewed  by  an  ap- 
pellate court  But  whether  that  doctrine  ap- 
plies here  is  not  important  for,  in  addition 
to  the  reason  already  given,  no  objection 
on  such  ground  was  ever  made  to  the  review 
which  was  had  of  the  foreclosure  decree, 
and  that  objection  cannot  now  be  made  by 
plaintiff  in  error;  and  it  is  very  clear  that 
the  issue  which  is  presented  on  the  pending 
review  was  not  decided  in  the  foreclosure 
decree,  but  was  expressly  left  open  for  future 
determination.  This  order  awarding  the  re- 
lief here  given  is  not  in  any  sense  Inconsist- 
ent with  the  foreclosure  decree,  but  in  har- 
iriony  with  and  supplemental  to  it.  But  a 
careful  examination  of  the  voluminous  and 
somewhat  complicated  record  discloses  the- 
fact  that  as  was  remarked  by  this  court  In 
Its  opinion  in  International  Trust  Co.  v.  Unit- 
ed Coal  Co.,  supra,  only  the  issues  in  the 
consolidated  cause  which  pertain  to  the  fore- 
closure of  the  mortgage— that  is,  with  the 
exception  hereinafter  notedi  only  those  issues 
which  originally  were  included  in  the  sep- 
arate suit  of  the  trust  company  against  the 
coal  company— were  disposed  of  either  In  tiie 
first  decree,  of  March  28,  1898,  which  was  re- 
versed by  this  court  or  In  the  final  modified 
decree,  of  May  28,  1900,  the  one  under  which 
the  sale  was  made.  After  the  order  of  con- 
solidation was  entered,  the  bank  took  no  fur- 
ther steps  In  the  premises— never  sought  for 
or  obtained  any  relief  against  the  United 
Coal  Company— and  up  to  the  present  time 
no  trial  has  been  had  of,  qr  judgement  entered 
In,  its  action  upon  the  note,  either  refusing 
or  denying  It  the  relief  asked.  It  is  alto- 
gether clear  that  all  the  issues  which  were 
included  in  the  suit  of  the  bank  against  the 
coal  company,  which  afterwards  constituted 
issues  in  the  consolidated  action,  but  which, 
nevertheless,  remained  entirely  distinct  from 
the  component  issues  of  the  trust  company 
case,  still  remain  undisposed  of;  and  in  none 
of  the  decrees  or  judgments  entered  by  the 
trial  court  or  by  this  court  was  any  attempt 
made  to  determine  any  of  the  issues  in  the 
bank  suit  save  only  that  as  to  the  rank  of 
the  lien  of  the  receiver's  certificates.  Our 
construction  of  the  various  orders  and  decrees 
made  Is  that  all  of  the  Issues  aud  questions 
included  In  the  suit  of  the  bank  against  the 
coal  company,  except  as  to  the  rank  of  the 
receiver's  certificates,  were  open  for  adjudi- 
cation by  the  district  court  at  the  time  the 
defendants  in  error  presented  their  petition 
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for  Judgment  against  the  bank  for  the  amount 
of  the  supplies  which  they  furnished  to  Its 
receiver.  The  fact  that  the  bank  was  In- 
different to  the  success  of  Its  suit  against 
the  coal  company,  and  that  It  has  not  seen 
fit  to  press  it  to  a  conclusion,  does  not  op- 
erate to  deprive  defendants  In  error  (petition- 
ers below)  of  their  right  to  proceed  against 
it  for  supplies  furnished  to  Its  receiver,  when 
the  fund  in  his  hands  proves  insufficient  for 
their  liquidation. 

4.  It  Is  further  contended  that  when  the 
defendants  In  error,  as  interveners  in  the 
consolidated  cause,  sought  to  make  the  re- 
ceiver's certificates,  which  they  obtained  for 
the  supplies  which  they  furnished,  liens 
ahead  of  the  prior  mortgage,  they  thereby 
elected  one  of  two  Inconsistent  remedies  open 
to  them,  in  that  they  sought  to  realize  upon 
their  claims  from  the  fund  In  the  hands  of 
the  receiver.  Instead  of  looking  to  the  plain- 
tiff bank,  and  therefore  they  may  not  there- 
after, when  they  failed  in  their  first  attempt, 
proceed  against  the  bank.  The  doctrine  of 
election  holds  good  only  when  the  remedies 
are  inconsistent  with  each  other.  Here  there 
is  no  inconsistency  at  all.  On  the  contrary, 
they  are  clearly  consistent,  and,  until  satis- 

.  faction  has  been  had,  it  was  proper  to  pur- 
sue either  or  both  of  the  remedies.  Wool- 
worth  V.  Gorsiine,  30  Colo.  186,  69  Pac.  705, 
58  L.  R.  A.  417;  Bradner,  Smith  &  Co.  v. 
Williams,  178  111.  420,  53  N.  E.  358,  Is  quite 
in  point  Under  the  doctrine  of  Welch  v. 
Renshaw,  14  Colo.  App.  526,  59  Pac.  967,  the 
bank  was  liable  for  these  claims.  Indeed, 
plaintiff  in  error  does  not  seriously  contend 
that  a  recovery  would  not  be'proper,  had  ap- 
plication been  made  at  what  it  calls  the  right 
time,  and  in  an  appropriate  way.' 

5.  There  is  no  force  In  the  point  sought  to 
be  made  by  plaintiff  in  error  that,  had  the 
bank  been  seasonably  advised  that  defend- 
ants in  error  intended  to  look  to  it,  it  could 
have  protected  itself  as  against  the  United 
Coal  Company,  for  It  clearly  appears  from 
this  record  that  the  entire  assets  of  the  coal 
company  were  Inadequate  to  pay  debts  and 
incumbrances  which  were  ahead  of  any  Hen 
or  claim  of  the  bank.  Besides,  when  the 
bank  had  obtained  the  appointment  of  a  re- 
ceiver in  Its  suit  against  the  coal  company, 
it  acted  at  its  peril,  and  was  charged  with 
knowledge  of  the  fact  that.  If  the  fund  which 
the  receiver  took  possession  of  was  Inade-^ 
quate  to  defray  the  costs  and  expenses  of 
the  receivership,  it,  as  the  party  responsible 
for  the  order  of  the  court  making  the  appoint- 
ment, might  be  compelled  to  care  for  such  ex- 
penses. This  being  true,  it  was  not  incum- 
bent upon  defendants  in  error  to  advise  the 
bank  that  they  would  look  to  It  for  payment, 
for  the  law  Imposes  the  liability  in  just  such 
cases  as  this  record  discloses;  and  the  rec- 
ord further  shows  that,  had  defendants  in 
error  specifically  notified  the  bank  at  any 
time  during  the  progress  of  these  cases  that 
they  would   look  to  it  for  their  claims.   It 


would  have  been  unable  to  protect  Itself  or 
save  Itself  from  loss  by  any  action  that  It 
might  have  taken  against  the  coal  company. 

We  liave  examined  with  care  not  only  the 
briefs  of  counsel,  but  the  authorities  on  which 
they^rely.  Those  cited  by  plaintiff  in  er- 
ror, though  numerous,  are  pot  in  point,  be- 
cause the  facts  to  which  they  are  sought  to 
be  applied  are  absent  from  this  record.  The 
difficulty  with  the  argument  of  plaintiff  in  er- 
ror is  that  its  premises  are  entirely  wrong, 
and  at  variance  with,  and  directly  contra- 
dicted by,  the  record  Itself. 

The  judgment  of  the  court  is  right;  and  it 
should  be  affirmed.    Affirmed. 


(31  Colo.  C7) 

PUEBLO  REALTY  TRUST  CO.  v.  TATE. 

(Supreme  Court  of  Colorado.     May  5,   1908.) 

QUIETINO  TITLE— TAXATION— VOID  TAX-SALE 
CERTIFICATEa  —  RIGHTS  OF  HOLDER  — UN- 
LAWFUL   COMBINATION— ESTOPPEL. 

1.  lu  au  action  to  9uiet  title  and  remove  a 
cloud  consisting  of  void  tax-sale  certificates,  a 
decree  requiring  plaintiff,  as  a  condition  prece- 
dent to  the  vesting  of  the  fee-simple  title,  to 
pay  to  or  deposit  with  the  clerk  of  the  court 
an  amount  sufficient  to  reimburse  the  holder  of 
the  certificates  for  tlie  amount  for  which  the 
land  was  sold  at  the  tax  sale,  with  interest 
thereon,  and  penalties  prescribed  by  Mills'  Ann. 
St.  i  39(^,  together  with  the  amount  of  sub- 
sequent taxes  paid  by  the  certificate  holder,  and 
interest  thereon  at  the  rate  prescribed  by  sec- 
tion .35)04,  is  proper. 

2.  Where  it  appears  in  an  action  to  qniet  ti- 
tle, and  to  remove  a  cloud  consisting  of  tax-sale 
certificates,  that  the  person  who  procured  the 
certificates  to  be  issued  to  defendant  is  the 
ngont  of  the  plaintiff,  and  that  the  corporations 
responsible  for  the  action  of  such  agent  and  the 
piniiitiff  corijorntion  were  controlled  by  the  same 
officers,  plaintiff  cannot  be  heard  to  complain 
that  the  transaction  was  an  unlawful  combina- 
tion to  prevent  competition  or  to  stifle  bidding. 

Appeal  from  District  Court,  Pueblo  Coun- 
ty;  N.  Walter  Dixon,  Judge. 

Action  by  the  Pueblo  Realty  Trust  (3om- 
pany  against  William  H.  Tate.  From  a  de- 
cree for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Waldron  &  Devlne,  for  appellant  McBeth 
&  May  and  John  T.  Adams,  for  appellee. 

STEEIiE,  J.  Suit  was  begun  by  the  ap- 
pelhint  In  the  district  court  to  quiet  its  title 
to  certain  unimproved  lands  in  Pueblo  coun- 
ty, and  to  remove  an  alleged  cloud,  consisting 
of  certain  tax-sale  certificates  issued  by  the 
treasurer  of  Pueblo  county  to  the  appellee  at 
a  tax  sale  held  In  Pueblo  on  the  Ist  of  Fel)- 
ruary,  1897;  alleging  that  the  said  tax  cer- 
tificates are  void  and  of  no  effect  because  of 
certain  Irregularities  In  the  proceedings  lead- 
ing up  to  the  sale,  and  because  of  an  alleged 
unlawful  combination  on  the  part  of  the 
bidders  at  the  sale  to  stifle  competition.  It 
developed  upon  the  trial  that  the  Colorado 
Coal  &  Iron  Development  Company  was  in 

\  1.  See  Taxation,  vol.  45.  Cent.  Dig.  t  UU. 
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tlie  year  1897  the  owner  of  the  land;  that  the 
treasurer  of  the  Colorado  Fuel  &  Iron  Com- 
pany was  the  receiver  of  the  Colorado  Coal 
&  Iron  Development  Company;  that  the  fuel 
company  was  a  creditor  of  the  development 
Company,  and  held  its  bonds;  that  the  treas- 
urer of  the  fuel  company  directed  a  person 
named  Ladd  to  proceed  to  Pueblo  for  the 
purpose  of  attending  the  tax  sale,  and  fur- 
nished him  money  for  the  purpose  of  buying 
the  property;  that  on  the  day  of  the  tax  sale, 
when  the  property  was  about  to  be  offered 
for  sale,  Ladd  publicly  announced  that  he 
held  the  18W  tax  certificate  on  nearly  all 
the  development  company  property,  that  he 
would  like  to  bid  in  the  property  on  which 
he  held  the  certificates,  and  that,  if  he  could 
not  bid  in  the  property,  he  would  pay  the 
subsequent  taxes.  He  also  bad  a  private  un- 
derstanding with  the  agent  of  the  appellee 
to  the  eftcct  that  appellee  was  to  permit  him 
to  purchase  the  property  without  opposition, 
and  that  he  (Ladd)  would  request  the  treas- 
urer to  issue  certificates  to  the  appellee  for 
the  property  in  controversy  here.  The  prop- 
erty was  then  sold  to  Ladd,  and,  under  writ- 
ten instructions  from  Ladd,  the  certificates 
were  issued  to  Tate,  Ihe  appellee.  Tate  paid 
the  amount  of  taxes  then  due  upon  the  prop- 
erty, and,  up  to  the  time  of  the  institution  of 
the  suit,  had  paid  the  taxes  upon  the  prop- 
erty as  they  became  due.  The  assets  of  the 
development  company,  including  the  property 
in  controversy,  were  purchased  by  an  em- 
ploy6  of  the  fuel  company,  who  transferred 
them  to  the  appellant  The  appellant  is  a 
company  organized  by  the  ofllcers  of  the  fuel 
company,  and  all  the  stock  of  the  appellant 
is  held  by  the  fuel  company,  except  the 
shares  owned  by  the  officers  of  the  company 
in  sufficient  amount  to  qualify  them  as  di- 
rectors. The  court  held  that  the  tax  certifi- 
cates were  void,  and  directed  that,  upon  the 
payment  of  the  amount  of  taxes  due  upon 
the  property,  together  with  interest  and  pen- 
alties, as  provided  by  section  3005  of  Mills' 
Annotated  Statutes,  a  decree  be  entered  de- 
claring the  said  appellant  to  be  the  owner  in 
fee  of  the  premises;  the  order  being,  in  part, 
as  follows:  "And  It  is  further  hereby  or- 
dered, adjudged,  and  decreed  that  upon  the 
payment  to,  or  deposit  with  the  clerk  of  this 
court  for  the  use  of,  the  said  defendant,  of 
the  said  sum  of  money  aforesaid,  then,  in 
such  event,  all  and  singular  the  said  certifi- 
cates of  sale  shall,  and  hereby  are  adjudged 
to  be,  canceled  and  wholly  held  for  naught, 
and  that,  after  the  payment  of  said  sum  of 
money  as  hereinbefore  mentioned  as  afore- 
said, the  plaiutift  shall  be,  and  hereby  is,  ad- 
judged to  hold  its  fee-simple  title  to  the 
premises  in  controversy,  and  every  part 
thereof,  free  and  clear  of  all  and  every  char- 
acter of  claim,  interest,  estate,  lien,  or  de- 
mand of  the  defendant  herein,  of  every  kind 
and  character  whatsoever."  From  the  de- 
cree the  plaiotifl  prayed  an  appeal  to  this 
court. 


In  the  brief  filed  by  the  appellant,  the  fol- 
lowing statement  api^ears:  In  this  connec- 
tion, we  are  confronted  with  the  decision  of 
this  court  in  Charlton  v.  Kelly,  24  Colo.  273, 
90  Pac.  1042;  and  to  an  examination  of  that 
case,  which,  we  contend,  annoimces  an  ut- 
terly erroneous  rule  of  law,  entirely  unsup- 
ported by  any  authority,  good,  bad,  or  In- 
different, we  now  address  ourselves.  In 
truth,  the  question  as  to  whether  this  court 
will  allow  its  decision  iu  the  Charlton  Case 
to  stand  as  the  law  of  this  state,  or  wheth- 
er it  will  refuse  to  follow  that  decision,  is 
the  chief  bone  of  contention  in  this  case, 
and  was  the  only  serious  question  at  issue 
between  the  parties  below."  It  was  held  in 
the  case  of  Charlton  v.  Kelly,  24  Colo.  273, 
50  Pac.  1042,  that  where  a  tax  deed  has  been 
found  to  be  void.  In  a  suit  brought  to  re- 
m<ive  a  cloud  nimn  a  title,  the  decree  for  the 
plaintiff  should  be  conditioned  to  take  effect 
only  upon  the  payment  into  court  within  a 
reasonable  time,  for  the  use  of  the  grantee  in 
the  deed,  of  an  amount  sufficient  to  reim- 
burse him  for  the  amount  for  which  the  land 
was  sold  at  the  tax  sale,  with  interest  there- 
on and  penalties  as  prescribed  by  section 
3905,  Mills'  Ann.  St.,  together  with  the  amount 
of  subsequent  taxes  paid  by  him,  and  inter- 
est thereon  at  the  rate  designated  by  sec- 
tion 3901.  The  decree  rendered  by  the  court 
is  in  compliance  with  this  decision,  and  the 
plaintiff  was  decreed  to  be  the  owner  in  fee 
of  the  property,  upon  condition  that  it  de- 
posit in  court  the  amount  prescribed  by  the 
statute.  It  is  contended  that  the  doctrine 
announced  in  the  case  of  Charlton  v.  Kelly 
is  not  applicable  to  this  case,  because  in  the 
Charlton  Case  a  tax  deed  had  issued,  where- 
as in  this  case  tax  certificates  only  had  is- 
sued. There  is  no  substantial  difference  in 
the  cases,  and,  if  the  Charlton  Case  shall  be 
reaffirmed,  it  is  decisive  of  this  case.  We 
think  we  are  not  warranted  in  again  consid- 
ering the  questions  presented  in  the  case  re- 
ferred to,  particularly  as  real  property  is  in- 
volved; and  for  the  reasons  assigned  In  the 
case  of  Mouat  Lumber  Co.  v.  Denver,  21 
Colo.  1,  40  Pac.  237,  we  must  decline  to  re- 
cede from  the  position  then  takeh.  It  may 
be,  as  counsel  contend,  that  it  does  not  find 
support  in  the  majority  of  the  other  courts 
of  the  Union,  but  that  is  not  a  ground  for 
changing  the  rule  of  law  there  announced. 
If  it  were  established  that  an  unlawful  com- 
bination had  been  entered  into  to  prevent 
competition  and  to  stifle  bidding,  a  differ- 
ent rule  might,  perhaps,  prevail;  but  In  this 
case,  although  it  is  asserted  that  such  un- 
lawful combination  did  exist,  the  testimony 
fails  to  establish  any  other  combination  than 
that  in  which  the  parties  who  now  seek  to 
relieve  themselves  of  the  rule  announced  in 
the  Charlton  Case  were  parties.  These  cor- 
porations and  the  corporation  now  asking  re- 
lief were  controlled  by  the  same  officers;  the 
person  who  is  alleged  to  have  made  the  un- 
lawful combination  to  prevent  competition 
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^as  the  agent  of  the  company  that  now  owns 
the  stock  of  the  appellant;  and,  under  such 
circumstances,  the  company  cannot  be  beard 
te  complain. 

For  the  reasons  given,  the  Judgment  Is 
Affirmed.    Affirmed. 


(32  Colo.  156) 

TANNE3R  et  al.  t.  HARPBJa 
{Supreme  Court  of  Colorado.     Feb.   1,   1004.) 
JiASTER  AND  SERVANT  —  NEOLIGBNCB  —  CON- 
TRIBUTORY    NEGLIGENCE  —  FELLOW     SERV- 
ANTS—CONCURRENT   NEGLIGENCE  —  DECLA- 
I    RATION— AMENDMENT— TRIAL    COURT'S    DIS- 
CRETION. 

1.  The  discretion  of  the  trial  court  In  grant- 
ing leave  to  amend  a  complaint,  which  does  not 
change  the  cause  of  action,  will  not  be  disturbed 
onless  it  has  been  abused  to  the  prejudice  of  de- 
fendant. 

2.  Where  a  complaint  averred  that  an  injarj 
to  a  servant  was  caused  by  the  negligent  man- 
oer  in  which  defendants  operated  their  mining 
property,  and  the  defective  construction  of  cer- 
tain specified  appliances  therein,  an  amended 
complaint,  alleging  further  that  the  injury  was 
caused  by  detects  in  the  condition  of  the  ways, 
works,  and  machinery  connected  with  and  used 
by  defendants  in  operating  the  mine,  and  that 
their  superintendent  was  incompetent,  did  not 
change  the  cause  of  action. 

3.  The  allowance  of  the  amendment  was  not 
an  abuse  of  the  trial  court's  discretion. 

4.  Over  the  mouth  of  a  winze  in  a  mine  trap- 
doors had  been  placed,  which,  when  closed,  con- 
stituted part  of  a  track  on  which  a  truck  was 
operated.  The  doors,  which  opended  parallel 
with  the  track,  being  left  open,  the  truck  ran 
alone  the  track  and  fell  into  the  winze  and  in- 
Jnrea  a  servant.  In  an  action  for  the  injuries 
a  witness  was  asked  what,  if  anything,  he  ob- 
served in  regard  to  the  track,  and  he  answered 
that  the  doors  were,  according  to  his  judgment, 
put  in  wrong.  Plaintiff  claimed  that  the  way 
the  doors  opened  was  faulty.  Held,  tha^  the 
answer  was  not  objectionable  as  not  responsive. 

5.  An  objection  that  the  answer'  of  a  witness 
amounted  to  a  mere  opinion  could  not  be  raised 
for  the  first  time  on  appeal. 

6.  In  an  action  for  injnries  sustained  by  a 
servant  in  a  mine  owing  to  a  truck  used  In  a 
level  falling  down  a  winze,  evidence  held  sufiS- 
dent  to  warrant  submitting  the  question  of  de- 
fendant's negligence  to  the  jnry. 

7.  The  evidence  considered,  and  held  snffl- 
cient  to  warrant  submitting  to  the  jury  the 
question  of  plaintiff's  contributory  negligence. 

8.  Where,  in  an  action  for  a  servant's  Inju- 
ries, the  evidence  warrants  submission  to  the 
jury  of  the  question  as  to  defendant's  negli- 
gence, a  finding  for  plaintiff  thereon  will  not  be 
disturbed. 

9.  A  master  Is  liable  for  an  injury  to  a  serv- 
ant occasioned  by  the  concurrent  negligence  of 
the  master  and  a  fellow  servant. 

10.  In  an  action  for  injuries  to  a  servant  coun- 
sel for  plaintiff  stated,  when  the  Jury  were  be- 
ing impaneled,  that  an  insurance  company  was 
the  real  party  in  Interest  in  defense,  but  the 
court  advised  the  jury  to  disregard  the  remark, 
and  on  the  examination  of  the  jurors  plaintiff's 
counsel  asked  each  juror  whether  he  was  ac- 
quainted with  the  insurance  company.  Held, 
that  if  the  statement  was  erroneons,  and  not 
cured  by  the  ruling  of  the  court,  or  if  the  ques- 
tion was  improper,  the  error  was  harmless,  the 
evidence  on  the  merits  being  strongly  in  favor 
of  plaintiff. 

Error  to  District  Court  Teller  County; 
Wm.  P.  Seeds,  Judge. 

5  f.  8m  Hutar  sad  Sarvant,  ToL  U,  C«it  Dig.  | 


Action  by  Lewis  Harper  against  S.  J.  Tan- 
ner and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Affirmed. 

Action  by  defendant  in  error  to  recover 
damages  for  personal  injuries  claimed  to  have 
been  caused  by  the  negligence  of  plaintiffs 
in  error.'  From  a  verdict  and  judgment  in 
the  sum  of  $5,500,  the  defendants  bring  the 
case  here  for  review  on  error.  The  errors  as- 
signed are  permitting  an  amended  complaint 
to  be  filed,  refusal  to  strike  certain  testimony, 
overruling  motions  for  nonsuit  and  to  direct 
verdict  for  defendants,  the  giving  and  refusal 
of  instructions,  alleged  improper  statements 
of  connsel,  and  the  examination  of  the  Jurors 
on  their  voir  dire. 

T.  J.  Lock  and  Thomas,  Bryant  ft  Lee,  for 
plaintiffs  In  error.  Henry  H.  Clark  and  S. 
D.  Crump,  for  defendant  In  error. 

.  GABBERT,  C.  J.  (after  stating  the  factS). 
Plaintiff  was  In  the  employ  of  defendants, 
who  were  engaged  In  operating  a  mine  under 
a  lease,  and  while  in  the  discharge  of  bis 
duties  growing  out  of  such  employment  was 
Injured  by  a  truck  falling  down  a  winze  In 
which  be  was  at  work.  The  complaint  filed 
averred  that  the  injury  sustained  was  caused 
by  the  negligent  manner  the  defendants  op- 
erated their  mining  property  and  the  defect- 
ive construction  of  certain  specified  applian- 
ces therein.  To  this  complaint  an  answer 
was  filed,  to  which  the  plaintiff  replied.  Aft- 
erwards, over  the  objection  of  the  defendants, 
plaintiff  was  permitted  to  file  an  amended 
complaint,  which,  in  addition  to  the  negli- 
gence pleaded  In  the  original  complaint,  fur- 
ther alleged  that  the  injury  was  caused  by 
reason  of  defects  In  the  condition  of  the 
ways,  works,  and  machinery  connected  with 
and  used  by  defendants  in  operating  the 
mine,  and  that  their  superintendent  was  In- 
competent The  amended  complaint  did  not 
change  the  cause  or  character  of  action.  Both 
were  based  upon  tbe  alleged  negligence  of 
the  defendants.  It  does  not  appear  that  de- 
fendants were  prejudiced  by  the  amendment. 
The  granting  of  leave  to  amend  a  complaint, 
which  does  not  change  tbe  cause  of  action, 
ts  within  the  discretion  of  the  court,  and,  un- 
less it  affirmatively  appears  that  this  dis- 
cretion has  been  abused  to  tbe  prejudice  of 
the  defendant,  Itf  action  will  not  be  Inter- 
fered with  on  review.  Cascade  Ice  Co.  v. 
Water  Co.,  23  Colo.  282,  47  Pac.  268;  Davis 
V.  Johnson,  4  Colo.  App.  546,  86  Pac.  887. 

During  tbe  progress  of  the  trial  a  witness 
on  behalf  of  tbe  plaintiff  was  being  inter- 
rogated regarding  a  track  constructed  from 
the  mouth  of  the  wlnee  upon  which  a  track 
that  caused  the  Injury  to  plaintiff  was  oper- 
ated. Over  the  mouth  of  tbe  winze  trapdoors 
bad  been  placed,  wbicb,  when  closed,  con- 
stituted a  part  of  the  track.  The  construc- 
tion of  this  track,  as  well  as  the  way  tbe 
trapdoors  opened,  was  relied  upon  by  plain- 
tiff to  establish  the  negligence  of  tbe  defend- 
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ants.  The  witness,  after  being  Interrogated 
with  respect  to  his  inspection  of  the  traci:, 
was  aslied  what,  If  anything,  he  observed  in 
regard  to  It,  and  in  reply  answered:  "I  ob- 
served that  the  trapdoors  were,  according  to 
my  judgment,  put  In  wrong;  that  is,  that 
-would  be  my  Judgment."  The  defendants 
moved  to  strilce  this  answer.upon  the  ground 
that  it  was  not  responsive,  which  motion  was 
overruled.  The  trapdoors  were  a  part  of  the 
tracic,  and  the  way  they  opened  was  claimed 
to  be  faulty.  In  these  circumstances  It  can- 
not be  successfully  urged  that  the  answer 
was  not  responsive  to  the^  question.  The 
principal  objection  now  called  to  our  atten- 
tion is  that  the  answer  did  not  state  facts, 
but  the  opinion  of  the  witness,  which  was 
Improper.  That  objection  was  not  called  to 
the  attention  of  the  trial  court  by  the  motion 
made,  and  cannot  t>e  raised  for  the  first  time 
on  review. 

At  the  conclusion  of  the  testimony  for 
plaintiCr,  defendants  moved  for  nonsuit,  and 
at  the  close  of  all  the  evidence  for  a  verdict 
In  their  favor.  These  motions,  as  now  ar- 
gued, were  based  substantially  upon  the  fol- 
lowing grounds:  (1)  Plaintiff  knew,  or  should 
hare  known,  of  the  defects  which  he  claimed 
c-aused  his  injury;  (2)  there  was  a  failure  of 
proof  that  the  defendants  were  negligent; 
and  (3)  the  proximate  cause  of  ,the  injury 
was  the  negligence  of  a  fellow  servant.  Un- 
der the  pleadings  the  Issues  were  the  negli- 
Kence  of  the  defendants,  the  contributory 
negligence  of  the  plaintiff,  and  the  negligence 
of  a  fellow  servant.  All  these  issues,  by  the 
verdict  returned,  were  resolved  In  favor  of 
plaintiff,  and  the  several  questions  presented 
bj-  the  motions  can  best  be  determined  by  a 
consideration  of  the  sufficiency  of  the  testi- 
mony to  sustain  the  general  finding  on  the 
issues  presented,  and  the  province  of  the  jury 
In  cases  of  this  character. 

According  to  the  testimony,  plaintiff  was 
engaged  in  working  at  the  bottom  of  a  winze. 
From  the  collar  of  this  shaft  a  track  was 
constructed  along  the  level  in  which  it  was 
sank,  upon  which  a  truck  was  operated  to 
move  the  ore  and  waste  hoisted  from  the 
winze  to  the  level.  Over  the  mouth  of  the 
winze  trapdoors  were  placed,  upon  which  this 
track  was  extended,  so  that  the  truck  could 
be  run  upon  the  doors  when  closed.  These 
doors  opened  parallel  with  the  track.  If  they 
had  opened  crosswise,  the  door  next  to  the 
stationary  track,  when  open,  would  have  lain 
across  or  against  the  track  at  right  angles. 
AVhen  the  bucket  used  In  hoisting  from  the 
winze  was  raised  sufficiently  high  above  the 
level  of  the  doors,  they  were  closed,  the  truck 
run  on  the  track  thereon,  the  bucket  lowered 
onto  the  truck  and  unfastened  from  the  rope 
used  in  hoisting  It  from .  the  winze.  The 
truck  was  then  pushed  along  the  track  to  the 
point  where  the  bucket  was  taken  up  by  an- 
other hoisting  apparatus  and  conveyed  to  the 
eurface.  When  the  bucket  was  returned  to 
the  truck,  the  latter  was  again  run  upon  the 


trapdoors,  the  bucket  fastened  to  the  rope 
and  elevated  suflJcientiy  to  clear  the  truck, 
when  it  was  pushed  from  the  doors  to  the 
stationary  track,  and  the  doors  opened,  so 
as  to  permit  the  bucket  to  descend  into  the 
winze.  This  track,  it  Is  claimed,  for  a  dis- 
tance of  10  or  12  feet  from  the  mouth  of  the 
winze,  was  constructed  on  an  incline  towards 
the  winze.  In  fact,  counsel  practically  con- 
cede that  this  was  the  fact  To  prevent  the 
truck  being  precipitated  Into  the  shaft  when 
the  doors  were  open,'  a  timber  was  fastened 
to  a  pivot  attached  to  one  of  the  uprights, 
which  It  was  Intended  should  be  dropped 
across  the  track  near  the  mouth  of  the  winze, 
and,  when  down,  it  is  claimed  by  some  of  the 
witnesses,  was  snf&clent  to  prevent  the  truck 
from  l>eing  precipitated  Into  the  shaft,  while 
others  said  that  it  was  not,  because  of  its  In- 
sufficient strength,  or  because  the  end  not 
fastened  had  no  support  against  a  pressure 
towards  the  shaft  The  person  engaged  In 
operating  the  truck  had  returned  with  the 
empty  bucket,  fastened  it  to  the  rope,  and  as 
soon  as  the  bucket  was  dear  of  the  truck, 
shoved  or  kicked  the  latter  onto  the  track 
and  hoisted  the  trapdoors.  Just  at  this  mo- 
ment an  accident  happened  to  the  lights,  and, 
without  paying  any  attention  to  the  truck  or 
putting  down  the  bar,  he  proceeded  to  attend 
to  the  lights,  with  the  result  that  the  truck, 
by  force  of  gravity  on  account  of  the  incline 
of  the  track,  was  precipitated  into  the  shaft, 
striking  plaintiff,  and  injuring  him  very  se- 
verely. It  may  be  said  here  that  the  person 
engaged  In  operating  the  truck  admits  he 
knew  of  the  Incline,  and  that  the  truck,  un- 
less restrained  In  some  way,  If  standing  upon 
this  part  of  the  track,  would  run  into  the 
shaft.  This  Incline  was  not  particularly 
marked,  and  but  one  witness  stated  that  be 
noticed  it  from  a  casual  examination  with 
the  naked  eye.  Plaintiff  had  no  knowledge 
of  the  track  inclining  towards  the  shaft,  and 
had  nothing  to  do  with  its  construction.  He 
bad  been  engaged  in  the  shaft  but  three  or 
I  four  days  prior  to  his  injury,  subsequent  to 
the  date  when  the  trapdoors  were  put  in  and 
the  track  extended  thereon.  In  going  to  and 
from  his  work  be  passed  over  this  track. 
There  is  testimony  to  the  effect  that  at  least 
one  of  the  defendants  knew  of  the  incline  In 
the  track. 

It  was  the  duty  of  the  defendants  to  exer- 
cise ordinary  care  In  rendering  the  winze  In 
which  the  plaintiff  was  working  reasonably 
safe,  and  to  this  end  it  devolved  upon  them 
to  exercise  ordinary  care  In  constructing  the 
track  running  to  the  mouth  of  the  shaft  In 
such  manner,  and  providing  appliances  to  be 
used  In  connection  therewith,  as  would  be 
reasonably  sufficient  to  prevent  the  truck 
from  being  precipitated  into  such  shaft. 

In  this  connection  It  is  also  proper  to  ob- 
serve that  the  care  required  of  them  in  this 
respect  would  be  such  as  reasonably  pnident 
men  would  exercise  under  similar  circum- 
stances, having  in  mind  the  dangers  naturally 
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to  be  apprehended  from  the  operation  of  a 
truck  on  a  track  extended  to  the  mouth  of  the 
shaft.  Counsel,  from  their  argument,  appear 
to  assume  that,  because  a  bar  was  provided 
to  drop  across  the  track  for  the  purpose  of 
preventing  the  truck  from  being  precipitated 
into  the  shaft,  and  as  the  party  operating  the 
truck  neglected  to  use  the  bar  for  this  pur- 
pose, that,  therefore,  the  proximate  cause  of 
the  injury  to  ptalntUt  vras  the  negligence  of 
the  trammer.  This  view  cannot  be  sustain- 
ed. Whether  or  not  the  defendants  had  ex- 
ercised the  degree  of  care  Imposed  by  the  law 
in  constructing  the  track  and  appliances  to 
be  used  in  connection  therewith  to  prevent 
the  truck  from  running  into  the  shaft  was  a 
question  for  the  Jury  to  determine  from  the 
testimony.  The  evidence  was  certainly  suf- 
ficient upon  which  to  submit  this  question, 
and,  being  sufficient  for  that  purpose,  the 
finding  that  defendants  were  negligent  will 
not  be  disturbed. 

There  was  no  proof  that  plaintiff  knew  of 
the  incline  in  the  track.  He  had  worked  but 
a  few  days  after  it  was  connected  with  the 
doors.  It  was  no  part  of  bis  duty  to  operate 
the  truck.  His  work  was  confined  to  the  bot- 
tom of  the  shaft  The  only  question  was 
whether  or  not,  by  the  exercise  of  ordinary 
care,  he  should  have  observed  the  defect  in 
the  track.  The  incline  was  not  so  marked 
that  it  could  readily  be  detected  by  observa- 
tion alone.  So  that,  in  the  circumstances  of 
this  case,  the  question  of  his  alleged  con- 
tributory negligence  was  within  the  province 
of  the  Jury  to  determine.  Sampson  M.  &  M. 
Co.  V.  Schaad,  15  Colo.  197.  25  Pac.  89;  Clow 
&■  Sons  T.  Boltz,  92  Fed.  672,  34  C.  C.  A.  550; 
U.  P.  K.  Co.  V.  Jarvl,  53  Fed.  65.  3  C.  C.  A. 
433.  Having  determined  from  testimony  suf- 
ficient to  support  their  conclusion  that  he  was 
not  guilty  of  contributory  negligence  in  the 
respect  urged,  the  finding  on  that  question 
must  stand. 

The  Jury  having  necessarily  determined 
that  the  defendants  were  negligent,  and  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence, the  question  of  the  negligence  of  the 
trammer  is  practically  eliminated.  In  the  or- 
der of  events,  the  injury  was  caused  by  the 
grossly  culpable  negligence  of  the  trammer, 
but,  if  the  defendants  bad  taken  the  proper 
precautions  to  keep  the  truck  from  falling 
into  the  shaft  in  the  circumstances  It  did, 
the  injury  would  not  have  happened;  so 
that  the  sole  cause  of  the  plaintiff's  injury 
was  not  the  negligence  of  the  trammer  in 
handling  the  car,  but  the  result  of  the  con- 
current negligence  of  the  defendants  in  fail- 
ing to  exercise  a  reasonable  degree  of  care 
to  prevent  the  car  from  being  precipitated 
Into  the  shaft  when  left  standing  upon  the 
track.  When  the  injury  of  an  employs  by  a 
co-eropIoy6  would  not  have  happened  except 
for  the  negligence  of  the  common  employer, 
the  latter  Is  responsible  for  tbe  injury.  Cone 
T.  Del..  L.  &  W.  R.  R.  Co.,  81  N.  Y.  206,  37 
Am.  Rep.  491;   Sherman  ▼.  The  Menominee 


R.  &  L.  Co.,  72  Wis.  122,  S9  N.  W.  3«S,  1  L. 
R.  A.  173;  D.  &  R.  O.  Ry.  Co.  v.  Slpes,  26 
Colo.  17,  55  Pac.  1093;  Grand  Trunk  Ry.  Co. 
V.  Cummings,  106  U.  8.  700,  1  Sop.  Ct  493,  27 
L.  Ed.  266;  Shearman  &  RedQeld  on  Negli- 
gence, S  10,  quoted  with  approval  in  C.  M.  & 
I.  Ca  V.  Rees,  21  Colo.  435,  42  Pac.  42. 

Objections  are  urged  to  the  instructions 
given  upon  the  ground  that  they  were  mere 
abstract  propositions  of  law,  too  technical 
to  be  easily  comprehended  by  the  Jury.  Tbe 
instructions  are  not  open  to  this  objection. 
It  is  also  urged  that  one  of  the  instructions 
given  is  faulty  because  it  omits  the  doctrine 
of  negligence  of  a  fellow  servant,  and  is  in 
conflict  with  other  instructions  in  which  tbe 
law  on  this  subject  is  stated.  The  objection 
is  not  well  taken.  The  instructions  referred 
to  merely  state  the  law  on  the  different 
phases  of  tbe  case.  Each  is  complete  vrlth- 
In  itself  on  the  subject  or  subjects  to  which 
it  refers;  hence  there  is  no  conflict.  These 
Instructions  must  be  considered  as  a  whole 
on  the  different  questions  involved.  This  in- 
struction is  also  criticised  because  it  is  said 
to  advise  the  Jury,  in  effect,  that  plaintiff  was 
entitled  to  recover  if  the  track  and  appli- 
ances were  unsafe,  without  regard  to  wheth- 
er tills  condition  was  caused  by  the  negli- 
gence of  the  defendants.  The  instruction  is 
not  as  accurately  worded  as  it  should  be, 
but,  on  tfie  whole,  and  when  read  in  con^ 
nection  with  other  instructions  on  the  sub- 
ject, is  not  open  to  the  objection  offered. 

It  is  also  urged  that  a  further  instruction 
is  erroneous  because  it  improperly  states  the 
degree  of  care  which  the  defendants  were  re- 
quired to  exercise.  Tbe  objection  is  not  tena- 
ble. The  law  on  that  subject  bad  already 
been  given,  and  tbe  part  of  the  instruction 
challenged,  but  advised  the  Jury  that,  if  tbe 
negligence  of  the  defendants  was  the  prox- 
imate cause  of  plaintiff's  injury,  they  were 
responsible.  This  instruction  is  readily  dis- 
tinguished from  the  one  referred  to  in  Grant 
V.  Vamey,  21  Colo.  329,  40  Paa  771.  In  that 
instruction  it  was  clear  the  jury  were  im- 
properly advised  as  to  the  degree  of  care 
which  tbe  defendants  were  required  to  ex- 
ercise. 

It  is  also  urged  ttiat,  if  an  Instruction  giv- 
en at  the  request  of  defendants  had  heen 
followed,  tbe  Jury  should  have  returned  a 
verdict  in  their  favor.  This  instruction.  If 
proper,  called  the  attention  of  the  jury  to  a 
controverted  question  of  fact,  and  as  they 
evidently  determined  this  fact  against  tbe 
defendants  upon  testimony  sufficient  to  sap- 
port  their  conclusion,  the  defendant  cannot 
be  beard  to  complain.  Tbe  instruction  re- 
quested by  defendants  and  refused  was  sub- 
stantially incorporated  In  those  given. 

When  the  jury  were  being  impaneled,  one 
of  tbe  counsel  for  plaintiff  stated  that  an  in- 
surance company  was  the  real  party  in  In- 
terest in  defense  of  the  suit  Counsel  tot 
defendants  objected  to  this  statement,  and 
the  court  thereupon  advised  tbe  Jury  tliat 
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they  should  disregard  the  remark  of  counsel. 
On  the  examination  of  the  jurors  on  their 
voir  dire  counsel  for  plaintiff,  over  the  ob- 
jection of  defendants,  were  permitted  to  ask 
each  Juror  whether  he  was  acquainted  with 
the  Insurance  company  In  question,  and 
whether  he  had  been  in  its  employ.  If  the 
statement  complained  of  was  erroneous,  and 
was  not  cured  by  the  ruling  of  the  court,  or 
if  the  questions  to  the  Jurors  were  improper, 
they  are  not  sufficient  to  work  a  reversal  if 
it  afflrmatively  appears  that  the  defendants 
were  not  prejudiced  thereby.  The  great 
weight  of  the  testimony  on  the  question  of 
the  negligence  of  defendants  in  constructing 
the  track,  and  also  on  the  subject  of  the  al- 
leged contributory  negligence  of  the  plaintiff, 
was  overwhelmihgly  in  favor  of  the  latter. 
He  was  very  seriously  injured.  The  extent 
of  his  injuries  was  such  that  the  amount 
awarded  by  the  verdict  returned  is  not  at 
all  unreasonable.  So  it  appears  from  the 
record  that  there  were  no  close  questions  of 
fact  in  the  determination  of  which  the  Jury 
might  have  been  unconsciously  influenced  by 
the  consideration  of  extraneous  and  improper 
matter.  We  conclude,  therefore,  that  It  af- 
firmatively appears  the  defendants  were  not 
prejudiced  by  the  alleged  errors,  and  hence 
cannot  complain  of  their  commission.  Mani- 
gold  V.  Black  River  Traction  Co.  (Sup.)  80 
N.  Y.  Supp.  861. 

The  Judgment  of  the  district  court  is  af- 
firmed.    Affirmed. 


«2  Colo.  147) 

PEOPLE  ex  rel.  HAGERMAN  v.  COURT  OF 
APPEALS  OF  COLORADO  et  al. 

(Supreme  Court  of  Colorado.     Feb.  1,  1904.) 

CERTIORARI— COURT  OP  APPEALS— JURISDIC- 
TION—DECISION  —  REVIEW  —  CONFLICT  WITH 
PRIOR  DECISIONS— SPECIAL  CASE. 

1.  Certiorari  will  not  He  to  review  the  deci- 
sion of  the  court  where  it  has  jurisdiction  of 
the  case,  though  it  is  based  on  immaterial 
facts,  or  the  court  has  failed  to  consider  ma- 
terial facts,  or  has  misapprelieiided  the  facts, 
and  grievously  erred  in  its  statement  of  them. 

2.  Where  a  life  policy  was  made  payable  to 
the  insured's  wife,  if  living,  otherwise  to  her 
children,  and  the  insured  and  his  wife  assign- 
ed the  policy,  though  the  children  were  not 
made  parties  ■  to  an  action  after  the  wife's 
death  by  the  assignee  against  the  company  tor 
conversion  of  the  policy,  the  Court  of  Aw)eals 
has  jnrisdiction  to  render  judgment  that  the 
assignee  cannot  maintain  the  ac-tion  because 
her  interest  has  passed  to  the  children. 

3.  Where  a  life  policy  was  made  payable  to 
the  insured's  wife,  if  living,  otherwise  to  her 
children,  and  the  insured  and  his  wife  assigned 
the  policy,  the  decision  of  the  Court  of  Appeals 
that  the  assignee's  interest  in  the  policy  passed 
to  the  children  on  the  wife's  death  does  not, 
by  enforcing,  the  "payable  clause,"  instead  of 
the  "insurance  clause,"  so  conflict  with  a  prior 
de<>i«ion  of  the  Supreme  Court,  holding  a  fire 
policy  ■"oid  on  transfer  of  the  property  to  a 
mortgagee  to  whom  the  loss  was  payable  as  his 
interest  might  appear,  as  to  render  the  decision 
of  the  Court  of  Appeals  reviewable  by  certio- 
rari. 

f  1.  See  Certiorari,  vol.  >,  Cent  Dig.  i  42. 


4.  Where  the  Court  of  Appeals  held  that  the 
interest  of  a  wife  in  her  husband's  policy,  pay- 
able to  her,  if  living,  otherwise  to  "her  chil- 
dren," was  contingent,  and  that  on  her  death  it 
passed  to  her  children,  and  the  Supreme  Court 
had  held  that  a  beneficiary  acquires  an  ir- 
revocable interest  in  a  life  policy  on  its  issu- 
ance, the  two  decisions  are  not  so  in  conflict  as 
to  render  that  of  the  Court  of  Appeals  review- 
able by  certiorari. 

5.  Where  a  life  policy  is  payable  to  the  in- 
sured's wife,  if  living,  otherwise  to  her  chil- 
dren, and  the  assured  and  his  wife  assign  it, 
an  action,  after  the  wife's  death,  by  the  a* 
signee  against  the  company  for  conversion  of 
the  policy,  involving  the  rights  of  the  assignee 
and  the  children,  does  not  present  such  a  spe- 
cial case  or  great  public  question  as  to  require 
review  by  the  Supreme  Court  of  the  decision 
of  the  Court  of  Appeals. 

Petition  by  Jennie  R.  Hagerman  for  writ 
of  certiorari  to  the  Court  of  Appeals  and  the 
Mutual  Life  Insurance  Company  of  New 
York.    Denied. 

For  opinion  below,  see  72  Pac.  889. 

Stuart  &  Murray,  for  petitioner.  D.  V. 
Bm-ns  and  William  R.  Barbour,  for  respond- 
ents. 

PER  CURIAM.  In  1866  the  respondent 
company  issued  its  policy  of  insurance  upon 
the  life  of  David  Heller.  The  policy  con- 
tained the  following  among  other  provisions: 
"This  policy  of  insurance  wltnesseth  that  the 
Mutiml  Life  Insurance  Company  of  New 
York,  in  consideration  of  the  representations 
made  to  them  in  the  application  for  this  pol- 
icy, and  of  the  sum  of  $22:08,  to  them  duly 
paid  by  Mrs.  Fannie  Heller,  wife  of  David 
Heller,  merchant,  and  of  the  semi-annual 
payment  of  a  like  amount  on  or  about  the 
seventeenth  days  of  May  and  November  In 
each  year  during  the  continuance  of  this 
policy,  do  assure  the  life  of  Davi.d  Heller  of 
New  York,  in  the  County  of  New  York,  State 
of  New  York,  for  the  sole  use  of  bis  said 
wife,  in  the  amount  of  two  thousand  dol- 
lars, for  the  term  of  bis  natural  life.  And 
the  said  company  do  hereby  promise  and 
agree  to  pay  the  amount  of  said  insurance  at 
their  office  in  the  aty  of  New  York,  to  the 
assured  for  her  sole  use,  if  living,  in  con- 
formity with  the  statute,  and  If  not  living, 
to  her  children,  or  their  guardian  for  their 
use,  in  sixty  days  after  due  notice  and  proof 
of  the  death  of  the  said  party  whose  death  is 
hereby  insured,  the  balance  of  the  year's 
premium,  if  any,  being  first  deducted  there- 
from." In  the  year  1884  David  Heller  and 
Fannie.Heller,  his  wife,  executed  their  prom- 
issory note,  payable  to  one  Body,  for  ?e00, 
and  as  additional  security  assigned  their  in- 
terest in  the  policy.  The  note  and  policy 
were  assigned  In  1887  by  Body  to  Metzler,  by 
Metzler  in  1800  to  Norman  Hagerman,  and 
by  Hagerman  in  1891  to  petitioner.  The 
policy  was  delivered  with  each  assignment  to 
the  assignee,  and  the  insurance  company  du- 
ly notiOed.  The  company,  pursuant  to  the 
request  of  the  petitioner,  converted  it  into  a 
paid-up  policy  for  $1,003.  After  the  policy 
was  indorsed  as  a  paid-up  policy  it  was  de- 
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llvered  by  mistake  to  David  Heller.  It  Is 
admitted  tliat  tlie  cash  surrender  value  of 
the,  policy  in  July,  1898,  VFas  $810.  After 
the  delivery  of  tlie  policy  to  Heller,  and  in 
July,  1888,  the  petitioner  demanded  of  tlie 
company  its  return  or  the  payment  of  $810, 
its  surrender  value.  The  company  was  un- 
able to  deliver  the  policy,  and  refused  to  pay 
the  sum  demanded.  Fannie  Holler,  the  ben- 
eficiary named  in  the  policy,  died  in  the  year 
1889,  leaving  her  husband,  David  Heller, 
and  several  cliildren,  surviving  her.  In  Oc- 
totier,  1898,  Jennie  B.  Hagerman  brought  ac- 
tion against  the  insurance  company  in  the 
district  court  of  Arapalioe  county,  alleging 
the  conversion  of  the  policy,  and  demanding 
Judgment  for  its  value.  The  trial  resulted  in 
a  judgment  in  favor  of  the  plaintiff  for  the 
value  of  the  policy,  and  provided  that  the 
judgment  might  be  satisfied  by  the  delivery 
bf  the  policy  to  the  plaintiff.  The  defendant 
appealed  from  the  judgment  to  the  Court  of 
Appeals.  That  court  reversed  the  judgment 
of  the  district  court,  and  held  that,  as  Jen- 
nie R.  Hagerman  liad  no  substantial  inter- 
est in  the  policy  in  question,  she  was  not 
damaged  by  the  alleged  conversion.  Subse- 
quently Mrs.  Hagerman  filed  her  petition  in 
this  court  for  a  writ  of  certiorari.  The  peti- 
tion, after  reciting  that  petitioner  recovered 
Judgment  against  the  Insurance  company  in 
the  district  court,  that  the  Judgment  was  re- 
versed by  the  Court  of  Appeals,  and  that  the 
petition  for  rehearing  was  overruled,  alleges, 
among  other  things:  (1)  "That  the  Court  of 
Appeals,  In  arriving  at  Its  judgment  and  de- 
cision, refused  to  consider  matters  pertinent 
and  vital  in  said  controversy."  (2)  "That  the 
opinion  announced  is  contrary  to  the  law  in 
reference,  to  said  matters  therein  contained, 
as  heretofore  laid  down  by  the  prior  deci- 
sions of  this  court,  and  also  in  said  Court  of 
Appeals."  (3)  "That  the  Court  of  Appeals 
was  without  jurisdiction  to  render  the  par- 
ticular judgment  announced."  (4)  "That  the 
judgment  of  the  Court  of  Appeals  is  based 
upon  wholly  Immaterial  facts."  And  (5) 
"that  the  opinion  and  Judgment  of  the  Court 
of  Appeals  fails  to  state  certain  material 
facts,  and  that  said  court  has  misapprehend- 
ed the  facts,  and  grievously  erred  in  its  state- 
ment BO  far  as  it  attempts  to  give  the  same." 
.We  shall  consider  those  allegations  only 
which  we  have  numbered  2  and  3,  because 
we  have  repeatedly  held  that,  If  the  Court 
of  Appeals  has  Jurisdiction  of  the  case,  this 
court  will  not  exercise  the  superintending 
control  granted  by  the  Constitution,  even 
though  it  should  appear  that  the  decision  of 
the  Court  of  Appeals  is  erroneous,  or  ttiat 
the  facts  upon  which  the  decision  was  based 
were  insufiicient  in  law  to  sustain  the  con- 
clusion of  the  court,  or  that  such  facts  were 
immaterial  under  the  issue  made  by  the 
pleadings.  We  do  not  recall  a  decision  of 
this  court  in  which  it  is  held  that  we  will 
refuse  to  grant  the  writ  where  it  is  alleged 
in  the  petition  and  shown  by  the  record  tliat 


the  Court  of  Appeals  has  failed  to  consider 
facts  which  are  alleged  to  I>e  material  to  the 
issue,  or  where  it  is  alleged  that  the  court 
has  misapprehended  the  facts  and  grievously 
eiTed  in  its  statement  of  them;  but  we  now 
decide  that  such  conditions  do  not  warrant 
this  court  in  the  exercise  of  the  power  grant- 
ed by  law,  for,  unless  the  Court  of  Appeals 
is  without  jurisdiction  to  render  the  Judg- 
ment, or  unless  in  a  clear  case  it  ignores  the 
decision  of  this  court,  or  unless  cases,  if  any, 
are  presented  involving  the  same  principle, 
certiorari  will  not  be  granted.  People  v. 
Court  of  Appeals,  28  Colo.  442,  65  Pac.  42; 
People  v.  Court  of  Appeals,  27  Oolo.  405,  61 
Pac.  592,  61  L.  R.  A.  105;  People  v.  Court 
of  Appeals,  27  Colo.  411,  61  Pac.  591.  In 
holding  that  Mrs.  Hagerman  had  no  Interest 
in  the  policy  of  Insurance,  the  court  declared 
that  upon  the  death  of  Fannie  Heller  her 
children  became  the  beneficiaries,  and  it  is 
urged  ttiat  the  court  was  without  jurisdic' 
tion  to  render  Judgment  In  favor  of  these 
children  because  they  were  not  parties  to  the 
suit  The  specific  objection  is  as  follows: 
"That  the  said  the  honorable  Court  of  Ap- 
peals had  no  jurisdiction  to  consider  and 
determine  the  questions  it  has  adjudicated 
In  said  action,  for  want  of  necessary  parties; 
that  the  entire  opinion  is  based  on  the  sup- 
posed rights  of  the  ctiildren  of  Fannie  Hel- 
ler; that,  in  order  to  have  their  rights  pass- 
ed upon,  the  defendant  should  have  made 
them  parties  by  cross-bill,  and  caused  them 
to  interplead  with  petitioner;  that  the  mat- 
ters determined  by  the  Court  of  Appeals 
could  only  properly  be  considered  upon  an 
interplea;  that  said  ctiildren,  not  being  par- 
ties thereto,  could  in  no  way  be  bound  by 
the  judgment  of  the  Court  of  Appeals;  that, 
as  such  an  adjudication  could  not  be  bind- 
ing upon  them,  neither  had  it,  nor  can  it 
legally  be  made  to  have,  any  binding  force  ,or 
effect-  on  your  petitioner."  Counsel's  posi- 
tion is  not  tenable.  The  court  had  jurisdic- 
tion of  the  appeal— jurisdiction  to  determine 
Mrs.  Hagerman's  right  in  the  subject  of  liti- 
gation—and, while  the  children  were  not  par- 
ties to  the  litigation,  and  while  counsel  is 
correct  in  stating  that  they  would  not  be 
bound  by  any  Judgment  rendered  against 
them,  the  court  had  power,  nevertheless,  in 
passing  upon  the  right  of  Mrs.  Hagerman,  to 
declare  that  upon  the  death  of  the  wife  of 
the  insured  her  assignee's  rights  ceased,  and 
that  her  children  became  the  I)eneficiarie8. 

We  cannot  say  that  the  Court  of  Appeals 
has  ignored  the  decisions  of  this  court,  or  has 
refused  to  be  guided  by  the  law  as  announced 
by  this  court.  In  People  v.  Coiwt  of  Appeals, 
in  27  Colo.  411,  61  Pac.  594,  it  Is  held  that: 
"The  Supreme  Court  will  not,  in  the  exercise 
of  its  power  of  superintending  control,  review 
by  certiorari  a  Judgment  of  the  Court  of  Ap- 
peals In  a  case  in  which  that  court  has  flual 
appellate  Jurisdiction,  on  the  ground  that  the 
Court  of  Appeals  in  its  decision  ignored  de- 
cisions of  the  Supreme  Court  and  disregarded 


Digitized  by 


Google 


Colo.) 


PEOPLE  V.  COURT  OP  APPEALS. 


400 


the  law  therein  anaounced,  where  the  opin- 
ion of  the  Court  of  Appeals  discloses  that  It 
did  not  ignore  the  decisions  of  the  Supreme 
Court,  but  considered  them,  and  accepted  the 
law  as  therein  laid  down  as  correct  and  con- 
trolling as  a  general  proposition,  but  decided 
that  in  the  particular  case  before  the  court 
the  peculiar  facts  and  cli'cumstances  took  the 
case  out  of- the  general  rule  laid  down  In  the 
Supreme  Court  cases,  and  brought  It  with- 
in certain  well-recognized  exceptions."  The 
Court  of  Appeals  in  this  case  did  not  ignore 
the  decisions  of  this  court,  but  considered 
such  cases  as  were  called  to  its  attention,  and 
determined  that  they  were  not  in  conflict 
with  the  other  authorities  cited  in  the  opin- 
ion. Let  OS  examine  the  cases  referred  to 
for  the  purpose  of  ascertaining  whether  the 
Court  of  Appeals  has  refused  to  apply  the  law 
as  announced  by  this  court.  It  is  said  that 
the  Court  of  Appeals,  in  holding  that  Mrs. 
Uagerman  bad  no  substantial  interest  in  the 
policy,  and  that  the  children,  upon  the  death 
of  Mrs.  Heller,  became  the  beneficiaries,  has 
enforced  the  'payable  clause"  of  the  policy, 
rather  than  the  "insurance  clause"  thereof, 
and  that  in  so  doing  the  court  has  decided  di- 
rectly contrary  to  the  decision  of  this  court 
in  the  case  Scania  Insurance  Company  ▼. 
Johnson,  22  Colo.  476,  45  Pac.  431,  but  we 
find  nothing  in  the  case  cited  in  conflict  with 
the  decision  of  the  Court  of  Appeals.  The 
aousehold  goods  of  Mrs.  Quigley  were  insur- 
ed by  the  Scania  Company  against  loss  by 
fire.  Attached  to  the  policy  was  a  provision, 
"Loss,  if  any,  payable  to  Mrs.  H.  Johnson, 
is  her  Interest  may  appear."  The  policy  con- 
tained the  usual  proTislons  declaring  It  void 
if  any  change  in  possession  or  ownership  of 
the  property  was  made  without  the  consent 
)f  the  company.  Afterwards,  without  notice 
)f  any  kind  to  the  company,  Mrs.  Quigley 
nade  an  absolute  sale  of  the  property  to  Mrs. 
(ohnson.  The  property  was  destroyed  by 
3re,  and  Mrs.  Johnson  brought  suit  upon  the 
policy  to  recover  the  value  of  the  goods  de- 
stroyed. The  court  held  that  the  effect  of  the 
language  of  the  attached  provision  was  mere- 
ly an  appointment  of  Mrs.  Johnson  to  receive 
the  amount  of  any  loss  that  might  occur;  that 
the  contract  of  insurance  was  one  directly  be- 
tvveen  the  company  and  the  mortgagor;  that 
it 'was  the  mortgagor's,  and  not  the  mortga- 
gee's Interest  that  was  insured,  and  that  the 
sale  of  the  property,  being  In  violation  of  the 
terms  of  the  policy,  invalidated  it.  This  Is 
far  from  a  decision  holding  that  under  pro- 
visions such  as  we  have  quoted  from  the 
Heller  policy  an  assignment  of  the  policy 
vests  in  the  assignee  the  absolute  title  there- 
to, and  authorizes  him,  during  the  life  of  the 
Insured,  and  after  the  death  of  the  wife,  to 
surrender  the  policy,  and  collect  the  cash 
value;  or  one  holding  that  the  assignee  of 
such  a  policy.  Indorsed  as  being  "paid  up," 
takes,  after  the  decease  of  the  wife,  and  dur- 
ing the  life  of  the  Insured  (to  the  exclusion 
of  the  children),  the  sole  title  thereto;  or  one 


holding  that  under  a  policy  such  as  we  have 
before  us  the  wife  is  the  sole  beneficiary. 
But  it  is  urged  that  the  children  of  Fannie' 
Ueller  do  not  have  an  insurable  interest  in 
the  life  of  David  Heller,  that  stepchildren  do 
not  have  an  insurable  Interest  in  the  life  of 
their  stepfather,  and  that  the  policy  should 
be  read  as  though  the  children  had  not  been 
mentioned.  In  the  opinion  of  the  Court  of 
Appeals,  it  is  stated  that  at  the  time  of  the 
assignment  of  the  policy  "David  and  Fannie 
Heller  had  nine  children,  who  still  survive." 
In  the  petition  for  certiorari  it  Is  alleged  that 
there  is  no  allegation  In  the  pleadings  nor 
statement  in  the  evidence  that  David  Heller 
was  the  father  of  any  of  the  said  children, 
and  it  appears  to  be  assumed  because  the  pol- 
icy mentions  "her  children,"  and,  there  being 
no  proof  or  allegation  on  the  subject,  that  the 
children  surviving  are  the  stepchildren  of  Da- 
Tid  Heller;  and  It  is  insisted  that  the  de- 
cision in  the  case  of  Love  v.  Clune,  24  Colo. 
237,  50  Pac.  34,  sustains  the  position  of  Mrs. 
Hagernian,  and  that  the  Court  of  Appeals  re- 
fused to  be  guided  by  the  law  as  announced 
in  that  case.  We  do  not  so  read  the  case. 
The  case  decides  that  an  insurance  policy  of 
a  benevolent  association  organized  "to  aid 
and  benefit  the  families  of  deceased  mem- 
bers of  the  brotherhood  in  a  simple  and  sub- 
stantial manner"  cannot  be  changed  so  as  to 
name  a  beneficiary  "not  within  the  class  for 
whose  benefit  the  association  was  organized." 
And  in  considering  the  case  presented  upon 
the  subject  of  the  right  of  the  insured  to 
change  the  beneficiary  at  will,  the  court  said: 
"We  think  the  greater  number  and  better-rea- 
soned cases  favor  the  rule  that,  in  the  absence 
of  any  provision  upon  the  subject,  the  bene- 
ficiary named  cannot  be  displaced  without  his 
or  her  consent."  The  cases  approved  by  the 
court  hold  that  the  "beneficiary,  upon  the  Is- 
suance and  delivery  of  the  policy,  acquires  a 
vested  interest  that  Is  irrevocable."  The  de- 
cision Is  not  in  conflict  with  the  decision  of 
the  Court  of  Appeals,  and  that  court  rightly 
read  the  opinion  of  this  court. 

The  Court  of  Appeals  held  that  the  Interest 
of  Mrs.  Heller  in  the  policy  was  contingent 
upon  her  surviving  her  husband,  and  that 
with  her  death  ended  her  contingent  Interest 
in  the  policy,  and  all  rights  therein  became 
vested  in  her  children.  The  rule  announced 
In  the  case  Love  v.  Clune  as  being  sustained 
by  the  greater  number  and  better-reasoned 
cases,  that  "a  beneflciary  acquires,  xipon  the 
issuance  and  delivery  of  the  policy,  a  vested 
and  irrevocable  Interest  therein,"  is  not  au- 
thority for  the  position  taken  by  Mrs.  Hager- 
man  that  stepchildren  have  no  Insurable  in- 
terest In  the  life  of  their  stepfather,  nor  Is 
it  contrary  to  the  rule  annomiced  by  the 
Court  of  Appeals.  The  policy  In  question 
made  Mrs.  Heller  the  beneflciary  In  the  event 
that  she  survived  her  husband.  If  she  did 
not,  her  children  became  the  beneficiaries. 
Our  attention  has  not  been  called  to  any  de- 
cision of  this  court  which  holds  that  a  wife 
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bns  sucb  a  vested  and  Irrevocable  Interest  In 
a  policy  of  Insurance  sucb  as  was  under  con- 
sideration In  the  Court  of  Appeals  that  the 
rights  of  the  children  therein  are  defeated  by 
un  assignment  of  the  wife  although  she  does 
not  survive  her  husband. 

Other  cases  are  cited  by  the  petitioner  as 
being  In  conflict  with  the  decision  of  the 
Court  of  Appeals,  but  we  do  not  so  regard 
them,  and  we  shall  not  discuss  them. 

As  additional  reasons  for  the  Issuance  of 
the  writ,  It  Is  alleged  that  this  is  a  special 
case,  an  extreme  case,  a  case  of  peculiar  facts 
and  law,  and  one  In  which  great  public  ques- 
tions are  involved;  but  we  do  not  so  regard  it. 
The  application  for  certiorari  is  denied. 

Application  denied. 


(32  Colo.  71) 

FLORENCE  &  CRIPPLE  CREEK  R.  CO.  v. 
TBNNANT. 

(Supreme  Court  of  Colorado.     Feb.  1,  1904.) 

CONTRACTS— SALES— SETTLEMENT  WITH  AS- 
SIGNEE OP  SELLER— ACTION  BY  ASSIGNOR- 
INSTRUCTIONS— ACTION  ON  ACCOUNT— INTER- 
EST—LIMITATIONS. 

1.  Defendaut  took  lumber  from  a  mill,  which 
was  in  the  hands  of  an  assdguee  for  the  bene- 
fit of  creditors,  and  subspqncntly  paid  the  as- 
signee a  certain  sum  in  settlement.  Subsequent- 
ly the  as.signee  was  disoliarged,  aud  the  mill, 
«tc.,  reconvejed  to  the  assignor,  who  sued  for  a 
balance  due  for  the  lumber.  The  court  in- 
structed that  the  testimony  showed  that  the 
settlement  with  defendant  was  made  on  the 
statements  of  de^ndant's  representatives  as  to 
the  amount  of  lumber  taken,  and  that,  if  such 
statements  were  true,  that  item  might  be  con- 
sidered to  hare  been  settled  for,  but  that  if 
more  lumber  was  taken,  and  more  than  the  as- 
signee undertook  to  settle  for,  the  pioiutiff 
could  recover  for  the  value  of  the  lumber  not 
paid  for.  Held,  that  the  instruction  was  prop- 
er. 

2.  It  was  proper  to  refuse  an  instruction 
which,  in  general  terms,  stated  that  if  the 
assignee  had  charge  of  the  lumber,  and  settled 
with  defendant,  the  plaintiff  was  not  entitled 
to  recover. 

3.  In  an  action  for  the  price  of  lumber,  there 
was  evidence  that  the  contract  of  sale  was 
t'lat  the  lumber  should  be  considered  delivered 
"when  taken  by  defendant,  accepted,  and  used," 
and  the  eonrt  instructed  that  if  the  agreement 
was  that  the  lumber  was  not  to  be  paid  for  un- 
til it  was  "accepted  for  use,"  and  that  before 
so  "accepte<l  for  use  "  It  was  washed  away  by 
a  flood,  there  could  be  no  recovery.  Held,  that 
the  instruction  was  not  erroneous  because  of 
the  phrase  "accepted  for  use,"  the  distinction 
between  the  instruction  and  the  evidence  not 
being  so  marked  as  to  have  misled  the  jury. 

4.  Mills'  Ann.  St.  I  22.'>1,  provides  that  cred- 
itors should  he  allowed  interest  on  money  due 
on  account  from  the  date  when  the  same  be- 
came due.  Held  that,  in  an  action  on  account 
for  goods  sold  and  delivered,  though  it  appeared 
that  the  amount  of  goods  delivered  had  been 
disputed,  plaintiff  was  entitled  to  interest  on 
the  amount  fotind  to  be  due. 

5.  An  action  on  account  of  lumber  sold  and 
delivered  is  not  barred  where  there  has  been 
a  partial  payment,  claimed  by  the  debtor  to  be 
in  full  payment,  within  six  years  of  the  bring- 
ing of  the  suit. 


IT  5.  See  Limitation  of  Actions,  vol.  33,  Cent.  Dig. 
I  £32. 


Appeal  from  District  Court,  Fremont  Coun- 
ty; M.  S.  Bailey,  Judge. 

-Action  by  William  Tennant  against  the 
Florence  &  Cripple  Creek  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AflSrmed. 

Karl  Schuyler  and  Henry  M.  Blackmer,  for 
appellant.  James  T.  Locke  and  Lee  C.  Cham- 
pion, for  appellee. 

STEELE,  J.  Suit  was  brought  by  the 
plaintiff  on  June  23,  1900,  to  recover  Judg- 
ment in  the  supi  of  |4,0C7,  and  interest,  on 
account  for  materials  furnished  prior  to  De- 
cember, 1804.  The  Jury  returned  a  verdict 
for  the  plaintiff  in  the  sum  of  $5,410.10.  The 
case  is  brought  here  by  the  defendant  by 
appeal. 

The  appellant  contests  but  two  items  of 
the  account— one  amounting  to  $1,352,  the 
value  of  lumber  alleged  to  have  been  taken 
by  the  appellant  from  appellee's  mill  in  the 
month  of  Jime,  1894;  the  other  amounting 
to  the  sum  of  $2,417,  the  value  of  piling  fur- 
nished appellant  at  its  request.  Counsel  say 
in  their  brief:  "It  was  the  intention  of  coun- 
sel to  urge  various  objections  In  detail  to 
the  manner  in  which  the  account  was  proved, 
and  to  take  up  in  detail  various  objections 
to  the  introduction  of  various  items,  •  •  • 
but,  upon  more  mature  consideration.  It  now 
is  the  Intention  of  counsel  for  appellant  to 
resolve  the  discussion  as  hereinabove  set 
forth  to  a  consideration  of  the  case  as  being 
an  action  brought  to  recover  the  value  of  the 
two  Items  mentioned  In  the  account;  that  is, 
the  piling  of  the  claimed  value  of  $2,417.28, 
and  the  1(^4,000  feet  of  lumber  claimed  to 
have  been  taken  from  the  mill  site  by  the 
railroad  company,  of  the  value  of  $1,352.00." 

We  shall  not  consider  the  assignment  of 
error  that  the  judgment  is  not  supported  by 
the  evidence,  because  the  evidence  of  the 
appellee.  If  believed  by  the  jury,  will  support 
the  judgment.  The  appellee  was  the  propri- 
etor of  a  sawmill,  and  in  his  absence — so  he 
says— the  agents  of  the  company  took  104,000 
feet  of  lumber  for  use  In  the  repair  of  its 
road,  and  the  officers  and  agents  of  the  com- 
pany informed  him  that  they  had  taken  the 
lumber,  aud  had  credited  him  upon  the  books 
of  the  company  with  that  amount  These 
statements  are  denied  by  the  appellant's  wit- 
nesses. They  admit,  however,  that  they  took 
lumber  from  the  mill,  but  tbey  say  that  the 
amount  taken  was  only  about  13,000  feet 
The  appellee  testified  that  he  furnished  the 
piling  mentioned  In  the  second  item,  and  pro- 
duced a  memorandum  showing  the  amount 
and  value  thereof.  It  seems  that  the  ap- 
pellee had  made  an  assignment  for  the  ben- 
efit of  creditors,  and  while  his  affairs  were 
In  the  bands  of  his  assignee  the  transaction 
with  the  company  occurred.  The  assignee  re- 
ceived from  the  company  payment  for  a  few 
thousand  feet  of  lumber  taken  from  the  mill, 
and  testified  with  reference  to  the  piling  that 
he  agreed  with  the  company  that  the  piling 
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should  be  considered  as  delivered  wben  It 
was  used.  Other  witnesses  testified  that  the 
piling  was  put  upon  the  right  of  way  of  the 
company,  and  was  carried  away  by  a  flood. 
The  jury  was  properly  instructed  upon  the 
appellant's  theory  of  the  case,  and  must  have 
believed  the  witnesses  for  the  appellee.  The 
Jury  was  instructed  that  if  the  assignee  of 
Tennant  made  a  contract  with  the  company, 
by  the  terms  of  which  he  agreed  to  furnish 
them  certain  quantities  of  piling,  and  that 
the  piling  was  not  to  be  paid  for  until  used 
by  the  company,  and  that  before  the  piling 
was  accepted  by  the  company  it  was  washed 
away  by  a  flood,  or  if  there  was  no  delivery 
or  acceptance  of  the  piling,  the  verdict  should 
be  for  the  defendant.  And  the  appellant  in- 
sists that  the  Jury  disregarded  the  instruction 
in  flnding  for  the  appellee.  There  was  testi- 
mony oflfered  by  the  appellee  upon  which  the 
Jury  could  base  a  finding  that  he  delivered 
the  piling  in  question  to  the  ofiBcers  of  the 
company,  and  we  cannot  say  that  the  Jury 
disregarded  the  instructions. 

Instruction  No.  7  was  objected  to  by  the 
appellant  because  it  contains  a  statement  of 
fact,  but  we  think  the  objection  Is  not  ten- 
able. The  statement  contained  in  the  instruc- 
tion was  from  the  uncontradicted  testimony 
of  appellant's  witnesses,  and  could  not  have 
been  prejudicial.  The  company,  without  au- 
thority, took  a  quantity  of  lumber  from  the 
mill  of  the  appellee,  and  the  assignee  accept- 
ed from  the  company  $153  as  payment  for 
the  lumber.  The  court  instructed  the  Jury 
that  the  testimony  showed  that  the  settlement 
with  the  company  was  made  upon  the  state- 
ments of  the  representatives  of  the  company 
as  to  the  amount  of  lumber  taken,  and  that, 
if  such  statements  were  substantially  cor- 
rect and  true,  that  item  might  be  taken  and 
considered  to  have  been  fully  settled  for,  but 
that  If  more  lumber  was  taken  than  the 
agents  reported,  and  more  than  the  assignee 
undertook  to  settle  for,  and  in  fact  did  settle 
for,  the  plaintiff  could  recover  for  the  value 
of  the  lumber  not  paid  for  by  the  company. 
Before  this  suit  was  begun,  the  assignee  of 
Tennant  was  discharged,  and  the  property 
reconveyed  by  proper  writing  to  Tennant 
This  Instruction  was  correct,  and  the  court 
did  not  err  in  giving  it,  nor  in  refusing  to 
give  an  instruction  offered  by  the  appellant 
which  in  general  terms  stated  that  if  the  as- 
signee had  charge  of  tlie  lumber,  and  settled 
with  the  company,  the  plaintiff  was  not  en- 
titled to  recover.  The  instructions,  it  is 
claimed,  are  inconsistent,  but  we  do  not  so 
regard  them,  and  they  appear  to  fully  and 
fairly  present  the  Issues  raised.  The  assignee 
of  Tennant  testified  that,  by  agreement  with 
the  company,  the  piling  should  be  considered 
delivered  "when  it  was  taken  by  the  railroad 
company,  accepted,  and  used."  The  Jury  was 
instructed  that  if  they  believed  from  the  evi- 
dence that  there  was  an  agreement  between 
the  assignee  and  the  company  "that  the  pil- 
ing was  not  to  be  paid  for  by  said  company 


until  it  was  accepted  by  it  for  use,  and  that 
before  it  was  so  accepted  for  use  by  said 
company  it  was  washed  away  by  a  flood, 
•  •  ♦  then,  so  far  as  this  particular  item 
is  concerned,  your  verdict  should  be  for  the 
defendant."  It  is  claimed  that  by  this  in; 
struction  a  new  element  is  introduced  into 
the  agreement,  and  that  the  use  of  the  words 
"accepted  for  use"  tended  to  confuse  the  Jury. 
The  agreement  testified  to  by  the  assignee 
of  Tennant  was  that  the  piling  was  not  to  be 
considered  delivered  antil  used.  There  is  a 
distinction  between  the  terms  employed  in 
the  instruction  and  those  given  in  the  testi- 
mony, but  the  distinction  is  not  so  marked 
as  to  have  misled  the  Jurors,  or  to  have  con- 
vinced them  that  placing  the  piling  on  the 
company's  right  of  way,  if  they  believed  the 
assignee's  testimony,  rendered  the  company 
liable. 

The  action  of  the  court  in  allowing  interest 
upon  the  amount  of  $3,592  from  December 
31,  1894,  to  the  date  of  trial,  is  assigned  as 
error.  Upon  the  subject  of  interest  the  court 
instructed  the  Jury  as  follows:  "And  If  you 
find  from  the  evidence  given,  under  the  in- 
structions of  the  court,  that  any  such  sum 
whatsoever  is  now  due  and  owing  to  the 
plaintiff  from  the  said  defendant  for  said  ma- 
terial, or  for  any  part  or  portion  of  It,  then 
you  will  allow  the  plaintiff  Interest  on  such 
sum  80  found  to  be-  due  to  him  at  the  rate  of 
eight  per  cent,  per  annum  from  December 
31,  1894,  to  the  present  time."  No  error  was 
committed  by  the  court  In  giving  this  instruc- 
tion, nor  was  error  committed  by  the  Jury  in 
awarding  interest  in  accordance  therewith. 
The  plaintiff  sued  upon  an  account  for  ma- 
terials sold  and  delivered.  The  statute  (sec- 
tion 2251,  1  MUls'  Ann.  St.)  provides  that 
"creditors  shall  be  allowed  to  receive  interest 
when  there  is  no  agreement  as  to  the  rate 
thereof,  at  the  rate  of  eight  per  centum  per 
annum  •  •  •  on  money  due  on  account, 
from  the  date  when  the  same  became  due." 
Conceding  that  the  statute  allows  interest 
upon  accounts  from  the  time  they  become 
due,  counsel  insist  that,  unless  the  account 
has  been  liquidated,  interest  should  not  be 
awarded,  and  the  case  of  Dexter  v.  Collins, 
21  Colo.  455,  42  Pac.  664,  is  cited  in  support 
of  this  contention.  The  action  in  the  case 
cited  was  not  based  upon  an  account,  but 
was  an  action  to  recover  commissions  al- 
leged to  be  due  for  the  sale  of  real  estate, 
and  the  court  held  that  Interest  was  not  re- 
coverable upon  an  unliquidated  demand.  The 
decision  in  the  case  cited  is  not  in  conflict 
with  the  decision  here,  for  the  action  in  that 
case  was  brought  upon  an  express  contract 
and  an  implied  contract,  while  this  action  la 
brought  upon  an  account.  Debtors  cannot 
avoid  the  payment  of  interest  by  disputing  the 
account,  and  when  at  the  trial  the  account, 
or  any  portion  of  it,  is  established,  the  cred- 
itor is  entitled  to  interest  upon  the  amount 
found  to  be  due. 

The  appellant  also  contends  that  the  claim 
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fctr  tbe  lumber  is  barred  by  the  statute  of 
limitations;  that  the  lumber  was  taken  about 
the  middle  of  June,  1894;  and  that  suit  was 
brought  on  June  23,  1900.  The  account  for 
lumber  sued  upon  was  not  a  mutual  account, 
and,  but  for  tbe  partial  payment  and  the  ac- 
knowledgment of  it,  would  probably  be  barr- 
ed by  the  statute.  But  the  acknowledgment 
of  it  and  the  partial  payment  occurred  with- 
in ^ix  years  of  the  bringing  of  the  suit. 

After  the  assignee  was  discharged,  he 
made  a  reconveyance  to  Tennant,  and  Ten- 
nant  was  permitted  to  testify  to  that  fact, 
and  the  assigumcnt  to  Tennant  was  intro- 
duced, over  objections.  This  action  of  the 
court,  the  defendant  urges,  was  prejudicial 
to  the  appellant.  We  do  not  think  the  Jury 
could  have  been  influenced  by  this  testimony. 
It  was  Immaterial,  but  Its  introduction  was 
not  prejudicial.  The  case  has  many  peculiar 
features,  but  the  Jury  accepted  the  story  of 
the  appellee  as  truthful,  and  rejected  the 
statements  of  the  appellant's  witnesses;  and 
we  cannot  say  that  the  verdict  was  not  Just, 
because  the  Jury  accepted  the  testimony  of 
appellee,  although  uncorroborated  in  many 
particulars,  and  rejected  the  testimony  of 
witnesses  for  appellee,  although  corroborated 
and  supported  by  other  witnesses  and  by  cir- 
cumstances. 

There  being  no  error  In  tbe  record,  the 
Judgment  is  affirmed. 

Affirmed. 

(32  Colo.  205) 

VBNNER  et  al.  ▼.  DENVER  UNION  WA- 
TER 00.  et  al. 
(Supreme  Court  of  Colorado.     Feb.  1,  1904.) 

APPEAL-JURISDICTION— ACTION  INVOLVING 
FREEHOLD. 

1.  An  action  to  annnl  certain  conveyances, 
where  the  effect  of  the  decree  sought  would  di- 
vest defendants  of  title  to  a  waterworks  sys- 
tem and  vest  it  in  plaintiffs,  was  an  action  in- 
volving a  freehold,  and  transferable  from  the 
Court  of  Appeals  to  the  Supreme  Court. 

Appeal  from  District  Court,  Arapahoe 
County;    N.  Walter  Dixon,  Judge. 

Action  by  Clarence  H.  Venner  and  others 
against  the  Denver  Union  Water  Company 
and  others.  From  a  decree  for  defendants, 
plaintiffs  appeal.  Transferred  from  Court  of 
Appeals.    Motion  to  remand  denied. 

Teaman  &  Gove,  Gondy  &  Twltchell,  and 
H.  H.  Babb,  for  appellants.  Wolcott,  Vaile 
&  Waterman,  H.  H.  Dunham,  W.  W.  Field, 
and  Chas.  J.  Hughes,  Jr.,  for  appellees. 

PER  CURIAM.  Appellants  commenced  an 
action  in  the  district  court  of  Arapahoe  coun- 
ty against  the  appellees,  one  purpose  of 
which  was  to  obtain  a  decree  annulling  cer- 
tain conveyances  under  which  the  Denver 
Union  Water  Company  obtained  and  asserts 
title  to  the  waterworks  system  of  which  it 
claims  to  be  the  owner.  The  effect  of  such 
a  judgment,  so  appellants  claim,  would  be  to 
divest  the  Denver  Union  Water  Company  of 
title  to  the  waterworks  system  In  question 


and  vest  It  In  the  American  Waterworks 
Company.  That  is  the  relief  to  which  they 
claim  to  be  entitled.  The  Issues  were  founj 
in  favor  of  the  defendants,  and  a  decree 
rendered  adjudging  the  American  Water 
works  Company  bad  no  right,  title,  or  interest 
in  the  property  in  controversy,  and  that  the 
Denver  Union  Water  Company  was  the  own- 
er thereof.  From  this  judgment  tbe  plaintiffs 
appealed  to  tbe  Coiurt  of  Appeals.  Defend- 
ants there  moved  to  transfer  the  cause  to 
this  court,  upon  the  ground,  among  others, 
that  a  freehold  was  involved.  Tbe  motion 
prevailed,  and  appellants  now  move  to  re- 
mand. 

In  support  of  this  motion  It  Is  contended 
that  the  action  only  incidentally  relates  to  a 
freehold,  because  the  suit  was  commenced 
to  set  aside  and  vacate  certain  conveyances. 
The  relief  to  which  the  plaintiffs  claim  to  be 
entitled  can  only  be  secured  through  the  an- 
nulment of  these  conveyances.  A  Judgment 
to  that  effect,  and  its  purpose,  is  to  adjudi- 
cate the  title  to  the  property  in  controversy, 
so  that  the  real  subject-matter  in  dispute 
between  the  parties  is  the  title  to  real  prop- 
erty, and  a  decree  in  the  action,  as  it  did 
by  the  one  rendered  in  the  district  court  from 
which  the  appeal  is  prosecuted,  must  deter- 
mine the  title  to  be  In  one  or  the  oth&e  of 
the  parties.  When  the  ultimate  object  of  an 
action  is  to  unconditionally  divest  one  party 
of  title  to  realty  and  vest  it  in  another,  a 
freehold  is  Involved.  McCandless  t.  Green. 
20  Colo.  519,  39  Pac  64.  The  motion  to  re- 
mand is  denied. 

Motion  denied. 


(32  Colo.  127) 

GRAVES  T.  PEOPLE. 
(Supreme  Court  of  Colorado.    Feb.  1, 190t) 

LARCENY  BY  EMBEZZLEMENT— STATUTE  CRE- 
ATING OFFENSE  —  CONSTITUTIONALITY  —  TI- 
TLE OF  ACT— REVIEW— EVIDENCE— TRIAL- 
ABSENCE  OF  JUDGE  FROM  COURTROOM. 

1.  Sess.  Laws  1893,  p.  119,  c.  68,  punishing- 
as  larceny  the  embezzlement  or  fraudulent  con- 
version of  property  which  may  be  the  subject 
of  larceny,  and  mentioning  only  larceny  and 
not  embezzlement  in  its  title,  does  not  violate 
Const,  art.  5,  §  21,  providing  that  no  bill  shall 
contain  more  than  one  subject,  which  shall  be 
clearly  embraced  in  its  title. 

2.  Where  the  absence  of  the  judge  from  the 
courtroom  during  the  argument  to  the  jury  was 
such  that  he  was  not  within  sight  of  counsel 
and  the  jury,  and  did  not  hear  an  objection  on 
behalf  of  accused,  and  was  not  in  a  position 
where  he  could  discharge  his  duties  as  effective- 
ly as  if  he  had  been  in  the  courtroom  and  had 
been  able  to  see  as  well  as  hear  what  was 
there  taking  place,  it  constitutes  reversible  er- 
ror. 

Error  to  District  Court,  Arapahoe  County; 
Samuel  L.  Carpent(>r,  Judge. 

James  S.  F.  Graves  was  convicted  of  lar- 
ceny by  embezzlement,  and  be  brings  error. 
Reversed. 

Frank  I.  Wlllsea,  for  plaintiff  in  error.  N. 
C.  Miller,  Atty.  Gen.,  and  I.  B.  Melville,  Asst. 
Atty.  Gen.,  for  tbe  People. 

f  2.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  |  IWL 
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CAMPBBt,L,  J.  Defendant  was  tried  and 
convicted  of  embezzling  money  Intrusted  to 
him  by  another,  which  by  our  statute  Is  deem- 
ed and  called  larceny.  Sess.  Laws  1893,  p. 
119,  c.  68.  Upon  this  review  he  relies  upon 
three  grounds  for  reversal. 

1.  In  the  title  larceny,  but  not  embezzle- 
ment. Is  mentioned,  while  the  act  itself,  in 
substance,  reads  that  whoever  embezzles  or 
fraudulently  converts  to  his  own  use  certain 
property  delivered  to  him  which  may  be  the 
subject  of  larceny  shall  be  deemed  guilty  of 
larceny,  and  punished  accordingly.  The  spe- 
cilic  objection  urged  here  Is  that,  since  em- 
bezzlement and  larceny  are  distinct  crimes, 
the  title  of  an  act  which  speaks  of  larceny  is 
not  broad  enough  to  cover  a  provision  therein 
treating  of  embezzlement,  and,  besides,  is 
misleading.  Section  21  of  article  5  of  our 
Constitution  provides  that  no  bill,  except  the 

'general  appropriation  bill,  shall  contain  more 
than  one  subject,  which  shall  I)e  clearly  em- 
braced in  its  title.  The  objection  is  not  good. 
In  the  body  of  this  act  it  is  declared,  in  the 
circumstances  therein  pointed  out,  that  one 
who  wrongfully  embezzles  or  converts  per- 
sonal property.  In  the  absence  of  a  trespass, 
shall  be  deemed  guilty  of  larceny.  It  follows 
that,  since  the  doing  of  the  prohibited  thing 
in  the  circumstances  stated  is  deemed  lar- 
ceny, the  section  so  providing  comes  clearly 
within  the  title.  In  Bishop  on  Statutory 
Crimes  (3d  Ed.)  {  418,  it  Is  stated  that  In  such 
a  case  as  this  the  rule  of  pleading  requires 
the  circumstances  to  be  set  out,  and  tliat  the 
common-law  form  of  indictment  for  larceny 
will  not  support  a  conviction  for  the  com- 
ndssion  of  the  thing  prohibited  by  the  stat- 
ute. This,  however.  Is  not  authority  for  the 
point  sought  to  be  made  by  plaintitr  in  error. 

2.  The  defendant  was  agent  for  the  prose- 
cuting witness  in  making  loans  of  money  and 
taking  mortgage  securities  therefor.  It  Is  ad- 
mitted that  he  collected  a  note  evidencing  one 
of  these  loans.  The  principal  issue  in  the 
case  was  whether  or  not  the  defendant  paid 
the  proceeds  to  the  prosecuting  witness,  or 
converted  the  same  to  his  own  use.  There 
was  a  direct  conflict  of  testimony  upon  this 
point,  the  prosecuting  witness  swearing  that 
the  money  had  not,  and  the  defendant  that  it 
bad,  been  paid  to  her,  and  there  were  certain 
circumstances  in  evidence  tending  to  corrobo- 
rate each  of  them.  Plaintiff  in  error  strenu- 
ously Insists  that  the  verdict  Is  manifestly 
against  the  weight  of,  and  Is  not  supported 
by,  sufDcient  legal  evidence.  The  mooted 
questions  of  fact  were  peculiarly  for  the  jury 
to  determine.  They  heard  the  testimony, 
saw  the  witnesses  upon  the  stand,  and  tlie 
general  rule,  to  which  there  are  exceptions,  is 
that  the  jury's  findings  will  stand.  We  ex- 
press no  opinion  as  to  this  assignment,  how- 
ever, since  the  judgment  must  be  reversed  on 
another  ground. 

3.  It  appears  in  the  bill  of  exceptions,  from 
>n  nncontroverted  affidavit  of  the  attorney  for 
the  defendant;  that  while  the  district  attor- 


ney was  making  bis  evening,  and  again  while 
the  assistant  district  attorney  was  making 
the  closing,  argument  to  the  jury,  the  presid- 
ing judge  left  the  bench  and  went  into  the 
clerk's  office  adjoining  the  courtroom,  and  re- 
mained there  on  the  first  occasion  more  than 
five,  and  on  the  second  more  than  ten,  min- 
utes; that  defendant's  counsel,  each  time  de- 
siring to  object  to  certain  language  and  con- 
duct of  the  district  attorney,  interrupted  the 
latter  and  tried  to  have  a  record  made  of  his 
objection,  but  as  the  judge  was  then  out  of 
the  sight  and  presence  of  counsel  and  the 
Jury,  and  outside  of  the  courtroom,  and,  as 
the  affidavit  states  on  information  and  be- 
lief, also  beyond  bearing,  counsel  was,  be- 
cause of  such  absence,  unable  on  the  first  oc- 
casion either  to  obtain  a  hearing  of  his  ob- 
jection or  to  preserve  his  exceptions.  No 
counter  alHdavit  traversing  the  facts  contain- 
ed in  this  aflldavit  was  filed  by  the  district 
attorney,  but  statements  of  the  presiding 
judge  in  overruling  defendant's  motion  for  a 
new  trial  throw  some  light  upon  the  situa- 
tion. Whether  the  statements  of  the  presid- 
ing judge  are,  in  such  circumstances,  to  be 
considered  as  evidence,  we  need  not  decide. 
It  has  been  held  that  they  are  competent  as 
evidence  only  as  to  such  matters  as  are  in 
their  nature  better  known  to  himself  than 
they  could  be  to  others.  Here,  with  respect 
to  the  matters  complained  of,  the  knowledge 
of  the  judge,  at  least  bis  opportunity  for  ac- 
quiring it,  was  no  better  than  that  possessed 
by  others  present  at  the  time  In  the  court- 
room. People  V.  Blackman  (Cal.)  59  Pac.  573. 
But  for  the  purpose  ot  this  case  it  may  be 
conceded  that  every  statement  made  by  the 
presiding  judge  Is  true,  and  may  be  treated 
as  if  contained  in  an  affidavit  He  does  not 
deny  that  be  was  absent  from  the  courtroom 
the  first  time  for  five,  the  secoqd  time  for 
ten,  mimites.  He  says  he  thinks  he  heard 
everything  that  took  place  during  the  entire 
argument  of  the  prosecuting  officer  on  both 
occasions,  but  admits  not  only  that  be  was 
not  in  the  courtroom,  and  was  in  the  adjoin- 
ing clerk's  office,  for  the  periods  of  time  men- 
tioned, but  also  that  be  was  not  then  within 
tbe  sight  or  In  the  presence  of  counsel  or 
jury.  Unquestionably  the  judge  believes  that 
he  heard  everything  that  occurred.  There  is, 
however,  no  denial  by  him  that  he  did  not 
bear  the  first  interruption,  or  pass  upon  the 
objection  sought  to  be  interposed  by  counsel 
for  defendant,  which  the  latter  positively 
swears  occurred  while  the  prosecuting  officer 
was  speaking.  In  O'Brien  v.  People,  17  Colo. 
561,  31  Pac.  230,  It  was  held  that  over  the 
objection  of  defendant  in  a  crimlni.-  trial,  the 
absence  of  the  judge  from  the  presence  and 
hearing  of  the  jury,  witness,  and  counsel, 
while  the  testimony  of  that  witness  was  be- 
ing taken,  was  prejudicial  error;  and  In  the 
opinion  it  was  Intimated  that  in  a  felony 
trial  no  substantial  part  thereof  could  be  car- 
ried on  properly  in  the  absence  of  the  pre- 
siding judge,  even  with  the  consent  of  the 
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defendant.  Chief  Justice  Hayt,  specially  con- 
curring, said  that  his  understanding  of  the 
opinion  was  that  the  writer  held  It  error  un- 
der all  circumstances  for  the  presiding  judge 
to  absent  himself  from  the  courtroom  during 
the  argument  of  counsel  to  the  jury,  no  mat- 
ter how  brief  such  absence  might  be,  and 
with  these  views  the  Chief  Justice  did  not 
concur.  Possibly  the  understanding  of  the 
Chief  Justice  was  his  deduction  from  what 
took  place  In  the  consultation  room,  but  there 
Is  nothing  in  the  opinion  of  the  court  that 
necessarily  warrants  that  conclusion.  To  the  I 
contrary  this  court,  referring  to  the  O'Brien  ! 
Case,  In  Rowe  v.  The  People,  26  Colo.  542, 
MS,  59  Pac.  57,  held  that  the  mere  fact  that 
the  trial  judge  left  his  bench  during  the  ar- 
gument, and  for  a  brief  time  went  into  bis 
private  room  a  few  feet  away,  is  not  reversi- 
ble error.  It  is  upon  this  case  that  the  At- 
torney General  relies  to  sustain  the  present 
juOsnient,  but  the  cause  at  bar  does  not  come 
within  its  protection.  For  aught  that  ap- 
pears In  that  case,  the  judge  all  the  time  was 
not  only  in  hearing,  but  in  sight,  of  counsel 
and  the  jury,  and  beard  and  saw  what  was 
transpiring  in  the  courtroom;  and  an  exam- 
ination of  the  record  shows  that  no  affidavit 
was  tiled  presenting  this  point,  but  that  it 
inferentially  appeared  in  au  unverified  motion 
(or  a  new  trial,  but  most  definitely  in  tbe 
remarks  of  the  trial  judge  in  denying  that 
motion.  Here  the  trial  judge  was  not  only 
absent  from  the  courtroom,  but  was  not  with- 
in sight  or  in  the  presence  of  counsel  or  jury, 
and  did  not  hear  defendant's  objection  to  the 
conduct  of  the  prosecuting  officer,  and  was 
not  in  a  position  where  he  could  discharge 
the  duties  of  his  office  with  the  same  effect 
as  if  he  had  been  in  the  courtroom,  or  had 
been  able  to  see  as  well  as  hear  what  was 
there  taking  place.  In  State  v.  Smith,  49 
Conn.  37G,  the  facts  are  quite  similar  to  those 
in  the  Rowe  Case,  the  court  there  saying  that, 
for  aught  that  appears  to  tbe  contrary,  the 
judge  may  have  stepped  into  tbe  anteroom, 
where  the  air  was  purer  and  fresher,  and  oc- 
cupied a  position  so  near  the  door  as  to  en- 
able him  to  see  and  bear  as  well  as  if  he  had 
remained  inside  the  courtroom.  To  this  ob- 
servation, however,  the  court  immediately 
added:  "We  all  agree,  and  desire  to  have  it 
distinctly  understood,  that  it  is  the  duty  of 
tbe  presiding  judge  at  criminal  trials,  and 
especially  where  life  Is  involved,  to  be  visibly 
present  every  moment  of  their  actual  prog- 
ress, so  that  be  can  both  see  and  hear  all  that 
is  being  done.  This  Is  a  right  secured  to  the 
accused  by  the  law  of  the  land,  of  which  he 
cannot  be  deprived.  All  the  formalities  of 
the  trial  should  be  scrupulously  observed,  so 
that  tlie  people  present  may  see  and  know 
that  everything  is  properly  and  rightfully 
done."  In  Jleredeth  v.  The  People,  84  111. 
470,  where  the  absence  from  the  courtroom 
during  the  argument  was  prolonged,  and  the 
judge  was  in  a  room  on  the  opposite  side  of 
the  courthouse,  the  Judgment  was  reversed. 


The  Supreme  Court  there  said  that  It  is  the 
duty  of  the  trial  judge  to  be  present  all  tbe 
time  during  the  argument  of  the  cause.  In 
Thompson  v.  The  People,  144  III.  378,  32  N. 
E.  fHiS,  the  court  observed  that,  had  the  pre- 
siding Judge  stepped  out  of  tbe  courtroom  into 
bis  private  room  for  a  short  time,  where  be 
could  still  hear  the  argument,  and  where  be 
could  be  in  a  position  to  pass  upon  any  ques- 
tion which  might  properly  arise,  error  might 
not  have  been  committed.  But  in  that  case, 
as  in  the  one  now  before  us,  objections  were 
made  to  different  portions  of  the  argument, 
and,  on  account  of  the  absence  of  tbe  judge 
from  the  courtroom,  were  not  passed  upcm  or 
decided.  There  the  decision  was  that  tbe  de- 
fendtint  bad  the  right  to  tbe  presence  of  the 
presiding  Judge  during  the  argument  of  tbe 
case  before  the  jury,  and  so  we  say  here.  In 
Turbevllle  v.  State,  56  Miss.  703,  the  court, 
though  not  reversing  the  judgment  because  of 
the  brief  absence  of  the  judge,  nevertheless 
said  that,  if  tbe  absence  of  a  Judge  from  the 
courtroom  constituted  even  a  temporary  re- 
linquishment of  tbe  control  of  the  court  and 
conduct  of  the  trial,  it  would  be  reversible 
error.  It  was  said  that  it  is  his  duty  to  be 
able  at  all  times  instantly  to  assert  bis  au- 
thority, if  demanded  by  anything  that  might 
occur.  Instances  might  arise  which  would 
require  prompt  action  ou  bis  part,  such  as  tbe 
conduct  of  the  jurors,  spectators,  or  officers 
of  the  court,  and  then  Instant  interposition  of 
bis  authority  must  be  made,  and  this  can  be 
done  only  if  he  is  visibly  present.  To  enable 
the  court  to  pass  upon  a  motion  for  a  new 
trial  It  is  just  as  important,  in  some  instan- 
ces, that  he  saw,  as  that  he  beard,  what  was 
done  at  tbe  trial.  In  State  v.  Carnagy,  106 
Iowa,  483,  7C  N.  W.  805,  it  was  ruled  that  the 
better  practice  requires  the  visible  presence 
of  the  presiding  judge,  and  that  he  be  within 
hearing  every  moment  during  the  actual  prog- 
ress of  trials.  Including  the  arguments  of 
counsel,  in  felony  cases.  Tbe  authorities  are 
collected  in  17  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
719.  While  we  do  not  say  that  every  brief 
absence  of  a  judge  from  the  courtroom,  where 
be  both  sees  and  beajrs  all  that  is  done,  and 
can  himself  be  seen  and  heard,  necessarily 
constitutes  reversible  error,  yet,  to  be  justi- 
fied, the  judge  during  such  absence  must  not 
only  be  within  hearing,  but  witbbi  sight,  of 
counsel  and  jury,  and  in  such  position  that 
he  may  be  seen  and  heard  by  them,  and  able 
lustantly  to  Interpose  bis  authority  in  pre- 
serving decorum  in  tlie  courtroom,  and  to 
pass  upon  questions  as  they  arise,  and  assert 
and  maintain  that  full  control  over  the  trial 
which  is  so  essential  a  part  of  due  process 
of  law.  The  judge  must  be  in  such  a  position 
that  he  has  as  complete  and  immediate  con- 
trol of  the  proceedings  as  if  be  were  in  bis 
proper  place  on  the  bench.  Where  the  ab- 
sence Is  such  that  the  judge  is  not  within 
sight  of  couusel  and  jury  and  tbe  courtroom, 
and  is  not  in  a  position  to  exercise  full  and 
complete  control  of  tbe  proceedings,  though 
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he  may  be  within  hearing  of  what  is  said 
during  the  argument,  such  absence  itself  is 
error  of  which  the  defendant  may  complain. 
The  Judge  has  entire  control  of  the  trial.  If 
any  go{>d  reason  exists  for  his  absence  from 
the  courtroom  after  a  trial  Is  begun  and  be- 
fore It  ends,  he  can  suspend  proceedings  un- 
til bis  return.  It  may  be  a  hardship  for  an 
overworked  judge  to  sit  continuously  for  a 
long  time  on  the  bench,  but  his  presence  in 
the  courtroom  at  all  times  while  a  trial  is  In 
progress  Is  so  essential  to  the  very  existence 
of  a  court,  and  so  Important  to  the  due  ad- 
ministration of  Justice,  that  the  strict  rule 
which  requires  his  visible  presence  should  be 
enforced,  and  the  contrary  practice  on  the 
part  of  trial  Judges  discouraged.  We  think 
this  case  comes  within  the  principle  of  the 
decision  In  the  O'Brien  Case,  and  the  other 
cases  supra. 
The  judgment  is  reversed.    Reversed. 


(32  Colo.  U4) 

FARMERS'  HIGH  LINE  CANAL  &  RES- 
ERVOIR CO.  et  al.  v.  WHITE  et  al.* 

(Supreme  Court  of  Colorado.     Dec.  7,   1903.) 

WATERS  AND  WATER  COURSES— IRRIOATINO 
DITCH  —  WRONGFUL  DIVERSION  —  PARTIES- 
STARE  DECISIS— EVIDENCE— DECREE. 

1.  It  may  be  considered  as  stare  decisis  in 
Colorado  that  there  may  be  circumstances  in 
which  consumers  of  water  from  the  same  irri- 
gating ditch  may  not  be  compelled  to  prorate 
with  each  other,  but  the  appropriators  may 
have  different  priorities  based  on  the  time  of 
the  several  approprintions. 

2.  Persons  asserting  priorities  to  the  water  of 
a  ditch  must  show  in  detail  the  facts  concern- 
ing their  priorities,  the  dates  when  they  at- 
tached, the  amount  of  water  they  are  entitled 
to  receive,  and  the  same  data  with  respect  to 
the  rights  of  the  persons  claimed  to  be  in- 
ferior before  a  decree  settling  the  rights  of  all 
persons  claiming  water  from  the  ditch  can  be 
entered. 

3.  In  a  suit  by  consumers  of  water  of  a  ditch 
against  a  corporation  owning  the  ditch  to  re- 
strain the  corporation  from  comi>elling  plain- 
tiffs to  prorate  with  the  stockholders  of  the  cor- 
poration asserting  the  right  to  prorate  in  time 
of  scarcity  the  stockholders  are  necessary  par- 
ties, and  when  they  are  uot  so  numerous  as  to 
make  it  impracticable  to  bring  them  in,  and 
their  names  and  plac-es  of  residence  may  be  as- 
certained by  the  exercise  of  reasonable  diligence, 
plaintiffs  must  join  them  as  defendants. 

4.  The  corporation  caunot  represent  the  stock- 
holders in  such  a  suit. 

5.  The  fact  that  a  defendant  answers  after 
the  overruling  of  a  demurrer  for  defect  of  par- 
ties defendant  does  not  constitute  a  waiver  of 
such  defect  when  the  omitted  persons  are  nee-, 
essary   parties  defendant. 

6.  The  decree  in  a  suit  by  consumers  of  the 
water  of  a  ditch  against  the  corporation  own- 
ing the  ditch  to  prevent  the  corporation  from 
compelling  plaintiffs  to  prorate  with  the  stock- 
holders of  the  corporation,  so  far  as  it  enjoins 
the  corporation  from  compelling  plaintiffs  to 
prorate  with  any  of  the  stockholders  who  be- 
came for  the  first  time  consumers  of  the  wa- 
ter subsequent  to  a  designated  year,  is  erro- 
neous, in  the  absence  of  a  statement  in  the 
decree  who  such  stockholders  are.  or  the  amount 
of  water  to  which  they  are  entitled. 

•Rehearing  denied  February  1,  1904. 


7.  Where  evidence  admitted  by  the  court  over 
defendaut's  objection  was  material  and  com- 
petent, similar  evidence  negativing  it  was  also 
admissible. 

8.  In  a  suit  by  consumers  of  the  water  of  a 
ditch  against  the  corporation  owning  the  ditch 
to  restrain  the  corporation  from  compelling 
plaintiffs  to  prorate  with  the  stockholders  of  the 
corporation,  all  the  consumers  similarly  situ- 
ated with  plaintiffs  should  be  joined  as  plain- 
tiffs, or  as  defendants  if  their  consent  thereto 
cannot  be  had. 

Appeal    from    District    Court,    Jefferson 
County;  Allison  H.  De  Prance,  Judge. 
Suit  by  Torrence  White  and  others  against 
I  the  Farmers'  High  Line  Canal  &  Reservoir 
:  Company  and  others.     Prom  a  decree  for 
I  plaintiffs,  defendants  appeal.    Reversed. 
;      George  W.  Taylor,  J.  W.  Barnes,  and  S. 
i  A.  Osbom,  for  appellants.    Benedict  &  Phelps 
and  W.  A.  Dier,  for  appellees. 

CAMPBELL,  C.  J.  In  1860  the  Golden 
Canal  was  constructed  to  divert  the  water 
of  Clear  creek  with  which  to  Irrigate  agri- 
cultural lands.  In  1872  the  structure  was  en- 
larged to  carry  an  additional  supply.  In 
1884  In  statutory  proceedings  brought  for 
that  purpose  in  the  appropriate  court,  a  first 
priority  was  awarded  the  canal  for  39.8  cubic 
feet  of  water  per  second  of  time  as  of  the 
date  of  original  construction,  and  a  second 
priority  of  154  cubic  feet  of  water  per  sec- 
ond of  time  as  of  the  date  of  the  first  en- 
largement. In  1885  the  defendant  the  Farm- 
ers' High  Line  Canal  &  Reservoir  Company 
was  incorporated  to  purchase  the  rights  and 
franchises  of  the  canal,  which  It  acquired 
soon  after  Its  organization.  The  plaintiffs 
are  consumers  of  water,  which  they  had  util- 
ized through  the  medium  of  the  Golden  Canal 
before  Its  purchase  by  the  defendant  com- 
pany. From  the  allegations  of  the  com- 
plaint it  Is  not  certain  whether  plaintiffs 
claim  any  part  of  the  first  priority  of  1860, 
but  the  averments  assert  a  priority  not  later 
than  the  year  1872,  though  there  Is  uncer- 
tainty both  in  statement  and  proof  as  to  the 
origin  of  their  rights.  The  complaint  alleges 
that  after  the  defendant  company  acquired 
the  canal  It  enlarged  the  same  at  different 
times,  and  by  divers  methods  obtained,  or 
claimed  to  have  secured,  for  can-iage  therein, 
a  large  quantity  of  water  In  addition  to  that 
represented  by  Its  first  two  priorities;  and 
in  times  of  scarcity,  and  when  the  water 
commissioner  has  cut  out  the  later  appropria- 
tions, that,  entirely  disregarding  their  prior- 
ity. It  has  compelled,  and  threatens  hereaft- 
er to  compel,  the  plaintiffs  to  prorate  the 
water  of  the  first  two  appropriations)  In 
■  which  they  are  owners,  with  its  stockholders, 
;  whose  rights  attached  not  earlier  than  the 
spring  of  1886,  at  the  time  of  the  second  en- 
largement of  the  canal,  and  which  are  not 
traceable  at  all  to  either  of  the  earlier  ap- 
propriations. The  plaintiffs  own  about  870  out 
of  about  7,000  or  8,000  cubic  Inches  of  water 
per  second  of  time  belonging  to  the  first  two 
priorities,  but  they  say  they  sue  in  behalf  of 
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tbemselvea  and  all  otbers  similarly  situated. 
With  the  ditcb  company  tbe  plaintiffs  Joined 
as  defendants  some  of  its  stodcbolders,  and 
the  complaint  alleges  that  the  names  and 
places  of  residence  of  all  of  them  are  un- 
known to  the  plaintiffs,  but  they  are  so  nu- 
merous that  it  is  practically  impossible  to 
make  all  of  them  parties  defendant  They 
ask,  therefore,  for  an  order  of  court,  under 
the  authority  of  section  12  of  the  Civil  Code, 
that  defendant  stockholders  who  have  been 
made  parties  shall  defend  for  the  benefit  of 
all. 

The  complaint,  the  substance  of  which,  so 
far  as  the  questions  to  be  determined  on  this 
appeal  are  concerned,  has  been  above  sum- 
marized, was  attacked  by  a  motion  contain- 
ing several  grounds,  which  was  in  part  sus- 
tained and  partly  overruled.  The  defendants 
then  InteriMsed  a  demurrer  containing  about 
all  of  the  grounds  enumerated  In  the  Code 
of  Civil  Procedure,  and  when  this  demurrer 
was  overruled  they  filed  an  answer  substan- 
tially denying  the  material  allegations  of  the 
complaint,  and  containing  a  number  of  spe- 
cial defenses,  such  as  estoppel,  laches,  the 
statute  of  limitations,  acquiescence  in  the 
prorating  complained  of,  and  waiver.  Upon 
the  trial  before  the  court  the  Issues  of  fact 
were  found  In  favor  of  plaintiffs,  and  a  de- 
cree rendered,  which,  among  other  things, 
enjoined  the  defendant  company  during  a 
shortage  of  water  from  compelling  plaintiffs 
to  prorate  the  water  of  the  first  two  priorities 
to  which  they  are  entitled  with  its  stock- 
holders who  became  users  of  water  subse- 
quent to  January  11,  1886.  It  will  be  observ- 
ed from  the  foregoing  statement  that  the 
controversy  is  not  one  between  different 
ditches,  but  between  consumers  of  water 
from  the  same  ditch.  In  Farmers'  High 
Line,  etc.,  Co.  v.  Southworth,  13  Colo.  Ill, 
21  Pac.  1028,  4  L.  R.  A.  767,  a  similar  case 
was  considered,  in  which  each  of  the  three 
members  of  the  court,  aS  then  constituted, 
wrote  a  separate  opinion,  from  which  it 
would  appear  that  no  one  of  the  learned 
Judges  was  in  entire  accord  with  either  of 
the  others  as  to  the  main  question  discussed. 
That  case  really  went  off  upon  a  question 
of  pleading,  though  In  connection  with  the 
point  decided  each  of  the  judges  expressed 
at  some  length  bis  views  upon  the  constitu- 
tionality of  the  so-called  "prorating  statute 
of  1883";  and  the  majority  were  of  opinion 
that  the  prorating  it  provided  for,  if  enforced 
literally  and  irrespective  of  the  priorities  of 
the  several  consumers,  was  Inhibited  by  the 
Constitution.  Mr.  Justice  Helm  disagreed 
with  bis  associates  as  to  the  case  made  by 
the  complaint,  as  well  as  in  some  of  his 
views  upon  the  subject  of  prorating,  and  de- 
clared that  the  question  involved  in  the  case 
was  this:  "May  the  Legislature  provide  that 
in  times  of  scarcity  water  shall  be  prorated 
among  consumers  having  priorities  of  the 
same  date?"  Upon  this  proposition,  and  in 
view  of  his  construction  of  the  complaint,  be 


was  of  opinion  that  tb«  so-called  prorating 
statute  was  applicable  to  the  case  as  made. 
In  Nichols  V.  Mcintosh,  19  Colo.  22,  34  Pac. 
278,  it  was  said  that  a  majority  of  the  court 
in  the  Southworth  Case  held  that  appropria- 
tions of  water  by  the  consumers  ;who  receiv- 
ed the  same  through  the  same  ditch  do  not 
necessarily  relate  to  the  same  time,  but,  on 
the  contrary,  such  consumers  may  have  dif- 
ferent priorities  of  right  In  Ditch  Co.  v. 
Ditch  Co..  22  Colo.  613,  621,  45  Pac.  444,  55 
Am.  St  Rep.  149,  this  court,  speaking  through 
Chief  Justice  Hayt,  in  summarizing  certain 
doctrines  that  had  been  theretofore  establish- 
ed, and  which  were  supposed  to  have  some 
bearing  upon  the  issues  then  under  eonsidep- 
ation— though  such  statement,  as  well  as  a 
similar  one  In  the  Nichols  Case,  may  have 
been  obiter— said  that  appropriators  of  water 
from  the  same  stream  through  the  same  ditch 
may  have  different  priorities  of  right  to  tlie 
use  of  such  water,  based  upon  the  time  of 
the  several  appropriations.  In  Brown  ▼.  Ca- 
nal &  Reservoir  Co.,  26  Colo.  66,  56  Pac.  183, 
in  a  case  which  seems  to  have  been  the  fore- 
runner of  the  case  at  bar,  and  involving  prac- 
tically the  same  legal  questions,  the  court, 
speaking  by  Goddard,  J.,  again  In  effect  de- 
clared the  same  doctrine.  It  therefore  may 
be  considered  as  stare  decisis  in  this  Jurisdic- 
tion that  there  may  be  circumstances  In  which 
water  consumers  from  the  same  ditcb  may 
not  be  compelled  to  prorate  with  each  other. 
It  is  upon  this  doctrine  that  plaintiffs  rely, 
and  they  attempted  to  establish  at  the  trial 
that  they  are  not  within  the  purview  of  the 
prorating  statute,  or,  if  so,  that  it  is  invalid 
as  to  them. 

A  number  of  objections  to  the  decree  and 
to  the  various  proceedings  below  have  been 
argued,  with  many  of  whleh  we  are  not  at 
present  concerned.  We  are  of  opinion  that 
the  decree  cannot  stand  upon  several 
grounds,  which  we  will  presently  proceed  to 
consider.  First,  however,  it  is  to  be  observ- 
ed that  vehement  declamation  and  extreme 
and  indiscriminate  criticism  of  the  rulings  of 
the  trial  court  are  not  helpful  to,  nor  do  they 
specially  commend  themselves  to  the  consid- 
eration of,  an  appellate  tribunal,  unless 
grounded  upon  a  more  solid  foundation  than 
appears  In  the  present  case.  -  Some  of  the  ob- 
jections of  counsel  for  plaintiffs  in  error, 
however,  are  good,  and  these  we  now  take 
up. 

1.  The  evidence  of  plaintiffs'  witnesses 
does  not  furnish  sufficient  definite  data  on 
which  to  predicate  a  favorable  decree  in  a 
matter  of  such  importance.  Just  what  quan- 
tity of  water  belongs  to  the  respective  pri- 
orities which  have  been  awarded  to  the  canal 
and  the  foundation  of  the  alleged  priorities 
of  plaintiffs  may  inferentially  appear,  but 
we  have  searched  the  record  in  vain  for  such 
satisfactory  evidence.  The  quantity  of  water 
belonging  to  the  respective  plaintiffs  may 
have  been  correctly  determined,  though  there 
is  not  that  certainty  In  the  evidence  wbicli  If 
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desirable;  but  that  the  time  when  their 
rights  accrued,  and  that  plaintiffs'  rights  are 
so  superior  to  defendants'  as  to  authorize  a 
decree  preventing  the  carrier  from  compelling 
a  prorating  in  time  of  scarcity,  have  not  been 
proved  bj  that  preponderance  which  should 
attend  such  a  case,  we  are  entirely  clear. 
We  are  not  aUe  to  say  from  the  record  just 
what  relation  plaintiffs  sustain  to  defendant 
company  with  respect  to  their  Interests  in 
its  decreed  priorities.  One  of  the  claims  of 
defendants,  to  which  proof  was  offered,  was 
that  defendant  company  was  organized  as  a 
mutual  concern  by  those  who  afterwards  be- 
came  its  stockholders,  for  the  purpose  of  ac- 
quiring this  canal  as  a  medium  for  convey- 
ing and  supplying  to  them  certain  water 
which  was  purchased  in  connection  with  the 
physical  ditch,  and  that  the  main  purpose  was 
not  to  carry  water  for  hire  for  others,  and 
not  at  all  except  Incidentally,  and  only  as 
that  duty  rested  upon  defendant  company's 
grantor,  with  respect  to  early  consumers, 
among  whom  are  plaintiffs,  or  some  of  them, 
and  which  was  assumed  by  the  grantee,  and 
which  it  declares  it  has  always  observed, 
and  with  which  it  is  now  willing  and  ready 
to  comply.  It  Is  undoubtedly  true  that  de- 
fendant company  did  acquire  some  water  of 
the  first  and  second  priorities  which  it  might 
supply  to  its  Stockholders,  whose  rights'  are 
at  least  equal  to  the  rights  of  plaintiffs.  Up- 
on what  evidence  the  court  made  its  decree, 
apparently  not  considering— certainly  ignor- 
ing and  not  sufficiently  protecting— such 
rights,  we  are  unable  to  conjecture,  for  we 
do  not  find  any  sufficient  evidence  of  the 
facts  upon  which  only  ought  an  enforceable 
decree  In  plaintiffs'  favor  to  be  made.  That 
clause  of  the  decree  permitting  the  delivery 
to  the  stockholders  of  a  quantity  of  water 
out  of  the  appropriations  of  18G0  and  1872 
equal  to  that  impounded  and  saved  by  it  in 
reservoirs  Is  not  intended  to  and  does  not 
protect  them  as  to  Interests  they  may  have 
in  these  earlier  priorities  themselves.  It  was 
not  Incumbent  on  defendant  company,  but 
upon  plaintiffs,  to  produce  the  necessary  evi- 
dence to  sustain  the  material  allegations  of 
the  complaint. 

As  plaintiffs  do. not  question  the  right  of 
the  defendant  company  to  compel  consumers 
similarly  situated  to  prorate  with  each  other 
as  to  the  water  of  the  first  and  second  priori- 
ties, they  assert  that  it  is  a  matter  of  no 
concern  to  it  when  plaintiffs'  rights  attach- 
ed, provided  only  they  became  vested  before 
Its  acquisition  of  the  canal.  This  may  or 
may  not  be  true;  yet  It  would  be  a  harsh 
doctrine  to  say  that.  If  plaintiffs'  rights  at- 
tached only  a  few  months  or  a  year  or  two 
'before  the  alleged  enlargement  of  the  canal 
In  1885  or  1886,  they  might  not  be  compelled 
to  prorate  with  those  water  consumers  whose 
rights  attached  within  a  short  and  reasonable 
'time  thereafter.  And  so  we  are  of  opinion 
tbat  such  an  important  adjudication  should 
76P.-r27 


not  be  made  upon  the  indefinite  and  insuffi- 
cient data  which  the  record  presents,  but  that 
plaintiffs  should  lay  before  the  court  In  full 
detail  the  facts  concerning  their  priorities, 
the  dates  when  they  attached,  the  amount  of 
water  they  are  entitled  to  receive,  and  the 
same  data  with  respect  to  rights  of  defend- 
ants which  are  said  to  be  inferior,  so  that 
the  court  may  frame  an  intelligent  and  work- 
able decree  settling  the  rights  of  all  parties 
claiming  service  from  the  carrier. 

2.  In  Brown  t.  Canal  Co.,  supra,  which  in 
all  substantial  respects  presents  the  same  Is- 
sues as  the  case  In  hand,  it  was  held  that 
the  parties  claiming  the  right  to  prorate  are 
necessary  parties,  and  must  be  Joined  as  co- 
defendants  with  the  ditch  company.  In 
bringing  this  action  plaintiffs  did  not  observe 
the  rule  there  laid  down,  but  seek  to  escape 
it  by  alleging  that  the  names  and  places  of 
residence  of  all  defendant  company's  stock- 
holders are  unknown  to  them,  and  that  they 
are  so  numerous  as  to, make  it  Impracticable 
to  make  them  all  parties;  and  therefore  they 
name  several  defendants,  and  ask  that  they 
be  required  to  defend  for  ail  who  are  simi- 
larly situated.  These  allegations  of  the  com- 
plaint. If  proved  as  laid,  would  not  excuse 
a  departure  from  the  established  practice; 
but  they  were  denied,  and,  so  far  as  we  are 
advised,  there  was  no  proof  to  sustain  them. 
During  the  trial  of  the  case  the  court- ap- 
parently sua  sponte— made  an  order  requir- 
ing defendant  company  to  furnish  and  file 
'With  the  court  a  list  of  all  its  stockholders, 
which  was  done;  but  we  find  no  order  by  the 
court  requiring  those  who  were  Joined  as  de- 
fendants to  defend  for  the  benefit  of  all,  or 
an  order  requiring  the  stockholders  whose 
names  were  furnished  to  be  made  parties  de- 
fendant. Though  there  are  many  stockhold- 
ers of  defendant  company,  they  are  not  so 
numerous  as  to  make  It  impracticable  to 
bring  them  In  as  parties,  and  by  the  exercise 
of  ordinary  diligence  plaintiffs  could  have 
readily  ascertained  their  names  and  places  of 
residence.  In  the  view  of  these  considera- 
tions it  was  so  palpably  erroneous  for  the 
trial  court,  against  defendants'  objections,  to 
proceed  to  a  decree  without  the  presence  of 
indispensably  necessary  parties,  tbat  for  this 
mistake  alone  the  decree  must  be  reversed. 
Their  Interests  as  consumers  are  manifestly 
affected.  An  attempt  has  been  made  to  pasf 
upon  valuable  rights,  and  deprive  parties 
thereof  without  an  opportunity  to  be  heard, 
and  with  no  one  before  the  court  upon  whom 
rested  the  duty  of  protecting  the  rights  in- 
volved as  against  those  making  the  assault. 
The  plaintiffs,  with  considerable  force,  ar- 
gue that  this  doctrine  laid  down  in  the  Brown 
Case  is  wrong,  and  contrary  to  the  weight  of 
authority.  We  are  not  impressed  with  the 
argument,  and  are  of  opinion  the  doctrine 
there  enunciated  by  Mr.  Justice  Goddard  is 
right,  and  must  be  adhered  to.  Only  a  slight 
consideration  will,  we  think,  clearly  demon- 
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Btrate  it  The  controversy,  as  was  there  said, 
Is  not  one  between  independent  ditch  com- 
panies, but  between  appropriators  or  con- 
.sumers  of  water  from  the  same  ditch.  Cer- 
tainly plaintiffs  would  be  the  last  ones  to 
say  that  the  defendant  ditch  company  was 
under  less  obligation  to  protect  their  inter- 
ests as  water  consumers  than  to  guard  the 
interests  of  their  stockholders,  who  are  also 
consumers.  The  defendant  stockholders  are 
concerned,  not  only  as  such  in  the  ditch  en- 
terprise, but  they  also  occupy  the  position  of 
water  consumers,  and  in  that  respect  sustain 
towards  the  defendant  company  precisely  the 
same  relation  that  the  plaintiffs  do,  and  in 
such  capacity  are  entitled  to  be  heard  upon ' 
the  charges  made  In  the  complaint.  The  le- 
gal duty  of  defendant  company  is  to  all  its 
water  consumers,  whether  stockholders  or 
merely  holding  contracts  from  It  for  service 
as  a  carrier.  In  such  a  controversy  as  this 
it  can  no  more  represent  water  consumers 
who  are  stockholders  than  It  can  represent 
the  plaintiffs,  who  are  water  consumers  and 
not  stockholders.  It  ought  not  to  take  sides 
in  the  domestic  dispute.  This  defect  of  par- 
ties defendant  was  sufficiently  urged  in  the 
trial  court  by  motion,  by  demurrer,  by  an- 
swer, by  motion  for  nonsuit,  and  at  every 
stage  of  the  trial  where  it  was  proper  to 
make  the  suggestion.  The  fact  that  defend- 
ant company  answered  over  after  demurrer 
does  not  waive  the  point,  for  the  reason  that 
its  stockholders  were  necessary  parties  de- 
'fendant,  without  whose  presence  the  court 
ought  not  to  have  proceeded  to  a  trial;  and  a 
decree  that  would  be  binding  on  them  cannot 
be  rendered  in  their  absence,  and  for  the 
additional  reason  that  in  the  complaint  the 
attempt  was  made,  by  the  allegations  refer- 
red to,  to  obviate  the  objection  of  defect  of 
parties  defendant,  which  could  be  met  by 
answer,  rather  than  demurrer.  Had  we  af- 
firmed this  judgment,  the  defendants  not' 
made  parties  would  not  be  bound  by  it,  but 
might,  in  a  subsequent  action,  litigate  the 
claim  which  plaintiffs  have  here  asserted. 
Courts  should  not  try  actions  piecemeal. 

3.  It  is  the  practice  for  the  prevailing  par- 
ty to  draft  a  decree  to  be  presented  to  the 
court  for  approval,  and  according  to  the 
statement  made  upon  oral  argument,  plain- 
tiffs, as  the  successful  parties,  prepared  the 
decree  which  the  court  afterwards  signed. 
If  there  are  defects  in  it,  the  plaintiffs  are, 
in  a  measure  at  least,  responsible  for  them. 
Their  request,  therefore,  that,  if  this  court 
should  consider  the  decree  defective,  or  not 
sufficiently  definite,  it  wade  through  the  rec- 
ord and  make  a  good  dea*ee,  does  not  ap- 
peal to  us  with  much  force.  That  the  decree 
is  indefinite  we  think  is  manifestly  true. 
Indeed,  plaintiffs  themselves  suggest  as  an 
excuse  therefor  the  novelty  of  the  contro- 
versy and  the  lack  of  precedent.  One  of  its 
provisions  wherein  we  think  it  radically  de- 
fective is  that  it  enjoins  the  defendant  com- 


pany from  compelling  plaintiffs  to  prorate 
with  any  of  the  stockholders  who  became  for 
the  first  time  users  and  consumers  of  water 
from  the  ditch  subsequent  to  the  enlarge- 
ment of  18S(i.  This  would  seem  to  Indicate 
that  there  may  be  some  stockholders  whose 
rights  accrued  prior  to  that  date;  but  there 
is  no  finding  or  statement  in  the  decree  who 
such  stockholders  are,  or  the  amount  of  wa- 
ter to  which  they  are  entitled.  Plaintiffs 
should  have  produced  evidence  from  wbicii 
such  findings  of  fact  could  be  made.  That 
such  findings  were  not  made  is  doubtless 
due  to  the  omission  of  the  necessary  proof. 
In  view  of  the  fact  that  the  decree  reserved 
to  the  plaintiffs  the  right  to  have  the  cause 
redocketed  for  the  purpose  of  having  such 
further  action  taken  as  was  necessary  and 
proper  for  its  enforcement  and  for  the  pro- 
tection of  any  rights  of  the  parties,  such  in- 
sufficiencies entail  upon  defendant  company 
the  necessity  for  ascertaining,  at  its  perii 
who  such  stockholders  are,  and  thus  impose 
a  burden  and  hardship  from  which  a  prop- 
erly drawn  decree  should  exempt  it  A  par- 
ty ought  not  to  be  thus  enjoined  without 
some  provision  in  the  decree  to  guide  him. 

As  the  case  must  be  reversed,  a  few  addi- 
tional general  remarks  may  be  appropriate. 
Plaintiffs  in  error  vigorously  assert  that  the 
court  made  a  number  of  erroneous  rulings  in 
the  admission  and  rejection  of  testimony. 
It  would  be  futile  to  consider  them  in  detail, 
but  in  general  it  may  be  said  that  it  does 
appear  from  the  abstract  of  the  record  that 
the  court  refused  to  permit  defendants  to 
introduce  evidence  of  the  same  character  as 
that  admitted  in  behalf  of  plaintiffs.  It  is 
difficult  to  understand  why  defendants  should 
be  restricted  from  negativing  plaintiffs'  evi- 
dence upon  any  controverted  issue.  If  the 
evidence  which  the  court,  over  defendants' 
objections,  permitted  the  plaintiffs  to  pro- 
duce, was  material  and  competent,  certainly 
similar  negative  evidence  in  behalf  of  the  de- 
fendants should  have  come  in.  Some  lati- 
tude in  admitting  and  rejecting  evidence  is 
allowed  where  the  case  is  tried  by  the  court; 
and  the  presumption  is  sometimes  indulged 
that,  if  the  court  had  admitted  improper  evi- 
dence, the  same  will  be  disregarded  when  it 
makes  its  findings.  But,  as  we  view  this 
record,  some  of  the  rulings  of  the  trial  court 
in  declining  to  hear  competent  and  relevant 
evidence  of  the  defendants  were  wrong. 

Objection  seems  not  to  have  been  made 
that  there  was  a. defect  of  parties  plaintiff. 
In  view  of  another  trial,  we  ate  of  opinion 
that  all  the  water  consumers  similarly  sit- 
uated with  the  plaintiffs  should  be  joined  as 
plaintiffs,  but,  if  their  consent  thereto  can- 
not be  had,  they  should  be  joined  as  defend- 
ants, so  that  in  one  action  there  will  be  had 
an  adjudication  which  settles  the  rights  of 
all  the  water  constuners  from  this  canal. 
The  records  of  this  comt  show  that  disputes 
between  these  stockholders  and  water  con- 
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suniere  have  been  proliflc  of  litigation,  and 
pos:iiL>Iy  bare  already  consumed  a  dispropor- 
tionate share  of  the  court's  time.  This  mul- 
tiplicity of  suits  has  been  due,  In  part  at 
least,  to  the  failure  strictly  to  enforce  the 
rules  of  established  practice  requiring  the 
presence  In  one  proceeding  of  all  those  whose 
rights  to  the  use  of  water  from  the  same 
ditch  are  Involved.  We  repeat  that  the  court 
should  require  the  production  of  evidence 
showing  in  detail  and  "fully  the  respective 
rights  of  all  water  consumers,  when  the 
priority  of  each  consumer  or  class  of  con- 
sumers attached,  with  the  quantity  of  wa- 
ter belonging  to  each.  We  are  led  to  these 
observations  by  the  fact  that  In  the  decree 
it  secuis  to  "be  taken  for  granted  that  these 
who  became  consumers  after  188G  necessa- 
rily have  no  rights  of  an  earlier  date.  It 
may  be  true,  but  It  does  not  necessarily  fol- 
low, that  some  particular  stockholder  or  wa- 
ter consumer,  who  himself  began  to  utilize 
the  water  later  than  1S8C,  has  no  rights  of 
an  earlier  date;  but  this  Is  not  a  neces- 
sary conclusion.  For  aught  that  appears 
from  this  record,  it  may  be  true— Indeed,  we 
think  the  record  shows  It  to  be  true— that  the 
rights  of  some  such  go  back  as  far  as  18tK), 
or  1872,  the  respective  dates  of  the  first  two 
appropriations;  but  there  is  lacking  the  defi- 
nite Information  upon  these,  as  well  as  other, 
material  issues  that  the  court  should  have 
t>efore  entering  a  decree. 

In  reaching  our  conclusion  we  have  gone 
upon  the  assumption  that  the  evidence  in 
behalf  of  plaintiffs  upon  the  main  question  is 
not  controverted.  What  the  facts  may  be 
when  the  case  is  tried  as  It  should  be  we  do 
not  anticipate,  as,  of  course,  we  conid  not.  In 
jostlee  to  the  rights  of  the  respective  par- 
ties. We  intimate  no  opinion  as  to  the  spe- 
cial defenses,  such  as  estoppel,  statute  of 
limitations,  and  laches,  if  for  no  other  rea- 
son because  the  defects  in  plaintiffs'  proof 
equally  apply  to  the  defendants'. 

The  d<*cree  is  reversed,  and  the  cause  is 
remanded.    Reversed. 


(32  Colo.  92) 

McCONAGHT  t.  DOYI.B  et  al. 

(Supreme  Court  of  Colorado.    Oct.  5,  1903.) 

MINES    AND    MININO— PLACER    CliAIMS— LOCA- 
TION—KNOWN    VEINS— BURDEN    OF    PROOF— 
BVIDENCE  — SUFFICIENCY  —  PATENTS  —  AD- 
.    VERSB    CLAIMS  —  GENERAL     DENIAL  —  EVI- 
,    DENCB  ADMISSIBLE-AMENDMENT  OF  PLACER 
PATENTS— ABANDONED   CLAIMS— EFFECT. 

1.  Under  Rev.  St  tJ.  S.  }  2333  [U.  S.  Comp. 
St.  1901,  p.  1433],  providing  that  patent  to  a 
placer  shall  not  conrey  title  to  veins  included 
within  the  boundaries  thereof,  known  to  exist 
at  the  time  application  for  patent  for  the  placer 
is  made,  a  "known  vein''  within  the  limits 
of  a  placer,  when  the  question  is  raised  col- 
laterally, is  one  known,  at  the  time  application 
is  made  for  patent  for  such  placer,  to  exist,  and 
to  contain  minerals  in  such  quantity  and  quali- 
ty as  to  justify  ezpenditare  for  the  purpoue  of 
extracting  them. 

2.  The  Inirden  of  proof  is  on  the  claimant  of  a 
lO'Je  located  within  the  limits  of  a  prior  placer 


patent  to  estnl)lish  by  clear  and  convincing  tes- 
timony that  the  veins  which  he  claims  as  ex- 
empt by  operation  of  law  from  placer  applica- 
tion are  of  a  character  which  will  render  them 
known  veins. 

3.  Mere  outcroppinss  or  other  indications  of 
a  vein  withtn  the  limits  of  a  placer,  or  evidence 
of  the  exi.steuce  of  a  vein  which  miglit  be  suffi- 
cient to  support  a  lode  location  as  against  a 
conflicting  lode  claim,  or  as  against  a  subse- 
quent placer  location,  in  an  adverse  proceeding, 
are  not  suOicient  to  establish  the  existence  of 
a  known  vein  or  lode  within  the  boundaries  of 
a  placer  prior  in,  point  of  time,  and  which  has 
been  patented. 

4.  In  an  action  by  a  subsequent  lode  claim- 
ant, evidence  Md  insufficient  to  show  that  a 
known  vein  existed  within  the  limits  of  a  placer 
at  the  time  a  patent  thereto  was  applied  for. 

5.  Under  a  general  denial  filed  to  a  complaint 
in  support  of  an  adverse  claim  against  an  ap- 
plication for  a  patent,  and  which  averred  tliut 
plaintilTs  lode  wns  located  on  unappropriated 
mineral  land,  defendant  could  introduce  any 
testimony,  such  as  a  prior  placer  patent,  tend- 
ing to  prove  that  plaintiff's  lode  was  not  located 
upon  land  subject  to  location. 

6.  In  a  suit  to  establish  an  adverse  claim 
ag.tinst  an  application  for  a  patent,  defendant 
could  show  by  a  patent  that  plaintiff's  lode  was 
located  on  an  appropriated  placer  claim,  with- 
out thereby  assuming  a  position  inconsistent 
with  his  defense  that  his  own  claim  was  locat- 
ed on  unappropriated  mineral  land,  though  the 
jimits  of  plaintiff's  and  defendant's  claims  were 
identical,  where  the  discovery  upon  which  plain- 
tiff's claim  was  based  was  within  the  placer 
boundaries,  while  defendant's  discovery  was 
without  such  boundaries. 

7.  A  contention  that  an  application  for  a  plac- 
er patent  could  not  be  so  amended  as  to  take 
in  a  lode  discovery  shaft  was  without  merit, 
where  the  amendment  did  not  embrace  addi- 
tional territory,  but  merely  reduced  the  area  of 
the  original  placer  tract,  which,  as  it  originally 
Btood,  embraced  the  place  where  the  lode  was 
afterwards  located. 

8.  An  abandoned  lode  claim  does  not  affect 
the  validity  of  a  subsequent  placer  patent, 
where  no  mineral  was  disclosed  in  any  vein  on 
the  lode  claim  which  would  justify  expenditure 
for  the  purpose  of  extraction. 

Appeal  from  District  Court,  Teller  Cotmtyi 
Edward  O.  Stlmson,  Judge. 

Action  by  J.  M.  Doyle  and  others  against 
John  McConaghy.  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Reversed. 

Bruce  Glldden  and  Potter  &  McCarthy,  for 
appellant.    J.  Warner  Mills,  for  appelleea 

GABBERT,  J.  The  subject-matter  of  con- 
troversy between  the  parties  to  this  appeal 
is  mining  premises  claimed  by  appellant  as 
the  Conejos,  and  the  appdlees  as  the  Victor 
Addition,  lode.  Appellees,  as  the  owners  of 
the  Victor  Addition,  brought  suit  against  ap- 
pellant, as  defendant,  in  support  of  their 
adverse  against  the  application  of  the  latter 
for  patent  to  the  Conejos  lode.  From  a 
Judgment  in  favor  of  plaintiffs,  the  defend- 
ant appeals. 

The  boundaries  of  the  respective  claims 
are  identical.  The  Conejos  Is  the  older  loca- 
tion; having  been  located  in  November,  1893. 
There  is  no  question  about  its  validity  orig- 
inally. The  only  attack  made  upon  It  at 
the  trial  was  that  the  assessment  for  1895 
bad  not  been  performed.  The  performance 
of  the  assessments  for  the  subsequent  yean 
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is  not  questioned.  In  February,  1896,  the 
Victor  Addition  was  located;  tlie  discovery 
and  location  being  made  upon  tract  C  of  a 
placer  claim  known  as  the  "Eldorado."  Ap- 
plication for  patent  on  this  placer  was  made 
on  September  24,  1894,  and  thereafter  pros- 
ecuted to  completion.  Ihe  patent  therefor 
includes  the  tract  upon  which  the  discovery 
and  location  of  the  Victor  Addition  were 
made.  The  right  so  to  do  on  the  part  of 
the  claimants  of  the  Victor  Addition  lode  is 
asserted  upon  the  ground  that  the  vein  upon 
which  the  discovery  and  location  are  based 
was  known  at  the  time  of  the  application  for 
patent  upon  the  Eldorado  placer.  This  prop- 
osition is  controverted  on  the  part  of  the 
claimant  of  the  Conejos,  the  contention  in 
his  behalf  being  that  the  vein  upon  which 
the  Victor  discovery  and  location  are  based 
was  not  known  at  the  time  application  for 
patent  on  the  Eldorado  placer  was  made.  It 
is  immaterial,  therefore,  whether  the  assess- 
ment was  performed  upon  the  Conejos  for 
1895  or  not,  if  it  should  appear,  as  contended 
by  counsel  for  appellant,  that  the  vein  which 
is  the  basis  of  the  location  of  the  Victor  Ad- 
dition lode  was  not  known  to  exist  at  the 
time  of  the  application  for  patent  on  the  El- 
dorado, for  the  reason  that  If  the  location  of 
the  Victor  Addition  was  of  no  validity,  be- 
cause made  within  the  boundaries  of  a  prior 
valid  placer  location,  it  could  not  prevail  over 
the  Conejos.  The  real  question,  therefore, 
presented  for  determination,  is,  what  con- 
stitutes a  "known  vein,"  within  the  limits 
of  a  placer  at  the  time  application  for  patent 
therefor  is  made,  when  that  question  is  a 
collateral  issue  between  a  placer  and  a  subse- 
quent lode  location?  This  was  one  of  the 
litigated  questions  determined  below,  and  it 
becomes  necessary  to  briefly  notice  the  tes- 
timony bearing  on  this  question,  for  the  pur- 
pose of  ascertaining  whether  or  not  it  was 
sufficient  to  sustain  the  finding  of  the  jury 
that  the  vein  located  by  the  Victor  Addition, 
by  virtue  of  which  the  premises  In  contro- 
versy are  claimed  by  appellees,  was  known 
at  the  time  application  for  patent  was  made 
uimn  the  BUdorndo  placer. 

Tract  C  of  the  placer  In  question,  within 
the  boundaries  of  which  the  Victor  Addition 
discovery  shaft  was  sunk,  and  location  notice 
erected,  is  20  feet  square,  and  is  located 
something  over  200  feet  south  of  the  discov- 
ery shaft  of  the  Conejos,  and  a  little  to  the 
west  of  the  center  of  the  premises  In  dis- 
pute. There  was  testimony  to  the  effect  that 
the  vein  upon  which  the  discovery  and  loca- 
tion of  the  Conejos  Is  based  passes  through 
tract  C,  and  may  be  the  same  vein  disclosed 
in  the  discovery  shaft  of  the  Victor  Addition; 
that  a  vein  was  disclosed  within  a  few  feet 
of  the  northwest  comer  of  tract  C  of  the 
placer;  and  that,  at  the  time  application  for 
patent  for  the  placer  was  made,  there  were 
indications  of  the  outcrop  of  a  vein  within 
tract  C.  This  vein,  however,  was  not  claim- 
ed as  the  Victor  Addition,  nor  was  any  work  j 


done  upon  it  until  after  the  application  for 
patent  on  the  placer  had  been  made.  The 
shaft  then  excavated  disclosed  some  mineral, 
but  there  is  uo  testimony  whatever  of  the 
existence  of  a  vein  within  the  limits  of  tract 
C,  or  that  the  vein  upon  which  the  Victor 
Addition  claim  was  located  contained  or  dis- 
closed mineral  of  a  quantity  or  quality  which 
would  Justify  its  being  operated  as  a  mine. 
In  short,  the  testimony  is  to  the  effect  that 
while  there  may  be  evidence  of  the  existence 
of  a  vein  within  the  limits  of  tract  C  of  the 
placer,  and  upon  which  the  Victor  Addition 
location  is  based,  the  shaft  does  not  disclose, 
nor  was  any  mineral  in  a  vein  within  the 
limits  of  tills  tract  ever  disclosed,  in  quantity 
or  value  which  would  justify  expenditure  for 
the  purpose  of  extraction. 

Section  2333,  Rev.  St.  U.  S.  [U.  S.  Comp. 
St.  1901,  p.  1433],  provides,  In  substance, 
that  patent  to  a  placer  shall  not  convey  title 
to  veins  included  within  the  boundaries  there- 
of known  to  exist  at  the  time  application  for 
patent  for  the  placer  Is  made,  but  that  un- 
known veins  embraced  within  the  limits  of  a 
placer  pass  to  the  placer  patentees.  ICnown 
veins  are  thus  exempted  from  patent  applica- 
tions on  placers  by  operation  of  law,  but  un- 
known veins  are  not.  The  purpose  of  this 
statute  was  twofold:  (1)  To  prevent  title  to 
known  veins  from  being  obtained  by  placer 
patents;  and  (2)  to  protect  the  placer  pat- 
entee in  his  title  to  all  mineral  and  other 
deposits  within  the  boundaries  of  his  claim 
not  known  to  exist  at  the  time  application  for 
patent  therefor  was  made. 

The  earlier  decisions  on  the  subject  of 
what  constitutes  "known  veins"  wltbin  the 
limits  of  a  placer  are  not  altogether  clear 
or  Iiarmonious,  but,  without  attempting  to 
enter  into  any  extended  discussion  of  the 
question  at  this  time,  it  is  sufficient  to  say 
that  it  is  now  settled  that,  as  between  placer 
and  subsequent  conflicting  lode  locations,  a 
known  vein  within  the  limits  of  a  placo', 
when  that  question  is  raised  collaterally,  is 
one  known  to  exist  at  the  time  of  applica- 
tion for  patent  for  such  placer,  and  to  con- 
tain minerals  in  such  quantity  and  qoaiity 
as  to  justify  expenditure  for  the  purpose  of 
extracting  them.  Iron  Silver  M.  Co.  v.  Mike 
&  Starr  O.  &  S.  M.  Co.,  143  U.  8.  394,  1^ 
Sup.  Ct.  543,  36  !>.  Ed.  201;  Montana  Central 
Ry.  Co.  V.  Mlgeon  (C.  C.)  68  Fed.  811,  af- 
firmed in  77  Fed.  249.  23  C.  C.  A.  156; 
Brownfleld  v.  Bier  (Mont.)  39  Pac.  461;  Casey 
V.  Thievlege  (Mont)  48  Pac.  394,  61  Am. 
St.  Rep.  511;  U.  S.  v.  Iron  Silver  M.  Co., 
128  U.  S.  673,  9  Sup.  Ct.  195,  32  L.  Ed.  571; 
Largey  et  al.  v.  Black,  10  Land  Dec.  Dep.  Int 
156:  Butte  &  B.  M.  Co.  v.  Sloan  (Mont.)  40 
Pac.  217:   2  Wndley  on  Mines,  $  781. 

It  is  also  settled  that  the  burden  of  proof 
In  such  circumstances  is  upon  the  lode  claim- 
ant to  establish  by  clear  and  convincing  tes- 
timony that  the  vein  or  veins  which  he 
claims  are  exempted  from  the  placer  applica- 
tion by  operation  of  law  are  of  the  char- 
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acter  which  will  render  them  known  veins,  as 
above  defined.  Mon.  Central  Ry.  Co.  v.  Ml- 
geon,  supra;  1  Snyder  on  Mines,  §  G66;  Crip- 
ple Creek  Gold  Min.  Co.  \.  Mt  Kosa  Min- 
iSag.  Milling  &  Land  Co.,  26  Land  Dec.  Dep. 
Int.  022. 

These  decisions  are  based  upon  the  prop- 
osition that  one  claiming  land  as  a  lode  lo- 
cation, as  against  a  prior  placer  location  up- 
on w^hlch  patent  has  issued,  must  establish 
that  the  ground  so  claimed  was  known  to  be 
valuable  to  operate  as  a  lode  mining  claim 
when  application  for  patent  was  made  upon 
the  placer,  and  that,  unless  this  does  ap- 
pear as  a  fact,  he  will  not  be  periQlttcd  to 
take  it  from  another  who  has  preyiously  lo- 
cated It  as  a  placer  claim,  and  obtained  pat- 
ent therefor.  Mere  outcropplngs  or  other  in- 
dications of  a  vein  within  the  limits  of  a 
placer,  or  evidence  of  the  existence  of  a 
vein  which  might  be  sufficient  to  support  a 
lode  location  as  against  a  conflicting  lode 
claim,  or  sustain  a  lode  location  as  against 
a  subsequent  placer  location  in  an  adverse 
proceeding,  are  not  sufficient  to  establish  the 
existence  of  a  known  vein  or  lode  within  the 
boundaries  of  a  placer  prior  in  point  of  time, 
and  which  has  been  patented. 

The  testimony  In  this  case  wholly  falls  to 
establish  a  state  of  facts  which  would  Justify 
the  conclusion  that  a  "kbown  vein"  existed 
within  the  limits  of  tract  0  of  the  Eldorado 
placer  at  the  time  the  patent  was  applied 
for,  or  at  any  subsequent  date.  There  may 
be  a  vein  within  this  tract  which  shows  min- 
eral in  appreciable  quantities,  but  it  does 
not  appear  that  it  is  of  such  quantity  or 
quality  as  would  Justify  expenditures  for 
the  purpose  of  extracting  it. 

Since  this  cause  was  tried  below,  we  have 
had  occasion  to  consider  the  relative  rights 
of  locators  of  mineral  claims  of  one  class,  as 
against  subsequent  locators  of  another  class. 
In  the  case  of  Cleary  v.  Skifflch,  28  Colo.  362, 
(S5  Pac.  59,  89  Am.  St.  Rep.  207,  which  we 
oite  as  an  additional  authority  supporting 
our  conclusion  that  the  evidence  in  this  case 
wholly  falls  to  establish  the  existence  of  a 
known  vein  within  the  limits  of  tract  C  of 
the  Eldorado  placer. 

In  discussing  the  location  of  the  Victor 
Addition,  which  was  within  the  boundaries 
of  tract  0,  we  must  not  be  understood  as 
recognizing  that  the  locators  of  the  lode  had 
the  right  to  enter  upon  tract  0,  and  there 
prospect  for  the  purpose  of  discovering  a 
vein.  That  question  Is  immaterial  in  this 
case,  for  two  reasons:'  (1)  The  testimony 
fails  to  establish  the  existence  of  any  vein  in 
tract  C  which  was  exempt  from  the  operation 
of-  the  patent;  and  (2)  the  work  claimed  as 
the  discovery  shaft  of  the  Victor  Addition  did 
not  disclose  a  known  vein,  within  the  mean- 
ing of  the  law,  as  applied  to  the  facts  of  this 
case. 

Counsel  for  the  only  appellee  who  has  en- 
tered an  appearance  in  this  court  advances 
three  propositions,  which  will  now  be  con- 


sidered. (1)  That,  under  the  pleadings,  the 
patent  to  the  Eldorado  placer  should  not 
have  been  received;  (2)  that  the  Eldorado 
placer  applicants  could  not  amend  their  ap- 
plication so  as  to  take  in  the  Victor  Addi- 
tion discovery  shaft;  and  (3)  that,  under  the 
doctrine  announciKl  In  Noyes  v.  Mantel,  127 
U.  S.  148,  8  Sup.  Ct  1132,  32  L.  Ed.  168,  the 
Eldorado  placer  patent  is  void. 

The  complaint  filed  by  appellees  contained 
the  averments  usually  made  in  support  of 
an  adverse  claim  against  an  application  for 
patent,  and  averred,  among  otlier  things, 
that  the  Victor  Addition  lode  was  located  on 
unappropriated  mineral  land.  For  answer, 
the  defendant  Interposed  two  defenses:  (1) 
A  general  denial;  and  (2)  the  discovery  and 
location  of  the  Oonejos  lode  upon  mineral 
land  subject  to  location— and  averred  that 
the  premises  described  in  the  complaint  were 
part  and  parcel  of  the  Conejos  lode  mining 
claim.  To  this  second  defense  a  replication 
was  filed.  It  is  claimed  that,  under  this 
state  of  the  pleadings,  there  was  no  issue  ' 
which  rendered  the  patent  for  the  placer  ad- 
missible as  evidence.  Under  a  general  denial 
a  defendant  is  not  limited  to  the  Introduc- 
tion of  testimony  merely  negative  In  its  na- 
ture; that  Is,  simply  contradicting  that  which 
the  plaintiff  may  have  introduced.  For  this 
purpose,  testimony,  though  of  an  affirmative 
character,  Is  admissible  imder  a  general  de- 
nial when  its  effect  is  merely  to  contradict— 
and  nothing  more— that  which  the  plaintiff 
may  have  offered  in  support  of  the  issues 
tendered  by  his  complaint.  In  other  words, 
testimony  affirmative  in  its  nature  Is  compe- 
tent under  a  general  denial  when  its  effect 
Is  simply  to  establish  that  the  testimony 
offered  by  the  plaintiff  in  support  of  the 
averments  of  bis  complaint  is  not  true. 
Fomeroy's  Rights  &  Remedies,  S  671.  Plain- 
tiffs averred  the  location  of  their  claim  upon 
unappropriated  public  domain.  This  was  de- 
nied. In  order  to  establish  the  validity  of 
their  claim,  it  was  incumbent  upon  them, 
when  the  issue  was  made,  to  establish  a  dis- 
covery and  location  upon  mineral  land  sub- 
ject to  location.  Consequently,  when  that 
question  was  in  Issue,  it  was  competent  tor 
the  defendant  to  introduce  any  testimony 
which  would  ,tend  to  prove  that  the  location 
of  the  Victor  Addition  lode  was  not  upon 
land  subject  to  location  as  such.  Glrard  v. 
Carson,  22  COlo.  345,  44  Pac.  50& 

It  is  contended  that,  because  of  the  aver- 
ments in  the  answer  to  the  effect  that  the 
premises  in  dispute  had  been  located  upon 
unappropriated  mineral  land  as  the  Conejos 
lode,  the  defendant  was  estopped  from  Intro- 
ducing any  testimony  which  would  tend  to 
prove  that  this  was  not  the  fact  In  other 
words,  it  is  argued  that  the  defense,  to  the 
effect  that  the  premises  in  controversy  were 
located  upon  unappropriated  mineral  domain 
as  the  Conejos  lode,  amounts  to  an  assertion 
that  such  premises  were  subject  to  location, 
and  the  defendant  cannot  assumi    different 
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positions  which  are  mutually  destructive  of 
each  other,  and  leave  him  without  any  stand- 
ing in  court  Under  the  facts  of  this  cas^, 
and  the  pleadings,  neither  proposition  is  tena- 
ble. The  effect  of  the  two  defenses,  what- 
ever the  second  may  be  termed,  was  to  plead 
that  the  location  of  the  Victor  Addition  was 
not  upon  unappropriated  mineral  land,  and 
that  the  Conejos  was.  The  effect  of  Intro- 
ducing the  patent  to  the  Eldorado  placer  in 
connection  with  other  proof  was  merely  to 
invalidate  the  location  of  the  Victor  Addition 
lode,  because  the  discovery  upon  wliich  it 
was  based  was  within  the  boundaries  of  tract 
C  of  the  placer.  Such  proof,  however,  did 
not  invalidate  the  location  of  the  Conejos, 
because  its  discovery  was  without  the  bovmd- 
aries  of  th^t  tract.  Hence  the  offer  of  the 
patent  did  not  place  defendant  in  an  incon- 
sistent position.  On  the  contrary,  this  evi- 
dence was  competent  to  establish  his  claim 
as  pleaded— that  the  Victor  Addition  was  an 
invalid  location,  and  the  Conejos  a  valid  one. 

The  contention  that  the  application  for 
patent  of  the  Eldorado  placer  could  not  be 
amended  so  as  to  talie  in  the  discovery  shaft 
of  the  Victor  Addition  lode  is  clearly  with- 
out merit.  This  amendment,  in  so  far  as  it 
has  any  bearing  on  the  case,  only  reduced  the 
area  of  tract  C,  and  therefore  did  not  em- 
brace any  additional  territory.  Consequently 
the  relative  rights  of  the  placer  and  lode  were 
in  no  manner  changed,  because  tract  C,  ,as 
originally  described  in  the  patent  applied 
for,  included  the  Victor  Addition  shaft.  The 
fact  that  such  application  was  amended  after 
location  of  the  Victor  Addition  lode  is  not 
material,'  In  the  circumstances  of  this  case. 
At  the  time  the  original  application  for  pat- 
ent on  the  Eldorado  placer  was  filed,  the  vein 
within  the  limits  of  tract  C  was  not  a  "known 
vein,"  and  its  character  In  this  respect  had 
not  been  changed  at  the  time  the  placer  ap- 
plication for  patent  was  amended. 

The  Conejos  lode,  and  also  a  claim  knowii 
as  the  "Unexpected,"  were  located  prior  to 
the  application  for  patent  on  the  Eldorado 
placer.  In  both  Instances  the  ground  em- 
braced within  these  lodes  Included  tract  C. 
The  location  of  each  lode  claim  was  duly  per- 
fected. For  these  reasons.  It  is  asserted  that, 
according  to  the  decision  in  Noyes  v.  Mantel, 
it  must  be  held  that,  when  patent  was  ap- 
plied for  upon  the  placer,  the  patentee  was 
charged  with  notice  of  the  existence  of  a 
known  vein  within  the  limits  of  tract  O.  The 
Unexpected  was  abandoned  prior  to  the  Is- 
suance of  patent  for  the  placer,  and,  as  no 
mineral  was  disclosed  in  any  vein  upon  this 
claim  which  would  justify  expenditure  for 
the  purpose  of  extraction,  the  fact  that  the 
Unexpected  was  once  an  existing  lode  loca- 
tion is  of  no  moment.  Migeon  v.  Mont.  Cen- 
tral Ry.  Co.,  77  Fed.  249,  23  C.  C.  A.  156. 
Whether  or  not  the  placer  mentioned  in 
Noyes  v.  Mantel  was  located  subsequent  or 
prior  to  the  lode  claim  conflicting  therewith 
Is  not  expressly  stated,  but,  as  we  read  that 


case,  it  appears  the  lode  was  the  prior  loca- 
tion, for  it  was  held  that  the  statute— section 
2333,  Rev.  St.  U.  S.  [U.  S.  Comp.  St  1901,  p. 
1433]— did  not  apply  to  lodes  or  veins  within 
the  boundaries  of  a  placer  which  had  been 
previously  located.  The  test,  then.  In  apply- 
ing the  law  as  announced  In  Noyes  v.  Mantel, 
Is  not  the  relative  dates  of  the  locaitlon  of  the 
lode  and  application  for  patent  on  the  placer, 
but  the  relative  dates  of  the  respective  loca- 
tions. What  might  now  be  the  law,  in  case 
It  appeared  the  Conejos  was  located  prior  to 
the  Eldorado  placer,  it  is  not  necessary  to 
determine,  for  that  question  Is  not  presented, 
bnd  we. express  no  opinion  on  that  proposi- 
tion. 

From  the  record  now  before  us.  It  does  not 
appear  that  the  Victor  Addition  lode  was  lo- 
cated upon  a  vein  exempted  from  the  opera- 
tion of  the  patent  issued  on  the  Eldorado 
placer.  Consequently,  its  validity  as  a  lode 
location  was  not  established. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial.    Reversed  and  remanded. 


(32  Colo.  1«) 
PECKHAM  V.  PEOPLE. 

(Supreme  Court  of  Colorado.     Feb.  1,  1904) 

STATUTE  —  PASSAGE  —  CONSTITUTION  —  AT- 
TACK ON  STATUTB^PROOF— APPKAI^-ADMIS- 
SION— RAPE  —  INSTRUCTIONS  —  CORROBORA- 
TION—EVIDENCE. 

1.  The  fact  that  a  motion  to  quash  an  indict- 
ment on  the  ground  that  the  statute  on  which 
the  prosecution  whh  based  had  uot  been  passed 
in  accordance  with  the  Constitution  was  uot  an- 
swered or  demurred  to  did  not  render  it  error 
to  overrule  the  motion. 

2.  When  a  statute  is  claimed  to  be  oucod- 
stitutioual  because  not  passed  in  accordance 
with  the  Constitution,  it  is  not  incumbent  od 
the  trial  court  to  inspect  the  legislative  journals; 
but  the  party  claiming  unconstitutionality  most 
present  the  facts  on  which  he  relies. 

3.  On  appeal,  facts  relied  on  to  show  nncoD- 
stitutioiiality  not  beinp  in  the  bill  of  exceptions, 
the  appellate  court  will  not  inspect  the  legisla- 
tive journals  for  the  purpose  of  ascertaining 
whether  the  Constitution  has  been  compUed 
with. 

4.  On  a  prosecution  for  rape  it  is  not  incum- 
bent on  the  state  to  show  defendant  over  14 
years  of  age. 

5.  Where,  on  a  prosecution  for  statutory  rape, 
it  was  shown  that  prosecutrix  had  given  birth 
to  a  child,  the  court's  refusal  to  instruct  that 
such  fact  was  not  evidence  of  defendant's  guilt 
was  not  error,  as  the  jury  could  not  have  been 
misled. 

6.  It  was  uot  error,  inasmuch  as  the  requested 
instruction  was  argumentative. 

7.  On  a  prosecution  for  statutory  rape  a  wit- 
ness testified  that  the  defendant  on  many  occa- 
sions entered  the  room  of  the  prosecuting  wit- 
ness in  the  evening,  and  that  on  one  occasion, 
when  she  was  in  bed,  he  endeavored  to  uncover 
her.  Another  witness  testified  that  on  one  oc- 
casion he  had  seen  the  defendant  embrace  the 
girl.  Another  witness  said  she  beard  the  de- 
fendant's voice  in  the  girl's  bedroom  very  early 
in  the  morning.  Bdd,  that  it  was  proper  to  re- 
fuse to  instruct  that  evidence  of  opportunity 
will  not  amount  to  corroboration,  and  that  the 
jury  must  find  corroboration  beyond  a  reason- 
able donbt. 
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8.  The  facts  shown,  together  with  the  positive 
testimony  of  prosecutrix,  warranted  a  convic- 
tion. 

Error  to  District  Court,  Morgan  County; 
Christian  A.  Bennett,  Judge. 

Arthur  M.  Peclcbain  was  convicted  of  stat- 
utory rape,  and  be  brings  error,    ^firmed. 

H.  E.  Cburcblll  and  L.  C.  Stephenson,  for 
plaintiff  In  error.  N.  C.  Miller,  Atty.  Gen., 
and  H.  J.  Hersey,  for  the  People. 

STEELE,  3.  The  information  charges  the 
defendant  with  the  crime  of  rape  upon  one 
Anna  Nelson,  "a  female  person  under  the 
age  of  eighteen  years."  The  defendant  moved 
to  quash  the  information  upon  the  ground 
that  the  statute  commonly  known  as  the 
"Age  of  Consent  Law"  is  unconstitutional  and 
void,  and  in  bis  motion  sets  forth  facts  which 
be  claims  render  the  law  unconstitutional. 
The  district  attorney  did  not  answer  the 
motion  nor  file  demurrer  thereto.  The  court, 
after  argument,  overruled  the  motion.  The 
Jury  found  the  defendant  guilty  as  charged 
In  the  information',  and  the  defendant  asks 
that  the  judgment  of  conviction  be  reversed, 
first,  because  the  court  erred  In  overruling 
tbe  motion  to  quash;  second,  because  the 
court  erred  in  giving  and  refusing  certain  In- 
structions. The  specific  objections  to  the  In- 
structions will  be  considered  in  the  opinion. 

It  is  contended  by  the  defendant  that  tbe 
effect  of  the  failure  of  the  district  attorney  to 
answer  or  demur  to  the  motion  to  quash  was 
an  admission  that  the  facts  set  forth  in  the 
motion  were  true;  and  it  is  further  contend- 
ed that  the  courts  take  judicial  notice  of  the 
contents  of  the  original  Journals,  and  that, 
when  a  law  is  attacked  as  being  unconstitu- 
tional, the  court  should  determine  from  an 
inspection  of  the  journals  whether  the  Con- 
stitution has  been  observed  by  the  Legisla- 
ture In  the  passage  of  the  statute.  Authori- 
ties are  cited  by  counsel  which  appear  to 
hold  tliat  courts  will  take  judicial  notice  of 
the  contents  of  the  legislative  journals,  and 
that  It  is  the  duty  of  tbe  court,  when  a  stat- 
ute is  claimed  to  be  unconstitutional  for  rea- 
sons appearing  in  the  journals,  to  examine 
them,  and  determine  the  question;  but  the 
authorities  cited  are  not  from  this  state.  The 
question  has  been  settled  here,  and  decided 
contrary  to  the  contention  of  counsel.  In  the 
case  of  Marean  v.  Stanley.  21  Colo.  43,  39  Pac. 
1086,  It  was  said:  "While  courts  take  judi- 
cial notice  whether  a  statute  is  or  is  not 
ralld  when  tbe  same  is  in  dispute,  yet  they 
will  not,  on  tbe  mere  assertion  of  counsel  that 
a  statute  is  invalid  because  of  noncompli- 
ance with  some  constitutional  requirement  in 
Us  passage,  examine  the  journals  of  the  re- 
spective bouses  to  ascertain  how  that  fact 
may  be;  and,  although  It  is  not  necessary  to 
plead  the  unconstitutionality  of  a  statute,  the 
party  seeking  to  question  its  validity  must 
in  some  way  present  the  facts  upon  which 
be  relies  to  tbe  trial  court;  and,  if  be  desires 
to  have  the  decision  of  that  court  reviewed, 


he  must,  by  bill  of  exceptions,  make  euch 
proof  a  part  of  the  record,  and  cannot,  in  tbe 
-  tirst  instance,  and  without  its  being  properly 
in  the  record,  have  the  question  considered 
•In  the  appellate  court."  It  is  not  within  tbe 
power  of  counsel  to  enter  into  a  stipulation 
the  effect  of  which  will  render  a  law  void, 
nor  will  a  law  be  held  to  be  invalid  because 
counsel  have  failed  to  deny  tbe  facts  alleged 
concerning  the  entries  in  tbe  legislative  jour- 
nals, even  If  the  allegation,  If  true,  would 
compel  the  court  to  declare  the  act  unconsti- 
tutional; and  the  court  will  not  consider  ad- 
missions of  a  party  that  a  law  has  not  been 
passed  In  accordance  with  the  Constitution, 
nor  an  admission  of  facts  as  to  the  contents 
of  the  legislative  journals,  for  tbe  purpose  of 
inquiring  into  the  validity  of  a  statute  found 
In  the  office  of  the  Secretary  of  State,  or  pub- 
lished under  his  authority,  and  the  only  way 
that  an  alleged  noncompliance  with  tbe  Con- 
stitution in  the  passage  of  an  act  can  be  de- 
termined by  the  trial  court  is  that  pointed  out 
in  tbe  case  cited;  and,  when  the  decision  is 
sought  to  be  reversed,  tbe  proof  offered  be- 
fore tbe  trial  court  must  be  made  a  part  of 
the  record  by  bill  of  exceptions.  No  proof 
was  made  before  the  trial  court  of  tbe  facts 
alleged  in  the  motion  to  quash,  and  we  shall 
therefore  not  inspect  the  legislative  journals 
for  the  purpose  of  ascertaining  whether  the 
Constitution- has  been  compiled  with  in  tbe 
passage  of  tbe  act  in  question. 

Tbe  defendant  requested  the  court  to  In- 
struct the  jury  that,  unless  the  evidence  oc 
behalf  of  the  state  established  the  fact  that 
tbe  defendant  was  at  the  time  the  offense 
was  alleged  to  have  been  committed  a  male 
person  over  the  age  of  14  years,  he  must  be 
acquitted;  but  the  court  refused  tbe  request, 
and  Instructed  the  Jury,  in  substance,  that 
the  state  need  not  prove  that  the  defendant 
was  over  tbe  age  of  14  years,  and  that,  in  tbe 
absence  of  proof  to  the  contrary,  tbe  defend- 
ant was  presumed  to  be  over  the  age  of  14 
years.  The  giving  of  this  instruction  and  tbe 
refusal  to  give  the  instruction  offered  by  tbe 
defendant  is  assigned  as  error. 

The  court  did  not  err.  It  was  not  neces- 
sary to  have  alleged  In  the  Information  that 
the  defendant  was  over  the  age  of  14  years. 
"The  incapacity  of  a  party,  by  reason  of  his 
tender  years,  to  commit  the  crime  charged 
upon  hlra,  may  be  a  good  defense  on  the  trial, 
as  it  may  negative  effectually  the  charge; 
but  this  capacity  is  not  required  to  be  stated 
in  tbe  indictment,  and  its  omission  furnishes 
no  ground  for  arresting  the  Judgment,  after 
a  verdict  against  the  accused."  Common- 
wealth V.  Scannel,  11  Cusb.  647;  People  v. 
Ab  Yek,  29  Cal.  575;  State  v.  Knlghten,  39 
Or.  63,  64  Pac.  866,  87  Am.  St  Rep.  647; 
Mitchell  V.  People,  24  Colo.  532,  52  Pac.  671. 

The  fact  that  the  prosecuting  witness  had 
given  birth  to  a  child  was  shown  without 
objection  from  the  defendant.  The  defendant 
offered  an  instruction  to  tbe  effect  that  tbe 
fact  that  the  prosecuting  witness  bad  given 
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birth  to  a  child  was  not  evidence  which  the 
jury  could  consider  in  determining  whether 
the  defendant  had  committed  the  offense.' 
The  court  refused  the  Instruction,  and  the 
refusal  of  the  court  to  so  Instruct  the  jury  is 
alleged  to  be  error. 

We  think  that  no  error  was  committed  In 
refusing  this  instruction.  The  jury  could  not 
have  been  misled  by  the  failure  to  so  in- 
struct, and  the  defendant  In  no  event  is  enti- 
tled to  have  argumentative  instructions  given. 

The  other  assignments  of  error  discussed 
relate  to  the  refusal  of  the  court  to  give  In- 
structions Nos.  12  and  13.  Number  12  is,  in 
substance,  that  the  law  will  not  tolerate  a 
conviction  In  this  character  of  cases  upon 
the  uncorroborated  testimony  of  the  prosecu- 
trix, and  that  evidence  of  opportunity  will 
not  corroborate  the,  principal  fact.  Instruc- 
tion No.  13  states  that  conviction  is  seldom 
allowed  upon  the  uncorroborated  testimony 
of  the  prosecutrix,  and  the  jury  is  Instructed 
that,  unless  it  finds  beyond  a  reasonable 
doubt  that  the  statements  of  the  prosecutrix 
are  corroborated  as  to  the  alleged  acts  of 
Intercourse,  the  defendant  should  be  acquit- 
ted. In  the  case  of  Fager  v.  State,  22  Neb. 
332,  35  N.  W.  195,  It  Is  held  that  In  a  prose- 
cution for  rape  it  is  not  essential  to  a  con- 
viction that  the  prosecutrix  should  be  cor- 
roborated by  the  testimony  of  other  witness- 
es as  to  the  particular  act  constituting  the 
offense.  The.  court  said:  "It  Is  Insisted  by 
plaintiff  in  error  that  there  is  no  proof  of 
rape,  or  even  oi  contact,  except  that  of  the 
prosecutrix.  While  this  Is  true,  yet  In  the 
sense  in  which  corroborating  circumstances 
may  aid  the  prosecution  it  is  not  true.  We 
do  not  understand  the  rule  In  such  cases  to 
require  corroborating  testimony  to  the  partic- 
ular fact  of  the  rape.  If  such  were  required, 
convictions  could  seldom  be  had,  even  in  the 
most  flagrant  cases.  Men  engaged  in  the 
commission  of  offenses  o''  this  kind  seldom 
call  in  witnesses  to  the  fact,  or  attack  women 
who  are  not  alone  and  within  their  power." 
And  in  Bueno  v.  People,  1  Colo.  App.  232,  28 
Pac.  2<t8,  the  court  said:  "We  do  not  wish  to 
be  understood  as  declaring  that  no  conviction 
for  the  crime  of  rape  can  be  sustained  where 
it  rests  upon  the  evidence  of  the  prosecutrix 
alone,  and  uncorroborated,  but  that  sucii 
cases  should  be  rare.  Indeed.  No  general  rule 
can  be  laid  down.  Each  case  must  depend 
upon  Its  own  merits  and  surroimding  circum- 
stances, and,  to  a  great  extent,  upon  the 
character  of  the  prosecuting  witness."  Upon 
the  authority  of  the  foregoing,  the  court  cor- 
rectly refused  the  instructions  ottered.  There 
was  testimony  corroborating  the  prosecuting 
witness  in  many  particulars.  A  witness  tes- 
tlfled  that  the  defendant  on  many  occasions 
entered  the  room  of  the  prosecuting  witness 
in  the  evening.  On  one  occasion,  when  she 
was  in  bed,  he  endeavored  to  uncover  her. 
Another  witness  testified  that  on  more  than 
one  occasion  he  had  seen  the  defendant  em- 
brace the  girl.     Another  witness  said  she 


heard  the  defendant's  voice  In  the  girl's  bed- 
room very  early  in  the  morning.  The  defend- 
ant is  a  married  man,  and  the  foregoing  facts. 
In  connection  with  the  positive  statements  of 
the  prosecutrix,  fully  warranted  the  verdict, 
and  we'  shall  not  disturb  it 
Affirmed.* 


(32  Colo.  20)) 

NEEDLE  ROCK  DITCH  CO.  et  al.  t.  CRAW- 
FORD-OLIPPEK  DITCH  CO. 

(Supreme  Court  of  Colorado.     Feb.   1,   1904.) 

IKKIGATION  LAWS— APPEAIr-DISMISSAI*— STAT- 
UTORY   CONSTRUCTION. 

1.  MilU'  Ann.  St.  §  2432,  providing  that,  u» 
appeals  under  the  irrigation  statutes,  appellant 
must  file  with  the  clerk  of  the  Supreme  Court, 
within  60  days  after  the  making  of  the  order 
appealed  from,  proof  of  the  service  and  pub- 
lication, as  required  by  previous  sections,  and 
that,  if  such  proof  is  not  filed,  the  Supreme 
Court  shall,  on  motion  of  appellee,  at  any  time 
after  such  default  iu  filing  the  proof,  and  lief  ore 
the  same  shall  be  filed,  dismiss  the  appeal,  is 
mandatory. 

2.  Mills'  Ann.  St.  {  2429,  providing  that,  in 
appeals  under  the  irrigation  statutes,  the  ap- 
pellant shall  file  a  transcript  of  record  of  the 
district  court  with  the  clerk  of  the  Supi-eme 
Court  at  any  time  within  six  months  after  the 
appeal  is  allowed,  and  section  2432,  providing 
that,  if  such  transcript  is  not  filed  within  that 
time,  surb  appeal  shall  on  motion  be  dismissed, 
are  mandatory. 

3.  Mills'  Ann.  Code,  i  397,  providing  that 
the  dismissal  of  an  appeal  moy,  by  order  of 
the  court,  be  m^de  without  prejudice  to  anoth- 
er appeal  or  writ  of  error,  has  no  application 
to  an  appeal  in  an  action  predicated  on  the  irri- 
gation statutes. 

4.  Mills'  Ann.  <^e,  fl  388a,  providing  that 
whenever  the  Supreme  Court  shall  dismiss  an 
appeal  for  lack  of  jurisdiction  to  entertain  the 
same,  and  it  appears  that  the  court  would  have 
jurisdiction  if  the  action  hod  come  up  on  writ 
of  error,  the  court  shall  order  the  clerk,  with- 
out additional  fees,  to  enter  the  action  as  pend- 
ing on  writ  of  error,  has  no  application  to  an 
appeal  in  an  action  predicated  on  the  irrigatioD 
statutes. 

Appeal  from  District  CJourt,  Delta  County; 
Theron  Stevens,  Judge. 

Controversy  between  the  Needle  Rock 
Ditch  Company  and  others  and  the  Craw- 
ford-Clipper Ditch  Company.  Motion  to  va- 
cate order  dismissing  the  appeal  denied. 

Milton  R.  Welch,  George  Stephan,  and 
R.  M.  Logan,  for  appellants.  A.  B.  King  and 
C.  H.  Stewart,  for  appellee. 

PER  CURIAM.  Motion  to  vacate  order 
dismissing  the  appeal,  and  to  reinstate  tlie 
same.  The  decree  appealed  from  was  ren- 
dered under  the  irrigation  statutes  affecting 
water  rights.  Section  2427,  Mills'  Ann.  St, 
contains  directions  for  appealing  from  such 
a  decree,  and,  among  other  things,  enjoins 
upon  the  district  court  or  judge  the  duty  of 
making  an  order  allowing  the  appeal,  and 
fixing  the  amount  of  the  appeal  bond.  Sec- 
tion 2428  requires  this  order  to  be  entered  of 
record,  a  certified  copy  of  which  the  appel- 
lant must  serve  upon  the  appellee,  and  cause 
the  same  to  be  published  in  a  newspaper.  By 
section  2432  appellant  must  file  with  the  nlerk 
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of  the  Supreme  Court,  within  GO  days  after 
the  making  of  the  order  of  appeal,  proof  of 
the  service  and  publication  thereof;  and,  if 
such  proof  is  not  filed,  the  Supreme  Court 
Bhail,  on  motion  of  appeliee,  at  any  time  after 
such  default  in  filing  the  proof,  and  before 
the  same  shall  be  filed,  dismiss  the  appeal. 
Section  24]^  requires  appellant  to  file  a  tran- 
script of  record  of  the  district  court  with  the 
clert  of  the  Supreme  Court  at  any  time  with- 
in 6  months  after  the  appeal  Is  allowed;  and 
section  2432  says  that,  if  such  transcript  is 
not  filed  within  that  time,  such  appeal  shall, 
on  motion,  be  dismissed. 

These  proTislons  with  reference  to  the  fil- 
ing of  transcript  and  proof  of  service  and 
publication  are  mandatory.  They  are  plain 
and  explicit,  and  interpret  themselves.  They 
are  Jurisdictional  requirements.  If  the  proof 
of  service  is  not  filed  within  the  time,  and 
a  motion  of  the  appellee  to  dismiss  for  such 
default  is  made  before  such  proof  Is  filed,  the 
appeal  must  be  dismissed.  So,  also,  if  the 
transcript  of  record  is  not  filed  within  the 
time  limited  by  the  act,  the  appeal  must  be 
dismissed  upon  motion,  and  there  is  no  dis- 
cretion in  the  Supreme  Cburt  in  the  matter. 

There  was  a  failure  in  tills  case  upon  the 
part  of  the  appellants  in  both  particulars. 
The  transcript  was  not  filed  within  the  time 
limited  by.  the  act,  and  proof  of  service  was 
not  made  within  the  60  days,  and  seems  not 
to  have  been  made  at  all.  The  showing  by 
appellants  In  explanation  of  their  failure  in 
these  respects  is  immaterial.  Section  397, 
Mills'  Ann.  Code,  applies  to  the  review  of 
Judgments  rendered  in  civil  actions,  and  not 
to  decrees  made  in  the  special  proceeding 
provided  by  the  act  we  are  now  considering. 
We  cannot  dismiss  the  appeal  without  preju- 
dice, for  another  appeal  would  not  lie.  Nei- 
ther can  the  cause  be  redocketed  on  writ  of 
error  under  Mills'  Ann.  Code,  {  3S8a,  be- 
cause this  court  would  have  had  Jurisdiction 
to  entertain  this  appeal,  had  it  been  properly 
perfected;  and  so  it  does  not  come  within 
the  purview  of  that  class  of  cases  that  may, 
under  this  section,  be  redocketed  on  error 
when  the  appeal  is  dismissed  for  entire  lack 
of  Jurisdiction  of  this  court  to  entertain  it. 
The  motion  to  vacate  the  order  of  dismissal 
and  to  reinstate  the  appeal  must  therefore 
be  denied. 

Motion  denied. 


(32  Colo.  8S) 

FALKE  T.  TERRY  et  al.* 

(Supreme  Court  of  Colorado.     June  1,   1903.) 

FOREIGN  EXECUTRIX— CONVERSION  OP  ASSETS 
—RIGHTS  OF  LEGATEES— FOREIGN  REAL  ES- 
TATE—TITL.K— ACTIONS— LEGISIjATION  —  PER- 
SONAL JUDGMENT. 

1.  A  will  bcquenthed  to  a  foreign  executrix  a 
life  estate  in  her  husband's  property,  with  pow- 
er of  disposal,  except  that  on  remarriage  such 
parts  of  the  estate  as  would  have  descended  to 
testator's  children  in  case  he  died  intestate 
should  be  set  apart  for  their  use,  and  be  paid  to 
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them  on  their  arrival  at  25.  Eeld,  that  a  com- 
plaint alleging  that  such  executrix  remarried 
after  having  converted  the  assets  of  the  estate 
to  her  own  use  without  filing  an  iuventory,  and 
removed  from  the  state  where  she  was  appoint- 
ed, with  such  assets,  to  Colorado,  where  she 
had  repudiated  the  rights  of  plaintiffs,  testator's 
children,  and  held  the  assets  of  the  estate  in 
fraud  of  their  rights,  was  sufficient  to  give 
the  Colorado  courts  jurisdiction  to  grant' plain- 
tiffs relief. 

2.  An  action  against  a  foreign  executrix  for  a 
conversion  of  assets  in  fraud  of  the  rights  of 
plaintiffs  could  not  be  maintained  in  the  absence 
of  evidence  that  the  executrix  had  brought  any 
of  the  assets  belonging  to  the  estate  within  the 
state. 

3.  Where  a  will  gave  to  testator's  widow  a 
life  estate  in  ail  his  property,  and  provided  that 
if  she  remarried  she  should  set  apart  a  portion 
of  the  estate  for  the  benefit  of  testator's  chil- 
dren, which  should  be  paid  to  them  on  their  ar- 
rival at  the  age  of  25,  on  the  widow's  remar- 
riage and  repudiation  of  the  children's  claim 
without  ever  having  filed  an  inventory  of  the  es- 
tate or  an  accounting  of  her  acts  as  administra- 
trix in   the  foreign   state  where  she  was  ap- 

Sointed,  a  personal  judgment  could  not  be  ren- 
ered  against  her  for  the  interests  of  such  chil- 
dren in  an  action  brought  by  them  before  they 
had  arrived  at  the  age  of  25. 

4.  In  an  action  by  legatees  against  a  foreign 
executrix  charged  with  the  wrongful  applicar 
tion  of  the  persoual  assets  alleged  to  have  been 
brought  by  ner  within  the  state,  and  converted 
to  her  own  use,  in  fraud  of  the  rights  of  such 
legatees,  the  court  had  no  jurisdiction  to  ad- 
judee  the  title  of  certain  real  estate  situated  in 
another  state  standing  in  the  name  of  the  ex- 
ecutrix to  be  the  property  of  the  legatees,  and 
to  be  held  by  her  in  trust  for  them. 

Appeal  from  District  Court,  Arapahoe 
County;  Booth  Ma  lone,  Judge. 

Action  by  Eva  Terry  and  others  against 
Amanda  Ia  Palke.  From  a  decree  in  favor 
of  plaintiffs,  defendant  appeals.    Reversed. 

L.  E.  C.  Hinckley  and  Robert  E.  Foote,  for 
appellant  W.  T.  Rogers  and  J.  F.  Mail,  for 
appellees. 

CAMPBELL,  C.  J.  The  material  facts,  as 
set  forth  in  the  complaint,  are  that  plaintiffs 
are  children  and  heirs  at  law  of  Juan  B.  C. 
Phillips,  deceased.  In  1892  their  father  died 
in  the  city  of  Brooklyn,  N.  T.,  leaving  a  will. 
In  which  the  defendant,  Amanda  L.  Falke, 
formerly  wife  of  Mr.  Phillips,  was  named  ex- 
ecutrix, and  John  H.  Springer  executor.  The 
will  was  duly  presented  for  and  admitted  to 
probate  in  the  surrogate's  court  of  the  city 
of  Brooklyn,  and  letters  testamentary  Issued 
to  defendant  as  executrix  (the  executor  not 
qualifying),  and  thereupon  she  took  posses- 
sion of  all  the  property  of  the  estate,  and 
thereafter  has  had  exclusive  possession  of  It. 
No  inventory  of  the  assets  of  the  estate  was 
filed  in  the  surrogate's  court,  and  no  account- 
ing thereto  by  the  executrix  has  ever  been 
made.  Soon  after  the  testator's  death  the 
defendant  married  Henry  Falke,  and  In  the 
year  1894  removed  with  him  to  the  state  of 
Colorado,  bringing  with  her  funds  and  assets 
of  the  estate  of  great  value.  Their  father's 
will,  although  It  gave  to  the  wife,  the  defend- 
ant herein,  a  life  interest  in  ail  of  the  prop- 
erty, with  the  power  to  sell  and  dispose  of 
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the  same,  or  any  part  thereof,  as  she  deemed 
best,  during  such  period  of  time,  further  pro- 
vided that,  In  case  she  married  again,  bis 
personal  representatives  should  set  apart  and 
invest  in  the  names  of  his  children,  including 
these  plaintiffs,  such  parts  of  the  estate  as 
would  have  been  theirs  by  law  in  case  he 
died  intestate,  the  same  to  become  their  ab- 
solute property  when  they  respectively  reach- 
ed the  age  of  25  years.  Disregarding  the  pro- 
visions of  the  will  and  her  duty  as  executrix, 
the  defendant  denies  the  right  of  plaintiffs  to 
any  share  of  the  estate  of  their  father,  al- 
though 8h6  married  again  after  bis  death,  and 
long  before  the  action  was  begun,  and  has 
converted  to  her  own  use  a  large  part  of  the 
property  of  the  estate  belonging  to  them,  and 
holds  the  same  in  this  state  in  fraud  of  their 
rights.  There  are  other  allegations  of  mis- 
treatment of  the  plaintiffs  by  defendant,  a 
denial  of  their  legitimacy,  and  certain  other 
allegations,  which  are  not  material  to  this 
decision.  The  court  assumed  jurisdiction  of 
the  cause,  finding  the  issues  in  favor  of  the 
plaintiffs,  adjudging  title  to  certain  real  es- 
tate situate  in  the  state  of  New  York,  stand- 
ing in  defendant's  name  upon  the  records,  to 
be  the  property  of  the  plaintiffs,  and  decreed 
that  the  same  should  be  held  by  her  in  trust 
for  them.  The  cause  was  then  referred  to  a 
referee  to  take  an  accounting  of  defendant's 
acts  and  doings  as  executrix  of  the  estate 
from  the  time  she  took  possession  and  as- 
sumed control  of  the  assets.  The  referee 
found  that  defendant  was  Indebted  to  the 
plaintiffs  in  the  sum  of  about  |2,400,  and  bis 
report  was  confirmed  by  the  court,  then  pre- 
sided over  by  a  different  judge  from  the  one 
who  Ordered  the  accounting,  and  a  personal 
judgment  against  the  defendant  was  rendered 
for  tliat  sum  in  favor  of  plaintiffs.  The  de- 
fendant brings  the  case  here  by  appeal. 

1.  The  general  doctrine  is  that  executors 
and  administrators  are  not  liable  to  actions 
as  such  in  a  state  where  they  have  obtained 
no  letters  of  administration,  but  that  they 
are  amenable  for  their  executorial  acts  only 
to  the  proper  tribunals  of  the  state  from 
which  they  obtained  their  appointment.  The 
appellant  insists  that  this  doctrine  applies 
to  this  case,  and  that  the  court  is  wholly 
without  jurisdiction  of  the  subject-matter. 
The  general  rule  for  which  appellant  con- 
tends is  .sustained  by  a  large  number  of  au- 
thorities, among  which  are  Woodruff  v. 
Young,  43  Mich.  548,  6  N.  W.  85;  Spoon  v. 
Baxter,  31  Mich.  279;  Story  on  Conflict  of 
I.aws  (7th  Ed.)  S  514;  1  Woerner  on  The 
American  Law  of  Administration  (2d  Ed.)  c. 
17,  and  additional  authorities  therein  cited. 
If  this  action  were  against  the  defendant,  In 
her  capacity  as  executrix,  to  enforce  the  per-- 
formance  of  her  official  duty,  it  would  not  lie. 
Appellant  misconceives  the  real  scope  of  the 
action.  It  is  based  upon  the  proposition  that 
a  trust  fund  in  the  possession  of  a  defendant 
has  been  improperly  used,  and  is  In  danger  of 
being  still  further  misapplied,  and  the  protec- 


tion of  the  court  is  sought  by  the  ones  enti- 
tled thereto  in  order  to  protect  It  from  loss. 
In  his  valuable  work  on  the  Conflict  of  Laws, 
at  section  514b,  Judge  Story  declares  that  the 
doctrine  is  fully  established  that.  If  a  foreign 
executor  or  administrator  brings  or  transmits 
to  another  state  property  which  he  lias  re- 
ceived under  administration  abroad,  or  If  he 
is  personally  present,  he  is  not,  either  per- 
sonally or  in  his  representative  capacity,  lia- 
ble to  a  suit  in  such  other  state.  Several 
cases  are  cited  in  its  support.  Notwithstand- 
ing this  opinion  of  the  learned  jurist,  we 
think  the  principle  upon  which  the  jurisdic- 
tion of  the  court  In  this  case  rests  has  been 
firmly  established  by  many  respectable  au- 
thorities. In  the  case  of  Tunstall  Vi  Pollard's 
Adm'r,  11  Leigh,  1,  In  an  able  opinion  by 
Tucker,  P.  J.,  In  which  he  reviews  and  com- 
ments upon  the  authorities  referred  to  by 
Judge  Story,  the  conclusion  was  reached  that 
an  executor  who  has  qualified  and  received 
assets  in  a  foreign  country  and  brought  them 
into  the  state  of  Virginia  Is  liable  to  be  sued 
and  to  be  compelled  to -account  in  her  courts, 
though  he  never  qualified  as  executor  in  Vir- 
ginia, and  may  have^  received  no  assets  there. 
In  Hedenberg  v.  Hedenberg,  46  Conn.  30,  33 
Am.  Rep.  10,  It  was  held  that  a  foreign 
executor  who  comes  Into  another  state  to  re- 
side, and  brings  with  him  property  belonging 
to  the  estate,  cannot  be  made  liable  in  the 
latter  state,  upon  suit  of  a  local  creditor  of 
the  testator,  to  the  extent  of  the  property 
brought  therein,  l)nt  may  be  to  the  extent  of 
the  property  already  there.  This,  in  a  meas- 
ure, sustains  the  text  of  Judge  Story.  The 
leading  case  in  America  In  support  of  the 
principle  upon  which  jurisdiction  herein  can 
be  maintained  is  McNamara  v.  Dwyer,  7 
Paige,  239,  32  Am.  Dec.  627.  Others  are 
Montalvan  v.  Clover,  32  Barb.  190;  Patton  v. 
Overton,  27  Tenn.  192;  Colbert  v.  Daniel,  32 
Ala.  314;  Dillard  v.  Harris,  2  Tenn.  Ch.  196; 
Bryan  v.  McOee,  2  Wash.  C.  C.  337,  Fed.  Cas. 
No.  2,066;  Spraddling  v.  Pipkin,  15  Mo.  118; 
Clopton  V.  Booker,  27  Ark.  482;  McCabe  v. 
l^ewis,  76  Mo.  296.  Other  authorities  are  col- 
lected in  8  Enc.  PI.  &  Pr.  714  et  seq.;  Schon- 
ler's  Executors  &  Administrators  (2d  Ed.)  S 
173;  1  Woerner's  Amer.  Law  of  Adm'n  (2d 
Ed.)  §  164.  The  complaint  therefore  stated  a 
case  within  the  jurisdiction  of  the  district 
court. 

It  was  necessary,  however,  for  the  plain- 
tiffs, among  other  things,  to  prove  that  the 
defendant  brought  into  this  state  funds  and 
assets  belonging  to  the  estate  of  the  testator. 
The  only  witness  produced  by  plaintiffs  upon 
this  controverted  issue  was  the  defendant 
herself.  Her  testimony  does  not  establish  it 
Indeed,  it  appears  therefrom  that  she  brought 
no  property  belonging  to  the  estate  from  New 
York  to  Colorado,  unless  it  is  a  gold  watch, 
which,  some  time  before  the  hearing,  had 
been  returned  to  the  former  state,  and  con- 
cerning whose  ownership  at  the  time  there 
was  a  dispute.     If  the  defendant  has  pos- 
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session  or  control  of  any  property  belonging 
to  the  estate,  It  Is,  for  aught  that  appears 
from  this  record.  In  bank,  or  in  the  for'm  of 
investments  or  real  estate,  all  In  the  state 
of  New  York.  In  her  brief  appellant  chal- 
lenged appellees  to  point  out  in  the  record 
any  evidence  whatever  that  any  of  the  assets 
of  the  estate  was  brought  Into  this  state  by 
the  executrix.  In  their  brief  appellees  have 
not  referred  to  any  portion  of  the  record 
where  this  proof  is  disclosed.  Considering 
the  voluminous  record,  we  would  have  been 
Justified  in  assuming  for  the  purposes  of  the 
opinion  that  none  such  exists.  We  have, 
however,  examined  the  abstract,  and  are  un- 
able to  find  BuflScient  evidence  of  this  essen- 
tial fact  upon  which  the  jurisdiction  of  the 
court  depended.  Proof  not  being  made  of 
this  essential  fact,  necessary  in  this  kind  of 
a  case  to  give  the  courts  of  this  state  Juris- 
diction, It  follows  that  the  trial  court,  upon 
the  showing  made,  should  have  dismissed 
the  action. 

2.  The  absolute  money  Judgment  awarded 
to  plalntifl's  cannot.  In  any  event,  be  sustain- 
ed. The  will  expressly  provides  that,  If  the 
testator's  wife  marries  again,  the  executor 
and  executrix  shall  set  apart  for,  and  invest 
in  the  names  of,  the  children  such  portion 
of  the  estate  as  they  would  have  inherited 
had  be  died  intestate,  the  same  to  become 
their  absolute  i>roperty  only  when  they  have 
respectively  reached  the  age  of  25  years.  Al- 
though the  widow  had  remarried  at  the  time 
of  the  hearing,  neither  of  the  plaintiffs  (chil- 
dren of  the  testator)  had  reached  the  age  of 
^  years.  The  court  had  power  to  direct 
that.  If  money  or  assets  which  belonged  to 
the  children  were  thus  brought  Into  Colorado 
from  the  state  of  New  Xork,  It  should  be 
pK^erly  safeguarded  or  invested,  as  the  will 
provides,  or  disposed  of  as  the  laws  of  that 
state  require.  It  Is  conceded  that  no  In- 
ventory of  the  assets  of  the  estate  was  filed 
in  the  court  granting  the  letters,  and  no  ac' 
counting  .therein  liad.  It  may  be  that  the 
debts  of  the  estate  will  consume  the  entire 
assets.  Whatever  may  be  the  rtghts  of  a 
local  creditor  as  to  property  already  within 
this  state  to  secure  which  the  foreign  execu- 
tor came  here,  as  between  the  parties  to  this 
action  at  least,  the  nature  and  extent  of  the 
liability  of  the  defendant  with  respect  to  as- 
sets in  her  possession,  whether  received  In 
New  York  or  In  Colorado,  are  to  be  deter- 
mined according  to  the  laws  of  the  state  of 
New  York,  from  which  she  derived  her  au- 
thority to  administer.  They  must  ultimately 
be  applied  to  the  payment  of  debts  or  dis- 
tributed to  the  legatees  and  devisees  under 
the  will,  or  Invested  as  that  Instrument  di- 
rects, and  as  though  this  action  had  been 
brought  in  the  courts  of  the  state  of  New 
fork.  McNamara  v.  Dwyer,  supra.  Neither 
can  the  action  of  the  court  In  trying  and  ad- 
judicating the  title  of  real  estate  situate  in 
the  state  of  New  York  be  upheld.  In  the 
nature  of  things,  that  property  was  never 


within  the  territorial  Jurisdiction  of  the  courts 
of  this  state;  and  while  in  some  cases  it 
has  been  held  that  the  courts  of  one  state 
may  enforce  specific  performance  of  a  con- 
tract relating  to  real  property  situate  in  an- 
other Jurisdiction,  we  know  of  no  decision, 
and  are  cited  to  none,  that  authorizes  the 
courts  of  a  state  other  than  that  of  the 
domiciliary  jurisdiction  to  try  the  title  of 
real  estate  situate  in  the  latter,  where  the 
action  is  one  between  legatees  under  a  will 
and  a  foreign  executrix  who  is  charged  with 
wrongful  application  of  the  personal  assets 
of  the  estate  which  she  has  thus  transmitted. 
The  conclusion  reached  renders  unnecessary 
any  consideration  of  the  action  of  the  court 
in  reference  to  the  accounting. 

At  the  oral  argument  on  the  petition  for 
rehearing  It  was  made  known  to  us  that  the 
appellant  (defendant  below)  is  now  living  in 
the  state  of  New  York,  and  in  the  county 
the  surrogate's  court  of  which  granted  to  her 
letters  testamentary.  It  would  be  an  un- 
necessary proceeding,  and  unjust  to  both  par- 
ties, to  permit  this  action  to  proceed  further 
in  the  courts  of  this  state. 

The  Judgment  must  be  reversed  for  the 
errors  pointed  out,  and  the  cause  is  remand- 
ed, with  Instructions  to  the  district  court  to 
dismiss  the  action  without  prejudice  to  the 
right  of  appellees  to  proceed  against  appel- 
lant in  the  proper  court  of  the  state  of  New 
York.    Reversed. 

(32  Colo.  2U) 

HARRIS  v.  PEOPLa 

(Supreme  Court  of  Colorado.     Feb.   1,   1904.) 

HOMICIDE  —  SELF-DEFE.NSB  —  INSTRUCTIONS- 
APPLICABILITY  TO  EVIDENCE— ERRORS  IN 
INSTRUCTIONS— EFFECT  OP  GIVING  CORRECT 

INSTRUCTIONS. 

1.  Instructions  on  a  prosecutiou  for  murder, 
where  the  defense  is  self-defense,  that,  in  the 
absence  of  malice,  the  killing  of  another  is  man- 
slaughter, unless  done  "in  necessary  self-de- 
fco.se,"  and  that,  when  the  killing  is  done  with 
a  deadly  weapon,  malice  may  be  inferred,  in 
the  absence  of  proof  that  "the  act  was  done  in 
necessary  self-defeuse,"  are  not  erroneous,  as 
denying  the  right  of  the  person  defending  him- 
self to  act  from  appearances,  when  followed  by 
an  instruction  that  the  right  of  self-defense  en- 
ables a  person  to  defend  himself  when  it  rea- 
sonably appears  that  his  life  is  in  danger. 

2.  Where,  on  a  prosecution  for  murder,  de- 
fendant "pleaded  self-defense,  and  there  was  no 
evidence  of  a  coml>at,  other  than  that  which  oc- 
cnrred  at  the  time  of  the  fatal  shooting,  nor  any 
evidence  that,  supposing  deceased  was  the  ag- 
gressor, the  attack  had  been  repelled  by  defend- 
ant before  the  fatal  shot  was  fired,  or  that  de- 
ceased had  declined  further  combat,  instructions 
that  the  right  of  self-defense  is  the  right  to  de- 
fend one's  self  from  attack,  and,  when  the  at- 
tack is  repelled,  or  when  the  assailant  has  de- 
clined further  combat,  the  assailed  has  no  right 
to  kill  his  adversary,  is  erroneous,  as  being  out- 
side of  the  evidence. 

3.  The  common-law  doctrine  of  "retreat  to  the 
wall"  Is  applicable  only  where  defendant  volun- 
tarily entered  into  the  fight,  or  the  parties  en- 
gaged in  a  mutual  combat,  or  where  defendant 
was  the  assailant,  and  had  not  declined  further 
struggle. 

4.  Ah  it  is  wrong  for  a  court  to  instruct  as  to 
the  law  in  the  absence  of  facts  to  which  it  is 
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applicable,  It  Is  erroneous  to  state  abstract 
propositions  of  law,  each  applicable  to  diCEerent 
■tate  of  facts,  and  apply  one  doctrine  to  a  K'n- 
en  claim,  and  say  nothing  about  its  application 
to  contrary  claims. 

5.  The  fact  that  the  court  gave  correct  In- 
atructioDB  requested  by  defendant  does  not  ren- 
der barmlesg  the  giving  by  the  court,  of  its 
own  motion,  of  erroneoos  instructions  on  the 
same  point. 

Steele,  J.,  dissenting. 

Error  to  District  Court,  Mesa  County; 
Tberon  Stevena,  Judge. 

Joseph  Harris  was  convicted  of  voluntary 
manslaughter,  and  brings  error.    Reversed. 

J.  8.  Camahan,  F.  0.  Goudy,  and  L.  F. 
Twltchell,  for  plalntlfr  In  error.  N.  O.  Mil- 
ler, Atty.  Gen.  (Henry  J.  Hersey,  of  counsel), 
for  tbe  People. 

CAMPBELL,  J.  In  the  district  court  of 
Mesa  county  an  information  was  filed  charir- 
ing  defendant  with  the  deliberate  murder  of 
Charles  R.  Sleber.  Defendant  admitted  that 
he  intentionally  and  fatally  shot  Mr.  Sieber, 
but  says  be  did  so  in  defense  of  his  own  life. 
He  was  convicted  of  voluntary  manslaugh- 
ter, and  sentenced  to  the  penitentiary  for  a 
term  of  years.  Three  rulings  made  by  the 
trial  court  are  relied  upon  for  a  reversal: 
First,  that  one  of  the  members  of  the  jury 
which  tried  the  case  was  unfair  and  preju- 
diced against  defendant;  second,  the  assist- 
ant to  tbe  district  attorney,  in  his  closing 
speech  to  the  Jury,  made  use  of  abusive  lan- 
guage, to  the  hurt  of  defendant;  third,  the 
court  erred  In  Its  instructions  to  the  jury. 

The  Judgment  must  be  reversed  because  of 
errors  in  the  court's  instructions  to  the  jury. 
The  first  two  assignments  pertain  to  matters 
that  will  probably  not  be  presented  if  anoth- 
er trial  be  had,  so  they  will  not  now  be  dis- 
cussed. 

As  throwing  light  on  tbe  instructions  at- 
tacked by  defendant,  the  salient  facts  of  the 
case  will  be  helpful.  The  deceased,  Sieber, 
was  the  president  of  a  cattle  company  which 
owned  a  large  number  of  cattle.  The  de- 
fendant, whose  home  ranch  Is  jnsrt  across 
the  Colorado  state  line.  In  the  state  of  Utah, 
was  the  owner  of  about  SO  bead  of  cattle 
which  ranged  upon  the  public  domain. 
Some  feeling  existed  between  Sieber  and  de- 
fendant because  the  company,  in  driving  its 
herd  across  bis  ranch,  gathered  up  some  of 
his  cattle,  and  drove  them  from  their  accus- 
tomed range,  and  branded  them  with  its 
brand.  Upon  the  day  when  the  homicide  oc- 
curred, defendant  and  Sieber  met,  with  no 
others  present,  about  a  mile  distant  from  a 
pasture  where  the  company's  herd  waa  be- 
ing rounded  up,  and  cattle  were  being  cut 
out  for  shipment.  They  were  onhorsebaclc, 
and,  after  some  disputatious  conversation  re- 
lating to  their  differences,  which  led  to  no 
definite  results,  on  tbe  invitation  of  Sieber 
tbey  rode  side  by  side  from  the  point  where 
they  met  to  this  pasture,  for  tbe  purpose  of 
talking  with  Mr.  Jones,  the  foreman  ot  tbe 


company,  about  the  same  difilculties.  When 
they  arrived  there,  Jones'  back  was  tamed 
to  them,  and  Sieber  asked  tiim  if  he  was 
counting  the  cattle,  to  which  an  affirmatlTr 
answer  was  given,  whereupon  Sieber,  with- 
out saying  anything  to  any  one,  turned  bis 
horse,  and  rode  a  distance  of  400  or  500  feet 
to  one  Emory  Knowles,  an  employs  of  th« 
company  who  was  assisting  in  the  round-up; 
and,  during  this  ride,  Harris  turned  back  in- 
to the  herd  a  steer  that  tried  to  escape  there- 
from, and  then  remained  on  his  horse, 
which  was  not  moving,  until  after  Sieber 
reached  Knowles.  Tbe  defendant  then,  a« 
theretofore  that  day,  had  on  his  person  a  re- 
volver, a  portion  of  which  protruded  from 
bis  pocket  In  which  It  was  carried,  and  It 
was  seen  by  Sieber  before  they  reached  the 
pasture.  Dunnan,  another  employ^  of  the 
company,  was  stationed  between  Jones  and 
Knowles;  and,  to  passing  him,  Sleber  re- 
marked that  that  man  (referring  to  Harris) 
drew  a  gun  on  him.  Knowles  was  carry- 
ing. Inclosed  in  a  scabbard,  a  small  Winches- 
ter rifle,  which  could  be  used  with  one  hand. 
Sleber,  without  first  saying  anything  to 
Knowles,  reached  over  and  pulled  tbe  gun 
from  tbe  scabbard,  and,  after  securing  the 
same,  asked  If  It  was  loaded,  and,  upon  be- 
ing informed  that  It  was,  threw  tbe  weapon 
across  tbe  saddle.  In  front  of  him,  and  at 
once  started  back  to  the  place  where  Harris 
wa^  still  sitting  on  his  horse.  As  to  the 
foregoing  there  is  no  conflict,  and,  for  the 
purpose  of  the  assignment  directed  against 
the  instructions,  it  Is  necessary  to  consider 
further  only  the  testimony  of  the  defendant, 
himself,  and  to  point  out  the  only  conflict  in 
the  evidence  as  to  the  situation  of  the  parties 
after  Sieber  got  tbe  gun.  Defendant  testi- 
fies that  Mr.  Sleber  did  not  say  a  word  ta 
him  when  he  left  him  and  went  hi  the  di- 
rection of  Knowles,  but  that  be  saw  Sieber 
draw  tbe  gun  from  the  scabbard  and  start 
towards  him.  '  Several  of  the  employes  of 
the  cattle  company  were  carrying  guns  or  re- 
volvers, which  were  visible  to  the  defendant, 
and  he  says  that  when  he  saw  Mr.  Sleber 
coming  towards  him  he  apprehended  trouble^ 
and  that,  for  his  own  safety,  he  at  once 
started  bis  horse  on  a  walk  towards  deceas- 
ed. As  each  one  advanced,  defendant  says 
that  deceased  took  his  gun  in  one  hand  from 
the  saddle  where  It  had  been  lying,  and 
pointed  it  in  -his  direction.  Defendant  there- 
upon started  bis  horse  into  a  trot,  and,  as 
the  parties  approached  nearer  each  otho; 
Sleber  drew  the  Winchester  rifie  down  apon 
defendant,  and,  when  they  had  come  within 
10  or  20  feet  of  each  other,  defendant  threw 
his  own  revolver  down  on  the  deceased. 
Sleber  thereupon  exclaimed  twice,  T  am  not 
going  to  hurt  you,"  to  which  the  defendant 
says  he  replied,  '^rop  It,  drop  it,"  but,  as 
Sieber  did  not  do  so,  he  (tbe  defendant),  be- 
lieving bis  own  life  in  danger,  and  to  save 
himself,  fired  in  rapid  succession  three  sbota^ 
tb»  result  of  which  was  the  death  of  Sieber. 
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.  The  case  is  remarkably  free  from  serious 
conflict  in  the  evidence  as  to  its  material 
points,  so  far  as  tlie  same  pertains  to  the  in- 
structions to  be  considered,  and  substantial- 
ly the  only  difference  is  as  to  Sieber's  de- 
meanor and  manner,  and  the  position  In 
•which  he  held  or  carried  the  gun  after  leav- 
ing Knowles  and  starting  towards  defend- 
ant. Defendant  and  some  of  the  people's 
witnesses  say  that  Sleber  held  the  gnn  in 
front  of  him,  pointed  some  of  the  time  In  the 
general  direction  of  defendant,  while  other 
eyewitnesses  say  that  the  gun  was  held 
down  by  Sieber's  side,  at  least  most  of  the 
time.*  But  for  our  present  purpose  this  con- 
flict is  not  important. 

1.  Bearing  in  mind  that  the  plea  of  self- 
defense  was  Interposed,  we  proceed  to  con- 
sider the  three  instructions  of  which  com- 
plaint is  made.  Instructions  Nos.  8  and  9 
given  by  the  tourt,  so  far  as  they  are  per- 
tinent to  the  objections  here  urged,  are  as 
follows: 

"(8)  The  distinguishing  feature  between 
murder  and  manslaughter  is  the  ingredient  of 
malice.  Malice  aforethought  is  as  essential 
an  ingredient  of  murder  as  the  act  of  kill- 
ing. In  the  absence  of  malice,  either  express 
or  implied,  such  killing  is  manslaughter,  un- 
less you  should  find  from  the  evidence  that 
such  killing  was  done  in  necessary  self-de- 
fense.   »    •    • 

"(9)  The  Jury  are  further  Instructed  that 
when  the  killing  Is  done  with  a  deadly  weap- 
on, or  a  weapon  calculated  to  produce,  and 
-actually  producing,  death,  malice  may  legiti- 
mately be  inferred,  in  the  absence  of  proof 
that  the  act  was  done  in  necessary  self-de- 
fense, or  upon  sufficient  provocation  and 
cause;  and  the  presumption  in  such  case  will 
be  that  the  act  was  voluntary,  and  committed 
with  malice  aforethought." 

It  is  said  that  the  material  error  in  these 
instructions  consists  in  denying  the  right  of 
the  person  defending  himself  to  act  from 
appearances.  The  argument  is  that  it  is  not 
necessary,  under  the  law,  tliat  the  defend- 
ant, to  Justify  the  killing,  should  have  act- 
■ed  in  necessary  self-defense.  It  is  sufficient 
that  he  acted  in  apparent  self-defense.  It  is 
the  law  th^t  a  defendant  may  be  Justified  In 
taking  human  life  If  it  appeared  to  him  at 
the  time,  and  would  have  so  appeared  to  a 
reasonably  prudent  person  in  the  same  cir- 
-cumstances,  that  bis  life  was  In  danger,  al- 
though he  was  in  fact  not  In  danger.  ThesQ 
two  Instructions  are  not  substantially  differ- 
ent from  the  provisions  of  our  Criminal  Code. 
It  is  true  that  nothing  is  said  therein  about 
appearances,  as  might  well  have  been  done; 
bat  in  the  very  first  sentence  of  instruc- 
-tlon  No.  10  the  Jury  are  told  that  the  de- 
fendant may  act  upon  appearances,  and  in 
other  instructions  given  by  the  court  at  the 
request  of  defendant  It  Is  most  clearly  and 
fully  pointed  out  that  the  defendant,  acting 
as  a  reasonably  prudent  person,  had  the  right, 
lionestly  and  In  good  faith,  to  act  upon  what 


the  appearances  were  to  him  at  the  time. 
This  is  not  a  case  where  the  court  in  one 
instruction  has  laid  down  the  law  correctly, 
and  In  another  instruction  incorrectly.  In- 
structions, 8,  9,  and  the  first  sentence  of  10, 
taken  together,  as  they  should  be,  state  the 
law  as  to  Appearances  as  defendant  himself 
contends  for. 

Instruction  No.  10  given  by  the  court  is  as 
follows: 

"The  Jury  are  further  instructed  that  the 
right  of  self-defense  is  only  given  In  emer- 
gencies to  enable  persons  who  are  attack- 
ed, and  to  whom  it  may  reasonably  appear 
that  their  lives  or  bodies  are  in  danger  of 
great  bodily  Injury,  to  defend  themselves; 
that  this  right  is  based  upon  what  reasonable 
persons,  having  due  regard  for  human  life, 
would  do  under  similar  circumstances,  and 
tlie  actions  of  the  defendant  in  this  case  must 
be  measured  by  this  rule.  (The  right  of  self- 
defense  is  the  right  to  defend  one's  self  from 
such  an  attack,  and  when  the  attack  is  re- 
pelled or  warded  off,  or  when  the  assailant 
has  declined  further  combat,  the  person  as- 
sailed has  no  right  to  follow  up  his  adversary 
and  kill  him  after  the  attack  has  ceased,  or 
after  such  time  as  it  must  have  reasonably 
appeared  to  the  person  attacked  further  dan- 
ger to  life  or  body  has  passed.)  [A  slayer 
must  use  all  reasonable  means  to  avoid  doing 
a  fatal  act,  and  cannot  voluntarily  put  him- 
self In  a  position  to  meet  a  combatant,  know- 
ing that  by  so  doing  a  combat  is  liable  to 
occur,  which  will  be  fatal  to  one  of  them, 
and  then  plead  self-defense  to  an  information 
for  killing  his  opponent  in  a  fight.  The  kill- 
ing. In  order  to  be  Justifiable,  must  rea- 
sonably appear  to  have  I>een  the  last  resort 
for  safety  on  the  part  of  the  party  killing, 
and  if  the  slayer,  who  has  once  extricated 
himself  from  a  position  of  impending  danger 
at  the  hands  of  another,  voluntarily  re-enters 
that  position,  he  cannot  claim  that  it  was 
done  in  necessary  self-defense.]" 

We  do  not  pause  to  pass  upon  the  first 
sentence  of  this  instruction,  for  no  complaint 
Is  made  of  it.  But  that  portion  Immediately 
following,  and  by  us  included  in  parentheses. 
Is  said  to  be  wholly  inapplicable  to  the  facts 
of  this  case,  and  also  wrong  In  so  far  as  It 
attempts  to  state  the  doctrine  of  "retreat 
to  the  wall,"  while  the  portion  In  brackets, 
erroneously  and  without  qualification,  states 
to  tlie  Jury  what  is  generally  known  as  the 
"common-law  doctrine  of  retreat  to  the  wall," 
which  is  said  to  be  wholly  inapplicable  in 
this  state,  under  the  facts.  We  are  not  re- 
quired to  say  that  the  portion  of  the  instruc- 
tion in  parentheses  is  not  applicable  to  the 
facts  of  some  other  case,  but  there  is  some 
doubt  about  its  l>eing  germane  to  the  facts 
which  this  record  discloses.  There  is  no  ev- 
idence here  of  a  former  attack  or  combat, 
or  of  any  attack  or  combat,  if  combat  there 
was  at  all,  other  than  that  which  occurred 
at  the  time  the  fatal  shooting  took  place. 
If,  however,  the  reference  in  the  parentheses 
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and  la  the  bracketed  part  of  this  instruction 
la  to  the  attack  which  Immediately  culminat- 
ed In  the  fatal  shooting,  there  is  no  evi- 
dence that,  Bupposiug  deceased  was  the  ag- 
gressor, such  attack  had  been  repelled  or 
warded  off  by  the  defendant  before  the  fatal 
ahot  was  fired,  or  that  the  deceased  had  de- 
clined further  combat,  unless  it  can  be  said 
that  defendant  fired  the  fatal  shot  or  shots 
after  deceased  was  disabled,  and  before  he 
was  killed,  and  thus  had  warded  oft  the  at- 
tack, or  unless  it  can  also  be  said  that  the 
conduct  of  the  deceased  in  procuring  the  gun 
and  starting  towards  defendant  was  merely, 
and  nothing  more  than,  a  challenge  to  a 
combat,  which  was  voluntarily  accepted  by 
defendant  But  if  the  evidence  does  pre- 
sent such  a  state  of  facts,  the  court,  instead 
of  laying  down  the  broad,  unqualified  doc- 
trine of  retreat  to  the  wall,  as  though  it  ap- 
plied to  the  case  of  self-defense  clearly  made 
out  by  defendant,  if  he  told  the  truth,  as 
well  as  to  the  case  claimed  to  have  been 
made  by  the  people,  should,  by  apt  language, 
have  confined  the  doctrine  to  the  latter.  The 
common-law  doctrine  of  retreat  to  the  wall, 
as  this  court  has  said  in  Babcock  v.  People, 
13  Colo.  515,  22  Pac.  817,  Boykin  v.  People, 
22  Colo.  496,  45  Pac.  410,  and  Rltchey  v. 
People,  23  Colo.  314,  47  Pac.  272,  384,  has 
been  modified  by  the  more  recent  decisions, 
and  is  applicable  in  this  jurisdiction  only 
to  such  cases  as  where  the  defend.ant  vol- 
untarily enters  Into  a  fight,  or  where  the  par- 
ties engage  in  mutual  combat,  or  where  the 
defendant,  being  the  assailant,  does  not  en- 
deavor in  good  faith  to  decline  any  further 
struggle  before  firing  the  fatal  shot,  and  pos- 
sibly to  other  similar  cases.  Trial  courts 
should  be  careful  to  restrict  it  to  them  only; 
and  had  the  court  done  so  In  instruction  No. 
10  by  saying,  in  substance,  to  the  jury,  that 
if  they  believed  from  the  evidence  in  the 
cause  that  the  defendant  voluntarily  entered 
into  the  fight,  or  the  parties  were  engaged 
In  mutual  combat,  or  that  the  defendant  was 
the  assailant,  and  had  not  declined  further 
struggle,  the  instruction  would  not  have  been 
prejudicial,  provided  the  facts,  from  the  peo- 
ple's standpoint,  justified  It  We  do  not  have 
to  say.  In  holding  this  instruction  erroneous, 
that  there  was  no  testimony  whatever  in  the 
record,  and  no  theory  of  the  case,  to  which 
it  might  not  be  applicable;  but  it  Is  suffl- 
dent  merely  to  say  that  the  doctrine,  stated 
broadly,  as  It  Is  in  this  instruction,  must 
inevitably  have  misled  the  jury,  and  Induced 
them  to  think  that  the  defendant's  conduct 
even  If  his  own  testimony  was  true,  was  to 
be  measured  by  the  rule  thus  laid  down.  It 
Is  wrong  for  a  court  to  instruct  as  to  the  law 
in  the  absence  of  facts  to  which  It  is  rightly 
applicable,  and  It  is  just  as  erroneous  to  state 
abstract  propositions  of  law,  each  applicable 
to  a  different  state  of  facts,  follow  it  up  by 
applying  one  doctrine  to  a  given  hypothetical 
case,  and  say  nothing  to  the  jury  about  the 
application  of  the  other  and  opposing  doc- 


trines. Such  a  D^etbod  of  advising  a  jury 
must  result  In  Injury.  And  here  emphasis- 
ing the  abstract  doctrine  of  retreat  to  the 
wall,  though  the  court  does  not  try  to  apply 
it  to  the  facts,  must  nevertheless  have  led 
the  jury  to  believe  that  the  court  would  not 
have  stated  the  doctrine,  had  It  not  been 
applicable  to  the  case;  and,  since  the  court 
called  their  attention  to  it  and  no  direction 
whatever  was  given  to  them  how  or  In  what 
cases  to  apply  It,  but  on  the  contrary,  they 
were  left  to  apply  it  to  the  facts  as  disclosed 
by  the  defendant's  own  evidence,  injury  may 
have  resulted,  and  probably  did  result,  to 
him.  State  v.  Miller  et  al.  (Or.)  74  Pap.  65a 
The  fact  that  the  court,  in  other  Instructions 
requested  by  the  defendant,  gave  correct  in- 
structions upon  the  theory  of  self-defense, 
would  not  render  harmless  the  giving  of  this 
contradictory  instruction.  Instruction  No. 
10  was  given'  by  the  court  of  its  ow^n  motion, 
while  attached  to  these  other  instructions 
was  a  statement  that  they  were  given  at  the 
request  of  the  defendant  The  jury  might 
well  believe  that  it  was  their  duty  to  resolve 
the  conflict  between  these  Instructions  in 
favor  of  the  one  given  by  the  court.  We  de- 
sire again  to  call  to  the  attention  of  trial 
courts  that  whenever  they  speak  of  the  duty 
of  a  defendant  to  retreat  to  the  wall,  they 
should  make  it  definite  and  plain  to  the  jury 
In  what  circumstances  the  doctrine  is  ap- 
plicable, and  not  lay  down  the  broad  doctrine, 
as  In  this  instruction,  without  limiting  it  to 
cases  where  it  belongs.  There  Is  also  ground 
for  saying  that  the  parts  of  this  Instruction 
objected  to  are  contradictory  and  inconsist- 
ent with  each  other,  and,  because  of  such 
vice,  necessarily  misled  and  confused  the 
jury;  but,  as  the  argument  of  counsel  on  both 
sides  was  confined  to  the  specific  objections 
heretofore  noted,  we  deem  it  best  to  limit  our 
decision  to  them. 

For  the  error  of  the  court  in  the  giving 
of  Instruction  No.  10,  the  judgment  is  revers- 
ed, and  the  cause  remanded  for  a  new  tilaL 
Reversed. 

STEELE),  J.,  dissents. ' 


(u  Wyo.  an 
SMITH  et  al.  v.  HEALY  et  aL 

(Supreme  Court  of  Wyoming.     Feb.  18,  1904.) 

REVIEW— RESERVED  QUESTIONS— SUFPICIENCT 
OF  ORDEai— TEMPORARY  INJUNCTION— DIS- 
SOLUTION—MOTION  IN  SUPRBMB  COURT— JU- 
RISDICTION. 

1.  Rev.  St.  1899.  I  4276,  provided  that  when 
an  important  or  difficult  question  arose  in  an 
actiou  in  the  district  court  the  judge  might 
cause  the  same  to  be  reserved  for  the  Sa- 
preme  Court.  This  was  amended  by  Laws 
1003,  p.  78,  c.  72,  by  restricting  it  to  constitu- 
tional questions,  provided  tiiat  all  case*  pend- 
ing when  the  act  tool:  effect  in  which  other 
than  constitutional  qnestions  had  been  thereto- 
fore reserved  for  the  Supreme  Court  should  be 
conducted  to  a  decision.  Held,  that  an  order, 
made  prior  to  the  amendatory  act  finding  that 
difficult  aud  new  questions  bad  arisen  in  a  salt 
and  ordering  that  the  clerk  prepare  and  cer- 
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tify  the  record  and  the  questioot  inToWed  to 
the  Supreme  Court,  bat  (ailiDg  to  state  what  the 
questions  were,  was  iosuUicient  to  bring  the 
case  within  the  proviso  of  the  amendntory  act. 
2.  Rev.  St.  18S7,  {  2932,  conUnued  in  IleT. 
St.  18U9  as  section  4061,  provides  that,  whea 
an  injuuction  has  been  granted,  a  party  may, 
before  trial,  apply  to  the  Supreme  Court,  or  a 
judge  thereof,  to  vacate  or  modify  the  same. 
Held,  that  this  provision  was  repealed  by  the 
adoption  of  Const.  1899,  art.  5,  i  2,  conferring 
general  api>ellate  jurisdiction  on  the  Supreme 
Ouurt,  with  a  general  superintending  control 
over  inferior  courts,  and  section  3,  restricting 
tta  original  jurisdiction  to  quo  warranto  and 
mandiimus  as  to  state  officers,  and  habeas  cor- 
pus, since  a  motion  to  vacate  an  injunction 
would  be  addressed  to  the  original  jurisdiction 
of  th«  court;  the  superintending  control  over  in- 
ferior courts  not  being  exercisable  in  that  fash- 
ion. 

Reserved  Questions  from  District  Court, 
Weston  County;   Joseph  L.  Stotts,  Judge. 

Suit  by  Pranic  Smith  and  others  against 
Patricic  Healy  and  others.  On  reserved  ques- 
tions, and  on  motion  to  dissolve  temporary 
injunction.  Case  stricken  from  docket,  and 
motion  denied. 

M.  B.  Camplin  and  W.  S.  Metz,  for  plain- 
tiffs.   E.  E.  Lonabaugli,  for  defendanta 


POTTER.  J.  In  this  case  it  appears  that 
suit  was  brought  by  the  plaintiffs  in  the  dis- 
trict court  against  the  defendants,  and  a 
temporary  Injunction  was  ordered  by  the  dis- 
trict court  commissioner,  as  prayed .  for  in 
the  petition,  restraining  the  defendants  from 
entering  upon  certain  lands  with  sheep,  and 
grazing  sheep  thereon,  or  watering  them  from 
the  waters  on  said  lauds.  It  further  appears 
tbat  on  the  3d  day  of  January,  1903,  the 
.cause  was  brought  on  for  bearing  before  the 
district  court  upon  a  motion  to  require  tlie 
petition  to  be  made  more  definite  and  certain, 
wbicb  motion  was  granted,  and  the  amend- 
ment made,  whereupon  on  the  same  day  the 
cause  came  on  further  to  be  heard  upon  the 
demurrer  of  the-  ap];>earing  defendants  to  the 
first  cause  of  action  contained  In  the  amend- 
ed petition.  On  consideration  of  said  demur- 
rer, the  court'  ordered  that  certain  lands  l>e 
released  and  discharged  from  the  operation 
of  the  restraining  order,  and  that,  as  so  modi- 
fied, said  restraining  order  be  continued  in 
force  until  the  further  order  of  the  court 
And  thereupon  the  court  found,  as  shown  by 
the  record,  "tbat  ditficult  and  new  questions 
have  arisen  in  the  consideration  of  said  de- 
murrer herein,  and  that  said  new  and  diffi- 
cult questions  should  be  certlQed  to  the  Su- 
preme Court  of  Wyoming  for  its  determina- 
tion," and  It  was  ordered  as  follows:  "It  is 
hereby  further  adjudged  and  ordered  that 
the  clerk  prepare  and  certify  the  record  here- 
in upon  the  demurrer  filed  herein,  and  the 
difficult  and  new  questions  Involved  therein, 
to  the  Supreme  Court  of  this  state,  for  its 
answer  and  determination."  On  the  8tb  day 
of  January,  1003,  an  order  was  entered,  nunc 
pro  tunc  as  a  part  of  tbe  order  of  January 
3d,  dissolving  tbe  InJuncUon  as  to  certain 


lands,  and  conUnalng  It  In  force  as  to  other 
lands.  In  this  condition  the  record  remained 
until  September  7,  1903,  when  the  following 
entry  was  made:  "Tbe  above-entitled  cause 
coming  on  for  hearing  upon  tbe  motion  of  de- 
fendants that  tbe  cause  be  dismissed,  and  tbe 
court  being  fully  advised  in  the  premises, 
doth  deny  said  motion,  and  doth  order  that 
the  questions  of  a  new  and  difficult  nature, 
heretofore  ordered  certified  to  the  Supreme 
Court,  be  prepared,  and  that  said  cause  be 
duly  certified  to  said  Supreme  Court  in  pursu- 
ance of  said  mentioned  former  order  of  this 
court."  On  the  24th  day  of  September,  1003, 
there  appears  to  have  been  'filed  with  the 
clerk  of  the  said  district  court  an  order, 
signed  by  the  Judge,  purporting  to  state  the 
difficult  questions  upon  which  the  decision  of 
the  Supreme  Court  was  required.  That  order 
shows  that  the  issue  before  the  court  arose 
upon  a  general  demurrer  to  the  first  cause 
of  action,  and  then  proceeds  as  follows:  "It 
is  considered  by  the  court  that  tbe  issue  thus 
formed  raises  an  Important  and  difficult  ques- 
tion, far-reaching  in  its  effects.  Wherefore, 
upon  the  court's  own  motion,  the  matter  is 
reserved  to,  and  the  same  is  hereby  ordered  . 
to  lie  sent  to,  tbe  Supreme  Court  of  the  state 
of  Wyoming  for  its  decision  thereon;  each  of 
said  parties  to  pay  one-lialf  the  docket  fee,  and 
the  costs  which  each  may  Incur.  It  is  further 
ordered  by  the  court  that  the  clerk  of  tbls 
court  transmit  tbe  original  papers  In  tbe  case 
involving  the  questions  reserved  to  the  clerk 
of  the  Supreme  Court,  there  to  be  dealt  with 
as  the  law  provides."  The  order  then  pro- 
ceeds to  state  the  questions  reserved.  It  is 
unnecessary  to  here  repeat  them.  It  Is  suffi- 
cient to  say  that,  as  conceded  by  counsel  for 
both  parties,  they  are  not  constitutional  ques- 
tions. 

When  the  order  of  January  3,  1903,  was 
made  and  entered,  the  statute  for  tbe  reserva- 
tion of  questions  for  tbe  decision  of  this 
court  was  as  follows:  "When  an  Important 
or  difficult  questidn  arises  In  an  action  or 
proceeding,  pending  before  the  district  court 
in  any  county  of  this  state,  the  Judge  of  said 
court  may,  on  motion  of  either  party,  or 
upon  its  own  motion,  cause  the  same  to  be 
reserved  and  sent  to  tbe  Supreme  Court  for 
Its  decision."  Rev.  St.  1809,  t  4276.  By  an 
act  of  February  21,  1903,  which  took  effect 
on  that  date,  said  section  was  amended  to 
read  as  follows:  "When  an  Important  and 
difficult  constitutional  question  arises  in  an 
action  or  proceeding,  pending  before  the  dis- 
trict court  in  any  county  of  this  state,  the 
Judge  .of  said  court  may,  on  motion  of  either 
party,  or  upon  bis  own  motion,  cause  the 
same  to  be  reserved  to  tbe  Supreme  Court 
for  its  decision.  Provided,  tbat  all  cases 
pending  when  this  act  shall  take  effect,  in 
which  other  than  constitutional  questions 
shall  have  lieen  heretofore  reserved  for  the 
decision  of  the  Supreme  Court,  shall  be  con- 
ducted to  a  decision  of  such  questions  in 
said  Supreme  Court  in  all  respects  an  now 
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provided  by  law."    Laws  1903,  p.  7S,  c.  72. 

It  may  be  conceded, '  without  deciding  it, 
that,  bad  an  order  been  regularly  made, 
lawfully  reserving  any  questions  to  this  court 
for  Its  decision,  so  as  to  confer  power  or 
Jurisdiction  upon  this  court  to  act  upon  and 
determine  them,  the  case  might  be  consider- 
ed as  "pending,"  within  the  meaning  of  the 
proviso  of  the  act  of  1903,  although  the  pa- 
pers had  not  reached  this  court  at  the  time 
jf  the  enactment  of  said  amendatory  statute. 
By  the  amended  statute  the  jurisdiction  of 
this  court  to  consider  and  decide  Important 
and  dlflicult  questions  arising  in  an  action  or 
proceeding,  upon  the  reservation  of  such 
questions  before  judgment,  is  limited  to  con- 
stitutional questions.  The  questions  reserv- 
ed in  this  cause  being  other  than  constitution- 
al In  character,  the  serious  question  arises 
whether,  upon  the  record,  tliis  court  is  poa- 
.sessed  of  jurisdiction  to  hear  and  decide 
them.  We  have  no  disposition  to  avoid  a  de- 
cision of  the  questions  reserved  in  this  or 
any  other  case,  it  the  power  to  do  so  is  con- 
ferred upon  the  court;  but,  on  the  other  hand, 
tliis  court  has  do  right  or  authority  to  assume 
a  power  it  does  not  have,  and  which  has 
been  expressly  and  intentionally  taken  from 
it.  The  questions  suggested  by  the  learned 
district  judge  are  important,  and,  no  doubt, 
difficult,  and  the  convenience  and  interest 
of  the  parties  might  possibly  be  better  sub- 
served if  they  could  be  decided  in  this  pro- 
ceeding. Yet  we  must  refuse  to  consider 
them  unless  jurisdiction  to  do  so  has  been 
vested  in  the  court. 

It  win  be  observed  that  the  order  of  Jan- 
uary 3,  1903.  falls  to  designate  the  questions 
arising  in  the  case  deeme<l  by  the  court  to 
be  important  and  dillicult,  and  they  are  not 
stated  In  any  form,  except  in  the  order  filed 
in  the  office  of  the  clerk  of  the  district  court 
September  24, 1903.  In  the  earliest  case  aris- 
ing under  the  statute  authorizing  the  reser- 
vation of  questions  to  the  Supreme  Court 
for  Its  decision,  decided  in  September,  1888, 
it  was  held  that,  in  the  absence  of  a  state- 
ment of  the  questions,  the  Supreme  Court 
was  without  jurisdiction.  In  that  case  the 
order  of  the  district  court  certified  that  there 
were  difficult  and  important  questions  in- 
volved, but  it  failed  to  state  what  those  ques- 
tions were.  .  The  court  said:  "We  conceive 
it  to  be  indispensable  to  any  action  by  this 
court  that  the  question  which  Is  conceived 
to  be  difficult  or  important  should  be  special- 
ly stated  by  the  district  court,  and  without 
such  statement  this  court  has  no  power  to 
consider  any  questions  which  may  arise  in 
the  case.  It  is  therefore  the  opinion  of  the 
court  that  there  Is  nothing  before  them  on 
which  the  court  may  act."  Corey  v.  Corey, 
3  Wyo.  210,  19  Pac.  443.  And  In  line  with 
that  decision  the  court  has  held  In  several 
rases  that,  under  the  statute  aforesaid,  ques- 
tions, and  not  cases,  are  brought  to  this  court 
for  decision.  Hence  such  general  questions 
as  whether  a  petition  states  facts  sufficient 


to  constitute  a  cause  of  action,  or  whether 
a  demurrer  ought  to  be  granted  or  overruled, 
or  what  judgment  should  be  entered,  have 
been  held  to  be  questions  without  the  pur- 
view of  the  statute.  Grand  Island  &  N.  Wyo. 
R.  Co.  V.  Baker,  6  Wyo.  369,  45  Pac.  494, 
34  L.  R.  A.  835,  71  Am.  St.  Rep.  926;  Ras- 
mussen  v.  Baker,  7  Wyo.  117,  50  Pac.  819, 
38  L.  R.  A.  773;  State  ex  rel.  Perkins  v. 
Board,  7  Wyo.  101,  51  Pac.  204;  Kelley  v. 
Uhoads,  7  Wyo.  237,  51  Pac.  593.  39  L.  R. 
A.  504,  75  Am.  St  Rep.  904;  Foote  v.  Smith, 
8  Wyo.  510,  58  Pac.  898;  Farm  In  v.  Co.  v. 
Carpenter.  9  Wyo.  110.  61  Pac.  258,  50  L. 
R.  A.  747,  87  Am.  St.  Rep.  918;  Jenkins  v. 
City  of  Cheyenne  (Wyo.)  73  Pac.  758.  In 
Board  of  Commissioners  of  Carbon  Co.  v. 
Rollins,  the  decision  in  Corey  v.  Corey  was 
directly  approved.  And  we  then  said:  "The 
statute  does  not  contemplate  that  this  court 
shall  sift  the  record  or  proceedings  to  ascer- 
tain the  possible  questions  arising  in  the 
case.  The  district  court  should  distinctly 
state  the  question  found  to  have  arisen  lu 
the  case,  and  deemed  to  be  either  important 
or  difficult,  or  both."  In  that  case,  however, 
there  was  an  agreed  statement  of  facta,  in 
which  was  set  forth  the  question  Involved, 
and  it  was  held  that  the  order  of  the  court 
was  to  be  construed  as  referring  to  tliat 
question,  and  that  question  only  was  consid- 
ered. 

We  think  it  entirely  clear,  therefore,  that 
the  order  of  the  district  court  of  the  3d  of 
January,  1903,  did  not  confer  any  Juilsdic- 
tion  upon  this  court.  Had  the  papers  been 
s^nt  here  upon  that  order,  we  wouid  have 
been  compelled  to  refuse  consideration,  and 
to  require  the  papers  to  be  returned  without 
action.  At  the  time  the  subsequent  orders 
were  made,  attempting  to  reserve  the  ques- 
tions and  to  state  them,  the  district  court 
was  without  authority  to  reserve  such  qnes-' 
tlons  for  the  decision  of  this  court  and  no 
authority  resided  in  this  court  to  consider  or 
decide  them  upon  such  a  reservation.  The 
case  does  not  come  within  the  protection  of 
the  proviso  of  the  act  of  1903,  for  the  ob- 
vious reason  that  no  questions  had  thereto- 
fore been  reserved  for  the  decision  of  this 
court.  An  essential  feature  necessary  to  con- 
fer jurisdiction  upon  this  court  was  entirely 
lacking  from  the  January  order,  and  the  case 
remained  in  the  district  court  for  Its  deter- 
mination of  the  'demurrer,  the  same  as  though 
a  reservation  of  the  questions  bad  not  been 
auggested  or  attempted.  It  Is  clear,  ihen- 
fore,  that  the  order  of  September,  1903,  ob- 
tained no  validity  by  reason  of  the  previous 
January  order.  We  are  constrained,  there- 
fore, to  hold  that  this  court  Is  without  juris- 
diction, and  the  case  will  be  stricken  from 
the  docket,  and  the  papers  ordered  returned 
to  the  district  court. 

It  seems  proper  that  we  state  our  views 
as  to  the  jurisdiction  of  this  court  upon  an- 
otlier  matter  that  has  been  brought  Into  the 
case  Incidentally.    The  defendants  have  filed 
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a  motion  In  the  case  asking  this  court  to 
dissolve  the  temporary  Injunction  allowed  in 
the  district  court  We  have  heretofore,  since 
the  admission  of  Wyoming  as  a  state,  and 
the  taking  ettect  thereby  of  the  Constitution, 
'  declined  orally  to  entertain  a  mere  motion 
filed  or  attempted  to  .be  filed  In  this  court 
before  trial  for  the  vacation  of  an  injunction 
issued  out  of  a  district  court,  when  the  cause 
itself  vras  not  here,  and  could  not  be  here, 
by  virtue  of  appellate  proceedings.  In  view 
of  the  fact  that  there  has  been  continued 
in  our  statutes  a  provision  authorizing  such  a 
motion  to  be  filed  and  considered  here,  we 
have  deemed  it  advisable  that  our  view  of 
the  question  be  made  matter  of  record. 

It  is  provided  by  section  4051,  Kev.  St. 
1889,  that,  when  an  injunction  has  t>een 
granted,  a  party  may,  at  any  time  before  the 
trial,  apply  to  the  court  in  which  the  action 
Is  pending,  or  a  Judge  thereof,  or  to  the  Su- 
preme Court,  or  a  judge  thereof,  to  vacate 
or  modify  the  same.  That  section  was  for- 
merly section  2932,  Bev.  St.  1887,  and  was 
an  enactment  of  the  territorial  Legislature. 
By  the  act  of  congress  organizing  the  terri- 
tory. It  was  provided  that  the  Jurisdiction  of 
the  several  courts  should  be  as  limited  by 
law,  with  certain  restrictions  that  are  unim- 
portant in  this  connection.  It  was  doubtless 
lawful,  therefore,  fo|r  the  Legislative  Assem- 
bly of  the  territory  to  confer  the  power  nam- 
ed upon  the  Supreme  Court  and  Its  judges, 
and  the  power  was  exercised  under  the  ter- 
ritorial form  of  government  in  at  least  one 
case.  McCray  v.  Baker,  8  Wyo.  192,  18  Pac. 
749.  The  jurisdiction  of  the  Supreme  Court 
is,  however,  now  fixed  by  the  Constitution. 
It  i>ossesses  general  appellate  Jurisdiction,  co- 
extensive with  the  state.  In  both  civil  and 
criminal  causes,  and  is  vested  with  a  general 
superintending  control  over  all  inferior  courts, 
under  such  rules  and  regulations  as  may  be 
prescribed  by  law.  Const,  art  5,  {  2.  By 
section  3  of  the  same  article,  original  Juris- 
diction is  confereed  upon  the  Supreme  Court 
in  certain  matters.  It  Is  given  original  juris- 
diction In  quo  warranto  and  mandamus  as 
to  all  state  officers,  and  in  habeas  corpus; 
and  It  Is  vested  with  authority  to  issue  writs 
of  mandamus,  review,  prohibition,  habeas 
corpus,  certiorari,  and  other  writs  necessary 
and  proper  to  the  complete  exercise  of  its  ap- 
pellate and  revisory  jurisdiction.  It  is  clear 
that  a  mere  motion  filed  or  presented  before 
trial  In  this  court  for  the  vacation  of  an  in- 
junction granted  In  a  district  court  asks  the 
exercise  by  this  court  of  original  Jurisdiction 
in  the  cause.  And  we  think  it  equally  clear 
that  the  court  does  not  possess  such  Jurisdic- 
tion. The  superintending  control  vested  in 
the  Supreme  Court  over  Inferior  courts  Is  to 
be  exercised  in  a  different  way  than  by  reg- 
ulating or  determining  an  action  or  proceed- 
ing pending  in  a  district  court  upon  a  mere 
motion  to  vacate  some  order  made  by  that 
court  especially  when  such  order  is  within 
the  Jurisdictional  authority  of  such  court 
75  P -28 


See  State  v.  Ausherman  (Wyo.)  72  Pac.  200. 
A  motion  such  as  we  are  now  considering  can 
only  be  addressed  to  the  court  upon  the  as- 
sumption that  it  lias  original  Jurisdiction  in 
the  premises.  That  assumption  is  erroneous. 
It  follows,  therefore,  that  the  statute,  al- 
though effectual  when  enacted,  and  until  the 
taking  effect  of  the  Constitution,  is  now  void, 
in  so  far  as  it  attempts  to  authorize  this  court 
to  act  in  the  manner  indicated.  See  Pitts- 
burg, Ft  W.  &  Chi.  Ry.  Co.  v.  Hurd,  17  Ohio 
St.  144;  Griffith  t.  Commissioners,  20  Ohio. 
009. 

The  motion  will  therefore  be  denied  on  the 
ground  that  this  court  is  without  Jurisdiction 
to  entertain  it. 

COKN,  C.  J.,  and  KNIGHT,  J.,  concur. 


(12  Wyo.  226) 

STATE  ex  rel.  HYNUS  v.  CAHILL,  County 

Clerk,  et  al. 

(Supreme  Court  of  Wyoming.     Feb.  18,  1904.) 

STATUTES— PASSAGE— SIGNING  BY  SPEAKER  OP 
HOUSE— ENTRY  ON  JOURNAL— CONSTITUTION- 
AL PROVISION— COMPLIANCE>-ENROLLBD  ACT 
—PRESUMPTIONS— REVIEW— RESERVED  QUES- 
TIONS—STATUTE PUNISHING  GAMING— CON- 
STITUTIONALITY OP  PASSAGE. 

1.  A  case  in  which  questions  were  reserved 
by  the  district  court  for  the  Supreme  Court's 
decision,  docketed  in  the  latter  court  before  the 
act  of  1903  (Laws  1903,  p.  78,  c.  72^  limiting 
the  right  to  so  reserve  questions  to  those  of  a 
oonstitutional  character,  is  properly  before  the 
Supreme  Court  for  determination. 

2.  Questions  as  to  whether  Const,  art.  3.  S  23, 
relative  to  the  reference  of  lojislative  bills  to 
committees,  and  section  28.  relative  to  a  jour- 
nal entry  of  the  signing  of  bills  by  the  presiding 
officers  of  each  house,  are  mnndstory;  ami 
whether  they  and  section  24,  relative  to  the  title 
to  bills,  have  been  complied  with,  are  constitu- 
tional questions,  within  the  act  of  1903'  (Laws 
1903,  p.  78,  c.  72)  limiting  the  right  of  the  dis- 
trict court  to  reserve  questions  for  decision  by 
the  Supreme  Court  to  such  as  are  constitutional 
in  character. 

3.  Legislative  journals  are  competent  evidence 
concerning  any  procedure  expressly  made  by  the 
Constitution  a  matter  of  journal  record,  and  an 
affirmative  showing  by  them,  in  reference  there- 
to, that  a  bill  was  not  passed  in  a  constitutional 
manner,  rebuts  the  presumption  of  regularity 
arising  from  the  enrolled  act. 

4.  tn  determining  whether  an  entry  in  a  leg- 
islative journal  is  a  sufHcient  compliance  with 
Const,  art.  3.  5  28,  requiring  the  presiding  offi- 
cer of  each  house,  in  its  presence,  to  sign  all 
bills  passed  imme<liately  after  their  titles  have 
been  read,  and  providing  that  "the  fact  of  sign- 
ing shall  be  at  once  entered  upon  the  journal." 
the  enrolled  act,  exhibiting  the  proper  signature, 
is  to  be  looked  to,  and  the  favorable  presump- 
tion arising. therefrom  Is  not  to  be  overthrown 
unless  it  clearly  appears,  despite  an  effort  to 
sustain  the  entry  by  every  reasonable  construc- 
tion, that  it  Is  insufficient. 

5.  Const,  art.  3.  §  28.  requires  the  presiding 
officer  of  each  bouse  of  the  Legislature,  in  its 
presence,  to  sign  all  bills  passed,  immediately 
after  their  titles  have  been  read,  and  provid*« 
that  "the  fact  of  signine  shnll  be  at  once  enter- 
ed upon  the  journal."  The  House  journal,  under 
the  caption  "Signing  Bills,"  recited:  "The  Hon. 
Speaker  announced  that  he  was  about  to  sign 
the  following  H.  E.  .\.'s."    Then  followed  a  list 

%  3.  See  SUtut«(,  vol.  44,  Cent.  Dig.  {  3S4. 
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of  House  enrolled  acts,  which  It  was  customary 
iu  the  journals  of  both  houses  to  designate  by 
these  initials;  Senate  enrolled  acts  being  desig- 
nated as  "S.  E.  A."  Following  these,  and  with- 
out further  explanation,  came  the  entries,  "S. 
E3.  A.  No.,"  etc.;  covering  a  list  of  Senate  en- 
rolled acts.  The  journal  entries  preceding  and 
following  showed  that  the  House  was  in  ses- 
sion, aud  it  appeared  that  the  matters  embraced 
under  the  caption  constituted  a  single  entry. 
In  yarious  parts  of  the  journal  the  signing  of 
both  House  and  Senate  enrolled  acts  was  in- 
cluded under  the  same  caption.'  The  Senate 
journal  recorded  the  signing  of  the  acts  iu  ques- 
tion on  the  same  day,  and  nowhere  else  in  the 
House  journal  was  their  signing  noted.  Beld, 
that  the  entry  was  not  objectionable,  as  insuffi- 
cient for  the  Senate  enrolled  acts,  because  the 
Speaker's  aunonncement  that  he  was  about  to 
sign  related  only  to  House  enrolled  acts. 

6.  The  fact  that  the  entry  made  the  Speaker 
announce  that  he  was  "about"  to  sign,  instead 
of  that  he  was  signing  or  bad  signed,  did  not 
render  it  insufficient,  in  view  'of  the  caption  of 
the  entry,  "Signing  of  Bills,"  and  the  actual 
signing,  as  exhibited  by  the  enrolled  bill  itself. 

7.  Laws  1901,  p.  68,  c.  65,  punishing  persons 
conducting  gambling  games,  including  faro  and 
roulette,  and  repealing  Rev.  St.  1899,  §§  2179, 
2181,  2182,  2185.  218(i,  authorizing  the  licensing 
of  such  games,  is  constitutional,  as  properly  pass- 
ed by  the  Legislature. 

Reserved  Case  from  District  Court,  Lara- 
mie County;    Richard  H.*  Scott,  Judgeu 

Mandamus  by  the  state  of  Wyoming,  on 
the  relation  of  Harry  P.  Hynds,  against  Jo- 
seph A.  Cahill,  as  county  clerk  and  ex  officio 
register  of  deeds  of  the  county  of  Laramie, 
and  others.    On  reserved  questions. 

C.  W.  Burdick,  for  relator.  Walter  R. 
Stoll,  for  respondents.  William  B.  Ross, 
amicus  curise. 

POTTER,  J.  February  21,  1902,  the  peti- 
tion of  the  relator  was  filed  in  the  district 
court  for  the  county  of  Laramie,  praying  for 
a  writ  of  mandamus  to  require  the  respond- 
ents, the  county  clerk,  treasurer,  and  sher- 
iff, respectively,  of  said  county  of  Laramie, 
to  prepare,  issue,  and  deliver  to  the  relator 
two  licenses  authorizing  him  to  carry  on  in 
a  certain  place  designated  in  the  city  of 
Cheyenne,  in  said  county,  the  games  of  faro 
and  roulette  for  the  period  of  three  mouths 
from  the  21st  day  of  February,  1902.  It  was 
alleged  in  detail  that  all  the  things  required 
to  be  performed  by  the  relator  to  entitle  him 
to  such  licenses  under  the  provisions  of  sec- 
tions 2151,  2152,  2179,  2181,  2182,  and  2185  of 
the  Revised  Statutes  of  1899  had  been  done 
and  performed,  and  that  said  provisions 
were  in  full  force  and  effect.  It  Is  further 
alleged  that  the  respondents  had  refused  to 
perform  their  respective  duties  in  the  premi- 
ses, and  gave  as  tlie  reason  for  their  refusal 
that  the  laws  theretofore  authorizing  the  li- 
censing of  such  games  bad  been  repealed  by 
the  provisions  of  chapter  65,  p.  68,  of  the 
Laws  of  1901,  being  an  act  entitled  "An  act 
to  amend  and  re-enact  sections  two  thousand 
one  hundred  and  seventy-eight,  two  thou- 
sand one  hundred  and  eighty,  and  two  thou- 
sand one  hundred  and  eighty-three  of  the 
Revised  Statutes  of  eighteen  hundred  and 


ninety-nine,  and  to  repeal  sections  twenty- 
one  hundred  and  seventy-nine,  twenty-one 
hundred  and  eighty-one,  twenty-one  hundred 
and  eighty-two,  twenty-one  hundred  and 
eighty-flve,  and  twenty-one  hundred  and 
eighty-six  of  the  Revised  Statutes  of  eigh- 
teen hundred  and  ninety-nine,  relating  to 
ganJbling."  The  original  respondents  were 
Dallas  R.  Cowhick,  as  county  clerk,  John 
Schuneman,  as  treasurer,  and  Edwin  J. 
Smalley,  as  sheriff,  of  the  county  of  Lara- 
mie. Joseph  A.  Cablll,  the  present  county 
clerk,  has  been  substituted  in  place  of  Dal- 
las R.  Cowhick,  deceased;  and  John  E.  Yree- 
land,  present  county  treasurer,  has  been  sub- 
stituted for  John  Schuneman. 

The  petition  sets  forth  that  chapter  65  of 
the  Laws  of  1901  was  and  is  wholly  void, 
and  was  never  enacted  by  the  Legislature, 
for  the  alleged  reasons  that  before  the  same 
was  considered,  and  before  its  passage,  the 
bill  was  not  referred  to  a  committee,  as  re- 
quired by  the  provisions  of  section  23  of  ar- 
ticle 3  of  the  Constitution,  and  that  neither 
the  act,  nor  the  bill  therefor,  was  ever  sign- 
ed by  the  Speaker  of  the  House  of  Represen- 
tatives In  the  presence  of  the  House,  as  re- 
quired by  the  provisions  of  section  28  of  said 
article,  and  that  the  fact  of  such  signing  was 
not  entered  upon  the  Journal  of  the  House,  as 
required  by  the  provisions  of  said  section  28. 
Separate  answers  were  filed  by  the  respond- 
ents, setting  forth  the  proceedings  bad  and 
taken  in  the  House  of  Representatives  in  re- 
spect to  the  matters  complained  of,  and  ad- 
mitting that,  if  stich  proceedings  did  not 
amount  to  a  compliance  with  said  constitu- 
tional provisions,  then  there  had  l>een  a  fail- 
ure to  comply  with  them. 

The  cause  was  submitted  to  the  district 
court  upon  an  agreed  statement  of  facts,  the 
material  parts  of  which  are  as  follows: 
"That  the  official  duties  of  the  said  respond- 
ents, referred  to  in  paragraphs  3,  4,  and  5  of 
relator's  petition,  are  the  official  duties  pre- 
scribed in  sections  2151,  2152,  2179,  2181. 
2182,  and  2185  of  the  Revised  Statutes  of  Wy- 
oming of  1899.  That  on  the  21st  day  of 
February,  A.  D.  1902,  the  relator  requested 
said  respondents  to  prepare,  countersign, 
and  Issue  to  him  two  licenses— one  for  a 
game  of  faro,  and  one  for  a  game  of  rou- 
lette—authorizing the  said  relator  to  carry  on 
said  games  in  a  room  located  In  the  city  of 
Cheyenne,  and  that  respondents  refused  to 
comply  with  the  said  request  of  relator. 
That  chapter  65  of  the  Laws  of  Wyoming, 
A.  D.  1901,  was  introduced  in  the  Senate  of 
the  Sixth  Legislature  of  Wyoming  under  the 
caption  of  'Senate  File  No.  42,'  and  is  refer- 
red to  in  the  journals  of  the  Senate  and 
House  of  Representatives  of  the  Sixth  Legis- 
lature of  Wyoming  as  'Senate  Pile  No.  42,' 
and  as  'Senate  Enrolled  Act  No.  26."  That 
the  enrolled  copy  of  said  Senate  Enrolled 
Act  No.  -26,  duly  signed  by  the  President  of 
the  Senate  and  the  Speaker  of  the  House  of 
Representatives,  and  approved  by  the  Gover- 
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nor.  Is  now  on  file  In  the  office  of  tbe  Secre- 
tary of  State,  and  that  the  printed  copy  of 
said  act,  as  It  appears  in  the  printed  and 
bound  volume  of  the  Session  Laws  of  the 
Sixth  State  Legislature  of  Wyoming,  under 
the  title  of  'Chapter  C5,'  Is  a  true  and  cor- 
rect copy  of  the  original  enrolled  act  on  file 
with  the  Secretary  of  State,  excepting  that 
said  printed  copy  does  not  show  the  signa- 
tures and  indorsements  appearing  on  said 
enrolled  act.  That  the  record  of  legislative 
procedure  pertaining  to  said  Senate  File  No. 
42  appears  in  the  duly  approved  original 
Senate  and  House  Journals  of  tbe  Sixth  State 
Legislature  of  "Wyoming,  now  deposited  in 
tbe  office  of  the  Secretary  of  State,  and  in 
tbe  printed  copy  of  said  journals  printed  and 
issued  under  the  direction  of  the  Secretary  of 
State;  and  said  Journals  are  hereby  made  a 
part  of  this  agreed  statement  of  facts."  Up- 
on the  submission  of  the  cause  on  May  27, 
1902,  the  district  court,  finding  that  impor- 
tant and  difficult  questions  arose  in  the  case, 
ordered  that  tbe  cause  be  reserved  and  sent 
to  this  court  for  Its  decision  upon  the  follow- 
ing questions:  First. .  Does  chapter  65  of 
tbe  Laws  of  the  Sixth  State  Legislature  of 
Wyoming  contravene  tbe  provisions  of  sec- 
tion 24,  art.  3,  of  the  Constitution?  Second. 
Are  tbe  provisions  of  section  23,  art.  3,  of  the 
Constitution,  directory  or  mandatory  ?  Third. 
Was  the  reference  of  Senate  File  No.  42,  be- 
ing chapter  65  of  the  Laws  of  tbe  Sixth  State 
Legislature,  to  the  committees  of  the  whole 
of  the  Senate  and  House  of  Representatives, 
and  to  the  Senate  and  Joint  committee  on 
printing,  and  to  the  Senate  committee  on  en- 
grossment and  enrollment,  as  said  references 
appear  of  record  in  the  Journals  of  tbe  Sen- 
ate and  House  of  Representatives  of  tbe 
Sixth  State  Legislature,  a  sufficient  compli- 
ance with  the  requirements  of  section  23, 
art.  3,  of  the  Constitution?  Fourth.  Are  tbe 
provisions  of  section  28,  art.  3,  of  tbe  Consti- 
tution, directory  or  mandatory?  Fifth.  If 
the  provisions  of  section  28,  art.  3,  of  the 
Constltntion,  are  mandatory,  do  the  Journals 
of  tbe  Senate  and  House  of  Representatives 
of  the  Sixth  State  Legislature  show  that 
Senate  File  No.  42  was  enacted  in  compli- 
ance with  such  .  mandatory  requirements? 
Sixth.  Is  chapter  65  of  the  Laws  of  Wyo- 
ming for  the  year  1901,  being  Senate  File 
No.  42,  and  Senate  Enrolled  Act  No.  26,  a 
valid  and  constitutionally  enacted  statute  of 
Wyoming?  Seventh.  Are  sections  2151, 
2152,  2179,  2181,  2182,  and  2185  of  tbe  Re- 
vised Statutes  of  Wyoming,  1899.  now  in  full 
force  and  effect? 

The  said  questions  were  reserved  and  the 
cause  docketed  in  this  court  prior  to  tbe  act 
of  1903  (Laws  1903,  p.  78,  c.  72)  limiting  the 
right  of  the  district  court  to  reserve  ques- 
tions to  this  court  to  such  as  are  constitu- 
tional In  character.  Hence  the  case  would 
be  properly  here,  did  it  not  involve  constitu- 
tional questions.  But  tbe  questions  involved 
are  constitutional,  and  come  strictly  within 


the  act  authorizing  the  reserration  of  ques- 
tions as  now  in  force. 

On  the  argument  in  this  court  no  contention 
was  made  that  chapter  GO  of  the  Laws  of  1901 
was  invalid  because  of  any  failure  to  comply 
with  tbe  provisions  of  section  23  of  article  3 
of  the  Constitution,  or  of  any  violation  of  sec- 
tion 24  of  the  same  article,  but  all  objections 
In  respect  to  the  requirements  of  those  sec- 
tions were  expressly  abandoned.  The  objection 
to  the  validity  of  the  act  was  distinctly  con- 
fined to  the  alleged  failureof  the  Journal  of  the 
House  of  Representatives  to  show  affirmative- 
ly a  compliance  with  section  28  of  said  arti- 
cle. Hence  it  will  be  unnecessary  for  us  to 
consider  either  tbe  first,  second,  or  third  ques- 
tions stated  in  tbe  order  of  the  district  court. 

The  right  of  the  relator  to  tbe  relief  de- 
manded by  his  petition  depends  altogether 
upon  the  alleged  invalidity  of  the  act  known 
as  chapter  65  of  the  Laws  of  1901.  By  that 
act  It  was  declared  that  "every  person  who 
shall  deal,  play,  carry  on,  open,  or  cause  to 
be  opened,  or  who  shall  conduct,  either  as 
owner  or  employee,  whether  for  hire  or  not, 
any  slot  machine,  game  of  faro,  monte,  rou- 
lette, •  •  •  or  any  other  game  played 
with  cards,  dice  or  other  device  of  whatever 
nature,  for  money,  checks,  credits,  or  other 
representatives  of  value,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall 
be  punished  by  a  fine  of  not  less  than  three 
hundred  nor  more  tlian  one  thousand  dollars, 
or  by  imprisonment  of  not  less  than  three 
months  nor  more  than  one  year,  or  by  both." 
And  the  sections  of  tbe  statute  theretofore  in 
force  providing  for  the  licensing  of  certain 
games.  Including  the  games  of  faro  and  rou- 
lette, were  declared  to  be  repealed. 

It  is  contended  on  behalf  of  the  relator 
that  the  provisions  of  section  28  of  article  3 
of  tbe  Constitution  were  not  complied  with 
In  respect  to  said  act,  and  that.  In  conse- 
quence thereof,  the  said  act  is  void,  and  the 
sections  continue  In  force  which  it  purported 
to  repeal.  The  constitutional  provision  re- 
ferred to  reads  as  follows:  "The  presiding 
officer  of  each  bouse  shall.  In  tbe  presence 
of  the  house  over  which  he  presides,  sign  all 
bills  and  Joint  resolutions  passed  by  the  Leg- 
islature immediately  after  their  titles  have 
been  publicly  read,  and  the  fact  of  signing 
shall  be  at  once  entered  upon  the  Journal." 
It  is  conceded,  and  such  is  unquestionably 
tbe  fact,  that  the  act  in  question  bears  the 
signature  of  tbe  presiding  officers  of  tbe  Sen- 
ate and  House  of  Representatives,  and  of  tbe 
Qovernor  approving  the  same;  and  it  is  de- 
posited in  tbe  office  of  tbe  Secretary  of  State, 
and  has  been  published  among  the  other  laws 
of  that  session  as  one  of  the  duly  passed 
and  approved  laws  of  the  state.  The  pre- 
sumption, therefore,  would  be  that  It  was 
regularly  passed;  and  the  enrolled  act  In  the 
office  of  said  Secretary,  authenticated  as 
aforesaid,  is  to  be  taken  as  prima  facie  evi- 
dence that  the  act  was  duly  and  regularly 
passed  pursuant  to  all  the  constitutional  pro- 
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visions  affectlug  the  euactment  of  laws,  and 
•duly  and  properly  authenticated  and  approv- 
ed. But  the  act  is  challenged  on  the  ground 
that  the  journal  of  the  House  of  Representa- 
tives falls  to  show  the  fact  of  signing.  It  is 
contended  that,  as  the  Constitution  express- 
ly requires  the  fact  of  signing  to  be  entered 
on  the  Journal,  the  latter  record,  when  the 
validity  of  the  authentication  by  the  pre- 
siding officer  is  questioned,  constitutes  the 
only  evidence  as  to  compliance  with  the  pro- 
vision of  the  section  of  the  Constitution  un- 
der consideration.  It  is  argued  that,  if  the 
Journal  Is  silent  respecting  the  fact  of  sign- 
ing, the  presumption  is  Justified  that  the  re- 
quirement was  not  carried  out  In  the  pre- 
scribed manner,  and  that,  the  Constitution 
having  designated  how  the  evidence  of  sign- 
ing shall  be  perpetuated,  viz.,  by  an  entry  on 
the  Journal,  It  is  not  within  the  province  of 
the  courts  to  look  elsewhere  for  evidence  of 
compliance,  nor  to  Indulge  a  presumption  of 
compliance  from  the  presence  upon  the  en- 
rolled act  of  the  signature  of  the  proper 
officer.  It  is  conceded,  however,  that,  as  the 
only  Journal  entry  required  Is  of  the  fact 
of  signing,  when  such  an  entry  appears  it 
will  be  presumed  therefrom  that  the  signing 
occurred  in  the  presence  of  the  body  over 
which  the  officer  presided,  and  after  the  title 
of  the  act  had  been  publicly  read.  Indeed, 
since  the  Journal  is  a  record  of  only  those 
acts  and  proceedings  which  occur  in  the  pres- 
ence of  the  legislative  body,  and  while  it  is 
in  session,  it  is  a  reasonable  and  logical  con- 
.  elusion  that  a  Journal  entry  showing  the  sign- 
ing of  a  bill  by  the  presiding  officer  shows 
thereby  that  the  signing  occurred  in  the  pres- 
ence of  the  House  or  Senate,  as  the  case 
may  be.  But  the  concession  of  counsel,  as 
we  understand  it,  is  based  not  alone  upon 
that  presumption,  but  also  upon  the  proposi- 
tion that  the  constitutional  requirement  of  a 
Journal  entry  in  this  respect  extends  only  to 
the  fact  of  signing,  and  that  an  entry  show- 
ing more  than  that  is  not  required. 

In  support  of  the  contention  of  relator,  it 
is  maintained,  first,  that  It  is  competent  for 
the  courts  to  consult  the  legislative  Journals 
In  reference  to  those  matters  which  are  ex- 
pressly required  by  the  Constitution  to  ■  be 
therein  recorded  concerning  the  procedure  in 
the  enactment  of  laws,  and  that  such  Jour- 
nals max  l>e  used  to  impeach  the  enrolled 
act;  second,  that  the  Journals  imply  verity, 
and  cannot  be  impeached  by  parol  evidence, 
or  by  an  entry  of  a  later  date,  or  by  the 
minutes  or  memoranda  kept  by  the  clerk; 
third,  that  the  provisions  of  section  28  afore- 
said are  mandatory;  and,  fourth,  that  the 
fact  of  signing  the  act  In  question  by  the 
Speaker  of  the  House  of  Representatives  was 
not  entered  upon  the  Journal  of  the  House. 

It  was  held  in  Brown  v.  Nash,  1  Wyo.  85, 
by  the  Supreme  Court  of  the  territory,  that 
the  courts  have  power  to  examine  the  Jour- 
nals of  the  Legislature  to  ascertain  whether 
or  not  there  has  been  an  observance  of  the 


requisite  procedure  in  the  passage  of  laws. 
In  State  ex  rel.  v.  Swan,  7  Wyo.  166,  51  Pac 
209.  40  L.  R.  A.  195,  75  Am.  St.  Rep.  889, 
this  court  held  that  It  is  competent  for  the 
courts  to  eonsult  legislative  Journals  In  ref- 
erence to  a  matter  expressly  required  by  the 
Constitution  to  be  recorded  therein  concern- 
ing the  constitutional  procedure  for  the  pas- 
sage of  a  legislative  enactment,  and  that 
where  It  affirmatively  appears  upon  such  an 
examination,  in  respect  to  such  requirements, 
that  a  bill  did  not  in  fact  pass  the  Legisla- 
ture, or  did  not  receive  the  constitutional 
majority,  the  Journals  may  be  used  to  im- 
peach the  enrolled  act  In  that  case  the 
Journals  were  resorted  to,  and  it  was  held 
that  it  affirmatively  appeared  therefrom  that 
the  act  then  under  consideration  bad  not  In 
fact  been  passed  by  the  Legislature.  It  was 
said  In  the  Swan  Case  that  "when  the  keep-' 
Ing  of  legislative  Journals  Is  enjoined  by  the 
Constitution,  and  that  instrument  also  at- 
taches certain  conditions  to  the  enactment  of 
a  valid  law,  and  the  facts  showing  a  com- 
pliance therewith  are  required  to  be  entered 
upon  the  Journals,  the  decided  weight  of 
authority  in  this  counti-y  favors  the  resort  to 
such  Journals  to  determine  whether  the  law 
has  been  enacted  In  a  constitutional  manner." 
And  a  large  number  of  cases  were  cited. 
We  did  not  then  hold,  nor  do  we  now  hold, 
that  the  Journals  are  competent  evidence  to 
impeach  the  enrolled  act  In  respect  to  every 
particular  required  even  by  the  Constitution 
as  a  part  of  the  procedure  in  the  passage  of 
bills,  nor  Is  it  necessary  to  consider  that 
broad  question.  But  we  are  satisfied,  both 
upon  reason  and  authority,  that  they  are 
competent  evidence  concerning  any  procedure 
which  the  Constitution  expressly  declares 
shall  be  made  a  matter  of  Journal  record; 
and,  as  decided  in  the  Swan  Case,  an  affirma- 
tive showing  by  the  Journals  in  reference  to 
such  procedure  that  the  bill  was  not  passed 
in  a  constitutional  manner  Is  competent  to 
overthrow  the  ordinary  presumption  arising 
from  the  enrolled  act.  It  Is  difficult  to  per- 
ceive any  sound  reason  for  a  provision  In 
the  Constitution  commanding  that  the  Jour- 
nals shall  record  the  action  of  the  Legisla- 
ture upon  certain  essential  matters  of  pro- 
cedure  in  the  passage  of  laws,  unless  they 
are  to  be  regarded  as  evidence  for  some  pur- 
pose of  such  action.  Otherwise,  though  stat- 
ed in  the  most  positlTe  or  prohibitive  lan- 
guage, the  constitutional  command  that  cer- 
tain procedure  shall  be  followed  would  oper- 
ate  In  practice  as  a  mere  check  upon  the 
conscience  of  the  Legislature,  to  be  obeyed 
or  not  at  pleasure,  without  Interference  by 
the  courts. 

The  arguments  of  counsel  have  been  large- 
ly directed  to  the  questions  whether  the  ood- 
stltutional  provision  aforesaid  respecting  the 
signing  of  every  bill  by  the  presiding  officer, 
and  the  Journal  record  thereof,  Is  mandatory 
or  directory,  and  whether  the  entry,  as  made, 
constitutes  a  sufficient  compliance  with  sucb 
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provision.  The  authorities  are  not  harmoni- 
ous upon  the  question  whether  this  particu- 
lar provision  and  provisions  of  the  same  gen- 
eral character  are  to  be  regarded  as  manda- 
tory. .Tudgc  Cooley,  In  his  work  on  Consti- 
tutionat  Limitations,  quite  freely  expresses 
his  view  that  constitutional  provisions  con- 
cerning the  procedure  in  the  enactment  of 
laws  are  imperative  and  mandatory.  Refer- 
ring generally  to  the  question,  that  eminent 
author  and  jurist  says:  "But  the  courts  tread 
upon  very  dangerous  ground  when  they  ven- 
ture to  apply  the  rules  which  distinguish  di- 
rectory and  mandatory  statutes  to  the  provi- 
sions of  a  Constitution.  Constitutions  do 
not  usually  undertake  to  prescribe  mere  rules 
of  proceeding,  except  when  such  rules  are 
looked  upon  as  essential  to  the  thing  to  be 
done,  and  they  must  then  be  regarded  in  the 
light  of  limitations  upon  the  power  to  be  ex- 
ercised. It  is  the  province  of  an  instrument 
of  this  solemn  and  permanent  character  to 
establish  those  fundamental  maxims  and  fix 
those  unvarying  rules  by  which  all  depart- 
ments of  the  government  must  at  all  times 
shape  their  conduct,  and.  If  it  descends  to 
prescribing  mere  rules  of  order  in  essential 
matters.  It  is  lowering  the  dignity  of  such  an 
instrument,  and  usurping  the  proper  province 
of  ordinary  legislatiop.  •  •  •  If  direc- 
tions are  given  respecting  the  times  or  modes 
of  proceeding  in  which  a  power  should  be 
exercised,  there  Is  at  least  a  strong  presump- 
tion that  the  people  designed  It  should  be  ex- 
ercised In  that  time  and  mode  only,  and  we 
impute  to  the  people  a  want  of  due  appre- 
ciation of  the  purpose  and  proper  province 
of  such  an  instrument  when  we  infer  that 
such  directions  are  given  to  any  other  end." 
Const.  Lim.  (3d  Bd.)  78,  79.  And  further  on 
he  states  his  full  concurrence  with  the  state- 
ment of  Mr.  Justice  Emmot  in  People  v.  Law- 
rence, 36  Barb.  186,  that  "It  will  be  found,  up- 
on full  consideration,  to  be  difficult  to  treat 
any  constitutional  provision  as  merely  direc- 
tory, and  not  Imperative."  Id.  82.  And  with 
reference  to  the  frequent  provision  for  the  en- 
tering of  the  yeas  and  nays  upon  the  journal 
on  the  final  passage  of  every  bill  he  says: 
"Such  a  provision  is  designed  to  serve  an  im- 
portant purpose  In  compelling  each  member 
present  to  assume  as  well  as  to  feel  his  due 
share  of  responsibility  in  legislation,  and  also 
in  furnishing  deflnlte  and  conclusive  evidence 
whether  the  bill  has  been  passed  by  the  requi- 
site majority  or  not."  Id.  140.  And  again, 
as  though  intended  to  conclude  the  whole 
matter:  "The  fact  Is  this:  That  whatever 
constitutional  provision  can  be  looked  upon 
as  directory  merely  is  very  likely  to  be  treat- 
ed by  the  Legislature  as  If  It  was  devoid  even 
of  moral  obligation,  and  to  be  therefore  habit- 
ually disregarded.  To  say  that  a  provision  Is 
directory  seems,  with  many  persons,  to  be 
equivalent  to  saying  that  It  Is  not  law  at  all. 
That  this  ought  not  to  be  so,  must  be  con- 
ceded; that  It  is  so,  we  have  abundant  rea- 
son and  good  authority  for  saying.    If,  there- 


fore, a  constitutional  provision  is  to  be 
enforced  at  all,  it  must  be  treated  as  manda- 
tory. And  if  the  Legislature  habitually  dis- 
regard it,  it  seems  to  us  that  there  is  all 
the  more  urgent  necessity  that  the  courts 
should  enforce  It."    Id.  150. 

It  Is  said  in  Sutherland  on  Statutory  Con- 
struction that,  "in  a  large  majority  of  the 
states  In  which  the  question  has  arisen,  the 
courts  have  held  constitutional  provisions  in 
reference  to  parliamentary  procedure  in  legis- 
lation to  be  mandatory."  Snth.  Stat  Const. 
S  41.  In  the  able  and  exhaustive  brief  of 
counsel  for  the  relator,  a  large  number  of 
cases  are  cited  "and  reviewed,  showing  that 
In  27  states  constitutional  requirements  have 
been  held  to  be  mandatory.  In  some  of  the 
cases  the  provision  considered  contained 
negative  or  prohibitive  words,  and  in  others 
the  language  of  the  provision  was  merely  In 
the  form  of  a  positive  mandate.  We  deem  it 
unnecessary  to  review  the  authorities.  Al- 
though there  is  to  be  found  respectable  au- 
thority to  the  contrary  In  respect  especially 
to  those  provisions  which  do  not  contain 
negative  or  prohibitory  words.  It  seems  to  be 
held  generally  by  the  preponderating  weight 
of  authority  that  constitutional  requirements 
are  mandatory,  rather  than  merely  directory. 
Counsel  appearing  as  amicus  cnrise.  In  sup- 
port of  the  validity  of  the  statute  In  question, 
has  Industriously  collected  the  cases  wherein 
certain  provisions  relating  to  procedure  In 
enacting  and  authenticating  laws  have  been 
held  to  be  directory  merely.  Some  of  them 
will  be  presently  referred  to.  It  is  to  be  ob- 
served, also,  that  In  a  few  states,  where  the 
theory  of  mandatory  construction  Is  adopted, 
the  courts  refuse  to  go  behind  the  enrolled 
act  to  discover  whether  constitutional  re- 
quirements have  been  observed  in  its  pas- 
sage. This  is  notably  so  In  Montana  as  to 
ordinary  legislation,  though  a  ditTerent  rule 
seems  to  have  been  adopted  in  respect  to 
proposed  constitutional  amendments.  In 
Colorado  the  requirement  that  the  presiding 
officer  shall  sign  every  bill  In  the  presence 
of  the  House,  and  that  the  fact  of  signing 
.  shall  be  entered  on  the  journal,  was  held  to 
be  directory.  In  re  Roberts,  6  Colo.  625. 
And  the  same  conclusion  was  reached  In  Mis- 
souri. State  ex  rel.  v.  Mead,  71  Mo.  266. 
The  reason  upon  which  those  decisions  were 
based  was  that  the  provision  did  not  con- 
tain negative  or  prohibitive  words,  such  as 
"no  bill  shall  become  a  law,  unless,"  etc., 
which  were  found  in  connection  with  other 
provisions.  In  Montana  the  silence  of  the 
journal  as  to  signing,  under  a  similar  con- 
stitutional provision,  was  held  Insufficient  to 
Invalidate  an  act  upon  the  ground  that  the 
journal  was  not  competent  to  Impeach  the 
enrolled  act.  In  Nebraska  a  statute  was  up- 
held, although  not  signed  by  the  President  of 
the  Senate.  A  journal  entry  of  the  fact  of 
signing  was  not  required.  But  the  court 
held  that  the  required  signing  was  a  mere 
authentication  for  the  information  of  the  ex- 
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ecutlve.  Taylor  ▼.  Wilson,  17  Neb.  88,  22 
N.  W.  119.  See,  also,  Cottrell  v.  State,  9 
Neb.  125,  1  N.  W.  1008.  In  later  Nebraska 
cases,  constitutional  requirements  seem  to 
have  been  regarded  generally  as  mandatory. 
Webster  v.  Hastings,  59  Neb.  5C3,  81  N.  W. 
510;  State  v.  B.  &  M.  R.  Co.,  60  Neb.  741, 
84  N.  W.  254.  And  in  tliat  state  the  rule  is 
tliat  tbe  Journals,  by  an  affirmative  showing 
that  an  act  was  not  constitutionally  enacted, 
are  competent  to  impeach  tbe  enrolled  act 
State  ex  rel.  v.  ITrank,  61  Neb.  679,  85  N.  W. 
956.  In  State  v.  B.  &  M.  R.  Co.,  supra,  it 
was  said:  "If  the  entries  tound  in  the  jour- 
nals expressly  and  unequivocally,  contradict 
the  evidence  furnished  by  the  enrolled  bill, 
the  former  will  prevail."  And  In  Colorado  a 
provision  other  than  the  one  considered  in 
the  case  of  In  re  Roberts,  supra,  relating  to 
the  procedure  required  in  the  enactment  of 
laws,  was  held  to  be  mandatory.  In  re  House 
Bill  250  (Colo.  Sup.)  57  Pac.  49.  In  Kansas 
tbe  failure  of  the  Lieutenant  Governor,  as 
presiding  officer  of  the  Senate,  to  sign  an  act 
as  required  by  the  Constitution,  was  held  not 
to  render  the  act  invalid.  It  was  argued  tn 
the  opinion  that,  if  such  a  failure  operated 
to  invalidate  an  act,  it  gave.  In  effect,  to 
the  presiding  officer  a  greater  veto  power 
than  was  possessed  by  the  Governor.  -Com'rs 
V.  HIgginbotham,  17  Kan.  74.  No  journal 
entry  was  required.  On  the  other  hand,  in 
Texas  a  provision  similar  to  the  one  we  are 
considering,  was  held  to  be  mandatory. 
Hunt  v.  State,  22  Tex.  App.  396,  3  S.  W. 
233. 

The  largest  number  of  cases  dealing  with 
this  question  seem  to  have  arisen  in  refer- 
once  either  to  a  constitutional  amendment, 
a  provision  for  entering  on  the  journal  the 
yeas  and  nays  on  the  final  passage  of  a  bill, 
or  a  provision  that  no  bill  shall  be  passed 
containing  more  than  one  subject,  which 
shall  be  clearly  stated  in  tbe  title.  And  as 
to  those  matters,  the  weight  of  authority 
seems  to  be  that  the  provisions  are  manda- 
tory. The  evident  purpose  of  section  28  and 
its  requirements  may  be  said  to  furnish  some 
cogent  reasons  for  holding  it  to  be  manda- 
tory. It  is  obviously  intended  that  the  final 
act,  l)efore  the  bill  goes  to  the  Governor, 
shall  be  done  publicly,  and  not  privately, 
and  that  the  house  shall  be  apprised  of  the 
fact  that  a  certain  measure  receives  the 
authenticating  signature  of  its  presiding  ofll- 
cer.  Hence,  should  there  be  a  valid  objec- 
tion, either  because  of  mistake  or  otherwise, 
an  opportunity  would  be  offered  for  its  pres- 
entation. In  a  certain  sense,  the  act  of  sign- 
ing is  an  act  of  the  body  itself,  although  the 
signature  appended  is  that  of  tlio  officer,  since 
the  latter  in  that  matter  represents  the  body 
whose  presiding  officer  he  la,  anil  no  objec- 
tion is  interposed  to  his  performance  of  the 
required  act.  Under  this  provision,  the  offi- 
cer may  not  lawfully  append  his  signature 
to  the  bill  during  a  recess  or  adjournment 
of  the  body.    He  may  not  do  so  after  it  has 


adjourned  finally,  and  Its  labors  have  ter- 
minated. That  he  shall  do  so  in  the  manner 
prescribed,  it  is  provided  that  his  act  be 
noted  on  the  journal,  which  contains  a  rec- 
ord of  only  those  proceedings  occurring  wlille 
the  body  is  In  session.  A  construction  that 
the  provision  is  merely  directory,  so  far  as 
interference  by  the  courts  is  concerned, 
would  permit  the  officer  to  sign  any  and  all 
bills  in  his  room,  out  of  the  hearing  and  pres- 
ence of  the  bouse,  and  even  during  recess  or 
after  final  adjournment,  and  the  safeguard 
intended  by  the  provision  might  be  entirely 
overthrown.  It  is  a  matter  of  legislative  liis- 
tory  in  this  state  that  during  a  prolonged 
struggle  in  the  attempt  to  elect  a  United 
States  senator,  immediately  after  the  close 
of  a  joint  session  for  that  purpose,  the  House 
of  Representatives,  upon  motion  of  a  mem- 
ber, evidently  offered  and  adopted  without 
reflection,  was  suddenly  adjourned,  and  that 
at  the  time  several  enrolled  acts  were  upon 
the  Speaker's  table,  awaiting  his  official  sig- 
nature. His  power  to  sign  them  had  ceased, 
and  he  did  not  attempt  to  do  so.  It  is  not 
I  necessary  to  enter  upon  a  discussion  of  the 
possible  result,  bad  the  Speaker  signed  the 
bills  after  such  adjournment,  and  had  they 
been  delivered  to  and  approved  by  the  Gov- 
ernor, should  the  constitutional  requirement 
be  held  directory  merely.  It  may  be  urged, 
indeed,  that,  as  the  acts  had  in  reality  pass- 
ed the  Legislature,  no  injury  could  have  re- 
sulted to  the  people.  But  a  provision  solemn- 
ly constituted  a  part  of  the  fundamental  law 
would  have  been  violated,  and  it  is  doubtful 
whether  it  could  lead  to  other  than  disas- 
trous consequences.  We  are  not  suggesting 
that  any  presiding  officer  would  willfully  dis- 
obey a  plain  mandate  of  the  Constitution. 
Our  purpose  merely  is  to  refer  to  the  possibil- 
ity of  such  an  occurrence. 

Notwithstanding  this  discussion  of  the  con- 
struction to  to  given  to  a  constitutional  pro- 
vision, it  is  not  intended  to  commit  the.conrt 
upon  any  proposition  not  essential  to  the  de- 
termination of  the  question  before  us.  And, 
unless  the  entries  in  the  journal  shall  be 
found  insufficient  to  amount  to  a  compliance 
with  the  Constitution  in  the  respect  complain- 
ed of,  it  will  not  become  necessary  to  decide 
whether  the  provisions  of  section  28  are  man- 
datory or  otherwise.  We  have  deemed  it  not 
Improper  to  show  the  condition  of  the  law 
as  resting  upon  tbe  adjudged  cases,  suffi- 
ciently, at  least,  to  suggest  that,  in  all  events, 
the  far  safest  course  for  tbe  Legislature  to 
pursue  is  to  see  to  it  that  the  requirements 
are  In  every  particular  obeyed.  For  our  pres- 
ent purpose.  In  continuing  the  consideration 
of  the  questions  presented,  it  may  be  assum- 
ed, without  deciding  it,  that  section  28  is  a 
mandatory  provision  of  the  Constitution. 

As  will  be  observed  when  we  come  to  ao 
examination  of  the  journal,  it  is  not  alto- 
gether silent  respecting  tbe  action  of  the 
Speaker  in  regard  to  signing  the  act  in  con- 
troversy, although  it  is  but  fair  to  say  that 
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counsel  for  the  relator  so  construes  the  en- 
try In  dispute  as  to  practically  render  it  silent 
as  to  tlie  signing  of  that  particular  act.  We 
think,  however,  that  it  must  be  admitted  that 
there  was  an  attempt,  even  as  to  that  act, 
to  make  an  entry  in  regaricl  to  signing.  The 
question  therefore  arises,  what  kind  of  an 
entry  Is  necessary  or  suiUcient  to  answer  the 
requirement?  Upon  this  point  it  Is  very 
I>roperly  conceded  that  the  entry  must 
amount  to  a  substantial  compliance  with  the 
constitutional  provision,  and  counsel  for  re- 
lator argues  that,  to  constitute  a  substantial 
compliance,  the  entry  must  of  itself  convey 
to  the  mind  "the  fact  of  signing";  and  he 
says  that,  if  there  appears,  such  an  entry, 
then  from  that  record  it  may  be  presumed 
that  the  signing  occurred  in  the  presence  of 
the  House  after  the  title  of  the  act  had  been 
publicly  read.  Legislative  Journals  are  usu- 
ally prepared  from  "loose  memoranda  made 
in  the  pressure  of  business,  and  amid  the 
distractions  of  a  numerous  assembly."  They 
are  not  generally  prepared  by  persons  skilled 
in  the  technical  construction  of  laws.  The 
Constitution  Itself  does  not  prescribe  the  lan- 
guage to  be  employed  in  noting  upon  the 
journal  "the  fact  of  signing."  It  is  not  rea- 
sonably to  be  expected,  therefore,  that  every 
one  who  may  be  selected  to  keep  the  journal 
will  make  the  entry  in  the  same  words,  nor 
perhaps  with  the  same  particularity.  In  con- 
struing an  entry  of  this  character,  It  is  in- 
cumbent upon  the  court  to  continue  to  in- 
dulge the  general  presumption  of  the  regu- 
larity of  the  passage  of  the  act  assailed,  and 
the  authenticity  of  the  signatures  thereto  at- 
tached. Upon  an  inspection  of  the  enrolled 
act,  it  is  found  that  the  Speaker  of  the  House 
has  signed  it,  and  It  is  admitted  that  he  did 
sign  It.  Indeed,  the  agreed  statement  of 
facts  stipulates  that  it  was  "duly"  signed, 
and  counsel  who  presented  this  case  as  ami- 
cus curisc  lays  some  stress  upon  that  stipula- 
tion. A  strict  interpretation  of  the  admis- 
sion possibly  might  bear  out  his  contention 
that  It  covers  compliance  with  the  constitu- 
tional provision  as  to  manner  and  time  of 
signing.  But  we  are  not  inclined,  in  this 
very  important  matter,  to  rest  a  conclusion 
upon  an  admission  as  to  the  performance  of 
a  constitutional  requirement,  when  the  proof 
thereof  is  to  be  found  In  a  record,  of  which 
the  courts  doubtless  ought  to  take  judicial 
notice,  especially  when  the  same  is  called  to 
their  attention,  and,  notwithstanding  a  pos- 
sible admission,  the  latter  is  claimed  to  mis- 
represent the  facts.  But  the  Speaker  did 
sign  the  enrolled  act,  and  it  was  approved 
by  the  Governor,  and  deposited  in  the  office 
designated  by  law.  Hence  the  legal  presump- 
tion follows,  until  overthrown  by  competent 
evidence,  that  it  was  signed  as  required  by 
the  Constitution,  and  that  the  formalities  re- 
quired accompanied  such  signing. 

With  these  observations,  we  will  proceed 
to  consider  the  join-nal  entry.  At  the  outset, 
let  it  be  remarked  that  the  House  and  Senate 


Journals  show  affirmatively  that  the  act  In 
controversy  passed  the  respective  bodies  by 
a  constitutional  majority,  and  no  complaint 
Is  made  that  it  was  not  passed  in  the  form 
and  manner  prescribed  by  the  Constitution, 
and  with  the  proper  entries  in  the  journals, 
until  it  came  to  be  signed  by  the  Speaker  of 
the  House.  The  bill  for  the  act  was  Intro- 
duced in  the  Senate  as  "Senate  Pile  42." 
After  its  passage  and  enrollment,  it  was 
known  as  "Senate  Enrolled  Act  No.  26."  Bills 
Introduced  in  the  Senate  are  known  as  "Sen- 
ate Files,"  and  those  Introduced  In  the  House 
as  "HousQ  Bills,"  each  file  and  bill  being  des- 
ignated by  a  certain  number.  The  usual  cus- 
tom observed  in  the  journals  of  both  houses 
was  to  refer  to  them  by  the  use  of  initials, 
viz.,  "S.  P."  for  Senate  file,  and  "H.  B."  for 
House  bill;  and  the  enrolled  acts  were  sim- 
ilarly designated,  viz.,  "H.  E.  A."  for  House 
enrolled  acts,  and  "S.  E.  A."  for  Senate  en- 
rolled acts. 

The  following  entry  appears  in  the  House 
Journal,  at  page  474  of  the  printed  copy,  as  a ' 
part  of  the  proceedings  of  February  10,  1801, 
which  was  the  last  day  of  the  session. 

"Signing  of  Bills. 

"The  Hon.  Speaker  announced  that  he  was 
about  to  sign  the  following  H.  E.  A.'s:  H.  £. 
A.  No.  56,  entitled  House  Bill  No.  102,  by  C. 
E.  Shaw— A  bill  for  'An  act  to  amend  and 
re-enact  Sections  891  and  894  of  the  Revised 
Statutes,  1899,  relating  to  water  commission- 
ers.' "    Laws  1901,  p.  107.  c.  102. 

Then  follow  six  other  paragraphs,  mention- 
ing in  each  an  "H.  E.  A."  by  number  and 
title,  as  well  as  by  number  of  original  bill. 
And  then  appears  the  following,  without  fur- 
ther explanation: 

"S.  E.  A.  No.  20,  entllled  S.  P.  No.  26,  by 
Mr.  Thomas. 

"S.  E.  A.  No.  25,  entitled  Senate  Pile  No. 
45,  by  Mr.  Sullivan. 

"S.  E.  A.  No.  16,  enUtled  S.  P.  No.  16,  by 
Mr.  Thomas." 

Then  follow.  In  the  same  manner,  refer- 
ences to  eight  other  Senate  enrolled  acts,  and 
then  appears  the  following: 

"S.  E.  A.  No.  26.  enUtled  S.  P.  No.  42,  by 
Mr.  McGUl— A  bill  for  'An  act  to  amend  and 
re-enact  Sections  two  thousand  one  hundred 
and  seventy:eight,  two  thousand  one  hundred 
and  eighty,  and  two  thousand  one  hundred 
and  elgthy-three  of  the  Revised  Statutes  of 
Eighteen  Hundred  and  Ninety-Nine,  and  to 
repeal  Sections  twenty-one  hundred  and  sev- 
enty-nine, twenty-one  hundred  and  eighty- 
one,  twenty-one  hundred  and  eighty-two, 
twenty-one  hundred  and  elghty-flve,  and 
twen^-one  hundred  and  eighty-six  of  the  Re- 
vised Statutes  of  Eighteen  Hundred  and 
Ninety-Nine,  relating  to  gaming.' "  Laws 
1901,  p.  68,  c.  65. 

The  entry  Immediately  preceding  the  head- 
ing "Signing  of  Bills"  Is  a  report  from  the 
House  committee  on  enrollment,  showing  the 
due  enrollment  of  several  House  bills;   and 
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immediately  following  the  entry  as  to  Senate 
KnroUed  Act  No.  26  is  an  entry  sliowing  tliat, 
on  motion  of  a  member,  the  House  resolved 
itself  into  a  committee  of  the  whole  for  the 
consideration  of  bills  and  resolutions  on  the 
general  file.  And  the  record  of  proceedings 
continues  for  several  pages,  until  final  ad- 
journment is  recorded.  It  thus  appears  that 
at  the  time  of  the  announcement  of  the 
Speaker,  recorded  as  above  mentioned,  the 
House  was  in  session. 

Two  points  are  urged  against  the  suffi- 
ciency of  this  entry:  First,  that  a  statement 
that  the  Speaker  announced  that  be  was 
"about  to  sign  the  following,"  etc.,  without 
more.  Is  not  a  statement  or  entry  of  the  "fact 
of  signing";  and,  second,  that  the  aimounce- 
ment  recorded  is  that  he  was  about  to  sign 
the  "following  H.  B.  A.'s,"  and  that  the  entry 
fails  to  connect  any  announcement  or  act  of 
the  Speaker  with  the  Senate  enrolled  acts 
which  are  referred  to,  following  the  descrip- 
tion of  the  House  enrolled  acts. 

It  must  be  confessed  that  the  argument 
possesses  considerable  force,  and  that  the 
question  is  a  serious  one,  and  of  no  little  diffi- 
culty. ,  In  the  first  place,  let  us  inquire  what 
intention  is  manifested  by  the  entry?  It  Is 
evident  thaf  the  words  commencing  with  the 
beading  "Signing  of  Bills,"  and  ending  with 
the  mention  and  description  of  S.  B.  A.  No. 
26,  are  Intended  as  one  entry,  and  upon  one 
subject  This  is  apparent  not  only  from  the 
context,  but  from  the  entries  immediately 
preceding  and  following  it.  Throughout  the 
Journal  the  various  entries  are  explained  by 
headings  indicating  In  a  general  way  the 
subject  or  matter  that  is  to  follow.  For  ex- 
ample, whenever  the  House  resolved  Itself 
Into  a  committee  of  the  whole,  the  entry 
thereof  is  preceded  by  the  heading,  "Commit- 
tee of  the  Whole."  And  so  we  find  the  fol- 
lowing headings:  "Privileged  Reports,"  "In- 
troduction, Reading  and  Reference  of  Bills," 
"Communication  from  the  Senate,"  "Second 
Beading  of  Bills,"  "Bills  on  Final  Passage," 
etc  And  usually,  it  may  be  said,  the  vari- 
ous entries  are  separated  and  disttnguisbed 
by  characteristic  captions.  Immediately  pre- 
ceding the  disputed  entry  appear  two  re- 
ports from  the  committee  on  enrollment,  un- 
der the  explanatory  title,  "Privileged  Re- 
ports." Directly  following  the  entry  in  ques- 
tion is  the  heading  "Committee  of  the  Whole." 
Moreover,  in  varions  places  in  the  journal, 
under  the  title  "Signing  of  Bills,"  House  en- 
rolled acts  and  Senate  enrolled  acts  are  in- 
cluded in  the  same  announcement,  and  the 
entry  thereof.  At  page  472,  imder  such  a 
heading,  it  is  recorded  that  "Mr.  Speaker  an- 
nounced that  be  was  about  to  sign,"  and  then 
follows  the  description,  by  number  and  title, 
of  one  S.  E.  A.  and  several  House  enrolled 
acts.  It  was  not  the  custom,  therefore,  for 
the  clerk  to  keep  the  record  of  the  signing,  or 
the  announcement  of  the  Speaker  that  he  was 
about  to  sign,  the  bills  originating  in  the 
House,.  In  entries  separate  from  those  orig- 


inating in  the  Senate.  The  Speaker  may 
have  announced  that  he  was  about  to  sigu 
the  following  House  enrolled  acts,  and  theii. 
as  be  signed  them,  read  their  title  and  num- 
ber, and,  without  any  reiteration  of  his  Inten- 
tion, proceeded  to  announce  or  read  Senate 
enrolled  acts  by  number  and  title,  after  fin- 
ishing signing  those  of  the  House:  and,  if 
so,  it  cannot  be  doubted  but  that  the  House 
would  have  naturally  understood  that  he  was 
signing  the  Senate  acts  so  mentioned.  And, 
In  regard  to  this  entry,  while  It  Is  (^en  to  the 
technical  objection  that  It  does  not.  In  so 
many  words,  state  that  the  Speaker  an- 
nounced his  Intention  of  signing  the  said  list 
of  Senate  enrolled  acts,  such  is  the  natural 
and  reasonable  interpretation  of  the  entry. 
And  tliere  is  nothing  elsewhere  In  the  Journal 
to  disturb  that  interpretation.  •  The  list  of 
acts  Is  not  associated  In  that  place  with  any 
other  procedure.  No  other  entry  records 
their  signing,  or  any  announcement  thereof 
in  the  House,  and  there  is  absolutely  nothing 
upon  which  to  found  any  misunderstanding 
of  the  record.  And,  moreover,  the  Senate 
Journal  shows  the  signing  of  the  same  acts . 
on  the  same  day  by  the  president  of  the 
Senate. 

Therefore  we  understand  and  construe  the 
Journal  as  showing  by  the  entry  aforesaid 
that  the  Speaker  announced  that  he  was 
about  to  sign,  among  other  bills.  Senate  En- 
rolled Act  No.  26.  What,  then,  is  the  force 
and  effect  of  the  entry  in  respect  to  the  con- 
stitutional requirement?  An  examination  of 
the  House  Journal  discloses  that  under  the 
same  title  or  heading,  "Signing  of  Bills,"  the 
action  taken  was  recorded  in  one  of  two 
ways:  Either  that  "the  Speaker  announced 
that  he  was  about  to  sign,"  or  that  "the 
Speaker  announced  the  signing"  of,  certain 
described  bills  or  enrolled  acts;  and  the 
former  expression  Is  the  one  more  frequently 
employed.  Now,  It  is  argued  with  much 
force  that  the  statement  of  the  announcement 
that  the  Speaker  is  about  to  sign  cannot  con- 
vey to  the  mind  the  fact  of  signing;  that  such 
a  statement  mentions  no  more  than  an  announ- 
ced purpose  or  intention,  which  may  or  may 
not  be  carried  out;  and  that  the  court  is  not 
permitted  to  Indulge  any  presumptions  from 
such  an  announcement,  ot  the  Journal  entry 
thereof.  And  it  is  argued,  also,  that  the  en- 
try Is  no;t  aided  materially  by  the  caption 
"Signing  of  Bills."  In  determining  what  will 
constitute  a  substantial  compliance  with  the 
requirement,  it  Is  difficult,  if  not  impossible, 
to  draw  a  line  of  distinction  between  suf- 
ficient and  insufficient  entries.  But  the  sub- 
stance should  not  be  sacrificed  to  the  shadow. 
The  Journal  entry  required  Is  not  the  sub- 
stance. It  is  the  evidence  merely  of  com- 
pliance with  the  form  which  has  been  pre- 
scribed by  the  Constitution.  The  material 
things  which  the  Constitution  requires  is 
that  each  bill  shall  l>e  signed  by  the  presiding 
ofilcers,  and  that  it  shall  be  so  signed  in  tbe 
presence  of  the  respective  bodies  over  wlilcb 
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tliey  preside,  and  after  Its  title  shall  have 
been  publicly  read.  We'  have  already  ad- 
verted to  the  objects  of  this  requirement. 
We  know  that  the  bill  In  question  was  signed. 
In  the  absence  of  the  provision  for  a  journal 
entry,  the  presumption  would  follow  that  the 
signing  occurred  in  the  required  place  and 
manner.  It  Is  the  manifest  design  of  the 
requirement  to  prevent  the  surreptitious  au- 
thentication of  any  measure  as  the  act  of 
the  Legislatm-e.  This  is  accomplished  by  a 
public  reference  to  the  act  to  be  authenticat- 
ed, and  the  signing  thereof  in  the  presence 
of  the  body  over  which  the  officer  presides. 
It  Is  Impossible  to  escape  the  conclusion  that 
when  the  Speaker  announced  that  he  was 
about  to  sign  a  bill,  referring  to  it  by  num- 
ber and  title,  the  hous^  was  then  as  folly 
informed,  for  all  practical  piurposes,  as  it 
would  have  been  by  a  statement  that  be  was 
signing  or  had  signed  the  bill.  The  act  is 
thereby  relieved  of  all  privacy.  All  oppor- 
tunity for  fraud  or  deception  in  regard  to 
the  matter  is  gone,  and  the  beneflc«it  pur- 
pose of  the  substantial  requirement  is  ful- 
filled. Hence  we  conceive  that  the  courts 
should  not  apply  a  technical  construction  to 
an  entry  evidently  Intended  as  a  compliance 
with  the  Constitution.  Again,  we  think  it  is 
not  permissible  for  the  court  to  eliminate  all 
consideration  of  the  fact  that  the  Speaker's 
signature  appears  upon  the  enrolled  act.  We 
are  convinced  that  the  court  should  not  dis- 
card such  an  essential  and  important  item 
of  evidence,  that  will  strongly  appeal  to  the 
ordinary  mind,  when  we  come  to  interpret  the 
effect  of  the  Journal  entry.  And  we  think 
this  is  so  without  disputing  the  proposition 
tliat  the  Jonrnal  Is  the  ultimate  and  conclu- 
sive evidence  as  to  the  fact  of  signing  at 
the  time  and  place  required.  Bnt  the  entry 
itself  is  to  be  examined,  and  its  force  deter- 
mined in  the  light  of  surrounding  circum- 
stances. 

As  to  the  mere  fact  of  signing,  we  think 
the  journal  entry  Is  neither  the  ultimate  nor 
conclusive  evidence.  The  signature  attached 
to  the  document  is  the  best  and  most  satis- 
factory evidence  of  that  fact  The  journal 
entry  is  for  a  different  purpose.  The  object 
of  the  requirement  for  a  journal  entry  of 
the  fact  of  signing  Is  clearly  the  perpetua- 
tion of  record  evidence  of  the  highest  char- 
acter of  the  time  and  place  when  the  signing 
occurred,  thus  showing  that  it  occurred  in 
compliance  with  the  Constitution.  It  might 
be  conceded  that,  in  the  absence  of  the  Speak- 
er's signature  to  the  enrolled  act,  the  joiuiial 
record  of  an  announcement  that  he  was 
"about  to  sign"  would  be  insufficient  to  prove 
that  it  liad  been  signed.  And  it  might  even 
be  conceded  that,  upon  a  strict  and  technical 
reading,  it  would  not  necessarily  imply  that 
the  announcement  was  followed  by  the  aot 
of  signing.  But  the  word  "about"  is  a  rel- 
ative term.  "It  may  indicate  one  thing 
when  applied  to  one  state  of  facts,  and  an- 
other   under   different   circumstances."     Von 


IJngen  v.  Davidson  (C.  C.)  4  Fed.  346.  In 
the  case  cited,  "about  to  sail,"  applied  to  a 
ship,  was  held  to  mean  "about  ready  to  sail," 
and  the  meaning  of  the  word  was  held  de- 
pendent largely  upon  the  understanding  and 
expectation  of  the  parties.  And  the  court 
said:  "Since  'about'  may  mean  a  longer  or 
shorter  period,  according  to  circumstances, 
these  circumstances  tend  to  show  what  limita- 
tion the  parties  put  upon  it  in  fills  transac- 
tion." That  was  a  case  arising  imder  con- 
tract, and  the  word  had  reference  to  length 
of  time.  Various  definitions  are  given  the 
word.  Generally  It  imports  nearness  in  time, 
quantity,  quality,  numb^,  or  degree.  Bou- 
vier's  Law  Diet  (Bawle's  Revision).  But  it  is 
also  defined  by  the  lexicographers  as  "con- 
cerned In;  engaged  in;  as,  what  is  he  al>out?" 
Century  Diet  "In  concern  with;  engaged 
in;  Intent  on."  Webster's  International  Diet. 
If  the  sufficiency  of  the  entry  depends  upon 
the  significance  of  the  word  "about"  the 
meaning  must  be  determined  by  reference  to' 
the  subject-matter.  Had  the  entry  stated 
that  the  Speaker  was  about  signing  the  bills, 
omitting  the  preposition  "to,"  it  would  not 
be  difficult  to  apply  the  above  definitionB,  as 
indicating  not  only  a  purpose  of  the  Speaker, 
but  his  present  acts,  viz.,  that  he  was  then 
engaged  in  signing  the  bills.  Yet  the  same 
language  might  also  indicate  that  he  was 
merely  ready  to  sign.  Now,  it  may  be  ad- 
Imltted  that  to  a  casual  reader  there  appears 
to  be  a  slight  difference  between  "about  sign- 
ing" and  "about  to  sign,"  and  that  the  latter 
expression  is  more  apt  to  convey  the  impres- 
sion that  the  act  though  immediately  con- 
templated, has  not  been  performed.  But  it 
certainly  means,  if  no  more,  that  the  act  is 
in  immediate  contemplation.  In  the  connec- 
tion where  we  find  it  the  expresdon  signifies 
at  least  that  the  Speaker  was  then  (that  is 
to  say.  Immediately,  without  delay)  going  to 
sign.  The  journals  elsewhere  disclose  that 
the  bills  named  were  then  ready  for  signa- 
ture, liavlng  duly  passed  both  bodies,  and 
been  duly  and  correctly  enrolled.  Applied  to 
the  subject-matter,  and  considering  the  cap- 
tion of  the  entry,  viz.,  "Signing  of  BUls,"  it 
occurs  to  us  that  it  is  not  a  strained  construc- 
tion to  say  that  the  record  denotes  that  the 
Speaker  was  at  that  time  engaged  in  the 
act  of  signing  the  several  bills  described  in 
the  entry.  The  caption  may  not  of  Itself  be 
sufficient  to  evidence  the  fact  of  signing,  al- 
though it  would  seem  to  be  persuasive  of  such 
fact  Nevertheless,  it  should  not  be  alto- 
gether disregarded.  In  our  opinion,  it  is  to 
be  considered  as  explanatory  of  the  entry. 
It  tends  strongly  to  unfold  the  meaning  of 
the  words  that  follow,  or  the  sense  in  which 
they  were  employed. 

The  case  then  presents  this  situation:  It 
is  admitted  that  the  enrolled  act  t>ears  the 
Speaker's  signature,  and  it  appears  that  with 
due  formality  the  bill  passed  both  houses  by 
a  constitutional  majority.  It  duly  reached 
the  Governor  and  obtained  his  approval.  The 
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intent  Is  evident  to  comply  with  the  con- 
stitutional requirement  of  section  28,  art  3, 
as  to  Journal  entry;  and  the  entry  made 
corresponds  with  the  entries  made  In  respect 
to  a  large  majority  o(  the  acts  of  that  Legis- 
lature, clearly  indicating  a  knowledge  of  the 
requirement,  and  a  belief  that  It  had  been 
complied  with.  No  form  of  entry  Is  prescrib- 
ed by  the  Constitution,  and  substantial  com- 
pliance Is  all  that  Is  necessary.  The  object 
of  the  requirement  as  to  entry  of  the  fact 
of  signing  on  the  journal  is  not  so  much  to 
furnish  evidence  of  signing,  as  that  the  bill 
was  signed  at  the  time  and  place  required. 
The  plain  purpose  of  the  provision  as  to  time 
and  manner  is  the  prevention  of  private  or 
surreptitious  action  on  the  part  of  the  pre- 
siding ofBcer.  In  view  of  the  weW-settled 
principle  that  the  contrary  must  be  made 
clearly  to  appear  before  the  Resumption  of 
regularity  arising  from  an  enrolled  act,  ap- 
pearing to  have  been  properly  signed  and 
approved,  can  be  overthrown,  and  the  con- 
ditions Tinder  which  legislative  journals  are 
usually  prepared,  they  ought  not  to  be  con- 
strued technically,  but  they  should  be  sus- 
tained as  sufiiclent  whenever  it  Is  possible  to 
reasonably  so  construe  them.  In  view  of  the 
facts,  and  for  the  reasons  aforesaid,  we  think 
that  the  journal  entry  in  question  must  be 
licld  to  amount  to  a  substantial  compliance 
with  the  Constitution. 

It  is  always  a  matter  of  very  grave  im- 
portance to  decide  upon  the  constitutionality 
of  an  act  of  the  Legislature,  and  a  statute 
should  be  held  void  only  where  it  Is  shown 
that  there  has  been  a  clear  violation  of  the 
Constitution.  Where  there  is  any  doubt,  it 
is  to  be  resolved  In  favor  of  the  law.  W« 
have  shown  that  the  Intention  manifested 
by  the  journal  record  In  dispute  is  to  show 
the  fact  of  signing.  To  overthrow  the  entry, 
we  are  urged  to  apply  a  technical  interpreta- 
tion to  certain  words,  so  as  to  render  It  some- 
thing less  than  was  Intended.  The  spirit,  at 
least,  of  the  constitutional  provision,  has  been 
compiled  with,  and  we  conceive  It  to  be  our 
duty  to  give  every  reasonable  presumption  to 
the  record  made  by  the  Legislature.  It  was 
said  in  a  Kansas  case,  "If  there  Is  any  room 
to  doubt  as  to  what  the  journals  of  the  Leg- 
islature show,  If  they  are  merely  silent  or 
ambiguous,  or  If  it  Is  possible  to  explain  them 
upon  the  hypothesis  that  the  enrolled  statute 
is  correct  and  valid,  then  It  Is  the  duty  of 
the  courts  to  hold  that  the  enrolled,  statute 
is  valid."  State  v.  Francis,  26  Kan.  731; 
Chesney  v.  McClintock,  61  Kan.  94,  58  Pac. 
i)93.  The  Constitution  of  Alabama  required 
the  fact  of  signing  to  be  entered  on  the  jour- 
nal of  the  House.  A  Senate  message  was 
sent  to  the  House,  informing  that  body  that 
certain  bills  had  been  signed  by  the  Presi- 
dent of  the  Senate,  and  requested  thereto  the 
signature  of  the  Speaker  of  the  House.  Fol- 
lowing the  record  of  the  message,  under  the 
caption.  "Signing  Bills,"  it  was  entered  that 
the  Speaker,  in  the  presence  of  the  House, 


immediately  after  t&elr  titles  bad  been  pub- 
licly read  by  the  clerk,  "signed  the  bills 
whose  titles  are  set  out  In  the  foregoing 
Senate  message."  Immediately  following  that 
entry  was  a  report  of  the  House  committee 
on  enrollment,  showing  the  con*ect  enrollment 
of  divers  House  bills.  And  directly  follow- 
ing the  report  appeared  the  following:  "Sign- 
ing Bills.  The  Speaker  pf  the  House,  In  the 
presence  of  the  House,  and  Immediately  after 
their  titles  bad  been  publicly  read  by  the 
clerk,  signed  the  bills  whose  titles  are  set 
oat  In  the  foregoing  message  from  the  Sen- 
ate." No  mention  whatever  was  made  of 
the  bills  Included  in  the  report  of  the  com- 
mittee. But  the  court  held  that  as  a  previous 
entry  had  been  made,  showing  the  signing  of 
the  bills  In  the  Senate  message,  and,  after 
the  report  of  the  ccHumittee,  no  message  from 
the  Senate  was  before  the  House,  but  the  re- 
port of  the  enrollment  committee  preceded 
the  disputed  entry  as  to  signing  bills,  the  de- 
scription of  the  bills  signed  as  those  mention- 
ed in  the  Senate  message  was  an  evident 
clerical  misprision,  and  that  the  journal  entry 
should  be  read  as  If  the  words  "report  of  the 
committee  on  enrolled  bills"  bad  been  used 
instead  of  the  words  "message  from  the  Sen- 
ate." And  It  was  said  that  the  journal  cor- 
rected itself.  O'Hara  v.  State,  121  Ala.  28, 
25  South.  622.  Now,  it  is  evident  that  It 
might  have  been,  and  doubtless  was,  arg;ned 
that  the  entry  there  In  controversy  was  a 
mere  repetition  of  the  previous  entry  as  to 
the  Senate  bills,  and  that  there  was  an  omis- 
sion to  state  the  fact  of  signing  as  to  the 
bills  included  in  the  repwrt  of  the  committee. 
But  the  court  read  the  entry  In  the  light 
of  the  surrounding  circumstances,  and  so  as 
to  carry  out  what  was  conceived  to  have 
been  the  Intention  of  the  clerk.  And  the  con- 
clusion of  the  court  was  stated  to  be  that 
the  journal  affirmatively  showed  the  fact  of 
signing  a  bill  in  controversy,  which  was  one 
of  those  embraced  in  the  report  of  the  com- 
mittee. In  Hiesen  v.  Canfleld,  64  Minn.  513. 
67  N.  W.  632,  the  court  said  that  the  courts 
will  give  to  the  entries  in  the  joiurnals  the 
reasonable  construction  most  favorable  to  the 
validity  of  the  act,  in  recognition  of  the  well- 
settled  rule  that  the  evidence  must  be  very 
strong  to  overcome  the  presumption  that  a 
bill  duly  authenticated  was  constitutionally 


For  the  reasons  above  set  forth,  it  is  not 
necessary  to  decide  the  reserved  questions 
numbered  1  to  4,  Inclusive. 

Upon  the  fifth  question,  the  decision  of  the 
court  is  that  the  journals  of  the  Senate  and 
House  of  Representatives  of  the  Sixth  State 
liCgislature  show  that  Senate  File  42  was 
enacted  in  compliance  with  the  requirements 
of  section  28  of  article  3  of  the  Constitution. 
'  Upon  the  sixth  question,  the  decision  of  the 
court  is  that  chapter  65  of  the  Laws  of  1901 
Is  a  valid  and  constitutionally  enacted  stat- 
ute of  Wyoming. 

The  seventh  question  la  answered  in  the 
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negative,  for  the  reason  that  the  sections  of 
the  Revised  Statutes  of  1899  named  in  said 
question  were  repealed  by  said  chapter  65  of 
the  Laws  of  1901. 

CORN,  C.  J.,  and  KNIGHT,  J,  concur. 


U2  Wyo.  289) 

YOUNGER  T.  HEHN,  Warden, 
(Sapreme  Court  of  Wyoming.     Feb.  18,  1904.) 

STATUTES— ENACTMENT  —  SIGNING  —  LEGISLA- 
TIVE RECORD— HABEAS  CORPUS— SCOPE 
—QUESTIONS  REVIEWABLE. 

1.  Laws  1901,  p.  114,  c.  109,  amending  Rev. 
St.  1899,  S  33o0,  relating  to  the  holding  of 
terms  of  the  district  court  in  Big  Horn  county, 
and  providing  for  the  drawing  of  jurors  to  at- 
tend such  court,  was  enroll^  and  signed  by 
the  officers  of  the  Senate,  whereupon,  as  shown 
by  the  House  journal,  the  Speaker  of  the  House 
announced  that  he  was  about  to  sign  the  S^enate 
enrolled  act,  describing  the  same.  From  other 
entries  it  appeared  that  the  House  was  then  in 
session,  and  that  the  session  was  that  held  on 
February  4,  1901,  and  in  the  journal  of  both 
houses  a  subsequent  entry  showed  a  communi- 
cation from  the  Governor  announcing  that  he 
had  approved  the  act.  Beld,  that  such  entries 
sufficiently  showed  that  the  act  was  in  fact 
signed  by  the  Speaker  of  the  House,  as  required 

.  by  Const,  art.  3,  $  28. 

2.  Under  Rev.  St.  1899,  i  5496,  providing  that 
on  habeas  corpus  it  is  not  permissible  to  ques- 
tion the  correctness  of  the  action  of  a  grand 
jury  or  of  a  petit  jury  in  the  trial  of  a  cause, 
etc..  a  petitioner  for  a  writ  of  habeas  corpus 
could  not  thereunder  question  the  regularity  of 
the  method  adopted  by  the  court  in  drauing  and 
Htimmouing  the  jury  by  which  he  was  convicted. 

3.  The  attack  on  a  judgment  by  habeas  cor- 
pus Ixyng  collateral,  the  judgment  cannot  be 
Impeached  for  any  error  or  irregularity  not  af- 
fecting the  power  of  the  court  to  act  in  the  case. 

Habeas  corpus  by  Ed  Younger  to  obtain 
his  discharge  from  Incarceration  as  a  convict 
In  the  State  Penitentiary.    Writ  dismissed. 

E.  E.  Enterllne,  for  plaintiff.  J.  A.  Van 
Orsdel,  Atty.  Oen.,  for  respondent 


POTTER,  J.  This  Is  a  habeas  corpus  pro- 
ceeding Instituted  In  this  court  by  Ed  Youn- 
ger, who  alleges  that  he  Is  unlawfully  re- 
strained of  his  liberty  by  the  warden  of  the 
State  Penitentiary  at  Rawlins,  in  this  state. 
The  writ  was  Issued,  and  the  cause  was 
heard  upon  the  petition  and  the  return  of 
respondent  to  the  writ. 

It  is  admitted  that  the  petitioner  is  confln- 
pd  In  said  penitentiary,  and  that  the  cause  of 
his  restraint  is  a  mittimus  Issued  out  of  the 
district  court  In  and  for  Big  Horn  county 
upon  a  Judgment  entered  in  said  court  on 
the  2d  day  of  November,  1901,  at  a  term  of 
nnld  court  begun  and  held  In  said  county  on 
the  2l8t  day  of  October,  1901,  In  and  by 
which  said  Judgment,  the  petitioner  was  sen- 
tenced to  be  confined  In  the  penitentiary  for 
the  period  of  3%  years.  It  appears  by  the 
allegations  of  the  petition,  which  are  admlt- 


5  t.  S«e  Habeas  Corpus,  vol.  26,  Cent  Dig.  {  26. 


ted  by  the  return  to  be  true,  that  on  October 
18,  1901,  an  Information  was  filed  In  the  of- 
fice of  the  clerk  of  the  district  court  in  and 
for  Big  Horn  county,  charging  the  plaintiff, 
Younger,  with  the  crime  of  grand  larceny; 
that  on  October  21,  1901,  the  Judge  of  said 
court  convened  the  same  under  and  pursu- 
ant to  an  act  of  the  Sixth  Legislature,  as 
amendatory  of  section  3299  of  the  Revised 
Statutes  of  1899,  said  act  having  been  known 
in  the  proceedings  of  said  Legislature  as 
"Senate  File  No.  12,"  and  being  chapter  6, 
page  6,  of  the  Session  Laws  of  1901;  that  on 
said  last-mentioned  date  the  plaintiff  was 
brought  before  said  court,  and  an  order  was 
made  assigning  counsel  to  defend  him;  that 
on  the  following  day  the  plaintiff  was  again 
brought  before  said  court,  and  he  entered  a 
plea  of  not  guilty  to  the  Information  afore- 
said; that  he  was  thereafter,  during  said 
term  of  court,  tried  before  a  Jury  Impaneled 
from  a  trial  Jury  drawn  and  selected  as  here- 
inafter stated,  and  a  vei<dict  of  guilty  was 
returned  by  said  Jury. 

It  is  further  alleged  and  admitted  that  prior 
to  October  21,  1901,  the  judge  of  said  court, 
by  an  order  entered  in  vacation,  directed  a 
Jury  ■  to  be  drawn  and  summoned  by  the 
sheriff,  county  treasurer,  and  the  clerk  of 
said  court,  under  the  provisions  of  an  act  of 
said  Sixth  Legislature  amending  section  3350 
of  the  Revised  Statutes  of  1899,  said  act  be- 
ing chapter  109,  page  114,  of  the  Published 
Laws  of  1901,  and  having  been  known  as 
"House  Bill  No.  60." 

It  is  further  alleged  in  the  petition  that 
said  legislative  acts  under  which  said  term 
of  court  was  held,  and  the  Jury  therefor 
drawn  and  summoned,  are  unconstitutional 
and  void,  and  that  the  said  court  In  conse- 
quence thereof,  had  no  Jurisdiction  to  try  and 
sentence  the  plaintiff.  Those  allegations  are 
denied.  The  validity  of  said  statutes  is  chal- 
lenged on  two  grounds,  viz.:  First,  that  the 
presiding  officer  of  the  House  of  Representa- 
tives did  not,  in  the  presence  of  the  house, 
sign  the  said  act;  and,  second,  that  the  fact 
of  signing  was  not  entered  upon  the  Jonmal 
of  said  House.  It  Is  admitted  by  the  return 
that  as  to  chapter  109,  which  was  Imown  as 
"House  Bill  No.  60,"  and  was  amendatory  of 
the  law  respecting  the  drawing  of  Juries, 
no  notation  of  the  signing  by  the  Speaker  of 
the  House  appears  upon  the  Journal.  But  it 
is  alleged  In  and  by  said  return  that  all  the 
proceedings  in  the  convening  of  said  court 
and  in  drawing,  summoning,  and  Impaneling 
the  Jury,  were  and  are  constitutional  and 
valid,  and  that  the  statutes  authorizing  such 
procedure  were  in  full  force  and  effect 
Chftpter  6  of  the  Laws  of  1901  provides  for 
the  holding  of  two  regular  terms  of  the  dis- 
trict court  each  year  in  the  county  of  Big 
Horn,  viz.,  one  beginning  on  the  third  Mon- 
day In  April,  and  one  beginning  on  the  third 
Monday  in  October.  Under  the  statute  pre- 
viously In  force  but  one  term  in  each  year 
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■was  provided  for,  whidi  was  authorized  to 
be  held  beginning  the  third  Monday  in  July. 
The  provision  of  chapter  109,  under  which 
the  court  acted  In  drawing  the  Jury  for  the 
term,  expressly  authorizes  the  judge,  in  vaca- 
tion, prior  to  the  convening  of  a  term  of 
court,  to  make  an  order  directing  a  trial 
jury  to  be  drawn  and  summoned  to  attend 
on  the  first  day  of  the  ensuing  term.  The 
section  of  the  Revised  Statutes  sought  to  be 
amended  by  that  act  did  not  contain  that  ex- 
press authority;  but  it  was  provided  that 
"whenever  the  business  of  the  district  court 
requires  the  attendance  of  a  trial  jury, 
•  ♦  ♦  and  no  jury  is  in  attendance,  the 
court  may  make  an  order  directing  a  trial 
Jury  to  be  drawn  and  summoned  to  attend 
before  said  court."  Rev.  St.  1800,  §  3350. 
Hence  the  contention  that,  if  the  amendatory 
statutes  are  invalid,  the  term  of  court  at 
which  plaintiff  was  tried  was  not  held  by 
authority  of  law,  and  the  jury  was  drawn  and 
summoned  at  a  time  and  in  a  manner  not 
authorized  by  the  statute  then  in  force.  The 
act  known  as  chapter  6,  aforesaid,  providing 
for  the  holding  of  the  terms  of  court,  was 
Introduced  in  the  Senate  of  the  Sixth  State 
Legislature,  and  designated  as  "Senate  File 
No.  12,"  and  was  entitled  "A  bill  for  an  act  to 
amend  and  re-enact  section  3209  of  the  Re- 
vised Statutes  of  Wyoming,  relating  to  terms 
of  court  in  the  Fourth  Judicial  District." 
The  act  is  challenged  because,  as  alleged,  the 
House  journal  does  not  show  the  fact  of 
signing  by  the  Speaker  as  required  by  sec- 
tion 28  of  article  3  of  the  Constitution. 
The  enrolled  act  in  the  office  of  the  Secretary 
of  State  shows  .that  it  was  in  fact  signed 
by  the  presiding  officers  of  the  Senate  and 
House,  and  approved  by  the  Governor.  The 
journal  is  not  entirely  silent  respecting  its 
signing  in  the  House.  At  page  217  of  the 
published  house  journal  appears  the  following 
entry:  "Signing  of  Senate  File.  The  Hon. 
Speaker  then  announced  that  he  was  about 
to  sign  Senate  Enrolled  Act  No.  1  entitled: 
8.  P.  No.  12  by  Mr.  Thomas— 'A  bill  for  an 
act  to  amend  and  re-enact  section  3299  of 
the  Revised  Statutes  of  1899  of  Wyoming,  re- 
lating to  terms  of  court  in  the  Fourth  Judi- 
cial District.' "  It  clearly  appears  from  the 
preceding  and  succeeding  entries  that  the 
House  was  at  the  time  in  session.  The  en- 
try appears  in  the  session  held  February  4, 
1901.  In  the  Senate  journal  among  the  pro- 
ceedings of  that  day,  it  appears  that  the 
Senate  committee  on  enrollment  reported  said 
bill  as  correctly  enrolled,  and  that  the  same 
was  signed  in  the  presence  of  the  Senate  by 
the  presiding  officer  of  that  body.  And  in  the 
Journal  of  each  body  a  subsequent  entry 
shows  a  communication  from  the  Governor 
announcing  that  he  had  approved  said  act 
The  sufficiency  of  an  entry  in  the  same  lan- 
guage as  the  one  in  question  to  show  the 
fact  of  signing  was  considered  in  the  case  of 
State  ex  rel.  Hynds  t.  Cahill,  County  Clerk, 


et  al.  (this  day  decided)  75  Pac.  433,  and  It 
was  held  that  the  entry  amounted  to  a  sub- 
stantial compliance  with  the  constitutional 
provision  invoked,  and  that  the  entry  did 
show  the  fact  of  signing  as  required.  The 
question  is  fully  discussed  in  the  opinion  in 
that  case,  and  we  refer  thereto  for  a  more 
thorough  statement  of  our  views  and  the  rea- 
sons therefor.  We  are  of  the  opinion  that 
the  House  journal  shows  the  fact  of  sign- 
ing, and  therefore,  so  far  as  anything  has 
been  brought  to  our  attention,  there  is  no 
ground  for  holding  the  act  invalid  or  un- 
constitutional. The  act  being  a  valid  enact- 
ment of  the  Legislature,  the  term  of  court  at 
which  the  prisoner  was  tried,  convicted,  and 
sentenced  was,  held  at  a  time  authorized  by 
law. 

It  is  neither  essential  nor  proper  in  this 
case  for  the  court  to  consider  whether  the 
entire  failure  of  the  Journal  to  note  the  fact 
of  signing  by  the  Speaker  of  the  House  will 
invalidate  chapter  109,  page  114,  of  the  Laws 
of  1901,  relating  to  the  selection  of  a  trial 
jury.  It  is  not  the  right  of  the  plaintiff  in 
this  proceeding  to  question  the  regularity  of 
the. method  adopted  by  the  court  in  the  draw- 
ing and  summoning  of  the  jury.  The  stat- 
ute provides  that  on  habeas  corpus  "it  is 
not  permissible  to  question  the  correctness 
of  the  action  of  a  grand  Jury  in  finding  a  bill 
of  indictment,  or  a  petit  Jury  in  the  trial 
of  a  cause,  nor  of  a  court  or  judge  when  act- 
ing within  their  legitimate  province,  and  in 
a  lawful  manner."  Rev.  St.  1899,  {  5496. 
"The  writ  of  habeas  corpus  is  not  in  the  na- 
ture of,  nor  is  it  to  be  used  as  a  sulfetitute 
for,  proceedings  In  error.  A  finding  or  deci- 
sion of  the  inferior  court,  no  matter  how  er- 
roneous, if  it  does  not  afTect  its  jurisdiction. 
Is  not  subject  to  attack  in  this  collateral  pro- 
ceeding. The  office  of  the  writ  is  to  deter- 
mine the  legality  of  the  particular  imprison- 
ment, and  the  facts  to  be  considered  in  de- 
termining that  question  are  Jurisdictional 
facts."  Misklmmins  v.  Shaver,  Sheriff,  8 
Wyo.  392,  58  Pac.  411,  49  L.  R.  A.  831.  In 
the  case  of  Ex  parte  Wilson,  140  17.  S.  575. 
U  Sup.  Ct.  870,  35  L.  Ed.  513,  it  was  held, 
in  response  to  the  contention  of  the  prison- 
er that  he  was  indicted  by  an  illegal  grand 
jury  in  that  it  was  composed  of  only  15  per- 
sons when  17  was  the  smallest  number  al- 
lowed by  law,  that  the  defect  did  not  vitiate 
the  entire  proceedings,  so  that  they  could 
be  challenged  collaterally  on  habeas  corpus, 
but  that  it  was  only  a  matter  of  error,  to  be 
corrected  by  proceedings  in  error.  In  Mc- 
Farland  v.  Donaldson,  115  Ga.  567,  41  S.  E. 
1000,  it  was  said  thai  even  if  certain  ques- 
tions raised  as  to  procedure  and  practice 
were  meritorious,  the  judgment  was,  not  void, 
but  they  should  have  been  presented  before 
or  during  the  trial,  and  the  petitioner  could 
have  had  any  adverse  rulings  thereon  review- 
ed by  certiorari.  "The  writ  of  habeas  cor- 
pus does  not  ojterate  as  a  writ  of  certiorari. 
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and  after  trial  and  conviction  petitioner  can- 
not complain,  In  a  petition  for  habeas  corpus, 
of  matters  to  which  he  could  have  excepted 
on  the  trial."  It  is  so  well  settled  that,  the 
attack  on  a  Judgment  by  habeas  corpus  be- 
ing a  collateral  one,  the  judgment  cannot 
be  impeached  for  any  error  or  irregularity 
that  does  not  affect  the  power  of  the  court  to 
act  in  the  case,  it  seems  unnecessary  to  cite 
from  or  review  the  abundant  authorities  on 
the  question.  Various  errors  and  irregulari- 
ties which  hare  been  held  not  reviewable 
in  such  a  proceeding  are  set  forth  in  Church 
on  Habeas  Corpus,  at  section  364.  Among 
them  is  the  matter  of  error  in  the  selection  of 
the  grand  Jury,  or  whether  the  indictment 
was  ever  in  fact  found  by  a  grand  Jury.  See 
Church  on  Habeas  Corpus,  {{  362,  364.  In 
a  case  where  on  appeal  it  was  contended  that 
a  grand  Jury  had  been  selected  under  an  un- 
constitutional law,  the  Supreme  Court  of  the 
United  States  say:  "Some  importance  Is  at- 
tached to  the  fact  that  the  court  followed 
an  unconstitutional  law,  or  one  assimied  to 
be  such.  We  do  not  see  that  this  Is  in  any 
wise  different  from  the  case  in  which  the 
court  misconstrues  the  law.  The  result  is 
the  same:  Certain  persons,  under  a  miscon- 
ception of  the  court,  are  excluded  from  the 
grand  Jury  who  are  qualified  to  serve  on  it; 
but  the  Jury,  as  actually  constituted,,  Is  un- 
exceptionable In  every  other  respect.  In  ei- 
ther case,  whether  the  court  is  mistaken  as 
to  the  validity  of  a  law  or  as  to  its  interpre- 
tation, the  objection  relates  so  little  to  the 
merits  of  the  case  that  it  ought  to  be  taken 
in  the  regular  order  and  due  course  of 'pro- 
ceeding." United  States  ▼.  Oale,  109  U.  S. 
65,  3  Sup.  Ct.  1,  27  L.  Ed.  857.  Suppose  that 
the  district  court  liad  construed  the  statute 
as  it  appears  in  the  Bevised  Statutes,  so  as 
to  permit  an  order  for  a  Jury  for  the  term 
to  be  made  prior  to  the  convening  of  the 
term;  and  assume  such  a  construction  to  be 
erroneous:  in  relation  to  the  right  of  plain- 
tiff to  here  raise  the  question,  would  the 
case  be  any  different  under  such  a  state 
of  facts  than  under  the  claim  now  presented, 
that  an  alleged  invalid  law  was  consulted  in 
making  the  order?  In  either  event  the  ac- 
tion of  the  court  might  be  erroneous,  and  up- 
on proper  objections  the  prisoner  could  have 
preserved  his  exceptions  and  had  the  matter 
reviewed  on  error. 

The  Judgment  here  complained  of  has  al- 
ready been  before  this  court  on  appeal,  and 
no  complaint  as  to  the  Jury,  or  the  method 
or  time  of  its  drawing  or  selection,  was  made, 
uor  did  it  appear  that  any  such  objection  was 
Interposed  before  or  at  the  trial.  It  is  clear 
that  the  objection  does  not  affect  the  juris- 
diction of  the  court  pronouncing  the  Judg- 
ment. 

For  the  reasons  aforesaid,  we  think  the 
prisoner  is  not  entitled  to  be  discharged  from 
custody 

CORN,  C.  J.,  and  KNIGHT,  J.,  concur. 


(12  Wyo.  299) 
RUTHEIIFORD  et  al.  v.  LUCERNE  CANAL 
&  I'OWEU  CO.  et  al. 

(Supreme  Court  of  Wyoming.     Feb.  18,  1904.> 

IRRIGATION— ABANDONMENT    OP    RIGHT— RES- 
TOR  ATION— I  N  J  U  NOTION— COSTS. 

1.  Though  plaintilfs  acquired  priority  over  de- 
fendaut  in.  a  right  of  way  for  an  irrigation 
ditch,  ^et  their  abandonment  of  the  land  fur  the 
irrigation  ot  which  tlicy  appropriated  water  is 
an  abandonraeot  of  the  appropriation  of  water 
for  such  land,  which  is  not  restored  by  their 
subsequent  acquisition  of  other  land,  not  con- 
templated at  tlie  time  of  the  approi)riation;  so 
that  defendant's  use  of  an  irrigation  ditch 
conflicting  with  such  irrigation  ditch  will  not 
be  enjoined. 

2.  Under  Rev.  St.  1899,  {  3792,  providing  that 
the  court  may  apportion  costs  as  it  may  ad- 
judge right  and  equitable,  refusal  to  award 
costs  to  either  party  will  not  be  disturbed  un- 
less abuse  of  discretion  is  shown. 

Error  to  District  Court,  Laramie  County; 
Richard  H.  Scott,  Judge. 

Suit  by  Alexander  Rutherford  and  others, 
against  the  Lucerne  Canal  &  Power  Com- 
pany and  D.  A.  Wurcherer,  water  commis- 
sioner. Judgment  was  adverse  to  plaintiffs,, 
and  they  bring  error.    AHlrmed. 

W.  R.  StoU,  for  plalnUffs  In  error.  Gib- 
son Clark,  for  defendants  in  error. 

CORN,  C.  J.  For  the  sake  of  convenience, 
the  plaintiffs  in  error  are  spoken  of  as  the 
"plaintiffs"  and  the  defendant  in  error  the 
Lucerne  Canal  &  Power  Company  as  the 
"defendant,"  the  action  having  been  dismiss- 
ed as  to  the  other  defendant  The  contro- 
versy l8  concerning  a  right  of  way  over  a 
strip  of  ground  now  occupied  by  the  Lucerne 
canal  of  the  defendant,  and  through  which 
defendant  is  conveying  water  from  tlie  Nortii 
Platte  river  to  irrigate  certain  of  its  lands. 
The  prayer  of  the  plaintiffs'  petition  is  that 
the  defendant  be  restrained  from  flowing  or 
using  any  water  from  the  North  Platte  river 
in  or  by  means  of  its  said  Lucerne  canal. 
and  from  keeping  possession  of,  or  claiming 
any  title  or  right  of  way  to,  any  portion  of 
the  Burbank  ditch  (the  name  by  which  plain- 
tiffs' ditch  is  known),  or  its  right  of  way,  at 
any  and  all  places  or  points  of  conflict  be- 
tween it  and  the  said  Lucerne  canal;  and 
to  compel  the  defendant  to  yield  up  the  con- 
trol and  possession  of  the  said  Burbank 
ditch  and  the  said  right  of  way  to  the  plain- 
tiffs at  any  and  all  such  conflicting  points 
and  places.  The  district  court  denied  the  re- 
lief sought,  dismissed  the  action,  and  de- 
creed that  the  plaintiffs  and  defendants  each 
pay  their  own  costs.  Both  the  plaintiffs  and 
defendant  except  to  the  decision  of  the  court; 
the  latter  upon  the  ground  tliat  the  court 
erred  in  refusing  to  give  judgment  in  its  fa- 
vor for  costs. 

Prior  to  1880  one  Henry  Burbank  partially 
constructed  what  he  recorded  as  the  Platte 
Bluffs  ditch  upon  a  line  substantially  iden- 
tical with  the  course  now  pursued  by  the 
ditch    of   plaintiffs.    In    1889    Burbank    left 
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the  couutrj,  the  ditch  belug  incomplete,  and 
water  never  having  been  turned  into  any 
part  of  it  Being  Indebted  to  George  A. 
Draper,  then  a  merchant  in  Cheyenne,  he 
turned  over  to  Draper  his  property  and  Inter- 
ests in  that  section,  and  Draper  claims  that 
such  transfer  included  the  ditch,  water  right, 
etc.;  and  he  testifies  that,  to  the  best  of  his 
recollection,  he  received  some  instrument  in 
the  nature  of  a  bill  of  sale  from  Burbank  evi- 
dencing the  transfer  to  him  of  the  prop- 
erty, including  the  ditch  and  water  right. 
But  the  instrument  was  not  In  evidence,  no 
efCort  was  made  to  prove  its  contents,  the 
plaintiffs  do  not  attempt  to  trace  their  title 
to  Burbank,  and  the  Platte  Bluffs  ditch  ia 
conceded  to  have  been  abandoned,  and  Is 
treated  by  all  the  parties  to  this  action  as 
an  abandoned  ditch.  On  November  6,-1891, 
Draper  filed  in  the  ollice  of  the  state  engineer 
an  application  to  appropriate  water  from  the 
North  Platte  river  through  a  ditch  called 
the  "Burbank  Ditch,"  the  course  of  the  pro- 
posed ditch  as  described  in  the  application, 
though  belug  in  the  same  locality,  and  hav- 
ing the  same  general  direction,  not  being 
substantially  or  approximately  upon  the  same 
line  as  the  old  Platte  Bluffs  ditch  of  Bur- 
bank. Indeed,  John  Hunton,  the  surveyor 
who  ran  the  line  and  who  drew  the  applica- 
tion for  Draper,  testifies  that  it  did  not  cov- 
er, and  was  not  intended  to  cover,  the  line 
of  the  latter,  and  that  It  did  not  approach 
very  near  to  it  except  at  the  point  of  con- 
troversy between  plaintiffs  and  defendant, 
where  it  was  some  30  to  40  feet  from  it  hor- 
izontally and  about  13  feet  vertically  above 
it.  But  there  was  subsequently  filed  in  the 
engineer's  office  a  plat  which  it  is  claimed 
located  it  along  the  line  of  the  Platte  Bluffs 
ditch.  Who  filed  this  plat,  or  when  it  was 
filed,  does  not  clearly  appear  from  the  evi- 
dence. But  from  the  memoranda  In  the 
engineer's  office  it  seems  to  have  been  filed 
in  pursuance  of  the  Draper  application,  and, 
in  view  of  the  file  marks  upon  it,  in  connec- 
tion with  what  was  shown  to  be  the  practice 
of  the  office  in  such  matters,  it  was  perhaps 
fair  to  infer  that  it  was  filed  not  longer,  or 
not  much  longer,  than  six  months  from  the 
time  of  the  filing  of  the  Draper  application 
on  November  6,  1891.  And  the  court  below, 
in  its  written  findings,  found  that  it  was 
filed  on  or  about  May  6,  1892,  as  part  of  the 
Draper  application  of  November  6,  1891,  and 
that  It  covered  in  part,  and  was  intemlpd  to 
cover  in  part,  the  line  of  the  Platte  Bluffs 
ditch;  but  the  court  did  not  find  what  part 
it  covered  or  was  intended  to  cover.  Tlie 
law  as  it  stood  at  the  time  of  the  transac- 
tion did  not  require  a  plat  to  be  filed  with 
the  application,  but  permitted  it  to  be  filed 
within  six  months  afterwards.  Subsequent 
to  the  filing  of  this  application.  Draper  sold 
to  Alexander  Rutherford  all  his  title  and  in- 
terest In  this  so-called  Burbank  ditch;  Ruth- 
erford and  members  of  his  family,  the  plain- 
tiffs in  this  action,  having  in  the  meantime 


acquired  possession  of  certain  lands  along 
its  course  by  entry  made  under  the  home- 
stead and  desert  land  laws  of  the  United 
States.  And  the  plaintiffs  base  their  rights 
in  this  action  on  this  purchase  from  Draper. 
Rutherford  claims,  and  so  testifies,  that  he 
bought  from  -Draper  on  November  8,  1891. 
But  all  the  evidence  tending  to  show  that  be 
made  the  purchase  prior  to  February  17, 
1893,  is  of  very  doubtful  character,  and  much 
of  it  is  open  to  very  grave  suspicion.  In 
support  of  his  statement  he  introduced  in 
evidence  his  check  to  Draper  for  $75,  wiilch 
he  stated  was  the  first  payment  on  the  pur- 
chase price  of  $325.  This  check  was  dated 
November  S,  1891;  and  be  also  introduced 
in  evidence  a  receipt  of  the  same  date,  pur- 
porting to  be  signed  by  Draper,  and  reciting 
the  receipt  of  that  amount  "in  part  payment 
for  the  Burbank  ditch."  The  exhibits  them- 
selves, instead  of  a  copy  or  transcript,  under 
our  practice,  are  before  us  in  this  court,  and 
it  requires  only  a  slight  examination  of  this 
check  to  show  conclusively  that  It  was  dat- 
ed .November  5th,  the  5  having  been  care- 
fully converted  into  an  8;  and  the  stamp  of 
the  bank  shows  that  it  was  paid  on  Novem- 
ber 5th.  There  was  evidence  tending  to 
show  that  the  signature  to  the  receipt  was 
not  Draper's  at  all,  though  Draper  himself 
thought  it  was.  Rutherford  testified  In  de- 
tail as  to  the  giving  of  the  check  and  re- 
ceipt; that  It  was  at  the  desk  at  the  back 
part  of  Draper's  store,  who  was  then  in  the 
hardware  business  in  Cheyenne;  that  the 
store  was  open  for  business,  and  others  go- 
ing In  and  out;  and  that  be  was  about  the 
streets  on  that  day,  and  that  the  banks  and 
other  business  houses  in  town  seemed  to  be- 
open  for  business.  And  yet  the  evidence 
showed  that  the  8th  of  November  was  Sun- 
day, upon  which  day  banks,  stores,  and  oth- 
er like  business  places  were  notorionsly  and 
invariably  kept  closed. 

The  manufacturing  of  evidence  In  support 
of  a  claim  does  not  necessarily  prove  the 
claim  to  be  fraudulent.  But  November  5th, 
the  day  the  check  was  given,  was  the  day 
before  Draper  made  his  application,  and  be- 
fore he  had  any  ownership  or  Interest  In  any 
ditch  named  the  "Burbank."  There  Is  no  in- 
timation anywhere  in  the  evidence  that  the 
application  was  made  as  a  result  of,  or  with 
a  view  to,  or  in  connection  with  the  sate  to 
Rutherford.  But  Rutherford  testifies  that  be- 
fore he  paid  the  money  to  Draper  they  went 
together,  and  examined  the  records  in  the 
office  of  the  state  engineer,  and  he  found  that 
Draper  had  some  claim  and  right  to  the  ditch. 
As  Draper's  application  was  not  filed  until 
November  6tb,  it  must  be  Inferred  that  such 
examination  was  after  that  time.  As  it  is 
established  by  the  evidence  that  on  November 
5th  Rutherford  did  purchase  from  Draper 
some  improvements,  and  the  latter  did  re- 
linquish a  timber  culture  entry  for  his  bene- 
fit, and  as  Draper  testifies  that  Rutherford 
always  paid  by  check,  so  far  as  he  can  recall. 
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It  seems  probable  the  check  introduced  In 
evidence  was  In  payment  for  the  Improve- 
ments, and  bad  no  connection  In  any  way 
with  the  sale  of  the  ditch.  And,  if  so,  the 
apocryphal  receipt  of  November  8th  (Sunday), 
in  which  Is  recited  a  payment  on  the  ditch, 
is  left  suspended  without  any  support  what- 
ever. Moreover,  John  Hunton,  who  ran  the 
line  of  the  Burbanlc  ditch  npon  which  Dra- 
per's application  was  based,  who  wrote  the 
application,  and  who  was  Interested  with 
Draper  in  the  matter,  testifies  that  Rntber- 
ford  never  claimed,  in  his  presence,  to  own 
the  Burba  nit  ditch,  prior  to  February  23, 
1893;  that  on  that  day  Rutherford  told  him 
,  he  had  liought  it  from  Draper.  And  Ruther- 
ford admits  that  be  n^ver  told  any  one  he 
owned  the  ditch  prior  to  the  execution  of 
the  bill  of  sale  by  Draper.  And  although  the 
Lucerne  canal  people  liad  made  a  preliminary 
sorvey  in  the  early  part  of  1892,  and  In  Oc- 
tober, 1892,  had  made  another  survey,  finally 
locating  the  canal  along  the  line  where  it  was 
subsequently  constructed,  and  which  includ- 
ed the  points  in  controversy  tn  this  case,  and 
although  they  had  cross-sectioned  the  line 
in  February,  1893,  preparatory  to  the  con- 
struction of  the  canal,  Rutherford  having  full 
knowledge  of  their  movements,  yet,  as  he 
admits,  he  never  notified  them  in  any  way 
that  they  were  Interfering  with  his  right  of 
way  until  in  March,  1893,  after  he  bad  ob- 
tained the  bill  of  sale  from  Draper.  The 
plaintiffs,  in  1891,  had  obtained  a  possessory 
right  under  the  laws  of  the  United  States  to 
lands  lying  under  the  old  Platte  Bluffs  ditch, 
and  in  1892  had  done  some  slight  -work  in 
cleaning  out  portions  of  the  ditch.  In  No- 
vember, 1892,  they  also  had  a  survey  made, 
but  only  of  the  upper  portion,  and  entirely' 
west  of  the  points  of  conflict  In  this  case. 
The  evidence  Indicates  very  clearly  that  at 
this  time  the  plaintiffs  were  proposing  to 
provide  a  ditch  to  convey  water  to  their 
lands,  but  until  some  time  in  February,  1893, 
when  they  had  a  survey  made  of  the  entire 
line,  the  evidence-  is  very  slight  and  unsatis- 
factory that  they  made  any  claim  to  owner- 
ship of  the  Draper  appropriation,  or  claimed 
any  superior  or  exclusive  right  to  the  line 
occupied  by  the  abandoned  Platte  Bluffs 
ditch,  or  any  ownership  of  the  right  of  way 
at  the  points  of  conflict.  In  the  meantime, 
about  the  1st  of  April,  1892,  James  H.  Pratt, 
or  the  Pratt  &  Ferris  Cattle  Company,  had 
the  line  of  the  Lucerne  canal  surveyed  and 
marked  by  stakes.  This  line  included  and 
covered  the  points  of  conflict  now  in  contro- 
versy, and  the  canal  was  subsequently  con- 
structed along  this  line  practically  without 
change.  In  the  following  October  the  line 
was  cross-sectioned.  Work  was  begun  some 
time  prior  to  the  13th  of  December  in  the 
same  year,  and  diligently  prosecuted '  imtll 
the  water  was  finally  turned  in  about  the 
5th  of  July,  1894.  On  the  21st  day  of  Feb- 
ruary, 1893,  James  H.  Pratt  filed  an  applica- 
tion to  divert  water  through  a  ditch  or  canal 


described  in  the  application  as  the  Lucerne 
Canal  &  Power  Company,  and  on  April  21, 

1893,  the  certificate  of  incorporation  of  the 
Lucerne  Canal  &  Power  Company  was  filed, 
Pratt  being  one  of  the  incorporators..  In  the 
articles  the  permit  to  Pratt  is  described,  and 
the  object  and  purpose  of  the  Incorporation 
stated  to  be  to  utilize  such  permit  Pratt 
never  executed  any  conveyance  of  this  water 
right  to  the  company,  and,  so  far  as  the  evi- 
dence shows,  never  even  verbally  sold,  gave, 
or  in  any  way  transferred  It  to  them.  The 
plaintiffs  insist  that  the  company  therefore 
are  not  shown  to  be  the  owners  of  any  water 
right,  have  no  occasion  for  any  ditch  or  right 
of  way,  and  have  no  standing  in  court  what- 
ever in  this  case.  But  we  look  npon  the 
omission  as  unimportant,  and  as  at  most  a 
mere  irregularity.  Pratt  was  a  mere  trustee. 
He  held  at  most  the  mere  legal  title.    The 

I  purpose  for  which  the  permit  was  obtained, 
I  and  that  it  was  utilized  as  intended,  are 
clearly  shown  in  the  application  itself,  in 
the  articles  of  incorporation,  and  in  the  acts 
of  all  the  parties  to  the  transaction.  The 
state,  which  confers  the  right  to  appropriate, 
has  not  complained,  or  shown  any  disposi- 
tion to  declare  a  forfeiture  because  Pratt 
has  not  in  person  complied  with  the  terms 
of  his  permit  by  the  construction  of  the  pro- 
posed canal  within  the  time  limited,  but  lias 
acquiesced  in  the  method  by  which  he  and 
bis  associates  utilized  liis  appropriation. 
That  the  mere  legal  title  rests  in  Pratt  as 
between  him  and  the  company  is  not  a  cir- 
cumstance of  which  the  plaintiffs  can  take 
any  advantage.  In  November,  1892,  the 
plaintiffs  had  made  a  survey  of  the  upper 
end  of  their  ditch,  and  some  time  in  Febru- 
ary, 1893,  they  made  a  survey  of  the  entire 
length  of  the  line  of  the  abandoned  Platte 
Bluffs  ditch,  including  the  points  of  conflict. 
Prior  to  this,  in  October,  1892,  the  defendant 
had  permanently  located  its  line  over  the 
points  of  conflict;  but,  while  its  work  was 
progressing  on  other  parts,  it  had  done  no 
work  at  the  points  of  conflict  when  the  Feb- 
ruary survey  o^  plaintiffs  was  made.  But  in 
March  work  was  begun  at  these  points,  and 
was  prosecuted  with  such  diligence  along  the 
whole  tine  that  the  canal  was  completed  and 
water   conveyed   through   it   early   In   July, 

1894.  It  appears  also  that  the  defendant  in 
June,  1894,  complied  with  the  provisions  of 
the  statutes  of  the  United  States  with  ref- 
erence to  obtaining  a  right  of  way  over  the 
public  lands,  and  that  In  December  the  map 
filed  as  a  part  of  the  proceedings  was  ap- 
proved by  the  Secretary  of  the  Interior.  Cer- 
tain of  the  lands  of  plaintiffs  proposed  to  be 
irrigated  by  means  of  their  ditch  lie  entirely 
above  and  to  the  west  of  the  points  of  con- 
flict. Their  ditch  was  completed  and  water 
conveyed  through  it  in  1896  to  these  lands, 
and  they  were  still  so  irrigated  at  the  time 
of  the  trial  of  this  cause.  In  the  summer  of 
1893  and  the  following  winter  the  plaintiffs 
attempted  to  construct  their  ditch,  at  points 
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■where  the  conflict  occurred,  to  convey  water 
to  their  lands  lying  below  and  to  the  east  of 
the  conflict  In  section  82,  township  26,  range 
63,  but  were  unable  to  do  so  by  reason  of  the 
fact  that  the  strip  of  ground  in  dispute  was 
already  occupied  by  the  Lucerne  canal  and 
In  the  possession  of  the  defendant.  Subse- 
quently, and  prior  to  July  17,  1890,  the  plain- 
tiffs abandoned  any  attempt  to  Irrigate  their 
lands  in  section  32,  relinquished  all  claim 
to  them,  and  they  reverted  to  the  government 
of  the  United  States. 

Upon  the  evidence,  thus  recited  at  some 
length,  we  think  it  is  at  least  doubtful  if  the 
plaintiffs  acquired  any  priority  over  the  de- 
fendant in  the  right  of  way  in  controversy. 
The  court  below  found,  however,  that  the 
plaintiffs  did  acquire  such  priority,  and  that 
the  construction  of  the  canal  of  defendants 
at  the  points  of  conflict  was  in  violation  of 
the  rights  of  the  plaintiffs,  but  decided  that 
the  abandonment  and  relinquishment  of  the 
lands  below  the  points  of  conflict  operated 
as  an  abandonment  of  so  much  of  the  water 
as  was  required  for  the  irrigation  of  such 
lands,  and,  as  against  the  defendant,  of  so 
much  of  their  right  of  way  as  was  to  be  used 
by  them  only  for  the  purpose  of  conveying 
the  water  to  such  abandoned  lands,  which 
comprehended  all  the  right  of  way  in  contro- 
versy; and  that  the  plaintiffs  were  not  en- 
titled to  the  relief  sought  And,  accepting 
the  finding  of  the  district  court,  which  we 
think  is  the  view  most  favorable  to  the  plain- 
tiffs that  could  reasonably  be  taken  under  the 
evidence,  we  think  it  was  impossible  for  the 
court  to  escape  the  conclusion  reached.  Con- 
ceding, therefore,  that  the  plaintiffs  were  en- 
titled to  the  right  of  way,  and  that  their 
failure  and  inability  to  convey  water  to  their 
lands  in  section  32  was  solely  due  to  the  un- 
authorized acts  of  the  defendant,  we  think  it 
Is  apparent  that  by  the  abandonment  of  such 
lands  they  also  abandoned  the  appropriation 
of  water  for  the  purpose  of  their  irrigation, 
and  at  the  same  time  any  right  of  way  for 
the  conveyance  of  the  water  to  such  lands. 
An  action  for  damages  would  be  a  complete 
and  adequate  remedy  for  the  alleged  injury. 
It  is  not  a  case  of  repeated  and  continuing 
trespasses  upon  the  possession  of  plaintiffs, 
but  the  Injury  was  complete.  Moreover,  the 
plaintiffs  having  abandoned  their  lands  and 
their  appurtenant  water  right,  neither  an  in- 
junction against  the  defendant  nor  a  restora- 
tion to  the  plaintiffs  of  the  disputed  right 
of  way  would  afford  any  relief  to  the  plain- 
tiffs, as  it  would  not  restore  to  them  either 
their  lands  or  their  water  right.  The  evidence 
!>hows  that  by  the  canal  of  the  defendant 
4,200  acres  of  land,  otherwise  valueless,  have 
been  reclaimed  and  made  productive,  and 
now  supply  homes  for  from  80  to  100  persons. 
We  cannot  conceive  that  a  court  of  equity 
would,  by  Its  decree,  shut  off  the  water  from 
these  lands,  relegate  them  to  their  desert  con- 
dition, and  destroy  the  homes  that  depend 
upon  this  canal  for  their  existence,  in  order 


to  restore  to  plaintiffs  a  right  of  way,  which, 
even  though  wrongfully  taken  from,  them  in 
the  first  place,  they  can  no  longer  utilize  in 
compliance  with  the  conditions  under  which 
it  was  obtained  and  held.  It  is  true  that  in 
1899,  prior  to  the  institution  of  this  suit,  hut 
some  three  years  after  the  relinquishment  of 
their  lands  in  section  32,  the  plaintiffs  ob- 
tained title  to  other  lands  in  that  vicinity, 
and  which,  as  we  infer  from  the  evidence, 
can  only  be  reclaimed  by  water  brought  over 
the  right  of  way  in  controversy.  But  upon 
no  principle  can  the  subsequent  acquisition 
of  these  lands,  in  the  absence  of  any  proof 
that  such  acquisition  was  contemplated  at 
the  time  of  the  appropriation,  be  held  to. 
restore  the  appropriation  or  right  of  way  of 
plaintiffs  forfeited  in  1896.  The  obtaining  of 
a  water  right  and  right  of  way  for  the  recla- 
mation of  such  after-acquired  lands  presents 
a  new  question,  entirely  outside  of  the  issues 
In  this  case. 

The  defendant  complains  that  the  court  re- 
fused to  give  judgment  in  its  favor  for  costs. 
Bat  we  think  this  suit  comes  fairly  within 
the  provisions  of  section  3792,  Rev.  St.  1899, 
which  authorizes  the  court  to  award  and  tax 
costs  and  apportion  them  between  the  parties 
as  it  may  adjudge  to  be  right  and  equitable; 
and  we  cannot  say  that  its  disposal  of  the 
question  was  such  an  abuse  of  discretion  as 
would  justify  the  interference  of  this  court. 

The  judgment  will  be  affirmed.  Judgment 
affirmed. 

POTTER,  J.,  concurs. 


(12  Wyo.  31S) 
FIDELITY  SAV.  ASS'N  v.  BANK  OF  COM- 
MERCE) et  al. 
(Supreme  Court  of  Wyoming.    Feb.  18,  1901.) 

BUILDING    AND    LOAN    ASSOCIATION— LOANS- 
PREMIUMS— STOCK  DUES— INEQUITA- 
BLE CONTRACT— FINES. 

1.  Whether  a  premium  ■which  a  building  and 
loan  association  requires  a  member  who  borrows 
of  it  to  pay  in  monthly  instalimenta  for  the  privi- 
lege of  receiving  the  loan  is  port  of  the  inter- 
est is  immaterial,  no  usury  statute  being  vio- 
lated. 

2.  A  member  of  a  building  and  loan  associa- 
tion, who  assigns  to  it  his  shares  of  stock  in  it 
as  collateral  security  for  the  loan  from  it,  still 
continues  to  be  a  member  of  it;  so  that  pay- 
ments of  dues  on  stock  are  not  ipso  facto  par- 
tial payments  on  the  loan,  with  the  result  of 
periodically  reducing  the  interest  to  be  paid 
thereon. 

3.  A  contract  by  which  a  member  of  a  building 
and  loan  association  borrows  and  receives  of 
it  $1,500,  agreeing  to  pay  interest  and  premium, 
amounting  to  ?108  a  year,  besides  the  dues  on 
his  shares,  profits  being  credited  to  shares,  is 
not  80  inequitable  and  unconscionable  that  it 
will  not  be  enforced. 

4.  Fines  provided  by  the  by-laws  and  certifi- 
cate of  stock  of  a  building  and  loan  association 
and  by  the  note  of  a  borrowing  member,  while 
part  of  the  liability  of  the  member,  do  not  l)e- 
come  part  of  the  mortgage  debt,  so  as  to  make 
the  mortgage  property  subject  thereto,  in  the 
absence  of  provision  therefor  in  the  mortgage. 

5.  Fines  against  stock  of  a  building  and  loan 
association  for  default  in  payment  of  stock  dues. 
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it  reasonable,  are  allowable  to  the  association, 
in  detemilning  the  withdrawal  value  of  the 
stock,  to  be  credited  on  a  mortgage  debt  to  it, 
they  being  made  by  the  by-laws  a  lien  on  the 
stock. 

tt.  Fines  for  default  in  payments  of  dues-  on 
stock  of  a  building  and  loan  association  may  not 
be  deducted  in  determining  the  withdrawal  val- 
ue of  the  stock,  it  merely  appearing  that  cer- 
tain defaults  occurred  and  that  fines  were  char- 
ged, but  not  being  shown  for  what  they  were 
diarged. 

7.  Under  the  by-laws  of  a  building  and  loan 
association,  providing  that  a  failure  to  pay 
monthly  dues  on  stock  prior  to  a  certain  day 
of  the  month  shall  subject  the  members  to  a 
fine  of  10  cents  for  each  share  in  arrears  for 
every  month  thereafter  during  delinquency,  stock 
cannot  at  one  time  be  subject  to  mies  for  de- 
tenlt  in  payment  of  the  dues  for  several  months. 

Error  to  District  Court,  Sheridan  County; 
Joseph  L.  Stotts,  Judge. 

Suit  by  the  Bank  of  Commerce  against  the 
Fidelity  Savings  Association  to  redeem  from 
a  mortgage,  Anna  L.  Wrighter  and  another 
being  made  parties  on  the  association  filing 
a  cross-petition  for  foreclosure.  Judgment 
was  adverse  to  tbe  association,  and  It  brings 
error.    Reversed. 

Lonabaugb,  Blake  &  Hamilton  and  Eras- 
tus  W.  Smith,  for  plaintiff  In  error.  W.  S. 
Metz,  for  defendants  In  error. 

POTTER,  J.  The  Bank  of  Commerce,  a 
corporation  organized  under  the  laws  of  this 
state,  brought  this  suit  against  the  Fidelity 
Savings  Association,  a  corporation  organized 
under  tbe  laws  of  the  state  of  Colorado,  to 
redeem  from  a  mortgage  held  by  the  defend- 
ant upon  certain  real  estate  In  Sheridan  coun- 
ty. In  this  state,  which  property  had  been 
conveyed  to  the  plaintiff  by  Anna  L.  Wright- 
er and  William  D.  Wrighter,  the  mortgagors. 
Prior  to  the  suit  plaintifl!  bad  tendered  to  de- 
fendant. In  payment  of  the  indebtedness  se- 
cured by  the  mortgage,  the  sum  of  $750,  and 
demanded  a  discharge  of  the  indebtedness 
and  release  of  tbe  mortgage,  which  tender 
was  refused.  XJpon  tbe  filing  of  an  answer 
and  cross-petition  praying  for  tbe  foreclosure 
of  tbe  mortgage,  the  debtors,  Anna  L.  Wright- 
er and  William  D.  Wrighter,  were  ordered  to 
be  brought  In  as  parties  to  the  action,  and 
service  was  obtained  upon  them  by  publica- 
tion, they  having  become  nonresidents  of 
tbe  state.  They  did  not  appear,  and  were 
adjudged  to  be  In  default 

It  appears  that  tbe  defendant  below,  plain- 
tiff In  error  here,  was  originally  Incorporated 
in  1889,  under  the  laws  of  Colorado,  by  the 
name  of  "The  Fidelity  Building  &  Loan  As- 
■soclatlon."  Tbe  objects  of  the  association, 
as  recited  In  Its  certificate  of  Incorporation, 
were  "for  the  purpose  of  assisting  its  mem- 
bers In  saving  and  Investing  their  money  by 
issuing  to  them  the  stock  of  this  association 
and  receiving  payment  therefor  In  full  or  in 
installments  in  sucb  manner  as  may  be  pro- 
vided by  tbe  by-laws,  and  loaning  them  the 
funds  thus  accumulated  for  tbe  purpose  of 
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buying,  building  upon  and  otherwise  improv- 
ing real  estate,  or  for  other  purposes;  such 
loans  to  be  secured  by  a  trust  deed,  or  mort- 
gage, which  shall  be  a  first  lien  upon  roal 
estate  or  upon  tbe  stock  of  the  borrowing 
members,  or  upon  both  as  tbe  case  may  be." 
The  capital  stock  was  fixed  at  $2,000,000,  to 
be  divided  into  20,000  shares  of  $100  each. 
Tbe  principal  place  of  business  was  stated  to 
be  the  city  of  Denver,  in  tbe  state  of  Colo- 
rado.       > 

In  1896  certain  amendments  to  tbe  certifi- 
cate of  incorporation  were  filed.  Tbe  name 
was  changed  to  that  of  "The  Fidelity  Savings 
Association,"  and  the  objects  were  amended 
to  read  as  follows:.  "The  objects  for  which 
our  said  assoclati<»i  is  formed  and  Incorporat- 
ed are  for  the  accumulation  and  loan  of  funds 
for  tbe  purpose  of  assisting  shareholders  In 
saving  and  Investing  tbeir  money  on  the  plan 
of  issuing  to  them  shares  of  the  capital  stock 
of  this  association,  and  permitting  such  share- 
holders to  pay  therefor  In  full  at  the  time  of 
purchase  thereof,  or  by  permitting  payments 
therefor  in  part  or  in  installments  at  such 
times  and  in  such  manner  and  on  sucb  plan 
as  to  tbe  payment,  and  as  to  the  plan  and 
extent  to  which  said  shares  shall  participate 
in  the  profits  of  the  association,  as  shall  be 
provided  in  the  by-laws  of  tbe  association 
and  in  the  certificate  for  such  shares  of  stock, 
as  issued  by  our  said  association;  our  said 
association  shall  have  the  power  to  purchase, 
lease,  sell  and  convey  teal  estate,  to  receive 
money  on  loan  or  deposit,  to  borrow  money 
ou  long  time  or  on  short  time,  to  lend  money 
to  its  shareholders  on  the  basis  of  first  liens 
upon  real  estate,  or  upon  the  shares  of  the 
capital  stock  of  the  association,  or  upon  ei- 
ther or  both  of  such  securities,  or  upon  such 
other  securities  as  by  the  by-laws  provided  or 
by  tbe  board  of  directors  determined;  and 
do  all  other  things  authorized  to  be  done 
by  corporations  known  as  building  and  loan 
associations;  and  also  to  do  all  things  and 
possess  all  other  powers-  and  privileges  as 
may  hereafter  be  authorized  by  law."  The 
capital  stock  was  increased  to  $10,000,000, 
each  share  being  of  tbe  par  value  of  $100. 

From  certain  sections  of  the  statutes  of  the 
state  of  Colorado  Introduced  In  evidence.  It 
appears  that  It  was  provided  by  the  laws  of 
that  state  as  follows:  "That  all  associations 
organized  under  the  general  incorporation 
laws  of  this  state,  for  the  puriwse  of  accumu- 
lation and  loan  of  funds,  the  erection  of 
buildings,  the  acquiring  of  homes,  and  the 
purchase,  lease  and  sale  of  real  estate  for  the 
mutual  benefit  of  its  members,  shall  be  iter- 
mitted  to  conduct  such  business  with  Its 
members,  exclusively,  and  may  receive  mon- 
ey In  payment  for  its  shares  of  stock  in  sucb 
manner  and  upon  such  terms  as  are  prescrib- 
ed by  its  by-laws;  may  receive  money  on  loan 
or  on  deposit,  and  may  lend  money  to  its 
members  upon  tbe  stock  of  such  corporation, 
upon  real  estate  or  upon  sucb  other  security 
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as  by  the  by-laws  provided,  or  by  the  board 
of  directors  determined;  and  all  contracts 
between  such  companies  and  their  members 
shall  be  deemed  valid  and  binding  in  law." 
Mills'  Ann.  St.  Colo,  i  279. 

The  next  succeeding  section  of  the  Colorado 
statutes  (section  280)  provided  that  the  shares 
of  stock  of  such  a  corporation  shall  not  be 
more  than  $'MQ  each,  installments  of  which 
stock  shall  be  paid  at  such  time  and  at  such 
place  as  the  by-laws  shall  appoint;  "every 
share  of  stock  shall  be  subject  to  a  lien  for 
the  payment  of  unpaid  installments  and  oth- 
er charges  Incurred  thereon  under  the  provi- 
sions of  the  charter  and  by-laws,  and  the  by- 
laws may  prescribe  the  form  and  manner  of 
enforcing  such  lien.  New  shares  of  stock 
may  be  issued  in  lieu  of  the  shares  withdrawn 
or  forfeited;  the  stock  may  be  issued  In  one 
or  successive  series,  in  such  amounts  as  the 
articles  of  incorporation  or  the  board  of  di- 
rectors may  determine,  and  any  shareholder 
wishing  to  withdraw  from  said  corporation 
shall  have  power  to  do  so  by  giving  thirty 
days'  notice  of  his  or  her  Intention  to  with- 
draw, when  he  or  she  shall  be  entitled  to  re- 
ceive the  amount  provided  by  the  by-laws  or 
determined  by  the  board  of  directors,  less  ail 
fines  and  other  charges:  provided,  that  at  no 
time  shall  more  than  one-half  of  the  funds 
in  the  treasuiT  of  the  corporation  be  applica- 
ble to  the  demands  of  withdrawing  share- 
holders, without  the  consent  of  the  board  of 
directors,  and  that  no  shareholder  shall  be 
entitled  to  withdraw  whose  stcck  is  held 
in  pledge  for  security." 

Provision  Is  made  for  the  liquidation  of  the 
stock  of  deceased  shareholders  (section  281), 
and  by  section  282  It  is  provided  that  "shares 
of  stock  upon  which  a  loan  has  been  made 
may  be. paid  in  full  by  the  borrower  In  such 
manner  and  upon  such  terms  as  provided  in 
the  by-laws;  and  when  so  paid  such  share 
or  shares  of  stock  may  be  cancelled  and  such 
Indebtedness  liquidated,  to  the  amount  in 
value  of  said  share  or  shares  of  stock  so 
paid." 

Section  2253  of  the  Colorado  statutes  on 
the  subject  of  interest  was  also  Introduced 
in  evidence,  viz.:  "The  parties  to  any  bond, 
bill  or  promissory  note,  or  other  Instrument 
of  writing,  may  stipulate  therein  for  the  pay- 
ment of  a  greater  or  higher  rate  of  interest 
than  eight  per  centum  per  annum,  and  any 
such  stipulation  may  be  enforced  In  any 
court  of  competent  jurisdiction  in  the  state." 

The  by-laws  of  the  association  were  put 
in  evidence,  and  from  them  we  find  the  fol- 
lowing provisions,  among  others: 

"Article  I. 

"Section  1.  Any  person,  male  or  female, 
may  become  a  member  of  the  Fidelity  Build- 
ing and  Loan  Association  by  subscribing  for, 
or  in  any  manner  becoming  the  legal  holder 
of  one  or  more  of  the  shares  of  stock  issued 
by  tl'%  association. 


"Sec.  2.  Every  stockholder  shall  enjoy  ail 
the  rights  and  privileges  of  membership  for 
and  during  the  period  such  share  or  shares 
shall  remain  in  force. ' 

"Article  II. 

"Section  ].  Monthly  Payment  Stocks.  The 
board  of  directors  may,  from  time  to  time 
provide  by  resolution  for  the  issue  of  such 
monthly  payments  and  other  shares  to  be 
paid  for  in  regular  periodical  installments  as 
they  shall  find  best  Intended  to  advance  the 
interests  of  the  association.  All  certificates 
for  shares  of  stock  issued  under  the  provi- 
sions of  this  section  shall  contain  a  brief 
statement  of  the  terms  of  issue  and  of  the 
withdrawal  value  at  any  time  before,  as  well 
as  at  the  period  of  maturity.  All  such  stock 
shall  be  deemed  fully  matured  when  the  cred- 
its thereto,  with  earnings  added,  shall  equal 
the  face  value  of  the  stock." 

"Sec.  3.  Stock  Assigned.  Any  member  may 
sell  and  assign  the  shares  subject  to  the 
lien  of  the  association  for  any  balances  or 
charges  due,  on  the  form  furnished  by  the 
association  therefor,  by  returning  the  certifi- 
cate to  the  association  for  transfer  upon  the 
books  of  the  association,  and  paying  a  trans- 
fer fee  of  $1.00  for  each  certificate.  Provid- 
ed, that  the  borrowers  can  only  transfer  their 
stock  to  a  purchaser  of  the  real  estate  se- 
curing the  loan,  and  provided  further,  that 
no  transfer  will  be  valid  unless  made  on  the 
books  of  the  association." 

"Sec.  5.  Fines.    Should  any  member  fail 
to  make  the  monthly  payments  on  stock  held 
by  him  for  any  month  prior  to  the  tenth  day 
of  month  after  due,  such  member  shall  be 
fined  ten  cents  for  each  share  in  arrears,  and 
I  the  same  for  every  month  thereafter  during 
I  such  delinquency.    Provided   that  all  stock 
I  shall  be  subject  to  a  lien  for  the  payment  of 
I  unpaid  fines,  and  the  same  may  at  any  time 
be  charged  off  against  the  stock  and  deduct- 
ed from  the  credits  thereon." 

"ArUcle  IV. 

"Sec.  2.  Dividends.  All  the  earnings  of  the 
association,  after  paying  Interest,  losses.  If 
any,  in  excess  of  contingent  fund,  and  the 
guarantied  dividends  on  non-participating 
stock,  shall  be  distributed  among  and  credit- 
ed to  the  several  classes  of  participating 
stock,  giving  to  each  share  its  proportionate 
amount  of  the  profits  earned,  taking  into  ac- 
count the  amount  earned  and  standing  to  the 
credit  of  such  stock,  and  the  time  the  asso- 
ciation has  had  the  use  of  the  money. 

"Sec.  3.  Contingent  Fund.  This  fund  shaU 
consist  of  such  money  as  may  be  set  adde 
therefor  out  pf  the  expense  fund;  of  all  ad- 
vance cash  premiums  charged  on  loans,  and 
an  amount  not  to  exceed  one  per  cent,  per 
annum  of  the  amount  of  loans  outstanding, 
as  shall  be  set  aside  by  the  board  of  directors 
as  a  contingent  fund,  to  be  used  to  pay  loss- 
es, if  any,  and  such  bills,  costs,  damages 
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or  liabilities  for  which  the  other  funds  of  the 
nssociation  shall  be  inadequate  or  make  no 
provision. 

"Sec.  4.  Xixpense  Limited.  The  expense 
fund  sliall  consist  of  all  fees  charged  by  the 
association  and  an  amount  equal  to  one  and 
one-fifth  per  cent,  per  annum  of  the  par  val- 
ue of  all  prepaid  and  installment  shares  pay- 
ing sixty-five  cents  or  more  per  share,  and 
of  one  per  cent,  of  the  par  value  of  all  month- 
ly payment  stock  paying  a  less  sum  per 
month  per  share.  Which  annual  expense 
shall  be  chained  in  such  manner  that  each 
share  will  contribute  pro  rata. 

"Article  V. 

"Section  1.  Real  Estate  Loans.  All  mon- 
ey in  the  loan  fund  shall  be  loaned  under  the 
supervision  of  the  board  of  directors  to  those 
meml)ers  offering  ample  real  estate  security 
No  loan  shall  be  made  to  exceed  50  per  cent 
of  the  value  of  the  security  offered.  Every 
member  obtaining  a  loan  shall  hold  and  as- 
sign to  the  association  at  least  one  share  for 
every  $100.00  of  the  loan  granted,  and  shall 
be  required  to  make  the  regular  payments 
thereon  promptly  as  the  same  become  due, 
which  stock  shall  be  held  as  collateral  se- 
curity until  the  loan  Is  paid.  The  maturity 
of  such  stock  shall  cancel  the  loan  and  the 
excess  of  stock  held  by  the  member,  if  any, 
shall  be  paid  to  the  holder  of  the  certificate. 
The  rate  of  interest  shall  be  six  per  cent 
per  annum.  Each  borrower  shall  also  pay 
a  monthly  premium  in  such  amount  as  the 
note  and  mortgage  or  trust  deed  shall  pro- 
vide. The  minimum  rate  of  premium  and 
the  premium  plan  may  from  time  to  time 
be  established  by  the  board  of  directors.  In* 
terest  and  premium  shall  be  due  and  payable 
monthly  in  advance  at  the  home  olBce  of 
assoclatloD,  on  or  Itefore  the  last  day  of  each 
month  from  the  date  of  the  loan  until  fully 
paid.  Loans  shall  be  made  in  the  order  the 
applications  are  filed  with  the  secretary,  pro- 
vided that  the  security  Is  suiBcient.  No  loan 
shall  be  made  unless  approved  by  a  majori- 
ty of  the  board  of  directors." 

"Sec.  3.  The  borrower  shall  comply  .with 
all  rules  and  regulations  required  by  the 
board  of  directors  and  pay  the  expenses  of 
making  the  loan,  tarnish  an  abstract  of  title 
showing  the  lien  of  the  association  to  be  the 
first  and  best  lien  against  the  property,  to- 
gether with  the  certificate  of  the  attorney 
of  the  local  board,  showing  search  of  record 
and  the  condition  of  the  title.  The  member 
shall  pay  all  recording  fees  and  other  neces- 
sary expenses  of  closing  the  loan,  together 
with  a  fee  of  15.00  on  every  loan  less  than 
JSOO.OO  or  of  $10.00  on  every  loan  of  $500.00 
or  more,  for  each  abstract  examined,  to  cover 
cost  of  preparing  papers  and  examining  title 
at  the  home  ofilce.  Provided  that  the  board 
of  directors  may  from  time  to  time  provide 
that  an  advance  cash  premium  in  such  an 
amount  as  they  shall  elect  may  be  charged 


on  all  loans  and  paid  into  the  contingent 
fund." 

"Sec.  5.  Loan  Fines.  Should  a  borrowing 
member  fail  to  meet  the  payments  oflnterest 
or  premium,  a  fine  shall  be  charged  of  ten 
cents  for  every  $100.00  borrowed  per  month, 
for  each  month  during  delinquency. 

"Sec.  6.  Stock  Assigned.  No  borrowing 
member  shall  be  permitted  to  withdraw  the 
shares  assigned  as  collateral  to  the  loan  until 
the  loan  or  advance  shall  have  been  repaid 
to  the  association.  Borrowers  can  only  as- 
sign the  shares  held  by  the  association  as 
collateral,  to  a  purchaser  of  such  shares  and 
of  the  property  securing  the  debt  due  the 
association,  and  no  such  assignment  of  stock 
shall  be  accepted  by  the  association  until 
the  assignee  shall  have  agreed  to  assume  and 
pay  such  Indebtedness  on  the  form  furnished 
by  the  association. 

"Sec.  7.  Foreclosures.  The  Board  of  Di- 
rectors may  at  any  time  after  a  loan  has 
been  in  default  for  one  month  for  non-pay- 
ment of  the  interest  or  premium,  fines  or 
dues,  direct  the  Attorney  to  at  once  com- 
mence proceedings  for  the  collection  of  the 
debt  and  foreclosure  of  the  mortgage  or  trust 
deed  securing  the  same." 

"Article  X. 

"Sec.  6.  The  certificates  and  terms  and  con- 
ditions of  shares  of  this  association,  the  by- 
laws and  applications  for  membership,  with 
the  resolution  of  the  board  of  directors  pro- 
viding the  terms  of  any  stock  Issue,  shall 
form  the  contract.  Provided,  further,  that 
all  executed  papers  connected  with  any  loan 
form  a  part  of  the  contract. 

"Sec.  7.  In  case  of  the  neglect  of  any  bor- 
rower to  insure  the  Improvements  on  proper- 
ty or  pay  taxes  on  realty  pledged  to  this 
association  as  security  for  advances,  the  sec- 
retary may  withdraw  from  the  funds  stand- 
ing to  the  credit  of  the  shares  transferred  as 
security  a  sum  sufficient  to  cover  such  in- 
surance or  taxes  and  the  expense  of  paying 
the  same. 

"Sec.  8.  Payments  to  the  assoclatioo .  shall 
be  applied  first  to  pay  fines,  interest,  pre- 
miums, losses  and  other  charges  past  due, 
if  any;  next,  to  the  payment  of  dues  on 
stock;  .  and,    lastly,   as   advance  payments." 

August  24,  1894,  WUliam  D.  Wrighter,  of 
Sheridan,  In  this  state,  became  the  owner  of 
15  shares  of  monthly  payment  stock  of  said 
defendant  association,  evidenced  by  a  certifi- 
cate of  that  date  numbered  9,446.  The  cer- 
tificate stated  that  said  Wrighter  was  the 
holder  of  the  said  nnmber  of  shares,  and  a 
member  of  said  association.  Under  the  date 
of  September  21,  1894,  said  Wrighter,  by  a 
writing  upon  the  certificate,  or  on  the  back 
thereof,  assigned  and  transferred  all  his 
right,  title,  and  interest  in  said  shares  unto 
Anna  L.  Wrighter.  A  certificate  dated  Au- 
gust 24,  1894,  was  issued  for  the  same  num- 
ber of  shares  to  said  Anna  L.  Wrighter,  and 
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that  certificate  bore  the  same  number  as  tbe 
original  certificate  to  W.  D.  Wrighter.  There 
can  be  no  doubt,  under  the  evidence,  that 
this  certificate  was  issued  in  place  of  and 
as  a  substitute  for  the  certificate  issued  to 
W.  D.  Wrighter,  and  for  the  same  shares; 
and,  although  the  assignment  was  not  ac- 
tually made  according  to  its  date  until  Sep- 
tember 2l8t,  the  new  certificate  was  given 
the  same  date  as  the  one  assigned.  The  as- 
sistant manager  of  the  defendant  association 
testified  that  an  application  in  writing  for 
the  shares  was  originally  made  by  W.  D. 
Wrighter,  and  It  was  admitted  In  evidence  as 
"Defendant's  Exhibit  No.  4,"  but  It  Is  not 
incorjwrated  in  the  record,  doubtless  through 
some  inadvertence.  The  same  witness  testi- 
fied that  the  application  was  accepted,  and  a 
certificate  issued- in  regular  form.  That  cer- 
tificate was  admitted  in  evidence,  and  Is  In 
the  record.  He  further  testified  that  said 
certificate  was  subsequently  transferred  to 
Anna  L.  Wrighter,  and  that  a  new  certificate 
for  the  same  stock  was  issued  to  said  as- 
signee, and  that  document  was  also  admitted 
in  evidence. 

Each  certificate  of  stock  contained  stipu- 
lations pursuant  to  the  by-laws.  The  share- 
holder agreed  to  pay  the  association  50  cents 
per  month  on  every  $100  of  the  face  value 
of  the  certificate  (the  face  value  being  $1,500), 
commencing  with  the  month  after  tbe  date 
of  the  certificate;  and  it  was  provided  that, 
whenever  the  payments  aggregated  $45  per 
share,  no  further  payments  need  be  made, 
except,  however,  that  the  regular  monthly 
payments  were  required  until  maturity  If  the 
shares  should  be  pledged  as  collateral  to  a 
loan,  unless  waived  by  the  board  of  direct- 
ors at  a  regular  meeting.  This  provision, 
doubtless,  bad  reference  to  a  by-law  provi- 
sion as  to  prepaid  stock;  but  It  Is  imma- 
terial to  this  controversy,  since  the  shares 
were  pledged.  It  was  further  provided,  on 
the  face  of  tbe  certificate,  that  a  failure 
to  make  payments  when  due  would  subject 
the  stock  to  a  fine  of  10  cents  per  share  each 
month  during  delinquency;  that  the  shares 
could  be  withdrawn  by  paying  a  reserve 
fee  of  $2.50  per  share  at  any  time  on  30 
days'  notice,  whereupon  the  holder  would  re- 
ceive all  money  paid  on  tbe  stock  (except 
fines),  with  6  per  cent,  interest  if  withdrawn 
within  three  years,  or  with  7  per  cent,  inter- 
est if  withdrawn  within  five  years,  or  with 
8  per' cent,  interest  if  withdrawn  thereafter 
before  the  period  of  maturity,  and  at  ma- 
turity with  full  profits  earned  and  standing 
to  the  credit  of  the  stock.  It  was,  however, 
provided  that  only  one-half  of  the  receipts 
of  the  association  for  any  month  could  be 
used  to  pay  withdrawals  without  the  consent 
of  the  directors.  It  was  also  stipulated  on 
the  face  of  the  certificate  that  the  stock 
might  be  transferred  at  any  time  by  return- 
ing the  certificate  to  the  home  oSlce  for 
transfer  on  the  books  of  the  association,  and 


in  no  other  manner;  and  that  the  certifi- 
cate giving  the  terms  and  conditions  of  the 
shares,  the  by-laws,  and  t'  ^  application  for 
memtiership  constitute  the  contract,  and  that 
all  executed  papers  connected  with  any  loan 
form  part  of  the  contract 

August  27,  1S94,  the  said  Anna  L.  Wright- 
er subscribed  and  made  oath  to  a  paper  en- 
titled "Application  for  Olty  Real  Estate 
Loan."  In  that  instrument  she  applied  to 
the  defendant  association  for  a  loan  of 
$1,500,  as  a  member  of  tbe  association,  to  be 
payable  in  monthly  installments,  and  bear 
interest  and  premiums  as  provided  by  tbe 
rules  and  by-laws  of  the  association.  As  se- 
curity she  agreed  to  assign  15  shares  of  stock 
in  tbe  association,  and  deliver  the  certificate 
to  the  association  to  be  held  as  collateral 
to  the  loan;  and  also  to  give  a  firist  mortgage 
or  trust  deed.  In  satisfactory  form,  on  cer- 
tain real  estate  therein  described,  which  was 
represented  as  occupied  by  tbe  applicant  and 
used  as  a  residence.  It  appears  from  the 
evidence  that  the  application  was  accepted, 
and  Mrs.  Wrighter  received  $1,500  from  the 
association,  and  on  September  26,  1894,  she 
and  her  husband,  William  D.  Wrighter,  exe- 
cuted and  delivered  to  defendant  association 
a  promissory  note  or  contract,  as  follows: 
"$1500.00.  Denver.  Colorado,  Sept  26th, 
1894.  On  or  before  Ten  Tears  after  date. 
We,  promise  to  pay  to  The  Fidelity  Building 
and  Loan  Association,  at  its  principal  office 
In  Denver,  Colorado,  the  sum  of  Fifteen  Hun- 
dred Dollars,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum;  together 
with  a  monthly  premium  on  said  sum  of  sixty 
cents  on  every  hundred  dollars  thereof;  in- 
terest and  premium  l>eing  payable  monthly 
on  the  last  day  of  each  and  every  month 
until  this  note  is  fully  paid.  This  note  is 
given  in  consideration  of  a  loan  made  by  the 
payee  to  the  maker  hereof,  who  is  a  mem- 
ber of  said  Association  and  the  holder  of 
15  (M.  P.)  Shares  of  Stock  In  said  Associa- 
tion, evidenced  by  certificate  No.  9446.  which 
are  hereby  assigned  as  collateral  to  the  said 
loan.  Now  Therefore,  tbe  maker  hereof  cove- 
nants and  agrees  to  pay  the  Interest  and 
premium  upon  said  sum,  and  the  monthly 
payments  upon  said  shares  promptly,  as  the 
same  becomes  due  and  payable  In  Install- 
ments of  not  less  than  Twenty  four  (24.00) 
Dollars  per  month,  payable  In  advance  on 
the  first  day  of  every  month,  commencing 
with  Date  and  hereafter,  until  at  tbe  ma- 
turity of  said  shares  tbe  proceeds  thereof 
shall  be  applied  to  repay  the  loan.  If  any 
Interest  or  premium,  evidenced  by  this  note, 
or  monthly  payment  upon  the  shares  herein 
described,  shall  remain  unpaid  for  sixty 
days  after  the  same  becomes  due  and  paya- 
ble, then  the  principal  sum,  as  evidenced  here- 
by, may  at  onco,  without  notice,  become  due 
and  payable  at  tbe  option  of  said  Associa- 
tion. And  if  any  payment  evidenced  hereby 
Is  not  paid  when  due,  fines  shall  be  added 
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as  provided  by  the  By-laws  of  The  Fidelity 
Building  and  Loan  Association,  aforesaid,  to- 
gether with  all  costs  of  collection,  including 
an  attorney's  fee  of  ten  per  cent.,  If  collect- 
ed by  an  attorney,  foreclosure  proceedings, 
or  by  suit  at  law.  [Signed]  Annie  L. 
Wrighter.  William  D.  Wrlghter."  On  the 
same  date  said  parties  executed  to  the  de- 
fendant association  a  mortgage  covering' the 
premises  in  controversy.  The  mortgage  con- 
■  tains  a  provision  authorizing  foreclosure  at 
public  sale  in  case  of  default;  and  out  of 
the  proceeds  the  association  is  authorized  to 
retain  the  principal,  premium,  and  interest, 
costs  and  expenses  of  sale,  and  an  attorney 
fee  of  5100;  and  said  attorney  fee.  It  Is 
provided,  shall  be  taxed  as  costs  In  any  pro- 
ceeding In  equity  to  foreclose  the  mortgage. 
The  cause  was  tried  to  the  court  in  Feb- 
mary,  1901,  and  a  decree  was  entered  March 
11,  1901,  by  which  the  court  found  upon  the 
facts  substantially  as  follows:  That  Annie  L. 
Wrlghter  was  the  owner  in  fee  simple  of  the 
real  estate  in  question  on  September  26,  1894, 
and  that  she,  with  William  D.  Wrlghter,  on 
that  date  made,  executed,  and  delivered  to  the 
defendant  association  the  note  and  mortgage 
aforesaid.  That  prior  thereto  said  Annie  L. 
Wrlghter  made  application  to  the  association 
for  a  loan,  and  that  the  entire  contract  in 
evidence  between  her  and  the  association  was 
solely  a  contract  of  loan,  and  that  thereby  the 
association  agreed  to  loan  said  money  to  her 
at  the  rate  of  0  per  cent,  per  annum.  That 
the  association  pretended  to  Issue  to  her  16 
shares  of  stock,  but  that  they  were  solely  the 
means  to  seeing  the  loan,  and  that  the  said 
stock  was  at  all  times  in  the  possession  of 
the  association,  and  was  never  delivered  to 
her,  and  was  at  all  times  the  property  of  the 
association,  and  that  the  premium  bid  was 
(or  the  sole  purpose  of  securing  the  loan. 
That  prior  to  the  loan  William  D.  Wrighter 
bad  applied  for  membership  in  the  associa- 
tion, and  obtained  a  certificate  for  16  shares 
of  stock,  which  was  assigned  by  him  to  his 
wife,  and  a  new  certificate  Issued  In  her 
name;  said  stock  providing  for  the  payment 
of  60  cents  per  share.  In  addition  to  payments 
of  interest  and  premium,  making'  a  total 
monthly  payment  of  $24.  That  the  aggre- 
gate of  all  payments  made  by  said  Annie  L. 
Wrighter  prior  to  August  15,  1899,  was 
^,47S.S0.  That  said  loan,  with  Interest  at 
U  per  cent,  per  annum  to  date  of  decree, 
amounts  to  $2,085,  to  which  should  be  added 
$14  paid  by  the  association  for  Insurance,  and 
«8  Interest  thereon  $2.30.  That  the  plaintiff 
the  Bank  of  Commerce  purchased  the  prop- 
erty from  said  Annie  L.  Wrighter  and  hus- 
band February  20,  1900,  and  has  since  been 
the  owner  of  the  same.  The  fact  of  tender 
of  1750,  April  19, 1900,  Is  found,  and  also  that 
before  the  introduction  of  any  evidence  in  the 
case  the  plaintiff  tendeied  $1,200,  and  offered 
to  pay  all  costs  up  to  that  time  In  full  settle- 
ment, and  the  delivery  to  the  plaintiff  of  the 
stock  pretended  to  be  Issued,  which  tender 


was  refused.  That  the  stock  so  held  by  the 
association  and  belonging  to  it  Is  of  the 
value  of  $540,  and  that  the  $750  tendered  ex- 
ceeds the  sum  actually  due  to  the  defendant. 
As  conclusions  of  law  the  court  found  that 
the  application  for  loan,  Issuance  of  stock, 
premium,  and  Interest  constitute  a  transac- 
tion of  loaning  money;  that  Annie  L.  and 
William  D.  Wrlghter  are  entitled  to  credit  for 
all  payments  made  by  them,  either  as  so- 
called  "stock  payments,"  premium,  or  Inter- 
est, allowing  the  association  6  per  cent,  per 
annum  interest  on  said  loan;  and  that  credit 
should  be  given  for  interest  on  monthly  pay- 
ments, except  on  the  interest  payments,  for 
the  average  time  the  same  have  been  paid. 
That  the  claims  advanced  by  the  association 
are  unconscionable  and  iueqt^table.  That  the 
plaintiff  is  entitled  to  redeem  from  the  mort- 
gage Hen,  and,  having  tendered  $750,  the  as- 
sociation is  entitled  to  Judgment  against 
plaintiff  for  that  sum,  and  Is  entitled  to  re- 
tain the  stock  and  Its  value  of  $540.  Judg- 
ment was  thereupon  rendered  In  favor  of  the 
association  for  said  sum  of  $760  against  the 
bank,  said  sum  having  been  deposited  In 
court;  and  the  association  was  authorized  to 
receive  it  upon  receipting  In  fall  In  discbarge 
of  the  judgment.  It  was  further  ordered  that, 
upon  failure  of  the  association  to  accept  the 
said  sum  and  satisfy  the  Judgment  and  dis- 
charge the  mortgage,  the  clerk  of  court 
should  as  special  master  release  the  mort- 
gage, and  the  decree  should  btand  as  a  full 
satisfaction  of  the  Judgment.  Exceptions 
were  reserved  to  the  findings  both  of  law  and 
fact  and  to  the  decree,  and  the  case  is  brought 
here  by -the  association  on  error. 

On  tiie  trial  of  the  case  two  witnesses  only 
were  examined.  B.  F.  Perkins,  president  of 
the  plaintiff  bank,  testified  In  behalf  of  the 
plaintiff,  and  Charles  T.  Springer,  assistant 
manager  of  the  defendant  assoclati<»,  testi- 
fied In  its  behalf.  The  testimony  of  Mr.  Per- 
kins was  largely  confined  to  proof  of  the  own- 
ership of  the  premises  by  the  plaintiff,  and 
the  making  of  the  tender  of  $760  in  April, 
1900.  He  testified  that  although  the  deed 
conveying  the  property  to  the  bank  bears 
date  February  20,  1900,  It  was  not  delivered 
until  some  time  in  April.  The  deed  contains 
the  following  covenant,  among  others:  "and 
that  they  [the  premises]  are  free  from  all  In- 
cumbrances whatsoever,  except  a  mortgage 
of  $1,!>00,  to  the  Fidelity  Savings  Associa- 
tion of  Denver,  Colorado,  on  which  about 
one-half  (%)  of  the  principal  has  been  paid." 
The  association  was  not  a  party  to  that  deed. 
The  witness  stated,  in  regard  to  the  tender, 
that  shortly  after  the  delivery  of  the  deed  he 
authorized  a  bank  In  Denver  to  make  a  legal 
tender  to  the  association  of  $750,  being  the 
balance  of  the  principal  of  the  loan,  as  he 
understood  from  the  deed,  and  that  the  ten- 
der was  rejected.  He  also  stated  that  prior 
to  the  conveyance  to  the  bank  there  had  been 
paid  on  the  mortgage  $1,478.30,  but  it  ap- 
peared that  his  testimony  on  that  subject 
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was  merely  his  understanding  based  upon 
wliat  tlie  representative  of  tlie  association 
had  said;  and  tie  admitted  on  cross-examina- 
tion tliat  be  understood  said  amount  to  be  the 
total  sum  paid,  and  would  not  say  that  the 
representative  had  declared  the  entire  amount 
to  have  been  paid  on  the  mortgage.  It  clearly 
appeared  that  as  to  payments  he  did  not  tes- 
tify, nor  claim  to  do  so,  from  personal  knowl- 
edge. 

The  bill  of  exceptions  contains  the  follow- 
ing statement  concerning  the  tender  made  in 
court  before  the  Introduction  of  evidence: 
"The  plaintiff  banlc  tenders  the  sum  of  $1,200 
to  the  Fidelity  Savings  Association,  and  of- 
fers to  pay  the  costs  of  the  action,  but  not 
including  attorney's  fees,  which  tender  is  re- 
fused by  the  defendant  association."  Mr. 
Springer,  testifying  as  a  witness  for  the 
defendant,  identified  the  various  documents 
introduced  in  evidence  for  the  defense,  and 
testified  that  Mr.  Wrighter  had  applied  for 
membership;  that  a  certificate  of  stock  for 
15  shares  was  issued  to  him;  tliat  the  same 
was  by  him  assigned  to  his  wife,  and  a  new 
certificate  for  the  same  shares  issued  to  her; 
that  she  afterwards  applied  for  a  loan,  and 
tliat  the  same  was  made  in  the  sum  of  $1,500, 
for  which  the  note  and  mortgage  aforesaid 
were  taken;  that  the  last  payment  thereon 
had  been  made  December  11,  1899,  for  the 
month  of  July,  1899;  that  of  the  monthly 
payments  required,  $7.50  was  applied  to  stock 
dues,  $7.50  to  interest,  and  $9.00  to  premium; 
that  there  had  been  $450  paid  on  account  of 
stock,  and  $975  as  interest  and  premium; 
that  none  of  the  principal  debt  had  been  paid; 
and  that  there  was  due  on  the  note  $1,869.70, 
which  amount  was  arrived  at  by  the  follow- 
ing computation:  Original  loan  $1,500;  in- 
surance paid,  $14;  interest  on  insurance  pay- 
ment, $2.30;  interest  and  premium  unpaid 
for  18  months  from  and  including  August, 
1899,  to  and  including  January,  1901,  $297; 
balance  of  fines  against  the  loan,  $56.40.  The 
witness  further  testified  that  the  withdrawal 
value  of  the  -stock  was  $472.50,  which,  cred- 
ited on  the  note,  would  leave  a  balance  due 
of  $1,397.20.  The  value  of  the  stock  was  ar- 
rived at  by  the  witness  as  follo-yvs:  The  dues 
paid,  $450.  Interest  thereon  at  8  per  cent 
per  annum  up  to  December  11,  1899,  date  of 
last  payment,  $90;  Interest  on  $450,  from 
December  11,  1899,  $42— making  total  interest 
on  stock  payments  $132.  Deducting  fines, 
$72,  and  a  reserve  of  $2.50  per  share,  shows 
the  balance  $472.50.  On  cross-examination 
the  witness  testified  that  the  actual  objects  of 
the  association  were  not  changed  by  the 
amendments  to  its  articles  of  incorporation, 
but  that  it  was  a  building  and  loan  associa- 
tion; that  it  received  subscriptions  to  its 
stock,  and  rcloaned  the  money  to  members, 
and  no  one  could  become  a  borrower  who  was 
not  a  member;  that  Wrighter  agreed  to  pay 
on  the  loan  a  premium  of  60  cents  a  month 
on  each  $100  borrowed,  amounting  to  $9  per 
month,  and  $7.50  per  month  interest,  aggre- 


gating $198  each  year;  and  that  there  bad 
been  paid  for  all  purposes— on  stock,  loan, 
and  fines— $1,478.30.  It  appeared  in  his  di- 
rect examination  that  of  the  $72  loan  fines 
$ir).60  had  been  paid.  The  witness  further 
testified  that  the  stock  was  assigned  as  col- 
lateral. It  appeared  that  the  dividends 
earned  on  the  stock  up  to  the  time  payments 
ceased  amounted  to  $84.75.  With  reference 
to  the  nature  of  the  transaction,  premium, 
etc.,  the  witness  testified  on  cross-examina- 
tion that  the  premium  is  the  amount  which  a 
borrower  in  a  loan  association  Is  willing  to 
bid  for  the  present  use  or  possession  of  the 
value  of  his  shares;  that  be  Is  not  required 
to  pay  the  premium  for  the  use  of  the  money, 
but  that  the  association  gives  him  the  full 
value  of  his  stock  at  once,  although  it  may  be 
10  or  12  years  before  he  would  otherwise  be 
entitled  to  receive  It,  and  he  Is  willing  to 
offset  against  his  dividend  certain  payments 
for  the  privilege  of  getting  the  use  of  tlie 
money:  that  if  the  shareholder  does  not  carry 
his  stock  through  to  the  end  he  receives  In- 
terest upon  surrender  instead  of  dividend. 
It  appeared  further  fr9m  the  testimony  of 
this  witness  that  the  premium  bid  In  this 
case  was  the  minimum  premium  at  that  time. 
The  witness  admitted  on  cross-examination 
that  the  interest  and  premium  Is  paid  for  the 
use  of  the  money,  less  dividends  on  the  stock. 
Interest  was  paid  60  months,  but  not  always 
promptly,  as  required.  It  further  appeared 
that  the  payments,  amounting  to  $1,478.30, 
had  been  applied  as  follows:  To  dues,  $450: 
fines,  $15.60;  commission  items,  $30;  instir- 
ance,  $7;  and  Interest  and  premium,  $975.70. 
The  Insurance  payment  credited  is  explained 
In  this  manner:  The  association  paid  $21 
Insurance,  and  the  debtor  subsequently  r^aid 
$7  on  that  account. 

There  Is  no  conflict  in  the  evidence,  and, 
as  we  are  imabie  to  agree  with  the  trial 
court  in  some  of  the  findings  of  fact,  we 
think  it  proper  in  the  first  place  to  state  our 
views  in  relation  to  them.  The  finding  that 
the  certificate  of  stock  issued  In  the  name 
of  Mrs.  Wrighter  was  never  delivered  to  her, 
and  that  its  issuance  was  a  mere  pretense. 
Is  not  supported  by  the  evidence.  No  wit- 
ness so  testified,  directly  or  Indirectly,  nor 
does  the  evidence  furnish  any  ground  for 
questioning  the  genuineness  of  that  transac- 
tion. It  Is  clear  and  imdispqted  that  Mr. 
Wrighter  applied  for  and  received  a  certifi- 
cate for  15  shares,  and  that  be  assigned  the 
same  to  his  wife,  which  assignment  was  rec- 
ognized and  accepted  by  the  association; 
whereupon  she  clearly  became  the  owner  of 
those  shares.  It  Is  further  conclusively 
shown  that  a  new  certificate  liearing  a  like 
number  was  issued  to  her  for  the  same 
shares;  and  she  recited  the  fact  of  her  own- 
ership of  the  shares,  and  her  membership  in 
the  association,  in  her  >wr!tten  application  for 
the  loan,  as  well  as  In  the  note  signed  by 
her;  and  she  is  not  now  denying  that  the 
certificate  was  issued  and  delivered  to  her. 
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Moreover,  the  plaintiff  bank.  In  Its  petition  _ 
in  thla  case,  alleges  tliat  tbe  "mortgagors 
duly  assigned  to  said  defendant  a  certificate 
of  tbe  sbares  of  stock  of  the  defendant  as- 
sociation. No.  9,446,  to  tbe  said  defendant,  as 
collateral  security  for  said  loan  of  $1,500"; 
and,  further,  that  said  mortgagors  "duly 
transferred  to  tbe  plaintiff  tbe  interest  the 
said  Annie  L.  Wrlgbter  and  William  D. 
Wrigbter  possess  in  said  certificate  of  stock 
In  said  defendant  association,"  and  that  the 
plaintiff  is  ready  and  willing  "to  surrender  to 
the  said  defendant  said  certificate  of  stock 
of  said  defendant  association,  so  held  as 
collateral  by  said  defendant"  These  ad- 
missions of  plalntltTs  pleading  are  in  no  man- 
ner quallfie<i  by  tbe  evidence;  and  it  is  ap- 
parent that  tbe  plaintiff  understood  that  Mrs. 
Wrlghter  was  the  owner  of  tbe  shares,  and 
that  they  were  held  by  the  defendant  as- 
sociation as  collateral  security  under  assign- 
ment for  that  purpose.  The  court  further 
found  that  tbe  association  agreed  to  loan  tbe 
money  at  tbe  rate  of  6  per  cent  interest 
per  annum.  So  far  as  tbe  use  of  the  word 
"Interest"  Is  concerned,  that  is  true.  But 
the  payment,  of  6  pw  cent  interest  was  not 
by  any  means  the  sole  consideration  for  tbe 
loan,  and  tbe  finding  Is  not  supported  by  the 
evidence  If  it  intended  to  cover  the  entire 
contract  In  her  application  Mrs.  Wrlghter 
agreed  not  only  to  pay  Interest,  but  also 
premium,  as  provided  by  the  rules  and  by- 
laws of  tbe  association;  and  tbe  note  con- 
tains a  promise  to  pay  not  only  Interest  at 
the  rate  of  G  per  cent,  per  annum,  but  also  a 
monthly  premium  of  60  cents  on  every  $100 
of  the  loan,  and  to  pay  interest  and  pre- 
mium monthly;  and  that  agreement  is  In 
terms  referred  to  In  tbe  mortgage.  There  is 
absolutely  nothing  In  the  evidence  to  show, 
or  even  tending  to  show,  that  the  contract 
does  not  accurately  express  tbe  agreement 
of  tbe  parties,  nor  Is  there  tbe  slightest  in- 
dication in  the  evidence,  nor  any  claim,  of 
fraud,  deceit  or  misrepresentation.  The  con- 
tract Is  plain  and  unambiguous,  and  no  at- 
tempt was  made  to  dispute  tbe  agreement 
contained  in  tbe  note  or  contract 

Whether  tbe  contract  ought  to  be  enforced 
according  to  Its  terms  is  a  question  that 
awaits  consideration.  But  upon  the  evidence 
It  Is  an  undisputed  fact  that  the  mortgagors 
agreed  to  pay  tbe  prlncii>al  debt,  interest, 
and  premium  provided  In  the  note  and  mort- 
gage. So  far  as  tbe  record  discloses,  the 
debtors  are  not  In  any  way  complaining  of 
the  transaction. 

Again,  we  are  unable  to  find  support  In  the 
evidence  for  tbe  finding  that  the  sbares  of 
stock  were  Issued  solely  as  a  means  to  se- 
cure the  loan.  It  might  be  Inferred  possibly 
that  Mrs.  Wrlgbter  took  an  assignment  of 
her  buaband's  shares  for  tbe  purpose  of  ap- 
plying for  and  obtaining  a  loan;  but  there 
Is  no  evidence  to  that  effect  and  we  do  not 
understand  how  it  can  be  said,  upon  the  evi- 
dence, that  the  shares  would  not  have  been 


taken  or  subscribed  for  bad  a  loan  not  been 
contemplated  by  both  parties.  Certainly  noth- 
ing Is  disclosed  to  show  that,  when  Wrlgbter 
subscribed  for  the  shares,  he  anticipated  mak- 
ing a  loan  either  Immediately  or  at  any  time. 
Whatever  transpired  In  the  way  of  oral  nego- 
tiations between  the  parties  is  not  disclosed. 
While  we  think  1:he  finding  not  sustained  by 
the  evidence,  we  are  not  to  be  understood 
as  holding  that  tbe  rights  of  the  parties 
would  have  been  affected^  had  It  appeared 
that  Mrs.  Wrlghter  subscribed  for  the  shares 
for  the  purpose  solely  of  qualifying  herself 
to  negotiate  a  loan  with  the  association. 

The  district  court,  In  effect,  credited  all 
payments  of  premium  upon  tbe  principal 
debt,  and  allowed  the  creditor  for  the  use  of 
tbe  money  merely  tbe  Interest  at  the  agreed 
rate  of  6  per  cent,  per  annum,  and  disregard- 
ed the  contract  of  the  parties  In  every  other 
particular.  It  Is  evident,  therefore,  in  view 
of  the  facts,  that,  unless  some  legal  or  equi- 
table principle  should  Intervene  to  prevent- 
tbe  enforcement  of  the  contract  made  by  the 
parties,  tbe  Judgment  must  be  reversed  as 
erroneous. 

There  are  a  multitude  of  decisions  emanat- 
ing from  the  courts  of  the  different  states 
covering  a  great -variety  of  questions  grow- 
ing out  of  loaning  transactions  of  building 
and  loan  associations,  and  in  respect  to  many, 
if  not  all,  of  such  questions,  there  is  more 
or  less  conflict  of  authority.  It  Is  Imprac- 
ticable, without  unduly  extitndlng  this  opin- 
ion, to  fully  review  tbe  authorities,  nor  do 
we  deem  it  necessary,  Bin<;e  in  a  majority 
of  cases  tbe  determination  has  been  based 
upon  peculiar  statutory  provisions.  It  may 
be  said  generally  that  by  tbe  clear  weight 
of  authority  the  exaction  of  a  premium  from 
a  member  In  consideration  of  the  privilege 
of  receiving  tbe  par  value  of  his  stock  in 
advance  of  Its  maturity  as  a  loan  or  as  an 
advance,  however  the  transaction  Is  consider- 
ed, Is  upheld,  at  least  when  the  statute  au- 
thorizes It  and  such  a  transaction  Is  more 
usually  held  not  to  be  usurious  when  tbe 
provisions  of  tbe  statute  have  been  complied 
with.  As  tbe  question  of  usury  does  not  en- 
ter into  this  case.  It  Is  not  necessary  to  con- 
sider those  cases  where  tbe  only  or  chief 
question  Involved  was  whether  or  not  the 
contract  was  usurious.  It  is  clear  that  the 
contract  was  not  usurious  under  tbe  laws  of 
Colorado,  and  indeed  It  is  not  suggested  that 
the  contract  violated  the  usury  laws  of  that 
state  or  of  this  state.  There  was  no  usury 
statute  In  this  state  until  tbe  act  of  February 
11,  1805  (Laws  1895,  p.  55,  c.  30),  adopted 
after  the  making  of  the  contract  here  In- 
volved. When  the  note  and  mortgage  in 
question  were  executed,  the  statutes  of  this 
state  on  the  subject  of  interest  provided  that 
any  rate  of  Interest  agreed  upon  between 
parties,  for  the  loan  or  forbearance  of  money, 
goods,  or  things  In  action,  shall  be  valid,  pro- 
vided that  If  such  agreement  be  for  a  higher 
rate  of  interest  tliaa  12  per  cent  per  annum. 
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tbe  same  shall  be  in  writing.  Rev.  St  1887, 
g  1310.  And  tbe  legal  rate  of  interest,  in 
the  absence  of  contract,  was  12  per  cent,  per 
annum.  Id.  $f  1311,  1316.  Hence,  irre- 
spective of  tbe  nature  of  the  premium  agreed 
to  be  paid  to  tbe  association,  but  treating 
it  as  an  extra  interest  charge  for  tbe  use  of 
the  money,  it  is  evident  tliat  it  cannot  be 
held  invalid,  in  the  absence  of  fraud,  deceit, 
or  misrepresentation,  or  some  equitable  rea- 
son rendering  it  .oppressive  and  unjust 

Tbe  premium  demanded  and  received  by  a 
building  association  is  defined  by  Kndlich  as 
follows:  "Tbe  premium  is  a  bonus  charged 
to  a  stoct^bolder  wishing  to  borrow,  for  the 
privilege  of  anticipating  the  ultimate  value 
of  his  stbck,  by  obtaining  the  immediate  use 
of  the  money  his  stocic  will  be  worth  at  the 
winding  up."  Endllch  on  Building  Associa- 
tions, S  399.  And  In  tbe  American  and  Eng- 
lish Encyclopedia  of  Law  tbe  premium  is  said 
to  be  the  amount  charged  a  stockholder  for 
the  privilege  of  receiving  a  loan,  or  the  con- 
ventual difference  between  the  par  value  and 
tbe  present  real  value  of  stock.  Volume  4,  p. 
1067.  The  various  definitions  of  the  term, 
although  differing  slightly  in  language,  seem 
substantially  to  agree.  See  6  Cyc.  147,  and 
cases  cited.  And  tbe  definitions  given  above 
fairly  state  tbe  generally  recognized  charac- 
ter and  purpose  of  the  charge  known  as  "pre- 
mium." Various  methods  are  employed  In 
taking  the  premium  and  determining  tbe 
amount,  depending  upon  the  rules  or  by-laws 
of  the  particular  association,  or  the  statutory 
regulations  under  which  it  operates.  And 
where  the  statute  permits  a  premium  to  be 
charged  or  fixed. in  a  certain  manner,  it  has 
been  held  in  a  number  of  cases  that,  if  the 
statutory  plan  be  not  followed,  the 'contract 
will  be  usurious,  provided  tbe  premium,  add- 
ed to  the  regular  interest  charge,  exceeds  the 
rate  of  interest  allowed  by  law.  One  method 
is  known  as  the  "gross  premium  plan," 
whereby  an  amount  or  a  certain  percentage 
determined  on  is  deducted  from  the  par  value 
of  the  stock  at  the  time  of  the  loan,  and  tbe 
difference  or  balance  is  handed  over  to  the 
borrower.  This  amount  so  deducted  is  often 
determined  by  receiving  bids  from  various 
members  who  are  desh-ous  of  anticipating  the 
value  of  their  stock  by  borrowing  from  the 
association  some  of  its  funds  on  hand.  An- 
other method  is  that  where  the  borrower 
agrees  to  pay  periodically  a  sum  or  percent- 
age in  addition  to  interest  and  the  dues  on 
his  stock;  and  this  is  called  the  "installment 
premium  plan,"  and  is  that  adopted  by  tbe 
parties  In  the  case  at  bar.  It  ifiay  be  conced- 
ed for  the  purposes  of  this  case,  but  without 
deciding  the  question,  that  tbe  premium  thus 
agreed  to  be  paid  in  monthly  installments  is 
to  be  considered  as  increasing  the  interest 
paid  for  the  use  of  the  money.  As  already 
indicated,  this  will  not  invalidate  the  contract 
on  the  ground  of  usury  under  tbe  laws  of  this 
state  or  of  the  state  of  Colorado.  It  is  also 
to  be  observed  that  the  exaction  of  a  premium 


was  not  at  the  time  the  contract  was  entered 
into,  a  violation  of  any  declared  policy  of  this 
state.  The  act  of  March  7,  1800,  In  force 
when  this  loan  was  made,  governing  mutual 
loan  and  buildiug  associations  organized  un- 
der our  laws,  authorized  them  to  collect  from 
members  stated  dues,  fines.  Interest  on  loans, 
,and  premiums  bid  by  members  for  the  right 
of  precedence  In  taking  loans,  as  the  corpora- 
tion by  its  by-laws  might  adopt  Laws  1890, 
p.  46,  c.  29,  §  2.  And  by  an  act  of  January 
10,  1891  (Laws  1890-91,  p.  303,  c.  86),  provi- 
sion was  made  for  authorizing  snch  an  asso- 
ciation organized  under  tbe  laws  of  another 
state  or  government  to  do  business  In.  this 
state;  and  no  complaint  is  made  on  this  rec- 
ord of  any  violation  of,  or  failure  to  comply 
with,  that  statute  on  the  part  of  tbe  plaintiff 
in  error  here, 

.But  the  chief  contention  In  behalf  of  de- 
fendant in  error  is  that  the  contract  is  ineq- 
uitable and  unconscionable,  and  is  so  oppres- 
sive and  unjust  that  a  court  of  equity  will 
not  sanction  Its  enforcement  This  Is  the 
view  adopted  by  the  trial  court;  and  that 
court  expressly  declared  the  contract  to  be 
Inequitable  and  unconscionable.-  The  conclu- 
sion was  evidently  based  upon  the  theory  that 
the  borrower  was  not  in  fact  a  stockholder, 
but  that  tbe  shares  standing  in  her  name  be- 
longed in  reality  to  the  association,  and  that 
the  stock  issue  was  fictitious,  and  a  mere 
subterfuge,  whereby  the  association  was  en- 
abled to  charge  a  premium  in  addition  to  an 
agreed  rate  "of  interest,  and  to  receive  month- 
ly payments  on  the  principal  In  the  way  of 
stock  dues  without  diminishing  In  the  mean- 
time the  amount  of  interest  required  to  be 
paid  monthly;  and  the  court  found  that  the 
transaction  was  simply  one  of  loaning  money. 

We  think  it  quite  immaterial  whether  the 
transaction  consisting  of  the  transfer  to  Mrs. 
Wrighter  of  the  sum  of  $1,500,  and  her  execu- 
tion of  the  note  and  mortgage,  and  assign- 
ment of  her  certificate  of  stock  as  collateral 
security,  is  to  be  considered  as  a  loan  of  mon- 
ey, or  as  an  advance  upon  her  stock  of  its 
par  value  anticipating  its  maturity.  It  may 
be  admitted  that  so  much  of  the  transaction 
is  to  be  considered  as  a  loan  of  money.  See 
Albany  Mut  Bldg.  Ass'n  v.  City  of  Laramie, 
10  Wyo.  64,  65  Pac.  1011.  But  we  are  not 
prepared  to  yield  our  assent  to  tbe  proposition 
that  this  constituted  tbe  entire  transaction 
between  the  parties,  and  that  the  only  rela- 
tion of  Mrs.  Wrighter  to  the  association  was 
or  is  that  of  a  borrower.  Where  tbe  borrow- 
er is  the  owner  of  certain  shares  of  stock  in 
the  association,  although  they  are  assigned 
to  tbe  latter  as  collateral  security  for  the 
loan,  he  sustains  a  dual  relation  to  the  asso- 
ciation, viz.,  that  of  stockholder  and  borrow- 
er. And  this  dual  relation  Is  generally  recog- 
nized by  the  authorities.  Endllch  on  Build- 
ing Associations,  IS  121-125;  Thompson  on 
Bldg.  Associations,  $167;  4  Ency.  L.  <2d  Ed.) 
1057-1058;  6  Cyc.  126.  We  are  aware  that 
In  a  very  few  states  the  courts  have  adopted 
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tbe  theory  that  tbe  assignment  of  tbe^  mem- 
ber's stock  to  the  association  as  collateral 
for  tbe  loan  or  advance  made  to  him  operates 
as  an  absolute  surrender  of  the  same,  and 
terminates  the  relation  of  stockholder.  Bird 
V.  Kendall,  62  S.  C.  178,  40  S.  B.  142;  White 
T.  Mechanics'  Bldg.  Fund  Ass'n,  22  Grat.  233; 
Cason  V.  Seldner,  77  Va.  297;  Overby  v.  Fay- 
etterllle  B.  Assoc,  81  N.  C.  56.  But  this 
view  is  opposed  to  the  great  weight  of  au- 
thority, and  is  not,  in  our  opinion,  the  iogi<^l 
or  reasonable  deduction  from  tbe  contract  be- 
tween the  parties.  Moreover,  it  violates  the 
essential  feature  of  the  building  and  loan  as- 
sociation scheme,  viz.,  that  of  perfect  mutual- 
ity and  equality  of  all  the  members  of  the  as- 
sociation. Referring  to  this  principle  of 
mutuality,  which  Mr.  Endllch  terms  the  "ele- 
mentary working  principle  of  the  building  as- 
sociation scheme,"  that  author  says:  "It  fol- 
lows, with  logical  cogency,  that  whatsoever 
accommodation  any  individual  member  may 
receive,  some  equivalent,  beyond  the  mere 
repayment  of  money,  must  by  him  be  return- 
ed to  the  society,  and  that  In  the  discbarge 
of  his  obligation  he  Is  again  entitled  to  his 
proportionate  share,  by  way  of  relief,  in  the 
advantages  which  may  accrue  to  tbe  society 
from  other  sources.  From  .tills  self-evident 
proposition  flow  all  the  rights,  as  well  as  all 
the  distinctive  obligations,  of  borrowers  Id 
building  associations,  and  It  at  once  defines 
and  settles  the  status  of  such  members  In 
them;  for  that  borrowere  necessarily  remain 
members,  at  least  in  the  sense  of  continuing 
entitled  to  share  In  the  profits  of  the  enter- 
■  prise.  It  is  impossible.  In  practice,  to  deny, 
whatever  may  be  the  theory  held  with  re- 
gard to  this  subject."  ESndlich  on  Bldg. 
Assoc.  {  122.  It  is  to  be  observed,  moreover, 
that  even  In  those  states,  or  at  least  in  some 
of  tbem,  where  the  view  is  maintained  that 
the  relation  of  stockholder  ceases  when  the 
member  becomes  a  borrower,  he  is  not  re- 
leased from  the  obligations  contained  in  his 
contract  of  Indebtedness  to  make  his  regular 
payments  of  stock  dues;  and  tbe  writer  of  a 
later  case  In  South  Carolina  than  that  of  Bird 
V.  Kendall,  supra,  while  accepting  the  doc- 
trine of  that  case,  said  that  he  bad  always  in- 
clined to  the  view  mentioned  In  an  earlier 
case,  that  a  borrowing  stockholder  occupied 
a  dual  relation  as  stockholder  and  borrower, 
and  that,  In  all  settlements  between  borrow- 
ing members  and  tbe  association,  the  duties, 
privileges,  and  liabilities  appertaining  to  each 
relation  should  enter  into  the  settlement,  and 
that  "this  view  would  necessarily  require 
tbe  borrowing  stockholder  to  comply  with 
the  proper  rules  of  the  association;  pay  bis 
proportion  of  the  expenses,  bear  bis  part  of 
the  losses,  and  receive  his  share  of  tbe  prof- 
its." Interstate  B.  &  L.  Assoc,  v.  Holland 
et  al.  (S.  C.)  43  S.  E.  078. 

As  a  necessary  result  of  the  principle  that 
a  borrowing  stockholder  continues  to  be  a 
member  of  the  association,  and  to  be  the  pri- 
mary owner  of  tbe  shares  in  his  name,  the 


prevailing  doctrine  is  that  payments  of  dues 
upon  stock  are  not  Ipso  facto  payments  upon 
the  debt,  and  are  not  to  be  regarded  as  par- 
tial payments  operating  as  a  pro  tanto  reduc- 
tion of  the  mortgage  debt  so  as  to  periodical- 
ly reduce  the  Interest  agreed  to  be  paid. 
Endllch  on  Bldg.  Assoc.  U  385,  477,  et  seq.; 
4  Ency.  L.  1057-1058;  6  Qyc.  154;  Thompson 
on  Bldg.  AsSoc.  $  210.  Such  payments  are,  it 
is  true,  sooner  or  later  to  be  used  toward  the 
extinguishment  of  the  debt,  or,  to  state  tbe 
rule  with  greater  accuracy,  the  borrower  Is 
entitled  to  a  credit  upon  his  indebtedness  of 
the  value  of  his  shares  whenever  he  under- 
takes to  redeem  from  the  mortgage,  to  be  de- 
termined according  to  the  reasonable  rules 
and  by-laws  of  tbe  association;  and  ordinari- 
ly tbe  understanding  and  contract,  as  well 
as  the  expectation,  Is  that  the  stock  pay- 
ments with  accumulated  profits  will  cause^ 
the  stock  ultimately  to  mature  and  equal  in 
value  the  amount  of  the  indebtedness,  where- 
upon the  former  will  be  appropriated  by  the 
association  and  the  debt  become  extinguish- 
ed. 

We  are  aware  that  on  this  question,- also, 
tbe  authorities  are  not  harmonious,  and  that 
some  courts  refuse  not  only  to  recognize  the 
dual  relation  sustained  by  the  borrowing 
member  to  the  association,  but  regard  tbe 
.issuance  of  stock  as  a  mere  fiction,  and  as  a 
subterfuge  adopted  in  an  attempt  to  evade 
the  usury  Ihws,  and  treat  not  only  the  pre- 
mium, but  also  the  stock  dues,  as  a  payment 
upon  the  debt,  and  in  a  few  cases  the  enforce- 
ment of  particular  contracts  has  been  denied 
on  the  ground  that  they  were  oppressive  and ' 
unconscionable.  In  most  of  such  cases  the 
dues  as  well  as  premium  have'  been  regarded 
as  merely  an  expedient  to  collect  exorbitant 
Interest.  Mills  v.  Salisbury  B.  &  L.  Assoc, 
75  N.  C.  292;  Howells  v.  Pacific  States  Sav. 
L.  &  B.  Co.  (Utah)  CO  Pac.  1025,  81  Am. 
St.  Rep.  659;  People's  B.  L.  &  Sav.  Assoc, 
v.  Fowble  <Utah)  53  Pac.  999;  Sawtellc  v. 
North  Am.  Sav.  L.  &  B.  Co.,  14  Utah, 
443,  48  Pac.  211;  Fidelity  Sav.  Assoc  v.  Shea 
(Idaho)  55  Pac  1022;  Pacific  Bldg.  C!o.  v. 
Hill  (Or.)  67  Pac  103,  66  L.  E.  A.  163,  91 
Am.^  St.  Rep.  477;  Hale  v.  Stenger,  22  Wash. 
516,  61  Pac  156;  U.  S.  Sav.  &  L.  Co.  v.  Parr, 
26  Wash.  115,  66  Pac.  109.  In  a  majority  of 
these  cases  the  borrower  paid  at  the  outset 
a  premium  of  50  per  cent  of  the  loan,  receiv- 
ing In  money  one-half  of  the  amount  of  his 
note  and  mortgage,  assigning  to  the  asso- 
ciation absolutely  one-half  of  his  shares,  and 
agreeing  to  pay  thereon  the  regular  stock 
dues;  and  there  does  not  seem  to  have 
been  any  showing,  of  specific  fraud,  deceit, 
mistake,  or  misrepresentation.  The  same 
conclusion  was  reached  in  the  federal  court 
for  the'  District  of  Oregon  in  the  case  of 
Pacific  States  Sav.  L.  &  B.  Co.  v.  Green  (C. 
C.)  114  Fed.  412.  But  the  Judgment  was  re- 
versed In  the  Circuit  Court  of  Appeals  (123 
Fed.  43),  and  that  court,  in  referring  to  the 
theory  of  the  trial  court  that  the  transac- 
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tion  was  one  of  loan  and  nothing  else,  and 
that  In  equity  the  association  can  be  permit- 
ted to  receive  only  Its  loan  and  interest,  and 
cannot  collect  installments  or  premiums  re- 
quired to  be  paid  in  order  merely  to  qualify 
the  debtor  to  borrow  money  from  the  asso- 
clatloni  said:  "This  theory  has  been  sus- 
tained in  some  of  the  decisions  in  the  state 
courts  cited  by  appellees,  notably  in  Utah, 
in  Washington,  and  in  Oregon  [citing  the 
cases].  But  the  objection  to  it  is  that  the 
courts,  In  order  to  sustain  this  view,  ignore 
the  contract  freely  and  voluntarily  entered 
into  by  the  parties,  with  full  knowledge  of 
all  the  conditions  that  might  arise  if  the 
Interest  and  premiums  were  not  promptly 
paid,  and  make  a  new  contract  of  a  differ- 
ent character  between  the  parties."  And  In 
the  course  of  the  opinion  the  court  said 
further:  "Whether  the  association  offers  a 
•good  and  safe  investment  to  all  of  its  sub- 
'scribers  is  a  question  not  here  necessary  to 
discuss.  Enough  has  been  shown  to  make 
it  cleai"  that  the  borrower  investigated  the 
business  methods  of  the  association,  and 
with  full  knowledge  thereof  executed  the  con- 
tract, and,  in  the  absence  of  any  fraud,  mis- 
representation, deceit,  mistake,  or  undue  in- 
fluence, ought  to  be  bound  by  it,  because 
without  such  a  showing  a  court  of  equity 
ought  not  to  disregard  the  contract  which 
the  parties  deliberately  made,  and  make  a 
new  contract  for  them." 

In  the  case  of  United  States  Sav.  &  L.  Co. 
V.  Shain  (N.  D.)  77  N.  W.  1006,  the  Supreme 
Court  of  North  Dakota  had  occasion  to  con- 
sider several  questions  arising  out  of  a  build- 
ing association  contract.  The  association 
was  a  Minnesota  corporation.  The  borrower 
took  a  loan  of  $1,500,  agreeing  to  take  30 
shares  of  stock,  and  continue  the  monthly 
payments  thereon  until  the  stock  should  ma- 
ture or  the  loan  be  paid,  and  to  pay  a 
premium  of  50  per  cent,  of  said  shares,  and 
assign  15  shares  to  the  association  as  col- 
l.aterai.  It  was  urged  tliat  the  contract  was 
usurious  and  unjust.  On  that  subject  the 
court  said:  "It  is  urged  by  counsel,  and  has 
sometimes  been  held,  that  every  payment 
on  account  of  stock  must  be  treated  as  a 
payment,  pro  tanto,  of  the  money  loaned,  and 
the  principal  must  be  reduced  by  the  amount 
of  such  payment,  and  the  principal  would 
thus  grow  less  from  month  to  month,  until 
towards  the  end  it  would  be  reduced  to  a  very 
small  sum,  and  finally  to  one  month's  pay- 
ment; and,  as  the  monthly  interest  payments 
remain  the  same,  it  is  claimed  that  the  rate 
of  interest  becomes  enormously  usurious, 
amounting  towards  the  close  of  the  term  to 
several  hundred  per  cent.,  and  it  is  claimed 
that  this  makes  the  contract  not  only  usuri- 
ous, but  so  harsh,  exacting,  and  unjust  that  a 
court  of  equity  should  relieve  from  it.  In 
our  Judgment,  this  view  entirely  excludes  the 
fact  that  all  money  that  is  paid  into  the 
treasury  of  the  corporation  upon  stock  in- 
stallments is,  in  theory  at  least,  and  gener- 


ally in  practice,  immediately  advanced  to 
other  borrowing  stock  subscribers,  at  the 
same  rate  of  interest,  and  at  a  large  pre- 
mium, thus  tending  at  once  to  increase  the 
value  of  the  stock  of  the  member  who  pays 
the  money  into  the  treasury,  or,  in  other 
words,  hasten  the  day  when  payments  on  ac- 
count of  stock  subscriptions  can  cease.  In 
this  manner  every  member  receives  a  profit 
upon  the  money  he  pays  upon  stock  install- 
ments. Now,  a  man  cannot  use  his  money 
to  pay  his  debts,  and  yet  use  it  to  bring  a 
profit  to  himself.  The  two  things  emlK>dy  a 
contradiction.  The  stockholder  in  a  building 
and  loan  association  who  insists  upon  hav- 
ing his  stock  installment  payments  applied 
at  once  in  reduction  of  the  amount  advanced 
to  him  must,  in  fairness,  renounce  all  claims 
to  share  in  the  profits  of  the  association.  Bbt 
that  is  contrary  to  the  whole  theory  and 
spirit  of  building  and  loan  associations,  and 
directly  opposed  to  the  intentions  of  all  par- 
ties who  become  members.  And  these  re- 
marks suggest  another  thought,  tlmt  answers 
respondent's  contention  that  the  payment  of 
the  large  premium  renders  the  contract  harsh 
and  oppressive.  If  any  subscriber  suffers 
unduly  in  consequence  of  the  premium  he 
pays,  it  is  because  his  necessities  are  such 
that  he  is  willing  to  pay  a  larger  premium 
than  other  subscribers  pay.  If  all  subscrib- 
ers pay  the  same  premium,  and  all  the  money 
paid  in  be  kept  continually  loaned,  then  there 
can  be  n'o  hardship,  however  great  the  pre- 
mium may  be;  and  herein  we  find  the  causes 
that  operated  upon  the  legislative  mind,  and 
induced  it  to  declare  that  no  amount  of 
premium  paid  should  render  the  contract 
usurious." 

In  Cover  v.  Merc.  Mnt.  B.  &  L.  Assoc.,  93 
Mo.  App.  302,  it  was  held,  in  view  of  a 
statute  which  permitted  the  collection  of 
premiums  by  building  and  loan  associations, 
that  a  charge  of  40  cents  pei*  $100  as  pre- 
miums in  addition  to  Interest  at  the  rate  of 
TVs  per  cent,  is  not  so  extreme  as  to  be  call- 
ed extortionate  or  unconscionable,  considering 
the  object  of  such  associations  and  the  dis- 
posal of  the  profits  thereof  for  the  benefit  of 
the  borrowing  member.  • 

An  interesting  and  instructive  case  arose 
in  West  Virginia,  where  an  association  in- 
corporated under  the  laws  of  the  state  of 
Michigan  was  a  party,  and  against  whom  a 
decree  was  sought  restraining  the  sale  un- ' 
der  mortgage  of  certain  real  estate  to  satisfy 
the  amount  claimed  to  be  due  upon  a  loan. 
The  question  involved  was  the  right  of  the 
association  to  recover  the  full  amount  con- 
tracted to  be  paid.  The  statutes  of  West 
"Virginia  permitted  foreign  associations  to  do 
business  in  that  state  upon  compliance  with 
certain  statutory  provisions,  and  they  were 
then  expressly  given  the  same  rights,  and 
made  subject  to  the  same  regulations  and 
restrictions,  as  similar  domestic  corporations. 
Such  associations  were  authorized  to  charge 
and  collect  premiums  in  addition  to  interest 
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without  being  subject  to  tbe  laws  against 
nsury,  but  the  premium  wag  required  to  be 
a  fixed  6um,  and  as  thus  fixed  It  mlgbt  be 
made  payable  in  periodical  Installments  or 
deducted  in  advance.  Tbe  by-laws  of  the 
Micliigau  association,  however,  without  bas- 
ing it  on  a  fixed  total  amount,  provided  for 
a  monthly  payment  of  premium  until  the  ma- 
turity of  the  shares  or  the  repayment  of  the 
k>an;  and  the  court  held  that  this  plan  so 
differed  from  the  scheme  allowed  by  law 
that  it  was  not  excepted  from  the  usury  stat- 
ute. The  borrowing  shareholder  had  paid 
$220  interest  and  $240  premium.  The  court, 
however,  said  that,  while  the  contract  could 
not  be  enforced  according  to  its  terms  be- 
cause It  did  not  follow  the  statutory  regula- 
tions, it  was  not  60  unenforceable  because  of 
any  want  of  equity  between  the  borrower 
and  investor,  which  was  perhaps  no  greater 
than  might  occur  in  an  association  conform- 
ing to  the  statute,  and  they  set  no  limit  upon 
the  ratio  between  dues  and  premium,  from 
which  the  inequitable  result  flows;  nor  be- 
cause under  the  contract  tbe  amovmt  due 
was  far  beyond  tbe  amount  borrowed,  an  in- 
evitable result,  the  court  says,  in  every  build- 
ing association  contract  where  default  con- 
tinues for  a  long  time;  nor  because  of  any 
Improper  motives  on  the  part  of  tbe  associa- 
tion, as  there  was  not  a  scintilla  of  evidence 
of  that  nature.  Floyd  v.  National  L.  &  Inv. 
Ck>.  CW.  Va;)  38  S.  E.  653,  54  L.  E.  A.  536,  87 
Am.  St  Bep.  805. 

The  case  of  Houser  v.  Hermann  Bldg.  As- 
soc., 41  Pa.  476,  is  cited  by  defendants  in 
error  as  supporting  tbe  judgment  in  this  case. 
But  the  decision  in  that  case  holding  the 
premium  uncollectible  was  based  solely  upon 
a  violation  of  the  statutes  against  usury. 
Under  later  statutes  authorizing  tbe  char- 
ging of  premiums  by  building  associations 
sucb  contracts  have  uniformly  been  upheld 
and  enforced  in  Pennsylvania.'  And  In  one 
case  the  premlimi  enforced  was  52  per  cent 
of  the  loan.  There  Is  no  support  in  the  Penn- 
sylvania authorities  for  disregarding  the  con- 
tract where  it  is  not  usurious,  nor  for  holding 
It  unconscionable  and  Inequitable  where  It 
Is  not  prohibited  by  statute.  In  that  state, 
also.  It  is  well  settled  that  stock  payments 
are  not  ipso  facto  payments  upon  the  debt 
Watkins  v.  Building  &  U  Assoc,  97  Pa.  514; 
Link  V.  Building  Assoc,  89  Pa.  15;  Bennett 
V.  Building  &  L.  Assoc,  177  Pa.  233,  35  Atl. 
684,  34  L.  R.  A.  595,  55  Am.  St  Rep.  723. 

The  Nebraska  case  of  Randall  r.  National 
B.  U  &  Pro.  Union,  42  Neb.  809,  60  N.  W. 
1019,  29  L.  B>  A.  133,  Is  occasionally  cited 
as  an  authority  against  the  validity  of  these 
contracts.  But  it  is  evident  espedally  from 
the  more  recent  decisionB  in  that  state,  that 
tbe  case  has  been  misunderstood.  Tet  in 
that  case  the  court  apparently  approves  tbe ' 
doctrine  that  payment  of  dues  are  not  Ipso 
facto  payments  upon  the  mortgage  debt  so 
as  to  extinguish  the  same  pro  tanto.  In  Liv- 
ingston li.  *  B.  Assoc  T.  Drummond,  49  Neb. 


200,  68  N.  W.  375,  It  was  beld  that  Interest 
might  be  reserved  at  tbe  highest  rate  par> 
mitted  by  law  on  tbe  face  of  the  loan,  al- 
though a  premium  was  deducted  from  that 
amount  and  the  difference  only  paid  to  tbe 
borrower.  In  People's  B.  L  &  Sav.  Assoc  ▼. 
Gilmore  (Neb.)  90  N.  W.  108,  tbe  Judgment  ot 
the  lower  court  was  reversed  where  tbe  stock 
feature  of  tbe  transaction  bad  been  disre- 
garded, and  all  paymente  had  been  credited 
upon  tbe  loan  as  of  tbe  date  they  were  made. 
In  that  case,  and  in  McDowell  t.  Pione« 
Sav.  &  L.  Co.  (Neb.)  00  N.  W.  lU,  where 
the  contract  provided  fof  5  per  cent  annual 
Interest  and  5  per  cent  annual  premium,  the 
following  rules  were  laid  down  for  the  appli- 
cation of  paymente  made  to  a  foreign  asso- 
ciation: "(1)  The  transaction  is  to  be  treat- 
ed as  a  loan,  and  the  borrower  has  the  right 
to  have  the  value  of  bis  stock  applied  to  re- 
duce tbe  indebtedness  of  the  mortgage  If  he 
so  chooses.  (2)  Any  dividends  declared  or 
earned  on  the  stock  will  inure  to  tbe  borrow- 
er's credit  and  this  may  be  credited  on  the 
tnortgage.  (3)  The  stock  is  to  be  taken  aa 
worth  tbe  amount  that  has  been  paid  on  it 
In  absence  of  evidence  as  to  its  actual  value. 

(4)  Payments  made  on  account  of  operating 
expenses  and  flues  belong  to  the  company, 
and  should  not  be  credited  on  the  mortgage. 

(5)  Payments  made  on  tbe  stock  are  not  to 
be  applied  as  paymente  on  the  loan  until 
the  borrower  has  elected  to  have  them  so 
applied,  and  credit  for  the  value  of  the  stock 
should  be  given  at  tbe  time  of  such  election, 
and  not  as  of  the  date  when  tbe  paymente 
were  made.  (6)  Paymente  made  for  premi- 
um and  Interest  if  not  usurious,  are  not  to 
be  credited  on  the  principal  of  the  mortgage 
debt" 

A  Texas  case  is  cited.  But  the  rule  enforc- 
ed In  that  stete  Is  merely  that,  if  the  interest 
and  premium  together  exceed  the  rate  of  in- 
terest allowed  by  law,  it  Is  usurious.  Abbott 
T.  Loan  Assoc,  86  Tex.  467,  25  S.  W.  620. 
And  in  Interstete  B.  &  L.  Assoc  ▼.  Oofortb, 
94  Tex.  259,  59  S.  W.  871,  It  was  held  that 
tbe  monthly  paymente  upon  shares  did  not 
constitute  a  present  payment  of  thi  debt 
and  that  the  contract  was  not  prima  facie 
usurious,  because,  in  addition  to  full  legal  in- 
terest It  provided  for  monthly  paymente  up- 
on the  borrower's  shares  in  the  concern;  such 
plan  being  analogous  to  that  for  discharging 
indebtedness  through  a  sinking  fund,  and  not 
invalid  unless  shown  to  be  a  device  for  evad- 
ing tbe  usury  laws. 

Tbe  case  of  Fidelity  Savings  Association 
T.  Shea  (Idaho)  56  Pac  1022,  Is  much  relied 
on  by  counsel  for  defendant  in  error.  It  was 
held  in  that  case  that  a  similar  contract  was 
nsurious.  That  conclusion  was  reached  by 
not  only  adding  tbe  Interest  and  premium  ' 
together,  for,  as  we  understend  the  case,  the 
sum  so  found  would  not  have  exceeded  the 
rate  authorized  by  the  stetutes  of  Idaho,  but 
the  collection  of  monthly  paymente  on  ac- 
count of  stock  dues  without  reducing  the  la- 
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terest  from  time  to  time  was  held  objection- 
able. In  opposition  to  tbe  very  great  weight 
of  authority  on  that  subject;  and  the  trans- 
action was  treated  as  though  the  borrower 
was  not  the  owner  of  any'  shares  In  the  as- 
sociation. As  already  shown,  we  view  the 
transaction  In  a  different  light. 

The  authorities  are  so  numerous  sustaining 
contracts  of  this  character,  when  not  In  vio- 
lation of  some  positive  usury  statute,  that 
it  would  be  useless  to  attempt  an  exhaustive 
citation  of  the  cases.  The  following  are  cit- 
ed as  fairly  representing  the  prevailing  views 
upon  some  of  the  questions  herein  discussed: 
Bullman  v.  Citizens'  L.  &  B.  Assoc.  (Wis.) 
90  N.  W.  199;  Pac.  States  Sav.  L.  &  B.  Co. 
V.  Green  (O.  O.  A.)  123  Fed.  43;  Post  v. 
Building  &  L.  Assoc,  97  Tenn.  408,  37  S. 
W.  216,  34  L.  R.  A.  201;  Brlggs  v.  Iowa 
S.  &  L.  Assoc,  114  Iowa,  232,  86  N.  W.  320; 
Columbia  B.  &  L.  Assoc,  v.  Junqulst  (C.  C.) 
Ill  Fed.  645;  Manshlp  v.  New  South  B.  & 
L.  Assoc  (C.  C.)  110  Fed.  845;  People's  B. 
&  li.  Assoc.  V.  BUling,  104  Mich.  186,  62  N. 
W.  373;  Cover  v.  B.  &  L.  Assoc,  93  Mo. 
.\pp.  302;  Bedford  v.  Eastern  B.  &  L.  Assoc, 
181  U.  S.  227,  21  Sup.  Ct.  597,  45  L.  Ed.  834; 
McNamara  v.  Oakland  B.  &  L.  Assoc.  (Cal.) 
63  Pac.  670. 

In  Manshlp  v.  B.  &  L.  Association,  supra, 
Judge  Niles,  in  the  course  of  the  opinion, 
says:  "Liberty  to  contract  is  one  of  the  es- 
sential elements  of  freedom,  and  one  of  the 
most  valuable  rights  Incident  to  our  Institu- 
tions, and  It  Is  very  difficult  for  me  to  see 
any  reason  In  law  or  morals  why  a  party 
desiring  to  become  a  member  of  a  building 
and  loan  association  may  not  do  so;  and  If 
he  desires  that  a  part  of  his  contribution 
shall  be  credited  upon  the  amount  borrowed 
by  him,  and  that  a  part  shall  go  to  swell 
the  loan  fund  of  the  association,  to  be  loaned 
to  his  fellow  members  of  the  association, 
and  In  this  way  swell  the  profits  and  Increase 
the  value  of  his  stock  therein,  and  thereby 
hasten  Its  maturity,  I  see  no  reason  why  he 
should  not  be  permitted  to  do  so,  and  why 
his  contract  might  not  be  enforced  according 
to  his  agreement;  and  furthermore  I  fall  to 
see  what  right  the  court,  which  may  be  called 
upon  to  enforce  such  contract,  has  to  ap- 
propriate his  stock  payments  or  his  payments 
of  premiums  In  any  other  way  than  he  agreed 
by  his  contract  that  they  should  be  appropri- 
ated."  . 

We  have  not  specially  considered  the  ques- 
tion whether  the  contract  Is  to  be  governed 
by  the  laws  of  Colorado,  where  the  money 
was  by  the  contract  made  payable,  or  by 
the  laws  of  this  state,  where  enforcement  of 
the  contract  Is  sought,  because  the  question 
has  seemed  to  us  to  be  immaterial,  since.  In 
the  view  we  take  of  the  case,  the  contract 
Is  not  Invalid  under  the  laws  of  either  state. 
It  might  be  said,  however,  that  the  general 
rule  Is  that  contracts  are  to  be  governed  by 
the  la'w  of  the  place  of  perfornjance.  Cen- 
tral Trnst  Co.  V.  Burton,  74  Wis.  329,  43  N. 


W.  141;  Bennett  v.  B.  &  h.  Assoc,  177  Pa. 
233,  35  Atl.  684.  34  L.  R.  A.  595,  55  Am.  St 
Rep.  723;  Bedford  v.  Eastern  B.  &  L.  Assoc, 
ISl  U.  S.  227,  21  Sup.  Ct  597,  45  L.  Ed.  834; 
Manshlp  v.  B.  &  L.  Assoc.  (C.  C.)  110  Fed. 
845.  We  are  not  here  concerned  with  the 
question  whether  the  existence  of  a  fraudu- 
lent purpose  to  evade  the  laws  of  the  forum 
would  alter  the  principle  or  render  It  inap- 
plicable. No  such  purpose  is  disclosed  in 
the  case  at  bar,  nor  did  the  contract  violate 
the  statutes  of  this  state. 

It  Is  perfectly  clear  that,  however  the 
transaction  is  to  be  considered,  it  was  not 
invalid  as  a  violation  of  any  statute  upon  the 
subject  of  Interest  It  remains  to  be  briefly 
considered  whether  its  terms,  upon  a  proper 
interpretation  thereof,  were  so  oppressive  and 
unjust  as  to  render  the  contract  inequitable 
and  unconscionable.  Judge  Story,  in  his  work 
on  Equitable.  Jurisprudence,  said  that  the 
mere  fact  thsjt  a  bargain  ia  a  very  hard  or 
unreasonable  one  is  not  generally  sufficient 
per  se,  to  Induce  courts  of  equity  to  inter- 
fere. But  the  rule  laid  down  by  him  is  that 
if,  upon  tbe  whole  circumstances,  the  con- 
tract appears  to  be  grossly  against  con- 
science, or  grossly  unreasona:ble  and  oppres- 
sive, then  courts  sometimes  interfere  and 
grant  relief,  although  they  are  very  cautions 
of  interfering  unless  upon  very  strong  cir- 
cumstances. They  must  be  of  such  a  nature 
as  naturally  lead  to  the  presumption  of  fraud, 
imposition,  or  undue  influence.  1  Story's 
Eq.  Jur.  §S  244,  331;  Matthews  v.  Crockett's 
Adm'r,  .82  Va.  394;  Phillips  v.  PuUen,  45  N. 
J.  Bq.  5,  16  Atl.  9.  Mrs.  Wrighter  was  a 
stockholder  as  well  as  a  borrower  in  the  as- 
sociation, and  it  is  clear  upon  both  reason 
and  authority  that  her  payments  of  stock 
dues  cannot  be  regarded  as  payments  ipso 
facto  upon  her  indebtedness,  so  as  to  reduce 
it  pro  tanto,  and  permit  the  claim  that  she 
was  required  to  pay  interest  upon  the  orig- 
inal indebtedness  while  it  had  been  largely 
reduced.  Her  payments  for  stock  dues  as 
well  as  all  the  payments  of  all  other  mem- 
bers into  the  same  fund  assisted  to  Increase 
the  value  of  her  stock,  as  contemplated  by 
the  contract  and  the  rules  and  by-laws  of  the 
association.  These  payments,  then,  cannot  be 
treated  In  any  sense  as  Increasing  the  amount 
of  Interest  or  compensation  agreed  to  be  paid 
by  her  for  the  use  of  the  money  loaned.  The 
premium  agreed  to  be  paid  may,  for  the  pur- 
poses of  this  discussion,  be  considered  as  anal- 
ogous to  Interesi,  and.  as  an  additional  com- 
pensation paid  by  her  for  the  use  of  the 
principal  sum.  It  Is  to  be  observed,  how- 
ever, that  there  is  a  clear  conflict  in  the 
authorities  as  to  this  matter,  and  It  is  not 
essential  that  we  pass  directly  upon  the  ques- 
tion. Now,  the  borrower  received  the  face 
of  the  loan,  viz.,  $1,500,  and  agreed  to  pay 
Interest  at  the  rate  of  6  per  cent  per  annum, 
amounting  to  $90  annually,  and  the  further- 
sum  of  00  cents  per  share  monthly,  amounting 
annually  to  the  sum  of  $108,  thus  making  a 
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total  aunual  payment  of  $198,  -which  amounts 
to  131^  per  cent,  upon  the  principal  sum.  It 
seems  to  us,  therefore,  that  the  declaration 
tliat  the  contract  Is  inequitable  and  uncon- 
scionable is  equivalent  to  the  statement  that 
the  exaction  of  ISyk  per  cent,  annual  interest 
upon  a  loan  of  money  was  In  1891  in  this 
state  so  exorbitant  and  oppressive,  and  so 
shocking  to  the  conscience,  as  to  render  the 
transaction  presumptive  evidence  of  fraud, 
Imposition,  or  undue  Inflnence,  and  hence  so 
inequitable  and  unconscionable  that  a  court 
of  equity  should  refuse  to  enforce  It.  A  ju- 
dicial declaration  to  that  effect  from  this 
court  would  hardly  be  warranted  In  view 
of  the  statute  "then  and  for  many  years  In 
force,  establishing  the  legal  rate  of  interest 
upon  contracts  not  in  writing,  and  upon  open 
accounts  and  Judgments,  at  12  per  cent,  per 
annum,  and  declaring  valid  any  rate  of  in- 
terest agreed  upon  In  writing  In  excess  of 
the  legal  rate.  And  It  Is  doubtless  no  exag- 
geration to  say  that,  at  the  time  the  contract 
In  question  was  entered  into,  the  rate  of  In- 
terest charged  in  many  sections  of  this  state, 
upon  money  loaned  in  the  ordinary  manner, 
as  often  exceeded  the  legal  rate,  and  the 
rate  above  specified,  as  otherwise.  The  courts 
Tiave  frequently  enforced  contracts  made  pre- 
vious to  February  11,  1895,  calling  for  higher 
rates  of  Interest  than  13%  per  cent,  per  an- 
num, without  a  suggestion,  so  far  as  we  are 
aware,  that  they  were  Inequitable  or  uncon- 
scionable. In  1805,  after  the  making  of  this 
contract,  the  Legislative  repealed  the  former 
statute  regulating  interest,  and  placed  the 
legal  rate  at  8  per  cent,  per  annum,  but  pro- 
vided that  any  rate  might  be  agreed  upon, 
not  exceeding  12  per  cent,  per  annum,  which 
might  be  taken  yearly,  or  for  any  shorter 
period,  or  in  advance.    Laws  1895,  p.  55,  c. 

In  this  discussion  we  have  considered  the 
■questions  Involved  as  though  the  borrower 
was  here  complaining  of  the  transaction  and 
seeking  relief.  But  that  Is  not  the  case. 
The  complaining  party  was  not  a  party  to 
the  contracts,  and  upon  the  record  has  not 
become  a  party  thereto.  -The  bank  is  the 
grantee  of  the  mortgaged  premises,  taking 
them  subject  to  the  mortgage,  but  It  does  not 
appear  that  it  assumed  or  agreed  to  pay  the 
mortgage  dfebt  so  as  to  render  itself  personal- 
ly liable  therefor.  It  seeks  to  redeem  from 
the  mortgage  as  such  grantee,  but  questions 
the  amount  datmed  to  be  due.  The  general 
rule  seems  to  be  that  the  plea  of  usury  is 
personal  to  the  debtor.  Whether  that  is  the 
rule  to  be  applied  under  our  present  statutes 
tt  is  unnecessary  for  us  to  determine.  But 
many  cases  holding  these  contracts  usurious 
where  the  premium  charged  Is  not  expressly 
Authorized  by  statute  refuse  to  consider  such 
-defense  In  favor  of  any  person  other  than 
the  debtor.  We  have  not  deemed  it  neces- 
«ar7  to  Inquire  Into  the  right  of  the  bank  to 
assail  the  contracts  as  inequitable,  for  the 
reason  that  we  do  not  think  the  contract 


open  to  reasonable  objection  on  that  ground 
by  the  debtors  themselves. 

Counsel  for  defendant  In  error  maintains 
that  at  the  rate  this  debt  has  been  reduced  It 
would  require  many  years  to  discharge  the 
indebtedness,  but  he  omits  any  reference  to 
the  fact  that  for  18  mouths  no  payments  had 
been  made,  while  the  Interest  continued  to 
accumulate,  and,  according  to  the  contract, 
fines  for  the  delinquency  had  been  imposed, 
all  of  which  could  have  beeil  avoided  had 
payments  been  continued  In  compliance  with 
the  contract.  In  any  case  of  a  loan  of  mon- 
ey the  debt  must  be  expected  to  Increase, 
rather  than  diminish,  if  no  payments  are 
made  upon  either  interest  or  principal.  Had 
the  debtora  not  defaulted,  but  liad  they 
promptly  met  their  obligations,  the  fines 
would  have  been  absent,  the  additional  sum 
of  $133  would  have  been  paid  on  the  stock, 
80  that  the  stock  value  subject  to  credit  up- 
on the  debt  would  have  materially  increased, 
and  there  would  have  been  no  unpaid  inter- 
est or  premium. 

This  disposes  of  all  the  material  questions 
except  the  method  of  ascertaining  the  amount 
due.  Before  coming  directly  to  that  ques- 
tion, we  ought  to  state  our  conclusion  as  to 
the  allowance  of  the  fines  charged  by  the  as- 
sociation in  its  statement  of  the  account. 
The  by-laws  provide  that  a  failure  to  make 
monthly  payments  on  stock  for  any  month 
prior  to  the  10th  day  of  the  month  after  due 
shall  subject  the  member  to  a  fine  of  10 
cents  for  each  share  in  arrears,  and  the  same 
for  every  month  thereafter  during  delinquen- 
cy; and  the  certificate  of  stock  contains  a 
similar  provision.  The  by-laws  also  provide 
for  a  fine  of  10  cents  for  every  $100  bwrow- 
ed  per  month  for  each  month  during  delin- 
quency, upon  a  failure  of  a  borrowing  mem- 
ber to  meet  the  payments  of  interest  or  pre- 
mium; and  the  note  provides  that,  if  any 
payment  is  not  paid  when  due,  fines  shall  be 
added  as  provided  by  the  by-laws.  The  mort- 
gage, however,  makes  no  mention  of  fines. 
The  condition  of  that  Instrument  Is,  In  sub- 
stance, that  if  the  parties  of  the  first  part 
shall  pay  or  cause  to  be  paid  unto  the  party 
of  the  second  part  the  sum  of  $1,500  on  or 
before  10  yean  after  date,  with  Interest,  pre- 
mium, and  Installment  of  dues,  as  {>rovided 
by  said  note,  in  monthly  payments,  payable 
on  or  before  the  last  day  of  each  month,  of 
not  less  than  $24,  according  to  the  conditions 
of  said  note,  and  shall  pay  all  taxes  on  the 
property,  and  keep  the  buildings  insured  for 
the  benefit  of  the  said  second  party,  then  the 
mortgage  shall  cease  and  be  null  and  void; 
and  a  subsequent  clause  provides  that  In 
case  any  Installment  of  principal,  or  any  part 
thereof,  or  any  Interest,  premium,  or  Install- 
ment moneys,  or  any  part  thereof,  shall  re- 
main due  and  unpaid  fpr  60  days,  then  the 
whole  principal  sum,  together  with  Interest 
and  premium,  shall,  at  the  option  of  the  sec- 
ond party,  become  due  and  payable  forth- 
with.   In  the  clause  containing  the  power  of 
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sale  it  Is  provided  that  out  of  the  money 
iiriBlng  upon  a  sale  of  the  premises  the  mort- 
gagee may  retain  the  principal,  premium,  and 
Interest,  together  with  costs  and  expenses  of 
^ale,  and  $100  for  attorney,  solicitor,  or  coun- 
uel'fees,  and  that  the  overplus,  if  any,  shall 
be  paid  to  the  mortgagors,  their  heirs  or  as- 
■Igns. 

There  was  no  personal  service  of  process 
ipon  either  Mr.  or  Mrs.  Wrighter,  and  hence 
do  personal  Judgment  is  permissible  against 
<hem  for  any  delinquency.  The  amount 
found  to  be  due  may  be  satisfied  as  far  as 
the  proceeds  will  go  out  of  the  mortgaged 
premises.  The  defendant  in  error  bank  does 
not  seem  to  have  constituted  itself  person- 
ally liable  for  the  indebtedness,  except  pos- 
sibly to  the  extent  of  its  tenders;  but  they 
were  made  to  secure  a  release  of  the  mort- 
t;age.  Hence,  in  this  suit,  the  amount  due  is 
material  only  as  It  determines  the  amount 
for  which  the  mortgage  stands  as  a  lien  up- 
on the  premises  covered  thereby.  The  rule 
is  laid  down  that,  while  accrued  fines  are  an 
essential  part  of  the  liability  of  the  member, 
they  do  not  become  part  of  the  mortgage  debt 
unless  made  so  by  the  mortgage.  Kndllcb 
on  Bldg.  Ass'os,  §  416;  Thompson  ou  Bldg. 
Ass'ns,  §  181;  Bowen  v.  Lincoln  B.  &  L. 
Ass'n,  51  N.  J.  Eq.  272.  28  Atl.  67.  This  con- 
sideration disposes  of  the  item  charged  for 
fines  upon  the  loan  for  defaults  in  payments 
of  interest  and  premium  adversely  to  the  as- 
''sociation,  so  far  as  the  indebtedness  is  se- 
cured by  the  mortgage.  In  regard  to  the  fines 
charged  against  the  stock  for  defaults  in 
payment  of  stock  dues,  the  certificate  pro- 
vides that  upon  withdrawal  the  bolder  shall 
receive  all  money  paid  for  stock  dues  (except 
fines),  with  interest  at  fixed  rates  according 
to  the  time  of  withdrawal— in  this  case  at  8- 
per  cent  per  annum.  And  it  is  provided  in 
the  by-laws  that  all  stock  shall  be  subject 
to  a  lien  for  the  payment  of  unpaid  fines, 
and  that  the  same  may  be  at  any  time  char- 
ged off  against  the  stock,  and  deducted  from 
the  credits  thereon.  Fines  against  the  stock, 
therefore,  if  reasonable,  would  be  allowable 
to  the  association  in  determining  the  with- 
drawal value  of  the  stock.  But  the  only  evi- 
dence in  relation  to  such  fines  is  that  they 
amounted  to  $72.  No  explanation  of  the 
method  employed  in  charging  them,  nor  the 
time  or  times  when  the  defaults  occurred 
and  the  charges  were  made,  is  attempted. 
The  only  defaults  shown  in  the  testimony  are 
in  the  payment  of  the  dues  due  in  July,  1899, 
which  were  not  paid  until  December  follow- 
ing, and  the  entire  failure  to  make  any  pay- 
ments for  dues  accruing  after  July,  1899. 
The  fine  provided  for  is  10  cents  per  month 
on  each  share  during  the  period  of  delin- 
quency. It  is  apparent  that  f  1.50  per  month, 
which  Is  10  cents  per  share  on  15  shares,  will 
not  amount  to  $72  in  IS  months,  which  was 
the  period  of  delinquency  shown  on  the  trial. 
The  courts  uniformly  refuse  to  permit  the  re- 


peated imposition  of  the  same  fine.  Increased 
every  mouth  upon  the  principle  of  arithmeti- 
cal progression.  Endlich,  $  424.  To  support 
these  fines  charged,  there  should  have  been 
some  evidence  to  show  that  defaults  had  oc- 
curred authorizing  their  imposition.  It  Is 
not  enough  for  the  assistant  manager  of  the 
association  to  say  that  they  were  charged. 
Liability  for  such  hues  depends  upon  default 
of  duty  in  paying  dues,  and  the  facts  should 
be  shown  as  a  basis  for  the  liability.  Again, 
in  the  absence  of  such  testimony,  it  is  impos- 
sible for  the  court  to  know  how  they  were 
computed,  and  whether,  as  charged,  they 
were  reasonable,  since  it  \a  impossible  even 
to  determine  that  they  were  computed  at  the 
rate  and  in  the  manner  i)ermitted  by  the  by- 
laws and  in  the  contract  While  it  appears 
that  there  were  defaults  for  18  months  imme- 
diately preceding  the  trial,  the  fines  charge- 
i  able  for  such  defaults  would  amount  only  to 
I  the  sum  of  $27.  But  as  the  charge's  testified. 
\  to  are  not  at  all  explained,  and  it  is  not  even 
stated  that  they  were  charged  for  the  de- 
faults above  named,  we  think  the  charge 
should  not  be  allowed. 

Interest  and  premium  are  recoverable  to 
the  date  of  the  decree,  March  11,  1901.  Ua- 
cer  V.  Intematioual  B.  &  L.  Ass'n  (Ind.  App.) 
63  N.  E.  772;  Union  B.  SfXj.  Ass'n  v.  Masonic 
Hall  Ass'n,  29  N.  J.  Eq.  389;  Cantwell  v. 
Welch  (111.)  68  N.  E.  414.  In  stating  the  ac- 
count therefore,  the  debtors  should  be  char- 
ged the  principal  sum,  $1,500,  with  interest 
and  premium  due  and  unpaid  up  to  March  1, 
1901,  which  amounts  to  $313.50,  being  1» 
months  at  $16.50  per  month;  insurance  paid 
by  the  association,  $14,  and  interest  thereon, 
$2.30.  This  all  amounts  to  $1,829.80.  From 
this  must  be  deducted  a  credit  of  the  with- 
drawal value  of  the  stock.  This  is  shown  by 
the  evidence  to  be  as  follows  at  time  of  trial, 
omitting  fines:  Amount  of  dues  paid,  $450; 
interest  added,  $132— making  $582.  To  this 
should  be  added  one  month's  interest  to  date 
of  decree,  amounting  to  $3,  making  $585. 
Deducting  a  withdrawal  fee  of  $2.50  per 
share,  or  $37.50,  leaves  a  balance  of  $547.50, 
which  constitutes  the  withdrawal  value. 
When  this  amount  is  credited  upon  the  debt 
the  remainder  gives  the  amount  due  at  the 
date  of  decree,  viz.,  $1,282.30.  Neither  of  the 
tenders  made  by  the  defendant  In  error  was 
sufficient  to  cover  the  amoimt  due  at  the  time 
the  tenders  were  made,  and  hence  they  were 
insutUclent  to  throw  the  costs  upon  the  plain- 
tift  in  error.  The  latter  is  also  entitled  to  a 
Judgment  for  $100  as-  an  attorney's  fee,  as 
provided  in  the  mortgage,  in  addition  to  the 
sum  above  named  and  the  other  costs. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  will  be  remanded  with 
directions  to  that  court  to  render  a  Judgment 
of  foreclosure  on  the  cross-petition  of  the 
plaintiff  In  error  (defendant  below)  for  the 
sum  of  $1,282.30,  with  Interest  thereon  at  tbe 
rate  of  8  per  cent  per  annum  from  March  11, 
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1001  (tbe  date  of  the  foraoer  decree),  and  for 
the  further  sum  of  $100  as  an  attorney's  fee 
In  addition  to  the  other  costs. 

CORN,  C.  J.,  and  KNIGHT.  J.,  concur. 

(68  Kan.  44S) 

CITY  OF  WICHITA  et  al.  t.  ROCK  ISLAND 
LUMBER  &  MFG.  CO.  et  al. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 
RES  JUDICATA. 

1.  The  question  of  the  ownership  of  a  f  oud 
garnished,  having  been  once  litigated  and  de- 
termined against  an  interpleading  claimant,  is 
res  adjndicata  as  to  those  who  took  part  in 
the  adjudication,  and  cannot  be  reopened  and 
retried  at  the  instance  of  a  garnishee  who  as- 
serts that  the  fund  in  hand  belongs  to  such  in- 
terpleading claimant. 

(SyUabus  by  the  Court) 

Error  from  District  Court,  Harvey  County; 
M.  P.  Simpson,  Judge. 

Action  by  tbe  Rock  Island  Lumber  &  Man- 
ufacturing Company  and  others  against  tbe 
city  of  Wichita  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

A.  E.  Helm  and  Earl  Blake,  for  plalntifTs  in 
error.  S.  B.  Amidon,  for  defendants  in  er- 
ror. 

CUNNINGHAM,  J.  This  acUon  has  been 
considered  by  this  court  once  before.  It  is 
reported  in  63  Kan.  768,  66  Pac.  1024.  Only 
such  facts  will  herein  be  noted  as  are  neces- 
sary, in  addition  to  those  found  In  the  for- 
mer report,  to  the  full  understanding  of  tbe 
questions  now  raised. 

Tbe  order  of  this  court  in  the  former  case 
was  that  the  judgment  which  the  lower 
court  had  rendered,  discharging  the  bank  as 
garnishee,  be  reversed,  and  farther  proceed- 
ings bad  in  and  about  that  matter.  It  must 
tie  borne  In  mind  that  the  judgment  of  the 
lower  court  had  been  against  the  city's  right 
to  recover  upon  its  interplea.  To  reverse 
this  judgment,  no  action  was  taken,  and  it 
remained  unaffected  by  tbe  former  judg- 
ment of  this  court.  The  case  having  been 
returned  to  be  considered  upon  tbe  issue  be- 
tween the  lumber  company  and  the  bank, 
there  was  tendered  an  amended  answer  on 
behalf  of  the  bank,  and  also  one  on  behalf 
of  the  city,  with  motions  that  the  same  be 
allowed  to  be  filed.  These  motions  were  de- 
nied by  the  court,  and  this  action  Is  now 
relied  upon  as  ground  of  error. 

George  K.  Spencer  and  J.  M.  Furnish,  who, 
with  S.  E.  Jocelyn,  constituted  the  board  of 
police  commissioners  at  the  time  the  mon- 
ey garnished  came  to  the  hands  of  Jocelyn, 
interpleaded,  and  were  permitted  to  file  an 
answer  In  their  own  behalf.  Upon  tbe  trial 
tbe  court  held  the  bank  liable  as  garnishee, 
and  directed  the  application  of  the  funds  in 
its  bands  to  the  payment  of  the  claim  which 
the  lumber  company  has  against  Jocelyn. 
Spencer  and  Furnish  are  here  alleging  this 


as  a  ground  of  error  In  their  own  bel>alf.  So 
far  as  they  are  concerned,  their  answer  dis- 
closes no  right  in  themselves,  either  as  a 
board  or  as  individuals,  to  tbe  fund  in  ques- 
tion. That  answer  disclosed  the  fact  that 
the  board  had  been  dissolved,  and  no  longer 
was  In  existence.  So,  if  it  ever  bad  any 
right  to  the  fund  in  question.  It  certainly  did 
not  at  the  time  of  the  filing  of  their  answer. 
So  far  as  they  are  concerned,  we  need  spend 
no  time  upon  the  question  of  tbe  correctness 
of  the  court's  ruling  against  them.  We  will 
pass,  then,  to  a  discussion  of  the  claimed 
error  on  behalf  of  the  bank  and  of  the  city. 

These  questions  are  necessarily  much  in- 
termingled, and  we  find  it  best  to  discuss, 
them  together.  Upon  the  first  trial  the  issues 
were  formed,  as  between  the  lumber  com- 
pany, the  bank,  and  the  city.  In  the  follow- 
ing manner:  The  bank  had  filed  a  general 
denial;  that  Is,  It  denied  having  any  funds 
whatever  belonging  to  S.  E.  Jocelyn.  Upon 
this  question  tbe  lumber  company  took  is- 
sue. When  the  investigation  of  this  issue 
had  progressed  far  enough  to  show  that  the 
bank  had  funds  on  deposit  belonging  to  S.  E. 
Jocelyn,  the  city  interpleaded,  cla'lming  that 
these  funds  had  been  collected  by  the  board 
of  police  commissioners,  of  which  board  Joce- 
lyn was  president,  and  that  the  same  were 
deposited  by  him  as  president,  and  "were 
and  are  funds  belonging  to  the  city  of  Wichi- 
ta," being  In  the  hands  of  Jocelyn  only  in 
course  of  transmission  to  the  city  treasurer. 
To  this  interplea  the  lumber  company  replied, 
admitting  that  Jocelyn  bad  deposited  the 
funds,  but  denied  that  they  belonged  to  the 
city,  denied  that  they  were  collected  as  a 
fine  for  the  violation  of  an,v  ordinance  of  the 
city,  or  as  license  fees  collected  under  any 
ordinance  of  the  city;  and  averred  that  they 
were  moneys  belonging  to  Jocelyn,  and  sub- 
ject to  garnishment.  After  the  filing  of  this 
interplea  and  answer,  the  bank  replied,  nei- 
ther admitting  nor  denying  that  the  funds  on 
deposit  belonged  to  the  city  of  Wichita;  but 
requested  that  the  city  be  requifed  to  make 
strict  proof  of  the  fact,  in  order  that  the 
bank  might  be  amply  protected  in  tbe  mat- 
ter. It  was  upon  these  issues  tliat  the  for- 
mer judgment  of  the  court  was  entered,  by 
which  it  was  found  that  the  city  was  not  en- 
titled to  the  funds,  and  upon .  which  judg- 
ment was  entered  in  favor  of  the  bank  for 
its  costs.  The  amended  answer  which  tbe 
bank  tendered  denied  its  liability  as  gar- 
nishee, for  the  reason  that  the  funds  in  hand 
were  deposited  by  Jocelyn  as  president  of 
the  police  board,  and  had  been  subject  to  bis 
check;  that  they  belonged  to  the  board  of 
police  commissioners  while  it  was  in  exist- 
ence; that  after  the  former  judgment  in  this 
case  It  had  paid  over  tlio.se  funds  to  tbe  city 
of  Wichita  as  the  successor  in  ofllce  and  in- 
terest of  the  board  of  police  commissioners, 
said  board  having  been  abolished;  ana  that 
the  city  of  Wichita  now  claimed  the  rightful 
ownership  of  the  same.    The  answer  tender- 
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sd  by  the  iiiterplea  of  the  city  of  Wichita  but 
repeated  these  allegations,  and  was  substan- 
tially what  had  been  contained  in  Its  former 
Intcrplea,  with  the  addition  that  the  board 
of  police  commissioners  bad  been  abolished, 
and  that  it.  as  successor  to  that  ttoard,  was 
entitled  to  the  fund,  and  had  received  it  from 
the  bank.  It  further  appears  that  the  board 
had  been  abolished  for  a  considerable  time 
prior  to  the  former  trial,  and  that  whatever 
rights  that  fact  might  have  conferred  upon 
the  city  existed,  and  might  have  been  plead- 
ed and  relied  upon,  at  the  time  of  the  former 
hearing.  The  substantial  question,  then,  Is 
whether  the  Issues  presented  under  the  an- 
swers tendered  by  the  bank  and  the  city 
were  substantially  diCterent  from  those  al- 
ready passed  upon  and  adjudicated  against 
the  city. 

Under  our  present  procedure  In  garnish- 
ment, a  Judgment  rendered  is  of  the  same 
nature,  governed  by  the  same  rules,  and  is  as 
binding  upon  the  parties  thereto,  as  a  Judg- 
ment rendered  in  a  more  formal  proceeding. 
Hardware  Company  v.  Klippert  (Kan.)  71 
Pac.  254.  _We  are  of  the  opinion  that  the 
tendered  answers  raised  no  different  ques- 
tion, as  between  the  city  and  the  lumber  com- 
pany, than  had  been  already  presented  and 
decided  by  the  court.  Under  the  former  an- 
swers, the  city  was  Insisting  that  the  funds 
In  question  rightfully  came  into  the  hands 
of  the  police  board  through  Its  president, 
Jocelyn,  and  that  the  boai;>i  was  but  the 
agent  of  the  city  in  such  collection,  and  was 
holding  the  funds  for  it  while  they  were  In 
transmission  to  Its  treasurer— In  short,  that 
the  funds  belonged  to  the  city.  On  the  other 
hand,  the  lumber  company  was  Insisting  that 
the  police  board  bad  no  authority  whatever 
to  collect  any  fimd&— much  less,  any  author- 
ity to  collect  the  funds  in  question;  that 
they  were  not  collected  In  behalf  of  the  city, 
but  came  to  the  hands  of  Jocelyn,  whether 
acting  as  a  member  of  the  police  board  or 
otherwise,  in  such  a  manner  and  from  such 
a  source  as.  In  law,  to  make  them  bis  Individ- 
ual funds,  and  not  those  of  the  city;  and  that 
as  such  they  were  liable  to  garnishment. 
This  issue  thus  presented  was  decided 
against  the  city,  which  Judgment  remains  un- 
reversed and  unappealed  from.  Had  the  po- 
lice board  been  then  in  being  (which  it  was 
aot)  would  cut  no  figure  In  the  Issue.  That 
the  funds  had  subsequently  been  paid  over 
by  the  bank  to  the  city,  in  despite  of  the 
Judgment  of  the  court,  against  the  rights  of 
the  city,  would  be  equally  ineffectual  to  con- 
fer any  rights  upon  the  city.  The  tendered 
Interplea  of  the  bank  was  nothing  more  than 
an  iteration  of  the  claim  of  the  city,  and  nec- 
essarily the  bank  could  not  be  permitted  to 
litigate  for  the  city  a  claim  which  had  al- 
ready been  decided  against  the  city  upon  its 
own  plea.  There  was  no  issue  of  merit  ten- 
dered by  the  amended  answers  sought  to  be 
filed  beyond  what  had  already  been  tried  out. 
and  we  are  of  the  opinion  that  the  court  be- 


low did  not  err  in  its  refusal  to  permit  them 
to  be  filed. 

In  view  of  the  fact  that  we  find  no  author- 
ity for  the  police  board  during  its  existence 
to  make  the  collection  of  the  money  in  ques- 
tion, we  are  not  disposed  to  take  Issue  with 
the  Intimation  found  In  the  former  opinion  of 
this  court  that  neither  the  city  nor  the  bank 
had  any  right  to  the  funds  in  question  as 
against  Jocelyn  or  his  garnishing  creditor, 
and  find  nothing  In  the  case  of  State  v.  Pat- 
terson, 66  Kan.  447,  71  Pac.  860,  In  opposition 
to  this  view.  So,  from  any  standpoint,  we 
conclude  that  the  court  below  committed  no 
error,  and  hence  afilrm  the  Judgment  All 
the  Justices  concurring. 


(«S  Kan.  479) 

FELDKAMP  v.  KANSAS  CITY. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

CITIES— DANOKROUS  VIADUCT— WARNING  TO 
PEDESTRIANS. 

1.  A  viaduct  was  in  a  condition  that  it  could 
not  be  safely  used  for  the  passage  of  teams  and 
vehicles,  but  could  be  by  pedestrians.  Its  en- 
trance was  guarded  by  a  barricade  easily 
passed  by  footmen.  It  was  passed  by  such  in 
large  numbers,  and  for  a  long  time.  Subse- 
quently the  viaduct  became  dangerous  for  the 
passage  of  even  persons  on  foot.  There  was  no 
additional  warning  of  this  changed  condition 
given  at  the  entrance.  Held,  that  the  court 
cannot  say  as  a  matter  of  law  that  the  barri- 
cade was  sufficient  warning  to  one  who,  with- 
out knowledge  of  the  increased  danger,  went 
upon  the  viaduct  and  was  injured,  so  as  to 
cnnrge  him  With  contributory  negligence. 

2.  The  question  of  the  sufficiency  of  the  barri- 
cade as  a  warning  of  the  dangerous  condition 
of  the  viaduct  under  all  the  circiunstauces  was 
a  question  of  fact,  and  should  have  been  sub- 
mitted to  the  jury. 

(Syllabus  by  the  Court) 

Error  from  Court  of  Cktmmon  Pleas,  Wyan- 
dotte County;  W.  G.  Holt  Judge. 

Action  by  Mary  Feldkamp  against  the  city 
of  K.insas  City.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Silas  Porter  and  I.  F.  Madiem,  for  plaintiff 
In  error.  J.  W.  Dana  and  M.  J.  Reitz,  for  de- 
fendant in  en-or. 


CUNNINGHAM,  J.  The  plaintlfl!  In  error, 
who  was  plaintiff  below,  brought  her  action 
to  recover  from  the  city  for  the  death  of  her 
husl)and,  occasioned,  as  she  alleges,  by  its 
negligence.  The  facts  appearing  in  the  evi- 
dence are  sub.stantially  these:  South  James 
street  is  one  of  the  principal  public  streets 
of  Kansas  City,  Kan.,  running  in  a  south- 
easterly direction  through  a  populous  district 
near  the  stockyards,  crossing  the  state  line, 
and  extending  into  Kansas  City,  Mo.  James 
street  is  crossed  at  a  point  about  the  state 
line  between  Kansas  and  Missouri  by  numer- 
ous tracks  of  the  Missouri  Pacific  Railroad 
Company.  To  permit  the  free  passage  of 
travel  along  James  street  there  had  been 
erected  over  these  tracks  a  viaduct  some  3,000 
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feet  long,  some  1,800  feet  of  which  was  In 
Kansas  Clty^  Kan.,  and  the  balance  in  Kansas 
City,  Mo.  The  viaduct  crossed  the  state  line 
at  a  sharp  angle,  so  that  the  planks  forming 
the  roadway  upon  It  where  the  line  crossed 
were  part  in  Missouri  and  part  In  Kansaa 
The  roadway  was  about  22  feet  wide,  and 
clevilted  abont  25  feet  above  the  tracks  be- 
low. There  were  no  separate  ways  for  foot 
travel,  bnt  pedestrians  and  teams  alike  used 
the  entire  width.  In  October,  1898,  some 
200  feet  of  the  viaduct  immediately  over  the 
railroad  tracks  was  knocked  down  by  a  pass- 
ing train,  and  made  impassable,  in  which 
(«ndltio»  It  remained  for  some  two  years, 
during  which  time  a  barricade  was  erected 
and  maintained  at  either  end,  and  travel  of 
all  kinds  was  entirely  suspended.  After  the 
broken  spans  were  restored  in  July,  1900,  foot 
travel  only  was  resumed,  the  floor  In  the 
Missouri  portion  not  being  in  such  a  condi- 
tion that  it  could  be  used  with  safety  for 
teams.  The  barricade-  mentioned  above  was 
still  maintained,  and  consisted  of  a  stick  of 
timber  two  inches  by  four  inches,  either  end 
lying  upon  the  outside  railing  and  supported 
in  the  center  by  a  piece  of  the  same  dimen- 
sions, and  was  atraut  four  feet  al)ove  the 
roadway.  Large  numbers  of  people  came  and 
went  on  foot  across  the  viaduct,  in  so  much 
that  different  witnesses  spoke  of  the  stream 
of  travel  as  being  "many  hundreds,"  as  being 
"a  constant  stream,"  as  being  "so  many  that 
they  could  be  seen  walking  over  it  at  any 
time  of  day  from  morning  until  dark."  Pe- 
destrians coming  to  the  barricade  would  stoop 
sufficiently  to  pass  under  It,  and  otherwise 
gave  it  no  attention.  It  was  thus  used  up  to 
early  In  September,  1901,  when  the  authwi- 
tles  of  Kansas  City,  Mo.,  preparatory  to  re- 
pairing that  end,  removed  the  planks  at  the 
east  Kansas  end  entirely;  thus,  owing  to  the 
angle  at  which  the  viaduct  crossed  the  state 
line,  leaving  an  open  triangular  space  west 
of  the  state  line,  and  in  Kansas  City,  Kan. 
While  the  plaintiff's  husband  had  frequently 
used  the  viaduct  In  passing  to  and  from  hla 
work  during  the  year  from  July,  1900,  he  had 
not  used  It  for  some  little  time  before  the 
floor  was  torn  up  as  noted  above,  and  did 
not  Icnow  that  the  hole  was  there.  On  Octo- 
ber 6, 1901,  abont  8  o'clock  in  the  evening,  he 
started  to  return  home  from  his  work,  and 
for  that  purpose  passed  under  the  barricade 
at  the  Kansas  end,  and  went  along  the  via- 
duct until  he  came  to  the  place  where  the 
plank  flooring  had  been  removed.  It  was 
dark,  and  no  lights  had  been  provided,  so 
that  he  was  unaware  of  the  dangerous  con- 
ditions existing,  and  thus  stepped  into  the 
open  space;  and  was  precipitated  upon  the 
tracks  below,  causing  an  injury  from  which 
after.a  few  weeks  he  died.  No  other  or  dif- 
ferent barricade  had  been  erected  or  warning 
given  after  the  planks  had  been  removed  and 
while  the  ^lole  was  there  than  had  e.xisted 
from  the  first;  that  Is,  some  time  in  October, 
1808.  At  the  close  of  the  plaintiff's  testimo- 
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ny,  which  developed  the  above  facts,  the 
court  sustained  the  city's  demurrer  thereto, 
and  gave  judgment  against  the  plaintiff  for 
costs.    This  Is  the  ruling  hiere  complained  of. 

The  plaintiff  In  error  contends  that  the 
only  question  here  presented  is,  "was  the  de- 
ceased guilty  of  contributory  negligence  in 
going  upon  the  viaduct  and  not  heeding  the 
liarricades?"  while  the  city  claims  that  the 
barricade  was  such  a  notice  to  the  public 
that  its  existence  relieved  the  city  from  the 
duty  of  maintaining  the  viaduct  in  a  safe 
«X)ndltlon  for  public  travel;  or.  In  other  words, 
that  the  closing  of  the  viaduct  by  the  means 
used  suspended  the  obligation  of  the  city  to 
keep  the  same  safe  for  public  travel  during 
the  time  it  was  being  repaired  and  until  It 
should  be  reopened  by  the  city.  There  is  lit- 
tle difference  in  these  two  statements.  The 
city's  claim  assumes  the  sufficiency  of  the 
barricade  as  a  notification  to  the  traveling 
public  of  the  defective  condition  of  the  via- 
duct. The  plaintiff's  statement-  questions 
this,  or  at  least  claims  tliat  the  sufficiency  of 
the  barricade  for  that  purpose  Is  a  question 
of  fact  to  be  submitted  to  the  Jury,  and  not 
one  of  law,  as  the  trial  court  must  necessari- 
ly have  considered  it  to  be,  in  that  it  with- 
drew the  question  from  the  consideration  of 
the  Jury. 

That  the  city  was  bound  to  guard  the  trav- 
eling public  from  the  dangers  incident  to  the 
leaving  of  the  opening  in  the  viaduct  by  a 
warning  reasonably  sufficient  to  notify  the 
public  of  those  dangers,  there  can  be  no  ques- 
tion. In  the  absence  of  actual  knowledge  on 
the  part  of  the  deceased  of  the  dangerous  con- 
dition, it  was  the  duty  of  the  city  to  inform 
him  of  it  by  some  means  reasonably  adequate 
to  that  end.  A  mark  across  the  viaduct,  or  a 
mere  string  laid  upon  the  planks,  would  hard- 
ly be  deemed  sufficient;  while  a  tight  fence, 
which  could  not  be  overthrown  or  scaled, 
might  have  been  an  extreme  of  precautk>n 
not  required.  Had  the  danger  been  slight, 
the  precaution  to  be  observed  with  reference 
to  the  notice  to  the  public  might  have  been 
proportionately  lessened.  All  of  these  ques- 
tions are  clearly  ones  of  fact,  and  appropriate 
for  the  consideration  of  the  jury,  .\galn, 
that  tliis  barricade  bad  been  disregarded  for 
so  long  a  time  and  by  so  large  a  number  of 
people,  and  that  it  was  so  readily  passed  by 
pedestrians,  might  reasonably  lead  to  the 
conclusion  that  the  city  knew  of  such  disre- 
gard by  foot  passengers,  and  that  it  was  es- 
tablished solely  for  the  purpose  of  preventing 
teams  from  crossing,  and  was  not  Intended 
as  a  warning  to  those  on  foot.  This  had  evi- 
dently been  the  view  taken  of  it  by  the  plain- 
tiff's husband,  as  well  as  by  the  public  at 
large.  The  city,  knowing  this,  as  it  must  be 
presumed  to  have  known  It  from  the  exten- 
sive and  long  continued  use  made  of  the  via- 
duct as  "a  footway  in  disregard  of  the  com- 
paratively slight  warning  given  by  it,  ought, 
when  the  danger  was  increased  by  the  entire 
removal  of  portions  of  the  floor  and  the  cre- 
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atlon  of  a  death  trap,  as  It  were,  to  bare  In- 
creased the  notification  to  the  public  of  the 
increased  danger  by  the  erection  of  other  ad- 
ditional and  more  effective  barricades  or  otli- 
er  warnings.  By  long  nse  the  slight  barri- 
cade four  feet  high,  easily  passed  under,  bad 
come  to  be  regarded  by  foot  passengers  as 
no  notification  of  danger  whatever  as  to 
them.  By  frequent  use  of  the  viaduct  it  was 
found  that  there  was  no  danger  in  crossing 
it  on  foot  prior  to  the  tearing  up  of  the 
planks  leaving  a  hole  there,  through  which 
the  plaintlCt's  husband  was  precipitated.  In 
many  respects  the  conditions  were  the  same 
as  in  the  case  of  Price  v.  Water  Company, 
58  Kan.  557,  50  Pac.  450,  62  Am.  St  Rep.  625, 
where  a  reservoir  had  been  inclosed  by  a 
fence,  and  it  was  claimed  that  that  should 
have  been  sufficient  warning  of  the  danger 
within.  Boys  had,  however,  habitually  dis- 
regarded this  warning,  and  had  been  permit- 
ted to  play  about  the  reservoir.  In  that  case 
it  was"  said:  "Whatever  merit  such  precau- 
tionary measure  might  have  under  other  cir- 
cumstances, it  is  sufficient  to  say  that  in  this 
case  they  were  not  reasonably  efteetlve,  be- 
cause it  was  the  daily  habit  of  trespassing 
boys  to  mount  the  fence  and  frequent  the  res- 
ervoirs on  the  inside;  and  this  habit  was 
known  to  the  company's  responsible  agent, 
and  was  not  only  tolerated,  but  went  unre- 
buked  by  him.  Knowing  the  fence  to  be  in- 
effective either  as  a  barrier  or  warning,  it 
was  the  duty  of  the  company  to  expel  the  In- 
truders or  adopt  other  measures  to  avoid  ac- 
cident. Whatever  advantage  the  defendant 
in  error  might  have  gained  from  the  erection 
of  a  reasonable  effective  barrier  or  warning 
is  neutralized  by  the  fact  of  its  knowledge 
that  the  boys  did  trespass,  and  its  permis- 
sion to  them  to  do  so."  In  Wetmore  Town- 
ship V.  Chamberlain,  64  Kan.  327,  67  Pac. 
845,  where  it  was  claimed  that  a  notice  of 
the  defective  condition  of  a  bridge  and  the 
sufficiency  of  a  barrier  upon  the  approach  to 
a  defective  bridge  should,  as  a  matter  of  law, 
be  held  sufficient  to  give  notice  of  the  de- 
fective conditions  thereof,  this  court  said; 
"Whether  the  warning  and  barriers  were  suf- 
ficient was  a  matter  for  the  determination  of 
the  jury,  and  for  like  reasons  contributory 
negligence  was  a  question  for  the  jury  under 
the  instructions  of  the  court.  Under  the  tes- 
timony a  withdrawal  of  the  case  from  the 
Jury,  or  an  instruction  in  favor  of  the  defend- 
ant, would  have  been  gross  error."  We  are 
of  the  opinion  that  tills  quotation  fairly  ex- 
presses the  law  applicable  to  this  case.  A 
barrier  had  been  erected.  Whether,  under  all 
the  circumstances,  it  was  sufficient  to  carry 
notice  of  defectfve  conditions,  is  a  question  of 
fact,  which  the  court  should  have  submitted 
to  the  Jury. 

It  is  further  suggested  by  defendant  in  er- 
ror that  plaintiff's  husband  was  guilty  of 
such  contributory  negligence  in  disregarding 
this  barrier  and  going  under  it  as  to  preclude 
recovery.     This,  of  course,  is  but  another 


presentation  of  the  same  question,  and  is  a 
question  of  fact  for  the  jury. 

A  claim  is  also  made  that  there  was  no  evi- 
dence from  which  the  Jury  might  conclude 
that  the  place  where  the  deceased  fell  was  in 
Kansas  City,  Kan.,  rather  than  Kansas  City, 
Mo.  Upon  this  matter  we  disagree  with  de- 
fendant In  error,  and  find  sufficient  evidence 
in  the  record  to  Justify  the  conclusion,  had 
the  Jiu7  reached  it,  that  the  place  wh^ e  he 
fell  was  in  Kansas  City,  Kan. 

We  think  the  court  was  in  error  in  sustain- 
ing the  demurrer  to  the  evidence,  and  direct 
a  reversal  of  the  case,  and  remand  it  for  fur- 
ther proceedings.    All  the  Justices  concurring. 

(C8  Kan.  436) 
BUOT  V.  CLYDE  MILLING  &  ELEVATOR 
CO. 

(Snprerae  Court  of  Kansas.    Feb.  6,  1904.) 

NEW  TRIAL-DEMURRER  TO  EVIDENCE— INJU- 
RY TO  EKPLOYfi— DANGEROUS  APPLIANCES. 

1.  A  ruliug  on  a  demurrer  to  the  evidence  U 
a  decision  of  law  occurring  at  the  trial,  which 
is  subject  to  reconsideration  on  a  motion  for 
a  new  trial. 

2.  Where  a  new  trial  is  allowed  upon  the  sole 
ground  that  error  was  committed  in  overruling 
a  demurrer  to  the  evidence,  after  having  denied 
the  motion  on  other  grounds,  including  one 
that  the  findings  and  verdict  were  not  sustain- 
ed by  sufllcieut  evidence,  the  case  is  in  the 
same  attitude,  and  the  court  governed  by  the 
same  rules  in  passing  upon  toe  evidence,  as 
when  the  demurrer  was  originally  considered 
and  decided:  and,  if  there  was  substantial 
evidence  tending  to  sustain  the  cause  of  ac- 
tion stated  in  plaintiff's  petition,  the  granting 
of  the  motion  was  erroneous. 

3.  When  cousideriuR  that  ground  of  the  mo- 
tion, the  court  could  not  weigh  the  evidence 
for  the  purpose  of  settling  conflicts  in  it,  and 
could  not  allow  the  motion  unless  it  was  able 
to  say  that,  admitting  every  fact  proven  which 
was-  favorable  to  plaintiff,  and  admitting  ev- 
erything which  was  fairly  inferable  from  the 
evidence  most  favorable  to  the  plaintiff,  be 
bad  failed  to  make  out  some  one  or  more  of 
the  material  facts  of  his  case. 

4.  The  furnishing  of  a  safe  place  to  work, 
and  safe  appliances  with  which  to  do  the  work, 
are  among  the  absolute  duties  of  the  master: 
and  unless  the  servant's  attention  is  drawn  to 
deferts,  or  tiie  dangerous  cnnditious  of  the  place 
or  the  appliances  furnished,  or  he  should  have 
known  of  them,  he  is  not  required  to  make  an 
Investigation,  but  may  rest  upon  the  assumption 
that  the  master  has  performed  bis  duties  in 
these  respects. 

5.  Under  the  facts  of  the  case,  it  cannot  be 
said  that  the  defendaut  was  not  negligent  in 
the  erection  of  a  scaffold,  the  fall  of  which  in- 
jured the  plaintiff;  neither  can  it  be  said  that 
the  plaintiff  knew,  or  should  have  known,  of 
the  defects  and  dangers  of  the  situation. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Action  by  James  Buoy  against  the  Clyde 
Milling  &  Elevator  Company.  Verdict  for 
plaintiff.  From  an  order  granting  a  new 
trial,  plaintiff  brings  error.    Reversed. 

Caldwell  &  Wilmoth,  for  plaintiff  in  error. 
Pulsifer  &  Smith  and  Frank  P.  Harkuess, 
for  defendant  in  error. 

f  L  See  New  Trial,  vol.  37,  Cent  Dig.  i  it. 
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JOHNSTON,  O.  J.  James  Buoy,  an  em- 
ploy6  of  tbe  Clyde  Milling  &  Elevator  Com- 
pany, who  wds  assisting  In  the  construction 
of  a  warehouse,  was  injured  by  the  fall  of 
a  negligently  constructed  scaffold.  Engaged 
in  the  work  at  the  time  was  Rlcha,  a  car- 
penter, receiving  $2.50  per  day,  and  Buoy,  a 
man  of  all  work,  who  received  only  $1.15 
per  day.  Miller,  the  general  manager  of  the 
company,  employed  Ricba  to  complete  the 
building,  and  told  him  he  would  send  Buoy 
around  to  help  him.  According  to  plaintiff's 
testimony,  Rlcha  had  worked  some  time,  and 
had  practically  completed  the  scaffold,  when 
Buoy  arrived,  at  the  building.  Buoy  Inquired 
if  the  scaffold  was  safe,  and  the  reply  of 
Rlcha  was  that  it  could  not  be  pulled  down 
with  a  team.  Plaintiff  went  upon  the  scaf- 
fold with  Rlcha,  and  within  a  few  minutes 
it  fell  to  the  ground,  and  the  plaintiff  was 
seriously  Injured.  In  this  action  for  dam- 
ages the  plaintiff  alleged  that  the  injury  was 
caused  by  the  negligence  of  the  defendant 
and  its  employes  in  the  unsafe  and  defective 
way  in  which  the  scaffold  was  built;  that 
plaintiff  had  nothing  to  do  with  the  construc- 
tion of  the  scaffold,  and  bad  no  knowledge 
of  its  defective  and  insecure  condition.  The 
defendant  pleaded  that  the  injury  was 'the 
result  of  plaintiff's  negligence,  and  not  that 
of  the  defendant,  and,  further,  that  his  in- 
jury had  been  greatly  increased  by  the  fail- 
ure to  take  proper  care  In  the  treatment  of 
his  Injury.  There  was  conflicting  testimony 
as  to  the  experience  of  plaintiff,  his  knowl- 
edge of  existing  conditions,  and  whether  he 
was  subordinate  to  Rlcha,  the  carpenter. 
There  was  conflict,  too,  as  to  whether  plain- 
tiff assisted  in  the  erection  of  the  scaffold, 
and  should  have  known  of  its  defective  con- 
dition. When  plaintiff  had  introduced  his 
testimony,  a  demurrer  thereto  was  inter- 
posed by  the  defendant,  which  the  court,  aft- 
er consideration,  overruled.  The  defendant's 
testimony  was  then  Introduced,  and  also 
some  by  the  plaintiff  In  rebuttal,  when  the 
court  submitted  the  case  on  instructions, 
with  special  questions,  which  the  Jury  were 
required  to  answer.  The  Jury  found  in  fa- 
vor of  the  plaintiff,  awarding  him  $1,060 
as  damages,  and  returned  answers  to  the 
special  questions  as  follows: 

"(1)  Were  not  the  brackets,  the  braces,  the 
pickets,  and  the  plank  or  planks  used  as 
flooring  on  the  scaffold  In  question,  all  of 
good,  safe,  sound  material,  and  fit  for  the 
purpose  for  which  they  were  used?  A. 
Yes." 

"(3)  Was  not  the  plaintiff  present  and  as- 
sisting In  completing  the  erection  of  the 
scaffold  in  question?    A.  No. 

"(4)  Did  not  the  plaintiff  have  ample  op- 
portunity to  examine  and  inspect  the  scaffold 
as  erected,  and  every  part  thereof,  to  ascer- 
tain as  to  its  condition,  and  the  manner  In 
which  It  was  e.rected  and  was  standing,  be- 
fore going  to  work  thereon?    A.  Yes. 

'•(5)  Was  any  officer  or  agent  of  the  de- 


fendant corporation  present  at  the  time  the 
scaffold  was  erected,  and  before  the  accident? 
A.  Yes. 

"(C)  If  you  answer  the  preceding  question 
in  the  affirmative,  state  what  ofl)cer  of  the 
corporation?    A.  Rlcha,  vice  principal. 

"(7)  Was  not  the  witness  Rlcha  an  ex- 
perienced, competent,  and  skillful  mechanic 
or  carpenter?    A.  Yes." 

"(9)'  Did  the  witness  Rlcha  have  any  su- 
pervision or  control  over  the  plaintiff  In  the 
work  that  they  were  doing  on  the  day  of  the 
accident?    A.  Yes. 

"(10)  If  you  answer  the  last  question  in 
the  affirmative,  state  what  supervision  or 
control  said  Rlcha  had  of  the  plaintiff,  and 
from  what  source  or  authority  he  procured 
the  right  to  such  supervision  or  control? 
A.  Vice  principal,  from  MUler. 

"(11)  Did  not  the  plaintiff  receive  his  or- 
ders as  to  the  work  done  or  to  be  done  on 
the  day  of  the  accident  from  Miller,  the 
manager  of  the  defendant,  and  from  no  oth- 
er person?    A.  Yes. 

"(12)  Did  either  the  plaintiff  or  the  witness 
Rlcha  have  any  authority  or  control  over  the 
other?    A.  Yes. 

"(13)  If  you  answer  the  last  question  in 
the  affirmative,  then  state  what  such  author- 
ity or  control  was,  and  from  what  source 
It  originated?  A.  As  vice  principal,  from 
MUler. 

"(14)  Did  the  defendant,  or  any  of  Its 
officers  or  agents,  In  any  way  direct,  super- 
Intend,  or  have  charge  of  the  erection  of  the 
scaffold  in  question?    A.  Yes. 

"(15)  If  you  answer  the  previous  question 
In  the  affirmative,  then  state  which  officer 
of  the  defendant,  and  what  such  officer  did 
towards  directing,  controlling,  or  superintend- 
ing the  erection  of  the  scaffold  in  question? 
A.  Vice  principal  Rlcha  erected  the  scaf- 
fold. 

"(16)  Was  not  such  scaffold,  erected  in  the 
manner  in  which  this  scaffold  was  erected, 
an  ordinarily  safe  place  upon  which  to  per- 
form the  work  necessary  to  be  done  at  that 
time?    A.  No. 

"(17)  If  you  answer  the  preceding  question 
In  the  negative,  In  what  respect  was  such 
scaffold  unsafe?    A.  Defective  in  bracing. 

"(18)  Did  not  the  defendant  and  its  offi- 
cers and  agents  use  all  proper  and  reasona- 
ble care  in  providing  for  the  safety  of  the 
plaintiff  In  doing  the  work  that  he  was  to 
do  on  the  day  of  the  accident?    A.  No. 

"(19)  If  you  answer  the  preceding  question 
in  the  negative,  then  state  fully  In  what  re- 
spect you  find  the  defendant  or  Its  officers 
guilty  of  negligence?  A.  In  defective  bra- 
cing of  scaffold. 

"(20)  Under  the  instructions  imder  which 
the  plaintiff  and  the  witness  Rlcha  was  work- 
ing on  the  day  of  the  accident,  was  it  any 
more  the  duty  of  one  than  the  other  to  erect 
any  scaffold  that  might  be  needed  for  use  in 
the  work  which  they  were  to  do?    A.  Yes. 

"(21)  If  you  answer  the  preceding  ques- 
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tlon  in  the  affirmative,  tlien  state  which  one, 
and  why?    A.  Ricba,  vice  principal. 

"(22)  Was  it  not  necessary,  in  order  to  do 
the  work  which  plaintiff  and  the  witness 
Rlcha  had  been  ordered  to  do  on  the  day  of 
the  accident,  that  a  scaffold  be  erected?  A. 
Yes. 

"(23)  If  you  find  for  the  plaintiff,  state 
how  much,  if  any,  you  allow  for  medical 
attendance  and  treatment;  how  much,  if 
any,  you  allow  for  physical  suffering;  bow 
much.  If  any,  you  allow  for  mental  suffering; 
how  much,  if  any,  you  allow  for  loss  of  time; 
and  how  much,  if  any,  for  permanent  inju- 
ries? A.  First,  $5.90;  second,  $100;  third, 
$50;  fourth,  $69;  fifth,  $844.10;  total  amount 
allowed,  Sl,069. 

"(24)  Was  not  the  plaintiff  Just  prior  to 
the  accident,  standing  on  the  plank  beyond 
and  outside  of  the  west  bracket?    A.  No." 

The  defendant  objected  to  the  answers 
made  to  several  questions,  which  were  all 
overruled,  except  as  to  No.  10,  which,  under 
the  direction  of  the  court,  was  reconsidered, 
'and  a  modified  answer  returned,  striking  out, 
"Vice  principal,  from  Miller,"  and  inserting, 
"By  being  a  superior  workman."  The  de- 
fendant asked  that  certain  of  the  findings  be 
set  aside  because  they  were  not  sustained 
by  the  evidence,  not  responsive  to  the  ques- 
tions, and  yfere  contrary  to  the  law  and 'the 
instructions  of  the  court.  Tills  motion  was 
overruled,  whereupon  they  asked  for  Judg- 
ment in  favor  of  the  defendant  on  the  find- 
ings, but  this  motion  was  likewise  overruled. 
A  motion  for  a  new  trial  was  then  made  on 
six  different  grounds,  one  of  which  was  that 
the  verdict  and  special  findings  were  not 
sustained  by  sufficient  evidence,  and  were 
contrary  to  law;  also  errors  of  law  occur- 
ring at  the  trial.  The  motion  for  a  new  trial 
was  allowed,  as  is  recited  in  the  entry,  "on 
the  ground  following,  and  for  no  other 
ground:  That  the  court  committed  error  in 
refusing  to  sustain  the  demurrer  filed  and 
presented  by  the  defendant  to  the  evidence 
introduced  by  plaintiff;  the  court  holding 
that,  under  the  evidence  presented,  the  plain- 
tiff was  not  entitled  to  recover,  and  that  the 
case  should  not  have  been  submitted  to  the 
jui*y." 

The  order  granting  a  new  trial  is  assigned 
for  error.  Ordinarily  courts  hesitate  to  dis- 
turb an  order  granting  a  new  trial  where 
both  parties  are  afforded  another  opportuni- 
ty to  have  a  fair  and  impartial  trial  of  the 
case  on  its  merits.  So  it  has  been  said  that 
a  much  stronger  case  for  reversal  must  be 
ma4e  where  a  new  trial  is  allowed  than 
where  it  is  refused.  A  trial  court  has  quite 
an  extended  discretion  in  the  granting  of 
new  trials,  and  such  an  order  will  not  be  set 
aside  unless  It  can  be  said  that  the  court 
committed  error  with  reference  to  some  pure, 
simple,  uluntxed  question  of  law.  Wh»e 
several  grounds  are  alleged,  and  the  trial 
court  does  not  state  upon  what  particular 
ground  the  motion  is  allowed,  the  Supreme 


Court  will  sustain  the  order  if  It  can  be  done 
upon  any  of  the  grounds  assigned.  Most  ot 
the  statutory  grounds  were  alleged  in  the 
motion,  but  the  court  statM  the  particular 
ground  upon  which  the  motion  was  allowed', 
namely,  that  error  was  committed  in  the  re- 
fusal to  sustain  the  defendant's  demurrer  to 
plaintiff's  evidence.  To  remove  any  possible 
qnestion,  a  recital  was  added  that  It  was 
sustained  for  no  other  ground.  The  court 
having  refused  to  set  aside  the  findings  be- 
cause they  were  not  sufficiently  supported  by 
the  testimony,  and  also  having  refused  to 
enter  a  Judgment  thereon  in  favor  of  the  de- 
fendant, and  having  oTerraled  all  other 
grounds  of  the  motion  for  a  new  trial,  ex- 
cept the  single  one  which  has  been  mcntlcm- 
ed,  its  order  rests  on  a  question  of  law  al<»e. 
The  court.  In  effect,  held  that  the  findings 
of  the  Jury  were  sustained  by  sufficient  evi- 
dence; that  these  findings  did  not  warrant  a 
Judgment  in  favor  of  the  defendant;  that 
they  did  not  confilct  with  each  other,  nor 
with  the  verdict;  that  there  was  no  irreg- 
ularity in  the  proceedings;  no  misconduct  of 
the  Jury  or  the  plaintiff;  that  the  damages 
were  not  excessive  or  given  under  the  influ- 
ence of  passion  or  prejudice;  that  the  ver- 
dict and  findings  were  not  without'  support 
in  the  testimony;  and  that  no  errors  of  law 
occurred  at  the  trial,  except  the  refusal  to 
sustain  a  demurrer  to  plalntUTs  evidence. 
Manifestly,  the  court  held  that  the  whole  tes- 
timony, including  that  of  plaintiff  and  de- 
fendant, made  a  case  against  the  defendant 
and  supported  the  findings  and  verdict,  but 
that  when  the  plaintiff  rested,  and  when  the 
demurrer  to  the  evidence  was  introduced, 
there  was  not  sufficient  testimony  to  war- 
rant a  submission  of  the  case  to  the  Jury. 
The  ruling  on  the  demurrer  to  the  evidence 
is  a  decision  of  law  occurring  at  the  trial, 
and  is  not  available  as  error  unless  raised 
by  a  motion  for  a  new  trial.  It  was  so  rais- 
ed in  this  case,  and,  when  presented  in  that 
way,  the  case  was  in  the  same  attitude,  and 
the  trial  court  was  governed  by  the  same 
rules  in  measuring  the  evidence,  as  It  was 
when  the  demurrer  was  originally  considered 
and  decided.  If  the  demurrer  should  not 
have  been  sustained,  a  new  trial  should  not 
have  been  granted  because  of  the  decision 
overruling  the  demurrer.  Was  there  sub- 
stantial testimony  tending  to  sustain  the 
cause  of  action  stated  in  plain  tiff's  petition? 
In  determining  the  question,  the  court  could 
not  weigh  evidence,  nor  settle  conflicts  in  It 
The  demurrer  admitted  the  facts  which  the 
evidence  most  favorable  to  plaintiff  tended  to 
prove,  and  all  that  might  be  fairly  inferred 
from  those  facts.  A  very  different  question 
would  be  presented  if  the  ground  for  a  new 
trial  was  that  the  verdict  was  not  sustained 
by  sufficient  evidence.  There  the  court 
might  weigh  the  conffictlng  evidence,  and.  if 
the  verdict  did  not  meet  with  its  approval, 
its  duty  would  be  to  set  it  aside  and  grant  a 
new  trial.    But  before  the  court  can  take  a 
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case  from  tbe  Jury  on  a  demurrer  to  evi- 
dence, it  must  be  able  to  say  that,  admitting 
every  fact  proven  whicli  is  favorable  to 
plaintiff,  and  admitting  everytliing  vrbich  Is 
fairly  inferable  from  tbe  evidence  most  fa- 
vorable to  plaintiff,  be  bas  utterly  failed  to 
make  out  some  one  or  more  of  tbe  material 
facts  of  bis  case.  Brown  v.  Railroad  Co.,  31 
Kan.  1,  1  Pac.  603;  Christie  v.  Barnes,  33 
Kan.  317^  6  Pac.  599.  Measured  by  these 
rules,  tbe  case  should  have  been  submitted  to 
the  jury,  and  therefore  the  ruling  submitting 
It  to  the  Jury  afforded  no  ground  for  a  new 
trial.  There  was  testimony  tending  to  sus- 
tain the  averments  of  the  petition— testimony 
from  which  the  Jury  might  have  inferred 
that  the  scaffold  was  carelessly  built,  and 
that  Kicha,  who  built  It,  and  was  in  charge 
•of  the  work  when  plaintiff  Went  to  his  as- 
sistance, was  culpably  negligent.  The  fur- 
nishing of  a  safe  place  to  work,  and  safe 
appliances  with  which  to  do  the  work,  are 
among  the  absolute  duties  of  the  master. 
From  the  testimony,  a  fair  inference  may  be 
-drawn  that  these  duties  were  not  perfbrmed. 
It  is  said,  however,  that  plaintiff  had  an 
opportunity  to  examine,  and  must  have  ex- 
amined, the  scaffold,  before  using  it  Ac- 
cording to  tbe  testimony,  he  was  told  to  go 
to  the  assistance  of  the  carpenter;  and,  wbeh 
he  went',  he  found  a  scaffold  erected  upon 
which  he  was  expected  to  work.  Unless  there 
was  a  very  obvious  defect,  he  bad  a  right  to 
assume  that  it  was  properly  built  Kelley  v. 
Railway  Co.,  58  Kan.  ICl,  48  Pac.  843.  He 
took  the  precaution,  It  seems,  to  ask  Richa 
if  it  was  safe,  and  was  told  that  a  team 
could  not  pull  it  down.  We  cannot  say  that 
be  should  have  known  of  the  insecurity  of 
the  scaffold.  Unless  his  attention  was  drawn 
to  defects  or  to  the  dangerous  conditions,  he 
was  not  required  to  institute  an  investiga- 
tion, but  might  rest  on  the  assumption  that 
the  company  had  performed  its  duty.  The 
posts  and  braces  which  supported  the  brack- 
ets of  the  scaffold  rested  on  the  track  of  a 
railroad  recently  built  The  ground  upon 
which  the  braces  stood  was  somewhat  loose, 
and  tbe  braces  reached  the  ground  over  and 
across  a  rail  of  the  track,  which  acted  as  a 
fnlcmm  when  there  was  a  weight  on  the 
platform  of  the  scaffold.  When  the  men 
and  material  rested  on  the  scaffold,  the  ef- 
fect was  to  spring  the  braces  over  the  rail, 
tipping  up  their  ends,  and  thus  rendering 
the  structure  insecure.  It  does  not  appear 
that  his  attention  was  drawn  to  this  feature 
of  construction,  nor  to  the  danger  to  which 
he  was  exposed.  As  we  have  seen,  tbe  scaf- 
fold was  not  built  by  him,  and  the  accident 
-Occurred  within  a  few  minutes  after  he  be- 
gan work  on  it  It  cannot  be  arbitrarily  said 
that  he  knew,  or  should  have  known,  of  the 
danger  to  which  he  was  exposed.  Under  the 
law,  it  is  not  only  necessary  that  the  em- 
ploy6  shall  know  of  the  facts  constituting 
tbe  negligeni;e  of  the  master,  or  have  oppor- 
tunity to  know  tbeih,  but,  in  addition  to 


these  facts,  he  must  have  known,  or  by  the 
use  of  ordinary  observation  ought  to  have 
known  or  understood,  the  danger  to  which  he 
was  exposing  himself  by  reason  of  those  con- 
ditions. 

It  follows  that  the  court  erred  In  granting 
a  new  trial  on  the  ground  stated,  and  there- 
fore Its  Judgment  must  be  reversed,  with  di- 
rections to  enter  Judgment  upon  tbe  findings 
'and  verdict    All  the  Justices  concurring. 


(6S  Kan.  424) 
KANSAS    CITT-LEAVENWORTH    K.    CO. 
V.  GALLAGHER. 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

STREET  RAILROADS— INJURY  TO  PEDESTRIAN 
—PRESUMPTIONS— CONTRIBUTORY 

NEGLIGENCE. 

1.  In  the  absence  of  evidence  to  the  contrary, 
a  jury  may  iufer  from  the  universal  instinct  of 
self-preservation  that  a  person  about  to  cross 
an  electric  street,  railway  track  both  looked 
and  listened  before  venturing  to  do  so. 

2.  It  is  the  duty  of  a  pedestrian  upon  a  city 
street,  who  is  about  to  cross  the  track  of  an 
electric  street  railway  company,  to  exercise  his 
faculties  of  sight  and  hearing,  and  in  other  re- 
spects to  take  ordinary  precautions  to  avoid 
collision  with  the  cars.  If  he  do  look  and 
listen,  he  will  be  held  to  an  apprehension  of 
that  which  should  have  been  seen  and  heard, 
and,  if  he  fail  to  look  and  listen,  he  will  be 
charged  with  the  same  liability  in  case  of  dis- 
aster as  if  he  had  done  so.  But  a  traveler  may 
cross  an  electric  street  railway  track  in  front 
of  an  approaching  car  which  he  plainly  sees 
and  distinctly  hears,  and  not  be  negligent.  If, 
in  view  of  his  distance  from  the  car,  the  rate 
of  speed  of  its  approach,  and  all  other  circum- 
stances of  the  event,  a  reasonably  prudent  man 
would  accept  the  hazard  and  undertake  to 
cross,  a  traveler  may  do  so,  and  the  propriety 
of  his  conduct  ia  ordinarily  a  question  for  the 
jury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Leavenworth 
County;  J.  H.Glllpatrick,  Judge. 

Action  by  Margaret  Gallagher  against  the 
Kansas  City-Leavenworth  Railroad  Compa- 
ny. Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

Atwood  &  Hooper,  for  plaintiff  in  error. 
Jno.  T.  O'Keefe  and  BeuJ.  F.  Endres,  for  de- 
fendant in  error. 

BURCH,  J.  A  street  sweeper  of  a  city 
8tre«n;  while  engaged  in  tbe  performance  of 
hia  duties,  at  night  was  nm  down  and  killed 
by  an  electric  street  railway  car.  The  car  was 
running  at  a  speed  of  from  20- to  25  miles  per 
hour,  while  the  rate  allowed  by  the  ordi- 
nances of  the  city  was  but  12  miles  per  hour. 
The  track  was  "sweaty,"  and  because  of  Its 
slippery  condition  a  moving  car  was  difficult 
to  control.  Tbe  conductor  and  motorman  In 
charge  of  the  car  discovered  the  employ^  of 
tbe  city  when  100  feet  distant  from  him.  He 
was  then  upon  the  tr^ick  between  its  rails, 
and  in  the  act  of  walking  across  It  The  car 
conductor  shouted  to  him,  but  the  bell  was 
not  sounded  or  other  warning  given.    Two 

f  2.  See  Street  Railroads,  vol.  44,  Cent.  Dig.  |  ZOi. 
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railway  engines  were  standing  a  sbort  dis- 
tance beyond  the  place  of  accident,  one  ot 
which  was  taking  water  and  the  other  noisily 
emitting  steam,  while  the  wind  blew  from 
the  direction  of  the  engines  toward  the  pedes- 
trian and  the  car.  When  the  man  was  ob- 
served the  motoneer  set  the  bralies,  which 
locked  the  car  wheels,  but  not  so  quickly  as 
if  the  brakes  had  been  In  good  repair.  The 
proper  method  of  overcoming  the  momentum- 
of  the  car  would  have  been  to  apply  sand  to 
the  track,  but  the  apparatus  for  the  use  of 
sand  was  out  of  repair,  and  that  expedient 
was  not  adopted  at  all.  The  car  was  proper- 
ly lighted,  and  some  street  lights  were  burn- 
ing In  the  vicinity,  and,  If  It  had  been  proper- 
ly equipped,  operated,  and  controlled,  the  car 
could  have  been  stopped  within  a  distance 
less  than  that  intervening  between  the  man 
and  the  cor  when  he  was.  discovered  to  be 
upon  the  track.  The  deceased  was  struck  by 
the  corner  of  tbe  car  on  the  side  of  the  track 
toward  which  he  was  walking,  and  by  force 
of  the  collision  his  body  was  thrown  still  far- 
ther away  from  the  track.  He  was  in  good 
health  and  bad  good  eyesight  and  good  hear- 
ing. He  was  familiar  with  the  track  and  the 
manner  and  mode  of  running  cars  upon  It 
along  the  street  In  question,  and  knew  abont 
how  often  cars  passed  the  place  of  injury. 
He  had  an  nnobstmcted  view  of  the  railway 
track  for  610  feet  in  the  direction  from  which 
the  car  came.  There  was  nothing  to  prevent 
bis  seeing  the  car  as  it  approached  him  If  he 
had  looked,  and,  if  he  had  heard  or  heeded 
the  shouting  of  tbe  conductor,  he  then  bad 
time  to  leave  the  track  and  avoid  tbe  colli- 
sion, and  bad  the  ability  to  do  so.  But  there 
Is  nothing  to  show  either  that  he  did  or  did 
not  look  for  an  approaching  car,  or  that  he 
did  or  did  not  see  or  bear  tbe  one  which 
struck  him.  Under  thes^  circumstances,  was 
tbe  deceased  guilty  of  such  contributory  neg- 
ligence that  his  widow  may  not  recover  from 
the  company  operating  tbe  car  the  damages 
occasioned  by  bis  deatb? 

The  defendant  company  argues  the  case  as 
If  tbe  deceased  man  either. looked  and  listen- 
ed for  an  approaching  car  or  did  not  do  so; 
that  he  was  negligent  If  be  failed  to  take  so 
much  precaution  for  bis  own  welfare;  that 
he  must  be  held  to  have  noted  the  proximity 
of  the  car  if  be  did  look  and  listen;  and  that 
a-  reasonably  prudent  man,  after  looking  and 
listening,  would  have  avoided  a  .collision.  It 
is  true  that  a  traveler  upon  a  city  street,  who 
Is  about  to  cross  the  track  of  an  electric  street 
railway  company,  should  exercise  bis  facul- 
ties of  sight  and  bearing,  and  in  other  re- 
spects take  ordinary  precautions  to  avoid  col- 
lision with  tbe  cars.  If  be  do  look  and  listen, 
be  will  be  held  to  an  apprehension  of  that 
which  should  have  been  seen  and  heard,  and. 
If  be  fail  to  look  and  listen,  he  will  be  char- 
ged with  tbe  same  liability  In  case  of  dis- 
aster as  if  be  had  done  so.  These  principles 
meet  tbe  tests  both  of  reason  and  of  prac- 
tical application  to  the  affairs  of  men.    Burns 


V.  Railway  Co.,  66  Kaa  188,  71  Pac.  244. 
But  a  Jury  may  Infer  ordinary  care  and  dili- 
gence on  tbe  part  of  an  injured  person  from 
the  love  of  life,  the  instinct  of  self-preserva- 
tion, and  the  known  disposition  of  men  to 
avoid  Injury.  Dewald  v.  K.  C,  Ft  S.  &  O. 
By.  Co.,  44  Kan.  586,  24  Pac.  1101.  And,  in 
the  absence  of  evidence  to  the  contrary.  It 
will  be  presumed  that  a  person  about  to  cross 
a  railroad  (rack  both  looked  and  listened  be- 
fore venturing  to  do  so.  C,  R,  I.  &  P.  Ry. 
Co.  V.  Hinds,  66  Kan.  758,  44  Pac.  993. 
"There  was  no  error  In  Instructing  tbe  jury 
that.  In  tbe  absence  of  evidence  to  the  con- 
trary, there  was  a  presumption  that-  the  de- 
ceased stopped,  looked,  and  listened.  Tbe 
law  was  so  declared  in  Texas  &  P.  R.  Co.  v. 
Gentry,  163  V.  S.  353,  366,  41  L.  Ed.  186. 
192,  16  Sup.  Ct  1104.  The  case  was  a  natu- 
ral extension  of  prior  cases.  The  presump- 
tion is  founded  on  a  law  of  nature.  We  know 
of  no  more  universal  Instinct  than  that  of 
self-preservation;  none  that  so  insistently 
urges  to  care  against  Injury.  It  has  its  mo- 
tives to  exercise  In  the  fear  of  pain,  maiming, 
and  death.  There  are  few  presumptions 
based  on  human  feelings  or  experience  that 
have  surer  foundation  than  that  expressed  In 
the  Instruction  objected  to."  Baltimore  &  P. 
R.  Co.  T.  Landrlgan,  24  Sup.  Ct  137,  48  h, 
Ed.  — . 

Since  the  evidence  In  this  case  gives  no 
account  of  the  street  sweeper  on  the  night 
of  the  fatality  Until  he  was  suddenly  seen 
In  a  place  of  peril  on  the  railway  track,  with 
the  enginery  of  death  bearing  swiftly  down 
upon  him,  these  presumptions  should  be  in- 
dulged In  his  favor,  and  tbe  case  determin- 
ed as  If  he  had  chosen  bis  gait  In  crossing  the 
track  with  reference  to  an  observation  of  his 
Burroundinga  Conceding,  then,  that  the  trav- 
eler looked  for  whatever  was  to  be  seen  and 
listened  for  whatever  was  to  be  heard,  and 
duly  apprehended  the  report  of  his  senses, 
still  he  cannot  be  summarily  condemned.  A 
man  may  cross  an  electric  street  railway  track 
In  front  of  an  approaching  car  which  he  plain- 
ly .sees  and  distinctly  hears,  and  not  be  negli- 
gent Hundreds  of  people  do  so  every  day,  and 
yet  satisfy  every  demand  for  care  and  cau- 
tion which  the  law  Imposes  upon  them.  The 
requirement  of  the  law  that  a  man  shall 
look  and  listen  means  no  more  than  that  be 
shall  observe  and  estimate  with  reasonable 
accuracy  his  distance  from  the  car  and  the 
speed  of  its  oncoming.  He  Is  then  to  make 
a  calculation  and  comparison  of  the  time  It 
will  take  the  car  to  come  and  the  time  It  will 
take  to  cross  the  track,  and  if,  under  the 
same  circumstances,  a  reasonably  prudent 
person  W9uld  attempt  to  cross  at  a  given 
rate  of  speed,  he  will  not  be  negligent  in 
doing  so.  It  Is  true  that  a  reasonably  pru- 
dent man  may  be  mistaken  or  be  deceived, 
but  If  BO,  and  If  his  conclusion  from  the  facts 
as  they  appear  to  him  be  erroneous,  and 
an  injury  result  he  Is  nevertheless  guiltless 
ot  contributory  negligence,  tor  tlie  law  dues 
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not  measuce  human  conduct  in  such  cases 
by  any  higher  standard  of  care  than  that 
which  such  a  man  would  exercise;  and 
whether  or  not  a  prudent  man  would  accept 
the  hazard  is  generally  a  question  of  fact 
for  the  jury.  "It  is  consistent  with  the  facts 
proved  that  Lawler  saw  the  approaching 
car,  and  without  negligence  on  liis  part 
failed  to  observe  from  Us  position  the  un- 
usual speed  at  wttich  it  was  running,  so 
that  bis  conclusion  that  he  could  safely  cross 
was  not  an  unreasonable  one.  Clearly,  it  is 
not  negligence  in  law  for  one  to  cross  a 
street  railway  track  in  front  of  an  approach- 
ing car  which  he  has  seen,  and  which  does 
not  appear  to  him  to  be  dangerously  near, 
and  which  would  not  hare  been  so  in  fact 
bad  it  been  running  at  its  ordinary  rate  of 
speed.  Whether  one  who  has  observed  nn 
approaching  street  car  should  hare  also  ap- 
prehended that  it  ^yas  approaching  at  such 
a  speed  as  to  reach  him  before  be  could 
cross  the  track,  is  generally  a  question  of 
fact  to  l>e  determined  upon  the  circumstan- 
ces of  each  particular  case."  LAwler,  Adm'r, 
V.  Hartford  Street  Uy.  Co.,  72  Conn.  74,  82, 
43  Atl.  545.  "He  who  puts  himself  in  the 
way  of  runaway  horses  who  have  escaped 
from  the  driver's  control  must  know  that  he 
Is  taking  a  risk.  But  a  Jury  may  well  say 
that  be  who  crosses  in  front  of  a  trolley 
car  provided  with  a  motorman  may  assume 
that  it  Is  furnished  with  the  means  of  stop- 
ping or  reducing  speed.  Then  there  was  a 
question  for  the  Jury  in  this  case  whether 
a  prudent  man,  upon  sncb  an  assumption, 
might  not  Judge  it  safe  to  cross  in  front  of 
a  trolley  car  three  hundred  feet  away,  al- 
though coming  at  great  and  illegal  speed. 
Upon  the  assumption  of  the  existence  of 
medns  to  reduce  speed  and  to  stop,  and  of 
a  servant  employed  to  make  use  of  such 
means,  it  would  be  absurd  to  say  that  one 
was  bound  to  refrain  from  crossing  for  fear 
the  servant  would  not  make  use  of  the 
means."  Consolidated  Traction  Co.  v.  Lam- 
bertson,  5»  N.  J.  Law,  297.  299,  30  AO.  100. 
"It  would  be  palpable  negligence  for  the 
driver  of  a  wagon  or  carriage  to  recklessly 
drive  upon  a  crossing  in  a  race  with  an  ap- 
proaching car.  In  all  such  cases  it  should 
be  held  that  the  driver  of  the  vehicle  takes 
his  chances  of  a  collision,  and  he  ought  to 
have  no  remedy  if  an  accident  occurs.  But 
.  no  principle  of  law  or  common  sense  requires 
that  the  driver  of  a  vehicle  should  stop  his 
team,  and  await  the  p«s9ing  of  an  approach- 
ing car,  if  he  discovers  the  car  on  the  line 
at  such  a  distance  as  that,  in  the  exercise  of 
reasonable  care  and  prudence,  he  may  safe- 
ly proceed  on  his  way,  and  cross  the  track. 
Much  is  said  in  argument  about  the  question 
whether  the  rule  requiring  a  person  about  to 
•cross  tbe  track  to  stop  and  look  and  listen  for 
an  approaching  car,  and  whether  the  rule  ap- 
plicable to  a  railroad  operated  by  trains  and 
steam  locomotives,  should  apply  to  an  elec- 
tric railroad.    That  question  is  not  in  this 


case.  There  is  no  claim  that  plaintiff  did 
not  see  the  approaching  car.  He  saw  it 
»vhen  it  was  three  himdred  feet  away  from 
the  crossing.  The  question  is,  did  he  use 
proper  care  and  caution  in  determining 
whether  he  could  safely  cross  the  track? 
That  was.  a  fair  question,  under  the  evidence, 
for  the  jury  to  determine."  Patterson  v. 
Townsend  &  Son,  91  Iowa,  72,5,  72(5,  59  N.  W. 
205.  See,  also,  Schmidt  v.  Burlington,  C.  B. 
&  N.  By.  Co.,  75  Iowa,  e06,  39  N.  W.  916; 
Gratiot  v.  Mo.  Pac.  By.  Co.,  116  Mo.  450,  21 
S.  W.  1094,  16  U  B.  A.  189;  2  Thompson, 
Neg.  {  1450. 

What,  then,  was  the  situation  of  the  street 
sweeper  in  ttiis  case?  The  car  was  hurtling 
tlu-ough  space  at  a  rate  of  speed,  far  in  ex- 
cess of  that  allowed  by  the  city  law.  An 
observation  of  it  would  not  have  indicated 
peril,  and  would  not  have  dictated  haste  in 
crossing,  tmless  this  high  and  dangerous 
rate  of  speed  were  appreciated.  The  sweep- 
er had  tbe  right  to  rely  upon  a  compliance 
with  the  law  on  the  part  of  the  company, 
and  to  believe  the  speed  of  the  car  to  be 
within  12  miles  per  hour,  and  under  the 
control  of  the  motonecr.  The  mingling 
lights  and  shadows  of  the  night  necessarily 
rendered  vision  inaccurate  and  uncertain. 
The  man  was  not  bound  to  regard  a  shout 
as  a  street  car  signal,  and  other  sounds  were 
opposed  to  the  noise  of  the  flying  car.  Un- 
der these  circumstances  an  unexpected  and 
unlawful  acceleration  of  speed  might  well 
deceive  a  reasonably  prudent  and  careful 
man,  and  delude  him  into  danger;  and,  if 
he  were  cognizant  of  the  true  rapidity  of 
the  car's  motion,  be  might  nevertheless  feel 
secure  that  it  would  be  reduced  to  the  law- 
ful rate  by  a  vigilant  motorman  in  command 
of  ettlcient  appliances  in  good  repair,  before 
it  could  overtake  liim.  So  considered,  the 
facts  already  narrated,  which  seem  especial- 
ly to  militate  against  a  belief  in  the  careful- 
ness of  the  deceased,  are  not  Irreconcilable 
with  a  liability  on  the  part  of  the  -company. 
In  the  light  of  such  facts  different  minds 
might  arrive  at  different  conclusions  as  to 
what  might,  under  all  the  drcumstancei^, 
have  been  done  without  blame.  The  ques- 
tion, therefore,  is  not  one  of  law,  but  is  one  of 
fact,  and  the  general  verdict  against  tbe 
company  is  conclusive. 

Some  complaint  is  made  of  insfructlons 
given  and  refused  at  tbe  trial.  Under  the 
view  of  the  case  taken  above,  the  instruc- 
tion given  relating  to  reciprocal  rights  upon 
the  streets  could  not  have  been  prejudicial. 
In  the  next  instruction  given  the  allusion  to 
the  safety  of  passengers  occurs  In  a  recital 
of  duties  evidently  taken  from  the  city  or- 
dinance granting  tbe  defendant  tbe  right 
to  use  tbe  streets,  and  could  not  have  mis- 
led tlie  jury;  and  the  objection  that  this 
instruction  permitted  a  recovery  if  the  de- 
fendant "negligently  failed  and  neglected 
in  any  manner  to  care  for  the  safety  of  the 
life  and  personal  safety  of  the  plaintiff's  In- 
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testate"  Ignores  tbe  lucceedlng  words  "as 
alleged."  The  subject-matter  of  two  of  the 
instructions  refused,  referred  to  in  the  de> 
fendant's  brief,  was  covered  by  instructions 
given,  and  the  third  conflicts  with  the  views 
set  forth  above. 

Since  no  material  error  appears  to  have 
been  committed  by  the  district  court,  its 
Judgment  is  affirmed.  All  the  Justices  con- 
curring. 

(68  Kan.  «») 

SUPREME  FOREST  OF  WOODMEN  CIR- 
CLE V.  STRBTTON. 
(Supreme  Court  ot  Kansas.    Feb.  6,  1904.) 

DBMimRER  TO  EVIDBNCB— WAIVER^BENEFl- 
CIARY  ASSOCIATION  —  ASSISTANT  CLERK  — 
PAYMENT  OF  DUES— MISCONDUCT  OF  JURY. 

1.  If,  after  a  demnrrer  to  plaintifTs  evidence 
has  been  overruled,  the  defendant  enter  upon  a 
trial  of  the  very  matters  which  he  claims  the 
plaintiff  failed  to  ^rove,  introduce  evidence  re- 
specting them  which  the  plaintiff  rebuts  with 
further  evidence,  and  take  the  verdict  of  the 
jury  upon  them,  the  status  of  the  proof  at  the 
close  of  the  plaintiff's  case  is  rendered  imma- 
terial. 

2.  The  by-laws  of  a  fraternal  beneficiary  so- 
ciety provided  that  subordinate  lodges  so  de- 
siring might  have  an  assistant  cleric.  For 
some  two  months,  both  in  the  presence  and  ab- 
sence of  its  clerk,  a  member  of  a  subordinate 
lodge  habitually  received  and  receipted  for  dues 
and  beneficiary  assessments  in  the  name  of  the 
clerk,  in  regular  meetings  of  the  lodge,  with  its 
knowledge  and  acquiescence.  During  a  period 
of  almost  a  month,  in  the  absence  of  the  clerk, 
she  performed  the  latter's  duties  in  taking  down 
and  recording  the  minutes  of  meetings,  collect- 
ing assessments  and  dues,  entering  payments 
made  by  members  on  the  books  of  the  lodge, 
and  making  reports  to  the  supreme  clerk,  all 
with  the  knowledge  and  acquiescence  of  the 
lodge;  and  she  assisted  a  new  clerk,  who  sub- 
sequently took  office,  in  making  up  her  report 
and  in  performing  other  duties.  Held,  that 
such  conduct  was  sufficient  to  constitute  such 
persou  an  assistant  clerk,  so  that  payments  of 
dues  and  assessments  to  her  by  a  member 
would  bind  the  order,  whether  such  payments 
finally  reached  the  supreme  body  or  not. 

3.  The  misconduct  of  a  juror  which  does  not 
affect  the  verdict  is  not  ground  for  a  new 
trial. 

(Syllabus  by  the  Court) 

Error  from  District  Conrt,  Wyandotte 
County;  E.  L.  Fischer,  Judge. 

Action  by  John  H.  Stretton  against  the  Su- 
preme Forest  of  the  Woodmen  Circle.  Judg- 
ment for  plaintiff.  Defendant  brings  error. 
Affirmed, 

Brown,  Harding  &  Brown,  for  plaintiff  in 
error.  McAnany  &  Alden,  for  defendant  in 
error. 

BURCH,  J.  The  defendant  is  a  fraternal 
beneficiary  society.  During  the  lifetime  of 
Mary  Stretton,  and  while  she  was  a  member 
In  good  standing  of  one  of  the  defendant's 
subordinate  branches  or  lodges,  it  issued  to 
her  a  beneficiary  certificate  payable  at  her 
death  to  the  plaintiff,  her  husband.  After 
her  decease  the  plaintiff  brought  an  action 

.   Y  1.  Sm  N«w  TrUl,  VOL  SI,  Cant.  Dig.  i  Ul. 


for  the  enforcement  of  the  certificate.  The 
petition  alleged  in  general  terms,  together 
with  other  appropriate  facts,  that  all  condi- 
tions and  requirements  of  the  certificate  and 
of  the  by-laws  of  the  society  had  been  com- 
plied with.  The  answer  denied  this  allega- 
tion, and  asserted  that  the  decedent  was  not 
at  the  time  of  her  death  a  member  in  good 
standing,  and  pleaded  a  forfeiture.  On  the 
trial  the  plaintiff  proved  the  death  of  the 
former  member.  Introduced  his  certificate, 
and  rested.  A  demurrer  to  the  evidence  was 
Interposed  and  overruled,  and  the  defend- 
ant then  undertook  to  make  proof  of  the 
facts  relied  upon  for  a  forfeiture.  The  plain- 
tiff endeavored  to  meet  this  proof  by  rebut- 
ting evidence.  The  Jury  made  special  find- 
ings of  fact  upon  certain  questions  submit- 
ted to  them,  and  returned  a  general  verdict 
for  the  plaintiff,  ui)on  which  Judgment  was 
entered.  A  motion  for  a  new  trial  having 
been  overruled,  the  defendant  prosecutes  er- 
ror in  this  court 

It  is  insisted  that  under  the  provisions  of 
the  certificate  and  of  certain  by-laws  of  the 
society  the  plaintiff  was  required  to  prove 
the  good  standing  of  the  deceased  in  the  so- 
ciety at  the  time  of  her  death  as  a  condition 
precedent  to  recovery;  that  no  presumption 
from  the  issuance  of  the  certificate  could 
supply  such  proof;  and  hence  that  the  de- 
murrer to  the  evidence  should  have  been 
sustained.  Under  the  language  of  the  instru- 
ments mentioned  it  is  doubtful  it  ttils  be 
.true.  They  seem  to  require  the  performance 
of  certain  stated  things  as  conditions  preced- 
ent to  the  vitality  of  the  certificate,  and  the 
delivery  of  the  certificate  itself  appears  to 
be  evidence  of  a  compliance  with  such  con- 
ditions; but  the  matter  can  now  be  of  no 
practical  importance  whatever,  since,  after 
the  demurrer  to  the  evidence  was  overruled, 
the  defendant  Immediately  entered  upon  a 
trial  of  the  very  facts  wlilch  It  claimed  the 
plaintiff  had  failed  to  prove;  and,  having 
brought  on  a  trial  of  the  omitted  facts,  in- 
stead of  standing  upon  the  demurrer,  and 
having  taken  the  verdict  of  the  Jury  upon 
them,  the  status  of  the  proof  at  the  close  of 
the  iklalntiff's  case  in  chief  Is  now  immate- 
rial. 

On  the  trial  it  appeared  that,  if  a  payment 
made  npon  April  3,- 1900,  related  to  the  dues 
and  assessments  of  that  month,  the  deceased 
was  in  good  standing;  but  that,  if  It  were 
made  for  the  month  next  preceding,  all  rights 
under  the  beneficiary  certificate  were  forfeit- 
ed. The  evidence  upon  this  question,  and 
the  matters  collateral  to  It,  Is  quite  unsatis- 
factory, but  on  the  whole  It  la  best  Interpret- 
ed by  the  findings  of  fact  which  the  Jury 
made  and  the  general  verdict  which  they  re- 
turned, and  it  was  not  error  to  refuse  to  set 
them  aside  for  want  of  sufficient  support  as 
various  motions  by  the  defendant  demanded. 

On  the  trial  the  authority  of  a  Mrs.  Alter- 
ton  to  discharge  the  duties  usually  and  regu- 
larly performed  by  the  clerk  of  the  lodge 
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was  qaesdoned.  It  appeared  that  during  tbd' 
months  of  Janoary,  February,  and  March, 
1000,  both  In  the  presence  and  in  the  ab- 
sence of  tbe  clerk,  Mrs.  Allerton  habitually 
received  and  receipted  for  dues  and  beneflci- 
ary  assessments  in  the  name  of  the  clerk,  in 
regular  meetings  of  tbe  lodge,  and  with  its 
knowledge  and  acquiescence;  tliat  during  a 
period  of  time  extending  from  February  22 
to  March  13,  1900,  in  tbe  absence  of  tbe 
clerk,  she  took  down  and  recorded  the  min- 
utes of  meetings,  collected  assessments  and 
dues,  entered  payments  made  by  members 
on  the  bocks  of  tbe  lodge,  and  made  reports 
to  the  supreme  clerk,  all  with  tbe  knowledge 
and  acquiescence  of  the  lodge;  and  that  she 
assisted  a  new  clerk,  who  took  office  March 
13,  1000,  in  making  up  her  report  and  in  per- 
forming her  duties  as  such  clerk.  The  by- 
laws of  tbe  order  provide  that  sul>ord1nate 
lodges  80  desiring  may  have '  an  assistant 
4clerk,  and  in  submitting  the  cause  tlie  court 
Instructed  the  Jury  that  conduct  of  the  kind 
«xhibited  by  Mrs.  Allerton  with  tbe  knowl- 
edge and  acquiescence  of  tbe  lodge  was  suf- 
flcient  to  constitute  her  an  assistant  clerk, 
so  that  payments  of  dues  and  assessments  to 
her  by  a  member  would  bind  the  order, 
whether  such  payments  finally  reached  tbe 
Aupreme  body  or  not  The  by-laws  contain 
no  other  definition  or  limitation  of  the  duties 
of  assistant  clerk  than  such  as  may  be  im- 
plied by  the  name  Itself.  .The  functions  of 
that  officer  must,  therefore,  be  confined  to  the 
field  of  the  clerk's  duties.  But  such  func- 
tions must  also  be  coextensive  with  that 
field.  If  the  assistance  the  clerk  requires 
should  pertain  to  the  keeping  of  records,  the 
reception  of  dues  and  assessments,  tbe  giv- 
ing of  proper  vouchers  therefor,  and  the  mak- 
ing of  remittances  to  the  supreme  lodge,  the 
assistant  clerk  may  render  it.  Such  author- 
ity necessarily  follows  from  the  power  giv- 
en the  subordinate  lodge  by  the  laws  of  the 
supreme  body  to  have  an  assistant  clerk.  It 
is  in  entire  consonance  with  the  require- 
ments of  the  laws  of  the  order  that  assess- 
ments and  dues  be  paid  to  the  clerk;  that 
records  be  kept  by  the  clerk,  and  that  re- 
ports and  remittances  be  made  by  the  clerk; 
and  it  does  not  result  from  any  delegation  of 
power  by  the  clerk.  The  question  as  'to 
whether  a  subordinate  lodge  shall  have  an 
assistant  clerk  is  left  solely  to  its  own  de- 
sire. If  it  so  will,  no  one  can  gainsay  its  ac- 
'  tion.  The  only  question,  therefore,  is  wheth- 
er or  not  it  is  necessary  to  go  behind  the 
conduct,  custom,  and  practice  of  the  lodge 
and  its  members,  and  ascertain  if  due  formal- 
ity had  been  observed  In  the  treatment  of  a 
matter  over  which  they  had  complete  con- 
trol, namely,  the  selection  of  an  assistant 
clerk.  Tbe  case  is  not  like  one  in  which 
some  volunteer  undertakes  to  perform  some 
ftmction  for  the  accommodation  of  members 
in  a  capacity  not  recognized  by  the  laws  of 
the  order,  as  in  I^zensky  v.  Sup.  Lodge,  etc. 
<City  Ct  N.  Y.)  3  N.  Y.  Supp.  52.    There  the 


interfering  party  was  purely  a  supernum- 
erary and  be  and  tbe  lodge  by  their  conduct 
virtually  attempted  to  create  the  office  of  as- 
sistant financial  reporter  in  opposition  to  the 
provisions  of  the  by-laws  of  the  order.  Here 
the  laws  provide  for  tbe  office,  and  by  neces- 
sary intendment  bring  within  its  scope  tbe 
conduct  disclosed  in  this  record,  and  without 
such  office  and  a  person  to  discharge  its  du- 
ties the  chief  business  of  the  lodge  must  stop 
while  the  clerk  is  away,  members  must  for- 
feit all  rights  under  their  certificates  for 
want  of  an  officer  to  whom  they  may  pay 
their  assessments  and  dues,  and  the  supreme 
body  must  be  deprived  of  the  funds  to  which 
it  la  entitled.  This  case  therefore  is  more 
nearly  analogous  to  that  of  Anderson  v.  Su- 
preme Council  Order  of  Chosen  Friends  (N. 
Y.)  31  N.  E.  1092,  the  syllabus  of  which  is  as 
follows:  "The  constitution  of  a  subordinate 
council  of  a  society  with  a  relief  fund  feattu« 
provided  that  the  secretary  of  the  subordi- 
nate council  should  receive  assessments  of 
members  entitled  to  relief  benefits;  that  he 
should  be  under  bonds;  and  tliat  the  subor- 
dinate eouncil  might  permit  him  to  select 
an  assistant,  for  whose  acts  he  should  be 
responsible.  Held  that,  it  being  the  uniform 
practice  of  the  members  to  make  payments 
to  the  wife  of  the  secretary,  who  bad  no  of- 
fice, at  his  house,  In  his  absence,  and  her 
authority  not  having  been  questioned,  she 
would  be  treated  as  an  assistant,  so  that  a 
payment  to  her  would  prevent  forfeiture." 
Since  the  lodge  itself,  with  authority  to  fiill 
the  office  of  assistant  secretary  in  the  first 
Instance,  accepted  and  adopted  the  continued 
service  of  Mrs.  Allerton  in  that  capacity,  and, 
together  with  the  members,  recognized  her 
as  holding  the  office  and  discharging  the  du- 
ties of  an  assistant  secretary,  it  would  be  un- 
conscionable to  permit  the  defendant  now 
to  question  the  regularity  of  her  designation 
in  order  to  enforce  a  forfeiture  of  its  con- 
tract to  pay.  Therefore  the  instruction  to 
the  Jury  was  correct. 

In  view  of  the  foregoing  it  IS  not  necessary 
to  discuss  the  requests  for  Instructions  which 
were  refused,  or  the  giving  of  other  Instruc- 
tions which  were  objected  to. 

Tbe  misconduct  of  a  Juror,  consisting  in 
the  expression  of  opinion  in  tbe  progress  of 
the  trial,  is  alleged  as  a  reason  for  tbei  re- 
versal of  the  Judgment  of  the  district  court. 
The  remark  made  by  tbe  Juror  related  to  the 
identity  of  signatures  in  dispute,  and  is  quite 
analogous  to  that  referred  to  in  State  v. 
Dickson,  6  Kan.  209.  The  trial  court,  after^ 
a  hearing  upon  the  question,  has  determined 
that  no  prejudice  resulted  from  the  conduct 
of  the  Juror.  It  was  not  of  such  a  flagrant 
character  that  prejudice  will  be  presumed, 
and  from  the  record  this  court  Is  unable  to 
declare  that  the  verdict  was  affected  by  it; 
hence  the  refusal  to  grant  a  new  trial  on  this 
ground  will  not  be  disturbed. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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(«8  Kan.  421) 

OSBORNE   et   al.   ▼.    SCHLIOHENMEIER. 

(Supreme  Court  of  Kansas.    Feb.  C,  1004.) 
JUDGMENT  BY  PUBLICATION— VALIDITY. 

1.  A  judgmeDt  rendered  in  an  action  ou  serv- 
ice by  publication,  or  personal  service  of  sum- 
mons, outside  tlie  state,  where  there  had  been 
DO'  attidavit  for  publication  filed,  is  void,  and 
will  be  set  aside  upon  proper  and  timely  appli- 
cation by  the  defendant. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Geary  County; 
O.  L.  Moore,  Judge. 

Action  by  D.  M.  Osborne  and  others 
against  Jacob  Schlicbcnmeler.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Thomas  Dever,  for  plaintiffs  in  error. 
Roark  &  Roark,  for  defendant  in  error. 

GREENE,  J.  This  proceeding  is  prosecut- 
ed to  reverse  an  order  of  the  district  court 
setting  aside  a  personal  Judgment  previously 
obtained  by  the  plaintiffs  in  error  against 
the  defendant  in  error.  It  appears  tbat  D. 
M.  Osborne  &  Co.  obtained  a  Ijudgment 
against  Jacob  Scblicbenmeier  in  the  district 
court  of  Geary  county  upon  a  promissory 
note.  The  defendant  lived  in  Jackson  coun- 
ty. Mo.  When  the  action  was  commenced, 
the  plaintiffs  filed  an  atfldavit  for  attach- 
ment, upon  which  an  order  was  issued,  and 
levied  upon  real  estate  owned  by  the  de- 
fendant in  Geary  county.  No  affidavit  was 
filed  for  service  by  publication,  nor  personal 
service  had  upon  the  defendant,  other  than 
that  bad  by  issuing  a  summons  to  the  sher- 
iff of  Jackson  county.  Mo.,  which  was  served 
upon  the  defendant  by  such  sheriff,  and  re- 
turned with  an  affidavit  thereto  showing  that 
the  summons  had  been  personally  served. 
The  defendant  did  not  appear  at  the  trial, 
nor  at  any  -  subsequent  proceedings,  except 
as  herein  stated.  The  cause  was  tried,  a 
personal  judgment  rendered  against  the  de- 
fendant, and  an  order-  to  sell  the  attached 
real  estate.  The  land  was  sold,  and  pur- 
chased by  the  plaintiffs.  A  certificate  of  pur- 
chase having  been  issued  to  them,  they  as- 
signed it  to  the  other  plaintiff  in  error,  Mary 
R.  Seymour,  who  caused  the  sale  to  be  con- 
firmed, and  a  deed  made  to  her.  Within  a 
year  thereafter  the  defendant  filed  a  motion 
and  served  notice  upon  the  plaintiffs  and 
Mary  R.  Seymour  to  set  aside  the  judgment 
and  all  proceedings  had  thereimder,  alleg- 
ing that  the  court  had  no  jurisdiction  of  him 
.  In  the  action.  After  this  motion  was  filed, 
the  plaintiffs  and  Mary  R.  Seymour  made  a 
motion,  and  filed  with  it  an  affidavit  for 
publication,  asking  that  they  be  permitted  to 
amend  or  supplement  their  affidavit  in  at- 
tachment with  this  affidavit  for  service  by 
publication.  Upon  the  hearing  of  this  ap- 
plication, the  defendant  refused  to  appear. 


-The  court  overruled  the  motion,  and  refused 
to  permit  the  amended  affidavit  to  be  filed. 
Defendant's  motion  to  set  aside  the  Judg- 
ment and  sale  of  the  real  estate  was  sustain- 
ed, and  the  deed  made  by  the  sheriff  to  Mary 
R.  Seymour  canceled. 

It  Is  claimed  by  the  plaintiffs  in  error  that 
the  court  erred  In  overruling  their  applica- 
tion to  amend  or  supplement  their  affidavit 
for  service  by  publication,  and  also  erred  In 
sustaining  the  defendant's  motion.  We  are 
of  the  opinion  that  the  co«u:t  below  was  cor- 
rect in  both  such  rulings.  Section  4507,  (jlen. 
St.  1001,  provides  that,  "before  service  can 
be  made  by  publication,  an  affidavit  must  be 
ffied  stating  that  the  defendant  or  defend- 
ants are  non-residents  of  the  state  of  Kan- 
sas, and  that  personal  service  of  summons 
cannot  be  bad  upon  said  defendant  or  de- 
fendants within  the  state  of  Kansas  »  •  • 
and  showing'  that  the  case  is  one  of  those 
mentioned  in  the  preceding  section.  *  •  •" 
Section  4510  provides  that,  "In  all  cases 
where  service  may  be  made  by  publication, 
personal  service  of  summons  may  be  made 
out  of  the  state  by  the  sheriff  of  the  county 
In  which  such  service  may  be  made.  Pro- 
vided, that  such  service  when  made  and 
proved  as  aforesaid  shall  have  the  same  force 
and  effect  as  service  obtained  by  publication, 
and  no  other  or  greater  force  or  effect."  The 
affidavit  for  the  attachment  did  not  contain 
sufficient  facts  to  conform  to  the  require- 
ments of  the  statute  as  an  affidavit  for  serv- 
ice by  publication.  Service  by  publication 
without  the  statutory  affidavit  is  void,  and  all 
proceedings  thereunder  are  also  void,  and 
may  be  set  aside.  Shields  v.  Miller,  9  Kan. 
300;  Harris  v.  Claflin.  36  Kan.  543.  13  Pac. 
830;  Lieberman  v.  Douglass,  62  Kan.  784, 
64  Pac.  590;  Grouch  v.  Martin,  47  Kan.  313. 
27  Pac.  083. 

The  coutention  that  the  court  erred  In  over- 
ruling plaintiffs'  application  to  amend  or 
supplement  their  affidavit  by  filing  an  affida- 
vit for  service  by  publication  cannot  be  sus- 
tained. This  is  not  a  case  where  there  was 
a  defective  affidavit  for  publication,  or  a 
defective  service,  but  an  entire  absence  of 
any  affidavit  for  such  purpose.  There  was 
therefore  nothing  to  supplement  or  amend. 

Some  contention  is  made  in  the  brief  and 
oral  argument  of  plaintiffs  in  error  tbat  de- 
fendant's appearance  to  raise  the  Jurisdic- 
tional question  was  a  general  appearance. 
We  think  this  is  not  well  taken.  His  motion 
was  a  special  appearance,  and  he  asked  no  af- 
firmative relief.  He  refused  to  appear  on 
the  bearing  of  plaintiffs'  motion  to  file  an 
amended  or  supplemental  affidavit.  His  ap- 
pearance was  for  the  one  purpose  of  raising 
the  jurisdictional  question. 

The  orders  and  judgment  of  the  court  be- 
low were  correct.  The  Judgment  is  there- 
fore affirmed.    All  the  Justices  concurring, 
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(«S  Kan.  432) 

MEAD  r.  PH(ENIX  INS.  CO. 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

INSDRANCB-ACnON    ON    POLICY-CONTRACT— 
LIMITATION. 

1.  A  dwelliug  bouse,  owned  by  a  minor  12 
jears  of  a^e,  was  insured  in  bis  name.  In 
May,  1894,  it  was  destroyed  by  fire.  Tbe  policy 
contained  a  condition  that  no  suit  or  action  for 
the  recovery  of  any  loss  shonid  be  maintainable 
unless  commenced  witbin  12  months  after  tbe 
fire.  In  1902,  when  the  insured  reached  his 
majority,  he  brought  an  action  on  tbe  policy  to 
recover  the  amoimt  of  his  loss.  Beld,  that  the 
contract  limitation  controlled  the  general  stat- 
ute of  limitations,  and  that  the  action  was 
barred. 

(Syllabus  by  the  Court) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;   Wm.  G.  Holt,  Judge. 

Action  by  Kenneth  Mead  against  the  Phoe- 
nix Insurance  Company.  Judgment  for  de- 
fendant, and  plaintlS  brings  error.  Affirm- 
ed. 

Carroll,  Monahan  &  Warren,  for  plaintiff 
In  error.  McAnany  &  Alden,  for  defendant 
in  error. 


SMITH,  J.  In  March,  1894,  Kenneth  Mead 
was  a  minor  12  years  of  age,  and  the  owner 
of  two  lots  on  which  there  stood  a  frame 
dwelling.  The  building  was  destroyed  by 
flre  on  May  11,  1894,  while  insured  for  $000 
in  the  defendant  in  error  company.  Soon 
after  the  los»  the  mother  of  the-  insured 
settled  with  the  company  for  $475,  through 
her  attorney,  C.  C.  Dall.  On  May  26,  1902, 
after  Kenneth  Mead  became  of  age,  he 
brought  this  action  against  the  insurance 
company  to  rec-over  the  amount  of  the  pol- 
icy, with  Interest.  The  petition  sets  out  the 
fact  of  the  fire,  notice  of  the  loss  to  the  com- 
pany, and  the  date  and  number  of  tbe  pol- 
icy, and  avers  that  plaintiff  on  his  part  had 
performed,  all  of  its  conditions.  The  peti- 
tion had  attached  to  it  as  an  exhibit  a  copy 
of  the  policy,  with  an  allegation  as  follows: 
"The  plaintiff  further  says  that  shortly  there- 
after, to  wit,  August  2,  1894,  through  and  by 
a  conspiracy  between  defendant  and  an- 
other person,  one  C.  C.  Dall,  the  said  policy. 
No.  4,930,  was  surreptitiously  obtained  from 
this  plaintiff,  then  still  a  minor,  and  for  a 
small  consideration  from  defendant  to  said 
Dall  delivered  imlawfully  and  wrongfully 
to  defendant,  and  by  it  canceled  so  that, 
If  the  copy  of  said  policy  which  is  hereto  at- 
tached marked  'Exhibit  A,'  and  made  part 
hereof,  is  not  an  exact  copy,  tbe  failure 
thereof  is  attributable  to  tbe  cancellation  of 
the  same  by  defendant  Plaintiff  further 
says  that  at  said  time,  nor  until  the  year 
1896,  he  did  not  have  any  guardian  to  repre- 
sent hla  interests  in  that  or  any  other  re- 
spect and  that  only  on  about  tbe  15th  day  of 
May,  1902,  did  he,  when  he  became  of  full 
age,  acquire  the  right  to  do  so  himself,  and, 
tf    any    default    has    accrued    In    premises 

1 1.  See  Insurance,  vol.  28,  Cent.  Dig.  |  1547. 


against  him,  be  pleads  his  minority  against 
the  same."  The  answer  of  the  defendant 
below  contained  three  defenses:  First,  a 
general  denial;  second,  breach  of  covenant 
to  give  immediate  notice  of  loss  and  make 
proof  within  60  days;  third,  a  failure  to 
bring  an  action  on  the  policy  within  12 
months  after  the  flre.  To  these  defenses 
plaintiff  below  replied  that  after  the  fire  lie 
had  done  all  things  required  by  him  by  the 
conditions  of  the  policy,  and  that  "through 
and  by  a  conspiracy  between  said  defendant 
and  one  C.  0.  Dall,  for  a  small  sum  as  in 
payment  of  said  loss  so  covered  by  said 
policy,  said  defendant  unlawfully  and  wrong- 
fully obtained  said  policy  from  the  said  0.  C. 
Dall,  and  converted  said  policy  to  its  own 
use,  and  canceled  the  same,  whereby  it 
waived  all  the  conditions  of  said  policy  re- 
quired to  be  compiled  with  by  said  plaintiff 
if  they  had  not  been  complied  with  by  him, 
which  plaintiff  asserts  had  been  done."  A 
trial  was  bad  before  the  court  resulting  in  a 
judgment  for  tbe  defendant  below. 

The  policy  contained  this  condition:  "No 
suit  or  action  on  this  policy  for  the  recovery 
of  any  claim  shall  be  sustainable  In  any 
court  of  law  or  equity  until  after  full  com- 
pliance by  the  insured  with  all  the  forego- 
ing requirements,  nor  unless  commenced 
within  twelve  montlis  after  the  fire."  It  is 
clear  that  the  action  was  based  on  the  con- 
tract of  Indemnity  to  recover  the  loss.  The 
allegation  in  the  petition  respecting  a  con- 
spiracy between  the  company  and  Dall  was 
made  to  excuse  plaintiff  In  his  failure  to 
set  up  k  true  copy  of  the  policy.  The  action 
was  not  founded  on  the  conspiracy.  It  did 
not  sound  in  tort  In  the  plaintiff's  reply  he 
alleged  that  the  conditions  preoedent  to  a 
recovery  by  him  had  been  waived  by  the 
insurance  company  In  wrongfully  obtaining 
the  policy  from  Dall,  thus  confessing  that 
he  was  bound  by  all  tbe  provisions  In  the 
Instirance  contract  except  the  conditions 
pleaded  In  the  answer.  The  action  of  plain- 
tiff below  was  barred  by  the  limitation  of 
time  fixed  In  the  policy  for  the  commence- 
ment of  an  action,  which  was  12  months 
f  i-om  the  time  of  loss.  When  the  policy  was 
Issued  and  the  loss  occurred,  the  agreement 
limiting  the  time  within  which  an  action  to 
recover  on  the  Insurance  contract  might  he 
commenced  was  not  Illegal.  McElroy  v.  In- 
surance (?o.,  48  Kan.  200,  29  Pac  478.  By 
chapter  91,  p.  182,  Laws  1897,  such  contracts 
are  no  longer  permitted.  Gen.  St.  1901,  i 
4446,  subd.  7.  The  contract  limitation  in  the 
policy  controls  the  general  statute  of  limita- 
tions, and  is  good  even  against  minor  bene- 
ficiaries. Suggs  v.  Insurance  Co.,  71  Tex. 
579,  »  S.  W.  670,  1  L.  B.  A.  &47;  O'Laughlln 
V.  Union  Central  Life  Ins.  Co.  (C.  C.)  3  Mc- 
Crary,  543,  11  Fed.  280.  See,  also,  Riddies- 
barger  v.  Hartford  Insurance  Co.,  7  Wall. 
386,  19  li.  EJd.  257.  In  McEUroy  v.  Insurance 
Co.,  iinpra,  the  dismissal  of  an  action  brought 
witbin  the  time  required  by  the  policy  was 
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held  not  to  extend  tbe  time  to  begin  another 
within  a  year,  under  section  4451,  Gen.  St. 
1901. 

The  judgment  of  tbe  court  below  will  be 
affirmed.    All  the  Justices  concurring. 


(68  Kan.  87*) 

WEHE  et  al.  r.  MOOD  et  al. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

WITNESSES  —  COMPETENCY  —  TRANSACTIONS 
WITH  DECEDENT— DEMURRER  TO  EVIDENCE 
—CONTEST   OF   WILL— DISMISSAL. 

1.  In  aa  action  brought  by  tbe  heirs  at  law 
against  tbe  devisee  and  executrix  to  contest  a 
will,  the  heirs  are  uot  competent  witnesses  to 
testify  in  their  own  behalf  concerning  communi- 
cations bad  personally  with  the  deceased  tes- 
tator. 

2.  In  considering  and  deciding  a  demurrer  to 
plaintiffs'  evidence  In  a  rase  tried  to  tbe  court, 
the  same  rule  obtains  as  iu  cases  tried  to  a  jury. 
The  iourt  cannot  wei){li  conflicting  evident^, 
nor  regard  tbe  case  as  though  submitted  by  tbe 
defendant  upon  the  plaintifCr  showing,  but  must 
consider  as  true  all  portions  of  tbe  evidence 
which  tend  to  prove  tne  allegations  of  the  pe- 
tition. Wolf  T.  Washer,  4  Pac.  1036,  32  Kan. 
533;  Famsworth  v.  Clarke,  02  Pac.  655,  62 
Kan.  264. 

3.  In  an  action  by  the  heirs  at  law  against 
the  legatee  and  executrix  to  contest  a  will,  be- 
fore the  case  bad  been  bually  submitted,  one 
of  tbe  plaintiffs  filed  a  motion  to  dismiss,  as 
to  her,  without  prejudice.  Held  error  for  tbe 
court  to  refuse  to  sustain  said  motion. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Shawnee  Coun- 
ty; Z.  T.  Hazen,  Judge. 

Action  by  Ida  M.  Webe  and  others  against 
Jane  S.  Mood,  indlTidually  and  as  executrix 
of  the  will  of  Robert  Mood,  deceased.  Judg- 
ment for  defendants,  and  plaintiffs  bring  er- 
ror.   Reversed.  ' 

Jetmore  ■&  Jetmore,  for  plaintiffs  in  error. 
J.  J.  Scbenck,  for  defendants  in  error. 

ATKINSON,  J.  Robert  Mood  died  testate 
at  bis  late  residence  in  the  city  of  Topeka  on 
the  28th  day  of  December,  1897.  The  laSt 
win  and  testament  of  deceased,  executed  on 
the  20tb  day  of  May,  1896,  was  duly  admitted 
to  probate  on  the  15tb  day  of  January,  1898, 
and  tals  widow,  Jane  S.  Mood,  was  on  said 
day  duly  appointed  executrix.  At  the  time 
of  his  death,  Robert  Mood  left  as  bis  heirs  at 
law  his  widow,  Jane  S.  Mood,  and  three 
daughters,  Ida  M.  Wehe,  Jennie  Webe,  and 
liOla  Bennett.  The  said  widow  of  deceased, 
to  whom  he  had  been  married  for  more  than 
30  years.  Is  tbe  stepmothei-  of  the  said  daugh- 
ters of  deceased,  and  has  no  children  of  her 
own.  By  the  terms  of  his  last  will  and  tes- 
tament, lUibert  Mood  devised  and  bequeath- 
ed all  bis  property,  real  and  personal,  shown 
to  be  of  the  value  of  about  $25,000,  to  his 
widow,  absolutely,  except  premises  In  the 
city  of  Topeka,  shown  to  be  of  tbe  reason- 
able value  of  $0,000,  which  were  devised  to 
said  daughters,  share  and  share  alike,  with 
a  life  Interest  therein  to  the  widow.  On 
July  21.  1899,  tbe  said  daughters  of  deceased 
tiled  their  petition  in  the  district  court  of 


Shawnee  county  against  the  widow,  Jane  S. 
Mood,  and  Jane  S.  Mood,  executrix,  to  con- 
test the  said  wilt,  charging  that  the  execu- 
tion of  the  same  had  been  induced  and  pro- 
cured by  the  fraud  and  undue  influence  of 
defendant  Jane  S.  Mood.  The  case  on  March 
28, 1902,  was  tried  before  the  court  without  a 
Jury,  and,  after  plaintiffs  bad  concluded  their 
.  evidence,  the  court  sustained  defendants'  de- 
murrer thereto,  and  rendered  judgment 
against  plaintiffs  for  costs.  Plaintiffs  allege 
error,  and  bring  tbe  (use  to  this  court  for 
review. 

Upon  the  trial,  plaintiffs  were  not  permit- 
ted to  testify  as  to  communications  bad  per- 
sonally with  tbe  testator,  Robert  Mood.  Tbe 
trial  court  held  that  plaintiffs  were  not  com- 
petent to  testify  in  their  own  behalf  as  to 
communications  bad  personally  with  deceas- 
ed under  section  4770,  Gen.  St  1901.  So 
mucb  of  said  section,  being  section  322  of  the 
Civil  Code,  as  is  necessary  to  be  considered. 
Is  as  follows:  "J^o  party  shall  be  allowed 
to  testify  In  his  own  behalf  in  respect  to  any 
transaction  or  communication  bad  personally 
by  such  party  with  a  deceased  person,  whea 
tbe  adverse  party  is  the  executor,  administra- 
tor, heir  at  law,  next  of  kin,  stirvlving  part- 
ner or  assignee  of  such  deceased  person 
where  they  have  acquired  title  to  the  cause 
of  action  immediately  from  such  deceased 
person."  The  contention  of  plaintiffs  is  that 
said  section  322  does  not  apply  to  them;  that 
the  widow  only  claims  as  devisee  under  the 
will;  that  plaintiffs  repudiate  the  alleged 
will,  and  claim  as  heirs  of  the  testator,  un- 
der tbe  statute  of  descent  and  distribution: 
that  plaintiffs,  as  such  heirs,  do  not  acquire 
the  title  from  tbe  testator,  but  that  the  law 
casts  It  upon  them  without  any  regard  to 
their  wish  or  election;  that,  for  the  reasons 
stated,  they  are  not  claiming  title  Immedi- 
ately from  the  deceased.  With  this  conten- 
tion of  plaintiffs  we  cannot  agree. '  Tbe  heirs 
of  a  deceased  person  acquire  title  Immedi- 
ately from  such  deceased  person,  within  the 
spirit  and  meaning  of  section  322  of  the  0>de. 
Plaintiffs,  upon  the  trial,  were  Incompetent 
to  testify  in  respect  to  communications  bad 
personally  with  the  deceased.  Rich  v.  Bow- 
ker,  25  Kan.  7;  Caeman  v.  Van  Harke,  33 
Kan.  333,  6  Pac.  ff20.  Tbe  court  committed 
no  error  in  excluding  this  testimony. 

Plaiutlffs  assign  as  error  that  tbe  court 
sustained  defendants'  demurrer  to  the  evi- 
dence. The  practice  of  allowing  demur- 
rers to  evidence  in  cases  tried  to  the  court, 
tbe  same  as  in  jury  cases,  has  been  recog- 
nized by  this  court.  Lumber  Oo.  v.  Savings 
Bank,  52  Kan.  410,  34  Pac.  104.5.  We  have 
carefully  read  the  record  in  this  case.  Up- 
on tbe  question  of  whether  or  not  tbe  will  of 
Robert  Mood  bad  been  induced  and  procured 
by  the  fraud  and  undue  influence  of  defend- 
ant Jane  S.  Mood,  plaintiffs  offered  the  tes- 
timony of  numerous  witnesses.  The  evi- 
dence offered  was  conflicting.  There  was 
some  evidence  tending  to  establish  tbe  claim 


Digitized  by 


Google 


K&u.) 


SUPREME  COURT  OF  HONOR  v.  UPDEGKAFP, 


477 


ot  plaintiffs.  Tbe  trial  court  could  not,  upon 
dexaurrer,  review  the  evidence,  as  though  the 
merits  of  the  case  had  been  submitted  on  the 
evidence  of  plaintiffs.  We,  however,  express 
no  opinion  as  to  the  effet^t  of  the  evidence, 
had  the  case  been  submitted  on  its  merits, 
instead  of  upon  demurrer.  In  the  case  of 
Wolf  V.  Washer,  32  Kan.  633,  4  Pac.  1036, 
Mr.  Justice  Valentine,  upon  the  question  of 
a  demurrer  to  the  evidence  In  a  case  tried  to 
the  court,  said:  "In  order  to  sustain  a  de- 
murrer to  the  evidence,  the  court  must  be 
able  to  say,  as  a  matter  of  law,  that^  the 
party  mtroducing  the  evidence  has  not  prov- 
ed his  case;  and  the  court  cannot,  upon  con- 
flicting and  contradictory  evidence,  say  that, 
as  a  matter  of  fact,  the  preponderance  of  the 
evidence  shows  that  the  party  introducing  it 
has  not  proved  his  case.  If  in  the  present 
case  no  demurrer  to  the  evidence  bad  been 
interposed,  and  the  case  had  l>een  submitted 
to  the  court  upon  the  evidence  introduced, 
for  a  decision  upon  the  merits,  and  as  to 
what  the  conflicting  and  contradictory  evi- 
dence In  fact  proved,  and  the  court  had  de- 
cided the  case  in  favor  of  the  defendants 
and  against  the  plaintiff,  the  decision,  in  all 
probability,  w^nld  be  right,  for  in  such  a 
case  the  court  would  have  weighed  the  con- 
flicting and  contradictory  evidence,  and 
would  have  decided  the  case  upon  the  pre- 
ponderance of  the  evidence;  but  the  court 
cannot  do  such  a  thing  where  a  demurrer  to 
the'  evidence  is  interposed,  and  where  the 
court  decides  the  case  as  a  question  of  law 
upon  the  demurrer."  The  court  committed 
error  in  sustaining  the  demurrer. 

On  January  4,  1901,  plaintiff  Jennie  Wehe 
filed  the  following  motion:  "Now  cornea 
Jennie  Wehe,  one  of  the  plaintiffs  in  the 
above-entitled  action,  and  moves  the  court  to 
dismiss  the  action  as  to  herself,  without  prej- 
udice." The  court  on  March  11th  overruled 
said  motion,  over  the  objection  of  plaintiff, 
and  denied  to  plaintiff  the  right  to  dismiss. 
Section  7957,  Gen.  St  1901,  provides  that  an 
action  to  contest  a  will  may  be  brought  at 
any  time  within  two  years  after  the  pro- 
bating of  the  will  by  any  person  interested 
in  the  will  or  in  the  estate  of  the  deceased. 
SecUon  484«,  Gen.  St.  1901,  Code,  §  397,  pro- 
vides that  an  action  m'ay  be  dismissed  with- 
out prejudice  to  a  future  action  by  the  plain- 
tiff before  the  final  submission  of  the  case  to 
the  Jury,  or  to  the  court  wh«e  the  trial  is 
by  the  court.  The  right  of  plaintiff  Jennie 
Wehe  in  this  case  to  dismiss  without  prej- 
udice is  fixed  by  statute,  and  does  not  rest 
in  the  discretion  of  the  trial  court,  as  sug- 
gested by  counsel.  Section  4461,  Gen.  St. 
1901,  Code,  f*3(5,  provides  a  means  of  bring- 
ing into  a  case,  as  defendants,  all  parties 
necessary  to  a  complete  determination  or  set- 
tlement of  the  questions  involved.  There 
was  error  in  not  sustaining  the  motion  of 
plaintiff  to  dismiss. 

The  judgment  below  is  reversed,  with  di- 
rection to  sustain  motion  of  plaintiffs  for  a 


new  trial,  and  the  motion  of  plaintiff  Jennie 
Wehe  to  disUilss.  All  the  Justices  concur- 
ring. 

(68  Kan.  4T4> 

SUPREME  COURT  OF  HONOR  v.  UPDE- 
GRAPF. 

(Supreme  Court  ot  Kansas.    Feb.  6,  1901.) 
LIFE  INSURANCE-SUICIDE  OF  INSURED. 

1.  A  life  insurance  policy  provided  that  it 
should  be  incontestable  after  two  years  from 
ita  date.  The  insured,  who  held  the  policy, 
which  was  payable  to  bis  wife,  cominitted  sui- 
cide after  the  two-years  period  had  elapsed. 
Held,  that  the  beneficiary  was  entitled  to  recov- 
er the  amount. 

(Syllabus  by  the  (Tourt.) 

Error  from  District  Court,  Reno  County: 
M.  P.  Simpson,  Judge. 

Action  by  Florence'  L.  Updegraff  against 
the  Supreme  Court  of  Honor.  Judgment  for 
plaintiff.    Defendant  brings  error.    Affirmed. 

Prlgg  &. Williams  and  Wm.  B.  Rlsse,  for 
plaintiff  in  error.  Geo.  A.  Vandeveer  and  F. 
L.  Martin,  for  defendant  in  error. 

SMITH,  J.  This  was  an  action  on  a  cer- 
tificate of  membership  In  a  fraternal  order 
held  by  George  C.  Updegraff  at  the  time  of 
his  death,  in  October,  1901.  The  action  was 
brought  by  defendant  in  error,  wife  of  the  de- 
ceased, who  was  the  beneficiary  named  in  the 
certificate. 

The  insured  came  to  his  death  by  suicide 
more  than  two  years  after  the  date  of  his 
certificate  of  membership,  which  certificate 
was  In  effect  a  policy  of  life  Insurance  for 
the  sum  of  $2,000,  conditioned  on  tlie  insured 
complying  with  the  constitutipn,  rules,  and 
by-laws  of  the  order.  The  certlflcate  provid- 
ed that  the  company  should  not  be  liable  if 
the  insured  should  die  In  violation  of  section 
2,  art  10,  of  the  constitution,  which  was 
made  -a  part  thereof.  It  reads:  "This  order 
will  not  pay  the  benefits  of  members  wha 
commit  suicide,  whether  sane  or  insane,  ex- 
cept It  be  committed  in. delirium  resulting 
from  Illness,  or  while  the  member  Is  under 
treatment  for  insanity,  or  has  been  judicially 
declared  to  be  insane;  but  in  all  cases  not 
within  said  exceptions,  the  amount  of  money 
contributed  to  the  benefit  fund  by  such  mem- 
bers, sliall  be  returned  and  shall  be  pal4  to 
the  beneficiaries  out  of  said  fund  in  lieu  of 
the  benefit" 

A  section  of  the  constitution  of  the  Su- 
preme Court  of  Honor  in  force  when  the  ben- 
efit certificate  was  issued,  and  at  the  date  of 
the  holder's  death,  is  as  follows; 

"Sec.  09.  After  two  years  certificates  of 

membership  shall  be  incontestable  lor  any 

cause  except  fraud,  violation  of  the  constitu- 

{  tion  or  laws  of  this  order,  or  a  failure  to  pay 

I  the  assessments  for  the  benefit  and  general 

funds  OS  provided  by  the  laws." 

Defendant  in  error  bad  judgment  in  the 
court  below. 

The  sole  question  involved  is  whether  the- 
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provision  in  the  benefit  ecrtiflcate  which  reu- 
ders  It  incontestable  after  two  years  Is  void 
when  it  appears  that  the  insured  tooli  his 
own  life.  Counsel  for  plaintiff  in  error  rely- 
on  the  case  of  Hitter  v.  Mutual  Life  Insur- 
ance Co.,  1C9  U.  S.  139,  18  Sup.  Ct  300,  42  L. 
Ed.  693,  which  in  effect  holds  that  where 
there  is  no  provision  in  a  policy  of  insurance 
respecting  suicide  It  will  be  avoided  by  the 
death  of  the  Insured  by  bis  own  hand;  that 
public  policy  requires  that  self-destruction 
should  avoid  the  policy.  That  case  was  de- 
cided on  the  facts  presented  in  the  record, 
which  showed  an  absence  of  any  agreement 
in  the  policy  respecting  death  by  sticide.  It 
was  concluded  that  in  such  cases  there  is  an 
implied  agreement  that  the  insured  will  not 
destroy  himself.  It  cannot  be  denied  that 
mncb  of  the  argument  of  the  learned  Justice 
who  delivered  the  opinion  is  applicable  to 
the  case  before  us.  We  must,  however,  look 
at  the  facts  on  which  the  conclusion  of  the 
court  rested,  and  see"  how  near  they  coincide 
with  the  facts  In  the  present  case  In  order 
to  determine  the  force  of  the  decision  as  an 
authority  to  be  followed.  As  before  stated, 
in  the  Ritter  Case  there  was  no  stipulation 
In  the  policy  respecting  suicide.  The  amount 
of  the  insurance  was  payable  at  death  to  the 
estate  of  the  insured,  and  not  to  any  particu- 
lar pei-sou  as  beneficiary.  Missouri  has  a 
statute  excluding  suicide  as  a  defense  to  an 
action  on  an  insurance  policy  unless  it  can 
be  shown  that  self-destruction  was  contem- 
plated by  the  Insured  at  the  time  of  making 
the  application.  This  statute  bas  been  held 
to  be  valid  without  apparent  question  that  It 
contravenes  public  policy.  Knights  Tem- 
plars' Indemnity  Co.  v.  Jarman,  187  U.  S.  197, 
23  Sup.  Ct.  108,  47  L.  Ed.  139;  Haynle  v. 
Knights  Templars'  &  Masons'  Indem.  Co.,  139 
Mo.  416,  41  S.  W.  461;  Christian  v.  Ins.  Co., 
143  Mo.  460,  45  S.  W.  268;  Logan  v.  Fidelity 
and  Casualty  Co.,  146  Mo.  114,  47  S.  W.  948. 
In  Patterson  and  others  v.  The  Natural 
Premium  Mutual  Life  Ins.  Co.,  100  Wis.  118, 
75  N.  W.  980,  42  L..  R.  A.  253,  69  Am.  St.  Rep. 
899,  It  Is  said:  "The  fact  that  Insurance  com- 
panies have  almost  universally  deemed  it  nec- 
essary to  insert  in  their  policies  provisions  ex- 
empting them  from  liability  in  case  of  sui- 
cide, 'sane  or  insane,'  may  perhaps  also  be 
considered  as  showing  the  general  trend  of 
opinion  upon  the  subject  In  insurance  cir- 
cles; but,  whether  this  deduction  is  to  be 
properly  drawn  or  not,  we  think  It  certain 
that  the  fact  that  life  Insurance  policies  uni- 
versally contAin  this  provision  Is  of  weight  In 
determining  the  construction  to  be  placed  up- 
on a  policy  which  omits  all  specific  reference 
to  suicide,  and  also  ostentatiously  contains  a 
clause  providing  that  it  shall  be  absolutely 
incontestable  for  any  cause  save  for  nonpay- 
ment of  premiums  or  misstatement  of  age. 
What  would  an  applicant  for  insurance  be 
entitled  to  think  was  the  meaning  of  such  a 
IK>Iicy,  when  presented  to  him,  garnished 
with  the  usual  and  customary  commenda- 


tions of  the  average  solicitor  of  Insurance? 
Certainly  he  would  not  think  that  its  legal 
effect  was  the  same  as  that  of  a  policy  con- 
taining the  usual  provisions  against  suicide, 
sane  or  insane." 

It  wa«  further  held  In  the  decision  quoted 
from  that  the  interest  of  the  named  benefi- 
ciary is  a  vested  interest,  which  passes  to  the 
administrator  of  the  beneficiary  In  the  case 
of  his  death,  and  falls  within  the  New  York 
and  Minnesota  rule,  which  is,  as  against  such 
a  beneficiary,  suiplde  by  the  insured  while 
sane  is  not  a  defense,  in  the  absence  of  a  pro- 
vision to  that  effect  In  the  policy.  The  court 
said:  "Nor  would  the  application  of  that 
principle  to  this  case  necessarily  conflict  with 
the  Ritter  Case,  where  the  policy  was  In  fa- 
vor of  the  estate  of  the  Insured.  It  may  well 
be  in  such  a  case  that  the  intentional  suicide 
of  the  Insured  while  sane  would  prevent  a 
recovery  of  his  personal  representatives,  and 
yet  not  prevent  a  recovery  In  case  of  a  policy 
in  favor  of  beneficiaries  who  had  a  subsist- 
ing, vested  interest  in  the  policy  at  the  time 
of  the  suicide,  and  who  could  not.  If  they 
would,  prevent  the  act  of  the  Insured.  •  •  • 
The  Incontestable  clause  would  seem  to  ef- 
fectually bar  this  defense.  If  this  clause  be 
not  altogether  a  glittering  generality,  put  in 
for  no  purpose  except  to  induce  men  to  In- 
sure, It  would  seem  that  it  must  cover  such 
misstatements  or  omissions  as  are  here  al- 
leged. Such  clauses  have  been  upheld  by 
various  courtR  Wright  v.  Mut.  B.  L.  Ass'n, 
118  N.  Y.  237  [23  N.  E.  180,  6  I*  R.  A.  731, 16 
Am.  St.  Rep.  749];  Simpson  v.  Life  Ins.  Co., 
115  N.  O.  393  [20  S.  E.  517);  Goodwin  v.  Prov- 
ident S.  L.  Assur.  Ass'n,  97  Iowa,  226  [66  X. 
W.  157,  32  L.  R.  A.  473,  69  Am.  St  Rep.  4111; 
Kline  V.  Nat.  B.  Ass'n,  111  Ind.  162  [11  N.  E. 
620,  60  Ara.  Rep.  703J." 

In  Royal  Circle  v.  Achterrath,  68  N.  E. 
492,  a  late  decision  by  the  Supreme  Court  of 
Illinois,  the  precise  question  involved  is  de- 
cided against  the  contention  of  counsel  tor 
plaintiff  In  error.  The  case  of  Goodwin  v. 
Provident  S.  L.  Assur.  Ass'n,  97  Iowa,  226,  66 
N.  W.  157,  32  L.  R.  A.  473,  59  Am.  St.  Rep. 
411,  takes  the  same  view.  See,  to  same  ef- 
fect, Mareck  v.  Mutual  Reserve  Fund  Life 
Ass'u,  62  Minn.  39,  64  N.  W.  68,  54  Am.  St. 
Rep.  613.  We  deem  It  unnecessary  to  say 
more  than  has  been  expressed  In  the  decisions 
favorable  to  defendant  In  error  which  we 
have  quoted  from  and  cited.  They  fully  cov- 
er the  case,  and  meet  with  our  approval. 

The  judgment  of  the  court  below  will  be 
afllrmed.    All  the  Justices  concurring^ 


•     (tS  Kui.  SO) 
ATCHISON,  T.  &  S.  T.  BY.  CO.  T.  LLOYD. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 
INJURY   TO   EMPLOY*:— KVIDENCE—PRBSUMP- 
JIONS. 
1.  In  an  action  to  recover  damages  for  Inju- 
ries sustained  by  a  locomotive  fireman  by  red- 
son  of  a  defective  apron  to  a  coal  chute,  where 
there  is  evidence  tending  to  prove   that  the 
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apron  was  out  of  repair  six  months  before  the 
acoideut,  and  evidence  on  the  part  of  the  de- 
fendant tending  to  prove  that  the  chute  had 
been  in  constant  and  daily  use  duriug  this  en- 
tire period,  the  court,  in  applying  the  rule  that 
a  condition  or  state  once  shown  to  exist  is 
presumed  to  continue  until  the  contrary  is 
shown,  should  inform  the  jury  that  su<h  pre- 
sumption is  one  of  fact  only,  and  may  be  re- 
butted by  circumstantial  as  well  as  direct  evi- 
dence. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty;   W.  T.  Bland,  Judge. 

Action  by  Thomas  Vf.  Lloyd  against  the  At- 
chison, Topeka  &  Santa  F£  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff 
in  error.  Henry  Elliston  and  Waters  &  Wa- 
ters, for  defendant  In  error. 

ORiSENB,  J.  Thomas  W.  Lloyd  sued  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany to  recover  damages  sustained  by  bim 
while  attempting  to  use  an  apron  on  a  coal 
chute  which  was  alleged  to  be  either  de- 
fectively bung  or  out  of  repair.  It  appears 
that  the  plaintiff  was  a  locomotive  tlreman 
employed  by  the  defendant;  that  on  the  23d 
day  of  November,  1898,  while  firing  on  the 
California  Limited,  it  became  necessary  to 
take  coal.  At  Thatcher,  Colo.,  there  were  a 
number  of  coal  chutes,  situated  on  a  slight 
up  grade  northeast  to  the  southwest.  These 
chutes  are  numbered  from  1  to  6.  On  the 
■  day  of  the  accident  the  train  upon  which 
the  plaintiff  was  firing  was  going  west,  and 
at  Thatcher  the  engineer  pulled  up  to  coal 
cbute  No.  2  for  the  purpose  of  taking  coal. 
They  passed  chute  No.  1,  so  they  could 
slack  back  to  it  if  they  found  No.  2  empty. 
The  plaintiff  climbed  onto  the  oil  box  on 
tbe  west  side  of  the  engine,  near  the  cab, 
and  pulled  down  tbe  apron  to  coal  chute  No. 
2.  It  was  discovered  there  was  no  coal  in 
this  chute,  and  plaintiff  so  advised  the  en- 
gineer. Plaintiff  then  undertook  to  shove 
up  tbe  apron,  and  the  engineer,  supposing  be 
bad  accomplished  it,  released  the  air,  and 
tbe  train  immediately  slacked  back.  The 
apron  did  not  respond,  and  the  plaintiff  was 
caught  between  it  and  the  cab,  and  severely 
injured.  He  recovered  judgment  because  of 
tbe  negligence  of  defendant  in  permitting 
tbe  apron  to  the  coal  cbute  to  become  and 
remain  out  of  repair.  Defendant  prosecutes 
error. 

There  are  several  alleged  errors,  but  upon 
examination  we  do  not  find  any  prejudicial 
to  the  defendant,  except  as  hereinafter  stat- 
ed. 

Tbe  court  instructed  the  Jury  as  follows: 
"No.  26.  Tou  are  Instructed  that  a  condi- 
tion or  state,  when  shown. to  exist,  is  pre- 
sumed to  continue  until  rebutted  by  evi- 
dence of  plaintiff  or  defendant.  Some  evi- 
dence has  been  introduced  by  the  plaintiff 
tending  to  show  that  some  of  the  coal  chutes 
at  Thatcher,  Colorado,  including  tbe  one  In 


controversy,  were  out  of  order  prior  to  May 
22,  1S08;  and  the  plaintiff  claims  that  such 
condition  continued  until  tbe  time  of  the 
accident  to  him,  and  that  at  such  time  the 
said  coal  chute  was  by  the  negligence  of  the 
defendant,  or  its  employes,  in  a  defective  con- 
dition, and  that  such  negligence  contributed 
directly  to  produce  the  alleged  Injury;  and 
If  you  find  from  tbe  evidence  that  defendant 
was  guilty  of  negligence  with  reference  to 
said  coal  chute,  as  claimed  by  the  plaintiff, 
and  that  such  negligence,  if  any,  contributed 
to  plaintiff's  injury,  the  plaintiff  would  be 
entitled  to  recover  therefor.  On  the  other 
band,  evidence  has  been  Introduced  by  the 
defendant  tending  to  show  that  subsequent 
to  May  22,  1898,  and  prior  thereto,  said  coal 
chutes,  including  the  one  at  which  the  acci-  • 
dent  occurred,  were  inspected  at  different 
times,  and  were  repaired  and  In  reasonably 
safe  working  order,  not  only  prior  to  May 
22,  1808,  but  also  subsequent  to  that  date, 
and  up  to  the  time  of  the  Injury  complained 
of  by  the  plaintiff;  and  If  you  so  find,  then 
the  plaintiff  cannot  recover  In  this  case  on 
the  ground  of  claimed  defective  coal  chute; 
or,  if  you  find  from  the  evidence  that  de- 
fendant exercised  reasonable  and  ordinary 
care  to  inspect  said  coal  chutes  and  to  re- 
pair aud  keep  the  same  in  a  reasonably  safe 
condition,  then  the  plaintiff  In  this  case  can- 
not recover." 

Objection  is  urged  that  the  rule  that  where 
the  existence  at  one  time  of  a  certain  condi- 
tion or  state  of  things  of  a  continuous  na- 
ture is  shown  the  prestuuption  arises  that 
such  condition  or  state  continues  to  exist 
imtll  the  contrary  Is  shown  by  circumstantial 
or  direct  evidence  was  incorrectly  stated,  in 
that  It  failed  to  state  that  such  presumption 
may  be  rebutted  by  circumstantial  as  well  as 
direct  evidence.  The  plaintiff's  evidence 
tended  to  prove  that  In  May,  prior  to  the  In- 
jury, the  chute  was  out  of  repair  and  dan- 
gerous. This  was  the  basis  for  the  applica- 
tion of  this  rule.  Defendant  offered  evidence 
tending  to  prove  that  this  particular  cbute 
had  been  in  constant  and  daily  use  from 
that  date  up  to  and  including  the  day  plain- 
tiff received  his  Injury.  The  length  of  time 
from  the  date  plaintiff  contends  the  chute 
was  out  of  repair  and  the  injury  and  the 
constant  use  of  the  chute  during  that  time 
are  very  strong  circumstances  tending  to 
prove  that  the  repairs  had  been  made.  The 
court  In  stating  this  rule  should  have  In- 
corporated into  the  instruction  that  such  pre- 
sumption may  be  rebutted  by  circumstantial 
as  well  as  direct  evidence.  It  Is  very  doubt- 
ful if  the  rule,  even  when  properly  stated,  is 
applicable  in  this  case.  The  presumption 
only  applies  to  conditions  once  shown  to  ex- 
ist, which  in  their  nature  are  continuous. 
Tbe  evidence  in  this  case  tended  to  prove 
that  an  attempt  to  use  this  appliance  when 
out  of  repair  was  dangerous  to  human  life. 
It  also  tended  to  prove  that  this  coal  chute 
was  Intended  for  constant  and  daily   use. 
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Can  a  defective  condition  of  such  a  danger- 
ous Instrumentality  Intended  for  constant 
and  daily  use  be  presumed  to  be  continuous"/ 
The  natural  aud  almost  uniTersal  practice  Is 
.  to  repair  and  keep  in  safe  working  order 
such  appliances.  The  Instruction  as  given 
does  not  correctly  state  the  rule,  and  is  mis- 
leading and  prejudicial  to  the  rights  of  the 
defendant  in  the  particulars  herein  stated. 

For  these  reasons  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded.   All  the  Justices  concurring. 


(68  Kan.  4S0) 

WAENE,  WILLIS  &  CO.  ▼.  MORGAN.  * 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 
SUBROGATION— WHEN  GRANTED. 

1.  Where  cue  loans  money  which  is  actually 
used  in  paying  off  a  valid  incumbrance  on  prop- 
■erty,  whether  real  or  personal,  exempt  or  other- 
wise, with  au  agreement  with  the  borrower 
that  he  shall  have  a  valid  mortgage  on  such 
property,  and  a  mortgage  is  given  which  after- 
wards proves  to  be  void  because  of  a  faulty 
execution,  such  mortgagee  is  entitled,  'Upon  ap- 
plication, to  be  subrogated  to  the  rights  of  the 
mortgagee  whose  mortgage  he  paid  to  the 
amount  paid  by  him  for  the  release. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Greenwood 
County;  6.  P.  Aikman,  Judge. 

Action  by  Wame,  Willis  &  <3o.  against  A. 
W.  Morgan.  Judgment  for  defendant,  and 
plalntifiCs  bring  error.    Reversed. 

Fuller  &  Jackson,  for  plaintiffs  in  error. 
Howard  J.  Hodgson  and  Lew  E.  Clogston, 
for  defendant  in  error. 

GREENE,  J.  Warne,  Willis  &  Co.  brought 
this  action  to  foreclose  a  chattel  mortgage 
for  5700  on  certain  personal  property,  a  por- 
tion of  which  was  exempt  The  court  ren- 
dered judgment  against  the  plaintiffs  as  to 
the  exempt  property,  to  reverse  which  they 
prosecute  this  proceeding.  The  cause  was  re- 
vived In  this  court  in  the  name  of  M.  W.  Wil- 
lis, B.  G.  Richmond,  and  A.  T.  Matbewson, 
surviving  partners  of  the  firm  of  Warne,  Willis 
&  Co.  It  appears  from  the  record  that  the 
wife  of  the  mortgagee  did  not  sign  the  mort- 
gage sought  to  be  foreclosed.  At  the  time 
this  mortgage  was  given  there  was  a  mort- 
gage amounting  to  $281.20  on  the  same  prop- 
erty given  by  the  defendant  and  his  wife  to 
the  Eureka  Bank.  It  was  agreed  that  the 
plaintifT  should  have  a  mortgage  on  the  prop- 
erty mortgaged  to  the  bank,  aud,  for  the  piu:- 
pose  of  having  the  bank  release  Its  mortgage 
and  .securing  a  first  mortgage  on  that  prop- 
erty, the  plaintiffs,  in  payment  of  $700  to 
the  defendant,  gave  him  a  check  for  the 
amount  of  the  mortgage  held  by  the  bank, 
payable  to  the  Eureka  Bank,  which  was  ac- 
cepted, and  the  mortgage  released.  The  bal- 
ance of  the  money  was  paid  in  cash  to  the 
defendant.  The  plaintiffs,  by  way  of  amend- 
ment to  their  petition,  set  out  the  above  facts, 

f  1.  See  Subrogation,  vol.  44,  Cent.  Dig.  SJ  61,  62. 


and  asked  that  they  be  subrogated  to  the 
rights  of  the  bank  under  its  mortgage  to  the 
amount  paid  by  them  in  satisfaction  of  its 
mortgage.  The  evidence  shows  it  was  agreed 
that  a  part  of  the  money  loaned  was  to  be 
used  in  paying  the  bank's  mortgage  on  thai, 
property.  The  money  was  so  applied.  The 
only  question  involved  Is,  are  the  plaintiffs 
entitled  to  be  subrogated  to  the  rigbts  of  the 
bank,  whose  valid  mortgage  they  paid?  This 
question  has  been  more  than  once  answered 
tn  the  affirmative  by  this  court  Yaple  T. 
Stephens,  36  Kan.  6S5,  14  Pac.  222;  Crippen 
v.  Chappel,  35  Kan.  496,  11  Pac.  453,  57  Am. 
Rep.  187;  Farm  Land  Co.  v.  Elsbree,  55  Kan. 
5C2,  40  Pac.  90Q;  Everston  ▼.  Central  Bank. 
33  Kan.  353,  6  Pac.  605;  Zinkeison  t.  Lewis, 
63  Kan.  590,  66  Pac.  644. 

For  these  reasons  the  Judgment  of  the  court 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  AU  the  Justices  concur- 
ring. 


(6S  Kan.  S22) 

SEEDS  V.  AMERICAN  BRIDGE  CO. 

(Supreme  Court  of  Kansas.     Feb.  6,  1904.) 

SPECIAL  FINDINGS— GENERAL  VERDICT— IN- 
CONSISTENCY —  JUDGMENT  —  INJURY  TO  EM- 
PLOYfi-ASSOMPTION  OF  RISK. 

1.  If  the  special  findings  are  sach  as  to  re- 
quire the  entry  of  a  judgment  thereon  not- 
withstanding the  general  verdict,  a  jodgmeat 
entered  upon  such  general  verdict  is  irregular, 
and,  as  such,  may  be  set  aside  at  a  subsequent 
term  of  court. 

2.  All  the  elements  which  go  to  make  up  a 
plaintiff's  right  of  recovery  are  found  in  his 
favor  by  a  general  verdict  for  him.  And  before 
special  findings  will  avail  to  overthrow  the 
general  verdict  they  must  have  determined 
all  those  elements  against  his  right  of  recovery. 

3.  Before  it  can  be  said  that  an  employs 
has  assumed  the  risks  of  an  employment  it 
must  be  shown  that  he  knew,  or  hnd  reason- 
able opportunity  of  knowing,  what  those  risks 
were;  that  is,  he  must  not  onl^  know  or  have 
reasonable  opportunity  of  knowing  the  danger- 
ous conditions,  but  must  know  or  have  reason- 
able opportunity  of  knowing  the  danger  grow- 
ing out  of  those  conditions. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty; W.  T.  Bland,  Judge. 

Action  by  Edward  M.  Seeds  against  the 
American  Bridge  Company.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

P.  Hayes  and  J.  L.  Berry,  for  plaintiff  in 
error.  Warner,  Dean,  McLeod  &  Hoidenaod 
W.  W.  &  W.  F.  Guthrie,  for  defendant  In 
error. 

CUNNINGHAM,  J.  The  defendant  in  er^ 
ror  was  engaged  in  rebuilding .  its  bridge 
across  the  Missouri  river  at  Atchison,  and, 
in  so  doing,  was  removing  and  replacing  the 
ironwork  composing  it.  For  tliat  purpose  It 
had  erected  a  false  work  upon  piles,  consid- 
erably wider  than  the  bridge  on  either  side. 

H  3.  See  Master  and  Servant,  vol  34,  Cent  Dig.  H 
675,  677.  578. 
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A  huge  crane  or  "traveler,"  spanning  the 
entire  structure  from  side  to  side,  movable 
length-wise  of  the  bridge  upon  rails  on  either 
side,  was  erected  for  the  pui-pose  of  attach- 
ing a  block  and  tackle  with  which  to  lift  and 
adjust  the  iron  beams  as  they  were  remov- 
«d  from  their  places.  The  plaintiff  was  em- 
ployed in  and  about  this  work  under  a  fore- 
man. The  hoisting  was  done  by  a  machine 
denominated  a  "nigger  head,"  run  by  an  en- 
gine at  a  uniform  rate  of  speed.  The  cus- 
tom was,  in  moving  beams,  for  a  workman 
to  connect  the  tackle  to  it  by  making  a  bitch 
about  the  middle  of  the  beam,  and  then,  up- 
on signal,  to  start  the  nigger  head  so  as  to 
wind  up  the  cable,  and  thus  hoist  the  beam. 
On  the  occasion  in  question  the  workman 
wbose  duty  it  was  to  fasten  the  chain  aroimd 
a  beam  then  being  lifted,  left  the  place  too 
soon  BO  that  the  chain  became  unfastened. 
The  foreman,  with  some  vigor  and  profanity, 
-called  upon  the  plaintiff  to  readjust  the  bitch; 
telling  him  not  to  be  in  so  great,  a  hurry  to 
get  away,  but  to  stay  until  he  was  certain 
that  the  hitch  would  remain  fastened;  that 
he  (the  foreman)  would  tell  plaintiff  when 
to  get  away.  The  plaintiff  made  the  hitch, 
and  gave  the  signal  to  the  foreman  when  he 
-was  ready  to  have  the  load  hoisted,  and  the 
foreman  directed  the  starting  of  the  engine 
for  tbat  purpose.  The  ropes  from  the  top  of 
the  traveler,  which  was  about  50  feet  alwve, 
-were  not  perpendicular,  so  that,  as  the  beam 
started.  It  was  swung  to  one  side.  The  plain- 
titr,  having  remained  too  long  at  the  place  of 
hitching,  was  unable  to  get  to  a  place  of 
safety  in  time  to  avoid  the  swinging  motion 
of  the  beam;  there  being  no  snub  line  attach- 
ed by  means  of  which  other  workmen  might 
control  its  motion.  The  beam,  thus  left  to 
Itself,  swung  against  the  loose  plank  on 
which  the  plaintiff  was  endeavoring  to  reach 
a  place  of  safety,  knocked  it  from  under  him, 
and 'he  was  precipitated  to  the  ice  upon  the 
river  below,  and  badly  injured.  It  was  for 
the  recovery  of  injuries  thus  sustained  that 
he  brought  this  action.  The  Jury  returned  a 
general  verdict  in  plaintiff's  favor,  -accom- 
panied by  many  special  findings.  The  de- 
fendant filed  its  motion  for  Judgment  upon 
the  special  findings,  notwithstanding  the  gen- 
eral verdict,  and  also  its  motion  for  a  new 
triaL  The  motion  for  Judgment  on  the  spe- 
cial findings  was  overruled,  and  the  hearing 
upon  the  motion  for  a  new  trial  was  con- 
tinued until  some  subsequent  date  to  be  de- 
termined by  the  court.  At  the  next  term  of 
court  the  defendant  filed  Its  motion  to  va- 
cate the  Judgment,  and  for  leave  to  renew  its 
motion  for  Judgment  upon  the  special  find- 
ings. This  motion  was  sustained,  the  Judg- 
ment on  the  general  verdict  set  aside,  the 
second  motion  for  Judgment  upon  the  spe- 
cial findings  granted,  and  judgment  render- 
ed In  favor  of  the  defendant  for  its  costs. 

It  is  complained  that  the  court  was  in  er- 
ror (1)  In  setting  aside  the  Judgment  render- 
ed upon  the  general  verdict  after  the  explra- 
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1  tion  of  the  term  at  which  it  was  rendered, 
I  it  having  no  Jurisdiction  so  to  do;  and,  (2) 
I  If  the  court  had  jurisdiction  to  make  such 
order  at  the  time  it  did,  that  the  special 
findings  are  not  so  inconsistent  with  the 
general  verdict  as  to  require  this  to  be  done. 
If  the  special  findings  are  so  Inconsistent 
>vith  the  general  verdict  that  both  cannot 
stand  together,  then  ^e  court  erred  in  over- 
ruling the  motion  in  the  first  instance,  and 
the  Judgment  entered  at  that  time  was  cer- 
tainly irregular,  and,  as  such,  might  be  va- 
cated at  or  after  the  term  at  which  it  was 
rendered,  under  section  5054,  Gen.  St.  1901. 
A  judgment  must  follow  the  verdict  Any 
other  course  would  be  Irregular.  The  con- 
trolling verdict  Is  the  one  Indicated  by  the 
special  findings.  It  would  be  the  court's 
duty  to  enter  Judgment  upon  the  verdict, 
and,  to  this  end,  he  might  change  the  judg- 
ment at  a  subsequent  term,  if  Incorrectly  en- 
tered at  first  Tobie  v.  Commissioners  of 
Brown  County,  20  Kan.  14.  We  are  requir- 
ed, therefore,  to  make  inquiry  as  to  whether 
the  special  findings  were  such  as  to  control 
the  general  verdict,  and  compel  a  Judgment 
to  be  entered  for  the  defendant  notwith- 
standing the  general  verdict 

The  negligence  of  the  defendant,  as  found 
by  the  Jury,  consisted  In  not  using  a  snub 
line  so  as  to  control  the  swinging  motion  of 
the  load  as  it  was  raised,  and  in  raising  the 
load  too  fast.  The  jury  further  specially 
found  that  the  plaintiff  was  in  a  position  to 
see  that  there  was  no  snub  line  being  used, 
and  also  in  a  position  to  see  that  the  lifting 
line  was  out  of  perpendicular,  and  therefore 
that  the  beam  was  liable  to  swing  as  it  was 
lifted  from  its  position;  that  had  the  load 
gone  straight  up,  instead  of  being  dragged 
by  reason  of  the  fact  that  the  lifting  line  was 
not  perpendicular,  the  accident  would  not 
have  happened;  and  that  the  plaintiff  ex- 
pected the  load  to  be  drawn  straight  up.  It 
Is  further  found  that  the  gear  which  run  the 
nigger  head  was  such  as  to  run  It  at  a  uni- 
form rate  of  speed,  determined  by  the  speed 
of  the  engine,  from  which  fact  it  is  claimed 
that  the  finding  of  negligence,  that  the  load 
was  raised  too  fast,  could  not  be  true,  or. 
In  any  event,  tbat  the  plaintiff  was  aware 
of  the  rate  of  speed  at  which  the  load  would 
be  lifted. 

From  these  facts  the  defendant  deduces 
the  conclusion  that  as  the  plaintiff  was  in  a 
position  to  know,  from  the  slant  of  the  lift- 
ing tackle,  that  the  beam  would  likely  be 
drawn  to  one  side,  and  was  in  a  position,  had 
he  looked,  to  have  known  that  there  was  no 
snub  line  with  which  to  control  the  motion 
of  the  beam  which  was  being  lifted;  that, 
because  he  knew  the  speed  at  which  the  nig- 
ger head  was  being  run,  and  consequently  the 
rate  at  which  the  beam  would  be  lifted  after 
he  gave  the  signal  to  start— he  assumed  all 
of  the  risks  in  the  lifting  of  the  beam  In 
that  particular  manner,  and  hence  that  he 
was  not  entitled  to  recover.    We  think  that 
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one  important  element  Is  omitted  from  tbe 
defendant's  cliain  of  reasoning.  It  is  not  only 
necessary  tliat  an  employ^  sbould  know  of 
the  facts  which  go  to  make  up  the  negli- 
gence of  tbe  employer,  or  have  opportunity 
to  know  the  same,  but,  in  addition  to  those 
facts,  be  must  have  known  or  understood,  or 
by  the  use  of  ordinary  observation  ought  to 
have  known  or  understood,  tbe  danger  to 
which  he  was  exposing  himself;  that  is,  he 
not  only  must  have  known,  or  bad  reasonable 
opportunity  to  have  known,'  the  dangerous 
conditions  existing,  but  must  have  known, 
or  had  reasonable  opportunity  to  have 
known,  tbe  danger  to  which  he  was  exposing 
himself  by  reason  of  those  conditions.  A., 
T.  &  S.  F.  R.  Co.  V.  Bancord,  66  Kan.  81,  71 
Pac.  253.  Tbe  last  element  of  the  equation 
is  as  much  a  matter  of  fact  for  tbe  Jury  as 
is  tbe  former,  and,  in  determining  it,  tbe  jury 
must  take  Into  consideration  all  of  tbe  cir- 
cumstances and  surroundings.  It  might  here 
be  claimed  that  plainly  tbe  plaintiff  sbould 
have  grasped  these  details  of  danger,  and  cor- 
rectly deduced  therefrom  tbe  proper  estimate 
of  tbe  risks  incident  thereto.  We  must,  how- 
ever, remember  that  this  would  depend  not  a 
little  upon  the  capacity,,  age,  and  condition  of 
tbe  plaintiff,  concerning  which  there  Is  no 
special  finding.  We  must  further  remember 
that  be  had  Just  been  hurried  to  the  work, 
had  been  violently  chided  for  too  great  haste 
in  getting  away  frotn  this  place  of  danger, 
had  been  told  to  remain  there  until  sure  that 
tbe  fastening  was  secure,  and  bad  been  in- 
formed by  the  foreman  that  he  would  tell 
tbe  plaintiff  when  to  get  away.  All  this 
would  have  a  strong  tendency  to  make  the 
plaintifT  less  observant  of  the  dangerous  sur- 
roundings, less  critical  as  to  unsafe  condi- 
tions, and  less  competent  to  Judge  of  danger 
to  which  he  was  exposing  himself,  growing 
out  of  these  surroundings  and  conditions. 
Now,  while  some  of  the  elements  of  the  prob- 
lem Involved  were  determined  in  favor  of 
tbe  defendant  by  the  special  findings,  not 
all  of  them  were  so  determined.  Tbe  others, 
by  the  general  verdict,  were  resolved  in  fa- 
vor of  the  plaintiff,  and  hence  there  is  not 
enough  in  the  special  findings  to  require  the 
overthrow  of  the  general  verdict.  The  court 
therefore  was  in  error  in  setting  it  aside. 

Its  Judgment  In  doing  so,  and  in  rendering 
Judgment  for  the  defendant  for  its  costs, 
must  be  reversed,  and  the  case  remanded 
for  further  proceedings.  All  the  Justices  con- 
curring. 


(6S  Kan.  489) 

MISSOURI  PAC.  RT.  CO.  v.  BOWMAN. 

(Supreme  Court  of  Kansas.     Feb.  6,  1901.) 

NEW  TRIAL— MISCONDUCT  OP  JURY— VIEW  OF   i 
PREMISES.  I 

I.  It  is  of  the  bisliest  im|>ortance  to  the  ad-  I 
ministratiou  of  justice  and  tlie  good  of  society 
that  the  unquestioucd  purity  and  unbiased  char- 

I I.  See  New  Trial,  vol.  37,  Ceot.  Dig.  {{  »7,  US. 


acter  of  the  jury  be  preserved,  and,  where  it 
appears  that  the  prevailing  party  has  for  any 
ulterior  or  sinister  motive  attempted  to  tami>er 
with  or  influence  the  jury,  a  verdict  in  his  fa- 
Vor  should  be  set  aside,  and  this  without  a 
showing  that  such  attempt  has  in  any  way  in- 
fluenced the  jury. 

2.  A  like  result  sboidd  follow  where,  it  ap- 
pears that  an  innocent  act  of  tbe  prevailing 
party  outside  the  issues  of  the  case  has  had  tbe 
effect  to  improperly  influence  the  jury  in  his 
behalf. 

3.  It  became  necessary  in  the  trial  of  this 
case  that  the  jury  should  be  sent  to  view  the 
premises  in  dispute.  The  judge  announced  in 
open  court  that  tbis  would  be  done,  aud  that 
the  plaintiff  had  carriages  ready  to  convey  The 
jury.  These  carriages  were  hired  from  a  liv- 
ery stable  owned  by  one  of  the  jury,  of  whom 
the  plaintiff  was  a  regular  customer.  These 
facts  are  not  isufflcient  to  require  a  verdict  In 
favor  of  plaintiff  to  be  set  aside. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Anderson  (boun- 
ty; C.  A.  Smart,  Judge. 

Action  by  Noah  L.  Bowman  against  tbe 
Missouri  Pacific  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Waggener,  Doster  &  Orr  and  J.  G.  John- 
son, for  plaintiff  in  error.  Manford  Schoon- 
over  and  C.  W.  Whlttington,  for  defendant  in 
error. 

CUNNINGHAM,  J.  The  defendant  In  er- 
ror was  plaintiff  l)elow.  His  action  was  for 
.the  recovery  of  damages  to  a  pasture  field  by 
a  fire  set  out  by  defendant's  locomotive.  He 
bad  Judgment  which  plaintiff  in  error  is  seek- 
ing now  to  reverse.  The  first  claim  Is  that 
plaintiff  was  guilty  of  misconduct  in  connec- 
tion with  the  Jury.  At  tbe  close  of  plaintiff's 
evidence  tbe  court  said:  "I  think  we  will 
take  a  recess  here,  and  I  will  send  the  jury 
out  to  view  tbe  premises  again.  I  sent  the 
Jury  yesterday  to  view  only  a  part  of  the 
farm.  I  think  I  was  in  error  in  that.  Mr. 
Bowman  has  carriages  here,  and  I  will  let 
the  Jury  go  and  see  tbe  entire  farm."  These 
carriages  were  procured  at  a  livery  stable 
owned  by  one  of  the  Jurors,  and  tbe  miscon- 
duct suggested  is  in  two  particulars:  (1)  The 
first  time  tbe  Jury  went  to  look  at  the  prem- 
ises upon  the  suggestion  of  tbe  defendant 
they  walked;  the  second  time  the  plaintiff 
furnished  carriages  for  their  use.  Tbis,  it  is 
claimed,  would  tend  to  influence  them  in  fa- 
vor of  the  plaintiff.  And  (2)  that  tbe  Juror 
owning  the  livery  stable  from  which  the  con- 
veyances were  procured  would  certainly  be 
influenced  by  reason  of  the  same  having  been 
hired  from  him.  Tbe  purity  of  tbe  Jury  trial 
cannot  be  too  safely  guarded.  It  Is  tbe  the- 
ory, and  sbould  be  the  practice,  as  nearly  as 
it  is  possible,  considering  human  infirmities, 
that  a  Juror  to  whom  is  submitted  the  issues 
arising  between  litigants  should  be  impreju- 
diced,  and  without  the  least  inducement  save 
that  disclosed  in  tbe  evidence  to  influence  bis 
verdict.  This  is  required  not  only  as  a  safe- 
guard to  tbe  individual  litigant's  rights,  but 
as  a  matter  of  public  policy;  the  latter  con- 
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slderatlon  perhaps  being  much  greater  than 
the  former,  for,  when  confidence  in  the  In- 
corruptibility and  Impartiality  of  Juries  Is  de- 
stroyed, our  social  and  judicial  fabric  Is  vast- 
ly weakened.  Courts  should  not  tolerate  the 
slightest  suspicion  of  Improper  conduct  on 
the  part  of  a  litigant  tending  to  corrupt  or  Im- 
properly Influence  a  Jury.  This  principle  Is 
well  established,  and  should  "never  be  lost 
sight  of.  Its  application,  however,  must  be 
determined  by  the  circumstances  of  .each  case. 
In  this  case  It  seems  that  k  more  extended 
view  was  to  be  taken  by  the  Jury  on  Its  sec- 
ond trip  than  on  the  first,  so  that  It  became 
Inconvenient  to  make  the  trip  on  foot,  If  not 
necessary  to  have  conveyances  for  them.  '  It 
appears  from  the  affidavit  of  the  plaintiff 
that  he  had  frequent  occasion  to  use  livery 
teams  for  a  number  of  years  prior  to  this 
time;  that  he  had  procured  the  same  at  the 
livery  stable  owned  by  the  Juror;  that  month- 
ly bills  for  the  use  of  such  teams  had  been 
presented  and  paid  by  him  In  the  regular 
course  of  business;  that  upon  this  occasion 
in  procuring  the  teams  used  he  communicated 
with  tl»e  person  In  charge  of  the  stable,  and 
not  with  the  Juror  himself,  and  there  is  no 
showing  that  the  juror  had  any  knowledge 
of  the  matter  save  what  we  might  reasonably 
suppose  would  be  conveyed  to  him  by  seeing 
the  teams  In  use.  Nothing  was  concealed. 
The  arrangement  was  announced  by  the  court, 
and  received  its  indorsement.  The  obtaining 
of  the  teams  at  the  stable  belonging  to  one 
of  the  Jurors  was  In  accordance  with  a  regu- 
lar business  custom,  and  not  extraordinary. 
About  the  entire  transaction  we  see  no  indi- 
cations that  the  plaintiff  was  endeavoring  to 
use  any  undue  Influence  upon  the  Jury,  or 
that  from  it  the  jury  was  likely  to  be  unduly 
influenced.  Suppose  the  J1U7  had  been  car- 
ried to  the  premises  In  one  of  defendant's 
trains— a  practice  not  Infrequent— It  would  be 
a  hard  nile  that  would  require  us  to  set  aside 
a  verdict  In  its  favor  because  of  this.  In 
Vane  v.  City  of  Evanston,  150  111.  625,  37  N. 
E.  904,  the  prevailing  party  furnished  a  lunch 
at  a  hotel  at  its  expense,  and  It  was  shown 
that  this  luncheon  was  without  cost  or  charge 
to  the  Jurors,  and  as  one  of  them,  who  made 
an  affidavit,  understood  It,  was  to  be  paid  by 
the  prevailing  party.  On  the  counter  show- 
ing It  was  made  to  appear  that  the  Jury  could 
not  return  to  their  usual  quarters  in  time  to 
get  their  usual  dinner,  and  that  the  arrange- 
ment was  made  at  the  suggestion  of  the  court 
The  court  concluded  that  It  did  not  affirma- 
tively appear  that  the  successful  party  was 
guilty  of  any  Intentional  wrongdoing,  the 
court  laying  down  the  rule  "that  customary 
offices  of  civility  and  ordinary  hospitality  or 
courtesy  extended  by,  the  successful  litigant, 
when  not  designed  or  calculated  to  influence 
the  Juror  or  Jurors  in  their  consideration  of 
the  case,  and  which  are  devoid  of  suspicion, 
will  not  afford  sufficient  ground  for  setting 
the  verdict  aside  and  awarding  a  new  trial." 
In  Gale  v.  Railroad  Company,  53  How.  Prac. 


385,  the  facts  of  tlie  alleged  misconduct  were 
that  during  a  "recess  of  the  cowt  one  of  the 
jurors,  desiring  to  return  home,  asked  permis- 
sion of  the  plaintiff  to  ride  with  him.  To 
this  the  plaintiff  consented,  and  they  rode  to- 
gether for  some  distance  along  with  one  of 
the  plaintiff's  witnesses.  It  was  shown  that 
the  case  on  trial  was  not  spoken  of  or  dis- 
cussed. Relative  to  the  matter  the  court 
said:  "If  the  plaintiff,  with  a  view  of  In- 
fluencing the  Juror  by  placing  him  under  ob- 
ligations to  him,  had  sought  this  opportunity 
so  to  do,  a  new  trial  would  be  granted.  la 
such  a  case  the  court  should  see  that  an  at- 
tempt had  been  made  to  Improperly  influ- 
ence, and  It  would  not  stop  to  inquire  whether 
the  wicked  effort  had  or  had  not  been  suc- 
cessful, but  would  assume  that  the  party  had 
at  least  partly  succeeded  In  that  which  he 
attempted.  When,  however,  the  court  is  sat- 
isfied that  there  has  been  no  attempt  by  the 
successful  party  to  unduly  influence  a  Juror, 
either  by  conversation  or  by  placing  him  un- 
der obligations,  and  that  his  action  has  not 
in  fact  been  improperly  influenced,  then,  even 
though  the  act  may  have  been  Indiscreet,  the 
court  will  not  disturb  the  verdict."  In  Hilton 
V.  Southwick,  17  Me.  303,  35  Am.  Dec.  253, 
the  prevailing  party.  In  going  to  his  home, 
conveyed  one  of  the  jury,  who  lived  In  the 
same  direction.  In  his  own  wagon.  No  con- 
versation relative  to  the  cause  took  place  be- 
tween them,  and  the  act  seemed  to  be  one  of 
neighborly  kindness,  not  out  of  the  ordinary 
course,  and  done  without  any  purpose  to  In- 
fluence the  Juror.  The  court  strongly  an- 
nounced the  principle  that  the  purity  of  the 
jury  must  be  guarded  with  the  greatest  Jeal- 
ousy, and  said,  "If  there  appeared  the  least 
attempt  on  the  part  of  the  plaintiff  to  seek 
to  influence  the  Juror,  the  verdict  would  be 
set  aside;"  but,  concluding  that  no  sinister 
motive  was  apparent,  refused  to  set  aside  the 
verdict.  In  the  case  at  bar  much  less  of  sus- 
picion attaches,  as  there  is  nothing  here  of 
a  covert  nature.  The  court  In  Gale  v.  Rail- 
itoad  Company,  supra,  In  commenting  upon 
the  Hilton  Case,  remarks:  "The  principle 
upon  which  the  verdict  In  Hilton  v.  South- 
wick was  sustained,  that  the  act  done  was 
not  an  officious  one,  thrust  by  the  prevailing 
party  upon  the  Juror  for  the  purpose  of  pro- 
curing his  good  will,  and  thus  influencing  ac- 
tion, but  it  was  the  result  of  neighborly  court- 
esy and  kindness,  without  any  evil  Intent 
whatever,  Is  not  only  sound  In  reason,  but  it 
and  similar  reasons  have  frequently  guided 
and  controlled  the  Judgments  of  courts."  See, 
also,  announcing  the  same  principle,  cases 
cited  In  the  above-quoted  cases,  and  also 
Ford  V.  Holmes,  61  Ga.  419;  Central  Railroad 
Company  v.  Wiggins,  91  Ga.  208,  18  S.  B.  187. 
We  have  been  cited  to  many  discussions 
where  Intoxicating  liquors  have  been  given  or 
tendered  as  a  treat  to  Jm'ors.  The  tendency 
seems  to  be  on  the  part  of  the  courts,  and 
perhaps  properly  so,  to  view  this  practice 
with  much  more  suspicion  than  the  ordlnorx 
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civilities  due  from  one  person  to  another,  and 
these  cases  can  hardly  be  accepted  as  deter- 
minative or  very  Illustrative  of  the  question 
In  hand.  We  think  that  practice  In  respect 
to  the  matter  under  discussion  ought  to  be 
very  carefully  guarded  by  trial  courts,  but 
are  Inclined  to  the  view  that  In  this  case 
neither  a  wrong  purpose  on  the  part  of  the 
plaintiff  nor  culpable  bias  on  the  part  of  the 
Jury  resulting  from  his  actions  was  sufficient- 
ly shown  to  reqiilre  us  to  overturn  the  con- 
clusion of  the  trial  court  upon  the  matter. 

It  was  further  claimed  that  conversation 
was  bad  or  remarks  made  by  the  plaintiff  in 
the  presence  of  the  jury  while  they  were 
viewing  the  premises.  This,  however,  was 
denied  by  the  plaintiff  and  the  sheriff,  and 
the  conclusion  of  the  trial  court  upon  this 
disputed  question  Is  conclusive  upon  us. 

Some  four  other  assignments  of  error  were 
discussed.  We  have  given  them  all  very 
careful  consideration,  and  find  no  material 
error  in  them,  and  conclude  that  no  general 
good  will  be  accomplished  by  their  specific 
discussion. 

The  Judgment  of  the  lower  court  will  be 
affirmed.    All  the  Justices  concurring. 


(«S  Kan.  4(») 
ROTAIi  LOAN  ASS'N  v.  FORTER  et  ox. 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

BUILDII^Q    ASSOCIATION— LOAN— USURT-CON- 
TRACT— LEX   LOCI. 

1.  The  facts  in  the  case,  such  as  the  ab- 
sence of  competitive  bidding  for  the  loan,  a 
level  rate  of  interest,  and  premiums  jmy able  in 
gross  installments,  and  circumstances  indicating 
that  the  borrower  did  not  become  a  member  of 
the  building  and  loan  association,  sufficiently 
show  that  the  transaction  was  not  a  building 
and  loan  association  contract,  on  which  more 
than  the  legal  rate  of  interest  can  be  collected, 
but  is  simply  a  loan,  which  is  subject  to  the 
osory  laws. 

2.  Although  the  loan  was  made  by  an  associa- 
tion organized  in  Missouri,  the  negotiations 
were  had  with  an  agent  in  Kansas,  the  bond 
and  mortgage  were  executed  in  Kansas  by  resi- 
dents ot  the  state,  the  mortgage  was  on  land  iu 
Kansas,  the  money  borrowed  was  paid  back  to 
the  agent  in  Kansas,  and  the  recitals  in  the 
mortgage,  as  well  as  the  action  of  the  parties, 
indicate  that  the  parties  treated  the  transaction 
as  a  Kansas  contract,  to  be  interpreted  iu  ac- 
cordance with  the  laws  of  Kansas,  and  is 
therefore  governed  by  the  usury  laws  of  Kan- 
saa 

(Syllabus  by  the  Court) 

Error  from  TMstrlct  Court,  Marshall  Coun- 
ty; Sam  Kimble,  Judge. 

Action  by  Samuel  Forter  and  wife  against 
the  Koyal  Loan  Association.  Judgment  for 
plalntilfs.  Defendant  brings  error.  Af- 
firmed. 

Johnson,  Rusk  &  Strlngfellow  and  J.  A. 
Broughten,  for  plaintiff  In  error.  Theo.  H. 
Polack,  W.  A.  Calderhead,  and  W.  W.  Red- 
mond, for  defendants  In  error. 

JOHNSTON.  C.  J.  The  Royal  T.oan  Asso- 
ciation is  a  corporation  organized  under  the 


laws  of  the  state  of  Missouri,  with  its  prin- 
cipal office  located  in  the  city  of  St.  Joseph. 
It  organized  a  local  board,  with  a  local  sec- 
retary and  treasurer,  at  Marys vllle,  Kan. 
About  August  14,  1895,  Samuel  Forter  ap- 
plied to  John  H.  C?ole,  the  local  secretary  and 
collector  at  Marysville,  Kansas,  for  a  loan  of 
$400.  On  his  application  he  obtained  the 
sum  of  $382.15,  and  he  and  bis  wife  exe- 
cuted a  bond  and  a  mortgage  on  real  estate 
at  Marysville,  Kan.,  to  secure  the  payment 
of  the  iudebtedness.  The  application  for  the 
money  was  transmitted  to  the  association,  at 
St  Joseph,  Mo.,  where  the  loan  was  allowed. 
The  papers  were  there  prepared  for  execu- 
tion, and  sent  to  Oole,  the  agent  at  Marys- 
ville, where  they,  were  executed  by  Forter 
and  his  wife,  the  money  paid,  and  the  trans- 
action closed.  On  the  part  of  the  associa- 
tion, it  is  claimed  that  Forter  became  a  mem- 
ber of  the  association,  and  that  be  was  re- 
quired to  make  payments  on  his  shares  ac- 
cording to  the  laws  of  Missouri  and  the  by- 
laws of  the  association.  The  Forters  claim 
that  Mr.  Forter  never  became  a  member; 
that  no  application  for  membership  was 
made,  and  no  certificate  of  stock  was  Issued 
and  given  to  him;  that  the  books  of  the  as- 
sociation do  not  show  that  a  certificate  of 
stock  was  issued;  and  that  do  membership 
fee,  as  required  by  the  by-laws,  was  i)ald  or 
refused.  After  the  money  was  received  by 
Forter,  he  subsequently  made  <iO  payments  of 
$8  per  month,  or  $480.  Having  paid  the 
amount  received,  with  the  highest  rate  of  in- 
terest permitted  under  the  laws  of  Kansas, 
the  Forters  regarded  the  mortgage  as  paid^ 
and  demanded  that  the  Royal  Loan  Asso- 
ciation should  release  the  same.  This  de- 
mand was  refused,  and  the  present  action 
was  brought,  under  sections  4224,  4225,  4226, 
Gen.  St.  1901,  to  procure  a  cancellation  of 
the  mortgage,  and  to  recover  damages  for  the 
refusal  to  enter  satisfaction,  as  well  as  for  a 
reasonable  attorney's  fee  in  prosecuting  the 
action.  A  trial  resulted  in  a  decree  in  favor 
of  the  Forters  for  the  cancellation  of  the 
mortgage,  quieting  their  title  as  against  it, 
and  also  for  $100  damages,  and  $200  aa  at- 
torney's fees. 

The  principal  Issue  in  the  case  was  wheth- 
er the  transaction  between  the  parties  shoold 
be  treated  as  a  building  and  loan  contract- 
one  where  the  dues,  premiums,  and  other 
charges  provided  for  may  exceed  the  legal 
rate  of  interest  on  money  borrowed— or 
whether  it  should  be  treated  as  a  mere  loan, 
wherein  the  parties  stood  toward  each  other 
in  the  relation  of  creditor  and  debtor  alone. 
If  It  be  treated  as  a  loan.  It  seems  to  be  con- 
ceded that  the  Forters  have  paid  the  amount 
borrowed,  with  the  full  legal  rate  of  Inter- 
est chargeable  for  money  In  Kansas.  If  he 
became  a  member,  and  liable  to  pay  the  dues, 
premiums,  and  other  charges  Imposed  by  the 
association,  there  Is  yet  due  the  sum  of 
?142.T9.  The  conclusion  of  the  tr'al  court 
that  the  contracts  were  usurious,  the  debt 
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fully  paid,  and  that  the  mortgage  should  be 
canceled  and  discharged,  must  be  sustained. 
There  was  no  competitive  bidding  for  prefer- 
ence at  a  meeting  of  the  directors  when  the 
loan  was  obtained,  and  they  had  fixed  an 
arbiti-ary  minimum  rate,  both  of  which,  it  la 
argued,  were  in  violation  of  law.  If  this 
contention  be  correct,  the  case  is  In  the  at- 
titude of  Mutual  Home  &  Savings  Ass'n  v. 
Worz,  67  Kan.  —^,  73  Pac.  117,  and  the 
trausactlou  is  no  more  than  the  ordinary 
loan.  It  Is  argued  that  the  law  of  Missouri 
was  amended  on  June  21,  1895,  dispensing 
with  competitive  bidding,  and  that  in  pur- 
suance of  the  amended  law  the  association 
on  June  '22,  1805,  amended  the  by-laws  of 
the  association,  making  them  conform  to  the 
new  statutory  provisions.  This  argument  is 
met  by  the  claim  that  the  reorganization  and 
enactment  of  by-laws  under  the  amended 
law  of  Missouri  was  not  valid,  for  the  rea- 
son that  under  that  law  it  was  necessary  to 
call  a  meeting  of  the  stockholders  upon  a 
notice  as  provided  by  the  by-laws  for  spe- 
cial or  annual  meetings.  Such  meetings  re- 
quired a  10-days  notice.  It  appears  that  the 
law  went  into  effect  on  June  21,  1895,  and 
tbat  the  association  amended  Its  by-laws 
pursuant  to  the  new  law  on  June  22,  1885, 
only  one  day  after  the  law  went  Into  effect 
The  notice  was  therefore  not  given  for  IQ 
days,  as  the  by-laws  require,  and  It  is  argued 
with  much  plausibility  that  the  attempted 
enactment  of  by-laws  was  without  force  or 
effect 

Another  point  Is  made— that  when  the  loan 
was  made  to  Forter,  in  August,  1895,  the 
code  of  by-Iarws  furnished  him  was  the  one 
flrst  adopted,  which  showed  that  a  loan  to  a 
member  cotild  only  be  made  on  a  bid  for  the 
preference  of  the  loan  in  an  open  meeting. 
This  was  not  done.  Even  if  be  were  to  be 
treated  as  a  member,  be  had  a  right  to  rely 
on  the  by-laws  furnished  him  as  being  the 
governing  rules  of  the  association,  and  the 
association  would  be  bound  in  Its  dealings 
with  him  by  those  by-laws.  McKenney  v. 
Diamond  State  Lioan  Ass'n  (Del.  Sup.)  18 
Atl.  905;  Sawyer  v.  Menominee  Loan  & 
BIdg.  Ass'n,  103  Mich.  228,  61  N.  W.  521; 
Peterson  v.  People's  B.,  L.  &  S.  Ass'n,  124 
Mich.  573,  83  N.  W.  606.  Noncompliance 
with  these  rules  tended  to  establish  that  the 
transaction  was  a  loan,  and  subject  to  the 
usury  laws  of  Kansas. 

Did  the  relation  of  association  and  mem- 
ber exist  between  the  parties?  Nothing  in 
the  case  shows  that  Sarah  B.  Forter,  one  of 
the  parties  to  the  bond  and  mortgage,  was 
in  any  sense  a  member  of  the  association. 
As  to  Samuel  Forter,  be  applied  for  a  loan 
of  money  of-  Cole,  the  agent  of  the  asso- 
ciation, which  was  offering  money  to  loan. 
He  did  not  apply  for  membership  in  the  as- 
sociation. Nothing  In  the  correspondence  as 
to  the  loan  Indicated  that  he  must  become  a 
member,  and  the  by-laws  provided  that  mon- 
ey might  be  loaned  to  persons  not  members. 


No  certificate  was  Issued  and  delivered  to 
him,  and  the  books  of  the  association  did  not 
show  that  be  became  a  member.  It  is  true, 
the  writings  were  on  blanks  used  by  the  as- 
sociation, which  referred  to  stock  Issued  to 
Forter,  as  well  as  to  the  by-laws  of  the  as- 
sociation, and  a  copy  of  the  by-laws  was 
handed  to  him  during  the  negotiation.  When 
Forter  inquired  of  Cole,  the  agent  of  the 
association,  whether  by  the  execution  of 
these  papers  he  would  become  a  member, 
the  ageut  Informed  him  tbat  he  did  not 
know.  But  even  the  by-laws  which  were 
handed  to  him  indicated  that  the  association 
could  make  loans  to  persons  not  members, 
and  also  that  in  making  loans  to  members 
there  must  be  competitive  bidding  for  the 
loan,  and  no  minimum  limits  coulil  be  fixed 
for  the  premium;  and,  as  neither  of  these 
provisions  had  been  complied  with,  there 
was  reason  for  Forter  to  assume  that  he  was 
not  in  the  membership  class.  Under  all  the 
circumstances,  there  was  warrant  for  the 
court  to  hold  that  Forter  was  not  a  member, 
and  that  the  transaction  was  only  a  loan. 
Considering  the.  plan  and  the  way  in  which 
the  negotiations  were  carried  on,  the  trans- 
action has  all  the  symptoms  of  a  scheme  to 
avoid  the  usury  law.  In  addition  to  these 
considerations,  and  more  important,  perhaps, 
the  transaction  appears  to  be  a  Kansas  con- 
tract and  is  necessarily  governed  by  the 
laws  of  Kansas.  It  was  a  Missouri  corpora- 
tion, it  Is  true,  but  Its  plan  and  Its  by-laws 
were  quite  unlike  the  provisions  of  the  Kan- 
sas law  with  respect  to  building  and  loan 
associations.  £)ven  If  tbe  amended  law  of 
Missouri,  by  which  the  association  might 
dispense  with  bidding  for  loans,  and  might 
provide  for  a  level  rate  of  interest,  and  pre- 
miums payable  in  gross  Installments,  is  ap- 
plicable, this  transaction  would  be  nothing 
more  than  a  loan,  and  the  usury  laws  would 
apply.  Tbe  bond  and  mortgage  were  exe- 
cuted In  this  state,  where  the  lands  lie;  the 
mortgagors  live  In  the  state;  the  liorrowed 
money  was  paid  to  the  parties  in  the  state; 
and,  of  necessity,  a  portion  of  the  contract 
was  enforceable  In  Kansas,  and  could  under 
no  circumstances  be  enforced  In  Missouri. 
The  mortgage  must  be  foreclosed  In  this 
state,  and,  from  the  language  of  the  mort- 
gage itself,  it  appears  that  tbe  parties  con- 
templated that  it  was  a  Kansas  contract,  to 
be  interpreted  In  accordance  with  the  Kan- 
sas law,  for  they  provide  In  the  mortgage 
that  the  first  party  releases  to  the  second  all 
right,  title,  interest,  and  estate  in  the  prem- 
ises, resulting  from  or  incident  to  the  home- 
stead laws  of  the  state  of  Kansas.  As  the 
transaction  is  in  the  nature  of  a  loan,  and 
the  relation  between  the  parties  is  that  of 
creditor  and  debtor,  and  as  it  was  a  Kan- 
sas contract,  enforceable  in  Kansas,  it  is 
governed  by  the  laws  of  Kansas,  in  relation 
to  usury.  As  tending  to  support  these  views, 
we  cite  Loan  Association  v.  Thompson,  19 
Kan.   321;    Association   v.   Kidder,   9   Kan. 
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App.  385,  58  Pac.  798;  Mutual  Home  &  Sav- 
ings Ass'n  V.  Wore,  supra;  Washington  Na- 
tional Building  &  Loan  Ass'n  \.  Stanley,  38 
Or.  319,  G3  Pac.  489,  58  L.  R.  A.  816,  84  Am. 
St  Rep.  793;  Meroney  v.  Atlanta  Building 
&  Loan  Ass'n,  IIC  N.  C.  882,  21  S.  E.  924,  47 
Am.  St.  Rep.  841;  Rhodes  v.  Missouri  Sav- 
ings &  Loan  Co.,  173  111.  621,  50  N.  E.  998, 
42  L.  R.  A.  93;  National  Mutual  Building 
Association  of  New  York  v.  6urch,  124  Mich. 
57,  82  N.  W.  837,  83  Am.  St.  Rep.  311;  Hos- 
kins  V.  Rochester  Savings  &  Loan  Ass'n 
(Mich.)  95  N.  W.  506;  Building  &  Loan 
Ass'n  of  Dakota  v.  Grlffln,  90  Tex.  480,  39 
S.  W.  650;  United  States  Savings  &  Loan 
Ass'n  V.  Scott,  98  Ky.  005,  34  S.  W.  235; 
Fidelity  Savings  Ass'n  v.  Shea,  6  Idaho,  405, 
55  Pac.  1022,  People's  Building  &  Loan  Ass'n 
V.  Fowble,  18  Utah,  206,  55  Pac.  57. 

We  cannot  say  that  the  attorney's  fee  or 
the  damages  allowed  are  excessive,  and,  find- 
ing no  error  in  the  record,  the  Judgment  of 
the  district  court  will  be  afllrmed.  All  the 
Justices  concurring. 


m  Kan.  566) 

BLANK  v.  POWELL, 

(Supreme  Court  of  Kausas.     Feb.  6,  1904.) 

SUPREME    COURT— JURISDICTION— AMOUNT    IN 
CONTROVERSY. 

1.  In  an  action  of  replevin  by  the  owner  to 
recover  possession  of  personal  property  of  the 
value  of  $300,  judgment  was  rendered  for  pos- 
session of  tlie  property  in  favor  of  the  plaiu- 
tifiF,  owner,  and  against  the  defendant,  lien 
(laimant,  who  claimed  the  right  of  possession 
of  the  property  to  satisfy  an  agister's  lien  for 

t 51.50   only.     In   proceedings   l>rouKl>t   to   the 
upreme  Court  by  defendant  lien  clniroaut  to 
review  said  judgment,  Iield  the  amount  in  con- 
troversy is  less  then  $100,  and  the  Supreme 
Court  has  no  jurisdiction  to  review  the  case. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  Lewis  Powell  against  John  W. 
Blank.  Judgment  for  plnintUT,  and  defend- 
ant brings  error.    Dismissed. 

J.  Harvey  Frith,  for  plaintiff  in  error. 
Kellogg  &  Madden  and  W.  W.  Brown,  for 
defendant  in  error. 

ATKINSON,  J.  This  is  an  action  in  re- 
plevin, brought  in  the  district  court  of  Lyon 
county  by  Lewis  Powell  against  John  W. 
Blank,  to  recover  the  possession  of  certain 
cattle  of  the  aggregate  value  of  $300.  In  the 
spring  of  1901  Powell  entered  into  a  con- 
tract with  Blank,  whereby  the  latter  agreed 
to  pasture  cattle  belonging  to  the  former  for 
the  pasture  season  of  tliat  year  at  an  agreed 
price  per  head.  In  the  fall  following  at  the 
close  of  the  pasture  season,  a  controversy 
arose  between  tlie  pai-tics.  Blank  claiming  of 
Powell  the  sum  of  $51.50,  of  which  sum  $5 
was  for  the  pasturing  of  cattle  owned  by  one 
Charles  .Moss,  the  payment  of  which  Blank 
claimed  Powell  guarantied,  and  which  lia- 
bility the  latter  denied,  but  admitted  owing 


Blank  the  sum  of  $46.60  for  the  pasture  of 
cattle,  less  $30,  the  value  of  a  cow  belonging 
to  him,  which  a  Mr.  Jones  had  been  permit- 
ted to  take  from  the  pasture  under  the  mis- 
taken belief  that  the  cow  taken  belonged  to 
Jones.  Blank  denied  his  liability  to  Powell 
for  the  value  of  the  cow  taken  by  Jones. 
Powell  then  tendered  to  Blank  the  sum  of 
$17,  and  demanded  possession  of  his  cattle. 
Blank  refused  to  surrender  them,  claiming 
the  right  to  the  possession  of  the  cattle  un- 
der an  agister's  lien.  Powell  brought  his 
action  in  replevin,  and  upon  the  trial  was 
given  a  verdict  awarding  him  the  immediate 
possession  of  the  cattle.  Blank  brings  the 
case  to  this  court  for  review,  assigning  error 
In  the  court  below.  . 

Powell  filed  bis  motion  to  dismiss  the  case, 
challenging  the  jurisdiction  of  this  court, 
claimlug  that  the  amount  in  controversy  in 
this  court  is  less  than  $100.  There  is  no  dis- 
pute that  the  cattle  were  owned  by  Powell, 
and  that  the  claim  of  Blank  was  one  not  of 
ownership  in  the  cattle,  but  for  possession 
only,  to  satisfy  a  Hen  for  $46.50,  or  at  most 
$51.50.  We  believe  the  motion  should  be 
sustained.  So  far  as  the  plaintiff  in  error. 
Blank,  is  concerned,  the  amount  in  contro- 
versy is  the  amount  for  which  he  claimed  a 
lien  upon  the  cattle.  Cycl.  of  L.  &  P.  vol.  2, 
p.  580,  F;  Frost  v.  Rowan  (ICy.)  56  S.  W. 
427;  Mohme  v.  Livingston,  54  Iowa,  458,  6 
N.  W.  717;  Stinson  v.  Cook,  53  Kan.  179,  35 
Pac.  1118.  The  appellate  Jurisdiction  of  the 
Supreme  Court  cannot  be  exercised  in  any 
civil  action  unless  the  amount  or  value  in 
controversy,  exclusive  of  costs,  exceeds  $100. 
except  in  certain  cases;  and  the  present 
case  does  not  come  within  any  of  the  excep- 
tions. Gen.  St.  1901,  i  5019;  Coal  Co.  v. 
Barber,  47  Kan.  29,  27  Pac.  114;  Loomis  v. 
Bass,  48  Kan.  20,  28  Pac.  1012;  Skoin  v. 
Limerick,  50  Kan.  465,  31  Pac.  1051.  The 
claim  of  Blank  could  have  been  discharged 
at  any  time  by  payment  of  the  amount  for 
which  he  claimed  a  lien  against  the  cattle. 

As  there  is  no  Jurisdiction  to  review  the 
case,  it  will  be  dismissed  from  this  court. 
All  the  Justices  concurring. 


(68   Kan.  51S) 
HOCKMAN  et  al.  v.  THUMA  et  aL 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

BONA    FIDE    PURCHASER— SECRET    EXJUITIES— 
NOTICE. 

1.  Posses.sion  of  real  estate  by  the  grantor 
in  a  warranty  deed  does  not  impart  notice  to 
a  purchaser  from  the  grantee  of  secret  c<jui- 
i  tics  existine  in  favor  of  the  person  occupying 
the  land.  The  possession  iu  snoh  case  by  one 
who  has  conveyed  the  land  indicates  that  he  is 
holding  the  premises  for  a  temporary  purpose 
only— na  a  tenant  at  sufferance  of  his  grantee. 
McN'eii  v.  Jordan,  28  Kan.  7. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Marshall  Coun- 
ty;  Sam  KImlile,  Judge. 

Action  by  Oliver  C.  Hockraan  and  others 
against  Charles  E.  Thuma  and  others.   JuOlg- 
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ment  for  defendants,  and  plaintiffs  bring  er- 
ror.   Affirmed. 

Hlass  &  Polack  and  W.  W.  Redmond,  for 
plaintiff's  in  error.  Hann  &  Hemphill  and 
James  Falloon,  for  defendants  In  error. 

SMITH,  J.  In  February,  1890,  Oliver  C. 
Hockman,  an  unmarried  man,  was  the  owner 
of  IGO  acres  of  land,  and  occupied  the  same 
with  one  Cynthia  Yohe,  with  whom  he  wfis 
living.  The  land  was  incumbered  with  a 
first  mortgage  to  one  Conrad  for  $1,500  and 
interest,  and  by  a  second  mortgage  to  one 
Koester  for  |324  and  Interest.  For  the  pur- 
pose of  raising  money  to  pay  these  debts, 
plaintiff  in  error  conveyed  the  land  to  his 
father,  Daniel  Hoclunan,  by  warranty  deed; 
and  thereafter  he  and  his  father  executed  to 
George  S.  Hooker  a  note  for  $2,000,  secured 
by  a  Orst  mortgage  on  the  land,  and  a  note 
and  second  mortgage  to  Koester  for  $200.  At 
the  same  time  Daniel  Hockman  and  wife, 
parents  of  Oliver  O.  Hockman,  entered  into 
a  written  agreement  with  the  latter  to  recon- 
vey  the  premises  to  him  on  bis  payment 
within  10  years  of  the  two  last  mentioned 
notes,  secured  by  mortgages  on  the  land. 
The  agreement  provided  for  the  appointment 
of  Oliver  G.  Hockman  as  agent  for  Daniel 
Hockman,  and  authorized  the  latter  to  se- 
lect another  agent  if  he  desired  to  rent  the 
land,  and  apply  the  profits  to  the  payment  of 
fiald  debts.  The  contract  was  left  with 
Charles  F.  Koester,  a  banker,  for  safekeep- 
ing. It  was  not  recorded.  On  March  2,  1802, 
Oliver  C.  Hockman,  who  had  occupied  the 
premises  since  the  transactions  above  men- 
tioned," was  arrested,  and,  along  with  his 
alleged  wife,  charged  with  liiogal  sales  of  In- 
toxicating liquors,  taken  Into  custody,  and 
lodged  in  the  county  Jail.  On  the  morning  of 
that  day  the  house  they  occupied  on  the 
farm  was  burned  down.  Hockman  and  the 
woman  were  convicted,  and  remained  in  cus- 
tody until  November  1,  1892.  After  the  de- 
struction of  the  house,  there  was  left  on  the 
place,  In  a  condition  of  abandonment,  a  dis- 
carded harvesting  machine,  a  broken  plow, 
a  metal  cylinder  called  a  "feed  cooker,"  and 
a  frameless  grindstone.  On  October  21, 1802, 
Charles  E.  Thuma  bought  the  land  from  Dan- 
iel Hockman,  receiving  a  warranty  deed,  In 
which  the  consideration  was  expressed  at 
$3,200.  This  consideration  was  made  up  by 
an  assumption  of  the  $2,000  mortgage  on  the 
land,  and  the  sum  of  $1,200  was  to  be  paid 
Daniel  Hockman,  as  evidenced  by  three 
notes,  of  $400  each.  Before  buying,  Thuma 
went  over  the. land,  and  also  Inquired  of  Mr. 
Koester  whether  the  {itle  was  good,  to  which 
question  he  received  an  affirmative  answer. 
Thnma  occupied  the  land  through  a  tenant, 
built  a  house  on  It,  and  made  other  improve- 
ments,   la  January,  1901,  plaintiff  In  error 


took  forcible  possession  of  the  premises,  and 
two  months  later  brought  this  action  to  quiet 
this  title.  He  was  defeated  in  the  court  be- 
low. 

There  are  many  assignments  of  error  but 
it  is  sufficient  to  discuss  only  one  or  two  of 
them.  We  have,  however,  given  considera- 
tion to  all  the  points  raised  by  plaintiff  in  er- 
ror. As  to  those  not  mentioned,  we  hold 
against  him.  The  Important  question  in  the 
case  is  whether  the  possession  of  plaintiec  in 
error,  as  indicated  by  his  farming  Imple- 
ments left  on  the  land.  Imparted  notice  to 
Thuma,  the  purchaser,  of  the  rights  of  the 
occupant.  Conceding  that  they  were  indicia 
of  possession,  we  will  treat  the  case  as  if 
Oliver  C.  Hockman,  the  grantor  in  the  war- 
ranty deed  to  his  father,  had  been  living  on 
the  laud  at  the  time  Thuma  purchased.  The 
great  weight  of  authority  sustains  the  rule 
that,  when  a  vendor  of  real  estate  remains 
In  possession  after  he  has  conveyed  the 
property,  he  will  not  be  allowed  to  dissert  se- 
cret equities  in  his  favor  respecting  the  land, 
for  by  his  deed  he  has  declared  to  the  world 
that  he  has  no  right  to  possession.  In  Mc- 
Neil V.  Jordan,  28  Kan.  7,  16,  Chief  Justice 
Horton,  speaking  for  the  court,  said:  "A 
purchaser  from  the  grantee  of  the  party  In 
possession  need  not  Inquire  whether  such 
party  has  reserved  any  Interest  m  the  land 
conveyed.  So  far  as  the  purchaser  is  con- 
cerned, the  actual  occupant's  deed  is  con- 
clusive upon  that  point.  The  object  of  the 
law  In  holding  possession  constructive  notice 
Is  to  protect  the  possessor  from  the  acts  of 
others  who  do  not  derive  their  title  from  him, 
not  to  protect  him  against  his  own  acts,  not 
to  protect  him  against  his  own  deed.  There- 
fore, where  a  grantor  executes  and  deliv- 
ers a  deed  of  conveyance  to  go  upon  record, 
he  says  to  the  world:  'Though  I  am  yet  in 
possession  of  the  premises  conveyed,  it  irf 
for  a  temporary  purpose,  without  claim  of 
right,  and  merely  as  a  tenant  at  sufferance  of 
ray  grantee.' "  Also,  see  Sellers  v.  Crossan, 
52  Kan.  570,  35  Pac.  205;  Groton  Savings 
Bank  v.  Batty,  30  N.  J.  Eq.  126, 133;  Newhall 
V.  Pierce,  5  Pick.  450;  Scott  v.  Gallagher  and 
another,  14  Serg.  &  R.  333,  16  Am.  Dec.  508. 

Counsel  for  plaintiff  in  error  contend  that 
the  possession  of  one  Conrad  was  notice  to 
Thuma  of  their  client's  rights  under  the  con- 
tract. The  court  found,  on  evidence  amply 
sufficient,  that  Conrad  was  the  tenant  of  Dan- 
iel Hockman,  the  grantor  of  Thuma.  It  may 
be  conceded  that  the  court  below  erred  In 
excluding  the  testimony  of  T.  H.  Polack,  an  , 
attorney  who  conversed  with  plaintiff  In  er- 
ror. In  the  presence  of  his  father,  at  the 
county  Jail.  The  offered  proof,  however, 
concerned  the  unrecorded  contract,  of  the  ex- 
istence of  which  Thuma  was  Ignorant. 

The  judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concm'ring. 
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(68  Kan.  51") 

EDINBURGH    LOMBARD    INV.    CO.,    Lim- 
ited, V.  COOPER  et  al. 

(Supreme  Court  of  Kausas.     Feb.  6,  1904.) 

APPEAJJ— JURISDICTION— AMOUNT  IN  CON- 
TROVERSY.- 

1.  Plaintiff  recovered  from  defendants  a  judg- 
ment for  $515.G6,  with  iuterest  at  10  per  cent, 
per  annum,  costs  of  suit,  and  foreclosure  of 
mortgage.  Defendants  filed  motion  to  correct 
journal  entry.  Upon  licariug,  motion  was  sus- 
tained, and  from  plaintiff's  recovery  was  taken 
tlie  judgment  for  iuterest  and  costs.  In  pro- 
ceedings brouglit  to  the  Supreme  Court  by 
plaintiff  to  review  said  order,  held,  that  the 
amount  in  controversy  was  the  loss  of  the  in- 
terest sustained  by  plaintiff  in  the  correction  of 
said  Journal  entry,  and,  being  less  than  $100, 
the  Supreme  Court  has  no  jurisdiction  to  re- 
view the  case. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Rooks  Oounty; 
Chas.  W.  Smith,  Judge. 

Action  by  the  Edinburgh  Lombard  Invest- 
ment Cpmpany,  Limited,  against  Emma 
Cooper  and  others.  Judgment  for  plaintiff. 
From  an  order  correcting  a  Journal  entry, 
plaintiff  brings  error.    Dismissed. 

Cook  &  Gossett,  for  plahitlff  In  error.  W. 
B.  Ham,  for  defendants  In  error. 

ATKINSON,  J.  The  Edinburgh  Lombard 
Investment  Company,  Limited,  filed  its  pe- 
tition of  foreclosure  in  the  district  court  of 
Rooks  county  on  the  11th  day  of  May,  1900, 
against  Emma  Cooper  et  al.,  to  foreclose  a 
mortgage  upon  premises  In  said  county.  De- 
fendants answered,  claiming  a  set-off.  Up- 
on the  trial  In  the  district  court  defendants 
were  allowed  a  set-off  against  the  claim  of 
plaintiff,  and  plaintiff  recovered  Judgment 
against  defendants  for  the  sum  of  $515.66, 
with  Interest  at  10  per  cent,  per  annum,  costs 
of  suit,  and  foreclosure  of  mortgage.  Plain- 
tiff prosecuted  error  to  the  Supreme  Court, 
and  the  Judgment  of  the  trial  court  was  af- 
firmed. Edinburgh  Lombard  Investment 
Company,  Limited,  v.  Emma  Cooper  et  al., 
64  Kan.  888,  68  Pac.  1127.  On  June  25.  1902, 
and  after  the  mandate  of  the  Supreme  Court 
had  been  filed  In  the  district  court,  defend- 
ants filed  their  motion  to  correct  the  Journal 
enti7  In  said  cause.  A  hearing  was  bad  up- 
on said  motion,  which  was  by  the  court  sus- 
tained, and  the  court  made  Its  order  correct- 
ing said  Journal  entry  to  show  plaintiff  should 
not  recover  interest  and  costs  on  said  Judg- 
ment of  $515.66.  To  this  order  of  the  court 
correcting  said  Journal  entry  plaintiff  except- 
ed, and  brought  proceedings  in  error  to  the 
Supreme  Court  We  have  carefully  examin- 
ed the  record  filed  In  this  court.  The  amount 
in  controversy,  exclusive  of  costs,  would  be 
the  amount  of  loss  in  interest  plaintiff  sus- 
tained by  the  order  of  said  court  correcting 
said  journal  entry.  This  amount  Is  less  than 
$100.  The  appellate  Jurisdiction  of  the  Su- 
preme Court  cannot  be  exercised  in  any  civil 
actloi^  unless  the  amount  or  value  in  contro- 
versy, exclusive  of  costs,  exceeds  $100,  ex- 


cept In  certain  cases;  and  the  present  case 
does  not  come  within  any  of  the  exceptions. 
Gen.  St' 1901,  i  5019;  Coal  Co.  v.  Barber,  47 
Kan.  29,  27  Pac.  114;  Loomls  v.  Bass,  48 
Kan.  26,  28  Pac.  1012;  Skoln  v.  Limerick. 
50  Kan.  465,  31  Pac.  1051. 

As  there  Is  no  Jurisdiction  to  review  the 
case,  it  will  be  dismissed  from  this  court. 
All  the  Justices  concurring. 


(6S  Kan.  SoS) 
STATE  T.  DTCK. 
(Supreme  Court  of  Kausas.    Feb.  6,  1904.) 

BILL  OF  EXCEPTIONS— SETTUNO— EXTENSION 
OF  TIME. 

1.  Ordinarily,  when  time  is  given  beyond  the 
term  for  the  makiug  of  a  case  or  the  set- 
tling of  a  bill  of  exceptions  outil  a  date  named, 
the  doing  of  either  on  such  day  is  not  within 
the  time  limited.  This  rule  is  subject,  however, 
to  the  exception  that,  where  it  is  the  manifest 
intention  of  the  parties  to  include  .the  day 
named,  it  will  l>e  included.  Such  is  the  mani- 
fest intention  where  a  day  certain  is  named — 
for  example,  "until  Christmas,"  or  "until  the 
5th  day  of  the  regular  June  term  of  court" 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Marion  Coun- 
ty. 

John  J.  Dyck  was  convicted  of  crime,  and 
appeals.    Dismissed. 

Keller  &  Dean,  for  appellant  C.  C.  Cole- 
man, Atty.  Gen.,  and  R.  L.  King,  for  the 
State 

CUNNINGHAM,  J.  We  find  we  have  no 
Jurisdiction  to  pass  upon  the  merits  of  this 
case.  Appellant's  motion  for  a  new  trial 
was  overruled  at  the  B^bruary  term,  1903, 
"and  he  was  given  until  May  4,  1903,  within 
which  to  prepare  and  have  settled  a  bill  of 
exceptions."  On  May  4th  an  order  was  made 
by  the  Judge  extending  this  time  for  10 
days,  and  on  May  13th  the  bill  of  exceptions 
was  settled.  The  time  originally  given— be- 
ing until  May  4th— expired  with  the  expira- 
tion of  May  3d.  Consequently,  on  May  4th, 
when  the  additional  time  was  given,  the 
court  had  lost  Jui-isdictlon  to  make  such  ex- 
tension. This  Is  strictly  within  the  case  of 
Oroco  V.  Hille,  66  Kan.  512,  72  Pac.  208, 
which  case  receives  our  approbation.  It  Is 
contended,  however,  upon  behalf  of  the  ap- 
pellant, that  a  different  principle  has  been  an- 
nounced In  State  v.  Bradbury  (Kan.)  74  Pac. 
231.  An  examination  of  these  two  cases  will 
disclose  no  discrepancy  between  them.  The 
Croco  Case  announces  the  rule,  "^'here  time 
is  given  beyond  the  term  for  filing  a  bill  of 
exceptions  until  a  date  named,  the  filing  of 
the  bill  on  such  a  day  Is  not  within  the  time 
limited."  This  rule,  however.  Is  subject  to 
the  exception  that,  where  It  is  the  manfest 
intention  of  the  parties  to  include  the  last 
day,  such  intention  would  be  given  effect  In 
the  Bradbury  Case,  time  was  given  untU  the 
5th  day  of  the  regular  June,  1902,  term  of 
the  court.  So  In  that  case  this  specUication 
was  held  to  be  a  day  certain,  upon  which 
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the  bill  of  exceptions  was  to  be  setttea,  and 
thus  brought  within  the  exception  noted  In 
the  Croco  Case.  It  was  as  though  the;  date 
named  had  been,  for  exailiple,  until  Chrlst- 
ntas,  or  until  the  next  market  day,  in  either 
of  which  cases  the  intention  would  clearly 
be  to  include  the  day  named. 

The   appeal    will   be   dismissed.    All   the 
Justices  concurring. 


(6S  Kan.  528) 

LINN  et  ux.  T.  ZIEGLER  et  aL 

(Supreme  Court  of  Kansas.     Feb.  6,  1904.) 

BSTOPPBIi-MORTOAGE— FORECLOSURE- 
LIMITATIONS. 

1.  One  who  pleads  that  a  tract  of  land  was 
occupied  at  a  certain  time  by  himself  and  fam- 
ily as  their  homestead— such  claim  having  ref- 
erence to  the  complete  title  to  the  land,  and  not 
merely  to  an  undivided  fractional  interest  there- 
in— ^is  thereby  estopped  to  assert  that  such 
tract  was  at  the  same  time  the  homestead  of 
another. 

2.  A  canse  of  action  for  the  foreclosure  of  a 
mortgage  does  not  accrue  upon  the  death  of  the 
mortgagor,  and  the  allowance  by  the  probate 
court  of  the  note  secured  by  the  mortgage  as 
a  demand  against  the  estate,  without  regard 
to  the  maturity  of  the  mortgage  debt:  and 
such  allowance  does  not  set  the  statute  of  lim- 
itations in  operation  against  such  action. 

■   (Syllabus  by  the  Court.) 

Error  from  District  CJourt,  Shawnee  CJoun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  Lewis  W.  Zlegler  and  others 
against  James  Logan  Linn  and  wife.  Judg- 
ment for  plaintiffs,  and  defendants  bring  er- 
ror.   Affirmed. 

8.  B.  Isenhart  and  W.  F.  Schoch,  for  plain- 
tiffs  in  error.  Bergen  &  Dana,  for  defend- 
ants In  error. 

MASON,  J.  Lewis  W.  Zlegler  brought  an 
action  against  James  L.  Linn  and  wife  to 
foreclose  a  real  estate  mortgage  executed  by 
Harriett  Matney,  and  recovered  judgment, 
which  defendants  now  ask  this  court  to  re- 
verse. The  trial  court  made  detailed  findings 
of  fact,  some  of  which  plaintiffs  in  error 
claim  are  not  supported  by  evidence.  An 
examination  of  the  record  has  resulted  in  the 
conclusion  that  this  complaint  Is  not  well 
founded,  and  the  findings  will  be  accepted  as 
conclusive  without  further  discussion,  ex- 
cept in  connection  with  one  to  the  effect  that 
at  the  date  of  the  mortgage  the  property 
covered  was  not  the  mortgagor's  homestead. 
This,  on  account  of  Its  Importance  In  the  de- 
termination of  the  case,  and  because  it,  of 
necessity,  partakes  somewhat  of  the  nature 
of  a  conclusion  of  law,  will  be  considered  to- 
gether with  the  other  legal  questions  In- 
volved. 

The  first  objection  urged  against  the  mort- 
gage, which  was  made  by  a  married  woman 
without  her  husband's  consent.  Is  that  It  Is 
void  because  it  covered  a  part  of  the  home- 

1 1.  See  Estoppel,  vol.  19,  Cent.  Dig.  {  a. 


Stead.  The  mortgaged  tract  was  the  south 
half  of  a  quarter  section  of  land,  an  un- 
divided seven-eighths  of  which  was  owned 
by  Harriett  Matney,  the  mortgagor;  the  re- 
maining undivided  one-eighth  being  owned 
by  James  L.  Linn,  her  son.  There  was  lo- 
cated on  the  north  half  of  the  quarter  section 
the  family  dwelling  house  of  Mrs.  Matney 
and  her  husband,  with  the  bams,  orchard, 
and  other  buildings  pertaining  thereto.  Linn 
and  his  wife  occupied  the  south  half  as  their 
homestead.  Linn  farmed  parts  of  both  tracts, 
paying  rent  therefor  to  Mrs.  Matney.  The 
question  is  not,  do  these  considerations  com- 
pel the  conclusion  that  the  south  half  was 
not  a  part  of  Mrs.  Matney's  homestead?  but, 
do 'they  compel  the  conclusion  that  it  was? 
In  Hay  v.  Whitney  (Kan.)  5%  Pac.  896,  It 
is  said:  "There  cannot  be  two  homesteads 
in  a  single  tract  of  land,  belMiglng  to  differ- 
ent persons,  at  the  same  time."  But  this 
language  was  used  where  one  of  the  two 
persons  claiming  a  homestead  right  held  un- 
der the  other,  his  estate  being  carved  out  of 
the  other's.  In  Kansas  the  owner  of  an  un- 
divided Interest  in  real  estate  may  assert  a 
homestead  right  to  the  extent  of  that  inter- 
est—In no  wise,  however,  to  the  prejudice  of 
his  co-tenant  Tarrant  v.  Swain,  15  Kan.  146. 
And  no  reason  is  apparent  why  the  co-tenant 
may  not  likewise  enjoy  the  same  protection 
as  to  his  interest.  Megular  v.  Burr,  81  Ky. 
32.  But  in  order  for  this  south  80  acres  to 
have  been  a  part  of  the  Matney  homestead, 
it  must  have  been  actually  or  constructively 
occupied  as  a  part  of  the  home  place,  and 
regarded  as  such.  It  would  not  of  necessity 
become  a  part  of  the  homestead  by  the  mere 
fact  of  contiguity,  regardless  of  the  use  made 
of  it,  or  the  attitude  of  the  owners  towards 
it.  "In  order  that  anything  shall  be  a  part 
of  the  homestead,  it  must  not  only  be  con- 
nected therewith  as  one  piece  of  land  Is  con- 
nected with  another  to  which  It  adjoins,  but 
it  must  also  be  used  In  connection  therewith, 
and  as  a  part  thereof.  In  legal  phrase,  It 
must  be  appurtenant  thereto."  Ashton  v. 
Ingle,  20  Kan.  670,  681,  27  Am.  Rep.  197. 
"The  fact  that  it  Is  adjacent,  and  that  the 
ground  covered  by  It,  together  with  the  farm, 
does  not  exceed  160  acres,  does  not  change 
the  character  of  the  use."  Mouriquand  v. 
Hart,  22  Kan.  594,  596,  31  Am.  Rep.  200.  It 
Is  true  that,  upon  the  facts  so  far  stated 
herein,  there  might  appear  to  be  a  sufBcient 
common  use  of  the  property  to  warrant  a 
claim  of  homestead  in  the  entire  tract  of  160 
acres.  Granting  that  the  mere  physical  con- 
ditions are  not  inconsistent  with  such  a 
claim,  the  important  Inquiry  remains  as  to 
how  the  parties  In  interest  regarded  the  mat- 
ter. The  law  does  not  require  that  every 
part  of  a  homestead  shall  be  In  actual  use 
by  the  owner,  but  it  does  require  that  the 
whole  tract  must  be  devoted  to  the  purposes 
of  a  homestead,  and  not  to  any  other  purpose 
inconsistent  therewith.    Morrlssey  t.  Dono- 
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Iiue,  32  Kan.  646,  648,  5  Pac.  27.  Here  the 
defendants  pleaded  In  their  answer,  which 
was  a  part  of  the  pleadings  upon  which  the 
case  was  tried,  that  from  a  time  prior  to 
the  making  of  the  mortgage  they  continuous- 
ly occupied  the  mortgaged  property  as  their 
homestead.  It  Is'  especially  to  be  noted  that 
this  allegation  is  an  assertion  of  a  homestead 
interest,  not  merely  to  the  extent  of  the  un- 
divided one-eighth  interest  of  James  L.  Linn 
In  the  quarter  section,  but  to  the  extent  of 
the  entire  title  to.  the  south  half.  This  dis- 
tinctly appears  from  the  language  of  the  an- 
swer, which  alleges  that  they  occupied  this 
tract  as  owners  by  title  acquired  from  Mrs. 
Matney,  although  the  court  finds  that  they 
occupied  it  In  the  expectation  that  she  would 
devise  It  to  Linn.  The  Linns  are  in  court, 
asserting  that  the  mortgaged  property  at  the 
time  the  mortgage  was  made  was  their  home- 
stead. They  cannot  be  heard  to  question  that 
fact.  And  the  land  cannot  have  been  their 
homestead  in  the  sense  in  which  this  claim 
is  made,  and  at  the  same  time  have  been  the 
homestead  of  the  Matneys.  "The  word  'resi- 
dence,' like  the  word  'homestead,'  is  not  con- 
. fined  merely  to  the  dwelling  house,  but  It 
may  also  include  everything  connected  there- 
with used  to  make  the  home  more  comfort- 
able and  enjoyable.  But  the  words  'home- 
stead' and  'residence'  cannot  be  Intended  to 
Include  some  other  and  independent  family's 
home  and  residence."  Asbton  v.  Ingle,  supra. 
Under  the  pleadings,  as  well  as  under  the 
findings,  it  must  be  said  that  all  of  the 
parties  concerned  elected  to  consider  the 
south  80  acres  as  the  Linn  homestead,  and  to 
confine  the  Matney  homestead  to  the  north 
80.  This  was  their  privilege.  The  law  did 
not  force  the  Matneys  to  occupy  the  full  160 
acres  as  their  homestead.  It  was  competent 
for  them,  as  suggested  In  Hoffman  v.  Hill, 
47  Kan.  611,  614,  2S  Poc.  623,  to  totally  aban- 
don the  south  half,  by  making  It  another 
person's  homestead.  This  they  did,  and  It 
results  that  the  mortgaged  property  was  not 
the  homestead  of  the  mortgagor,  and  that  the 
mortgage  was  valid.  In  Matney  v.  Linn,  59 
Kan.  613,  54  Pac.  668,  the  same  property  was 
involved,  and  the  entire  quarter  section  was 
treated  as  the  homestead  of  the  Matneys. 
This  was  In  accordance  with  a  stipulation 
there  made,  but,  as  Ziegler  was  not  a  party 
to  that  action,  he  was  not  affected  by  it 

The  following  facts  are  relied  upon  as  es- 
topping plaintiff  from  recovering  upon  this 
mortgage:  Harriett  Matney  having  died, 
Ziegler  exhibited  his  note  to  the  administra- 
tor, and  had  It  allowed  by  the  probate  court. 
Thereafter,  being  informed  and  believing  that 
at  the  time  of  the  execution  of  the  mortgage 
the  land  covered  by  it  was  a  part  of  the 
Matney  homestead,  and  finding  tlie  estate  to 
be  Insolvent,  he  executed  a  satisfaction  of 
the  mortgage  on  the  margin  of  the  record, 
and  began  an  action  In  the  district  court 
against  James  L.  Linn,  to  whom  Mrs.  Mat- 


ney had'  conveyed  the  land;  asking  to  have 
the  conveyance  set  aside,  and  the  land  sub- 
jected to  the  payment  of  his  claim,  as  a  de- 
mand against  the  estate.  In  this  he  was  de- 
feated. Learning  afterwards  that  the  prop- 
erty had  not  been  a  part  of  the  mortgagor's 
homestead,  he  brought  the  present  action, 
alleging  that  be  had  executed  such  release 
and  brought  such  suit  under  a  mistake  of 
fact  The  presentation  and  allowance  of  the 
claim  In  the  probate  court  do  not  prevent  a 
resort  to  the  foreclosure  of  the  mortgage. 
"Neither  the  presentation  of  the  claim  in  the 
probate  court  nor  the  failure  to  present  it, 
precludes  the  foreclosure  of  the  mortgage 
lien  until  the  mortgage  debt  has  been  paid 
or  extinguished."  Andrews  r.  Morse,  51  Kan. 
30,  32  Pac.  640.  The  signing  of  the  satis- 
faction of  the  mortgage,  reciting  a  payment 
of  the  debt,  was  without  any  significance, 
and  presents  no  difilculty.  Nothing  was  in 
fact  paid.  The  mortgagee  derived  no  benefit 
from  it.  The  o-wner  of  the  land  was  in  no 
way  prejudiced.  No  rights  of  third  parties 
Intervened.  It  was  made  through  a  mistake 
of  fact,  and  the  court  properly  held  It  to  be 
without  effect  Loan  Co.  v.  Garrlty,  57  Kon. 
805,  48  Pac.  33.  The  former  actldn  was  not 
a  bar  to  the  present  one.  No  question  of  the 
rights  of  plaintiff  under  the  mortgage  was 
then  litigated.  The  two  causes  of  action 
were  not  the  same.  The  grounds  of  relief  In 
the  two  are  so  far  Inconsistent  that  the  elec- 
tion to  pursue  the  first.  If  made  with  a  full 
knowledge  of  ail  the  facts,  would  doubtless 
bar  the  subsequent  resort  to  the  second.  But 
to  conclude  the  plaintiff,  the  election  must 
have  been  made  with  knowledge  of  all  the 
facts,  whereas  he  was  mistaken  in  the  most 
important  matter  affecting  his  rights.  2  Story 
on  Equitable  Jurisprudence,  $  1097;  'Wells, 
Fargo  &  Co.  v.  Robinson,  13  CaL  133;  7  Am. 
&  Eng.  Encyc.  of  P.  &  P.  366. 

It  is  claio.ted  that  the  statute  of  limitations 
had  barred  the  remedy.  This  contention  is 
based  upon  the  fact  that  the  demand  against 
the  estate  had  been  allowed  more  than  six 
years  before  the  commencement  of  this  ac- 
tion; the  argument  being  that  the  note  was 
merged  in  the  judgment  in  the  probate  court 
and  that  action  on  the  judgment  was  barred 
in  five  years.  The  allowance  of  a  demand 
against  an  estate  by  the  probate  court  has 
some  of  the  attributes  of  an  ordinary  Judg- 
ment but  not  all  of  them.  The  statute  re- 
quires all  claims  that  are  to  be  asserted 
against  the  general  assets  of  the  estate  to  be 
presented  within  a  stated- time,  no  exception 
being  made  in  the  case  of  immature  obliga- 
tions. But  the  fact  that  they  must  be  pre- 
sented before  due  does  not  mature  the  obUga- 
tion.  The  riglit  to  foreclose  the  mortgage  in 
this  case  did  not  accrue  .until  the  maturity 
of  the  note,  and  the  action  was  brought  with- 
in five  years  from  that  time. 

The  judgment  is  affirmed.  All  the  Jus- 
tices concurring. 
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(Supreme  Conrt  ot  Kausaa.    Feb.  6.  10(M.) 

MORTGAGE— FORECLOSURE— REDHMPTION. 

1.  The  rlKht  to  redeem  and  the  mode  ot  re- 
demption ot  real  estate  atter  sale  by  the  sher- 
iff upon  execution,  special  execution,  or  order 
of  sale,  is  fixed  by  statute,  being  chapter  109, 
p.  188,  Laws  1893. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;   E.  L.  Fischer,  Judge. 

Action  by  Martin  Stewart  against  Wlllard 
E.  Winner  and  the  board  of  trustees  of  Park 
College.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Affirmed. 

Carroll,  Monahan  &  Warren,  for  plaintiff 
in  error.  McFadden  &  Morris,  for  defend- 
ants in  error. 

ATKINSON,  J.  On  August  4,  1902,  Mar- 
tin Stewart  filed  his  petition  in' the  district 
court  of  Wyandotte  county  against  Willard 
E.  Winner  and  the  board  of  trustees  of  Park 
College,  an  educational  institution  located 
at  Platte  coutty.  Mo.  No  proceeding  has 
been  brought  to  this  court  from  the  Judgment 
in  favor  of  defendant  Winner.  The  aver- 
ments  of  plaintifT's  petition,  in  so  far  as  It 
relates  to  defendant  the  board  of  trustees, 
and  in  so  far  as  is  necessary  for  a  full  un- 
derstanding of  the  facts,  are  as  follows: 

On  the  28th  day  of  February,  1896,  plain- 
tiff, being  then  the  owner  and  In  possession 
of  real  estate  therein  described,  situated  In 
said  county  of  Wyandotte,  executed  and  de- 
livered to  the  said  board  of  trustees  his  note 
for  the  sum  of  $20,000,  bearing  Interest  at 
the  rate  of  8  per  cent,  per  annum.  To  secure 
the  payment  of  said  note  he  executed  and 
delivered  to  said  board  of  trustees  his  mort- 
gage upon  said  described  premises.  There- 
after, default  having  been  made  upon  said 
note  and  said  mortgage,  the  said  board  of 
trustees  foreclosed  said  mortgage  In  the  dis- 
trict court  of  said  county.  The  sheriff  of  said 
county,  tmder  an  order  of  sale  issued  out  of 
said  court  on  the  26th  day  of  November,  1900, 
sold  said  premises  at  foreclosure  sale  for  the 
sum  of  $25,165.  The  said  board  of  trustees 
purchased  said  premises  at  said  foreclosure 
sale.  Thereafter  said  sale  was  by  the  court 
confirmed,  and  a  certificate  of  sale,  as  pro- 
'vlded  by  statute,  ordered  by  the  court  to  Issue 
to  the  purchaser  of  said  premises.  Said  sher- 
iff on  the  3d  day,  of  December,  1900,  executed 
and  delivered  to  the  said  board  of  trustees, 
as  such  purchaser,  a  certificate  of  purchase 
of  said  premises. 

Plaintiff  In  said  petition  further  averred 
that  frequently  before  the  expiration  of  the 
18  months  from  the  date  of  said  sale  he  went 
from  the  state  of  Kansas  to  the  place  of  busi- 
ness of  said  board  of  trustees  In  Missouri 
with  a  certified  check  for  the  full  amount 
of  said  Judgment  and  Interest  thereon,  and 
with   the   full   amount   In   legal   tender   to 


pay  said  judgment  and  interest,  and  ready 
and  willing  to  pay  the  same  over  to  the  said 
t)oard  ot  trustees,  the  defendant  purchaser  of 
said  premises,  with  a  view  and  for  the  pur- 
pose of  redeeming  said  premises  from  said 
foreclosure  sale.  Plaintiff  In  said  petition 
averred  that  in  each  and  every  such  effort 
made  by  him  for  the  purpose  of  redeeming 
said  proiuises  be  notified  said  board  of  trus- 
tees in  advance  of  tlie  fact  that  be  would  call 
and  make  such  redemption,  and  that  in  each 
and  all  of  such  cases  said  board  of  trustees 
failed  to  be  present,  that  the  said  premises 
might  be  so  by  him  redeemed,  and  the  certifi- 
cate of  sale  of  said  land  hold  by  the  defend- 
ant corporation  surrendered  to  plaintiff;  that 
after  said  period  of  redemption  had  expired, 
and  on  the  6th  day  of  June,  1902,  the  sheriff 
of  said  county  of  Wyandotte  executed  and  de- 
livered to  said  defendant  corporation,  tlie 
purchaser  at  said  sheriCTs  sale,  a  sheriff's 
deed  for  said  described  premises,  and  the 
same  was  filed  for  record  and  recorded  In  the 
office  of  the  register  of  deeds  of  said  county 
of  Wyandotte  on  the  7th  day  of  June,  1902. 
Plaintiff  In  said  petition  then  averred  bis 
readiness  and  willingness  to  pay  Into  court 
the  full  amount  of  principal  and  Interest, 
costs  and  taxes  due  said  corporation  on  re- 
demption of  said  premises  from  said  sale,  at 
any  time  the  court  shall  make  its  order  that 
the  same  be  done.  Plaintiff  then  prayed 
Judgment  that  the  court  decree  that  said  cor- 
poration reconvey  said  premises  to  him  on 
the  payment  of  the  full  amount  of  principal 
and  Interest,  costs,  and  taxes  to  the  clerk  of 
said  coiu^;  that  said  clerk  deliver  to  plaintiff 
a  deed  to  said  premises,  duly  executed  and 
acknowledged  by  said  defendant  corporation, 
on  the  payment  of  said  money;  and  for  such 
other  and  further  relief  in  the  premises  as 
plaintiff  in  Justice  and  equity  should  be  found 
entitled  to. 

To  said  petition  each  of  said  defendants 
filed  a  demurrer,  and  upon  the  hearing  the 
court  sustained  the  demurrer  of  each  of  said 
defendants.  Plaintiff  elected  to  stand  upon 
his  petition  as  to  the  defendant  the  board  of 
trustees,  and  brings  the  case  to  this  court, 
claiming  error  of  the  court  below  In  sustain- 
ing the  demurrer  of  said  defendant. 

The  only  question  In  this  case  is,  did  the 
court  commit  error  In  sustaining  the  demur- 
rer to  plaintiff's  petition?  We  think  not. 
The  right  to  redeem  and  the  mode  of  redemp- 
tion of  real  estate,  after  sale  by  the  sheriff 
on  execution,  special  execution,  or  order  of 
sale.  Is  fixed  by  statute,  being  chapter  109,  p. 
188,  Laws  1893.  Section  2  of  said  chapter 
109  (Gen.  St  1901,  {  4928),  provides  that  the 
defendant  owner  may  redeem  at  any  time 
within  18  months  from  the  date  of  sale,  at  the 
amount  premises  sold  for,  together  with  In- 
terest, costs,  and  taxes.  Section  14  of  said 
chapter  109  (Oen.  St  1901,  i  4940),  provides 
that  the  money  to  redeem  shall  be  paid  into 
the  office  of  the  clerk  of  the  district  court  for 
the  use  of  the  person  thereunto  entitled,  and 
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tbe  clerk  shall  give  a  receipt  for  the  same, 
stating  the  purpose  for  which  It  Is  paid. 
Plaintiff  In  this  case  did  not  comply  with  the 
statutory  provisions,  and  in  fact  made  no 
effort  to  do  so.  We  have  carefully  examined 
the  averments  of  plaintiff's  petition,  and  find 
therein  no  gromids  for  equitable  relief  as 
claimed.  Chapter  109,  p.  188,  Laws  1893; 
Itothwell  V.  Gettys,  30  Tenn.  135;  Hyman  v. 
Bogue  (111.)  26  N.  B.  40;  Ex  parte  Bank  of 
Monroe,  7  Hill,  177,  42  Am.  Dec.  61;  Griflan 
V.  Coffey,  50  Am.  Dec.  519. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   Ail  the  Justices  concurring. 


(68  Kan.  410) 

NEVIXS  T.  KEVINS. 
(Supreme  Court  of  Kausas.    Feb.  6,  1904.) 

HUSBAND    AND    WIFE— ALIENATION    OP    HUS- 
BAND'S AFFECTION— EVIDENCES-DAMAGES. 

1.  In  an  action  for  the  alienation  of  the  af- 
fections of  a  husband  or  wife,  a  statement  in 
the  petition  of  the  ultimate  facts  of  the  aliena- 
tion and  separation  is  euough,  without  plead- 
ing the  acts  done  and  artifices  used  to  accom- 
plish the  alienation. 

2.  Testimony  which  tends  to  show  the  motive 
of  the  defendant  in  the  efforts  made  to  induce 
the  separation  of  a  husband  from  a  wife  may  bo 
admitted. 

3.  The  declarations  of  the  husband,  although 
not  a  party  to  the  litigation,  as  to  his  estrauge- 
ment  and  separation  from  the  plaintiff,  are  com- 
petent to  show  the  effect  of  the  wrongful  inter- 
ference of  the  defendant  and  of  his  attempt  to 
induce  a  separation. 

4.  In  such  an  action,  if  the  acta  done  and  in- 
fluences used  by  the  defendant  were  the  control- 
ling cause  of  the  separation,  the  plaintifE  may  re- 
cover from  the  defendant,  although  other  causes 
may  have  contributed  in  some  degree  to  the  re- 
suU. 

5.  Mental  anguish,  mortification,  and  iujnry  to 
the  feelings  are  a  natural  and  necessary  conse- 
qnence  of  the  alienation  and  separation,  and  a 
recovery  may  be  had  therefor  under  the  general 
allegation  of  damages  sust.iined. 

6.  In  cases  like  this,  which  involve  malice  and 
oppression,  exemplary  damages  may  be  allowed. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Atchison  Coun- 
ty; W.  T.  Bhind,  Judge. 

Action  by  Ella  D.  Nevlns  against  William 
G.  Nevlns.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  W.  &  W.  F.  Guthrie  and  Crane  & 
Woodbum  Bros.,  for  plaintiff  in  error.  O. 
D.  Walker  and  J.  L.  Berry,  for  defendant  in 
error. 

JOHNSTON,  O.  J.  On  February  13,  1901, 
after  an  acquaintance  of  five  years  and  a 
courtship  of  one  year,  Jacob  W.  Nevlns  was 
married  to  Ella  B.  Hargis.  At  that  time  he 
was  about  21  years  old,  and  her  age  was  about 
18.  Although  tliey  appeared  to  be  strongly  at- 
tached to  each  other,  and  the  marriage  gave 
promise  of  happiness,  a  separation  occiurred 
on  April  2,  1901.  Very  soon  after  the  mar- 
riage his  parents  manifested  marked  hostlll- 
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ty  toward  Ella,  and  she  charges  that  her  hus- 
band became  estranged  from  her  by  the  ac- 
tive and  persistent  efforts  of  William  C. 
Nevlns,  her  father-ln-Iaw.  She  brought  an 
action  against  him,  alleging  that  be  wrong- 
fully, maliciously,  and  for  the  puriwse  of  sep- 
arating her  from  her  husband,  enticed  and 
procured  him  to  become  alienated  In  feeling 
and  affection  for  her  by  representing  to  his 
son,  commonly  known  as  Will  Nevlns,  that 
Ella  was  unfit  for  his  wife;  that  she  was 
trifling  and  good  for  nothing;  incapable  of 
loving  him;  was  quarrelsome,  vicious,  and 
unwomanly;  that  she  was  untruthful  and  de- 
ceptive, and  that  he  should  abandon  ber,  and 
that  If  be  persisted  in  living  wltli  her  he 
would  disinherit  and  disown  him;  and  by 
means  of  these  and  other  like  misrepresenta- 
tions and  inducements  the  defendant  alienat- 
ed the  affections  of  Will  for  Ella,  and  com- 
pelled him  to  take  her  to  the  home  of  her 
parents  against  her  consent,  and  that  by  rea- 
son thereof  she  has  been  driven  from  her 
home  and  has  not  been  permitted  to  return. 
The  answer  of  the  defendant  was  a  denial 
of  the  averments  of  the  petition,  and  an  alle- 
gation that  the  separation  was  due  to  the 
fault  of  Ella  and  the  members  of  her  fomily. 
Upon  the  Issues  Joined  a  trial  was  bad,  which 
resulted  in  a  judgment  in  favor  of  the  plain- 
tiff below  for  52,500. 

One  of  the  errors  assigned  is  based  on  an 
order  permitting  the  plaintiff  to  amend  her 
petition  before  entering  upon  the  trial.  The 
amendment  consisted  In  the  interlineation  of 
words  which  it  was  averred  the  defendant 
had  stated  to  bis  son  with  a  view  of  alienat- 
ing his  affections,  to  wit,  "that  the  plaintiff 
was  and  had  been  before  her  marriage  un- 
chaste in  her  conduct  with  other  men."  An 
objection  was  made  to  the  amendment,  but 
when  it  was  allowed  no  application  for  a  con- 
tinuance or  postponement  was  made  or  sug- 
gested by  the  defendant.  It  was  enough  for 
the  plaintiff  to  have  pleaded  the  ultimate 
facts  as  to  the  alienation  of  her  husband's 
affections  by  the  defendant,  and  the  acts 
done  and  artifices  used  to  accomplish  the 
alienation  are  not  required  to  be  pleaded. 
Indeed,  these  are  largely  matters  of  evidence 
by  which  the  ultimate  facts  are  to  be  proved. 
That  being  true,  the  additional  averment  of 
another  method  by  which  the  defendant  ae- 
compllshed  his  wrongful  purpose  cannot  be 
regarded  as  prejudicial.  Nichols  v.  Nichols, 
134  Mo.  187.  35  S.  W.  577;  French  ▼,  Deane, 
19  Colo.  504,  36  Pac.  609,  24  L.  R.  A.  387; 
Williams  V.  Williams,  20  Colo.  51,-  37  Pac. 
614;  Lock  wood  v.  Lockwood,  67  Minn.  476, 
70  N.  W.  784;  Brown  v.  Klngsley,  38  Iowa, 
220;  Hodges  v.  Bales,  102  Ind.  494,  1  N.  B. 
692.  It  was  an  advantage  to  the  defendant 
to  have  a  recital  of  the  evidence  by  which 
the  facts  might  be  proved  or  from  which 
they  might  be  inferred,  and  it  would  not 
seem  that  he  regarded  the  additional  aver- 
ment as  a  disadvantage,  as  no  postponement 
of  the  trial  was  asked  for  by  him  because 
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of  belug  unprepared  to  meet  the  "hew  phase 
of  the  case.  Aside  from  these  considera- 
tions, the  matter  of  amending  pleadings  Is 
committed  largely  to  the  discretion  of  the 
court,  and,  since  there  appears  to  have  been 
no  abuse  of  discretion,  we  cannot  in  any 
view  treat  the  amendment  as  error. 

Complaint  is  made  of  rulings  on  the  admis- 
sion of  testimony.  It  was  alleged,  and  there 
was  testimony  tending  to  show,  that  the  de- 
fendant, with  a  view  of  affecting  a  separa- 
tion, had  stated  that  Ella  sent  her  sister  to 
Or.  Ckiliins  and  from  him  obtained  medicine 
to  prevent  conception.  It  was  shown  that 
defendant  had  made  statements  of  this  kind 
to  the  young  husband  in  the  presence  of  El- 
la, and,  when  she  made  a  denial,  the  defend- 
ant, with  much  profanity  and  vile  language, 
declared  repeatedly  that  the  statements  were 
true.  She  testified  that  they  were  without 
foundation,  and  introduced  Dr.  Collins,  who 
testified  that  she  had  not  obtained  such  medi- 
cine from  him.  The  testimony  tended  to 
show  the  animus  of  the  defendant,  and  to 
that  extent  was  competent  The  doctor  lived 
and  practiced  In  the  neighborhood,  and  from 
tiim  the  defendant  could  have  learned  the 
truth.  Ella  told  him  that  the  charge  was  un- 
founded, but  instead  of  inquiring  as  to  the 
fact  from  the  doctor,  who  could  have  given 
him  correct  Information,  he  recklessly  per- 
sisted in  spreading  poison  by  repeating  the 
falsehood  to  his  son  and  to  others  In  the 
neighborhood. 

There  is  objection  also  to  the  testim<my  of 
the  witness  Doyle,  who  bad  undertaken  to 
eftect  a  reconciliation  between  the  young  peo- 
ple. He  gave  the  statements  made  by  Will 
and  Ella  when  he  interceded,  and  there  is 
objection  that  these  statements  were  made  in 
the  absence  of  the  defendant  The  declara- 
tions of  the  young  husband,  although  not  a 
party  to  the  suit,  were  admissible  to  show  the 
effect  that  his  father's  wrongful  interference 
and  misrepresentations  had  upon  his  mind. 
It  was  competent  not  only  to  show  the  active 
and  persistent  efforts  of  the  defendant  to 
alienate  his  son  from  Ella,  but  it  was  also 
Iwth  proper  and  necessary  to  show  the  effect 
of  such  efforts  upon  the  son.  For  this  pur- 
pose the  testimony  was  competent  Williams 
T.  Williams,  supra. 

There  is  complaint  that  statements  made 
by  Will  to  the  same  witness,  showing  the 
state  of  his  feelings  and  a  disposition  to  try 
to  live  with  his  wife  again,  were  excluded. 
It  appears  that  the  statements  were  made 
some  time  after  the  action  was  brought  sod 
may  have  been  made  in  preparation  for  the 
trial  which  was  soon  to  occur.  The  state  of 
bis  feelings  after  the  separation  and  after 
the  bringing  of  the  action  was  not  valuable 
testimony  on  any  issue  in  the  case,  and  its 
exclusion  was  not  error.  Immediately  fol- 
lowing the  ruling,  however,  the  court  admit- 
ted testimony  showing  that  the  same  state- 
ment was  made  by  Will  to  his  wife,  and  the 
conversation  then  had  between  Will  and  Ella 


was  detailed  at  considerable  length,  so  that 
If  the  declarations  had  been  admissible  the 
ruling  would  have  been  without  prejudice. 

Testimony  as  to  the  statements  of  the  de- 
fendant to  his  son  were  properly  excluded 
within  th6  rule  of  Engon  v.  Eagon,  60  Kan. 
607,  57  Pac.  »42.  None  of  the.  other  objec- 
tions to  the  testimony  are  deemed  to  be  preju- 
dicial nor  material. 

The  charge  of  the  court,  although  attacked, 
fairly  presented  the  case  to  the  Jury.  Com- 
plaint is  made  of  the  refusal  of  several  in- 
structions, stating  that  even  though  they_ 
found  the  defendant  had  committed  acts' 
tending  to  alienate  the  'plaintiff's  husband 
from  her,  yet  she  would  not  be  entitled  to  re- 
cover If  her  own  acts  contributed  to  such 
alienation  of  affection.  It  was  not  a  fit  occa- 
sion and  place  for  introducing  the  doctrine  of 
contributory  negligence.  Of  course,  no  re- 
coveiy  could  be  had  unless  the  alienation  and 
separation  was  caused  by  the  acts  done  and 
influences  exerted  by  the  defendant  If  his 
efforts  were  the  controlling  cause,  however, 
and  without  which  no  separation  would  have 
been  had,  she  might  still  recover,  although 
otlier  causes  may  have  contributed  in  some 
degree  to  the  result  Rath  v.  Rath  (Neb.)  89 
N.  W.  612.  The  court,  however,  did  not  over- 
look these  requests,  and  in  its  charge  direct- 
ed the  Jury  that  before  the  plaintiff  could 
recover  it  must  be  found  that  the  defendant 
caused  the  separation,  that  it  was  done  in- 
tentionally and  knowingly  by  some  of  the 
causes  alleged  in  the  petition,  and  that  even 
if  he  did  cause  a  separation  it  would  not  be 
sufficient  to  warrant  a  recovery,  unless  there 
was  a  further  finding  that  he  did  so  mali- 
ciously. The  Jury  wone  also  instructed  that 
the  law  recognizes  the  right  of  the  father  to 
advise  bis  son  as  to  bis  domestic  affairs,  and 
that  he  might  so  advise  his  son  without  incur- 
ring liability  for  alienation,  if  the  advice  was 
given  in  good  faith  and  from  worthy  motives; 
that  there  would  be  no  liability  in  such  case, 
even  if  his  advice  influenced  a  separation; 
and  that  In  such  case  the  motives  of  the  de- 
fendant are  presumed  to  be  good  until  the  con- 
trary is  made  to  appear  from  the  evidence 
in  the  case.  We  find  no  reason  to  criticise 
the  Instructions  given  with  reference  to  an 
attempted  reconciliation  between  the  young 
people,  nor  as  to  the  measure  of  damages. 

It  is  said  that  the  court  erred  in  telling  the 
Jury  that  in  assessing  the  damages  they 
might  take  Into  consideration  the  mental  an- 
guish, mortification,  and  injury  to  her  feel- 
ings. It  is  contended  that  these  are  special 
damages,  which  cannot  be  recovered  under  a 
general  averment.  In  cases  of  this  charac- 
ter, as  in  seduction,  the  mental  anguish,  dis- 
grace, and  injury  to  feelings  are  a  natural 
and  necessary  consequence  of  the  alienation 
and  separation.  They  may  be  Inferred  from 
the  malicious  injury  Inflicted  by  the  defend- 
ant, and  a  recovery  had  therefor  under  the 
general  allegation  of  damage  sustained.  A 
special  averment  of  damages  arising  from 
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such  Injuries  Is  not  required.  Rice  v.  Rice, 
104  Mich.  371,  62  N.  W.  833;  19  A.  &  E. 
Encycl.  PI.  &  Prac.  411. 

The  court  also  Instructed  the  Jury  as  to  ex- 
emplary damages.  No  complaint  Is  made  of 
the  rule  laid  down  if  such  damages  may  be 
given  In  cases  of  this  Idnd,  but  it  Is  contend- 
ed tliat  such  damages  are  not  recoverable, 
because  malice,  which  furnishes  the  founda- 
tion for  such  damages,  is  a  necessary  ingredi- 
ent of  the  principal  cause  of  action,  without 
which  no  recovery  for  compensatory  damages 
ran  be  had,  and  that  to  allow  both  compensa- 
'  tory  and  punitive  damages  based  on  malice 
tvoold  in  efCect  be  double  damages  for  a  sin- 
gle cause.  There  is  no  duplication  of  dam- 
ages, nor  any  double  allowance  for  the  same 
cause.  The  fact  that  the  wrong  for  which 
'the  action  was  brought  is ' essentially  mali- 
cious does  not  change  the  rule  of  damages. 
A  party  Is  entitled  to  full  compensation  for 
actual  losses  resulting  from  a  willful  and  ma- 
licious wrong,  but  exemplary  damages  are 
allowed  -  upon  a  wholly  different  principle. 
Hiich  damages  rest  upon  the  right -to  punish 
a  wrongdoer,  and  not  on  the  right  of  an  in- 
dividual to  compensation  for  wrongs  done  to 
him.  "They  are  not  given  upon  any  theory 
that  the  plalntiCC  has  any  Just  right  to  re- 
cover them,  but  are  given  only  upon  the  the- 
ory that  the  defendant  deserves  punishment 
for  his  wrongful  acts,  and  that  it  Is  proper 
for  the  public  to  Impose  them  upon  the  de- 
fendant as  punishment  for  such  wrongful 
acts  in  the  proper  action  brought  by  the 
plaintiff  for  the  recovery  of  the  real  and  ac- 
tual damages  suffered  by  him."  Scbippel  r. 
Norton,  38  Kan.  567,  16  Pac.  804.  In  this 
case,  taking  tlie  testimony  which  was  accept- 
ed by  the  Jur  there  was  more  than  malice 
Involved  in  the  action  of  the  defendant  His 
conduct  was  wanton,  blgh-handed,  and  op- 
pressive, and  it  is  well  established  by  a  long 
line  of  decisions  in  this  state  that,  wherever 
the  elements  of  fraud,  malice,  gross  negli- 
gence, or  oppression  mingle  in  the  contro- 
versy, the  law  allows  exemplary  damages. 
Cady  V.  Case,  45  Kan.  733,  26  Pac.  448,  and 
cases  cited. 

To  sustain  the  verdict,  it  is  unnecessary  to 
attemf»t  a  detailed  statement  of  the  acts  of 
the  defendant.  It  is  sufficiently  shown  that 
he  had  and  exercised  a  dominating  Influence 
over  his  son,  and  that  be  had  determined  to 
effect  a  separation  of  the  young  people,  with 
or  without  Justification.  The  son  hesitated 
in  believing  the  imputations  made  by  his  fa- 
ther against  the  conduct  and  character  of  bis 
wife,  sometimes  protesting  and  sometimes 
crying,  but  he  appeared  to  lack  the  manliness 
and  courage  to  resent  them  or  to  protect  her. 
He  weakly  yielded  to  the  aggressive  conduct 
of  his  father,  who  compelled  him  to  put  his 
young  wife  In  a  wagon  and  take  ber  to  her 
-parents,  and  to  be  sure  that  there  was  no 
change  of  purpose  or  turning  back  he  accom- 
panied them,  ordered  her  out  of  the  wagon 
at  her  mother's  home,  and  In  a  cruel  and 


abusive  manner  charged  that  she  had  been 
guilty  of  gross  wrongs  and  offenses.  It  is 
but  fair  to  the  defendant  to  say  that  he  de- 
nied many  of  the  tilings  attributed  to  him. 
but  the  testimony  of  the  plaintiff  below  was 
accepted  by  the  Jury,  and  is  sufficient  to  sup- 
port the  verdict  From  the  testimony  Ella 
appeared  to  be  very  much  attached  to  her 
husband,  and  there  was  no  attempt  to  prove 
her  guilty  of  any  of  the  things  with  which 
her  father-in-law  had  charged  her.  Nothing 
In  the  affidavits  presented  for  the  purpose  of 
obtaining  a  new  trial  warrant  the  setting 
aside  of  the  verdict,  nor  do  we  find  any  error 
which  would  Justify  a  reversal. 

The  Judgment  of  the  district  court  will 
therefore  be  affirmed.  All  the  Justices  con- 
curring. 


(68  KaD.  B3S) 
LA  RUE  V.  KANSAS  MUT.  LIFE  INS.  CO. 
(Supreme  Court  of  Kansas.     Feb.  6,  1904.) 

LIFE   INSUKANCE— MILITARY   SERVICBi— EXTRA 
PREMIUM— JUDICIAL  NOTICE. 

1.  A  .  policy  of  life  insurance  provided  that 
the  insured  might  serve  in  the  military  service 
of  the  United  States  in  time  of  war  by  giving 
the  insiiriinee  company  notice  and  paying  an 
extra  premium  for  the  war  hazard;  otherwise, 
in  case  of  death  the  company  should  be  liable 
for  the  reserve  on  the  policy  only.  The  insured 
enlisted  in  the  service  of  the  United  States,  and 
was  killed  on  the  island  of  Mindanao,  one  of 
the  Philippines,  in  May,  1900.  No  extra  pre- 
mium was  paid.  Held,  that  the  company  was 
not  liable  for  more  than  the  reserve  on  the 
policy. 

2.  Courts  of  this  country  take  judicial  notice 
that  under  the  treaty  of  Paris  betweeu  the 
United  States  and  the  kingdom  of  Spain,  sign- 
ed December  10,  1898,  the  Philippine  Islands 
became  a  part  of  our  territory,  and  that  after 
that  time  the  inhabitants  of  those  islands  were 
in  a  state  of  insurrection  against  the  govern- 
ment. Judicial  notice  is  taken  also  of  the  fact 
that  in  1002  the  insurrection  had  not  ended  in 
the  Island  of  Mindanao. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Coffey  County; 
Dennis  Madden,  Judge. 

Action  by  Vashti  La  Rue  against  the  Kan- 
sas Mutual  Life  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

Joe  Rolston  and  C.  B.  Graves,  for  plaintiff 
In  error.  Theo.  K.  Long,  Henry  W.  Price, 
and  Herrlck  &  Allen,  for  defendant  in  err<»'. 

SMITH,  J.  Edward  La  Rue,  eon  of  the 
plaintiff  in  error,  was  Insured  in  the  sum  of 
$1,000  by  the  Kansas  Mutual  Life  Insurance 
Company  under  a  policy  which  contained  the 
following  condition:  "Military  or  Naval  Serv- 
ice.—The  insured  under  this  policy  Is  permit- 
ted to  serve  in  the  militia  or  in  the  military 
or  naval  force  of  the  United  States  In  thne  of 
peace  without  prejudice  to  his  policy;  and  he 
may  so  serve  in  time  of  war  by  giving  the 
Company  notice  in  writing,  and  payiug  an 
extra  premium  therefor,  not  to  exceed  three 
per  cent  per  annum  upon  the  amount  hi- 
Bui-ed.    But  should  such  notice  not  be  glvea 
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and  the  extra  premium  for  war  hazard  not  be 
paid  at  tbe  time  the.  risk  is  incurred,  the 
Company  will  be  liable  for  the  reserve  only 
on  this  policy,  computed  tfccordlug  to  the 
actuary's  table  of  mortality  and  four  per 
cent  interest."  In  September,  1809.  the  policy 
being  in  force,  he  enlisted  In  the  volunteer 
service  of  the  United  States,  and  went  with 
bis  regiment  to  the  Philippine  Islands.  No 
extra  premium  was  paid  coi  the  policy.  In 
May,  1900,  he  was  killed  at  the  village  of 
Loculan  in  the  Island  of  Mindanao  by  a  blow 
from  a  weapon  known  as  a  "bolo"  in  the 
hands  of  an  Insurrecto.  Such  facts  appeared 
in  the  proofs  of  death  given  to  the  company. 
This  was  an  acticm  by  the  mother  of  the  de- 
ceased, and  beneficiary  under  the  policy,  to 
recover  the  full  amount  of  the  insurance. 
She  was  defeated  in  the  trial  court. 

Plaintiff  below  offered  to  prove  that  Locu- 
lan, the  place  where  the  assured  was  killed, 
was  In  a  region  where  there  was  no  armed 
resistance  against  the  forces  of  the  United 
States;  that  the  insured,  with  his  company, 
was  sent  there  from  the  island  of  Luzon  after 
a  period  of  active  service  for  the  purpose  of 
having  an  c^portunity  to  rest;  that  the  sol- 
diers stood  guard  with  empty  gtms;  that 
prior  to  the  death  of  the  insured  there  was  no 
disturbance  of  any  kind  on  that  island  or  at 
,  that  place.  The  offer  of  this  proof  was  re- 
jected on  the  ground  that  the  court  took  judi- 
cial notice  that  the  Inhabitants  of  the  island 
of  Mindanao  were  at  the  time  in  a  state  of 
insurrection  against  the  sovereignty  of  the 
United  States  government. 

The  argument  of  counsel  for  plaintiff  in  er- 
ror is  that  the  condition  requiring  notice  to 
the  company  and  payment  of  an  extra  pre- 
mium by  a  policy  holder  serving  In  the  mili- 
tary forces  in  time  of  war  was  to  enable  the 
company  to  protect  Itself  against  the  extra 
hazard  to  life  resultant  on  increased  danger 
to  which  the  insured  might  be  subject  when 
engaged  in  actual  warfare.  This  contention 
is  Illustrated  by  counsel  In  supposing  that  the 
deceased  had  lost  his  life  at  Ft.  Riley,  in  this 
state,  after  enlistment,  and  while  bis  regi- 
ment was  awaiting  orders  to  move  to  the 
Philippine  Islands.  In  such  case,  it  is  urged, 
the  fact  that  the  United  States  might  have 
been  engaged  in  war  when  the  insured  died 
would  not  be  deemed  material.  Whatever 
the  rights  of  the  plaintiff  In  error  might  have 
been  in  the  hjTJOthetical  case  assumed  by 
counsel.  It  Is  unnecessary  to  discuss. 

We  judicially  know  that  under  the  treaty 
of  Paris  between  the  United  States  and  the 
kingdom  of  Spain,  signed  December  10,  1898, 
the  Philippine  Jslands  became  a  part  of  the 
territory  of  the  United  States,  and  that  after 
that  time  the  Inhabitants  of  tbose  islands 
were  in  a  state  of  Insurrection  against  our 
government.  The  existence  of  war  Is  a  polit- 
ical question,  and  not  judicial.  Courts  take 
notice  without  proof  of  the  acts  of  the  differ- 
»nt  political  departments  of  the  government. 


See  Philips  v.  Hatch,  1  Dill.  571,  Fed.  Cas. 
No.  11,094. 

In  passing  on  a  claim  of  Lieut.  Stickle  for 
property  lost  en  route  from  West  Point  to 
Manilla,  the  war  department.  In  December, 
1901,  through  Secretary  Root,  announced: 
"The  insurrection  in  the  Philippines  against 
the  sovereignty  of  the  United  States  and  the 
authority  of  the  government  of  the  Philip- 
pine islands  is  of  such  character  and  extent 
as  requires  the  United  States  to  prosecute 
Its  rights  by  military  force,  and  therefore  cre- 
ates the  condition  of  war  In  said  archipela- 
go." This  expression,  however,  was  made  at 
a  date  subsequent  to  the  death  of  La  Rue. 

On  July  4,  1902,  the  President  issued  a 
proclamation  of  amnesty  as  follows:  "Where- 
as, the  insurrection  against  the  authority  and 
sovereignty  of  the  United  States  is  now  in 
hand,  and  peace  has  been  established  in  all 
parts  of  the  archipelago,  except  In  the  coun- 
try inhabited  by  the  Moro  tribes,  to  whlch- 
thls  proclamation  does  not  apply;  and,  where- 
as, during  the  course  of  the  insurrection 
against  the  kingdom  of  Spain  and  against  the 
government  of  the  United  States  those  en- 
gaged therein,  or  tbose  In  sympathy  with  or 
abetting  them,  committed  many  acts  In  vio- 
lation of  the  laws  of  civilized  warfare,  but  It 
is  believed  that  such  acts  were  genertiUy 
committed  In  Ignorance  of  those  laws  and 
under  orders  Issued  by  the  dvU  or  military 
insurrectionary  leaders:  Now,  therefore,  be 
It  known,  that  I,  Theodore  Roosevelt,  Presi- 
dent of  the  United  States  by  virtue  of  the 
authority  and  power  vested  In  me  by  the 
Constitution,  do  hereby  proclaim  and  declare, 
without  reservation  or  condition  except  as 
hereinafter  provided,  a  full  and  complete 
pardon  and  amnesty  to  all  persons  In  the 
Philippine  Archipelago  who  have  participated 
in  the  insurrection  aforesaid."  The  Moro 
tribes  -mentioned  in  the  preamble  of  the  proc- 
lamation inhabit  the  island  of  Mindanao 
where  the  Insured  was  killed.  The  existence 
of  an  insurrection  there  was  in  this  form 
expressly  recognized  by  the  government. 

It  being  established  that  an  insurrection  ex- 
isted in  1901  and  1902,  the  question  still  re- 
mains whether  courts  will  take  knowledge 
of  such  Insurrection  at  a  prior  date  In  the 
absence  of  a  formal  declaration  of  war.  In 
Prize  Cases,  2  Black,  035,  (JCG-GCS,  17  L.  Ed. 
459,  the  Supreme  Court  of  the  United  States 
has  said:  "Insurrection  against  a  government 
may  or  may  not  culminate  in  an  organized 
rebellion,  but  a  civil  war  always  begins  by 
insurrection  against  the  lawful  authority  of 
the  government.  A  civil  war  is  never  sol- 
emnly declared;  It  becomes  such  by  its  acci- 
dents—the number,  power,  and  organization 
of  the  persons  who  originate  and  carry  It  on. 
When  the  party  In  rebellion  occupy  and  hold 
In  a  hostile  manner  a  certain  portion  of  terri- 
tory, have  declared  their  independence,  have 
cast  off  their  allegiance,  have  organized  arm- 
ies, have  commenced  hostilities  against  their 
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foiiner  Boverelgn,  the  world  acknowledges 
them  as  belligerents,  and  the  contest  a  war. 
They  claim  to  be  in  arms  to  establish  their  lib- 
erty and  Independence  In  order  to  become  a 
Bovereiftn  state,  while  the  sovereign  party 
treats  them  as  insurgents  and  rebels  who  owe 
allegiance,  and  who  should  be  punished  with 
death  for  their  treason.  ♦  •  •  As  a  civil 
war  Is  never  publicly  proclaimed,  eo  nomine, 
against  insurgents,  its  actual  existence  la  a 
fact  lu  our  domestic  history  which  the  court  is 
bound  to  notice  and  to  know.  The  test  of  its 
existence,  as  found  In  the  writings  of  the  sages 
of  the  common  law,  may  be  thus  summarily 
stated:  'When  the  regular  course  of  justice 
is  interrupted  by  revolt,  rebellion,  or  insur- 
rection, so  that  the  courts  of  Justice  cannot 
be  kept  open,  civil  war  exists,  and  hostilities 
may  be  prosecuted  on  the  same  footing  as 
If  those  opposing  the  government  were  for- 
eign enemies  Invading  the  land.*  " 

The  hostile  opposition  which  continued  in 
the  Philippine  Islands  after  the  treaty  of 
Paris  was  in  tha  nature  of  a  civil  war,  which, 
as  stated  in  the  above  opinion,  begins  by  in- 
surrection, and  courts  take  judicial  notice  of 
it  as  a  fact  In  history.  In  City  of  Topeka  v. 
Gillett.  32  Kan.  431,  437,  4  Pac.  800,  Mr.  Jus- 
tice Valentine,  speaking  for  the  court  on  the 
RubJIpct  of  Judicial  notice,  says: 

"Courts  may  take"  judicial  notice  of  the 
census  returns,  of  the  general  history  of  the 
coimtry,  of  what  the  members  of  the  Legisla- 
ture ought  to  know  when  passing  the  statute 
which  the  courts  are  called  upon  to  construe, 
and.  Indeed,  of  what  all  well-informed  per- 
sons ought  to  know."  Every  well-Informed 
person  knows  the  history  of  the  late  war  with 
Spain  and  its  results.  The  accession  of  for- 
eign territory  Is  a  part  of  the  world's  history. 
The  existence  of  an  insurrection  In  the  newly 
acquired  Islands,  which  continued  against  the 
authority  of  the  United  States  after  thjt  ter- 
ritory had  been  obtained  from  Spain,  Is  an 
event  In  our  national  career  which  every 
schoolboy  knows.  Courts  would  stultify 
themselves  by  requiring  proof  of  such  public 
matters,  concerning  which  judges  are  In- 
formed In  common  with  all  other  persons 
who  read. 

Knowing  judicially  that  there  was  a  state 
of  war  against  the  authority  of  this  nation 
In  the  Philippine  Islands  immediately  after 
they  were  acquired  from  Spain  In  1898,  we 
also  know  by  recitals  in  the  President's  proc- 
lamation that  the  insurrection  had  not  ended 
In  1902.  so  far  as  the  Island  of  Mindanao  was 
concerned.  While  stationed  on  this  Island, 
the  command  to  which  La  Rue  was  attached 
was  in  a  country  whose  Inhabitants  were  In  a 
state  of  hostility  to  the  national  authority 
which  he  was  enlisted  to  defend.  The  war- 
like spirit  of  these  Inhabitants  increased  the 
peril  of  a  soldier,  active  or  at  rest,  within 
that  territory,  in  the  service  of  a  country  to 
which  such  insurgents  disclaimed  allegiance. 

The  judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concurring. 


•    (68  Kan.  5U> 
BUTLER  «t  ^t  ▼.  SCOTT. 

(Supreme  Court  of  Kansas.     Feb.  6,  1904.) 

KRROH^-SERVINO   CASB-JUDOB-BXPIRATION 
OF  TEHIM. 

1.  When  the  term  of  office  of  the  trial  Judge 
expires  before  the  time  set  tor  serving  a  case 
and  suggesting  amendments,  no  time  being  oth- 
erwise fixed  within  wlilch  it  is  to  be  settled.  Ju- 
risdiction to  settle  the  case  is  preserved,  but 
only  until  the  expiration  of  the  time  for  suggest- 
ing amendments. 

(Syllabus  by  the  Court) 

Error  from  District  Court;  Rawlins  County; 
John  R.  Hamilton,  Judge. 

Action  by  Charley  E.  Scott  against  Calvin 
A.  Butler  and  others.  Judgment  for  plain- 
tiff.   Defendants  bring  error.    Dismissed. 

J.  P.  Noble,  for  plaintiffs  In  error.  Demp- 
ster Scott  (John  E.  Hessln,  of  counsel),  for 
defendant  In  error. 


MASON,  J.  In  this  case  the  only  question 
necessary  to  be  determined  arises  upon  a 
motion  of  defendant  In  error  to  dismiss  the 
proceedings  on  the  ground  that  the  case  made 
is  a  nullity  because  settled  by  the  trial  judge 
after  he  had  lost  jurisdiction.  The  Judgment 
complained  of  was  rendered  November  28, 
1902,  when  defendants  (the  losing  parties) 
were  given  until  February  1,  1903,  to  make 
and  serve  a  case,  phiintifl  being  allowed  10 
days  thereafter  to  suggest  amendments.  It 
was  also  ordered  that  the  case  was  to  be 
settled  on  five  days'  notice,  but  further  than 
this  no  time  was  fixed  within  which  the  case 
was  to  be  signed  and  settled.  The  term  of 
the  trial  Judge  expired  January  12,  1903. 
The  case  was  served  January  22d,  and  settled 
and  signed  by  the  ex-judge  February  16tb, 
atter  a  five  days'  notice  had  been  glvea 
Under  substantially  similar  circumstances 
dismissals  have  been  ordered  in  Insurance 
Co.  V.  Nichols,  6  Kan.  App.  923,  50  Pac.  940, 
affirmed  GO  Kan.  856,  55  Pac.  1101,  and  In 
Mowery  v.  Wilson  State  Bank,  67  Kan.  — , 
72  Pac.  639,  and  perhaps  in  other  cases  not 
reported,  upon  the  assumption  that  they  were 
within  the  rule  declared  in  Railway  Co.  v. 
Wright,  53  Kan.  272,  36  Pac.  331.  There  to 
this  difference,  however,  between  that  case 
and  this:  In  each  the  term  of  office  of  the 
trial  Judge  expired  while  no  time  was  fixed 
for  settling  the  case,  but  there  it  expired 
after  the  time  fixed  for  serving  the  case  and 
suggesting  amendments,  while  here  it  ex- 
pired before  the  time  fixed  for  serving  the 
case.  The  statute  reads  (Civ.  Code,  S  649): 
"In  all  cases  heretofore  or  hereafter  tried, 
when  the  term  of  office  of  the  trial  judge 
shall  have  expired,  or  may  hJireafter  expire 
before  the  time  fixed  for  making  or  settling 
and  slguing  a  case,,  it  shall  be  his  duty  to 
certify,  sign,  or  settle  the  case  In  all  respects 
as  if  his  term  had  not  expired." 
In  Railway  Co.  v.  Wright,  I't  was  said: 
"The  only  contingency  which  warrants  an 
ex-Judge  in  settling  and  signing  a  case  Is  that 
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at  tbe  expiration  of  bis  term  the  time  was 
actually  fixed  for  making  or  settling  and 
signing  the  case."  The  making  of  a  case  is 
an  act  entirely  distinct  from  the  settlement 
and  signing.  "The  making  and  serving  of  a 
case  are  the  acts  of  the  plaintiff  In  error." 
Railway  Co.  t.  Ft  Scott,  15  Kan.  435,  477. 
"While  In  one  sense  the  making  and  serving 
of  a  case  may  be  more  than  a  single  act, 
yet  In  practice  the  preparation  and  delivery 
of  a  case  to  the  opposite  party  Is  frequently 
spoken  of  by  both  lawyers  and  Judges  as  tbe 
making  of  a  case.  In  section  549  of  the  Code 
(Gen.  St  1897,  c.  95,  f  590;  Gen.  St  1899, 
S  4843),  after  providing  for  the  making  and 
service  of  the  case  and  the  suggestion  of 
amendments.  It  is  provided  that  the  case, 
Hvhen  so  made,'  shall  be  settled,  certified,  and 
signed  by  the  Judge,  making  no  mention  of 
the  service  of  the  case.  The  words  'so  made' 
evidently  include  all  the  preliminary  steps  to 
the  presentation,  of  the  case  to  the  Judge  for 
settlenfent"  Railway  Co.  v.  Guild,  61  Kan. 
213,  59  Pac.  283. 

Having  In  view  this  distinction  between 
the  making  and  the  settling  of  the  case,  tbe 
Supreme  Court  of  Oklahoma  has  held  in 
Barnes  v.  Lynch,  9  Okl.  11,  59  Pac.  995,  that 
when  the  term  of  office  of  the  trial  Judge 
expires  before  the  time  fixed  for  making  a 
case,  no  time  having  been  designated  for  its 
settlement,  be  may  sign  and  settle  it  after 
tbe  time  limited  for  service  and  suggestion 
of  amendments.  In  the  opinion  it  is  said:' 
"As  we  construe  the  provisions  of  section  567 
of  the  Code  (section  549,  Civ.  Code  Kan.) 
that  section  means  that  If  the  term  of  the 
trial  Judge  shall  expire  before  the  expiration 
of  the  time  fixed  for  making  a  case,  he  may 
settle  and  sign  such  case;  or,  if  his  term  of 
office  shall  expire  during  the  time  fixed  for 
settling  and  signing  the  case,  be  may  settle 
and  sign  the  same  thereafter.  In  other  words, 
there  are  two  contingencies  under  which  he 
'  may  have  authority  to  complete  the  work  of 
perfecting  tbe  case  for  appeal,  viz.,  if  his 
term  of  office  expires  during  the  time  fixed 
for  making  and  >  serving  the  case,  or  if  bis 
term  shall  expire  thereafter  during  the  time 
fixed  for  its  settling  and  signing;  but  if  his 
term  of  office  does  not  expire  during  the  time 
fixed  for  making  and  serving  the  case,  and 
no  time  has  been  fixed  for  settling  and  sign- 
ing befM-e  his  term  expires,  then  he  cannot 
settle  and  sign  tbe  case." 

So  far  as  the  language  quoted  Is  concerned, 
we  tblnk  the  interpretation  of  the  statute  is 
correct.  The  Jurisdiction  of  the  trial  Judge 
to  settle  the  case  Is  preserved  in  eltlier  of 
two  contingencies,  namely:  First,  when  his 
term  of  office  expires  before  the  time  fixed 
for  making  a  case;  second,  when  bis  term 
of  office  expires  before  the  time  fixed  for 
settling  and  signing  a  case.  But  the  Okla- 
homa court  further  holds  that  in  the  first  of 
these  contingencies  the  case  may  be  settled 
76P,-8a 


at  any  time  within  a  year  after  the  date  of 
tbe  Judgment  or  order  sought  to  be  reviewed. 
This  construction  may  seem  to  follow  nat- 
urally from  a  literal  reading  of  the  words 
authorizing  the  trial  Judge  to  settle  the  case 
under  such  circumstances  "in  all  respects  as 
if  his  term  had  not  expired,"  but  does  not 
accord  with  the  spirit  and  purpose  of  the 
statute.  The  object  of  the  provision  in  ques- 
tion is  to  preserve  the  Jurisdiction  of  tbe 
trial  Judge  after  his  term  has  expired,  not 
for  an  indefinite  time,  but  only  during  a  fixed 
and  certain  period.  If,  when  his  term  ex- 
pires, a  time  has  been  fixed  witbln  which 
the  case  is  to  be  settled,  that  is  the  limit  of 
bis  Jurisdiction;  he  may  settle  the  case  with- 
in that  time,  but  not  later  (unless  in  vhrtue 
of  an  extension,  as  to  which  no  question  is 
here  involved).  So  If,  when  his  term  expires, 
a  time  has  been  been  fixed  within  which  the 
case  is  to  be  made,  that  time  (including  that 
given  for  suggesting  amendments)  is  the  lim- 
it of  his  Jurisdiction;  be  may  settle  the  case 
within  that  time,  but  not  later.  "If  no  time 
Is  fixed  by  the  order  of  the  court  for  settling 
and  signing  the  case,  the  time  fixed  for  mak- 
ing the  case  must  control."  Railway  Co.  v. 
Corser,  31  Kan.  705,  3  Pac.  669.  "Where 
there  is  no  order  fixing  tbe  time  for  present- 
ing tbe  case  for  settlement  and  only  the 
simple  order  giving  an  extension  of  time  for 
making  and  serving  a  case,  the  case  is  duly 
settled  and  signed,  if  settled  and  signed  with- 
in three  days  after  the  time  fixed  for  making 
and  serving  a  case."  Railway  Co.  v.  Ft. 
Scott,  15  Kan.  435,  478.  See  Thurber  v.  Ry- 
an, 12  Kan.  455.  If  this  case  had  been  set- 
tled within  the  time  limited  for  the  sugges- 
tion of  amendments,  it  would  have  been  val- 
id, but,  having  been  settled  later  than  that  it 
Is  void.  This  conclusion  Is  in  harmony 'with 
the  rulings  heretofore  made.  It  has  perhaps 
been  said  that  Jurisdiction  was  lost  whenever 
the  twm  of  office  of  the  trial  Judge  expired 
whUe  no  time  bad  been  fixed  for  settling  tbe 
case,  whereas  a  complete  statement  of  the 
rule  shonid  cover  the  contingency  of  the  term 
expiring  before  the  time  fixed  for  making 
tbe  case.  But  these  expressions  are  not  mis- 
leading if  considered  in  connection  with  the 
facts  to  which  they  are  applied.  In  cases 
tried  before  a  Judge  pro  tern,  it  is  obvious 
that  the  contingency  referred  to  cannot  arise. 
Tbe  term  of  office  of  the  trial  Judge  Is  co- 
extensive with  tbe  time  allowed  for  suggest- 
ing amendments,  and  therefore  cannot  ex- 
pire before  the  time  fixed  for  making  the 
case;  so  that  the  rule  as  stated  applies  in 
such  cases  without  qualification.  See  Rail- 
way Co.  V.  Preston,  63  Kan.  819,  66  Pac.  1050. 

It  may  be  added  that  an  examination  of 
tbe  record  discloses  no  error,  and  if  the  mat- 
ter were  properly  before  us  the  Judgment 
would  be  affirmed. 

The  proceedings  in  case  are  (ligmii^MMl.  All 
the  Justices  concurring. 
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PROVIDBNT  LOAN  TRUST  CO.  T.  McIN- 
TOSU  et  al. 

(Supreme  Court  ot  Kauaas.     Feb.  6,  1901.) 

FRAUD— RELIEF— LACHES— FALSE      REPRESEN- 
TATIONS—VENDOR AND  PURCHASER— CON- 
TRACT—KESCISSION—NEW  TRIAL. 

1.  Relief  on  the  grouud  of  fraud  will  not  be 
granted  to  one  who  does  not  seek  it  promptly 
after  discovery  of  the  fraud,  and  who,  with 
knowledge  of  the  fraud,  retains  the  fruits  of 
the  transaction  it  induced. 

2.  Relief  will  not  be  granted  on  account  of 
false  lepresentations  not  shown  to  have  been 
relied  upon  as  an  inducement  to  conduct  re- 
suluug  in  injury. 

3.  A  man  having  an  interest  in  land,  and  hav- 
ing such  control  of  its  title  that  he  may  require 
a  conveyance  of  it,  may  rightfully  make  a  con- 
tract in  his  own  name  to  convey  it  by  a  war- 
ranty deed,  without  disclosing  the  actual  state 
of  the  title  to  the  purchaser. 

4.  Money  paid  upon  a  contract  induced  by 
fraud  cannot  be  recovered  unless  the  contract 
may  be  rescinded;  and  a  rescission  will  not  be 
decreed  to  one  who  was  himself  in,  default  at 
the  time  of  the  dereliction  of  which  he  com- 
plains. 

5.  A  party  accepting  all  the  issues  tendered  by 
the  petition,  and  defeuding  the  case  at  the  trial 
against  all  the  theories  presented,  will  not  be 
granted  a  new  trial  because  such  theoMes  are  in- 
consistent with  each  other. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Geary  County; 
O.  L.  Moore,  Judge. 

Action  by  Gordon  Melutosh  and  others 
against  the  Provident  Loan  Trust  Company. 
Judgment  for  plaintiffs.  Defendant  brings 
error.    Reversed. 

Humphrey  &  Humphrey,  for  plaintiff  in 
error.  Taylor  &  Brown  and  Roark  &  Roark, 
for  defendants  in  error. 


BCRCH,  J.  The  plaintiffs  brought  an  ac- 
tion to  recover  from  the  defendant,  the  Prov- 
ident Loan  Trust  Company,  money  they  had 
paid^  to  it  under  a  contract  for  the  purchase 
of  real  estate.  They  founded  their  action 
upon  fraud  in  the  formation  of  the  contract 
and  subsequent  acts  of  the  defendant  where- 
by it  voluntarily  deprived  Itself  of  the  pow- 
er  to  convey  to  them  the  land.  The  defense 
•was  that  the  contract  was  free  from  fraud 
in  its  Inception,  and  that  the  defendant  was 
ready,  able,  and  willing  to  perform,  but  that 
the  plaintiffs  were  in  default.  And  the  an- 
swer alleged  that,  if  plaintiffs  ever  bad  any 
cause  of  action,  It  was  barred  by  the  statute 
of  limitations.  The  plaintiffs  prayed  for 
damages,  while  the  defendant  prayed  for  the 
balance  due  upon  the  contract  and  for  a 
decree  of  forfeiture  if  it  be  not  perfonned 
within  a  time  to  be  fixed  by  the  court.  Up- 
on the  trial  the  court,  upon  request,  made 
findings  of  fact  and  conclusions  of  law,  and 
rendered  judgment  for  the  plaintiffs.  The 
defendant  prosecutes  error  in  this  court. 

Such  of  the  findings  of  the  court  as  are 
necessary  to  a  decision  of  the  case,  briefly 
summarized,    disclose    the    following    facts: 


f  t.  See  Fraud,  vol.  23,  Cent.  Dig.  {{  17,  24. 


Prior  to  1893  Henrietta  M.  Shaw,  of  Coopera- 
town,  N.  Y.,  held  a  mortgage  on  the  land  in 
controversy,  which  was  foreclosed,  and  the 
property  bid  in  by  the  defendant.  In  No- 
vember, 1893,  the  defendant  conveyed  the 
land  to  Henrietta  M.  Shaw  by  warranty 
deed,  but  took  from  her  a  contract  whereby 
the  company  took  charge  ot  the  land  for  a 
year,  to  rent,  if  possible,  and  to  sell  aa  soon 
as  might  be,  and  apply  the  proceeds  to  the 
payment  of  taxes  and  insurance  and  the  prin- 
cipal and  Interest  of  Henrietta  M.  Shaw's 
mortgage  debt:  any  surplus  to  be  retained 
by  the  defendant  in  payment  of  what  was 
termed  its  "equity"  and  "services."  This 
contract  was  not  recorded,  and  plaintiffs  had 
no  knowledge  of  it  until  It  was  pleaded.  On 
August  16,  1894,  the  plaintiffs  purchased  the 
land,  paying  part  of  the  purchase  money  in 
cash,  and  agreeing  to  pay  the  balance  in  in- 
stallments, and  executed  the  contract  In  suit 
as  evidence  of  the  terms  and  condiyons  of 
sale.  The  only  reference  to  the  ownership 
of  the  land  or  the  source  or  character  of  title 
to  be  conveyed  which  the  contract  contained 
was  in  the  words:  "The  said  party  of  the 
first  part  hereby  agrees  to  sell  and  by  war- 
ranty deed  to  convey  to  the  said  parties  of 
the  second  part,  the  following  described  prop- 
erty, to  wit."  By  the  language  of  the  con- 
tract time  was  made  of  the  essence  of  its 
terms,  and  forfeiture  was  made  the  penalty 
for  a  default  After  the  execution  of  the 
contract  plaintiffs  placed  the  land  in  the 
hands  of  the  defendant  to  rent  and  the  land 
was  rented  for  three  years,  beginning  Sep- 
tember, 1894,  at  an  average  rental  of  $150 
per  annum,  which  rents  were  credited  on 
plaintiffs'  account  for  the  purchase  of  the 
land  and  used  for  the  payment  of  taxes. 
During  these  three  years  plaintiffs  made  ad- 
ditional payments.on  the  contract  from  their 
own  funds,  amounting  altogether  to  ?341. 
In  a  letter  of  January  21,  1807,  the  defendant 
rendered  a  statement,  and  made  a  report  of 
the  rents  for  the  year  1896.  On  February 
7,  1898,  an  agent  of  the  plaintiffs  wrote  the 
president  of  the  defendant  Company  a  letter, 
containing  the  following  language:  "Your 
favor  of  the  26th  ult  duly  received.  You 
speak  of  rent  ot  Mcintosh  farm  for  1897, 
$110.00.  Mr.  Mcintosh  understood  the  farm 
was  rented  at  same  price  as  for  the  year 
1806,  viz.  $150.00.  In  the  year,  $100.00  was 
paid  cash  and  $50.00  allowed  for  a  well. 
•  •  •  In  your  letter  of  January  27th,  1897 
(to  Daniel  Evans),  you  say,  'We  certainly  do 
not  want  Mr.  Mcintosh  to  lose  on-  this  in- 
vestment,' etc.,  and  you  say  this  in  connec- 
tion with  the  $400.00  proposition.  Now  as 
but  a  year  has  elapsed  during  which  time 
you  have  had  the  $110  rent  to  apply  on  the 
interest  and  taxes,  and  you  double  the 
amount  now  exacted  to  $800,  I  think  you 
have  made  a  mistake  or  else  you  are  ready 
to  see  Mr.  Mcintosh  lose  on  the  investment 
Will  you  please  advise  me  and  oblige."  On 
February  2,  1897,  an  agent  of  plaintiffs  wrote 
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the  president  of  the  defendant  company,  ac- 
knowledging that  there  was  then  due  defend- 
ant on  the  contract  and  growing  out  of  it 
$329.29,  and  suggesting  a  compromise  plan 
for  carrying  out  the  contract  as  to  a  part 
of  the  land.  Portions  of  the  letter  of  Feb-' 
ruary  7,  1898,  confessed  inability  to  carry 
out  the  contract,  and  offered  a  plan  where- 
by the  plaintiffs  might  obtain  title  to  80 
acres  of  the  land.  In  March,  1898,  the  de- 
fendant made  a  settlement  with  Henrietta 
M.  Shaw,  releasing  any  claim  it  had  upon 
the  land  In  controversy.  On  March  12,  1898, 
Henrietta  M.  Shaw  conveyed  the  land  by 
warranty  deed  to  George  C.  Eaton,  which 
deed  was  recorded  March  5,  1899.  Before 
the  commencement  of  ^ult  one  80  acres  of 
the  land  had  been  conveyed  by  Eaton  to  Hen- 
ry Licbtenhan,  and  the  other  80  acres  of  it 
to  Alice  M.  Nlckells,  who  had  mortgaged  her 
portion  for  $500.  Suit  was  commeuced  June 
25,  1900.  Plaintiffs  purchased  the  land  after 
a  representation  by  an  ofHcer  of  the  defend- 
ant company  that  the  rental  value  of  the  land 
was  $500  per  year.  This  representation  was 
false,  and  was  known  to  be  so  by  the  party 
making  It  Plaintiffs  were  ignorant  of  its 
falsity,  relied  upon  its  truthfulness,  and  were 
induced  by  It  to  make  the  purchase. 

Concerning  the  allegations  respecting  the 
state  of  the  title  to  the  land  the  court  found 
as  follows:  "At  the  time  he  made  the  con- 
tract, Mcintosh  believed  that  the  land  he 
was  buying  was  the  property  of  the  Provi- 
dent Loan  Trust  Company,  and  at  all  times 
prior  to  February  25,  1898,  he  still  believed 
the  property  was  the  property  of  the  Provi- 
dent Loan  Trust  Company.  From  the  terms 
and  averments  and  covenants  of  the  contract 
the  plaintiff  had  reason  to  and  did  believe  that 
at  the  time  of  the  execution  of  the  contract 
the  Provident  Loan  Trust  Company  was  the 
owner  of  the  legal  and  equitable  title  to  the 
land  In  controversy."  Following  the  last 
statement  Is  another,  which,  however,  is  a 
conclusion  of  law,  and  not  a  finding  of  fact 
It  reads:  "And  the  failure  of  the  officers 
and  agents  of  said  company  to  reveal  the 
name  of  the  party  who  was  to  hold  the  legal 
title  to  the  land  in  trust  for  plaintiffs  until 
plaintiffs  should  pay  the  balance  of  the  pur- 
chase price  was  a  fraud  upon  the  plaintiffs, 
which  would  avoid  the  contract,  when  dis- 
covered by  the  plaintiffs."  In  conclusion  the 
court  said:  "The  plaintiffs  learned  of  the 
fraudulent  representations  as  to  the  rental 
value  of  the  land  more  than  two  years  before 
the  commencing  of  the  action,  and  their  ac- 
tion to  rescind  the  contract  upon  that  ground 
is  barred  by  the  statute  of  limitations.  I 
have  therefore  reached  the  conclusion  In  this 
case  that  the  plaintiffs  are  entitled  to  recover 
the  purchase  money  which  they  paid  upon 
this  contract  from  the  Provident  Loan  Trust 
Company,  because  of  the  fraudulent  repre- 
sentations and  concealments  In  relation  to 
the  title  to  the  land,  and  because  at  the  time 
of  the  commencement  of  this  action  the  de- 


fendant, the  Provident  Loan  Trust  Compa- 
ny, had  voluntarily  placed  It  beyond  its  pow- 
er to  perform  the  conditions  of  the  contract 
by  making  a  conveyance  of  the  same  to  the 
plaintiffs."  Since  the  defendant  was  a  non- 
resident coiporatiou,  it  could  not  make  the 
defense  of  the  statute  of  limitations.  Wil- 
liams V.  Met.  St.  Ky.  Co.  (Kan.  Sup.  Decem- 
ber, 1903)  74  Pac.  GOOi  Therefore  the  refusal 
of  the  court  to  grant  relief  to  the  plaintiffs 
on  that  ground  was  erroneous.  But  the  er- 
ror cannot  redound  to  the  advantage  of  the 
plaintiffs,  since  the  findings  of  fact  affirma- 
tively show  the  plaintiffs  were  altogether 
without  the  pale  of  equity  when  assailing  the 
contract  on  account  of  misrepresentations 
concerning  the  rental  value  of  the  land.  Since 
the  average  rental  of  the  land  for  1894,  1805, 
and  1806  was  but  $150  per  annum,  the  total 
amount  received  for  the  three  years  could 
not  equal  the  represented  Income  for  one 
year.  Therefore,  whenever  plaintiffs  receiv- 
ed their  first  year's  rent,  they  knew  that  the 
representations  had  failed.  If  they  were  ag- 
grieved by  the  fraud,  they  should  have  made 
a  prompt  disavowal  of  any  obligation  incur- 
red on  account  of  it.  Instead  of  this,  they 
chose  to  keep  the  land,  and  to  appropriate 
the  rents  from  It,  year  after  year,  to  the  re- 
duction of  their  debt  Meanwhile  they  were 
making  payments  out  of  their  own  resources 
upon  the  same  debt  in  order  to  hold  the  pos- 
session of  the  very  land  which  was  rendering 
such  insignificant  returns.  On  February  7, 
1898—3%  years  after  making  the  contract- 
information  that  the  rent  for  1807  was  only 
$110  did  nothing  more  than  bring  out^a  mild 
protest  that  the  plaintiffs  understood  the  rent 
to  be  $150,  as  it  had  been  for  the  year  180C. 
No  Intimation  of  a  repudiation  even  then  es- 
caped, and  suit  was  not  commenced  until 
almost  214  more  slothful  years  had  .-worn 
away.  The  plaintiffs,  therefore,  by  their  own 
conduct,  erected  a  double  barrier  between 
themselves  and  any  relief  in  a  court  of  con- 
science—an attempt  to  make  a  profit  from 
the  ti'ansaction  by  clinging  to  its  fruits  after 
full  knowledge  of  the  fraud  and  an  insuffer- 
able delay.  "The  law  does  not  permit  a 
party  to  rescind  a  contract  on  the  ground 
of  fraud  under  all  circumstances,  but  Impos- 
es certain  well-defined  limitations  on  the  right 
of  rescission.  In  the  first  place  a  contract 
cannot  be  rescinded  for  fraud  after  it  has 
once  been  affirmed,  expressly  or  impliedly, 
with  a  full  knowledge  of  the  fraud.  The 
party  has  a  right  to  rescind,  but  he  is  not 
bound  to  do  so;  and  when  be  has  once  made 
his  election  he  is  bound  by  it.  A  contract 
may  be  affirmed  either  expressly  or  implied- 
ly. It  is  Impliedly  affirmed,  ^o  as  to  bar  a 
subsequent  rescission,  If  It  is  acted  upon  by 
the  party  defrauded,  after  discovery  of  the 
fraud,  by  accepting  money,  property,  or  oth- 
er benefits  under  It,  or  otherwise  unequivocal- 
ly recognizing  It  as  binding.  •  •  •  It  is 
also  a  well-settled  principle  that,  to  entitle 
one  to  rescind  a  contract  for  fraud,  he  must 
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exercise  his  option  within  a  reasonable  time 
after  the  discovery  of  the  fraud.  If  he  de- 
lays rescission  for  an  unreasonable  time,  he 
will  be  held  to  hare  affirmed  the  contract, 
and  cannot  afterwards  rescind.  14  A.  &  E. 
Encycl.  of  L.  (2d  Ed.)  159,  161,  and  author- 
ities cited.  The  evidence  of  the  plaintiff  him- 
self shows  that  he  discovered  shortly  after 
the  contract  was  made  that  the  defendant 
had  misled  him  in  the  description  of  the 
tract  fronting  upon  the  boulevard.  After 
such  knowledge  he  paid  several  installments 
upqn  the  contract,  and  also  effected  the  sale 
of  the  other  tract  embraced  therein  to  Marks. 
When  he  fotmd  out  that  the  defendant  had 
-deceived  him  in  the  description  of  a  part  of 
the  land,  he  should  have  at  once  rescinded  or 
offered  to  rescind  the  contract,  and  reconvey- 
«d  or  offered  to  reconvey  his  interest  in  all 
the  property  he  had  acquired  thereunder. 
He  cannot  be  permitted  to  select  his  own 
time  and  consult  his  own  convenience  before 
«xercising  the  right  of  rescission.  That 
would  give  him  the  power  to  retain  the  prop- 
erty, and,  after  waiting.  If  markets  should 
prove  favorable,  he  could  thus  secure  possible 
benefits,  and,  on  the  other  hand,  have  time 
to  reconvey  If  It  should  decrease  in  value, 
and  thus  escape  all  disadvantages.  The  law 
does  not  allow  any  one  to  play  fast  and  loose 
in  such  a  manner.  Estes  v.  Reynolds,  75 
Mo.  563;  Melton  v.  Smith,  65  Mo.  315."  Bell 
V.  Keepers,  39  Kan.  105, 108,  17  Pac.  785. 

Included  within  one  of  the  asslg^nments  of 
error  is  the  charge  that  the  decision  rendered 
Is  contrary  to  law,  and  that  part  of  the  de- 
cision granting  relief  because  of  fraudulent 
representations  and  concealments  in  relation 
to  the  title  to  the  laud  is  assailed  on  the 
ground  that  it  does  not  appear  that  the  rep- 
resentations charged  in  any  way  operated  to 
the  iiijury  of  plaintiffs,  or  violated  any  confi- 
dence reposed  on  the  faith  of  them.  "A  re- 
scission of  the  contract  for  the  purchase  of 
land  and  the  cancellation  of  the  conveyances 
on  the  ground  that  the  representations  of  the 
vendor  were  false  and  fraudulent  Is  an  ex- 
traordinary power  of  equity,  and  should  not 
be  exercised  unless  it  is  clearly  established 
that  the  representations  were  false  or  fraud- 
ulent, and  tliat  they  were  relied  on  by  the 
purchaser;  and  the  right  to  disaffirm  the  con- 
tract must  be  exercised  promptly  after  the 
discovery  of  the  fraud."  Wood  v.  Stauden- 
mayer,  56  Kan.  399,  43  Pac.  760.  Likewise, 
In  White,  Adm'x,  v.  Smith,  39  Kan.  752,  18 
Pac.  931,  it  is  said:  "To  sustain  a  Judgment 
for  damages  for  fraud  and  deceit  in  the  sale 
of  a  newspaper  upon  the  ground  that  its  sub- 
scription list  was  n<}t  as  large  as  represented 
it  must  be  alleged,  and  also  shown,  that  the 
purchaser  relied  on  the  representation  of  the 
number  of  paying  subscribers  as  an  induce- 
ment to  the  purchase."  In  14  A.  &  E.  Encycl. 
of  L.  (2d  Ed.)  IOC,  many  cases  are  collated  in 
support  of  the  following  text:  "General  rule 
that  representations  must  be  relied  upon.  To 
entitle  a  person  to  relief  or  redi'ess  because 


of  a  false  representation,  it  Is  well  settled 
that  it  is  not  enough  to  show  merely  that  it 
was  material,  that  it  was  known  to  be  false, 
and  that  it  was  made  with  intent  to  deceive^ 
but  it  must  also  be  shown  that  it  actually 
did  mislead  and  deceive;  or,  in  other  words, 
that  it  was  relied  upon  by  the  party  com- 
plaining. This  is  true  whether  the  false  rep- 
resentation be  made  the  ground  for  an  action 
of  deceit  or  ground  for  rescission  of  a  con- 
tract; and  it  Is  true  In  equity  as  well  as  at 
law."  "Where  plaintiff  seeks  to  recover  be- 
cause of  the  fraud  of  the  defendants  based 
upon  misrepresentations.  It  Is  incumbent  up- 
on liim  to  allege  and  prove  what  misrepre- 
^entatlou8  were  made,  that  they  were  false, 
that  he  believed  them  to  be  true,  and  that 
he  relied  and  acted  upon  them."  Grentnw  v. 
Fehrenschield,  64  Kan.  764,  68  Pac.  619.  Ap- 
plying this  law  to  the  findings  of  fact,  it  is 
evident  the  Judgment  rendered  cannot  be 
sustained  upon  the  ground  under  considora- 
tion.  The  findings  of  fact  are  barren  of  any 
suggestion  that  the  plaintiffs  relied  upon  the 
representations  of  the  defendant  that  title 
was  In  it,  and  not  in  some  one  else,  as  an 
inducement  to  buy.  True,  It  is  found  that 
they  believed  the  title  to  be  in  the  defendant, 
but  that  is  not  sufficient  If  it  was  in  fact 
immaterial  to  plaintiffs  who  held  the  title  at 
the  time,  and  if  they  would  have  bought  the 
land  as  readily  If  they  bad  been  apprised  of 
the  facts,  they  were  not  defrauded;  and 
witliout  a  finding  excluding  such  an  attitude 
on  the  part  of  plaintiffs  toward  the  trade  the 
presumption  of  good  faith  attending  every 
transaction  until  it  is  proved  to  be  vicious  is 
not  overcome. 

The  fact  that  the  court  made  an  express 
finding  relating  to  this  element  of  fraud  with 
respect  to  the  rental  value  of  the  land  renders 
Its  omission  here  especially  striking.  Ck>D- 
coding,  however,  that  within  the  statement 
that  failure  to  reveal  the  name  of  the  party 
holding  title  to  the  laud  was  a  fraud  the  court 
intended  to  include  all  the  essential  elements 
of  fraud  when  committed  by  false  representa- 
tions, the  Judgment  cannot  be  sustained.  A 
man  having  an  interest  in  land,  and  having 
control  of  the  title,  so  that  he  may  require  a 
conveyance  of  it  at  will,  may  make  a  con- 
tract in  bis  own  name  to  convey  It  by  a  war- 
ranty deed  without  disclosing  the  actual 
state  of  the  title,  and  not  be  guilty  of  any 
fraud  upon  the  purchaser.  The  defendant  oc- 
cupied such  a  position  with  reference  to  the 
land  in  controversy  when  it  made  the  con- 
tract in  question.  The  contract  no  more  con- 
tained an  implied  covenant  that  the  defend- 
ant then  held  the  title  to  the  land  than  It 
contained  an  implied  covenant  that  the  plain- 
tiffs then  held  title  to  all  the  money  they 
were  to  pay  for  it.  There  is  no  finding  of 
any  effort  or  intention  to  deceive  or  to  con- 
ceal, or  any  bad  faith  of  any  kind,  beyond 
the  fact  the  defendant  propounded  the  con- 
tract in  silence.  This  does  not  amount  te 
fraud.    "It  is  not  necessary,  however,  that 
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the  vendor  sliould  be  the  absolute  owner  of 
the  property  at  tlie  time  lie  enters  Into  the 
agreement  of  sale.  An  equitable  estate  in 
land,  or  a  rlglit  to  become  the  owner  of  ttie 
laud,  is  as  much  the  subject  of  sale  as  is  the 
laud  itself;  and  whenever  one  is  so  situated 
with  reference  to  a  tract  of  land  that  he  can 
acquire  the  title  thereto,  either  by  the  volun- 
tary act  of  the  parties  holding  the  title  or  by 
proceedings  at  law  or  in  equity,  he  is  in  a 
position  to  make  a  valid  agreement  for  the 
sale  thereof.  As  was  said  by  Mr.  Justice 
Paterson  in  Burks  v.  Davies,  85  Cal.  114  [24 
Pae.  613],  20  Am.  St  Rep.  213:  'If,  though 
he  be  not  the  absolute  owner,  it  is  in  his 
power,  by  the  ordinary  course  of  law  or  eq- 
uity, to  make  himself  such  owner,  he  will  be 
permitted  within  a  reasonable  time  to  do  so.* 
If  the  agreement  is  made  by  him  in  good 
faitli,  and  he  has  at  the  time  such  an  inter- 
est in  the  laud,  or  is  so  situated  with  refer- 
ence thereto,  that  he  can  carry  into  effect 
the  agreement  on  his  part  at  the  time  when 
he  has  agreed  so  to  do,  it  will  be  upheld.  1 
Chitty  on  Contracts  (11th  Am.  Ed.)  431;  Dre- 
sel  V.  Jordan,  104  Mass.  407;  Tpwnsend  v. 
(ioodfellow,  40  Minn.  312  [41  N.  W.  1050, 
3  L.  K.  A.  739.  12  Am.  St.  Rep.  736];  Smith 
V.  Cansler,  83  Ky.  371;  Gaither  v.  O'Doherty 
(Ky.)  12  S.  W.  306;  Tapp  v.  Nock,  12  S. 
W.  713;  Ley  v.  Hiiber,  3  Watts,  367;  Tier- 
nan  V.  Roland,  15  Pa.  429.  We  cannot  lose 
Kigbt  of  the  proposition  that  in  this  country, 
where  values  of  land- fluctuate  rapidly,  and 
wliere  transfM-s  are  so  frequent,  it  is  very 
common  for  the  purchaser  of  land  to  make  a 
transfer  before  he  tias  acquired  the  title.  It 
would  work  great  injustice  to  hold  that  no 
one  could  make  a  valid  contract  for  the  sale 
of  land  until  be  has  himself  become  clothed 
with  the  absolute  title.  •  •  •  It  has  been 
held  that,  when  the  vendor  has  no  Interest 
whatever  in  the  lands  wliich  he  agrees  to 
convey,  and  bis  contract  of  sale  Is  the  mere 
8i)eculatlon  of  a  volunteer,  courts  will  refuse 
'  to  enforce  the  contract  at  his  instance,  and 
will  rescind  the  agreement  at  the  Instance 
of  the  vendee,  upon  the  ground  that  the  con- 
tract was  not  made  in  good  faith.  The  cor- 
rectness of  this  rule  in  its  application  to  a 
case  wherein  there  is  no  charge  of  bad  faith 
has,  however,  been  seriously  questioned,  and 
was  distinctly  repudiated  in  Dresel  v.  Jor- 
dan, 104  Mass.  407."  Easton  v.  Montgomery, 
90  Cal.  307,  315,  27  Pac.  280.  25  Am.  St  Rep. 
123. 

The  only  remaining  support  of  the  Judg- 
ment of  the  district  court  is  that  the  defend- 
ant voluntarily  deprived  Itself  of  the  power 
to  convey  the  land  to  plalntlfts. 

The  defendant  contends  that  the  theory 
sustaining  a  right  to  relief  upon  this  ground 
Is  necessarily  inconsistent  with  those  already 
considered.  This  Is  true.  Under  one  hy- 
pothesis the  contract  was  fraudulent  and 
therefore  without  engaging  quality  from  the 
beginning.  Under  the  other  hsiwthesis  the 
-contract  was  a  valid  one,  and  should  tie  car- 


ried out  except  that  the  defendant  has  ren- 
dered further  performance  on  the  part  of  the 
plaintiffs  futile.  But  the  defendant  is  in  no 
position  to  complain.  The  two  Issues  were 
tendered  In  the  petition.  Instead  of  challen- 
ging the  confusion  of  theories  at  the  outset, 
the  defendant  chose  to  meet  its  adversary  at 
all  points,  and  combat  both  positions.  Hav- 
ing exposed  itself  to  assaults  lK>th  in  its 
front  and  In  its  rear,  it  must  now  endure 
with  fortitude. 

The  conclusion  of  law  last  referred  to  is 
evidently  drawn  from  the  finding  that  in 
March,  1808,  the  defendant  settled  with  Hen- 
rietta M.  Shaw,  and  released  all  claims  to 
the  laud  in  controversy.  At  that  time,  bow- 
ever,  the  plaintiffs  were  more  than  a  year  in 
default,  and  since  then  they  have  never  been 
In  a  position  to  demand  a  conveyance.  With- 
out this  they  have  no  standing  to  Impeach 
the  defendant's  conduct  "One  who  pays 
money  on  a  contract  cannot  recover  the  same 
unless  he  is  entitled  to  a  rescission  of  the 
contract  The  rescission  of  a  contract  Is  a 
remedy  to  he  applied  in  tlie  sound  discretion 
of  the  court  and  only  he  is  entitled  to  It  who 
can  show  that  he  is  without  fault  and  that 
the  other  party  Is  derelict"  Thomas  v.  Mc- 
Cue,  19  Wash.  287,  53  Pac.  161.  "It  is  ob- 
vious that  the  right  to  rescind  a  contract  be- 
longs only  to  the  party  who  is  himself  with- 
out default  Even  if  he  has  sutBcIent  grounds 
for  rescission,  if  he  has  done  some  act  which 
hinders  performance  by  the  other  party,  or 
has  failed  in  any  way  to  perform  his  own 
part  of  the  contract  his  right  to  rescind  is 
forfeited."  24  A.  &  E.  Encycl.  of  L.  (2d  Ed.) 
647. 

The  president  of  the  Provident  Loan  Trust 
Company  was  made  a  defendant  to  the  action 
In  his  individual  capacity,  and  Jointly  char- 
ged with  the  fraud  alleged.  The  court  found 
that  he  made  no  representations  except  that 
he  wrote  the  contract  and  executed  It  as 
president  of  the  company,  and  rendered  judg- 
ment in  his  favor.  The  plaintiffs,  by  cross- 
petition,  assign  error  upon  this  ruling.  In 
view  of  the  foregoing  considerations,  this 
part  of  the  Judgment  was  correct 

Th^  Judgment  of  the  district  court  in  favor 
of  the  defendant  Pierce  is  affirmed.  The 
I  Judgment  in  favor  of  the  plaintiffs  is  revers- 
ed, and  the  district  court  Is  directed  to  enter 
Judgment  In  favor  of  the  Provident  Loan 
Trust  Company  upon  the  findings  of  fact 
All  the  Justices  concurring. 
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(Supreme  Conrt  of  Kansas.    Feb.  6,  1904.) 

BOND  FOR  DBBD—CONSTRUOTION— RECORD- 
NOTICE. 

1.  A  bond  for  a  deed  in  the  ordinar;^  form  is 
not  an  instniment  of  defeasance  within  the 
meaniuK  of  section  4217.  Gen.  St  1901.  The  re- 
cording of  such  bond  for  a  deed  does  not  impart 
notice  to  a  purchaser  of  the '  land  that  the 
obligee  in  the  bond  stands  in  the  relation  of 
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mortgagor  to  the  person  giving  the   bond,  al- 
though that  was  the  intention  of  the  parties. 
(Syllabus  by  the  CJonrt.) 

Error  from  District  Court,  Lyon  County; 
Dennis  Madden,  Judge. 

Action  by  James  H.  Holmes  against  F.  C. 
Newman.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

Graves  &  Earner  and  Buck  &  Spencer,  for 
plaintiff  in  error.  Kellogg  &  Madden,  for 
defendant  in  error. 

SMITH,  J.  In  October,  1857,  James  H. 
Holmes  was  the  owner  of  a  quarter  section 
of  land  In  Lyon  county,  and  Annie  Archibald 
owned  an  adjoining  quarter  section.  Asa  P. 
Rand,  who  resided  In  Massachusetts,  had  ad- 
vanced them  money  with  which  to  defray 
the  expenses  of  entering  the  land,  and  for 
the  purpose  of  securing  its  payment  Holmes 
and  Annie  Archibald  executed  and  delivered 
to  Rand  separate  war^fanty  deeds  dated  Octo- 
ber 6,  1857,  receiving  back  from  him  bonds 
for  deeds  of  even  date  with  the  conveyances. 
These  bonds  obligated  Rand  to  convey  the 
laud  to  Holmes  in  the  one  case  on  the  payment 
by  the  latter  of  ?403  on  or  before  October  30, 
1858,  and  to  Annie  Archibald  in  the  other 
on  payment  by  her  of  $238  at  the  same  time. 
The  lH>nds  for  deeds  are  in  the  usual  form, 
binding  the  grantee  In  the  deeds  to  convey 
by  good  and  sufficient  warranty  deeds  in  fee 
simple,  free  from  incumbrances,  the  land  in 
controversy  on  the  payment  of  the  sums 
stated.  The  deeds  were  recorded  on  April 
12,  1850,  and  the  bonds  on  January  5,  1860. 
They  were  duly  acknowledged.  In  October, 
1857,  James  H.  Holmes  and  Annie  Archibald 
were  married,  and  lived  in  a  cabin  on  the 
husband's  land  until  the  April  following, 
when  they  both  went  to  the  Pike's  Peak 
country,  and  did  not  thereafter  exercise  any 
rights  of  possession  to  the  property.  In  May, 
1860,  Asa  P.  Rand  conveyed  both  quarter 
sections  to  Marilla  Root,  J.  S.  Greenough,  and 
.Tohn  Alden  for  a  consideration  of  $1,500. 
From  said  grantees  the  title  came  down  to 
the  defendant  in  error,  Newman,  who  pur- 
chased the  land  from  Mary  G.  Mosely  and 
husband  in  1900.  Rand  and  the  other  owners 
down  to  Newman  were  nonresidents  of  the 
state,  and  possessed  the  land  through  ten- 
ants. Annie  Holmes,  n6e  Archibald,  died  in 
1887,  leaving  two  children  surviving  her,  and 
plaintiff  in  error  claims  to  own  three-fourths 
of  the  160  acres  of  land  standing  in  her 
name  as  heir  at  law  of  his  wife  and  two 
deceased  children. 

This  was  a  suit  by  Holmes  against  New- 
man to  redeem.  He  was  dei;Iod  any  relief 
below.  The  court  found  that  the  warranty 
deeds  by  Holmes  and  Annie  Archibald,  and 
the  bonds  for  deeds  given  back  to  them  by 
Rand,  were,  in  legal  effect,  mortgages  on  the 
land.    This  action  was  begun  in  1901.    The 


good  faith  of  the  defendant  in  error  in  his 
purchase  of  the  land  is  not  disputed.  It  is 
asserted  by  counsel  for  plaintiff  in  error  that 
the  transactions  between  the  parties  as  found 
by  the  court  having  created  the  relation  of 
mortgagor  and  mortgagee  between  Holmes 
and  Annie  Archibald  on  the  one  part  and 
Rand  on  the  other,  an  examination  of  the 
public  records  by  Newman  would  liave  dis- 
closed that  fact.  There  was  nothing  in  the 
form  of  the  bonds  for  deeds  to  Indicate  that 
they  were  intended  as  defeasances.  The 
court  below  was  convinced  of  that  fact  only 
by  the  aid  of  testimony  explaining  the  nature 
of  the  transaction  outside  of  and  beyond 
what  appeared  from  a  reading  of  the  deeds 
and  bonds.  Section  4217,  Gen.  St  1901,  reads: 
"When  a  deed  of  real  property  purpM*ts  to 
be  an  absolute  conveyance,  but  is  intended 
to  be  defeasible  on  the  performance  of  cer- 
tain conditions,  such  deed  sliall  not  be.  de- 
feated or  affected  as  against  any  person  other 
than  the  grantee  or  bis  heirs  or  devisees,  or 
persons  having  actual  notice,  unless  an  in- 
strument of  defeasance,  duly  executed  and 
acknowledged,  shall  have  been  recorded  in 
the  office  of  the  register  of  deeds  of  the  coim- 
ty  wher6  the  lands  He."  To  sustain  the  po- 
sition of  plaintiff  in  error  we  must  hold  that 
bonds  for  deeds  drawn  in  the  ordinary  form 
are  instruments  of  defeasance  within  the 
meaning  of  the  statute.  There  is  no  refer- 
ence in  either  bond  to  a  prior  conveyance. 
There  is  no  recital  of  indebtedness  from 
Holmes  or  Annie  Archibald  to  Rand.  From 
the  language  of  the  bonds  the'  right  of  pur- 
chase on  the  payment  of  certhin  sums  in  a 
stated  time  was  given  to  the  obligees;  noth- 
ing more.  See  Yost  v.  First  Nat.  Bank  of 
Hays  City,  07  Kan.  — ,  72  Pac.  209;  Weide 
V.  Gehl,  21  Minn.  449.  The  court  below,  hi 
disposing  of  the  case,  took  the  position  that 
the  rights  of  the  parties  were  determined  by 
the  application  of  the  rule  that,  where  one 
of  two  parties  must  suffer  a  loss,  it  should 
fall  on  him  whose  negligence  or  omission  oc- 
casioned it,  and  that  Holmes  was  in  equity 
that  negligent  party,  because  he  took  the 
wrong  form  of  instrument  to  evidence  the 
fact  that  he  was  a  mortgagor— an  instrument 
i  which  did  not  disclose  the  true  nature  of  the 
transaction. 

There  are  other  considerations  in  the  mat- 
ter, which,  in  view  of  what  has  been  already 
said,  it  is  unnecessary  to  discuss,  arising  out 
of  the  neglect  for  over  40  years  on  the  part 
of  plaintiff  in  error  to  assert  his  rights..  The 
application  of  the  statutory  requirements  re- 
specting the  recording  of  instruments  of  de- 
feasance giving  notice  to  the  world  of  tlie 
true  character  of  the  transaction  for  the 
protection  of  innocent  purchasers  for  value 
leaves  plaintiff  in  error  no  ground  on  which 
to  stand. 

The  Judgment  of  the  court  below  will  be 
affii-med.    All  the  Justices  concurring. 
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KANSAS  CIIT,  FT.  S.  &  M.  B.  CO.  t. 
MATSON. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

RAILROADS— NEOLIGENCB— PLACES     ATTRACT- 
ING CHILDREN— CONCURRENT 
NEOLIOBNCE. 

1.  Testimony  tbat  a  pile  of  wood  was  allow- 
ed to  stand  in  a  plaoe  attrac-tive  to  children, 
withiu  two  feet  of  a  railroad  track,  in  a  thick- 
ly populated  district;  th)>t  the  ground  was  sus- 
i'eptible  to  jar  from  the  passage  of  trains;  that 
children  had  been  allowed  to  play  on  the  wood 
pile,  with  the  knowledge  of  the  railroad,  for  a 
year  or  more;  and  circumstantial  evidence  war- 
ranting an  inference  that  plaintiff,  a  boy  of 
five  years,  was  shaken  from  the  wood  pile  by 
the  passing  of  a  train — was  sufficient  to  au- 
thorize its  submission  to  the  jury  in  an  action 
against  the  railroad  for  plaintiff's  injuries. 

2.  Where  a  railroad  knows  the  dangerous 
situation  of  a  wood  pile  attracting  children  near 
its  tracks,  it  is  liable  for  injuries  to  a  child 
proximately  caused  b^  its  negligence  in  leav- 
ing it  there,  irrespective  of  the  ownership  of 
the  ground  on  which  the  wood  was  placed,  or 
the  concurring  negligence  of  some  other  party. 

Birror  from  '  District  Court,  Wyandotte 
County;    E.  Li.  Fischer,  Judge. 

Action  by  Johnnie  Matson,  a  minor,  etc., 
against  the  Kansas  City,  Ft.  Scott  &  Mem- 
phis Railroad  Company.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Pratt,  Dana  &  Black  and  U  F.  Parker, 
for  plaintiff  In  error.  Getty,  Hutcbiugs  & 
Dean,  for  defendant  In  error. 

PEB  CURIAM.  Judgment  was  recovered 
against  the  raihroad  company  for  cutting 
off  the  foot  of  Johnnie  Matson,  a  minor, 
about  five  years  oia.  The  negligence  was 
in  allowing  a  pile  of  logs,  boards,  timbers, 
and  wood  to  be  placed  and  to  remain  in  prox- 
imity to  the  railroad  tracks,  which  were  laid 
in  a  thickly  populated  district,  called  the 
"Patch";  tbat  this  pile  attracted  the  chil- 
dren In  the  neighborhood,  and  on  which  they 
played  with  the  knowledge  of  the  railroad 
company;  that  the  ground  of  the  Patch  was 
close  to  the  river,  was  of  a  loose,  spongy 
character,  and  when  heavy  trains  ran  over  It 
the  ground  was  shaken  so  that  the  children 
on  the  pile  were  liable  to  be  shaken  off. 
On  a  certain  day  Johnnie  and  other  chil- 
dren were  playing  on  this  pile,  when  a  lo- 
comotive and  a  number  of  cars  fan  along 
the  track,  close  to  the  pile,  shaking  It  and 
causing  the  boy  to  fall  under  the  train. 

The  principal  question  was  raised  on  a 
demurrer  to  the  evidence,  and  the  court  held 
that  It  was  sufficient.  There  is  testimony 
tending  to  show  the  dangerous  location  of 
the  pile  of  wood;  that  the  ground  was  sus- 
ceptible to  movement  or  Jar  from  the  pas- 
sage of  trains  near  It;  tbat  children  bad 
been  allowed  to  play  upon  this  pile  of  wood, 
with  the  knowledge  of  the  railroad  compa- 
ny, for  a  year  or  more;  and  testimony,  some- 
what circumstantial,  it  Is  true,  but  from 
which  the  Jury  might  fairly  Infer  that  the 
boy  was  shaken  from  this  pile  of  wood  by 


the  passing  of  the  train,  and  tbat  be  was 
not  hurt,  as  tbe  railroad  contended,  while 
attempting  to  climb  upon  tbe  train.  There 
Is  little  to  contend  over  as  to  whether  the 
place  was  attractive  to  children,  since  It  wfts 
shown  tbat  It  had  existed  in  this  place,  with- 
in two  feet  of  tbe  railroad  track,  for  a  long 
time,  and  that  the  children  had  played  there- 
on with  tbe  knowledge  of  tbe  railroad  com- 
pany. The  wood  pile,  away  from  the  tracks, 
would  not  be  dangerous  In  itself,  yet,  when 
placed  so  close  to  tbe  track,  on  sbaky  ground, 
it  became  a  dangerous  place  when  trains 
passed  near  It.  From  tbe  testimony.  It  must 
be  Inferred  that  the  company  knew  the  char- 
acter of  tbe  ground,  and  the  Jarring  effect  of 
trains  in  passing  over  it  It  Is  Immaterial 
who  owned  the  ground  on  which  the  pile  ot 
wood  was  placed,  as  the  railroad  company  was 
aware  of  the  situation  and  the  danger.  Even 
If  the  Injury  was  the  result  of  the  concur- 
rent' negligence  of  two  parties,  the  railroad 
company  would  be  responsible,  where  Us 
negligence  was  a  proximate  cause  of  tbe 
Injury. 

The  questions  of  law  were  fairly  submit- 
ted by  the  charge  of  the  court  to  the  Jury, 
and  we  find  nothing  In  the  rulings  on  tbe 
Instructions  which  approaches  error,  or  fur- 
nishes any  reason  for  extended  comment. 
Tbe  Judgment  of  the  district  court  will  be 
affirmed. 

(68  Kan.  634) 
MOOREHBAD  v.  ROBINSON  et  al. 

(Supreme  Conrt  of  Kansas.    Feb.  0,  1004.) 

PARTITION— WHO  MAY  BRING— POSSESSION  OP 
LAND— PLEADING-NEW    TRIAL. 

1.  A  joint  tenant  or  tenant  in  common  out 
of  possession  cannot  maintain  a  suit  for  parti- 
tion against  his  co-tenants  who  hold  adversely 
to  him  without  joining  with  tbe  demand  for 
partition  a  cause  of  action  for  possession  of 
the  land.  Denton  v.  Fyfe,  68  Pac.  1074,  65 
Kan.  1.  93  Am.  St.  Rep.  272,  cited  and  re- 
aflirmed. 

2.  In  an  action  for  partition  of  premises, 
where  the  petition  avers  the  parties  are  ten- 
ants in  common,  and  it  is  not  expressly  aver- 
red that  plaintiffs  are  in  possession,  and  there  is 
not  joined  with  the  demand  for  partition  an  ac- 
tion for  the  possessiou  of  premises,,  and  where 
the  defendant  answered  claiming  title  and  pos- 
session, asking  that  title  be  quieted  as  against 
the  claims  of  plaintiffs,  and  the  sufficiency  of 
plaintiffs'  petition  was  not  challenged  in  any 
manner  by  defendant  in  the  trial  court,  heU, 
that  defendant  thereby  waived  all  objections 
to  the  sufficiency  of  said  petition.  Held,  also, 
that  defendant  was  not  entitled  to  a  new  trial 
as  a  matter  of  right,  under  section  5086,  Gen. 
St.  1901,  for  the  recovery  of  .real  property. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  Abner  Robinson  and  Amanda 
Hines  against  Paulina  Moorebead  and  Jane 
Moore.  Judgment  for  plaintiffs,  and  Paulina 
Moorebead  brings  error.    Affirmed. 

J.  W.  Jenkins  and  McQrew,  Watson  & 
Watson,  for  plaintiff  In  error.  L  F.  Bradley, 
for  defendants  In  error. 
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ATKINSON,  J.  This  Is  an  acOon  brought 
by  Abner  Robinson  and  Amanda  Elines 
against  Paulina  Moorebead  and  Jane  Moore 
in  the  court  of  common  pleas  of  Wyandotte 
county  for  the  partition  of  lots  26,  27,  28, 
and  29,  of  block  169,  In  the  city  of  Wyan- 
dotte, now  a  part  of  Kansas  City,  Kan. 
Plaintiffs  in  their  petition  allege  that  they 
are  seized  in  fee  simple  of  an  undivided  one- 
fourth  of  said  premises,  and  pray  partition 
of  said  premises.  Defendant  Jane  Moore  was  ' 
in  default  of  pleading.  Defendant  Paulina 
Moorehead  answered  by  a  general  denial,  by 
a  claim  of  possession  and  ownership,  and  by 
interposing  the  statute  of  limitations  against 
the  claim  of  plaintifFs  and  against  defendant 
Moore.  Plaintiffs  denied  the  allegations  of 
defendant's  answer  inconsistent  with  the 
averments  of  their  petition.  Upon  the  Issues 
thus  framed  the  case  was  tried  before  the 
court  Certain  facts  were  agreed  upon  by 
counsel  in  open  court.  Upon  the  trial,  testi- 
mony was  offered  by  both  plaintiffs  and  de- 
fendant The  court  upon  the  agreed  facts 
and  the  testimony  offered,  found  that  plain- 
tiffs and  defendants  inherited  the  premises 
in  controversy  from  a  common  ancestor,  and 
were  the  owners  each  of  an  undivided  one- 
fourth  thereof,  seised  In  fee  simple  of  the 
same,  but  as  tenants  in  common,  and  enter- 
ed judgment  of  partition.  To  the  findings 
and  Judgment  of  the  court  defendant  Pau- 
lina Moorehead  excepted,  and  brings  the  case 
to  this  court  for  review. 

The  petition  not  having  alleged  in  express 
terms  that  plaintiffs  were  in  possession  of  the 
premises  in  controversy,  and  plaintiffs  not 
having  in  said  petition  Joined  with  their  de- 
mand for  partition  an  action  for  the  posses- 
sion of  premises,  defendant  assigns  error  that 
plaintiffs  were  by  the  court  permitted  to  main- 
tain this  action.  In  support  of  her  claim  of 
error,  defendant  cites  the  cases  of  Denton 
v.  Fyfe,  65  Kan.  1,  68  Pac.  1074,  93  Am.  St 
Rep.  272,  and  Chandler  v.  Richardson,  65 
Kan.  152,  69  Pac.  168.  In  the  case  of  Den- 
ton V.  Fyfe,  supra,  it  was  said:  "A  Joint 
tenant  or  tenant  in  common  out  of  possession 
cannot  maintain  a  suit  for  partition  against 
his  co-tenants  who  bold  adversely  to  blm 
without  Joining  with  the  demand  for  parti- 
tion a  cause  of  action  for  possession  of  the 
land."  In  the  case  of  Chandler  v.  Richard- 
son, supra,  tbis  doctrine  was  reaffirmed.  The 
doctrine  promulgated  by  these  cases  has  be- 
come the  settled  rule  of  practice  in  this  state. 
The  reason  therefor  is  manifestly  clear.  The 
parties  to  an  action  of  this  kind,  to  obviate 
a  multiplicity  of  suits,  ought  to  have  their 
possessory  rights  determined  in  the  same  pro- 
ceeding. Two  actions  are  wholly  unneces- 
sary; complete  relief  can  be  obtained  in  one. 

The  record  in  this  court  discloses  that  the 
sufficiency  of  plaintiffs'  petition  was  not  as- 
sailed by  motion,  by  demurrer,  or  by  an  ob- 
jection to  the  introduction  of  testimony  un- 
der It;  nor  was  it  sufficiently  challenged  by 
defendant  in  any  manner  in  the  court  below. 


Defendant  thereby  waived  all  objections  to 
the  sufficiency  of  said  petition,  and  cannot 
now  raise  the  question  of  its  sufficiency  in 
this  court. 

The  next  assignment  of  error  Is  that  the 
court  in  its  findings  and  Judgment  disregard- 
ed certain  facts  admitted  by  counsel  In  open 
court.  It  is  claimed  by  defendant  that  It 
was  agreed  by  counsel  for  plaintiffs,  In  open 
court,  that  there  had  been  executed  and  de- 
livered to  defendant  by  her  father,  a  deed 
to  the  premises  in  controversy,  and  that  the 
same  had  not  been  recorded  and  was  lost. 
An  examination  of  the  record  does  not  dis- 
close this  fact  to  have  been  agreed  to  by 
counsel  for  plaintiffs,  as  claimed  by  defend- 
ant. The  statement  of  counsel  as  show^n  by 
the  record  is  that  defendant  Moorebead 
claimed  such  to  be  the  fact  It  would  ap- 
pear that  all  parties  upon  tbe  trial  so  ander- 
stood.  Tbe  question  of  whether  sucb  deed 
had  in  fact  been  made  and  delivered  was  tbe 
principal  issue  contested  upon  the  trial.  In 
fact  this  claim  of  defendant  together  with 
her  claim  that  she  bad  been  in  open  and 
notorious  possession  of  the  premises  in  con- 
troversy, occupying  the  same  as  a  bome- 
stead.  for  more  than  -20  years,  were  the  only 
issues  seriously  contested.  As  to  these  tbe 
evidence  was  conflicting,  both  parties  offer- 
ing the  testimony  of  numerous  witnesses. 
Tbe  findings  and  decision  of  the  trial  court 
upon  conflicting  testimony  are  conclusive 
against  defendant  in  this  court. 

The  only  other  assignment  of  error  insist- 
ed upon  by  defendant  Is  that  the  trial  court 
committed  error  in  overruling  the  motion  of 
defendant  for  a  new  trial.  The  claim  of  de- 
fendant that  she  was  entitled  to  a  new  trial 
as  a  matter  of  right  cannot  be  maintained. 
The  action  on  the  issues,  as  framed,  -was  not 
one  entitling  defendant  to  a  new  trial  as  a 
matter  of  right  under  section  5086,  Oen.  St. 
1901,  for  the  recovery  of  real  property.  Af- 
fidavits Were  filed  and  read  on  tbe  bearinir 
of  motion  for  new  trial  by  plaintiffs  and  de- 
fendant Defendant  endeavored  to  sbow,  by 
affidavits,  newly  discovered  evidence  as  to 
tbe  execution  and  delivery  to  her  of  said 
deed  by  her  father;  also  statements  made 
by  the  father  tending  to  show  that  be  bad 
executed  and  delivered,  or  contemplated  ex- 
ecuting and  delivering,  to  her  sucb  deed. 
Plaintiffs  filed  and  read  counter  affidavits. 
These  affidavits  are  before  us  in  the  record. 
The  evidence  offered  by  these  aSdarits  Is 
mostly  cumulative.  There  is  little,  if  any- 
thing, in  tbe  affidavits  of  defendant  tbat  can 
properly  be  termed  newly  discovered  evi- 
dence. Very  little  diligence  Is  shown  on  the 
part  of  defendant  to  procure  and  ha.ve  had 
for  use  at  the  trial  the  testimony  of  wit- 
nesses claimed  to  be  newly  discovered  mate- 
rial evidence.  We  believe  the  trial  court 
committed  no  error  In  overruling  defendant*s 
motion  for  a  new  trial. 

The  Judgment  of  the  court  below  is  affirm- 
ed.   All  the  Justices  concurring. 
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STATE  v.  NELSON. 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

,  CRIMINAL  LAW— EVIDENCE  AT  FORMER  TRIAL 

—CONSTITUTIONAL  LAW— HOMI- 
CIDBi— THREIATS. 

1.  The  (act  that  a  witness  against  the  de- 
fendant in  a  criminal  case  ia  outside  of  the 
state  at  the  time  of  the  trial,  and  therefore 
beyond  the  reach  of  process,  authorizes  the  in- 
troduction in  evidence  of  the  testimony  given  by 
the  witness  at  a  former  trial  of  the  same  case, 
notwithstanding  an  opportunity  to  subpoena  the 
witness  may  have  been  neglected  by  the  prose- 
cution. The  requirement  of  the  Bill  of  Eights 
that  the  accused  shall  be  allowed  to  meet  the 
witness  face  to  face  is  complied  with,  in  that 
he  has  already  at  the  former  trial  been  con- 
fronted by  the  absent  witness,  and  at  the  later 
trial  meets  the  witness  who  gives  evidence  of 
what  such  former  testimony  was. 

2.  In  a  homicide  case,  where  self-defense  was 
relied  on  by  defendant,  there  was  testimony 
of  threats  made  against  him  by  the  deceased, 
some  of  which  were  communicated  to  him.  The 
court  instructed  correctly  as  to  the  consid- 
eration to  be  given  to  threats  as  showing  the 
state  of  mind  of  the  deceased,  but  omitted  any 
reference  to  the  communication  of  the  threats. 
No  instruction  as  to  communicated  threats  was 
asked.    Held  not  error. 

(Syllabus  by  the  Court,) 

Appeal  from  District  Court,  Montgome^ 
County;  Tbos.  J.  Flannelly,  Judge. 

John  Nelson  was  convicted  of  manslaugh- 
ter, and  appealB.    Affirmed. 

J.  H.  Keith  and  W.  B.  Zlegler,  for  appel- 
lant. C.  C.  Coleman,  Atty.  Gen.,  Mayo 
Thomas,  H.  A.  Scott.  J.  H.  Dana,  and  H.  G. 
Dooley,  for  the  State. 

ThLASON,  J.  John  Nelson,  charged  with  the 
murder  of  Albert  Morris,  was  convicted  of 
raa^nslaoghter  in  the  second  degree,  and  ap- 
peals. The  principal  claim  of  error  is  based 
npon  the  fact  that  ^the  prosecution  was  per- 
mitted to  Introduce  in  evidence  the  testimony 
given  by  a  witness  at  a  former  trial  of  the 
same  case,  such  witness  having  left  the  state, 
and  being  therefore  beyond  the  reach  of  pro- 
cess. It  is  argued  by  appellant  that  this  was 
a  denial  of  the  constitutional  right  of  the  ac- 
cused in  a  criminal  prosecution  to  meet  the 
witnesses  face  to  face.  State  v.  Foulk,  67 
Kan.  255,  45  Pac.  603,  is  cited  as  supporting 
this  contention,  hut  does  not  reach  the  ques- 
tion at  issue.  There  it  was  held  to  be  error 
to  admit  in  evidence,  over  the  objection  of 
defendant,  the  testimony  given  by  a  witness 
in  a  former  trial,  but  the  record  discloses  that 
ine  objection  made  to  it  was  that  the  where- 
abouts of  the  witness  was  known  to  the  state, 
and  no  reason  had  been  shown  why  he  was 
not  produced.  It  was  agreed  that  he  was 
confined  in  the  penitentiary,  but  this  did  not 
necessarily  pi-event  his  being  brought  into 
court.  His  Imprisonment  made  him  an  in- 
competent witness,  but  this  is  an  objection 
the  defendant  might  have  waived,  and  ap- 
parently was  disposed  to  waive.  A  reading 
of  the  opinion  shows  ttiat  the  question  wheth- 

«r  1.  See  Criminal  Law,  voL  1^  CenC  Dls.  H  1233, 
1512. 


er  such  testimony  might  be  received  when  for 
any  reason  the  attendance  of  the  witness 
could  not  be  procured  was  neither  determined 
nor  discussed  by  this  court.  The  question  is 
one  upon  which  the  decisions  are  in  conflict. 
They  are  well  collected  and  arranged  in  14 
Ont.  Dig.  c.  1933,  §  1233,  and  Id.  c.  2272,  | 
1542.  But  the  authorities  are  so  nearly  unan- 
imous that  they  may  be  said  to  be  In  substan- 
tial agreement  that  the  former  testimony  of 
a  witness  who  has  since  died  may  be  used  in 
further  proceedings  in  the  same  criminal  case 
over  the  objection  of  defendant  14  Cent. 
Dig.  c.  1931,  i  1232.  In  State  v.  Wilson,  24 
Kan.  180,  36  Am.  Rep.  267,  the  rule  was  ap- 
plied where  the  action  In  which  the  testi- 
mony was  used  was  not  technically  the^same 
as  that  in  which  it  was  taken,  both,  however, 
being  prosecutions  for  the  same  criminal  act 
Some  cases  base  this  doctrine  upon  a  con- 
struction given  to  the  Constitution  as  a  mat- 
ter of  compelling  necessity,  to  avoid  a  failure 
of  Justice  (Marler  V.  State,  67  Ala.  65,  42  Am. 
Rep.  9.5),  or  upon  the  ground  that  the  consti- 
tutional provision  in  this  regard  Is  but  declar- 
atory of  the  common  law,  under  which  this 
practice  was  allowed  (State  v.  McO'Blenis,  24 
Mo.  402,  69  Am.  Dec.  435).  Others  hold  that 
the  provision  in  question  is  met  by  the  de- 
fendant being  confronted  by  the  witness  who 
undertakes  to  state  the  testimony  formerly 
given  by  the  person  since  deceased,  leaving 
to  be  determined  only  the  competency  of  that 
kind  df  evidence.  The  great  majority  of 
courts  that  have  permitted  such  evidence  at 
all  have  done  so  either  upon  this  ground  or 
upon  the  theory  that,  when  the  defendant  has 
once  met  a  witness  face  to  face  and  had  an 
opportimlty  to  cross-examine  him,  the  con- 
stitutional requirement  has  been  satisfied,  and 
that  no  necessity  exists,  so  far  as  the  Con- 
stitution Is  concerned,  for  again  producing 
that  witness  in  court.  The  follovring  quota- 
tions illustrate  these  views: 

"The  requirement  that  the  accused  shall  be 
confronted,  on  his  trial,  by  the  witnesses 
against  him,  has  sole  reference  to  the  person- 
al presence  of  the  witnesses,  and  It  in  no 
wise  affects  the  question  of  the  competency 
of  the  testimony  to  which  they  may  depose. 
When  the  accused  has  .been  allowed  to  con- 
front, or  meet  face  to  face,  all  the  witnesses 
'called  to  testify  against  him  on  the  trial,  the 
constitutional  requirement  has  been  compiled 
with.  This  was  done  on  the  trial  of  the  case 
before  us,  in  the  district  court  Mary  Clinch 
was  not  a  witness  on  that  trial.  Being  dead, 
it  was  an  impossibility  that  she  could  be  a 
witness  on  that  trial.  Logan,  however,  who 
was  a  witness,  and  did  testify,  did  meet  the 
accused  face  to  face  on  the  trial.  The  pro- 
vision in  the  Bill  of  Rights  was  complied 
with.  And  tlie  true  question  is,  not  whether 
the  constitutional  right  of  the  accused  was 
violated,  but  whether  the  testimony  given  by 
Logan  on  the  trial  was  competent  or  not" 
Summons  v.  State,  5  Ohio  St.  325,  341. 

"The  substance  of  the  constitutional  pro- 
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tectlon  Is  preserved  to  the  prisoner  In  the  ad- 
rantage  he  has  once  had  of  seeing  the  wit- 
ness face  to  face,  and  of  subjecting  him  to 
the  oi-deal  of  a  cross-examination."  Mattox 
V.  U.  S.,  156  U.  S.  237,  244,  15  Sup.  Ct  340, 
39  L.  Ed.  409. 

It  Is  obvious  that.  If  either  of  these  two 
propositions  is  sound,  it  applies  with  as  much 
force  when  a  witness  is  beyond  the  reach  of 
process  as  when  he  Is  dead.  In  the  elaborate- 
ly considered  case  of  Cline  v.  State,  36  Tex. 
Cr.  B.  320,  37  S.  W.  722,  61  Am.  St.  Rep.  850, 
In  which  the  authorities  are  reviewed  at 
length,  the  court  recognizes  this  fact,  and  re- 
pudiates the  entire  doctrine,  overruling  many 
earlier  Texas  cases,  and  taking  a  position  in 
opposition  to  the  current  of  Judicial  decision. 
Logically,  there  se'fems  no  middle  ground. 
Unless  the  requirement  of  the  Constitution  is 
complied  with,  the  death  of  a  witness  should 
not  permit  the  use  of  his  testimony.  If  It  is 
complied  with,  the  evidence  should  be  ad- 
mitted, unless  open  to  some  objection  other 
than  the  constitutional  one.  Accordingly,  as 
already  stated,  a  considerable  number  of  cases 
hold  that  the  absence  of  the  witness  from 
the  jurisdiction  of  the  court,  and  the  conse- 
quent impossibility  of  compelling  his  attend- 
ance, justifies  the  use  of  his  former  testi- 
mony. While  there  are  also  many  decisions 
to  the  contrarj,  the  recent  tendency  seems 
to  favor  the  rule  stated.  This  Is  Illustrated 
by  a  comparison  of  a  part  of  section  1195  of 
1  Bishop's  Criminal  Procedure  (3d  Eld.)  with 
the  corresponding  matter  In  the  same  section 
in  1  Bishop's  New  Criminal  Procedure,  which 
respectively  read  as  follows: 

"If  there  has  been  a  prior  proceeding  In- 
volving the  same  issue  between  the  same  par- 
ties, conducted  regularly  in  pursuance  of  law, 
and  therein  the  defendant  had  the  oppor- 
tunity to  cross-examine  the  witnesses  against 
him,  not  otlierwlse,  then.  If  a  witness  has 
died,  or,  says  Archbold,  If  he  Is  'insane 
(though  the  Insanity  were  of  a  temporary  na- 
ture), or  If  it  appeared  satisfactorily  to  the 
court  that  he  was  kept  out  of  the  way  by 
means  of  the  procurement  of  the  defendant, 
or  if  he  were  bedridden  or  so  111  as  to  be  un- 
able to  travel'  (but  not  if  simply  he  cannot 
be  found,  or  by  most  opinions  if  only  he  is  ab- 
sent from  the  state  or  otherwise  beyond  the 
reach  of  process),  what  he  testified  to  at  the- 
former  hearing  may  be  shown  In  evidence 
against  the  defendant  In  the  present  one." 

"If  a  witness  has  died,  or  has  become  in- 
sane, though  but  temporarily,  or  by  the  op- 
posite party  Is  kept  out  of  the  way,  or  Is  too 
ill  or  infirm  to  come  to  the  court  (for  It^can- 
not  adjourn  to  his  house),  or  If  from  any 
cause  for  which  the  party  is  not  responsible, 
such  as  residence  beyond  the  process  of  the 
court,  or  the  like,  the  witness'  personal  pres- 
ence cannot  be  had  (a  rule  as  to  which  the 
decisions  are  somewhat  indistinct  and  inhar- 
monious), added  to  which,  If  there  has  been 
a  prior  proceeding  Involving  the  same  issue 
between  the  same  parties,  conducted  regular- 


ly in  pursuance  of  law,  and  therein  the  de- 
fendant had  the  opportunity  to  cross-examine 
the  witnesses  against  him,  not  otherwise, 
what  was  on  such  former  hearing  testified  to 
by  a  witness  whose  .presence  cannot  now  be . 
had  may  be  shown  against  the  defendant." 

In  People  v.  Fish,  125  N.  Y.  136,  26  Nl  E. 
319,  the  Inquiry  was  as  to  the  validity  of  a 
statute  authorizing  the  use  In  a  criminal  case 
of  the  deposition  of  a  witness  who  "Is  dead,  or 
Insane,  or  cannot  with  due  diligence  be  found 
In  the  state."  The  court  said:  "The  evi- 
dence of  the  witness  was  taken  in  his  [de- 
fendant's] presence,  where  he  had  the  oppor- 
tunity to  cross-examine  him,  and  where  he 
did  In  fact  cross-examine  him,  and  thus  he 
had  all  the  protection  that  the  Bill  of  Rights 
and  the  Constitution  were  Intended  to  secure 
him.  This  constitutional  provision  was  not 
intended  to  secure  to  the  accused  person  the 
right  to  be  confronted  with  the  witnesses 
against  him  upon  his  final  trial,  but  to  pro- 
tect him  against  ex  parte  afiSdavits  and  depo- 
sitions taken  in  his  absence,  as  was  frequent- 
ly the  practice  in  England  at  an  early  day. 
It  was  never  regarded  as  an  invasion  of  the 
fundamental  rights  of  an  accused  person  to 
read  depositions  upon  his  trial,  if  at  some 
stage  of  his  case  he  could  be  confronted  with 
and  cross-examine  the  witnesses  to  be  used 
against  him." 

In  Commonwealth  v.  Cleary  (Pa.)  23  At!. 
1112,  it  is  said:  "Where  a  witness  has  been 
examined  In  the  presence  of  the  accused,  and 
the  latter  has  had  a  full  opportunity  to  cross- 
examine  him,  we  think  the  additional  re- 
quirement that  the  defendant  should  meet  his 
accuser  face  to  face  Is  fully  complied  with. 
Where,  upon  a  subsequent  trial,  the  witness 
Is  dead,  or  beyond  the  jurisdiction  of  the 
court,  there  seems  no  good  reason  why  his 
testimony,  taken  upon  the  former  trial,  and 
clearly  proved,  should  not  be  admitted." 

And  in  State  v.  King,  24  Utah,  482,  68  Pac. 
419,  91  Am.  St  Rep.  808:  "By  taking  the 
testimony  of  the  witness  Johnson  in  the  pres- 
ence of  the  accused  upon  the  examination  at 
a  time  when  he  had  the-privllege  of  cross- 
examination,  this  constitutional  privilege  Is 
satisfied,  provided  the  witness  cannot,  with 
due  diligence,  be  found  wittiln  the  state." 
And  again,  quoting  from  1  Greenleaf  on  Evi- 
dence (ICth  Ed.)  {  163g,  p.  284:  "The  death 
of  the  witness  has  always,  and  as  of  course, 
been  considered  as  sufficient  to  allow  the  use 
of  his  former  testimony.  The  absence  of  the 
witness  from  the  jurisdiction,  out  of  reach 
of  the  court's  process,  ought  also  to  he  suffi- 
cient, and  Is  so  treated  by  the  great  majority 
of  the  courts.  Mere  absence,  however,  may 
not  be  sulflclent,  and  It  Is  usually  said  that  a 
residence  or  an  absence  for  a  prolonged  or 
uncertain  time  is  necessary.  A  few  courts 
do  not  recognize  at  all  tbls  cause  for  nonpro- 
ductlon;  a  few  others  deny  It  for  crimhial 
cases.  Neither  position  is  sound.  Inability 
to  find  the  witness  is  an  equally  sufficient  rea- 
son for  nonproduction,  by  tlie  better  opialon. 
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though  there  are  contrary  precedents.  The 
sufficiency  of  the  search  is  usually  and  prop- 
erly left  to  the  trial  court's  discretion." 

And  in  Territory  of  Idaho  v.  Evans,  2  Ida- 
ho (Hash.)  651,  23  Pac.  232,  7  L.  R.  A.  648: 
"While  the  decisions  have  not  been  uniform 
In  their  conclusions,  the  weight  of  authority 
Is  that  depositions  taken  in  the  presence  of 
the  defendant,  with  the  right  of  cross-exam- 
ination, is  being  'confronted  by  the  wit- 
nesses,' and  meets  the  demands  of  the  Con- 
stitution. Such  depositions  have  been  ad- 
mitted when  it  appeared  the  witness  was 
dead.  If  constitutional  in  such  case,  the 
same  Justification  can  be  urged  for  their  use 
in  case  of  absence  of  the  witness." 

We  think  the  only  reasoning  that  Justly 
sustains  the  use  of  the  former  testimony  of 
a  witness  who  ha'S  since  died  applies  with 
equal  force  where  the  witness  is  out  of  the 
Jurisdiction  of  the  court,  and  so  cannot  be 
produced,  and  conclude  that  there  was  no 
error  in  the  ruling  of  the  trial  court  in  this 
regard.  That  apart  fi"om  the  constitutional 
question  the  evidence  was  competent,  see 
Railroad  Co.  v.  Osborn,  64  Kan.  187,  67  Pac. 
rA7,  91  Am.  St.  Rep.  189. 

Another  phase  of  the  same  objection  Is  pre- 
sented in  virtue  of  the  fact  tliat  there  is  no 
showing  in  the  record  that  the  state  had  tak- 
en the  precaution,  before  the  witness  left  the 
state,  to  serve  him  with  a  subpoena  or  re- 
quire him  to  give  a  recognizance  to  appear. 
To  have  done  so  would  have  placed  him  un- 
der an  obligation  to  attend  the  subsequent 
trial,  but  could  not  have  compelled  such  at- 
tendance. In  Motes  v.  U.  S.,  178  U.  S.  458, 
20  Sup.  Ct.  993,  44  L.  Ed.  1150,  It  was  held 
that,  the  absence  of  the  witness  being  due  to 
the  negligence  of  the  prosecution,  his  former 
testimony  could  not  be  used  against  the  de- 
fendant. But  there  the  witness  in  question 
was  a  co-defendant  held  without  ball,  and  it 
was  within  the  absolute  power  of  the  gov- 
ernment to  secure  his  presence.  He  was  tak- 
en from  the  Jail  in  violation  of  law  by  the 
official  agent  of  the  United  States  and  prac- 
tically set  at  lll)erty.  Moreover,  his  disap- 
pearance did  not  occur  long  enough  prior  to 
bis  being  called  as  a  witness  to  Justify  the 
conclusion  that  he  had  gone  out  of  the  state. 
In  any  case  where  it  appears  that  the  ab- 
sence of  a  witness  is  by  the  procurement  of 
the  prosecution,  the  trial  court  should  of 
course  protect  the  defendant,  and  refuse  to 
permit  the  use  of  the  former  testimony,  not 
because  of  the  constitutional  requirement  re- 
ferred to,  but  because  the  ordinary  rules  of 
evidence  require  the  presence  of  the  witness 
tf  It  can  be  had,  and  a  party  procuring  the  ab- 
sence of  a  witness  could  not  derive  an  advan- 
tage from  it.  But  the  mere  fact  that  the  ab- 
sent witness  was  not  under  subpcena  does 
not  raise  a  presumption  of  bad  faith,  nor 
amount  to  such  lack  of  diligence  as  of  itself 
to  forbid  the  use  of  his  testimony  given  at  a 
former  trial. 


A  further  claim  of  error  Is  based  upon  the 
admission  of  the  former  testimony  of  another 
witness,  said  to  have  died  before  the  last 
trial.  It  is  urged  that  there  was  no  sufficient 
proof  of  his  death.  Whether  this  is  true  or 
not,  there  was  a  sufficient  showing  that  he 
bad  left  the  state  to  bring  the  case  within 
the  operation  of  the  rule  already  discussed. 

Error  is  assigned  in  the  giving  of  an  in- 
struction that  evidence  of  previous  threats 
made  by  Morris  against  defendant  might  be 
considered  for  the  purpose  of  throwing  light 
on  which  was  the  aggressor,  and  tending  to 
show  the  animus  of  the  deceased.  This  is 
conceded  to  be  the  rule  of  law  in  relation  to 
uncommunicated  threats,  but  it  is  Insisted 
that  the  court,  having  entered  upon  the  dis- 
cussion of  the  effect  of  threats  against  de- 
fendant at  all,  should  have  instructed  as  to 
the  consideration  that  should  be  given  to 
threats  that  were  communicated  to  defend- 
ant, since  there  was  evidence  that  some  of 
them  were  communicated.  The  argument  is 
made  that  the  Jury  would  naturally  infer 
that  even  the  communicated  threats  shoidd 
not  be  considered  for  any  other  purposes  than 
those  specifically  named  in  the  instruction. 
This  Is  not  sound.  There  is  a  great  and  ob- 
vious difference  in  the  effect  to  be  given  to 
uncommunicated  threats  against  the  defend- 
ant and  threats  that  are  communicated.  The 
essential  thing  in  the  one  case  is  the  fact 
that  the  victim  of  the  homicide  made  the 
threat,  and  in  the  other  that  the  defendant 
knew  or  believed  that  he  had  made  it.  In 
the  latter  case  it  is  really  the  communication, 
and  not  the  threat,  >  that  Is  Important  Th<> 
threat  is  relevant  because  it  tends  to  show 
the  feeling  of  the  deceased  toward  defendant; 
the  communication  of  the  threat  is  relevant 
because  it  tends  to  show  that  the  defendant 
knew  of  such  feeling,  and  was  Justified  In 
acting  with  reference  to  It.  The  two  sub- 
jects are  not  so  closely  related  that  the  court 
may  not  instruct  as  to  the  force  of  threats 
without  also  specifically  referring  to  the 
communication  of  threats.  The  defendant 
did  not  ask  for  an  instruction  as  to  communi- 
cated threats,  and  therefore  the  omission  to 
give  one  was  not  error. 

Other  assignments  of  error  relate  to  the 
evidence,  and  do  not  require  special  discus- 
sion. It  is  claimed  that  the  evidence  did  not 
Justify  the  conviction  because  it  showed  that 
the  defendant  acted  only  in  self-defense. 
The  homicide  was  the  result  of  a  street  fight 
Morris  was  unarmed,  except  that  he  had  a 
small  penknife  In  his  hand.  Nelson  had  a 
revolver,  which  he  fired  at  him  four  or  five 
times,  one  shot  being  almost  Immediately  fa- 
tal. Other  facts  appear  In  the  statement  in 
State  V.  Xelson,  65  Kan.  689,  70  Pac.  632.  It 
is  obvious  that  the  guilt  or  Innocence  of  the 
defendant  was  a  fair  matter  for  the  determi- 
nation of  a  Jury. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 
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(68  Ran.  819) 

THOMPSON  T.  COLBURN. 
(Supreme  Court  of  Kansas.    Feb.  0,  1904.) 

TAXATION— DEEDS— VALIDITY— UMITATIONS. 

1.  That  tax  deeds  recite  payment  by  the  cer- 
tificate holder  of  subsequent  taxes  for  three 
successive  years,  showing  the  aggregate  amount 
paid,  but  not  the  amount  paid  for  each  year; 
that  the  recited  consideration  preceding  the 
words  "taxes,  cost  and  interest  due  on  said 
land  for  the  years,"  etc.,  is  the  sum  of  the  face 
of  the  amounts  |>ald  to  the  county  treasurer, 
without  the  addition  of  interest;  and  that  the 
words  "an  adjourned  sale  of"  contained  in  the 
statutory  deed,  w^ith  the  purpose  that  they 
should  not  be  used  except  when  appropriate, 
were  retained — are  not  such  defects  as  to  prevent 
the  iive-year  limitation  statute  running  in  favor 
of  the  deeds. 

Error  from  District  Court,  Woodson  Coun- 
ty;  L.  Stillwell,  Judge. 

Action  between  John  B.  Thompson  and  Ef- 
fle  Colbnm.  There  was  Judgment  for  the  lat- 
ter, and  the  former  brings  error.    Affirmed. 

L.  W.  Galbralth  and  S.   C.   Holmes,   for 
.  plaintiff  in  error.    A.  J.  Jones  and  Chauncey 
M.  Millar,  for  defendant  In  error. 

PBai  CURIAM.  This  proceeding  inTolves 
the  validity  of  the  title  to  real  estate  assert- 
ed under  tax  deeds  which  have  been  of  rec- 
ord more  than  five  years  and  which  have 
been  upheld  by  a  prior  Judgment 

It  is  contended  by  plaintiff  In  error  that 
the  deeds  are  so  defective  upon  their  face 
that  they  are  not  sufficient  to  set  the  statute 
of  limitations  In  operation,  and  that  the  for- 
mer Judgment  is  void.  Among  the  matters 
relied  upon  as  making  the  deeds  void  on 
their  face  are:  The  deeds  recite  the  pay- 
ment by  the  bolder  of  the  certificates  on 
which  they  are  based  of  the  subsequent  tax- 
es for  three  successive  years,  and  show  the 
aggregate  amount  paid,  but  not  the  amoimt 
paid  for  each  year;  the  amount  recited  in 
the  deeds  as  the  consideration,  preceding  the 
words  "taxes,  cost  and  interest  due  on  said 
land  for  the  years,"  etc.,  is  the  sum  of  the 
face  of  the  amounts  paid  to  the  county  treas- 
urer, without  the  addition  of  Interest;  the 
words  "an  adjourned  sale  of"  Included  in  the 
statutory  form  of  tax  deed,  with  the  obvious 
purpose  that  they  should  not  be  used  except 
when  appropriate,  were  retained.  None  of 
these  defects  is  sufficient  to  prevent  the  stat- 
ute running  in  favor  of  the  deed.  Morrill  t. 
Douglass,  14  Kan.  293,  301;  Harris  ▼.  Curran, 
32  Kan.  580,  4  Pac.  1044;  Martin  v.  Garrett, 
49  Kan.  131,  140,  30  Pac.  168. 

A  further  claim  Is  based  upon  the  suppo- 
sition that  the  word  "not"  was  omitted  from 
the  recital  of  the  deeds  relative  to  redemption 
not  having  been  made.  The  word,  however, 
appears  in  the  record.  It  is  true  that  it  is 
interlined  in  pencil,  but  so  are  other  obvious 
clerical  errors.  No  attack  has  been  made  up- 
on the  truth  of  the  record  as  so  corrected. 
The  deeds  being  good  upon  their  face,  and 
having  been  of  record  five  years  without  an 
attack  being  made  upon  them,  it  is  unneces- 


sary to  consider  the  questions  presented  re- 
garding   the    former    judgment    upholding 
them. 
The  Judgment  is  affirmed. 


(68  Kan.  817) 

SWARTWOOD  et  al.  t.  SAGE. 
(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

GUARDIANS— SUIT  AGAINST  PLEADINGS— STAT- 
UTORY PROVISIONS. 

1.  While  Code  Civ.  Proc.  I  101,  re<^aire8  a 
guardian  ad  litem  to  file  a  general  denial,  and 
it  is  error  to  try  a  case  against  a  minor  with- 
out it,  his  omission  to  file  such  a  pleading  is  not 
a  jurisdictional  defect 

Error  from  District  Court  Rawlins  Coun- 
ty; John  R.  Hamilton,  Judge. 

Action  by  Jerome  B.  Sage  against  Fran- 
ziska  Swartwood  and  others.  There  was 
Judgment  for  plaintiff,  and  defendant  Swart- 
wood brings  error.    Affirmed. 

J.  P.  Noble,  for  plaintiff  in  error.  Albert 
Hemming  and  J.  T.  McClure  (Fred  Robert- 
son, of  counsel),  for  defendant  In  error. 

PER  CURIAM.  Jerome  E.  Sage  sued  in 
the  district  court  and  recovered  Judgment 
upon  a  note  and  mortgage  executed  by  Hel- 
muth  Weber  and  wife.  Weber  had  died  be- 
fore the  action  was  brought  and  Iiis  heirs, 
some  of  whom  were  minors,  were  made  de- 
fendants. The  guardian  of  the  minors  was 
also  made  a  defendant  In  that  capacity.  Na 
guardian  ad  litem  was  appointed.  The  only 
argument  presented  for  reversing  the  Judg- 
ment Is  Imsed  upon  the  claim  that  under  such 
circumstances  It  was  necessary  for  the  plain- 
tiff to  prove  the  execution  of  the  note  and 
mortgage,  although  their  execution  was  not 
denied  under  oath.  In  support  of  this  con- 
tention, plaintiff  In  error  cites  Neil  v.  J. 
t.  Case  &  Co.,  25  Kan.  510,  37  Am.  Rep.  259, 
and  Bryant  v.  Stainbrook,  40  Kan.  356,  1» 
Pac.  917.  These  cases  have  no  bearing  on  the 
matter;  they  merely  hold  that  In  actions 
brought  to  the  district  court  on  appeal  from 
the  probate  court,  no  new  pleadings  being 
filed,  the  Code  provision  that  allegations  of 
the  execution  of  written  Instruments  are 
taken  as  true  unless  denied  under  oath  does 
not  apply,  because  the  practice  followed  is 
that  of  the  probate  court.  It  is  true  that  an 
answer  of  a  guardian  defending  for  a  minor 
is  not  required  to  be  verified  (Code  Civ.  Proc 
i  109),  but  this  point  is  not  raised  by  plain- 
tiffs in  error,  and  neither  the  minors  nor 
their  guardian  (in  that  capacity)  are  made 
parties  in  this  court.  Moreover,  the  answer 
filed  by  the  defendants  did  not  deny  the  exe- 
cution of  the  note  and  mortgage  under  oath 
or  otherwise,  but  rather  admitted  it.  The 
statute  requires  a  guardian  ad  litem  to  file 
a  general  denial  (Code  Civ.  Proc.  §  101),  and 
It  is  error  to  try  a  case  against  a  minor  with- 
out such  a  pleading.  Brenner  v.  Bigelow,  8 
Kan.  400.    But,  as  already  stated,  no  such 
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question  is  here  preseoted.  and  the  omission 
Is  not  a  Jurlsdictioual  defect     WallcenhorBt 
T.  Lewis,  24  Kan.  420. 
The  judgment  is  afliimed. 


(6$  Kan.  61S) 
ATCHISON,  T.  &  S.  F.  RY.  CO.  t.  PAL- 
MORE. 

(Supreme  Court  ot  Kansas.    Feb.  6,  1901.) 

BEST  AND   SECONDARY  KVIDENCEi-PBRSONAL 
INJURIES— MEDICAL    EXAMINATION. 

1.  A  card  five  or  six  inches  square,  tacked  to 
the  end  of  a  wooden  railway  tie  in  a  pile  of  ties 
loaded  in  a  box  cnr,  dispovered  by  a  laborer  en- 
gaged in  unloadiiiR  the  ties  for  final  use,  bearing 
the  printed  words  "Arkansas  and  Texas  Tie 
Company,"  and  the  written  words,  "Creosote 
Treated  Ties,"  is  technically  the  best '  evidence 
of  whatever  information  its  inscription  impart- 
ed: but,  since  it  is  obvious  a  card  ot  that  char- 
acter is  not  intended  to  be  preserved,  aud  is 
not  likely  to  be,  preserved,  very  slight  evidence 
of  its  loss  is  sufficient  to  authorize  parol  proof 
of  its  contents,  and  a  verdict  will  not  be  set 
aside  because  no  other  foundation  for  secondary 
proof  than  the  foregoing  facts  is  established. 

2.  Before  inscriptions  upon  a  card  of  the  char- 
acter described  can  be  o£Eered  in  evidence  as  an 
admission  of  the  truthfulness  of  their  recitals,  or 
as  an  admonition  concerning  the  character  of 
the  ties,  it  must  be  made  to  appear  that  the  par- 
ty to  be  charged  made  the  admission  or  had  no- 
tice of  the  warning. 

3.  In  an  action  for  damages  for  a  negligent 
injury  to  the  eyes,  claimed  to  be  permanent,  a 

.timely  request  for  an  expert  physical  examina- 
tion of  the^  injured  organs  in  the  usual  and  or- 
dinary manner  should  be  granted,  although  in- 
Tolving  the  use  of  drugs  for  dilating  the  pupils 
of  the  eyes,  subject,  however,  to  the  limitation 
that  the  examination  do  not  produce  serious 
discomfort  or  any  deleterious  consequence. 
(Syllabus  by  the  Court.) 

In  Banc.  Enor  from  District  Ourt,  Stun- 
ner County;  James  Lawrence,  Judge. 

Action  by  Herscbell  Palmore  against  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.    Reversed. 

A.  A.  Hurd  and  O.  J.  Wood,  for  plaintiff  in 
error.  W.  W.  Schwlnn,  for  defendant  in  er- 
ror. 


BURCH,  J.  The  plaintiff  recovered  a  Judg- 
ment for  damages  against  the  defendant  re- 
sulting from  personal  injuries  claimed  to  have 
been  received  by  him  while  in  the  railroad 
company's  employ.  He  charged  that  the  de- 
fendant sent  blm  Into  a  box  car  to  unload 
•wooden  ties  which  had  been  prepared  for  use 
by  immersion  In  creosote,  a  virulent  poison, 
the  natural  effect  of  which  is  to  destroy  the 
tissues  of  the  human  body  with  which  it  may 
come  in  contact;  and  that  in  handling  the 
ties  a  fine  light  dust  which  had  accumulated 
upon  them,  and  which  bad  become  impreg- 
nated with  the  creosote,  was  disseminated  in 
the  air,  and  into  his  eyes,  by  means  of  which 
they  were  badly  burned,  and  his  vision  was 
permanently  Impaired.  On  the  trial  the  only 
evidence  offered  to  prove  that  the  ties  had 
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been  treated  with  creosote,  or  that  the  de- 
fendant had  any  knowledge  of  the  fact  that 
they  had  been  so  treated,  was  the  following: 
"I  got  in  to  unload  the  ties,  and  the  only 
place  for  me  to  work  was  to  get  behind  that 
pile  of  ties  and  shove  them  out.  The  other 
places  were  filled  up.  I  was  told  to  get  into- 
this  separate  car.  The  rest  of  my  gang  went 
to  another  car,  all  except  one  man;  and  I 
went  to  shove  these  ties  out  There  was  dry 
stuff  on  top  of  the  ties  blew  into  my  eyes 
and  burned  my  eyes  for  fifteen  minutes,  so 
that  I  liad  to  stop  work  for  about  that  long, 
and  I  went  to  the  door;  and  as  I  went  to 
the  door,  after  I  got  so  that  I  could  see  again, 
I  saw  on  the  end  of  the  ties  a  card  about  five 
or  six  inches  square.  •  •  *  Q.  Now  you 
may  tell  what  you  saw,  Herscbell.  A.  I  saw 
a  card.^  At  the  heading  of  the  card  was 
printed,  says,  'Arkansas  and  Texas  Tie  Com- 
pany'; in  indelible  blue  pencil  was  marked, 
'Creosote  Treated  Ties.'  Q.  You  say  the  card 
was  printed  on  it  'Arkansas  and  Texas  Tie- 
Company'?  A.  Printed  at  the  top,  the  head- 
ing of  the  card;  and  in  blue  pencil  was  marked' 
'Creosote  Treated  Ties.'  Q.  Where  was  the 
card?  A.  It  was  tacked  on  the  end  of  a  tie 
about  the  middle  of  the  pile  on  that  end. 
*  *  *  Q.  And  that  was  on  one  tie?  A. 
One  tie,  about  the  middle  of  the  car."  The 
railroad  company  insists  that  the  card  itself 
should  have  been  produced  or  accounted  for. 
In  strictness  the  card  would  have  furnished 
the  best  evidence  of  whatever  information 
Its  inscriptions  imparted.  Its  afiSxture  was 
80  slight  and  temporary  that  it  was  remova- 
ble without  effort  It  was  easily  portable 
and  preservable,  and  its  description  falls 
within  that  of  a  private  document  best  prov- 
able by  production.  But,  inasmuch  as  the 
card  was  casually  discovered  by  a  laborer 
when  unloading  the  ties  for  final  use,  and 
Inasmuch  as  it  is  apparent  that  the  card 
was  not  intended  to  be,  and  was  not  likely 
to  be,  preserved,  only  very  slight  evidence 
was  required  to  show  its  loss;  and  that  is 
sufficiently  furnished  by  the  very  statement 
of  the  circumstances,  so  that  a  verdict  should 
not  lie  overturned  because  a  foundation  for 
secondary  proof  was  not  sufilclently  estab- 
lished. 

A  more  serious  objection  to  the  proof  of 
the  language  of  the  card  is  that  the  defend- 
ant was  not  shown  to  be  cognizant  of  it  or 
privy  to  it  in  any  way.  The  card  could  be 
Important  only  as  an  admission  of  the  truth- 
fulness of  its  recitals,  or  as  an  admonition 
concerning  the  character  of  the  ties.  With- 
out some  proof  that  the  company  made  the 
one  or  had  due  information  of  the  other,  it 
could  not  be  bound.  The  fact  that  the  plain- 
tiff found  the  card  tacked  to  the  ties  was 
wholly  inadequate  for  either  purpose.  Any 
stranger  to  the  company  might  have  placed 
it  there;  and,  if  it  were  affixed  without  the 
authority  of  the  officers  or  agents  of  the  com- 
pany, it  was  nothing  more  than  the  declara- 
tion of  the  person  doing  so,  and  of  no  binding 
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effect  without  proof  of  facts  showing  it  was 
Intended  as  a  means  of  conveying  informa- 
tion concerning  the  character  of  the  ties,  and 
that  the  officers  or  agents  of  the  company 
were,  or  should  have  been,  apprised  of  it  in 
time  to  notify  the  plaintiCT.  Unsupplemented 
as  the  evidente  stood,  it  was  not  only  in- 
sufficient to  establish  a  liability  on  the  part 
of  the  company,  but  should  have  been  strick- 
en out. 

.  Before  the  trial  began,  the  defendant  made 
•  request  for  an  expert  physical  examina- 
tion of  the  plaintitrs  eyes  in  the  usual  and 
ordinary  manner.  No  objection  was  made  to 
the  time  or  form  or  propriety  of  the  request. 
On  behalf  of  the  plaintiff  it  was  stated  that 
he  consented  that  experts  might  examine  his 
eyes  by  inspecting  them,  but  that  he  protest- 
ed against  the  court  permitting  experts  or 
anybody  else  to  put  drugs  into  bis  eyes  for 
the  purpose  of  dilating  them.  No  reason 
whatever  for  this  protest  was  vouchsafed. 
On  the  part  of  the  defendant  it  was  suggest- 
ed that  In  no  instance  could  a  proper  ex- 
amination of  the  eye  be  made  without  dilat- 
ing certain  of  Its  parts,  and  the  request  was 
made  that  this  feature  of  the  examination  be 
left  to  the  experts  themselves.  Thereupon 
the  court  made  the  following  order:  "The 
plaintiff,  by  his  consent,  may  subject  him- 
self to  have  his  eyes  examined,  but  the  court 
will  not  permit  any  drugs  to  be  used  in  the 
examination  without  the  consent  of  the  plain- 
tiff." On  the  trial  the  plaintiff  himself  tes- 
tified to  a  great  destruction  of  his  eyesight. 
Two  physicians  produced  by  him  detailed 
the  results  of  superficial  observations  of  the 
eyes,  and  pronounced  his  vision  to  be  per- 
manently Impaired.  One  of  them  was  25 
years  of  age,  had  been  practicing  medicine 
but  18  months,  and  bad  been  without  eye 
practice,  except  In  a  clinical  way  connected 
with  his  college  work.  The  other  was  a  phy- 
sician of  experience,  but  he  was  not  Inter- 
rogated concerning  any  special  qualifications 
be  might  possess  for  the  diagnosis  of  cases 
of  this  character.  Two  physicians  called  by 
the  defendant  stated  they  had  inspected  the 
plaintiff's  eyes,  and  were  able  to  describe  the 
condition  of  the  outer  tissues,  but  they  unit- 
ed in  asserting  that  no  superficial  examina- 
tion could  discover  the  facts  or  test  the 
truthfulness  of  the  plaintiffs  statements; 
that  the  true  condition  of  his  eyes  could  only 
be  ascertained  by  an  ophthalmoscopic  exam- 
ination of  their  deeper  structures;  that  a  di- 
lation of  the  pupils  by  appropriate  drugs  for 
that  purpose  was  essential,  and  that  such 
was  the  usual  and  ordinary  method  of  ex- 
amining eyes  by  all  specialists.  Upon  the 
submission  of  the  cause  the  Jury  returned 
the  following  remarkable  special  findings: 
"Q.  If  you  find  for  plaintiff,  what  do  you  al- 
low blm  for  loss  of  time  in  the  past?  A. 
Nothing.  Q.  If  you  find  for  plaintiff,  what 
do  you  allow  him  for  loss  of  time  In  the  fu- 
ture? A.  Nothing.  Q.  If  you  find  for  plain- 
tiff, vrbsit  do  you  allow  him  for  pain  and  mat- 


tering in  the  past?  A.  Nothing.  Q.  If  yon 
find  for  plaintiff,  what  do  you  allow  him  for 
prospective  pain  and  suffering?  A.  Nothing. 
Q.  If  you  find  for  plaintiff,  what  do  you  al- 
low him  for  mental  pain  and  anxiety?  A. 
Nothing.  Q.  If  you  find  for  plaintiff,  what 
do  you  allow  him  for  loss  of  ability  to  earn  a 
livelihood?  A.  Nothing.  Q.  If  you  find  for 
plaintiff,  what  do  you  allow  him  for  per- 
manent Injuries?  A.  $5,000.00."  If,  there- 
fore, the  ruling  of  the  court  upon  the  appli- 
cation for  an  examination  of  the  plaintiffs 
eyes  was  erroneous,  it  was  not  cured  by  any 
subsequent  circumstance  of  the  trial. 

It  is  a  matter  of  common  knowledge  that, 
through  the  restriction  of  the  energies  of 
trained  .students  and  investigators  to  tliat 
single  field,  ophthalmology  has  been  brought 
to  a  state  of  comparative  perfection.  Here, 
as  in  all  other  quests  for  truth  conducted  un- 
der the  guidance  of  the  scientific  method,  the 
first  requirement  is  a  full  and  accurate  ob- 
servation of  the  facts.  The  sages  of  old, 
from  the  data  at  hand,  proved  that  the  flood 
of  the  Nile  is  caused  by  the  tears  of  Isls  shed 
for  Osiris,  until  the  eye  of  the  explorer  rest- 
ed upon  the  melting  snows  of  the  mountain 
peaks  of  central  Africa.  The  ancient  method 
of  establishing  facts  yet  dominates  some 
minds,  but  the  modem  scientific  expert  will 
be  content  with  nothing  short  of  a  view  of 
the  facts  when  they  can  be  seen.  There- 
fore he  has  invented  the  ophthalmoscope  for 
the  exploration  of  the  interior  of  the  eye,  the 
rhlnoscope  for  the  exploration  of  the  nasal 
cavities,  and  other  appropriate  instruments 
for  the  exploration  of  other  hollow  organs 
of  the  body,  and  he  will  not  attempt  to 
bridge  the  chasm  between  ignorance  and 
knowledge  in  any  case  where  they  may  be 
of  assistance  until  he  has  availed  himself 
of  their  use.  The  question  therefore  arises 
whether  or  not  the  law,  as  a  means  of  Jus- 
tice, will  tolerate  any  other  than  the  surest 
method  of  ascertaining  truth;  whether  or 
not,  with  all  the  marvels  of  scientific  achieve- 
ment placed  at  its  command,  the  rule  of 
thumb  shall  be  sufficient  for  its  purposes; 
and  whether  or  not  in  this  case  the  tlmdy 
application  of  the  defendant  for  the  produc- 
tion of  the  best  evidence  shall  be  granted 
before  a  transfer  from  the  treasury  of  the 
defendant  to  the  plaintiff  of  the  sum  of  $5,- 
000  Is  ordered. 

In  the  case  of  Atchison,  T.  &  S.  F.  R.  Oa 
T.  Thul,  29  Kan.  4G6,  44  Am.  Rep.  639,  an 
order  of  a  district  court  denying  an  applica- 
tion requiring  a  plaintiff  in  a  personal  injury 
case  to  submit  to  an  expert  examination  of 
his  eyes  was  declared  to  be  erroneous.  Mr. 
Justice  Valentine,  speaking  for  the  court, 
said:  "The  tendency  of  modern  adjudications 
and  of  modem  thought  Is  to  open  the  door  as 
wide  as  possible  for  the  introduction  of  all 
evidence  that  may  throw  light  upon  the  par- 
ticular subject  then  undergoing  Investigation. 
All  attainable  evidence  and  instruments  of 
evidence^  withlu  certain  Umitationa,  may  b« 
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presented  to  the  jury  for  their  inspection  and 
consideration,  and  all  proper  modes  of  in- 
vestigation or  inspection  may  be  resorted  to 
for  the  purpose  of  enabling  the  jury  to  arrire 
at  just  and  correct  conclusions.  Many  instru- 
ments of  evidence,  however,  can  be  examined 
only  by  the  aid  of  experts,  and  in  all  such 
cases  the  aid  of  experts  Is  not  only  allowable, 
but  may  be  demanded  as  a  matter  of  right 
by  the  party  needing  such  aid.  It  was  shown 
in  the  present  case  by  the  testimony  of  Dr. 
Williams  that  the  nature,  the  extent,  and  the 
permanency  of  the  injury  to  the  plaintiff's 
eyes  could  not  be  determined  with  any  rea- 
sonable degree  of  accuracy  except  by  a  care- 
ful examination,  made  by  some  oculist  or 
person  who  had  made  diseases  and  affections 
of  the  eyes  a  special  study;  and  we  would 
naturally  suppose  that  such  would  be  the 
case,  Independtot  of  the  testimony  of  Dr. 
Williams.  Hence  it  would  seem  that  in  a 
cas^  like  the  present  the  evidence  of  some 
such  expert  who  bad  made  such  an  exami- 
nation would  be  an  almost  indispensable  ne- 
cessity; but  such  evidence  in  many  cases 
could  not  be  obtained  unless  the  plaintiff  were 
first  compelled  by  an  order  of  the  court  to 
submit  himself  to  a  personal  examination  by 
some  such  expert.  Now,  is  such  evidence  to 
be  lost,  and  justice  possibly  defeated,  or  may 
the  court  order  that  such  an  examination 
may  be  had?  We  favor  the  f  roposition  con- 
tained in  the  latter  portion  of  this  alterna- 
tive." It  does  not  affirmatively  appear  from 
the  statement  of  facts,  however,  if  the  ex- 
amination of  Thul  contemplated  the  use  of 
drugs,  and  in  support  of  its  opinion  the  court 
quotes  from  a  decision  of  tlie  Supreme  Court 
of  Iowa  as  follows:  "To  our  minds,  the  prop- 
osition is  plain  that  a  proper  examination 
by  learned  and  skilled  physicians  and  sur- 
geons would  have  opened  a  road  by  which 
the  cause  could  have  been  conducted  nearer 
to  exact  justice  than  in  any  other  way.  The 
plaintiff,  as  It  were,  had  under  his  control 
testimony  which  would  have  revealed  the 
truth  more  clearly  than  any  other  that  could 
have  been  Introduced.  The  cause  of  truth, 
the  right  administration  of  the  law,  demand 
tbat  he  should  have  produced  it.  The  use 
of  anaesthetics,  opiates,  or  drugs  of  any  kind 
should  have  been  forbidden,  if,  indeed,  it 
had  been  proposed;  and  it  should  have  pre- 
scribed that  he  should  be  subjected  to  no 
tests  painful  In  their  character."  This  au- 
thority, however.  Is  by  no  means  conclusive. 
Drugs  are  of  infinite  shades  of  potency  from 
the  rankest  poisonousness  to  absolute  in- 
nocuousness.  They  may  produce  death,  or 
an  effect  so  fleeting  and  temporary  that  only 
the  most  skilled  observer  can  be  conscious 
of  It;  and  reactions  from  them  range  from 
the  utterly  intolerable  to  the  positively  pleas- 
urable. The  question,  therefore,  is  not  If 
drugs  shall  be  used,  but  If  an  examination 
shall  be  made  without  serious  inconvenience 
and  without  deleterious  effect.  Any  enforced 
examination  is  Texatloos  and  embarrassing. 


and  very  frequently  must  Involve  some  slight 
degree  of  that  discomfort  which  Is  denomi- 
nated pain;  but  an  examination  may  never- 
theless be  made  with  due  consideration  of 
both  the  sensibilities  of  the  plaintiff  and  the 
demands  of  justice.  Other  adjudicated  cases 
cast  little  light  upon  the  question.  In  the 
case  of  Strudgeon  v.  Village  of  Sand  Beach, 
107  Mich.  496,  05  N.  W.  61C,  the  court  held: 
"An  order  requiring  the  plaintiff  in  an  ac- 
tion for  personal  injuries  to  submit  to  an 
examination  by  physicians,  necessarily  In- 
volving the  use  of  anaesthetics,  is  properly 
refused."  It  Is  to  be  Inferred,  however,  from 
the  report  of  the  case,  that  the  physicians 
were  there  demanding  the  total  subjugation 
of  consciousness— a  measure  so  extreme  that 
the  court  might  well  refuse  to  consider  It. 
In  Hess  v.  Lake  Shore  &  Michigan  Southern 
E.  R.  Co.,  7  Pa.  Co.  Ct.  R.  565,  the  court.  In 
a  speculative  way,  remarked:  "The  exami- 
nation should,  however,  be  conducted  In  such 
a  manner  as  to  avoid  the  Infliction  of  pain, 
the  subjection  to  indignity,  or  the  endanger- 
ing of  health  or  life.  No  anffisthetics,  opi- 
ates, or  drugs  should  be  administered."  But 
it  then  proceeded  to  order  an  examination 
"by  electric  tests  by  means  of  a  battery  of 
such  moderate  power  as  is  approved  by  medi- 
cal authority  In  like  cases,  and  as  will  not 
inflict  pain  or  endanger  the  health  or  life  of 
plaintiff,  either  or  all."  Just  why  degrees  of 
potency  should  be  recognized  in  the  applica- 
tion of  a  powerful  natural  agent  like  elec- 
tricity and  rejected  when  considering  vegeta- 
ble or  mineral  substances  is  not  obvious.  In 
the  case  of  Belt  Electric  Line  Co.  v.  Allen 
(Ky.)  44  S.  W.  89,  80  Am.  St.  Rep.  374,  It  Is 
said:  "The  examination  should  be  ordered 
and  had  under  the  direction  and  control  of 
the  court,  whenever  It  fairly  appears  that 
the  ends  of  justice  require  the  disclosure  of 
more  certain  ascertainment  of  facts  which 
can  only  be  brought  to  light  or  fully  eluci- 
dated tiy  such  an  examination,  and  that  the 
examination  may  be  made  without  danger  to 
the  plaintiff's  life  or  health,  and  without  the 
Infliction  of  serious  pain."  And  in  the  case 
of  City  of  South  Bend  v.  Turner,  156  Ind. 
418.  60  N.  E.  271,  54  L.  R.  A.  396,  83  Am.  St. 
Rep.  200,  after  reviewing  the  authorities  to 
the  date  of  the  decision,  the  Supreme  Court 
of  Indiana  drew  the  following  conclusion: 
"The  cases  above  cited  as  affirming  the  ex- 
istence of  the  power  establish  the  following 
propositions:  •  •  *  (4)  That  the  exami- 
nation should  be  applied  for  and  made  before 
entering  upon  the  trial,  and  should  be  ordered 
and  conducted  under  the  direction  of  the 
court,  whenever  it  fairly  appears  that  the 
ends  of  justice  require  a  more  certain  ascer- 
tainment of  Important  facts  which  can  only 
be  disclosed  or  fully  elucidated  by  such  an 
examination,  and  such  an  examination  may 
be  made  without  danger  to  the  plaintiff's  life 
or  health  or  the  infliction  of  serious  pain." 
In  these  two  cases,  however,  the  narrow 
question  under  consideration  was  not  inde- 
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pendently  discussed.  So  far  as  the  Intrinsic 
character  of  the  agency  employed  is  con- 
cerned, the  law  should  not  distinguish  be- 
tween dilations  accomplished  by  mechanical 
and  by  medicinal  means.  In  the  case  of 
O'Brien  v.  The  City  of  La  Crosse.  99  Wis. 
421,  75  N.  W.  81,  40  L.  R.  A.  831.  the  refusal 
of  the  plaintiffs  physician  to  permit  the  use 
of  a  catheter  in  the  course  of  an  examination 
by  physicians  employed  by  the  defendant  was 
upheld,  because  it  appeared  that  a  danger- 
ous inflammation  was  likely  to  result.  In 
the  case  of  Louisville  Ry.  Co.  v.  Hartlege, 
74  S.  W.  742,  the  Supreme  Court  of  Ken- 
tucky adhered  to  the  rule  announced  in  Belt 
Electric  Line  Co.  v.  Allen,  supra,  but  affirmed 
an  order  denying  an  examination  of  the  per- 
■on  of  a  woman  which  involved  a  mutilation 
and  severe  pain.  But  in  the  carefully  con- 
sidered cases  of  Ala.  Great  Southern  R.  R.' 
Co.  V.  Hill,  90  Ala.  71,  8  South.  90,  9  L.  B. 
A.  442,  24  Am.  St  Rep.  764.  and  Brown  v. 
Chicago,  M.  &  St  P.  Ry.  Co.  (N.  D.)  95  N. 
W.  153,  the  examinations  authorized  neces- 
sarily contemplated  either  an  internal  digital 
exploration  or  the  nse  of  the  speculum.  The 
conclusion  to  be  drawn  from  these  decisions 
therefore  is  that  due  precautions  for  thfe  com- 
fort and  safety  of  the  subject  are  the  mat- 
ters for  primary  consideration.  With  these 
provided  for,  the  method  and  means  employ- 
ed should  be  left  to  the  discretion  of  the 
«xpert  making  the  examination. 

From  all  this  the  conclusion  must  follow 
that  the  district  court  should  have  required 
an  expert  examination  of  the  plalntifiTB  eyes 
to  be  made,  subject  to  the  limitation  that  It 
should  not  produce  serious  discomfort  or  any 
deleterious  consequence;  and,  in  order  to  in- 
sure the  execution  of  Its  order  according  to 
the  strict  letter  of  its  terms,  the  court  shduld 
have  approved,  if  It  did  not  actually  select, 
the  experts  appointed  to  make  the  examina- 
tion. 

The  judgment  of  the  district  court  is  re- 
versed, with  direction  to  proceed  further  in 
accordance  with  this  opinion.  All  the  Jus- 
tices concurring. 


<6S  Kan.  4S5) 

MOESER  et  al.  t.  LEWIS. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 
SPECIAL  PINDINOS— MOTION  FOR  JUDGMENT. 

1.  A  motion  for  judgment  upon  special  findings 
covering  a  portion  of  the  matters  established  by 
the  evidence  is  properly  denied  when  such  find- 
ings may  l>e  harmonized  with  the  evidence  sus- 
taining the  general  verdict 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Shawnee  Coun- 
ty;  Z.  T.  Hazen,  Judge. 

Action  by  John  F.  Lewis  against  William 
Moeser  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Affirmed. 

Moore  &  Berger,  for  plaintiffs  In  error. 
Ferry  &  Doran  and  D.  M.  ReUban,  for  de- 
fendant in  erroi; 


BURCH,  J.  A  workman  in  an  Ice  and  cold 
storage  plant  was  Injured  by  the  falling  of 
a  hoisting  crane,  which  it  was  his  duty  to 
operate,  from  a  beam  supporting  it  some  dis- 
tance above  his  head.  In  an  action  for  dam- 
ages against  his  employers,  the  proprietors  of 
the  plant,  for  the  Injuries  received,  the  work- 
man alleged  and  proved  a  number  of  causes 
for  the  accident,  any  one  of  which  would  be 
sufBclent  to  account  for  it  The  issues  In 
the  case  were  partially  covered  by  special 
findings  of  fact  returned  by  the  jury,  as  fol- 
lows: "Q.  1.  Had  not  this  particular  crane 
been  used  for  about  fourteen  years  Imme- 
diately prior  to  the  accident?  A.  Yes;  with 
some  changes.  Q.  2.  Did  not  the  defendants 
use  that  care  which  a  reasonably  prudent 
person  would  have  exercised  to  have  the 
crane  with  which  the  plaintiff  was  working 
at  the  time  of  the  accident  on  October  2, 
1901,  in  a  reasonably  safe  condition?  A.  No. 
Q.  3.  Was  not  the  crane  which  fell  on  Lewis 
replaced  on  the  same  tracks  soon  after  the 
accident  to  Lewis,  and  on  the  same  night, 
and  used  in  that  same  condition  for  several 
months  after  October  2,  1901,  by  other  em- 
ployes of  defendants?  A.  Yes;  with  scmie 
'repairs.  Q.  4.  Prior  to  October  2,  1901,  bad 
the  crane  ever  fallen  off  of  the  beams  on 
which  It  was  moved?  A.  No.  Q.  6.  If  the 
last  question  is  answered  In  the  afflrmatlTe, 

state  when  It  was?    A.  .    Q.  5.  Was 

the  crane  on  the  night  of  October  2,  1901. 
in  an  unsafe  condition,  if  handled  or  moved 
with  ordinary  care?  A.  Yes.  Q.  7.  If  yon 
answer  the  last  question  In  the  affirmative, 
did  the  defendants  know  the  crane  was  In 
an  unsafe  condition  at  or  immediately  prior 
to  the  accident  to  Lewis?  A.  Yes.  Q.  8. 
Was  it  not  the  duty  of  Lewis  to  manage  and 
control  the  moving  of  the  crane,  without  the 
aid  or  assistance  of  any  other  person?  A. 
Yes.  Q.  9.  Was  not  Lewis  equally  as  com- 
petent as  defendants  to  judge  of  the  risks 
or  probability  of  the  crane  falling?  A.  No. 
Q.  10.  Had  not  Lewis  worked  with  the  crane 
several  weeks  Immediately  prior  to  October 
2,  1901?  A.  Y^s.  Q.  11.  Prior  to  October  2, 
1901.  did  the  crane  work  properly  while 
Lewis  was  operating  it?  A.  Yes.  Q.  12.  Did 
not  the  plaintiff,  Lewis,  when  working  with 
the  crane,  have  an  opportunity  of  obserr- 
Ing  or  noticing  its  condition?  A.  Yea  Q. 
13.  What  caused  the  crane  to  fall  on  Lewis? 
A.  No  direct  evidence  to  show  what  caused 
it  Q.  14.  Did  not  the  plaintiff,  Lewis,  on 
the  night  of  Octol>er  2, 1901,  have  as  good  an 
opportunity  as  the  defendants  to  judge  at 
the  probability  of  the  crane  falling  on  him? 
A.  Yes.  Q.  15.  Was  the  injury  to  plaintiff  the 
result  of  an  accident  occurring  without  the 
negligence  of  plaintiff  or  defendants?  A. 
Without  the  negligence  of  the  plaintUt." 
The  jury  also  returned  a  general  verdict  for 
the  plaintiff,  upon  which  judgment  was  en- 
tered. A  motion  for  a  new  trial  was  filed  by 
the  defendants, '  and  then  withdrawn.  Th^ 
then  filed  a  motion  for  Judgment  la  their  fa- 
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vor  upon  tbe  special  findings,  wblch  was 
overruled,  and  upon  that  ruling  alone  error 
Is  predicated. 

It  is  contended  tbat  because  tbe  findings 
show  a  long-continued  use  of  the  crane,  and 
that  It  bad  worked  properly  for  several 
weeks  before  the  accident,  the  defendants 
bad  no  reason  to  anticipate  a  casualty  would 
occur,  and.  hence  that  actionable  negligence 
does  not  appear.  Much  evidence  in  tbe  case, 
however,  established  tbe  fact  that  the  crane 
was  In  a  defective  and  dangerous  condition, 
as  shown  by  finding  No.  6,  and  tbat  though 
prior  to  October  2,  1901,  the  crane  had  nev- 
er fallen  off  the  beams  supporting  it,  as  stat- 
ed In  flndting  No.  4,  it  frequently  came  off  tbe 
tracks  upon  which  it  ran,  and  only  by  slen- 
der means  was  prevented  from  falling  entire- 
ly down.  Though  the  crane  had  been  used  a 
long  time,  It  was  with  changes;  and,  though 
replaced  after  the  accident,  it  was  with  re- 
pairs. Findings  numbered  1,  3,  and  10  are 
entirely  consistent  with  findings  numbered  2, 
^  and  7,  and  do  not  by  any  means  exclude 
liability  on  the  part  of  the  plaintUTs  em- 
ployers. 

It  is  further  argued  that  because  it  was 
tbe  plaintifrs  duty  to  manage  and  control 
the  movements  of  tbe  crane  without  the  as- 
sistance of  any  other  person,  and  because  be 
had  worked  with  it  for  a  considerable  length 
of  time,  had  an  opportunity  of  observing  and 
noticing  its  condition,  and  had  as  good  an 
opportimlty  to  judge  of  the  probability  of 
the  crane  falling  on  him  as  did  his  employ- 
ers, be  assumed  the  risk  of  an  accident. 
This  argument,  however,  is  fairly  answered 
by  finding  No.  9,  that  the  plaintlfT  was  not  as 
competent  as  his  employers  to  judge  of  the 
probability  of  the  crane  falling,  or  the  risk 
of  such  an  occurrence,  and  by  the  case  of 
A.,  T.  &  S.  F.  R.  Co.  V.  Bancord,  66  Kan.  81, 
71  Pac.  233,  which  decides  that  mere  knowl- 
edge or  opportunity  of  observation  is  not 
enough  to  raise  the  implication  of  assumed 
risk. 

Finally,  It  is  hisisted  that  finding  No.  13 
required  the  court  to  enter  judgment  for  tbe 
defendants,  since  negligence  must  be  proved, 
and  cannot  be  presumed  or  conjectured  or 
surmised.  The  only  witness  to  the  accident 
was  the  plaintiff  himself,  who  testified  that 
be  did  not  know  how  the  crane  happened  to 
get  oflf  the  track.  There  was,  therefore,  as 
the  jury  found,  no  direct  evidence  of  what 
caused  the  Injury.  This,  however,  falls  far 
short  of  saying  there  was  no  evidence  what- 
«ver  to  sustain  the  general  verdict.  The  rec- 
ord contains  nn  .abundance  of  evidence  de- 
scribing defects  in  the  mechanism  of  the 
crane  and  its  mounting,  owing  their  exist- 
«nce  to  tbe  negligence  of  tbe  defendants,  and 
amply  sufficient  to  produce  the  casualty 
which  did  occur.  By  tbe  general  verdict  the 
Jury  drew  the  conclusion  tbat  one  or  more 
of  these  defects  caused  the  crane  to  fall. 
Tbe  evidence  warranted  such  conclusion,  and 
the  jury  was  authorized  to  draw  It  Rail- 
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way  Co.  V.  Wood,  66  Kan.  613,  72  Pac.  215; 
Railroad  Co.  v.  Perry,  63  Kan.  792,  70  Pac. 
876;  K.  C,  Ft  S.  &  M.  R.  Co.  v.  Blaker  8c. 
Co.  (Kan.,  Jan.  1904)  75  Pac.  71.  The  find- 
ing, therefore,  is  not  inconsistent  with  the 
general  finding  of  tbe  verdict 

Under  these  circumstances,  the  motion  for 
judgment  on  tbe  special  findings  was  prop- 
erly overruled,  and  tbe  judgment  of  the  dis- 
trict court  is  affirmed.  All  the  Justices  con- 
curring. 

(30  Mont.  80) 
SMITH  V.  SHOOK. 
(Supreme  Court  of  Montana.    Feb.  26,  1904.) 

NEW  TRIAL-NHWLT  DISCOVERED  BVIDBNCE— 
DIUGBNCB  —  IGNORANCE  OF  EXISTBNCB— 
TIME  FOR\FILINO  ADDITIONAL  AFFIDAVITS 
—  WITNESSES  —  CROSS-EXAMINATION  —  PRO- 
PRIETY. 

1.  Id  an  action  to  recover  an  alleged  loan  it 
appeared  that  plaintiff  had  been  employed  by 
defeudant's  firm,  and  had  been  paid  a  certain 
compensation,  and  tbat  he  had  borrowed  a  sum 
of  money  from  the  firm,  which  he  had  after- 
wards repaid.  Defendant  sought  to  show  by 
cross-examination  of  plaintiff's  wife  tbat  plain- 
tiff's statement  of  the  amount  received  by  him 
for  the  labor  was  not  true,  and  that  plaintiff 
had  secured  $50  from  defendant  to  send  witness 
to  Chicago,  and  at  that  time  had  no  money. 
■Held  improper  cross-examination. 

2.  Code  Oiv.  Proc.  §  1171,  authorizes  the 
granting  of  a  new  trial  for  newly  discovered 
evidence,  which  the  moving  party  could  not 
with  reasonable  diligence  have  discovered  and 
produced  at  the  trial.  In  an  action  to  recover 
a  loan  plaintiff  testified  in  justice's  court  that 
no  one  was  present  when  the  loan  was  made, 
hut  in  tbe  district  court  testified  that  his  wife 
was  present  Defendant  asked  no  continuance 
to  secure  impeaching  witnesses,  and  made  no 
effort  to  that  end,  but  himself  testified  to  the 
contradiction.  Eeld,  that  a  new  trial  was  prop- 
erly refused. 

3.  The  party  moving  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  must  show 
by  his  own  atBdavit  that  the  new  evidence  was 
not  known  to  him  at  the  time  of  the  trial,  and 
the  afildavits  of  other  persons  on  tbat  question 
are  not  sufficient. 

4.  Where  it  appears  that  nine  affidavits  rela- 
tive to  an  alleged  contradiction  .between  the 
opposing  party's  testimony  at  a  former  and  at 
the  present  trial  were  read  in  support  of  a  mo- 
tion for  a  new  trial,  it  was  not  error  to  refuse 
to  extend  the  time  to  enable  the  moving  party 
to  secure  additional  affidavits. 

Ommissloners'  Opinion.  Appeal  from  Dis- 
trict Court,  Missoula  County;  F.  O.  Webster, 
Judge. 

Action  by  Charles  G.  Smith  against  George 
L.  Shook.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  L.  Duncan,  for  appellant  Jno.  M.  Ev- 
ans, for  respondent 

POORMAN,  C.  This  action  was  commen- 
ced in  the  justice  court  to  recover  tbe  sum  of 
$50  alleged  to  have  been  theretofore  loaned 
by  plaintiff  to  defendant.  The  defendant 
made  general  denial.  Verdict  and  judgment 
for  plaintiff.  Defendant  appealed  to  the  dis- 
trict conrt,  where  a  trial  again  resulted  in  a 

\  3.  See  New  Trial,  vol.  37,  Cent  Dig.  i  310. 
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verdict  and  Judgment  for  the  plaintiff.  The 
defendant  appeals  from  the  Judgment  and 
from  the  order  denying  his  motion  for  a  new 
trial. 

It  appears  from  the  record  that  the  plain- 
tiff and  his  wife  bad  been  employed  by  the 
Arm  of  Shool:  &  Hinchman,  and  had  been 
paid  a  certain  compensation;  that  plaintiff 
had  borrowed  a  sum  of  money  from  the  firm, 
which  he  had  afterwards  repaid.  Plaintiff 
claims  also  that  he  had  some  money,  de- 
rived from  other  sources,  at  the  time  be 
made  the  alleged  loan  to  defendant. 

1.  At  the  trial  the  defendant  sought  to 
show  by  cross-examination  of  plaintiff's  wife, 
Mrs.  C.  G.  Smith,  that  plaintiff's  statement 
of  the  amount  of  money  received  by  him  for 
the  labor  was  not  true;  that  plaintiff  had 
secured  $50  from  defendant  for  the  purpose 
of  sending  witness  to  Chicago;  that  plaintiff 
at  that  time  had  no  money.  This  evidence 
was  objected  to  as  Improper  cross-examina- 
tion, and  the  objection  was  sustained.  The 
defendant  does  not  claim  that  be  ever  loaned 
the  plaintiff  any  money.  It  is  admitted  by 
defendant  that  the  money  borrowed  from  the 
firm  by  plaintiff  had  been  repaid  prior  to 
the  commencement  of  this  action.  There 
was  no  dispute  between  plaintiff  and  defend- 
ant as  to  the  amount  received  by  plaintiff 
for  labor  performed  for  Shook  &  Hinchman, 
and  the  witness  had  not  testified  on  direct 
examination  as  to  any  other  money  plaintiff 
bad  at  any  time.  The  court  did  not  err  in 
sustaining  this  objection. 

2.  It  is  also  claimed  that  a  new  trial 
should  have  been  granted  on  the  ground  of 
surprise  and  newly  discovered  evidencp  un- 
der section  1171  of  the  Code  of  Civil  Pro- 
cedure, and  that  an  extension  of  time  should 
have  been  given  appellant  in  which  to  file 
additional  affidavits  on  his  motion  for  a 
new  trial.  The  showing  of  surprise  and  new- 
ly discovered  evidence  consists  in  the  al- 
leged fact  made  to  appear  that  plaintiff  had 
testified  in  the  Justice  court  that  no  one  was 
present  when  this  loan  was  made,  while  in 
the  district  court  he  testified  that"  his  wife 
was  present;  and  that  Mrs.  C.  G.  Smith,  aft- 
er the  trial,  made  statements  to  the  effect 
that  she  was  not  present  at  the  time  the 
loan  was  made,  while  in  her  testimony  she 
had  stated  that  she  was  present  at  that  time. 
This  newly  discovered  evidence  in  either  case 
is  no  more  than  impeaching  evidence,  and 
that  relating  to  plaintiff  does  not  go  to  his 
testimony  regarding  the  loan  Itself,  but  to 
the  incidental  fact  as  to  who -was  present  at 
that  time.  At  the  trial  in  the  district  court 
the  defendant  icnew  of  the  statements  made 
by  the  plaintiff  at  the  former  trial,  and  knew 
in  whose  presence  they  were  made,  but  no 
continuance  was  asked  for,  and  apparently 
no  effort  then  made  to  .secure  the  evidence. 
The  trial  proceeded  without  any  objection, 
and  defendant  testified  on  this  very  point. 
This  impeaching  evidence  as  to  plaintiff  then 
became  ctunulative.     The  defendant  should 


have  made  some  effort,  when  It  first  became 
known  to  him  that  this  Impeaching  evidence 
was  necessary,  to  have  secured  a  continuance 
or  permission  to  have  these  witnesses  called. 
Objection  after  verdict,  in  such  cases,  comes 
too  late.  Heath  v.  Scott  (Cal.)  4  Pac.  557; 
Knuffke  v.  Knuffke  (Kan.  App.)  56  Pac.  326; 
Plncns  V.  Puget  S.  B.  (3o.  (Wash.)  50  Pac. 
930;  Walker  t.  Gray  (Ariz.)  57  Pac.  614; 
Huster  v.  Wynn  (Okl.)  58  Pac.  736; .  Lee-Clark 
A.  H.  Co.  V.  Yankee  (Colo.  App.)  48  Pac, 
1050;  Rand  v.  Kipp,  27  Mont.  138,  69  Pac. 
714;  Romero  v.  Desmarals  (N.  M.)  20  Pac. 
787. 

3.  The  defendant  filed  an  affidavit  in  sup- 
port of  bis  motion  for  a  new  trial,  but  made 
no  reference  whatsoever  to  this  newly  dis- 
covered impeaching  evidence  as  to  the  wit- 
ness Mrs.  C.  G.  Smith,  nor  did  defendant 
offer  any  affidavits  of  the  witnesses  by  whom 
he  expected  to  make  the  proof,  nor  give  any 
reasons  why  he  did  not  make  reference  there- 
to or  submit  the  affidavits,  though  It  is  stated 
in  the  affidavit  of  defendant's  attorney  that 
he  knew  the  naibes  of  some  of  those  wit- 
nesses. Elliott  et  al.  v.  Martin  et  al.,  27 
Mont.  519,  71  Pac.  756.  It  Is  fundamental 
that  the  moving  party  must  show  by  his 
own  affidavit  that  the  new  evidence  was  not 
known  to  him  at  the  time  of  the  trial.  Upon 
tliat  question  the  affidavits  of  other  persons 
are  not,  as  a  general  rule,  sufficient.  1  Spell- 
!  ing.  New  Trial  &  App.  Prac.  par.  207,  and 
cases  cited;  Hayne,  New  Trial  &  App.  par. 
92;  Arnold  v.  Skaggs,  35  Cal.  684.  It  is  a 
general  rule  that,  before  a  new  trial  will  be 
granted  on  the  ground  of  newly  discovered 
evidence,  cumulative  or  impeaching,  it  must 
be  made  to  appear  affirmatively  that  the  new 
evidence  would  probably  be  sufficient  to 
change  the  verdict  and  produce  a  different 
result.  Hayne,  New  Trial,  par.  90;  Huster 
V.  Wynn,  supra;  Leyson  v.  Davis,  17  Mont. 
220,  42  Pac.  775,  31  L.  R.  A.  "429;  Springer 
V.  Schultz,  105  111.  App.  544;  Francisco  v. 
Benepe,  6  Mont.  243,  11  Pac.  637.  See,  also, 
Baxter  v.  Hamilton,  20  Mont.  327,  51  Pac. 
205;  State  v.  Brooks,  23  Mont  147,  57  Pac. 
1038.  Statutes  similar  to  section  1171  of  our  ' 
Code  of  Civil  Procedure  have  been  so  con- 
strued. Oberlander  v.  Fixen  &  Co.,  129  Cal. 
090,  62  Pac.  254.  "The  additional  evidence 
to  afford  opportunity  for  the  introduction  of 
which  a  new  trial  is  sought,  must  be  newly 
discovered,  by  which  expression  is  meant 
that  it  must  have  been  discovered  since  the 
trial.  If  discovered  before  or  at  the  trial, 
and  no  continuance  of  the  trial  was  applied 
for,  an  answer  to  the  motion  that  no  dili- 
gence is  shown  will  be  sufficient  to  defeat  It, 
no  matter  what  else  may  be  shown."  1 
Spelling,  New  Trial,  supra;  Curran  v.  Stange 
Storage  Co.  (Wis.)  74  N.  W.  377.  It  appears 
from  the  record  that  nine  affidavits  relative 
to  the  alleged  statements  made  by  plaintiff 
at  the  former  trial  were  read  and  used  in 
support  of  the  motion  for  a  new  trial,  and 
the  court  did  not  err  in  refusing  to  extend 
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tbe  time  In  order  to  enable  the  defendant  to 
secure  additional  afBdavlts  on  that  point; 
even  If  the  application  for  such  extension 
had  been  made  wltbln  tbe  time  required  by 
section  1173,  Code  Civ.  Proc.,  as  that  section 
Is  construed  in  Wright  v.  Mathews,  28  Mont 
442,  72  Pac.  820,  and  State  ex  rel.  S.  M.  Co. 
y.  Second  Judicial  District  Court,  28  Mont 
123,  72  Pac.  412. 

We  find  no  material  error  in  this  case,  and 
recommend  that  the  Judgment  and  order  ai>- 
pealed  from  be  affirmed. 

CliAYBEBG.  O.  O.,  and  CALLAWAY,  O, 
concur. 

PER  CURIAM.  For  tbe  reasons  stated  In 
tbe  foregoing  opinion,  the  Judgment  and  order 
are  affirmed. 


(30  Mont.  13) 

MOORE  T.  MURRAY  et  al. 
(Supreme  Court  of  Montana.    Feb.  24,  1904.) 

PLEADINGS  — DENIALS  —  SUFFICIENCY  —  JUDG- 
MENT   ON    PLEADINGS— DETERMINATION    OF 
MOTION— ENTRY  OF  FINAL  JUDGMENT. 
1.  Judgmeut  on  the  pleadings  cannot  be  en- 
tered where  there  is  an  issue  framed  thereby. 
_  2.  Denials  which  are  as  specific  as  the  allega- 
tions they  are  intended  to  meet,  aud  which  con- 
trovert the  spirit  and  substance  of  the  adverse 
pleading,  are  sufficient  to  raise  issues. 

3.  Although  Code  Cir.  Proc.  {  741,  provides 
that  an  appeal  cannot  be  taken  from  a  denial 
of  judgment  on  the  pleadiugs,  and  that  subse- 
Qoeut  proceedings  of  either  party  are  not  preju- 
diced thereby,  it  was  proper  for  the  court  to  en- 
ter judgment  for  defendant  after  overruling 
plaintiff's  motion  for  judgment  on  the  plead- 
ings, where  plaintiff,  instead  of  proceeding  to 
trial  upon  the  merits,  announced  that  he  would 
stand  on  tbe  motion  as  made. 

Commissioners*  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
Judge. 

Action  by  Donald  Moore  against  James 
A.  Murray  and  others.  From  a  Judgment  in 
favor  of  defendant  James  A.  Murray,  plain- 
tiff appeals.    Affirmed. 

The  plaintiff  commenced  this  action  by 
filing  a  complaint  containing,  among  others, 
tbe  following  paragraphs: 

"(1)  That  at  all  tbe  Umes  hereinafter  men- 
tioned tbe  defendant  James  A.  Murray  was 
the  owner  and  reputed  owner  of  tbe  property 
hereinafter  described,  and  that  tbe  defendants 
James  Cummiugs  and  T.  J.  McKenzIe  were 
theowners  of  an  Interest  in  said  realty  togeth- 
er with  said  Murray,  as  tbe  plaintiff  is  in- 
formed and  believes,  and  were  the  owners  of 
certain  Improvements  thereon,  made  by  them 
and  said  Murray;  and  that  all  funds  for  tbe 
said  improvements  on  said  realty  were  made 
by  said  defendants  Jointly,  and  with  moneys 
advanced  by  said  Murray  to  said  partnership 
In  said  mines  for  the  purpose  of  developing 
tbe  same  for  the  benefit  and  use  of  all  of  tbe 
said  defendants. 

T  X  See  Pleading,  voL  S»,  CenL  Dig.  |  2U. 


"(2)  That  between  the  25tb  day  of  July, 
1899,  and  the  17tb  day  of  February,  1900, 
the  plaintiff  rendered  and  performed  services 
as  miner  upon  tbe  said  premises,  the  same 
being  under  a  continuous  contract,  amount- 
ing to  196  days'  labor  at  tbe  rate  of  $3.50 
per  day,  amounting  In  all  to  tbe  sum  of  $686, 
said  work  and  labor  being  performed  at  tbe 
Instance  and  request  of  tbe  said  James  Gum- 
mlngs,  and  for  tbe  use  and  benefit  and  Im- 
provement and  development  of  the  said  prop- 
erty, and  for  tbe  use  and  benefit  of  tbe 
said  defendants. 

"(3)  That  said  Cummlngs  agreed  to  pay 
the  plaintiff  tbe  sum  of  $686,  and  said  agree- 
ment was  made  upon  tbe  part  of  said  defend- 
ants in  their  capacity  of  co-owners  of  said 
property.  Plaintiff  further  avers  that  tbe 
said  sum  of  $686  was  due  and  owing  and  en- 
tirely unpaid  to  plaintiff,  and  Is  now  so  due 
and  owing  at  the  date  of  commencement  of 
this  action,  and  when  tbe  Hen  hereinafter 
mentioned  was  filed." 

To  tbe  complaint  is  attached  a  copy  of  the 
mechanic's  Hen  referred  to  In  the  complaint, 
which  is  designated  "Exhibit  A." 

Thereupon  tbe  defendant  Murray  filed  an 
answer  containing  tbe  following  paragraphs: 

"Now  comes  the  defendant  James  A.  Mur- 
ray, and  for  himself  alone,  and  for  bis  sepa- 
rate answer  to  the  complaint  on  file  herein, 
denies  that  the  defendants  James  Cummlngs 
and  T.  J.  McKenzle  were  the  owners,  or 
tbat  either  of  tbem  was  the  owner,  of  an  in- 
terest in  tbe  realty  and  mining  premises 
mentioned  and  described  in  said  complaint 
or  tbat  they  were  the  owners,  or  that  either 
of  them  was  the  owner,  of  certain  or  any  im- 
provements thereon,  or  that  all  or  any  funds 
for  any  Improvements  of  said  realty  and 
mining  premises  were  made  by  defendants 
to  this  action  Jointly,  or  with  money  ad- 
vanced by  this  defendant  Murray,  for  tbe 
purpose  of  developing  said  realty  and  mining 
premises  for  tbe  benefit  or  use  of  all  of  said 
defendants. 

"Denies  ttaaf  plaintiff  rendered  or  performed 
services  as  a  miner  or  otherwise  upon  said 
premises  for  the  use  or  benefit  of  this  de- 
fendant, or  at  the  request  of  this  defendant 

"Denies  that  defendant  Cummlngs  agreed 
to  pay  said  plaintiff  the  sum  of  $686,  or  any 
other  sum  or  amount  whatever,  upon  or  by 
virtue  of  any  agreement  ntade  or  entered  In- 
to by  or  upon  tbe  part  of  this  defendant  or 
in  his  capacity  as  co-owner  of  said  property, 
or  that  this  defendant  ever  promised  or 
agreed  to  pay  said  plaintiff  said  sum  of  $686, 
or  any  other  sum  or  amount  whatever,  or  In 
any  capacity  whatever." 

Upon  tbe  filing  of  this  answer  tbe  plaintiff 
interposed  tbe  following  motion:  "Comes 
tbe  plaintiff,  and  moves  the  court  for  a  Judg- 
ment upon  tbe  pleadings  herein,  as  against 
the  said  defendant  Murray,  in  accordance 
with  the  prayer  of  the  plalntifTs  complaint 
for  the  reasons  that  it  appears  from  the  rec- 
ord herein  that  tbe  defendants  James  Oum- 
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mlngs  and  T.  3.  McKenzle  bave  made  de- 
fault herein,  and  thereby  have  admitted  the 
allegations  of  the  plaintiff's  complaint;  that 
the  facts  and  matters  stated  in  the  answer 
of  defendant  Murray  do  not  constitute  a  de- 
fense or  counterclaim  to  the  plaintiff's  com' 
plaint." 

This  recitation  is  found  In  the  bill  of  ex- 
ceptions: "Whereupon  the  said  motion  for 
Judgment  upon  the  pleadings  is  by  the  court 
heard  and  considered,  and  Is  by  the  court 
oTerruIed,  to  which  ruling  of  the  court  the 
plaintiff,  by  counsel,  duly  excepted.  There- 
upon the  plaintiff,  by  his  counsel,  announced 
In  open  court,  and  immediately  upon  the  over- 
ruling of  the  said  motion,  that  the  defendant 
Murray  might  have  Judgment,  and  that  the 
plaintiff  would  stand  upon  the  motion  as 
made." 

Immediately  a  judgment  was  entered 
against  the  defendants  James  Oummings  and 
T.  J.  McKenzle  personally  for  the  sum  of 
$686,  with  interest  thereon,  and  costs  of 
suit;  and  It  was  also  provided  that  the  plain- 
tiff talce  nothing  against  the  defendant  Mur- 
ray, and  also  that  the  defendant  Murray  re- 
cover from  the  plaintiff  his  costs.  No  ref- 
erence to  the  lien  is  found  In  the  Judgment. 
From  this  Judgment  the  plaintiff  has  ap- 
pealed. 

jr.  E2.  Healy,  for  appellant  J.  L.  Wines,  (or 
respondent 

CALLAWAY,  C.  (after  stating  the  facts). 
If  there  Is  an  Issue  framed  by  the  plead- 
ings, the  court  was  right  In  refusing  to  grant 
plaintiff's  motion  tor  Judgment  thereon.  Hor- 
sky  y.  Moran,  18  Mont  250,  84  Pac.  360; 
Bach,  Cory  &  Co.  ▼.  Montana  L.  A  P.  Co.,  15 
Mont  845,  39  Pac.  291;  Floyd  v.  Johnson, 
17  Mont  469,  43  Pac.  631;  Sklower  v.  Ab- 
bott 19  Mont  228,  47  Pac.  901;  Bryant  v. 
Davls^  22  Mont  534,  67  Pac.  143.  No  ques- 
tion has  been  raised  by  counsel  as  to  the  suf- 
ficiency of  the  complaint  We  think  mate- 
rial portions  of  It  are,  in  effect  denied  by  the 
answer,  though  the  latter  pleading  Is  subject 
to  criticism.  The  first  paragraph  of  the  an- 
swer Is  merely  a  literal  denial  of  a  portion 
of  the  first  paragraph  of  the  complaint,  and  Is 
Insuflicient  In  the  second  paragraph  of  the 
complaint  It  is  alleged  that  the  plaintiff  per- 
formed the  work  at  the  Instance  and  request 
of  Cummings,  "and  for  the  use  and  benefit 
and  improvement  and  development  of  the 
said  property,  and  for  the  use  and  benefit  of 
the  said  defendants."  The  answer  "denies 
that  plaintiff  rendered  or  performed  services 
as  a  miner  or  otherwise  upon  said  premises 
for  the  use  or  benefit  of  this  defendant  or  at 
the  request  of  this  defendant"  The  third 
paragraph  of  the  complaint  contains  this  lan- 
guage: "That  said  Cummings  agreed  to  pay 
the  plaintiff  the  sum  of  $686,  and  snid  agree- 
ment was  made  upon  the  part  of  said  defend- 
ants, in  their  capacity  of  co-owners  of  said 
property."  This  is  met  by  the  answei  thus: 
"Denies  that  defendant  Cummings  ogieed  to 


pay  said  plaintiff  the  sum  of  $0S6,  or  any 
other  sum  or  amount  whatever,  upon  or  by 
virtue  of  any  agreement  made  or  entered  into 
by  or  upon  part  of  this  defendant  or  In  his 
capacity  as  co-owner  of  said  property."  De- 
nials which  are  as  specific  as  the  allegations 
they  are  intended  to  meet  and  which  contro- 
vert the  spirit  and  substance  of  the  adverse 
pleading,  are  sufficient.  Miles  v.  Edsall,  7 
Mont  185,  14  Pac  701.  We  think  the  court 
was  Justified  in  overruling  the  motion. 

Section  741  of  the  Code  of  Civil  Procedure 
declares:  "If  a  demurrer,  answer,  or  reply 
Is  frivolous,  the  party  prejudiced  thereby,  up- 
on a  previous  notice  to  the  adverse  party,  of 
not  less  than  five  days,  may  apply  to  the 
court  or  to  a  Judge  of  the  court  for  Judgment 
thereupon,  and  Judgment  may  be  given  ac- 
cordingly. If  the  application  is  denied,  aD 
appeal  cannot  be  taken  from  the  determina- 
tion, and  the  denial  of  the  application  does 
not  prejudice  any  of  the  subsequent  proceed- 
ings of  either  party.  Costs  may  be  awarded 
In  the  discretion  of  the  court"  After  the 
court  overruled  the  motion,  the  plaintiff  was 
at  liberty  to  proceed  with  his  proof.  He  was 
In  no  manner  injured  by  the  action  of  the 
court.  Instead  of  proceeding  to  trial  upon 
the  merits,  he  saw  fit  to  say  to  the  court  that 
the  defendant  Murray  might  have  Judgment 
and  it  was  entered  accordingly.  This  the 
court  could  not  have  done  rlghtCully  in  the 
absence  of  plabitlff's  action  in  the  premises, 
because,  some  of  the  material  allegations  of 
the  complaint  being  denied  by  the  answer,  an 
issue  remained  to  be  tried.  Under  the  cir- 
cumstances the  court's  action  was  proper. 

We  are  of  the  opinion  that  the  Judgment 
sbonid  be  affirmed. 

GLATBERG,  C.  O.  and  POORMAN,  C. 
concnr. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  affirm- 
ed. 


V  (30  Mont  t> 

STATE  ex  rel.  DAVIS  v.  DISTRICT  COURT 
OF  SECOND  JUDICIAL  DIST.  OF 
SILVER  BOW  COUNTY  et  al. 

(Supreme  Conrt  of  Montana.    Feb.  24,  1904.> 

INCOMPETENTS  —  GUARDIAN  -  APPOINTMENT- 
ATTORNEYS  —  SUBSTITUTION  —  PAYMENT  OF 
FEES  —  CONDITIONS  —  MANDAMUS  — CLAIMS- 
INCOMPETENT'S  ESTATE>— AIXOWANCE. 

1.  That  a  party  becomes  insane  while  indebt- 
ed to  an  attorney  who  was  representinr  him  at 
the  time  with  respect  to  his  property  Interests 
doen  not  give  such  attorney  the  right  per  ae  to 
appear  as  attoruey  for  the  party's  guardian, 
who  by  reason  of  such  uppointment  as  provid- 
ed by  Civ.  Code,  {  3151,  becomes  responsible 
for  the  estate  and  the  proper  conduct  of  the 
incompetent's  affairs. 

2.  Where  at  the  time  of  the  insanity  of  a 
client  be  was  indebted  to  his  attoruey  who  had 
charge  of  his  interests,  the  appointment  of  a 
guardian  for  the  client  did  not  direst  the  attor- 
ney of  any  lieu  or  security  whirh  he  had  at  th» 
time  to  secure  payment  of  his  fees. 
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3.  Under  Code  Civ.  Proc.  §  2810  et  seq.,  pro- 
Tiding  (or  the  nllowauce  and  payment  of  claims 
against  tlie  estate  of  nn  incompetent  by  his 
guardian,  a  puardian  appointed  for  au  incompe- 
tent who  was  indebted  to  Iiis  attorney  for  fees 
at  the  time  of  such  appointment  could  not  pay 
such  attorney  the  fees  claimed  to  be  due  out 
of  the  funds  of  the  incompetent's  estate  until 
such  claim  had  been  allowed  by  the  court. 

4.  Where,  from  the  facts  stated  on  an  appli- 
cation for  the  substitution  of  attorneys,  it  was 
the  plain  legal  dnt,v  of  the  court  to  grant  the 
application,  and  was  without  his  proper  discre- 
tion to  refuse  the  same,  the  applicant  was  en- 
titled to  mandamus  to  compel  the  court  to  grant 
Huob  application. 

5.  Under  Code  Civ.  Proc.  §  399.  providing 
that  an  attorney  in  au  action  may  be  chauged 
on  the  order  of  the  court  on  an  application  of 
either  client  or  attorney,  after  notice  from  one 
to  the  other,  an  incompetent's  guardian  was  ab- 
solutely entitled  to  have  a  different  attorney 
substituted  to  represent  him,  for  the  firm  which 
had  represented  the  incompetent  prior  to  the 
guardian's  appointment,  notwithstanding  the 
fees  due  such  substituted  attorneys  have  not 
been  paid. 

Application  by  tbe  state,  on  relation  of 
Calvin  P.  Davis,  an  incompetent,  by  his 
guardian,  George  W.  Davis^  for  mandamus 
to  compel  the  district  court  of  the  Second  Ju- 
dicial District  and  B.  W.  Harney,  Judge 
thereof,  to  enter  an  order  of  substitution  of 
attorneys.    Granted. 

W.  A.  Claris,  Jr.,  and  Jesse  B.  Roote,  for 
relator.  C.  P.  Dreunan  and  Geo.  F.  Sbel- 
ton,  for  respondents. 

POORMAN,  C.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  district 
court  to  enter  an  order  substituting  attor- 
neys. It  appears  that  one  Calvin  P.  Davis, 
by  virtue  of  contracts  of  settlement  and  de- 
crees of  court  entered  in  accordance  there- 
with, liecame  and  Is  entitled  to  a  certain  dis- 
tributive share  of  the  estate  of  Andrew  J. 
Davis,  deceased;  that  he  had  been  represent- 
ed during  all  the  time  of  tbis  settlement  by 
the  law  firm  of  Logan,  De  Mond  &  Harby,  of 
New  York,  and  C.  P.  Drennan,  of  Butte, 
Mont.,  and  that  they  still  appear  as  attor- 
neys of  record  in  said  cause.  It  was  agreed 
by  Calvin  P.  Davis  that  all  money  coming 
to  bim  should  be  distributed  to  said  attor- 
neys, and  by  them  paid  to  Davis.  On  De- 
cember 2,  1901,  said  Calvin  P.  Davis  was 
adjudged  incompetent,  and  €teorge  W.  Davis 
was  appointed  guardian  of  his  estate.  He 
qaalifled  as  such  guardian  January  3,  1902, 
and  letters  of  guardianship  were  issued  to 
bim.  Thereafter  the  attorneys,  Logan,  De 
Mond  &  Harby  and-  C.  P.  Drennan,  assumed 
to  act  as  such  attorneys  for  the  estate  of 
such  incompetent,  and  are  by  the  district 
court  adjudged  the  right  as  attorneys  to 
control  the  distribution  of  said  estate.  On 
January  24,  1902,  said  Calvin  P.  Davis,  by 
bis  said  'guardian,  after  notice  to  Logan,  De 
Mond  &  Harby  and  C.  P.  Drennan,  applied 
to  the  district  court  for  an  order  changing 
tlie  attorneys  by  substituting  W.  A:  Clarli, 
Jr.,  and  Jesse  B.  Roote  In  lieu  of  said  O.  P. 
Drennan  and  the  firm  of  Logan,  De  Mond.  & 


Harby.  The  last-named  attorneys  contested 
this  application.  No  order  had  been  made 
by  the  court  with  reference  to  this  applica- 
tion up  to  November  14,  1903,  and  on  that 
day  relator,  by  his  guardian,  applied  to  this 
court  for  a  writ  of  mandate  commandhig  the 
district  court  to  make  the  order  of  substitu- 
tion demanded.  The  district  court,  by  Its 
answer  filed  January  19, 1904,  alleges,  among 
other  things,  that,  on  December  6,  1903,  the 
court  denied  the  application  for  such  sub- 
stitution, and  that  the  said  attorneys,  Logan, 
De  Mond  &  Harby  and  C.  P.  Drennan,  "have 
never  at  any  time  had  their  names  entered 
nor  are  they  attorneys  of  record  for  George 
W.  Davis  as  guardian  of  Calvin  P.  Davis,  an 
Incompetent  person,  nor  said  attorneys  have 
not  been,  nor  do  they  assume  to  be,  the  at- 
torneys of  said  guardian  in  any  manner 
whatsoever." 

Neither  Calvin  P.  Davis,  an  incompetent 
person,  nor  his  estate,  can  make  any  appear; 
ance  whatsoever,  except  by  and  through  the 
legally  appointed  guardian;  and  if  these  at- 
torneys are  not  the  attorneys  for  the  guard- 
ian it  Is  not  apparent  by  what  authority  they 
can  make  any  appearance  whatsoever  in  any 
action  or  matter  affecting  the  Interests  of 
this  estate.  They,  however,  by  their  affida- 
vits filed,  protest  against  any  order  being 
made  removing  them  as  attorneys  and  sub- 
stituting any  one. else,  so  that  there  may  oe 
no  question  that  they  will  receive  the  bal- 
ance of  their  fees. 

The  statute  leaves  parties  to  the  exercise 
of  their  own  Judgment  In  making  contracts 
with  attorneys  at  law,  as  in  the  employment 
of  other  agents,  and  the  mere  fact  that  a 
party  becomes  Insane  or  dies  while  he  is  in- 
debted to  the  attorney  who  was  at  the  time 
representing  hbn  with  respect  to  Ills  prop- 
erty Interests  does  not  give  that  attorney  the 
right  per  se  to  appear  as  such  for  the  guard- 
ian or  administrator  appointed,  and  who,  by 
reason  of  such  appointment,  becomes  re- 
sponsible for  the  estate  and  the  proper  con- 
duct of  its  affairs.  Section  3151,  Civ.  Code. 
Neither  does  such  appointment  divest  the  at- 
torney of  any  lien  or  security  which  he  at 
the  time  had  to  secure  him  in  the  amount 
due.  In  this  case  the  guardian  could  not 
pay  the  attorney  fee  claimed  to  be  due  to 
this  firm  of  attorneys  out  of  the  funds  of  the 
estate  until  the  same  had  been  allowed  by 
the  court,  and  when  allowed  by  the  court  it 
becomes  a  valid  charge  against  the  estate, 
which  the  guardian  cannot  refuse  to  pay. 
Section  2810  et  seq..  Code  Qv.  Proc. 

Section  399,  Code  Civ.  Proc,  so  far  as  ap- 
plicable to  this  proceeding,  provides  that  the 
attorney  In  an  action  may  be  changed  "upon 
the  order  of  the  court  upon  the  application  of 
either  client  or  attorney,  after  notice  from 
one  to  the  other."  The  general  rule  under 
similar  statutes  Appears  to  be  that  a  party 
has  an  absolute  right  to  change  his  attor- 
neys at  will,  and  without  assigning  any 
cause  therefor,  unless  It  appears  that  some 
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i;ood  reasons  exist  wblcb  justify  the  court  in 
refusing  to  make  the  order.  Weeks,  Attor- 
neys at  Law,  par.  250;  Lee  v.  Superior 
Court,  112  Cal.  354.  44  Pac.  666;  20  Bnc. 
Plead.  &  Prae  1013. 

It  is  claimed  by  the  respondents  that  the 
action  of  the  court  in  refusing  to  make  this 
order  of  substitution  was  a  Judicial  act,  and 
that  such  acts  cannot  be  controlled  by  man- 
damus. It  is  elementary  that  mandamus 
will  not  lie  to  interfere  with  the  exercise  of 
a  court's  discretionary  power.  State  ex  rel. 
Harris  v.  District  Court,  27  Mont.  280,  70 
Pac.  081.  A  different  rule,  however,  prevails 
In  matters  where  the  court  cannot  exercise 
any  discretion.  In  Bundberg  v.  Belcher 
(Cal.)  60  Pac.  670,  the  court  says:  "While 
mandate  will  lie  to  compel  Judicial  action, 
and  in  some  instances  even  specific  action 
(Wood  v.  Strother,  76  Cal.  545,  18  Pac.  766, 
0  Am.  St  Rep.  249),  and  Is  an  appropriate 
remedy  in  a  proper  case  to  obtain  the  relief 
here  sought  (People  v.  Norton,  16  Cal.  430), 
It  may  not  be  invoked  to  require  a  Judicial 
ofiicer  to  act  in  a  particular  way  except  it 
appears  by  necessary  legal  deduction  from 
the  facts  stated  that  the  aggrieved  party 
has  been  deuled  a  right  which  it  was  the 
plain  legal  duty  of  the  officer  to  grant,  and 
without  his  proper  discretion  to  refuse  (Kel- 
ler V.  Hewitt,  109  Cbl.  146,  41  Pac.  871)." 
The  court  in  that  case,  which  was  a  proceed- 
ing for  substitution  of  attorneys  under  a  sim- 
ilar statute,  denied  the  writ,  because  it  did 
not  appear  from  the  record  why  the  court 
bad  refused  to  grant  the  order.  In  Lee  T. 
Superior  Court,  supra,  which  was  also  an 
application  for  a  writ  of  mandate  to  compel 
the  substitution  of  attorneys,  the  record  con- 
tained the  reasons  why  the  court  bad  re- 
fused the  order.  The  appellate  court  review- 
ed these  reasons,  and  held  that  they  were  not 
sufficient,  aud  ordered  the  writ  to  issue. 

So,  in  this  case,  it  appears  from  the  rec- 
ord that  the  only  reason  why  this  applica- 
tion was  denied  was  based  upon  the  fact 
that  the  contract  of  employment  with  the 
contesting  attorneys  was  coupled  with  an 
interest,  and  this  interest  was  that  (1)  they 
had  a  right  to  have  the  money  of  the  estate 
pass  through  their  hands;  (2)  that  they  bad 
not  yet  been  paid  their  fees. 

The  first  of  these  propositions  is  not  in- 
volved in  this  proceeding.  The  second  Is  un- 
tenable for  the  reasons  above  stated.  Muth 
V.  Goddard,  28  Mont  237,  72  Pac.  C21;  Mat- 
ter of  Prospect  Avenue,  85  Hun,  257,  1  N. 
Y.  Ann.  Cas.  347,  32  N.  Y.  Supp.  1013;  Mat- 
ter of  Mitchell  et  al,  9  N.  Y.  Ann.  Cas.  224, 
67  N.  Y.  Supp.  061;  Hunt  v.  Rousmanler's 
Adm'r,  8  Wheat  174,  5  L.  Ed.  589. 

We  therefore  recommend  that  the  peremp- 
tory writ  of  mandate  be  Issued  as  prayed 
for. 

CALLAWAY,  C,  concurs.  CLAYBERG, 
0.  C.  being  disqualified,  takes  no  part  in  this 
decision. 


PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  it  is  ordered  that  the 
peremptory  writ  of  mandate  issue  as  prayed. 


(SO  Moot  1) 
BICKFORD  T.  KIR  WIN  et  al. 

(Supreme  Court  of  Montana.    Feb.  24.  1904.) 

JUDGMENT   ROLL— AGREED   CASE— WAIVER  OF 
ERROR— LEASE— CONSTRUCTION- 
LIABILITY  FOR  RENT. 

1.  Tbongh  there  is  no  formal  judgment  roll 
consisting  of  the  papers  enumerated  in  Code 
CIt.  Proc.  i  1190,  because  there  was  no  formal 
auswer,  yet  the  only  papers  which  could  be  in- 
corporated in  the  roll— the  complnint.  stipula- 
tion with  exhibit  attached  (which  the  court  aud 
parties  treated  as  amending  the  complaint  and 
presenting  an  Insue),  the  judgment,  and  bill  of 
exceptions — being  in  the  record,  properly  cer- 
tified as  constituting  the  judgment  roll,  will  ba 
considered  as  such. 

2.  Where  a  complaint  ii  filed  giving  jurisdic- 
tion, and  a  stipulation  Is  then  filed,  treated  by 
the  court  and  parties  as  amending  the  com- 
plaint and  raising  an  issue,  the  case  Is  not  an 
agreed  case,  which  has  tp  be  submitted  with 
the  formalities  required  by  Code  Civ.  I'roc  { 
2050  et  seq.,  to  give  jnrisdictiou. 

3.  Even  if  it  is  error  for  tlie  court,  in  an  ac- 
tion for  rent,  to  undertake,  at  the  instance  of 
the  parties,  to  determine  defendants'  liability, 
under  the  terms  of  the  lease,  for  an  installment 
of  rent  not  in  fact  due  at  the  commeucement  of 
the  action,  defendants,  in  whose  favor  was  the 
decision,  and  who  have  not  appealed,  may  not 
complain  of  such  action  of  the  court. 

4.  Under  the  first  paragraph  of  the  habendum 
clause,  the  property  was  leased  to  defendant 
for  the  full  term  of  two  years,  unless  the  lease 
was  sooner  forfeited.  It  then  provided  that  the 
lessee  should  pay  the  lessor,  as  rent  for  the 
premises,  ?150  per  month  "during  occupancy" 
thereof,  and  that,  should  the  lessee  fail  to  make 
such  payments,  the  lessor  might  re-enter  with- 
out this  working  a  forfeiture  of  the  rents  to  b« 
paid,  and  that  the  lessee  should  not  sublet,  and 
should  surrender  the  property  "at  the  expira- 
tion pf  the  time  herein  recited."  Beli,  that 
"during  occupancy"  meant  "while  possession 
continues,"  that  is,  during  the  whole  term;  so 
that  the  lessee  cuuid  not,  before  expiration  of 
the  term,  surrender  possession  and  relieve  himr 
self  from  liability  for  further  rent. 

Appeal  from  District  Court.  Flathead  Coon- 
ty;   D.  F.  Smith,  Judge. 

Action  by  F.  L.  Bickford  against  Thomas 
Kirwin  and  others.  From  the  Judgment, 
plaintiff  appeals.    Reversed. 

This  action  was  brought  to  recover  Judg- 
ment against  the  defendants  for  the  stun 
of  $450,  alleged  to  be  due  as  rent  for  the 
three  mouths  beginning  on  August  15,  and 
ending  on  November  15,  1901,  under  a  lease 
by  the  plaintltf  to  the  defendant  Elrwln  of 
certain  premises  In  Kallspell,  Flathead  coun- 
ty. The  lease  was  for  a  term  of  two  yeara 
from  and  after  March  15,  1901,  rent  pay- 
able monthly,  at  the  rate  of  $150  per  month. 
As  construed  by  the  parties,  payment  waa  to 
be  made  on  the  15th  of  each  montti  In  ad- 
vance. To  secure  the  payment  of  tbe  rent 
according  to  the  terms  of  tbe  lease,  tbe 
other  defendants  became  sureties  to  tb« 
pkilntiff  for  Klrwln  upon  a  bond,  of  even 
date  with  the  lease,  in  the  sum  of  $1,000. 
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Klnvln  went  Into  possession  of  the  property 
and  occupied  it  np  to  and  Including  October 
13,  lyoi,  when  he  tendered  the  plaintiff  the 
keys  of  the  building  and  offered  to  surrender 
possession.  He  was  tlien  In  default  for  the 
rent  due  on  August  15th,  and  thereafter  up 
to  and  Including  October  loth.  The  offer 
being  declined,  Klrwln  went  out  of  posses- 
sion and  refused  to  pay  rent  after  that  time, 
claiming  that  under  the  terms  of  the  lease 
he  had  the  right  to  siurender  the  property 
at  any  time  and  be  released  from  all  fur- 
ther liability.  The  action  was  thereupon 
commenced.  The  defendants  filed  no  an- 
swer, because  they  did  not  care  to  resist 
payment  of  the  Installments  of  rent  already 
accrued;  but  on  November  9th  stipulated 
with  the  plaintiff  that  the  complaint  might 
be  amended  so  as  to  include  a  demand  for 
the  installment  to  fall  due  on  November 
15th,  and  that  the  court  might  render  Judg- 
ment for  this  installment,  also,  if  the  de- 
fendants were  liable  for  It  under  the  con- 
tract. The  stipulation  stated  that  the  plain- 
tiff would,  If  the  evidence  was  admissible, 
testify  that  the  defendant  Klrwln  had  pre- 
pared the  written  contract  and  submitted  It 
to  him  for  signature,  and  tliat  his  under- 
titanding  of  it  was  that  it  embodied  a 
"straight  lease"  for  a  term  of  two  years,  to 
be  forfeited  at  plaintiff's  option  for  breach 
of  any  of  its  conditions  by  Klrwln;  that  the 
defendant  would  testify  that  he  understood 
that  he  had  the  option  to  relinquish  occu- 
pancy at  any  time  and  be  released  from  lia- 
bility; that  the  installments  of  rent  alleged 
to  be  due  up  to  October  15tb  were  actually 
due  and  payable;  that  the  Installment  to 
fall  due  on  November  15th  would  be  treated 
as  due  and  payable  at  the  commencement  of 
the  action:  and  that  the  sole  question  to  be 
determined  by  the  court  was  whether  the 
defendants  were  liable  for  rent  after  Kir- 
win  ceased  to  occupy  the  premises,  which  in 
fact  he  did  on  October  15th.  To  the  stip- 
iiiatlon  was  attached  a  certified  copy  of  tlie 
lease.  The  court  adjudged  that  Installments 
o(  rent  had  become  due  and  payable  on  the 
15th  of  August,  September,  and  October,  but 
that  the  plaintiff  was  not  entitled  to  recover 
any  other  installment,  thus  sustaining  the 
contention  of  the  defendants  that  Klrwln 
was  to  be  released  from  liability  upon  ceas- 
ing to  occupy  the  property  at  any  time. 
Judgment  was  accordingly  entered  for  the 
plaintiff  for  $450  and  costs.  Prom  this  Judg- 
ment the  plaintiff  appealed,  and  has  submit- 
ted to  this  court  the  question  whether  the 
district  court  correctly  construed  the  con- 
tract 

The  first  paragraph  of  the  lease  Is  in  the 
ordinary  form,  the  habendum  clause  being 
as  follows:  "To  have  and  to  hold  the  above 
rented  premises  to  the  said  party  of  the 
second  part,  hia  heirs,  executors,  adminis- 
trators and  assigns  for  and  during  the  full 
term  of  two  years  from  and  after  the  (15) 
day  of  March,  1901,  unless  sooner  forfeited." 


It  then  proceeds:  "And  the  said  party  of 
the  second  part,  for  his  heirs,  executors,  ad- 
ministrators and  assigns,  agrees  to  and  with 
the  said  party  of  the  first  part  to  pay  his 
heirs,  executors,  administrators  or  assigns, 
as  rent  for  the  above  mentioned  premises, 
the  sum  of  one  hundred  and  fifty  and  no/ 
100  dollars  per  month  during  occupancy  of 
said  building.  And  it  is  further  agreed  by 
and  between  the  parties  as  follows:  That 
should  the  said  party  of  the  second  part  his 
heirs,  executors,  administrators  or  assigns, 
fall  to  make  the  above  mentioned  payments 
as  herein  specified,  or  fail  to  fulfill  any  of 
the  covenants  herein  contained,  then  and  In 
that  case  it  shall  be  lawful  for  the  said  party 
of  the  first  part  his  heirs,  executors,  admin- 
istrators or  assigns,  to  reenter  and  take  full 
and  absolute  possession  of  the  above  rented 
premises— 30  days'  notice,  and  hold  and  en- 
Joy  the  same  fully  and  absolutely,  without 
such  reentering  working  a  forfeiture  of  the 
rents  to  be  paid  and  the  covenants  to  be  per- 
formed by  the  said  party  of  the  second  part 
his  heirs,  executors,  administrators  or  as- 
signs." Then  follow  provisions  prohibiting 
a  subletting  of  the  premises  during  the  term 
of  the  lease,  and  requiring  the  lessee  to 
quietly  yield  and  surrender  the  property  to 
the  lessor  "at  the  expiration  of  the  time 
herein  recited." 

Noffslnger  &  Poorman,  for  appellant 
Downing  &  Stephenson,  for  respondents. 

BRANTLY,  C.  J.  (after  stating  the  facts). 
1.  At  the  hearing  the  respondents  submitted 
a  motion  to  dismiss  the  appeal  on  the  ground 
that  the  record  does  not  contain  a  copy  of  the 
Judgment  roll.  There  is  no  merit  in  the 
motion.  It  is  true  there  Is  no  formal  roll 
consisting  of  the  papers  enumerated  In  sec- 
tion 1196  of  the  Code  of  Civil  Procedure,  for 
the  obvious  reason  that  no  formal  answer 
was  ever  filed  In  the  cause.  The  only  pa- 
pers which  could  be  Incorporated  in  the  roll 
were  the  complaint,  stipulation— with  the  ex- 
hibit attached— the  Judgment  and  bill  of  ex- 
ceptions. There  were  no  formal  findings. 
All  the  papers  mentioned  are  found  in  the 
record;  properly  certified  as  constituting  the 
Judgment  roll,  and,  taken  together,  must  be 
so  considered.  The  stipulation  was  treated 
by  the  court  and  the  parties  as  amending  the 
complaint  and  presenting  an  issue  as  to  the 
installment  due  on  November  15th.  In  so 
far  as  it  presented  an  issue  on  the  part  of 
the  defendants  as  to  this  Item,  it  performed 
the  oflice  of  a  formal  pleading. 

2.  The  point  Is  also  made  by  the  respond- 
ents that  the  district  court  Iiad  no  Jurisdic- 
tion to  render  Judgment  at  all,  for  the  rea- 
son that.  It  being  in  fact  an  agreed  case, 
the  controversy  was  not  submitted  with  the 
formalities  required  in  such  cases  by  sec- 
tion 2050  et  seq.  of  the  Code  of  Civil  Pro- 
cedure. The  case  does  not  fall  within  the 
purview  of  these  sections.     They  authorize 
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judgment  without  action  where  the  parties 
observe  the  necessary  requirements,  and  the 
Jurisdiction  of  the  court  depends  upon  ob- 
servance of  these  requirements.  In  the  pres- 
ent case  the  court  acquired  Jurisdiction  by 
the  filing  of  the  complaint.  Any  error  In- 
tervening thereafter  was  error  within  Juris- 
diction, and  subject  to  review  only  on  ap- 
peal. But  If  It  be  conceded  that  the  court 
was  In  error  In  undertaking,  at  the  instance 
of  the  parties,  to  determine  the  question  of 
the  liability  of  the  defendants,  under  the 
terms  of  the  tease,  for  the  Installment  which 
was  not  In  fact  due  at  the  time  the  action 
was  commenced,  yet  the  defendants  may  not 
question  its  action  in  the  premises,  because 
the  decision  was  In  their  favor,  and  they 
have  not  appealed.  In  urging  this  point  they 
assume  a  position  inconsistent  with  that  as- 
sumed In  the  remainder  of  their  argument, 
whereby  they  seek  to  sustain  the  judgment 
as  correct. 

3.  Counsel  for  the  appellant  argues  that 
the  Judgment,  in  so  far  as  it  sustains  the 
contention  of  the  defendants  as  to  Kirwin's 
option  under  the  lease,  is  erroneous.  This 
contention  submits  to  this  court  the  question 
what  meaning  should  be  given  to  the  expres- 
sion "during  occupancy  of  said  building"  In 
the  second  paragraph  of  that  Instrument 
This  paragraph  is  crude  and  Inaccurate  In  Its 
statement,  in  that  the  covenant  therein  ex- 
pressed Is  on  behalf  of  the  heirs,  executors, 
administrators,  or  assigns  of  the  respective 
parties.  But  from  the  other  provisions  of 
the  Instrument  it  is  clear  that  the  parties,  in 
contracting  with  each  other.  Intended,  but 
failed,  to  follow  the  usual  form  of  expres- 
sion. The  contention  is  that  the  anomalous 
expression  "during  occupancy  of  the  build- 
ing" is  equivalent  to  the  expression  "for  and 
during  the  term,"  the  form  of  words  ordi- 
narily used,  and  granted  no  option  whatever 
to  the  respondent  Klrwln.  Counsel  for  re- 
spondents argue  that  the  parties  in  drafting 
the  contract,  used  a  printed  form,  and  erased 
the  words  "for  and  during  the  term,"  sub- 
stituting therefor  the  other  form  of  expres- 
sion, thus  clearly  Indicating  their  purpose 
that  Klrwln  should  have  the  option  claimed. 
They  cite  section  2216  of  the  Civil  Code  as 
the  rule  of  interpretation  to  be  applied.  It 
does  not  appear,  however,  that  a  printed 
form  was  used,  or  that  any  erasure  or  substi- 
tution of  words  was  made.  So  far  as  the  rec- 
ord shows,  the  Instrument  was  written  by 
the  parties  at  the  time  of  Its  execution. 
Nothing  appears  showing  the  circumstances 
under  which  It  was  drafted  and  executed. 
The  stipulation  reveals  nothing  further  than 
that  at  the  time  the  controversy  arose,  on 
October  15th,  each  party  insisted  on  its  own 
construction  of  the  contract.  This  court' is 
therefore  left  to  ascertain  the  Intention  of  the 
parties  from  the  terms  employed  by  them. 
In  this  connection  the  rule  must  be  borne  In 
mind  that  the  whole  of  a  contract  is  to  be 
taken  together,  so  as  to  give  effect  to  every 


part— If   reasonably  practicable— edch    clause 
helping  to  Interpret  the  other  (CSv.  Code,  { 
220C),  as  well,  also,  ns  another  familiar  rule, 
that  the  words  of  an  instrument,  as  between 
conflicting  constructions,  are  to  be  construed 
most  strongly  against  him  whose  words  they 
are  (Civ.  -Code,  f  2219).     Examining  the  in- 
strument, we  find  that  under  the  first  para- 
graph the  premises  are  let  to  the  defendant 
Klrwln  for  and  during  the  full  term  of  two 
years,  unless  the  contract  is  sooner  forfeited. 
This  provision  Is  clear  and  explicit,  and  with- 
out condition,  except  that  upon  default  of 
the  lessee  the  landlord,  at  bis  option,  may, 
as  provided  In  the  third  paragraph,  upon  no- 
tice re-enter.    There  Is  no  express  covenant 
on  the  part  ot  the  lessee  to  occupy,  yet  that 
he  shall  do  so  Is  implied.    How  long  should 
the  occupancy  continue?     Certainly  during 
the  term,   unless,  by  express  provision  or 
clear  implication,  the  intention  was  other- 
wise.   The  forfeiture  clause  was  clearly  for 
the  benefit  of  the  lessor.    He  might  or  might 
not  enforce  it  at  his  own  option,  although  the 
enforcement  of  it  would  determine  the  lease. 
Taylor's  Landlord  and  Tenant,  f  492.    The 
lessee  could  not  elect  that  the  lease  sboald  be 
void  upon  a  forfeiture  of  any  of  Its  cove- 
nants, nor  could  he  vacate  the  premises  and 
avoid  liability  for  tent,  except  by  consent 
of  the  lessor.    Id.  i  492;   Crevellng  v.  West 
End  Iron  Co.,  51  N.  J.  Law,  34,  16  AU.  1S4; 
Wood's  Landlord  and  Tenant,  S  513;  Lether- 
mau  V.   Oliver  (Pa.)  25  Atl.  309.     Are  the 
words  "during  occupancy  of  said  building" 
In  the  second  clause  to  be  construed  as  modi- 
fying these  provisions,  so  as  to  leave  It  op- 
tional with  the  lessee  to  enter  upon  the  oc- 
cupancy of  the  premises  and  to  become  lia- 
ble for  the  rent  at  all?    Surely  not    Yet  this 
would  be  tbe   result  if  respondents'   claim 
should  be  sustained.     It  is  as  strongly   im- 
plied that  he  should  continue  his  occupancy 
for  the  term  as  It  is  that  he  should  enter 
upon  It  In  the  first  instance,  for  not  only  Is 
the  term  absolute  for  two  years,  subject  only 
to  the  proviso  for  re-entry,  but  there  is  also 
a  covenant  in  the  last  paragraph  that  the 
lessee  should  surrender  the  property  "at  the 
expiration  of  the  time  herein  recited."    This 
clearly  manifests  the  intention  of  one  to  let 
and  of  the  other  to  occupy,  the  premises  for 
the  full  term  of  two  years  at  the  stipulated 
rent,    subject   only   to    the  option   reserved 
to  the  lessor.    The  second  paragraph,  there- 
fore, though  the  expression  "during  occupan- 
cy" be  construed  most  strongly  against  tbe 
lessor,  can  have  no  other  meaning  tlian  that 
the  rent  should  be  due  and  payable  at  tbe 
stipulated  times,  so  long  as  the  landlord  did 
not  re-enter  upon  default  and  put  an  end 
to   the  occupancy.     Tbe  expression   means 
"while  possession  continues,"  that  Is,  while 
the  term  continues;    and  the  whole  Instru- 
ment taking  all  its  provisions  together,  must 
bear  the  construction  we  have  given  It  or 
else  it  must  be  held  to  be  inoperative  from 
the  beginning.    Tbe  Judgment  of  tbe  district 
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court  sbonld  have  indnded  the  InstaUment 
due  on  November  15th. 

The  catise  la  therelore  remanded,  with  dl- 
nctlons  to  amend  the  judgment  accordingly. 

MIIiBURN  and  HOLLOW  AT,  JJ.,  concur. 


(to  Mont.  18) 

CITT  OF  BUTTH  t.  PALTROVIOH. 

(Stipreme  Court  of  Montana.     Feb.  23,  1904.) 

ORDINANCES— REGULATING  HOURS  OF  BUSI- 
NESS —  LICENSES  —  EQUAL  PROTECTION  OF 
LAW— REASONABLENESS  OF  ORDINANCE. 

1.  All  ordiDauce  making  it  unlawful  to  keep 
open  a  pawnshop  after  6  o'clock  p.  m.  is  not  a 

BrohibitiOD  of  the  business,  but  a  regulation  of 
:,  authorized  by  Pol.  Code,  §  4800,  Riibd.  16. 

2.  One  taking  a  license  to  carry  on  the  pawn- 
shop business,  whicti  states  nothing  as  to  the 
hours  within  which  the  business  may  be  con- 
ducted, takes  with  notice  that  the  city  may  im- 
pose reasonable  regulations  therefor. 

3.  An  ordinance  does  not  deny  the  equal  pro- 
tection of  the  law  because  regulating  the  hours 
of  operating  pawnshops,  loan  offices,  and  sec- 
ondhand stores,  only. 

4.  An  ordinance  making  it  unlawful  to  keep 
open  a  pawnshop,  loan  office,  or  secondhand 
store  after  6  o'clock  p.  m.,  except  on  days  pre- 
ceding a  holiday,  when  they  may  be  kept  open 
till  10  o'clock  p.  m.,  will,  in  the  absence  of  clear 
proof  to  the  contrary,  be  held  reasonable. 

Appeal  from  District  Com-t,  Silver  Bow 
Ooiuity;  Jno.  B.  McClernan,  Judge. 

Victor  Paltrovlch  was  convicted  of  violat- 
ing an  ordinance,  and  appeals.    Affirmed. 

J.  L.  Wines,  for  appellant  Ek  M.  Iamb 
and  J.  Lk  Templeman,  tor  respondent 

HOLLOWAY,  J.  The  appellant,  Victor 
Paltrovlch,  was  convicted  in  the  police  magis- 
trate's court  of  the  city  of  Butte  of  violat- 
ing Ordinance  No.  586  of  that  city.  He  ap- 
pealed to  the  district  court,  where  the  cause 
was  tried  on  an  agreed  statement  of  facts. 
The  facts  agreed  upon  are  that  Ordinance  No. 
586  was  duly  passed  by  the  city  council,  ap- 
proved by  the  mayor,  and  published  and  re- 
corded as  required  by  law;  that  defendant, 
Paltrovlch,  was  a  pawnbr<ri£er  engaged  in 
tliat  business  in  the  city  of  Butte;  that  he 
kept  his  place  of  business  open  and  trans- 
acted such  business  after  6  o'clock  p.  m.  on 
January  7,  1902  (January  7,  1902,  not  being 
a  day  next  preceding  a  holiday);  tliat  the 
defendant  bad  a  license  to  conduct  such  busi- 
ness from  the  city  of  Butte,  and  a  like  li- 
cense from  the  authorities  of  Silver  Bow 
county:  that  the  city  of  Butte  has  not  re- 
quired any  trades  or  avocations  mentioned  in 
subdivision  16  of  section  4800  of  the  Political 
Code,  as  amended  by  act  of  the  Fifth  Legis- 
lative Assembly  approved  March  8,  1897 
(Sesa  Laws  1897,  p.  203),  to  close  between 
6  o'clock  p.  m.  aud  7  a.  m.  of  the  next  day, 
except  pawnbrokers,  loan  offices,  and  sec- 
ondhand stores,  but  that  all  other  places  of 
business,  trades,  and  professions  in  said  city 
do  close  at  6  p.  m.  by  consent  without  being 
Kqulrcd  to  do  so  by  ordinance.    Upon  this 


statement  Of  facts,  the  district  court  found 
the  defendant  guilty,  and  adjudged  that  he 
pay  a  fine  of  $50  and  costs.  From  tlUs  Judg- 
ment, and  an  order  denying  liim  a  new  trial, 
defendant  appeals. 

Section  1  of  Ordinance  No.  586  reads  as 
follows:  "That  hereafter  it  shall  be  nnlaw- 
f ol  for  any  person,  persons  or  corporation  to 
keep  open  or  transact  business  with  the  pub- 
lic between  the  hours  of  ^x  o'clock  p.  m. 
and  seven  o'clock  a.  m.  of  the  following  day 
and  on  legal  holidays,  in  the  operation  of  a 
pawn-shop,  loan-office  or  second-hand  store: 
provided  however,  that  on  the  next  day  pre- 
ceding a  legal  holiday,  the  hour  of  closing 
said  place  of  business  shall  not  be  later  than 
ten  o'clock  p.  m."  Section  2  provides  a 
penalty  for  a  violation  of  the  ordinance,  and 
section  3  contains  a  repealing  clause. 

Both  iwrttes  have  proceeded  upon  the 
theory  that  section  4800,  above,  as  amended. 
Is  controlling  in  this  instance,  and  we  shall 
do  likewise,  as  It  is  Immaterial  to  the  con- 
sideration of  this  case  whether  in  fact  it  is, 
or  whether  the  act  of  the  Third  Legislative 
Assembly  approved  March  7,  1893  (Seas. 
Laws  1883,  p.  113),  is  in  force.  Subdivision 
16  of  section  4800,  above,  as  amended,  reads 
as  follows:  "The  dty  or  town  council  has 
power:  (16)  To  license,  tax  and  regulate 
auctioneers,  peddlers,  pawn-brokers, .  second- 
hand and  Junk  sfiops,  drivers,  porters,  sa- 
loons, billiard  tables,  ten-pin  alleys,  shoo  tint; 
galleries,  shows,  circuses,  street  parades, 
theatrical  performances  and  places  of  amuse- 
ments, within  the  city  or  town.  •  •  *" 
Under  the  authority  conferred  by  this  sec- 
tion, the  city  enacted  Ordinance  No.  586. 

Appellant  contends  that  the  ordinance  is 
invalid  for  the  reason  that  the  city  exceeded 
the  authority  delegated  to  it  by  subdivision 
16  of  section  4800  as  amended,  in  the  follow- 
ing particulars:  (1)  The  ordinance  prohibits 
the  prosecution  of  his  business;  (2)  It  is  an 
unlawful  Interference  with  or  restraint  of 
trade;  and  (3)  under  this  ordinance  he  is  de- 
nied the  equal  protection  of  the  law. 

1.  Appellant  contends  that  tills  ordinance 
prohibits  tdm  from  conducting  his  business 
during  a  portion  of  every  day,  and  that  un- 
der the  power  granted  to  the  city  to  license, 
tax,  apd  regulate  such  business,  it  has  no 
power  to  prohibit  it  altogether.  A  regula- 
tion presupposes  the  existence  of  a  right 
"To  regulate"  means  to  adjust;  to  govern 
by  rule;  to  direct  or  manage  according  to 
certain  standards  or  laws;  to  subject  to 
rules,  restrictions,  or  governing  principles. 
Standard  Dictionary.  But  does  the  ordinance 
in  fact  operate  as  a  "prohibition,"  as  that 
term  is  used  in  the  adjudicated  cases?  An 
examination  of  the  authorities  discloses  that 
where  the  term  "prohibit"  Is  used,  it  Is  in 
the  sense  of  interdict;  that  is,  to  stop  alto- 
gether. Most  it  not  all,  police  regulations 
do  in  fact  operate  as  an  interference  with 
the  free  exercise  of  the  classes  of  business 
made  subject  to  them,  but  tms  interference 
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alone  cannot  be  made  the  test  of  their  valid- 
ity. Tf  they  afford  reasonable  facilities  for 
the  conduct  of  the  business,  they  do  not 
amount  to  a  prohibition,  bat  to  a  regulation, 
thereof.  Jacksonville  v.  Ledwlth,  26  Fla. 
1C3,  7  South.  885,  9  L.  R.  A.  69,  23  Am.  St. 
Rep.  558;  1  Dillon  on  Mun.  Corporations 
(4th  Ed.)  i  400;  Ex  parte  Byrd,  Si  AU.  17, 
4  South.  397,  5  Am.  St  Rep.  328. 

2.  Appellant  also  contends  that  as  he  bad 
a  city  and  state  license  to  conduct  bis  busi- 
ness, and  neither  license  imposed  any  limita- 
tion ou  the  time  within  which  he  might  con- 
duct such  business,  the  ordinance  in  question 
operates  as  an  unlawful  restraint  of  trade. 
But  appellant's  licenses  were  mere  permits 
to  conduct  his  business,  and  be  took  them 
charged  with  the  knowledge  that  the  city 
might  impose  any  reasonable  regulation  for 
the  conduct  of  that  business  which  might  be 
necessary  to  the  peace  and  good  order  of 
the  city.  Smith  v.  Knoxville,  3  Head  (Tenn.) 
245;  Horr  &  Bemls  on  Mun.  Police  Ordi- 
nances. §  132. 

3.  Appellant  makes  particular  complaint 
that  only  pawnbrokers,  secondhand  stores, 
and  loan  ofHces,  of  all  the  classes  of  business 
enumerated  in  subdivision  16,  supra,  are 
made  subject  to  this  ordinance,  and  that  he 
is  thus  denied  the  equal  protection  of  the 
law;  but  he  does  not  say  that  any  other 
pawnbroker  is  exempt  from  the  operations  of 
this  ordinance.  It  is  only  where  persons  en- 
gaged in  the  same  business  are  subjected  to 
difTerent  restrictions,  or  are  granted  differ- 
ent privileges  under  like  conditions,  that  the 
discrimination  is  open  to  objection,  or  can  be 
said  to  impair  the  equal  right  which  all  may 
claim  under  the  law.  Soon  Hlug  v.  Crow- 
ley, 113  U.  S.  703,  5  Sup.  Ct.  730.  28  L.  Ed. 
1145;  Barbier  v.  Connolly,  113  U.  S.  27,  5 
Sup.  Ct.  357,  28  L.  Ed.  923.  The  power 
(•ouferred  upon  the  city  of  Butte  by  subdi- 
vision 16,  above,  is  primarily  to  enact  such 
police  regulations  with  reference  to  the  occu- 
pations therein  enumerated  as  shall  be  nec- 
essary to  the  good  order  and  general  welfare 
of  its  citizens. 

The  only  remaining  question  is,  is  the  reg- 
ulation provided  by  tills  ordinance  a  reason- 
able one?  The  mere  fact  that  appellant's 
business  is  legitimate,  and  si)cciflctilly  recog- 
nized as  such  by  legislative  enactment,  does 
not  render  Ineffectual  the  power  conferred 
by  subdivision  16  above.  The  police  power  is 
not  contlned  to  the  regulation  of  those  classes 
of  business  which  are  essentially  illegal,  for, 
If  illegal,  in  the  sense  that  tliey  are  prohibit- 
ed by  law,  it  is  not  easily  understood  how 
they  could  be  regulated  at  all.  It  is  of  the 
very  es^stMice  of  the  exercise  of  police  powers 
that  citizens  may,  for  the  public  good,  be 
constrained  in  tlielr  conduct  with  reference 
to  matters  In  themselves  lawful  and  right 
Hopper  V.  Stack  (X.  J.  Sup.)  56  Atl.  1.  It  Is 
not  a  material  Inquiry  to  attempt  to  ascertain 
the  reason  which  impelled  the  Legislature  to 
designate  the  business  of  pawnbrokers  as  sub- 


ject to  police  regulations.  It  Is  sufficient  for 
us  to  know  that  it  has  done  so,  and  deal  with 
the  law  as  we  find  It 

The  fact  that  appellant  cannot  prosecute 
his  business  whenever  he  may  desire  to  do 
so  Is  hardly  a  sufficient  reason  for  .saying 
that  the  restrictions  imposed  are  unreason- 
able. However  comprehensive  tlie  terms  "in- 
dividual liberty,"  so  frequently  made  use  of, 
are,  and  however  broad  the  claim  which  may 
be  advanced  that  every  one  may  employ  his 
time  in  a  lawful  undertaking  as  may  best 
serve  his  own  interests,  still  the  liberty  re- 
ferred to  Is  a  relative  term,  and,  at  most 
means  liberty  regulated  by  Just  and  Impar- 
tial laws,  Willie  all  sorts  of  reasonable  re- 
strictions are  Imposed  upon  the  actions  of 
men  for  the  common  welfare  and  good  of  so- 
ciety. State  V.  Freeman,  38  N.  H.  426.  How- 
ever, the  question  of  the  reasonableness  of 
the  regulatiuu  is  one  of  fact,  of  which  the 
city  council  Is  the  best  judge.  Staates  v. 
Washington,  44  N.  J.  Law,  605,  43  Am.  Rep. 
402;  City  of  Grand  Rapids  v.  Brandy  (Mli  h.) 
64  N.  W.  29,  32  L.  R.  A.  119,  55  Am.  SL 
Rep.  472.  And  in  the  absence  of  a  clear 
showing  to  the  contrary,  its  reasonableness 
will  be  presumed.  Ivins  v.  Inhabitants  of 
Trenton  (N.  J.  Sup.)  53  Atl.  202.  The  express 
power  to  enact  an  wdinance  of  this  character 
Is  conferred  by  subdivision  16,  above,  and 
the  Legislature  thereby  indicated  that  it  Is 
safe  to  trust  to  the  Judgment  and  discretion 
of  the  common  councils  of  our  cities  to  deter- 
mine to  what  extent  the  power  conferred 
should  be  exercised;  and  there  is  every  pre- 
sumption to  be  indulged  in  this  instance  that 
the  city  council  of  Butte  was  actuated  by 
pure  motives,  and  that  it  was  thoroughly  fa- 
miliar with  the  peculiar  surrounding  circum- 
stances, with  the  defects  of  prior  regula- 
tions, and  with  the  particular  evils  to  \w 
remedied.  In  addition  to  this  presumptloit, 
it  is  made  to  appear  from  the  record  that  all 
other  places  of  business  close  at  6  o'clock  p. 
m.,  so  that,  after  all,  appellant  is  in  no  posi- 
tion to  say  that  he  is  discriminated  against 
in  any  sense.  The  ordinance  permits  him  to 
conduct  his  business  until  10  p.  m.  on  every 
day  next  preceding  a  holiday,  and,  as  more 
than  60  holidays  are  provided  for  by  our 
Code  (Pol.  Code,  $  10),  It  Is  not  apparent  that 
the  regulation  Is  In  any  wise  unreasonable. 

In  numerous  Instances  like  ordinances 
,  have  been  called  in  question,  where  the  busi- 
ness affected  was  the  proper  subject  of  po- 
lice regulation,  and  sustained  as  reasonable. 
State  V.  Welch,  36  Conn.  215;  Bowling 
(Jreen  v.  (Larson,  10  Bush  (Ky.)  64;  State  v. 
Freeman,  supra;  Staates  v.  Washington,  44 
N.  J.  Law,  605.  43  Am.  Rep.  402;  Soon  Hlng 
V.  Crowley,  supra;  Barbier  v.  Connolly,  su- 
pra; Smith  V.  Knoxville,  3  Head  (Tenn.)  245: 
Ex  parte  Wolf,  14  Xeb.  24,  14  N.  W.  660: 
Maxwell  v.  Jonesboro,  11  Heisk.  (Tenn.)  257. 

We  are  of  the  opinion  that  tiie  authority  to 
enact  Ordinance  No.  586  Is  speciflcally  given 
by  subdivision  10  of  section  4800  above^  as 
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ainended;  that  it  1*  a  police  regulation,  and, 
In  tbe  absence  of  dear  proof  to  the  contrary, 
It  will  be  deemed  reasonable. 

The  defendant  was  properly  conTicted,  and 
the  Judgment  and  order  denying  bis  motion 
for  a  new  trial  are  afOrmed.    Affirmed. 

BRAXTLY.  a  J,  and  MILBUBN,  J,  con- 
car. 


(SO  Hont.  25) 

HYNBS   T.   BARNES.   Constable. 

(Snpreme  Conrt  of  Montana.     Feb.  26,  1904.) 

RKPLEVIN— VERDICT-JUDGMENT— ALTKR- 
NATIVB— CORRECTION— APPHAU 

1.  Under  Code  Cir.  Proc.  {  1103,  providing 
that  in  repleTin,  if  the  property  has  not  been  de- 
liTered  to  the  plaintiff,  or  if  defendant  claimed 
a  retam,  the  lory.  If  their  yerdict  be  for  plain- 
tiff, or  if,  t>elog  in  favor  of  defendant,  they 
find  he  is  entitled  to  a  return,  shall  find  the  val- 
ne  of  the  property  and  assess  the  damages,  the 
verdict  need  not  be  in  the  alternative. 

2.  Code  Civ.  Proc.  i  1193,  provides  that  in  an 
action  to  recover  personal  property,  judgment 
for  plaintiff  may  be  for  possession,  or  the  value 
in  case  a  delivery  cannot  be  had,  and  damages 
for  the  detention,  and  that  judgment  for  de- 
fendant may  be  for  a  return  of  the  property, 
if  it  has  been  reclaimed  by  plaintiff,  or  for  the 
value  in  case  a  return  cannot  l>e  had.  Section 
1100  requires  the  clerk  to  enter  judgment  in 
conformity  to  the  verdict.  Held,  that  the  judg- 
ment in  an  action  of  replevin  most  be  in  the  al- 
ternative. 

a  Code  Civ.  Proc.  f  1730,  providing  that  an 
appeal  stays  all  further  proceedings  in  the  court' 
lielow  on  the  judgment  or  order  appealed  from, 
or  on  the  matters  embraced  therein,  the  trial 
court  had  no  authority,  after  an  appeal  from  a 
Judgment  in  replevin  for  the  value  of  the  prop- 
erty, to  correct  it  by  entering  a  judgment  u 
the  alternative. 

4.  A  party  in  whose  favor  a  judgment  is  ren- 
dered cannot,  by  failing  to  see  that  a  proper 
Judgment  Is  entered,  deprive  his  adversary  of 
the  right  of  appeal. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Granite  County, 

Replevin  by  Annie  M.  Hynes  against 
Frank  B.  Barnes,  constable;  From  a  Judg- 
ment for  plaintifT,  defendant  appeals.  Re- 
manded, with  directions. 

D.  M.  Dorfee  and  J.  Shall,  for  appellant 
G.  A.  Maywood,  for  respondent 

POORMAN,  a  1.  This  la  an  appeal  by 
the  defendant  from  a  Judgment  In  favor  of 
the  plalntur  entered  on  a  verdict  In  a  claim 
and  delivery  action.  The  Judgment  appeal- 
ed from  la  a  money  Judgment  for  the  value 
of  the  property.  Prior  to  the  service  and  fil- 
ing of  the  notice  of  appeal,  plaintiff  had 
filed  a  motion  to  amend  the  Judgment  This 
motion,  however,  was  not  passed  upon  until 
•ubaequent  to  the  perfection  of  the  appeal, 
when  an  amended  judgment  was  ordered 
entered.  It  la  claimed  by  the  appellant  that 
the  verdict  is  erroneous  In  not  providing  for 
the  return  of  the  property,  that  it  la  in- 
definite, and  that  it  "la  not  In  the  altema- 
tlTe."    The  respondent  contends  that  both 

f  t.  8«*  Itoptovia.  VOL  4},  Cuit.  Dig.  I  4U. 


the  verdict  and  the  original  Judgment  are 
correct  in  form,  and  that  If  the  Judgment 
was  erroneous,  it  was  the  duty  of  the  appel- 
lant to  apply  to  the  trial  court  for  Its  cor- 
rection. The  assignment  of  eiTor  relattve  to 
the  alleged  defects  in  the  verdict  is  not  re- 
ferred to  In  the  brief,  except  In  the  some- 
what extended  objection  nnder  the  heading 
"SpecIflcaUona  of  Error."  No  authorities  are 
cited,  nor  have  coimsel  given  the  court  the 
benefit  of  their  opinion  as  to  why  they  think 
the  verdict  defective,  further  than  the  mere 
assignment  of  error.  We  have,  however, 
examined  this  assignment  and  find  that  the 
verdict  Is  not  open  to  the  objections  made. 
Section  1108,  Code  Ov.  Proc.;  Wheeler  t. 
Jones,  16  Mont  87,  40  Pac.  77;  Btchepare 
T.  Agulrre  (Qtl.)  27  Pac.  668,  25  Am.  St  Rep. 
180. 

2.  The  Judgment  appealed  from,  however, 
does  not  conform  to  the  requirements  of  the 
statute.  It  is  not  In  the  alternative,  aa  re- 
quired by  section  1193,  Code  Civ.  Proc.  The 
defendant  is  not  given  the  option  of  return- 
ing the  property.  The  entry  of  a  Judgment 
on  a  verdict  la  made  the  duty  of  <he  clerk 
by  section  1190,  Code  dv.  Proc.,  which 
reads,  in  pai^  "When  trial  by  Jury  has  been 
had  Judgment  must  be  entered  by  the  clerk 
in  conformity  to  the  verdict;"  and  the  Judg- 
ment so  entered  must  also  conform  to  said 
aectlon  1193.  The  entry  of  the  Judgment  la 
the  act  of  the  derk,  but  when  entered,  be- 
comea  the  Judgment  of  the  court  In  Boley 
T.  Grlswold  (1874)  20  Wall.  486, 22  L.  Ed.  875, 
appealed  from  the  Montana  territorial  court 
(1872;  1  Mont  545),  the  Supreme  Court  of 
the  United  States  held  that  a  Judgment  for 
the  value  of  the  property  in  a  claim  and  de- 
livery action  was  sutQclent  without  provld- 

'  ing  for  the  return  thereof,  when  it  appeared 
to  the  court  that  the  property  could  not  he 
returned;  but  this  question  was  not  present- 
ed to,  nor  iMSsed  upon  by,  the  territorial 
court  The  gist  of  a  claim  and  delivery  ac- 
tion Is  the  wrongful  detention  of  the  proper- 
ty. The  demand  la  for  the  return  of  the 
property,  or  the  payment  of  its  value  If  a 
return  cannot  be  had.  Damages  for  the 
wrongful  detention  are  Incidental.  The  re- 
turn of  the  property  ia  the  primary  thing 
aought  The  very  nature  of  the  action  would 
seem  to  Indicate  an  alternative  Judgment 
and  that  la  undoubtedly  the  meaning  of  the 
statute.  The  verdict  must  support  the  Judg- 
ment and  both  verdict  and  Judgment  must 
conform  to  the  law.  Btcbepare  v.  Agulrre, 
91  Cal.  288,  27  Pac  668,  26  Am.  St  Repu  ISO;  . 
Cooke  T.  Agulrre,  86  Cal.  479,  25  Pac.  5; 
Dwight  T.  Enos,  9  N.  I.  470;  Fltzhugh  v. 
Wlman,  9  N.  Y.  659;  Berson  ▼.  Nunan,  63 
Cal.  550;  Stewart  v.  Taylor,  68  Cal.  5,  8  Pac. 
605;  Washburn  t.  Huntington  ((3aL)  21  Pac. 
SOS. 

3.  Section  1724,  Code  Civ.  Proc.,  provides 
that  an  appeal  la  taken  by  filing  a  notice  of 
appeal,  and  serving  the  aame  on  the  adverse 
party.    This   corrected   Judgment    was   not 
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rendered  nor  entered  until  long  after  this 
appeal  bad  been'  perfected.  Section  1730, 
Code  CSV.  Proc,  provides  that,  where  an  ap- 
peal Is  perfected.  It  stays  all  further  proceed- 
ings in  the  court  below  upon  the  judgment 
or  order  appealed  from,  or  upon  the  mat- 
ters embraced  therein.  The  action  of  the 
trial  court  in  attempting  to  correct  this  judg- 
ment was  certainly  a  "proceeding  In  the 
court  below  upon  the  judgment,"  and  a  "mat- 
ter embraced  therein."  Under  a  similar  stat- 
ute the  Supreme  Court  of  California  has  re- 
peatedly held  that  the  trial  court  has  no  au- 
thority to  take  any  proceedings  whatsoever 
with  respect  to  matters  embraced  in  the  ap- 
peal after  the  appeal  Is  perfected.  "The 
trial  court  has  no  jurisdiction  pending  an 
appeal  to  allow  an  amendment  to  any  plead- 
ing." Klrby  v.  Superior  Court,  G8  Cal.  604, 
10  Pac.  11».  "An  order  of  the  court  below 
amending  a  judgment  after  an  appeal'  is 
taken  Is  erroneous."  Bryan  v.  Berry,  8  Cal. 
130;  Shay  v.  Chicago  Clock  Co.,  Ill  Cal. 
549,  44  Pac.  237.  "The  trial  court  has  no 
power  to  so  change  the  judgment  appealed 
from  as  id  effect  to  prevent  the  review  of  al- 
leged errors  brought  up  by  bill  of  excep- 
Uons."  Reynolds  v.  Reynolds,  67  Cal.  176, 
7  Pac.  480.  "The  superior  court  cannot  de- 
prive the  Supreme  Court  of  Jurisdiction  of 
an  appeal  from  a  judgment  by  amending  it 
while  the  appeal  is  pending."  San  Francis- 
co Sav.  Union  v,  Myers,  72  Cal.  161,  13  Pac. 
403.  "Pending  an  appeal  from  an  order  de- 
liylng  a  motion  for  a  new  trial  the  lower 
court  has  no  authority  to  vacate  or  set  aside 
the  same."  Stewart  v.  Taylor,  68  Cal.  5,  8 
Pac.  005.  "Pending  an  appeal  the  court  be- 
low so  far  loses  jurisdiction  of  the  cause 
that  it  cannot  on  its  own  motion  set  aside 
the  judgment"  Peycke  v.  Keefe,  114  Cal. 
212,  46  Pac.  78;  Klnlen  v.  Helnze,  27  Mont 
107,  69  Pac.  829,  70  Pac.  517;  Flnlen  v. 
Ueinze,  28  Mont  548,  569,  73  Pac.  123;  Bor- 
deaux V.  Bordeaux  (Mont,  decided  Feb.  1, 
19(M)  75  Pac.  359;  Glavln  v.  Lane  (Mont.)  74 
Pac.  406.  The  corrected  judgment  entered 
In  this  case  on  January  3,  1903,  cannot  there- 
fore, have  any  effect  upon  this  appeal,  nor 
be  considered  any  further  than  as  a  mere 
fact  appearing  In  the  amended  record. 

4.  The  district  court  prior  to  appeal,  has 
the  power  to  correct  Its  judgments  in  certain 
particulars.  Egan  v.  Egan,  90  Cal.  15,  27 
Pac.  22;  Etchepare  t.  Aguirre,  supra;  Stew- 
art y.  Taylor,  68  Cal.  5,  8  Pac.  605.  But  It  Is 
the  primary  duty  of  the  party  in  whose  fa- 
vor a  judgment  Is  ordered  to  see  that  the 
proper  judgment  is  entered;  and  If,  by  his 
inattention,  an  erroneous  judgment  is  en- 
tered, he  cannot  complain  if  the  aggrieved 
party  exercises  his  statutory  right  of  ap- 
peal. It  has  been  said:  "If  the  judgment  is 
objectionable  In  form,  the  remedy  Is  by  mo- 
tion to  correct  in  the  court  below,  and  an 
appeal  may  be  taken  from  a  denial  of  the 
motion,  biit  an  appeal  'without  making  such 
motion  is  not  proper."    Black  on  Judgments 


(2d  Ed.)  par.  163;  Klndel  v.  Beck  &  P.  L.  Or>. 
(Colo.j  35  Pac.  538,  24  L.  R.  A.  311.  This 
Is,  in  effect,  saying  that  there  is  no  appeal 
from  a  judgment  for  an  error  which  the  trial 
court  had  authority  to  correct  In  counties 
where  the  district  court  Is  In  session  but 
once  in  three  months,  and  where  the  judge 
does  not  reside,  great  injustice  might  be 
done  pending  defendant's  motion  to  have  the 
plaintiff's  erroneous  judgment  corrected;  nor 
can  the  plaintiff,  by  keeping  a  motion  on  file 
to  correct  his  judgment,  deprive  the  defend- 
ant of  ills  statutory  right  of  api)eal  from  the 
judgment,  nor  prevent  him,  on  such  appeal, 
from  presenting  to  the  appellate  court  any 
error  appearing  from  the  judgment  roll. 
The  right  of  appeal  commenced  with  the  en- 
try of  the  judgment,  and  continued  for  one 
year.  This  right  cannot  be  held  in  abey- 
ance, nor  the  time  shortened,  except  by  some 
act  or  acquiescence  of  appellant 

'We  therefore  recommend  that  this  cause 
be  remanded  to  the  district  court,  with  di- 
rection to  modify  the  judgment  so  as  to 
niake  the  same  conform  to  the  provisions  of 
section  1193  of  the  Code  of  Civil  Procedure, 
and  that  the  judgment  when  so  modified,  be 
affirmed. 

CAXIiAWAY,  C,  concurs. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  this  cause  is  remanded 
to  the  district  court  with  directions  to  mod- 
ify the  judgment  so  as  to  make  the  same 
conform  to  the  requirements  of  section  1193 
of  the  Code  of  Civil  Procedure,  and  tliat 
when  so  modified  it  be  affirmed. 


(30  Mont  30 
BORDEAUX  V.  BORDEAUX. 
(Supreme  Court  of  Montana.     Feb.  26,  1904.) 

divorce:— DESERTION— ADULTERY  — CONDONA- 
TION—SUIT  MONEY— ALLOWANCB-ABUSB  OF 
DISCRETION— RECRIMINATION— FINDINGS. 

1.  'Where,  in  an  action  for  divorce,  plaintiff 
alleged  that  his  'wife  had  been  guilty  of  deser- 
tion and  adultery,  which  she  denied,  and,  on 
her  application  for  suit  money  and  attorney's 
fees,  it  appeared  that  plaiutiff  had  property  of 
the  value  of  9^69,000,  and  it  was  uncontradicted 
that  a  much  larger  sum  than  $200  was  neces- 
sary to  enable  defendant  to  properly  prepare 
her  defense,  together  with  her  cause  of  action 
for  a  divorce  on  the  ground  of  desertion  and 
extreme  cruelty,  alleged  in  a  cross-bill,  an  order 
denying  defendant's  application  for  attorney's 
fees,  and  allowing  only  $200  for  suit  money, 
was  an  abnSe  of  discretion. 

2.  CiT.  Code,  {  100,  provides  that  a  divorce 
must  be  denied  on  a  showing  of  recrimination; 
section  170  defines  "recrimination"  as  a  show- 
ing by  defendant  of  any  cause  of  divorce  against 
plaintiff;  and  section  132  declares  that  extreme 
crnelty  and  desertion  are  grounds  for  divorce. 
Held,  that  where,  in  a  suit  for  divorce  on  the 
ground  of  adultery,  plaintiff's  wife,  by  way  of 
recrimination,  alleged  cruelty,  and  desertion  as 
grounds  for  divorce  against  plaintiff,  which  be 
denied  by  replication,  and  the  jury  specially 
found  against  defendant  on  both  gromids,  but 
the  court  set  aside  such  findings,  and  denied  de- 
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feudant's  application  to  make  findings  on  the  is- 
«ucs  in  the  case  other  than  those  presented  by 
the  complaint,  and  granted  plaintiff  a  divorce, 
without  matdng  any  findings  on  the  issues  made 
by  defendant's  cross-bill,  plaintiff's  judgment 
-could  not  he  snstalned. 

3.  Where,  in  a  suit  for  dirorce,  defendant,  by 
cross-bill,  alleged  extreme  cruelty  and  desertion 
in  recrimination,  which  plaintiff  denied,  and  the 
court  set  aside  findings  by  the  jury  against  de- 
fendant on  such  issues,  and  granted  plaintiff  a 
divorce,  findings  against  defendant  on  the  is- 
snes  raised  by  the  cross-bill  could  not  be  im- 
plied. 

4.  Civ.  Code,  §  160,  provides  that  a  divorce 
must  be  denied  on  a  showing  of  condonation; 
section  163  defines  "condonation"  as  the  nncon- 
-ditional  forgiveness  of  a  matrimonial  offense; 
and  section  164  declares  that  knowledge  on  the 
part  of  the  injured  party  of  facts  constituting^  a 
•caase  of  divorce,  and  reconciliation,  and  remis- 
sion of  the  offense  by  the  injured  party,  and 
restoration  of  the  offending  party  to  all  marital 
rights,  are  necessary  to  condonation.  Beld,  in 
au  action  for  divorce  on  the  ground  of  a  wife's 
adultery,  that  where  plaintiff's  witnesses  in- 
formed' him  of  such  adultery  within  two  or 
three  days  after  its  occurrence,  on  December 
23.  1807,  and,  notwithstanding  such  knowledge, 
he  continued  to  live  with  defendant  as  his  wife 
until  January  26,  1898,  occupying  the  same 
room  with  her,  in  which  there  was  but  one  bed, 
etc.,  he  thereby  condoned  her  offense,  and  was 
oot  entitled  to  a  divorce  by  reason  thereof. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Silver  Bow  County;  Wm.  Clancy, 
.Judge. 

Action  by  John  R.  Bordeaux  against  Ella 
F.  Bordeaux.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

See  75  Pac.  359. 

John  J.  McHatton,  W.  A.  Clark,  Jr.,  and 
Jesse  B.  Roote,  for  appellant.  Stapleton  & 
Stapleton  and  B.  S.  Thresher,  for  respond- 
-ent. 

CLAYBERG,  O.  O.  Appeal  from  Judg- 
ment and  order  overruling  motion  for  new 
trial.  The  action  was  commenced  by  John 
R.  Bordeaux,  as  plaintiff,  against  Ella  F. 
Bordeaux,  as  defendant,  for  a  divorce  on  the 
ground  of  desertion,  by  filing  a  complaint 
■on  January  26,  1898.  Defendant  answered, 
denying  all  the  material  allegations,  and,  by 
■way  of  "recrimination,  defense,  counter- 
claim, and  cross-complaint,"  set  forth  a  claim 
for  a  divorce  on  the  ground  of  desertion  and 
extreme  cruelty.  To  this  answer  plaintiff 
tiled  a  replication  denying  all  the  material 
affirmative  allegations.  On  February  25, 
1889,  plaintiff  filed  an  amended  complaint, 
in  wMcb  was  set  forth  desertion  as  one 
•canse  of  action,  and,  as  another,  several 
specific,  and  many  general,  acts  of  adultery 
on  the  part  of  the  defendant.  Further  ref- 
erence to  tbls  first  amended  complaint  is 
immaterial,  because  it  was  again  amended  as 
Jiereinafter  set  forth.  Defendant  filed  a  de- 
murrer to  this  amended  complaint,  which 
was  sustained  by  "consent,"  and  10  days  al- 
lowed to  file  a  further  amended  complaint. 
On  March  3,  1899,  a  second  amended  com- 


ir  4.  See  Divorce,  vol.  17,  Cent  Die-  H  172,  174,  lU, 
-451. 


plaint  was  filed,  which  consisted  of  two 
causes  of  action:  First,  desertion;  and,  sec- 
ond, adultery.  The  specific  adulterous  acts 
set  forth  were  that  the  defendant  committed 
adultery  with  an  unknown  person  on  the 
1st  day  of  September,  1891,  in  the  "Old  Ows- 
ley Building";  also  with  Lyman  A.  Sisley 
on  the  23d  day  of  September,  1897,  "at  a 
bouse  on  the  west  side  of  Missoula  Gulch, 
which  was  then  in  au  unfinished  condition, 
and  which  is  n6w  numbered  eight  hundred 
and  twenty-five  West  Broadway  street.  In 
Butte  City";  also  with  Lyman  A.  Sisley  on 
the  2d  day  of  October,  1897,  "on  the  west 
side  of  Missoula  Gulch,  In  a  new  building, 
which  was  then  In  an  unfinished  condition, 
and  is  now  nimibered  825  West  Park  street, 
Butte  City";  also  with  Lyman  A.  Sisley  dur- 
ing the  month  of  August,  1897,  "in  a  lodging 
bouse  on  the  east  side  of  Main  street,  in 
Butte  City,  •  •  •  known  as  and  called 
the  'Red  Boot  rx)dging  House' ";  also  on  the 
30th  day  of  November,  1896,  with  Lyman  A. 
Sisley,  "In  room  number  27  In  what  was  then, 
and  Is  now,  known  as  the  'Weyerhorst 
Block' ";  also  with  Lyman  A.  Sisley  on  or 
about  the  25th  day  of  November,  1897,  at 
plaintiff's  residence.  This  complaint  con- 
tains some  five  or  six  other  allegations,  char- 
ging adultery  generally,  at  different  times 
and  places,  and  with  Lyman  A.  Sisley,  or 
persons  unknown.  Defendant  demurred  to 
this  second  amended  complaint.  This  de- 
murrer was  overruled.  Defendant  then  filed 
her  answer,  denying  each  and  every  material 
allegation  of  the  complaint,  and  alleging, 
"by  way  of  recrimination,  defense,  counter- 
claim, and  cross-bill,"  as  a  ground  for  di- 
vorce, first,  the  desertion  of  the  defendant; 
second,  his  extreme  cruelty.  To  the  affirma- 
tive matter  set  forth  in  this  answer,  plaintiff 
filed  a  replication  denying  all  the  material 
allegations  thereof.  Upon  these  pleadings 
the  cause  came  on  for  trial  on  the  16th  day 
of  August,  1901,  before  the  court  and  a  jury. 
1.  Suit  Money  and  Attorney's  Fees.  The 
first  error  urged  Is  based  upon  the  action  of 
the  court  In  entering  the  order  of  August 
17th  on  the  hearing  of  defendant's  applica- 
tion for  attorney's  fees  and  suit  money. 
This  application  was  filed  on  August  5th. 
The  court  made  an  order,  returnable  August 
lOth,  requiring  plaintiff  to  show  cause  why 
the  application  should  not  be  granted.  On 
this  return  day  the  court  refused  to  hear  the 
application,  for  the  reason  that  tbe  proper 
notice  had  not  been  entered  In  the  motion 
book.  On  August  17tb,  the  time  tbe  order 
was  granted,  the  trial  was  proceeding.  The 
court  refused  to  consider  the  application  as 
to  attorney's  fees,  and  refused  to  grant 
plaintiff  any  greater  sum  than  $200  for 
suit  money.  By  the  uncontradicted  showing 
made  upon  this  application,  a  much  larger 
sum  than  $200  appeared  to  be  necessary  to 
enable  the  defendant  to  properly  prepare 
and  present  to  the  court  her  defense,  and 
her  own  cause  of  action  against  the  plaintiff. 
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las  alleged  in  her  answer.  The  $200  was  al- 
lowed by  the  court  "to  pay"  witness  fees  for 
witnesses  who  might  attend  upon  the  trial 
in  behalf  of  the  defendant,"  and  nothing  was 
allowed  to  pay  the  other  necessary  expenses 
of  properly  preparing  her  case  for  trial,  and 
presenting  the  same.  The  court  refused  to 
consider  the  application  as  to  attorney's  fees 
"until  after  the  case  bad  been  tried  and  de- 
termined." We  are  of  the  opinion  that  the 
court  abused  the  discretion  vested  in  it,  in 
refusing  to  make  a  larger  allowance  for 
"suit  money,"  and  in  refusing  to  consider 
the  application  as  to  attorney's  fees.  As 
said  by  the  Supreme  Court  of  California  in 
the  case  of  Sharon  v.  Sharon,  75  Cal.  1,  48. 
10  Pac.  »45,  300:  "The  discretion  of  the 
court  is  a  legal  discretion,  to  be  reasonably 
t».xerclsed.  'Abuse  of  discretion'  In  making 
such  order  does  not  necessarily  Imply  a  will- 
ful abuse  or  intentional  wrong.  In  legal 
sense,  discretion  is  abused  whenever,  in  its 
exercise,  a  court  exceeds  the  point  of  rea- 
son, all  circumstances  being  considered." 
The  defendant  stood  accused  of  various  acts 
•ot  adultery— one  of  the  most  heinous  offenses 
that  could  be  charged  against  any  woman  of 
respectability.  The  dates  of  the  offenses 
charged  were,  for  the  most  part,  some  years 
prior  to  the  trial  of  the  suit  It  was  im- 
portant, therefore,  that  the  defendant  in- 
vestigate the  facts  In  connection  with  these 
charges,  ascertain  the  witnesses  in  her  be- 
half, and  generally  to  so  prepare  her  case  as 
to  meet  the  charges  made  in  the  complaint, 
and  prepare  her  case  against  the  plaintiff 
for  trial.  From  her  showing,  which,  as  said 
before,  was  uncontradicted,  it  appeared  that 
she  was  without  funds  of  any  kind;  and  the 
court  had  already  found,  upon  a  former  ap- 
plication for  alimony,  expenses,  etc.,  that  the 
plaintiff  was  possessed  of  property  exceed- 
ing in  value  the  sum  of  |G9,000.  This  order 
of  the  court  was  introduced  as  a  part  of 
plaintiffs  showing  on  this  application.  We 
are  therefore  satisfied  that  the  allowance 
made  was  so  grossly  Inadequate,  under  all  the 
circumstances,  that  it  was.  In  effect,  a  denial 
to  her  of  the  funds  necessary  to  be  expended 
in  the  proper  preparation  and  presentation 
of  her  case  to  the  court. 

2.  Recrimination.  The  complaint,  as  above 
stated,  charged  the  defendant  with  two  stat- 
utory grounds  of  divorce,  viz.,  desertion  and 
adultery.  The  answer  denied  the  allegations 
of  the  complaint,  and  set  up,  "by  way  of 
recrimination,"  that  the  plaintiff  was  guilty 
of  extreme  cruelty  and  desertion— two  other 
statutory  grounds  of  divorce.  The  plaintiff 
filed  a  replication  to  this  answer,  thus  rais- 
ing issues  upon  its  allegations.  PlaintifTs 
cause  of  action  on  the  ground  of  desertion 
was  abandoned  at  the  trial,  but  all  the  other 
issues  were  tried.  The  jury,  in  reply  to  re- 
quests for  special  findings  submitted  by  the 
.lefendant,  answered  that  the  defendant  did 
commit  adultery,  that  the  plaintiff  was  not 
guilty  of  extreme  cruelty,  and  that  he  did 


not  desert  the  defendant.  In  reply  to  spe- 
cial findings  submitted  by  plaintiff,  the  Jury 
found  that  defendant  did  commit  some  of 
the  offenses  of  adultery  charged.  After  the 
Jury  had  rendered  their  verdict,  written  ap- 
plication was  made  to  the  court  by  plaintiff 
to  adopt  the  findings  of  the  Jury,  and  by  the 
defendant  to  disregard  the  findings  returned 
against  her,  and  to  make  other  and  further 
findings.  The  court  adopted  findings  1,  2,  3, 
4,  5,  and  7  returned  in  favor  of  plaintiff,  all 
of  which  related  to  the  adultery  of  defend- 
ant, and,  at  his  request,  made  a  further  find- 
ing to  the  effect  that  plaintiff  had  been  a 
resident  of  the  state  of  Montana  for  five 
years  last  past  The  court  then,  of  its  own 
motion,  set  aside  and  refused  to  adopt  all 
the  further  findings  of  the  Jury.  Section 
100  of  the  Civil  Code  provides  that  divorce 
must  be  denied  upon  a  showing  of  recrimina- 
tion. Section  170  of  the  Civil  Code  defines 
"recrimination"  as  "a  showing  by  defendant 
of  any  cause  of  divorce  against  the  plain- 
tiff." By  section  132  of  the  Civil  Code,  ex- 
treme cruelty  and  desertion  are  grounds  of 
divorce.  As  above  stated,  the  answer  set 
forth,  "by  way  of  recrimination,"  these  two 
grounds  of  divorce  as  against  the  plaintiff. 
The  Jury  found  specially  against  defendant 
on  both  grounds.  The  court  set  aside  these 
findings,  and  denied  defendant's  application 
to  make  findings  on  the  other  issues  in  the 
case.  The  conclusion  resulting  from  this  ac- 
tion of  the  court  is  apparent,  viz.,  that  no 
findings  were  made  upon  the  recriminatory 
allegations  in  the  answer.  In  such  case  the 
Judgment  cannot  be  maintained.  These  Is- 
saes  were  material,  and  the  findings  mnst 
cover  all  matters  at  Issue  made  by  the  plead- 
ings. Cassidy  v.  Oassldy,  03  Cal.  352.  The 
above  cited  case  is  peculiarly  in  point  The 
action  was  by  the  husband  for  divorce.  The 
wife  denied  the  allegations  of  the  complaint, 
and  set  up  the  defense  of  extreme  cruelty. 
The  court  found  that  all  the  material  alle- 
gations of  plaintiff's  complaint  were  true, 
and  rendered  Judgment  for  the  husband. 
No  finding  was  made  by  the  court  iipon  the 
issues  tendered  by  the  wife  as  to  cruelty. 
The  court  say:  "It  Is  well  settled  in  this 
state  that  the  findings  must  respiind  to  all 
the  material  Issues  made  by  the  pleadings;" 
citing  Swift  V.  Canavan,  52  Cal.  417;  Billings 
V.  Everett  52  Cal.  601;  Phlpps  v.  Harlan, 
53  Cal.  87.  That  court  held  that  the  defend- 
ant may  allege  and  prove  facts  constituting 
cause  of  divorce  against  plaintiff  in  bar  of 
the  plaintiff's  cause  of  action,  and  the  aver- 
ment of  the  facts  constituting  such  recrim- 
inatory defense,  and  the  denial  thereof  by 
plaintiff,  create  a  material  issue,  upon  which 
the  court  must  find.  If  these  issues  had 
been  found  in  favor  of  defendant,  plaintiff 
would  not  have  been  entitled  to  a  divorce. 
Nagel  V.  Nagel,  12  Mo.  53;  Church  v.  Church 
(It.  I.)  19  Atl.  244,  7  L.  R.  A.  385;  Rlbet  v. 
Ribet,  39  Ala.  348;  Pease  v.  Pease,  72  Wis. 
130,  30  N.  W.  133;    Reading  v.  Beading  (N. 
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.1.  Ch.)  5  Atl.  721;  Conant  v.  Conant,  10  Cal. 
249,  70  Am.  Dec.  717;  BstlH  v.  Irvine.  10 
Mont  309,  26  Pac.  1005.  We  are  aware  that 
the  doctrine  of  implied  findings  prevails  in 
this  state,  but  such  doctrine  cannot  apply 
to  this  case.  The  jury  made  special  find- 
ings upon  the  Issues  raised  by  defendant's 
answer,  and  the  court  below  set  them  aside 
on  its  own  motion.  If  any  findings  upon 
these  issues  are  to  be  implied  from  tlie  above 
stated  facts,  such  findings  would  be  contrary 
to  those  of  the  jut7  and  in  favor  of  the  de- 
fendant thus  defeating  the  Judgment  for 
plaintiff.  Therefore,  we  must  conclude  that 
the  Judgment  >  must  be  reversed  on  this 
ground. 

3.  Condonation.  Section  160  of  the  CWl 
Code  provides  that  a  divorce  must  be  denied 
upon  a  showing  of  condonation.  Section  163 
of  the  same  Code  defines  condonation  as  be- 
ing "the  conditional  forglveuess  of  a  matri- 
monial offense  constituting  a  cause  of  di- 
vorce." Section  164  provides:  "The  follow- 
ing requirements  are  necessary  to  condona- 
tion: (1)  A  knowledge  on  the  part  of  the 
injured  party  of  the  facts  constituting  the 
cause  of  divorce.  (2)  Reconcilatlon  and  re- 
mission of  the  offense  by  the  injured  party. 
(3)  Restoration  of  the  offending  party  to  all 
marital  rights."  The  verdict  of  the  jury  In 
this  case  finds  the  defendant  guilty  of  adul- 
tery on  the  23d  day  of  December,  1807,  and 
at  other  dates  prior  thereto.  The  witnesses 
who  testified  to  the  adulterous  act  of  Decem- 
ber 23,  1807,  testify  that  witbin  two  or  three 
tlays  after  the  occurrence  of  this  act  they  in- 
formed plaintiff,  who  admits  that  he  received 
such  Information.  That  he  must  have  be- 
lieved It  Is  sufllclently  evidenced  by  the  fact 
that  he  called  the  same  persons,  as  his  wit- 
nesses upon  the  trial,  to  make  proof  of  the 
allegations  of  the  complaint  Yet  he  contin- 
ued to  live  with  the  defendant  until  the  26th 
day  of  January,  1898,  and  occupied  the  same 
room  with  her,  In  which  there  was  only  one 
bed.  He  denies  that  he  cohabited  with  his 
wife  after  the  receipt  of  this  Information; 
but  she,  on  the  other  hand,  testifies  that  they 
did  live  together,  and  occupied  the  same 
I'oom  and  bed.  Another  witness  testified  that 
he  spent  two  nights  at  plaintiff's  house,  and 
during  those  two  nights  the  plaintiff  and 
defendant  occupied  the  same  room  and  bed. 
All  the  offenses  found  by  the  Jury  against 
the  defendant  occurred  long  prior  to  the  time 
of  the  actual  separation,  and  the  record  dis- 
closes that  the  plaintiff  bad  full  knowledge 
of  the  existence  of  the  facts  to  which  the  wit- 
nesses would  testify,  and,  with  tbat  knowl- 
edge, cohabited  with  the  defendant  until  the 
20th  day  of  January,  1808.  Under  these  cir- 
cumstances, and  under  the  authorities.  It  is 
very  clear  that  the  plaintiff  condoned  the 
offenses  of  adultery  which  he  had  charged  in 
bis  complaint,  and  therefore  was  not  entitled 
to  a  decree  of  divorce.  Marsh  v.  Marsli,  13 
N.  J.  Eq.  281;  Delliber  v.  Deiiiber,  9  Conn. 
233;  Tumbull  v.  Turubull,  23  Ark.  613; 
Home  T.  Home,  72  N.  C.  530;    Farmer  v. 


Farmer,  86  Ala.  322,  5  South.  434;  Phillips  v. 
Phillips,  91  Oa.  557,  17  S.  E.  633;  Todd  v. 
Todd  (N.  J.  Ch.)  37  AO.  766;  Tllton  v.  TU- 
ton  (Ky.)  29  S.  W.  290. 

In  Marsh  v.  Marsh,  supra,  it  Is  said: 
"Condonation  may  be  implied  If  the  husband, 
after  reasonable  knowledge  of  the  Infidelity 
of  his  wife,  continues  to  admit  her  as  the 
partner  of  his  bed.    Poynter  on  Mar.  &  DIv. 

232.  •  *  •  Reasonable  knowledge  may  be 
said  to  have  been  had  when  information  of  a 
fact  is  given  by  credible  persons,  speaking  of 
their  own  knowledge,  particularly  if  the 
same  facts  be  afterwards  proved,  and  they 
become  instrumental  In  the  proof.  Poynter 
on  Mar.  &  DIv.  232;  Dobbyn  v.  Dobbyn,  Ibid. 

233,  note  'z.'" 

The  adultery  charged  In  the  complaint  In 
the  foregoing  action  was  alleged  to  have  been 
committed  from  March  to  July,  1857,  and  the 
act  more  especially  relied  upon  was  charged 
to  have  occurred  the  23d  day  of  June,  1857. 
The  plaintiff  was  told  all  about  this  prior  to 
July  4,  1857,  by  a  witness  whom  he  after- 
ward put  on  the  stand  to  prove  It,  and  suit 
was  commenced  January  18,  1858,  and,  dur- 
ing all  the  time  between  receiving  knowl- 
^ge  of  the  act  and  commencing  the  suit, 
plaintiff  continued  to  cohabit  with  his  wife 
as  if  nothing  had  occurred.  They  lived  In 
the  same  room  in  a  boarding  bouse.  The 
court.  In  regard  to  these  facts,  uses  the  fol- 
lowing language:  "It  appears,  then,  as  early 
as  July  4,  1857,  the  petitioner  had  not  only 
probable  knowledge,  but,  if  his  witness  is 
truthful,  certain  information,  of  bis  wife's 
guilt.  He  bad  the  very  information  from  the 
lips  of  the  same  witness  upon  which  he  asks 
this  court  to  pronounce  his  wife  guilty.  He, 
at  least  must  be  presumed  to  have  deemed 
the  witness  credible  (for  he  has  placed  her  on 
the  stand),  to  sustain  his  case." 

In  Tumbull  v.  Turnbull,  supra,  the  court 
say:  "He  bad  the  right  to  forgive  her  or 
not  as  he  saw  fit,  but,  having  once  forgiven, 
it  Is  not  his  privilege  to  retract  his  pardon, 
to  subserve  the  purposes  of  his  passion,  his 
caprice,  or  bis  Interest.  He  has  passed  an 
act  of  oblivion  which  heals  all,  and,  in  the 
eyes  of  the  law,  for  all  time  to  come." 

In  Home  v.  Home,  supra,  the  Supreme 
Court  of  North  Carolina  uses  the  following 
vlgoi-ous  language:  "A  husband  who  ad- 
mits bis  wife  to  conjugal  embraces  after  be 
knows  tbat  she  has  committed  adultery  Is 
looked  on  as  a  disgraced  man,  'a  cuckold,  a 
beast  with  horns.' " 

In  Todd  v.  Todd,  supra,  tie  court  uses  the 
following  language:  "If  a  man— a  stranger— 
and  a  woman  bad  occupied  the  same  room 
and  the  same  bed  for  a  whole  night,  would 
any  court  accept  bis  statement  that  he  did 
not  take  off  bis  clothes  as  a  refutation  of 
the  natural  inference  which  would  be  drawn 
that  the  transactions  between  those  people 
were  such  as  would  justify  a  belief  in  a  con- 
nubial, or  at  least  a  copulative,  relation?  But 
when  tills  husband  got  into  bed  with  that 
wife  be  got  Into  bed  with  a  woman  whose 
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person  he  had  enjoyed.  He  felt  entirely  free 
to  make  any  approaches  to  her  that  he  might 
like,  and  obvioasly  he  was  not  repelled  by 
the  knowledge  of  her  wrongdoing,  else  he 
would  not  have  been  there  at  all;  so  that  he 
must  be  presumed  to  be  a  person  who  came 
to  that  degree  of  Intimate  relation  with  that 
woman  on  that  occasion,  not  deterred  by  his 
knowledge  of  her  prerious  unfaithfulness, 
else  it  is  Impossible  to  believe  that  he  would 
have  been  in  such  a  place  with  her.  •  •  • 
.4.  manly  character  would  In  all  probability 
never  have  been  found  in  the  same  house 
with  the  woman  who  had  committed  such  an 
offense,  save  to  denounce  her;  but  this  man 
was  able  to  occupy  not  only  the  same  house, 
but  the  same  room  and  the  same  bed,  with 
his  unfaithful  wife." 

In  Tllton  T.  Tilton,  supra.  Chief  Justice 
Pryor  says:  "The  judgment  In  this  case 
against  her,  establishing  a  want  of  chastity, 
has  taken  from  her  a  hitherto  pure  and  spot- 
less character,  that  took  her,  as  a  welcome 
guest,  to  her  neighbors,  that  she  might  ply 
her  needle  from  day  to  day,  and  enjoy  the  as- 
sociations of  the  best  and  purest  women  of 
the  village.  The  facts  of  this  record  show 
this  proceeding  by  the  husband  to  be  a  mere!-* 
less  assault  upon  women  and  virtue,  and 
brand  the  appellant  with  Infamy  and  dis- 
grace, when  It  Is  apparent,  even  if  the  wife 
was  guilty,  that  the  husband  sustained  his 
relations  with  her  with  a  full  knowledge  of 
what  he  claims  to  be  the  facts  evidencing  her 
guilt,  and  therefore  the  chancellor  should 
have  dismissed  his  petition." 

We  cannot  refrain  from  saying  that  the 
record  discloses  In  many  instances  a  most 
reckless  disregard  for  the  truth  on  the  part 
of  some  of  plaintiffs  witnesses,  and  also  a 
character  to  some  of  plalntlCf's  witnesses 
which  is  not  enviable,  to  say  the  least. 

We  have  directly  considered  only  three  im- 
portant errors  upon  which  the  case  must  be 
reversed.  There  are  over  100  errors  assigned 
In  the  brief  of  appellant,  and,  after  an  ex- 
amination of  all  these  errors  and  the  record, 
we  are  of  the  opinion  that  a  great  majority 
of  them  are  such  that  If  considered  would 
be  sufficient  to  reverse  the  Judgment  and  or- 
der appealed  from,  but  Inasmuch  as  they  all 
pertain,  either  to  the  Introduction  or  rejec- 
tion of  testimony,  or  matters  of  mere  prac- 
tice which  may  be  avoided  on  another  trial, 
and  as  the  Judgment  and  order  must  be  re- 
versed and  a  new  trial  granted,  we  do  not 
deem  it  necessary  to  further  refer  to  these 
various  errors. 

We  advise  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  In 
the  forcgolntt  opinion,  the  Judgment  and  or- 
der appealeu  from  are  reversed,  and  the  cause 
remanded. 


(12  Okl.  413) 
HUMPHREY  V.  TIMKEN  CARRIAGE  CO. 
et  al. 

(Supreme  Court  of  Oklahoma.    Jan.  13,  1904.> 

SALE-ACTION  FOR  PRICE-JOINDBR  OP  ISSUB3 
—PAROL  EVIDENCE. 

1.  Where,  iu  an  action  upon  an  order  for 
goods,  which  sets  out  the  order  in  full,  and  al- 
leges such  order  was  duly  accepted,  and  goods 
shipped  to  defendaut,  and  the  defendant  au- 
swer8  by  a  geueral  denial,  upon  the  issue  so 
joined  it  is  competent  to  prove  by  oral  testi- 
mony that  the  order  was  not  accepted  upon  the 
terms  proposed,  and  that  there  was  no  deiiverr 
o(  the  ^oods  ordered. 

The  issue  so  presented  should  be  submitted 
to  a  jury  upon  conflict  of  testlmouy  with  refer- 
ence thereto. 

2.  Oral  testimony  is  not  competent  to  change 
or  vary  the  terms  of  a  written  instrument,  but 
may  be  introduced  to  show  that,  by  an  agree- 
ment of  the  parties  at  the  time  of  its  execution, 
such  instrumeut  was  executed  by  one  and  ac- 
cepted by  the  other  of  the  parties  thereto  for  a 
purpose  wholly  differeut  from  that  alleged  in 
the  petition. 

Burwell,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  District  CJourt,  Logan  County; 
before  Justice  Burford. 
•  Action  by  the  Tlmken  CJarriage  Company 
against  Avery  A.  Humphrey  and  another. 
Judgment  for  plaintiff,  and  defendant  Hum- 
phrey brings  error.    Reversed. 

This  action  was  commenced  on  the  6th  day 
of  June,  1899,  by  the  defendant  in  error  Tim- 
ken  Carriage  Company,  a  corporation  doing 
business  in  St.  Louis,  Mo.,  by  filing  in  the 
district  court  of  Logan  county  a  petition  al- 
leging their  corporate  capacity  under  the 
laws  of  the  state  of  Missouri,  and  that  they 
were  engaged  In  the  business  of  manufac- 
turing buggies,  carriages,  and  other  vehicles; 

that  on  the  day  of  April,  1898,  the 

plaintiff  and  defendant  A.  A.  Humphrey 
made  and  entered  into  a  certain  agreement, 
whereby  the  aaid  defendant  bought  of  the 
plaintiff,  and  plaintiff  sold  to  said  defendant, 
certain  merchandise  and  vehicles  for  the 
agreed  price  of  $1,807.91;  that  the  said  de- 
fendant bought  the  same  by  written  order, 
dated  March  22,  1808,  showing  the  descrip- 
tion of  articles  and  price  thereof,  and  re- 
quested the  plaintiff  to  ship  said  articles  by 
freight  as  soon  as  practicable,  and  proposing 
to  make  payment  In  four  months  from  May 
15,  1898  (copy  of  said  order  was  attached, 
and  marked  "Exhibit  A");  that  thereafter, 
on  the  24th  of  March,  1898,  the  defendant  B. 
F.  Berkey  entered  Into  an  agreement  with 
the  plaintiff,  in  writing,  whereby  be  also  be- 
came Indebted  In  said  sum  to  the  plaintiff 
for  the  articles  of  merchandise  ordered  by 
the  defendant  Humphrey,  which  instrument 
in  writing  was  attached  to  the  petition,  and 
marked  "Kxhibit  B";  that  the  plaintiff  duly 
accepted  said  order  of  Humphrey  and  agree- 
ment of  Berkey,  and  thereafter  said  contract 
of  sale  of  said  articles  became  complete,  and 
that,  In  compliance  therewith',  the  plaintiff 
delivered  to  Humphrey  the  goods  mentloue<l 
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In  said  order,  according  to  the  terms  thereof, 
by  reason  whereof  said  defendants,  Hum- 
phrey and  Berkey,  became  indebted  to  the 
plaintiff  In  the  sum  of  |l,807.d4;  that  $1,029.- 
65  had  been  paid;  and  that  there  was  still 
due  $778.29,  with  Interest  after  Septeml>er  1. 
1888,  for  the  recovery  of  which  Judgment 
was  prayed. 

Exhibit  A  to  said  petition  is  as  follows: 

"Timten  Carriage  Co.,  2nd  and  Branch 
Streets,  St  Louis,  Mo.  Ship  via  Frisco,  Santa 

Fe  to  at  once  or  as  soon  thereafter 

as  practicable,  the  following  goods  as  de- 
scribed In  your  catalogue,  on  following  terms: 
Cash,  less  five  per  cent,  in  thirty  days,  or 
note  or  acceptance,  payable  four  months  from 
May  15th,  in  funds  par  at  St.  Louis  or  New 
York,  without  any  expense  to  factory  for 
carrying,  exchange  or  collection.  No  cancel- 
lations, agreements,  conditions  or  stipula- 
tions, verbal  or  otherwise,  save  those  men- 
tioned in  this  contract,  will  be  recognized. 

"The  title  to  goods  delivered  under  this 
contract  to  remain  in  the  name  of  the  sellers 
until  they  shall  have  received  the  money  for 
same,  and  upon  failure  to  make  such  pay- 
ment, the  sellers  shall  repossess  themselves, 
and  take  away  such  goods.  Should  time  be 
taken  under  terms  of  settlement  of  this  or 
other  contracts  with  us  by  the  buyer,  and 
he  should  become  Insolvent,  or  default  pay- 
ment, sellers  shall  have  the  right  to  declare 
the  whole  amount  of  this  or  other  sales.  In- 
cluding all  papers  given,  to  be  due  and  col- 
lectible. 

"Payment  or  settlement  to  be  made  direct, 
and  not  through  salesmen. 

"[Here  follows  list  of  goods  and  prices.] 
Goods  F.  O.  B.  St.  Louis,  Mo.  Shipped  at 
consignee's  risk.  A.  A.  Humphrey. 

"Accepted  subject  to  approval  of  Timken 
Carriage  Co. 

"F.  A.  Slusser,  Salesman." 

E^xbibit  B  to  said  petition  is  as  follows: 

•"Timken  Carriage  Co.,   Wholesale  Carriage 
Manufacturers. 

"Henry  Timken,  Prest.    H.  H.  Timken,  Sec. 
&  Treas. 

••Onr  Specialty,  Timken  New  Side  Spring 
Vehicles. 

"2nd  &  Branch  Sts., 

"St.  Lonis.  Mo..    Mar.  24/98. 
"Timken  Carriage  Co.,  St.  Louis,  Mo.— Dear 
Sirs:    I  herewith  hold  myself  responsible  for 
order  given  you  by  A.  A.  Humphrey,  Outlu-ie, 
O.  T.,  Mar.  22nd. 

"Yours  truly,  Ben  F.  Berkey. 

"Ship  goods  to  A.  A.  Humphrey." 

On  the  20th  of  June,  1899,  the  defendant 
Humphrey  filed  his  separate  answer  to  plain- 
tiff's petition,  in  two  paragraphs:  The  first 
was  a  general  denial.  The  second  alleged: 
That  his  codefeudant,  Berkey,  for  five  years 
or  more,  had  been  engaged  in  the  business 
of  selling  buggies  and  agricultural  imple- 
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ments  at  Gutbrie,  Okl.,  receiving  on  differ- 
ent occasions  merchandise  from  the  plaintiff, 
which  be  sold  at  retail.  That  be  (Humphrey) 
was  engaged  wholly  In  the  real  estate  and 
insurance  business  in  said  city.  That  on  the 
22d  day  of  March,  1698,  F.  A.  Slusser,  agent 
and  salesman  of  plaintiff,  called  on  blm  at 
Guthrie,  and  represented  to  him  that  the 
plaintiff  desired  to  ship  goods  to  Mr.  Berkey, 
who  was  considerably  in  debt;  that  the  plain- 
tiff did  not  propose  to  sell  any  goods  to  Mr. 
Berkey,  or  part  with  the  title  to  goods  that 
should  be  shipped  to  him  (Berkey);  that 
plaintiff  was  willing  to  trust  Berkey  to  han- 
dle and  dispose  of  goods,  but  did  not  like  to 
ship  goods  direct  to  Berkey,  for  fear  of  get- 
ting involved  in  litigation  with  some  of  B^- 
key's  creditors. in  regard  to  the  title  of  the 
goods.  Said  agent  then  proposed  to  Hum- 
phrey that,  if  be  would  sign  an  order  for 
such  goods,  the  plaintiff  would  ship  goods  to 
Guthrie  in  the  name  of  Humphrey,  and  upon 
arrival  be  should  turn  them  over  to  Berkey 
as  goods  of  the  plaintiff,  and  plaintiff  would 
arrange  with  Berkey  for  the  sale  and  pay- 
ment of  the  same;  that.  If  Humphrey  would 
sign  such  order,  be  would  not  be  considered 
or  held  liable  to  the  plaintiff  thereon— and 
called  plalnUff'a  attention  to  the  fact  that 
the  order  retained  title  in  the  goods  until 
the  same  were  paid  for.  That  upon  such 
representation  said  Humphrey  was  induced 
to  sign  said  order.  That  after  he  (Hum- 
phrey) had  signed  said  order,  plaintiff,  with- 
out his  knowledge,  made  arrangements  with 
Berkey  for  the  sale  of  the  goods,  and  pre- 
pared' and  sent  to  Berkey  a  statement  to  be 
signed,  acknowledging  Berkey's  personal  re- 
sponsibility and  liability  for  said  goods, 
which  statement  was  signed  by  Berkey  and 
forwarded  to  plaintiff.  That  defendant  Hum- 
phrey, after  signing  said  order,  had  no  fur- 
ther dealings  with  plaintiff,  and  never  saw 
said  goods,  and  never  received  the  same  from 
plaintiff.  That  plaintiff  shipped  the  goods  to 
Gutbrie  in  the  name  of  Humphrey,  but  sent 
the,  bill  of  lading  to  Berkey,  who,  without 
the  knowledge  of  Humphrey,  received  and 
disposed  of  the  same,  and  madC'  payments 
tberefor  to  plaintiff.  That  be  (Humphrey) 
never  received  any  benefit,  advantage,  or 
consideration  for  signing  said  order,  and  had 
no  knowledge  of  the  shipment  of  said  goods 
to  Guthrie  imtil  long  after  they  bad  been 
shipped  and  turned  over  to  Berkey  as  afore- 
said. 

The  second  count  of  said  answer  was  de- 
murred to  by  plaintiff,  and  demurrer  was 
sustained.  Afterward,  on  the  12tb  of  No- 
vember, 1892,  with  leave  of  court,  defendaut 
Humphrey  filed  his  additional  answer,  set- 
ting forth  in  general  the  same  facts  stated 
in  the  first,  and  averred  that  be  signed  the 
written  order  for  the  specific  purpose  of  en- 
abling the  plaintiff  to  sell  and  deliver  the 
goods  to  Berkey;  that  the  order  was  exe- 
cuted, not  as  a  contract,  but  for  the  purpose 
aforesaid;  that  Berkey  at  the  time  was  eu- 
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gaged  In  the  ituplement  business,  and  bad 
become'  financially  iUTolved;  that  plaintiff, 
through  Its  agent  and  traveling  salesman, 
represented  to  him  (Humphrey)  that,  while 
it  was  willing  to  trust  Berkey  to  the  dispo- 
sition of  the  goods  on  commission,  it  feared 
that  it  might  become  involved  with  creditors 
of  Berkey  in  regard  to  the  title  of  Its  goods, 
and  it  was  thereupon  unders^tood  and  agreed 
between  said  plaintiff,  acting  through  its  au- 
thorized agent  and  salesman,  and  defendant 
Humphrey,  that  said  order  should  be  signed 
by  him  (Humphrey)  for  the  specific  purpose 
of  enabling  plaintiff  to  deliver  and  sell  said 
goods  to  said  Berkey,  and  it  was  expressly 
agreed  between  said  parties  that  said  writ- 
ten order  was  not  to  have  and  had  no  effect 
as  a  contract  between  the  parties,  but  merely 
as  a  writing  for  the  specific  purpose  afore- 
said. Said  defendant  Humphrey,  further  an- 
swering, alleged  that  said  written  order  was 
executed  without  consideration  therefor;  that 
none  of  the  goods  described  were  ever  de- 
livered to  him  by  plaintiff  or  any  other  per- 
son; that  be  never  received  benefit,  advan- 
tage, or  consideration  for  said  order;  and 
that  the  consideration  purporting  to  be  ex- 
pressed had  totally  and  wholly  failed.  After- 
wards, on  the  15th  day  of  November,  1900, 
the  plaintiff  filed  its  general  denial  .to  de- 
fendant Humphrey's  answer. 

Said  cause  was  then  tried  to  a  Jury,  and  one 
A,  J.  Corkins  was  first  called  as  a  witness 
on  behalf  of  plaintiff,  who  testified  that  he 
was  agent  of  the  Atchison,  Topcka  &  Santa 
F6  Railroad  at  Guthrie;  that  such  goods  were 
received  there,  and  on  April  25th  delivered 
and  receipted  for  upon  payment  of  freight, 
the  receipt  signed,  "A.  A.  Humphrey;"  that 
he  thought  the  handwriting  thereto  was  that 
of  Mr.  Humphrey;  that  he  knew  Mr.  Berkey's 
signature;  that  the  cashier  at  the  depot  han- 
dled this  transaction;  that  he  did  not  see  the 
receipt  signed,  and  knew  nothing  about  it 
personally;  that  the  only  knowledge  he  had 
was  what  be  gained  from  the  papers;  that 
he  thought  the  receipt  was  signed  by  A-  A. 
Humphrey,  Judging  from  the  handwriting. 

Mr.  Timken,  of  the  carriage  company,  tes- 
tified by  deposition  as  follows:  "About  the 
24th  of  March,  1898,  we  received  through  our 
Mr.  Slusser  an  order  for  a  car  load  of  velii- 
cies.  Said  order  was  dated  March  22,  1898, 
and  was  signed  by  A.  A.  Humphrey.  Upon 
receiving  the  oi-der,  I  noticed  that  Berkey 
had  not  signed  it,  and,  inasmuch  as  our  pre- 
vious transactions  had  been  with  those  par- 
ties Jointly,  we  desired  them  to  be  Jointly  lia- 
ble In  this  order  also.  Therefore,  on  March 
2-lth,  I  wrote  the  defendant  Berkey  a  letter, 
a  copy  of  which  letter  is  hereto  attached, 
and  marked  'E^xhibit  £.'  In  reply  to  that 
letter,  on  April  1st  we  received  from  defend- 
ant his  obligation  to  be  Jointly  liable  with 
Mr.  Humphrey,  which  paper  is  hereto  at- 
tached, and  marked  'Exhibit  P.'  [This  is  the 
same  as  Exhibit  B.  to  petition.]  The  order 
in  question  was  duly  filed  by  us  April  18, 


1808."  The  evidence  of  Mr.  Timken  then 
showed  the  amount  of  payments  wMch  were 
made  by  Mr.  Berkey,  and  the  balance  due. 
His  testimony  closes  with  the  following: 
"Q.  Please  state  who  ostensibly  conducted 
the  business  at  Guthrie?  A.  Mr.  Berkey.  Q. 
How,  then,  did  Mr.  Humphrey  come  to  be  in- 
terested in  the  transaction,  so  far  as  you  are 
concerned?  A.  We  did  not  regard  Mr.  Ber- 
key as  a  responsible  person  to  whom  to  ex- 
tend credit,  because  we  had  investigated  his 
financial  condition,  through  the  mercantile 
agencies,  and  had  found  that  they  did  not 
give  him  any  responsible  rating.  For  these 
reasons,  we  wanted  some  responsible  person 
to  become  responsible  for  the  bill.  We  inves- 
tigated, and  found  ttiat  Mr.  Humphrey  was 
responsible,  and  that  we  would  be  safe  in 
giving  him  credit  This  investigation  was 
made  at  the  beginning  of  our  dealings  with 
these  defendants.  Q.  On  whose  credit  did 
you  make  the  shipment?  A.  On  the  credit 
of  Mr.  A.  A.  Humplirey.  We  would  not  have 
shipped  to  Mr.  Berkey  on  his  sole  credit" 

It  was  then  shown  on  behalf  of  the  plain- 
tiff, by  testimony  of  Mr.  B.  F.  Berkey,  tliat 
all  of  the  goods  had  been  disposed  of  to  the 
general  public  before  suit  brought 

After  presentation  of  a  demurrer  to  the 
evidence  by  the  defendant  Humphrey,  which 
was  overruled  by  the  court,  Mr.  B.  F.  Berkey 
was  called  as  a  witness  for  the  defense,  who, 
after  tlie  Introductory  testimony,  in  which 
he  stated  he  knew  Mr.  Timken  in  March, 
1898,  was  asked:  "Q.  State  whether  or  not 
at  that  time  or  any  time  in  the  month  of 
March,  1898,  you  purchased  a  bill  of  goods 
from  the  plaintiff  through  their  agent  Slus- 
ser? (Objected  to  as  Incompetent,  irrelevant, 
and  immaterial,  and  not  the  best  evidence.) 
By  the  Court:  Is  that  in  reference  to  the 
goods  in  controversy?  By  Mr.  Huston:  Yes, 
sir.  (Which  objection  was  by  the  court  sus- 
tained, to  which  the  defendant  excepts.)" 
Mr.  Berkey  then  testified  that  he  knew  Mr. 
Slusser;  that  be  knew  when  the  order  for 
goods  was  made  out;  that  he  saw  it  made 
out;  that  it  was  at  his  house;  that  Slusser 
and  he  were  present;  that  he  dictated  the  or- 
der, and  he  (Slusser)  wrote  it  "Q.  Did  yon 
have  any  conversation  with  Mr.  Slusser  at 
that  time  about  the  matter  of  giving  the  or- 
der for  goods?  (Objected  to.  Objection  sus- 
tained.) Q.  Please  state  what,  if  anything, 
you  stated  to  Mr.  Slusser  at  that  time  con- 
cerning the  matter  of  giving  him  an  order? 
(Objected  to.  Objection  sustained.)  Q.  State 
w^hether  you  saw  the  instrument  signed  by 
Mr.  Humphrey?  A.  Yes,  sh:.  Q.  Please  state 
what  if  anything,  was  said  by  plabitiff's 
agent  to  induce  Mr.  Humphrey  to  sign  it? 
(Objected  to.  Objection  sustained.)  Q.  State 
what  was  said,  if  anything,  between  Slusser 
and  Mr.  Humphrey,  as  to  any  conditions  up- 
on which  the  order  was  signed,  or  for  what 
purpose,  if  any,  the  order  was  to  he  used,  at 
or  before  Mr.  Humphrey  signed  the  same? 
(Objected   to.     Objection   sustained.)"    Mr. 
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Berkey  then  testified  that  he  received  the 
goods  described  In  the  order;  that  he  receiv- 
ed the  bill  of  lading  for  these  goods;  that 
he  received  It  by  letter  from  the  Tlmken  Com- 
pany, in  St.- Louis,  direct  to  him;  that  be 
took  the  bill  of  lading,  and,  when  the  goods 
came,  went  to  the  depot  for  them,  showed  the 
agent  the  bill  of  lading  as  his  authority  for 
receiving  them,  and  receipted  for  them,  sign- 
ing Mr.  Humphrey's  name  to  the  receipt,  and 
received  them  after  paying  freight  on  the 
same,  and  had  the  drayman  take  them  to  bis 
place  of  business.  "Q.  State  whether  or  not 
Mr.  Humphrey  ever  received  those  goods,  or 
any  portion  of.  them,  if  yoa  know?  (Ob- 
jected to.  Objection  sustained.)"  Mr.  Ber- 
key then  testified  that  he  sold  the  goods  to 
his  customers,  that  he  never  gave  any  of 
them  to  Mr.  Humphrey;  that  he  collected 
proceeds  of  sale,  and  never  gave  any  of  pro- 
ceeds to  Mr.  Humphrey;  that  he  paid  plain- 
tiff what  was  paid  for  them.  Air.  Berkey 
then  testified  further  that,  after  he  and  Slus- 
ser  had  made  out  the  order  for  the  goods,  he 
iSlusser)  went  out  to  get  Mr.  Packer,  and  re- 
turned to  Berkey's  house  with  Mr.  Humphrey. 
Mr.  Berkey  was  then  again  asked  for  the  con- 
versation between  Humphrey  and  Slusser, 
and  whether  anything  was  said  between 
them  as  to  whether  or  not  the  order  was  to 
be  a  contract  for  the  purchase  of  the  goods 
by  him,  and  also  for  what  use  the  order, 
when  signed,  was  to  be  put  to,  all  of'  which 
was  by  the  court  rejected.  On  cross-exam- 
ination Mr.  Berkey  repeated  that  he  got  the 
goods,  and  stated  that  he  did  not  know  how 
soon  Mr.  Humphrey  found  out  that  he  got 
them,  but  that  he  probably  knew  within  30 
or  60  days.  On  redirect  examination  Mr. 
Berkey  testified  that  the  written  obligations 
(Exhibit  B  to  petition)  by  which  he  agreed 
to  become  responsible  for  the  shipment  was 
made  out  in  St.  Louis  by  the  Tlmken  Com- 
pany, and  sent  to  him;  that  he  signed  it  and 
sent  it  back,  adding,  in  bis  own  handwriting, 
the  postscript  which  reads,  "Ship  goods  to 
A.  A.  Humphrey." 

The  defendants  then  offered  W.  D.  Packer 
as  a  witness  to  prove  the  object  of  securing 
a  signature  other  than  that  of  Berkey  to  the 
order,  and  made  the  following  tender  of  tes- 
timony by  said  Packer:  "Counsel  for  the  de- 
fendants, on  behalf  of  the  defendant  Hum- 
phrey, now  otters  to  prove  by  this  witness 
that  shortly  after  the  order  sued  on  in  this 
case  was  made  out,  and  before  the  same  was 
signed  by  the  defendant  Humphrey,  that  the 
plaintiff's  ageut  and  salesman  went  to  this 
witness  at  the  business  house  and  o£9ce  of 
the  defendant  Berkey,  in  the  city  of  Guthrie, 
and  stated  to  him  tliat  he  had  completed 
taking  an  order  for  goods  from  Mr.  Berkey, 
but  that  Mr.  Berkey  had  said  that  he  couldn't 
give  the  order  himself,  for  fear  that  his  other 
creditors  (the  Keystone  people)  might  jump 
onto  their  goods  and  attach  them,  and,  U  the 
order  was  made  out  in  his  name,  that  be 
(Slusser)  bad  proposed  to  Berkey  to  have 


Billy  (meaning  Mr.  William  Packer,  this  wit- 
ness) sign  the  order;  and  we  offer  further  to 
prove  that  Slusser,  the  agent  and  traveling 
salesman  of  the  plaintiff,  then  requested  this 
witness  to  sign  this  order,  and  at  the  same 
time  stating  to  him  that  he  wasn't  to  be  held 
liable  for  it;  that  it  would  be  no  contract  at 
all  as  between  the  plaintiff  in  this  case  and 
the  witness,  but  that  it  would  be  used  only 
for  the  specific  purpose  of  enabling  them  to 
sell  these  goods  to  Mr.  Berkey."  Offer  ob- 
jected to,  and  by  the  court  excluded.  Mr. 
Packer  testified  that  he  was  clerk  for  Mr. 
Berkey;  that  the  bill  of  lading  for  the  goods 
in  question  came,  through  the  regular  course 
of  mails,  from  the  Tlmken  Carriage  Com- 
pany, of  St.  Louis,  to  Mr.  Berkey. 

The  plaintiff  in  error  was  then  offered  as  a 
witness  in  his  own  behalf,  and  admitted  sign- 
ing the  order  for  purchase  of  the  goods,  and 
tendered  his  testimony  as  to  the  terms  and 
conditions  upon  which  he  signed  it,  which 
tender  was  as  follows:  "Here' counsel  for  the 
defendants,  in  behalf  of  the  defendant 
Humplirey,  offered  to  prove  by  the  witness 
Humphrey  that  on  the  day  that  this  order 
was  given,  and  before  it  was  given,  the  plain- 
tiff, by  their  agent,  Slusser,  came  to  his  real 
estate  and  insurance  office,  in  the  city  of 
Guthrie,  and  informed  him  th&t  he  had  sold 
a  car  load  of  goods  to  the  defendant  B.  F. 
Berkey,  and  that  an  order  had  been  made 
out,  but  that  Mr.  Berkey  had  told  him  that 
he  wasn't  In  shape  to  give  the  order  in  his 
own  name,  for  the  reason  that  he  was  some- 
what Involved  with  the  Keystone  people, 
other  creditors  of  Berkey's,  and  feared  that 
the  Keystone  people  might  jump  onto  the 
goods  of  this  plaintiff  if  they  were  sent  to 
him  in  his  own  name,  and  that  Mr.  Slusser 
had  suggested  to  Mr.  Berkey  that  the  matter 
might  be  remedied  by  having  Billy  Packer 
sign  the  order,  and  have  the  goods  sent 
here  to  Guthrie  in  Billy  Packer's  name;  that 
be  had  seen  Billy  Packer,  and  Billy  did  not 
want  to  do  it,  as  he  stayed  right  there  with 
Berkey,  and  didn't  want  to  mix  in  it  in  that 
way,  and  ttiat  he  (Slusser)  then  went  to 
Humphrey,  and  proceeded  to  explain  the  mat- 
ter to  Mr.  Humphrey  (this  witness),  and 
stated  that,  if  he  would  sign  that  order,  that 
he  wouldn't  be  held  liable  for  It  at  all,  and 
that  it  should  not  be  a  contract  at  all,  so  far 
as  he  was  concerned,  and  that  the  only  pur- 
pose of  it  was  to  enable  the  plaintiff  in  this 
case,  the  Tlmken  Carriage  Company,  to  sell 
this  order  of  goods  to  Mr.  B.  F.  Berkey;  that 
upon  such  explanation  this  witness  and  de- 
fendant accompanied  Mr.  Slusser  up  to  Ber- 
key's residence,'  where  Berkey  was  then  ill, 
and  the  matter  was  further  talked  over  there 
with  the  same  effect,  and  that  upon  that 
agreement  that,  If  he  (Humphrey)  would  sign 
the  order,  that  he  should  not  be  held  liable— 
that  it  would  be  used  only  for  the  specific 
purpose  of  enabling  the  Tlmken  Carriage 
Company  to  sell  and  ship  these  goods  to  Ber- 
key, in  order  to  protect  them  and  Berkey 
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from  having  those  goods  attached  by  other 
creditors  of  Berkey— thereupon  the  defendant 
Humphrey,  relying  upon  those  statements, 
signed  said  contract,  If  the  same  was  to  be 
used  for  the  specific  purpose  of  enabling  the 
Tlmken  Carriage  Company  to  sell  the  goods 
to  B.  P.  Berkey,  and  for  no  other  purpose." 
Upon  objection  offered,  this  tender  of  testi- 
mony was  rejected  by  the  court,  and  excep- 
tions taken.  Mr.  Humphrey  then  testified 
that  he  never  received  the  goods,  and  was 
never  notified  of  their  shipment;  that  be 
did  not  know  for  two  weeks  after  Berkey  got 
the  goods  that  be  (Berkey)  bad  received 
them;  that  be  did  not  authorize  Berkey  to 
get  them  from  the  depot;  that  the  freight 
receipt  was  not  his,  and  that  signature  there- 
to was  not  bis  signature;  that  he  did  not 
write  his  name  to  It,  or  authorize  any  other 
person  to  write  it;  that  he  did  not  receive 
the  goods,  or  authorize  anybody  to  receive 
them  on  bis  behalf.  The  court  sustained  ob- 
jections to  the  following  questions:  "Q.  State 
whether  you  received-  proceeds  from  the  sale 
of  any  of  these  goods  at  any  time?"  "Q. 
State  whether  or  not  you  ever  received  any 
benefit,  advantage,  or  consideration  of  any 
kind  or  character  for  or  upon  that  order?" 
On  cross-examination  Mr.  Humphrey  testi- 
fied that  there  was  no  understanding  at  the 
time  the  order  was  signed  tliat  Berkey  was 
to  receive  the  goods,  further  than  the  under- 
standing he  bad  with  Slusser  that  be  was  to 
sign  the  order  for  the  goods  for  the  purpose 
of  helping  Slusser,  as  agent  of  the  Tlmken 
Carriage  Company,  to  sell  a  car  load  of  bug- 
gies to  Berkey,  and  on  tbat  occasion  there 
was  no  understanding  that  Berkey  was  to 
go  and  get  the  goods  when  they  arrived; 
tbat  there  was  notbhig  said  between  him  and 
Slusser  in  regard  to  receiving  the  goods;  tbat 
be  knew  be  was  not  to  receive  them,  because 
Mr.  Slusser  told  him  they  would  ship  the 
goods  direct  to  Berkey  in  Ills  (Humphrey's) 
name.  The  cross-examination  developed-  the 
fact  tbat  Humphrey  expected  Berkey  to  re- 
ceive the  goods  because  be  (Humphrey)  bad 
not  purchased  them,  but  bad  taken  steps  In- 
tended to  facilitate  a  purchase  by  Berkey. 
Upon  redirect  examination  there  was  another 
attempt  to  show  tbat  whatever  expectation 
Mr.  Humphrey  had  of  Berkey's  receiving  the 
goods  was  based  upon  the  fact  that  be 
(Humphrey)  bad  not  agreed  to  the  purchase 
of  them,  but  that  Berkey  and  the  company 
bad  agreed  upon  terms  between  themselves. 
This  was  held  by  the  court  Incompetent,  as 
It  sought  to  contradict  the  writing. 

The  jury  was  then  instructed  by  the  court 
as  follows;  "By  the  Court:  'Gentlemen  of 
the  Jury:  You  have  heard  the  evidence  in 
this  case,  and,  in  the  Judgment  of  the  court, 
there  is  no  controverted  issue  of  fact  to  be 
determined  by  the  Jury.  It  Is  the  view  of 
the  court  that,  on  the  uncontroverted  facts, 
and  under  tbe  Issues  in  this  case,  and  un- 
der the  law,  that  tbe  plaintifF  Is  entitled  to 
recover  tbe  amount  due  for  the  shipment  of 


buggies  under  the  contract  or  order  that  has 
been  introduced  in  evidence;  and  tbe  court 
directs  the  Jury  to  return  a  verdict  for  the 
plaintiff  for  that  sum,  which  I  will  Indicate 
to  you  as  soon  as  It  Is  figured  up.'  To  which 
instruction  of  the  court  tbe  defendant 
Humphrey  excepts."  This  was  the  only  In- 
struction given  by  the  court. 

The  Jury  returned  a  verdict  for  plaintiff  in 
tbe  sum  of  $893,  upon  which  judgment  was 
rendered  in  favor  of  plaintiff  and  against  de- 
fendant Humphrey  In  said  sum.  On  the  next 
day,  motion  for  a  new  trial  was  filed  on  tbe 
grounds  that  verdict  and-  judgment  were  con- 
trary to  law  and  not  sustained  by  suflScient 
evidence,  and  other  grounds  specifying  error 
In  admitting  and  rejecting  testimony,  and  in 
peremptorily  instructing  the  Jury  to  return 
a  verdict  for  plaintiff  and  against  Mr. 
Humphrey  for  $893,  or  for  any  sum.  Motion 
for  new  trial  was  overruled,  and  exception 
taken,  and  the  case  was  then  brought  to  this 
court. 

Exhibit  E,  referred  to  In  the  testimony  of 
Mr.  Tlmken,  is  as  follows: 

"St.  Louis.  Mo.,  Mar.  24/98. 

"B.  F.  Berkey,  Esq.,  Guthrie,  Okla.— Dear 
Sir:  We  are  in  receipt  of  your  order  given 
Mr.  Slusser,  and  signed  by  Mr.  Humphrey. 
Mr.  Slusser  writes  that  you  prefer  it  this 
way,  and  it  is  agreeable  to  us,  providing  you 
simply  write  us  a  letter  tbat  you  are  respon- 
sible for  tbe  account  with  Mr.  Humphrey. 
We  will  make  shipment  to  Mr.  H.  and  also 
bill  It  to  him. 

"Mr.  Slusser  advises  that  if  we  can  get 
In  more  work  to  put  in  Klondykes,  crating 
all  leather  quarter  tops  low.  On  account  of 
the  arched  axle  work,  will  not  be  able  to  ship 
this  car  as  promptly  as  otherwise.  We,  like 
all  other  carriage  houses,  have  all  and  more 
than  we  can  do,  and  we  are  liable  to  dlsap- 
pohit  you  a  little  on  time  on  this  order.  Busi- 
ness has  never  been  as  good  as  at  present, 
tbat  is,  as  far  as  the  volume  is  concerned, 
and  for  that  reason  each  buyer  wants  his 
goods  promptly,  which  means  that  a  factory 
must  have  a  little  more  time  in  the  rush  of 
the  season  on  the  Individual  orders. 

"We  will  promise  to  do  our  best  for  yon, 
and  feel  sure  that  you  will  find  this  car  of 
work  an  Improvement  over  tbe  two  previous 
cars. 

"Thanking  you  for  the  same,  and  trusting 
to  hear  from  you  promptly,  beg  to  remain, 

"Yours  truly,  Tlmken  Carriage  Co." 

September  26tb,   Tlmken   Carriage  Com- 
pany wrote  A.  A.  Humphrey  as  follows: 
"St.  Louis,  Mo.,  Sept  26/'98. 

"A.  A.  Humphrey,  Esq.,  Gutlirle,  Okla.— 
Dear  Sir:  We  have  drawn  on  yon  at  one 
day's  sight  for  $1,807.94  to  pay  for  car  of 
buggies  shipped  Apr.  18tb,  and  which  was 
sold  on  terms  of  4  months  net  from  May  1st; 
therefore  as  the  account  was  due  Sept.  15th, 
we  trust  you  will  honor  draft  on  presentation. 
At  one  day's  sight.  It  will  give  yon  three  of 
grace,  and  in  this  trust  It  will  not  incoiK 
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Teiilenee  you  to  pay  it  at  the  end  of  the 
fourth  day. 
"Yours  truly,  TImken  Carriage  Co." 

The  above  letter  was  answered  as  follows: 

"Guthrie.  Okla.,  Sept.  28th,  1898. 
"TImken  Carriage  Co.,  St.  Louis,  Mo.— 
Dear  Sir:  I  am  in  receipt  of  yours  of  Spt. 
26th,  notifying  me  tliat  you  have  drawn  on 
me  for  buggies  shipped  April  15th.  Of 
course,  you  are  aware  how  this  matter  Is, 
and  It  will  be  a  great  convenience  to  me  If 
you  will  call  that  draft  back  and  wait  thirty 
or  sixty  days  for  this  money.  The  larger 
part  of  those  buggies  were  sold  on  time  and 
the  notes  are  becoming  due  from  the  1st  of 
October  up. 

"Hoping  that  you  may  see  fit  to  extend 
this  matter  for  thirty  or  sixty  days,  then 
the  matter  will  be  attended  to  promptly.    I 
remain, 
"Yours  truly,  A.  A.  Humphrey." 

Which  letter  was  replied  to  by  Timken 
Carriage  Company,  as  follows: 

"St.  Louis,  Mo.  Sept.  30/'98. 
"A.  A.  Humphrey,  Esq.,  Guthrie,  Okla.— 
Dear  Sir:  We  are  in  receipt  of  yours  of  the 
28th;  also  received  letter  from  Mr.  Berkey, 
and  kindly  refer  you  to  our  letter  to  him. 
In  that  letter  we  propose  that  he  pay  one- 
half  now  and  the  balance  Dec.  Ist  We  have 
explained  onr  reasons  why  we  cannot  see  our 
way  clear  to  grant  an  extension  on  the  whole 
of  the  acconnt. 
"Yours  truly,  TImken  Carriage  Co." 

Lawrence  &  Huston,  for  plaiutiff  in  error. 
<3otteral  &  Homor,  for  defendants  in  error. 

GILLETTE,  J,  (after  stating  the  facts). 
This  case  was  tried  and  determined  upon  the 
theory  that  the  transaction  resulting  in  the 
shipment  of  the  goods  was  a  transaction  rest- 
ing upon  a  written  agreement,  and  could  not, 
therefore,  be  varied  by  parol  evidence.  The 
'determination  of  this  question  determines  all 
necessary  questions  presented  by  the  record. 

The  order  for  the  goods  was  not  a  con- 
tract binding  upon  the  parties  until  accepted 
by  the  TImken  Carriage  Company.  It  was  a 
proposal,  only,  which  required  acceptance, 
according  to  its  terms  and  tenor,  before  It 
assumed  the  dignity  of  a  written  obligation. 
There  is  no  contract,  in  fact,  until  the  minds 
of  the  contracting  parties  have  met,  and  con- 
sented to  the  terms  prc^osed.  The  agree- 
ment mast  be  mutnal,  and  communicated 
each  to  the  other,  and  consent  is  not  mutual 
unless  the  parties  all  agree  upon  the  same 
thing  in  the  same  sense.  The  Hmken  Car- 
riage Company  say  in  their  petition  that  the 
order  for  the  goods  was  duly  accepted,  "and 
that  thereafter  said  contract  of  sale  of  said 
articles  became  complete,  and  that.  In  com- 
pliance therewith,  the  plaintiff  delivered  to 
Humphrey  the  goods  mentioned  in  said  order, 
acconling  to  the  terms  thereof."  How  this 
acceptance  was  communicated  to  Mr.  Humph- 
rey was  not  shown— whether  by  letter  or  ver- 
bal notice  is  left  to  conjecture— but  the  peti- 


tion does  say  the  goods  were  delivered  to 
.Humphrey  according  to  the  terms  of  the  or- 
der. The  defendant  answered  first  by  a 
general  denial,  and  such  answer  put  in  issue 
the  question  of  acceptance,  as  pleaded,  and 
the  question  of  the  delivery  of  the  goods. 
The  evidence  upon  the  trial  did  not  show  ei- 
ther written  or  verbal  acceptance  of  the  or- 
der by  the  TImken  Carriage  Company,  which 
was  communicated  to  Mr.  Humphrey,  but 
does  show  that  the  Timken  Carriage  Com« 
pany  did  not  accept  it  until  one  B.  F.  Berkey 
had  been  written  to,  and  requested  to  be- 
come responsible  for  the  order;  and,  when 
notified  by  Mr.  Berkey  that  he  would  become 
so  responsible,  the  goods  were  shipped  by 
bill  of  lading  addressed  to  Mr.  Humphrey, 
but  mailed  to  Mr.  Berkey,  who  took  the  same, 
and  procured  the  goods  from  the  Atchison, 
Topeka  &  Santa  F6  Railroad  at  Guthrie, 
placed  them  in  his  own  place  of  business,  and 
sold  them  to  his  customers.  Mr.  TImken,  of 
the  Timken  Carriage  Company,  testified  that 
the  goods  were  billed  to  Mr.  Humphrey  April 
18,  1898;  but  this  declaration  probably  re- 
fers to  the  language  of  the  bill  of  lading,  for 
the  evidence  Is  conclusive  that  it  was  mailed 
to  B.  P.  Berkey.  The  pleadings  and  the  evi- 
dence show  a  disputed  question  of  fact, 
which  raises  the  question  as  to  whether  or 
not  a  consummated  contract  was  ever  en- 
tered into,  by  and  upon  which  defendant  A. 
A.  Humphrey  became  liable  to  the  TImken 
Carriage  Company.  Mr.  Humphrey  did  not 
receive  benefit  from  the  transaction.  His 
liability.  If  any  is  found,  rests  upon  the  con- 
tract sued  on,  the  validity  of  which  is  In 
contest. 

The  Jury  was  Instructed  that  there  was  no 
controverted  question  of  fact  in  the  case,  and 
that  the  plaintiff  was  entitled  to  recover. 
This,  we  think,  was  material  error/  which 
necessitates  a  reversal  of  the  Judgment.  In 
the  trial  of  the  case,  the  defendant  ofTered 
evidence  to  show  that  the  order  for  the  goods 
which  is  made  the  basis  of  plaintiff's  action 
was  given  at  the  solicitation  of  the  plaintiff's 
agent  Slusser,  who  represented  that  he  had 
sold  a  car  load  of  goods  to  B.  P.  Berkey, 
but  that-Berkey  was  involved  financially,  and 
it  was  feared  tliat  a  shipment  to  Berkey 
would  Involve  the  Timken  Carriage  Company 
with  other  creditors;  that,  if  be  (Humphrey) 
would  sign  the  order  for  the  goods,  he  would 
not  be  held  liable  for  them;  that  It  would 
be  used  only  for  the  specific  purpose  of  en- 
abling the  TImken  Carriage  (Company  to  sell 
and  ship  goods  to  Berkey  without  danger  of 
having  them  attached  by  other  creditors;  and 
that  the  order  was  signed  for  this,  and  for  no 
other,  purpose.  This  tender  of  testimony  and 
all  evidence  of  like  pui-port  was  by  the  court 
rejected  because  In  conflict  with  the  contract. 
Admitting  that  the  order  so  signed  was  a 
contract  In  writing,  was  it  not  competent  to 
prove  that  it  was  not  Intended  as  such,  and 
was  in  fact  executed  and  delivered  for  an 
entirely  different  and  specific  puipose?    Un- 
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der  the  law,  as  generally  accepted  and  en- 
forced In  this  country,  parol  evidence  is  not 
competent  to  change  or  vary  a  written  agree- 
ment; but  when  does  a  writing  become  an 
agreement?  Certainly  not  until  it  is  assent- 
ed to  in  the  sense  that  its  tenor  purports. 
As  between  the  parties,  a  written  Instrument 
which  is  understood  to  have  a  particular  im- 
port and  meaning  cannot,  by  one  of  the  par- 
ties thereto,  without  the  knowledge  or  con- 
sent of  the  other,  be  so  diverted  from  the 
purpose  of  its  execution  as  to  fix  other  and 
new  liabilities,  not  contemplated  when  made. 
Such  a  construction  of  the  law  wholly  de- 
stroys the  definition  which  time-honored  cus- 
toms and  rules  have  given  to  contracts,  to  wit, 
that  two  minds  must  meet  and  consent.  The 
courts,  in  the  enforcement  of  contracts,  have 
looked  to  the  Intent  of  the  parties  in  the 
execution  and  delivery  of  them,  and,  in  many 
instances,  where  the  plain  letter  of  the  con- 
tract fixes  a  liability  contended  for  by  one  of 
the  parties,  have  admitted  parol  proof  to 
show  that,  In  the  execution  and  acceptance 
of  it,  something  else  was  intended.  Hurlburt 
V.  Dusenbery  et  al.  (Colo.  Sup.)  57  Pac.  860; 
Brick  V.  Brick,  08  U.  S.  517,  25  L.  Ed.  256; 
Ware  v.  Allen,  128  U.  S.  590,  9  Sup.  Ct  174, 
32  L.  Ed.  563;  Burke  v.  Dulaney,  153  V.  S. 
228,  14  Sup.  Ct.  816,  38  L.  Ed.  698;  Bradley 
V.  Washington,  Alexandria  &  Georgetown 
Steam  Packet  Co.,  13  Pet.  89,  10  L.  Ed.  72; 
V.  9.  Fidelity  &  Guaranty  Co.  v.  Siegmann 
(Sup.  Ct.  Minn.,  Aug.  1,  1902)  91  N.  W.  473. 
In  Hurlburt  v.  Dusenbety  et  al.  (Colo.  Sup.) 
57  Pac.  860,  the  court,  quoting  from  the  opin- 
ion of  Mr.  Justice  Miller  in  Grierson  v.  Ma- 
son, 60  N.  Y.  394,  said:  "The  object  of  the 
testimony  was  to  show  that  the  instrument 
was  executed  for  a  specific  purpose,  and,  that 
purpose  being  accomplished,  was  of  no  effect 
in  changing  the  contract  previously  made 
with  the  defendant.  I  think  that  It  was  com- 
petent evidence  for  this  purpose.  The  de- 
fendant made  out  a  contract  The  plalntilT 
proved  an  Instrument  which  altered  the  con- 
tract, and  the  defendant  had  a  right  to  prove 
that  the  instrument  introduced  was  not  in- 
tended as  an  alteration  of  the  contract,  but 
with  a  view  of  accomplishing  a  particular 
purpose.  Such  evidence  was  not  given  to 
change  the  written  contract  by  parol,  but 
to  establish  that  such  contract  had  no  force, 
efficacy,  or  effect;  that  it  was  not  intended 
to  be  a  contract,  but  merely  a  writing  to 
be  used  in  inducing  Woods  to  make  advance- 
ments upon  the  goods.  This  is  in  avoidance  of 
the  Instrument,  and  not  to  change  it;  and  I 
do  not  see  why  the  testimony  was  not  as 
competent  in  this  case  as  It  would  be  to 
show  that  a  written  instrument  was  obtain- 
ed fraudulently,  by  duress,  or  in  any  improp- 
er manner.  Such  evidence  does  not  come 
within  the  ordinary  rule  of  introducing  parol 
evidence  to  contradict  written  testimony, 
but  tends  to  explain  the  circumstances  under 
which  such  Instrument  was  executed  and  dp- 
livered."    The  court  also  quotes  approvingly 


from  the  language  of  Earl,  J.,  In  Pym  v. 
Campbell,  6  El.  &  Bl.  370,  as  follows:  "The 
production  of  a  paper  purporting  to  be  an 
agreement  by  a  party,  with  his  signature  at- 
tached, affords  a  strong  presumption  that  it 
Is  his  written  agreement;  and  if.  In  fact,  he 
did  sign  the  paper,  animo  contrahendi,  the 
terms  contained  in  It  are  conclusive,  and 
cannot  be  varied  by  parol  evidence.  •  •  • 
But,  If  It  be  proved  that  In  fact  the  paper 
was  signed  with  the  express  intention  that 
It  should  not  be  an  agreement,  the  other  par- 
ty cannot  fix  it  as  an  agreement  upon  those 
so  signing  It"  From  those  authorities,  it 
would  seem  clear  that  Humphrey  had  a 
right  to  show  that  the  order  was  not  given  as 
a  purchase,  or  proposal  for  a  purchase,  but 
for  the  purpose  stated.  It  is  true  that  it  was 
given  to  an  agent  and  contained  a  provision 
that  It  was  subject  to  the  approval  of  Tim- 
ken  Carriage  Company.  But  such  agent  in 
an  agreement  as  to  what  the  order  was  for, 
spoke  for  the  Timken  Carriage  Company,  and 
what  he  did  agree  to  was  binding  upon  his 
principal.  To  admit  otherwise  would  be  to 
sanction  a  fraud  In  the  interest  of  the  prin- 
cipal because  the  principal  perpetrated  it 
through  an  agent 

But  we  think  the  conclusions  here  reached 
need  not  rest  alone  upon  the  declaration  of 
Mr.  Humphrey  as  to  what  was  understood 
and  agreed  to  as  between  Mr.  Humphrey 
and  Slusser,  agent  for  the  Timken  Carriage 
Company,  for  we  think  that  the  evidence  in- 
troduced by  the  plaintiff  was  sufficient  to  Jus- 
tify a  submission  of  It  to  the  Jury,  for  the 
purpose  of  determining  the  question  as  to 
whether  or  not  the  Timken  Carriage  Compa- 
ny at  the  time  accepted  the  order  as  Hum- 
phrey's contract  or  proposal  to  purchase.  The 
order  was  given  March  22d,  and  received  by 
them  in  St  Louis  March  24th,  and  on  tlmt 
day  they  wrote  Mr.  B.  F.  Berkey  concerning 
the  order  as  follows: 

"St  Louis,  Mo.,  Mar.  24/'98. 

"B.  P.  Berkey,  Esq.,  Guthrie,  Okla.— Dear 
Sir:  We  are  In  receipt  of  your  order  given 
Mr.  Slusser  and  signed  by  Mr.  Humphrey. 
Mr.  Slusser  writes  that  you  prefer  ■  it  this 
way  and  it  Is  agreeable  to  us,  providing  tbat 
you  simply  write  us  a  letter  that  you  are 
responsible  for  the  account  with  Mr.  Hum- 
phrey. We  will  make  shipment  to  Mr.  H. 
and  also  bill  it  to  him. 

"Mr.  Slusser  advises  that  if  we  can  get  in 
more  work  to  put  In  Klondykes,  crating  all 
leather  quarter  tops  low.  On  account  of  the 
arched  axle  work,  will  not  be  able  to  ship 
this  car  as  promptly  as  otherwise.  We,  like 
all  other  carriage  houses,  have  all  and  more 
than  we  can  do,  and  we  are  liable  to  dis- 
appoint you  a  little  on  time  on  this  order. 
Business  was  never  as  good  as  at  present, 
tbat  is  as  far  ns  volume  is  concerned,  and 
for  that  reason  each  buyer  wants  his  goods 
promptly,  which  means  that  a  factory  most 
have  a  little  more  time  in  the  rush  of  the 
season  on  the  individual  orders. 
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"We  wllj  promise  to  do  onr  beat  for  you 
and  feel  sure  that  yon  will  find  this  car  of 
work  an  ImproTement  over  the  two  previous 
oars. 

"Thanking  yon  for  same,  and  trusting  to 
hear  from  you  promptly,  beg  to  remain, 

"Yours  tmly,  Timken  Carriage  Co." 

In  the  light  of  this  case,  this  language  ad- 
mits of  the  construction  contended  for  by 
the  defendant,  that  the  order  given  Slusser 
was  the  order  of  Berkey,  and  so  understood 
by  Timken  Carriage  Company;  that  it  was 
not  received  as  the  order  of  Humphrey  at  the 
time,  but  was  received  under  the  terms  and 
conditions  set  up  In  defendant's  answer, 
proof  in  support  of  which  was  tendered  and 
rejected  by  the  court 

For  the  reasons  herein  stated,  the  judg- 
ment of  the  district  court  is  reversed,  and  the 
cause  is  hereby  remanded  to  the  district  court 
of  Logan  county,  with  Instructions  to  vacate 
the  judgment  rendered  therein,  and  grant  a 
new  trial  upon  the  motion  therefor.  All  of 
the  Justices  concurring,  except  BURFORD, 
G.  J.,  who  tried  the  case  below,  not  sitting, 
and  BUBWELI^  J.,  who  dissents. 


(12  Okl.  401) 

HACKNEY  T.  McEBB. 
(Supreme  Court  of  (ftlahoma.    Jan.  13.  1903.) 
FORCIBLE  ENTRT  AND  DETAINER-WHBN  LIES. 

1.  Forcible  entry  and  detainer  is  a  proper 
remedy  for  a  homestead  entryman,  whose  rights 
have  been  finally  determiued,  as  against  one 
whose  claim  to  the  land  has  been  canceled  by 
the  Land  Department.  The  right  so  determined 
carries  with  it  the  exclusive  and  undisturbed 
possession  of  the  whole  of  the  premises. 

2.  The  action  of  forcible  entry  and  detainer 
cannot  be  converted  into  an  action  to  try  the 
question  of  title  to  the  premises  by  an  answer 
to  the  complaint  putting  in  issue  such  title. 

Followiug  McQuiston  v.  Walton  (Okl.)  69 
Pac.  1048,  and  Brown  v.  Hartshorn  (Okl.)  68 
Pac.  1049. 

(Syilabus  by  the  Court.) 

Error  from  District  Court,  Kay  County;  be- 
fore Justice  Bayard  T.  Hainer. 

Action  by  Frank  A.  McKee  against  Nathan 
OL  Hackney.  Judgment  for  plaintifC.  De- 
fendant brings  error.    Affirmed. 

■  8.  H.  Harris,  for  plaintiff  in  error.  Ran- 
som &  Bailey,  for  defendant  in  error. 

OILLETTB,  3.  This  action  Is  the  final 
culmination  of  proceedings  in  the  land  de- 
partment for  the  N.  E.  ^  section  8,  town- 
ship 26,  range  2  E  I.  M. 

Several  parties,  including  the  present  plaln- 
tiff  and  defendant,  made  entries  upon  said 
premises,  and  offered  their  filing  thereon  to 

local  land  office  at  ,  and  therefore  in 

due  time  the  conflicting  claims  were  con- 
«olldated,  and  a  hearing  of  all  the  'parties 
In  Interest  was  had  in  the  local  land  office, 
and  upon  Its  conclusion  that  office  rejected 

H  I-  Se«  Forcible  Entry  and  Detainer,  vol.  23,  Cent. 
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all  the  conflicting  claims,  and  awarded  the 
land  to  the  defendant  in  error  herein,  Frank 
A.  McKee.  From  this  decision  of  the  local 
land  office  the  present  plaintiil  In  error  ap- 
pealed to  the  Commissioner  of  the-  General 
Land  Office,  where  the  same  finding  and  de- 
cision was  made  as  In  the  local  land  office. 
Thereupon  plaintiff  In  error  further  present- 
ed ills  appeal  to  the  Secretary  of  the  Inte- 
rior, where  the  decision  of  the  (Commission- 
er was  modified  to  the  extent  of  directing  a 
further  bearing  between  defendant  in  error, 
McKee, -and  one  Thomas  M.  Hartshorn,  as 
to  their  relative  rights  to  the  E  ^  of  said  N. 
E.  14  ot  section  8,  but  affirming  the  decision 
of  the  Commission^'  denying  to  plaintiff  In 
error  any  rights  to  any  part  of  the  said  N. 
E.  %  as  against  defendant  in  error,  McKee. 
It  will  be  seen  from  the  foregoing  state- 
ment that  in  his  contest  in  the  land  office 
the  plaintiff  has  been  denied  any  right  in 
the  premises  as  against  either  this  defend- 
ant in  error,  McKee,  or  Hartshorn,  but  as 
between  McKee  and  Hartshorn  it  is  yet  un- 
decided which  has  the  better  right  to  the  east 
half  of  the  said  quarter  section  of  land.  This 
is  an  action  of  forcible  entry  and  detainer 
brought  in  the  probate  court  of  Kay  county 
to  compel  plaintiff  in  error.  Hackney,  to  va- 
cate and  surrender  to  defendant  in  error, 
McKee,  that  part  of  said  premises  by  him 
occupied  and  cultivated.  It  must  be  remem- 
bered that  both  the  parties  are  and  have 
been  In  possession  of  said  premises  since  the 
13th  day  of  September,  1893,  the  difference 
in  their  initial  settlement  being  only  about 
20  minutes,  and  in  this  action  have  set  up 
and  are  relying  on  their  respective  rights  ac- 
quired by  virtue  of  their  respective  settle- 
ments and  residence  upon  these  premises  as 
a  part  of  the  public  domain.  No  question  of 
tenancy  exists  in  the  case,  and  the  right 
which  either  party  lias  to  the  possession  of 
the  premises,  or  any  part  thereof,  is  deter- 
mined by  the  right  which  he  has  secured  by 
a  compliance  with  the  land  laws  of  the 
United  States.  These  rights  have  been  fully 
submitted  to  the  special  tribunal  created  by 
the  government  for  the  express  purpose  of 
determining  such  conflicting  claims,  and 
that  tribunal  has  settled  for  all  time  the  rel- 
ative rights  of  the  plaintiff  and  defendant 
herein,  unless  it  shall  be  made  to  hereafter 
appear  that  the  land  officials  misapplied  the 
law  to  the  facts  before  them,  and,  as  be- 
tween the  parties  to  this  action,  have  erro- 
neously awarded  the  right  of  homestead  en- 
try to  defendant  in' error,  McKee.  This  right 
carries  with  it  the  right  to  the  exclusive  and 
undisturbed  possession  of  the  whole  of  said 
premises,  as  against  one  whose  rights  have 
been  passed  upon  and  decided  against  by  the 
Secretary  of  the  Interior.  Defendant  in  er- 
ror, McKee,  may  fall  to  perfect  his  home- 
stead entry,  and  may  yet  forfeit  his  oppor- 
tunity to  obtain  title  to  the  land;  but  until 
be  makes  such  failure,  or  forfeits  bis  rights 
to  acquire  the  title,  he  has  a  right  to  the 
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free  and  undisturbed  possession  of  the  whole 
of  said  premises. 

It  Is  objected  that  the  probate  court  has 
no  jurisdiction  in  this  class  of  actions.  So 
far  as  this  court  Is  concerned,  that  question 
has  been  passed  upon  In  the  case  of  Mc- 
Clung  V.  Penny,  69  Pac.  499,  and  jurisdiction 
of  the  probate  court  upheld.  The  answer  in 
this  case  sets  up  the  proceedings  and  deci- 
sion In  the  land  Office,  and  especially  the 
decision  of  the  Secretary  of  the  Interior, 
and  the  only  attempted  defense  set  out  In 
the  answer  is  that  the  Secretary  of  the  In- 
terior committed  error  In  applying  the  law 
to  the  facts  before  him,  which  error  this 
court  is  asked  to  correct.  Stated  dlfterently, 
it  is  that  the  title  to  the  premises  Is  in  Is- 
sue, and  this  court  is  asked  to  determine 
which  of  the  parties  has  the  better  title,  and 
Is  therefore  entitled  to  possession.  It  Is  use- 
less to  discuss  such  a  defense  as  this  in  this 
form  of  action.  It  has  been  so  often  and  so 
universally  held  by  the  courts  that  the  title 
to  real  estate  could  not  be  tried  or  deter- 
mined in  an  action  of  forcible  entry  and  de- 
tainer that  It  seems  amazing  that  It  should 
continue  to  be  pressed  upon  the  attention  of 
the  court 

The  case  Is  so  nearly  a  repetition  of  Mc- 
Cluug  V.  Penny  (decided  by  this  coiu-t  at  the 
June  Term,  1902)  09  Pac.  499,  that  It  would 
be  Impossible  to  make  a  distinction  between 
them  (if  we  were  inclined  to  do  so)  without 
overruling  that  case.  That  case  is  stated  as 
follows:  "This  is  an  action  commenced  by 
defendant  In  error  In  the  probate  court  of 
Kay  county,  Okl.  T.,  and  Is  an  action  of 
forcible  entry  and  detainer  to  recover  the 
possession  of  the  S.  W.  %  of  section  30, 
township  2G  N..  of  range  1  E.  I.  M.  The 
facts  are  that  defendant  In  error  and  one 
Charles  R.  McClung,  the  husband  of  plain- 
tiff In  error,  both  claimed  this  tract  of  land 
as  homestead  settlers,  and  contested  for  their 
rights  as  such,  through  the  several  depart- 
ments of  the  Interior,  to  a  final  determina- 
tion, which  was  in  favor  of  the  defendant  In 
error,  who,  having  completed  his  entry, 
brought  this  action  to  obtain  possession  of 
the  land.  The  defendant  files  a  general  de- 
nial, and  also  sets  up,  by  way  of  answer, 
that  the  Land  Department  and  the  Secretary 
of  the  Interior  misapplied  the  law  In  the 
case,  and  that  the  defendant  in  error  was 
not  a  qualified  entryman,  and  alleges  that 
she  [the  plaintiff  In  error]  Intends  to  bring 
an  action  to  declare  the  title  of  defendant  in 
error  a  trust  for  the  benefit  of  plaintiff  In 
error.  Judgment  in  the  probate  court  was 
rendered  In  favor  of  defendant  in  error. 
An  appeal  was  taken  to  the  district  court, 
and  a  similar  judgment  rendered  there,  and 
exception  saved,  and  the  cause  is  brought 
here  for  review." 

The  foregoing  would  be  a  complete  sum- 
mary and  statement  of  the  facts  In  this  case, 
and  the  law  as  therein  declared  establishes 
the  following  propositions:    (1>  The  probate 


courts  in  this  territory  have  jurisdiction  In 
actions  of  forcible  entry  and  detainer.  (2) 
A  party  who  has  prosecuted  his  homestead 
entry  through  the  Land  Office,  and  obtained 
the  decision  of  the  Secretary  of  the  Interior 
awarding  to  him  the  right  to  make  bLs  home- 
stead filing  and  proof,  has  such  an  equitable 
interest  in  und  title  to  tite  premises  that  he 
Is  entitled  to  the  exclusive  possession  of  all 
the  premises  contested  for,  and  may  main- 
tain the  action  of  forcible  entry  and  detain- 
er to  recover  the  possession  of  all  or  any 
part  of  the  premises  held  and  occupied  by  an 
unsuccessful  contestant.  (3)  A  plea  of  title 
In  the  defendant,  or  a  plea  alleging  that  ti- 
tle to  the  premises  will  be  in  issue  in  such 
case,  cannot  be  Interposed  in  such  action,  or. 
indeed,  in  any  action  of  forcible. entry  and 
detainer,  because  the  title  to  real  estate  can- 
not be  tried  or  determined  by  any  court  in 
that  form  of  action,  and.  If  such  plea  is  of- 
fered, it  should  be  rejected  or  struck  out  on 
motion  of  plaintiff.  (4)  That  the  claim  of  a 
resulting  trust  sets  up  title  in  the  defendant, 
and  asks  the  trial  court  to  reverse  the  deci- 
sion of  the  Department  of  the  Interior  and 
declare  the  title  In  the  defendant,  and  this 
claim  the  court  cannot  adjudicate  in  this 
form  of  action.  Olds  v.  Conger,  1  Ofcl.  232, 
32  Pac.  337;  Oklahoma  City  v.  Hill,  4  Okl. 
522,  46  Pac.  508;  Chisholm  v.  Welse,  5  Okl. 
220,  221,  47  Pac.  1080;  McDonald  v.  SUles. 
7  Okl.  327,  54  Pac.  487;  Dysart  v.  Enslow,  7 
Okl.  380,  54  Pac.  550;  McClung  v.  Penny 
(Okl.)  69  Pac.  499;  Kirtley  v.  Dykes,  10  Okl. 
18,  62  Pac.  808;  Packing  Co.  v.  Howe  (Kan.) 
64  Pac.  43;  WIdemun  v.  Taylor  (Kan.)  65 
Pac.  664. 

In  Olds  V.  Conger,  1  Okl.  232,  32  Pac.  337. 
It  Is  held:  "•  •  •  In  an  action  of  forcible 
detainer  the  title  to  the  property  is  not,  and 
cannot  be,  tried  and  determined.  The  right 
of  possession  is  the  only  right  Involved." 

In  cnilsholm  v.  Welse,  5  Okl.  221,  47  Pac. 
1086,  It  Is  said:  "•  *  •  If  the  question  of 
ownership,  or  In  which  party  the  title  may 
be,  Is  not  properly  an  issue  in  forcible  en- 
try and  detainer  proceedings,  then  the  mere 
claim  of  title,  or  the  offering  in  evidence  of 
a  deed  of  conveyance  by  one  of  the  parties, 
will  not  raise  a  question  of  title  so  as  to 
divest  a  justice  of  the  peace  of  jurisdiction. 
Title  is  only  involved  where  the  title  may 
be  a  proper  question  for  decision." 

In  McDonald  v.  Stiles,  7  Okl.  329,  54  Pac. 
488,  this  court  says:  "We  are  satisfied  that 
it  was  never  the  intention  of  the  Legisla- 
ture that  any  question  other  than  that  of  the 
right  to  possession  should  be  tried  In  this 
class  of  cases.  •  •  •  By  putting  title  In 
issue,  and  certifying  the  case  to  the  district 
court,  all  the  purposes  and  ends  to  be  at- 
tained- by  this  form  of  remedy,  and  the  evils 
to  be  corrected,  are  defeated,  and  the  action 
becomes  one  to  try  legal  and  equitable  ti- 
tles, and  delays  the  determination  of  pos- 
sessory rights.  Upon  neither  sound  reason 
nor  principle  can  the  practice  be  sustained 
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of  converting  a  possessory  action  Into  one  of 
ejectment,  or  one  in  equity  to  declare  a  re- 
sulting trust  and  decree  conveyances  of  le- 
gal titles.    •    •    •" 

In  Dysart  v.  Enslow,  7  Okl.  386,  54  Pac. 
550,  It  Is  held:  "•  »  •  An  action  of  forci- 
ble detainer  Is  purely  a  proceeding  at  law, 
and  4oes  not  and  cannot  involve  the  exercise 
of  equitable  Jurisdiction.    •    •    •" 

In  Packing  Co.  v.  Howe,  62  Kan.  587,  64 
Pac.  43,  it  was  held:  "•  •  •  Section  6042 
of  the  General  Statutes  of  1899  (Gen.  St 
1897,  c.  103.  {  26),  providing  that,  when  it 
appears  to  the  satisfaction  of  a  justice  of 
the  peace  that  the  title  or  boundary  of  land 
is  in  dispute  in  any  action,  he  shall  cer- 
tify the  case  to  the  district  court  for  trial, 
has  no  application  to  actions  of  forcible  en- 
try and  detainer."  In  that  case  a  plea  of 
title  had  been  interposed  by  the  defendant 
in  the  Justice's  court,  who  thereupon  certi- 
fied the  case  to  the  district  court  for  trial, 
where  a  trial  was  had  and  the  cause  taken 
on  error  to  the  Supreme  Court  That  court 
dismissed  the  proceedings  in  error  for  want 
of  Jurisdiction  in  either  the  district  court  or 
the  SuiHreme  Court  over  the  subject-matter 
of  the  action,  holding  in  effect  that  forcible 
fhtry  and  detainer  proceedings  must  be  tried 
before  the  Justice,  and  thence  appealed  to 
the  district  court  In  order  for  the  latter 
court  to  obtain  any  Jurisdiction  to  hear  or 
determine  proceedings  in  forcible  entry  and 
detainer. 

We-liave  quoted  thus  at  length  from  for- 
mer decisions  of  this  and  other  courts,  in 
the  almost  vain  hope  of  some  time  discour- 
aging these  continnal  attempts  to  litigate  the 
title  and  to  determine  equitable  interests  in 
actions  of  forcible  entry  and  detainer. 

The  Judgment  of  the  court  below  must  be 
affirmed.  All  the  Justices  concurring,  ex- 
cept HAINER,  J.,  who  tried  the  cause  l>e- 
low,  not  sitting. 


(U  Okl.  36<) 

NEBLBY   T.    SOUTHWESTERN   COTTON 

SEED  OIL  CO. 
(Supreme  Court  of  Oklahoma.    Sept.  10,  1903.) 

TRIALr-DIRECTING  VERDICT— INJURY  TO  EM- 
PLOYE—PRESUMPTIONS— SAFE  APPLIANCES- 
ASSUMPTION  OF  RISK— CONTRIBUTORY  NEQ- 
LIOENCE-QUESTION  FOR  JURY. 

1.  The  court  may  withdraw  a  case  from  the 
Jury,  and  direct  a  verdict  for  the  defendant, 
where  the  evidence  is  nndisputed,  or  is  of  sach 
conclusive  character  that  the  court,  in  the  exer- 
cise of  a  sound  judicial  discretion,  would  be 
compelled  to  set  aside  a  verdict  returned  in  op- 
position to  it. 

2.  In  case  of  an  accident  to  an  employ^  the 
fact  of  accident  carries  with  it  no  presumption 
of  negligence  on  the  part  of  the  employer,  and 
it  Is  an  afflrmative  fact  for  the  injured  employ^ 
to  establish  that  the  accident  was  the  result  of 
the  negligence  of  the  employer. 

3.  It  is  the  duty  of  the  employer  to  furnish 
the  employe  a  reasonably  safe  place  to  work, 
and  reasonably  safe  appliances  with  which  to 
work,  reasonably  safe  material  to  work  with, 
and  rensonably  competent  fellow  servants.  He 
is  required  to  furmsh  appliances  free  from  de- 


fects discovernble  by  the  exercise  of  ordinary 
care,  and  the  employe  has  the  right  to  rely  upon 
this  duty  having  been  performed;  and  wliile, 
in  entering  tlie  employment,  he  assumes  the  or- 
dinary risks  incident  to  the  business,  he  does 
not  assume  the  risk  arising  from  the  neglect  of 
the  employer  to  perform  the  positive  duty  owing 
to  the  employe  with  respect  to  appliances  fur- 
nished. The  exception  to  this  rule  is  that  where 
the  employe  receives  for  use  a  defective  appli- 
ance, and  with  knowledge  of  the  defect  and  its 
dangerous  cliaracter  continues  to  use  it  witliout 
notice  to  his  employer,  he  cannot  recover  for  an 
injury  resulting  from  such  defective  appliance 
thus  voluntarily  used. 

4.  A  servant  entering  into  an  employment 
which  is  hazardous  assumes  the  usual  risks  in- 
cident to  such  service  aud  those  which  are  ap- 
parent to  ordinary  observation^  aud  when  be 
accepts  or  continues  in  the  service  with  knowl- 
edge of  the  character  of  appliances  from  which 
injury  may  be  apprehended,  he  also  assumes  the 
hazards  incident  to  such  situation. 

5.  Tlie  risks  assumed  by  an  employs  are  such 
perils  as  exist  after  the  employer  has  used  due 
care  aud  precaution  to  guard  the  former  against 
danger  by  providing  him  a  reasonably  safe  place 
to  work  in,  reasonably  safe  appliances  to  work 
with,  reasonably  safe  materials  to  work  upon, 
and  reasonably  competent  fellow  servants  to 
work  with;  but  wbeu  the  employe  undertakes 
to  use  defective  or  unsafe  appliances  with 
knowledge  of  such  nusafe  condition  he  assumes 
the  increased  risk  of  danger,  and  the  employer 
ts  relieved  from  responsibility  to  the  employ^  by 
reason  of  the  employe's  knowledge. 

6.  It  is  the  duty  of  the  employer  to  provide 
the  employe  with  reasonably  safe  machinery, 
tools,  and  appliances  with  which  to  do  bis  work, 
and  he  cannot  relieve  himself  from  liability 
by  delegating  this  duty  to  another,  aud  iu  case 
of  injury  resulting  from  defective  or  unsafe 
appliances  the  relations  of  fellow  servants  can- 
not arise. 

7.  If  an  employe  discovers  that  appliances  fur- 
nished him  by  the  employer  with  which  to  do 
his  work  are  defective  or  dangerous,  and  in- 
forms the  employer  of  such  defect,  aud  requests 
that  the  employer  remedy  such  defect  so  as  to 
avoid  increased  risk,  and  the  enlployer  gives 
him  assurances  that  the  defect  will  be  reme- 
died, and,  relying  upon  such  assurance,  the  em- 
ploye continues  in  the  service,  but  before  tlie 
repairs  are  made  an  injury  results  to  the  em- 
ploye by  reoson  of  such  defective  appliances, 
the  employe  will  ordinarily  be  entitled  to  recov- 
er. But  if,  after  giving  such  assurances,  and 
prior  to  the  accident,  the  employer  directly  or 
indirectly  revokes  his  former  promise  to  repair 
or  remedy,  the  employe  will  not,  in  such  event, 
be  warranted  in  further  continuing  his  service 
based  upon  such  promise  to  repair,  and  under 
such  circumstances  the  question  of  contribu- 
tory negligence  should  ordinarily  be  left  to  the 
jury. 

8.  When,  on  the  trial  of  a  cause,  a  question 
is  presented  as  to  the  existence  of  negligence 
or  contributory  negligence,  and  the  facts  which 
the  evidence  reasonably  tends  to  establish  are 
such  that  all  reasonable  meu  must  draw  the 
.«ame  conclusions  from  them,  the  case  is  one 
of  law  for  the  court;  but,  if  fair-minded  men 
may  honestly  draw  different  conclusions,  the 
cause  should  not  be  withdrawn  from  the  Jury. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Oklahoma  Coun- 
ty; before  Justice  B.  F.  Burwell. 

Action  by  Nathan  Neeley  against  the 
Southwestern  Cotton  Seed  Oil  Company. 
Judgment  for  defendant  and  plaintiff  brings 
error.     Reversed 

f  6.  See  Master  and  Servant,  vol.  34,  Cent  Dig.  it 
175,  392. 
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The  plaintiff,  Neeley,  brought  this  action 
in  the  district  court  of  Oklahoma  county  to 
recover  damages  from  the  Southwestern  Cot- 
ton Seed  Oil  Company  for  personal  injuries 
received  while  in  the  employ  of  the  defend- 
ant The  plaintiff  was  a  common  day  la- 
borer, and  had  been  in  the  employ  of  the 
defendant  as  such  for  only  a  few  weeks 
when  the  accident  occurred.  The  defend- 
ant is  a  corporation  engaged  in  the  man- 
ufacture of  cotton  seed  oil  and  cotton  seed 
products  at  their  plant  at  Oklahoma  City. 
As  part  of  their  buildings,  was  a  large  room 
about  30  by  50  feet,  containing  portions  of 
their  mill  machinery.  Through  this  room, 
al)out  18  feet  from  the  floor,  extended  a  steel 
revolving  shaft,  on  which  were  pulleys,  and 
from  which  connecting  belts  drove  these  va- 
rious machines.  The  floor  was  smooth  and 
slick  from  the  oil.  One  of  the  pulleys  on 
this  shaft  carried  an  eight-inch  leather  belt 
to  the  pulley  on  the  "linters."  Occasionally 
this  belt  slipped  off  the  upper  pulley  while 
the  machinery  was  in  motion,  and  it  was 
necessary  to  go  up  to' the  upper  shaft  to 
replace  it  It  is  usual  and  customary  in  oU 
mills  of  this  character  to  have  a  footboard 
placed  a  few  feet  below  the  shaft,  upon 
which  persons  could. walk  and  stand  when 
oiling  or  repairing  the  machinery  or  adjust- 
ing the  belts.  This  mill  had  only  been  com- 
pleted one  season,  and  no  footboard  had  been 
placed  in  position.  The  company  had  pro- 
cured to  be  made  for  its  use  a  ladder  about 
18  feet  long,  constructed  of  two  2x4  pine 
scantlings,  dressed  down  to  about  2x3V&  for 
side  pieces,  upon  which  steps  or  cross-pieces 
were  nailed,  made  from  1x3  boards.  This 
ladder  was.  weak  on  one  side,  and  had  a 
tendency  to  turn  sidewlse  with  the  weight 
of  a  person,  and  to  avoid  this  defect  a  1x4 
board  about  2  to  3  feet  long  had  been  nailed 
ou  the  inner  side  of  the  right-hand  scantling. 
This  ladder  was  furnished  by  the  company 
to  be  used  for  placing  the  belt  upon  the 
upper  shaft  or  pulley.  In  order  to  perform 
tiiis  diflicult  feat  the  lower  end  of  the  lad- 
der was  placed  upon  the  floor,  and  the  upper 
end  rested  against  the  revolving  shaft.  One 
employ^  then  ascended  the  ladder  and  lifted 
the  belt  in  place,  while  another  employe 
went  upon  some  part  of  the  machinery  and 
held  the  other  end  in  place,  and  the  two 
operating  together  thus  readjusted  the  belt 
to  its  proper  place.  It  required  from  the 
man  upon  the  ladder  a  force  or  resistance 
of  from  100  to  200  pounds  to  force  the  l)elt 
onto  the  pulley.  All  the  employes  who  had 
used  this  ladder  considered  it  weak  and  lim- 
ber, and  two  or  three  had  called  the  atten- 
tion of  the  superintendent  to  this  fact,  and 
requested  that  the  company  put  up  a  foot- 
board to  avoid  the  anticipated  danger.  The 
superintendent  informed  the  employes  who 
gave  him  this  warning  that  he  understood 
his  business,  and  that,  If  they  did  not  want 
to  use  the  ladder,  he  would  get  some  one 
who  would.    On  the  31st  day  of  January, 


1880,  the  plaintiff,  who  had  been  in  the 
employ  of  the  company  about  two  weeks  as 
a  laborer,  was  engaged  in  operating  the  ma- 
chinery in  the  room  in  question,  when  the 
belt  came  off,  and  he  and  a  fellow  servant 
attempted  to  replace  It  The  plaintiff  placed 
the  ladder  in  position,  and  ascended  it,  and 
took  the  belt  in  hia  hands,  and  was  t^  the 
act  of  placing  it  on  the  pulley  when  the  lad- 
der gave  down  and  fell  to  the  floor  with  the 
plaintiff.  The  plaintiff  received  injuries  re- 
sulting in  a  severe  shock,  a  wound  on  the 
head,  and  the  fracture  of  the  bones  in  both 
wrists.  After  the  fall  one  side  of  the  ladder 
was  found  broken  apart,  and  the  piece  that 
had  been  nailed  on  to  strengthen  it  was 
both  broken  and  split.  About  one  week  before 
the  accident  the  night  foreman  had  told  the 
plaintiff  that  be  intended  to  put  up  a  foot- 
t>oard  along  the  shafting  in  question,  and 
about  three  days  l)efore  the  accident  the 
plaintiff  told  the  foreman  that  the  ladder 
seemed  unsafe,  and  asked  him  to  put  up  a 
footboard.  To  tliis  request  his  reply  was: 
"That  ladder  Is  all  right  and  you  boys  go 
ahead,  and  if  It  don't  suit  you,  and  you  can't 
do  this  work,  I'll  get  men  that  can  do  it" 
The  plaintiff,  previous  to  the  accident, '  was 
strong  and  able-bodied,  33  years  old,  and  a 
common  laborer,  and  has  been  disabled  from 
work  ever  since.  The  plaintiff,  on  the  trial 
of  the  cause  to  a  jury,  introduced  evidence 
tending  to  establish  the  foregoing  state  of 
facts.  The  defendant  demurred  to  the  evi- 
dence, and  the  court  sustained  the  demurrer, 
and  rendered  judgment  for  the  defendant 
From  this  judgment  the  plaintiff  has  appeal- 
ed, and  we  are  called  upon  to  review  the  pro- 
ceedings below. 

Hays  &  McMechan  and  M.  Fulton,  for 
plaintiff  in  error.  Howard  &  Ames,  for  de- 
fendant in  error. 

BURFOUD,  C.  J,  (after  stating  the  facts). 
In  the  briefs  presented  for  our  consideration 
a  great  many  cases  are  cited  from  the  vari- 
ous state  courts  and  quite  a  number  from 
the  Supreme  Court  of  the  United  States. 
The  questions  embraced  in  this  case  have 
been  extensively  discussed  by  the  Jurists  and 
authors,  and  no  court  or  text-writer  has  ever 
been  able  to  harmonize  the  numerous  deci- 
sions. Every  question  presented  could  be 
.decided  either  way,  and  have  ample  authori- 
ty for  Its  support.  The  Supreme  Court  of 
the  United  States  has  in  the  last  quarter  of 
a  century  had  before  if  every  legal  proposi- 
tion that  Is  Hkely  to  arise  in  a  personal  in- 
jury case,  and  enunciated  rules  which  ought 
to  be  safe  for  a  com-t  to  follow  which  has  no 
state  Constitution,  statute,  or  Judicial  prec- 
edents to  control  or  embarrass  It  Ic  has 
been  the  policy  of  this  court  on  questions 
where  there  is  a  seeming  conflict  between 
the  state  courts  and  the  Supreme  Ooun  of 
the  United  States,  to  follow  that  court  which 
has  direct  appellate  supervision  over  the  de- 
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cisions  of  this  court,  and  we  are  content  to 
continue  that  policy.  There  are  a  few  gen- 
eral principles  established  by  repeated  de- 
cisions of  that  court,  which,  when  applied 
to  the  facts  in  the  case  under  consideration, 
control  every  question  presented  by  the  rec- 
ord. We  will  not  attempt  to  follow  the  ar- 
guments presented  in  the  briefs  upon  either 
side,  but  will  endeavor  to  determine  each 
question  which,  In  our  judgment,  mky  be 
fairly  raised  by  the  record  in  this  case,  and 
agreed  in  the  briefa 

When  may  a  court  take  a  case  from  the 
Jury  and  direct  a  verdict?  "If  the  evidence, 
giving  the  plaintiff  the  benefit  of  every  in- 
ference to  be  fairly  drawn  from  it,  so  con- 
clusively established  contributory  negligence 
on  his  part  as  would  have  compelled  the 
trial  court  in  the  exercise  of  a  sound  judi- 
cial discretion  to  set  aside  any  verdict  re- 
turned In  his  favor,  then  the  direction  to 
find  for  defendant  was  prppcr.'.'  Kane  v. 
Northern  Central  K.  R.  Co.,  128  V.  S.  91,  9 
Sup.  Ct.  16,  32  L.  Ed.  339;  PhoonU  Ins.  Co. 
V.  Doster,  106  U.  S.  30,  1  Sup.  Ct  18,  27  L 
Bid.  05;  Kandall  v.  B.  &  O.  R.  R.  Co.,  109  U. 
S.  478,  3  Sup.  Ct  322,  27  U.  Ed.  1003;  Good- 
lett  V.  Louisville  K.  R.  Co.,  122  U.  S.  391,  7 
Sup.  Ct.  1254,  30  L.  Ed.  1230;  Jones  v.  East 
Tenn.,  V.  &  G.  R.  R.,  128  U.  S.  443,  0  Sup.  a. 
118,  32  L.  Ed.  478;  Dunlap  v.  N.  B.  R.  R. 
Co.,  130  U.  S.  649,  9  Sup.  Ct.  647,  32  U  Ed. 
1058;  T.  P.  R.  R.  Co.  v.  Cox,  145  U.  S.  593, 
12  Sup.  Ct.  905,  36  L.  Ed.  829;  Gardner  v. 
Mich.  Central  R.  R.  Co.,  160  U.  S.  349,  14 
Sup.  Ct.  140,  87  L.  EM.  1107.  Mr.  Justice 
Brewer,  in  discussing  this  question  in  Pat- 
ton  V.  Texas  &  Pacific  Ry.  Co.,  179  U.  a  658, 
21  Sup.  Ct  275,  45  L.  Ed.  361,  vei-y  appro- 
priately said:  "It  is  well  settled  that  the 
court  may  withdraw  a  case  from  them  alto- 
gether,' and  direct  a  verdict  for  the  plaintiff 
or  defendant,  as  the  one  or  the  other  may  be 
proper,  where  the  evidence  is  undisputed,  or 
is  of  such  conclusive  character  that  a  court 
in  the  exercise  of  a  sound  judicial  discretion 
would  be  compelled  to  set  aside  a  verdict 
returned  In  opposition  to  it  It  is  undoubt- 
edly true  that  cases  are  not  to  be  lightly 
talcen  from  the  jury,  that  jurors  are  the 
recogni7.ed  triers  of  questions  of  fact,  and 
that  ordinarily  negligence  is  so  far  a  ques- 
tion of  fact  as  to  be  properly  submitted  to 
and  determined  by  them.  Hence  it  is  that 
seldom  an  appellate  court  reverses  the  action 
of  a  trial  court  in  declining  to  give  a  per- 
emptory instruction  for  a  verdict  one  way  or 
the  other.  At  the  same  time  the  judge  is 
primarily  responsible  for  the  just  outcome 
of  the  trial.  He  is  not  a  mere  moderator 
of  a  town  meeting,  submitting  questions  to 
the  jury  for  determination,  nor  simply  rul- 
ing on  the  admissibility  of  testimony,  but 
one  who.  In  our  jurisprudence,  stands  char- 
ged with  full  responsibility.  He  has  the 
same  opportunity  that  jurors  havf  for  seeing 
the  witnesses,  for  noting  all  those  matters  in 
a  trial  not  capable  of  record;  and  when,  in 


his  deliberate  opinion,  there  is  no  excuse  for 
a  verdict  save  in  favor  of  one  party,  and  he 
so  rules  by  instructions  to  that  effect,  an 
appellate  court  will  pay  large  respect  to  his 
Judgment." 

It  requires  a  more  extended  examination 
of  the  facts  and  reasonable  Inferences  there- 
from in  plaintllTs  favor  in  order  to  deter- 
mine whether  or  not  the  court  acted  within 
the  foregoing  rule  in  taking  the  case  from 
the  jury.  The  rules  of  law  governing  this 
case  are  those  relating  to  employer  and  em- 
ploy6.  These  rules  are  different  from  those 
which  govern  in  cases  of  accidents  to  pas- 
sengers or  to  strangers.  In  the  case  of  an 
employ^,  "the  fact  of  accident  carries  with  it 
no  presumption  of  negligence  on  the  part  of 
the  employer,  and  it  is  an  affirmative  fact 
for  the  injured  employ©  to  establish  that  the 
employer  has  been  guilty  of  negligence." 
"And  It  is  not  sufficient  for  the  employ©  to 
show  that  the  employer  may  have  been  guil- 
ty of  negligence;  the  evidence  must  point  to 
the  fact  that  he  was."  Patton  v.  Texas  & 
Pacific  R.  R.  Co.,  179  V.  S.  658,  21  Sup.  Ct 
275,  45  L.  Ed.  361.  The  duty  that  an  em- 
ployer owes  to  his  employ©  has  been  exten- 
sively discussed,  and  the  Supreme  Court  of 
the  United  States  has  enunciated  the  rule  a 
number  of  times.  In  Northern  Pacific  Rail- 
road Co.  V.  Peterson,  162  U.  S.  353,  16  Sup. 
Ct  845,  40  L.  Ed.  994,  it  is  said:  "The  gen- 
eral rule  is  that  those  entering  Into  the  serv- 
ice of  a  common  master  become  thereby  en- 
gaged in  a  common  service,  and  are  fellow 
servants;  and  prima  facie  the  common  master 
Is  not  liable  for  the  negligence  of  one  of  his 
servants  which  has  resulted  in  an  injury  to  a 
fellow  servant.  There  are,  however,  some 
duties  which  a  master  owes  as  such  to  a 
servant  entering  his  employment.  He  owes 
the  difty  to  provide  such  servant  with  a  rea- 
sonably safe  place  to  work  in,  having  refer- 
ence to  the  character  of  the  employment  in 
which  the  servant  is  engaged.  He  also  owes 
the  duty  of  providing  reasonably  safe  tools, 
appliances,  and  machinery  for  the  accom- 
plishment of  the  work  necessary  to  be  done. 
He  must  exercise  proper  diligence  in  the  em- 
ployment of  reasonably  safe  and  competent 
men  to  perform  their  respective  duties.  And 
it  has  been  held  in  many  states  that  the  mas- 
ter owes  the  further  duty  of  adopting  and 
promulgating  safe  and  proper  rules  for  the 
conduct  of  his  business,  including  the  gov- 
ernment of  the  machinery  and  the  rtmning  of 
trains  on  a  railroad  track.  If  the  master  be 
neglectful  in  any  of  these  matters,  it  Is  a 
neglect  of  a  duty  which  he  personally  owes 
to  his  employes,  and,  if  the  employ©  suffer 
damage  on  account  thereof,  the  master  is  lia- 
ble. If,  instead  of  personally  performing 
these  obligations,  the  master  engages  another 
to  do  them  for  him,  he  is  liable  for  the  neg- 
lect of  that  other,  which,  in  such  case,  is 
not  the  neglect  of  a  fellow  servant,  no  matter 
what  his  position  as  to  other  matters,  but  is 
the  neglect  of  the  master  to  do  those  things 
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which  It  Is  the  duty  of  the  master  to  per- 
form as  such."  This  doctrine  was  cited, 
quoted,  and  approved  in  the  later  case  of 
New  England  iRallroad  Company  v.  Conroy, 
175  U.  S.  323,  338,  20  Sup.  Ct.  85,  44  L.  Ed. 
181.  It  was  also  said  in  Washington  &  6. 
R.  R.  Co.  V.  McDade,  133  U.  S.  534,  570,  10 
Sup.  Ct  1049,  34  L.  Ed.  235:  "Neither  indi- 
viduals nor  corporations  are  Itound  as  em- 
ployers to  insure  the  absolute  safety  of  the 
machinery  or  mechanical  appliances  which 
they  provide  for  the  use  of  their  employes. 
Nor  are  they  bound  to  supply  the  best  and 
safest  or  newest  of  those  appliances  for  the 
purpose  of  securing  the  safety  of  those  who 
are  thus  employed.  They  are,  however, 
bound  to  use  all  reasonable  care  and  pru- 
dence for  the  safety  of  those  in  their  service 
by  providing  them  with  machinery  reason- 
ably safe  and  suitable  for  the  use  of  the  lat- 
ter. If  the  employer  or  master  fails  in  this 
duty  of  precaution  and  care,  he  Is  responsi- 
ble for  any  injury  which  may  happen 
through  a  defect  of  machinery  which  was 
or  ought  to  have  been  known  to  him,  and 
was  unknown  to  the  employe  or  servant" 
And  the  foregoing  was  quoted  with  approval 
In  Patton  v.  Tex.  &  Pac.  Ry.  Co.,  179  U.  S. 
658,  21  Sup.  Ct  275,  45  L.  Ed.  361.  In  the 
case  of  Texas  Pacific  Railway  v.  Archibald, 
170  U.  S.  665,  18  Sup.  Ct.  777,  42  L.  Ed.  1188, 
Mr.  Justice  White  stated  the  law  concisely 
and  intelligibly  as  follows:  "The  elementary 
rule  is  that  it  Is  the  duty  of  the  employer  to 
furnish  appliances  free  from  defects  dis- 
coverable by  the  exercise  of  ordinary  care, 
and  that  the  employ^  bas  a  right  to  rely  up- 
on this  duty  being  performed;  and  that 
whilst,  lu  entering  the  employment,  he  as- 
sumes the  ordinary  risks  incident  to  the  busi- 
ness, be  does  not  assume  the  risk  arising 
from  the  neglect  of  the  employer  to  perform 
the  positive  duty  owing  to  the  employ6  with 
respect  to  appliances  furnished.  An  excep- 
tion to  this  general  rule  is  well  established, 
which  holds  that  where  an  employ^  receives 
for  use  a  defective  appliance,  and  with 
knowledge  of  the  defect  continues  to  use  It 
without  notice  to  the  employer,  he  cannot 
recover  for  an  injury  resulting  from  the  de- 
fective appliance  thus  voluntarily  and  negli- 
gently used.  But  no  reason  can  be  found 
for,  and  no  authority  exists  supporting,  the 
contention  that  an  employ^,  either  from  his 
knowledge  of  the  employer's  methods  of 
business  or  from  a  failure  to  use  ordinary 
care  to  ascertain  such  methods,  subjects  him- 
self to  the  risks  of  appliances  being  furnish- 
ed which  contain  defects  that  might  have 
been  discovered  by  reasonable  inspection. 
The  employer,  on  the  one  hand,  may  relyi 
on  the  fact  that  his  employ^  assumes  the 
risks  usually  incident  to  the  employment 
The  employer,  on  the  other  hand,  has  the 
right  to  rest  on  the  assumption  that  appli- 
ances furnished  are  free  from  defects  discov- 
erable by  proper  Inspection,  and  is  not  sub- 
mitted to  the  danger  of  using  appliances  con- 


taining such  defects  because  of  his  knowl- 
edge of  the  general  methods  adopted  by  the 
emplo.ver  in  carrying  on  bis  business,  or  be- 
cause by  ordinary  care  he  might  have  known 
the  methods,  and ,  inferred  therefrom  that 
danger  of  unsafe  appliances  might  arise. 
The  employ^  is  not  compelled  to  pass  Judg- 
ment on  the  employer's  methods  of  business, 
or  to  conclude  as  to  their  adequacy.  He  has 
a  right  to  assume  that  the  employer  will 
use  reasonable  care  to  make  the  appliances 
safe,  and  to  deal  with  those  furnished  rely- 
ing on  this  fact,  subject,  of  course,  to  the 
exception  which  we  have  already  stated,  by 
which,  where  an  appliance  Is  furnished  an 
employe  in  which  there  exists  a  defect 
known  to  him,  or  plainly  observable  by  him, 
he  cannot  recover  for  an  injury  caused  by 
such  defective  appliance,  if,  with  the  knowl- 
edge above  stated,  be  negligently  continues 
to  use  it  In  assuming  the  risks  of  the  par- 
ticular service  in  which  he  engages  the  em- 
ploye  may  legally  assume  that  the  employer, 
by  whatever  rule  he  elects  to  conduct  his 
business,  will  fulfill  liis  legal  duty  by  making 
reasonable  efforts  to  furnish  appliances  rea- 
sonably safe  for  the  purposes  for  which  they 
are  intended;  and  whilst  this  does  not  jus- 
tify an  employe  in  using  an  appliance  which 
he  knows  to  be  defective  or  relieve  him  from 
observing  patent  defects  therein,  it  obvious- 
ly does  not  compel  him  to  know  or  Investi- 
gate the  employer's  modes  of  business  un- 
der the  penalty,  if  he  does  not  do  so,  of  tak- 
ing the  risk  of  the  employer's  fault  in  fur- 
nishing him  unsafe  appliances.  In  Davidson 
V.  Cornell,  132  N.  Y.  228,  30  N.  E.  573,  the 
court  said:  'It  is  as  a  general  rule,  true  that 
a  servant  entering  into  employment  which 
is  hazardous  assumes  the  usual  risks  of  the 
service  and  those  which  are  apparent  to  ordi- 
nary observation;  and  when  he  accepts  or 
continues  in  the  service  with  knowledge  of 
the  character  of  structures  from  which  injury 
may  be  apprehended  he  also  assumes  the 
hazards  incident  to  the  situation.  Those  not 
obvious,  assumed  by  the  employe,  are  such 
perils  as  exist  after  the  master  has  used  -due 
care  and  precaution  to  guard  the  former 
against  danger.  And  the  defective  condi- 
tion of  structures  or  appliances,  which,  by 
the  exercise  of  reasonable  care  of  the  master 
may  be  obviated,  and  from  the  consequences 
of  which  he  is  relieved  from  responsibility 
to  the  servant  by  reason  of  the  latter's 
knowledge  of  the  situation,  is  such  as  is  ap- 
parent to  his  observation.' "  The  foregoing 
excerpt  embraces  practically  all  the  law  in 
the  case  under  consideration,  and  is  well  sup- 
ported by  the  decisions  of  numerous  state 
courts,  and  we  might  safely  rest  the  deci- 
sion of  this  case  on  the  law  as  stated  by 
Justice  White.  In  the  case  of  the  B.  &  a 
R.  R.  V.  Baugh,  149  U.  S.  387,  V.  Sup.  Ct 
021,  37  L.  Ed.  772,  the  opinion  of  the  court 
was  delivered  by  Mr.  Justice  Brewer,  and  he 
there  quoted  and  approved  the  language  of 
Mr.  Justice  ValenUne  in  A..  T.  &  S.  F.  E.  R. 
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V.  Moore,  29  Kan.  632,  as  follows:  "A  mas- 
ter assumes  the  duty  toward  his  servant  of 
exercising  reasonable  care  and  diligence  to 
provide  the  servant  with  a  reasonably  safe 
place  at  which  to  work,  with  reasonably  safe 
machinery,  tools,  and  implementa  to  work 
with,  with  reasonably  safe  materials  to  work 
upon,  and  with  suitable  and  competent  fel- 
low servants  to  work  with  him;  and  when  the 
master  has  properly  discharged  these  duties, 
then  at  common  law  the  servant  assumes  all 
the  risks  and  hazard  incident  to  or  attend- 
ant upon  the  exercise  of  the  particular  em- 
ployment or  the  performance  of  the  particu- 
lar work,  including  those  risks  and  hazards 
resulting  from  the  possible  negligence  and 
carelessness  of  his  fellow  servants  and  co- 
employ^.  And  at  common  law  whenever 
tbe  master  delegates  to  any  officer,  servant, 
agent,  or  employ?,  high  or  low,  the  perform- 
ance of  any  of  the  duties  above  mentioned, 
which  really  devolve  upon  the  master  him- 
self, then  such  officer,  servant,  agent,  or  em- 
ploye stands  in  the  place  of  the  master,  and 
becomes  a  substitute  for  the  master— a  vice 
principal;  and  the  master  is  liable  for  bis 
acts  or  his  negligence  to  the  same  extent  as 
though  the  master  himself  had  performed 
*tbe  acts  oc  was  guilty  of  the  negligence.  But 
at  common  law,  where  the  master  himself 
has  performed  his  duty,  the  master  is  not  lia- 
ble to  any  one  of  tbe  servants  for  the  acts 
or  negligence  of  any  mere  fellow  servants 
or  co-empioy6  of  such  servant,  when  tbe  fel- 
low servant  or  co-employ6  does  not  sustain 
this  representative  relation  to  the  master." 

These  cases  are  sufficient  to  establish  tbe 
law  defining  the  relatl6ns  of  employer  and 
employ^,  the  duties  which  the  employer  owes 
to  tbe  employe,  and  the  test  of  liability  when 
tbe  employer  has  been  negligent  and  tbe  em- 
pIoy4  Is  without  fault.  We  must  now  deter- 
mine the  rule  as  to  what  constitutes  contribu- 
tory negligence  on  the  part  of  the  employ^. 
Here  again  we  find  the  adjudications  numer- 
ous and  confficting,  and,  without  attempting 
to  harmonize  or  explain  them,  we  shall  fol- 
low the  rule  which  has  met  the  approval  of 
the  Supreme  Court  of  the  United  States  In 
numerous  well-considered  cases.  In  Kane  ▼. 
Xorthem  Central  By.  Co.,  128  U.  S.  91,  95,  9 
Sup.  Ct.  17,  32  L.  E3d.  339,  that  court  said: 
"It  Is  undoubtedly  the  law  that  an  employe 
Is  guilty  of  contributory  negligence  .which 
will  defeat  his  right  to  recover  for  injnries 
sustained  in  tbe  course  of  bis  employment 
where  such  Injuries  substantially  resulted 
from  dangers  so  obvious  and  threatening 
that  a  reasonably  prudent  man  under  similar 
circumstances  would  have  avoided  them  if 
In  his  power  to  do  so.  He  will  be  deemed  in 
such  case  to  have  assumed  the  risks  involved 
In  such  heedless  e.xposure  of  himself  to  dan- 
ger. *  •  •  But  in  determining  whether 
an  employe  has  recklessly  exposed  himself 
to  peril,  or  failed  to  exercise  the  care  for  his 
personal  safety  that  might  rensouably  be 
expected,  regard  must  always  be  had  to  tbe 


exigencies  of  his  position;  indeed,  to  all  the 
circumstances  of  the  particular  occasion."  It 
was  also  held  In  the  case  of  District  of  Co- 
lumbia V.  Mchiiigott,  117  U.  S.  C21,  633,  6 
Sup.  Ct.  889,  29  L.  Ed.  940:  "That  it  was  the 
duty  of  an  employe  having  knowledge  of  tbe 
dangerous  character  of  the  place  in  which 
he  was  working  to  exercise  due  diligence  and 
care  in  protecting  himself  from  harm;  and 
if  he  failed  to  exercise  such  care,  and  expos- 
ed himself  to  dangers  that  were  so  threaten- 
ing or  obvious  as  likely  to  cause  injury  at 
any  moment,  he  would,  notwithstanding  any 
promises  or  assurances  of  the  employer  to 
provide  precautionary  measures,  be  guilty  of 
such  contributory  negligence  as  would  de- 
feat his  claim  for  Injuries  so  received;  and 
also  that  tbe  employer  is  not  liable  in  any 
event  if  tbe  danger  apprehended  is  so  Immi- 
nent or  manifest  as  to  prevent  a  reasonably 
prudent  man  from  risking  it,  and  the  em- 
ploye, possessed  of  such  knowledge,  continues 
bis  service.  But  in  all  such  cases  the  real 
question  to  be  determined  is  whether  at  the 
time  of  the  accident  the  plaintiff  was  exercis- 
ing such  reasonable  care  and  caution  as  an 
ordinary  person  would  exercise  under  similar 
circumstances."  In  Washington  &  G.  Rail- 
road V.  McDade.  135  U.  S.  554,  570,  10  Sup. 
Ct.  1049,  34  L.  Ed.  235,  the  court  said:  "But 
If  the  employe  knew  of  the  defect  In  the 
machinery  from  which  the  Injury  happened, 
and  yet  remained  In  tbe  service  and  contin- 
ued to  use  the  machiniery  without  giving  any 
notice  thereof  to  the  employer,  he  must  be 
deemed  to  have  assumed  the  risk  of  all  dan- 
ger reasonably  to  be  apprehended  from  such 
Dse,  and  is  entitled  to  no  recovery."  In  Tex- 
as &  Pacific  B.  R.  V.  Archibald,  170  U.  S. 
665,  673,  18  Sup.  Ct.  777,  42  L.  Ed.  1188, 
tbe  court  said:  "Where  an  employe  takes 
reckless  risks  with  full  knowledge  of  tbe 
danger,  and  Injuries  result,  he  cannot  recov- 
er, for  the  reason  that  he  has  not  exercised 
due  care."  Bunt  v.  Sierra  Butte  Gold  Min- 
ing Co.,  138  U.  S.  483,  11  Sup.  Ct  464.  34  L. 
Ed.  1031.  These  cases  seem  to  fairly  state 
the  law  upon  the  question  of  contributory 
negligence  on  the  part  of  an  employe  where 
negligence  is  alleged  on  the  part  of  the  em- 
ployer In  failing  to  perform  a  duty  to  such 
employe.  The  plaintiff  undertook  to  prove 
negligence  on  the  part  of  the  company  in 
failing  to  provide  him  a  safe  means  of  per- 
forming his  work,  and  it  is  claimed  that  the 
evidence  introduced  by  him  established  con- 
tributory negligence  on  his  part.  If  this  be 
true,  then  clearly  he  cannot  recover.  But 
this  leads  us  to  tbe  inquiry  as  to  what  the 
state  of  the  evidence  must  be  to  warrant 
the  court  in  taking  the  case  from  the  Jury 
and  holding  as  a  matter  of  law  that  contribu- 
tory negligence  has  been  shown.  It  was  ob- 
served in  the  case  of  St.  L.  &  S.  F.  By.  Co. 
V.  Schumacher,  152  U.  S.  77,  14  Sup.  Ct.  479, 
38  L.  Ed.  361,  that  where  it  plainly  appears 
from  the  evidence  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  there 
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l8  no  evidence  of  a  willful  or  intended  negli- 
gence on  the  part  of  the  defendant,  the  court 
may  take  the  case  from  the  jury.  It  has 
been  held  that,  "as  a  general  rule,  contribu- 
tory negligence  is  a  question  for  the  Jury,  un- 
der proper  instructions  by  the  court,  especial- 
ly where  the  facts  are  In  dispute,  and  the 
evidence  In  relation  to  them  Is  that  from 
which  fair-minded  men  may  draw  different 
inferences."  Washington  &  R.  R.  Co.  v. 
McDade.  135  U.  S.  573,  10  Sup.  Ct.  1049,  34 
L.  Ed.  235.  In  the  last-cited  case  the  court 
approves  the  rule  stated  in  Daley  v.  Amer- 
ican Printing  Co.,  150  Mass.  77.  22  N.  m  439, 
in  a  case  very  similar  to  the  one  at  bar. 
Th.nt  court  said:  "But  the  ground  upon 
which  the  case  was  withdrawn  from  the 
Jury  Is  not  stated.  We  cannot  say  as  a  mat- 
ter of  law  that  no  sufficient  evidence  was  in- 
troduced or  offered  of  negligence  on  the  part 
of  the  defendant,  or  of  freedom  from  negli- 
gence on  the  part  of  the  plaintiff.  •  •  • 
If  the  machinery  was  found  to  be  unsuita- 
ble, and  If  the  plaintiff  was  within  the  line 
of  his  duty  In  attempting  to  adjust  the  belt, 
we  cannot  say  that  he  was  not  entitled  to  go 
to  the  Jury  on  the  question  of  whether  he 
was  in  the  exercise  of  due  care."  In  Kane 
V.  Northern  Central  Hallway  Co.,  128  U.  S. 
91,  9  Sup.  Ct.  16,  32  L.  Ed.  339,  a  brakoraan 
brought  an  action  to  recover  for  Injuries  re- 
ceived while  climbing  from  a  freight  car 
which  had  a  broken  step.  He  knew  of  the 
dangerous  condition  of  the  step  prior  to  the 
accident,  and  had  called  the  conductor's  at- 
tention to  It.  The  trial  court  held  that  he  was 
guilty  of  contributory  negligence,  and  took 
the  case  from  the  Jury,  and  rendered  Judg- 
ment for  the  defendant  railroad  company. 
The  Supreme  Court  reversed  this  Judgment, 
and  directed  the  question  of  contributory 
negligence  submitted  to  a  jury,  and  said: 
"It  Is  undoubtedly  the  law  that  an  employe 
is  guilty  of  contributory  negligence  which 
will  defeat  his  right  to  recover  for  Injuries 
sustained  Ui  the  course  of  his  employment 
where  such  injuries  substantially  resulted 
from  dangers  so  obvious  and  threatening 
that  a  reasonably  prudent  man  under  similar 
clrcumetances  would  have  avoided  them  If 
in  his  power  to  do  so.  He  will  be  deemed 
In  such  case  to  have  assumed  the  risks  in- 
volved In  such  heedless  exposure  of  himself 
to  danger.  •  •  •  But  in  determining 
whether  an  employ^  has  recklessly  exposed 
himself  to  peril,  or  failed  to  exercise  the 
care  for  his  personal  safety  that  might  rea- 
sonably be  expected,  regard  must  always  be 
had  to  the  exigencies  of  his  position;  indeed, 
to  all  the  circumstances  of  the  particular  oc- 
casion." In  the  case  of  Railroad  Company  v. 
Stout,  17  Wall.  G57,  21  L.  Ed.  745,  the  court 
announced  the  law  to  be  "that  on  the  trial 
of  a  cause,  whethe:-  the  facts  be  disputed  or 
undisputed.  If  different  minds  may  honestly 
draw  different  conclusions  from  them,  the 
case  must  be  submitted  to  the  Jury";  and 
we  think  this  is  the  sate  and  sound  rule.    As 


was  well  said  In  that  case:  "Twelve  men  of 
the  average  of  the  community,  comprising 
men  of  education  and  men  of  little  education, 
men  of  learnibg  and  men  whose  leamins 
consists  only  In  what  they  have  themselves 
seen  and  heard,  the  merchant,  the  mechanic, 
the  farmer,  fhe  laborer— these  sit  together, 
consult,  apply  their  separate  experience  of 
the  affairs  of  life  to  the  facts  proven,  and 
draw  unanimous  conclusions.  This  average 
Judgment  thus  given  it  is  the  great  effort  of 
the  law  to  obtain.  It  is  assumed  that  twelve 
men  know  more  of  the  common  affairs  of 
life  than  does  one  man;  that  they  can  draw 
wiser  and  safer  conclusions  from  admitted 
facts  thus  occurring  than  can  a  single  Judge." 
It  was  held  in  the  case  of  Richmond  &  Dan- 
ville Railroad  Co.  v.  Powers,  149  U.  S.  43,  13 
Sup.  Ct.  748.  37  L.  Ed.  G42,  Mr.  Justice  Brew- 
er speaking  for  the  court,  that:  "It  is  well 
settled  that  where  there  is  uncertainty  as  to 
the  existence  of  either  negligence  or  contribu- 
tory negligence  the  question  is  not  one  of 
law,  but  of  fact,  and  to  be  settled  by  a  jury: 
and  tills  whether  the  uncertainty  arises  from 
a  conflict  in  the  testimony,  or  because,  the 
facts  being  undisputed,  fair-minded  men  will 
honestly  draw  different  conclusions  from 
them."  It  was  held  in  Randall  v.  Baltimore 
&  Ohio  R.  R.  Co.,  109  U.  S.  478,  3  Sup.  Ct. 
322,.  27  L.  Ed.  1003,  that  it  Is  for  the  Judge 
to  say  whether  any  facts  have  been  estab- 
lished by  sufficient  evidence  from  which  neg- 
ligence can  be  reasonably  inferred,  and  it  is 
for  the  jury  to  say  whether,  from  those  facts, 
when  submitted  to  them,  negligence  ought  to 
be  inferred.  When  the  facts  are  such  that 
all  reasonable  men  must  draw  the  same  con- 
clusions from  them,  the  case  is  one  of  law 
for  the  court,  and  may  be  taken  from  the 
jury.  Gardner  v.  Mich.  Cent.  R.  R.  Co.,  150 
U.  S.  349,  14  Sup.  Ct.  140,  37  L.  Ed.  1107. 
It  has  also  been  frequently  stated  thus:  "A 
case  should  not  be  withdrawn  from  the  jury 
unless  the  conclusion  follows  as  a  matter  of 
law  that  no  recovery  can  be  bad  upon  any 
view  which  could  properly  be  taken  of  the 
facts  the  evidence  tends  to  establish."  Tex. 
&  Pac.  V.  Cox,  145  U.  S.  593,  12  Sup.  Ct  905, 
3G  L.  E3d.  829;  Dunlap  v.  Northeastern  R. 
R.,  130  U.  S.  649,  9  Sup.  Ct  647,  32  L.  Ed. 
1058;  Kane  v.  Northern  Central  Ry.,  128  U. 
S.  91,  9  Sup.  Ct  16,  32  L.  Ed.  339:  Jones  v. 
B.  Tenn.,  V.  &  G.  R.  R.,  128  U.  S.  443,  9  Sop. 
Ct  118,  32  L.  Ed.  478. 

There  is  but  one  other  legal  proposition, 
we  thiuk,  presented  by  this  case.  It  is 
suggested  that  the  relation  of  fellow  servant 
existed  between  plaintiff  in  error  and  the 
night  boss,  who  had  charge  of  the  oil  mill  at 
the  time  the  accident  occurred  to  the  plain- 
tiff. The  question  of  the  relation  of  fel- 
low servant  has  no  place  in  this  case.  The 
plaintiff  seeks  to  recover  for  injuries  result- 
ing from  the  alleged  failure  of  the  oil  com- 
pany to  provide  reasonably  safe  appliances 
with  which  to  do  his  work.  The  law  makes 
It  the  duty  of  the  employer  to  provide  the 
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empIoyA  with  reasonably  safe  and  suitable 
appliances  with  whicli  to  do  his  work,  and 
the  employer  cannot  delegate  this  duty  to  a 
subordinate,  or  relieve  himself  from  liability 
by  imposing  the  duty  upon  another.  And  in 
any  case  of  injury  resulting  from  defective 
or  unsafe  appliances  the  relations  of  fellow 
servant  do  not  and  cannot  arise.  Northern 
Pac.  R.  R.  Co.  V.  Peterson,  162  U.  8.  846,  16 
Sup.  Ct.  843,  40  L.  Ed.  904;  New  England  R. 
Co.  ▼.  Conroy,  175  O.  8.  823,  20  Sup.  Ct  86,  44 
L.  Ed.  181;  Northern  Paciac  R.  R  Co.  v. 
Herbert,  116  U.  S.  642,  6  Sup.  Ct  590,  2d  L. 
Ed.  755;  Washington  &  G.  R.  R.  Co.  v.  Mc- 
Dade,  135  U.  S.  554,  10  Sup.  Ct  1044,  34  L. 
Ed.  235;  Patton  v.  Tex.  &  Pac.  Ry.  Co.,  179 
U.  S.  658,  21  Sup.  Ct  275,  45  L.  Ed.  361; 
Hough  T.  Railway  Co.,  100  U.  S.  213,  25  L. 
Ed.  612;  Wabash  Ry.  Co.  T.  McDaniel,  107 
U.  S.  454,  2  Sup.  Ct.  932,  27  L.  Ed.  603;  B.  & 
O.  R.  R.  Co.  V.  Baugh,  149  U.  a  368,  13  Sup. 
Ot  914,  37  L.  Ed.  772;  U.  P.  Ry.  Co.  v,  Dan- 
iels, 152  U.  S.  684,  14  Sup.  Ct  756,  38  L.  Ed. 
597.  By  a  correct  application  of  the  rules 
of  law  enunciated  in  the  authorities  herein 
cited  to  the  facts,  and  reasonable  inferences 
in  plaintifiTs  favor,  as  shown  by  his  evi- 
dence, a  correct  conclusion  should  be  reach- 
ed. It  seems  clear  that  when  the  oil  com- 
pany employed  the  plaintift  it  undertook  to 
provide  blm  a  reasonably  safe  place  in  wliich 
to  work*  reasonably  safe ,  appliances,  ma- 
chinery, and  tools  with  which  to  do  his 
work,  and  reasonably  competent  fellow  serv- 
ants to  assist  in  his  work.  On  the  other 
hand,  the  plaintiff  assumed  all  the  dangers 
and  risks  incident  to  his  employment,  as 
well  as  the  risks  of  any  enhanced  dangers 
arising  from  defective  appliances  of  which 
he  had  full  knowledge,  or  which  were  so 
obvious  as  to  be  readily  apparent.  The  duty 
of  the  company  to  provide  safe  appliances 
was  measured  by  the  hazards  reasonably  in- 
cident to  the  operation  of  oil  mill  mecliinery, 
constructed  as  its  mill  was;  and  the  risks 
assumed  by  the  plaintiff  were  such  as  could 
be  reasonably  expected  to  result  from  the 
operation  of  such  machinery  and  its  appli- 
ances when  properly  constructed  and  prop- 
erly operated.  The  company  was  required 
to  exercise  reasonable  care  and  caution  in 
the  supplying  and  maintenance  of  its  appli- 
ances furnished  employes  with  wliich  to  per- 
form their  work,  and  the  employ^  was  re- 
quired to  exercise  reasonable  care  and  cau- 
tion for  his  own  safety,  and  to  avoid  in- 
juries to  himself.  The  company  was  not 
required  to  furnish  the  best  or  latest  pat- 
terns or  most  modern  designs  of  machinery 
or  appliances,  but  it  was  bound  to  provide 
such  as  were  reasonably  safe  and  free  from 
dangerous  defects,  and  was  required  to  ex- 
ercise reasonable  care  and  caution  in  the 
selection  and  in  the  maintenance  of  that 
character  of  appliances  that  it  did  provide 
and  use.  If  the  company,  instead  of  erect- 
ing a  footboard  for  use  of  its  employes  in 
oiling  and  repairing  the  overhead  shafting 


and  pulleys  and  in  adjusting  the  belts  to  the 
pulleys,  elected  to  provide  a  ladder  for  such 
purpose,  it  was  then  its  duty  to  exercise  due 
care  and  caution  In  the  selection  of  such  a 
ladder  as  would  be  reasonably  safe,  and( 
without  dangerous  defects  which  might,  in 
the  exercise  of  reasonable  diligence,  have 
been  discovered;  and  the  duty  remained 
with  the  company  continuously,  so  long  as 
the  ladder  was  so  used,  to  see  that  it  was 
reasonably  suitable  and  satisfactory  for  such 
purpose.  If  the  ladder  was  defective,  if  it 
was  too  weak,  if  it  was  not  suitable  for  the 
purpose  for  which  it  was  used  at  the  time 
of  the  accident,  then  the  company  was 
chargeable  with  notice  of  such  dangers  or 
defects  as  shown  by  the  evidence,  as  a  num- 
bet  of  the  employes  at  divers  times  had  in- 
formed the  manager  of  the  company  of  the 
conditions  as  they  existed.  There  was  evi- 
dence reasonably  tending  to  show  that  the 
ladder  was  weak  on  one  side;  that  when  in 
use  the  weight  of  a  person  upon  it  had  a 
tendency  to  cause  It  to  turn  to  one  side; 
that  In  replacing  the  belt  the  operator  had 
to  stand  near  the  top  of  the  ladder,  and  lift 
one  end  of  a  large  belt,  and  in  putting  oa 
the  belt  a  considerable  pressure  was  re- 
quired, amounting,  it  was  estimated,  to  from 
100  to  200  pounds.  To  support  the  weight 
of  the  man  and  the  added  weight  of  the 
belt  and  resist  the  required  pressure  to  ad- 
Just  the  belt  required  a  sustaining  capacity 
very  largely  in  excess  of  that  ordinarily  re- 
quired on  a  ladder.  This  ladder  bad  been 
used  about  the  mill  for  several  tnonths,  had 
been  used  by  carpenters  and  laborers,  and 
had  been  frequently  used  for  the  purpose  of 
putting  on  the  belt  the  same  as  when  the 
accident  occurred.  An  attempt  bad  been 
made  to  strengthen  the  weak  side  of  the 
ladder,  and  a  piece  of  a  board  had  been 
nailed  on,  which  had  caused  the  side  piece 
to  split  It  was  clearly  shown  that  the 
proper  and  suitable  mode  of  constructing 
such  mills  was  to  construct  a  foot  or  run- 
ning board  along  the  shafting,  with  rail- 
ings, BO  that  employes  required  to  go  up  to 
the  shafting  could  walk  upon  such  footboard 
and  reach  the  shaft  pulleys,  and  belts;  and 
that  it  was  more  hazardous  to  use  the  lad- 
der for  such  purposes.  But  the  plainff  knew 
of  this  mode  of  performing  this  work  when 
be  took  this  particular  employment  He 
bad  previously  worked  in  other  parts  of  the 
mill,  and  knew  of  the  risk  and  danger  of  as- 
cending this  ladder  for  the  purpose  of  repla- 
cing the  belt  in  question.  With  full  knowl- 
edge of  these  conditions,  he  took  the  em- 
ployment, and  accepted  the  risks  incident 
to  such  work.  He  assumed  such  extra  haz- 
ards as  were  to  be  reasonably  expected  from 
the  use  of  the  ladder  in  putting  on  the  belt 
but  he  also  had  a  right  to  assume  that  the 
employer  had  provided  a  ladder  which  was 
strong  enough  to  support  his  weight  and 
the  additional  force  necessary  to  put  the 
belt  on  the  pulley,  unless  the  defect  or  danger 
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*)t  the  ladder  breaking  was  so  obvious  and 
imminent  as  to  be  apparent  or  observable. 
The  employ^  Is  not  required  to  inspect  ma- 
(tliinerj-  furnished  him  to  work  with;  he  Is 
not  bound  to  look  for  latent  defects;  nor 
Is  he  chargeable  with  notice  of  defects  that 
he  might  have  discovered  by  the  exercise 
of  reasonable  diligence.  He  ia  only  chargea- 
ble with  such  defects  as  are  apparent  to  or- 
dinary observ'ation.  This  was  expressly  de- 
cided in  the  case  of  Texas  &  Pacific  Railway 
V.  Archibald,  IVO  U.  S.  665,  18  Sup.  Ct.  777, 
42  L.  Ed.  1188,  and  our  own  court  has  said 
in  City  of  Guthrie  t.  Swan,  5  Okl.  779,  51 
Pac.  562:  "There  must  be  knowledge  of  the 
danger,  or  sufficient  reason  to  apprehend  It, 
to  put  a  reasonable  man  on  his  guard,  or 
tliere  can  be  no  contributory  negligence. 
But,  even  though  the  person  injured  had 
reason  to  apprehend  it,  yet  it  does  not  nec- 
essarily follow  that  he  has  been  guilty  of 
•contributory  negligence.  Thus  one  may  vol- 
untarily and  unnecessarily  expose  himself  or 
his  property  to  a  known  danger  without  be- 
ing guilty  of  contributory  negligence  as  a 
matter  of  law;  and  while,  In  so  doing,  he  Is 
lield  to  assume  all  risks  of  Injury  which  a 
careful  and  prudent  person  would  apprehend 
as  likely  to  flow  from  bis  conduct,  yet,  if  In- 
jured by  the  negligence  of  another  without 
any  negligence  upon  his  part  proximately 
contributing  to  the  Injury,  he  may  recover, 
and  it  is  usually  held  a  question  for  the  Jury 
whether  he  was  in  the  exercise  of  due  care 
to  avoid  danger." 

The  company  which  procured  the  ladder 
to  be  made,  and  supplied  It  for  the  use  in 
the  room  where  the  accident  occurred,  and 
caused  it  to  be  used  in  the  manner  that  the 
plnhttlfT  was  using  It  when  he  was  injured, 
was  bound  to  know  that  It  was  suitable  for 
this  purpose.  It  had  no  right  to  guess  or  ex- 
periment with  it.  The  duty  It  owed  to  Its 
employe  required  It  to  exercise  reasonable 
care,  skill,  caution,  and  Judgment.  It  was 
required  to  know  or  take  reasonable  precau- 
tionary steps  to  ascertain  the  kind,  charac- 
ter, and  quality  of  the  timber  used  in  the 
construction  of  the  ladder  so  far  as  it  could 
be  ascertained  from  examination  and  inspec- 
tion. It  was  required  to  know  that  the  scant- 
lings used  for  the  side  pieces  were  of  suf- 
ficient capacity  to  support  the  weight  of  the 
plaintiff  and  resist  the  force  necessary  to.be 
used  in  replacing  the  belt.  And  after  the 
ladder  was  "spliced,"  or  "patched,"  as  It 
was  termed  by  the  witnesses.  It  was  the  duty 
of  the  company  to  see  that  it  was  not  weak- 
ened by  the  nails  or  cracks  caused  by  the 
nails.  To  fail  to  use  such  reasonable  care 
and  caution  at  all  times  as  was  necessary  to 
obtain  such  information  was  negligence.  On 
the  other  hand.  If  there  were  defects  ren- 
dering the  ladder  unsafe,  which  were  of  such 
a  character  as  to  be  apparent  to  ordinary 
observation,  and  the  plaintiff  had  reason  to 
apprehend  danger  from  such  defects,  then  he 
assumed  the  hazard  incident  to  such  condi- 


tion, and  his  own  negligence  contributed  to 
his  injury,  and  thereby  prevents  a  recovery. 
But  he  was  not  required  to  know  the  sus- 
taining power  of  the  timbers,  the  amount 
of  resistance  required  to  meet  and  overcome 
the  force  of  putting  up  and  adjusting  the 
belt,  or  how  much  weight  the  ladder  was  ca- 
pable of  supporting.  He  had  a  right  to  as- 
sume that  tlie  employer,  In  performance  of 
its  duty,  bad  done  all  things  reasonably  nec- 
essary to  provide  him  with  a  reasonably  safe 
ladder,  and  to  rely  upon  such  assumption, 
unless  the  condition  of  the  ladder  Itself,  and 
what  he  had  observed  In  the  use  of  it  pre- 
viously, were  such  as  would  lead  a  reasona- 
bly careful  person  to  believe  that  It  was 
unsafe  and  dangerous  for  use  In  replacing 
the  belt  on  the  overhead  pulley.  If  he  did 
have  such  knowledge  as  would  cause  a  rea- 
sonably cautious  person  to  refrain  from  tak- 
ing the  risk  under  all  the  circumstances  of 
the  case  at  the  time,  and  not  regarding  such 
knowledge  he  continued  using  the  ladder, 
then  he  will  not  be  entitled  to  recover  for 
any  Injury  resulting  from  the  insufficiency  of 
the  ladder  for  the  purpose  used.  It  is  not 
every  suspicion  or  apprehension  of  danger 
that  will  warrant  an  employg  In  abandoning 
Jils  post  and  in  refusing  to  perform  his  la- 
bors. Taking  the  risk  of  apprehended  dan- 
ger is  not  necessarily  negligence.  There 
must  be  knowledge  of  danger,  or  knowledge 
of  a  condition  which  reasonably  leads  to  a 
belief  of  danger,  and  this  rule  Is  different 
from  that  which  controls  In  case  of  passen- 
gers, travelers,  or  strangers.  In  this  case  the 
mill  was  running  day  and  night  The  plain- 
tiff and  one  other  person  were  employed  on 
the  room  where  the  "linters"  and  "hullers" 
were  operated.  These  machines  were  pro- 
pelled by  the  belt  which  was  in  turn  driven 
by  the  pulley  on  the  overhead  shaft,  against 
which  It  was  necessary  to  support  the  upper 
end  of  the  ladder  in  adjusting  the  belt 
When  this  belt  slipped  off  the  pulley,  a  por- 
tion of  the  machines  In  this  room  were  stop- 
ped, and,  the  seed  being  forced  into  them, 
they  became  choked.  It  was  necessary  to 
raise  the  lids  or  doors  on  these  machines  to 
prevent  more  serious  consequences.  The  en- 
gineer was  In  another  room.  When  the  belt 
came  off  the  power  continued,  and  other 
parts  of  the  machinery  were  kept  in  motion. 
Breaking  this  link  destroyed  the  effective- 
ness of  any  of  the  process.  The  plaintiff  was 
employed  to  look  after  the  operation  of  the 
machinery  in  this  room.  He  had  one  assist- 
ant, who  had  not  worked  long  at  the  busi- 
ness. He  complained  to  the  company  of  the 
hazard  of  adjusting  the  belt  while  stand- 
ing on  a  ladder,  and  said  the  ladder  did  not 
seem  safe.  The  night  manager  assured  hbn 
the  ladder  was  a'l  right  and  instructed  him 
to  go  ahead,  and  further  said,  if  it  did  not 
suit  him,  he  would  get  men  who  would  use  it 
With  this  assurance  he  did  go  on  and  use  the 
ladder.  Does  this  state  of  facts,  under  all 
the  surrounding  circumstances,  show  contrib- 
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atory  negligence?  Can  fair-minded  men  ar- 
rive at  only  one  conclusion,  and  tbat  that 
tbe  plaintiff  recklessly  and  heedlessly,  and 
without  regard  to  his  own  safety,  used  the 
ladder  in  question?  Or  will  some  fair-mlnd- 
«d  men  honestly  come  to  the  conclusion  tbat 
the  plaintiff  acted  in  this  case  aa  any  ordi- 
narily careful  and  cautious  person  would  be 
«xpected  to  act  under  all  tbe  circumstances? 
We  think  there  is  room  for  a  diversity  of 
honest  Judgment,  and  that  the  plaintiff  was 
«ntltled  to  have  the  question,  both  of  negli- 
gence of  the  defendant  and  tbat  of  contribu- 
tory negligence,  go  to  the  Jury.  We  think 
the  case  Is  one  tbat  comes  within  the  rule 
'Where  it  la  error  to  withdraw  the  case  from 
tbe  jury  and  decide  the  case  as  a  question  of 
law. 

There  are  some  suggestions  in  tbe  briefs 
that  ought  to  I>e  referred  to,  inasmuch  as 
«  new  trial  must  be  had.  It  had  been  sug- 
gested that  tbe  law  as  stated  in  the  case 
of  the  City  of  Onthrle  v.  Swan,  5  Okl.  779, 
51  Pac.  562,  is  controlling  in  this  case.  We  do 
tiot  think  80.  Thia  case  is  governed  entirely 
by  the  law  as  between  employer  and  em- 
ployd  in  sncb  cases,  and  their  reciprocal  rela- 
tions to  each  other.  Tbe  Swan  Case  is  con- 
trolled by  tbe  laws  governing  tbe  duties  of 
municipal  corporations  to  pedestrians.  While 
flome  ot  tbe  principles  stated  in  tbe  Swan 
■Case  are  applicable  here,  the  controlling  prin- 
ciple is  not  the  same. 

The  plaintiff  has  sought  in  his  brief  to 
make  the  rule  apply  as  stated  in  Hougb  y. 
Railroad  Co.,  100  U.  S.  213,  25  U  Ed.  612. 
There  it  was  held:  "There  can  be  no  doubt 
that,  where  a  master  has  expressly  promised 
to  repair  a  defect,  the  servant  can  recover 
for  an  injury  caused  thereby  within  sucb  a 
period  of  time  after  tbe  promise  as  would 
be  reasonable  to  allow  for  its  performance, 
as  we  think,  for  an  Injury  suffered  within 
any  period  which  would  not  preclude  all  rea- 
sonable expectation  that  tbe  promise  might 
be  kept."  But  we  do  not  think  him  entitled 
to  the  benefit  of  this  rule.  It  is  true  that 
be  testified  that  about  a  week  previous  to 
the  accident  he  complained  of  the  dangerous 
mode  of  performing  the  duty  of  putting  on 
tbe  belt,  and  tbat  the  officer  in  charge  as- 
sured blm  that  he  would  have  a  footboard 
put  up.  But  this  assurance  was  clearly  re- 
Toked  and  repudiated  by  the  last  conversa- 
tion, bad  only  two  or  three  days  before  tbe 
accident,  at  which  time  be  again  stated  to 
the  officer  In  charge  tbat  the  ladder  seemed 
misafe,  and  was  informed  that  It  was  suffi- 
cient, and,  if  be  did  not  like  it,  be  would  get 
some  one  who  would  use  it  In  view  of  this 
last  conversation,  we  do  not  think  the  plain- 
tiff was  still  permitted  to  rely  upon  the  previ- 
ous promise,  or  to  govern  his  conduct  there- 
by. In  order  to  entitle  an  employe  to  tbe  ben- 
■eflt  of  the  rule  claimed,  tbe  promise  to  repair 
■or  remedy  must  have  been  made  under  such 
-circumstances  that  tbe  employ6  relied  upon 


it,  and  continued  his  service  npon  the  assur- 
ance that  it  would  be  done. 

Counsel  Xor  defendant  in  error  Tery  confi- 
dently rely  upon  the  case  of  Southern  Pac. 
Co.  V.  Seley,  152  U.  S.  146,  14  Sup.  Ct  530, 
38  L.  Ed.  391,  where  Mr.  Justice  Shlras, 
speaking  for  the  court,  said:  "He  knew  as 
much  about  it  and  the  risk  attending  its  use 
as  the  master.  The  defendant  could  not  be 
required  to  provide  himself  with  other  ma- 
chinery, or  with  new  appliances,  nor  to  elect 
between  the  expense  of  doing  so  and  the  im- 
position of  damages  for  injuries  resulting  to 
servants  from  the  mere  use  of  an  older  or 
different  pattern.  In  the  absence  of  defect- 
ive construction,  or  of  negligence  or  want  of 
care  in  tbe  reparation  of  machinery  famish- 
ed by  him,  tbe  master  incurs  no  liability 
from  its  use.  The  general  mle  Is  that  tbe 
servant  accepts  the  service  subject  to  the 
risks  incidental  to  It,  and  when  tbe  machin- 
ery and  implements  of  the  employer's  busi- 
ness are,  at  the  time,  of  a  certain  kind  or 
condition,  and  tbe  servant  knows  it,  be  can 
make  no  claim  upon  the  master  to  famish 
other  or  different  safeguards."  In  the  Seley 
Case  tbe  plaintiff  was  employed  upon  a  rail- 
road as  conductor.  He  placed  his  foot  In 
a  frog,  and  was  run  over  by  the  train  and 
killed.  He  was  familiar  with  frogs,  tbe 
various  kinds  and  their  dangers,  and  took 
bis  employment  assuming  all  the  risks  inci- 
dent to  their  use.  It  was  shown  that  there 
was  a  later  improved  pattern  of  frog  that 
was  not  subject  to  these  i)erils.  Tbe  con- 
tention of  plaintilTs  counsel  was  that  it 
was  negligence  on  tbe  part  of  the  railroad 
company  to  use  these  open  frogs.  Tbe  court 
cites  a  number  of  cases,  all  to  the  effect  that, 
where  the  company  has  adopted  an  appli- 
ance which  is  suitable  and  in  common  nse, 
it  will  not  be  charged  with  negligence  for 
not  adopting  a  later  pattern.  But  there  is 
nothing  in  the  Seley  Case  which  absolves 
an  employer  from  exercising  reasonable  care 
and  caution  to  supply  reasonably  safe  appli- 
ances and  to  keep  them  in  a  reasonably  safe 
condition.  As  said  before  in  this  opinion, 
the  oil  mill  company  bad  elected  to  make  nse 
of  a  ladder  to  put  up  these  belts,  and  tbe 
plaintiff  took  bis  employment  with  knowl- 
edge of  such  mode  of  doing  tbe  work;  yet 
the  oil  mill  company  was  not  absolved  from 
providing  a  reasonably  suitable  and  safe 
ladder,  and,  in  the  absence  of  direct  knowl- 
edge to  the  contrary,  tbe  plaintiff  bad  a  right 
to  assume  that  tbe  company  bad  done  its 
duty,  and  that  the  ladder  was  reasonably 
suitable  and  safe  for  the  work  which  he  was 
required  to  do.  The  rale  we  iiave  herein 
stated  is,  we  tliink,  in  harmony  with  the  law 
as  expressed  in  the  Seley  Case.  Nor  is  there 
anything  herein  In  confiict  with  the  law  as 
enunciated  in  Chaddick  et  al.  v.  Undsay,  5 
Okl.  616,  49  Pac.  940. 

In  conclusion,  we  are  of  tbe  opinion  that 
on  accoimt  ot  tbe  error  of  the  trial  court  In 
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withdrawing  the  case  from  the  jury  the  Judg- 
ment should  be  reversed,  and  cause  remand- 
ed to  the  district  court,  with  dlreetions  to  re- 
submit the  Issues  to  a  jury,  and,  unless  the 
evidence  should  be  substantially  different, 
that  the  question  of  whether  the  defendant 
oil  mill  company  exercised  proper  care  and 
caution  in  the  selection  of  the  ladder  and 
keeping  it  in  repair,  and  whether  it  was  de- 
fective or  reasonably  sufficient  to  support  a 
person  while  adjusting  the  belt  in  question, 
and  whether  the  company  exercised  ordinary 
caution  in  determining  such  questions,  and 
also  whether,  under  the  circumstances  at 
the  time,  the  plaintiff  acted  as  an  ordinarily 
prudent  person  would  be  expected  to  act,  be 
submitted  to  the  Jury  under  proper  instruc- 
tions of  the  court. 

The  Judgment  is  reversed,  at  costs  of  de- 
fendant in  error.  All  the  Justices  concur,  ex- 
cept BURWELL,  J.,  who  tried  the  case  be- 
low, not  sitting,  and  GILLETXEt  J-i  absent 


(68  Kan.  576) 

STATE  V.  STEVENS. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

COMMON  NUISANCE-CRIMINAL  LIABILITY— IN- 
FORMATION—iJOTION  TO  QUASH— PLEA  IN 
ABATEMENT  —  LIQUOR  NUISANCE  —  COMPE- 
TENCY OF  JUKOKS. 

1.  Section  4,  c.  165,  p.  241,  Laws  1887  (Gen. 
St.  1901,  f  2403),  prescribing  punishment  for  the 
owner  or  Iceeper  of  a  common  nuisance,  was 
repealed  by  section  1,  c.  232,  p.  416,  Laws  1901 
(Gen.  St.  1901,  §  2493),  prescribing  punishmeut 
(or  the  person  engaged  in  maintaining  or  as- 
sisting in  maintaining  a  common  nuisance. 

2.  On  February  12,  1901,  an  information  was 
filed  against  defenKant,  intended  to  charge  him 
with  being  the  owner  or  keeper  of  a  common 
nuisance,  under  section  4,  e.  165,  p.  241,  Laws 
1887  (Geu.  St.  1901,  §  2463).  Said  information 
was  by  the  court,  on  motion  of  defendant,  on  the 
22d  day  of  April,  1903,  quashed,  as  being  indeii- 
nitc  in  the  crime  charged,  and  in  location  of  the 
place.  The  state  was  permitted  to  file  an 
amended  informntion  under  said  section  4  of 
chapter  105.  Defendant  filed  bis  motion  to 
quash  said  amended  information,  and  filed  also 
plea  in  abatement,  averring,  in  substance,  that 
said  amended  information  was  indefinite  and 
charged  no  public  ofi'ense;  that  it  was  a  de- 
parture from  the  original  information;  Uiat  said 
section  4  of  chapter  105  was  repealed  by  said 
section  1  of  chapter  232;  that,  at  the  time  said 
amended  information  was  filed,  no  legal  proceed- 
ing bad  been  commenced  or  was  pending  against 
him.  Beld,  there  was  no  error  in  tlie  court 
overruling  the  motion  to  quash  said  amended  in- 
formation, nor  in  sustaining  the  demurrer  of  the 
state  to  said  plea  in  abatement;  that  the  aver- 
ments of  the  original  information  were  suffi- 
cient; that  a  proceeding  was  commenced  and 
pending,  within  the  meaning  of  section  7342, 
<!en.  St.  1901;  and  that,  under  said  section 
7342,  the  right  survived  to  the  state,  under  the 
order  of  the  trial  court,  to  amend  the  original 
information,  and  prosecute  defendant,  under  the 
information  as  amended,  for  a  violation  of  sec- 
tion 4.  c.  165,  p.  241,  Laws  1887  (Gen.  St.  1901, 
I  2463). 

3.  In  a  prosecution  for  the  violation  of  the 
prohibitory  liquor  law,  charging  defendant  with 
i>eing  the  owner  and  keeper  of  a  common  nui- 
sance, under  section  4,  c.  165,  p.  241,  Laws  1887 
(Gen.  St.  1901,  §  246,'i),  Jteld.  it  was  error  for 
the  court  to  oven-ule  defendant's  challenges  to 
jurors  for  cause,  over  his  exception,  and  permit 


such  jurors  to  serve  upon  the  trial,  defendant 
having  exhausted  all  his  peremptory  challenges 
in  the  impaneling  of  paid  jury;  it  having  i)een 
shown  by  the  answers  of  the  said  jurors  that 
each,  from  having  heard  of  a  "joint  smashing," 
entertained  an  opinion  that  "joints."  or  places 
where  intoxicating  liquors  were  kept,  sold,  and 
drank  as  a  beverage  in  violation  of  said  act. 
were  at  the  time  destroyed:  it  having  also  been 
shown  by  the  answers  of  said  jurors  that  if,  up- 
on the  trial,  it  should  appear  that  defendant  was 
the  owner  or  keeper  of  a  place  at  the  time  so 
destroyed,  said  jurors  entertained  an  opinion 
that  it  would  establish  defendant  the  owner  or 
keeper  thereof. 

Cunningham,  Greene,  and  Mason.  JJ.,  dis- 
senting from  third  paragraph  of  syllabus,  and 
corresponding  portion  of  opinion. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Harper  (boun- 
ty; P.  B.  Gillett,  Judge. 

George  B.  Stevens  was  convicted  of  keep- 
ing a  common  nuisance,  and  appeals.  Re- 
versed. 

Geo.  E.  McMahon,  S.  S.  Slsson,  and  T.  A. 
Nof  tzger,  for  appellant.  C.  C.  Coleman,  Atty. 
Gen.,  It.  H.  Beebe,  and  E,  C.  Wilcox,  for  the 
State. 

ATKINSON,  J.  On  February  12,  1901.  an 
information  was  filed  against  George  B.  Stev- 
ens In  the  district  court  of  Harper  county. 
The  intention  of  the  prosecutor  was  to  charge 
appellant.  In  said  Information,  with  being  the 
owner  and  keeper  of  a  common  nuisance  in 
the  city  of  Anthony,  Harper  county,  Kan., 
under  section  4,  c.  165,  p.  241,  Laws  18S7 
(Gen.  St.  1901,  §  2463).  Defendant  filed  his 
motion  to  quash  the  Information  on  the 
grounds,  first,  that  said  information  was 
vague.  Indefinite,  and  uncertain  as  to  the 
offenses  charged  therein;  and,  second,  that 
several  offenses  were  Improperly  Joined  and 
set  forth  in  one  count  of  said  information. 
This  motion  was  heard,  and  by  the  court  sus- 
tained, on  the  22d  day  of  April,  1903.  The 
cotmty  attorney,  over  the  objection  of  defend- 
ant, was  by  the  court  given  leave  to  amend 
said  information;  and  an  amended  Informa- 
tion charging  the  defendant,  in  two  counts, 
with  keeping  and  maintaining  a  common  nui- 
sance at  each  of  the  two  places  described  in 
the  original  Information,  was  filed  on  April 
23,  1903.  Defendant  filed  his  motion  to  quash 
said  amended  information  on  the  grounds, 
first,  that  it  did  not  state  facts  sufficient  to 
constitute  a  public  offense;  and,  second,  that 
it  was  a  departure  from  the  original  Infor- 
mation. This  motion  to  quash  was  overruled 
by  the  court,  defendant  excepting  thereto. 
Defendant  then  filed  his  plea  In  abatement; 
therein  alleging,  in  substance,  that  the  amend- 
ed Information  filed  against  him  on  April  23, 
1903,  was  not  an  amendment  of  the  original 
information  filed  against  him  on  the  12th 
day  of  February,  1901,  but  a  total  departure 
from  It;  that  the  only  crime  attempted  to  be 
charged  in  the  supposed  Information  was  the 
crime  of  being  the  keeper  of  a  common  nui- 
sance, as  defined  by  section  4,  c.  165,  p.  241, 
Laws  1887  (Gen.  St  1901,  {  2463);   that  said 
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law  defining  the  crime  with  which  he  was 
sought  to  be  charged  In  the  original  informa- 
tion was  repealed  by  section  1,  c.  232,  p.  416, 
r,aws  1901  (Gen.  St  1901,  §  2493).  Defend- 
ant in  said  plea  in  abatement  further  averred 
that  at  the  time  of  the  repealing  of  said  sec- 
tion 4,  c.  1G5,  p.  241,  Laws  1887  (Gen.  St 
1901,  i  2463),  there  was  no  sulScient  infor- 
mation or  proceeding  pending  against  him, 
charging  him  with  the  offense  attempted  to 
be  charged  in  said  amended  information; 
that  the  original  Information  filed  against  him 
failed  to  charge  him  with  the  offense  or  crime 
of  being  the  owner  or  keeper  of  a  common 
nuisance,  as  defined  by  the  said  law  in  force 
at  the  time  of  filing  snld  original  information. 
To  this  plea  in  abatement  a  demmrer  was 
filed,  and  sustained  by  the  court;  defendant 
excepting  thereto.  Trial  was  had  upon  the 
amended  Information,  •  and  defendant  on  the 
19th  day  of  September,  1903,  was  convicted 
on  both  counts  of  the  amended  information, 
and  sentenced  to  imprisonment  in  the  county 
Jail  for  a  period  of  30  days,  and  to  pay  a 
fine  of  $100  on  each  count.  Defendant  ap- 
pealed to  this  court  and  assigns  error  in  the 
rulings  of  the  trial  court  in  overruling  his  mo- 
tion to  qnash  said  amended  information,  and 
in  sustaining  the  demurrer  of  the  state  to 
said  plea  in  abatement  A  motion  to  dismiss 
the  appeal  is  filed  In  this  court,  but  we  do  not 
deem  the  same  well  taken. 

Chapter  2.32,  p.  416,  Laws  1901,  took  effect 
March  1,  1001.  Section  9  of  said  act  repeals 
all  acts  and  parts  of  acts  inconsistent  there- 
with, and  contains  no  saving  clause  as  to 
pending  prosecutions  or  otherwise.  Section 
4.  c.  165,  p.  241,  Laws  1887  (Gen.  St  1901,  i 
■  2463),  under  which  defendant  was  prosecuted 
and  convicted,  contains  both  a  criminal  and 
civil  remedy  for  the  suppression  and  abate- 
ment of  common  nuisances.  Section  1,  c.  232, 
p.  416,  Laws  1901  (Gen.  St  1901,  i  2493), 
contains  a  criminal  remedy  only  for  the  sup- 
pression and  abatement  of  common  nui- 
sances. In  section  4  of  the  act  of  1887,  it  is 
the  owner  or  keeper  of  such  nuisance  who  is 
defined  as  being  the  offender.  In  section  1  of 
the  act  of  1901,  it  is  the  person  who  main- 
tains or  assists  in  maintaining  such  common 
nuisances  who  is  defined  as  being  the  of- 
fender. The  fine  in  each  of  said  sections, 
upon  conviction,  is  the  same;  but  by  the 
former  upon  conviction  the  maximum  jail 
sentence  is  90  days,  while  by  the  latter  upon 
conviction,  the  maximum  Jail  sentence  Is  6 
months.  Because  of  changes  in  the  nature  of 
the  offense,  and  because  of  the  change  in  the 
penalty  prescribed,  section  4,  c.  165,  p.  241, 
Laws  1887  (Gen.  St.  1001,  f  2463),  was  re- 
pealed by  section  1,  c.  232,  p.  410,  Laws  1901 
(Gen.  St  1901,  §  2493).  State  v.  Estep,  66 
Kan.  416,  71  Pac.  857. 

If,  as  contended  by  defendant,  the  original 
Information  was  so  defective  as  not  to  have 
charged  him  with  an  offense  under  section  4, 
c.  165,  p.  241,  Laws  1887  (Gen.  St.  1001,  § 
2463),  the  trial  court  committed  error  In  not 


sustaining  defendant's  motion  to  quash,  and 
in  sustaining  the  demurrer  of  the  state  to 
said  plea  in  abatement  We  have  carefully 
examined  the  original  information.  It  is  in- 
artlstically  drawn,  and  does  not  use  the  lan- 
guage of  said  section  4  in  charging  defendant 
as  being  the  owner  or  keeper  of  such  com- 
mon nuisance,  and  is  somewhat  open  to  the 
charge  of  being  indefinite  in  the  language 
used.  We  are  of  the  opinion,  however,  that 
the  averments  of  this  Information  are  such 
that  a  proceeding  was  commenced,  within  the 
meaning  of  section  7342,  Gen.  St.  1001;  that 
imder  said  section  the  right  survived  to  the 
state,  under  the  order  of  the  trial  court,  to 
amend  the  original  information,  and  prose- 
cute defendant  under  the  information  as 
amended;  that  the  amended  information  was 
not  such  a  departure  from  the  original  in- 
formation as  would  be  fatal  to  it;  that  the 
court  committed  no  error  in  refusing  to  sus- 
tain defendant's  motion  to  quash  the  amend- 
ed Information,  nor  in  sustaining  the  demur- 
rer of  the  state  to  said  plea  In  abatement. 

A  more  serious  question  arises,  however, 
upon  defendant's  assignment  of  error  to  the 
ruling  of  the  trial  court  in  overruling  his 
challenges  for  cause  to  Jurors  who  sat  and 
served  as  such  upon  the  trial.  The  record 
contains  a  statement  that  "on  the  trial  of 
said  cause  the  evidence  disclosed  and  proved 
that  on  the  morning  of  the  30th  day  of  Janu- 
ary, in  the  year  1901,  there  occurred  in  the 
city  of  Anthony,  in  said  county,  what  was 
known  as  a  'Joint  sinashing,'  and  that  a 
number  of  persons,  carrying  hatchets,  ham- 
mers, etc.,  did  break  into  the  building  de- 
scribed In  the  first  count  of  the  amended  in- 
formation filed  in  this  cause,  and  did  break 
and  destroy  a  large  amount  of  property,  and 
that  a  large  percentage  of  the  property  so 
destroyed  consisted  of  intoxicating  liquors; 
that  the  property  so  destroyed  in  said  build- 
ing, including  said  intoxicating  liquors,  be- 
longed to,  and  was  owned  by,  the  defendant." 
The  following  are  questions  propounded  by 
defendant  to  the  Juror  R.  C.  Ha  skins  upon 
his  voir  dire— a  Juror  who  sat  and  served 
upon  the  trial  of  said  cause— and  the  answers 
of  said  Juror  thereto:  "Q.  You  heard  along 
some  time  in  the  latter  end  of  January  or 
first  of  February,  1901,  of  what  was  known 
as  the  smashing  of  intoxicating  liquors  here 
in  the  city  of  Anthony?  A.  Yes,  sir;  I  be- 
lieve I  did.  Q.  Did  you  read  about  it  at  the 
time?  A.  Yes,  sir.  Q.  Bead  that  Mr.  Stev- 
ens had  some  property  destroyed  by  a  mob  at 
that  time?  A.  Yes,  sir.  Q.  Well,  did  that 
leave  you  to  form  the  opinion  that  Mr.  Stev- 
ens, who  had  his  property  destroyed,  wa» 
probably  engaged  in  the  violation  of  the  pro- 
hibitory law  at  that  time?  A.  Yes,  sir;  I 
think  it  did.  Q.  And  you  have  that  opinion 
at  this  time,  don't  you?  A.  Yes,  sir.  Q. 
That  Mr.  Stevens,  who  had  his  property  de- 
stroyed at  that  time,  was  engaged  in  the  vio- 
lation of  the  prohibitory  liquor  law?  A.  Yes, 
sir.    Q.  And  probably  the  keeper  or  maiutainer 
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of  what  is  known  as  a  'joint'?  A.  Yes,  sir. 
Q.  Are  you  acquainted  with  Mr.  Stevens?-  A. 
No,  sir.  Q.  If  It  should  transpire  that  the 
defendant  is  the  same  Mr.  Stevens  you  heard 
of— the  same  man  that  had  the  property  de- 
stroyed—you -would  have  an  opinion,  as  far  as 
that  fact  appears,  that  he  was  at  that  time 
engaged  In  the  violation  of  the  prohibitory 
liquor  law?  A.  Yes,  sir."  Defendant  challen- 
ged said  Juror  for  cause,  and  the  court  ovemiU 
ed  said  challenge,  and  permitted  said  Juror  to 
sit  and  serve  upon  the  trial.  Like  questions ' 
to  the  Jurors  F.  E.  Roy,  C.  F.  Debord,  and  R. 
Bebrens  met  with  similar  response,  and  each 
of  these  Jurors  were  by  defendant  challenged 
for  cause,  each  such  challenge  was  by  the 
court  overruled,  and  each  Juror  sat  and  serv- 
ed upon  the  trial  of  said  cause,  over  the  ob- 
jection of  defendant.  The  record  further 
shows  that  defendant.  In  Impaneling  said 
jury,  exhausted  all  bis  peremptory  challenges 
on  others  offered  as  jurors.  Did  the  trial 
court  commit  error  In  overruling  the  chal- 
lenges to  these  jurors  for  cause?  Defendant 
was  entitled  to  Jurors  upon  said  trial  who 
bad  not  formed  an  opinion  with  reference 
to  whether  these  places,  on  account  of  their 
having  been  raided  by  "joint  smashers,"  were 
places  where  Intoxicating  liquors  were  being 
unlawfully  kept,  sold,  or  drank  as  a  beverage 
in  violation  of  the  act  of  1887.  So  far  as 
the  Jurors  named  were  concerned,  it  was  only 
necessary  to  prove  these  were  the  places  that 
had  been  broken  Into  by  the  parties  at  the 
time  engaged  In  Joint  smashing.  That  be- 
ing done,  so  far  as  these  Jurors  were  con- 
cerned, the  state  had  made  Its  case  against 
defendant.  He  was  entitled  to  be  tried  by  a 
jury  to  whom  It  would  have  been  necessary 
for  the  state  to  prove  by  legal  and  compe- 
tent evidence  that  the  places  described  In 
the  amended  Information  were  places  where 
intoxicating  liquors  were  unlawfully  kept, 
sold,  or  drank  as  a  beverage  In  violation  of 
said  act,  and  that  defendant  was  the  owner 
or  keeper  thereof.  The  record  clearly  dis- 
closes that  the  jurors  named,  from  their  an- 
swers on  their  voir  dire,  were  disqualified  to 
sit  and  serve  as  such  upon  the  trial  In  the 
court  below.  State  v.  Miller,  29  Kan.  43; 
State  v.  Beatty,  45  Kan.  492,  25  Pac.  899; 
State  V.  Snodgrass,  52  Kan.  174,  34  Pac  750; 
State  V.  Benerman,  59  Kan.  586,  53  Pac 
874;  State  v.  Start,  60  Kan.  256,  56  Pac.  15; 
State  V.  Otto,  61  Kan.  58,  68  Pac.  995. 

For  error  of  the  court  In  overruling  the 
challenge  of  appellant  to  said  Jurors  for  cause, 
the  judgment  of  the  court  below  will  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

JOHNSTON,  C.  J.,  and  SMITH  and 
BUKCH,  JJ.,  concurring. 

CUNNINGHAM,  J.  (dissenting).  I  dissent 
from  the  conclusion  arrived  at,  as  indicated 
In  the  third  division  of  the  syllabus  and  the 
corresponding  portion  of  the  opinion. 


In  addition  to  the  questions  and  answers 
quoted  from  the  examination  of  Juror  Has- 
klns,  the  record  sbows  the  following:  "Q. 
Have  you  any  Impression  now  as  to  whether 
or  not  this  defendant,  Stevens,  was  guilty  of 
violating  the  prohibitory  liquor  law?  A.  I 
think  I  have.  Q.  That  opinion  Is  formed  up- 
on the  supposition  that  he  Is  the  Stevens  that 
was  named  In  the  article  you  have  read  [1.  e., 
newspaper  article  about  the  smashing  of  liq- 
uors]? A.  Yes,  sir.  Q.  That  is  the  only 
ground  upon  which  you  base  your  opinion? 
A.  Yes,  sir." 

Now,  at  the  time  the  juror  was  accepted, 
there  was  nothing  whatever  connecting  bis 
"impression"  derived  from  newspaper  read- 
ing with  the  defendant  It  bad  not  l>een 
shown  that  the  defendant  was  the  man  whose 
property  had  been  destroyed.  Admitting 
that,  bad  the  Juror  at  tliis  time  had  this 
knowledge,  he  would  have  been  disqualified, 
he  did  not  then  have  It,  and  hence  was  a 
good  Juror  when  accepted.  The  court  could 
not  presume  that  this  apparently  irrelevant 
matter  would  come  Into  the  case,  so  as  to 
disqualify  the  juror.  The  court  could  not 
presume  that  the  juror  would  become  pos- 
sessed of  matters  outside  the  case,  which, 
added  to  Impressions  he  then  bad,  would  go 
to  make  up  a  disqualifying  opinion.  It  does 
appear,  however,  from  the  record,  that  upon 
the  trial  there  crept  Into  the  evidence  proof 
that  the  defendant  had  Intoxicating  liquors 
destroyed,  of  the  smashing  of  which  the  ju- 
ror had  read.  It  was  then  for  the  first  time, 
if  ever,  the  Juror  was  rendered  or  shown  to 
be  Incompetent.  The  defendant  then,  how- 
ever, was  satisfied  with  the  juror.  He  made 
no  application  to  dlscliarge  the  Jury,  but  per- 
mitted the  trial  to  proceed.  He  did  not  sug- 
gest a  mistrial.  A  defendant  ought  not  thus 
to  be  permitted  to  take  the  chance  of  an 
acquittal,  and,  when  thrown,  be  given  another 
hearing. 

Beyond  this,  I  do  not  think,  even  had  It 
been  shown  at  the  time  of  the  impaneling 
of  the  jury  that  the  defendant  was  one  who 
had  been  smashed,  that  the  impression  or 
opinion  arising  from  that  was  sufficient  to 
disqualify.  Such  opinion  came  from  the  read- 
ing of  newspaper  accounts.  It  Is  well  char- 
acterized by  the  Juror  as  an  Impression— such 
an  Impression  as  readers  of  newq»apers  get 
by  reading  news  items,  and  such  only.  We 
have  passed  the  day  when  only  those  who 
cannot  or  do  not  read  newspapers  are  eligible 
to  service  on  juries. 

MASON,  J.  (dissenting).  I  agree  with  the 
views  expressed  in  the  last  paragraph  of  the 
dissenting  opinion  of  Mr.  Justice  CUNNING- 
H.\M,  and  for  that  reason  loin  in  tlie  dissent 

GREENE,  J.  (dissenting).  I  concur  in  the 
views  expressed  by  Justice  CUNNINGHAM, 
as  expressed  In  the  last  paragraph  of  bis  dis- 
senting opinion. 
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(6S  Kan.  660) 

KANSAS  CITY  t.  OVERTON. 

(Supreme  Court  of  Kansas.    Feb.  6,  1904.) 

CITY  ORDINANCES— VALIDITY  —  PUBLICATION  — 

NEWSPAPER— HUCKSTER'S  LICENSE 

—REASONABLENESS. 

1.  A  city  ordinance  imposing  a- license  tax 
cannot  be  regarded  as  embracing  two  subjects 
because  it  operates  to  regulate  a  business  as 
■well  as  to  provide  public  revenue. 

2.  Section  855,  Gen.  St.  3901,  which  provides 
that  ordinances  shall  be  published  in  a  newspa- 
per within  the  cit.v,  is  the  controlling  statute 
as  to  the  publication  of  ordinances  in  cities  of 
the  first  class,  and  section  3893,  Gen.  St.  1901, 
regulating  the  printing  of  legal  notices,  does  not 
apply. 

3.  A  weekly  publication,  printed  aud  circulat- 
ed in  a  city,  containing  the  current  news  and 
matters  of  general  Interest,  as  well  as  the  local 
happenings,  is  a  newspaper  within  the  meaning 
of  the  statute  requiring  the  publication  of  dty 
ordinances  although  its  circulation  may  pe  very 
limited. 

4.  An  ordinance  requiring  hucksters  or  hawk- 
ers to  pay  a  license  of  $35  for  each  six  months, 
and  requiring  a  helper  or  assistant  of  such 
huckster  or  hawker  to  pay  a  license  of  $15  for 
the  same  time,  is  not  so  unjust  or  unreasonable 
in  its  operation  as  to  be  invalid. 

5.  The  expense  of  inspection  and  regulation, 
the  amount  of  the  city  indebtedness,  and  the 
necessary  cost  of  carrying  on  the  municipal  gov- 
ernment enter  into  the  question  as  to  whether  a 
license  tax  is  reasonable  and  just,  and  these  are 
considerations  for  the  municipal  aatborities 
rather  than  for  the  courts. 

6.  A  city  ordinance  Imposing  a  license  tax  on 
hucksters  or  hawkers  is  not  invalid  because  it 
exempts  from  its  operation  those  who  are  per- 
sonally selling  the  products  of  their  own  or 
leased  lands. 

(Syllabus  by  the  Coort) 

Appeal  from  District  Conrt,  Wyandotte 
County;  E.  L.  Fischer,  Jndge.    ' 

G«orge  Overton  was  convicted  of  violating 
a  city  ordinance,  and  appeals.    Affirmed. 

J.  A.  Smltb,  for  appellant.  M.  J.  Reitz,  J. 
W.  Dana,  and  T.  A.  Pollock,  for  appellee. 

JOHNSTON,  O.  J.  George  Overton  was 
convicted  of  carrying  on  the  business  of  a 
huckster  without  a  license,  in  violation  of  a 
city  ordinance  of  Kansas  City.  It  ordained 
that  a  huckster  or  hawker's  license  for  each 
six  months  should  be  $35,  and  that  each  per- 
son engaged  in  helping  or  assisting  a  huck- 
ster or  hawker  in  the  sale  of  his  wares  should 
pay  a  license,  for  each  sis  months,  of  $15. 
It  also  contained  a  clause  providing  that  noth- 
ing in  the  ordinance  should  apply  to  a  person 
who  is  personally  selling  the  product  of  his 
own  or  leased  land.  In  his  appeal  he  attacks 
the  validity  of  the  ordinance  upon  a  number 
of  grotmds. 

The  first  objection  is  made  under  the  pro- 
vision that  no  ordinance  shall  contain  more 
than  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title.  The  ordinance  treats 
of  a  single  subject,  namely,  the  imposition 
of  a  license  tax  on  hucksters  and  hawkers, 
nod  the  title  explicitly  points  out  the  subject 
of  the  enactment.  The  fact  that  the  en- 
forcement of  the  ordinance  may  operate  to 

f  (.  Se«  Licenses,  vol.  32,  Cent  Dig.  1  48. 


regulate  as  well  as  provide  revenue  does  not 
indicate  two  subjects,  nor  make  it  obnoxious 
tq  the  fundamental  rule. 

The  next  objection,  that  the  legislation 
granting  to  cities  power  to  levy  a  license  tax 
Is  invalid  because  it  does  not  contain  re- 
strictions to  prevent  the  abuse  of  the  power, 
is  not  tenable.  There  are  restrictions  Impos- 
ed, and  the  objection  made  is  fully  answered 
in  City  of  Newton  v.  Atchison,  81  Kan.  161, 
1  Pac.  288,  47  Am.  Rep.  486. 

It  is  next  contended  that  the  ordinance  is 
ineffectual  for  lack  of  publication.  It  provid- 
ed that  It  should  be  in  force  from  and  after 
its  publication  In  the  Kansas  City,  Kan., 
News.  While  that  print  appears  to  be  a  gen- 
eral newspaper  which  had  been  issued  for 
over  two  years,  its  circulation  was  quite  lim- 
ited. There  were  Issued  about  500  papers  of 
the  weekly  edition,  and  only  102  of  the  dally 
edition.  In  which  the  ordinance  in  question 
was  published.  Because  of  the  limited  cir- 
culation. It  is  contended  that  the  pabllcatiou 
was  InsnfBclent,  and  the  ordinance,  therefore. 
Inoperative.  The  claim  of  the  appellant  is 
that  the  sufficiency  of  the  publication  ia  to 
be  measured  by  section  1,  c.  239,  p.  430,  Laws 
1901,  a  general  provirion  regulating  the  print- 
ing of  legal  notices  in  a  newspaper  of  the 
county  having  a  general  circulation  therein, 
while  the  city  contends  that  the  governing 
statute  is  section  855,  Gen.  St  1901,  which 
specifically  provides  that  the  ordinances  of 
a  city  of  the  first  class  shall  be  published  in 
a  newspaper  printed  within  the  city.  The 
former  provision  requires  publication  In  a 
newspaper  of  general  circulation  In  a  coun- 
ty, and  one  which  has  been  published  for  at 
least  a  year,  while  the  latter  only  requires 
publication  in  a  newspaper,  without  prescrib- 
ing the  extent  of  the  circulation  or  the  length 
of  time  the  newspaper  shall  have  been  pub- 
lished. The  former  makes  a  publication  in 
any  newspaper  published  In  the  county  suffi- 
cient, while  the  latter  requires  publication  to 
be  In  a  newspaper  printed  within  the  dty 
which  enacts  the  ordinance.  The  former  Is 
general,  applying  to  what  are  designated  as 
legal  notices  and  advertisements,  while  the 
latter  is  specific,  applying  only  and  particu- 
larly to  city  ordinancea  The  act  of  1901, 
which  is  an  amendment  of  chapter  156,  p. 
292,  of  the  Laws  of  1891,  is  a  later  enact- 
ment than  the  one  providing  for  the  publica- 
tion of  city  ordinances,  and  It  is  contended 
that  it  operates  to  abrogate  or  repeal  the  ear- 
lier provision.  Ordinarily,  an  act  treating  a 
matter  solely  and  specially  Is  not  affected  by 
a  later  act  covering  a  wider  field  in  general 
terms,  and  only  touching  the  matter  in  the 
special  act  in  a  general  and  incidental  way. 
It  will  not  do  so  unless  the  provisions  of  the 
general  act  clearly  Indicate  that  it  is  a  sub- 
stitute for  the  special  and  particular  legisla- 
tion. From  an  examination  of  the  two  acts 
it  Is  plain  that  the  Legislature  did  not  In- 
tend that  the  provision  as  to  the  publication 
of  legal  notices  should  cover  or  affect  city  or- 


Digitized  by 


Google 


550 


76  PACIFIC  REPORTER. 


(EUm. 


dinances.    This,  in  fact,  has  already  been  de-  i 
termined  by  The  City  of  Pittsburg  v.  Reyn-  j 
olds,  48  Kan.  3G0,  29  Pac.  757,  where  It  w^s  | 
held  that  chapter  156,  page  292,  of  the  Laws  i 
of  1891,  had  no  application  to  the  pubUca-  I 
tlon  of  city  ordlnancea.    While  the  act  Inter- 
preted In  that  decision  has  been  amended  by 
the  act  of  1901,  the  provisions  which  we  are 
considering  have  not  been  materially  modi- 
fled,  and  therefore  the  case  cited  is  control- 
ling here.     It  is  only  necessary,   therefore, 
that  the  publication  should  be  regarded  as  a 
newspaper,  to  meet  the  requirements  of  the 
law.     It  was  issued  at  regular  stated  inter- 
vals, contained  the  current  news  and  matters 
of  general  Interest,  Including  the  local  hap- 
penings of  the  city,  and  a  great  many  pro- 
posals and  notices  concerning  the  grading 
and  paving  of  streets  and  other  works  of  in- 
ternal   improvement.      Although    the    News 
was  very  limited  In  circulation,  we  think  it 
must  be  held  to  be  a  news-impcr  within  the 
meaning  of  the  statute,  and  therefore  the  ob- 
jection to  the  publication  of  the  ordinance 
cannot  be  sustained. 

An  attack  is  made  on  the  ordinance  im- 
posing the  license  tax  on  the  grounds  that  It 
is  unjust  and  unreasonable  In  its  terms,  and 
denies  to  hucksters  and  hawkers  equal  pro- 
tection and  privileges.  There  is  legislative 
authority  to  impose  license  taxes  on  huck- 
sters, as  well  as  almost  ail  other  occupations 
and  lines  of  business.  While  the  tax  Imposed 
appears  to  be  large,  we  cannot  say  that  It  Is 
so  unreasonable  and  oppressive  as  to  be  in- 
valid. As  was  said  in  Fretwell  v.  City  of 
Troy,  18  Kan.  271,  the  mere  amount  of  a  tax 
does  not  prove  its  invalidity.  Many  things 
enter  Into  the  determination  of  what  consti- 
tutes a  Just  and  reasonable  license  tax,  and 
the  amount  is  necessarily  left  largely  to  the 
Judgment  and  discretion  of  the  municipality. 
It  has  been  held  that  a  license  tax  may  be  Im- 
posed on  occupations  as  a  matter  of  regula- 
tion, and  also  for  the  purpose  of  obtaining 
revenue  to  meet  the  general  expenses  of  the 
city.  City  of  Newton  v.  Atchison,  31  Kan. 
151,  1  Pac.  288,  47  Am.  Rep.  486;  In  re  Chip- 
chase,  56  Kan.  357,  43  Pac  2C4;  In  re  Mar- 
tin, 62  Kan.  640,  64  Pac.  43.  The  expense  of 
inspection  and  regulation,  the  amount  of  tlie 
city  indebtedness,  and  the  necessary  cost  of 
carrying  on  the  municipal  government  enter 
Into  the  question  of  wliether  the  tax  Is  rea- 
sonable and  Just,  and  these  are  considera- 
tions for  the  mayor  and  council  rather  than 
the  courts.  It  does  not  appear  that  the  tax 
imposed  is  In  excess  of  the  necessities  of  the 
city,  nor  that  It  is  prohibitive  or  destructive 
of  the  licensed  business.  In  such  a  case  the 
reasonableness  of  the  tax  must  be  left  to  the 
municipal  authorities.  The  City  of  Cherokee 
V.  Fox,  34  Kan.  16,  7  Pac.  625,  was  an  attack 
on  a  hawker's  license,  which  required  the 
payments  of  $2.50  per  day  as  a  license  tax. 
It  was  contended  that  the  ordinance  impos- 
ing it  was  unjust,  partial,  and  oppressive  in 
its  operation,  but  its  validity  was  sustained. 


See,  also,  Fretwell  t.  City  of  Troy,  supra; 
City  of  Caldwell  v.  Prunelie,  57  Kan.  511,  46 
Pac.  949. 

The  final  contention  Is  that  the  ordinance 
Is  Invalid  because  It  makes  unjust  discrimi- 
nations. The  only  exception  contained  there- 
in Is  one  making  It  Inapplicable  to  persons 
personally  selling  the  product  of  their  own 
or  leased  lands.  It  Is  competent  for  the  Leg- 
islature to  make  classifications  and  distinc- 
tlcns  which  rest  on  a  reasonable  basis.  The 
ordinance  in  question  applies  to  itinerant 
traders  who  have  no  fixed  places  of  business, 
but  who  travel  from  house  to  house  peddling 
goods  purchased  from  others.  A  farmer  or 
gardener  who  sells  the  growth  or  products  of 
his  own  farm  or  garden  does  not  come  with- 
in this  class.  The  vending  of  the  products  of 
the  farm  or  garden  In  such  cases  Is  regarded 
to  be  incidental  to  the  principal  business  of 
farming  and  gardening,  and  it  Is  well  settled 
that  they  do  not  come  within  the  meaning  of 
an  ordinance  requiring  the  payment  of  a  li- 
cense for  huckstering  and  peddling  In  a  city. 
The  classification  is  not  arbitrary,  as  there 
la  a  reasonable  distinction  between  the  pro- 
ducer who  sells  his  own  products  and  the 
middleman  or  Itinerant  trader  who  sells  what 
others  have  produced.  People  v.  Sawyer, 
106  Mich.  428,  64  N.  W.  333;  Davis  v.  Mayor 
&  Council  of  Macon,  64  Ga.  128,  37  Am.  Rep. 
60;  Burr  &  Co.  v.  The  City  of  Atlanta,  64  Ga. 
225;  Commonwealth  v.  Gardner,  133  Pa.  284, 
19  Atl.  550,  7  L.  R.  A.  666,  19  Am.  St.  Rep. 
645;  Homewood  v.  City  of  Wilmington,  5 
Iloust  123;  Lnndsford  v.  Wertman,  18  Pa. 
Co.  Ct.  469;  Roy  v.  Schuff,  51  La.  Ann.  86. 
24  South.  788;  15  A.  &  E.  Ency.  of  L.  (2d 
Ed.)  294. 

The  ordinance  makes  no  exceptlcm  In  favor 
of  soldiers  of  the  Civil  War,  and  hence  the 
question  discussed  by  counsel  does  not  arise 
In  this  case. 

We  find  no  error,  and  therefore  the  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


(6S  Kan.  377) 

MANLBT  V.  MAYER. 

(Supreme  Court  of  Kansas.     April  22,  19(M.> 

NONRESIDENT  EXECUTOR  —  ATTACHMENT  - 
CONSTITUTIONAL  LAW— CORPORATIONS— DIS- 
SOLUTION—ACTION  AGAINST  STOCKHOLDERS 
—STATUTES— AMENDMENT- CONFESSION  OF 
JUDGMENT— DORMANT  JUDGMENT. 

1.  Section  20.'?  of  tlie  executors*  and  adminis- 
trators' act  (section  3000,  Gen.  St.  1901)  an- 
tborizes  the  entorcemeut  of  the  contract  obli- 
gation of  a  nonre.sidcnt  who  died  owning  real 
estate  in  Kansas,  by  attachment  and  sale  of 
such  real  estate  in  an  action  brought  against  tbe 
nonresident  executor.  This  statute,  as  so  con- 
strued, is  not  in  conflict  witli  tbe.provi.sioiis  of 
the  state  or  federal  Constitutions  forbidding 
discrimination  against,  or  abridgment  of  the 
privileges  and  immunities  of,  citizens  of  other 
states. 

2.  The  amendment  to  section  40  of  the  corpo- 
ration act  in  1883  (section  1200,  Gen.  St.  IHSltl, 
providing  that,  for  the  purpose  of  eual)iiug  cred- 
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ttors  to  prosecnte  actions  against  stockholders,  a 
corporation  should  he  deemed  dissolved  when- 
ever it  had  suspended  business  for  more  than 
one  year,  was  not  obnoxious  to  the  provision  of 
the  state  Constitution  requiring  the  subject  of 
an  act  to  be  expressed  in  its  title,  or  to  that 
forbidding  the  amendment  to  a  section  unless 
the  new  section  should  contain  the  entire  section 
as  amended. 

3.  A  confession  of  judgment  against  a  corpo- 
ration, based  upon  its  personal  appearance  by 
its  vice  president  and  presiding  member,  and 
npon  an  affidavit  made  by  him  setting  out  bis 
capacity  and  the  facts  regarding  the  indebted- 
ness, will  not  be  held  void  upon  its  face,  when 
interposed  by  its  owner  as  a  defense  in  an  ac- 
tion brought  to  enforce  his  liability  as  a  stock- 
holder in  the  corporation. 

4.  A  judgment  against  a  corporation  by  con- 
fes.«ion,  in  favor  of  the  executor  of  an  estate, 
is  not  rendered  void  for  all  purposes  by  the 
fact  that  it  is  based  upon  an  appearance  and 
affidavit  made  by  an  officer  who,  as  an  Individ- 
aah  is  interested  in  the  estate  as  a  legatee. 

5.  A  judgment  in  this  state  becomes  dormant 
by  the  death  of  a  party.  Its  revivor  in  the 
name  of  the  representative  of  such  party  re- 
stores the  judgment  to  full  force,  and  gives  ft 
effect  for  the  ensuing  period  of  five  years,  with- 
out execution,  to  the  same  extent  as  a  revivor 
in  the  case  of  a  judgment  that  has  become  dor- 
mant for  want  of  an  execution. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Atchison  Coun- 
ty; W.  T.  Bland,  Judge. 

Action  by  'W'llllam  G.  Mayer  against  Reu- 
ben M.  Manley.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

L.  F.  Bird,  for  plaintiff  In  error.  Jacltson 
A  Jackson,  for  defendant  in  error. 

MASON,  J.  William  G.  Mayer  sued  Ren- 
l)en  M.  Manley,  as  executor  of  George  Mnn- 
ley,  under  the  provisions  of  sections  1200  and 
120t  of  tbe  General  Statutes  of  1889  (now  re- 
pealed), authorizing  creditors  of  dissolved  cor^ 
porations  to  bring  action  against  stockholders 
upon  their  individual  liability,  and  recovered 
a  judgment,  TChicb  the  defendant  seeks  to  re- 
verse. George  Manley,  a  resident  of  New 
Jersey,  diotl  owning  real  estate  in  Kansas; 
and  jurisdiction  was  obtained  by  attaching 
tUs  property  as  that  of  the  executor,  also  a 
nonresident.  This  was  done  under  the  au- 
thority of  section  3009,  Gen.  St.  1901,  which 
rends:  "An  executor  or  administrator  duly 
appointed  in  any  other  state  or  country  may 
sue  or  be  sued  in  any  court  In.  this  state,  in 
bis  capacity  of  executor  or  administrator,  in 
like  manner  and  under  like  restrictions  as  a 
non-resident  may  sue  or  be  sued." 

It  is  claimed  that  this  statute  was  only 
Intended  to  authorize  a  nonresident  executor 
to  be  sued  as  a  resident  executor  might  be; 
tliat  a  creditor  of  tbe  estate  of  a  decedent, 
however  his  claim  may  be  established,  can 
only  collect  it  by  sharing  in  due  proportion 
with  other  creditors  in  the  proceeds  of  an  or- 
derly administration  under  the  direction  of 
the  probate  court,  and  not  by  seizing  and  sell- 
ing specific  property;  that  the  title  to  the 
real  estate  was  in  the  devisees  under  the 
will,  not  in  the  executor;  and  that  It  could 


not  be  levied  upon  under  process  against  tbe 
latter.  These  arguments  would  appeal  to  tbe 
court  with  much  force  tf  the  questions  pre- 
sented were  new.  But  they  are  not.  They 
have  been  determined  adversely  to  the  con- 
tentions of  plaintiff  in  error  in  a  series  of  de- 
cisions by  this  court,  commencing  with  Cady 
V.  Bard,  21  Kan.  667,  decided  In  1878.  See 
Manley  v.  Park,  62  Knn.  553,  64  Pac.  28,  and 
cases  tiiere  cited.  So  far  as  relates  to  the 
interpretation  of  the  statute,  this  considera- 
tion should  be  conclusive.  A  judicial  con- 
struction placed  upon  its  language  by  a  united 
court  over  a  quarter  of  a  centm-y  ago,  and  re- 
peatedly affirmed  without  dissent,  must  tte 
deemed  to  have  received  the  sanction  of  leg- 
islative approval.  Granting  that  the  court  in 
the  first  instance  mistook  the  purpose  and  in- 
tent of  the  act,  there  bas  t)een  so  abundant 
opportunity  for  the  lawmaking  power  to  give 
further  expression  to  its  will  that  Its  failure 
to  act  amounts  to  a  ratification.  With  re- 
spect to  the  validity  of  tbe  law  as  so  con- 
strued and  accepted,  the  weight  to  be  given 
the  earlier  decisions  is  less  controlling,  and 
depends  upon  the  force  of  tbe  reasoning  by 
which  they  are  supported.  It  Is  urged  that, 
under  the  construction  given  it,  the  statute 
conflicts  with  section  17  of  the  Kansas  Bill  of 
Rights,  with  section  2  of  article  4  of  tbe  fed- 
eral Coustltution,  and  with  the  fourteenth 
amendment  to  it,  in  that  it  makes  a  distinc- 
tion between  citizens  of  Kansas  and  those  of 
other  states;  denying  to  the  latter  privileges 
and  Immunities  of  the  former,  and  depriving 
them  of  pr(^erty  without  due  process  of  law. 
Q'he  statute  I»  an  unusual  one.  It  originated 
in  this  state  at  tbe  time  of  the  revision  of 
1808,  when  the  chapter  regarding  executors 
and  administrators  was  adopted  from  Ohio. 
The  corresponding  section  there  (1  Rev.  St. 
Ohio  1860,  c.  43, 1  236)  provided  only  for  suits 
by,  not  against,  foreign  executors  and  admin- 
istrators. It  was  transplanted  with  only  so 
much  change  of  language  as  authorized  tbem 
to  be  sued,  as  well  as  to  sue,  "In  like  manner 
and  under  like  restrictions  as  a  non-resident." 
If  any  similar  provision  exists  elsewhere,  its 
validity  seems  not  to  have  been  drawn  in 
question.  The  territory  of  Washington  for- 
merly bad  a  statute  expressly  authorizing  the 
attachment  of  the  property  of  nonresident 
executors,  but  it  was  repealed  before  being 
passed  upon,  although  it  was  referred  to  in 
Barlow  v.  Coggan,  1  Wash.  T.  257.  In  Craig 
V.  Railroad  Co.,  2  Ohio  N.  P.  64,  the  constltu- 
tionalit)'  of  a  statute  authorizing  nonresident 
executors  to  be  sued  was  affirmed;  tbe  opin- 
ion citing  Cady  v.  Bard,  supra.  The  same 
case  Is  cited  with  approval  in  1  Woerner's 
American  Law  of  Administration,  p.  360,  and 
In  Reno  on  Nonresidents,  {  59,  where  It  is 
said:  "There  seems  to  be  no  doubt  that  a 
state  is  not  restrained  by  the  national  Con- 
stitution from  anthorlzing  suits  to  be  brought 
in  its  courts  against  foreign  executors  and  ad- 
ministrators, and  that  service  of  process  by 
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attachment  of  property  within  its  Jurisdic- 
tion, and  notice  by  publication  to  the  nonresi- 
dent foreign  executor  or  administrator,  in  ac- 
cordance with  the  local  statute,  will  confer 
jurisdiction  over  such  property,  and  will  jus- 
tify its  sale  upon  execution.  •  •  •  Such 
statutes  seem  to  be  eminently  Just  and  prop- 
er. They  afford  an  easy  means  of  prevent- 
ing the  withdrawal  of  local  assets  before  the 
claims  of  local  creditors  hare  been  satisfied. 
Local  creditors  can  protect  themselves  by  the 
simple  process  of  attachment  and  publication. 
Their  constitutionality  seems  clear.  Such 
state  process  Is  not  contrary  to  'due  process 
of  law,'  as  against  the  defendant's  title  to 
the  property  attached,  even  if  he  does  not  ap- 
IK>ar  in  the  proceedings,  for  the  preliminary 
attachment  and  pnblicatic«  subject  the  prop- 
erty to  the  control  and  jurisdiction  of  the 
court,  which  is  therefore  authorized,  upon  due 
proof  of  the  plaintiff's  claim,  to  order  Its 
sale,  and  thereby  to  divest  the  title  of  the 
nonresident  defendant"  In  Manley  t.  Park, 
C2  Kan.  553,  64  Pac.  28,  the  question  of  the 
constitutionality  of  the  statute  was  discussed 
to  some  extent,  but  not  definitely  passed  up- 
on, for  the  reason  that  it  was  treated  as  not' 
having  been  raised  before  Judgment.  It  was 
sought  to  have  this  case  reviewed  by  the 
■  United  States  Supreme  Court,  but  the  judg- 
ment was  there  afiirmed  on  the  same  ground. 
Manley  v.  Park,  187  U.  S.  547,  23  Sup.  Ct 
208,  47  L.  Ed.  296. 

The  claim  is  made  that  the  statute  discrim- 
inates against  the  nonresident  executor  in 
three  ways,  namely:  (1)  In  permitting  suit 
to  be  brought  against  him  In  the  district 
court,  whereas  resident  executors  can  only  be 
sued  in  the  probate  court;  (2)  in  permitting 
specific  assets  under  his  control  to  be  segre- 
gated for  the  benefit  of  a  particular  creditor, 
whereas  resident  executors  are  allowed  to 
apportion  the  proceeds  of  the  property  equi- 
tably among  all  the  creditors;  (3)  in  permit- 
ting him  to  t>e  sued  in  attachment  upon  no 
other  ground  than  that  he  is  a  nonresident. 
The  first  contention  is  unsound  in  fact.  The 
resident  executor,  like  the  nonresident,  may 
be  sued  in  the  district  court  Section  2891, 
Gen.  St.  1901.  The  second  contention  seems 
based  apon  solicitude  for  the  rights  of  other 
creditors,  rather  than  for  those  of  the  ex- 
ecutor. Nonresident  creditors  are  afforded 
the  same  privilege  of  attachment  as  resident 
Whether,  in  a  controversy  between  two  at- 
taching creditors,  the  ordinary  rules  of  prior- 
ity would  be  affected  by  the  consideration 
that  the  property  was  a  part  of  the  estate 
of  a  decedent  is  not  a  matter  to  be  inquired 
into  at  the  instigation  of  the  executor.  The 
only  issue,  as  to  him,  relates  to  cutting  off 
bis  title  and  subjecting  the  property  to  the 
payment  of  the  debts  sued  on,  if  found  to  be 
valid.  In  Tennessee  an  attachment  may  tie 
bad  "where  any  person  liable  for  any  debt  or 
demand,  residing  out  of  the  state,  dies,  leav- 
ing property  in  the  state."  Section  5211, 
Shannon's  Code  1896.    It  was  held  in  Bac- 


chus V.  Peters,  85  Tenn.  678,  4  S.  W.  833, 
that  "the  statute  was  Intended  to  afford  the 
creditor  a  simple  and  speedy  remedy  for  the 
collection  of  his  debt  where  administration 
was  not  granted— too.  expensive  or  unneces- 
sary—but was  not  intended  to  provide  a 
jnethod  by  which  one  creditor  might  by  dili- 
gence obtain  priority.  In  cases  where  there 
are  no  other  creditors,  or  where  none  inter- 
vened, and  no  insolvency  exists  or  is  suggest- 
ed, and  proper  defense  interposed  before  the 
final  appropriation  of  property  attached,  the 
statute  would  operate  for  effectual  relief  of 
the  attaching  creditor  alone."  The  reason 
of  the  rule  that  an  executor  cannot  (with- 
out statutory  authorlty>  sue  in  a  foreign  Ju- 
risdiction is  said  to  be  "the  protection  of 
local  creditors,  who  might  be  injured  by  per- 
mitting the  withdrawal  of  the  assets,  and 
compelling  them  to  resort  to  a  foreign  ju- 
risdiction to  obtain  satisfaction  of  their 
claims."  13  A.  &  E.  Encycl.  of  L.  948. 
"That  this  is  the  ground  on  wliich  the  rule 
Is  enforced  is  shown  by  the  cases  on  an- 
cillary administration,  which  uniformly  hold 
that  the  duty  of  the  ancillary  administrator 
here  Is  to  account  to  domestic  creditors,  and, 
after  they  are  satisfied,  to  pay  the  balance 
to  the  primary  or  domiciliary  administrator." 
Laughlin  v.  Solomon  (Pa.)  36  Atl.  7(M,  57 
Am.  St  Rep.  633.  "Every  sovereign  has  his 
own  code  of  administration,  varying  to  in- 
finity, as  to  the  order  of  paying  debts,  and. 
almost  without  an  exception,  asserting  the 
right  to  be  himself  first  paid  out  of  the  as- 
sets." Smith  T.  Union  Bank,  5  Pet  518. 
526,  8  L.  Ed:  212.  "By  the  administration 
law,  foreign  executors  and  administrators 
may  sue  and  be  sued  in  this  state,  like  tliose 
of  our  own  appointment;  thereby,  in  most 
cases,  making  It  unnecessary  tbat  any  an- 
cillary administration  should  be  instituted." 
Swearingen  v.  Morris,  14  Ohio  St.  424,  431. 
The  Ohio  statute  referred  to,  relating  to 
ancillary  administration,  provided:  "The  pro- 
ceeds of  such  assets  shall  I>e  applied  to  the 
payment  of  the  debts  wliich  shall  be  proved 
against  such  estate  before  such  administra- 
tor, •  •  •  and  the  surplus,  If  any,  shall 
be  paid  Into  the  court  granting  such  admin- 
istration for  the  benefit  of  the  estate  of  such 
decedent,  In  the  state  where  the  decedent 
resided  at  the  Ume  of  his  death."  1  S.  &  C. 
St  18U0,  c.  43,  i  260.  "A  Judgment  against  an 
administrator  is,  in  legal  effect  an  adjudica- 
tion subjecting  the  assets  within  the  Juris- 
diction of  the  court  to  the  satisfaction  of  the 
claim  in  suit"  Burton  v.  Williams  (Neb.) 
88  N.  W.  765.  "It  is  a  settled  rule  of  taw  of 
this  state  that  a  domestic  creditor  of  a  non- 
resident decedent  will  not  he  compelled  to 
go  to  a  foreign  Jurisdiction  if  there  be  pnq>- 
erty  here  which  can  be  applied  to  the  sat- 
isfaction of  his  claim.  We  therefore  assume 
the  right  to  administer  the  property  liere 
for  the  benefit  of  domestic  creditors,  and  to 
impress  upon  it  a  lien  or  trust  for  their  bene- 
fit"   Montgomery  t.  Boyd  (Sup.)  79  N.  T. 
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Supp.  879,  885.  These  citations  and  quota- 
tions sufficiently  show  the  general  acceptance 
of  the  doctrine  that  it  is  competent  for  the 
Legislature  by  appropriate  action  to  subject 
such  property  of  a  decedent  as  is  located 
-within  the  state  to  the  payment  of  creditors 
who  see  fit  to  resort  to  the  courts  of  that 
state.  This,  so  far  as  relates  to  the  com- 
plaints here  made,  is  all  that  the  statute  un- 
der discussion  attempts.  The  particular  le- 
gal machinery  by  which  this  result  is  accom- 
plished is  not  a  matter  of  concern  to  the 
foreign  administrator.  "It  is  not  a  right, 
privilege,  or  immunity  of  a  citizen  of  the 
United  States  to  have  a  controversy  in  the 
state  court  prosecuted  or  determined  by  one 
form  of  notion,  instead  of  by  another."  Iowa 
Cent.  R.  Co.  v.  Iowa,  160  U.  S.  389,  16  Sup. 
Ct.  344,  40  L.  Ed.  467.  With  regard  to  the 
third  contention— that  it  is  an  uhlawful  dis- 
crimination to  allow  an  attachment  to  issue 
against  a  nonresident,  and  not  against  a  res- 
ident executor— no  reason  is  perceived,  other 
than  .those  already  considered,  for  distin- 
guishing this  question  -from  that  arising  up- 
on the  usual  statute  authorizing  the  attach- 
ment of  the  property  of  a  nonresident  for  the 
very  reason  that  he  is  a  nonresident  In  ei- 
ther case  the  proceeding  is  in  fact  a  mere 
device  for  obtaining  jurisdiction  of  the  prop- 
erty for  the  purpose  of  applying  it  to  the  pay- 
ment of  debts,  there  being  no  way  by  which 
personal  jurisdiction  of  the  nonresident  may 
be  obtained.    Dillon  v.  Heller,  39  Kan.  599, 

18  Pac.  693.  "No  one  ever  dreamed  that  the 
attachment  laws  of  the  several  states  author- 
izing attachments  against  nonresident  de- 
fendants were  violative  of  the  Constitution 
of  the  United  States."  Pyroluslte  Manga- 
nese Co.  V.  Ward,  78  Ga.  491.  "The  con- 
stitutional provisions  are  not  violated  by  a 
statute  which  allows  process  by  attachment 
against  a  debtor  not  a  resident  of  the  state, 
notwithstanding  such  process  is  not  admissl; 
ble  against  a  resident."  Cooley  on  Consti- 
tutional Limitations,  397.  In  Central  Loan 
&  Trust  Co.  V.  Campbell,  173  U.  S.  84,  97, 

19  Sap.  Ct  346,  851,  43  L.  Ed.  623,  it  is  said: 
"The  only  remaining  contention  to  be  con- 
sidered is  the  claim  that  the  territorial  stat- 
ute authorizing  the  issue  of  an  attachment 
against  the  property  of  a  nonresident  de- 
fendant In  the  case  of  an  alleged  fraudulent 
disposition  of  property  Is  repugnant  to  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States,  and  in  conflict  with  the 
civil  rights  act  The  law  of  the  territory, 
it  Is  said,  in  case  of  an  attachment  for  the 
cause  stated,  against  a  resident  of  the  ter- 
ritory, requires  the  giving  of  a  ttond  by  the 
plaintiff  in  attachment  as  a  condition  for  the 
issue  of  the  writ  whilst  it  has  been  con- 
strued to  make  no  such  requirement  in  the 
case  of  an  attachment  against  a  nonresident. 
This,  it  is  argued,  is  a  discrimination  against 
a  nonresident,  does  not  afford  due  process  of 
law,  and  denies  the  equal  protection  of  the 
Liws.    The  elementary  doctrine  is  not  denied. 


that,  for  the  purposes  of  the  remedy  by  at- 
tachment, the  legislative  authority  of  a  state 
or  territory  may  classify  residents  in  one 
class,  and  nonresidents  in  another;  but  it  Is 
insisted  that  where  nonresidents  'are  not  cap- 
able of  separate  identification  from  residents 
by  any  facts  or  circumstances  other  than 
that  they  are  nonresidents— that  is,  when  the 
fact  of  nonresidence  is  their  only  distin- 
guishing feature— the  laws  of  a  state  or  ter- 
ritory cannot  treat  them  to  their  prejudice 
upon  that  fact  as  a  basis  of  classification.* 
When  the  exception  thus  stated  is  put  in  jux- 
taposition with  the  concession  that  there  is 
such  a  difference  between  the  residents  of  a 
state  or  territory  and  nonresidents  as  to  jus- 
tify their  being  placed  into  distinct  classes 
for  the  purpose  of  the  process  of  attachment 
it  becomes  at  once  clear  that  the  exception 
to  the  rule  which  the  argument  attempts  to 
make  is  but  a  denial,  by  indirection,  of  the 
legislative  power  to  classify  which  it  Is  avow- 
ed the  exception  does  not  question.  The  ar- 
gument, in  substance,  is  that,  where  a  t>ond 
is  required  as  a  prerequisite  to  the  issue  of 
an  attachment  against  a  resident  an  unlaw- 
ful discrimination  is  produced  by  permitting 
process  of  attachment  against  a  nonresident 
without  giving  a  like  bond.  But  the  dif- 
ference between  exacting  a  bond  In  the  one 
case,  and  not  in  the  other,  Is  nothing  like 
as  great  as  that  which  arises  from  allowing 
processes  of  attachment  against  a  nonresi- 
dent and  not  permitting  such  process  against 
a  resident  in  any.  case.  That  the  distinction 
between  a  resident  and  a  nonresident  is  so 
broad  as  to  authorize  a  classification  in  ac- 
cordance with  the  suggestion  just  made  is 
conceded,  and,  if  it  were  not  is  obvious. 
The  reasoning,  then,  is  that,  although  the 
difference  between  the  two  classes  is  ade- 
quate to  support  the  allowance  of  the  remedy 
in  one  case,  and  its  absolute  denial  in  the 
other,  yet  that  the  distinction  between  the 
two  is  not  wide  enough  to  justify  allowing 
the  remedy  in  both,  cases,  but  accompanying 
it  in  one  instance  by  a  more  onerous  pre- 
requisite than  is  exacted  In  the  other.  The 
power,  however,  to  grant  in  the  one  and  deny 
In  the  other,  of  necessity  embraces  the  right. 
If  it  be  allowed  in  both,  to  impose  upon  the 
one  a  condition  not  required  in  the  other,  for 
the  lesser  is  necessarily  contained  In  the 
greater  power.  The  misconception  consists 
in  conceding,  on  the  one  hand,  the  power  to 
classify  residents  and  nonresidents  for  the 
purpose  of  the  writ  of  attachment  and  then, 
from  this  ooncession,  to  argue  that  the  power 
does  not  exist  unless  there  be  something  in 
the  cause  of  action  for  which  the  attachment 
is  allowed  to  be  issued  which  justifies  the 
classification.  As,  however,  the  classifica- 
tion depends  upon  residence  and  nonresi- 
dence, and  not  ujion  the  cause  of  action, 
the  attempted  distinction  is  without  merit." 
Prior  to  1883  it  was  provided  by  section  44 
of  the  corporation  act  (Gen.  St.  1868,  c.  23) 
that  creditors  might  sue  the  stockholders  of 


Digitized  by 


Google 


554 


75  PACIFIC  REPORTER. 


(Kan. 


a  dissolved  corporation  npon  their  Individual 
liability,  and  by  section  40  it  was  provided 
bow  a  corporation  might  be  dissolved.  In 
1883  (Laws  1883.  p.  88,  c.  46)  this  section  40 
was  amended  by  adding  a  provision  that  a 
corporation  should  be  "deemed  to  be  dissolv- 
ed," for  the  purpose  of  enabling  creditors  to 
sue  stockholders,  whenever  it  had  ceased  to 
do  business  for  more  than  one  year.  It  is 
claimed  by  plaintiff  In  error  that  this  amend- 
ment is  void  because  enacted  in  violation  of 
section  16  of  article  2  of  the  Kansas  Consti- 
tution, relating  to  the  title  of  acts,  and  re- 
quiring amendments  to  sections  to  contain 
the  entire  section  amended.  It  is  argued 
that,  under  color  of  amending  section  40,  the 
Legislature  really  attempted  to  amend  sec- 
tion 44;  that  the  new  matter  added  to  the 
statute  had  no  reference  to  the  subject  of 
when  or  how  a  corporation  is  dissolved,  but 
merely  gave  a  new  remedy  to  creditors 
against  stoctcholders.  The  substance  of  the 
argument  Is  that  the  situation  is  the  same  as 
though  the  Legislature  had  attempted  to  ac- 
complish the  purpose  Intended  by  directly 
enacting  that  section  44  should  be  amended 
by  adding  certain  w^ords  thereto,  without  in- 
corporating into  the  new  act  the  provisions 
of  the  section  already  existing.  This  course 
would  obviously  have  been  within  the  letter 
and  reason  of  the  constitutional  prohibition. 
But  the  answer  to  the  argument  is  that  whUe 
the  Legislature  might  properly  have  reached 
the  desired  end  by  amending  section  44  in 
set  terms,  incorporating  the  old  section  with 
the  amendment  into  a  new  one,  or  might 
have  improperly  attempted  this  by  the  course 
suggested,  it  In  fact  chose  another  method, 
and  in  due  form  amended  section  44.  It  Is 
not  true  that  the  new  matter  had  no  rela- 
tion to  the  subject  of  the  dissolution  of  the 
corporation.  If  the  new  conditions  prescrib- 
ed as  authorizing  a  suit  against  the  stock- 
holdei-s  had  in  fact  no  relation  to  the  matter 
of  the  dissolution  of  the  corporation,  and  the 
Legislature  had  sought  to  arbitrarily  classify 
corporations  as  dissolved  under  circumstan- 
ces manifestly  not  justifying  such  a  term,  a 
very  different  question  would  be  presented. 
But  there  is  no  impropriety  in  calling  a  cor- 
poration dissolved  when  it  has  ceased  for  a 
year  to  do  the  business  for  which  it  was 
created.  Nor  Is  there  anything  Inconsistent 
in  providing  that  a  corporation  may  be  at  the 
same  time  dissolved  for  certain  purposes, 
and  not  dtssolved-for  others. 

It  Is  further  objected  that  the  action  will 
not  support  an  attachment,  because  not 
founded  on  contract.  It  has  repeatedly  been 
held,  however,  that  the  liability  sued  upon 
is  contractual.  It  is  also  claimed  that  the 
bonds  of  the  corporation  that  formed  the 
basis  of  the  suit  were  void  because  not  au- 
thorized by  Its  charter.  They  purported  to 
be  Issued  for  existing  obligations  of  the  com- 
pany, and  were  certainly  not  void  upon  their 
face.  Complaint  is  also  mode  that  the  trial 
court  permitted  plaintift  to  Introduce  in  evi- 


dence a  pleading  filed  by  defendant  In  an- 
other action.  In  which  certain  facts  were  ad- 
mitted for  the  purpose  of  such  action  only. 
If  this  was  error,  it  was  not  material,  since 
the  trial  was  had  without  a  jury,  and  there 
was  competent  evidence  upon  the  only  is- 
sue affected  sufficient  to  support  the  finding 
of  the  court. 

The  objections  so  far  considered  relate  to 
the  right  of  plaintiff  to  maintain  the  action 
at  all.  and  upon  all  such  objections  our  hold- 
ing is  against  the  plaintiff  In  error.  But  oth- 
er questions  are  presented,  relating  to  the 
amount  of  recovery,  and  to  matters  which 
defendant  claimed  should  limit  the  total 
amount  of  his  liability  to  corporate  creditors. 
The  most  important  of  these  concerns  a  judg- 
ment held  by  him  against  the  corporation, 
which  was  first  allowed,  but  afterwards  dis- 
allowed, by  the  trial  court,  as  a  limitation 
upon  his  liability.  The  Judgment  was  ren- 
dered upon  confession,  and  the  objections 
made  to  it  are  three — that  the  statute  relat- 
ing to  judgments  by  confession  was  not  com- 
piled with,  and  the  judgment  was  therefore  a 
nullity;  that  it  was  rendered  in  favor  of  an 
executor  npon  a  confession  made  by  an  officer 
assuming  to  'act  for  the  corporation,  who,  as 
an  Individual,  was  a  beneficiary  of  the  act,  in 
that  he  was  one  of  the  distributees  of  the  es- 
tate represented  by  the  executor;  and  that  the 
Judgment  had  become  dormant,  and  so  was 
unavailable  for  any  purpose.  The  first  ob- 
jection turns  upon  the  fact  that  the  Judg- 
ment was  founded  upon  the  personal  appear- 
ance of  the  corporation  In  court  by  R.  M. 
Manley,  its  "vice  president  and  presiding 
member,"  and  upon  an  affidavit  made  by  him. 
The  statutory  provisions  relating  to  Judgment 
by  confession  are  as  follows  (sections  402-405. 
Civ.  Code): 

"Sec.  402.  Any  person  indebted,  or  against 
whom  a  cause  of  action  exists,  may  person- 
ally appear  in  a  court  of  competent  Jurisdic- 
tion, and  with  the  assent  of  the  creditor  or 
person  having  such  cause  of  action,  confess 
judgment  therefor^  whereupon  Judgment 
shall  be  entered  accordingly. 

"Sec.  403.  Judgments  may  be  entered  up- 
on confession  by  an  attorney  authorized  for 
that  purpose  by  a  warrant  of  attorney,  ac- 
knowledged or  proved  as  conveyances  of 
land,  without  any  previous  process  or  pro- 
ceeding; and  Judgments  so  entered  shall  be 
a  lien  from  the  date  of  entry. 

"Sec.  404.  The  debt  or  cause  of  action  shall 
be  briefly  stated  in  the  Judgment,  or  In  writ- 
ing, to  be  filed  as  pleadings  in  other  actions. 

"Sec.  405.  Before  any  judgment  shall  be 
entered  by  confession,  an  affidavit  of  the 'de- 
fendant must  be  filed,  stating  concisely  the 
facts  on  which  the  indebtedness  arose,  and 
that  the  amount  of  such  indebtedness  Is  Just- 
ly due  and  owing  by  the  defendant  to  the 
plaintiff." 

The  proceeding  la  question  was  had  nnaer 
tlie  first  section  quoted,  without  the  use  of  a 
warrant   of   attorney.     It  Is   objected  that 
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a  corporation  cannot  personally  appear, 
"wltliln  the  meaning  of  tliis  section,  and 
that,  if  it  can,  the  rice  president  or  pre- 
siding member  has  no  authority  in  vir- 
tue of  his  office  to  make  such  appearance  In 
its  behalf.  In  Chambsrliu  t.  Mammoth  Min- 
ing Ck>.,  20  Mo.  96,  it  was  said  that  the  presi- 
dent, "being  the  person  appointed  by  law  to 
defend  the  corporation,  was  competent  to  con- 
fess the  action.  He  might  have  suffered  a 
judgment  by  default,  and  the  matter  is  not 
made  worse  by  an  appearance  and  confes- 
sion." This  reasoning  seems  sound  and  ap- 
plicable to  any  officer  upon  whom  service 
might  be  had.  See  Bank  v.  Frescott,  60  Kan. 
-190,  57  Pac.  121.  The  statute  allows  service 
of  summons  against  a  corporation  to  be  made 
upon  its  "president,  mayor,  chairman  of  the 
board  of  directors,  or  trustees,  or  other  chief 
officer."  Gases  are  cited  in  Debenture  C!o. 
V.  Lombard,  66  Kan.  251,  71  Pac  584,  hold- 
ing that  service  may  be  made  upon  a  vice 
president  The  offices  of  vice  president  and 
presiding  member  are  recognized  by  the  stat- 
ute (section  1308,  Gen.  St  1901)  authorizing 
either  to  execute  a  deed.  Man  ley  might  in 
cither  capacity  (with  the  addition  of  the 
common  seal)  have  made  a  sufficient  power 
of  attorney  to  enable  some  one  else  to  con- 
fess Judgment  for  the  corporation.  It  is  to 
be  borne  in  mind  tluroughout  this  discussion 
that  the  attack  upon  the  Judgment  is  not 
only  collateral.  It  is  made  by  one  occupy- 
ing no  more  advantageous  ground  than  the 
defendant  itself.  As  between  the  parties,  a 
judgment  by  confession  may  be  good,  not- 
withstanding a  -failure  to  comply  fully  with 
the  statute.  See  Smith  v.  State,  64  Kan. 
730,  68  Pac.  641,  and  cases  cited;  also  Union 
Pac.  Ry.  Co.  v.  McCarty,  8  Kan.  125.  If  this 
judgment  was  a  valid  claim  against  the  cor- 
I)oration,  no  reason  is  apparent,  in  the  ab- 
sence of  any  charge  of  fraud,  why  its  owner 
might  not  Interpose  it  in  reduction  of  his  lia- 
bility as  a  stockholder,  when  sued  for  a  cor- 
porate debt.  The  affidavit  In  verification  of 
the  pleading  of  a  corporation  is  merely  re- 
(|uired  to  be  made  by  some  officer.  Section 
110,  Clv.  CSode.  If  a  manifestly  bad  serv- 
ice were  made  upon  a  defendant  corpora- 
tion, and  an  answer  were  filed  In  Its  behalf, 
verified  and  signed  only  by  some  officer  other 
than  the  president,  could  the  corporation  be 
heard,  after  judgment,  to  say  that  the  court 
had  no  Jurisdiction?  Here  the  corporation's 
officer  made  and  filed  an  affidavit  required 
by  the  statute,  setting  out  his  official  capaci- 
ty. This  was  tantamount  to  a  pleading  in 
an  ordinary  action.  It  was  verified  according 
to  the  provisions  of  the  Code.  It  was  legal 
evidence  of  Its  contents,  which  included  a 
statement  of  the  facts  occasioning  the  in- 
debtedness and  authorizing  a  judgment  No 
question  of  fact  Is  raised  either  as  to  the 
validity  of  the  debt  or  as  to  the  actual  au- 
thority of  the  officer  to  represent  the  com- 
pany. We  cannot  say  that,  imder  these  cir- 
cumstances, and  as  against  the  attack  here 


made  upon  It  the  Judgment  was,  upon  its 
face,  utterly  void. 

It  is  claimed  that  the  second  objection  to 
the  Judgment,  based  upon  the  fact  that  Man- 
ley  was  a  beneficiary  of  the  plaintiff's  trust 
is  substantially  the  same  as  that  held  to  be 
good  in  Manley  v.  Larkin,  59  Kan.  528,  53 
Pac.  859.  There  an  insolvent  debtor  con- 
fessed Judgment  against  himself  in  favor  of 
an  estate  in  which  he  was  interested  as  a 
devisee.  This  was  attacked  by  another  cred- 
itor, and  it  was  held  void  as  to  him  because 
it  resulted  in  a  secret  trust  in  favor  of  the 
debtor,  by  giving  him  a  lien  on  the  real  es- 
tate to  the  prejudice  of  other  creditors.  Here 
the  situation  is  very  different.  The  attack 
is  not  made  by  another  creditor,  nor  by  any 
one  similarly  situated  or  having  equivalent 
equities.  The  feature  of  that  case  upon 
which  the  decision  turned  was  that  the  con- 
fession of  the  Judgment  by  creating  a  lien, 
l)ecame  substantially  a  mortgage.  Here  the 
matter  of  the  creation  of  a  lien  was  not  in- 
volved, and,  Indeed,  the  Judgment  was  no 
more  effective  for  the  purpose  for  which  it 
is  here  invoked  than  the  debt  upon  which  it 
was  based  would  have  been,  If  valid,  while 
there  the  validity  of  the  claim  was  imma- 
terial. Again,  in  that  case  the  debtor  con- 
fessed a  judgment  against  himself  in  favor 
of  himself,  and  thereby,  in  effect  conveyed 
property  to  himself  as  security.  Here  he  act- 
ed merely  as  an  agent  for  a  corporation.  His 
acts  under  such  circumstances  are  subject  to 
the  keenest  scrutiny,  but  it  cannot  be  said 
that  they  are  under  all  circumstances  abso- 
lutely void.  "Whenever  an  agent,  in  acting 
for  his  principal,  also  deals  with  himself, 
•  •  •  such  dealings  will  be  held  to  be 
valid  unless  the  principal  chooses  to  hold 
them  invalid.  Such  dealings  are  not  void, 
but  only  voidable  at  the  option  of  the  prin- 
cipal." Barr  v.  Randall,  35  Kan.  126,  130. 
10  Pac.  515.  See,  also.  Bank  v.  Milling  Co., 
59  Kan.  654,  54  Pac.  681.  We  hold  that  the 
Judgment  is  good  against  this  objection. 

The  tlUrd  objection  made  to  the  Judgment 
is  that  It  had  become  dormant  by  plaintiff's 
permitting  five  years  to  elapse  without  suing, 
out  an  execution,  and  that  this  condition  had 
existed  for  more  than  a  year,  so  that  the 
Judgment  was  absolutely  barred  for  all  pur- 
poses. In  reply  to  this,  it  is  said  that  be- 
fore the  expiration  of  five  years  from  the 
date  of  the  judgment  the  representative 
powers  of  William  H.  Risk,  the  Judgment 
plaintiff,  having  ceased,  the  Judgment  had 
been  duly  revived  in  the  name  of  his  suc- 
cessor, Reuben  M.  Manley,  and  that  at  the 
time  the  pleadings  were  settled,  five  years 
had  not  elapsed  since  then.  This  presents 
the  question  wliether,  when  a  Judgment  is 
revived  by  reason  of  the  death  of  a  party  or 
the  cessation  of  his  powers,  such  revivor  af- 
fords a  new  starting  point,  and  makes  the 
Judgment  good  for  five  years  more  without 
further  revivor  or  execution.  Upon  the  one 
band,  it  is  argued  that  the  Judgment  bad 
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once  become  dormant  and  had  been  revived, 
and  that  It  could  not  become  dormant  again 
except  for  causes  accruing  wholly  after  such 
revivor;  on  the  other,  that  a  Judgment  does 
not  become  dormant  by  the  death  of  a  par- 
ty or  the  cessation  of  his  powers,  and  that 
the  substitution  of  a  new  party  In  lieu  of 
one  who  has  died  or  whose  powers  have 
ceased  is  not  a  revivor.  The  latter  view 
has  heretofore  been  urged  upon  the  court  In 
several  cases,  an  especially  elaborate  dis- 
cussion of  It  having  been  presented  in  the 
brief  of  plaintiff  in  .error  in  Johnson  ▼. 
Wynne,  64  Kan.  138,  which  was  reversed 
upon  considerations  foreign  to  this  matter. 
The  subject  of  the  dormancy  and  revivor 
of  Judgments  has  given  rise  to  much  dis- 
cussion and  disagreement  The  decisions  in 
this  state  have  departed  radically  from 
the  law  as  construed  elsewhere,  even  un- 
der similar  statutes.  Our  Code  provides  (sec- 
tion 425)  that,  on  the  death  of  a  party  to  an 
action,  it  may  be  revived  in  the  name  of  bis 
representative,  but  only  if  the  order  there- 
for is  made  within  a  year  (section  433);  that, 
if  a  Judgment  becomes  dormant,  it  may  be 
revived  in  the  same  manner  (section  440); 
that,  if  either  party  to  a  Judgment  dies,  his 
representative  may  be  made  a  party  to  It  in 
the  same  manner  as  Is  prescribed  for  reviv- 
ing actions  (section  439).  This  last  proceed- 
ing is  not  In  so  many  words  described  as  a 
revivor,  but  it  is  uniformly  so  designated  in 
the  decisions  both  in  this  state  and  else- 
where. A  more  significant  fact  Is  that  the 
statute  does  not  undertake  to  define  "dor- 
mancy," and  does  not  apply  the  term  to  the 
condition  arising  upon  the  death  of  a  party 
to  a  Judgment.  But  In  Kansas,  as  perhaps 
in  no  other  Jurisdiction,  such  condition  is 
constantly  spoken  of  as  "dormancy,"  and  a 
long  line  of  decisions  have  assimilated  this 
condition  to  that  of  a  Judgment  dormant  for 
want  of  the  timely  Issuance  of  execution,  un- 
til they  must  be  regarded  as  practically  Iden- 
tical. It  is  held  that  a  Judgment  dormant 
for  want  of  execution  must  be  revived.  If  at 
all,  within  the  year  (Angell  v.  Martin,  24 
Kan.  334),  and  that  this  Is  true  of  a  Judg- 
ment a  party  to  which  has  died  (Scroggs  v. 
Tutt,  23  Kan.  181);  that,  after  the  year  has 
passed  without  revivor,  neither  Judgment 
will  support  an  action  (Mawhinney  v.  Doane, 
40  Kan.  676,  17  Pac.  44;  Smalley  v.  Bowling, 
64  Kan.  818,  68  Pac.  630).  In  the  last-cited 
case  it  was  recognized  that  all  of  these  de- 
cisions, and  many  others  of  like  nature,  are 
at  variance  with  the  current  of  authority 
elsewhere,  but  the  majority  of  the  court  held 
that  it  was  too  late  to  attempt  to  conform  to 
the  practice  In  other  Jurisdictions.  The  an- 
alogy between  the  situation  arising  upon  the 
death  of  a  party  to  a  Judgment,  and  the  con- 
dition ordinarily  known  as  "dormancy"  must 
be  determined  in  the  light  of  the  construc- 
tion already  given  these  statutes  by  this 
court.  It  is  not  clear  whether  the  -word 
"dormant,"  as  applied  to  Judgments,  bad  or- 


iginally or  has  ordinarily  a  well-deflned  tech- 
nical meaning;  but  here  It  has,  by  repeated 
use,  been  given  a  definition  broad  enough  to 
cover  Judgments  that  have  not  wholly  lost 
their  vitality,  but  which  cannot  support  an 
execution  for  want  of  necessary  parties.  In 
Kothman  v.  Skaggs,  29  Kan.  5,  17,  It  was 
said  of  a  Judgment  after  the  death  of  the  de- 
fendant: "The  Judgment  then  ceased  to  be 
a  lien  against  any  living  person,  but  it  did 
not  become  a  nullity.  It  was  still  a  Judgment 
in'  a  limited  sense.  It  was  a  Judgment  In 
abeyance— a  dormant  Judgment"  In  Ash- 
more  V.  McDonnell  (Kan.)  16  Pac.  687,  the 
term  was  applied  to  a  Judgment  against  one 
afterwards  sentenced  to  the  penitentiary  for 
life,  and  therefore  civilly  dead.  It  was  said: 
"This  conviction  deprived  the  plaintiff  of  all 
civil  rights,  and,  before  an  execution  could 
be  issued  thereon,  this  Judgment  would  have 
to  be  revived.  This  not  having  been  done, 
the  execution  was  Issued  on  a  dormant  Judg- 
ment, and  was  of  no  validity."  This  lan- 
guage was  omitted  from  the  final  opinion  as 
officially  published  (39  Kan.  669),  bat  only 
in  view  of  new  facts  developed,  not  because 
the  statement  of  law  was  doubted.  It  was 
quoted  with  approval  in  Seeley  t.  Johnson, 
61  Kan.  337,  59  Pac.  631,  78  Am.  St  Rep. 
314,  where  it  was  also  said  (page  339,  61 
Kan.,  and  page  632,  59  Paa,  78  Am.  St  R^. 
314):  "Upon  the  death  of  the  plaintiff  in 
the  Judgment  It  became  dormant"  In  Ma- 
whinney V.  Doane,  40  Kan.  676,  680,  17  Pac. 
44,  48,  It  was  said:  "The  judgment  sued  on 
is  dormant  and  the  time  has  expired  with- 
in which  It  can  be  revived.  This  dormancy 
was  created  by  the  death  of  Sarah  F.  Maw- 
hinney." These  cases  sufficiently  Illustrate 
the  proposition  stated,  that  whatever  may 
be  the  rule  elsewhere  in  Kansas,  the  death 
of  a  party  renders  a  Judgment  dormant  with- 
in the  meaning  of  the  statute.  When  a  Judg- 
ment dormant  because  of  the  lapse  of  five 
years  without  an  execution  Is  revived,  it 
cannot  be  doubted  that  such  revivor  restores 
life  to  it,  and  makes  It  good  for  five  years, 
without  the  issuance  of  an  execution.  It  Is 
not  a  new  judgment  but  It  has  been  re- 
animated, restored  to  activity,  and  made  as 
effective  as  ever.  So,  if  a  party  to  such  a 
dormant  Judgment  should  die,  and  a  revivor 
be  had  in  the  name  of  bis  representative 
within  a  year  from  the  occurrence  of  the 
first  dormancy,  this  would  obviously  cure  the 
dormancy  occasioned  by  the  want  of  execu- 
tion, as  #ell  as  that  resulting  from  the  death. 
The  proceedings  in  the  two  cases  are  alike, 
and  the  orders  substantially  the  same.  And 
when  the  Judgment  is  dormant  only  because 
of  the  death  of  a  party,  the  order  of  revivor 
should  be  equally  effective.  We  think  this 
view  harmonizes  with  all  the  actual  decisions 
that  bave  heretofore  been  made  by  this 
court  and  with  the  language  used  in  support 
of  them,  except  in  part,  in  the  case  of  Hal- 
sey  V.  Van  Vliet  27  Kan.  474.  There  the 
only  question  before  the  court  was  whether. 
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nnder  the  facts  of  tbat  case,  the  Judgment 
Involved  was  a  Men  on  certain  real  estate, 
and  It  'was  decided  that  it  was  not.  The 
judgment  was  rendered  February  18,  1873. 
On  April  18,  1873,  the  defendant  conveyed 
the  land  In  question  to  a  third  party.  On 
April  28,  1873,  the  defendant  died,  and  on 
May  19,  1873,  an  administrator  was  appoint- 
ed. On  October  11,  1875,  by  the  consent  of 
the  administrator,  the  Judgment  was  revived. 
Since  the  Judgment  could  at  tbat  time  be  re- 
vived only  by  consent.  It  is  obvious,  nnder 
the  aathorlty  of  Schmucker  v.  Sibert,  18 
Kan.  104,  26  Am.  Rep.  765,  that  it  could  not 
be  made  a  Uen  on  the  land  without  the  con- 
sent of  the  owner.  The  consent  of  the  repre- 
sentative of  the  defendant,  who  had  parted 
with  the  title,  was  not  sufficient.  Mr.  Jus- 
tice Brewer,  In  discussing  the  effect  of  exe- 
cutions issued  after  the  death  of  a  party,  and 
before  revivor,  expressed  his  own  views  as 
follows:  "The  writer  believes  that,  so  far 
as  affects  the  question  of  keeping  alive  the 
Judgment,  those  executions  cannot  be  consid- 
ered nullities.  While  doubtful  whether  a  sale 
nnder  them  could  be  upheld,  even  when  col- 
laterally attacked,  and  conceding  that  such 
a  sale  would  be  voidable,  and  would  be  set 
aside  upon  a  motion  or  other  direct  proceed- 
ing, he  holds  that  this  result  follows  alone 
from  the  fact  that  there  is  no  party  defend- 
ant in  being  whose  property  can  be  seized. 
He  believes  that  the  principle  upon  which 
the  issue  of  an  execution  keeps  alive  a  Judg- 
ment Is  that  thereby  the  plaintiff  affirms  its 
validity,  and  that  this  principle  is  enforced 
whenever  the  plaintiff  comes  into  court  and 
causes  an  execution  to  be  Issued  and  placed 
in  the  hands  of  an  officer,  and  that  it  Is  im- 
material whether  the  defendant  then  has  any 
property  upon  which  the  process  may  be 
levied,  or  whether  by  the  death  of  the  de- 
fendant there  be  any  party  in  being  against 
whom  the  process  may  lawfully  run.  It  is 
in  either  case  equally  an  assertion  by  the 
plaintiff  that  the  Judgment  Is  unpaid,  and 
that  he  Is  Intending  at  some  time  and  in  some 
way  to  enforce  its  collection."  The  court 
held  this  reasoning  to  be  inapplicable,  for 
the  reason  that  the  executions  were  absolute 
nullities,  and  that,  "when  an  execution  is 
void,  the  causing  it  to  issue  cannot  be  re- 
garded a  proceeding  In  good  faith  to  collect 
the  Judgment"  A  valid  order  of  revivor,  on 
the  contrary.  Is  the  highest  form  of  an  af- 
firmance that  the  Judgment  is  unpaid,  sbice 
it  amounts  to  a  Judicial  determination  to 
that  effect  at  the  Instance  of  plaintiff,  and  on 
notice  to  defendant  We  hold  that  the  Judg- 
ment was  not  dormant  at  the  time  the  an- 
swer was  filed.  It  is  further  argued  that 
the  revivor  was  void  because  made  upon 
only  five  days'  notice.  The  statute  requires 
only  a  reasonable  notice  (Coal  Co.  v.  Carey, 
66  Kan.  639,  70  Pac.  589),  and  it  cannot  be 
said,  as  a  matter  of  law,  in  a  collateral  at- 
tack, that  this  notice  was  not  sufficient 
Two  other    demands    of    the    defendant 


against  the  corporation  were  disallowed  by 
the  trial  court  It  is  said  by  plaintiff  In  er- 
ror that  this  was  because  they  had  outlaw- 
ed between  the  time  of  the  filing  of  the  pe- 
tition and  the  filing  of  the  answer,  and  the 
question  is  argued  at  length,  whether,  for  the 
purposes  here  involved,  the  commencement 
of  this  action  should  be  deemed  to  stop  the 
running  of  the  statute  of  limitations  against 
these  claims.  It  is  at  least  doubtful  wheth- 
er plaintiff  was  in  a  situation  to  avail  him- 
self of  this  consideration.  However,  neither 
of  these  questions  need  be  determined.  It 
appears  that  the  claims  were  based  upon 
guaranties  made  by  the  corporation,  its  obli- 
gation being  secondary,  and  there  is  no  such 
showing  of  diligence  exercised  against  the 
principal  obligor  as  to  charge  It  absolutely. 
On  the  contrary,  the  negligence  shown  seems 
such  as  to  discharge  the  corporation  altogeth- 
er. The  ruling  of  the  trial  court  in  disre- 
garding these  claims  is  approved,  not  be- 
cause action  upon  them  against  the  corpora- 
tion was  barred,  but  because  it  Is  not  shown 
that  a  cause  of  action  upon  them  ever  ac- 
crued against  it. 

The  conclusions  here  reached  will  not  af- 
fect the  final  Judgment  In  this  particular 
case,  which  is  one  of  a  series  of  the  same 
character;  but  the  additional  deduction  to  be 
allowed  defendant  will  diminish  his  total  lia- 
bility, and  require  the  reversal  of  one  of  the 
Judgments  and  the  modification  of  another. 

ThlsJudgment  is  accordingly  affirmed.  All 
the  Justices  concurring. 


(fiS  Kan.  400) 
MANLEY  T.  park; 
(Supreme  Court  of  Kansas.     April  22,  1904.) 

ASSIONMKNT  OP  NOTE— ACTION  BT  ASSIONK&- 
CORPORATIONS— INSOLVENCY— LIABIL- 
ITY OF  STOCKHOLDERS. 

1.  One  who  holds  the  full  legal  title  to  a  prom- 
IsRory  note  by  assitnmient  may  maintain  an  ac- 
tion thereon  against  the  maker,  notwithstanding 
tbat  he  has  no  beneficial  iuterest  in  the  pro- 
ceeds; the  assignment  having  been  made  to 
enable  him  to  realize  on  the  claim  in  the  inter- 
est of  the  oriKinal  payee.  Overmling  Stewart 
V.  Price,  67  Pac.  553,  64  Kau.  191. 

2.  The  right  of  a  creditor  having  various 
claims  against  a  corporation  to  exact  payment 
from  a  stockholder  Is  not  such  a  single  and  indi- 
visible demand  tbat,  by  placing  one  such  claim 
in  judgment  against  the  stockholder,  he  is  pre- 
cluded from  proceeding  against  him  upon  the 
others. 

(SylUibus  by  the  Court.) 

Etrror  from  District  Court,  Atchison  Coun- 
ty; W.  T.  Bland,  Judge. 

Action  by  Anna  O.  Park  against  Reuben 
M.  Manley,  executor.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Modified. 

L.  F.  Bird,  for  plaintiff  In  error.  Jackson 
&  Jackson,  for  defendant  in  error. 

MASON,  J;  Richard  A.  Park,  who  is  suc- 
ceeded by  Anna  O.  Park,  held  a  debenture 
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bond  Issued  by  a  corporation  in  wlilcb  George 
Manley  owned  stock.  The  corporation  hav- 
ing suspended  business  for  more  than  a 
year,  and  Jlanley  having  died,  Parle  sued  the 
executor,  Reuben  M.  Manley,  as  a  stockhold- 
er, on  the  bond,  and  recovered  Judgment,  to 
review  vrhich  this  proceeding  is  brought 
All  the  questions  Just  decided  in  Manley  v. 
Mayer,  75  Pac.  550,  arise  in  this  case.  As 
to  them  nothing  further  need  be  said.  But 
two  additional  questions  are  also  now  pre- 
sented. The  first  relates  to  the  matter  of 
parties.  There  was  evidence  that,  while  the 
bond  referred  to  had  been  assigned  to  Park, 
he  had  no  beneficial  interest  therein;  the 
assignment  having  been  made  to  enable  him 
to  realize  on  the  claim  in  the  interest  of  the 
original  payee.  We  are  asked  to  hold,  upon 
the  authority  of  Stewart  v.  Price,  64  Kan. 
IM,  67  Pac.  553,  that  under  these  circum- 
stances he  was  not  the  real  party  in  inter- 
est, and  could  not  maintain  the  action.  That 
case  was  decided  by  a  divided  court,  three 
Justices  dissenting.  The  two  conflicting 
views  involved  were  there  fully  discussed, 
the  authorities  in  support  of  each  being  re- 
viewed. Xlicre  was  no  difference  of  opinion 
on  the  proposition  that  the  conclusion  reach- 
ed was  at  variance  with  the  weiglit  of  au- 
thority, and  in  conflict  with  earlier  Kansas 
decisions.  For  reasons  therein  stated,  we 
now  believe  that  the  law  should  then  have 
been  declared  in  accordance  with  the  mi- 
nority opinion,  and  that  it  is  better  to  make 
such  declaration  at  this  time,  than  to  con- 
firm that  case  as  an  authoritative  precedent. 
When  the  owner  of  a  note,  for  reasons  sat- 
isfactory to  himself,  assigns  it  to  another, 
thereby  vesting  in  him  the  full  legal  title, 
the  assignee  becomes,  so  far  as  the  debtor  is 
concerned,  the  real  party  In  Interest  The 
original  owner  is  still  the  person  to  be  finally 
benefited  by  the  litigation,  but  bis  legal  de- 
mand is  no  longer  against  the  maker  of  the 
note,  but  against  the  person  to  whom  be  has 
assigned  it  When  the  obligor  is  sued  by 
such  assignee  (no  claim  as  innocent  purchas- 
er being  involved),  he  can  make  any  defense 
be  could  have  made  against  the  assignor; 
he  is  fully  protected  against  another  action; 
and  in  no  way  is  it  a  matter  of  the  slightest 
concern  to  him  what  arrangement  between 
the  piaintiCF  and  the  original  creditor  occa- 
sioned the  assignment  This  being  true,  it 
would  be  a  sacrifice  of  substance  to  form  to 
permit  the  defendant  to  defeat  the  action  by 
showing  a  failure  of  consideration  for  the 
transfer,  or  that  the  plaintiff  was  bound  to 
account  to  bis  assignor  for  a  part  or  all  of 
the  proceeds.  We  hold  that  the  objection 
urged  to  the  Judgment  on  the  ground  that 
plaintiff  was  not  the  real  party  in  interest  is 
untenable. 

The  second  question  turns  upon  the  fact 
that  the  plaintiff  had  formerly  sued  defend- 
ant and  obtained  a  Judgment  against  him 
upon  a  similar  cause  of  action.  It  is  ar- 
gued tbat  the  creditor  of  a  corporation  has 


but  one  demand  against  a  stockholder  for  the 
payment  of  all  bis  claims  against  the  cor- 
poration, that  he  may  not  split  this  demand 
and  harass  the  stockholder  with  several 
suits,  and  that  when  he  has  once  obtained  a 
Judgment  for  any  amount  based  on  the 
stockholder's  individual  liability,  be  has  ex- 
hausted bis  remedy  against  bim.  The  prin- 
ciple is  well  settled  tbat  a  single  demand,  en- 
tire in  its  nature,  may  not  be  made  the  basis 
of  different  suits,  and,  if  Judgment  is  obtain- 
ed ux>on  one  part  of  it,  that  is  a  final  adjudi- 
cation of  the  whole  matter.  But  this  princi- 
ple cannot  apply  to  the  facts  of  the  present 
case.  It  is  true  that  there  is  a  sense  in  which 
the  action  is  brought  not  upon  the  note,  but 
on  the  statutory  liability.  This  is  illustrated 
by  the  application  of  the  three-year  statute 
of  limitations.  On  the  other  Iiand,  it  is  rec- 
ognized that  the  stockholder's  obligation  is 
contractual.  In  view  of  the  statute,  when- 
ever one  subscribes  to  stock  in  a  corporation 
be  thereby  assumes  a  liability  as  to  each  and 
every  obligation  of  that  body.  The  coriwra- 
tlon  might  be  sued  in  a  separate  action  up- 
on each  of  the  bonds  issued  by  it  Different 
issues  might  arise  in  each  suit  Upon  sev- 
eral Judgments  being  obtained  J>y  one  per- 
son upon  different  bonds,  he  might  upon 
failure  to  collect  by  the  ordinary  means, 
charge  a  stockholder,  by  sei>arate  motion  in 
each  case,  with  the  payment  of  each  and  all 
of  the  Judgments.  Each  bond  of  the  corpo- 
ration forms  a  good  cause  of  action  against 
It  Each  bond,  with  the  fact  of  the  stock- 
holder's ownership  of  stock,  forms  a  good 
cause  of  action  against  him  whenever  the 
business  of  the  corporation  has  been  sus- 
pended for  more  than  a  year.  The  liability 
of  the  stockholder  in  this  regard  Is  as  broad 
as  that  of  the  corporation.  The  Judgment 
complained  of  will  be  held  good  against  this 
objection. 

For  the  reasons  stated  in  Manley  t.  Mayer, 
the  judgment  in  this  case  is  excessive  and 
will  be  reduced  to  $1,083.97.  All  the  Jus- 
tices concurring. 

(68   Kan.  4K) 

CROSS  et  al.  T.  BENSON. 

(Supreme  Court  of  Kansas.    Feb.  6,  1004.) 

HOMESTEAD— EXEMPTIONS— DEIATH  OF  OWNER 
—  FAMILY  —  DESCENT  AND  DISTRIBUTION  — 
•WILL-ELECTION  BY  WIDOW— TRUST  DEED- 
CONSTRUCTION. 

1.  Tlie  constitutional  exemption  of  a  home- 
stead from  forced  sale  under  process  of  law 
may  survive  to  the  family  of  its  owner  after 
his  death. 

2.  If  a  husband  and  wife  occupy  a  tract  of 
land  belonging  to  him  as  a  homestead.  At  is 
the  family  of  the  owner,  witiiin  the  meaninic 
of  the  Constitution;  and  bis  death  does  not  de- 
prive her  of  f'e  right  to  continue  to  be  so 
designated,  in  order  to  maintain  the  homestead, 
to  whirh  she  takes  title,  and  which  she  con- 
tinues to  occupy,  free  from  forced  sale  under 
process  of  law  for  the  payment  of  his  debts. 

3.  The  purpose  of  the  statute  of  descents  and 
distributions  is  to  provide  for  the  transmission 
of  title  at  death  ia  cose  of  intestacy,  and  to 
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regulate  the  dirislon  of  estates  among  heirs; 
it  Is  not  primarily  ao  exemption  or  homestead 
law;  and,  thongb  it  may  enlarge  the  right  to 
an  exemption  of  real  estate  from  appropriation 
to  the  payment  of  debts,  it  cannot  restrict  the 
constitutional  guaranty. 

4.  Upon  the  death  of  her  husband,  a  wife 
may  elect  to  take  title  under  his  will  to  thoir 
homestead,  which  she  continues  to  occupy,  with- 
out subjecting  it  to  the  payment  of  his  debts. 

5.  The  use  of  merely  formal  phrnses  will  not 
make  a  devise  of  a  homestead  subject  to  the 

{>ayment  of  the  testator's  debts.  To  do  so,  the 
anguage  emidoyed  must  be  unequivocal  and 
hnperatiTe. 

6.  A  trust  deed  examined,  -  and  held  not  to  be 
testamentary  in  character. 

7.  A  minor  child,  who  resides  with  her  grand- 
parents under  such  circumstances  that  she  be- 
comes in  fact  dependent  upon  them,  aud  they 
become  morally  responsible  for  her  nurture,  be- 
comes a  member  of  their  family,  within  the 
meaning  of  the  homestead  provision  of  the  Con- 
stitution, without  formal  adoptiou;  and  this  is 
true  even  though  her  father,  who  is  divorced 
from  her  mother,  still  lives,  and  has  a  decree 
of  court  awarding  ber  custody  to  him. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  from  District  Court,  Lyon 
County;    Dennis  Madden,  Judge. 

Action  by  A.  W.  Benson,  receiver,  against 
Mary  Cross  and  others.  Judgment  for  plain- 
tifr,  and  defendants  bring  error.     Beversed. 

Kellogg  &  Madden  and  Lambert  &  Hug- 
gins,  for  plaintiffs  In  error.  Rossington, 
Smith  &  Histed  and  Graves  &  Hamer,  for 
defendant  in  error. 

BURCH,  J.  On  the  4th  day  of  September, 
1894,  H.  C.  Cross,  of  the  city  of  Emporia, 
died  testate,  leaving  as  his  heirs  at  lavr  his 
widow.  Sue  8.  Cross,  and  an  adult  son, 
Charles  S.  Cross.  At  the  time  of  bis  death 
be  was  the  owner  of  certain  contiguous  lots 
of  ground  within  the  limits  of  the  city,  which 
In  tbeir  entirety  were  less  than  one  acre  in 
extent,  and  which  were  occupied  as  a  resi- 
dence by  himself  and  wife.  Their  infant 
granddanghter,  Mary,  the  child  of  Charles  S. 
Gross,  lived  with  them.  Charles  S.  Cross 
had  been  divorced  from  Mary's  mother.  The 
decree  dissolving  their  marriage  awarded  the 
legal  custody  of  the  child  to  ber  father,  but, 
by  an  understanding  of  the  parties,  it  was 
arranged  that  Mary  should  make  ber  home 
with  her  grandparents.  Thenceforth  they  as- 
sumed the  care  and  the  responsibility  of  ber 
nurture,  and  she  was  treated  as  their  child. 
The  will  of  U.  C.  Cross  ezpresned  the  de- 
sire that  his  debts  and  funeral  expenses  be 
flrst  paid,  and  devised  the  homestead  to  his 
wife.  Upon  its  probate  the  widow  elected 
to  take  under  the  wllL  After  the  death  of 
her  husband,  Mrs.  Cross  and  Mary  continned 
to  reside  upon  the  homestead  property.  Mrs. 
Cross  continued  to  sustain  the  same  cherish- 
ing relation  toward  Mary  as  before,  and  ulti- 
mately adopted  her  by  formal  proceedings  in 
the  probate  court  Charles  8.  Cross  surviv- 
ed his  father  little  more  than  a  year.  Upon 
February  5,  1902,  Sue  S.  Cross  died,  leaving 
a  wiU,  which  was  afterward  properly  pro- 
bated, la  which  the  homestead  was  devised 


to  F.  0.  Newman,  as  executor,  to  be  sold, 
however,  and  the  proceeds  to  be  Invested  In 
interest-bearing  securities,  which,  with  the 
income  to  accrue  from  them,  were  to  be  the 
property  of  Mary.  On  the  day  following 
that  of  the  execution  of  the  will,  Mrs.  Cross 
executed  a  deed  purporting  to  convey  in  fee 
the  homestead,  with  full  covenants  of  war- 
ranty, to  F.  C.  Newman,  as  trustee,  for  the 
benefit  of  Mary;  reserving  to  herself,  how- 
ever, a  life  estate,  and  providing  that  after 
her  death  the  property  should  be  sold,  and 
the  proceeds  devoted  to  the  same  uses  as  the 
will  prescribed.  A  subsequent  codicil  to  the 
will  annulled  a  specific  bequest,  and  changed 
the  beneficiaries  of  the  residual  portion  of 
the  estate,  but  did  not  disturb  the  devise  of 
the  homestead,  upon  which  Mary  continued 
to  abide  alone. 

Creditors  of  the  estate  of  H.  O.  Cross  have 
secured  a  Jndgment  subjecting  this  property 
to  the  payment  of  their  claims,  and  the  ques- 
tion for  determination  is«  whether  that  Judg- 
ment is  authorized  by  our  Constitution  and 
laws.  In  support  of  the  Judgment,  the  fol- 
lowing claims  are  made: 

"(1)  The  constitutional  exemption  does  not 
survive  the  death  of  the  owner  of  the  home- 
stead. Any  extension  of  the  homestead  es- 
tate beyond  the  death  of  the  owner  must 
be  found,  if  at  all,  in  the  statute  of  descents 
and  distributions. 

"(2)  Under  the  statute  of  descents  and  dis- 
tributions, a  homestead  estate  does  not  sur- 
vive for  the  benefit' of  a  widow  and  child 
or  children  who  have  reached  the  age  of  ma- 
jority, there  being  no  minor  heirs. 

"(3)  After  the  death  of  the  homestead  own- 
er, who  dies  testate^  leaving  children  who 
have  attained  the  age  of  majority,  and  with- 
out minor  heirs,  his  widow  may  elect  to  take 
under  the  statute  of  descents  and  distribu- 
tions, or  under  the  will.  If  she  elects  to 
talce  under  the  will,  she  thereby  abrogates 
her  right  to  claim  any  homestead  exemption 
against  the  debts  of  ber  husband. 

"Applying  the  foregoing  propositions  of 
law  to  the  case  at  bar,  our  position  may  be 
summarized: 

"(a)  At  the  time  of  the  death  of  H.  C. 
Cross,  he  leaving  a  widow  and  one  son,  who 
bad  attained  the  years  of  majority,  the  home- 
stead character  of  the  property  ceased  and 
determined,  and  his  widow  and  son,  if  he 
had  died  Intestate,  would  have  been  entitled 
each  to  a  moiety  of  the  property  under  the 
statute  of  descents  and  distributions.  Inas- 
much as  the  only  living  adult  son  could  not 
claim  the  integrity  and  protection  of  the 
homestead,  neither  could  the  widow. 

"(b)  But  H.  C.  Cross  died  testate,  and,  in 
his  will,  devised  the  whole  of  the  property  In 
question  to  his  widow;  and,  she  electing  to 
take  thereunder,  it  follows  that  she  thereby 
took  the  same  subject  to  the  antemortem 
debts  of  her  husband,  the  payment  of  which 
was  expressly  directed  by  bis  will. 

"(4)  Assuming,  however,  but  merely   for 
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the  purpose  of  argument,  that  Sue  S.  Cross 
did  acquire  a  homestead  under  the  will,  ex- 
empt from  the  debts  of  her  husband,  such 
homestead,  affected  by  such  exemption,  could 
continue  only  during  her  life;  and  while  she 
might  sell  or  convey  the  property  In  her  life- 
time, free  from  the  obligations  of  her  bus- 
band,  she  could  not  devise  It,  nor  could  her 
belrs  inherit  It,  exempt  from  the  imyment  of 
her  husband's  debts. 

"(5)  The  trust  deed  to  P.  C.  Newman,  of 
March  2,  1901,  was  not  a  conveyance,  but 
amounted  merely  to  a  testamentary  disposi- 
tion of  her  property  in  accordance  with  the 
terms  of  the  will  already  made,  and  this  is 
made  conclusively  apparent  by  her  subse- 
quent change  in  the  disposition  of  her  prop- 
erty by  the  codicil  of  November  21st." 

The  principal  question  here  proposed  for 
determination  is  one  of  constitutional  inter- 
pretation. 

Out  of  the  womb  of  history  there  has  come 
to  us  an  institution,  linown  as  the  "family ." 
Its  establishment  has  been  believed  to  be 
by  the  ordinance  of  Divinity  itself.  "God 
setteth  the  solitary  in  families."  The  pagan 
Plato  understood  its  fundamental  Importance. 
"Whatever  is  most  excellent  in  the  state 
must  always  begin  at  the  fireside."  And 
when  the  modem  critical  method  of  inquiry 
made  It  the  subject  of  investigation,  and  the 
sciences  of  biology  and  anthropology  and 
sociology,  and  the  rest,  had  summed  up  and 
•compared  the  results  of  their  exhaustive  re- 
searches, they  concurred  la  proclaiming  that, 
Aside  from  Its  efficiency  as  an  economic  ar- 
rangement for  the  promotion  of  race  and  in- 
dividual progress,  the  moral  virtues  which 
constitute  the  bright,  consummate  flower  of 
our  humanity  all  had  their  origin,  received 
their  nurture,  and  attained  their  perfection 
within  and  through  the  family.  Therefore 
the  present  age,  with  Its  keener  insight  and 
Its  ampler  understanding,  regards  the  fam- 
ily with  an  enthusiasm  and  a  respect  more 
tender,  more  intense,  and  more  profound 
than  ever  before;  and  the  courts  will  abate 
none  of  their  Jealousy  to  see  that  laws  intend- 
ed for  Its  conservation  and  protection  are 
administered  in  a  spirit  as  beneficial  and  as- 
kind  as  the  language  of  the  instrument  will 
bear. 

A  consideration  of  the  origin  and  purpose 
of  the  homestead  right,  and  of  its  establish- 
ment In  the  Constitution  of  this  state,  will 
show  that  the  provisions  made  in  that  docu- 
ment were  Intended  to  be  complete,  and  that 
all  legislative  action  in  attaining  the  desired 
end  was  Intended  to  be  dispensed  with.  With 
a  higher  appreciation  of  the  function  and 
importance  of  the  family  came  more  liberal 
sentiments  toward  its  submerged  element, 
the  wife,  and  her  elevation,  through  an 
amelioration  of  the  law.  The  word  "family" 
has  Its  root  In  the  Oscan  word  "famul," 
which  signifies  a  slave.  Much  of  this  pri- 
mary meaning  was  applicable  to  the  status 
of  married  women  at  the  common  law  with 


reference  to  property.  Marriage  amounted 
to  a  spoliation  of  the  woman,  and  an  investi- 
ture of  the  man  with  property  in  her  per- 
sonalty, and  the  possession  and  enjoyment 
of  her  realty,  and  her  individuality  of  man- 
agement and  control  of  whatever  was  hers  at 
marriage  was  completely  merged  in  that  of 
her  husband.  Under  the  same  common  law 
the  creditor  could  seize  and  appropriate  to 
the  satisfaction  of  his  debt  the  goods  and  the 
estates  of  his  debtor,  without  distinction  as 
to  whether  they  were  held  by  virtue  of  his 
marital  right,  or  •  by  other  methods  of  ac- 
quisition and  ownership.  As  a  result,  wives 
found  themselves  stripped  of  their  posses- 
sions by  the  folly  or  misconduct  of  spend- 
thrift husbands,  reduced  to  penury  without 
any  fault  of  their  own,  and  rendered  power- 
less to  retrieve  their  fortunes  by  the  Inca- 
pacity which  the  law  Imposed.  To  eradicate 
these  evils,  hoary  with  the  sanction  of  cen- 
turies, two  remedial  measures  were  propos- 
ed—the married  woman's  separate  estate,  and 
the  homestead  right;  the  one  seeking  to  re- 
store to  women  their  just  share  in  the  man- 
agement and  control  of  their  own  property, 
and  the  other  seeking  to  guard  against  the 
sufferings  of  women  and  children,  who, 
through  ill  conduct  or  misadventure,  were  de- 
prived of  support,  by  segregating  a  modicum 
of  property  for  undisturbed  occupation  as  a 
home,  entirely  exempt  from  the  ordinary  in- 
cidents of  ownership— the  right  of  free  alien- 
ation by  the  owner,  and  the  liability  to 
seizure  and  sale  for  his  debts.  Article  15  of 
the  Constitution  contains  provisions  upon 
both  these  subjects.  But  the  saving  of  a 
home  to  the  family,  free  from  alienation  with- 
out joint  consent,  and  beyond  the  reach  of 
process  of  the  law,  was  of  overshadowing  im- 
portance. Therefore,  while  section  6  directs 
the  Legislature  to  provide  for  the  protection 
of  the  rights  of  women  in  acquiring  and  pos- 
sessing property,  real,  personal,  and  mixed, 
separate  and  apart  from  their  husbands,  sec- 
tion 9  Itself  creates,  limits,  and  defines  the 
homestead  right  The  difference  in  treat- 
ment of  the  two  subjects  Is  strikingly  shown 
by  bringing  the  sections  of  the  Constitution 
relating  to  them  in  juxtaposition: 

"Sec.  6.  The  Legislature  shall  provide  for 
the  protection  of  the  rights  of  women,  In  ac- 
quiring and  possessing  property,  real,  per- 
sonal and  mixed,  separate  and  apart  from 
the  husband;  and  shall  also  provide  for  their 
equal  rights  In  the  possession  of  their  chil- 
dren." 

"Sec.  9.  A  homestead  to  the  extent  of  one 
hundred  and  sixty  acres  of  farming  land,  or 
of  one  acre  within  the  limits  of  an  incorpo- 
rated town  or  city,  occupied  as  a  resldencji 
hy  the  family  of  the  owner,  together  with  all 
the  improvements  on  the  same,  shall  be  ex- 
empted from  forced  sale  under  any  process 
of  law,  and  shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when 
that  relation  exists;  but  no  property  shall  be 
exempt  from  sale  for  taxes,  or  for  the  pay- 
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ment  of  obligations  contracted  for  the  pur- 
chase of  said  premises,  or  for  the  erection  of 
Improvements  thereon:  provided,  the  provl- 
Blons  of  this  section  shall  not  apply  to  any 
process  of  law  obtained  by  virtue  of  a  lien 
^ven  by  the  consent  of  both  husband  and 
wife." 

Sections  6,  »,  art  15,  State  Const 

Upon  the  matter  of  homestead  not  only  Is 
legislative  aid  dispensed  with,  but  legisla- 
tive Interference  is  foreclosed.  Without  any 
statute  upon  the  subject,  no  forced  sale  of 
any  homestead  occupied  In  the  manner  pre- 
scribed could  be  lawful,  and  no  conditions 
may  be  imposed  by  statute  upon  the  enjoy- 
ment ot  the  right.  Since  this  is  true,  it  is 
not  apparent  why  the  framers  of  the  Consti- 
tution, with  ail  their  admirable  solicitude 
for  the  poverty  and  pftln  of  the  innocent  vic- 
tims of  weakness  and  folly  and  unpropitions 
fate,  should  forget  the  desolation  and  disas- 
ter which  follow  in  the  wake  of  death;  why 
a  wife  and  children  should  be  so  zealously 
screened  so  long  as  a  husband  anti  father 
lives  to  beat  up  the  stream  of  the  world's  un- 
kindness  with  them,  but  that  a  widow  and 
orphans  should  be  left  to  the  whim  and  ca- 
price of  Inconstant  legislation.  Indeed,  It 
would  seem  to  be  something  of  an  imputation 
to  assert  that  the  constitutional  convention 
stopped  short  in  its  labors,  and  left  the  most 
delicate  and  the  most  urgent  portion  of  its 
work  unguarded  to  the  Legislature.  The 
language  of  the  Constitution  Itself  forbids 
such  an  Interpretation.  By  its  terms  the 
area  and  appurtenances  of  the  homestead  are 
expressly  limited;  the  beneficiary  of  the  right 
is  expressly  limited;  the  manner  of  its  en- 
joyment is  expressly  limited;  the  method  of 
transferring  the  estate  in  the  land  it  covers 
is  expressly  limited;  the  charges  wlilch  may 
be  made  against  it  are  expressly  limited,  and 
the  character  of  process  upon  which  dt  may 
be  sold  is  expressly  limited;  but  the  time 
during  which  occupation  by  the  family  of  the 
owner  shall  be  a  barrier  to  its  appropriation 
for  the  payment  of  debts  is  not  limited. 
There  is  no  time  appointed  beyond  which  it 
shall  not  endure. 

To  satisfy  the  creditors  who  press  tills  suit, 
It  is  necessary  to  ingraft  upon  the  words  of 
the  Constitution,  "shall  be  exempted  from 
forced  sale  under  any  process  of  law,"  the 
alien  phrase,  "during  the  lifetime  of  the  own- 
er whose  family  occupies  it."  The  Constitu- 
tion itself  forbears  to  express  any  such  lim- 
itation. Such  an  interpretatloa  can  scarcely 
be  made  In  a  document  which  enumerates  its 
own  exceptions  and  prescribes  its  own  limita- 
tions, and  much  less  should  it  be  undertaken 
when  the  result  would  be  to  abridge  the 
scope  and  curtail  the  benignant  power  of  a 
remedial  charter. 

Whenever,  therefore,  a  homestead  Is  once 
established,  it  will  endure  as  long  as  the  enu- 
merated elements  essential  to  its  existence 
continue  to  co-ordinate.  The  homestead  may 
be  voluntarily  abandoned  by  those  entitled  to 
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its  privileges.  It  may  be  conveyed  away,  and 
the  family  itself  may  be  dissolved,  until  there 
is  no  one  left  to/invoke  the  constitutional  pro- 
tection, as  in  Ellinger  v.  Thomas,  64  Kan. 
180,  67  Pac.  529;  but,  so  long  as  family  occu- 
pation as  a  residence  persists,  no  creditor 
may  obtrude  upon  the  sanctity  of  the  home- 
stead demesne. 

Applying  these  propositions  to  the  case  at 
bar,  and,  for  the  purpose  of  the  application, 
excluding  Mary  Cross  from  the  family  of  her 
grandfather,  It  may  be  observed  that,  before 
the  death  of  H.  C.  Cross,  his  wife.  Sue  S. 
Cross,  constituted  his  family.  That  he  had 
an  adult  son  living  apart  from  him  in  no  way 
disparaged  that  fact  She  was  "the  family 
of  the  owner"  of  the  lots.  Because  she  was 
his  family,  and  occupied  the  lots  as  a  resi- 
dence, it  was  exempt  from  the  payment  of 
his  debts.  When  her  husband  died,  the  con- 
ditions in  respect  of  which  the  Constitution 
gave  her  a  home  were  not  improved.  The 
gaunt  gray  wolf  of  debt,  that  had  been  skulk- 
ing in  the  shadows  of  her  habitation  and 
crouching  at  its  door,  could  ravage  still.  She 
continued,  as  before,  to  be  the  constituent 
element  of  the  family  of  H.  C.  Cross;  she 
continued  in  the  rightful  occupation  of  the 
homestead  as  her  residence;  and  it  would 
turn  Into  mockery  the  constitutional  provi- 
sion preimred  against  the  days  of  her  ad- 
versity to  say  that  her  husband's  creditors 
might  enter  as  soon  as  his  hearse  had  left 
the  door. 

It  is  said,  however,  that,  in  the  light  of  the 
statute  of  descents  and  distributions,  the 
homestead  must  be  regarded  as  ceasing  at  the 
death  of  H.  C.  Cross.  The  statute  of  de- 
scents and  distributions  can  shed  no  light 
upon  the  subject.  The  Constitution  creates 
the  homestead.  This  court  is  the  final  inter- 
preter of  that  Instrument,  and  no  legislative 
misconception  of  its  scope,  if  any  such  should 
become  manifest,  can  be  permitted  to  dimin- 
ish the  field  of  Its  operation.  However,  the 
purpose  of  the  statute  of  descents  and  distri- 
butions must  be  taken  to  be  what  its  name 
Imports— a  statute  providing  for  the  trans- 
mission of  title  at  death  in  cases  of  Intestacy, 
and  regulating  the  division  of  estates  among 
heirs.  It  is  not  an  exemption  or  homestead 
law.  Upon  the  death  of  the  owner,  the  title 
to  his  land  must  vest  anew,  or  escheat  to  the 
state.  If  there  be  no  will,  the  law  alone  ac- 
complishes the  transfer,  and  names  the  per- 
sons who  take.  With  this  devolution  of  title 
the  Constitution  has  nothing  to  do.  Property 
-descending  to  heirs  must  be  distributed,  to  be 
properly  enjoyed.  With  this  distribution  the 
Constitution  has  nothing  to  do.  These  are 
matters  left  by  the  Constitution  to  the  Legis- 
lature. But  homestead  interests  are  disturb- 
ed by  them  no  more  than  the  division  of  the 
title  and  the  division  of  the  land  necessarily 
require,  and  the  rights  of  creditors  are  en- 
larged no  further  than  these  'circumstances 
necessarily  compel.  Neither  descent  n»)r  dis- 
tribution can  make  subject  to  execution  for 
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payment  of  debts  any  portion  of  the  home- 
stead inherited  and  occupied  by  a  person  who 
Is  not  by  death  or  by  subsequent  circumstan- 
ces talten  from  the  category  of  the  family  of 
the  owner.  If  In  tliis  case  there  had  been  no 
will,  upon  the  death  of  H.  0.  Cross  the  title 
to  the  homestead  would  have  descended  to 
.Sue  S.  Cross,  the  widow,  and  the  adult  son, 
Charles  S.  Cross.  It  may  be  granted,  for  the 
purpose  of  the  illustration,  that,  because  the 
latter  was  of  mature  age,  partition  could 
have  been  compelled.  But,  because  Sue  S. 
Cross  was  the  beneficiary  of  a  homestead 
right  in  the  property,  her  share  upon  a  divi- 
sion would  have  retained  its  homestead  char- 
acter so  long  as  she  chose  to  observe  the  re- 
quirements making  it  such.  The  primary 
function  of  the  statute  of  descents  and  distri- 
butions, therefore,  Is  the  transfer  of  title  and 
the  partition  of  the  estate  among  its  inherit- 
ors; and,  while  It  may  enlarge  the  privilege 
of  freedom  from  appropriation  to  the  pay- 
ment of  debts.  It  cannot  restrict  the  constitu- 
tional guaranty.  If  it  be  said  that  this,  con- 
struction of  the  Constitution  is  not  in  har- 
mony with  those  provisions  of  the  statute  of 
descents  and  distributions  which  seem  to  per- 
mit no  homestead  privilege  to  a  widow  when 
adult  children  also  survive  the  owner's  death, 
it  can  only  be  replied  that  the  Constitution  is 
the  paramount  law,  and  its  mandates  must 
be  obeyed. 

It  is  further  claimed  that  the  taking  of 
title  under  the  will  of  a  homestead  owner 
necessarily  abrogates  the  homestead  right, 
because  a  person  must  devise  his  lands  "sub- 
ject nevertheless  to  the  rights  of  creditors." 
Section  7937,  Gen.  St.  1901.  This  proposi- 
tion ignores  the  persistence  of  the  exemption 
from  forced  sale,  independent  of  changes  in 
the  title,  already  illustrated  in  the  case  of 
descent.  In  this  case  Sue  S.  Cross  occupied 
the  lots  in  question  as  a  residence,  and  as 
the  family  of  the  owner,  H.  C.  Cross.  By 
the  will  of  the  owner  the  title  was  devised 
to  her,  and  she  elected  to  take  under  the 
will.  But  there  was  no  hiatus  in  her  occu- 
pation of  the  premises  as  a  residence  and  as 
the  family  of  H.  C.  Cross.  The  homestead 
privilege  was  no  more  disturbed  than  it 
would  have  been,  had  H.  C.  Cross  deeded  the 
lots  to  his  wife  in  his  lifetime,  and  while 
she  was  occupying  them  as  a  homestead. 
She  continued  in  the  enjoyment  of  precisely 
the  same  right  to  immunity  from  the  loss 
of  her  hearthstone  at  the  suit  of  her  hus- 
band's creditors  as  before  his  death.  And 
since  the  lots  in  question  were  continually 
impressed  with  the  homestead  Interest*  of 
Sue  S.  Cross  in  the  lifetime  of  her  husband, 
at  the  date  of  his  death,  and  during  the  fol- 
lowing years,  until  her  own  demise,  cred- 
itors enjoyed  no  rights  to  which  such  lots 
were  subject,  or  to  which  the  making  of  a 
will  of  them  was  subject. 

It  is  asserted  that  siuce  Sue  S.  Cross  elect- 
ed to  take  the  property  in  question  under  the 
terms  of  a  will,  in  which  a  request  that  the 


testator's  debts  and  funeral  expenses  be  first 
paid  was  expressed,  she  held  it  subject  to 
the  payment  of  such  charges.  In  England 
the  validity  of  the  rule  that  a  general  dlrec- 
t]<m  for  the  payment  of  debts  creates  a 
charge  upon  real  estate  Is  now  doubted. 
"Such,  then.  Is  the  long  line  of  eases  in 
which  it  has  been  held  that  a  general  direc- 
tion by  a  testator  that  bis  debts  shall  be 
paid  charges  them  upon  his  real  estate. 
Though  certainly  In  some  of  the  wills  there 
were  expressions  which  might  be  fairly  con- 
sidered to  sustain  the  construction  independ- 
ently of  any  such  doctrine,  it  seems  to  be 
generally  admitted  that  the  courts  have  al- 
lowed their  anxiety  to  prevent  morfil  injus- 
tice by  the  exclusion  of  creditors,  'and  that 
men  should  not  sin  In  their  graves,'  to  carry 
them  beyond  the  limits  prescribed  by  estab- 
lished general  principles  of  construction." 
Jarman  on  Wilis,  S  1397.  In  Bigelow  on 
Wills,  317,  it  Is  said:  "Indeed,  as  a  new 
questloh,  there  would  be  ground  for  question 
whethei*  a  direction  to  pay  debts  and  lega- 
cies should  be  deemed  a  charge  upon  land 
devised."  In  the  matter  of  City  of  Roch- 
ester, 110  N.  Y.  159,-17  N.  E.  740,  it  is  said: 
"Payment  of  debts  will  not  be  charged  upon 
a  devise  of  real  estate  without  clear  evidence 
of  such  an  intent  In  the  will.  The  intention 
may  not  be  presumed  merely  from  the  use  of 
formal  words,  or  the  presence  of  commonly 
employed  phrases."  Other  American  cases 
are  to  the  same  effect.  Starke  v.  Wilson,  65 
Ala.  576;  Oooch's  Ex'r  v.  Coocb's  Adin'r,  5 
Houst.  540;  Matter  of  Bingham,  127  N.  T. 
206,  27  N.  E.  1055;  Matter  of  Powers,  124 
N.  Y.  361,  26  N.  E.  940.  Much  more  Imper- 
ative and  unequivocal  must  be  the  language 
of  a  will  which  would  subject  to  the  pay- 
ment of  debts  that  property  toward  which 
the  eye  of  the  creditor  need  never  be  turned. 

Finally  it  is  said  that  even  though  Sue  S. 
Cross  might  have  the  right  to  enjoy  the 
property  in  question  free  from  her  husband's 
debts  during  her  lifetime,  and  might  have 
the  right  to  convey  it  dislncumbered  of  such 
obligations,  yet  the  Newman  trust  deed  was 
insuUlcient  for  such  purpose,  because  it  was 
testamentary  in  character.  A  policy  to  be 
followed  In  the  construction  of  doubtful  in- 
strumeuta  of  the  character  under  considera- 
tion was  adopted  in  Love  v.  Blauw,  61  Kan. 
490,  59  Pac.  1059,  48  L.  R.  A.  257,  78  Am. 
St  Hep.  334,  and  applied  In  Durand  v.  Hlg- 
gins  (Kan.)  72  Pac.  507.  It  will  not  now  be 
departed  from.  The  codicil  to  the  will,  exe- 
cuted after  the  relations  of  the  parties  to 
the  deed  had  become  fixed,  could  not  alter 
their  Tights. 

The  constitutional  question  discussed  above 
Is  a  new  one.  Because  of  the  diversity  of 
their  provisions,  and  the  contrariety  of  view 
of  the  courts  construing  them,  little  assist- 
ance has  been  derived  from  the  Con.stitu- 
tious  and  laws  of  other  states.  No  previous 
decision  of  this  court  has  been  made  with  the 
interpretation  of  the  Constitution  here  adopt- 
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ed  In  mlud.  Many  expressions  of  opinion  to 
be  found  in  earlier  cases  point  tbe  way. 
Some  affirmations  by  way  of  argument  and 
illustration  appear  to  be  opposed  to  the  view 
here  talien.  But  upon  A  careful  discrimina- 
tion of  the  precise  points  determined,  It  will 
appear  that  no  former  decision  need  now  be 
overturned.  The  case  of  Battey  v.  Barker, 
62  Kan.  517,  64  Pac.  79,  56  L.  R.  A.  33,  Is 
most  in  conflict  The  doctrine  there  applied 
is  the  strict  one  upon  which  Ellinger  ▼. 
Thomas,  (H  Kan.  180,  67  Pac.  529,  Is  based. 
In  the  hitter  case  It  was  held  that  a  sole 
adult  remnant  could  not  himself  constitute 
his  own  family,  so  as  to  preserve  land  ex- 
empt from  tbe  payment  of  his  own  debts. 
Thus,  it  might  be  argued  that,  after  the 
death  of  H.  C.  Cross,  Sue  S.  Cross  could  not 
herself  be  her  own  family,  as  against  the 
claims  of  her  creditors.  If,  however,  this  be 
admitted,  a  single  individual,  Sue  S.  Cross, 
was  sufficient  to  constitute  the  family  of  U. 
C.  Cross,  and,  because  of  her  sole  existence, 
the  precincts  of  her  home  were  Inviolable  by 
his  creditors.  H.  C.  Cross  and  Sue  S.  Cross 
alone  exhibited  the  clear  distinction  of  the 
Constitution  between  an  owner,  whose  prop- 
erty is  liable  for  his  debts,  and  his  family, 
who  would  be  tmhoused  If  the  liability  were 
enforced;  and  his  death  could  not  deprive 
her  of  the  right  to  continue  to  be  designated 
the  family  of  ^.  C.  Cross,  as  against  the 
claims  of  those  same  creditors. 

In  order  that  the  ground  of  this  decision 
might  not  be  misunderstood,  tbe  relation  of 
Mary  Cross  to  this  homestead  has  been  ex- 
cluded from  consideration.  If,  however,  a 
plurality  of  persons  were  required  to  form 
the  family  of  H.  C.  Cross,  the  condition  was 
fulfilled.  Even  though  her  father  was  alive, 
and  held  a  court  decree  for  her  custody,  by 
tbe  conduct  of  the  parties  Mary  Cross  be- 
came a  member  of  the  family  of  H.  C.  Cross, 
within  the  meaning  of  the  homestead  provi- 
sion of  the  Constitution.  Formal  adoption 
was  not  necessary.  The  fact  of  her  actual 
dependence  upon  her  grandparents,  and  their 
consequent  moral  responsibility  for  her  nur- 
ture, was  sufficient.  "It  is  also  well  settled 
that  it  is  not  necessary  that  the  relation  of 
husband  and  wife,  nor  that  of  parent  and 
child,  should  exist,  in  order  to  constitute  a 
family.  Bradley  v.  Kodelsperger,  3  S.  C. 
226;  Garaty  v.  Du  Bose,  6  S.  C.  403;  Moore 
V.  Parker,  13  S.  C.  480;  Rollings  v.  Evans, 
23  S.  C.  316.  •  •  •  Nor  do  we  think  that 
it  is  necessary  that  there  should  be  any  legal 
obligation  on  the  part  of  one  claiming  to  be 
the  head  of  a  family  to  support  tbe  mem- 
ber^ thereof,  but  a  moral  duty,  arising  from 
ties  of  blood,  or  possibly  other  similar  rela- 
tions, will  be  sufficient.  As  is  said  in  7  Am. 
&.  Eng.  Encycl.  L.  804,  note  2,  'the  test  of  a 
legal  duty  has  been  rarely  applied,  and  im- 
questionably '  a  moral  duty  to  support  the 
members  of  a  family  is  sufficient  to  consti- 
tute one  its  head.'  Citing  Thomp.  on  Homest. 
i  45.    Accordingly  we  find  that  it  has  been 


held  in  Arnold  v.  Waltz,  53  Iowa,  70C  [6  N. 
W.  40],  36  Am.  Rep.  248,  that  an  unmarried 
woman,  keeping  house,  and  there  bringing 
up  two  children  of  her  deceased  sister,  is 
the  head  of  a  family,  though  she  has  taken 
no  steps  to  adopt  said  children  under  the 
statute  of  that  state;  in  Wade  v.  Jones,  20 
Mo.  75  161  Am.  Dec.  5S4],  that  a  brother  liv- 
ing with  his  widowed  sister  and  her  four 
small  children  and  providing  for  them  is  the 
bead  of  a  family;  in  Bailey  v.  Cumings,  lU 
Nat.  Bank.  Reg.  382,  that  a  bachelor  who 
supports  a  widowed  sister,  who  keeps  house 
for  him,  may  be  the  head  of  a  family.  We 
are  Inclined  to  agree  with  what  Is  said  by 
Anderson,  J.,  in  Calhoun  v.  Williams,  32 
Grat.  18,  34  Am.  Rep.  759:  'The  whole  the- 
ory and  policy  of  the  homestead  [law]  is 
founded  upon  the  principle  that  there  is  a 
natural  and  moral  obligation  on  tbe  head  of 
a  family  to  provide  for  the  support  of  his 
wife  and  children,  and  other  persons  de- 
pendent on  him,  towards  whom  he  stands  al- 
most In  loco  parentis,  which  is,  if  not  para- 
mount, equal,  to  bis  obligation  to  pay  his 
debts.  •  •  •  The  family  may  consist  of 
a  wife  and  children,  or  of  other  persons  who 
may  stand  in  a  state  of  dependence  in  the 
family  relation,  or  it  may  consist  of  persons 
standing  in  either  of  these  relations,  wheth- 
er the  father  or  mother,  or  a  brother  or  a 
sister,  or  other  relation,  is  tlie  head;  but 
tbey  must  be  persons  who  are  dependent  in 
some  measure  on  the  head  for  support,  and 
who  have  an  interest  in  his  holding  his 
property,  and  would  be  prejudiced  by  its 
seizure  and  sale  under  execution  or  other 
process,  and  who  would  be  benefited  by  its 
exemption."  Moyer  v.  Drpmmond,  32  S.  C. 
165,  168  no  S.  E.  952,  7  L.  R.  A.  747,  17 
Am.  St.  Rep.  S30].  While  there  was  no  1  gal 
obligation  on  the  part  of  this  widow  to  sup- 
port the  minor  children  of  her  husband,  yet 
we  think  that,  inasmuch  as  she  undertook 
to  keep  them  together,  and  to  care  for  and 
support  them,  as  the  evidence  shows  she  did, 
they  all  remained  members  of  the  testator's 
family,  and,  under  the  laws  of  this  state, 
were  entitled  to  a  homestead,  as  the  head  of 
a  family.    See  Capek  v.  Kroplk,  129  III.  509, 

21  N.  E.  836,  where  it  was  hel4  that,  on  the 
death  of  his  wife,  a  widower,  together  with 
bis  minor  stepchildren,  was  entitled  to  a 
homestead  in  an  entire  lot  of  land  which  he 
bad  held  in  common  with  his  wife.  More- 
over, when  Mrs.  Holloway  took  the  minor 
children  under  her  care  and  custody,  she 
stood  in  the  relation  of  a  parent  to  them, 
and  took  upon  herself  that  obligation.  She 
then  was  under  a  moral  obligation  to  sup- 
port and  maintabi  these  children,  and  the  au- 
thorities hold  that  such  a  moral  obligation 
is  sufficient  to  entitle  her  to  have  a  home- 
stead set  apart  for  the  benefit  of  herself  and 
the  minor  children."  Holloway  v.  Holloway, 
86  Ga.  570,  578.  12  S.  E.  043,  11  L.  R.  A.  518. 

22  Am.  St.  Rep.  484. 

From  all  this  it  follows  that  tbe  judg- 
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ment  of  the  district  court  must  be  reversed, 
with  dlreetlon  to  that  tribunal  to  enter  judg- 
ment upon  the  agreed  facts  In  favor  of  the 
defendants,  and  It  Is  so  ordered.  All  the 
Justices  concurring. 


(141  Cal.   692) 

CUTTING  FRUIT  PACKING  CO.  v.  CAN- 
TY.   (S.  F.  2,8.52.) 

(Supreme  Court  of  California.    Jan.  19,  1804.) 

SALE  —  BREACH   OF  CONTRACT  —  DAMAGES  — 
PliEADING— COUNTERCLAIM— APPEAL 
—DATE  OF  JUDOMENT.    . 

1.  A  complaint  alleging  the  execution  of  a 
contract  for  the  sale  of  a  certain  amount  of 
goods  at  an  agreed  price,  the  breach  thereof  by 
the  vendor  by  failure  to  deliver  part  of  the 
goods,  and  damnges  sustained  by  the  purchaser 
because  compelled  to  purchase  the  goods  at  a 
higher  price,  was  a  sutUcient  statement  of  a 
-cause  of  action. 

2.  Objeetious  as  to  the-manner  of  stating  the 
facts  iu  the  complaint,  and  not  to  the  omission 
of  any  material  fact,  are  waived  when  not  tak- 
en by  special  demurrer. 

3.  .4.ny  variance  between  the  terms  of  a  con- 
tract sued  on  as  alleged  in  the  complaint  and  as 
contained  in  a  copy  attached  thereto  is  only 
an  ambiguity,  which  is  removed  by  the  finding 
that  the  contract  the  parties  entered  into  is  as 
set  forth  in  the  copy. 

4.  That  a  court  failed  to  make  a  finding  of 
fact  as  to  a  counterclaim  which  It  partially  al- 
lowed, presents  no  ground  for  reversal  on  ap- 
peal by  the  defendant. 

5.  Under  Civ.  Code,  §  3287,  iu  an  action  for 
breach  of  contract,  the  court  properly  allowed 
interest  from  the  filing  of  the  complaint  on  the 
amount  of  damages  found. 

On  Petition  for  Rehearing. 

6.  Where  a  clerk  neglected  to  enter  judgment 
for  nearly  two  years  after  its  rendition,  he 
shoidd  then  have  entered  the  judgment  as  of 
the  time  of  its  rendition  for  the  amount  due  at 
the  commencement  of  the  action,  with  interest 
to  the  date  of  the  entry. 

Department  2.  Appeal  from  Superior 
Court,  City  and  Coun^  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  the  Cutting  Fruit  Packing  Com- 
pany against  D.  J.  Canty.  From  a  judgment 
in  favor  of  plaintiff,  defendant  appeals. 
Amended  and  atUrmed. 

Stanton  L.  Carter,  for  appellant  Olney 
&  Olney,  for  respondent 

PER  CURIAM.  The  plaintiff  and  the  de- 
'endant  entered  into  a  contract  in  writing 
May  26,  1897,  by  which  the  defendant  sold 
to  the  plaintiff  400  tons  of  peaches  at  $30 
per  ton,  to  be  delivered  at  railroad  station 
In  San  Francisco  during  the  season  of  1897, 
for  which  payment  was  to  be  made  by  the 
plaintiff  weekly  and  on  acceptance  of  the 
peaches.  After  the  contract  had  been  enters 
ed  into,  the  market  value  of  peaches  rose 
from  $30  per  ton  to  $42  per  ton,  and  the  de- 
fendant, after  delivering  129%  tons  of  the 
peaches,  refused  and  failed  to  deliver  any 
more.  The  plaintiff  thereupon,  after  demand 
upon  the  defendant  for  their  delivery,  pur- 

f  2.  See  Pleading,  vol.  H,  Cent.  Dig.  i  1362. 


chased  tlie  remaining  270%  tons,  for  which 
it  was  obliged  to  pay  $42  per  ton.  It  seeks 
by  this  action  to  recover  from  the  defendant, 
as  damages  for  the  breach  of  his  contract, 
the  difference  between  the  contract  price  of 
the  peaches  and  the  amount  it  was  compel 
led  to  pay  for  those  which  the  defendant 
refused  to  deliver,  viz.,  $3,246.  The  cause 
was  tried  without  a  Jury,  and  upon  flndtaigs 
of  fact  Iu  accordance  with  the  claim  of  the 
plaintiff  judgment  was  rendered  in  its  favor. 
The  defendant  has  appealed  directly  from 
the  Judgment  upon  the  judement  roll  wltb- 
cut  any  bill  of  exceptions. 

1.  The  complaint  alleges  the  execution  of 
the  contract  between  the  plaintiff  and  the  de- 
fendant, setting  forth  a  copy  of  the  same; 
the  breach  of  the  contract  by  the  defendant 
in  its  refusal  to  deliver  a  portion  of  the 
peaches;  the  damage  sustained  therefrom 
by  the  plaintiff,  together  with  the  manner  In 
which  such  damage  was  caused,  viz.,  by  be- 
ing compelled  to  pay  more  than  the  price  at 
which  the  defendant  had  agreed  to  furnish 
the  peaches.  This  was  a  sufficient  statement 
of  a  cause  of  action,  and  If  the  facts  thus  al- 
leged were  admitted  by  the  defendant  op 
sustained  at  the  trial,  the  plaintiff  was  enti- 
tled to  judgment  The  objections  to  the  com- 
plaint urged  by  the  appellant  relate  to  the 
manner  in  which  the  facts  are  stated,  and 
not  to  an  entire  absence  of  any  material  fact 
These  objections  should  have  been  present- 
ed to  the  superior  court  by  a  special  demnr- 
rer,  but  as  such  demurrer  was  not  interpos- 
ed, they  must  be  deemed  to  have  been  waiv- 
ed. Any  variance  between  the  tnms  of  the 
contract  as  alleged  In  the  complaint  and  as 
contahied'  in  the  copy  attached  thereto  was 
only  an  ambiguity  or  uncertainty,  which  la 
removed  by  the  finding  of  the  court  that  the 
copy  as  set  forth  In  the  complaint  Is  the  con- 
tract Into  which  the  parties  entered.  De- 
fective allegations  In  the  complaint  are  cured 
by  a  verdict,  and  all  Intendments  will  be 
made  In  support  of  the  judgment  thereon. 
San  Francisco  v.  Pennie,  93  Cal.  465,  29  Pac 
66;  Kimball  v.  Richardson,  111  Cal.  386,  43 
Pac.  1111;  Hughes  v.  Alsip,  112  Cal.  587,  44 
Pac,  1027.  The  facts  found  by  the  court  are 
sufficient  to  sustain  the  judgment  and  are 
within  the  issues  presented  by  the  complaint 
If  the  defendant  had  any  objection  to  the  ev- 
idence offered  in  support  of  the  allegations  of 
the  complaint  either  on  the  ground  of  vari- 
ance or  that  the  facts  sought  to  be  establish- 
ed were  not  pleaded  with  sufficient  definlte- 
ness,  it  was  incumbent  upon  him  to  make 
such  objection  at  the  trial.  In  the  absence 
of  any  bill  of  exceptions  It  must  be  assumed 
that  the  evidence  presented  In  support  bf 
these  findings  was  competent  to  establish 
the  facts  alleged,  and  was  received  without 
any  objection,  and  was  sufficient  to  sustain 
each  of  the  facts  found. 

2.- In  bis  answer  the  defendant  admits  the 
delivery  by  him  of  129%  tons  of  peaches,  and 
alleges  that  there  is  still  unpaid  therefor,  and 
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due  to  him  from  the  plaintiff,  $20.06.  He  al- 
so sets  np  a  counterclaim  against  the  plain- 
tiff for  ?392.80  for  peaches  sold  and  delivered 
by  him  to  the  plaintiff.  The  conrt  finds  that 
the  plaintiff  paid  the  defendant  for  the  129^ 
tons  of  peaches  delivered  by  him,  and  It  also 
finds  that  "the  defendant  la  entitled  by  "way 
of  offset  to  the  claim  of  plaintiff  to  the  sum 
of  $371.84  for  other  peaches  sold  and  deliv- 
ered by  the  defendant  to  the  plaintiff,  and 
being  the  peaches  referred  to  in  the  coun- 
terclaim set  up  by  the  defendant."  Judg- 
ment is  thereupon  directed  in  favor  of  the 
plaintiff  for  the  difference  between  $371.84, 
the  amount  of  defendant's  counterclaim,  and 
$3,240,  the  amount  of  damage  sustained  by 
the  plaintiff.  It  Is  contended  by  the  appel- 
lant that  by  reason  of  the  failure  of  the  court 
to  make  a  finding  of  fact  upon  the  issue  pre- 
sented by  the  counterclaim,  the  judgment 
must  l)e  reversed.  It  is  a  sufficient  answer 
to  this  contention  to  say  that  the  record  does 
not  show  that  the  defendant  offered  any  evi- 
dence in  support  of  his  counterclaim,  and 
that,  as  a  failure  of  the  court  to  make  a  find- 
ing thereon  would  not  Justify  a  reversal 
(Wlnslow  V.  Gobi^ansen,  88  Oal.  450,  26  Pac. 
504;  Rogers  v.  Duff,  97  Oal.  66,  31  Pac.  836; 
F.  A.  Hihn  Co.  v.  Fleckner,  106  Cal.  95,  39 
Pac.  214),  Its  finding  in  his  favor  for  a  less 
amount  than  claimed  must  be  held  to  be  all 
that  the  evidence  offered  in  support  of  his 
claim  would  Justify.  Moreover,  this  finding 
is  a  decision  upon  the  issue  In  favor  of  the 
appellant,  and  It  is  a  general  rule  that  courts 
will  not  listen  to  a  party  who  seeks  the  re- 
versal of  a  Judgment  In  his  own  favor,  un- 
less he  can  make  It  appear  that  the  Judgment 
should  have  been  for  a  greater  amount  or  a 
wider  scope.  Error  is  not  to  be  presumed, 
and,  if  the  appellant  would  contend  that  the 
court  should  have  found  for  his  counterclaim- 
a  greater  amount,  it  was  incumbent  upon 
him  to  cause  the  record  to  show  that  such 
finding  was  required  by  the  evidence. 

3.  The  court  filed  Its  findings  of  fact  and 
conclusions  of  law  January  27,  1899,  in  which 
Judgment  was  ordered  In  favor  of  the  plain- 
tiff for  $2,874.16,  with  Interest  thereon  from 
the  date  of  filing  the  complaint,  viz.,  Febru- 
ary 24,  1898.  The  clerk  did  not  enter  the 
Judgment,  however,  until  January  12,  1901, 
at  which  time  he  entered  a  Judgment  in  favor 
of  the  plaintiff  for  $3,454.26,  that  sum  being 
the  amount  of  the  damages  found  by  the 
court,  together  with  Interest  thereon  at  7 
per  cent  per  annum  from  the  date  of  the  de- 
cision until  the  date  at  which  the  Judgment 
•was  entered  of  record.  The  court  properly 
allowed  the  plaintiff  interest  upon  the 
amount  of  damage  sustained  by  defendant 
from  the  date  of  filing  the  complaint  (Civ. 
Code,  {  3287;  Pacific  Mut.  Ins.  Co.  v.  Fisher, 
106  Cal.  224,  39  Pac.  758;  Lane  v.  Turner, 
114  Cal.  396,  46  Pac.  290);  and  the  action  of 
the  clerk  in  adding  the  Interest  from  the  date 
of  the  decision  to  the  entry  of  the  Judgment 
was  correct  (Code  Civ.  Proc.  {  1033;   Golden 


Gate  Mill  Co.  v.  Machine  Works,  82  Cal.  184, 
23  Pac.  45;  Barnhart  v.  Edwards,  128  Cal. 
575,  61  Pac.  176). 

4.  In  the  Judgment  as  recorded  the  clerk 
has  written  at  Its  head,  "January  27th,  A.  D. 
1899,"  the  date  at  which  the  decision  was 
filed,  and  which,  upon  the  face  of  the  Judg- 
ment, appears  to  be  its  date;  and  it  Is  urged 
by  the  appellant  that.  Inasmuch  as  the  Judg- 
ment directs  that  plaintiff  shall  recover  from 
the  defendant  the  sum  of  $3,454.26,  with  in- 
terest thereon  at  the  rate  of  7  per  cent,  per 
annum  "from  the  date  hereof  till  paid,"  the 
plaintiff  will  recover  a  greater  amount  of 
Interest  than  he  Is  entitled  to  receive.  It 
clearly  appears  from  an  examination  of  the 
Judgment  roll  that  the  clerk  computed  the 
interest  up  to  the  date  of  the  entry  of  the 
Judgment,  and  that  by  the  insertion  of  the. 
words  "from  the  date  hereof  till  paid"  be 
Intended  to  refer  to  the  date  of  such  entry. 
The  prefatory  date,  "January  27th,  A.  D. 
1899,"  is  no  part  of  the  Judgment,  but  was 
evidently  intended  only  as  a  connecting  link 
between  the  decision  and  the  entry  of  the 
Judgment  The  date  of  the  Judgment  is  the 
date  of  its  entry.  These  words,  however, 
create  an  ambiguity  on  the  face  of  the  Judg- 
ment which  the  appellant  Is  entitled  to  have 
removed.  The  superior  conrt  Is  therefore  di- 
rected to  cause  the  aforesaid  prefat<»y  date, 
"January  27th,  A.  D.  1899,"  to  be  expunged 
from  the  face  of  the  Judgment  In  all  other 
respects  the  Judgment  Is  affirmed.  As  the 
correction  herein  directed  would  have  been 
made  by  the  superior  court  upon  a  mere  sng- 
gestion  therefor,  the  costs  of  the  appeal  must 
be  borne  by  the  appellant 

On  Rehearing. 
(February  18,  1904.) 
PER  CURIAM.  A  rehearing  of  this  cause 
Is  denied,  but  it  is  necessary  to  ifaodify  the 
order  of  the  department  remanding  the  cause 
with  directions  in  relation  to  the  amendment 
of  the  Judgment  as  entered  by  the  clerk. 
The  facts  stated  In  the  department  opinion 
show  that  the  clerk  neglected  to  enter  the 
Judgment  for  nearly  two  years  after  its  ren- 
dition, and  then  Included  interest  from  the 
filing  of  the  complaint  Oil  the  date  of  entry 
(less  about  $15,  which,  we  suppose,  was  ow- 
ing to  a  mistake  in  the  calculation).  The 
result  of  this  action  on  the  part  of  the  clerk 
la  to  charge  the  defendant  with  compound  in- 
terest on  the  amount  due,  when  he  was  lia- 
ble for  simple  Interest  only.  This  may  be 
shown  by  the  following  example:  A  Judg- 
ment is  rendered  to-day  for  $1,000.  It  is  the 
duty  of  the  clerk  to  enter  It  immediately. 
If  he  does  so,  it  will,  at  the  end  of  five  years 
from  the  date  of  rendition,  amount  with  in- 
terest at  7  per  cent  to  $1,350,  But  If  the 
clerk  neglects  for  two  years  to  enter  the 
Judgment  and  then  includes  the  interest  com- 
puted from  the  date  of  rendition  ($140),  there 
will  be  a  Judgment  for  $1,140,  which,  at  the 
end  of  three  years  from  that  date  (five  years 
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from  date  of  rendition),  -will  amount,  with  In- 
terest at  7  per  cent.,  to  $1,379.40,  or  $29.40 
more  than  the  true  amount  for  which  the  de- 
fendant is  liable.  The  neglect  of  the  clerk 
to  enter  the  Judgment  when  be  ought  to  en- 
ter it  cannot  be  permitted  to  have  this  Injuri- 
ous consequence,  which  can  only  be  correct- 
ed by  causing  the  Judgment  entry  to  bear  the 
date  It  ought  to  have  borne;  1.  e.,  the  day  of, 
or  the  day  after,  its  rendition,  bo  that  it  will 
draw  interest  from  that  date.  In  this  case 
the  proper  amount  of  the  Judgment  is  to  he 
ascertained  by  adding  to  the  sum  found  due 
at  the  date  of  the  commencement  of  the  ac- 
tion i$2,874.1(i)  interest  up  to  the  date  It 
should  have  been  entered  (January  27,  1899), 
which  amount  will  bear  Interest  from  that 
date. 

We  reaffirm  what  was  said  in  the  de- 
partment opinion  as  to  the  costs  of  the  ap- 
peal. The  superior  court  committed  no  error 
calling  for  a  reversal  or  modification  of  the 
Judgment.  The  only  error  found  In  the  pro- 
ceedings was  an  error  of  the  clerk.  There  is 
no  necessity  to  prosecute  an  appeal  to  this 
court  on  account  of  the  clerk's  mistakes,  un- 
less the  superior  court  refuses  on  proper  mo- 
tion to  correct  them,  in  which  case  the 
court's  action,  not  the  clerk's,  will  be  brought 
up  for  review. 

The  cause  is  remanded,  with  directions  to 
the  superior  court  to  cause  the  Judgment  to 
be  entered  nunc  pro  tune  as  of  January  27, 
1899,  for  the  amount  found  due  at  the  com- 
mencement of  the  action,  with  interest  to 
that  date.  As  so  amended,'  the  Judgment  is 
affirmed;  costs  of  appeal  to  be  paid  by  appel- 
lant. This  order  to  take  the  place  of  the  fle- 
partraent  order. 


(!«  Cal.  15) 

EAKLE  et  al.  v.  INGRAM.    (S.  P.  3,598.) 

(Supreme  Court  of  California.    Jan.  26,  1904.) 

TRUSTS  —  DISSOLUTION  — TKUSTEB  — COMPEN- 
SATION—FAILURE  TO  SET  UP  CLAIM 
—APPEAL  AND  ERROR. 

1.  Where  there  are  several  beneficiaries  of  a 
trust,  all  of  one  mind  and  none  under  disability, 
.1  decree  dissolving  the  trust  on  their  applica- 
tion is  proper. 

2.  A  trustee  without  interest  in  the  trust,  ex- 
<  ept  a  claim  for  services  on  contiuuauce  of  the 
trust,  has  no  stflnding  in  court  to  dispute  the 
iipplicntion  of  all  the  beneficiaries  for  a  dis- 
solution of  the  trust. 

3.  The  fact  that  a  trustee  without  interest  in 
the  trust,  except  a  claim  for  services,  was  not 
iiinde  an  allowance  by  the  court  on  decreeing  a 
dissolution  of  the  trust,  is  not  cause  for  re- 
versal, where  he  filed  no  answer  or  otherwise 
set  np  any  right  to  compensation. 

Commissioners*  Decision.  Department  1. 
Appeal  from  Superior  Court,  I^ke  County; 
R.  W.  Crump,  Judge. 

Action  by  Martha  A.  Eiiklp  and  others 
against  C.  L.  Ingram.  From  a  Judgment  for 
plaintiffs,  defendant  api)eal8.    Affirmed. 

Crawford  &  Crawford,  for  appellant. 
Thos.  B.  Bond  and  Chas.  W.  Haycock,  for 

respondents. 


SMITH,  C.  The  plaintiffs  arc  the  chlldreo 
and  sole  heirs  of  Mrs.  E.  A.  Hammaek,  who 
died  December  26,  1902,  intestate.  The  plain- 
tiff £jakle  is  the  grantee  and  party  of  the  sec- 
ond part,  and  the  plaintiff  Henry  Hammaek 
the  party  of  the  third  part,  in  a  deed  of  con- 
veyance executed  by  Mrs.  Hammaek,  as  par- 
ty of  the  first  part,  June  26,  1899,  conveyhig 
to  the  grantee,  "and  to  her  successors,  in 
trust."  the  land  described  in  the  complaint 
"to  have  and  to  hold,"  the  same,  etc.,  "and 
to  pay  the  rents,  issues,  and  profits  thereof  to 
the  said  party  of  the  first  part  during  her  nat- 
ural life,  and  after  the  decease  of  the  said 
party  of  the  first  part  to  pay  the  rents,  issues, 
and  profits  thereof  to  the  said  party  of  the 
third  part  during  his  natural  life."  The  deed 
also  contains  a  clause  authorizing  the  parties 
of  the  second  and  third  parts  to  sell  the  prem- 
ises upon  certain  contingencies  specified,  but 
this  is  omitted  from  our  statement  as  im- 
material. The  defendant  is  a  trustee  appoint- 
ed by  the  court,  January  27,  1903,  upon  the 
resignation  of  Mrs.  Eakle.  The  suit  was 
brought  for  the  dissolution  of  the  trust  and 
the  discharge  of  the  trustee.  A  general  de- 
murrer to  the  complaint  was  interposed  and 
overruled,  and  Judgment  entered  for  the 
plaintiff.  The  defendant  appeals  from  the 
Judgment. 

The  Judgment,  we  think.  Is  right  The 
plaintiffs  are  the  only  persons  beneficially  in- 
terested in  the  property  (Civ.  Code,  §  866; 
Morffew  v.  R.  R.  Co.,  107  Cal.  595,  40  Pac. 
810;  1  Perry  on  Trusts,  §  320;  Young  v.  Brad- 
ley, 101  U.  S.  787,  25  L.  Ed.  1(M4);  and  In 
such  cases  the  rule  is  as  stated  by  Mr.  Dn- 
derhill:  "If  there  is  only  one  beneficiary,  or 
if  there  are  several  and  they  are  all  of  one 
mind,  and  he  or  they  are  not  under  any  dis- 
ability, the  specific  performance  of  the  trust 
may  be  arrested,  and  the  trust  modified  or  ex- 
tinguished." Underbill  on  Trusts  &  Trus- 
tees, pp.  370-375,  13,  and  cases  cited.  See, 
also,  2  Perry  on  Trusts,  §  920;  1  Perry  on 
Trusts,  I  104;  Civ.  Code,  §§  2252,  2258;  Lew- 
In  on  Trusts,  684,  685;  Hill  on  Trustees,  278; 
Tiffany  &  Bullard  Law  of  Trusts  &  Trus- 
tees, 815,  816.  The  court  lielow  was  there- 
fore empowered  to  decree  a  dissolution  of 
the  trust,  and  a  release  of  the  trust  property 
by  the  trustees,  which  is  the  effect  of  the  Judg- 
ment. There  are,  indeed,  cases  (as  is  said  in 
the  note  to  the  place  first  cited)  where, 
though  "all  the  beneficiaries  consent,  (yet) 
the  court  may  for  good  equitable  reasons  re- 
fuse to  discharge  a  trust"— as,  for  example, 
in  the  ca.se  of  "infants,  lunatics,  and  married 
persons  restrained  from  anticipation"  (Un- 
derbill on  Uses  of  Trusts,  supra)— and  per- 
haps in  the  cases  provided  for  in  Civ.  Code,  { 
867,  and  others.  But  the  case  here  is  not 
of  a  kind  to  come  within  any  exception  to 
the  rule.  Here  the  plaintiffs  are  of  age,  and 
no  reason  appears  why  they  should  not  be 
permitted  to  exercise  the  right  of  disposing 
of  their  property.  Nor  has  the  defendant  any 
standing  in  court  to  dispute  their  application. 
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He  was  a  mere  bare  trustee,  without  Interest, 
except  that  he  might  but  for  the  decree  have 
become  entitled  to  compensation  for  serv- 
ices as  trustee;  but  this  furnishes  no  reason 
for  the  continuance  of  the  trust  Slater  ▼. 
Hnrlbert,  146  Mass.  314,  15  N.  E.  790.  Nor, 
as  he  has  failed  to  answer  or  otherwise  set 
up  any  right  to  compensation  for  the  brief 
period  in  which  he  was  trustee,  can  he  com- 
plain that  no  compensation  was  allowed  him 
by  the  Judgment.  ' 

It  may  be  added  that.  In  addition  to  the 
facts  stated  In  the  opinion,  others  are  alleged 
which,  It  Is  claimed,  show  that  the  execution 
of  the  trust  as  designed  has  become  imprac- 
ticable, and  that  Its  continuance  would  re- 
sult. If  not  In  the  total  loss  of  the  trust  prop- 
erty, at  least  In-the  nnnecessary  sacrifice  of  a 
great  part  of  its  value.  But,  nnder  the  view 
we  have  taken  of  the  case.  It  will  be  unnec- 
essary to  consider  the  effect  of  these  allega- 
tions. 

We  advise  'that  the  judgment  be  affirmed. 

We  concur:    HATNE3S,  G;   GRA.Y,  0. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  Is  affirmed:  SHAW, 
J,;  ANGELLOTTI,  J.;   VAN  DYKE,  J. 


(142  Cat.  43) 

MURPHY  V.  HOPCROFT.    (S.  F.  3.457.)* 

(Supreme  Court  of  California.    Jan.  29,  1904.) 

TRtrSTS— ENFORCEMENT— TRANSFER  OF  TITLE 
—DECREE— CONVEYANCE— ACTION  FOR  RENT 
—LANDLORD  AND  TENANT— RELATION. 

1.  Where  the  relation  of  landlord  and  tenant 
did  not  exist  between  the  plaintiff,  who  was  the 
beneficiary  under  a  trust  deed,  and  defendant's 
intestate,  who  held  the  land  under  a  lease  from 
the  trustee  for  a  certain  period,  during  which  a 
suit  was  pending  between  plaintiff  and  the 
trustee  to  enforce  the  trust,  which  the  latter 
repudiated,  plaintiff,  after  obtainiug  title,  could 
not  recover  rent  eo  nomine  for  such  period  from 
intestate's  estate. 

2.  Where  a  decree  in  an  action  to  enforce  a 
trust  required  the  trustee  to  convey  the  prop- 
erty to  plaintiff,  the  decree  did  not  affect  a 
transfer  of  the  title,  which  was  not  transferred 
until  the  delivery  of  the  deed  in  execution  of  the 
decree. 

Department  2.  Appeal  from  Superior 
Court,  San  Benito  County;  M.  T.  Pooling, 
Judge. 

Action  by  Henry  B.  Murphy  against 
Charles  Hopcroft,  as  administrator  of  the  es- 
tate of  Peter  Brereton,  deceased.  From  a 
Judgment  in  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A.  H.  Jarman,  for  appellant  Brlggs  & 
Hudner,  for  respondent 

HEXSHAW,  J.  A  general  demurrer  to  the 
<romplalnt  was  sustained,  and  from  the  judg- 
ment which  followed  plaintiff  appeala  The 
action  Is  for  rent  eo  nomine,  and  the  com- 
plaint discloses  the  following  facts:    Bernard 

*Rebearlng  denied  February  sj,  tMi. 


Murphy,  under  a  deed  of  trust,  was  the 
trustee  of  the  estate  of  John  Murphy.  The 
beneficiaries  under  the  trust  were  the  sons 
of  John  Murphy,  one  Of  whom  Is  the  plain- 
tiff herein.  In  July,  1806,  Bernard  Murphy 
held,  and  for  a  long  time  prior  thereto  had 
held,  the  legal  title  of  the  land  for  the  use 
of  which  rent  is  here  sought  Bernard  Mur- 
phy acquired  the  title  by  a  deed  absolute  to 
him  Individually.  It  Is  not  averred  that 
there  was  anything  of  record  to  show  that 
Bernard  Murphy  was  not  in  fact  the  absolute 
owner  of  the  property.  At  the  date  mention- 
ed he  leased,  the  land  by  written  lease  to 
Peter  Brereton,  defendant's  intestate,  for  a 
period  of  five  years  at  a  certain  yearly  rent- 
al. In  August,  1887,  plaintiff,  then  a  minor, 
commenced  his  action  in  the  superior  court 
of  Santa  Clara  county  against  Bernard  Mur- 
phy, praying  a  decree  that  the  property  was 
held  by  Bernard  Murphy  as  trustee  of  the 
estate  of  plaintiff's  deceased  father;  praying 
further  that  Bernard  Murphy  be  compelled 
to  execute  a  deed  conveying  the  legal  title 
to  plaintiff,  and  to  the  administratrix  of  the 
estate  of  plalntUTs  deceased  brother,  bene- 
ficiaries of  the  asserted  trust.  As  an  out- 
come of  this  litigation,  upon  December  6, 
1888,  it  was  decreed  that  Bernard  Murphy 
was  estopped  from  denying  that  he  was  the 
trustee  of  the  property  In  question.  The  de- 
cree provided  further  that  Bernard  Murphy 
be  removed.  Ills  office  as  trustee  be  vacated, 
and  the  trust  be  terminated.  It  was  declar- 
ed that  the  property  was  trust  property,  and 
belonged  to  the  trust  estate  of  John  Murphy, 
deceased,  and  Bernard  Murphy  was  directed 
to  execute  and  deliver  within  30  days  a  good 
and  sufficient  deed  conveying  the  property, 
an  undivided  one-half  to  Isabel  Hanna, 
guardian  of  plaintiff  herein,  the  other  moiety 
to  Isabel  Hanna  as  administratrix  of  the 
estate  of  the  deceased  brother.  In  1899,  six 
months  after,  the  decree  was  amended  so  as 
to  direct  conveyance  to  be  made  one-half  to 
plaintiff  directly.  An  accounting  was  also 
had  In  the  action,  and  judgment  entered 
against  Bernard  Murphy  for  $108.82.  From 
this  decree  Bernard  -  Murphy  appealed,  anfl 
in  July,  1001,  his  appeal  was  dismissed,  and 
the  decree  became  final.  Thereafter,  under 
compulsion  of  the  court  rendering  judgment 
by  a  deed  dated  October  9,  1900,  Bernard 
Murphy  conveyed  the  property  as  directed. 
The  property  was  farming  land.  Peter  Brere- 
ton was  in  possession  of,  it  under  lease 
from  Bernard  Murphy  at  the  time  of  the 
commencement  of  the  action,  and  retained 
possession  until  his  death  in  April,  1901,  ac- 
knowledging Bernard  Miirphy  as  his  land- 
lord, and  holding  adversely  to  plaintiff's 
claim  of  title,  as  evidenced  by  his  refusal  to 
pay  him  rent  Plaintiff  succeeded  to  the  in- 
terest of  his  deceased  brother,  and  brings 
this  action  against  the  administrator  of  the 
estate  of  Peter  Brereton  for  rents  under  the 
lease  so  made  by  I'eter  Murphy  to  Brereton 
Cor   the   years   1808,    1889,   1900,   being   the 
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years  during  which  the  status  of  the  prop- 
erty was  in  litigation  between  this  plaintiff 
and  Bernard  Murphy,  trustee.  The  trial 
court  sustained  the  demurrer  upon  the  ground 
that  tlie  relation  of  Ihudlord  and  tenant  did 
not  exist  between  plaintiff  and  Peter  Brere- 
ton,  that  the  rents  followed  the  legal  title, 
and  that  this  title  did  not  vest  in  plaintiff 
until  after  the  time  for  which  a  recovery  of 
rent  is  here  sought 

In  this  ruling  we  tliink  the  court  was  cor- 
rect This  is  not  an  action  for  mesne  profits, 
but  is  admittedly  an  action  for  rent  eo 
nomine  under  the  terms  of  the  lease  executed 
by  Bernard  Murphy  with  Peter  Brereton. 
Rents  as  such  cannot  be  recovered  by  one 
who  has  not  succeeded  to  the  legal  title  of 
the  lessor,  or  between  whom  and  the  lessee 
the  conventional  relation  of  landlord  and  ten- 
ant does  not  exist  Where  such  a  relation 
does  not  exist,  or  where  the  possession  is 
adverse  or  tortuous,  the  action  by  the  owner 
of  the  land  must  be  for  the  mesne  profit 
O'Conner  v.  Corbltt  3  Cal.  370;  Ramirez  v. 
Murray,  5  Cal.  222,  Emerson  v.  Weeks,  5S 
Cal.  430;  Warnock  v.  Harlow,  90  Cal.  298, 
31  Pac.  166,  31  Am.  St  Rep.  209. 

It  is  .to  be  noted  that  the  complaint  char- 
ges that  the  ranch  was  conveyed  to  Bernard 
Murphy  as  an  individual  by  deed  from  one 
Michael  Tynan,  and  not  to  him  as  trustee 
of  the  estate,  or  as  trustee  of  the  estate  of 
the  minors.  It  will  be  observed,  moreover, 
that  Bernard  Murphy  asserted  that  the  fee 
was  conveyed  to  him  untrammeled  by  any 
trust;  that  he  took  the  title  in  repudiation 
of  the  trust;  and  that  litigation  became  nec- 
essary to  establish,  and  the  litigation  result- 
ed in  establishing,  a  resulting  trust  It  thus 
appears  that  Bernard  Murphy  took  and  held, 
and  claimed  the  right  to  hold,  the  full  legal 
title  to  the  property,  and  the  decree  of  the 
court  which  established  the  resulting  trust 
declared  in  terms  that  the  land  belonged  of 
right  to  the  property  of  the  trust  estate  cre- 
ated by  William  Murphy.  The  decree  fur- 
ther provided  that  the  trustee  should  make 
conveyance  to  plaintiff  and  his  brother,  as 
directed  by  the  court  Section  3367  of  the 
CBvil  Code  specifies  the  modes  of  giving  spe- 
cific relief.  Subdivision  2  is  "by  compelling 
a  party  himself  to  do  that  which  ought  to  be 
done."  This  was  the  method  adopted  here 
by  the  court,  and  is  in  accord  with  the 
fundamental  rule  of  equity  that  its  decrees 
operate  upon  the  person,  and  not  upon  th'e 
thing.  This  decree,  therefore,  did  not  change 
the  legal  title.  It  merely  declared  to  whom 
in  equity  it  ought  to  go.  Pomeroy's  Equity 
Jurisprudence,  §§  134,  135,  170,  1317.  A  con- 
veyance executed  under  a  decree  operates  by 
force  of  the  conveyance,  and  not  of  the  de- 
cree. The  decree  does  not  alter  the  legal  po- 
sition of  the  parties  until  consummated  by  a 
conveyance.  Tardy  v.  Morgan,  3  Mcl.ean, 
358,  P'ed.  Gas.  No.  13,752;  Pre  wilt  v.  Ash- 
ford,  90  Ala.  204,  7  South.  831;  Mummy  v. 
Johnston,  10  Ky.  220;    WalUa  v.  Wilson,  3:1 


Miss.  357;  Morris  v.  White,  06  N.  C.  91,  2 
S.  E.  254;  Proctor  v.  Ferebee,  36  N.  C.  143, 
36  Am.  Dec.  34.  Plaintiff  then  obtained  the 
legal  title  by  virtue  of  the  deed  which  ulti- 
mately Bernard  Murpby  made,  but  that  deed 
was  not  executed  in  time  to  cover  the  rent 
for  any  of  the  years  here  sued  upon.  After 
the  execution  of  the  deed,  it  appears  that 
Brereton's  representative  attorned  to  the 
plaintiff,  and  this  later  rental  is  not  in  con- 
troversy. 

It  thus  appearing  that  at  the  time  when 
this  claim  for  rent  arose  plaintiff  bad  not 
succeeded  to  the  legal  title  of  Bernard  Mur- 
phy, that  the  conventional  relation  of  land- 
lord and  tenant  did  not  exist  between  plain- 
tiff and  Peter  Brereton,  but  that,  to  the  con- 
trary, Peter  Brereton  was-  holding  under 
Bernard  Murphy,  and  in  hostility  to  the  claim 
of  title  asserted  by  plaintiff,  it  follows  that 
the  demurrer  was  properly  sustained,  and  the 
Judgment  appealed  from  is  therefore  afl^rmed. 

We  concur:   BEATTY,  0.  J.;  LORIGAN.J. 


(la  Cal.  i-) 
PRICE  V.  OLCOVICH.    (S.  F.  2,869.) 
(Supreme  Court  of  California.    Jan.  29,  1904.) 

DECEDENT'S     ESTATES— INTEREST— VOLDN- 
TARY  PAYMENT— RIGHT  TO  RECOV- 
ER—ADMINISTRATORS. 
1.  Where  deccdeiit  niid  defendant  Vere  joint- 
ly interested  in  a  number  of  separate  and  inde- 
peudent   ventures  in   pursuance   of  a   writtea 
agreement,  and  on  settlement  and  final  dirisiou 
of  the  profits  decedent  paid  interest  on  a  por- 
tion of  the  amount  advanced  by  defendant  to 
the  firm,  and  expressed  his  gratilication  that  de- 
fendant had  not  required  interest  on  the  whole 
amount,  decedent's  administrator  wns  not  enti- 
tled to  recover  the  amount  so  voluntarily  paid, 
in  the  absence  of  fraud,  concealment,  or  mis- 
take. 

Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco: 
George  H.  Bain's,  Judge. 

Action  by  Merton  S.  Price,  administrator  of 
the  estate  of  C.  Hinsberg,  deceased,  against 
Herman  Olcovich.  From  a  judgment  for  de- 
fendant and  an  order  denying  a  motion  for 
new  trial,  plaintiff  appeals.    Affirmed. 

W.  H.  Barrows,  for  appellant  Charles  P. 
Eells,  for  respondent 

McFARLAND,  J.  It  Is  averred  in  the  com- 
plaint that  about  March,  1802,  the  defendant 
and  plaintiff's  intestate,  C.  Hinsberg,  entered 
into  a  copartnership  in  the  importing  busi- 
ness in  Sun  I'^'uncisco,  which  continued  un- 
til about  the  moutli  of  August,  18iJ8,  when  it 
was  dissolved  by  mutual  cousent;  and  that 
by  the  terms  of  the  copartnership  the  net 
profits  were  lo  be  divided  between  the  par- 
ties as  stated  in  the  complaint.  It  is  further 
averred  that  during  said  time  many  ship- 
ments of  merchandise  were  made  by  the 
firm,  and  the  profits  divided  between  the 
partners;  but  that  during  the  last  two  years 
other   Bhipmeuta  were  made,   the   busiAes* 
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connected  with  them  completed,  and  the  pro- 
ceeds received  by  defendant,  and  that  the 
p^oflts  thereof  were  not  divided  among  the 
partners,  but  are  held  by  defendant.  It  Is 
averred  that  Hinsberg's  share  of  these  last 
shipments  is  $1,431.75,  for  which  sum  plain- 
tiff prayed  Judgment  against  defendant.  In 
his  answer  defendant  denies  any  general 
partnership,  but  avers  that  between  the  dates 
named  Hlnsberg  and  defendant  were  Jointly 
interested  in  a  number  of  separate  and  in- 
dependent ventures  in  the  business  of  ship- 
ments of  goods,  in  pursuance  of  a  certain 
written  agreement  set  forth  in  the  answer; 
and  he  avers  that  all  of  the  business  was 
settled  and  the  profits  divided  before  the 
death  of  Hinsberg;  and  that  the  latter,  be- 
fore his  death,  received  his  share  of  the  prof- 
Its  of  said  ventures.  The  trial  court  found 
in  accordance  with  the  defendant's  denials 
and  averments,  and  rendered  Judgment  that 
plaintiff  take  nothing  by  this  action,  and 
that  defendant  recover  his  costs.  From  an 
order  denying  a  new  trial,  plaintiff  appeals. 
The  record  does  not  present  an  exceeding- 
ly clear  case,  but  we  see  no  good  reason  for 
reversing  tbe  order  appealed  from.  There 
was  certainly  evidence  in  support  of  the 
findings.  The  respondent  advanced  all  of  the 
capital,  which  amounted  to  a  very  large  sum. 
by  which  the  various  Joint  ventures  Were 
carried  on;  and  the  court,  having  found  that 
tbe  profits  of  all  the  ventures  had  been  di- 
vided between  the  partners,  added  tliat  by 
mutual  agreement  respondent  "was  allowed 
and  paid  interest  on  a  portion  of  the  capital 
supplied  by  him  to  the  firm."  It  is  upon 
this  latter  part  of  the  finding  that  appellant 
mainly  bases  bis  claim  for  a  new  trial;  his 
contention  resting  on  the  general  rule— not 
disputed  by  respondent— that,  in  the  absence 
of  an  agreement  otherwise,  a  partner  is  not 
entitled  to  interest  on  money  advanced  to 
tbe  firm.  But  it  appears  that  Hinsberg  al- 
ways supposed  that  interest  was  to  be  paid, 
and  that  on  the  settlement  and  final  division 
of  the  profits  he  paid  such  interest,  and  was 
pleased  that  respondent  had  not  required  in- 
terest on  the  whole  amount  which  be  had 
advanced.  Having  voluntarily  done  so  with 
full  knowledge  of  all  tbe  facts,  his  admin- 
istitttor  cannot  now  recover  back  the  amount 
so  voluntarily  paid.  There  was  no  mistake, 
or  fraud,  or  concealment,  and  no  inequitable 
advantage  taken.  The  books  of  the  partners 
bad  been  entirely  in  cliarge  of  Hinsberg,  and 
kept  by  him.  If  it  had  been  otherwise,  the 
rule  is,  as  held  in  Belt  v.  Meben,  2  Gal.  150. 
£6  Am.  Dec.  329,  that  "where,  in  the  settle- 
ment of  a  partnership,  a  mistake  occurs,  and 
both  parties  were  ignorant,  or  had  equal 
knowledge  of,  or  equal  opportunities  of  know- 
ing, the  qiistake,  and  there  has  been  no  fraud 
or  concealment,  equity  will  not  correct  the 
mistake."  Indeed,  it  is  not  clear  that  the 
original  written  agreement  Is  not,  on  its  face, 
susceptible  of  the  construction  which  tbe 
partners  gave  to  it    That  instrument  com- 


mences with  a  reference  to  a  past  venture 
of  the  partners, .  and  speaks  of  the  "net  prof- 
its" as  arising  "after"  deducting  certain  mon- 
ey as  respondent's  "compensation  for  mon- 
eys advanced  in  this  shipment";  and  it  would 
not  be  a  strained  construction  to  say  that 
the  "net  profits"  thereinafter  mentioned 
meant  the  same  kind  of  net  profits  as  those 
mentioned  in  the  first  part  of  the  instrument 
However,  tliat  view  having  been  entertained 
and  acted  upon  by  the  partners,  and  the  in- 
terest liaving  been  paid  by  Hinsberg  as  be- 
fore stated,  tbe  whole  matter  was  thereby 
concluded. 
The  order  appealed  from  is  affirmed. 

We  concur:    IX)RIGAN,  J.;  HBNSHAW,  J. 


(Itt  Cal.  U) 
OREIGHTON  r.  GREGORY.  (L,  A.  1,380.) 
(Supreme  Court  of  California.    Jan.  28,  1004.) 

ACCORD  AND  SATISFACTION— BXISTINQ  DIS- 
PUTE—ACCEPTANCE  OF  CHECK. 
1.  Where  there  is  a  genuine  dispute  between 
a  debtor  and  creditor  as  to  the  price  of  goods 
sold,  and  the  debtor  baa  sent  to  tbe  creditor  an 
itemized  account,  together  with  his  check  for 
the  amount  according  to  the  debtor's  contention, 
with  the  intention  that  the  creditor's  acceptance 
of  the  amount  represented  by  the  check  should 
be  in  full  of  the  account,  the  act  of  the  creditor 
in  cashing  the  check  and  appropriating  the  pro- 
ceeds amounts  to  an  accord  and  satisfaction. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  San  Bernardino 
County;  Frank  F.  Oster,  Judge. 

Action  by  O.  J.  Creighton  against  A.  Greg- 
ory. From  a  Judgment  for  defendant  and  an 
order  denying  a  motion  for  a  new  trial,  plain- 
tltl  appeals.    Affirmed. 

Eugene  C.  Campbell,  for  appellant  Hight 
&  Swing  and  J.  P.  Hlgbt'  for  respondent 

CHIPMAN,  C.  Plaintiff  sues  upon  a  writ- 
ten contract  reading  as  follows: 

"Redlands,  Cat,  December  1,  1900. 

"This  is  to  certify  that  A.  Gregory  has 
bought  and  Dr.  C.  J.  Creighton  has  sold  his 
entire  crop  of  navel  oranges,  now  growing  on 
his  niueteen-acre  place  on  Brookslde  Avenue 
at  $1.92  per  hundred  pounds,  delivered  at 
tbe  packing  house  of  A.  Gregory  at  Redlands. 
All  fruit  to  be  accepted  and  paid  for,  but  it  is 
agreed  that  C.  J.  Creighton  will  use  due  dili- 
gence in  picking  not  to  put  in  any  split  oran- 
ges that  are  not  merchantable.  Five  hun- 
dred dollars  ($500)  iHiid  down  on  contract 
balance  paid  cash  on  delivery  of  fruit  All 
fruit  to  be  accepted  before  March  15th,  1901. 
"A.  Gregory,  Buyer. 
"C.  J.  Creighton,  M.  D.,  Seller." 

In  his  complaint  for  a  first  cause  of  action, 
plaintiff  alleges  delivery  under  the  contract 
of  part  of  the  fruit  between  December  2  and 
December  6,  1900,  and  tbe  balance  between 
March  15,  1901,   and  April  4,  1901,  exc^t 

f  1.  See  Accord  and  Satisfaction,  vol.  t  Cent  Dlfc 
I  74. 
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certain  fruit  referred  to  In  a  second  cause 
of  action.  Be  alleges  tbat  there  remains  un- 
paid $690.26.  In  tbe  second  cause  of  action 
It  Is  averred  that  by  the  terms  of  said  writ- 
ten contract  the  defendant  was  liable  for 
certain  other  oranges  which  became  overripe 
and  decayed  because  plaintiff  was  not  permit- 
ted to  deliver  the  fruit,  to  plaintiff's  damage 
of  $330.25.  Defendant  answered,  admitting 
the  execution  of  the  alleged  written  contract; 
alleged  that  by  its  terms  defendant  was 
bound  to  receive  only  merchantable  oranges; 
that  on  January  1,  1901,  a  severe  frost  great- 
ly damaged  the  fruit  then  on  plaintiff's  trees, 
and  rendered  them  unsound  and  not  mer- 
chantable, and  therefore  not  within  the  con- 
tract; that  thereupon,  for  the  purpose  of  ad- 
justing the  loss  by  frost,  an  oral  contract  was 
entered  into  by  the  parties  altering  the  writ- 
ten contract  so  that  plaintiff  should  deliver, 
within  a  reasonable  time,  all  of  the  fruit  ex- 
cept split  oranges,  and  except  such  fruit  as 
had  become  or  should  become  by  reason  of 
said  frost  so  split  that  it  could  not  be  de- 
livered, and  that  defendant  would  accept  the 
fruit  80  delivered  and  pay  for  the  same  as 
follows,  to  wit,  $1.92  for  each  100  pounds  of 
the  first  1,500  boxes  of  said  oranges  delivered, 
and  $1.42  for  all  of  said  oranges  except  the 
first  1,500  boxes  delivered  as  aforesaid;  that 
plaintiff  paid  in  full  for  all  the  said  oranges, 
and  in  full  execution  of  said  oral  contract. 
Facts  as  to  the  final  payment  are  set  forth, 
which  it  Is  alleged  constituted  accord  and 
satisfaction  of  plaintiff's  claim.  The  answer 
to  plaintiff's  second  cause  of  action  is  tbat 
the  fruit  therein  referred  to  was  damaged 
and  unsound  by  reason  of  the  frost  visitation 
already  referred  to,  and  could  not  be  deliv- 
ered for  that  reason,  and  for  like  reason  could 
not  have  been  accepted  If  tendered. 

Finding  1  is  that  the  written  contract  was 
entered  into  between  the  parties,  and  finding 
2  is  that  pursuant  to  the  contract  plaintiff 
delivered  and  defendant  accepted  between 
December  2,  1900,  and  December  0,  1900,  18,- 
230  pounds  of  oranges,  and  that  no  more 
were  delivered  until  March  15,  1001.  These 
findings  are  not  challenged.  Finding  No.  3 
is  that  about  January  1,  1001,  a  severe  frost 
visited  plaintiff's  orchard,  and  defendant  at 
all  times  thereafter  contended  that  much  of 
the  orange  crop  was  so  badly  frozen  as  to  be 
unmerchantable,  and  that,  as  the  damaged 
oranges  could  not  with  certainty  be  sorted 
from  the  good  ones,  defendant  could  not  be 
compelled  to  receive  any  of  them,  and,  In  any 
event,  was  not  obliged  to  accept  oranges  that 
bad  been  rendered  worthless  by  frost;  and 
that  his  contention  was  based  on  legal  advice 
given  defendant.  The  court  also  found  that 
during  the  latter  part  of  February,  1901,  de- 
fendant notified  plaintiff  and  the  latter  ad- 
mitted that  some  of  the  oranges  were  frozen, 
and  therefore  worthless;  that  on  March  5, 
1901,  defendant  stated  to  plaintiff  that  de- 
fendant was  not  obliged  to  take  any  of  said 
frozen  fruit,  but  was  willing  to  take  the  first 


1,000  boxes  at  the  contract  price  If  plaintiff 
would  consent  to  take  $1.'12  per  100  pounds  for 
the  remainder  of  the  crop;  that  plain  Off  de- 
clined this  offer,  but  stated  that,  if  defendant 
would  pay  him  the  contract  price  for  1,500 
boxes,  and  would  pay  him  at  the  rate  of  $1.42 
per  100  pounds  for  the  remainder,  he  would 
consent  thereto;  that  defendant  accepted  tliis 
proposition,  and  so  notified  plaintiff  on  March 
17,  1901,  and  that  thereafter  plaintiff  deUv- 
ered  the  remainder  of  the  orange  crop  at  de- 
fendant's packing  house  in  Redlands.  Tlie 
foregoing  facts  found  In  finding  3  ar6  cbal- 
leuged  as  not  supported  by  the  evidence. 
It  Is  found,  and  the  facts  are  not  disputed, 
that  after  March  17,  1901,  plaintiff  delivered 
the  remainder  of  the  crop  at  defendant's 
warehouse  In  Redlands,  and  completed  the 
delivery  about  April  4,  1901;  that  he  deliv- 
ered 203,187  pounds  in  all,  and  defendant 
paid  at  different  times  to  plaintiff  prior  to 
April  20,  1901,  the  sum  of  $2,400.  Finding  6 
is  that  on  April  20,  1901,  plaintiff  came  to  de- 
fendant to  make  a  final  settlement,  and  plain- 
tiff then  insisted  on  payment  at  $1.92  per 
100  pounds  for  all  the  oranges;  that  the  in- 
terview was  "stormy,"  In  which  defendant 
accused  plaintiff  of  bad  faith,  and  that  de- 
fendant reminded  plaintiff  of  his  offer  as 
found  in  finding  3  and  of  defendant's  accept- 
ance, and  that  he  "had  received  all  fmlt 
which  he  had  received  after  such  acceptance 
on  that  understanding.  Plaintiff  then  and 
there  admitted  the  offer  and  acceptance,  but 
stated  that  he  made  the  offer  for  the  sole 
puipose  of  getting  defendant  to  receive  the 
oranges.  Defendant  then  and  there  told 
plaintiff  that  he  would  only  settle  in  accord- 
ance with  the  modified  agreement,  $1.92  per 
100  pounds  for  the  first  1,500  boxes  of  oran- 
ges and  $1.42  per  100  pounds  for  the  excess 
over  the  first  1,500  boxes.  Plaintiff  thereup- 
on departed  without  making  any  response 
thereto."  Plaintiff  challenges  only  the  last 
paragraph  of  this  finding  marked  in  italics. 
It  is  then  found  (finding  7)  tbat  on  the  de- 
parture of  plaintiff,  and  on  the  same  day 
(April  20th),  defendant  had  his  bookkeeper 
make  out  the  account  between  plaintiff  and 
defendant,  which  showed  1,500  boxes  (65,174 
pounds)  at  $1.92  (the  written  contract  price), 
$1,251.34,  and  3,190  boxes  (138,013  pounds) 
at  $1.42  (the  price  as  modified),  $1,959.78, 
making  in  all  $3,211.12,  on  which  it  was  stat- 
ed as  paid  $2,400  in  cash,  leaving  still  due 
$811.12.  This  statement  was  stamped,  "Paid 
Apl.  20,  1901.  A.  Gregory,"  and,  together 
with  a  check  for  the  balance,  was  mailed  to 
plaintiff,  but  by  an  oversight  the  check  was 
not  signed.  "On  the  follmcing  day  plaintiff 
returned  to  defendant's  office  with  this  check," 
and  called  attention  to  the  omission  of  the 
signature,  "whereupon  defendant  a^ed  bis 
signature  thereto,  and  personally  handed  the 
check  to  plaintiff,  who  took  the  check  with- 
out making  any  objection  thereto."  Plain- 
tiff then  went  away  with  the  check,  and  on 
April  22,  1901,  "received  payment  tfiereof  at 
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*aU  bank  ^n  f«n  latitfactUm  of  Ate  demond 
against  defendant,  and  applied  the  proceeds 
thereof  to  bis  own  use."  Plaintiff  made  no 
further  demand  on  defendant  Qrior  to  the 
commencement  of  the  action  May  17,  1901. 
The  only  parts  of  this  finding  objected  t^  as 
not  supported  by  the  eTldence  are  marked  in 
italics. 

The  court  In  Ita  conclusions  of  law  found: 
That  "there  was  a  genuine  dispute  'between 
the  parties  as  to  the  actual  amount  which 
was  due  from  defendant  to  plaintiff,'  which 
dispute  was  bona  fide  and  In  good  faith  on 
the  part  of  defendant  Said  dispute  was  In 
existence  on  Aprl'  19.  1901,  and  theretofore, 
and  was  still  in  ex^^tcnce  on  April  22,  1901, 
at  the  time  plalntia  cashed  the  said  check"; 
that  "when  defendant  mailed  said  check  and 
statement  of  account  to  plaintiff  defendant 
Intentionally  thereby  tendered  said  check  to 
plaintiff  as  an  accord  and  in  full  satisfac- 
tion of  the  said  contract  between  plaintiff 
and  defendant"  and  that  "when  plaintiff 
took  the  said  check  back  to  defendant  for  the 
signature  of  defendant  thereto,  and  received 
back  from  defendant  the  check  signed  by 
defendant,  and  cashed  said  check,  and  appro- 
priated the  proceeds  thereof  to  his  own  use, 
that  plaintiff  did  so  in  full  satisfaction  of 
plaiutiff's  claim  against  defendant  on  account 
of  said  contract,"  and  "that  by  reason  there- 
of said  contract  became  extinguished." 
Plaintiff  claims  in  his  specifications  that 
these  conclusions  are  unsupported  by  the  evi- 
dence. Counsel  for  the  respective  parties 
argue  at  some  length  the  question  whether 
the  risk  of  damage  to  the  fruit  by  frost  fell 
upon  plaintiff  or  defendant  under  the  terms 
of  the  contract  Much  evidence  was  offered 
by  defendant,  and  admitted  without  objec- 
tion, fully  sustaining  the  finding  of  the  court 
as  to  damage  of  the  fruit  by  frost  A  motion 
was  made  by  plaintiff,  after  this  evidence  as 
to  frost  was  all  In,  that  "as  a  defense  to  the 
action  of  plaintiff"  It  be  stricken  from  the 
record  as  irrelevant,  Incompetent,  and  imma- 
terial, and  on  the  further  ground  "that  there 
is  no  warranty  on  the  part  of  plaintiff  that 
the  fruit  would  not  become  frosted— even  if 
It  were  frosted— and  that  that  is  not  an  Is- 
sue in  the  case."  The  motion  was  granted, 
and  plaintiff  urges  that  it  was  error  for  the 
court  to  find  as  to  this  evidence  and  that  the 
finding  No.  3  is  unsupported  because  the  evi- 
dence  was  stricken  from  the  record,  and  also 
that  the  finding  of  facts  relating  to  the  oral 
modification  of  the  contract  Is  not  supported 
by  the  evidence. 

The  decision  finally  reached  by  the  trial 
court,  with  which  we  agree,  makes  it  unnec- 
essary to  determine  the  meaning  of  the  con- 
tract in  respect  of  the  point  first  above  noted. 
This  very  point  may  have  contributed  to  the 
dispute  which  arose  between  the  parties, 
and  it  is  immaterial  which  one  of  the  parties 
was  right  or  which  was  wrong,  for  they  could 
agree  to  the  terms  of  settlement  In  any  event. 
For  like  reason  it  became  immaterial  to  find 


as  the  court  did  concerning  the  damage  by 
frost,  and  it  is  immaterial  whether  these 
findings  are  sustained  by  evidence.  Indeed, 
plaintiff's  motion  to  strike  out  the  evidence 
as  to  frost  was  on  the  ground  that  it  was  im- 
material as  a  defense  in  the  case,  and  also 
because  the  contract  contained  "no  warran- 
ty on  the  part  of  plaintiff  that  the  fruit 
would  not  become  frosted."  So,  also,  arc  we 
relieved  from  determining  whether  the  find- 
ing as  to  the  modification  of  the  contract  is 
supported  by  the  evidence.  This  finding  may 
be  un8Upi)orted,  and  yet  there  have  been  ac- 
cord and  satisfaction.  The  same  may  be  said 
aa  to  the  point  that  there  is  no  finding  as  to 
the  second  cause  of  action. 

Plaintiff's  objection  to  the  facts  found  in 
finding  6t  as  shown  by  his  specifications,  was 
confined  to  the  portions  marked  in  italics. 
The  other  facts  found  must  be  taken  as  ad- 
mitted. Whether  plaintiff  returned  after  the 
"stormy  interview"  to  defendant's  oflice  "the 
following  day,"  or  two  days  later,  as  he 
claims,  is  not  material.  There  is  sufficient 
evidence  that  what  took  place  is  correctly 
found  by  the  court  The  only  objection  made 
In  the  specifications  to  finding  7  is  not  to  the 
fact  that  plaintiff  took  the  check  given  him, 
and  went  away  with  it  and  collected  the 
money  on  it,  but  that  it  was  not  "in  full  sat- 
isfaction of  his  demand  against  defendant," 
which  is  perliaps  a  question  of  mixed  law 
and  fact,  and  may  be  disposed  of  In  consider- 
ing what  are  deslgi^ated  as  the  conclusions  of 
law  of  the  trial  court,  which  are  also  in  some 
respects  both  conclusions  of  fact  and  law,  and 
which  plaintiff  claims  are  unsupported  by 
evidence.  We  are  thus  brought  to  the  prin- 
cipal question  in  the  case:  was  there  an  ac- 
cord and  satisfaction?  "An  accord  is  an 
agreement  to  accept  In  extinction  of  an  ob- 
ligation something  different  from  or  less 
than  that  to  which  the  person  agreeing  to  ac- 
cept Is  enUtied."  Cir.  Code,  {  1521.  Though 
bound  to  execute  such  agreement,  "yet  it 
does  not  extinguish  the  obligation  until  it  la 
fully  executed."  Id.  |  1522.  "Acceptance, 
by  the  creditor,  of  the  consideration  of  an  ac- 
cord extinguishes  the  obligation  and  is  called 
satisfaction."  Id.  {  1523.  The  admitted  find- 
ings of  facts  show  beyond  question  that  there 
was  a  dispute  between  the  parties  as  to  what 
was  due  under  the  contract,  and  that  there 
was  by  plaintiff  an  acceptance  of  "something 
different  from  or  less  than  that  to  which  the 
person  agreeing  to  accept"  was  entitled,  and 
this  acceptance  extinguished  the  obligation 
and  constituted  satisfaction.  The  Intention 
of  the  parties  must  be  determined  from  ail 
the  circumstances  attending  the  transaction,- 
and  the  legal  effect  of  the  conduct  of  the  par- 
ties is  for  the  court  to  pronounce.  Tliat  de- 
fendant regarded  his  payment  as  final,  and 
In  extinction  of  his  obligations  under  the  con- 
tract, might  well  have  been  found  by  the 
court.  And  we  do  not  think  that  plaintiff 
can  now,  in  view  of  the  facts  found,  be  heard 
to  say  that  he  regarded  the  payment  aa  bav- 
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Ing  teen  made  on  account.  When  plaintiff 
came  to  defendant.  It  was  for  final  settle- 
ment, and  he  contended  for  payment  at  the 
contract  price  for  all'  of  the  fruit,  while  de- 
fendant contended  for  the  modified  price. 
Defendant  informed  plaintiff  that  he  would 
settle  on  no  other  terms,  and  plaintiff  then 
left  him.  The  account  was  made  out  In  ac- 
cordance with  defendant's  contention,  and 
sent  to  plaintiff  with  a  check  for  the  bal- 
ance, which,  by  an  oversight,  was  unsigned. 
Plaintiff's  counsel  says  In  his  brief:  "Send- 
ing an  account  through  the  mail  is  nothing 
more  than  evidence  of  the  way  the  sender 
understands  the  account  between  the  parties. 
In  this  case  it  was,  'I  owe  you  so  mucli,'  and 
the  check  (if  it  had  been  signed)  would  have 
Impliedly  said,  'And  this  pays  the  amount 
which  1  owe  you.' "  The  failure  to  sign  the 
check,  in  view  of  the  conduct  of  plaintiff  in 
rettirning  to  get  it  signed  and  subsequently 
collecting  the  money  on  it,  is  immaterial. 
Defendant  signed  it  at  plaintiff's  request,  and 
plaintiff  must  be  held  to  have  known  that  de- 
fendant signed  it  on  the  sappositlon  that  it 
closed  the  whole  transaction,  and  it  is  a  rea- 
sonable Inference  from  the  evidence  that  de- 
fendant would  not  have  parted  with  the 
check  had  he  not  been  led  by  plaintiff  to  sup- 
pose that  it  ended  their  dealings  under  the 
contract  Under  the  circumstances  disclosed 
plaintiff  baa  placed  himself  under  the  pro- 
visions of  subdivision  3,  g  19C2,  Code  Civ. 
Proc,  and  Is  estopped  to  deny  the  effect  of 
bis  deliberate  act 

Certain  specifications  of  errors  at  law  oe- 
curring  at  the  trial  are  referred  to  in  plain- 
tiff's brief.  He  falls  to  state  the  names  of 
the  witnesses  whose  evidence  was  admitted 
or  excluded  over  bis  objections,  both  In  the 
specifications  and  in  tils  brief.  There  is  noth- 
ing in  the  brief  to  show  where  the  evidence 
Is  to  be  found  in  the  record.  This  court  ought 
not  to  be  required  to  grope  through  the  tran- 
script in  order  to  identify  the  particular  er- 
rors complained  of.  We  have,  however,  en- 
deavored to  do  this,  and,  so  far  as  we  can  see, 
the  evidence  related  to  matters  which  do  not 
In  any  way  affect  the  question  of  accord  and 
satisfaction. 

We  advise  that  the  Judgment  and  order  be 
affirmed. 

We  concur:    COOPER,  C;  GRAY,  C. 

For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  and  order  are  affirmed: 
ANGELLOTTI,  J.;  SHAW,  J,;  VAN  DYKE, 
J. 

(142  Cal.  60) 

MARIPOSA  COUNTY  v.  MADERA  COUN- 
TY.   iSac.  1,100.) 
(Supreme  Court  of  Cnlifornia.    Jan.  29,  190*.) 

COUNTIES— BOUNDARIES  —  STATUTES- AMEND- 
MENT—REPEAI^CONSTRUCTION— 
DEFINITENESS— VALIDITY. 
1.  Act  April  1,  1872  (St.  1871-72,  p.  891,  c. 
602),  as  amended  by  Act  Feb.  11,  1S74  (St 


1873-74,  p.  100.  c.  88),  establishing  the  bound- 
ary between  Mnriposa  and  Frosuo  oountiw, 
which  line  was  thereafter  adopted  by  Act  1893 
(St.  1893.  p.  1(58,  c.  143)  establLsliiug  M-idera 
county,  was  not  superseded  by  Pol.  Code,  ${ 
3938,  3939,  defining  a  conflicting  boundary, 
since,  though  the  act  of  1874  was  not  approved 
until  after  the  Political  Code,  it  went  into  oper- 
ation before  the  Code. 

2.  Since  Act  April  1,  1872  (St.  1871-72,  p. 
801,  c.  002),  as  amended  by  Act  Feb.  11,  1874 
(St.  1873-74,  p.  TOO,  c.  88),  defining  the  bound- 
ary line  between  Mariposa  and  Fresno  coun- 
ties, was  passed  at  the  same  session  of  the  Leg- 
islature as  the  Political  Code,  such  act  was  en- 
titled to  precedence  over  conflicting  prorisious 
of  the  Code  by  virtue  of  sections  4478,  4479, 
thereof,  providing  that  with  relation  to  laws 
passed  at  such  session  the  Political  Code  must 
be  construed  as  though  passed  on  the  first  day 
of  the  sessiou,  and,  if  the  provisions  of  any 
other  law  pas.sed  at  such  session  are  incon- 
sistent with  the  Code,  the  provisions  of  the  law 
should  prevail. 

3.  Where  a  statute  is  not  an  amendment  to 
another  statute,  but  an  independent  statute 
complete  in  itself,  it  could  not  be  repealed  by 
implicnlion  by  au  earlier  statute. 

4.  Where  the  original  boundary  line  between 
Mariposa  and  Fre.sno  counties  had  been  defined 
by  Act  April  10,  1850  (St  1850,  p.  183,  c.  127), 
creating  the  latter  county.  Act  April  1,  1872  (St. 
1871-72,  p.  891,  c  602),  as  amended  by  Act 
Feb.  11,  1874  (St  1873-74,  p.  100,  £.  88),  de- 
fining the  boundary  line  between  such  counties, 
was  not  objectionable  for  uncertainty  Of  de- 
scription in  using  the  term  "present  boundary 
line"  immediately  following  the  w^ords  "orig- 
inal boundary  line"  between  such  counties. 

In  Banc.  Appeal  from  Superior  Court, 
Merced  County;  E.  N.  Rector,  Judge. 

Suit  by  Mariposa  county  against  Madera 
county.  From  a  Judgment  sustaining  a  de- 
murrer to  tbe  complaint,  plaintiff  appeals. 
Affirmed.  '  ' 

J.  J.  Trabucco,  Dlst  Atty.,  and  Congdon  & 
Congdon,  for  appellant  R.  B.  Fowler,  Dist 
Atty.,  and  F.  H.  Short  for  respondent 

BBATTY,  C.  J.  This  Is  a  suit  In  equity  t» 
determine  a  disputed  boundary.  It  la  al- 
leged in  the  complaint  that  plaintiff  and  de- 
fendant are  counties  of  California  created  by 
law,  that  the  territory  of  Madera  is  contigu- 
ous to  and  next  south  of  Mariposa,  that  the 
true  dividing  line  is  that  defined  in  section 
3938  of  the  Political  Code,  and  that  Madera 
has  been  encroaching  upon  tbe  rights  of  Mar- 
iposa by  claiming  and  attempting  to  exercise 
Jurisdiction  over  a  strip  of  territory  north  of 
tbe  boundai7  30  miles  long  and  of  an  aver^ 
age  width  of  six  miles.  Upon  these  and  oth- 
er pertinent  allegations  a  decree  is  prayed  es- 
tablishing the  boundary  as  described  in  the 
complaint  and  enjoining  Madera  county  from 
claiming  or  exercising  Jurisdiction  to  the 
north  of  It  To  this  complaint  the  defend- 
ant demurred  upon  the  ground,  among  others, 
tbat  it  failed  to  state  a  cause  of  action,  and 
upon  this  ground  the  demurrer  was  sustain- 
ed. From  the  Judgment  entered  thereon 
plaintiff  appeals.  The  only  question  argued 
by  counsel,  and  the  only  question  to  be  con- 
sidered, is  the  proper  construction  of  certain 
special  statutes  and  certain  sections  of  tbe 
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PoUttcal  Code  relating  to  the  disputed  bound- 
ary. We  bave,  in  otber  words,  merely  to  de- 
termine the  Intention  of  tbe  Legislature  ac- 
cording to  tbe  estffbllsbed  rules  of  statutory 
construction.  This,  however,  is  a  task  of 
some  diiBculty,  owing  to  the  confused  and 
imperfect  descriptions  contained  in  some  of 
tbe  acts  by  which  tbe  Legislature  has  at- 
tempted to  express  Its  meaning,  with  refer- 
ence to  which  it  may  be  remarked— para- 
phrasing the  language  of  Judge  Story  in 
Blancbard  v.  Sprague,  3  Sumn.  285,  Fed.  Cas. 
No.  1,517— that  while  as  private  citizens  we 
may  have  no  doubt  of  what  the  Legislature 
really  intended,  we  yet  must  feel  consider- 
able doubt  whether  that  intention  can  be  ex- 
tracted from  tbe  terms  of  its  enactments  by 
any  Judicial  process  of  interpretotlon. 

Before  entering  upon  a  discussion  of  tbe 
particuhir  statutory  provisions  in  question 
here,  it  may  be  of  advantage  to  describe 
briefly  the  subject  of  the  legislation:  Mari- 
posa was  one  of  the  counties  created  by  tbe 
act  of  February  18,  1850,  subdividing  tbe 
state  Into  counties.  St  1850,  p.  68,  c.  15.  It 
was  of  very  great  extent,  including  the  ter- 
ritory bounded  by  the  coast  range  on  the 
west,  the  boundary  of  tbe  state  on  tbe  east, 
tbe  ridge  between  the  Tuolumne  and  Merced 
rivers  on  the  north,  and  the  counties  of  Los 
Angeles  and  San  Diego  on  tbe  soutb.  Since^ 
that  time  a  number  of  new  counties  have 
been  carved  out  of  tbe  territory  originally  in- 
cluded in  Mariposa— Tulare,  Kern,  Merced, 
and  Fresno  on  the  south  and  west,  and  Mono 
and  Inyo  on  the  eastern  slope  of  the  Sierras, 
with  their  western  boundary  following  the 
summit  line  of  that  range.  The  county  of 
Fresno  was  formed  In  1856  out  of  territory 
taken  from  Mariposa  and  Merced  on  the  north 
and  from  Tulare  on  tbe  south,  and  the  act,  of 
course,  dehned  tbe  dividing  line  between 
Fresno  and  Mariposa.  This  was  done  by  a 
description  perfectly  definite  and  consistent 
in  every  respect,  but  by  subsequent  enact- 
ments otber  descriptions  were  substituted 
which  bave  given  rise  to  tbe  present  contro- 
versy between  MarijMsa  and  Madera.  For, 
m  creating  the  county  of  Madera  in  1S93  (St, 
1893,  p.  1U8,  c.  143),  out  of  territory  constitut- 
ing the  northern  portion  of  Fresno  county,  tbe 
dne  of  delimitation  between  that  and  Mari- 
posa county  was  not  otherwise  described  than 
as  "tbe  line  now  established  between  the 
counties  of  Mariposa  and  Fresno."  So  that 
Uie  question  to  be  here  determined  is,  what 
line  bad  been  legally  established  as  tbe  com- 
mon boundary  of  Mariposa  and  Fresno  at 
tbe  date  of  the  creation  of  Madera  county  on 
March  II,  1893? 

By  the  act  of  April  18,  1850  (St  1850,  p. 
183,  c.  127)  creating  the  county  of  Fresno,  its 
northern,  or  rather  its  northwestern,  bound- 
ary (constituting  tbe  dividing  line  between 
It  and  Mariposa  county),  was  a  mathematical 
line  extending  from  tbe  point  where  the 
Stockton  and  Mlllertown  road  crosses  tbe 
Cbowchilla  north  45  degrees  east  to  the  east- 


em  boundary  of  tbe  state.  By  an  act  to 
better  define  the  boundary  line  between  Fres- 
no and  Mariposa  counties,  approved  March 
29,  1870  (St  1809-70,  p.  449,  C-  341),  tbe  fol- 
lowing change  was  made:  The  line  of  1856- 
was  retained  from  the  Cbowchilla  crossing  to 
the  southwest  comer  of  section  11,  township 
6  south,  range  20  east,  M.  D.  M.,  from  which 
point  it  was  required  to  run  east  on  section 
lines  to  tbe  main  ridge,  dividing  the  waters 
of  the  Merced  and  San  Joaquin  rivers,  and 
thence,  following  said  ridge,  to  the  eastern 
boundary  of  Fresno  county,  which  at  that 
time  wus  the  summit  line  of  the  Sierras,  tbe 
territory  east  of  the  summit  having  been  de- 
tached for  the  creation  of  the  county  of  Mo- 
no. This  brought  the  eastern,  or  nortbeast- 
ern,  end  of  tbe  line  of  division  to  tbe  sum- 
mit of  Mt  Lyell,  one  of  the  loftiest  peaks  of 
tbe  Sierras,  from  which  not  only  tbe  ridge 
dividing  tbe  San  Joaquin  and  Merced  pro- 
jects, but  also  tbe  ridge  dividing  the  Merced 
and  the  Tuolumne;  and,  since  the  latter 
ridge  forms  the  dividing  Une  between  Mari- 
posa and  Tuolumne  counties,  tbe  summit  of 
Mt  Lyell  became  thenceforth  the  common 
comer  of  the  three  counties  Tuolumne,  Mari- 
posa and  Fresno,  and  was  so  designated  in 
several  acts  of  tbe  Legislature  relating  to 
these  boundaries.  At  the  next  session  of  the 
Legislature  our  Political  Code  was  adopted 
(March  12,  1872),  containing,  among  other 
things,  careful  descriptions  of  tbe  various 
county  boundaries.  By  sections  3938  and 
3939  the  common  boundary  of  Mariposa  and 
Fresno  counties  was  defined  In'  substantially 
the  same  terms  as  In  the  act  of  March  29, 
1870,  and  in  both  sections  Mt  Lyell  was  re- 
ferred to  as  the  common  corner  of  Tuolumne^ 
Mariposa,  and  Fresno.  These  provisions  of 
tbe  Oode,  therefore,  left  the  line  where  It 
bad  been  placed  by  the  act  of  1870.  But  at 
tbe  same  session  of  the  Legislature,  on  April 
1,  1872,  a  special  act  was  passed  "to  better 
define  the  boundary  line  of  Mariposa  and 
Fresno  counties."  St  1871-72,  p.  891,  c  602, 
tbe  first  section  of  which  reads  as  follows: 
"The  line  at  present  known  as  the  boundary 
line  between  Mariposa  and  Fresno  counties, 
from  tbe  westerly  Junction  of  said  counties 
running  easterly  to  the  southwest  corner  of 
section  eleven,  and  the  northwest  corner  of 
section  fourteen.  In  township  six  south,  range 
twenty  east  of  Mount  Diablo  meridian; 
thence  east  to  tbe  northwest  comer  of  sec- 
tion fourteen.  In  township  six  south,  range 
twenty-one  east  tbeuce  north  to  tbe  north- 
west corner  of  section  thirty-five,  in  town- 
ship five  south,  Tange  twenty-one  east;  thence 
east  to  the  southwest  comer  of  section  thirty. 
In  township  five  south,  range  twenty-two 
east;  thence  north  to  tbe  southwest  corner 
of  Mariposa  Big  Tree  Grant;  thence  east 
along  the  line  of  said  grant  to  the  southeast 
comer  of  said  grant;  thence  north  along  the 
line  of  said  grunt  to  the  northeast  comer  of 
the  same;  thence  north  to  the  original  bound- 
ary line  between  tbe  counties  of  Mariposa 
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and  Fresno;  thence  along  said  line  to  the 
present  boundary  line,  Is  hereby  declared 
and  constituted  the  boundary  line  between 
said  counties."  The  second  section  provides 
for  a  survey  of  the  line  by  the  official  sur- 
veyors of  the  two  counties.  The  third  sec- 
tion repealed  the  act  of  March  29,  1870.  The 
fourth  section  put  the  act  In  force  immedi- 
ately. It  is  the  territory  lying  between  the 
Code  line  (Pol.  Code,  §§  3938,  3939)  and  the 
line  described  or  attempted  to  be  described 
in  this  special  act  and  an  amendment  there- 
to that  is  in  dispute  between  the  two  coun- 
ties, Mariposa  contending  that  the  Code  pro- 
visions are  In  force,  and  Madera  that  they 
were  superseded  even  before  they  went  into 
effect  by  the  special  act  of  April  1,  1872,  or, 
at  any  rate,  that  they  have  been  superseded 
by  the  amendment  to  that  act  approved  Feb- 
ruary 11,  1874  (St.  1873-74,  p.  100,  c.  88),  by 
which  the  words  "of  Tuolumne  county"  were 
inserted  in  the  first  section  of  the  act  of  1872 
(above  quoted)  after  the  words  "thence  along 
said  line  to  the  present  boundary  line." 

Upon  the  case  thus  presented,  the  argu- 
ment of  appellant  is  directed  to  two  main 
propositions:  First,  that  the  act  of  1872 
would  not  have  superseded  the  Code  provi- 
sions, even  if  it  had  been  a  valid  law;  but, 
second,  that,  standing  alone,  it  could  never 
have  had  any  force  or  effect,  being  absolute- 
ly void  for  uncertainty  In  the  description  of 
the  line  It  professed  to  establish,  for  which 
reason  also,  appellant  contends,  it  was  in- 
capable of  amendment,  and  derived  no  force 
or  validity  frbm  the  correction  attempted  to 
b6  made  by  the  act  of  1874. 

The  Urst  of  these  propositions  is  easily  dis- 
posed of.  The  political  Code  was  approved 
March  12,  1872,  but  by  Its  own  terms  (sec- 
tion 2)  was  not  to  take  effect  until  January 
1,  1873.  Several  acts  were,  however,  subse- 
quently passed  at  the  same  session,  putting 
particular  portions  of  the  Codes  in  operation 
at  earlier  dates,  among  otliers  the  act  of 
March  22, 1872  (St.  1871-72,  p.  481,  c.  350),  by 
which  the  whole  of  title  1,  pt.  4— embracing 
sections  3938,  3939— was  given  force  and  ef- 
fect from  and  after  May  1,  1872.  Thus  It 
will  be  seen  that  the  act  of  April  1st  was 
approved  after  the  Political  Code,  though  It 
took  effect  before  the  Code;  and,  assuming 
its  validity,  there  can  be  no  question  that  its 
provisions  prevail  over  conflicting  Code  pro- 
visions, not  only  because  it  is  a  subsequent 
enactment,  but  because,  under  the  rule  of 
construction  prescribed  by  the  Code  itself 
(.sections  4478,  4479),  it  would  have  had  the 
same  effect  if  it  had  been  passed  and  ap- 
proved on  the  first  day  of  that  session.  And 
the  provisions  of  the  Code  were  not  saved 
from  the  operation  of  any  act  pasised  at  that 
session,  as  an  express  repeal  or  repeal  by  im- 
plication, by  the  fact  that  they  were  not  in 
force  at  the  date  of  the  passage  of  such  act. 
Goodwin  v.  Buckley,  54  Cal.  295;  Smith  v. 
McDermott,  93  Cal.  421,  29  Pac.  34.  Appel- 
lant, however,  contends  that  this  case  does 


not  fall  under  the  rale  of  Goodwin  v.  Buck- 
ley, but  rather  under  the  rale  of  Hemstreet 
V.  Wassum,  49  Cal.  273,  where  it  was  held 
that  an  amendment  to  an  old  statute  passed 
at  the  same  session  at  which  the  Code  was 
adopted  perished  with  the  statute  which  it 
amended  as  soon  as  the  Code  went  into  ef- 
fect, the  statute  itself  being  repealed  by  the 
Code.  Section  18.  But  the  disUnction  be- 
tween that  and  the  present  case  Is  very  clear. 
The  act  of  April  1,  1872,  was  not  an  amend- 
ment to  another  statute  into  which  it  was 
incorporated,  but  was  an  Independent  statute 
complete  in  itself,  and  could  not  be  repealed 
by  an  earlier  statute.  This  distinction  is 
pointed  out  in  People  v.  Salvador,  71  Cal. 
16,  11  Pac.  801. 

There  being  no  question  that  the  act  of 
April  1,  1872.  prevails  over  the  Code  pro- 
visions. If  valid  and  operative  in  itself  or  by 
virtue  of  the  amendment  of  February  11, 
1874,  it  remains  only  to  consider  the  objec- 
tions to  those  acts.  There  is  no  room  for  a 
difference  of  opinion  as  to  the  meaning  of 
the  words  "present  boundary  line"  in  the 
latter  part  of  the  first  section  of  this  act  as 
above  quoted.  It  is  elliptical,  but  by  a  per- 
fectly allowable  usage  it  stands  for  the  full 
expression  "present  boundary  line  between 
the  counties  of  Mariposa  and  Fresno,"  and 
this  because  it  follows  almost  Immediately 
after  the  words  "original  boundary  line  be- 
tween the  counties  of  'Mariposa  and  Fres- 
no.' "  'Understood  in  this  way,  the  aectloii 
presents  In  Itself  no  difficulty  as  to  its  con- 
struction. The  original  boundaty  line  was 
tlie  line  defined  in  the  act  of  1856  creattn:; 
Fresno  county,  and  the  present  boundary  line 
was  the  line  defined  by  the  act  of  1870,  by 
which  the  original  boundary  east  and  north 
of  the  southwest  corner  of  section  11,  town- 
ship 6  south,  range  20  east,  M.  D.  M.,  was 
deflected  from  the  mathematical  line  extend- 
ing from  the  Chowchilla,  crossing  north  4.5 
degrees  east  to  the  eastern  boundary  of  the 
state,  so  as  to  run  east  on  section  lines  to 
the  summit  of  the  ridge  between  the  Merced 
and  Tuolumne  rivers,  and  thence  along  said 
ridge  to  the  summit  of  the  terras  at  the 
X)eak  of  Mt.  Lyell.  It  is  evident  that  the 
framers  of  the  act  supposed  that  the  "orig- 
inal" line  would  intersect  the  "present"  line 
before  reaching  the  summit  of  the  Sierras, 
and  that  they  intended  to  retain  the  "pres- 
ent line"  from  such  point  of  intersection  to 
Mt.  Lyell.  It  appears,  however,  from  a  map 
accompanjing  the  record,  and  which  is  ad- 
mitted by  coimsel  to  be  correct,  that  in  this 
matter  the  Legislature  was  mistaken.  The 
poalL  of  Mt.  Lyell,  instead  of  standing  to  the 
north  of  the  "original"  line,  is  about  three 
miles  to  the  southeast  of  it,  so  that  the  "orig- 
inal line,"  to  whatever  distance  projected, 
never  could  intersect  the  "present  line."  It 
is  for  this  reason  alone,  because  one  defi- 
nition of  the  boundary— although  not  faulty 
in  terms— does  in  point  of  fact  involve  a 
mathematical  imj)ossil)ility,  that  counsel  con- 
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tends  that  tbe  act  is  totally  void,  in  legal 
contemplation  nonexistent,  and  incapable  of 
amendment. 

It  is  greatly  to  be  feared  tbat  a  rule  of 
construction  so  strict  as  that  insisted  upon 
by  appellant  would,  if  generally  enforced, 
liave  the  effect  of  Invalidating  many  acts  of 
our  Legislature  which  have  long  been  the 
sole  support  of  important  public  and  private 
interests.  If  a  sti-ict  scrutiny  were  made  of 
tbe  various  acts  creating  counties  and  de- 
fining their  boundaries,  especially  the  earlier 
ones,  there  is  little  doubt  tbat  many  errors, 
and  absurdities  would  be  discovered.  As  an 
instance,  it  may  be  mentioned  that  tbe  orig- 
inal boundary  line  of  Fresno  county  cut  off 
from  Tuolumne  county  that  portion  of  its 
territory  between  said  line  and  the  summit 
>f  Mt  Lyell,  and  transferred  it  to  Fresno 
county,  but  when  this  line  was  altered  by  the 
act  of  1870  that  part  of  Tuolumne  county, 
though  cut  off  from  Fresno,  was  not  restored 
to  Tuolumne  by  any  express  provision  of  the 
statute,  and  therefore,  upon  a  strict  construc- 
tion, has  ever  since  remained  derelict— a  no 
man's  land.  But  tbe  rule  contended  for  by 
counsel  is  not  supported  by  the  authorities 
be  cites.  They  go  no  further  than  to  show 
tbat  an  act  is  sometimes  found  to  be  so  in- 
complete, equivocal,  or  Indefinite  as  to  be  in- 
capable of  enforcement  without  amendment, 
but  they  are  not  placed  upon  a  par  with 
acts  that  have  been  expressly  repealed,  and 
which,  being  out  of  existence,  cannot  be  re- 
vived by  acts  professing  to  amend  them. 
They  are  inoperative,  and,  in  that  sense  only, 
void;  but  if  by  amendment  they  can  be 
made  certain,  definite,  unambiguous,  there  is 
no  reason  why  they  may  not  be  made  oper- 
ative by  that  means  as  well  as  by  the  pas- 
sage of  a  new  act  If,  therefore,  the  act  of 
1S72  had  been  inoperative  owing  to  the  mis- 
take above  indicated,  it  would  have  been 
cured  by  the  act  of  1874.  But  in  truth  it 
would  have  required  no  greater  llberalty  of 
construction  than  is  frequently  indulged  In 
support  of  the  evident  intention  of  the  Legis- 
lature to  support  the  act  of  1872.  It  is  clear 
that  the  Legislature  Intended  by  that  act  to 
restore  the  original  boundary  line  between 
Fresno  and  Mariposa  as  far  as  it  could  be 
followed  without  intersecting  the  (then)  "pres- 
ent" line.  It  happened,  contrary  to  the  be- 
lief of  tbe  Legislature,  that  the  original  line 
could  be  followed  all  the  way  to  the  line  of 
Tuolumne— the  common  eastern  boundary  of 
both  Mariposa  and  Fresno— without  inter- 
secting the  then  present  line  of  division  be- 
tween them,  but  this  fact  did  not  deprive  it 
of  the  essential  quality  of  a  fixed,  certain, 
and  definite  boundary— the  sole  purpose  of 
tbe  act. 

Tbe  contention  of  counsel  for  appellant, 
that  the  act  of  1872  never  took  effect,  either 
as  originally  enacted  or  as  amended  in  1874, 
Is  supposed  to  be  strongly  corroborated  by 
the  circumstance  that,  in  the  act  of  1803  cre- 
ating Madera  county,  its  eastern  boundary 


is  traced  from  the  southeast  comer  only  to 
tbe  "corner  common  to  the  counties  of  Tuo- 
lumne, Mariposa  and  Fresno"  (1.  e.,  to  the 
summit  of  Mt.  Lyell),  "thence  following  the 
line  now  established  between  the  counties  of 
Mariposa  and  Fresno,  to,"  etc.  This  certain- 
ly proves  tbat  the  Legislature  of  1893  had 
relapsed  into  the  same  mistake  made  by  the 
Legislature  of  1872,  viz.,  that  the  original 
boundary  between  Mariposa  and  Fresno  would 
pass  to  the  south  instead  of  to  the  north  of 
Mt.  Lyell,  but  it  proves  nothing  more,  and, 
clearly,  is  not  a  construction  of  existing  laws 
which  the  courts  are  bound  to  follow. 

The  judgment  of  the  superior  court  is  af- 
firmed. 

We  concur:  McFAKLAND,  J.;  SHAW,  J.; 
ANGELLOTTI,  J.;  LORIGAN,  J.;  VAN 
DYKE,  J.;  HENSHAW,  J. 


(142  Cal.  222) 
SAN  FRANCISCO  &  S.  M.  ELECTRIC  RY. 
OO.  V.  SCOTT,  Tax  Collector. 
(S.  P.  2,285.) 

(Supreme  Court  of  California.    July  1,  1903.) 

TAXATION— STREET  RAILWAYS— RAILROADS- 
CONSTITUTION— CONSTRUCTION. 

1.  Const,  art.  13,  i  10,  provides  tliat  the  fran- 
chise, rondway,  roniibed,  mils,  and  rolling  stock 
of  all  railroads  opernted  in  more  tlian  one  coun- 
ty iu  this  state  shall  be  assessed  by  tlie  state 
board  of  equalization  at  their  actual  value,  and 
the  same  sliall  be  apportioned  to  the  counties, 
cities  and  counties,  cities,  towns,  townships, 
and  districts  in  which  said  railroads  are  locat- 
fc<i,  in  proi)ortion  to  tlie  number  of  miles  of  rail- 
way laid  iu  such  counties,  cities  and  counties, 
citieSj  towns,  townships,  and  districts.  Heli, 
that  in  view  of  the  differences  in  the  nature  of 
franchises  of  railroads  and  of  street  railways, 
and  of  the  fact  that  the  value  of  the  different 
portions  of  a  street  railway  line  varied  nccord- 
mg  to  the  density  of  tiie  population  of  the  lo- 
calities traversed,  "street  railways"  were  not 
included  within  the  term  "railroads"  in  said 
section,  as  being  of  the  class  of  subjects  intend- 
ed to  be  dealt  witli  by  its  provisions. 

McFarland  and  Henshaw,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court, 
Git}'  and  County  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Proceedings  by  the  San  Francisco  &  San 
Mateo  Electric  Railway  Company  against  Jo- 
seph H.  Scott,  tax  collector.  From  the  Judg- 
ment, phiintiff  appeals.    Affirmed. 

Morrison  &  Cope,  for  appellant.  Franklin 
£^  Lane,  City  Atty.,  for  respondent 

HENSHAW,  J.  This  appeal  is  on  the  Judg- 
ment roll.  The  facts  are  undisputed,  and  tbe 
single  question  presented  for  determination 
Is  whether,  under  the  Constitution  of  this 
state,  tbe  franchises,  rails,  and  rolling  stock 
of  a  street  railroad  operated  in  more  than  one 
county  should  be  assessed  by  tbe  state  board 
of  equalization  or  by  the  assessors  of  the  sev- 
eral counties  through  which  the  railroad 
passes.  It  is  conceded  that  if  the  word  "rail- 
roads," as  used  in  section  10,  art  13,  of  tbe 
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Constitution  of  the  state,  Includes  street  rail- 
roads, the  Judgment  should  be  reversed.  The 
section  of  the  Constitution  to  which  reference 
has  been  made  reads  as  follows:  "•  •  * 
The  franchise,  roadway,  roadbed,  rails  and 
rolling  stock  of  all  railroads  operated  In  more 
than  one  county  in  this  state,  shall  be  assess- 
ed by  the  state  board  of  equalization  at  their 
actual  Talue,  and  the  same  shall  be  appor- 
tioned to  the  counties,  cities  add  counties, 
cities,  towns,  townships  and  districts  in 
which  sucli  railroads  are  located,  in  propor- 
tion to  the  number  of  miles  of  railway  laid 
in  such  counties,  cities  and  couhties,  towns, 
townships  and  districts." 

It  has  been  said  by  this  court  (Ferguson  v. 
Sherman,  116  Cal.  176.  47  Pac.  1023,  37  L.  R. 
A.  622)  that  the  word  "railroad,"  as  used  In 
law,  is  broad  enough  to  include  street  rail- 
roads, and  many  cases  have  arisen  where  the 
courts  have  held  that  the  word  does  in  its 
signtflcntion  include  such.  Each  case  is  to 
be  determined  upon  its  own  facts,  having  in 
view  the  circumstances,  the  context,  the  pre- 
sumed intention  of  the  lawmakers,  and  the 
general  policy  of  the  state  in  regard  to  the 
particular  matter.  There  being  no  question, 
therefore,  that  the  word  employed  by  the 
Constitution  embraces  in  proper  cases  street 
railways,  our  inquiry  is  narrowed  to  a  deter- 
mination of  the  intention  of  the  framers  of 
oar  Constitution,  and  here,  by  reference  to 
the  constitutional  debates,  all  doubt  upon  the 
question  would  seem  to  be  eliminated.  The 
end  sought  to  be  attained  was  a  just  and  uni- 
form method  of  taxation  for  railroads  oper- 
ated In  more  than  one  county.  The  section 
of  the  Constitution,  as  originally  presented, 
provided  that  the  value  of  all  the  property  of 
All  railroad  corporations  should  be  assessed 
by  the  state  board  of  equalization.  Much  de- 
bate followed,  and  it  was  pointed  out  that, 
where  a  railroad  was  operated  in  but  one 
county,  the  assessor  of  that  county  was  as 
competent  to  fix  the  value  as  he  was  that  of 
iiny  other  property  within  his  territory;  that 
there  was  an  essential  difference  between 
railroads  so  operated  and  those  which  trav- 
ersed two  or  more  counties  of  the  state.  The 
debate,  in  short,  revolved  about  the  single 
(lucstion  of  assessment  for  ptu-poses  of  taxa- 
tion. Finally,  the  amendment  was  offered 
which  now  finds  place  in  the  Constitution, 
and  debate  upon  this  followed,  always  upon 
the  same  lines,  as  to  the  wisdom  and  justice 
of  the  plan  of  assessment.  For  example,  Mr. 
Estee  in  opposition  protested  "because  the 
very  fundamental  doctrines  of  taxation  rest 
upon  the  proposition  that  every  dollar  shall 
be  taxed  by  a-  rule  which  shall  be  uniform 
tliroughout  the  state."  Mr.  West,  of  Los  An- 
geles, di!!cus!iiug  the  proposed  amendment 
and  answering  Mr.  Estee,  declared:  "I  fully 
agreed  with  the  gentleman  that  we  should 
adopt  a  rule  that  will  be  imlform  in  its  op- 
eration. But  certainly  I  disagree  with  him 
when  he  says  we  cannot  have  the  railroad 
property  in  this  state  assessed  by  a  state 


board  of  equalization.  In  that  particular  it 
would  be  a  state  board  of  assessors.  Now, 
it  is  well  known  that  the  railroad  property 
is  peculiar  property  in  itself.  It  does  not  bear 
any  relation  to  the  localities  as  other  proper- 
ty does.  It  is  considered  as  an  entirety.  Thc- 
rolllng  stock  and  all  belong  to  the  road  as  a 
whole,  and  ought  to  be  assessed  as  a  part  of 
the  entire  line.  All  the  property  used  is  a 
part  of  the  road,  and  the  value  can  be  much 
better  ascertained  by  assessing  it  as  a 
whole."  And  Mr.  Justice  Van  Dyke,  at  that 
time  a  member  of  the  constitutional  conven- 
tion, opposing  the  original  section  and  favor* 
Ing  the  amendment,  said,  amongst  other 
things:  "There  are  many  railroads  in  this 
state,  and  gentlemen  seem  to  forget,  in  their 
efforts  to  drive  at  the  main  railroad,  that  in 
some  counties  there  are  short  lines  of  rail- 
road for  local  purposes  which  will  come  with- 
in the  provisions  of  this  section  as  it  now 
stands.  Why  take  a  local  railroad  in  Hum- 
boldt county  that  runs  but  a  few  miles,  and 
throw  the  assessment  of  that  property  upon 
the  state  board?  It  is  not  the  office  of  that 
board.  It  ought  to  be  assessed  by  the  county 
assessor  the  same  as  all  -  other  property  in 
Humboldt  county.  •  •  •  por  that  reas(m 
I  am  in  favor  of  the  amendment  proposed  by 
the  gentleman  from  Los  Angeles." 

It  is  tlius  an  assured  and  ascertained  fact 
that  the  framers  of  the  Constitution  recog- 
nized a  broad  distinction,  for  purposes  of 
taxation,  between  railroads  operated  in  but 
one  county  and  railroads  operated  in  more 
than  one  county,  and  that  they  set  forth  a 
different  scheme  of  taxation  for  the  differ- 
ent kinds  of  roads.  In  People  v.  Central  Pa- 
cific R.  R.  Co.,  105  Cal.  576,  38  Pac.  905,  fur^ 
ther  differences  and  distinctions  are  pointed 
out  in  justification  of  the  classification  made 
by  the  Constitution,  and  practical  examples 
given  of  the  difilculties  that  would  arise  were 
it  attempted  to  enforce  by  delinquent  tax 
sales  the  assessments,  if  made  in  the  sepa- 
rate counties  by  the  local  assessors. 

It  may  be  here  noted  tluit  the  Constitution 
itself  nowhere  employs  the  phrase  "street 
railroad"  or  "street  railway,"  but,  when  it 
speaks  at  all  upon  the  subject,  uses  the  word 
"railroad."  True,  some  provisions  could  in 
their  nature  have  no  application  to  street 
railroads  operated  within  a  single  city  or  a 
single  county,  but  this  is  no  argument  against 
the  proposition  that,  where  the  Constitution 
speaks  generally  of  railroads,  all  railroads,  of 
whatever  class,  wh)cb  by  fair  Interpretatloa 
and  intendment  come  within  the  meaning  of 
the  word,  are  meant  to  be  Included;  for,  as 
was  said  by  the  Supreme  Court  of  Maryland 
in  Oler  v.  It.  R.  Co.,  41  Md.  5S3,  where  it  is 
decided  tliat  "railroad"  did  include  "street 
railroad":  "Had  they  not  been  made  parts 
of  the  law,  it  might  have  furnished  an  args- 
ment  that  would  not  have  been  without 
weight,  that  such  railroads  were  intended  to 
be  excluded  from  its  operation;  but  we  do  not 
understand  that  their  being  in  the  law  can 
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furnish  any  sound  reason  for  the  exclusion 
of  other  classes  of  railroads,  when  the  lan- 
guage of  its  general  provisiona,  as  is  the  case 
with  the  law  before  us.  Is  broad  enough  to 
embrace  them."  Nor  should  much  weight  be 
given  to  the  argument -that  the  framers  of 
the  Constitution  could  not  tutve  had  in  con- 
templation such  interurbau  and  intercounty 
roads  as  now  exist,  because  at  the  time  the 
Constitution  was  adopted  there  were  only 
steum  railroads  operating  in  oae  or  more 
counties  of  the  state,  and  street  railroads  run- 
ning wholly  within  the  streets  of  a  single 
mnnicipality,  generally  with  horses  for  mo- 
tire  power.  It  is  true  that  electricity  as  a 
motive  power  was  not  then  in  use,  but  no 
-one  would  contend  that  a  newer  mode  of 
propulsion  would  operate  to  affect  the  terms 
of  this  constitutional  provision.  If  any  one 
of  our  present  steam  railroads  running 
through  several  counties  of  the  state  should 
change  its  motive  power  to  electricity,  It 
would  bordly  be  contended  tliat  by  reason  of 
that  change  they  were  withdrawn  from  the 
operation  of  this  provision,  and  it  would  be 
an  altogether  unjustifiably  narrow  construc- 
tion of  our  Constitution  to  hold  that  its  pro- 
Tisions,  or  that  this  provision,  must  be  con- 
strued solely  in  the  light  of  facts  existing  at 
the  time  of  its  adoption.  The  Constitution  is 
the  organic  and  governing  law  of  our  state. 
It  is  never  to  receive  a  technical  construction 
like  a  common-law  instrument  or  a  statute. 
It  is  always  to  be  so  interpreted  as  to  carry 
out  the  great  principles  of  government  which 
it  embraces  and  expresses,  or,  as  Judge  Sto- 
ry says:  "A  constitution  of  government  does 
not  and  cannot  from  its  nature  depend  in  any 
great  degree  upon  mere  verbal  criticism,  or 
upon  the  import  of  single  words.  •  *  • 
While  we  may  well  resort  to  the  meaning  of 
single  words  to  assist  our  inquiries,  we 
sbonid  never  forget  that  It  is  an  instrument 
of  government  we  are  to  construe,  and  that 
must  be  the  truest  exposition  which  best  har- 
monizes with  its  design,  its  objects,  and  its 
general  structure."  Black  on  Interpretation 
of  Laws,  p.  14.  It  is  in  strict  consonance 
with  tbis  principle  of  interpretation  that 
courts  hold,  and  that  in  this  case  it  should 
be  held,  that  the  instrument  was  not  fixed, 
set,  and  hardened  upon  the  day  of  its  adop- 
tion, but  is,  and  was  meant  to  be,  fiexlble 
enough  to  meet  the  changing  conditions  of 
our  civilization.  The  English  cases  are  com- 
mon where  their  statutes,  which  have  some- 
thing of  constitutional  force,  have  been  held 
to  embrace  new  conditions,  nonexistent  at 
the  time  of  the  passage  of  the  act.  Thus,  in 
Bishop  V.  North,  Mees.  &  W.  418,  a  stat- 
ute passed  In  1792,  of  course  long  before  the 
existence  of  steam  railways,  provided  that 
the  proprietor  of  any  estate  containing  any 
mines  of  coal  or  other  minerals  could  build 
a  railway  over  the  land  of  another  for  carry- 
ing his  coals  or  other  minerals,  by  first  pay- 
ing or  tending  satisfaction  for  the  damages 
to  be  thereby  occasioned,  and  the  question 
75  P.-37 


arose  whether  under  this  act  a  railway  could 
be  built  over  lands  of  another  on  which 
steam  cars  and  locomotives  were  to  be  used. 
The  court  held:  "I  cannot  think  it  [the  act] 
can  be  qualified  by  showing  that  at  the  time 
of  the  passage  of  the  act  a  particular  species 
of  railway,  unlike  the  one  contemplated,  was 
in  use.  The  power  is  general  to  make  rail- 
ways over  the  lands  or  grounds  of  any  person 
or  persons  making  satisfaction  for  the  dam- 
ages to  be  occasioned  thereby."  And  so,  too. 
In  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  Div.  228, 
a  statute  passed  before  bicycles  were  known, 
and  which  imposed  a  penalty  for  "furiously 
driving  any  sort  of  carriage,"  was  held  to 
apply  to  the  furiQUS  driving  of  a  bicycle. 

Electric  roads  themselves  were  first  oper- 
ated upon  the  streets  of  a  mnnicipality. 
They  next  extended  out  upon  the  suburban 
roads  and  county  highways.  They  now  run 
freely  between  counties.  They  are  projected 
over  all  parts  of  the  state,  and,  if  the  ex- 
pressed conviction  of  many  prominent  engi- 
neers is  to  be  credited,  it  will  not  be  long 
before  even  between  states  they  will  to  a 
great  extent  have  supplanted  the  present 
steam  railroads. 

Nor  can  any  well  founded  distinction  be 
made  because  they  run,  where  possible,  along 
and  upon  streets  and  highways.  They  do 
not  always  do  so.  They  frequently  traverse 
lands  upon  their  own  acquired  rights  of  way; 
and,  when  they  are  operated  in  two  or  more 
counties  of  the  state,  no  reason  appears  why 
they  should  not  be  held  to  come  within  the 
provisions  of  the  section  of  the  Constitution 
under  consideration,  and  many  reasons,  as 
above  pointed  out,  demand  that  they  should 
be. 

The  Judgment  Is  therefore  reversed,  and 
the  cause  remanded. 

We  concur:  MePARLAND,  J.;  SHAW,  J.; 
VAN  DYKE,  J.;  ANGESLLOTTI,  J.;  LORI- 
GAN,  J. 

BEATTY,  C.  J.  I  dissent  The  question 
whether  street  railways  are  covered  by  the 
provisions  of  the  Constitution  empowering 
the  railroad  commissioners  to  regulate  fare* 
and  freights  of  railroad  and  other  transpor- 
tation companies  was  before  this  ^court  in 
the  case  of  Raihx>ad  Commissioners  t.  Mar- 
ket Street  Ry.  Co.,  132  Cal.  677,  64  Pac.  1065, 
and  it  was  there  held— all  the  Justices  except 
Temple  concurring— that,  although  within  the 
literal  terms  of  the  Constitution,  a  street 
railroad  company  was  not  within  the  inten- 
tion of  its  framers.  The  opposite  view  was 
very  cogently  presented  in  the  dissenting 
opinion  of  Judge  Temple,  but  the  court  was 
satisfied  that  the  members  of  tlie  conven- 
tion In  framing,  and  the  people  in  adopting, 
the  Constitution,  did  not  intend  to  subject 
to  the  control  of  a  state  board  the  holders 
of  a  franchise  granted  by  local  authority  up- 
on special  conditions  varying  with  the  locali- 
ty.   The  reasons  which  induced  that  decision 
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apply  with  still  greater  force  to  the  present 
case.  If  It  Is  right  that  the  city  granting  a 
franchise  should  retain  the  exclusive  power 
to  regulate  the  conditions  upon  which  it  may 
be  exercised,  It  is  right  that  the  city  to  whose 
bounty  the  holders  of  the  franchise  are  in- 
debted for  whatever  value  it  possesses  should 
retain  the  power  to  assess  and  tax  that  value 
for  municipal  purposes.*  And  there  is  no  diffi- 
culty in  distinguishing  street  railroads  from 
railroads  "operated  in  two  or  more  counties" 
—the  test  by  which  the  Jurisdiction  of  the 
state  board  of  equalization  is  defined.  The 
essential  difference  between  the  railroad  of 
the  Constitution  and  a  street  railroad  does 
not  consist  in  the  difference  of  motive  power 
employed  or  of  traffic  conducted,  but  in  the 
origin  and  nature  of  their  respective  fran- 
chises. A  raih-oad  franctiise  is  obtained  upon 
terms  and  conditions  equally  applicable  to 
ail  roads  of  its  class  by  compliance  with  the 
general  state  law  which  empowers  the  corpo- 
ration to  construct  and  operate  a  railroad  be- 
tween the  designated  termini,  located,  it 
may  be.  In  counties  widely  separated.  A 
street  railroad  is  constructed  and  operated 
entirely  within  the  limits  of  a  municipal  cor- 
poration, under  a  special  franchise  granted 
by  the  local  authority,  and  subject  to  such 
special  conditions  as  the  local  authority  may 
choose  to  Impose.  The  corporation  or  indi- 
viduals holding  the  franchise  cannot  under 
their  charter  extend  their  road  beyond  the 
city  limits,  nor  can  they  possibly  operate  it 
in  two  or  more  counties  unless  it  should 
happen  that  one  municipal  corporation  should 
be  partly  situated  in  one  county  and  partly 
in  another— a  contingency  which  It  is  safe  to 
say  no  member  of  the  constitutional  conven- 
tion ever  thought  of.  All  they  can  do,  and 
all  they  have  done  in  this  case.  Is  to  buy 
another  road,  chartered  by  a  different  local 
body  and  situated  in  another  county,  unite 
the  ends  of  the  two  ronds,  run  some  of  their 
cars  over  it,  and  call  it  a  road  operated  in 
two  or  more  counties.  But  does  it  therefore 
become  one  road  for  purposes  of  taxation? 
Does  the  mere  accident  of  common  owner- 
ship of  two  roads,  entirely  Independent  in 
their  origin,  work  a  complete  revolution  in 
the  mode  of  assessing  and  taxing  them,  and 
at  once  release  from  the  burdens  of  munici- 
pal taxation  a  portion  of  the  municipal  fran- 
chise corresponding  to  the  mileage  of  the 
county  road?  I  should  think  a  court  would 
hesitate  to  come  to  such  a  conclusion.  The 
iUiding  of  the  trial  court  In  this  case  is  that 
the  predecessors  of  the  plaintiff  obtained  a 
franchise  from  the  county  of  San  Mateo  em- 
powering them,  subject  to  the  orders  of  the 
supervisors  of  that  county,  to  lay  and  operate 
a  track  along  certain  county  roads,  and  that 
at  different  dates  the  predecessors  of  plain- 
tiff (not  necessarily  the  same  predecessors, 
though  that  Is  wholly  immaterial)  obtained 
franchises  from  the  city  and  county  of  San 
Francisco  empowering  them  to  construct  and 
operate  a  sti^eet  railroad  over  certain  streets 


of  the  city.  Now,  suppose  that  the  mileage 
of  the  road  in  San  Mateo  was  equal  to  the 
mileage  of  the  road  in  San  Francisco,  but, 
owing  to  the  density  of  population  in  the  city 
and  the  volume  of  traffic  there,  the  fran- 
chise, road,  and  rolling  stock  of  the  city  road 
were  worth  in  the  market  $1,000,000  and  the 
franchise,  road,  and  rolling  stock  of  the  San 
Mateo  road  were  worth  only  $100,000.  Be- 
fore the  consolidation  by  transfer  from  Its 
predecessors  to  the  plaintiff  I  suppose  it  will 
be  conceded  the  two  roads  were  separately 
assessable— the  one  by  the  assessor  of  San 
Mateo  county  at  $100,000  for  state  and  coun- 
ty purposes,  and  the  other  by  the  assessor 
of  San  Francisco  dty  and  county  at  $1,000,- 
000  for  state  and  county  and  municipal  pnr- 
iwses.  By  the  consolidation  and  operation  of 
the  two  roads  under  a  common  ownersliip 
this  change  Is  effected:  The  two  roads,  with 
their  distinct  franchises  and  all  their  rolling 
stock,  pass  under  the  Jurisdiction  of  the  state 
board,  by  whom  they  are  assessed  in  a  lump 
at  $1,100,000,  which  is  assigned  half  and  half 
—hi  proportion  to  mileage— to  San  Francisco 
and  San  Mateo.  Four  hundred  and  fifty 
thousand  dollars  of  taxable  value  is  transfer- 
red froin  San  Francisco  to  San  Mateo  for 
state  and  county  purposes,  and  the  same 
amount  is  absolutely  exempted  from  any  con- 
tribution to  the  burdens  of  municipal  admin- 
istration. The  value  created  by  San  Francis- 
co—the  value  dependent  upon  municipal  con- 
ditions and  justly  chargeable  with  its  sture 
of  municipal  expenses— is  by  the  mere  act  ot 
the  recipients  of  the  city's  bounty  emancipat- 
ed from  any  share  of  the  municipal  burdens. 
This  unjust  consequence  <Jf  the  present  de- 
cision may  perhaps  be  better  illustrated  by 
the  effect  of  coupling  a  county  road  with  a 
street  railroad  of  a  city  not  consolidated  with 
a  county,  and  whose  boundaries  are  not  co- 
incident with  the  county  boundaries.  Sup- 
pose a  street  railroad  company  holds  its  fran- 
chise from  the  city  of  Los  Angeles;  that  it 
has  30  miles  of  track  within  the  city,  which, 
with  its  franchise,  its  rolling  stock,  used  and' 
necessary  for  its  city  traffic,  is  worth  $10,- 
000,000.  Suppose  a  county  road  coostructed 
and  operated  under  a  separate  franchise 
granted  by  a  different  body  and  upon  differ- 
ent conditions,  subject  to  visitation  by  a  dif- 
ferent authority  and  forfeitable  upon  differ- 
ent contingencies,  extending  from  the  city 
boundary  30  miles  through  the  county,  and  a 
short  distance  into  Orange  county,  is  worth 
$1,000,000.  While  these  roads  are  separately 
owned,  the  road  in  the  city  is  assessed  by 
the  city  assessor  at  its  full  value  for  city 
purposes,  and  contributes  Its  fair  share  to- 
wards sustaining  the  burdens  of  municipal 
administi-atlon.  But  if  the  company  that 
owns  the  city  franchise  buys  the  country 
road  and  connects  it  with  the  city  tracks,  so 
that  it  can  run  cars  over  it  to  accommodate 
the  country  traffic,  the  state  board  at  once 
becomes  the  sole  assessor  for  all  purposes, 
and  this  consequence  ensues:    The  consoli- 
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dated  road  Is  assessed  for  $11,000,000,  and 
for  state  and  county  purposes  pays  tlie  same 
taxes  it  did  before  the  change,  but  the  city 
taxes  must  be  levied  upon  only  $5,500,000  In- 
stead of  $10,000,000;  $4,500,060  Is  struck 
from  the  city  roll,  and.  If  the  rate  of  city  tax- 
es is  1  per  cent,  the  city  loses,  and  Its  crea- 
ture gains,  $45,000  a  year  by  Its  own  act.  It 
subsidizes  itself  at  the  expense  of  its  patrons 
In  a  large  sum  annually  in  aid  of  the  con- 
struction of  country  roads,  which  may  or 
may  not  yield  operating  expenses.  And  if, 
with  such  encouragement,  it  extends  Its  con- 
necting road  through  Orange  county  into  Riv- 
erside and  San  Diego  or  San  Bernardino,  the 
relative  share  of  the  city  of  Los  Angeles  in 
the  total  assessment  continually  diminishes 
and  for  city  purposes  is  entirely  lost,  while 
for  state  and  county  purposes  It  Is  transfer- 
red in  increasing  proportion  from  Los  An- 
geles county  to  Orange,  Riverside,  and  San 
Diego.  The  situation  indeed  offers  infinite 
possibilities,  and  in  the  future  development 
of  the  state  it  Is  not  to  be  doubted  that  city 
railroad  corporations  will  avail  themselves 
freely  of  a  means  placed  In  their  power  to 
evade  taxation  for  municipal  purposes  upon 
the  property  originating  in  municipal  grant, 
and  deriving  its  value  from  the  same  condi- 
tions which  make  municipal  administration 
necessary  and  costly. 

These  considerations,  in  my  opinion,  call 
much  more  loudly  for  the  construction  given 
to  the  word  "railroad"  in  the  Market  Street 
Case  than  did  the  considerations  upon  which 
that  decision  was  based. 

On  Rehearing. 

(Feb.  15,  1904.) 

SHAW,  J.  This  is  an  appeal  by  the  plain- 
tiff from  the  Judgment  of  the  court  below  In 
favor  of  the  defendant.  This  appeal  is  on 
the  judgment  roll  alone.  The  plaintiff  is  the 
owner,  of  a  street  railroad  running  from  the 
Intersection  of  Market  street  and  Stenart 
street.  In  the  city  and  county  of  San  Fran- 
cisco, to  the  town  of  Baden,  In  San  Mateo 
county,  with  a  branch  at  the  intersection  of 
Eighteenth  and  Guerrero  streets  to  Golden 
Gate  Park,  a  total  distance  of  23  miles,  of 
which  18.4  is  situated  in  San  Francisco  and 
the  remainder  in  the  county  of  San  Mateo. 
During  the  times  here  Involved  the  plaintiff 
was  operating  the  road  In  more  than  one 
county;  that  is  to  say,  it  was  operated  as  a 
continuous  line  running  from  the  terminus  in 
San  Francisco  to  Baden  in  San  Mateo  county. 
The  assessor  of  San  Francisco  for  the  year 
1899  made  an  assessment  of  the  property  of 
the  plaintiff.  Including  its  franchise,  road- 
way, roadbed,  rails,  and  rolling  stock  situated 
in  the  county  of  San  Francisco.  In  the  same 
year  the  state  board  of  equalization  made  a 
valuation  of  the  entire  line  of  the  plaintiff's 
rond,  and  apportioned  the  same  between  the 
county  of  San  Mateo  and  the  city  and  county 
of  San  Francisco,  according  to  the  mileage 


of  the  road  situated  in  each  county,  respec- 
tively. The  question  which  ot  these  two  as- 
sessments is  the  one  sanctioned  by  law  is  the 
sole  question  In  the  case.  It  Is  conceded  that 
If  the  word  "railroads,"  as  used  In  section  10, 
art.  13,  of  the  Constitution,  is  to  be  construed 
to  include  street  railroads,  the  assessment  of 
the  state  board  of  equalization  must  prevail, 
and  the  Judgment  must  be  reversed.  The  en- 
tire section  In  question  Is  as  follows:  "All 
property  except  as  hereinafter  In  this  section 
provided,  shall  be  assessed  in  the  county, 
city,  city  and  county,  town,  township  or  dis- 
trict in  which  It  is  situated.  In  the  manner 
prescribed  by  law.  The  franchise,  roadway, 
roadbed,  rails  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county  in 
this  state  shall  be  assessed  by  the  state  board 
of  equalization,  at  their  actual  value,  and  the 
same  shall  be  apportioned  to  the  counties, 
cities  and  counties,  cities,  towns,  townships, 
and  districts  in  which  said  railroads  are  lo- 
cated, in  proportion  to  the  number  of  miles 
of  railway  laid  in  such  counties,  cities  and 
counties,  cities,  towns,  townships  and  dis- 
tricts." 

At  the  time  of  the  adoption  of  the  Consti- 
tution there  was  not  within  the  state  a  street 
railway  operated  in  more  than  one  county; 
nor  was  there  any  apparent  probability  that 
there  ever  would  be  such  a  street  railroad. 
The  Civil  Code,  at  that  time,  classified  street 
railroads  and  ordinary  commercial  railroads 
separately,  designating  one  by  the  term  "rail- 
road" and  the  other  by  the  term  "street  rail- 
road." The  constitutional  convention  was 
composed  largely  of  lawyers,  who  must  be 
presumed  to  have  been  familiar  with  the 
nomenclature  used  in  the  Civil  Code.  Thtt 
street  railroads  then  in  operation  were  con- 
fined entirely  to  the  limits  of  cities  and 
tovnis.  The  debates  in  the  convention  show 
that  there  was  there  no  suggestion  that  the 
provision  In  question  was  Intended  to  refer  to 
street  railroads,  nor  any  reference  other  than 
to  ordinary  commercial  railroads.  In  view 
of  these  facts,  it  cannot  be  said  that  either 
the  convention  or  the  people,  in  adopting  this 
section  of  the  Constitution,  were  looking  for- 
ward to  a  possible  condition,  and  adopting  a 
regulation  for  the  assessment  of  a  possible 
street  railroad  which  might  at  some  future 
time  be  operated  in  more  than  one  county. 
There  was  therefore  clearly  an  absence  of 
actual  Intention  in  using  the  word  "rail- 
roads" to  make  a  provision  which  also  should 
apply  to  street  railroads,  If,  peradventure,  in 
the  future  one  should  come  within  the  de- 
scription. If  the  word  is  to  be  extended  so 
as  to  Include  street  railroads.  It  is  not  be- 
cause of  the  actual  intention  of  those  who 
framed  and  adopted  the  Constitution  to  give 
the  word  that  meaning,  but  because  of  the 
rule  of  law  that  where  a  provision  is  made 
by  law  for  a  certain  class  of  subjects,  and 
thereafter  a  new  but  similar  subject  is  creat- 
ed, coming  within  the  general  description, 
I  and  within  the  particular  purpose  and  object 
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of  the  law,  it  Is  to  be  considered  as  having 
been  intended  to  be  included  in  the  original 
description.  Thus,  for  illustration,  a  statute 
which  imposes  a  penalty  for  "furiously  driv- 
ing any  sort  of  carriage"  was  held  to  include 
and  apply  to  bicycles,  although  at  the  time 
the  statute  was  adopted  bicycles  had  not  yet 
come  into  existence.  Taylor  v.  Goodwin,  Li. 
R.  4  Q.  B.  Div.  228. 

A  good  deal  is  said  in  the  briefs  with  re- 
spect to  the  rule  of  construction  to  be  applied 
to  such  cases,  but  there  is  no  better  state- 
ment of  the  rule  to  be  found  than  that  given 
by  tliis  court  in  Railroad  Commissioners  v. 
Market  St.  R.  R.  Co.,  132  Cal.  678,  04  Pac. 
1065,  in  these  words:  "In  order  to  correctly 
determine  this  question  we  must  look  to  the 
words  used,  the  context,  the  object  in  view, 
and  the  evils  that  were  intended  to  be  reme- 
died." The  rule  is  stated  in  this  language 
in  Masa,  etc.,  v.  Hamilton,  88  Fed.  588,  32 
C.  C.  A.  40:  "The  meaning  of  the  word 
must  always  depend  upon  the  context  and 
the  legislative  intent  of  the  statute  in  which 
it  is  used,  and  must  be  ascertained  from  the 
occasion  and  necessity  of  the  law,  from  the 
mischief  felt,  and  the  object  and  remedy  in 
view." 

As  to  the  word  used,  it  Is  manifest  from 
an  examination  of  the  numerous  cases  cited 
on  each  side  of  the  question  that  the  word 
"railroad"  may  or  may  not  include  street 
railroads,  according  to  the  circumstances,  and 
that,  in  order  to  determine  whether  it  does 
or  not,  we  cannot  consider  the  word  Itself 
as  of  any  consequence,  but  must  in  ev&ey 
case  look  to  the  "context,  the  object  in  view, 
and  the  evils  intended  to  be  remedied."  The 
context  of  the  Constitution,  as  a  whole,  apart 
from  this  particular  section,  affords  us  little 
aid.  It  nowhere  refers  to  street  railroads  in 
express  terms.  It  was  held  in  Railroad  Com- 
missioners V.  Market  St  R.  R.  Co.,  supra, 
that  the  word,  as  used  in  sections  22  and  23 
of  article  12,  providing  for  the  supervision  of 
railroads  and  railroad  cwporations  by  a  board 
of  commissioners,  did  not  include  street  rail- 
roads. Yet  It  is  not  unlikely,  notwithstand- 
ing what  is  said  in  the  opinion  in  that  case, 
that  the  same  word,  as  used  in  some  of  the 
other  sections  in  the  same  article,  would  be 
properly  construed  to  include  street  railroads. 
We  must,  therefore,  look  to  the  Immediate 
context  of  the  article  and  section  In  question, 
and  to  the  "object  in  view  and  the  evils  to  be 
remedied." 

The  general  subject  of  article  13,  in  which 
the  section  involved  occurs,  is  the  taxation 
and  assessment  of  property  and  persons. 
Section  1  declares  the  general  policy  of  the 
law  to  be  that  all  property  is  to  be  taxed  in 
proportion  to  its  value,  and  that  the  value  is 
to  be  ascertained  In  the  manner  provided  by 
law.  The  general  rule  with  respect  to  the 
manner  of  ascertaining  the  value  is  declared 
in  the  section  here  involved  to  be  that  all 
property  shall  be  assessed  by  the  local  au- 
thorities of  the  place  where  it  Is  situated. 


This  general  rule  would  suffice  to  give  a  uni- 
foi-m  and  Just  assessment  of  all  ordinary 
property,  but  in  considering  the  subject  of 
the  property  of  railroads  extending  from  one 
cotmty  into  another,  and  operated  as  a  whole, 
as  was  the  case  with  the  greater  number  of 
the  railroads,  other  than  street  railroads, 
then  In  operation  In  the  state,  it  is  manifest 
from  the  debates  that  the  conv«ntlon  per- 
ceived that  this  method  would  cause  much 
inequality  in  the  valuation  of  the  same  kind 
of  property,  having  substantially  the  same 
value.  In  the  difCereat  counties,  and  would 
produce  contUcts  between  the  authorities  of 
different  counties  concerning  the  exact  loca- 
tion of  the  movable  property,  described  as 
rolling  stock,  on  the  day  its  liability  to  as- 
sessment accrued,  and  probably  some  double 
assessments  of>  such  property  in  the  respec- 
tive counties.  These  were  the  evils  which 
the  convention  sought  to  remedy  by  the  pro- 
vision under  consideration.  The  density  of 
population  and  the  value  of  lands  at  any 
point  along  the  line  of  an  ordinary  railroad 
does  not  materially  enhance  the  value  of  the 
roadway  of  that  part  of  the  line  above  Its 
value  in  other  places.  Although  It  may  cost 
more  in  one  place  than  In  another,  its  value 
for  railroad  purposes  is  substantially  the 
same.  The  same  Is  true  of  the  roadbed  and 
rails.  Although  absolute  perfection  may  not 
have  been  attained,  a  substantially  Just  and 
uniform  assessment  In  the  respective  coun- 
ties is  thereby  secured,  and  the  result  of  the 
working  of  the  method  adopted  tms,  on  the 
whole,  been  reasonably  satisfactory  to  the 
people  in  its  application  to  this  class  of  prop- 
erty of  the  ordinary  railroads  of  the  state. 

Since  the  adoption  of  the  Constitution,  the 
grovtrth  of  the  state  In  population  and  wealth, 
and  the  Ingenuity  of  man  In  making  ap- 
plications of  the  power  of  electricity,  have 
made  feasible  and  profitable  the  operation  of 
ordinary  street  railroads  in  more  than  one 
county.  The  railroad  in  question  Is  strictly 
a  street  railroad.  It  is  expressly  found  by 
the  court  that  It  is  a  street  railroad  through- 
out Its  entire  length,  and  If  at  any  place  It 
operates  upon  a  roadway  obtained  from  pri- 
vate Individuals  and  not  upon  the  public 
streets,  or  In  any  other  manner  than  as  a 
street  railroad,  that  fact  does  not  appear  in 
the  record.  The  question  presented  Is  wheth- 
er or  not  such  a  road  comes  within  the  ob- 
ject and  purpose  of  the  constitutional  pro- 
vision. It  Is  conceded,  of  course,  that  the 
mere  matter  of  the  motive  power  for  the 
propulsion  of  the  cars  is  entirely  Immaterial. 
There  is  nothing  in  the  purpose  of  the  pro- 
vision, nor  in  the  evils  which  it  was  de- 
signed to  remedy,  nor  in  Its  practical  ap- 
plication, which  gives  to  the  means  of  mov- 
ing the  cars  the  least  significance  in  the  de- 
cision of  the  question  before  the  court.  So. 
also,  we  think  it  must  be  conceded  that,  with 
respect  to  the  evils  of  double  assessments, 
conflicting  claims,  and  inequality  In  values 
l>etweeu  the  different  counties,  there  is  oo 
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reason  apparent  why  a  street  railroad  should 
not  be  held  to  come  within  the  scheme  pro- 
vided by  the  Constitution  for  the  assess- 
ment of  railroads  operating  in  more  than  one 
county.  It  was  cliiefly  upon  these  grounds 
that  the  decision  was  placed  in  the  opinion 
first  rendered  in  this  case.  If  there  were  no 
greater  distinctions  between  the  two  classes 
of  railroads  than  these,  tlie  conclusion  that 
street  railroads  come  within  the  object  and 
purpose  of  the  constitutional  provision  would 
be  correct.  Upon  further  consideration  of 
the  subject,  however,  we  are  of  the  opinion 
that  other  difterences  exist  wtiich  were  not 
considered  in  the  former  prevailing  opinion, 
and  which  are  sufiicient  to  prevent  the  oper- 
ation of  the  rule  of  construction  contended 
for  by  the  appellant.  That  rule  cannot  prop- 
erly he  applied  where  the  new  subject  pos- 
sesses characteristics  so  different  from  the 
old  that  to  bring  it  within  the  scope  of  the 
pre-existing  law  would  cause  serious  and 
substantial  injustice.  The  different  charac- 
ter of  the  franchise  possessed  by  one  class  of 
roads  from  tliat  possessed  by  the  other,  and 
the  very  serious  interference  with  one  of  the 
fundamental  principles  upon  which  the  pow- 
er of  taxation  rests,  which  would  arise  from 
the  operation  of  the  constitutional  plan,  pre- 
sent sufficient  reasons  why  a  street  railroad 
should  be  considered  as  not  within  the  terms 
of  this  section  of  the  Constitution.  The  fran- 
chise of  an  ordinary  railroad  is  obtained  up- 
on terms  and  conditions  equally  applicable 
to  all  roads  of  its  class  by  a  compliance  with 
the  general  law  which  empowers  corpora- 
tions to  construct  and  operate  a  railroad  be- 
tween the  designated  termini,  located,  it 
may  be,  in  counties  widely  separated.  Civ. 
Code,  {  291.  At  the  time  the  Constitution 
was  adopted  the  law  provided  that  fran- 
chises for  the  construction  and  operation  of 
street  railroads  along  the  streets  and  public 
highways  could  be  obtained  only  from  the 
governing  body  of  the  city  or  town  in  which 
It  was  situated.  Id.  S  497.  The  law  has 
been  changed  in  some  respects  since  that 
time,  but  the  substantial  provision  still  re- 
mains that  the  franchise  can  only  be  ob- 
tained through  the  action  of  the  council  or 
governing  body  of  the  municipality.  Civ. 
Code,  {  497;  St.  1001,  p.  205,  c.  103;  St  1903, 
p.  90,  c.  82.  This  franchise,  of  course,  can- 
not extend  beyond  the  city  limits,  and  it  is 
made  subject  to  special  conditions  imposed 
by  the  local  authorities-^:ondltions  which 
may  be  different  in  the  case  of  each  railroad 
of  this  character.  It  gives  no  authority  what- 
ever for  the  operation  of  a  street  railroad 
in  more  than  one  county.  The  only  way  by 
wliich  a  company  can  operate  a  street  rail- 
road in  more  than  one  county  is  by  obtaining 
separate  franchises  from  the  local  authori- 
ties of  the  respective  counties,  so  located  that' 
the  ends  of  the  two  roads  coincide  at  the 
county  line,  so  that  the  two  can  be  in  fact 
operated  as  a  continuous  line  running  from 
one  county  into  another.    But  the  franchises 


must  remain  separate  and  distinct,  and  local ' 
in  origin,  situation,  and  character. 

The  incorporation  of  a  street  railroad  com- 
pany, of  course,  gives  the  corporation  the 
power  to  do  the  business  of  operating  street 
railroads,  or  some  particular  street  railroad, 
as  the  case  may  be,  as  a  natural  person  might, 
do,  and  this  power  is  doubtless  a  part  of  its 
general  corporate  franchise.  But  it  is  not  to 
this  tliat  we  now  refer,  but  to  the  special 
permission  to  lay  tracks  in  the  streets,  with- 
out which  the  power  included  in  the  grant  of 
incorporation  cannot  be  exercised.  In  the 
case  of  an  ordinary  railroad  the  right  which 
it  may  acquire  to  operate  its  road  along  a 
public  street  is,  strictly  speaking,  a  mere 
right  of  way,  similar  to  the  right  it  may  ac- 
quire from  landowners  along  the  route.  It 
is  a  part  of  its  roadway,  and  not  a  part  of 
the  franchise,  within  the  meaning  of  the 
word  in  the  phrase  in  question.  It  Imposes 
no  implied  obligation  upon  the  grantee  or 
donee  to  facilitate  the  local  public  use  of 
the  street  by  carrying  persons  from  place  to 
place  thereon.  The  right  which  a  street  rail- 
road obtains  from  the  dty  to  lay  its  track 
and  operate  its  road  on  a  street,  on  the  con- 
trary, is  the  most  valuable  part  of  its  fran- 
chise. It  can-ies  the  obligation  to  serve  the 
public  in  the  use  of  the  street,  and  is  in  fur- 
therance of  the  original  use.  It  does  not  re- 
ceive this  franchise  by  becoming  incorporat- 
ed, as  an  ordinary  road  receives  Its  fran- 
chise to  operate  its  road  between  its  ter- 
mini, but  obtains  it  afterward  by  special 
grant  from  the  municipality,  and  the  thing 
thus  obtained  Includes  both  the  roadway  and 
the  franchise. 

It  Is  plainly  the  general  policy  of  the  law 
that  property  situated  in  one  county  or  city 
should  be  taxable  In  that  county  or  city  for 
local  purposes  for  its  actual  value,  and  that 
that  local  subdivision  alone  should  have  the 
benefit  of  this  value  for  the  purpose  of  rais- 
ing its  revenue.  This,  indeed,  is  the  basis 
of  all  local  taxation,  and  it  is  recognized  by 
the  section  in  question  that  the  property 
which  receives  the  benefit  of  local  govern- 
ment shall  pay  its  proportion  of  the  expenses 
thereof,  apportioned  according  to  actual  val- 
ue. It  would  be  a  very  anomalous  condition 
of  affairs,  therefore,  if  a  franchise  granted 
by  one  municipality,  and  entirely  local  to 
that  municipality,  should  be  assessed  by  a 
system  which  would  permit  a  part  of  Its 
value  to  be  taken  from  the  assessment  of  the 
municipality  in ,  which  it  is  situated  and 
transferred  to  another  municipality,  and 
there  made  the  basis  of  an  assessment  for 
the  benefit  of  that  local  government  Yet 
this  is  precisely  what  the  proposed  system 
would  do.  If  the  differences  in  the  amounts 
were  very  small  as  compared  to  the  whole, 
as  could  justly  be  said  in  the  case  of  an 
ordinary  railroad,  perhaps  this  would  not  be 
a  sufilcient  reason  for  supposing  that  the 
constitutional  convention  did  not  intend  to 
include  street  railroads  in'  the  scheme.    But 
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a  consideration  of  the  different  circumstan- 
ces existing  In  the  case  of  the  respective 
classes  of  railroads,  and  the  difference  in 
the  character  of  business  transacted  by  them, 
shows  that  In  the  case  of  street  railroads  the 
difference  in  value  would  be  very  consider- 
able. A  street  railroad  in  a  city,  as  Its  name 
implies,  operates  its  cars  over  the  streets  in 
common  with  the  public,  and  as  a  part,  and 
in  furtherance,  of  the  public  use  to  which 
such  streets  are  dedicated.  The  value  of  the 
system  does  not  rest  to  any  great  extent  up- 
on the  value  of  the  space  of  ground  which  Is 
occupied  by  the  track.  That  space  is  also 
subject  to  general  public  use  as  a  part  of  the 
street,  and,  considered  merely  as  land,  the 
Interest  of  the  railroad  therein  is  of  very 
little  value.  The  valuable  part  of  the  privi- 
lege arises  from  the  fact  that  the  ground  is 
already  dedicated  to  public  use,  and  is  used 
for  public  travel;  from  the  fact  that  it  is 
situated  on  a  public  way  along  which  per- 
sons are  wont  to  travel  from  place  to  place, 
and  that  it  is  intended  to  facilitate  this  use 
and  this  travel  by  carrying  persons  to  and 
fro  along  the  street  as  they  may  desire.  It 
is  this  local  traffic  from  which  the  earnings 
of  the  company  are  derived.  It  is  the  exist- 
ence of  this  demand  and  the  opportunity  to 
supply  It  by  reason  of  its  situation  on  and 
along  the  street  which  gives  value  to  the 
privilege  of  using  the  street  as  a  roadway. 
In  this  respect  there  Is  no  similarity  between 
a  street  railroad  and  an  ordinary  railroad. 
The  latter  does  not  do  a  local  business,  nor 
facilitate  local  travel  along  the  street.  If  it 
occupies  the  streets  at  all,  as  it  may  do  un- 
der permission  of  the  local  authorities,  it  Is 
not  for  the  purpose  of  serving  a  local  use  or 
travel  from  place  to  place  along  that  par- 
ticular street.  It  is  in  reality  an  obstruction 
to  such  local  travel.  It  uses  the  streets  mere- 
ly as  a  convenient  route  by  which  to  reach 
its  depot,  and  usually  it  takes  the  street  in- 
stead of  a  right  of  way  over  private  land,  not 
from  choice,  but  from  necessity.  Its  use  of 
the  street  has  no  relation  whatever  to  the 
local  public  use,  and  the  fact  that  it  is  on  a 
street  does  not  add  to,  but  rather  detracts 
from,  the  value  for  railroad  purposes  of  that 
part  of  its  roadway,  and  it  adds  nothing  at 
all  to  tiie  revenues  received  from  the  oper- 
ation of  the  road. 

It  is  easily  seen  that  in  the  dense  pop- 
ulation of  a  city  the  value  per  mile  of  track 
of  a  street  railroad  must  necessarily  be  very 
much  greater  than  in  the  more  sparsely  pop- 
ulated country  outside  of  the  city.  In  the 
case  of  a  street  railroad  operated  partly  with- 
in and  partly  without  a  city,  whether  In 
more  than  one  county  or  not,  it  Is  evident 
that  if  the  entire  value  of  the  franchise  and 
roadway  of  the  railroad  as  a  whole  is  as- 
certained, and  the  amount  divided  between 
the  portion  inside  the  city  and  the  part  out- 
side, in  proportion  to  the  length  of  track  in 
each  territory  respectively,  a  large  part  of 
the  value  of  property  situated  within  the  city 


would  be  arbitrarily,  taken  from  the  city  val- 
uation and  transferred  to  that  of  the  coun- 
ty, thus.  If  the  road  Is-  operated  in  more  than 
one  county,  causing  an  injury  to  the  city 
and  a  benefit  to  the  county,  which  it  cannot 
be  supposed  was  intended.  In  this  partic- 
ular case,  for  Instance,  if  the  value  of  the  18 
miles  of  the  plaintiff's  franchise,  roadway, 
roadbed,  and  rails  in  San  Francisco  is  $8,000 
per  mile  and  the  5  miles  In  Sftn  Mateo  county 
Is  worth  only  $4,000  per  mile,  the  total  value 
in  San  Francisco  would  be  $144,000,  and  in 
San  Mateo  county  $20,000,  and  the  only  fair 
and  Just  assessment  would  be  upon  tbose 
values  In  the  respective  counties.  But  the 
average  value  per  mile  of  the  entire  road 
would  be  approximately  $7,130,  and,  If  val- 
ued by  the  arbitrary  method  provided  in  the 
Constitution,  the  result  would  be  that  $15,- 
655  of' the  value  of  the  property  within  the 
city  would  be  taken  from  the  San  Francisco 
assessment  and  added  to  that  of  San  Mateo 
county,  thus  depriving  the  city  of  San  Fran- 
cisco of  a  part  of  the  revenue  to  which  it  is 
entitled,  and  giving  to  San  Mateo  county  rev- 
enue to  which  it  has  no  just  claim,  and  en- 
abling the  plaintiff  to  avoid  city  taxation  to 
the  extent  of  the  difference. 

The  xrassibiliUes  of  escaping  taxation  in 
the  particular  case  here  before  the  court  may 
be  of  slight  Importance  to  the  plaintiff,  be- 
cause the  rate  of  taxation  may  be  substan- 
tially the  same  In  the  city  and  county  of  San 
Francisco  as  in  San  Mateo  county,  but  in 
the  case  of  a  raib:oad  operated  in  a  city  sit- 
uated far  from  the  county  line  the  method  of 
assessing  such  a  railroad  operated  in  more 
than  one  county  would  enable  such  a  road  to 
escape  taxation  upon  a  large  proportion  of 
the  value  of  its  property.  For  instance,  in 
the  county  of  Los  Angeles,  a  street  raihx>ad 
system  having  lines  extending  in  many  direc- 
tions throughout  the  city  of  Los  Angeles 
might  run  a  branch  outside  of  the  city,  but 
within  the  county,  for  a  distauce  of  30  miles 
before  reaching  the  county  line.  So  long  as 
it  was  operated  only  within  the  county  It 
would  be  assessed  according  to  its  value  In 
the  city  and  county,  respectively,  by  the  as- 
sessor of  that  county  for  county  and  state 
taxation,  and  by  the  assessor  of  the  city  for 
municipal  purposes.  But,  by  extending  the 
line  for  one  mile  beyond  the  county  line,  and 
thus  making  it  a  road  operated  in  more  than 
one  county,  the  comparatively  larger  value 
of  that  part  of  the  road  situated  within  the 
city  goes  Into  the  general  sum,  and  becomes 
merely  a  part  of  the  value  of  the  entire  sys- 
tem. The  trackage  within  the  city  would 
then  be  valued  at  the  average  value  of  the 
entire  system,  which  would  be  very  much 
less  than  the  real  value  of  the  mileage  with- 
in the  city.  This  much  of  the  city  values 
would,  therefore,  be  taken  from  the  cJty  as- 
sessment and  added  to  the  assessment  for 
county  purposes,  and  to  that  extent  the  road 
would  entirely  escape  assessment  for  mn- 
nicipal  purposes.    For  instance,  if  the  value 
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of  tbe  tracks  witbin  the  city  was  $1,000,- 
000,  and  the  value  of  the  tracks  outside  of 
tbe  city  $500,000,  tlie  total  length  being  60 
miles,  one-half  iu  the  city  and  one-half  out- 
side, the  average  value  per  mile  of  the  whole 
system  would  be  $25,000.  By  this  plan  the 
mileage  within  the  city  would  be  valued  at 
only  $750,000,  and  the  city  would  lose  for 
assessment  purposes  $250,000  of  its  value, 
and  to  that  extent  the  railroad  would  escape 
taxation  and  the  city  would  lose  Its  legiti- 
mate revenue.  We  do  not  believe  that  the 
Constitution  was  intended  to  give  tbe  op- 
portunity for  such  consequences,  and  for 
these  reasons  we  think  the  section  does  not 
apply  to  street  railroads. 

There  has  recently  come  Into  existence  a 
certain  class  of  railroads,  known  as  "inter- 
urbaa  roads,"  which  are  a  sort  of  hybrid, 
having  in  some  respects  the  characteristics 
of  tbe  ordinary  railroad  and  in  others  those 
of  the  street  railroad.  Within  the  limits  of 
the  cities  which  they  enter  they  usually  pass 
along  the  streets,  and  perform  the  ordinary 
functions  of  street  railroads,  stopping  where 
desired  to  let  passengers  on  or  off,  and  serv- 
ing the  public  need  for  local  street  travel. 
Outside  the  cities,  on  their  way  from  one 
city  or  town  to  another,  they  frequently 
travel  upon  a  roadway  obtained  from  private 
persons,  not  upon  a  public  road,  and  stop,  as 
in  case  of  ordinary  railroads,  only  at  sta- 
tions established  by  them  for  that  purpose. 
They  also  often  convey  freight  as  well  as 
passengers.  Whether  or  not  these  railroads, 
when  operated  in  more  than  one  county,  are 
to  be  classed  as  street  railroads,  or  as  or* 
dinary  railixwds  to  be  assessed  by  the  state 
board  of  equalization,  and,  if  the  latter, 
whether  they  may  be  attached  to  a  system 
of  street  railroads,  and  so  make  the  entire 
mileage  of  such  system  subject  to  asseas- 
■  uient  by  the  state  board,  or  must,  for  the 
purpose  of  such  assessment,  be  limited  ex- 
clusively to  the  part  of  the  system  traversed 
by  the  cars  of  the  Interurban  line,  are  ques- 
tions which  do  not  here  arise  and  need  not 
be  considered.  The  railroad  in  question  is 
not  one  of  this  class. 

The  Judgment  of  the  court  below  Is  affirm- 
ed. 

We  concur:  BEATTY,  O.  J.;  LORIGAN, 
J.;   ANGELLOTTI,  J.;   VAN  DYKE,  J. 

McFAUIAND,  J.  (dissenting).  I  dissent, 
and  adhere  to  the  former  decision  and  to  the 
opinion  then  delivered  (75  Pae.  575),  and  I 
desire  to  add  only  the  following,  which  seems 
to  be  too  obvious  to  be  surmounted  by  any 
kind  of  reasoning:  The  word  "railroad"  is 
frequently  used  in  the  Constitution  without 
any  other  defining  or  qualifying  phrase,  and 
where  the  meaning  of  the  word,  standing 
alone,  comes  in  question  in  determining  the 
application  of  some  provision  of  the  law, 
It  is,  no  doubt,  occasionally  difficult  to  decide 
whether,  in  the  particular  matter,  involved, 


it  should  be  construed  to  include  "street 
railroad."  But  in  the  provision  here  in  ques- 
tion—"all  railroads  operated  In  more  than 
one  county  In  this  state"— the  word  "rail- 
roads" does  not  stand  alone;  the  important, 
significant,  and  controlling  part  of  the  phrase 
Is  "operated  in  more  than  one  county."  The 
thought  in  the  minds  of  the  framera  of  the 
Constitution,  as  shown  by  the  language  used, 
was  to  provide  for  the  assessment  of  a  rail- 
road, with  its  rolling  stock,  franchises,  etc., 
running  through  and  being  operated  in  more 
ihau  one  county.  And  the  thing  Intended  to 
be  provided  for  Is,  in  Its  very  nature,  applica- 
ble to  any  railroad  which  Is  operated  In  more 
than  one  county. 

I  do  not  see  the  force  of  the  suggestion 
that  the  dense  population  of  a  city  makes 
a  mile  of  track  within  it  more  valuable  than 
a  mile  in  a  more  sparsely  settled  country  out- 
side of  the  city.  The  same  fact  exists  as  to 
all  railroads.  The  great  overland  railroads 
pass  through  counties  which  are  thickly  set- 
tled and  cities  tiaving  dense  populations,  and 
also  through  almost  entirely  unsettled  moun- 
tain and  desert  regions,  and  the  parts  of 
these  railroads  lying  wltliin  the  former  are 
more  valuable  than  those  lying  within  the 
latter.  If  they  were  divided,  for  the  purpose 
of  taxation,  into  sections  corresponding  with 
county  and  city  lines,  cities,  and  some  coun- 
ties, would  receive  more  revenue  from  taxa- 
tion of  these  roads  than  they  do  now.  But 
under  that  system  other  evils  would  occur; 
and  the  coustitutionpl  convention,  after  a  full 
consideration  of  the  whole  matter,  determiu- 
ed  that  the  more  practicable.  Just,  and  eq- 
uitable way  was  to  tax  each  railroad  op- 
erated in  moi-e  than  one  county,  with  Its 
rolling  stock,  etc.,  as  a  whole.  This  being 
the  rule  declared  by  the  Constitution,  It  can- 
not be  disregarded  on  the  ground  that  It  is 
not  the  best  way  to  assess  such  a  railroad. 

I  concur:     HENSIIAW,  J. 


(142  Cal.  22) 

LACKMANN.  Sheriff,  v.  SUPREME  COUN- 
CIL O.  C.  F.  et  al.     (S.  F.  3,664.)» 

(Supreme  Court  of  California.    Jan.  20,  1904.) 

BENEFICIAL  ASSOCIATIONS  —  INSOLVENCY  — 
CLAIM  OP  CREDITORS— FOREIGN  RECEIVER- 
RIGHTS— ATTACHING  CREDITOR— PLEADING. 

1.  As  between  the  receiver  of  an  insolveut  for- 
eign corporation  appointed  under  the  laws  of 
another  state,  not  in  force  in  California,  and  a 
domestic  attaching  cre<litor  claiming  a  fund  sit- 
uated in  California,  the  court  will  decree  the 
fund  to  the  domestic  creditor  without  reference 
to  the  legality  of  the  receiver's  appointment,  or 
as  to  his  rights  under  tbe  laws  of  the  state  of 
his  appointment. 

2.  Where  other  California  creditors  were  not 
parties  to  the  suit,  it  was  immaterial  that  such 
creditors  might  be  benefited  by  a  recovery  of 
the  fund  by  the  receiver. 


•Rehearing  denied  February  25,  1904. 

\  1.  See  Receiveri,  vol.  42,  Cent  Dig.  {  414. 
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3.  A  beneficiary  of  a  member  of  a  beneficial 
association  after  the  member's  death  is  a  cred- 
itor of  the  association. 

4.  An  answer  alleging  that  plaintiff's  claim 
was  based  on  and  grew  out  of  a  membership 
certificate  in  a  certain  benevolent  association, 
and  not  otherwise,  amounted  to  an  admission 
of  the  claimant's  allegation  that  he  was  a  cred- 
itor of  the  association. 

Commissioners'  Decision.  DepartmeBt  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  J.  M.  Seawell,  Judge. 

Action  by  John  Lacl^mann,  sheriff  of  the 
city  and  county  of  San  Francisco,  against 
the  Supreme  Council  of  the  Order  of  Chosen 
Friends  and  others,  to  determine  adverse 
'  claims  to  certain  moneys  in  his  bands.  From 
an  drder  sustaining  a  demurrer  to  the  claim 
of  Cyrus  J.  Clark  as  receiver  for  the  order, 
and  sustaining  the  claim  of  Matilda  Koelzer, 
Clark  appeals.    Affirmed. 

Rothcbild  &  Ach  and  Van  Ness  &  Redman, 
for  appellant  F.  D.  Brandon,  for  respond- 
ent 

GRAY,  0.  The  Order  of  Chosen  Friends 
is  a  fraternal  beneficiary  order,  which  was 
organized  under  the  laws  of  the  state  of  In- 
diana with  its  home  office  at  Indianapolis, 
and  conducting  Its  operations  in  that  state 
and  the  other  states  and  territories  of  the 
Union.  The  plaintiff  is  the  shei-ifl  of  the  city 
and  county  of  San  Francisco.  One  of  the  de- 
fendants herein,  Koelzer  by  name,  commenc- 
ed an  action  against  the.  supreme  council  of 
said  order,  based  upon  a  certificate  of  mem- 
bership therein,  in  which  she,  the  said  Koel- 
zer, was  named  as  beneficiary.  Under  a  writ 
of  attachment  issued  in  said  action  the  plain- 
tiff seized  and  took  Into  bis  possession  as 
sheriff,  $2,519.60  In  money  belonging  to  the 
said  defendant  the  supreme  council  of  said 
order.  The  defendant  and  appellant,  Clark, 
is  the  receiver  appointed  by  the  superior 
court  of  Marion  county,  Ind.,  In  Insolvency 
proceedings  brought  by  the  Attorney  Gener- 
al of  that  state  against  said  supreme  coun- 
cil. This  action  was  brought  by  plaintiff  to 
compel  the  defendants  to  interplead  and  have 
their  adverse  claims  to  this  money  deter- 
mined by  the  court  The  sheriff  paid  the 
money  Into  court  The  defendants  Clark  and 
Koelzer  filed  their  answers  and  claims  to  the 
fund,  respectively.  The  defendant  Koelzer 
demurred  to  the  amended  claim  of  Clark, 
and,  the  demurrer  being  sustained,  Clark  fail- 
ed to  further  amend.  The  other  defendants 
defaulted. 

The  court  found  and  adjudged  as  follows: 
"That  all  the  allegations  of  said  claim  of  de- 
fendant Matilda  Koelzer  herein  are  true;  that 
the  moneys  paid  into  court  In  this  action  as 
aforesaid  were  attached  by  plaintiff  herein 
under  and  by  virtue  of  a  writ  issued  in  an 
action  brought  In  this  court  by  said  defend- 
ant Koelzer,  and  that  at  the  time  of  said  at- 
tachment there  was  no  lien  or  other  attach- 
ment upon  or  against  said  moneys  or  any 
part  thereof;   that  thereafter  said  defendant 


Koelzer  In  her  said  action  recovered  Judg- 
ment In  this  court  for  a  sum  greatly  in  ex- 
cess of  the  amount  paid  into  court  as  afore- 
said; that  she  is  entitled  to  said  moneys,  and 
to  have  the  whole  amount  thereof  paid  over 
to  her  in  part  satisfaction  of  said  Judgment 
obtained  by  her  as  aforesaid;  and  that  the 
defendants  herein,  other  than  said  defendant 
Koelzer,  have  not,  nor  has  any  or  either  of 
them,  any  lien,  claim,  right,  title,  or  Interest 
of  any  kind  in  or  to  said  moneys,  or  any  part 
thereof.  It  Is  therefore  ordered,  adjudged, 
and  decreed  by  this  court  that  said  defendant 
Matilda  Koelzer  is  entitled  to  the  moneys 
heretofore  paid  into  court  in  this  action," 
etc.  The  defendant  Clark  appeals  from  the 
Judgment 

We  think  the  Judgment  Is  correct  and  that 
the  demurrer  to  Clark's  amended  claim  was 
properly  sustained;  and  it  will  be  necessary 
to  notice  only  one  of  the  grounds  discussed 
upon  this  appeal  and  urged  In  support  of  the 
demurrer.  It  mnst  be  treated  as  the  settled 
law  of  tbU  state  that,  as  between  the  receiv- 
er of  an  taisolvent  foreign  corporation,  ap- 
pointed under  the  laws  of  another  state  not 
in  force  here,  and  a  domestic  attaching  cred- 
itor, both  claiming  a  fund  situated  in  this 
state,  the  fund  will  be  decreed  to  the  domes- 
tic creditor  without  stopping  to  Inqiilre  Into 
the  legality  of  the  appointment  of  the  receiv- 
er, or  as  to  bis  rights  under  the  laws  of  hia 
state.  Under  the  laws  of  our  own  state  the 
domestic  creditor  had  the  right  to  attach  the 
property,  and  no  rule  of  state  comity  or  of 
law  requires  us  to  set  aside  this  right  in  def- 
erence to  a  foreign  receiver  claiming  tmder 
the  laws  of  another  state.  Ward  v.  Padfie 
Mut,  etc.,  Ins.  Co.,  135  Cal.  235,  67  Pac.  124; 
Humphreys  v.  Hopkins,  81  Cal.  551,  22  Pac 
892,  6  L.  R.  A.  792,  15  Am.  St  Rep.  76;  Cat- 
lin  v.  Wilcox  Silver  Plate  Co.,  128  Ind.  477, 
24  N.  E.  250,  8  L.  R.  A.  62,  18  Am.  St  Rep. 
338.  It  is  dahned  that  ail  the  California 
creditors  of  the  defendant  order,  except  the 
particular  one  whose  attachment  was  levied, 
are  benefited  by  a  recovery  by  the  receiver, 
and  that  hence  In  this  case  the  reason  for  the 
rule  refusing  to  recognize  the  claims  of  for- 
eign receivers  is  wanting.  But  we  take  it 
that  if  that  question  were  submitted  to  the 
other  California  creditors  of  the  order,  there 
might  be  some  dispute  between  them  and  the 
Indiana  receiver  In  relation  to  It.  Besides,  It 
will  be  time  enough  to  consider  the  interest 
of  the  other  California  creditors  when  they 
are  brought  before  the  court  in  some  manner 
and  through  some  agency  recognized  by  the 
law  of  Caiifomia.  They  are  not  parties  to 
this  action,  and  cannot  be  r^resented  by  a 
receiver  appointed  under  the  law  of  another 
state,  presumably  without  their  knowledge 
or  consent. 

The  beneficiary  suing  after  the  death  of  the 
member  of  the  order  was  a  creditor.  Solis 
T.  Blank,  199  Pa.  600,  49  Atl.  302.  Not  only 
was  she  a  creditor  when  the  suit  was  com- 
menced, but  pending  the  final  hearing  she 
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became  a  Judgment  creditor,  as  tbe  Judgment 
appealed  from  discloses.  Tbe  claim  or  an- 
swer of  Clark  to  which  the  demurrer  was  sus- 
tained In  no  way  controverts  the  allegations 
of  the  complaint  showing  that  the  defendant 
was  an  attaching  creditor,  but  alleges  "that 
the  claims  -asserted  in  said  action  by  said 
Koelzer  and  sued  on  herein  were  based  upon 
and  grew  out  of  membership  certificates  In 
said  order  and  not  otherwise."  This  amounts 
to  an  admission  of  Koelzer's  claim  to  being 
a  creditor.  The  demnrrer  was  properly  sus- 
tained, and  the  Judgment  is  correct 

We  advise  that  the  Judgment  be  affirmed. 

We  concur-    HAYNES,  C;   CHIPMAN,  C. 

For  the  reasons  given  in  tbe  foregoing 
opinion  the  Judgment  is  affirmed:  AN<iBl>- 
LOTTI,  J.;  SHAW,  J.;  VAN  DYKE,  J. 


(44  Or.  265) 

DIGHT  V.  CHAPMAN. 
(Supreme  Court  of  Oregon.    Feb.  1, 1904.) 

BANKRUPTCY  —  DISCHAROB  —  PROVABLB 

CLAIMS— DULY  AUTHORIZED  AGENT 

—IMPUTING  NOTICE. 

1.  Const.  Miun.  art.  10,  %  3,  makes  each  stock- 
bolder  of  an  insolvent  corporation  liable  for  its 
debts  to  an  amount  equal  to  his  stock.  In  a 
suit  in  that  state  pursuant  to  its  statutes^  by 
creditors  of  an  insolreut  corporation  against 
the  corporation  and  its  resident  stockholders  to 
charge  its  stockholders  with'  such  liability,  there 
was  a  decree  establishing  the  indebtedness  of 
the  corporation  at  about  two-thirds  of  its  stock, 
and  awarding  a  recovery  against  it  for  that 
sum,  and  against  the  stockholders  severally  for 
an  amount  equal  to  the  par  value  of  the  stock 
held  by  each.  Held  that,  as  against  a  non- 
resident stockholder,  who  was  not  made  a  party 
to  and  who  did  nut  appear  in  said  suit,  the 
decree  rendered  prior  to  his  being  adjudged  a 
bankrupt  made  the  claim  against  him  on  ac- 
count of  snch  stockholders'  liability  a  provable 
debt,  within  Bankr.  Act  1898,  §  17  (Act  July 
1,  1898,  c.  541,  30  Stat.  550  (U.  S.  Comp.  St. 
1901,  p.  3428]),  providing  that  a  discharge  In 
bankruptcy  shall  release  a  bankrupt  from  all 
his  provable  debts. 

2.  A  receiver  for  collection  and  enforcement 
of  tbe  liability  of  stockholders  appointed  by  the 
court,  pursuant  to  the  statutes  of  Minnesota,  in 
a  suit  by  creditors  of  the  insolvent  corporation 
against  it  and  its  stockholders  to  charge  the 
stockholders  with  their  liability  for  its  debts, 
is  a  "duly  authorized"  agent  of  the  corpora- 
tion's creditors  to  prove  their  debt  against  the 
estate  of  a  bankrupt  stockholder. 

3.  Knowledge  of  bankruptcy  proceedings  ac- 
quired by  one  while  cashier  of  a  bank  which  Is 
a  creditor  of  the  bankrupt  will  be  imputed  to 

,  the  creditors  of  an  insolvent  corporation  of 
which  the  bankrupt  is  a  stockholder,  the  cashier 
having  no  personal  interest,  and  having  been 
appointed  a  receiver,  under  the  Minnesota  stat- 
ute, for  collection  and  enforcement  of  the  lia- 
bility of  stockholders  for  the  debts  of  the  cor- 
poration; so  that  under  Bankr.  Act  1898,  §  17, 
the  discharge  in  bankruptcy  releases  the  bank- 
rupt from  the  claim  of  the  corporation's  cred- 
itors, though  it  was  not  scheduled. 

Appeal  from  Circuit  Court,  Multnomah 
County;    Arthur  L.  Frazcr,  Judge. 

"Action  by  John  H.  DIght,  as  receiver  for 
the  collection  and  enforcement  of  the  llabll- 
lt7>  of  the  stockholders  of  the  Duluth  Dry 


Goods  Company,  insolvent,  against  Simcoe 
Chapman.  Judgment  for  defendant  Plain- 
tiff appeals.    Affirmed. 

This  Is  an  action  by  a  receiver  of  an  in- 
solvent foreign  corporation  to  recover  the  par 
value  of  certain  shares  of  stock  in  that  cor- 
poration. The  complaint  states  the  facts  con- 
stituting the  plaintiff's  right  to  maintain  this 
action,  and  the  defendant's  liability  for  the 
sum  demanded.  The  answer,  after  admitting 
almost  all  the  allegations  of  the  complaint 
for  a  separate  defense  alleges  that  the  de- 
fendant was  duly  adjudged  a  bankrupt  of 
which  fact  the  plaintiff,  as  such  re(*elver,  had 
actual  knowledge  and  notice,  and  ttiat  the 
defendant's  discbarge  therefrom  constitutes 
a  plea  In  bar.  The  reply  denies  the  allega- 
tion of  new  matter  In  the  answer,  and,  the 
cause  having  been  tried  without  a  Jury,  the 
findings  of  the  court  are,  In  effect,  that  about 
September  1,  1890,  the  Duluth  Dry  Goods 
Company  was  incorporated  In  Minnesota  un- 
der the  laws  thereof,  and  issued  1,309  shares 
of  capital  stock  of  the  par  value  of  ?100  each, 
for  50  shares  of  which  the  defendant  sub- 
scribed and  became  the  owner,  paying  there- 
for the  sum  of  $5,000;  that  under  the  Con- 
stitution and  laws  of  that  state  a  stockholder 
In  such  a  corporation  Is  liable  for  Its  debts  to 
the  extent  of  the  par  value  of  his  stock, 
which  obligation  Is  enforceable  by  a  receiver 
appointed  for  that  purpose  on  behalf  of  the 
creditors  of  such  corporation,  who  may  re- 
cover such  par  value  In  the  courts  of  any 
sister  state  that  can  secure  Jurisdiction  of 
the  person  of  such  stockholder;  that  Luther 
Mendenhall,  a  creditor  of  the  Duluth  Dry 
Goods  Company,  In  behalf  of  himself  and 
of  all  other  creditors  who  might  Join  therein. 
Instituted  a  suit  In  the  state  court  of  Minne- 
sota against  the  corporation  and  Its  stock- 
holders residing  In  that  state,  and,  other  cred- 
itors having  Intervened,  a  decree  was  ren- 
dered February  25,  1899,  establishing  the 
Indebtedness  of  the  corporation  at  $81,717.76, 
and  awarding  a  recovery  against  it  for  that 
sum,  and  against  the  stockholders  severally 
for  sums  equal  to  the  par  value  of  the  stock 
owned  by  each;  that  in  pursuance  of  the  de- 
cree the  plaintiff  herein  was  appointed  re- 
ceiver to  collect  the  sums  so  awarded  and  to 
enforce  tbe  liability  against  nonresident 
stockholders,  and,  having  duly  qualified  May 
6,  1899,  he  has  ever  since  been  and  now  Is 
such  officer;  that  the  defendant  at  the  time 
this  suit  was  instituted,  was  a  resident  of 
Chicago,  and,  not  having  been  made  a  party 
thereto,  though  the  owner  of  stock  in  the  cor- 
poration, he,  on  January  19,  1900,  filed  In  a 
federal  court  his  petition  In  bankruptcy,  to- 
gether with  a  schedule  of  his  assets  and  lia- 
bilities and  a  list  of  his  creditors,  but  failed 
to  Include  therein  his  liability  on  account 
of  such  stock,  or  to  name  the  creditors  of  the 
corporation;  that  he  was  thereupon  adjudg- 
ed a  bankrupt,  and  on  notice  to  creditors  a 
trustee  was  elected,  who,  having  duly  quali- 
fied, took  cliarge  of  and  sold  his  assets,  real- 
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izing  therefrom  a  sum  sufficient  to  pay  his 
secured  debts  and  to  distribute  the  sum  of 
$10  among  his  other  creditors,  and,  the  es- 
tate having  been  settled,  the  defendant  was 
discharged  March  19, 190O;  and  that  soon  aft- 
er filing  the  petition  in  bankruptcy,  and  dur- 
ing the  pendency  of  the  proceedings,  plalntlfC 
had  actual  liuowledge  and  notice  thereof,  ob- 
tained while  cashier  of  the  First  National 
Bank  of  Dulutfa,  one  of  the  defendant's  cred- 
itors, by  reading  notices  sent  from  time  to 
time  by  the  referee  in  banlu-uptcy  to  the 
bank.  From  these  findings  the  court  con- 
cluded that  at  the  time  the  decree  was  ren- 
dered establishing  the  indebtedness  of  the  cor- 
poration the  defendant  was  liable  to  its  cred- 
itors in  the  sum  of  $5,000,  which  was  a  prov- 
able debt  against  his  estate;  that  pialntlfF's 
actual  knowledge  of  the  proceedings  was 
Univalent  to  naming  the  creditors  of  the  cor- 
poration in  the  schedule;  that  the  defend- 
ant's discharge  in  bankruptcy  released  him 
from  all  liability  on  the  obligation  sued  on; 
and  that  he  was  entitled  to  a  dismissal  of 
the  action;  and,  Judgment  having  been  ren- 
dered In  accordance  therewith,  plaintiff  ap- 
peals. 

John  M.  Gearin,  for  appellant.  E.  E.  Coo- 
vert,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts). 
Section  17  of  the  act  of  Congress  to  establish 
a  uniform  system  of  bankruptcy  throughout 
the  United  States,  approved  July  1,  1898  (30 
Stat.  550  et  seq.,  c.  541  [U.  S.  Comp.  St  1901. 
p.  3428]),  is,  so  far  as  material  herein,  as  fol- 
lows: "A  discharge  in  bankruptcy  shall  re- 
lease a  bankrupt  from  all  of  his  provable 
debts,  except  such  as  •  •  •  (3)  have  not 
been  duly  scheduled  in  time  for  proof  and  al- 
lowance, with  the  name  of  the  creditor,  if 
known  to  the  bankrupt,  unless  such  creditor 
had  notice  or  actual  knowledge  of  the  pro- 
ceedings in  bankruptcy."  The  first  inquiry 
presented  is  whetlier  or  not  the  claim  here 
sought  to  be  enforced  is  a  debt  "provable" 
against  the  bankrupt's  estate,  within  the 
meaning  of  the  term  as  used  in  tlie  statute. 
To  answer  the  question  necessitates  an  ex- 
amination of  the  Constitution  and  laws  of 
Minnesota  in  respect  to  the  liability  of  stock- 
holders of  insolvent  corporations  in  that 
state.  "Each  stockholder  in  any  corporation 
(excepting  those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufacturing  or 
mechanical  business)  shall  be  liable  to  the 
amount  of  stock  held  or  owned  by  him." 
Const  Minn,  art  10,  |  3.  The  statute  of  that 
state  regulating  proceedings  to  enforce  the 
liability  of  stockholders  of  an  insolvent  cor- 
poration, as  stated  in  the  findings  and  ad- 
mitted by  the  pleadings,  is,  in  substance,  as 
follows:  Whenever  a  creditor  of  any  corpo- 
ration seeks  to  charge  the  stockholders  there- 
of with  any  liability  created  by  law,  he  may 
maintain  an  action  for  that  purpose,  and  se- 
cure an  order  requiring  all  creditors  to  exhib- 


it their  claims  and  become  parties  within  a 
reasonable  time;  and,  if  it  appear  that  the 
corporation  is  insolvent,  the  court  may  ascer- 
tain the  liabilities  of  the  respective  stock- 
holders, and  adjudge  the  sum  payable  by 
each,  and,  when  necessary,  may  appoint  one 
receiver  to  take  charge  of  the  assets  of  the 
corporation,  and  another  to  enforce  the  lia- 
bility of  stockholders.  The  statute  of  Minne- 
sota denominates  the  procedure  specified  "an 
action,"  but,  as  the  distinction  between  snits 
and  actions  has  been  abolished  in  that  state, 
it  is  evident  that  the  mode  prescribed  par- 
takes of  the  character  of  a  suit  in  equity. 
Alien  V.  Walsh,  25  Minn.  543;  Johnson  v. 
Fischer,  30  Minn.  173,  14  N.  W.  799;  Hanson 
V.  Davison  (Minn.)  76  N.  W.  254.  The  find- 
ings admit  that  the  decree  of  the  Minnesota 
court  established  the  insolvency  of  the  cor- 
poration, the  amount  of  its  indebtedness,  and 
the  number  of  shares  of  capital  stock  issued 
by  it,  from  which  it  follows  that  a  payment 
by  each  stockholder  of  62%  per  cent  of  his 
capital  stock.  If  solvent,  would  have  dischar- 
ged the  entire  Indebtedness,  notwithstanding 
which  he  was  required  to  pay  a  sum  equal  to 
the  par  value  thereof.  Though  the  defend- 
ant was  not  a  party  to  the  decree  rendered 
against  the  corporation,  he  cannot,  in  bis 
own  defense,  deny  such  liability,'  for  a  Judg- 
ment against  the  corporation  is.  In  effect  a 
Judgment  against  the  stockholder.  Holland 
V.  Development  Co.,  65  Minn.  324,  68  N.  W. 
50,  60  Am.  St  Rep.  480;  Holyoke  Bank  v. 
Goodman  Paper  Mfg.  Co.,  9  Cush.  576;  Han- 
son V.  Davison  (Minn.)  76  N.  W.  254.  Such 
decree,  however,  as  to  the  ultimate  question 
of  a  nonresident  stockholder's  liability  and 
the  measure  thereof,  is  not  conclusive  as 
against  such  stockholder  who  was  not  made 
a  party  to  the  suit,  and  will  be  regarded  as 
open  in  the  trial  of  an  ancillary  action  based 
on  the  decree.  Hale  v.  Harden,  KS  Fed.  747. 
37  C.  0.  A.  240.  Under  the  Constitution  and 
statute  of  Mhinesota,  stockholders  of  corpo- 
rations in  that  state  occupy  a  relation  tanta- 
mount to  sureties  to  its  creditors  for  the  pay- 
ment of  its  debts,  for  which  each  stockhold- 
er Is  severally  liable  to  the  extent  of  the  par 
value  of  his  stock.  Allen  v.  Walsh,  25  Minn. 
543;  Hnrper  v.  Carroll,  66  Minn.  487,  69  N. 
W.  610,  1069.  "Such  liability,"  says  Aldrich. 
J.,  in  Hale  v.  Hardon,  supra,  in  construing 
the  law  of  Minnesota,  "is  not  like  that  of  be- 
ing assessed  for  nonpayment  of  the  full 
amount  of  subscription  to  stock,  for  the  rea- 
son that  it  is  not  an  asset  of  the  corpora- 
tion." The  measure  of  the  corporation's  in- 
debtedness properly  chargeable  to  the  de- 
fendant is  proportionate  to  the  number  of 
shares  of  stock  owned  by  others  from  whom 
the  pro  rata  share,  augmented  by  the  insol- 
vency of  others,  could  have  been  collected. 
This  ratio  must  remain  uncertain  until  it  is 
determined  who  cannot  pay  their  Just  propor- 
tions, thereby  imposing  upon  the  solvent 
stockholders  the  burden  of  discharging  the 
entire  obligation  If  the  par  value  of  their 
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stock  equals  a  sum  sufficient  for  that  pur- 
pose. Such  uncertainty,  however,  does  not 
prevent  the  Minnesota  court  from  rendering 
a  decree  against  each  stockholder  for  a  sum 
equal  to  the  par  value  of  his  stock,  though 
the  aggregate  awarded  exce,eds  the  amount 
of  the  indebtedness  of  the  Insolvent  corpora- 
tion. Harper  v.  Carroll,  6C  Minn.  487,  69  N. 
W.  610,  1069.  In  that  case,  Mr.  Justice  Can- 
ty, in  speaking  upon  this  subject,  says: 
"Then  one  of  two  propositions  must  be  true: 
First,  the  creditors  are  entitled  to  successive 
judgments  for  successive  assessments  until 
the  full  limit  of  such  statutory  liability  is  ex- 
hausted. If  such  successive  assessments  and 
judgments  are  made  necessary  by  reason  of 
the  Insolvency  of  stockholders;  or,  second, 
the  creditors  are  entitled  to  one  Judgment 
for  the  full  amount  of  such  statutory  lia- 
bility. We  are  of  the  opinion  that  the  latter 
is -the  proper  method  of  procedure,  and  that 
but  one  Judgment  should  be  rend^ed,  which' 
should  cover  the  utmost  possible  liability  of 
each  stockholder  to  the  creditors."  The  lia- 
bility assumed  by  a  person  when  he  secures 
stock  in  a  Minnesota  corporation  is  to  pay,  In 
case  of  its  insolvency,  a  ratable  share  of  Its 
indebtedness;  but,  as  its  creditors  ought  not 
to  be  subjected  to  unnecessary  delay  In  the 
collection  of  their  demands,  this  liability,  in 
an  ancillary  action  based  on  the  decree  estab- 
lishing the  indebtedness  of  an  insolvent  cor- 
poration, is  measured  by  the  par  value  of  the 
stock  issued,  and,  if  any  sum  remains  after 
the  creditors  have  been  fully  paid,  the  rata- 
ble part  thereof  can  be  returned  to  the  stock- 
holders who  have  contributed  more  than 
their  just  proportion.  Allen  v.  Walsh,  25 
Minn.  543;  Marr  v.  Bank  of  West  Tennessee, 
4  Lea,  578.  Mr.  Chief  Justice  Start,  in  Han- 
son V.  Davison  (Minn.)  76  N.  W.  254,  In 
speaking  of  this  method  of  enforcing  pay- 
ment of  the  par  value  of  stock  from  a  non- 
resident holder  thereof,  says:  "The  only  ob- 
jection, in  Justice,  such  stockholder  could 
make  to  such  a  procedure,  would  be  that  Us 
right  of  contrlbutiou  could  not  be  worked  out 
in  such  ancillary  action.  If  be  were  called 
on  to  pay  only  his  pro  rata  share  of  the  de- 
ficiency, treating  all  the  stockholders  as  sol- 
vent, the  objection  would  wholly  fail;  but  it 
would  seem  that  his  right  to  contribution, 
in  case  he  was  required  to  pay  more  than  bis 
share  as  between  himself  and  the  other 
stockholders,  is  subordinate  to  the  equities  of 
the  creditors,  as  he  can  secure  such  contribu- 
tion by  appearing  in  the  orighial  action."  It 
will  be  remembered  that  the  defendant  did 
not  appear  in  the  original  suit,  but,  as  the  de- 
cree in  that  case  was  rendered  prior  to  his 
being  adjudged  a  bankrupt,  whereby  all  the 
stockholders  were  required  severally  to  pay 
a  sum  of  money  equal  to  the  par  value  of 
their  stock,  such  decree  resolved  the  uncer- 
tainty, imposed  the  contractual  liability,  and, 
in  oar  opinion,  rendered  the  sum  so  awarded 
a  "provable"  debt  within  the  meaning  of  the 
bankruptcy  act    Biggin  t.  Magwlre,  15  Wall. 


549,  21  L.  Ed.  232;  In  re  Fife  (D.  C)  6  Am. 
Bankr.  R.  258,  109  Fed.  880. 

The  next  question  to  be  considered  is 
whether  or  not  plahitiff  was  such  a  repre- 
sentative of  the  creditors  of  the  Insolvent  cor- 
poration as  to  authorize  him  to  prove  the  in- 
debtedness 80  established  against  the  bank- 
rupt's estate.  The  act  of  Congress  of  July 
1, 1898,  S  7,  subd.  8  (30  Stat  648  [U.  S.  Comp. 
St  1901,  p.  3425]),  requires  a  voluntary  bank- 
rupt to  make  under  oath  and  file  in  court, 
with  his  petition,  a  schedule  of  his  property 
and  a  list  of  his  creditors,  etc.  This  act,  in 
construing  the  meaning  of  certain  words 
therein  used,  contains  the  following  declara- 
tion: "  'Creditor'  shall  include  any  one  who 
owns  a  demand  or  claim  provable  in  bank- 
ruptcy, and  may  Include  bis  duly  authorized 
agent,  attorney,  or  proxy."  Section  1,  subd. 
9  (30  Stat.  544  [U.  S.  Comp.  St.  1901,  p.  3419]). 
Bouvler,  hi  his  Law  Dictionary,  to  defining 
the  term  "creditor,"  says:  "He  who  has  a 
right  to  require  the  fulfillment  of  an  obliga- 
tion or  contract."  See,  also,  8  Am.  &  Eng. 
Bncy.  Law  (2d  Ed.)  240.  If  the  definition  of 
this  distinguished  lexicographer  be  accepted 
as  correct  plaintiff  Is  the  creditor,  for  his 
appointment  vested  in  him  the  right  to  re- 
quire the  fulfillment  of  the  defendant's  obli- 
gation. However  the  word  "creditor"  may  be 
defined  In  other  cases.  Congress,  in  proceed- 
ings of  this  kind,  has  limited  it  to  one  own- 
ing a  demand  or  claim  provable  in  bankrupt- 
cy. It  cannot  be  consistently  contended  that 
plaintiff  was  the  owner  of  the  claims  which 
formed  the  basis  for  determining  the  amount 
of  the  corporation's  indebtedness,  and  hence 
he  is  not  a  creditor  within  the  meaning  of  the 
act  under  consideration.  The  word  "credit- 
or," as  defined  by  Congress,  also  includes  his 
duly  authorized  agent  attorney,  or  proxy. 
None  of  the  debts  against  the  bankrupt's  es- 
tate being  ownefd  by  plaintiff,  so  as  to  make 
him  a  creditor,  it  is  proper  to  consider  wheth- 
er or  not,  by  reason  of  his  appointment  as  re- 
ceiver, he  repr^ents  the  creditors,  and  comes 
wittiln  any  one  of  the  included  classes.  Sec- 
tion 56a  of  the  bankruptcy  act  (30  Stat  560 
tU.  S.  Comp.  St.  1001,  p.  3442])  is  as  follows: 
"Creditors  shall  pass  upon  matters  submit- 
ted to  them  at  their  meetings  by  a  majority 
vote  In  number  and  amount  of  claims  of  all 
creditors  whose  claims  have  been  allowed 
and  are  present  except  as  herein  otherwise 
provided."  A  text-writer.  In  construing  the 
language  quoted  In  connection  with  a  prior 
clause  of  the  act  says:  "By  section  1,  snbd. 
9,  it  is  declared  that  the  term  'creditor*  shall 
include  not  only  the  owner  of  the  demand 
himself,  but  'bis  duly  authorized  agent  attor- 
ney or  proxy.'  Any  person,  therefore,  who 
assumes  to  represent  a  creditor  In  the  func- 
tions referred  to  in  section  56a,  must  be  a  'du- 
ly authorized  agent  attorney,  or  proxy'  of 
the  creditor.  By  General  Order  21,  subd.  5 
(89  Fed.  x,32  C.  C.  A.  xiii),  it  is  provided  what 
such  due  authorization  shall  consist  of,  as 
follows:   'The  execution  of  any  letter  of  at- 
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tocney  to  represent  a  creditor  •  •  •  may 
be  proved  or  acknowledged  before  a  referee 
or  a  United  States  commissioner  or  a  notary 
public.'  "  Collier  on  Bankruptcy  (3d  Ed.)  304. 
Section  30  of  the  bankruptcy  act  (30  Stat. 
554  [U.  S.  Comp.  St.  1001,  p.  3434])  is  as  fol- 
lows: "All  necessary  rules,  forms,  and  orders 
as  to  procedure  and  for  carrying  this  act 
into  force  and  effect  shall  be  prescribed,  and 
may  be  amended  from  time  to  time,  by  the 
Supreme  Court  of  the  United  States."  That 
court  having  prepared  forms  to  evidence  the 
appointment  of  representatives  of  creditors, 
it  was  held  in  In  re  Henscbel,  7  Am.  Bankr. 
H.  662,  113  Fed.  443,  51  C.  O.  A.  277,  that, 
when  the  acknowledgment  attached  to  a 
proxy  conformed  literally  to  the  form  so  pre- 
scribed, it  was  not  defective  because  it  con- 
tained no  venue;  Wallace,  J.,  saying:  "We 
agree  with  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit  that  of  the  creditors  giving 
proxies  those  only  are  to  be  counted  whose 
powers  of  attorney  were  regarded  as  author- 
izing the  attorney  to  appear  and  participate 
In  the  meeting."  Forms  Nos.  20  and  21  (18 
Sup.  Gt  xxvli,  xxvlll)  prepared  by  the  Su- 
preme Court  of  the  IFnited  States  prescribe 
the  mode  of  constituting  general  and  special 
attorneys  respectively,  and  form  No.  35  (18 
Sup.  Ct  xxxiv)  indicates  the  manner  of  mak- 
ing proof  in  support  of  a  claim  by  such  at- 
torney for  a  creditor.  Brandenburg,  Bank- 
ruptcy (2d  Ed.)  869  et  seq.  From  the  rules 
and  forms  mentioned  It  might  seem  that  an 
agent  or  proxy  could  not  be  "duly  authorized" 
to  prove  a  creditor's  claim  In  bankruptcy, 
except  on  the  production  of  a  power  of  at- 
torney executed  aad  acknowledged  In  the 
manner  indicated;  and,  if  this  be  so,  plain- 
tiff did  not  sustain  that  relation  to  the  cred- 
itors of  the  Duluth  Dry  Goods  Company. 
Such  cannot  be  the  rule,  however,  for  cred- 
itors of  a  bankrupt  who  are  infants  or  luna- 
tics, and  therefore  incompetent  to  appoint  a 
representative  to  prove  their  claims  against 
his  estate,  are  not  to  be  denied  the  right  to 
share  in  the  distribution  of  the  fund  because 
of  their  minority  or  mental  Infirmity.  Guar- 
dians, administrators,  executors,  and  other 
legal  representatives,  who  have  been  ap- 
pointed by  competent  authority  to  prove 
claims  against  a  bankrupt's  estate,  must  nec- 
essarily be  the  "duly  authorized"  agents,  etc., 
within  the  meaning  of  the  act  of  Congress 
under  consideration.  Buie  38  promulgated 
by  the  Supreme  Court  of  the  United  States 
(18  Sup.  Ct.  x)  provides  that  the  forms  pre- 
scribed shall  be  observed  and  used,  "with 
such  alterations  as  may  be  necessary  to  suit 
the  circumstances  of  any  particular  case." 
Thus  provision  has  been  made  In  these  In- 
stances for  proving  claims  against  a  bank- 
rupts estate;  and  to  assume  that  federal  or 
state  courts  would  not.  In  such  cases,  con- 
sider the  appointee  "duly  antborlzed"  is  to 
imply  a  denial  of  Justice.  Whether  or  not 
the  plaintiff  was  "duly  authorized"  to  repre- 
sent  the   insolvent    corporation's    creditors 


must  depend  upon  the  duty  Ms  appointment 
Imposed  on  him,  and  the  relation  be  sustain- 
ed to  them.  It  is  impossible  to  determine 
whether  the  Minnesota  statute  in  relation  to 
the  duties  of  a  receiver  appointed  to  enforce 
a  stockholder's  liability  was  offered  In  evi- 
dence, for  the  bill  of  exceptions  contains  none 
of  the  testimony  given  at  the  trial;  but  the 
pleadings  admit,  and  the  court  finds,  the 
substance  of  that  law,  from  which  It  ap- 
pears that  plaintiff  was  authorized  to  col- 
lect from  the  resident  stockholders  of  that 
state,  who  were  parties  to  the  decree,  sums 
equal  to  the  par  value  of  their  stock,  and 
also  empowered  to  maintain  actions  for  that 
purpose  in  sister  states  against  nonresident 
stockholders.  In  Hale  v.  Hardon,  95  Fed. 
747,  37  C.  O.  A.  240,  In  construing  the  Min- 
nesota statute  a  distinction  between  a  gen- 
eral receiver  and  a  person  appointed  to  en- 
force, in  a  foreign  Jurisdiction,  payment  of 
the  par  valOe  of  stock.  Is  observed;  the  court 
holding  that  neither,  unless  expressly  author^ 
ized  by  statute,  was  empowered  to  enforce 
the  individual  liability  of  stockholders  for 
the  purpose  of  paying  the  debts  of  the  cor- 
poration. In  that  case,  Aldrich,  J.,  in  speak- 
ing of  the  title  of  a  person  appointed  under 
the  Minnesota  statute  to  enforce  such  pay- 
ment, and  of  the  duties  enjoined  upon  him, 
says:  "It  is  of  little  consequence  whether  the 
person  designated  as  the  instrument  or  con- 
duit through  which  equity  runs  from  the 
court  to  the  stockholders,  and  from  recovery 
from  the  stockholders  to  the  creditors,  is  call- 
ed a  receiver,  an  agent  a  trustee,  or  an  as-, 
slgnee.  If  some  legal  and  equitable  means 
of  recovery  was  Intended  and  reasonably  de- 
scribed, and  the  statutory  agency  called  a 
'receiver'  is  a  convenient,  safe,  and  reason- 
able agency  to  that  end,  it  Is  of  little  con- 
sequence whether  his  duties  here,  as  to  the 
newly-created  statutory  right,  are  precisely 
those  which  have  been  heretofore  exercised 
and  discharged  by  the  ordinary  common-law 
or  equity  receiver;  provided,  of  course,  he 
may  be  said  to  fairly  represent  the  legal  and 
equitable  idea  intended  by  the  statute.  It  a 
receiver,  or  this  agency  for  this  purpose, 
answers  the  statute,  and  the  name  does  not 
offend  the  general  law  to  such  extent  that 
the  manifest  Intended  statutory  relief  should 
be  denied,  the  action  should  be  upheld  in  his 
name  and  for  the  benefit  of  the  creditors." 
Elsewhere  In  the  opinion,  after  examining  the 
law  of  that  state  in  respect  to  the  authority 
confferred  upon  such  agent  It  is  said;  "There- 
fore, by  virtue  of  the  law  of  Minnesota  and 
the  insolvency  proceedings  in  that  state^  the 
court  and  its  proceedings  were  subrogated 
to  the  rights  and  Interests  of  all  the  cred- 
itors, and  their  right  to  sue  stockholders,  if 
an  independent  right  to  sue  ever  existed  un- 
der this  statute,  was,  at  least  for  the  time 
being,  merged  or  suspended  by  operation  of 
the  law  which  Involved  their  Interest  in  such 
proceeding."  The  pleadings  admit  that  Men- 
denhall,  having  secured  a  Judgment  against 
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the  Duluth  Dry  Goods  Company  for  the  sum 
of  $12,808.76,  caused  an  execution  to  be  Is- 
sued thereon  which  was  returned  wholly  un- 
satisfied, whereupon  In  behalf  of  himself  and 
all  other  creditors  who  might  Join  therein  he 
instituted  a  suit  against  the  corporation  and 
its  resident  stockholders,  resulting  In  a  de- 
cree In  their  faTor  for  the  sum  of  181,717.76. 
Though  this  decree  evidently  awarded  a  spe- 
cific sum  to  each  creditor,  the  right  to  con- 
trol the  subsequent  proceedings  was  vested 
in  the  court.  Minneapolis  Baseball  Co.  v. 
-City  Bank,  66  Minn.  441,  69  N.  W.  331,  38 
L,.  R.  A.  415.  In  that  case  Mr.  Chief  Justice 
Star,  speaking  on  this  subject,  says:  "While 
the  liability  of  the  stockholders  must  be  en- 
forced oh  the  application  of  creditors,  and 
not  on  tliat  of  the  receiver,  except  in  cases 
Tv-bere  the  statute  otiierwise  provides,  yet  it 
does  not  follow  that  the  trial  court  tias  not 
the  same  control  of  the  litigation  as  if  it  was 
■conducted- by  the  receiver.  The  creditor  who 
first  takes  action  to  have  such  liability  en- 
forced, where  he  Is  plaintiff  or  subsequently 
<K>m«s  into  the  action,  has  no  exclusive  right 
to  control  the  litigation;  and  whenever  tlie 
stockholders  are  once  brought  into  the  ac- 
tion the  trial  court  should  so  far  control  the 
tconduct  of  the  litigation  as  to  conserve  and 
protect  the  rights  and  equities  of  both  cred- 
itors and  stockholders."  The  defendant's 
liability  was  limited  in  amount,  and  not  to 
any  particular  creditor,  but  in  favor  of  all 
-creditors  of  the  insolvent  corporation  (Han- 
son V.  Davison  [Minn.]  76  N.  W.  254),  and, 
though  the  debt  of  each  was  evidently  dls- 
tinguisbable  in  the  decree,  the  several  debts 
were  nevertheless  embraced  in  the  aggregate 
cum,  thereby  extinguishing  the  authority  of 
an  individual  creditor  to  prove  his  claim 
against  the  bankrupt's  estate.  But  as  the 
right  to  stiare  in  the  -  distribution  thereof 
should  not  be  denied  lilm,  ttte  plaintiff,  as  the 
representative  of  the  court  appointing  him, 
and  also  of  all  the  creditors,  was,  in  our  opin- 
ion, the  "duly  authorized"  agent  within  the 
meaning  of  the  act  of  Congress  of  July  1, 
1898,  and  therefore  the  only  person  empow- 
•ered  to  prove  the  debt  evidenced  by  the  de- 
cree in  favor  of  all  the  creditors  and  against 
the  defendant's  estate.  This  conclusion  Is 
fortified  when  It  is  remembered  that  plaintiff 
was  appointed  to  enforce  the  liability  of  the 
stoclcholders,  and,  as  such  obligation  had  be- 
-come  fixed  by  the  decree,  thereby  constitut- 
ing it  a  debt,  it  could  have  been  proved 
ngninst  tlie  bankrupt's  estate,  which  was  one 
of  the  means  provided  for  the  collection 
thereof;  and  it  was  Just  as  incumbent  on 
plaintiff  to  pursue  this  remedy,  if  the  sched- 
ule had  named  the  entire  list  of  creditors, 
as  it  was  to  institute  the  action  in  the  case 
at  bar. 

The  remaining  question  is  whether  or  not 
■plaintiff's  knowledge  of  the  bankruptcy  pro- 
ceedings, acquired  while  cashier  of  a  bank 
which  was  also  a  creditor  of  the  defendant, 
■was  received  under  such  circumstances  as  to 


Impute  notice  thereof  to  the  creditors  of 
the  Duluth  Dry  Goods  Company.  The  gen- 
eral rule  is  that  knowledge  of  an  agent, 
acquired  while  acting  within  the  scope  of  his 
authority,  relating  to  matters  Intrusted  to 
him  and  over  which  his  authority  extends. 
Is  constructive  notice  to  his  principal.  Story 
on  Agency  (9th  Ed.)  §  140;  Angell  &  Ames, 
Cbrporatlons,  i  305;  Wood  v.  Raybum,  18 
Or.  3,  22  Pac.  521;  Kaybum  v.  Davisson,  22 
Or.  242,  29  Pac.  738;  Willis  v.  Vallette,  4 
Mete.  (Ky.)  186;  National  S.  Bank  v.  Cush- 
man,  121  Mass.  490.  The  reason  for  this  rule 
is  based  on  the  theory  that  It  is  Incumbent 
on  the  agent  to  impart  to  his  principal  all 
information  that  he  may  obtain  which  would 
affect  his  interests;  and  by  invoking  the  pre- 
sumption that  such  obligation  has  been  per- 
formed the  conclusion  Is  reached  that  the 
principal  is  chargeable  with  notice  thereof. 
Pennoyer  v.  Willis,  26  Or.  1,  3G  Pac.  568,  46 
Am.  St.  Rep.  594.  There  are  several  well- 
recognized  exceptions,  however,  to  this  gen- 
eral rule.  Thus,  If  the  agent  sustain  a  con- 
fidential relation  to  a  third  party,  knowledge 
which  he  may  obtain  from  the  latter,  and 
which  it  is  his  duty  -not  to  disclose,  -will  not 
be  imputed  as  notice  to  his  principal.  Mc- 
Cormick  v.  Wheeler,  30  111.  114,  85  Am.  Dec. 
388;  Ford  v.  French,  72  Mo.  250;  Hood  v. 
Fahnestock,  8  Watts,  489,  34  Am.  Dec.  489; 
The  Distilled  Spirits,  11  Wall.  356,  20  L.  Ed. 
167.  If  the  agent  conspire  with  a  third  party 
to  defraud  his  principal,  or  if  on  his  own  be- 
half be  intends  to  do  so,  the  knowledge 
which  he  may  obtahi,  and  which  It  was  his 
duty  to  disclose  to  his  principal,  will  not  be 
imputed  to  the  latter.  Piatt  v.  Birmingham 
Axle  Co.,  41  Conn.  255;  Thomson-Houston 
Electric  O.  v.  Capitol  Electric  Co.,  65  Fed. 
341,  12  C.  C.  A.  643;  Dillaway  v.  Butler,  135 
Mass.  479;  Allen  v.  South  Boston  By.  Co., 
150  Mass.  200,  22  N.  E.  917,  5  L.  R.  A.  716, 
15  Am.  St.  Rep.  185;  De  Kay  v.  Hackensack 
Water  Co.,  38  N.  J.  Eq.  158;  National  Life 
Ins.  Co.  V.  Minch,  53  N.  Y.  144.  So,  too,  if 
an  agent  has  an  Interest  to  subserve  that  is 
adverse  to  his  principal,  any  knowledge  that 
he  may  liave  acquired  from  a  third  party 
during  the  time  of  and  relating  to  the  mat- 
ter of  the  agency  will  not  be  Imputed  to  his 
principal.  Frenkel  v.  Hudson,  82  Ala.  168, 
2  South.  758,  60  Am.  Rep.  736;  WIckersham 
V.  Chicago  Zinc  Co.,  18  Kan.  481,  26  Am. 
Rep.  784;  Lyne  v.  Bank  of  Kentucky,  28  Ky. 
545;  Winchester  v.  Baltimore,  etc..  By.  Co., 
4  Md.  231;  Stevenson  v.  Bay  City,  26  Mich. 
44;  Barnes  v.  Trenton  Gas  Co.,  27  N.  J.  Eq. 
33.  The  reason  upon  which  these  excep- 
tions rest  is  founded  on  the  assumption  ttiat 
an  agent  is  not  supposed  to  communicate 
any  knowledge  he  may  have  received,  when 
by  doing  so  be  would  betray  a  confidence  re- 
posed in  him,  reveal  an  intent  to  defraud  bis 
principal,  or  disclose  an  Interest  adverse  to 
him;  for,  unless  it  can  be  presumed,  in  the 
ligbt  of  attending  circumstances,  that  an 
agent  will  impart  the  knowledge  so  secured. 
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the  law  -will  not  impute  notice  tliereof.  It 
will  be  remembered  that  notice  of  defend- 
ant's bankruptcy  was  sent  to  his  creditor 
the  First  National  Bank  of  Duluth,  of  which 
the  plaintiff  was  cashier.  If  this  bank  had 
been  appointed  the  statutory  agent  to  en- 
force the  liability  of  the  stockholders  of  the 
Insolvent  corporation,  it  would  undoubtedly 
have  been  to  its  advantage  to  secure  for 
Itself  as  large  a  percentage  of  the  bankrupt's 
estate  for  distribution  as  possible.  By  ne- 
glecting to  prove  the  claims  of  creditors  of 
the  corporation,  the  bank  would  thereby  aug- 
ment the  ratio  to  which  it  was  entitled;  and 
on  account  of  its  adverse  Interest  no  pre- 
sumption can  be  indulged  that  It  would  com- 
municate to  thenl  the  knowledge  of  the  de- 
fendant's bankruptcy  which  It  has  obtain- 
ed, and  hence  notice  thereof  would  not  be 
Imputed  to  them.  The  findings  do  not 
show  that  plaintiff  was  a  stockholder  of  the 
bank,  and  therefore  Indirectly  interested  in 
pursuing  the  course  which  is  assumed  it 
might  have  adopted,  but,  so  far  as  It  can  be 
discovered,  he  had  no  personal  interest  ei- 
ther in  the  twink  or  In  the  creditors  of  the  cor- 
poration, and  owed  to  each  a  corresponding  \ 
ttuty  that  imposed  on  him  the  obligation  to  j 
ilisclose  to  the  court  and  to  such  creditors 
the  knowledge  he  had  obtained,  thereby  im- 
parting to  it  and  them  notice  of  the  defend- 
ant's insolvency,  whereby  the  tatter's  dis- 
charge in  bankruptcy  liberated  him  from 
their  claims. 

The  findings  of  the  court  being  sufficient 
to  support  the  Judgment,  It  is  affirmed. 


(32    Colo.    77) 

NESMITH  et  al.  T.  MARTIN. 

(Supreme  Court  of  Colorado.    Feb.  1,  1904.) 

CONTRACTS —WRITTEN  AGRBEMENT  —  VARIA- 
TION—STATUTE  OF  FRAUDS— SALES— OPTION 
TO  PURCHASE— IMPROVEMENTS— ESTOPPEL. 

,    1.  In  a  suit  to  quiet  title  to  a  pipe  line  and 
the  right  to  use  water  by  it,  it  appeared  that 
defendant  bad  contropted  with  plaintiff,  in  writ- 
ing,  to   take   an   option   on   a   lease   and   bond 
whirh  plaintiff  had  on  mining  claims,  but  de- 
fendant  had    not   purchased.     The    agreement  | 
contained  no  reference  to  water  rights.    Beld,  | 
that  extrinsic  evidence  was  not  admissible  to  ' 
show  that  it  bad  been  agreed  that  a  water  right 
located  at  the  time  of  the  negotiation  for  the 
option,  and  which  defendant  improved,  should 
be  tnmed  over  by  defendant  to  plaintiff  in  the 
event  that  defendant  did  not  purchase  under 
the  option. 

2.  Plaintiff  claimed  that  the  location  certifi- 
cate of  the  water  right  was  prepared  in  plain- 
tiff's name,  but  that  it  was  erased,  and  defend- 
ant's name  inserted.  Defendant  denied  making 
any  such  agreement  as  cluiinod.  It  appeared 
he  had  refused  to  have  it  inserted  in  tlie  writ- 
ten contract,  and  the  evidence  was  '^onflictinR 
as  to  whether  the  location  ecrtiticate  bore  any 
such  erasure  as  claimed.  Held-,  that  there  was 
no  ground  for  equitable  interference,  taking 
the  case  out  of  the  statute  of  frauds  and  estab- 
lishing a  trust  for  plaintiff:  the  evidence  not 
beinf;  sufficiently  convincing. 

3.  Where  plaintiff,  claiming  to  be  the  owner 
«f  a  cortniii  pipe  line,  sued  to  quiet  title  thereto, 

1  3.  See  Estoppel,  vol.  1$,  Cent.  Dig.  {  203. 


alleging  that  defendant  claimed  some  right  or 
title  <  -I'in,  and  based  his  claim  on  a  written 
contra .  i  between  the  parties,  which  contained 
no  mention  of  the  water  right,  and  such  con- 
tract gave  defendant  an  option  for  a  lease  of 
the  property,  and  it  appeared  that,  at  the  time 
of  ite  execution,  defendant  had  stated  that  he 
was  building  the  pipe  line  for  his  own  lienefit, 
and  that,  if  the  property  was  not  taken  under 
the  option,  it  would  be  sold  to  the  highest  bid- 
der, and  that,  after  the  execution  of  the  con- 
tract, plaintiff  had  attempted  to  buy  the  pipe 
line  from  the  defendant,  he  could  not  be  heard 
to  say  that  on  the  expiration  of  the  option  the 
pipe  line  became  his  property. 

Appeal  from  District  Court,  San  Juan 
Couuty;   James  L.  Russell,  Judge. 

Action  by  Samuel  G.  Martin  against  John 
W.  Nesmlth  and  others.  From  a  judgment 
for  plaintiff,  defendants  appeal.     Reversed. 

Reese  McCloskey,  Thomas  A.  Dickson,  and 
W.  H.  Dickson,  for  appellants.  B.  W.  Hit- 
ter, for  appellee. 

STEELE,  J.  The  plaintiff,  claiming  to  t>e 
the  owner  of  a  certain  pipe  line,  together 
with  the  head  gate  of  said  pipe  line,  on  the 
Las  Animas  river,  and  the  right  to  use  wa- 
ter from  the  Animas  river  by  and  through 
the  said  pipe  line,  and  claiming  to  be  In  the 
possession  thereof,  brought  suit  .in  the  dis- 
trict court  of  San  Juan  county,  where  the 
proi)erty  Is  situated,  to  quiet  his  title  thereto: 
alleging  that  the  defendants  claimed  some 
right  or  title  therein.  The  defendants  an- 
swered, and  .denied  that  the  plaintiff  was 
the  owner  of  said  water  right  and  pipe  line, 
or  that  he  was  in  the  lawful  possession  there- 
of, and,  in  a  cross-complaint,  alleged  that  the 
plaintiff  bad  unlawfully  taken  possession  of 
said  pipe  line  in  the  temporary  absence  of 
the  defendants,  that  the  said  pipe  line  was 
the  property  of  the  defendant  John  W.  Nes- 
mith,  and  that  the  pipe  line  bad  been  con- 
structed by  him  with  his  own  money,  with 
the  knowledge  and  consent  of  the  plaintiff. 
In  an  answer  to  the  cross-complaint,  the 
plaintiff  sets  up  a  contract  and  agreement 
between  himself  and  J.  W.  Nesmith,  which 
he  claims  was  entered  into  between  the  par- 
ties on  the  22d  of  September,  1899,  and  al- 
leges that  the  said  J.  W.  Nesmith  holds  the 
said  property  as  a  trustee  for  the  use  and 
benefit  of  him  (the  plaintiff),  and,  further, 
that  the  said  pipe  line  is  constructed  across 
the  property  of  the  plaintiflT,  and  that,  under 
the  written  contract  entered  Into  fa«tween 
the  plaintiff  and  the  defendant  Nesmith,  it 
was  agreed  that  the  said  pipe  line  should 
become  the  property  of  the  plaintiff  In  the 
event  that  the  said  defendant  Nesmltb  did 
not  purchase  the  mining  property  under  the 
agreement.  The  material  matters  of  the 
answer  to  the  cross-complaint  are  denied  in 
the  replication.  The  trial  was  to  the  court 
without  a  jury,  and  resulted  in  Judgment  In 
favor  of  the  plaintiff,  and  the  plaintiff  was 
decreed  to  be  the  owner  of  the  water  right 
and  the  pipe  line  mentioned  in  the  pleadings. 
From  the  Judgment,  the  defendants  appealed 
to  this  court 
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From  the  testimony  of  the  plaintiff,  it  ap- 
pears that  he  and  J.  W.  Nesmlth  entered  Into 
a  verbal  agreement  on  the  2d  of  September, 
1899,  and  the  court  permitted  the  plaintiff 
to  IntTodnce  In  evidence  a  memorandum  of 
the  agreement  made,  as  he  alleges,  at  the 
time  the  agreement  was  entered  into;  the 
memorandum  being  as  follows: 

"Grand  hotel.  Silverton  Colorado,  Sep.  2nd 
18  .  preliminary  agreement  between  John 
W.  Nesmlth  and  S.  G.  Martin.  Nesmlth 
agrees  to  buy  Tom  Moore  Group  of  mines 
lease  and  bond.  4000  cash.  10000  In  12 
months  10000  In  two  years.  200  paid  to  bind 
bargain,  agrees  also  to  protect  water  right 
and  return  same  to  Martin  If  contract  on 
mines  is  not  complied  with  or  forfeited.  S. 
G.  Martin." 

We  shall  not  consider  the  objection  made 
to  the  Introduction  of  this  memorandum,  be- 
cause the  decision  will  be  based  upon  other 
grounds.  According  to  the  undisputed  testi- 
mony, the  plaintiff  had  a  lease  and  bond  on 
certain  mining  claims,  and  had  located  sev- 
eral other  claims  In  the  vicinity  of  the  prop- 
erty upon  which  he  had  a  lease  and  bond; 
and  the  defendant  J.  W.  Nesmlth,  desiring 
to  become  interested  In  the  property,  took 
an  option  to  purchase  the  same  from  the 
plaintiff,  paying  therefor  at  the  time  of  en- 
tering Into  the  agreement  to  take  the  option 
the  sum  of  $200.  It  was  mutually  agreed  be- 
tween the  parties  that  a  written  agreement 
would  be  prepared  later,  to  be  signed  by 
the  parties.  According  to  the  plaintiff's  tes- 
timony, he  had  located  a  claim  for  50O  min- 
er's inches  of  water  for  power  and  domestic 
purposes  during  the  preceding  month  of 
August,  1899;  and,  at  the  time  Nesmith  and 
he  entered  into  the  agreement  for  an  option 
upon  the  mining  property,  the  plaintiff  lo- 
cated at  another  point  on  the  Animas  river, 
several  thousand  feet  from  the  first  location, 
another  claim  for  500  miner's  inches  of  wa- 
ter, for  the  purpose  of  supplying  water  for 
power  and  domestic  purposes  to  the  Tom 
Moore  group  of  mines.  When  Nesmith,  on 
the  2d  of  September,  was  making  a  prelim- 
inary Inspection  of  the  property,  it  was  de- 
cided to  change  this  second  place  of  loca- 
tion of  the  head  gate  to  a  point  on  the  river 
several  thousand  feet  distant,  and  farther 
from  the  first  head-gate  location.  The  plain- 
tiff testified  that  he  prepared  his  location 
certificate,  and  wrote  it  upon  a  board,  which 
be  described,  and  placed  It  upon  the  bank 
of  the  river  at  a  place  designated  by  Nes- 
mlth and  a  surveyor;  that  Nesmith  and 
the  surveyor  said  to  him  that  it  would  be 
better  to  have  the  location  of  the  water 
right  in  Nesmlth's  name,  and  that  Nesmith 
agreed  that  he  would  protect  -Martin,  and 
hold  the  water  right  for  him;  that  thereup- 
on the  writing  on  the  board  was  changed, 
and  the  name  of  John  W.  Nesmith  substi- 
tuted for  that  of  Samuel  G.  Martin,  and  the 
name  of  the  J.  W.  Nesmith  Ditch  &  Pipe 
I/Ine  ^bstituted  for  that  of  the  Tom  Moore 


Ditch  &  Pipe  Line.  Two  witnesses  for  the 
plaintiff  testified  that  they,  some  time  after 
the  second  of  September,  1899,  saw  the  lo- 
cation stake,  and  that  It  bore  evidences  of 
erasures;  and  they  testified  that  the  word 
"J.  W.  Nesmlth"  was  written  over  the  name 
"Tom  Moore."  The  plaintiff  further  testi- 
fied that  be  received  the  $200  on  the  2d  of 
September,  and,  after  the  execution  of  the 
written  contract  for  the  purbhase  of  the 
mining  property,  received  the  sum  of  $4,000; 
that  at  the  time  be  signed  the  written  agree- 
ment be  read  It  over,  and,  noticing  that  It 
contained  no  mention  of  the  water  right  or 
pipe  line,  demanded  of  Nesmlth  that  a  provi- 
sion to  correspond  with  the  verbal  agree- 
ment they  had  entered  Into  be  inserted  in 
the  written  contract;  that  Nesmlth  declined 
to  do  so,  and  stated  to  him  that  he  expected 
to  build  a  pipe  line,  and  that.  If  be  did  not 
purchase  the  property  under  the  terms  of 
the  option,  he  would  sell  the  pipe  line  to  the 
highest  bidder.  Martin's  testimony  upon 
the  subject  appears  in  the  abstract  as  fol- 
lows: "I  asked  him  if  be  was  going  to  sell, 
and  to  whom  he  was  going  to  sell,  and  he 
said.  To  the  highest  bidder.'  I  asked  him 
if  he  would  deed  it  to  any  one,  and  he  said 
he  would  sell  it  to  the  highest  bidder.  I  want- 
ed to  know  what  he  intended  to  do.  I  want- 
ed to  get  an  option  on  It  If  he  intended  to 
give  any  one  an  option.  I  never  offered  to 
buy  it,  but  I  talked  with  Mr.  Nesmith  a 
good  deal  to  find  out  what  his  Intentions 
were."  When  recalled,  Martin  said:  "On 
September  22d,  Mr.  Nesmlth  and  Mr.  Dick- 
son got  out  an  agreement  for  me  to  sign. 

•  •    •    I  took  it  to  my  attorney  In  Denver, 

•  •  •  and  then  the  discussion  about  the 
water  right  come  up— about  Its  being  a  ver- 
bal agreement— and  he  refused  to  put  any- 
thing In  about  It.  And  In  talking  about 
the  water  right,  Nesmith  got  hot— seemed  to 
be  mad  about  it— and  be  said  he  wouldn't 
do  anything,  and  he  would  sell  It  to  the  man 
he  could  get^the  most  money  of,  and  that  I 
had  nothing  to  do  with  It.  Mr.  McNalr  told 
me  It  was  a  lawsuit,  anyway,  and  maybe 
Mr.  Nesmith  would  take  the  option.  But  I 
signed  the  contract  as.lt  was.  After  sign- 
ing the  contract,  I  went  to  Mr.  Nesmlth,  aft- 
er the  ranting  was  over  about  the  water 
right,  and  asked  bim  If  he  would  not  trans- 
fer It  to  me,  and  give  me  an  option  on  it,  or 
If  be  would  sell  It  to  me  If  he  turned  down 
the  option.  He  said  no  one  had  an  option  on 
It;  be  was  holding  it  for  speculation."  The 
plaintiff  claims  that,  although  Nesmith  re- 
fused to  give  any  writing,  be  agreed  before 
the  execution  of  the  written  contract  to  pro- 
tect the  water  right,  and  do  whatever  work 
was  necessary  to  hold  It.  It  is  shown  by 
the  testimony  that  the  defendant  Nesmith 
did  not  purchase  the  property  under  the  op- 
tion; that  he  expended  twelve  or  thirteen 
thousand  dollars  in  the  development  of  the 
property,  and,  In  addition  thereto,  spent  the 
sum  of  about  thirteen  thousand  dollars  in 
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the  building  of  the  pipe  line. '  At  tbe  time 
It  is  alleged  that  Nesmlth  agreed  to  protect 
the  water  right  and  turn  It  over  to  the  plain- 
tiff, the  plaintiff  had  only  an  inchoate  right 
to  the  use  of  500  inches  of  water  frorn  the 
Animas  river.  Nesmlth  and  the  surveyor 
who  accompanied  him  at  the  time  when  the 
ivater  right  was  located  testify  positively 
that  Martin's  name  did  not  appear  on  the 
board;  that  oo  writing  was  on  the  board  at 
the  time  the  location  certificate  was  written 
upon  it;  tliat  there  was  no  erasure.  And  the 
surveyor  testified  that  he  wrote  upon  the 
board  a  location  certificate;  that  it  was'sign- 
ed  by  J.  W.  Nesmlth,  and  witnessed  by  him 
and  by  Martin.  Nesmith  says  that  at  no 
time  did  he  ever  have  any  conversation  with 
Martin  In  which  he  expressly  or  impliedly 
agreed  to  locate  a  water  right  for  him,  or 
to  build  a  pipe  line  and  turn  it  over  to  blm. 

We  are  of  opinion  that  the  facts  stated  by 
the  plaintiff  do  not  entitle  him  to  recover, 
and  that  any  preliminary  agreement  entered 
Into  between  Martin  and  Nesmith  must  be 
presumed  to  have  been  Included  In  the  writ- 
ten agreement  executed  on  the  22d  of  Sep- 
tember. It  Is  a  familiar  rule  that  extrinsic 
evidence  is  not  admissible  either  to  contra- 
dict, add  to,  subtract  from,  or  vary  the  terms 
of  a  written  contract.  The  rule  applies  with 
greater  force  to  all  instruments  required  by 
the  statute  of  frauds  to  be  In  writing.  "All 
oral  negotiations  or  stipulations  between  the 
parties  which  preceded  or  accompanied  the 
execution  of  the  Instrument  are  to  be  regard- 
ed as  merged  In  It,  and  the  latter  Is  to  be 
treated  as  the  exclusive  medium  of  as'  t- 
talning  the  agreement  to  which  the  contract- 
ors bound  themselves."  Randolph  v.  Helps, 
8  Colo.  29,  10  Pac.  245. 

Moreover,  It  was  a  contract  which,  under 
(he  statute  of  frauds,  should  be  in  writing; 
and  while,  under  some  circumstances,  par- 
ties by  their  conduct  are  estopped  to  set  up 
the  statute  of  frauds,  no  such  case  is  present- 
•ed  by  the  record  here.  It  is  stated  In  the 
case  of  Whltsett  v.  Kershow,  4  Colo.  423, 
[bat,  to  establish  a  trust  by  parol  evidence 
alone,  in  order  to  take  the  case  out  of 
the  statute  of  frauds^  the  contract  must  be 
established  by  clear,  certain,  and  conclusive 
proof,  unequivocal  in  all  its  terms.  "This 
branch  of  equity  Jurisdiction  requires  nice 
discrimination,  and  will  not  be  exercised  un- 
less all  the  facts  relied  on  to  give  relief  are 
established  beyond  a  reasonable  doubt;  and 
this  even  where  the  ground  of  relief  is  mis- 
take." 

The  plaintiff  Insists  that  the  pipe  line 
should  be  regarded  as  Improvements  made 
under  the  option,  and  that  it  became  his 
property  because  not  removed  within  the 
time  specified  by  the  written  contract.  The 
plaintiff  placed  an  entirely  different  construc- 
tion upon  the  contract.  He  insisted  that  the 
alleged  verbal  agreement  concerning  the  wa- 
ter right  and  pipe  line  should  be  incorporat- 
ed In  the  written  contract    He  says  that  Nes- 


mlth denied  there  was  such  an  agreement, 
and  refused  to  meution  the  pipe  line  in  the 
instrument.  According  to  plaintitTs  testi- 
mony, Nesmith  told  him  that  he  was  build- 
ing the  pipe  line  for  bis  own  benefit,  and 
that,  if  the  property  was  not  purchased  un- 
der the  option,  it  would  be  sold  to  the  highest 
bidder;  that  be  afterwards  signed  the  writ- 
ten contract,  which  contains  no  mention  of 
the  water  right  or  pipe  line;  and  that  after 
he  signed  the  contract  he  asked  Nesmith  for 
an  option,  and  that  Nesmith  again  told  him 
that  he  would  sell  to  the  highest  bidder.  A 
considerable  portion  of  the  pipe  line  is  con- 
structed through  property  held  by  the  plain- 
tiff under  locations  made  about  the  time  the 
agreement  was  entered  Into,  the  defendant 
understanding  that  the  locations  were  to  be 
made.  Under  these  circumstances,  we  do 
not  think  the  plaintiff  should  be  beard  to 
say  that  the  pipe  line  became  his  property 
after  the  expiration  of  the  time  mentioned 
In  the  contract. 

For  these  reasons,  therefore,  we  mast  re- 
verse the  judgment.    Reversed. 


09  Colo.  App.  41«) 

PATTERSON  v.  MORRELL  HARDWARE 
OO. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

ERROR— PARTIES— JUDGMENT  WITHOUT 
OBJECTION. 

1.  Defendants  who  were  not  served  with  pro- 
cess, and  as  to  whom  the  cause  was  dismissed 
at  plaintiff's  cost,  cannot  be  made  plaintiffs  in 
error. 

2.  Where  the  court  had  jurisdiction  of  a 
cause,  and  rendered  judgment  against  a  de- 
fendant for  individual  indebtedness,  without 
any  objection  to  the  proceedings  being  entered 
by  him,  he  cannot  complain  ot  the  judgment, 
though  the  complaint  alleged  a  joint  indebted- 
ness. 

Error  to  Teller  County  Court. 

Action  by  the  Morreil  Hardware  Oompany 
against  George  H.  Patterson  and  others. 
From  a  judgment  against  defendant  Patter- 
son, be  brings  error.    Atfirmed. 

A.  Macon,  for  plaintiff  In  error.  Henry 
Trowbridge,  for  defendant  In  error. 

THOMSON,  P.  J.  The  Morreil  Hardware 
Company  brought  this  suit  against  George  H. 
Patterson,  J.  H.  Mason,  and  M.  A.  Ship- 
man,  alleging  that  the  plaintiff  sold  and 
delivered  to  the  defendants  goods,  wares,  and 
merchandise  of  the  value  of  $410.30,  for 
which  they  promised  to  pay  that  sum  to  the 
plaintiff.  A  writ  of  attachment  was  Issued 
in  the  cause,  and  levied  upon  the  individual 
property  of  the  defendant  Patterson.  Sum- 
mons was  issued,  but  never  served  on  any 
of  the  defendants.  Patterson,  however,  vol- 
untarily appeared,  and  answered,  denying 
that  he  ever  purchased  goods,  wares,  or  mer- 
chandise from  the  plaintiff.  The  plaintiff 
dismissed  the  cause  as  to  defendants  Mascii 
and  Sliipman,  and  trial  was  had  between  the. 
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plaintiff  and  Patterson.  After  hearlug  the  evi- 
dence, the  court  rendered  judgment  against 
Patterson  for  tbe  amount  of  the  plaintiff's 
claim.  .Nearly  three  years  after  tbe  rendi- 
tion of  the  Judgment,  the  cause  was  brought 
to  this  court  by  writ  of  error  sued  out  in  the 
names  of  all  of  the  defendants.  Tbe  errors 
a8sign<>d  consist  in  permitting  tbe  action  to 
continue  against  Patterson  after  its  dis- 
missal as  to  the  others,  and  the  rendition  of 
an  tndlTiduai  judgment  against  Patterson 
upon  a  joint  indebtedness  of  all  of  the  de- 
fendanta 

Tbe  defendants  Mason  and  Shlpman  were 
Improperly  made  plaintiffs  in  6rror.  Tbey 
were  never  served  with  process,  and  they 
never  appeared  to  the  action.  They  were 
dismissed  from  the  case  at  tbe  platntifrs 
costs,  and  there  was  nothing  in  the  proceed- 
ings upon  which  error  could  be  predicated 
by  them.  Tbe  only  plaintiff  in  error  Is  Pat- 
terson. 

There  is  no  bill  of  exceptions  here.  So  far 
as  is  shown,  after  Patterson's  appearance  tlte 
proceedings  were  conducted  throughout  with- 
out objection  from  him.  We  must  presume 
it  to  have  been  established  by  the  evidence 
that  the  purchase  was  made  and  tbe  in- 
debtedness incurred  by  him  as  an  individual. 
It  is  true  that  the  complaint  charged  a  joint 
Indebtedness,  but,  if  be  chose. voluntarily  to 
submit  to  a  trial  of  the  question  of  his  Indi- 
vidual liability,  he  is  in  no  position  to  com- 
plain of  tbe  result.  The  court  had  jurisdic- 
tion to  try  the  cause  and  render  the  judg- 
ment, and  he  cannot  be  heard  to  allege  error 
as  to  proceedings  in  wtiicb  he  acquiesced. 

Let  tbe  judgment  be  affirmed.    Affirmed. 


(19  Colo.  App.  4U)  ' 

HUFF  V.  UAKDWICK. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

BROKER— COMPENSATION— MINGLINO    OF    PRO- 
CEEDS—STATUTE  OP  FRAUDS. 

1.  In  an  action  for  services  rendered,  where 
defendant  had  agreed  to  pay  plaintiff  for  his 
services  one-half  of  the  proceeds  of  the  sale  of 
two  mining  claims,  but,  in  tbe  sale  of  these 
claims  together  with  others,  the  interests  were 
not  separately  valued,  evidence  that  they  were 
treated  as  of  equal  value  per  acre,  that  the  price 
was  calculated  on  the  total  acreage,  what  the 
total  acreage  was,  and  what  was  the  acreage  of 
the  two  claims,  was  admissible. 

2.  Where  defendant  agreed  to  pay  plaintiff 
for  his  services  one-half  the  proceeds  of  the 
sale  of  two  mining  claims,  but  in  the  sale  of 
these  with  others  the  interests  are  not  separate- 
ly valued,  the  plaintiff  is  entitled  to  recover 
one-half  of  the  entire  proceeds  of  the  sale,  if 
it  is  impossible  to  determine  what  proportion 
should  be  credited  to  the  claims  in  which  he  is 
interested. 

3.  Where  plaintiff,  at  defendant's  request, 
procured  the  title  to  real  estate,  taking  it  in  his 
own  name,  and  afterwards  conveying  it  to  de- 
fendant, defendant's  agreement  to  pay  him  for 
bis  services  one-half  of  the  sum  for  which  the 
real  estate  might  be  sold  is  not  within  the  stat- 
ute of  frauds. 

tS-  See  Frauds,  Statute  of,  vol.  23,  Cent.  Dig.  f 
76  P.-38 


Appeal  from  District  Court,  El  Paso  County. 

Action  by  C.  E.  Huff  against  J.  O.  Hard- 
wlck.  From  a  judgment  of  nonsuit,  plaintiff 
appeals.    Reversed. 

T.  J.  Black,  for  appellant.  J.  W.  Ady  and 
J.  W.  Sheafor,  for  appellee. 

THOMSON,  P.  J.  According  to  the  evi- 
dence, in  November,  1895,  the  appellee  em- 
ployed tbe  appellant  to  negotiate,  in  appellee's 
behalf,  an  exchange  of  certain  mining  stocks 
belonging  to  the  appellant,  for  tbe  interest 
of  one  Fletcher  in  the  Blackbird,  Bonanza, 
Kiowa,  and  Carbonate  placer  mining  claims, 
in  Cripple  Creek  Mining  District,  Colo.  Tbe 
appellant  accordingly  proceeded  to  execute  the 
commission  with  which  he  was  Intrusted,  and 
succeeded  in  effecting  the  exchange,  taking ' 
the  titles  to  the  several  claims  in  his  own 
name.  After  having  so  acquired  title,  be  re- 
ported what  he  bad  done  to  the  appellee.  'Ajl 
the  time  appellant  was  employed,  there  was 
no  agreement  as  to  his  compensation  for  bis 
services;  but  when  he  had  concluded  bis 
work  and  made  his  report  it  was  agreed  be- 
tween tbe  parties  that  the  appellant  should 
handle  the  Blackbird  and  Bonanza  and  tbe 
appellee  tbe  Kiowa  and  Carbonate  placer,  aud 
that  tbe  appellant  should  give  tbe  appellee 
one-half  of  what  he  reolized  from  tbe  former 
claims,  and  the  appellee  should  give  the  ap- 
pellant one-half  of  what  be  realized  from  the 
two  latter.  The  appellant  thereupon  convey- 
ed the  Kiowa  and  Carbonate  placer  to  tbe 
appellee.  The  appellant  soon  afterwards  sold 
the  Blackbird  for  a  certain  sum  in  money 
aud  a  number  of  sbares  of  mining  stock.  He 
gave  appellee  one-lutlf  of  the  money,  and 
offered  him  one-half  of  the  stock,  but  he  de- 
clined to  receive  it,  saying  he  bad  plenty  of 
that  kind  of  stock.  The  appellee  then  con- 
veyed the  interests  be  had  received  from  the 
appellant,  together  with  his  individual  inter- 
est in  tliree  other  claims,  to  tbe  Montreal 
Gold  Mining  Company,  tn  consideration  of  tbe 
issuance  to  him  of  501,000  shares  of  the  capi- 
tal stock  of  that  company,  and  afterwards 
sold  this  stock  for  $28,000.  He  refused  to 
account  to  the  appellant  for  any  portion  of 
the  money.  The  appellant  brought  this  suit 
to  recover  the  share  of  tbe  money  to  which 
he  was,  as  he  alleged,  entitled  by  virtue  of 
bis  agreement  with  the  appellee.  When  the 
plaintiff  had  concluded  his  evidence,  on  mo- 
tion of  the  defendant,  judgment  of  nonsuit 
was  rendered  against  him. 

Tbe  foregoing  statement  of  facts  is  derived 
from  the  evidence  introduced  by  the  plaintiff, 
which  was  the  only  evidence  introduced,  and 
which  tbe  motion  for  a  ncmsult  admitted  to 
be  true.  It  was  shown  that  in  tbe  transaction 
between  tbe  defendant  and  the  mining  com- 
pany the  interests  conveyed  were  not  sepa- 
rately valued,  but  that  they  were  taken  by 
the  company  at  a  gross  sum  for  the  whole. 
The  plaintiff  sought  to  prove  that  the  claims 
were  treated  as  of  equal  value  per  acre,  and 
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tbat  tbe  amount  of  stock  allowed  for  them 
was  calculated  upon  the  total  acreage;  and 
then  undertook  to  show  what  the  total  acre- 
age was,  and  what  was  the  acreage  of  the 
claims  in  the  proceeds  of  which  he  was  in- 
terested. All  the  evidence  so  offered  was, 
on  objection  by  the  defendant,  excluded,  ex- 
cept as  to  the  acreage  of  the  Carbonate  pla- 
cer. In  so  ruling,  the  court  erred.  If  it  be 
true  that  the  property  was  received  by  the 
company  at  the  same  valuation  per  acre,  then 
proof  of  the  total  acreage,  and  of  the  acreage 
of  the  claims  out  of  the  proceeds  of  which 
plaintiff  was  to  be  paid,  would  render  the 
amount  to  which  he  was  entitled  a  simple 
matter  of  computation,  and  we  know  of  no 
other  method  by  which  such  amount  could 
be  ascertained.  We  infer,  however,  that,  in 
the  opinion  of  counsel,  the  plaintiff  could  not 
have  made  the  proof  he  attempted.  They 
say  that  be  not  only  did  not  show,  but  could 
ft»f  show,  what  he  was  entitled  to  receive; 
and,  from  his  supposed  inability  to  make  tbe 
necessary  proof,  they  argue  that  there  'could 
be  no  recovery  In  his  favor.  We  have  never 
80  understood  the  law.  The  plaintiff  had  no 
part  in  the  transaction  between  the  defendant 
and  the  mining  company;  and  if,  in  the  sale 
to  the  company,  the  defendant  so  combined 
his  individual  property  with  the  claims  re- 
specting which  he  owed  a  duty  to  the  plain- 
tiff as  to  put  it  beyond  the  power  of  the 
latter  to  show  what  proportion  of  the  whole 
consideration  should  be  credited  to  those 
claims,  then  as  between  the  two,  on  the  prin- 
ciple applicable  in  the  case  of  a  willful  con- 
fusion of  goods,  the  share  to  which  the  agree- 
ment entitled  the  plaintiff  would  extend  to 
the  entire  amount  received,  and  one-half  of 
it  would  belong  to  him.  The  law  Is  well 
settled  tbat  where  one  so  intermixes  his  own 
chattels  with  those  of  another,  without  the 
latter's  consent,  as  to  render  a  Just  division 
impossible,  the  party  responsible  for  the  mix- 
ture must  bear  the  whole  loss.  Robinson  v. 
Holt,  39  N.  H.  557,  75  Am.  Dec.  233;  Jenkins 
V.  Steanka,  19  Wis.  126,  88  Am.  Dec.  675; 
Beach  v.  Schmultz,  20  III.  186;  Graham  v. 
Plate,  40  Cal.  593,  6  Am.  Rep.  639;  Hawkins 
v.  Spokane  Hydraulic  Mining  Co.,  3  Idaho 
<Hasb.)  650,  33  Pac.  40.  In  Graham  v.  Plate 
tbe  defendant  manufactured  pistols  bearing 
the  trade-mark  of  tbe  plaintiff's  intestate, 
without  any  authority  to  use  the  trade-mark, 
and  it  was  held  that  because  it  was  impos- 
sible to  determine  how  much  of  the  profits 
from  the  sale  of  the  articles  resulted  from 
their  intrinsic  value,  and  how  much,  from  the 
credit  given  them  by  the  trade-mark,  the 
owner  of  the  trade-mark  should  have  the 
whole.  In  Hawkins  v.  Spokane  Hydraulic 
Mining  Company  the  corporation  worked  a 
mining  claim,  in  which  it  had  a  minority  In- 
terest, against  the  protest  of  the  representa- 
tive of  the  majority  Interest,  and,  without  the 
consent  of  the  other  party,  mingled  with  the 
gold  taken  from  that  claim  gold  extracted 
from  its  own  claim,  the  amount  of  which  was 


undeterminable,  and  it  was  held  tbat  it  was 
entitled  to  nothing  on  account  of  the  gold 
taken  from  its  own  claim. 

Another  point  made  Is  that  the  agreement 
between  the  plaintiff  and  the  defendant  was 
within  the  statute  of  frauds,  and  therefore 
not  enforceable.  Cotusel  seem  to  suppose 
that  the  intention  of  that  agfreement  (which 
was  not  in  writing)  was  to  vest  in  the  plain- 
tiff an  Interest  in  real  estate.  Bat  it  had 
no  such  purpose.  The  plaintiff,  at  tbe  re- 
quest of  the  defendant,  procured  for  -the  lat- 
ter tbe  title  to  certain  real  estate,  taking  such 
title  at  first  in  bis  own  name,  and  afterwards 
conveying  it  to  the  defendant  Having  per- 
formed this  service  for  the  defendant,  the 
agreement  was  tliat  be  should  receive  as  his  ' 
compensation,  not  an  interest  in  the  ground, 
but  one-half  of  the  proceeds  of  the  property 
when  it  should  be  sold  by  the  defendant 
The  agreement  of  tbe  defendant  was  simply 
to  pay  the  plaintiff  for  his  services,  instead 
of  a  fixed  sum,  an  amount  dependent  on  what 
should  be  realized  from  the  property.  We 
are  not  referred  to  any  provision  of  the  stat- 
ute of  frauds,  and  we  know  of  none,  which 
renders  void  a  parol  agreement  to  pay  for 
services  performed,  whether  the  amoimt  to  be 
paid  be  agreed  upon  at  tbe  time  or  made  con- 
tingent on  something  to  occur  in  the  future. 

The  Judgment  is  reversed.    Reversed. 


(19  Ck>lo.  App.  388) 
BUZANES  V.  FROST. 
((3onrt  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

TEIAL— VERDICT— STATUTORY    REQUIREMENTS 
—INSTRUCTIONS— APPKALi—PRKSUMPTlONS. 

1.  Mills'  Aun.  Code,  g  200,  provides  that 
when  a  verdict  is  for  plaintiff  in  an  action  for 
the  recovery  of  money  tbe  jury  shall  find  the 
amount  of  the  recovery.  Held,  that  where,  iu 
an  action  ou  a  note  the  only  fact  in  issue  was 
whetlier  the  note  had  been  delivered,  a  verdict 
that  the  jury  "do  find  the  issues  joined  in  favor 
of  plaintiff"  was  not  error  available  to  defend- 
ant. 

2.  MiUs'  Ann.  Code,  i  192,  enacts  that  if  the 
jury,  after  retirement,  desire  to  be  informed  on 
any  point  of  law,  they  shall  be  brought  into 
court  and  instructed.  Beld~,  that  where,  on  ap- 
Ileal,  neither  tlie  instructions  given  uor  the  re- 
quest of  the  jury  for  additional  instructiou  is 
contained  in  the  abstract,  it  will  be  presumed 
that  no  error  was  committed  in  refusing  to  fur- 
ther instruct  the  jury. 

Appeal  from  Teller  County  Court 
Action  by  H.  CX   Frost  against  John  Bu- 
zanes.    From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

George  H.  Kohn,  for  appellant  Charles 
J.  Perkins,  for  appellee. 

GUNTER,  J.  Action  upon  promissory  note 
by  indorsee.  Verdict  and  Judgment  for  plaui- 
tiff.    Defendant  appeals. 

1.  Mills'  Ann.  C^de,  $  200,  prescribes  that 
when  a  verdict  Is  for  plaintiff  in  an  action 
for  the  recovery  of  money  the  Jtiry  shall  find 
the  amount  of  tbe  recovery.  The  verdict 
rendered  was:    "We,  the  Jury  duly  impanel- 


Digitized  by 


Google 


Colo.) 


MONTROZONA  GOLD  MIN.  CO.  t.  THATCHER 


595 


ed  and  sworn  to  try  the  above-entitled  cause, 
do  find  the  Issues  therein  Joined  In  favor  of 
the  plaintiir.  J.  D.  Bransford,  Foreman." 
It  is  contended  that  tliis  verdict  violates  the 
section  of  the  Code  cited,  and  that  such  vio- 
lation is  fatal  to  the  Judgment.  The  only 
question  of  fact  before  the  Jury  was  whether 
or  not  the  note  was  delivered.  If  the  verdict 
upon  this  question  was  for  the  plaintiff,  then 
he  was  entitled  to  a  Judgment  for  the  full 
amount  of  the  note„  principal  and  interest; 
if  for  defendant,  then  be  was  entitled  to  a 
judgment  of  dismissal  and  for  costs.  The 
verdict  was  responsive  to  the  only  issue  bc- 
tore  the  Jury,  and  the  omission  to  find  the 
amount  of  Vae  recovery  therein  worked  no 
prejudice  to  the  defendant.  As  this  omis- 
sion worked  no  prejudice,  It  does  not  con- 
stitute reversible  error.  Hutchinson  v.  Inyo 
County,  61  Cal.  119. 

2.  It  ia  said  the  Jury,  being  unable  to 
agree,  returned  into  court,  and  asked  to  be 
further  instructed;  that  the  court  denied  the 
request,  and  therein  violated  section  1U2, 
Mills'  Ann.  Code,  which  provides  that  if  the 
Jury,  after  retirement  for  deliberation,  de- 
sire to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  shall  be  brought 
into  court  and  receive  such  desired  informa- 
tion. Neither  the  instructions  given  by  the 
court  nor  the  request  of  the  Jury  for  an  ad- 
ditional instruction  is  contained  in  the  ab- 
.  stract  of  the  record.  For  aught  that  appears 
in  the  abstract,  the  court  may  have  covered 
the  point  upon  which  additional  information 
was  requested  in  its  charge,  or  it  might  have 
constituted  error  by  the  court  to  instruct 
ui)on  the  point  submitted.  This  being  true, 
we  must  presume  that  no  error  was  commit- 
ted by  the  court  in  refusing  to  further  in- 
struct the  Jury.  Seeing  no  reason  for  a  re- 
versal upon  either  of  the  alleged  errors  argu- 
ed, the  case  must  be  afiirmed. 

Affirmed. 


(19  Colo.  App.  271) 

MONTROZONA  GOLD  MIN.  CO.  et  al.  ▼. 
THATCHER. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

UININO  LEASE  —  COVENANTS  —  TIME  ESSENCE) 
OP  CONTRACT— RELIEF  FRO.M  FOR- 
FEITURE—TRESPASSERS. 

1.  Lessees,  in  a  tuining  lease  for  two  years, 
covenanted  to  siuk  the  shaft  200  feet  during 
the  term  of  the  lease,  the  first  100  feet  to  be 
completed  on  or  before  a  certain  day,  and  that 
if  they  failed  to  sink  it  as  so  required,  or  in 
any  respect  to  keep  any  agreement  therein,  ex- 
pressed or  implied,  it  should  be  lawful  for  the 
lessor  to  declare  the  lease  forfeited.  Held.,  that 
the  sinking  of  the  shaft  100  feet  by  the  day 
stipalated  was  of  the  essence  of  the  contract. 

2.  Where  a  mining  lease  for  two  years  stipu- 
lates that  the  lessees  shall  sink  the  shaft  20(T 
feet  during  the  term  of  the  lease,  the  first  100 
feet  to  be  sunk  by  a  day  14  months  after  the 
making  of  the  lease,  relief  from  forfeiture  for 
failure  to  sink  the  first  100  feet  by  the  time 
stipulated  will  not  be  granted  where  the  work 
was  not  commenced  till  11  months  after  the 
lease  was  made,  though  this  was  early  enough 
but  for  the  encountering  of  running  ground. 


3.  Where  a  mining  lease  makes  the  linking 
of  the  shaft  100  feet  by  a  certain  day  of  the 
essence  of  the  contract,  the  sinking  of  it  that 
far  9  days  later  will  not  relieve  the  lessees  from 
the  forfeiture. 

4.  lessees  of  a  mine  who  continue  to  mine 
it  after  notice  of  forfeiture  for  failure  to  sink 
the  shaft  a  certain  number  of  feet  by  a  certain 
day  are  not  willful  trespassers,  though  mistak- 
en in  their  contention  that  there  was  not  a  for- 
feiture; so  that,  on  an  accounting  for  ore,  they 
should  be  allowed  for  expenses  of  mining  it. 

Appeal  from  District  Court,  Pitkin  County. 

Action  by  Mary  E.  Thatcher  against  the 
Montrozona  Gold  Mining  Company  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed  In  part 

W.  D.  Reld  and  J.  6.  McMurry,  for  appel- 
lants. H.  W.  Clark  and  E.  K  Edmonds,  for 
appellee. 

MAXWELL,  J.  Appellee,  owner  of  an  un- 
divided i/i«  of  the  Midnight  lode  mining 
claim.  Highland  Mining  District,  Pitkin  coun- 
ty. Joined  with  the  owners  of  the  undivided 
si/32  interest  in  the  property  in  granting  a 
mining  lease  to  McGregor  &  Shielcls,  dated 

November,  1899,  for  a  term  of  two  years 

from  January  1, 1900,  upon  the  following  cov- 
enants, inter  alia:  "To  sink  the  shaft  upon 
said  premises,  known  as  the  Midnight  shaft, 
from  Its  present  depth  (now  425  feet)  at  least 
two  hundred  (200)  feet,  during  the  term  of 
this  lease.  The  first  one  hundred  (100)  feet 
of  said  sinking  to  be  completed  on  or  before 
the  1st  day  of  January,  1901.  Said  lessees 
furthermore  agree  that  In  case  they  fall  to 
commence  work  on  said  premises  as  afore- 
said, *  *  *  or  to  sink  said  shaft,  as 
above  required,  or  In  any  respect  keep  and 
fulfill  any  or  all  agreements  herein  expressed 
or  Implied,  then  and  in  that  case  It  shall  be 
lawful  for  the  parties  of  the  first  part  •  •  • 
to  declare  this  lease  void  and  of  no  effect, 
and  thereafter,  and  without  process  of  law, 
to  enter  upon  and  take  possession  of  said 
premises."  By  assignment,  October  4,  1900, 
the  lease  was  transferred  to  appellants,  who 
entered  Into  possession  of  the  property  and 
prosecuted  work  under  the  leltse.  January  4, 
1901,  ai^>ellee  caused  to  be  served  upon  ap- 
pellant a  written  notice  of  forfeiture  for  the 
alleged  failure  upon  the  part  of  the  original 
lessees  and  appellants  to  sink  the  shaft  100 
feet  by  January  1,  1901,  to  properly  timber 
the  shaft,  and  to  pay  royalty  as  required  by 
the  terms  of  the  lease.  Coupled  with  the  no- 
tice of  forfeiture  was  a  demand  for  posses- 
sion. This  written  notice  of  forfeiture  and 
demand  for  possession  purported  to  be  sign- 
ed by  the  owners  of  '/i»  of  the  property,  in- 
cluding appellee.  July  1,  1901,  appellee  com- 
menc*ed  this  action  in  the  court  below  to  re- 
cover possession  of  her  undivided  i/i«  inter- 
est in  the  property,  for  an  injunction  to  re- 
strain fm-ther  working  of  the  property  by 
appellants,  for  ^,000  damages  for  Its  deten- 
tion, and  for  an  accounting  of  the  proceeds 
of  the  ore  mined,  shipped,  and  sold  from  the 
property  by  appellants.    The  other  owners 
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Who  signed  the  notice  of  forfeiture  were  not 
parties  to  this  suit.  The  complaint  alleged 
the  makiug  of  the  lease,  set  forth  its  cov- 
enants,' the  breaches  thereof  by  appellants, 
service  of  notice  of  forfeiture,  and  other  mat- 
ters immaterial  tp  a  determination  of  this 
case.  The  answer  denied  the  breaches  al- 
leged, except  the  failure  to  sinic  the  shaft  100 
feet  by  January  1,  1001,  which  breach  was 
confessed,  alleged  a  substantial  compliance 
with  this  covenant,  and  averred  matters  in 
avoidance.  A  jury  trial  resulted  in  a  ver- 
dict in  favor  of  appellee,  that  she  was  the 
owner  In  fee  of  i/ig  of  the  property  and  enti- 
tled to  the  occupation  and  possession  there- 
of. December  14,  1901,  Judgment  was  enter- 
ed on  the  verdict  in  favor  of  appellee,  and  an 
order  was  made  for  an  accounting  before  the 
court,  which  accounting  resulted  in  a  Judg- 
ment In  favor  of  appellee  for  |1,14C.02. 

It  will  be  unnecessary  to  discuss  In  detail 
the  71  errors  assigned  by  appellants,  as  most 
of  them  have  been  abandoned,  and  this  opin- 
ion win  be  confined  to  a  presentation  and  de- 
cision of,  such  matters  only  as  appear  to  be 
decisive  of  this  appeal.  Appellants  contend 
that  time  was  not  of  the  essence  of  the  cov- 
enant to  sink  the  shaft  100  feet  by  January 
1,  1901,  and,  even  if  It  was,  that  there  was  a 
substantial  compliance  with  this  covenant 
upon  their  part,  and  that  appellee  waived  a 
strict  performance  of  this  covenant.  The  Ju- 
ry, upon  conflicting  testimony.  In  answer  to 
an  Interrogatory  submitted,  found  that  there 
had  been  no  waiver,  and,  as  there  was  no 
error  in  the  instructions  upon  this  point,  the 
finding  of  the  Jury  precludes  investigation  of 
this  question. 

The  testimony  shows  that  appellants'  as- 
signors commenced  to  sink  the  shaft  the  lat- 
ter part  of  September,  1900;  that  sinking  the 
shaft  was  diligently  prosecuted  until  Janu- 
ary 10,  1901,  when  the  100  feet  was  complet- 
ed; that  running  ground  was  encountered 
which  necessitated  a  drift  around  the  shaft 
to  catch  up  and  hold  this  running  ground; 
that,  on  account  of  this  bad  and  running 
ground,  the  bottom  of  the  shaft  was  lost  two 
or  three  times;  that  every  possible  effort 
was  made  by  appellants  to  complete  the  shaft 
within  the  time  required  by  the  lease,  with- 
out avail;  and  it  is  conceded  that  January 
1,  1901,  the  shaft  had  not  been  sunk  100  feet 
as  required  by  the  lease,  although  it  appears 
from  the  testimony  that  the  100  feet  was 
completed  on  January  10,  1901.  The  lan- 
guage of  the  lease  does  not,  in  express  terms, 
make  time  of  the  essence  of  the  contract,  but 
it  would  be  difficult  to  conceive  of  language 
which  would  more  clearly  imply  that  such 
was  the  intention  of  the  parties  in  the  con- 
tract under  consideration.  To  hold  other- 
wise would  be  to  make  a  contract  for  the 
parties  which  they  have  not  made  for  them- 
selves, which  the  courts  will  never  do.  The 
lease  provides  that  In  case  lessees  fall  to 
sink  the  shaft  in  the  time  required,  or  fail  in 
any  respect  to  keep  and  fulfill  any  or  all 


agreements  therein  expressed  or  Implied,  it 
shall  be  lawful  for  the  lessor  to  declare  the 
lease  void  and  of  no  effect  It  would  seem 
that  the  parties  to  this  lease  could  not  have 
used  language  more  pertinent  than  the  above 
to  express  their  intention  to  make  time  of 
the  essence  of  the  contract.  "It  is  now  thor- 
oughly established  that  the  Intention  of  the 
parties  must  govern;  and  If  the  intention 
clearly  and  unequivocally  appears,  ffom  the 
contract,  by  means  of  some  express  stipula- 
tion, that  time  shall  be  essential,  the  time 
of  completion  or  of  performance  or  of  com- 
plying with  the  terms  will  be  regarded  as  es- 
sential in  equity  as  much  as  at  law.  No  par- 
ticular form  of  stipulation  is  necessary,  but 
any  clause  will  have  the  effect  which  clearly 
and  absolutely  provides,  that  the  contract  Is 
to  be  void  if  the  falfillment  is  not  within  the 
prescribed  time."  Pomeroy  on  Specific  Per- 
formance, 462. 

The  authorities'  cited  by  appellants  in  sup- 
port of  the  contention  that  neither  time  nor 
the  manner  of  performance  of  covenants  is 
construed  as  the  essence  of  a  contract,  un- 
less made  so  by  the  terms  of  the  Instrument 
or  clearly  implied,  upon  examination  are 
found  to  be  cases  In  which  specific  perform- 
ance of  contracts  for  the  conveyance  of  land 
was  sought  to  be  enforced,  or  c^ses  Involv- 
ing oil  leases,  the  facts  of  which  cases  make 
them  clearly  and  easily  distinguishable  from 
the  case  under  consideration. 

Appellants  do  not  contend  that  they  could 
purposely  or  negligently  fall  to  comply  with 
the  terms  of  the  lease,  but  assert  that  the 
equitable  principle  Is  well  established  that, 
when  there  is  an  excusable  failure  to  per- 
form, and  when  the  status  of  the  parties  is 
not  changed  by  such  failure,  then  a  court  of 
equity  will  relieve  the  party  In  default  from 
a  forfeiture,  and  appellants  insist  that  the 
facts  in  this  case  bring  them  within  this  eq- 
uitable principle.  The  undisputed  facts  are 
that  sinking  the  shaft  was  not  commenced 
until  the  latter  part  of  September,  1900;  that 
under  ordhiary  circumstances  and  conditions 
90  days  would  afford  ample  time  to  complete 
the  100  feet;  and  that  running  ground  pre- 
vented the  completion  of  the  100  feet  within 
the  time  limited  by  the  lease.  While  it  is 
true  that  appellants  did  not  acquire  the  lease 
by  assignment  until  after  October  1,  1900, 
they  must  be  held  to  have  taken  it  with  full 
knowledge  of  all  Its  covenants  and  the  du- 
ties thereby  Imposed.  It  cannot  seriously  be 
contended  that  one  who  stands  idly  by  dur- 
ing three-fourths  of  the  time  within  which  he 
has  contracted,  under  penalty  of  forfeiture, 
to  complete  his  work,  is  excusable  for  fail- 
ure to  perform  his  contract,  within  the  time 
limit,  by  reason  of  the  fact  that  conditions 
were  encountered  which  he  did  not  antid- 

I  pate.  Having  speculated  with  chance,  be 
must  suffer  the  consequences.    If  parties  will 

j  make  contracts  involving  forfeitures,  they 
must  comply  strictly  with  the  terms  of  such 
contracts,  or  show  good  and  sufficient  rea- 
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sons  for  noncompliance,  which  do  not  appear 
in  this  case,  and  they  mrast  not  expect  to  get 
relief  by  interposition  upon  the  part  of  the 
courts.  We  have  been  cited  to  no  authority, 
and  we  Isnow  of  none,  which  holds  that  a 
substantial  compliance  with  a  covenant,  such 
as  the  one  herein  involved,  or  a  compliance 
after  the  expiration  of  the  time  limit  in  face 
of  the  clear  and  concise  expression  of  the 
agreement  of  the  parties  as  written,  will  re- 
lieve from  the  penalty  of  forfeiture  imposed 
by  equally  clear  and  concise  language. 

The  jury  having  found,  nnder  proper  In- 
structions, against  appellant  upon  the  ques- 
tion of  waiver.  It  was  the  province  of  the 
court  to  declare  the  meaning  of  the  agree- 
ment, which  it  did  in  accordance  with  the 
views  herein  expressed.  The  verdict  of  the 
Jury  and  the  Judgment  of  the  court  npon  this 
branch  of  the  case  were  right. 

As  hereinbefore  stated,  an  accounting  was 
had  before  the  court,  which  resulted  In  a- 
Judgment  agrainst  appellants  for  91,142.06. 
The  accounting  was  for  the  purpose  of  de- 
termining the  amount  of  ore  mined,  ship- 
ped, and  sold  from  the  property  by  appel- 
lants, and  presumably  the  expenses  Incident 
thereto.  The  bookkeeper  for  appellants  tes- 
tified that  all  the  ore  mined,  shipped,  and 
sold  from  the  property  by  appellants  was 
'  shipped  to  the  Taylor  &  Bmnton  Smelting 
Works  Company,  Aspen,  and  not  elsewhere; 
that  994,610  pounds  of  ore  and  657,550  pounds 
of  concentrates  were  shipped,  giving  the 
date,  number  of  pounds,  and  returns  of  each 
shipment;  that  the  total  receipts  of  appel- 
lants from  such  shipments  were  $12,512.97, 
which  amount  was  exclusive  of  treatment 
charges,  sampling,  hauling,  and  railroad 
transportation;  that  the  concentration  was 
about  four  tons  to  one  ton.  This  witness 
produced  and  identified  vouchers,  pay  rolls, 
and  checks  which  were  introduced  In  evi- 
dence, and  were  said  to  represent  the  dis- 
bursements by  appellants  in  the  prosecution 
of  the  work  nnder  the  lease  from  January  6 
to  December  31,  1901,  the  period  covered  by 
the  accounting,  which  disbursements  total 
#21,320.37,  as  stated  by  counsel  for  appel- 
lants In  their  brief,  and  not  disputed  by  coun- 
sel for  appellee,  although  appellee  filed  ex- 
ceptions to  a  large  number  of  the  Items  rep- 
resented by  the  vouchers,  etc.,  and  contested 
the  same,  upon  the  ground  that  they  did  not 
represent  expenses  incurred  In  operating  the 
lease. 

Two  witnesses  for  appellee  testified  that, 
accompanied  by  the  superintendent  of  appel- 
lants, the  afternoon  of  the  day  before  they 
testified,  they  had  made  certain  measure- 
ments and  estimates  of  the  amount  of  ore 
which  had  been  extracted  by  appellants,  from 
which  measurements  and  estimates  they  es- 
timated that  1,580  tons  of  ore  had  been  so 
<»stracted.  One  of  the  witnesses,  the  hus- 
band and  agent  of  appellee,  testified  that  the 
value  of  this  ore  was  $33,305.00,  which  value 
was  based  upon  some  six  or  eight  assays  of 


ore  which  he  had  taken  at  various  times  pre- 
ceding the  day  on  which  the  examination  of 
the  property  was  made,  and  upon  his  general 
knowledge  of  the  ore.  These  two  witnesses 
of  appellee  also  testified  that  the  cost  of  min- 
ing and  hoisting  the  ore  to  the  surface  was 
$2.50  per  ton.  It  appears,  from  some  16  set- 
tlement sheets  found  in  the  transcript  of  rec- 
ord, that  the  average  cost  for  treatment, 
sampling,  hauling,  and  railroad  freight  of 
the  ore  shipped  and  sold  by  appellants  was 
approximately  $17.50  per  ton.  If  we  accept 
the  testimony  of  the  bookkeeper  as  to  the 
receipts  of  appellants  —  $12,512.97  —  deduct 
therefrom  $2.50  per  ton,  the  cost  of  min- 
ing, tramming,  and  hoisting  to  the  surface 
904,610  pounds,  or  497  tons,  of  crude  ore. 
and  1,115  tons  of  ore  concentrated  to  557,550 
pounds  of  concentrates  at  four  to  one,  a  total 
of  1,612  tons,  we  have  remaining  $8,482.97, 
i/i»  of  which  is  $530.18.  In  other  words,  de- 
duct from  $12,512.97— the  total  receipts— $4,- 
030,  the  cost  of  mining,  etc.,  1,612  tons  at 
$2.50  per  ton.  and  we  have  $8,482.97,  i/ie 
of  which  is  $530.18.  If,  on  the  other  hand, 
we  accept  the  testimony  of  appellee's  wit- 
nesses, that  1,580  tons  of  ore  were  extracted 
and  sold  by  appellants  of  the  value  of  $33,- 
305,  and  deduct  therefrom  the  cost  of  treat- 
ment, sampling,  hauling,  and  railroad  freight 
($17.50  per  ton),  and  mining,  tramming,  and 
hoisting  to  the  surface  ($2.50  per  ton),  we 
have  $705,  Vie  of  which  is  $44.06. 

Again,  if  appellants  be  regarded  as  willful 
trespassers  after  the  sa*vlce  of  notice  of  for- 
feiture and  demand  for  possession  and  re- 
fusal to  surrender,  and  all  expenses  of  min- 
ing and  hoisting  the  ore  be  disallowed,  tb9 
results  are,  accepting  appellants'  testimony 
as  to  the  receipts,  $12,512.97,  i/ie  thereof 
would  be  $782.06;  or,  accepting  appellee's 
testimony  that  the  value  of  the  ore  extracted 
was  $33,305,  and  deducting  therefrom  the 
cost  of  treatment,  etc.— $17.50  per  ton— i/ie 
of  the  value  of  the  ore  Is  $353.43. 

In  all  of  the  foregoing  computations  no 
allowance  has  been  made  for  cost  of  concen- 
tration of  the  ore.  The  learned  Judge  before 
whom  the  accounting  was  had  does  not  dis- 
close the  method  of  computation  adopted  in 
arriving  at  the  Judgment  rendered  upon  the 
accounting.  In  any  view  taken  the  Judg- 
ment rendered  ui)on  the  accounting  is  errone- 
ous, and  must  be  reversed. 

For  the  guidance  of  the  court  and  counsel 
In  the  event  of  further  proceedings  In  court 
below,  an  expression  of  the  views  of  this 
court  Is  deemed  proper.  Under  the  facts  as 
disclosed  by  this  record,  appellants  cannot  be 
considered  willful  trespassers  within  the  or- 
dinary legal  acceptation  of  that  term,  and 
therefore  should  be  allowed,  upon  an  ac- 
counting, the  cost  of  mining,  tramming,  an<< 
hoisting  the  ore  to  the  surface.  The  value 
of  the  ore  is  the  amount  received  from  the 
smelter  or  ore  buyer  after  deduction  has  been 
made  for  the  cost  of  treatment,  samplhig, 
hauling,  and  railroad  freight    If  any  portion 
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of  tbe  ore  has  been  concentrated,  the  cost  of 
concentration  Is  a  legitimate  Item  of  expense 
for  'Which  credit  should  be  allowed  appel- 
lants. 

The  Judgment  rendered  upon  the  verdict 
will  be  affirmed,  the  judgment  rendered  upon 
the  accounting  will  be  reversed,  the  parties 
to  pay  their  own  costs,  and  the  cause  will  be 
remanded  for  further  proceedings  In  accord- 
ance with  the  views  uereln  expressed. 

Reversed. 

(1»  Colo.   App.  380) 

OGILVY  IRRIGATING  &  LAND  CO.  v.  IN- 
SINGER. 

(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

IRRIGATION— APPROPRIATION— DRAINAGE- 
LACHES— DEMURRER— ANSWER. 

1.  Where  one  has  appropriated  water  from  a 
river,  a  tributiiry  thereof,  the  waters  of  which 
he  is  entitled  to  prevent  another  from  diverting, 
need  not  be  a  ranniug  natural  surface  stream 
which  empties  into  the  river. 

2.  That  defendant  in  an  action  for  injunction 
by  an  approprintor  of  water  for  irrigation  has 
diverted  only  percolating,  drainage,  and  seepage 
waters,  the  right  to  which  he  has  acquired  by 
appropriation  under  Mills'  Ann.  St.  |  2209,  is 
a  matter  to  be  raised  by  answer,  and  not  by 
demurrer  to  the  comi>laint. 

3.  That  the  diversion,  by  defendant  in  an  in- 
junction suit  by  the  appropriator  of  water  for 
irrigation,  of  the  discharge  of  the  sewer  of  a 
city,  was  as  its  licensee,  is  not  ground  for  de- 
murrer to  the  complaint,  but  of  defense  to  be 
raised  by  answer. 

4.  Laches  is  not  ground  for  demurrer,  but  is 
to  be  raised  by  answer. 

Appeal  from  District  Court,  Larimer  Coun- 
ty. 

Action  by  the  Ogiivy  Irrigating  &  Land 
Company  against  W.  Albrecht  Inslnger. 
Judgment  for  defendant,  and  demurrer  to 
the  complaint,  and  plaintiff  appeals.  Re- 
versed. 

H.  E.  Churchill,  for  appellant  H.  N. 
Haynes,  for  appellee. 

MAXWELL,  J.  The  complaint  avers  the 
corporate  capacity  of  plaintiff;  the  owner- 
ship of  an  Irrigating  canal  constructed  in 
1882,  whereby  91.066  cubic  feet  per  secoud 
of  time  of  the  waters  of  the  Cache  la  Poudre 
liver  were  appropriated  for  irrigating  3,500 
acres  of  land  owned  by  the  stockholders  of 
plaintiff  and  others,  lying  under  the  canal, 
for  whom  and  itself  action  was  brought;  that 
the  head  gate  of  plaintiff's  canal  Is  in  the 
northeast  bank  of  the  river;  that  the  source 
of  supply  for  plaintifiT's  'canal  Is  the  Cache 
la  Poudre  river,  together  with  its  several 
tributaries,  and  the  waste,  seepage,  surface, 
and  drainage  water  coming  Into  tbe  said 
river  above  the  head  gate  of  plaintiff's  canal; 
that,  owing  to  the  lateness  of  plaintiff's  ap- 
propriation. Its  supply  of  water,  except  dur- 
ing tbe  flood  season,  is  almost  entirely  de- 
pendent upon  the  accretions  to  said  river  be- 
low tbe  dam  and  head  gate  of  No.  3  Canal, 
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which  dam  and  head  gate  are  located  npoa 
said  stream  about  nine  miles  above  the  head 
gate  of  plaintiff's  canal;  that,  between  plain- 
tiff's head  gate  and  tbe  head  gate  of  No.  3 
Canal,  the  only  appropriation  prior  to  plain- 
tiff's is  that  of  Mill  Power  Canal;  that,  ex- 
cept during  the  flood  season,  the  amount  of 
water  which  plaintiffs  canal  is  able  to  ob- 
tain and  divert  during  the  irrigating  season 
has  been  from  30  to  40  cubic  feet  of  water 
per  second  of  time,  which  has  been  used  for 
the  irrigation  of  lands  lying  under  plaintiff's 
canal;  that  its  entire  appropriation,  and  all 
the  water  it  can  derive  from  the  river  and 
its  accretions,  are  necessary  to  be  diverted 
to  irrigating  the  lands  lying  thereunder,  and 
the  continued  use  and  enjoyment  of  all  the 
accretions  of  the  said  river  below  the  head 
gate  of  .No.  3  Canal  are  necessary  for  such 
purposes;  that  in  November,  1893,  defendant 
commenced  the  construction  of  an  irrigation 
ditch;  that  such  ditch  does  not  have  its 
head  gate  in  the  Cache  la  Poudre  river,  but 
said  ditch  is  so  constructed  as  to  intercept 
waters  flowing  Into  said  river,  and  augment- 
ing the  water  supply  thereof;  that  the  initial 
point  or  head  gate  of  said  ditch  is  located 
about  a  mile  above  the  head  gate  of  appel- 
lant's canal  (describing  the  point),  and  at  a 
point  about  1,000  feet  west  of  the  Cache  la 
Poudre  river;  that  from  said  point  said  ditch 
extends  in  an  easterly  direction  and  crosses 
said  river  a  distance  of  about  a  mile  and  a 
half;  that  said  ditch  so  constructed  has  a 
carrying  capacity  of  upwards  of  5  cubic  feet 
of  water  per  second  of  time,  and  such  quan- 
tity of  water  is  collected,  diverted,  and  used 
by  defendant's  ditch;  that  tbe  water  so  col- 
lected, diverted,  and  used  by  defendant's 
ditch  consists  of  the  waste  and  seepage  wa- 
ter arising  under  certain  sections  of  land 
south  and  west  of  the  Cache  la  Poudre  river; 
also  the  drainage  waters  from  said  lands  col- 
lected by  drainage  ditches  and  otherwise, 
and  discharged  Into  the  said  river;  also  the 
sewer  and  waste  water  from  the  sewer  sys- 
tem of  the  city  of  Greeley,  which  Is  located 
upon  said  land;  also  tbe  waste,  seepage,  and 
drainage  water  from  tbe  lateral  ditches  of 
No.  3  Canal  used  in  irrigating  said  lands,  and 
the  waste  and  seepage  water  from  the  Mill 
Power  Oanal,  used  in  part  for  the  irrigation 
of  said  lands,  and  in  part  for  mechanical 
purposes;  that  for  many  years  prior  to  tbe 
construction  of  defendant's  ditch  all  of  said 
waste  water  flowed  Into  the  river  above  the 
head  gate  of  plaintiff's  canal,  and  was  a  part 
of  the  water  diverted  by  its  canal,  and  had 
been  a  source  of  supply  for  said  river,  aug- 
menting the  water  supply  thereof,  and  dur- 
ing each  irrigating  season  bad  been  used  by 
plaintiff  and  its  stockholders  in  irrigating  tbe 
lands  lying  under  its  canal;  that  since  the 
construction'  of  defendant's  ditch  «11  of  the 
said  water,  to  the  amount  of  upwards  of  Ti 
cubic  feet  per  second  of  time,  has  been  di- 
verted thereby,  to  the  injury  and  damage  of 
plaintiff,  its  stockholders  and  customers;  that 
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all  of  the  water  of  said  river  and  its  tribu- 
taries and  accretions  from  every  source,  and 
of  every  character  and  nature  whatsoever, 
are  necessary  to  be  diverted  and  used  by 
plaintiff  in  the  irrigation  of  the  lands  lying 
under  its  canal;  that,  since  the  construction 
of  defendant's  ditch,  and  the  diversion  and 
use  of  the  water  thereby,  plaintiff  and  its 
water  consumers  have  not  been  able  to  pro- 
cure from  said  river  a  sufficient  supply  of 
water  to  irrigate  and  water  the  crops  grow- 
ing upon  the  lands  l^ing  under  its  canal; 
that  the  continued  diversion  of  said  water 
by  defendant  will  result  in  irreparable  in- 
jury and  damage  to  plaintiff,  its  stockholders 
and  water  consumers;  and  that  plaintiff  has 
no  speedy  and  adequate  remedy  at  law. 
Prayer,  that  defendant  be  enjoined  from  di- 
verting and  using  any  water  by  means  of 
said  ditch  from  the  Cache  la  Poudre  river, 
or  any  of  its  sources  of  supply,  and  from 
Intercepting  or  diverting  any  waste,  seepage, 
flood,  or  drainage  water  or  water  from  the 
sewer  system  of  the  city  or  Greeley,  which 
are  sources  of  supply  for  said  river.  A  de- 
murrer was  interposed  to  the  complaint, 
predicated  upon  the  grounds,  first,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action;  second,  that  It  was  ambiguous,  uu- 
intelligible,  and  uncertain— specifying  where- 
in. The  demurrer  was  sustained.  Plaintiff 
electing  to  stand  by  its  complaint,  the  com- 
plaint was  dismissed,  and  the  cause  brought 
to  this  court  by  appeal. 

The  argument  °ln  support  of  the  first 
ground  of  demurrer  is  based  upon  several 
propositions  set  forth  therein,  and  a  state- 
ment here  of  these  propositions,  in  the  lan- 
guage of  the  demurrer,  may  aid  to  clearness 
of  statement,  accuracy  of  conclusion,  and 
perhaps  remove  some  elements  of  debate: 

"(a)  It  does  not  appear  from  said  complaint 
that  defendant  derives  the  water  supply  for 
his  irrigating  ditch  from  the  Cache  la  Poudre 
river,  or  auy  natural  stream  or  tributary 
thereof. 

"(b)  It  does  not  appear  from  said  com- 
plaint that  this  defendant,  by  means  of  bis 
irrigating  ditch  or  otherwise,  diverts  any 
waste,  surface,  seepage,  or  drainage  water 
from  the  Cache  la  Poudre  river  after  the 
same  has  found  its  way  Into  said  river. 

"(c)  It  does  not  appear  from  said  complaint 
that  at  the  time  of  the  construction  of  plaln- 
tifTs  ditch,  or  when  an  appropriation  there- 
for vested  and  was  first  utilized,  any  waste, 
seepage,  surface,  percolating,  drainage,  or 
sewerage  water  on  the  lands  mentioned  in 
complaint,  now  drained  by  means  of  defend- 
ant's ditch,  found  their  way  to  the  Cache  la 
Poudre  river  from  any  natural  channel  or 
otherwise. 

"(d)  It  Is  shown  in  said  complaint  that  the 
principal  part.  If  not  all,  of  the  waters  ap- 
propriated by  defendant  through  his  ditch. 
Is  the  result  of  a  drain  and  sewer  of  the  city 
-of  Greeley,  and  it  does  not  appear  therefrom 
tliat  defendant  did  not  receive  a  license  from 


said  city  to  discharge  the  water  resulting 
from  said  artificial  sewer  and  drain  onto  his 
land. 

"(e)  It  appears  affirmatively  from  said  com- 
plaint that  defendant  for  six  years  and  six 
Irrigating  seasons  has  been  using  said  sew- 
erage and  drainage  water  for  the  irrigation 
of  his  lands,  during  all  of  which  time  plain- 
tiff has  taken  no  steps  to  restrain  said  use, 
whereby  plaintiff  is  guilty  of  such  laches  as 
to  estop  it  from  prosecuting  this  action,  and 
is  without  standing  In  a  court  of  equity." 

An  examination  of  the  complaint  discloses 
that  It  avers  that  the  five  cubic  feet  of  water 
collected,  diverted,  and  used  through  and  by 
means  of  defendant's  ditch  is  derived  from 
five  sources:  (1)  Waste  and  seepage  waters 
arising  under  certain  sections  of  land;  (2) 
the  drainage  water  from  said  lands  collected 
by  drainage  ditches  and  otherwise,  and  dis- 
charged into  said  river;  (3)  the  sewer  and 
waste  water  from  the  sewer  system  of  the 
city  of  Greeley,  which  Is  located  upon  said 
lands;  (4)  the  waste,  seepage,  and  drainage 
water  from  the  lateral  ditches  of  No.  3  Canal, 
used  in  Irrigating  said  lands;  (5)  the  waste 
and  seepage  water  from  the  Mill  Power  Ca- 
nal used  in  part  for  the  Irrigation  of  said 
lands,  and  In  part  for  mechanical  purposes. 

Conceding  that  It  is  necessary  that  the 
complaint  should  allege  that  defendant  de- 
rives his  water  supply  from  the  river,  or 
some  natural  sti-eam  or  tributary  thereof,  it 
appears  from  the  complaint  that,  previous  to 
the  construction  of  defendant's  ditch,  all  the 
water  from  the  sources  above  enumerated 
was  discharged  into  the  river  above  appel- 
lant's head  gate,  constituted  a  source  of  sup- 
ply thereof,  and  was  diverted  and  used  by 
appellant  by  and  through  its  ditch  for  irri- 
gating purposes.  In  the  sense  of  contribut- 
ing to  the  water  supply  of  the  river,  the 
above-enumerated  waters  were  tributary  to 
said  supply. 

Appellee,  however.  Insists  that  "tributary" 
must  be  construed  to  mean  "a  running  nat- 
ural stream  which  empties  into  another 
stream."  This  limited  definition  of  "tribu- 
tary" cannot  be  adopted.  A  condition  of  af- 
fairs can  be  conceived  whereby  an  irrigating 
canal  or  ditch,  without  bead  gate  or  intake 
from  a  natural  stream  or  tributary  thereof, 
might  be  constructed  parallel  to  a  natural 
stream,  or  parallel  to  an  existing  canal  or 
ditch,  and  thereby  appropriate  and  divert 
large  volumes  of  water  which  prior  to  Its 
construction  found  their  way,  by  seepage, 
drainage,  and  percolation,  to  the  stream,  to 
the  detriment  and  Injury  of  appropriations 
prior  to  the  construction  of  such  canal  or 
ditch.  No  case  has  b^en  cited,  and  an  ex- 
haustive examination  of  the  authorities  has 
failed  to  disclose  one,  which  holds  that  the 
limited  construction  of  "tributary"  contend- 
ed for  by  appellee  is  applicable  to  our  Irriga- 
tion laws,  or  that  It  must  be  alleged  and  prov- 
en that  waters  diverted  by  the  Junior  appro- 
prlator  constituted  a  running  surface  stream, 
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witbin  well-defiued  banks  or  channels.  In 
McGlellan  v.  Hurdle,  3  Colo.  App.  430-434,  33 
Pac.  280,  282,  tills  court  has  said:  "It  Is  prob- 
ably safe  to  say  that  it  is  a  matter  of  no 
moment  whether  water  reaches  a  certain 
Itoint  by  percolation  through  the  soil,  by  a 
subterranean  channel,  or  by  an  obyious  sur- 
face channel.  If  by  any  of  these  natural 
methods  it  reaches  the  point,  and  is  there 
appropriated  in  accordance  with  law,  the 
aK>ropriator  has  a  property  in  it  which  can- 
not be  divested  by  the  wrongful  diversion 
by  another,  nor  can  there  be  any  substan- 
tial diminution.  To  hold  otherwise  would 
be  to  concede  to  superior  owners  of  land  the 
right  to  all  sources  of  supply  that  go  to  cre- 
ate a  stream,  regardless  of  the  rights  of  those 
who  previously  acquired  the  right  to  the  use 
of  the  water  from  the  stream  below."  The 
foregoing  is  decisive,  adversely  to  the  conten- 
tion of  appellee,  of  the  first  proposition  ad- 
vanced in  support  of  the  general  demurrer. 

If  it  be  true  that  appellee  has  appropriat- 
ed only  percolating,  drainage,  and  seepage 
waters,  and  that  his  rights  were  acquired  un- 
der the  act  of  April  17,  1889  (MUls'  Ann.  St 
i  22G9),  as  is  contended  in  argument  in  sup- 
port of  the  second  proposition,  this  is  a  mat- 
ter of  defense,  and  should  be  raised  by  an- 
swer, and  cannot  be  raised  by  demurrer. 

An  examination  of  the  complaint  clearly 
indicates  that  it  is  alleged  that  appellee  is 
diverting  and  appropriating  water  from  four 
other  sotu'ces  than  the  drain  and  sewer  of  the 
city  of  Greeley;  and  while  it  may  be  true 
that  the  real  bone  of  contention  in  this  case 
is  the  discharge  of  a  sewer  of  the  city  of 
Greeley,  and  that  appellee  is  the  licensee  of 
such  city,  and  in  this  regard,  this  is  likewise 
a  matter  of  defense,  and  should  be  raised  by 
answer,  and,  in  any  event,  cannot  be  urged 
as  a  defense  to  the  allegations  of  the  com- 
plaint as  to  the  appropriation  and  diversion 
of  water  arising  from  the  other  four  sources 
of  alleged  supply. 

We  cannot  perceive  the  applicability  to  the 
record  before  us  of  the  principles  of  the  law 
of  percolating  water  and  sewage,  and  for 
this  reason  do  not  discuss  the  numerous  au- 
thorities cited  by  counsel  upon  these  points. 

The  remaining  proposition  urged  in  sup- 
port of  this  ground  of  demtirrer  is  the  laches 
of  appellant  Laches  is  not  a  ground  of  de- 
murrer. The  usual  and  proper  method  of 
raising  it  is  by  answer.  iTrench  v.  Wood- 
ruff, 25  Colo.  33^352,  54  Pac.  1015;  Falrplay 
V.  Park  Oo.,  29  Colo.  57-60,  67  Pac.  152. 

From  a  critical  examination  of  the  com- 
plaint, we  cannot  say  that  it  presents  de- 
fects so  substantial  in  their  nature,  and  so 
fatal  In  their  character,  as  to  authoriise  the 
court  to  say,  taking  all  the  facts  to  be  ad- 
mitted, that  tliey  furnish  no  cause  of  action 
whatever.  Herfort  v.  Cramer,  7  Oolo.  483- 
488,  4  Pac.  890. 

From  a  careful  examination  of  the  com- 
plaint, we  arrive  at  the  conclusion  that  the 
second  ground  of  demurrer,  that  the  com- 


plaint is  ambiguous,  unintelligible,  and  un- 
certain, is  not  well  taken. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded.    Reversed. 


(19  Colo.  App.  3a»> 
CITY  COUNCIL  OF  CRIPPLE  CREEK  ct 
al.  V.  HANLBY  et  al. 

(Court  of  Appeals  of  Colorado.     Feb.  8,  1904.) 

ELECTION  CONTEST— OFFICE  OF  ALDERMAN- 
POWER  OF  CITY  COUNCIL— STATUTES— VALID. 
ITY  — REVIEW  ON  CERTIORARI  —  QUESTIONS 
FOR  THE  COURT. 

1.  Const,  art  7,  {  12,  empowering  the  6en- 
ernl  Assembly  to  desiguate  the  courts  and 
judfces  by  whom  the  several  classes  of  election 
contests  shall  be  tried,  and  reKuIate  the  manner 
of  trial,  auttiorizes  the  General  Assembly  to 
enact  2  Mills'  Ann.  St.  §  4490,  conferring  on  the 
city  councils  the  right  to  be  the  judges  of  the 
election  and  quolilication  of  their  members. 

2.  Under  Mills'  Ann.  Code,  c.  28,  §  303,  de- 
claring that  the  review  on  certiorari  shall  not  l)« 
extended  further  than  to  determine  whether  the 
inferior  tribunal  has  regularly  pursued  its  au- 
thority, the  court,  on  certiorari  to  review  the 
action  of  a  city  cotmcil  in  an  election  contest 
for  the  office  of  alderman,  cannot  consider 
whether  the  evidence  before  the  council  justified 
its  action,  but  is  confined  to  the  sole  question  of 
the  jurisdiction  of  the  council  of  the  subject- 
matter  of  the  contest,  and  of  the  parties  thereto. 

Appeal  from  District  Court,  Teller  County. 

Certiorari  by  James  E.  Hanley  and  anoth- 
er to  the  city  council  of  Cripple  Creek  and 
others  to  review  the  action  of  defendants  in 
unseating  plaintiffs;  each  holding  a  certifi- 
cate of  election  as  alderman.  From  a  Judg- 
ment annulling  the  action  of  the  council,  de- 
fendants appeal.    Reversed. 

Temple  &  Cruinp,  James  Owen,  George  H. 
Kohn,  and  Charles  C.  Butler,  for  appellants. 
Frank  J.  Hangs  and  G.  Q.  Richmond  (£.  a 
Stlmson,  of  counsel),  for  appellees. 

GUNTER,  J.  A  contest  before  the  councQ 
of  the  city  of  Cripple  Cceek  resulted  in  that 
body  unseating  contestees  (appellees),  alder- 
men holding  certificates  of  election,  and  seat- 
ing opposing  candidates  (contestants.  Van 
der  Weyden  and  Storey).  Contestees  brought 
certiorari  in  the  district  court  to  review  this 
action,  and  therein,  by  Judgment  obtained 
its  annulment  From  such  Judgment  Is  tills 
appeal. 

The  return  made  to  the  writ  of  certiorari 
showed  the  filing  of  the  petitions  of  contest 
with  the  city  council,  the  issuance  and  serv- 
ice of  notice  of  contest  the  appearance  of 
contestees  in  person  and  by  counsel,  the  bear- 
ing upon  the  merits,  and  the  resolution  of 
the  council  unseating  contestees  and  seating 
contestants.  After  this  return  was  in,  on 
motion  of  appellees  (contestees  and  plaintiffs 
below)  the  court  ordered,  and  appellants 
made,  a  supplemental  return,  containing  the 
evidence  heard  before  the  council  uiwn  the 
trial  of  the  merits  of  the  contest  The  case 
was  heard  in  the  district  court  upon  such 
original  and  supplemental  returns.     Appel-  ' 
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lauts  bare  brought  to  this  conrt  the  record 
upon  which  the  case  was  heard  In  the  dis- 
trict court;  that  Is,  the  record  of  the  pro- 
ceedings before  the  council  as  set  out  In 
the  return  to  the  writ  of  certiorari,  except 
the  evidence  heard  before  the  council  upon 
the  trial  of  tlie  merits  of  the  case. 

"The  members  of  the  city  council  •  •  * 
shall  be  Judges  of  the  election  returns  and 
qualiflcation  of  their  own  members."  2 
MUls'  Ann.  St.  {  4400;  Booth  v.  County 
Court,  18  Oolo.  561,  564,  33  Pac.  581.  It  was 
i.'ompeteut  for  the  Legislature  to  confer  this 
jurisdiction  upon  the  city  council.  Const. 
Colo.  art.  7,  §  12;  People  v.  Londoner,  13 
Colo.  312,  313,  22  Pac.  764,  6  L.  K.  A.  444. 

The  facts  pertinent  to  the  Jurisdiction  of 
this  case  by  the  city  council  are  ascertained 
from  the  return  to  ■  the  writ  of  certiorari. 
People  ex  rel.  v.  Co.  Com'rs,  27  Colo.  86,  89, 
59  Pac.  733;  Com'rs  v.  Harper,  38  111.  103; 
Com'rs  T.  Supervisors,  27  111.  140.  The  return 
to  the  writ  of  certiorari  shows  that  the  ques- 
tion of  Jurisdiction  in  the  city  council  to 
determine  the  contest  was  not  raised  before 
that  body;  that  the  evidence  adduced  went 
to  the  merits  of  the  action;  and  It  further 
shows  jurisdiction  In  the  city  council  of  sub- 
ject-matter and  of  parties. 

Appellees  contend  that  the  district  court 
had  power,  upon  certiorari,  to  determine 
whether  the  evidence  taken  before  the  council 
was  Buffldent  to  Justify  it  In  ousting  appel- 
lees and  seating  contestants;  that  the  evi- 
dence did  not  Justify  the  city  council  in  such 
action;  and  that  therefore  the  district  court 
was  right  in  annulling  the  action  of  the  city 
council,  and  -the  Judgment  of  the  district 
court  to  such  effect  Should  be  upheld.  If  the 
district  court  was  confined  to  the  question 
of  the  Jurisdiction  In  the  city  councU  of  the 
subject-matter  of  the  contest  and  of  the  par- 
ties thereto,  and  it  appeared  from  the  return 
to  the  writ  of  certiorari  that  the  city  council 
had  such  Jurisdiction,  then  the  district  court 
Hhould  have  dismissed  the  writ.  If  It  acted 
otherwise  under  such  conditions.  Its  judg- 
ment should  be  reversed. 

Chapter  31,  Qv.  Code  Colo.  1877,  entitled 
"Writ  of  Certiorari  and  Prohibition,"  is  a 
literal  copy  of  the  then  existing  Code  of 
California  upon  the  same  subject.  Cal.  Pr. 
Act  (Parker)  §§  455,  465.  "In  adopting  the 
laws  of-  a  sister  state,  the  general  rule  is 
that  the  Legislature  adopts  also  the  settled 
construction  given  those  laws  by  the  courts 
of  such  state,  and  our  Legislature  is  pre- 
sumed to  have  done  so  in  these  instances." 
Stebblns  v.  Anthony  et  al.,  5  Colo.  348,  356; 
Bradbury  v.  Davis,  5  Colo.  265,  270.  In  Hen- 
derson V.  Johns,  13  Colo.  280,  285,  22  Pac. 
463,  in  interpreting  a  provision  of  the  Code 
of  Civil  Procedure  of  1877,  it  was  said:  "This 
was  the  established  rule  in  California,  from 
which  state  our  Code  is  largely  borrowed. 
•  •  *  By  a  familiar  rule  of  construction, 
by  taking  this  statute  our  Legislature  will  be 
held  to  have  adopted  it  as  construed  at  that 


time  by  the  court  of  last  resort  In  the  state 
from  which  It  was  taken."  In  Orman  v. 
Bowles,  18  Oolo.  463,  468,  33  Pac.  Ill,  in 
construing  a  statute  in  accordance  with  the 
interpretation  thereof  by  the  courts  of  the 
state  from  which  it  was  taken,  it  was  said: 
"Under  a  familiar  rule,  by  adopting  this 
statute  we  accepted  this  construction."  Ger- 
manla  Life  Ins.  Co.  v.  Boss-Lewin,  24  Colo. 
43,  50,  51,  61  Pac.  488,  65  Am.  St.  Rep.  215; 
Shreve  v.  C^eesman,  69  Fed.  785,  788,  16 
C.  C.  A.  413.  In  1860,  In  Whitney  v.  B.  of  D., 
14  Cal.  480,  496,  Mr.  Justice  Stephen  J.  Field 
participating,  sections  456  and  462  of  the 
California  practice  act,  literally  the  same  as 
sections  291  and  297  of  our  Civil  Code  of 
1877,  were  construed;  the  court,  at  pages 
490  and  500,  saying:  "We  have  already  seen 
that  the  writ  can  be  granted  only  where 
the  jurisdiction  of  the  Inferior  tribunal  has 
been  exceeded;  and,  taking  these  two  pro- 
visions together,  It  Is  clear  that  the  courts 
are  confined  to  the  determination  of  the  ques- 
tion of  Jurisdiction.  Beyond  this,  they  have 
no  right  or  authority  to  go;  and  they  have 
nothing  whatever  to  do  with  the  proceedings 
before  the  inferior  tribunal,  except  so  far 
as  an  examination  of  such  proceedings  Is 
necessary  for  the  determination  of  this  ques- 
tion. •  •  •  It  brings  up  no  Issue  of  law 
or  fact  not  Involved  In  the  question  of  juris- 
diction. Under  no  circumstances  can  the 
review  be  extended  to  the  merits.  Upon 
every  question,  except  the  mere  question  of 
power,  the  action  of  the  Inferior  tribunal  Is 
final  and  conclusive.  •  •  •  The  cases  are 
numerous  to  the  effect  that  the  review  may 
be  extended  to  every  Issue  of  law  and  fact 
Involved  in  the  question  of  Jurisdiction,  and 
that  not  only  the  record,  but  the  evidence 
Itself,  when  necessary  to  the  determination 
of  this  question,  must  be  returned.  The  lat- 
ter is  the  more  reasonable,  and,  we  think, 
the  true,  rule."  See,  also,  Henshaw  v.  Board 
of  Sup.  of  Butte  Co..  19  Cal.  157,  decided  in 
1861.  "'Has  exceeded  the  Jurisdiction  of 
such  tribunal,  board,'  etc.,  and  'has  regu- 
larly pursued  the  authority  of  such  tribunal, 
board,'  etc.,  as  expressed  In  these  two  re- 
spective sections  of  the  practice  act,  present 
substantially  the  same  Idea.  Mere  irregu- 
larity intervening  In  the  exercise  of  an  ad- 
mitted jurisdiction— mere  mistakes  of  law 
committed  In  conducting  the  proceedings  iu 
an  inquiry  which  the  board  had  authority  to 
entertain— as,  for  Instance,  the  admission  of 
evidence  not  the  best  In  degree,  or  not  ap- 
plicable to  the  issue  in  hand,  are  not  to  be 
considered  here  upon  certiorari;  otherwise 
tliat  writ  is  to  be  turned  into  a  writ  of  er- 
ror. •  •  •  Jurisdiction  is  the  power  to 
bear  and  determine.  This  is  its  general  defi- 
nition. Jurisdiction,  as  applied  to  a  par- 
ticular claim  or  controversy,  is  the  power  to  - 
hear  and  determine  that  controversy.  The 
mere  grounds  upon  which  the  determination 
Is  reached  may  or  may  not  be  correct  In 
themselves.    These  may  be  supported  by  ev^- 
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dence  inadmissible  when  tested  by  the  rules 
governing  the  Introduction  of  evidence.  The 
reasons  given  for  the  conclusion  arrived  at 
may  or  may  not  be  such  as  address  them- 
selves to  the  judgment  of  others,  but  errone- 
ous views  entertained,  or  incoirect  reasons 
assigned,  or  evidence  erroneously  admitted 
In  deddlug  the  controversy,  do  not  make  a 
case  of  want  of  Jurisdiction."  0.  P.  K.  Co. 
V.  Placer  Co.,  43  Cal.  365  (decided  in  1872). 

Sections  403  and  409  of  the  civil  practice 
act  of  Nevada,  as  it  stood  in  1866,  and  as  it 
still  stands,  was  a  literal  adoption  of  the 
above  sections  from  the  California  practice 
act  The  Sections  were  construed  in  1866  in 
Maynard  v.  Bailey,  2  Nev.  314.  Therein  it  is 
said:  "If  it  appear  that  the  jurisdiction  of 
such  tribunal,  board,  or  officer  has  not  been 
exceeded,  there  Is  no'  foundation  for  the  writ. 
The  expression  employed  in  the  latter  sec- 
tion above  quoted,  that  the  inquiry  shall  ex- 
tend no  further  than  to  determine  whether 
the  inferior  tribunal  'has  regularly  pursued 
its  authority,'  certainly  does  not  authorize  an 
inquiry  into  any  In-egularlty  or  question  be- 
yond that  of  Jurisdiction.  If  the  issuance  of 
the  writ  Is  only  permitted  when  an  Inferior 
tribunal,  board,  or  officer  has  exceeded  bis  or 
its  Jurisdiction,  it  is  clear  that  no  other  ques- 
tion but  that  of  Jurisdiction  can  be  inquired 
into  upon  its  return.  A  mere  irregularity, 
however  gross  it  may  be,  cannot  properly  be 
the  subject  of  inquiry  upon  it  Hence  we 
will  confine  our  considerations  to  the  question 
of  jurisdiction  simply."  Also  Phillips  v. 
Welsh,  12  Nev.  158,  and  ReiUy  v.  Tyng  (Ariz.) 
25  Pac.  798. 

The  settled  interpretation  of  chapter  31. 
Civ.  Code  1877,  in  the  state  from  which  it 
was  taken  at  the  time  of  its  adoption,  was 
that  upon  certiorari  could  be  considered  only 
the  question  of  Jurisdiction  in  the  tribunal, 
the  judgment  of  which  was  sought  to  be  re- 
viewed. The  province  of  certiorari,  as  de- 
fined by  chapter  31,  is  substantially  the  same 
as  at  common  law;  and  it  seems  to  be  "well 
settled  that  a  common-law  certiorari  tries 
nothing  but  the  Jurisdiction,  and  incidentally 
the  regularity  of  the  proceedings  upon  which 
the  jurisdiction  depends.  It  brings  up  no  is- 
sue of  law  or  fact  not  involved  in  the  ques- 
tion of  jurisdiction."  Whitney  v.  B.  of  D., 
supra. 

Chapter  28— "Of  the  Writ  of  Certiorari  and 
Prohibition" — of  our  present  Code  is  substan- 
tially the  same  as  chapter  31  of  the  Code  of 
1877.  SecUon  303  of  chapter  28,  which  sec- 
tion defines  the  extent  of  the  review  by  cer- 
tiorari, is  literally  the  same  as  section  297 
of  the  Code  of  1877.  The  Code  of  1887,  as 
to  certiorari,  is  substantially  the  same  as  the 
common-law  writ  of  certiorari.  "The  writ  of 
certiorari  provided  by  chapter  28  of  the  Code 
of  Civil  Procedure  is  the  same  in  substance 
as  the  common-law  writ,  which  lies  for  the 
removal  of  causes  from  an  inferior  to  a  supe- 
rior tribunal."  In  re  Rogers,  14  Oolo.  18,  19, 
22  Pac.  1053.     "It  is  quite  true  proceedings 


by  way  of  certiorari  are  regulated  by  our 
Code,  but  in  no  general  particular  do  the  pro- 
ceedings differ  from  those  which  prevailed 
before  its  enactment,  nor  are  they  governed 
by  any  other  principles  than  those  which 
formerly  controlled  its  exercise.  This  is  the 
result  of  the  adjudications  in  the  several 
courts."  Ellis  v.  People,  15  Colo.  App.  342, 
344,  62  Pac.  233.  At  common  law  the  writ 
of  certiorari  presented  for  review  only  the 
question  of  Jurisdictiou.  4th  Enc.  P.  &  P. 
90;  6th  Cyc.  807. 

We  are  Justified,  then,  in  concluding  that 
under  the  California  practice  act  only  the 
question  of  jurisdiction  could  be  considered 
In  the  review  provided  through  the  writ  of 
certiorari.  This  was  the  established  con- 
struction when  we  adopted  the  chapter  as  to 
certiorari  of  the  California  practice  act,  and 
by  the  adoption  we  are  committed  to  such 
construction.  Our  present  and  past  sections 
of  the  Code  with  reference  to  certiorari  are 
substantially  the  same  as  at  common  law. 
There  only  the  question  of  Jurisdiction  could 
be  Inquired  into  upon  certiorari.  We  w^ould 
be  Justified  In  following  the  California  con- 
struction and  the  common-law  construction  if 
our  appellate  tribunals  had '  failed  to  rule 
the  question.  We  think,  however,  that  our 
appellate  tribunals  have  expressly  commit- 
ted themselves  to  the  same  rule  as  obtained 
at  common  law  and  in  California.  In  Alder- 
men of  Denver  v.  Darrow,  13  Colo.  460,  22 
Pac.  784,  16  Am.  St  Rep.  215,  Darrow,  an 
alderman  removed  by  resolution  of  the  board 
of  aldermen,  filed  a  petition  for  certiorari  in 
the  district  court  to  review  such  action.  A 
general  demurrer  to  the  petition  was  over- 
ruled, and  judgment  entered  in  accordance 
with  the  prayer  thereof.  Therefrom  respond- 
ents appealed.  One  of  the  points  ruled  upon 
appeal  was  whether  the  court  was  confined 
upon  certiorari  to  the  question  of  jurisdiction 
In  the  tribunal,  the  action  of  which  was 
sought  to  be  reviewed.  In  determining  this 
question,  section  329  of  the  Code  (Gen.  St 
1883),  being  section  297  of  the  Civil  Code  of 
1877,  section  462  of  the  practice  act  of  Cali- 
fornia, and  section  303  of  our  present  Code 
(Mills'  Ann.  Code,  defining  when  certiorari 
will  lie),  was  quoted  and  construed,  and  in 
doing  so  the  court  said:  "It  Is  clear  that  the 
courts  are  confined  upon  certiorari  to  the 
question  of  Jurisdictiou,  and  the  regularity 
of  its  exercise."  And  after  quoting  Whitney 
V.  Board  of  Delegates,  supra,  and  B.  Co.  v. 
Placer  Co.,  supra,  it  approvingly  proceeds: 
"While  power  is  vested  in  the  courts  by  cet^ 
tiorari  to  review  the  proceedings  of  all  in- 
ferior jurisdictions,  to  correct  Jurisdictional 
errors,  they  will  not  rejudge  their  Judgments 
on  the  merits.  The  correctional  power  ex- 
tends no  further  than  to  keep  them  within 
the  limits  of  their  Jarisdiction,  and  to  com- 
pel them  to  exercise  it  with  regularity."  The 
action  of  the  lower  court  is  then  approved.  In 
granting  the  writ  of  certiorari,  because  it 
appeared  from  the  record  that  the  council,  in 
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passing  tbe  resolution  complained  of,  was 
witbont  personal  Jurisdiction  of  Darrow.  In 
TJ.  P.  Ry.  Oo.  V.  Bowler,  4  Colo.  App.  25,  2T, 
34  Pac.  940,  941.  the  court  said:  "The  writ 
of  certiorari,  under  our  practice  and  statute, 
is  undoubtedly  designed  to  be  what  it  is  de- 
fined in  the  act— a  writ  of  review.  •  •  • 
It  cannot  be  issued,  however,  according  to 
the  express  limitations  of  the  act,  except 
where  the  Inferior  tribunal  is  entirely  with- 
out Jurisdiction,  and  where,  also,  no  appeal 
will  lie  from  the  judgment,  and  no  other 
plain,  adequate,  and  speedy  remedy  is  pro- 
vided by  tbe  statutes  of  the  state.  It  seems 
to  ua  that  neither  of  these  considerations 
exists."  In  Ellis  v.  People,  15  Colo.  App.  341, 
344,  62  Pac.  233;  it  was  said:  "It  is  quite 
true,  proceedings  by  way  of  certiorari  are 
regulated  by  our  Code,  but  in  no  general  par- 
ticular do  the  proceedings  differ  from  those 
which  prevailed  before  its  enactment,  nor 
are  they  governed  by  any  other  principles 
than  those  wUch  formerly  controlled  its  ex- 
orcise. This  is  the  result  of  th«^  adjudications 
in  the  several  courts.  •  •  •  The  sole  ob- 
ject of  these  proceedings  is  to  review  the 
Judgment  of  the  court  below.  The  proceed- 
ings are  not  had  oo  the  merits  of  the  contro- 
versy. •  •  ♦"  State  Board  of  Land  Com- 
missioners v.  Carpenter,  16  Colo;  App.  436, 
66  Pac.  165,  was  an  original-  action  against 
the  State  Board  of  Lund  Commissiou^rs  and 
the  lessee  to  cancel  a  lease.  It  resulted  in  a 
judgment  of  cancellation.  On  appeal  it  was 
contended  by  appellants  (defendants  below) 
that  the  remedy  of  appellees  (plaintiffs  below) 
to  review  the  action  of  the  State  Land  Board 
was  certiorari.  The  court  thought  different- 
ly, afiinned  the  action  of  the  trial  court,  and 
in  the  course  of  the  opinion  said:  "This  suit 
goes  to  the  merits  of  the  case,  to  determine 
whether,  on  the  facts,  the  board  could  cancel 
the  lease  of  appellees  and  relet  to  Joyce  [one 
of  appellants].  Upon  an  investigation  of  tlie 
merits  of  the  case,  tbe  relief  of  appellees  is 
dependent.  Such  is  not  tbe  province  of  cer- 
tiorari." See,  also.  People  ex  reL  v.  Co. 
Com'rs,  27  Colo.  86,  59  Pac.  733. 

At  common  law,  upon  certiorari,  only  the 
question  of  Jurisdiction  could  be  considered. 
The  California  practice  act,  in  effect,  re-en- 
acted the  common  law  as  to  the  province  of 
certiorari.  The  California  practice  act  was 
adopted  by  Colorado,  as  to  certiorari,  in  1877, 
and  such  act  is  substantially  the  law  to  this 
date.  This  act  had  been  repeatedly  constru- 
ed before  its  adoption  by  our  state.  We  are 
presumed,  in  adopting  the  statute,  to  have 
ad<q)ted  such  construction,  unless  some  strong 
reason  appears  to  the  contrary.  Such  reason 
does  not  appear.  The  courts  of  this  state,  in 
construing  our  chapter  upon  certiorari,  and 
the  particular  provisions  now  under  consider- 
ation, have  cited  approvingly  the  Oallfornla 
decisions  construing  this  chapter,  and  partic- 
ularly the  sections  under  consideration.  Our 
appellate  courts  have  held  that  tbe  province 
of  certiorari  is  to  inquire  only  into  the  ques- 


tion of  Jurisdiction.  We  conclude,  therefore, 
that  the  lower  court  should  have  confined  it- 
self to  this  question.  If  it  liad  done  so,  as  it 
appeared  that  the  city  council  bad  jurisdic- 
tion of  the  contest,  tbe  district  court  should 
have  dismissed  the  writ  This  it  did  not  do, 
and  therein  erred.  For  this  reason  tbe  deci- 
sion should  be  reversed.    Reversed 


(19  Colo.  App.  399) 
CITY  COUNCIL  OF  CRIPPLE  CREEK  et 
al.  V.  PEOPLE  ex  rel.  FERGUSON. 

(Court  of  Appeals  of  Colorado.     Feb.  8,  1904.) 

UEMBERS   OF   CITY   COUNCIL,-ELECTION   CON- 
TEST—UNSEATING— MANDAMUS— RESTO- 
RATION TO  OFFICE. 

1.  Wlsre,  iu  an  election  contest  for  the  office 
of  alderman,  tbe  council  unseated  the  contestee 
who  had  received  a  certiticate  of  election  and 
hud  qualitied,  aud  seated  the  contestant,  who 
qimliiied  and  entered  on  the  discharge  of  his 
duties  as  alderman,  mandamus  will  not  lie  to 
compel  the  council  to  restore  coutestee  to  his 
office. 

Appeal  from  District  Court,  Teller  County. 

Mandamus  by  tlie  people,  on  the  relation  of 
R.  F.  Ferguson,  against  tbe  city  council  of 
the  city  of  Cripple  Creek  and  others,  to  com- 
pel defendants  to  restore  relator  to  the  posi- 
tion of  alderman.  From  a  Judgment  in  favor 
of  the  relator,  defendants  appeal.    Reversed. 

Chas.  C.  Butler,  Jas.  Owen,  Geo.  H.  Kohn, 
and  Temple  &  Crump,  for  appellants.  Frank 
J.  Hangs  and  G.  Q.  Richmond  (E.  C.  Stimson, 
of  counsel),  for  appellee. 

GUNTER,  J.  Relator,  candidate  for  tbe 
position  of  alderman  of  the  city  of  Cripple 
Creek,  received  a  certificate  of  election  and 
qualified.  A  contest  before  the  council  by  his 
opponent,  Matthews,  resulted  in  a  resolution 
purporting  to  unseat  relator  and  to  seat  Mat- 
thews. After  such  action  of  the  council,  Mat- 
thews entered  upon  the  discharge  of  his  du- 
ties as  a  member  thereof,  and  was  in  the  dis- 
charge of  such  duties  at  the  time  of  the 
bringing  of  this  action.  Relator  brought  this 
action  (mandamus),  whereby  be  sought  to 
be  restored  to  the  position  of  alderman.  The 
action  was  against  the  council  of  the  city  of 
Cripple  Creek,  the  mayor  thereof,  and  the 
members  of  the  council  other  than  Matthews. 
An  alternative  writ  of  mandamus  was  Issued. 
To  this  appellants  (defendants  below)  de- 
murred, and  the  demurrer  was  overruled. 
Appellants  answered,  setting  up  two  grounds 
of  defense.  Relator  demurred  to  the  second 
ground,  which  demurrer  was  sustained.  E^- 
ror  is  assigned  by  appellants  to  the  ruling 
sustaining  this  demurrer  to  their  second 
ground  of  defense,  and,  as  the  ruling  upon 
the  question  thus  presented  will  probably 
finally  dispose  of  the  case,  we  confine  our- 
selves to  its  consideration.  Prom  this  sec- 
ond defense,  it  appears  that  relator  received 


1 1.  Se«  Mandamus,  vol.  33,  Cent.  Dig.  ;]  161.  162, 
167. 
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a  certificate  of  election  as  member  of  the 
council  of  the  city  of  Cripple  Creek,  and  qual- 
ified as  such.  Thereafter  Matthews,  bis  op- 
ponent, instituted  against  lilm  a  contest  be- 
fore the  council,  which  ended  In  a  resolution 
unseating  relator,  and  awarding  the  seat  to 
the  contestant,  Matthews.  The  latter  quali- 
fied pursuant  to  such  action  of  the  city  coun- 
cil, and  entered  upon  the  discharge  of  his 
duties  as  a  member  thereof,  and  was  in  such 
discharge  on  the  27th  of  May,  at  the  time  of 
the  Institution  of  this  proceeding  (manda- 
mus) brought  to  compel  the  restoration  of 
relator,  the  office  then  being  filled  by  Mat- 
thews. 

This  court  cannot  compel  the  council  in  tliis 
proceeding  to  admit  relator  and  exclude  Mat- 
thews, without  inquiring  into  the  title  of  such 
respective  parties.  The  chapters  of  our  Code 
upon  "Actions  for  the  Usurpation  of  an  OfSce 
or  Franchise,"  and  "Of  the  Writ  of  Manda- 
mus'' were  adopted  from  the  Code  of  Cali- 
fornia. Practice  Act  Cal.  (Parker)  cc.  27,  49; 
Civ.  Code  Colo.  1877,  cc.  25,  32;  Mills'  Ann. 
Code,  cc.  27,  29.  These  chapters  had  been 
construed  by  the  courts  of  Cailfomla  before 
their  enactment  here.  Such  construction  we 
adopted  with  the  chapters,  and  should  follow. 
The  City  Council  of  the  City  of  Cripple  Creek 
et  al..  Appellants,  ▼.  Hanley  et  al..  Appel- 
lees (decided  at  the  present  term)  75  Pac. 
COO,  and  authorities  there  cited. 

"It  Is  a  rule  of  general  application  that, 
where  there  is  any  other  specific  legal  reme- 
dy for  the  party  complaining,  the  writ  of 
mandamus  will  not  lie.  But  where  there  is 
no  other  adequate  specific  remedy,  resort 
may  be  had  to  this  high  Judicial  writ  •  •  • 
The  principle  which  seems  to  lie  at  the 
foundation  of  applications  for  this  writ  and 
the  use  of  it  is  that,  whenever  a  legal  right 
exists,  the  party  Is  entiUed  to  a  legal  reme- 
dy, and,  when  all  others  fall,  the  aid  of  this 
may  be  invoked.  •  •  •  The  established 
rule  of  the  common  law  upon  this  subject 
stands  unshaken  and  unimpaired  by  any  of 
the  modern  cases.  But  if  any  doubt  can  re- 
main upon  this  question,  or  if  the  mere 
weight  of  authority,  either  as  regards  the 
number  of  authorities,  or  the  respectability 
of  their  source,  is  against  the  proposition,  the 
statutes  of  tills  state  unquestionably  settle 
the  point  beyond  all  further  controversy. 
•  •  •  While  the  defendant  Is  actually  in 
possession  of  the  office,  duly  sworn  and  ad- 
mitted, and  exercising  the  duties  as  officer  de 
facto,  he  is  prima  facie  entitled  to  it.  Such 
is  the  presumption  of  law.  And  in  the  second 
place,  while  the  defendant  is  thus  in  the  of- 
fice under  the  color  of  lawful  right,  and 
claiming  to  be  the  lawful  incumbent,  his  title 
to  the  office  cannot  be  tried  upon  mandamus. 
And,  thirdly,  the  statute  has  provided  a  plain, 
speedy,  and  adequate  remedy  at  law,  by  the 
practice  net,  which  provides  for  an  action 
'against  any  person  who  usurps,  intrudes  in- 
to, or  unlawfully  holds  or  exercises,  any  pub- 
lic office,  civil  or  military,  or  any  franchise 


within  the  state.'  We  consider  that  It  is  a 
well-settled  rule  of  the  common  law  that  the 
title  to  an  office  cannot  be  ti'ied  by  manda- 
mus. A  mandamus  can  give  no  right— not 
even  the  right  of  possession— although  it 
may  enforce  one.  •  •  •  The  authorities 
to  sustain  the  position  that  mandamus  will 
not  lie  when  the  office  is  full  are  very  numer- 
ous, but  we  propose  to  cite  only  a  few  of 
them.  •  •  •  Though  a  mandamus  to  ad- 
mit to  an  office  gives  no  titie,  yet  it  will  not 
be  granted  when  there  is  an  officer  de  facto, 
though  that  officer  be  in  under  a  temporary 
mandamus,  obtained  by  collusion  and  claim 
under  the  same  election  with  the  applicant, 
for  the  remedy  is  to  try  the  titie  to  the  of- 
fice de  facto,  or  on  information  in  the  nature 
of  a  quo  warranto.  •  •  •  Where  the  of- 
fice is  already  filled  by  a  person  who  has 
been  admitted  and  sworn,  and  Is  in  by  color 
of  right,  a  mandamus  is  never  Issued  to  ad- 
mit another  person.  The  proper  remedy  in 
the  first  instance  is  by  an  information  in  the 
nature  of  a  ,quo  warranto,  by  which  the 
rights  of  the  parties  may  be  tried."  People 
v.  Olds,  3  Cal.  167,  58  Am.  Dec.  308;  People 
▼.  Scannell,  7  Cal.  432;  Meredith  t.  Board  of 
Supervisors,  50  Cal.  433.  These  cases  were 
decided  before  the  adoption  of  our  Code. 
Kelly  V.  Edwards,  69  Cal.  460,  11  Pac  1,  de- 
cided since,  shows  an  adherence  to  the  doc- 
trine enunciated  in  the  above  cases.  "When 
a  person  is  in  actual  possession  of  an  office 
under  an  election  or  commission,  and  exercis- 
ing its  duties  under  color  of  right,  his  titie  to 
the  office  cannot  be  tried  or  tested  on  man- 
damus. This  is  the  established  doctrine  both 
in  England  and  the  United  States,  and  might 
be  supported  by  almost  Innumerable  deci- 
sions." Henderson  v.  Glynn,  2  Colo.  App.  303, 
805,  30  Paa  266.  In  this  opinion  the  follow- 
ing citation  (High  ISxti-a.  Rem.  S  40)  Is  quot- 
ed approvingly:  "And  the  rule  may  now  be 
regarded  as  established  by  an  overwhelm- 
ing current  of  authority,  that,  when  an  office 
is  already  filled  by  an  actual  incumbent,  ex- 
ercising the  functfons  of  the  office  de  facto, 
and  under  color  of  right,  mandamus  will  not 
lie  to  compel  the  admission  of  another  claim- 
ant, nor  to  determine  the  disputed  qnestiCHi 
of  titie."  People  v.  Londoner,  13  Colo.  314, 
22  Pac.  764,  6  L.  R.  A.  444,  construes  th» 
chapter  on  usurpation  of  an  office  (quo  war- 
ranto) In  harmony  with  the  California  de- 
cisions. 

We  are  Justified  in  holding  the  law  to  be  as 
above  announced;  that  is,  if  Matthews  was 
In  actual  possession  of  the  office  of  alderman 
under  an  election  or  commission,  and  exerds- 
Ing  Its  duties  under  color  of  right,  his  titie  to 
the  office  cannot  be  tried  or  tested  on  man- 
damus. "An  officer  de  facto  is  one  who  exe- 
cutes the  duties  of  an  office  uuder  some  color 
of  right— some  pretense  of  title— either  by 
election  or  appointment."  Hooper  ▼.  Good- 
win, 48  Me.  79,  SO.  "A  person  actually  In  of- 
fice by  some  right  or  title— not  a  mere 
usurper  or  inUuder -although  not  legally  ap- 
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pointed  or  elected  thereto,  or  qualified  to  bold 
the  same,  is  still  au  olBcer  de  facto,  or  In  fact; 
and,  as  a  matter  of  public  convenience  and 
utility,  his  acts  while  so  in  office  are  held 
valid  and  binding  as  to  third  persons."  In 
re  Ah  Lee  (D.  0.)  5  Fed.  890,  6  Sawy.  410; 
Jeffords  v.  Hine  (Ariz.)  11  Pac.  351. 

According  to  the  allegations  of  the  second 
defense  we  think  Alatthews  was  a  de  facto 
otUcer;  that  is,  was  in  actual  possession  of 
the  office  of  alderman  under  an  election  or 
commission,  and  exercising  its  duties  under 
color  of  right  Tills  being  true,  and  it  being 
necessary  to' inquire  into  and  determine  the 
legality  of  his  title  in  order  to  determine 
whether  mandamus  should  issue,  then  this 
action  involved  the  determination  of  the  ti- 
tle of  a  de  facto  officer.  As  this  could  not 
be  done  in  a  proceeding  of  this  nature,  the 
action  was  misconceived,  and  the  lower  court 
erred  in  overruling  the  demurrer  to  such  sec- 
ond ground  of  defense.  Board  of  Trustees 
v.  People  ex  rel.  Keith,  13  Colo.  App.  553, 
59  Pac.  T2,  is  cited  as  contra  the  conclu- 
sion we  have  reached.  We  think  not  The 
point  here  decided  was  not  made  or  ruled  in 
that  case.  Further,  the  facts  there  Involved 
were  different  from  those  here  presented. 

We  have  not  ruled  other  points  made,'  be- 
cause the  determination  of  this  one  question. 
It  Is  thought,  will  be  decisive  of  the  case. 

Judgment  will  be  reversed,  with  Instruc- 
tions to  the  lower  court  to  overrule  the  de- 
murrer to  the  second  ground  of  defense  in  ap- 
pellants' answer.  Judgment  reversed.  Re- 
versed. 


(M  Colo.  APP..4U) 

LEPPBL  V.  LTJMLEY. 
(Court  of  Appeals  of  Colorado.    Feb.  8,  1904.) 

PARTNERSHIP-DISSOLUTION— CLAIM  AGAINST 
FIRM— VALIDITY— SUFFICIENCY 
OF  EVIDENCE. 
1.  An  alleged  claim  for  damages  against  a 
partucrship  formed  on  December  17,  1888,  and 
in  process  of  dissolution,  was  based  on  a  failore 
of  title  to  a  bnrse  sold  by  one  of  the  partners 
to  the  claimunt  in  1895  or  1896,  and  taken  from 
the  latter  by  a  replevin  action  m  1897.  In  sup- 
port of  the  claim  he  proved  certain  conversa- 
tions with  the  pnrtner  in  question  in  1897,  in 
which  he  promised  to  make  ^ood  the  loss,  and 
also  certnin  Htntemeuts  of  a  similar  nature  by  a 
person  of  tlie  same  snrnnme  as  the  other  part- 
ner, bnt  who  he  was  does  not  appear.  Held, 
that  the  alleged  damages  could  not  be  a  claim 
against  the  partnership,  for  it  was  not  in  ex- 
istence when  they  were  sustained,  and,  even  if 
it  bad  been,  the  evidence  would  have  established 
nothing  against  it. 

Appeal  from  District  Court,  Garfield  Coun- 
ty. 

Action  between  B.  Leppel  and  O.  Stoddard 
for  dissolution  of  partnership.  Charles  S. 
Lumley  presented  a  claim  against  the  firm, 
and  from  n  judgment  in  bis  fnvor  the  first- 
named  partner  appeals.    Reversed. 

C.  W.  Darrow,  for  appellant 

THOMSON,  P.  J.  In  an  action  to  dissolve 
•  partnership  existing  between  B.  Leppel  and 


O.  Stoddard,  and  lu  which  a  receiver  was  ap- 
pointed, Charles  S.  Lumley  presented  a  claim 
against  the  firm  for  damages  on  account  of 
failure  of  title  to  an  animal  be  had  purchased 
from  Stoddard.  His  theory  seems  to  have 
been  that  the  partnership  was  in  some  way 
responsible  to  him  for  the  loss  he  sustained. 
The  partnership  was  formed  on  the  17th  day 
of  December,  1898,  and  the  sale  by  Stoddard 
to  Lumley  took  place  in  1895  or  1896.  The 
animal  tutd  been  taken  from  Lumley  by  a 
writ  of  replevin  in  1897,  and  the  court  had 
adjudged  it  to  the  replevin  plaintiff.  Lumley 
proved  certain  conversations  with  Stoddard 
In  1897,  in  which  the  latter  promised  to  make 
good  the  loss;  and  certain  statements  made 
in  the  same  year  by  one  M.  Leppel  of  a  simi- 
lar nature.  Who  M.  Leppel  was  we  are  not 
advised.  Upon  this  evidence  the  court  al- 
lowed Lumley's  claim,  and  entered  judgment 
for  the  full  amount  against  the  partnership. 
The  record  furnishes  no  explanation  of  this 
judgment  The  damages  alleged  by  Limiley 
could  not  be  a  claim  against  the  partnership,^ 
for  at  the  time  they  were  sustained  It  was 
not  in  existence;  and,  even  If  it  bad  been, 
the  evidence  would  have  established  notliing 
against  It. 
The  judgment  Is  reversed.    Reversed. 


(IS  Colo.  App.  40S> 
BIG  HATCHET  CONSOL.  MIN.  CO.  v. 
COLVIN  et  al. 

(Gonrt  of  Appeals  of  Colorado.    Feb.  8,  1904.> 

MINES— ACTION  FOR  POSSESSION- INSTRUC- 
TIONS. 

1.  In  ejectment  to  recover  possession  of  a 
lode  from  which  plaintiffs  claimed  they  had 
been  ousted  by  unaergrouiid  workings  from  an 
adjoining  claim,  it  was  undisputed  that  the  end 
lines  of  plaintiffs'  claim  were  parallel,  and  that 
the  lode  entered  the  location  across  one  of  its 
end  lines,  and  there  was  submitted  to  the  jury 
a  map  which  showed  an  irregular  line  formed 
by  the  end  lines  of  other  claims  within  that  of 
plaintilfa.  The  court  instructed  that  the  end 
lines  of  a  claim  must  be  parallel  to  each  other 
in  order  to  give  the  lode  location  any  extra- 
lateral  rights.  Held,  that  the  instruction  was 
erroneous,  inasranch  as  there  was  no  question 
of  parollel  or  other  end  lines,  and  the  jury 
might  have  been  led  to  suppose  that  the  irregu- 
lar lines  on  the  map  were  the  end  lines  of  plmn- 
tiCFs'  claim. 

2.  Where  the  instructions  are  given  in  writ- 
ing, and  separately  paragraphed  and  numbered, 
an  exception  that  '"plaintiff  excepts  to  the  giv- 
ing of  in<itrnction  Nn.  7  as  asked  and  given  by 
the  court"  was  sufficient. 

Appeal  from  District  Court,  Gilpin  County. 

Action  by  the  Big  Hatchet  Consolidated 
Mining  Company  against  Clarence  K.  Colvln 
and  others.  From  a  judgment  in  favor  of 
defendants,  plaintifl^  appeals.    Reversed. 

Chase  Withrow  and  Morrison  &  De  Soto, 
for  appellant    W.  H.  Davis,  for  appellees. 

THOMSON,  P.  J.  Ejectment  by  appellant 
to  recover  the  possession  of  a  lode  the  top 
or  apex  of  which,  as  it  alleged,  lay  within 
the  exterior  boundary  lines  of  its  Washing- 
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ton  lode  mining  claim,  and  from  which  it 
complained  that  it  had  been  ousted  by  the 
appellees  through  underground  ivorkings 
from  an  adjoining  claim.  The  defendants 
were  the  owners  of  the  Cook  lode  mining 
claim  through  a  patent  older  than  that  under 
which  the  Washington  was  held.  Both 
claims  were  laid  in  a  northeasterly  and  south- 
westerly direction;  the  Cook,  however,  trend- 
ing somewhat  more  towards  the  north  than 
the  other,  so  that  its  northwesterly  side  line, 
whether  located  as  claimed  by  the  plaintiff 
or  by  the  defendants,  crossed  the  southeast- 
erly side  line  of  the  Washington  approxi- 
mately 127  feet  southwest  of  the  northeast 
corner  of  the  latter  claim,  and  crossed  its 
northeast  end  line  approximately  32  feet 
northwest  of  the  same  corner.  The  ground 
within  these  lines  of  conflict  was  excluded 
from  the  Wasiilngton  patent,  and  belonged 
to  the  Cook.  Two  other  claims,  held  under 
older  potents— the  Fisk  and  the  Bobtail— en- 
croached for  a  short  distance  upon  the  north- 
east end  of  the  Washington  location,  em- 
bracing portious  of  the  territory  contained 
within  the  original  location  of  the  Wash- 
ington, and  which  were  likewise  excluded 
from  the  Washington  patent,  so  that  the 
northeast  boundary  of  the  territory  conveyed 
by  that  patent  was  a  zig-zog  line,  which,  by 
reason  of  the  directions  given  to  the  en- 
croaching end  lines  of  those  claims,  was  not 
parallel  with  the  other  end  line  of  the  Wash- 
ington. However,  tlie  two  end  lines  of  the 
Washington,  as  shown  by  its  original  loca- 
tion, and  with  reference  to  which  it  was 
described  in  the  potent,  were  parallel  with 
each  other.  The  trend  of  the  vein  was  ap- 
proximately parallel  with  the  northwest  side 
line  of  the  Cook,  and  in  its  downward  course 
extended  beyond  that  portion  of  the  side 
line  of  the  Cook  which  was  laid  within  the 
Washington  location,  and  into  the  ground 
conveyed  by  the  Cook  patent.  The  contro- 
versy was  concerning  the  ownership  of  the 
portion  of  the  vein  which  so  extended  into 
the  Cook;  the  plaintiff  asserting  that  the 
apex  of  the  vein  between  the  point  of  in- 
tersection of  the  Cook  northwest  and  the 
Washington  northeast  side  line  and  the  point 
where  it  left  the  Washington  ground  on  the 
northeast  was  wholly  within  the  territory  be- 
longing to  the  Washington,  and  the  defend- 
ants maintaining  that  it  was  within  the  ter- 
ritory embraced  in  the  Cook  patent.  The 
northwest  side  line  of  the  Cook,  in  so  far  as 
it  lay  within  the  Washington  location,  was 
also  the  southeast  side  line  of  the  territory 
conveyed  by  the  Washington  patent;  but 
the  stakes  by  which  the  boundaries  of  the 
claims  were  originally  marked  had  mostly 
disappeared,  and  it  was  necessary  to  fix  dis- 
puted lines  by  surveys  from  objects  in  ex- 
istence, outside  of  both  claims,  and  with  ref- 
erence to  which  the  claims  were  described  by 
the  patents.  The  line  foimd  by  the  survey- 
ors for  the  plaintiff  was  some  four  or  five 
feet  farther  to  the  southeast  than  that  found 


by  the  surveyors  for  the  defendant  If  the 
former  was  the  true  line,  the  apex  was  whol- 
ly within  the  Washington  territory,  but,  if 
the  latter  was  the  true  line,  the  apex  was  at 
least  partially  within  the  Cook.  The  right  to 
follow  a  vein  on  its  dip  into  territory  t>elong- 
ing  to  another  Is  dependent  upon  the  full 
ownership  of  the  apex,  and  the  departure  of 
the  vein  from  the  side  line  of  the  owner's 
claim,  the  end  lines  of  which  must  be  par- 
allel. 

The  Jury  found  for  the  defendants,  and,  if 
the  only  question  submitted  to  them  had  re- 
lated to  the  true  location  of  the  line  between 
the  claims,  and  the  consequent  situation  of 
the  apex  with  reference  to  the  claims,  we 
would  be  without  authority  to  disturb  their 
verdict.  The  court,  among  other  instruc- 
tions, gave  the  following:  "No.  7.  The  Jury 
is  instructed  that  in  applying  the  law  to  the 
surface  area  of  any  lode  location  there  are 
but  two  classes  of  lines,  namely,  end  lines 
and  side  lines.  The  end  lines  perform  the 
office  of  determining  the  length  of  vein 
which  a  claim  maj'  have  upon  its  strike;  the 
side  lines  perform  the  office  of  defining  the 
surface  area  of  said  location;  and  all  lines 
that  are  not  end  lines  are  side  lines.  The 
end  lines  of  a  claim  must  be  parallel  to  each 
other  in  order  to  give  to  the  lode  location 
any  extraloteral  right  by  virtue  of  its  hav- 
ing within  Its  surface  area  the  top  or  apes 
of  any  lode.  And  if  you  believe  in  this  case 
that  any  lode  has  been  shown  to  enter  the 
Washington  claim  at  any  point  other  than 
across  one  of  its  parallel  end  lines,  and  the 
said  lode  in  its  strike  does  not  reach  either 
one  of  said  end  lines,  then  and  in  that  case 
the  plaintiff  is  bound  by  the  vertical  planes 
of  said  location,  and  cannot  pursue  said  vein 
upon  its  dip  beyond  the  surface  boundaries 
thereof."  That  instruction  first  defined  the 
conditions  upon  which  the  owner  of  an  apex 
would  be  entitled  to  follow  the  vein  on  its 
dip  beyond  the  side  line  of  his  claim,  and 
then  submitted  the  question  whether  such 
conditions  existed  in  this  case.  The  defini- 
tions were  simply  introductory  to  the  sub- 
mission, and  explanatory  of  the  question  the 
Jury  were  to  determine.  They  had  no  other 
significance,  so  that  the  instruction  must 
stand  or  fall  as  a  whole.  As  a  merely  ab- 
stract statement  of  the  law,  and  of  qnes- 
tiouB  which  might  arise  upon  the  law  as  stat- 
ed, the  instruction  may  be  correct;  but  there 
was  no  evidence  in  the  case  to  warrant  it 
The  end  lines  of  the  Washington,  for  the 
purposes  of  its  extralateral  rights,  were  those 
laid  upon  the  ground  when  it  was  located 
The  fact  that  its  northeast  end  line  crossed 
territory  belonging  to  other  and  older  valid 
locations  is  immaterial.  The  line  so  laid 
was  nevertheless  its  end  line  for  the  pur- 
pose of  securing  to  it  underground  or  ex- 
tralateral rights  not  in  conflict  with  the 
senior  locutions.  Del  Monte  M.  &  M.  Co.  v. 
Last  Chance  M.  &  M.  Co.,  171  U.  S.  55,  18 
Sup.  Ct  8U5,  43  L.  Ed.  72.    Now,  it  was  un- 
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disputed  that  this  eud  line  was  parallel  with 
tLe  other  end  line  of  the  Washington,  and  It 
was  undisputed  that  the  lode  did  enter  the 
Washington  location  across  its  end  Une. 
The  evidence  left  no  question  of  parallel  or 
other  end  lines,  or  a  crossing  of  the  Wash- 
ington end  line  by  the  lode,  for  the  jury  to 
determine.  The  instruction  was  calculated 
to  divert  the  attention  of  the  Jury  from  the 
real  issue  to  one  which  was  not  In  the  case. 
It  would  naturally  lead  them  to  suppose  that 
there  was  something  in  the  evidence  which 
would  warrant  them  in  finding  that  the  end 
lines  were  not  parallel,  or  that  the  lode  did 
not  cross  th^  Washington  end  line.  With  a 
map  before  them,  showing  an  irregular  line 
formed  by  the  end  lines  of  the  Bobtail  and 
Flsli  within  the  Washington  location,  bound- 
ing territory  which  belonged  to  them,  and 
not  the  Washington,  they  may  have  sup- 
posed that  that  line  constituted  the  Wash- 
ington northeastern  end  line;  and,  as  it  was 
nowhere  parallel  with  the  other  end  Une  of 
the  Washington,  they  may  have  felt  Impelled 
to  find  for  the  defendant,  notwithstanding 
they  may  have  believed  that  the  apex  was 
wholly  within  the  surface  t>oundaries  of  the 
Washington.  An  instruction  which  assumes 
the  existence  of  evidence  which  was  not  giv- 
en, or  submits  a  question  not  In  the  case,  is 
erroneous.  Gibbs  v.  Wall,  10  Colo.  153,  14 
Pac.  21C;  Burlock  v.  Cross,  16  Colo.  162,  26 
Pac.  142;  Railroad  Co.  v.  Kobinson,  6  Colo. 
.A.pp.  432,  40  Pac.  840. 

But  it  is  said  that  the  plaintiff  cannot  now 
avail  Itself  of  the  error,  because  the  Instruc- 
tion was  met  by  no  proper  exception.  It 
was  excepted  to  as  follows:  "The  plaintiff 
excepts  to  the  giving  of  instruction  No.  7,  as 
asked  by  the  defendants,  and  given  by  the 
court"  This  exception  follows  the  instruc- 
tion. If  we  understand  counsel  correctly, 
the  objection  to  the  foregoing  exception  is 
that  It  does  not  specify  the  grounds  on  which 
it  was  taken.  The  precise  question  here 
made  was  considered  by  the  Supreme  Court 
In  Ritchey  v.  The  People,  23  Colo.  314,  47 
Pac.  272,  384.  There,  as  here,  the  instruc- 
tions were  In  writing.  In  separate  para- 
graphs, and  separately  numbered,  and  were 
excepted  to  as  follows:  "To  the  giving  of 
which  Instructions,  and  to  each  and  every  of 
them,  the  defendant,  by  his  counsel,  then  and 
there  duly  and  severally  excepted."  It  was 
held  that  such  exceptions  to  instructions  giv- 
en In  writing,  and  which  were  separately 
paragraphed  and  numbered,  were  sufficient. 
The  court,  however,  drew  a  distinction  be- 
tween the  case  of  written  instructions  sepa- 
rately paragraphed  and  numbered  'and  the 
case  of  one  general  charge  delivered  orally; 
citing  Keith  r.  Wells,  14  Colo.  321,  23  Pac. 
991;  Edwards  v.  Smith,  16  Colo.  529,  27 
Pac.  809;  Miller  v.  People,  22  Colo.  530,  45 
Pac.  408— In  which  such  exceptions  to  a 
charge  which  was  oral  and  general  were  ad- 
Judged  InsutHclent,  and  saying:  "These  ca.ses 
proceed  upon  the  basis  that  an  oral  charge  Is 


not  as  carefully  prepared  as  a  written  charge, 
and  that  counsel,  being  listeners,  are  more 
apt  to  detect  errors  than  the  court."  That 
case  was  followed  by  this  court  In  Bradbury 
V.  Aldeu,  13  Colo.  App.  208,  57  Pac.  490,  and 
the  same  ruling  applied  to  an  exception  sep- 
arately taken  to  one  of  the  instructions  in  the 
following  form:  "To  the  giving  of  which  In- 
struction the  plaintiff  then  and  there  except- 
ed." These  cases  are  decisive  of  the  ques- 
tion here  raised,  unless  they  are  overruled, 
as  counsel  Insists  they  are,  by  the  more  re- 
cently decided  case  of  Beats  v.  Cone,  27  Colo. 
473.  62  Pac.  948,  83  Am.  St.  Rep.  92.  Upon  a 
careful  examination  of  the  latter  case  we  are 
unable  to  discover  any  Inconsistency  between 
it  and  the  others.  The  followhig  quotation 
from  the  opinion  In  that  case  shows  clearly 
what  the  question  before  the  court  was,  and 
what  was  Its  ruling  on  that  question:  "At 
the  conclusion  of  the  instructions  given  by 
the  court  of  its  own  motion,  which  embraced 
the  one  under  consideration,  an  exception  in 
this  form  was  preserved:  'To  the  giving  of 
which  Instructions,  and  to  each  and  every 
thereof,  the  plaintiff,  by  his  counsel,  then 
and  there  duly  excepted.'  'i'his  is  equivalent 
to  saving  an  exception  to  each  Instruction 
separately,  but  It  cannot  avail  as  against  any 
Instruction  to  which  it  is  directed  which  con- 
tains a  correct  statement  of  the  law,  because 
It  Is  Insufficient  to  point  out  that  which  Is 
Incorrect  from  that  which  is  correct.  With- 
out attempting  to  state  fully  the  Instruction 
which  contains  the  direction  of  which  appel- 
lant complains,  It  is  sufficient  to  say  that 
It  embraces  other  distinct  statements  of  law 
which  are  manifestly  correct.  Therefore  the 
exception  noted  was  wholly  insufficient  to 
present  the  question  for  review,  which  it  is 
now  sought  to  have  us  pass  upon  and  deter- 
mine." By  an  analysis  of  the  foregoing  ex- 
cerpt we  find  that  the  court  held  that  the  ef- 
fect of  a  general  exception  to  each  and  every 
of  the  instructions  is  the  same  as  a  separate 
exception  to  each  Instruction,  but  that  a 
purely  general  exception  to  an  Instruction 
containing  a  cowect  statement  of  the  law  is 
insufficient;  and  that  where  an  Instruction 
embraces  more  than  one  legal  proposition, 
one  of  which  Is  correct,  the  exception  must  be 
directed  specially  to  the  proposition  or  prop- 
ositions which  counsel  regards  as  incorrect 
The  question  of  the  necessity  of  stating  the 
specific  grounds  of  objection  was  not  before 
the  court,  but  upon  the  question  which  was 
before  it  It  affirmed  the  necessity  of  desig- 
nating the  specific  portion  o^  an  Instruction 
good  In  part  and  bad  In  part  to  which  objec- 
tion Is  intended  to  be  directed;  and  its  deci- 
sion went  no  farther  than  this.  We  may 
say,  however,  that  the  restriction  by  the 
court  of  Its  ruling  as  to  the  effect  of  the  ex- 
ception it  was  considering  to  the  case  of  an 
Instruction  which  was  partly  correct  carries 
with  it  an  implication  that  such  an  excep- 
tion to  an  Instruction  wholly  Incorrect  is  suf- 
ficient   As  we  have  seen.  Instruction  No.  7 
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was,  In  Tiew  of  the  evidence,  bad  through- 
out; and,  entertaining  the  views  we  have  ex- 
pressed, we  are  constrained  to  reverse  the 
judgment. 
Reversed. 

GUNTER,  J.,  not  sitting. 


(9  Idaho,  555) 

HALL  V.  BLACKMAN  et  al. 
(Snpreme  Court  of  Idaho.    Feb.  2,  1904.) 

LAW  OF  THE  CASE— PRIOR  APPEAL. 

1.  A  decisiou  by  the  appellate  court  upon  a 
IMint  distinctly  made  and  essential  to  its  de- 
termination upon  a  previous  appeal  is  in  all 
subsequent  proceedings  in  the  same  case  a  final 
adjudication,  from  the  consequences  of  which 
the  court  cannot  depart. 

2.  The  appellate  court  is  at  liberty  In  a  sub- 
sequent and  independent  case  to  depart  from  a 
rule  or  principle  which  it  may  have  announced, 
that  it  afterward  determines  unsound  or  un- 
wise to  follow,  but  a  conclusion  once  reached 
becomes  final-  and  the  law  of  the  case  in  which 
it  is  announced. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Elmore  Coun- 
ty;  K.  I.  Perky,  Judge. 

Action  by  Adln  M.  Hall  against  William 
H.  Blackman  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.    A£9rmed. 

N.  M.  Rulck,  for  appellant.  Hawley  & 
Puckett  and  Wyman  &  Wyman»  for  respond- 
ent Blackman. 

AILSHIE,  J.  This  case  was  decided  upon 
a  former  appeal  by  this  court  on  January  31, 
1902,  and  is  reported  in  08  Pac.  19.  After 
an  extended  discussion  of  the  various  ques- 
tions involved  In  the  case,  this  court  an- 
nounced Its  conclusion  In  the  following  lan- 
guage: "It  is  apparent  that  a  new  trial 
would  entail  a  great  expense  upon  the  par- 
ties, and  would  fall  to  benefit  them,  and 
for  that  reason  we  think  it  Is  to  the  Interest 
of  all  parties  that  the  cause  be  remanded  to 
the  trial  count,  with  instructions  to  modify 
the  findings  of  fact  and  Judgment  In  accord- 
ance with  the  views  expressed  in  this  opin- 
ion, and  it  is  so  ordered.  The  Judgment  in 
all  other  respects  Is  affirmed."  After  the 
original  opinion  was  filed,  the  respondent 
Hall,  who  is  the  appellant  here,  filed  bis  pe- 
tition for  a  rehearing,  and  accompanied  the 
sume  with  an  exhaustive  brief  covering  the 
same  questions  which  are  discussed  in  the 
brief  upon  thi^  appeal.  The  court,  after  an 
-examination  of  the  petition  for  rehearing, 
filed  a  further  opinion  (68  Pac.  24),  wherein 
it  adhered  to  the  conclusions  reached  in  the 
former  opinion,  and  denied  the  application 
for  a  rehearing.  Thereafter  the  remittitur 
was  sent  to  the  trial  court,  and  the  case  was 
brought  on  at  the  next  term  thereof  for  fur- 
ther proceedings  in  accordance  with  the  con- 
c-lusions  announced  by  this  court.  When  the 
cause  was  called  in  the  trial  court,  the  plain- 
tiff, Uall,  appeared  and  asked  leave  of  the 


court  to  Introduce  further  evidence  for  the 
purpose  of  showing  the  court  "the  extent 
and  area  of  the  lands  included  In  the  so- 
called  Ethel  tract,  which  lies  south  and 
southerly  from  the  line  of  road  referred  to 
In  the  evidence  in  this  case  and  in  the  opin- 
ion of  the  Supreme  Court."  He  also  asked 
the  court  to  find  that  the  water  right  claim- 
ed for  the  Fielding  Ethel  homestead  was  sub- 
sequent to  1879,  and  subsequent  to  the  per- 
fection of  plalntlfTs  water  appropriation. 
The  court  declined  to  hear  any  further  evi- 
dence in  the  case,  and  proceeded  to  make  Its 
findings  of  fact  and  conclusions  of  law  upon 
the  evidence  as  introduced  upon  the  previous 
trial,  and  thereupon  entered  Judgment  ac- 
cordingly. The  plaintiff.  Hall,  prepared,  and 
had  settled,  a  bill  of  exceptions,  and  there- 
after appealed  from  this  latter  Judgment 

Appellant  here  contends  that  the  trial  court 
should  have  taken  further  testimony  in  the 
case,  and  that  he  also  erred  in  awarding  the 
respondent  Blackman  a  water  right  for  the 
Fielding  Ethel  homestead  of  a  date  prior  to 
the  right  of  plaintiff.  Counsel  for  respond- 
ent insist  that  the  only  question  which  the 
court  can  consider  upon  this  appeal  is  wheth- 
er or  not  the  trial  court  has  followed  the 
opinion  as  announced  by  the  Supreme  Court 
upon  the  former  appeal,  and  that  this  court 
is  powerless  and  without  Jurisdiction  to  re- 
examine any  of  the  facts  of  the  case;  or  to 
reconsider  the  law  as  applied  to  the  case. 
There  Is  no  doubt  but  that  the  identical 
questions  presented  upon  this  appeal  for  our 
consideration  were  passed  upon  in  the  for- 
mer appeal.  As  before  stated,  the  same  ques- 
tions are  discussed  in  appellant's  brief  that 
were  discussed  upon  bis  petition  for  a  re- 
hearing on  the  first  appeal.  It  is  true  that 
the  appellant  In  this  case  was  a  respondent 
in  the  first  appeal,  but  that  can  make  no 
difference  as  to  the  application  of  the  prin- 
ciples of  law  involved  in  the  case.  In  pass- 
ing upon  the  petition  for  a  rehearing  In  the 
former  appeal,  this  court  said:  "Thus  it  Is 
made  to  appear  that  Fielding  and  David  B. 
Ethel  entered  under  the  laws  of  the  United 
States  480  acres  of  land  on  Bennett  creek  r.s 
early  as  1874,  and  obtained  patent  for  the 
same  from  the  United  States;  and  it  also 
appears  tliat  they  diverted  as  early  as  1872 
^00  inches  of  the  waters  of  said  Bennett 
creek  for  the  irrigation  of  lands  owned  or 
claimed  by  them.  It  also  appears  from  the 
complaint  of  the  petitioner,.  Adln  M.  Hall, 
that  be  claims  no  water  earlier  than  1879, 
and,  as  Ethel  Bros,  had  received  patents 
from  the  United  States  to  320  acres  of  their 
said  land,  and  had  made  final  proof  at  the 
proper  United  States  land  ofiice  for  another 
160-acre  tract  prior  to  1879,  they  certainly 
were  the  owners  of  said  480  acres  of  land 
prior  to  1879,  and  had  prior  to  that  date 
diverted  and  taken  upon  said  land  water 
sufficient  to  reclaim  the  same." 

From  the  foregoing  it  will  be  seen  that 
there  can  be  no  mistaking  of  the  fact  that 
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tills  court  passed  directly  upon  the  question 
of  priority  as  between  Adln  M.  Hall,  the  ap- 
pellant here,  and  tlie  grantees  and  successors 
of  the  Kthel  Bros,  who  entered  and  made 
fliml  proof  upon  the  two  pre-emption  claims 
and  one  homestead  claim,  comprising  an  ag- 
gregate of  480  acres,  and  held  that  the  water 
right  for  this  480-acre  tract  attached  prior 
to  1879,  and  prior  to  the  appropriation  aiid 
claim  of  Hnll.  This  question  was  directly 
raised  upon  that  appeal,  and  was  squarely 
before  the  court,  and  its  determination  was 
essential  to  a  determination  of  that  appeal. 
Tlie  questions  there  determined  have  be- 
come res  adjudicata,  and  are  no  more  open 
to  re-examluation  or  reconsideration  by  this 
court  than  they  would  be  open  to  re-exam- 
ination and  reconsideration  by  the  trial  court 
The  case  was  not  sent  back  for  a  retrial, 
but  merely  for  a  modification  of  the  Judg- 
ment in  accordance  with  the  conclusions 
reached  by  this  court;  and  the  opinions  filed 
upon  that  appeal  became  the  law  in  this 
case,  and,  whatever  the  opinion  of  the  court 
might  be  at  this  time  as  to  the  correctness 
of  the  conclusions  there  reached,  or  the 
soundness  of  any  legal  principle  there  an- 
nounced, its  Judgment  cannot  now  be  invok- 
ed to  disturb  such  questions  as  have  become 
a.  final  adjudication  in  the  case. 

In  Pheian  t.  San  Francisco,  20  Cal.  40, 
Chief  Justice  Field,  in  passing  upon  the  pow- 
er and  authority  of  the  Supreme  Court  to  re- 
examine a  question  which  had  been  deter- 
mined by  the  same  court  upon  a  prior  appeal, 
said:  "The  decision  on  that  point,  which  in 
fact  disposed  of  the  entire  question  of  ratifi- 
cation on  its  own  merits,  is  the  law  of  the 
case,  by  which  we  are  bound,  whatever  our 
views  might  be  upon  an  original  considera- 
tion of  the  matter.  A  previous  ruling  by  the 
appellate  court  upon  a  point  distinctly  made 
may  be  only  authority  in  other  cases,  to  be 
followed  and  allirnied,  or  to  be  modified  or 
overruled,  according^ to  its  intrinsic  merits; 
but  in  the  case  in  which  it  is  made  it  Is  more 
than  authority— it  is  a  final  adjudication, 
from  the  consequences  of  which  the  coivt 
cannot  depart,  nor  the  parties  relieve  them- 
selves." This  case  was  cited  with  approval 
in  Heinleu  v.  Martin,  59  Cal.  181,  where  the 
syllabus  to  the  case  says:  "The  Judgment  of 
this  court  upon  an  appeal,  whether  right  or 
wrong,  becomes  the  law  of  the  case  for  all 
subsequent  proceedings  in  it,  and  is  a  final 
adjudication,  from  the  consequences  of  which 
the  court  cannot  depart"  In  the  last-men- 
tioned case.  In  commenting  upon  the  fact  that 
no  new  trial  had  been  ordered  upon  the  first 
appeal,  the  court  makes  use  of  the  following 
language:  "But  no  new  trial  was  ordered, 
and  none  was  necessary,  for  the  Supreme 
Coiurt  bad  determined  the  rights  of  the  par- 
ties, and  that  determination  was  a  final  ad- 
judication of  the  case  itself,  which  only  re- 
quired to  be  embodied  in  form  by  the  entry 
of  a  proper  Judgment  in  the  lower  court,  to 
make  it  enforceable.  The  entry  of  such  a 
'6  P.-39 


judgment  was  the  only  duty  devolved  upon 
the  court  under  the  mandate  of  the  Supreme 
Court  Keller  v.  Lewis,  56  Cal.  466.  If,  up- 
on the  going  down  of  the  remittitur  from  the 
Supreme  Court,  the  lower  court  had  retried 
the  case,  and  upon  such  new  trial  had  ren- 
dered a  judgment,  it  would  have  been  void. 
Argenti  v.  San  Francisco,  30  Cal.  460."  In 
2  Kucy.  P.  &  P.  p.  371,  the  author  says:  "The 
doctrine  of  res  adjudicata,  and  the  principles 
upon  which  it  rests,  apply,  therefore,  to  ap- 
pellate Judgments.  The  principles  and  ques- 
tions adjudicated  on  an  ax^eal  are  binding, 
and  will  not  be  reviewed,  as  between  the 
parties  and  their  privies,  on  a  subsequent  ap- 
peal in  the  same  cause.  The  law  so  declared 
controls  all  further  proceedings  in  the  cause 
until  the  termination."  The  authorities  to 
this  effect  are  too  numerous  to  require  fur- 
ther citation.  There  must  necessarily  be  an 
end  to  litigation  in  any  given  case,  but  that 
object  can  never  be  obtained  if  an  appellate 
court  can  re-examine  upon  subsequent  ap- 
peals the  same  questions  which  it  lias  pre- 
viously examined,  and  the  fact  that  it  may 
have  made  a  mistake  or  committed  an  error 
will  not  warrant  a  re-examination,  and  re- 
consideration upon  another  appeal  in  the 
same  case.  The  court  is  at  Ub«ly,  in  a  sep- 
arate and  independent  case,  to  depart  from 
any  rule  or  principle  which  it  may  have  an- 
nounced that  it  afterward  determines  un- 
sound or  unwise  to  follow,  but  the  conclusion 
reached  becomes  final  and  the  law  of  the 
case  in  which  it  is  announced. 

Applying  this  principle  to  the  present  ap- 
peal, we  find  no  authority  for  a  re-examlna- 
tlon  of  the  questions  argued  by  appellant 
All  the  questions  here  presented  were  ably 
and  comprehensively  presented  to  the  court 
upon  the  original  appeal,  and  were  there  de- 
termined adversely  to  the  appellant  who  was 
there  a  respondent.  The  judgment  entered 
by  the  trial  court  was  in  harmonv  with  the 
former  opinion  of  this  com-t 

For  the  reasons  herein  announced,  the 
Judgment  appealed  from  is  afilrmed,  with 
costs  to  respondent 

SULLIVAN,  C.  J.,  concurs.  STOCKSLA- 
GER,  J.,  having  tried  the  case  in  the  district 
court  and  the  original  appeal  being  from  a 
Judgment  rendered  by  him,  expresses  no 
opinion. 


(9  Idaho,  S61) 
CANYON  COUNTY  v.  TOOLB. 

(Supreme  Court  of  Idaho.    Feb.  4,  1904.) 

HIGHWAYS— PROCEEDINGS  TO  CONDEMN  LAND 
FOR— PETITION— NONCONSENTING  LANDOWN- 
ERS —  APPEARANCE  —  COUNTY  COMMISSION- 
ERS—APPEAL FROM  ORDER  OF  BOARD— PRO- 
CEEDINGS IN  COURT. 

1.  Under  the  provisious  of  sections  920  and 
921,  Rev.  St.  1887,  a  petition  for  establishing  a 
public  road  must  contain  snbstautially  all  of 
the  facts  required  to  be  stated  therein  by  the 
provisions  of  said  section  in  order  to  give  the 
board  of  county  commissioners  jurisdiction. 
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2.  If  the  noncongenting  landowners  appear  at 
the  hearing  of  sach  petition  and  introduce  evi- 
dence against  the  granting  of  the  same,  and  the 
decision  of  the  board  is  against  them,  and  they 
fail  to  appeal  from  the  order  of  the  board,  they 
cannot  collaterally  attack  such  decision  in  a 
suit  brought  under  the  provisions  of  section  930, 
Rev.  St.  1887,  on  the  ground  that  the  petition 
failed  to  state  all  of  the  facts  required  by  sec- 
tions 920  and  921. 

3.  When  the  nonconsenting  landowner  fails  to 
appear  at  the  hearing  of  the  petition,  the  board 
has  no  jurisdiction  to  hear  the  same  unless  it 
contains  substantially  the  statement  of  facts 
required  by  said  sections  920  and  921. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Geo.  H.  Stewart,  Judge. 

Action  by  Canyon  county  agnmst  J.  J. 
Toole  to  condemn  a  right  of  way  for  a  public 
road.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

W.  A.  Stone,  Co.  Atty.,  and  Griffith  &  Grif- 
fith, for  appellant.  Frank  J.  Smith  and  Rice 
&  Thompson,  for  respondent. 

SULLIVAN.  C.  J.  This  action  was  com- 
menced, by  order  of  the  board  of  county 
commissioners  of  Canyon  county,  to  condemn 
the  right  of  way  for  a  public  road  over  the 
lands  of  respondent  situated  in  Road  Dis- 
trict No.  1  of  said  county.  This  action  was 
before  this  court  on  a  former  appeal,  the  de- 
cision of  which  is  reported  in  60  Pac.  320.  In 
the  complaint  are  alleged  the  facts  of  filing 
a  petition  for  the  location  of  said  public  road 
under  the  provisions  of  sections  920  and  921 
of  the  Revised  Statutes  of  1887,  and  of  the 
action  of  the  board  of  county  commission- 
ers on  soid  petition.  Said  petition  Is  as  fol- 
lows: "To  the  Honorable  Board  of  County 
Commissioners— Gentlemen:  We,  your  peti- 
tioners, citizens  and  taxpayers  of  Canyon 
county,  respectfully  ask  that  a  county  road 
be  opened  running  through  lands  described 
as  follows."  Then  follows  a  description  of 
the  lands,  which  It  is  not  necessary  to  insert 
here,  and  at  tJie  end  of  said  description  the 
following  clause  or  .sentence  Is  found,  to  wit, 
"as  more  particularly  shown  on  map  attach- 
ed hereto,"  and  "we  would  also  represent 
that  this  proposed  road  will  open  up  for  set- 
tlement hundreds  of  acres  of  land,  and  a 
schoolhouse  has  already  been  built  thereon, 
and  your  petitioners  will  ever  pray."  Then 
follow  the  names  of  30  petitioners.  On  the 
plat  attached  to  said  petition  the  lands  over 
which  said  road  is  proposed  to  be  extended 
are  platted  In  40-acre  tracts,  and  the  names 
of  certain  persons  are  written  on  all  of  the 
40-acre  tracts  over  which  said  road  extends. 

It  appears  from  the  allegations  of  the  com- 
plaint that  after  filing  said  petition,  and  on 
the  10th  day  of  April,  1899,  at  a  regular  meet- 
ing of  said  board,  the  said  petition  was  con- 
sidered by  said  board,  and  found  by  it  to  be 
In  proper  form  and  substance,  and  on  motion 
an  order  was  made  appointing  three  per- 
sons to  view  and  survey  the  said  proposed 
road  and  submit  their  report  to  said  board. 


That  thereafter,  and  on  April  7, 1900,  the  said 
viewers  filed  their  report,  wWch  showed  that 
the  viewers  had  obtained  the  written  consent 
to  give  the  right  of  way  for  said  road  from 
all  of  the  landowners  over  wliich  it  passed, 
except  four,  the  respondent  being  one  of 
them.  Said  viewers  had  estimated  the  daoi- 
age  to  the  nonconsenting  landowners,  and  es- 
timated the  total  cost  of  constructing  the 
said  road  at  $485,  and  recommended  the  said 
road  to  be  laid  out  over  the  route  shown  by 
said  plat.  Thereafter,  on  the  19th  day  of 
July,  1900,  at  a  regular  meeting  of  said  board, 
the  report  of  said  Viewers  came  on  for  hear- 
ing, and  it  was  ordered  that  the  bearing 
of  said  report  be  set  for  the  11th  day  of  Sep- 
tember, 1900,  and  directed  legal  notice  to  be 
{riven  to  said  nonconsenting  landowners  and 
all  persons  interested.  Thereafter,  on  said 
11th  day  of  September,  the  hearing  of  said 
matter  was  continued  to  the  9th  day  of  Octo- 
ber, 1900,  and  on  that  day  the  hearing  was 
had,  and  the  nonconsenting  landowners  ai>- 
peared  personally  and  Introduced  certain  evi- 
dence In  their  behalf.  And  it  is  alleged  that, 
after  due  and  deliberate  consideration  of  all 
of  the  evidence  and  facts  presented  to  said 
board,  it  was  found  that  said  road  was  a  ne- 
cessity and  a  great  public  benefit,  and  it  was 
ordered  that  said  report  and  said  petition  be 
approved  and  granted.  It  appears  that  the 
matter  was  again  reheard  by  said  board  on 
February  25,  1901,  and,  after  rehearhig  the 
evidence  of  the  nonconsenting  landowners, 
the  board  approved  said  report  and  reaflirm- 
ed  their  former  decision,  and  ordered  the 
amount  of  damages  estimated  by  said  view- 
ers be  retendered  to  the  nonconsenting  land- 
owners, and  directed  that  the  said  tender  be 
kept  good,  and  that,  in  case  said  nonconsent- 
ing landowners  i^efused  to  accept  said  sums 
so  awarded  them,  the  county  attorney  was 
ordered  to  institute  proceedings  by  law  to 
procure  the  said  road.  It  Is  further  shown 
that  all  of  said  nonconsenting  landowners 
accepted  the  sum  so  tendered,  except  J.  J. 
Toole  and  J.  L.  Johnson,  the  grantee  of  Stew- 
art, one  of  the  nonconsenting  landowners. 
J.  L.  Johnson,  one  of  the  defendants,  filed  a 
disclaimer,  and  the  respondent,  J.  J.  Toole, 
answered,  denying  generally  each  allega- 
tion of  the  complaint,  except  that  Canyon 
county  was  a  municipal  corporation,  and 
averred  that  the  opening  and  constructing  of 
said  highway  across  his  land  would  damage 
him  in  the  sum  of  $350,  and  prayed  for  Judg- 
ment against  the  plaintiff  for  said  sum,  with 
costs  of  suit.  The  issues  as  thus  made  were 
tried  before  the  court  with  a  Jury.  During 
the  trial  the  appellant  county  offered  in  evi- 
dence the  said  petition  and  other  documen- 
tary and  oral  testimony  in  support  of  the  al- 
legations of  the  complaint,  all  of  which  was 
excluded  on  the  objection  of  counsel  for  the 
respondent.  Counsel  objected  to  the  intro- 
duction of  the  petition  for  the  reason  that  it 
failed  to  state  who  the  owners  of  the  land 
were  over  which  said  road  should  pass,  and 
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whether  the  owners  consented  thereto,  and 
the  probable  cost  of  the  right  of  way;  and, 
further,  that  It  did  not  comply  with  nor  show 
or  state  the  facts  required  by  the  statute, 
which  objections  were  sustained  by  the  court. 

Said  section  921  sets  forth  what  a  petition 
of  the  kind  nnder  consideration  must  con- 
tain, and  is  as  follows:  "The  petition  must 
set  forth  and  describe  particularly  the  road 
to  be  abandoned,  discontinued,  altered,  or 
constructed,  and  the  general  route  thereof, 
over  what  lands,  and  who  the  owners  thereof 
are,  whether  the  owners  consent  thereto,  and 
if  not,  the  probable  cost  of  the  right  of  way, 
and  the  necessity  for  and  the  advantages  of 
the  proposed  change."  It  Is  contended  by 
counsel  for  respondent  that  each  of  the  re- 
quirements of  said  section  is  a  separate  and 
distinct  statement  of  facts,  and  that  the  peti- 
tion must  contain  each  and  every  of  said 
statements.  It  is  contended  that  the  petition 
must  contain:  First,  a  particular  description 
of  the  road  to  be  constructed;  second,  the 
general  route  thereof;  third,  over  what  land 
it  Is  to  pass;  fourth,  the  names  of  the  own- 
ers of  the  land;  fifth,  whether  the  owners 
consent  to  the  laying  out  of  such  road;  sixth, 
if  they  do  not  so  consent,  the  probable  cost 
of  the  right  of  way;  seventh,  the  necessity 
for  and  the  advantages  of  such  road.  It  is 
contended  that  the  fonrtti,  fifth,  and  sixth 
statements  of  facts  as  above  indicated  are 
totally  lacking  In  said  petition,  and  for  that 
reason  the  board  of  county  commissioners 
had  DO  jurisdiction  to  act  In  said  matter;  and, 
further,  that  a  petition  containing  substan- 
tially the  statement  of  facts  required  by  the 
statute  is  necessary  to  give  the  board  Juris- 
diction of  the  subject-matter,  and  without 
It  tlie  board  has  no  power  to  act  In  the  mat- 
ter, and  cite,  in  support  of  this  contention, 
Gorman  v.  County  Commissioners,  1  Idaho, 
563.  That  case  arose  out  of  the  action  of 
the  board  of  county  commissioners  in  remov- 
ing from  office  the  assessor  and  tax  collect- 
or of  Boise  county,  and  the  court  held,  in  re- 
viewing its  action,  that  such  board  Is  a  tri- 
bunal created  by  statute,  with  limited  juris- 
diction and  only  quasi  judicial  powers,  and 
cannot  act  except  In  strict  accordance  with 
the  statute.  Gorman  appealed  from  the  or- 
der of  the  board,  thus  directly  attacking  such 
order. 

In  re  Orove  Street,  61  Cal.  438,  Is  also  one 
of  many  other  cases  cited  in  support  of  re- 
spondent's contention.  That  is  a  very  In- 
structive case,  and  was  commenced  as  a  pro- 
ceeding nnder  the  statutes  of  California  for 
the  condemnation  of  land  for  an  extension  of 
a  street  in  the  city  of  Oakland.  A  number  of 
questions  were  raised  In  that  case,  and  the 
controlling  one  was  whether  the  petition  pre- 
sented by  the  city  council  to  the  county  court 
was  fatally  defective  In  that  it  did  not  state 
all  the  facts  required  by  statute  to  be  stated 
therein.  In  that  case,  under  the  laws  of 
California,  the  city  council  filed  In  the  county 
eoort  a  oetition  praying  the  appointment  of 


commissioners  to  assess  the  compensation  to 
be  paid  to  the  several  landowners  of  the  land 
sought  to  be  condemned,  and  to  make  the 
assessment  against  the  land  to  be  benefited 
by  the  Improvement  The  court  appointed 
the  commissioners,  and  they  subsequently 
made  their  report  to  the  court  When  the 
report  came  on  for  hearing  a  number  of  the 
landowners  appeared  and  filed  their  objec- 
tions in  writing,  and  moved  to  quash  all  0f 
the  proceedings  upon  the  ground,  among  oth- 
ers, that  the  petition  was  defective  In  that  it 
did  not  contain  all  of  the  facts  required  by 
the  statute  to  be  stated  therein.  The  county 
court  overruled  said  objections,  and  entered 
judgment  against  the  defendant  landowners, 
from  which  an  appeal  was  taken.  Thus  the 
landowners  attacked  said  proceeding  and  pe- 
tition directly,  and  not  collaterally,  as  In  ths 
case  at  bar,  and  on  that  state  of  facts  the 
court  there  held  as  follows:  "It  was  for  the 
Legislature  to  prescribe,  and  the  Legislature 
has  prescribed,  what  the  petition  shall  con- 
tain. Until  a  petition  has  been  presented 
containing  substantially  all  that  the  law  de- 
clares shall  be  inserted  in  a  petition  to  Initi- 
ate the  proceedings,  the  council  has  no  power 
or  jurisdiction  to  act  with  reference  to  the 
opening  of  a  street" 

In  the  case  at  bar.  If  the  respondent  had 
failed  to  appear,  or,  when  he  appeared  be- 
fore the  board  to  contest  the  granting  of  the 
petition,  had  objected  to  the  sufficiency  of 
the  petition,  and  on  the  decision  being  against 
him  had  appealed  from  the  order,  the  deci- 
sion in  Re  Orove  Street  supra,  would  ttave 
been  in  point.  But  having  appeared  and 
contested  the  laying  out  of  the  proposed  pub- 
lic highway,  and  not  having  appealed  from 
the  decision  of  the  board  against  him,  he 
cannot  collaterally  attack  such  proceedings 
In  a  suit  brought  under  the  provisions  of  sec- 
tion 930. 

Counsel  for  respondent  cite  many  authori- 
ties in  support  of  their  contention  that  the 
petition  for  a  public  road  must  contain  sub- 
stantially the  statement  of  facts  required  by 
the  statute.  That  is  the  well-established 
rule,  especially  when  the  nonconsenting  land- 
owners fall  to  appear  at  the  hearing  of  the 
petition,  and  also  when  they  do  appear  and 
object  to  the  sufficiency  of  the  petition  on  the 
ground  that  It  does  not  contain  a  statement 
of  the  facts  required  by  the  statute,  and  in , 
the  latter  case.  If  the  decision  Is  against  them, 
they  appeal  therefrom,  then  the  question  of 
the  sufficiency  of  the  petition  Is  directly  rais- 
ed. By  appealing  they  attack  the  decision 
of  the  board  directly,  and  not  collaterally,  as 
was  done  In  this  case;  and.  In  case  they  fall 
to  appear  at  the  hearing  of  the  petition,  the 
board  obtains  no  jurisdiction  In  the  matter, 
unless  the  petition  contains  a  substantial 
stateijient  of  the  facts  required  to  be  stated 
therein  by  the  statute. 

It  must  be  borne  in  mind  that  this  Is  a 
condemnation  proceeding  under  special  pro- 
vision of  our  statute,  and  In  such  cases  ths 
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general  nile  la  tlie  petition  must  contain  sub- 
stantially all  tlie  statements  of  facts  required 
by  the  statate,  and.  If  It  does  not,  the  board 
has  no  jurisdiction  unless  the  nonconseutlng 
landowners  appear  and  proceed  as  though  the 
petition  was  not  defective.  It  appears  from 
the  record  before  us  that  the  respondent  per- 
sonally appeared  before  the  board  at  the  time 
said  petition  was  beard  and  considered,  and 
was  sworn  and  testified  In  said  matter  against 
tli»  granting  of  said  petition,  and  introduced 
all  the  evidence  that  be  desired  to  introduce 
In  said  matter.  It  is  not  shown  that  be  ob- 
jected to  the  form  of  said  petition,  or  that  it 
did  not  contain  alt  of  the  facts  required  to 
be  stated  by  the  provisions  of  the  said  sec- 
tion of  the  statute.  It  appears  that  the 
board  decided  that  there  was  a  necessity  for 
such  road,  and  awarded  the  appellant  dam- 
ages In  the  sum  of  $75,  from  which  order  and 
decision  of  the  board  no  appeal  was  taken 
by  this  respondent  It  also  appears  that  in 
bis  answer  be  does  not  specifically  deny  the 
allegations  of  said  complaint  In  regard  to 
said  proceedings  of  the  board  of  county  com- 
missioners, although  he  denies  them  gener- 
ally; and  it  Is  also  averred  In  said  answer 
.  that  the  laying  out  of  said  road  across  his 
land  would  damage,  him  in  the  sum  of  $350, 
and  be  prayed  for  Judgment  for  that  amount. 
The  question  arises,  then,  whether  the  ac- 
tion of  said  board  of  county  commissioners 
did  not  finally  determine  the  rights  of  the 
respondent  except  as  to  the  damages  he 
would  sustain,  he  having  appeared  in  said 
proceedings  and  failed  to  appeal  from  the 
decision  and  the  order  of  said  board. 

There  la  no  question  but  what  a  petition 
for  the  laying  out  of  a  public  road  must  sub- 
stantially contain  the  substantive  facta  re- 
quired to  be  stated  therein  by  the  provisions' 
of  said  section  921  In  order  to  give  the  board 
Jurisdiction  of  the  subject-matter  where  the 
noncousentlng  landowner  failed  to  appear 
and  contest  the  laying  out  of  the  highway; 
bnt  where,  as  In  this  case,  the  noncousentlng 
landowner  appears  and  raises  no  objection 
to  the  form  of  the  petition,  and  proceeds  as 
though  it  were  sufficient,  and  Introduces  hla 
testimony  before  the  board  of  commissioners 
against  the  laying  oat  and  the  establishment 
of  such  highway,  and  prays  for  damages  in 
a  much  greater  amount  than  was  awarded 
him  by  the  viewers,  we  are  of  the  opinion 
'that  be  cannot  in  this  action  raise  the  ques- 
tion of  the  sufficiency  of  such  petition;  that 
be  cannot  attack  said  order  or  decision  of 
the  board  collaterally  In  a  proceeding  like 
tbe  suit  at  bar. 

Section  930  of  the  Revised  Statutes  of  1887 
provides  that.  If  any  award  of  damages  Is 
rejected  by  the  landowner,  the  board  must 
by  order  direct  proceedings  to  procure  the 
right  of  way  to  be  instituted  by  the  district 
attorney  of  the  county  In  which  said  road  la 
located.  The  provisions  of  that  section  pro- 
vide for  a  suit  In  which  and  by  which  the 
award  of  damages  made  by  tbe  county  com- 


missioners may  be  contested  by  the  landown- 
er, and  In  that  suit  the  landowner  cannot  set 
up  aa  a  defense  the  defects  In  the  petition, 
where  he  has  appeared  before  the  board  and 
contested  the  granting  of  the  petition.  If  he 
was  not  satisfied  with  the  action  of  the  board, 
his  remedy  was  by  appeal  from  its  order, 
and  if  he  failed  to  appeal  he  cannot  attack 
the  decision  of  the  board  collaterally  In  a  suit 
brought  under  the  provision  of  section  930, 
Rev.  St  1S87.  The  evident  intent  of  the 
Legislature  was  that  all  matters  pertaining 
to  the  laying  out  of  public  roads,  except  as  to 
the  damages  to  l>e  awarded  to  nonconsenting 
landowners,  must  be  settled  by  the  board  of 
county  commissioners  at  a  hearing  of  the  pe- 
tition for  the  road,  subject,  however,  to  an 
appeal  by  any  landowner  dissatisfied  with 
the  order  of  the  board  therein.  In  the  case 
at  bar  we  think  the  board  would  not  have  ac-» 
quired  Jurisdiction  had  the  respondent  not 
appeared  and  contested  the  allowance  of  said 
petition  when  the  bearing  was  had  thereon 
before  the  board,  and  in  that  case  he  would 
not  have  been  bound  by  the  action  of  the 
l>oard.  But  under  all  of  the  facts  in  this  case 
we  conclude  that  the  respondent  was  bound 
by  the  action  of  said  board,  and  was  estopped 
from  raising  any  question  as  to  the  sufficien- 
cy of  said  petition,  or  the  sufficiency  of  any 
of  the  proceedings  before  said  board  in  this 
suit  or  proceeding,  except  aa  to  the  dam- 
ages awarded  by  the  board. ' 

For  the  reasons  al>ove  stated,  the  Judgment 
must  be  reversed,  and  It  la  so  ordered,  wltii 
coats  tn  favor  of  tbe  appellant,  and  tbe 
cause  Is  remanded  for  further  proceedings 
In  accord  with  the  views  expressed  la  thia 
opinion. 


STOCKSLAGEIR  and  AQ^HIB^  Ji^ 
cur. 


conr 


O  Maiut,  571) 
OARTIER  V.  BUCK  et  aL 
(Supreme  Court  of  Idaho.    Feb.  5,  1901.) 

APPEAL— NSW  TRIAL-OONFUCTINO 
KVIDENCa. 

L  Where  It  is  shown  by  the  record  that  there 
is  a  substantial  conflict  in  the  evidence  on  tbe 
material  issues  InvolTed,  a  new  trial  will  not  be 
granted ;  neither  will  the  lodgment  l>e  modified 
under  tbe  facta  established  In  tbe  case. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Fremont  Coun- 
ty; J.  0.  Rich  and  J.  M.  Stevens,  Judges. 

Action  by  Levi  Cartler  against  W.  W.  Buck 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

Hawley  &  Puckett  for  appellanta.  F.  S. 
Dietrich,  for  respondent 

STOOKSLAOEiR,  J.  This  la  an  action 
brought  in  the  district  court  of  Fremont 
county,  and  was  originally  commenced  by  the 
plaintift  against  a  few  of  the  defendants  for 
the  pui-pose  of  restraining  them  from  using 
the  waters  of  Oamaa  creek,  and  by  sucli  use 
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lessening  the  plaintilTs  water  supply.  After 
tbe  suit  bad  been  commenced,  an  order  of 
the  court  was  made,  bringing  In  all  other 
parties  who  were  users  of  the  waters  of  said 
stream  as  defendants.  By  agreement  made 
In  open  court  defendants  were  permitted  to 
deny  tbe  allegations  of  the  complaint  by 
general  denial.  The  several  defendants.  In 
addition  to  their  answers,  filed  cross-com- 
plaints setting  up  their  several  rights  to  tbe 
use  of  the  waters  of  said  stream  and  the 
dates  of  their  appropriations.  The  cause  was 
tried  before  the  court  without  a  Jury,  and 
the  court,  by  its  findings  of  fact,  found  the 
relative  rights  of  the  parties  in  and  to  the 
use  of  the  waters,  following  it  up  with  a 
decree  founded  upon  such  facts.  A  large 
number  of  defendants,  represented  by  Haw- 
ley  &  Puckett  as  their  attorneys,  gave  notice  I 
of  their  Intention  to  move  for  a  new  trial, 
and  thereupon  prepared  a  statement  on  mo- 
tion for  a  new  trial,  which  was  settled  and 
allowed.  An  order  denying  a  new  trial  wan 
made.  From  the  order  denying  the  new  trial 
and  from  the  Judgment  said  defendants  ap- 
pealed. 

This  statement  Is  taken  from  the  brief  of 
appellants,  and  is  adopted  by  the  court,  as 
It  Is  conceded  by  respondent  to  be,  in  the 
main,  correct.  Respondent  supplements  the 
statement  by  the  further  statement  that  in 
the  years  1883,  1884,  and  1885,  about  the 
time  the  railroad  was  built  through  Idaho 
from  Utah  to  Montana,  a  number  of  settlers 
entered  lands  three  or  four  miles  west  of 
Gbmas  railroad  station  along  Oamas  creek, 
near  its  lower  end.  After  all  of  the  waters 
of  Camas  dreek  were  appropriated  at  the 
lower  end  of  the  stream,  settlers  upon  the 
tributaries  gradually  began  to  use  the  water 
regardless  of  the  rights  of  the  lower  claim- 
ants, though  prior  approprlators.  Settlement 
at  the  upper  end  of  the  stream  progressed 
slowly  until  about  the  year  1887  or  1898, 
when  both  settlement  and  Increase  In  the 
area  of  Irrigation  seem  to  have  been  given 
a  considerable  Impetus^  and  the  plaintiff,  be- 
ing unable  to  get  water  even  up  as  late  as 
tbe  1st  of  July  each  year,  brought  this  suit 
to  have  his  rights  determined,  and  to  have 
the  upper  and  late  aK>ropriators  enjoined 
from  interfering'  with  his  rights.  After  de- 
cree was  entered,  plaintiff  sold  and  trans- 
ferred all  of  his  holdings  to  the  Wood  Live 
Stock  Company,  and  he  now  asks  that  it  be 
now  recognized  as  the  respondent  in  the 
place  and  stead  of  the  plaintiff  in  the  lower 
court 

Counsel  for  appellant '  Say  in  their  brief 
that  the  statement  on  motion  for  a  new  trial 
shows  that  there  is  no  dispute  as  to  the 
amount  of  water  decreed  to  the  various  par- 
ties to  the  suit  by  the  decree  of  the  court, 
nor  is  there  any  dispute  as  to  the  time  from 
which  the  several  rights  of  the  parties  should 
date.  It  Is  argued,  however,  that  the  use  of 
the  water  by  the  subseqncnt  approprlators— 
among  them  the  appellants— has  been  bene- 


ficial to  respondent  and  its  predecessors,  cre- 
ating what  might  be  termed  an  underground 
reservoir,  thereby  retaining  the  water  that 
seaps  into  the  ground  or  reservoir  from  the 
early  spring  irrigation  of  the  lands  near  the 
head  of  the  stream.  Gradually  this  water 
finds  its  way  back  into  the  chaitnel,  and  pass- 
es on  down,  thereby  prolonging  the  life  of 
the  stream.  If  the  theory  is  true,  the  users 
at  the  lower  end  of  the  stream  are  certainly 
benefited.  I  have  very  frequently  heard  this 
theory  advanced  In  the  district  court,  and 
have  heard  much  evidence  on  the  subject. 
This,  however,  is  the  first  time  the  question 
has  reached  this  court.  One  thing  seems  to 
be  noticeable  in  all  cases  where  this  ques- 
tion arises;  that  Is,  that  this  peculiar  system 
of  reservoirs  or  spongy  condition  of  the  soil 
is  always  discovered  by  the  parties  at  tbe 
upper  end  of  the  stream,  and  as  vigorously 
disputed  and  denied  by  the  lower  approprl- 
ators. If  this  contention  of  appellants  is 
true,  it  is  certainly  a  good  and  sufficient  de- 
fense to  this  action.  Before  the  plaintiff  in 
the  lower  court  could  obtain  Injunction  re- 
lief, it  was  incumbent  on  him  to  show  that 
the  use  of  the  waters  of  Camas  creek,  or 
some  of  Its  tributaries,  by  the  defendants, 
prevented  the  water  from  flowing  down  to 
him  in  the  natural  channel,  and  also  that, 
had  they  not  disturbed  It,  It  would  have 
found  its  way  to  his  premises.  This  being 
the  question  upon  which  the  rights  of  the 
parties  to  this  action  must  be  determined.  It 
«vill  be  necessary  to  examine  the  evidence  at 
some  length.  The  fourth  finding  of  the  court 
Is:  "That  of  the  several  amounts  of  water 
HO  appropriated  the  plaintiff  and  his  prede- 
cessors In  Interest,  during  tbe  several  years 
In  which  said  several  amounts  of  water 
were  first  appropriated  and  diverted  as  afore- 
said, and  continuously  ever  since  said  sev- 
eral dates  of  appropriation,  except  when  pre- 
vented from  so  doing  by  the  unlawful  inter- 
ference of  the  defendants  and  other  persons, 
have  continued  to  divert  and  use  during  the 
whole  of  the  irrigating  season  each  year  for 
domestic  and  stock  purposes,  and  for  the 
purpose  of  irrigating  certain  of  said  tracts 
of  land  and  raising  agricultural  crops  there- 
on, the  following  amounts  during  and  from 
the  dates  set  opposite  thereto,  to  wit:  75 
inches,  dated  April  1,  1883;  75  Inches,  dated 
AprU  1, 1884;  350  inches,  dated  April  1,  1885; 
100  Inches,  dated  AprU  1,  1886;  75  inches, 
dated  April  1,  1895.  That  of  the  several 
amounts  of  water  so  appropriated,  as  set  out 
In  the  foregoing  paragraph  3,  the  plaintiff 
and  his  predecessors  in  interest,  during  the 
years  In  which  said  several  amounts  of  wa- 
ter were  first  appropriated  and  diverted  as 
aforesaid,  and  continuously  ever  since  said 
several  dates  of  appropriation,  except  when 
prevented  from  so  doing  by  the.  unlawful  in- 
terference of  the  defendants  and  other  per- 
sons, have  continued  to  divert  and  use  dur- 
ing each  and  every  irrigating  season  up  to 
July  1st  of  each  year,  for  the  purpose  maiu- 
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ly  of  Irrigating  wild  hay  upon  certain  of  said 
lauds,  which  the  court  finds  to  be  a  paying 
crop  when  irrigated,  and  needs  irrigation  up 
to,  but  not  after,  July  1st,  the  following 
amounts  during  and  from  the  dates  set  op- 
posite thereto,  to  wit:  83  Inches,  dated  April 
1,  1883;  85  iflches,  dated  April  1,  1884;  475 
Inches,  dated  April  1,  1885;  60  Inches,  dated 
April  1,  1887;  200  Inches,  dated  April  1,  1895. 
That  the  rest  of  said  water  so  appropriated, 
to  wit,  300  inches  April  1,  1883,  and  150 
inches  April  1,  1887,  was  never  appropriated 
or  used  except  during  the  spring  high-water 
season,  and  the  same  has  during  the  high- 
water  season  every  year  been  used  by  plain- 
tiff and  his  predecessors  to  interest  In  pro- 
ducing hay  and  pasture  for  stoclc."  The 
statement  on  motion  for  new  trial  says  that: 
'•Plaintiff  and  his  predecessors  appropriated 
of  the  waters  of  Camas  creeic,  75  inches 
from  April  1,  1883,  75  Inches  from  April  1, 
1884,  350  Inches  from  April  1,  1880,  500  Inch- 
es from  April  1,  1895,  400  Inches  from  April 
1,  1886;  and  that  said  amounts  of  water  are 
necessary  for  the  successful  cultivation  of 
said  lands  over  and  above  the  water  appro- 
priated for  use  upon  said  hay  lands." 

We  have  read  the  evidence  of  the  witness 
Koss,  who  was  state  engineer,  and  whose 
business  was  devoted  to  the  Important  sub- 
ject of  irrigation  In  this  state.  He  testifies 
to  the  theory  advanced  by  appellants  that  the 
use  of  water  at  the  head  of  a  basin  or  stream 
In  the  early  spring  seems  to  hold  the  water 
in  checlt,  and  thereby  prolongs  the  life  of 
the  stream,  thus  benetiting  the  settlers  be- 
low, rather  than  otherwise;  that  he  made 
some  examination  of  the  lands  In  the  vicinity 
of  Kilgore,  and  which  Is  the  property  of  the 
appellants,  and  expresses  the  opinion  that  the 
soil  is  of  a  spongy  nature,  and  the  result  of 
early  irrigation  in  that  vicinity  should  pro- 
long the  flow  of  water  in  the  creek  below, 
and  thus  furnish  water  later  in  the  season 
to  the  settlers  below.  Much  evidence  was 
introduced  by  appellant  and  respondent  as  to 
the  condition  of  this  stream  in  the  vicinity 
of  the  repsondent's  lands,  dating  from  the 
early  60'8  down  to  the  time  of  the  trial.  It 
is  shown  that  the  settlement  in  and  aboyt 
Kilgore  is  of  but  recent  date.  The  evidence 
of  the  condition  of  the  stream  from  July  1st 
until  in  September,  when  the  water  begins 
to  increase,  is  very  conflicting,  some  witness- 
es testifying  that  when  they  first  knew  the 
stream  at  the  old  stage  crossing  near  re- 
spondent's lands  there  was  water  there  at 
all  seasons  of  the  year;  others  testifying 
that  at  about  the  same  dates  they  had  to  go 
miles  above  the  crossing  to  get  water  for 
their  horses.  It  Is  shown  that  trees  were 
planted  at  the  old  town  of  Camas,  or  in  that 
vicinity,  and  that  tliey  grew  and  prospered. 
until  after  the  settlements  above  referred  to, 
when,  for  the  want  of  water,  they  died.  A 
careful  reading  of  the  evidence  leads  us  to 
the  conclusion  that  a  jury  might  have  had 
some  difficulty  in  arriving  at  the  true  state 


of  facts  as  to  this  question.  Under  the 
well-settled  and  oft-repeated  rule  that  this 
court  will  not  disturb  the  findings  of  the 
trial  court  where  there  is  a  substantial  con- 
flict in  the  evidence,  we  should  have  no  dif- 
ficulty in  arriving  at  a  conclusion  in  this 
case.  The  judgment  of  the  lower  court  upon 
the  order  overruling  the  motion  for  a  new 
trial  la  afiirmed,  with  costs  to  respondent 

It  appears  from  the  record  that  the  appeal 
from  the  Judgment  was  not  taken  within  one 
year,  as  provided  by  the  statute  (section  4807, 
Rev.  St.  1887).  It  is  therefore  ordered  that 
that  appeal  be  dismissed,  with  costs  in  favor 
of  respondent 

SULLIVAN,  C.  J.,  and  AILSHIE,  J.,  con- 
cur. 


(9  Idaho,  703) 

BEAR  LAKE  COUNTY  v.  BUDGE,  Judge. 

(Supreme  Court  of  Idaho.     Feb.  24,  19<H.) 

APPLICATION  FOR  WRIT  OF  PROHIBITION— AC- 
TIONS TO  SETTLE  WATER  RIGHTS— SERVICE 
OF  SUM.MONS— CONSTRL'CTIVE  SERVICE  BY 
PUBLICATION-CONSTITUTIONAL  LAW  —  DUK 
PROCESS  OF  LAW— POLICE  POWER. 

1.  The  provisions  for  the  service  of  summons 
in  actions  brouglit  under  the  provisions  of  an 
act  entitled  "An  act  to  regulate  the  appropria- 
tion and  diversion  of  the  public  waters  and  to 
establish  rights  to  the  use  of  such  waters  and 
the  priority  of  such  rights,"  approved  March  11, 
lOOo  (Sess.  Laws  1903,  p.  223),  heid  unconsti- 
tutionnl  and  void. 

2.  The  rpmed.v  by  due  course  of  law  guaran- 
tied by  both  the  federal  and  state  Constitutions 
requii-ea,  before  there  is  a  judicial  determina- 
tion affecting  the  rigiit  to  life,  liberty,  or  prop- 
erty, that  process  to  obtain  jurisdiction  must 
be  issued  and  per.sonaIiy  served  ■w^len  practica- 
ble; constructive  service  can  only  be  made  ef- 
fective wlien  actual  service  is  impracticable. 

3.  Before  constructive  service  of  summon; 
can  be  legally  made,  some  necessity  therefor 
must  appear. 

4.  That  provision  of  section  13,  art.  1,  of  our 
state  Constitution  which  declares  that  no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law  prohibits  the  Legis- 
lature from  dispensing  witli  personal  service  of 
summons  in  actions  to  quiet  title  or  to  settle 
private  adverse  rights  to  property  when  pcrsou- 
nl  service  is  practicable  and  is  usual  nnder  the 
general  laws  of  the  state. 

5.  Under  certain  facts,  constructive  service  of 
summons  must,  of  necessity,  be  suflicient  to  give 
a  court  jurisdiction,  and  the  general  law  ef  the 
state  provides  for  such  service. 

6.  The  rule  here  laid  down  does  n6t  apply  to 
cases  of  taxation. 

7.  The  provisions  of  said  sections  34,  35,  and 
36  '(pages  247-240)  of  said  act  are  repugnant  to 
the  provisions  of  section  26,  art.  5,  of  our  state 
C^onstitution,  which  requires  all  laws  relating 
to  courts  to  be  general  and  of  uniform  applica- 
tion, and  that  the  organiised  judicial  powers, 
proceedings,  and  practices  of  courts  of  the  same 
class  shall  be  uniform. 

8.  The  Legislature  has  no  authority  to  com- 
pel a  county  to  pay  the  cost.s,  disbursements,  and 
attorney's  fees  in  an  action  to  settle  the  right 
to  the  use  of  water  and  the  priority  of  such 
rights  between  private  parties,  wlien  such  coun- 
ty is  not  properly  a  party  to  such  action. 

9.  Under  the  police  power  of  the  state  the 
I^egLslature  cannot  authorize  a  public  officer  to 
bring  a  suit  to  settle  private  rights  to  the  use 
•^f  water  or  the  priority  of  such  riglits. 

(Syllabus  by  the  Court.) 
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Original  application  by  Bear  Lake  county 
for  writ  of  prohibition  to  restrain  Alfred 
Budge,  Judge  of  the  Fifth  Judicial  District 
of  Idaho  in  and  for  Bear  Lake  county,  from 
proceeding  to  try  an  action  brought  under 
the  provisions  of  an  act  concerning  the  regu- 
lation of  waters  appropriated  for  a  beneficial 
purpose,  approved  March  11,  1903.  Writ 
granted. 

John  A.  Bagley,  Atty.  Gen.,  James  E.  Babb, 
E.  M.  Wolfe,  and  Jesse  R.  S.  Budge,  for 
plaintiff.  N.  M.  Ruick  and  Standrod  &  Ter- 
rell, for  defendant 

SULLIVAN,  C.  J.  This  Is  an  application 
for  a  writ  of  prohibition  to  the  judge  of  the 
Fifth  Judicial  District  of  the  state  of  Idaho. 
The  writ  is  sought  to  prohibit  the  judge  of 
said  court  from  further  proceedings  in  an  ac- 
tion pending  in  Bear  Lake  county,  wherein 
one  Edward  J.  Turner,  as  water  commission- 
er for  the  First  District  of  Idaho,  is  plaintiff, 
and  all  claimants  to  the  use  of  water  of  a 
certain  creek  known  as  "Dairy  Canyon 
Creek,"  situated  In  said  county,  were  defend- 
ants, none  of  which  defendants  are  named  In 
said  action.  The  petition  or  affidavit  for  said 
writ  sets  forth,  among  other  facts,  that  the 
said  BIdward  J.  Turner  is  the  duly  appointed, 
qualified,  and  acting  water  commissioner  of 
said  water  division  No.  1  of  the  state  of 
Idaho;  that  under  and  by  virtue  of  an  act 
of  the  Legislature  of  the  state  of  Idaho  (Sess. 
Laws  1903,  p.  223j  entitled  "An  act  to  regu- 
late the  appropriation  and  diversion  of  the 
public  waters  and  to  establish  rights  to  the 
use  of  such  waters  and  the  priority  of  such 
rights,"  approved  March  11,  1003,  the  said 
water  commission,  as  plaintiff,  did  on  or 
about  the  15th  day  of  June,  1903,  commence 
in  the  district  court  of  the  Fifth  Judicial 
District  in  and  for  Bear  Lake  county  said 
action.  It  is  also  alleged  in  said  affidavit 
that  said  suit  was  brought  for  the  purpose 
of  quieting  title  to  the  right  to  the  use  of 
the  waters  of  said  stream  among  the  claim- 
ants thereof;  that  said  Turner,  as  such  water 
conm[iissioner,  in  order  to  bring  and  prosecute 
said  action  and  to  carry  out  and  enforce  the 
provisions  of  the  act  aforesaid,  did,  under 
the  powers  therein  conferred,  employ  as  his 
attorneys  therein  D.  W.  Standrod  and  Thom- 
as P.  Terrell,  Esqs.;  that  said  Turner,  as 
water  commissioner,  caused  to  be  published 
in  the  Paris  Post,  a  weekly  newspaper  pub- 
lished at  Paris,  Bear  Lake  county,  Idaho,  a 
notice  of  the  nature  and  pendency  of  said 
action  in  the  manner  and  form  and  for  the 
time  required  by  said  act,  and,  after  due  re- 
turn of  said  notice  and  proof  of  publication 
thereof  in  said  court,  said  action  was  placed 
upon  the  calendar  of  said  court  for  trial,  and 
the  same  was  set  for  trial  on  the  30th  day 
of  October,  1903.  It  is  further  alleged  that 
under  the  provisions  of  said  act,  and  by  the 
bringing  of  the  action  aforesaid,  heavy  costs 
and  attorney's  fees  are  sought  to  be  charged 


against  said  county  of  Bear  I^ake,  and  that 
the  same  will  be  charged  against  said  county 
and  Judgment  rendered  against  It  for  such 
costs  and  fees  if  said  action  is  permitted  to 
be  tried  by  said  court;  that  such  costs  con- 
sist of  clerk's  fees,  attorney's  fees,  charges 
for  the  publication  of  the  notice  aforesaid, 
and  other  fees  necessarily  Incidental  to  the 
trial  of  said  action.  It  Is  also  alleged  that 
said  act  of  the  Legislature  is  unconstitutional 
and  void,  and  confers  no  power' upon  said 
district  court  to  hear  said  cause,  and  that 
said  court  Is  without  Jurisdiction  to  hear  and 
determine  the  same,  for  the  reason  that  said 
act  seeks  to  have  determined  by  judicial  de- 
cision the  rights 'of  claimants  in  and  to  the 
waters  of  said  creek  without  due  process  of 
law,  and  Imposes  costs  and  expenses  of  the 
litigation  involved  in  said  action  upon  Bear 
Lake  county,  which  county  is  not  a  party  to 
.  said  action,  and  is  no  wise  interested  therein. 
And,  after  stating  other  facts,  the  affiant 
prays  for  the  issuance  of  said  writ  of  pro- 
hibition against  the  defendant.  Upon  the 
presentation  of  said  petition  or  affidavit,  the 
court  issued  the  alternative  writ  of  pro- 
hibition, to  which  writ  the  said  Judge,  by  his 
counsel,  filed  a  general  demurrer,  thus  ad- 
mitting that  the  allegations  of  said  petition 
were  true. 

The  question  submitted  for  decision  In- 
volves the  constitutionality  of  the  act  above 
referred  to,  and  particularly  that  part  of  said 
act  which  authorlises  the  bringing  of  said  ac- 
tion. See  Sess.  Laws  1903,  p.  223.  Said  act 
is  divided  into  42  sections,  and  by  its  varied 
provisions  it  is  sought  to  regulate  the  appro- 
priation and  diversion  of  the  public  waters 
of  the  state,  and  to  establish  rights  to  the 
use  thereof  and  the  priority  of  such  rights. 
The  constitutionality  of  said  entire  act  is 
questioned  on  numerous  grounds  by  counsel 
for  plaintiff.  But  the  court  has  concluded 
that  the  question  presented  by  the  petition, 
and  the  only  one  in  which  the  plaintiff  coun- 
ty Is  Interested,  can  be  disposed  of  by  pass- 
ing upon  the  sections  of  said  act  that  author- 
ize the  bringing  and  maintenance  of  suits  like 
the  one  now  pending  before  the  defendant 
Judge,  and  to  prevent  the  trial  of  which  the 
writ  of  prohibition  is  sought  in  this  proceed- 
ing. Said  sections  are  numbered  34,  35,  and 
30,  inclusive,  and  may  be  stricken  from  said 
act  and  leave  the  remaining  part  of  said  act 
a  complete  and  operative  act;  and  we  shall 
not  in  this  opinion  pass  itpon  the  constitution- 
ality of  any  part  of  said  act  except  the  three 
sections  above  numbered.  We  shall  consider 
three  questions  as  follows:  (1)  The  sufficien- 
cy of  the  service  of  summons  as  provided  by 
said  section  34;  (2)  the  provisions  of  section 
35  requiring  the  costs  and  disbursements  in- 
curred in  the  prosecution  of  said  suit  and 
attorney's  fees  to  be  paid,  in  the  first  in- 
stance, by  the  county;  and  (3)  whether  the 
provisions  of  said  three  sections  come  within 
the  police  powers  of  the  state. 

Then  (1)  as  to  the  provisions  of  said  section 


Digitized  by 


Google 


CIG 


75  PACIFIC  REPORTER. 


(Idaho 


34  authorizing  the  service  of  summons  by 
publication  thereof.  Said  section  Is  as  fol- 
lows: 

"Sec.  34.  In  cases  where  the  waters  of  any 
stream  used  for  Irrigation,  domestic  or  mill- 
ing purposes  have,  by  a  decree  of  a  court  of 
competent  Jurisdiction,  been  adjudicated  and 
allotted,  it  is  hereby  made  the  duty  of  the 
water  commissioner  of  the  district  in  which 
such  stream  is  situated,  within  three  months 
after  the  taliing  effect  of  this  act,  to  forth- 
with institute  an  action  In  the  district  court 
of  the  county  wherein  such  decree  was  en- 
tered and  recorded,  and  If  in  more  than  one 
county,  then  In  the  county  to  be  selected  by 
such  water  commissioner,  against  any  and  all 
persons  claiming  a  right  to  the  use  of  the 
waters  of  said  stream  or  streanls  or  either  of 
them  for  purposes  of  Irrigation,  or  for  domes- 
tic or  other  purposes,  and  which  persons  shall 
not,  for  any  reason,  have  been  included  In,  or 
his  right  shAU  not  have  been  settled  and  ad- 
judicated by  said  decree,  and  against  each 
and  every  party  to  said  decree  who  shall 
claim  or  assert  any  right  In  addition,  or  of  a 
date  subsequent  to  the  date  of  such  decree. 
In  entitling  said  action,  It  shall  be  sufficient 
to  refer  to  the  defendants  as  *all  claimants 

of  a  right  to  the  use  of  the  water  of 

(giving  the  name  of  the  stream  as  given  in 
said  decree)  whose  rights  have  not  yet  been 
adjudicated.'  Service  of  summons  upon  said 
parties  shall  be  by  publication  In  a  news- 
paper of  general  circulation  published  in  the 
county  where  such  decree  is  entered  and 
through  which  said  stream  flows,  and  if  In 
more  than  one  county,  then  In  some  news- 
paper of  general  circulation  published  In  each 
of  said  counties.  In  the  same  manner  and  for 
the  same  length  of  time  as  Is  now  provided 
for  publication  of  summons  out  of  the  dis- 
trict court,  except  that  no  affidavit  to  obtain 
order  for  publication  of  said  summons,  and 
no  order  for  the  publication  of  the  same  shall 
be  required,  and  the  affidavit  of  the  publish- 
er, proprietor,  business  manager  or  editor  of 
such  newspaper  that  such  summons  has  been 
duly  published  in  such  newspaper  at  least 
once  a  week  for  a  period  of  not  less  than 
one  month  shall  be  conclusive  evidence  of 
such  publication  and  of  due  service  of  said 
summons  upon  each  and  every  of  the  defend- 
ants." 

It  Is  contended  that  the  service  of  sum- 
mons as  provided  by  said  act  is  unconstitu- 
tional and  void,  and  does  not  give  the  court 
Jurisdiction  of  the  defendants,  and  would  re- 
sult In  depriving  a  person  of  property  with- 
out due  process  of  law,  in  contravention  of 
the  state  and  federal  Constitutions,  and  that 
said  provision  for  the  service  of  summons  by 
publication  is  not  uniform  with  the  pro- 
visions of  the  statute  of  the  state  for  service 
of  summons  in  other  actions.  The  state  as 
well  as  the  federal  Constitution  prohibits  the 
deprivation  of  private  property  without  due 
process  of  law.  They  contemplate  reason- 
able service  of  summona  upoa  all  defend- 


ants. And  reasonable  service  of  summons  is 
actual  service  upon  all  known  defendants 
who  reside  in  and  can  be  found  in  the  county 
when  the  suit  is  brought;  and  we  think  it 
requires  personal  service  upon  all  known  de- 
fendants residing  within  the  state  If  such 
defendants  can  be  foumd  therein.  The  act  in 
question  does  not  require  the  defendants  to 
be  named  In  the  complaint  and,  in  the  case 
pending  before  the  defendant  Judge,  the  de- 
fendants in  that  suit  are  designated  as  fol- 
lows: "All  claimants  to  the  right  to  the  use 
of  water  of  Dairy  Canyon  creek  whose  rights 
have  not  yet  been  adjudicated."  The  sum- 
mons In  said  action  designates  the  defend- 
ants In  the  same  manner,  and  does  not  con- 
tain the  name  of  any  defendant,  and  pro- 
vides for  constructive  service  thereof  with- 
out any  showing  whatever  for  Its  necessity. 
No  doubt  personal  service  might  be  had  upon 
many  of  the  defendants,  if  not  all  of  than. 
In  the  county  where  such  suit  Is  pending  or 
thrpugh  which  the  decreed  stream  runs.  We 
know  of  no  precedent  for  service  of  summous 
as  provided  in  this  act,  where  the  title  to 
property  Is  directly  Involved  between  prirate 
individuals. 

We  are  not  without  auth<»ity  on  this  ques- 
tion. In  State  v.  Gnllbert,  56  Ohio  St  575. 
47  N.  E.  551,  38  L.  R.  A.  519,  60  Am.  St  Rep. 
756,  It  Is  held  that  "the  remedy  by  due  course 
of  law  guarantied  by  section  16  of  the  Bill 
of  Rights  extends  to  all  the  adversary  rights 
of  persons  in  property,  and  requires  tb&t, 
before  there  is  a  Judicial  determination  af- 
fecting such  right  process  to  obtain  Juris- 
diction of  the  person  claiming  it  shall  be 
Issued  and  served,  except  that  the  Legisla- 
ture may  provide  for  a  substituted  or  con- 
structive service  to  be  made  when  actual 
service  is  impracticable."  The  above  doc- 
trine was  approved  by  the  Supreme  Court  of 
Illinois  in  People  v.  Simon,  52  N.  E.  910,  44 
L.  li.  A.  801,  68  Am.  St  Rep.  175. 

The  former  case  arose  under  an  act  to 
provide  for  the  registration  of  land  titles. 
By  the  provisions  of  that  act  one  known  to 
claim  the  title  in  fee  need  not  l>e  named  lo 
the  application  nor  receive  a  copy  of  the 
notice,  though  his  place  of  re^dence  was 
within  the  county  and  known.  As  to  him 
the  only  requirement  was  that  he  might 
have  a  chance  to  see  a  notice  signed  by  the 
applicant  addressed  "Xo  whom  it  may  con- 
cern." After  stating  the  above  facts,  among 
others,  the  court  then  propounded  the  f<^- 
lowlng  question:  "Is  it  such  notice  as  the 
law  of  the  land  requires  to  be  given  to  per- 
sons claiming  interests  in  property  of  the 
pendency  of  a  Judicial  proceeding,  in  which 
such  interests  are  to  be  the  subject  of  ad- 
judication, and  in  which,  unless  they  ap- 
pear, a  decree  will  l>e  entered  preclucUu.t; 
their  further  assertion?"  The  court  then  pro- 
ceeds to  answer  that  question  as  follows: 
"It  Is  said  that  it  is  because  the  proceeding 
to  register  land  under  the  act  is  in  rem. 
Whether  it  Is  in  rem  or  in  personam  is  de- 
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termlned  by  Its  natme  and  purpoBe.  To  say 
tfaat  the  Legislature  may  prescribe  such  no- 
tice M  18  appropriate  to  proceedings  in  rem, 
and  thus  invest  the  proceeding  with  that 
character,  Is  to  affirm  its  power  to  annul 
the  constitntional.  requirement.  In  this  as- 
pect of  the  case,  and  ccoisidering  the  effect 
of  registration  upon  Interests  adverse  to 
those  of  the  applicant,  the  proceeding  to  reg- 
ister does  not,  In  any  substantial  respect, 
differ  from  a  suit  quia  timet  to  settle  title. 
It  bears  the  least  possible  analogy  to  a  pro- 
ceeding in  rem.  The  res  is  not  taken  into 
the  possession  of  an  officer  of  the  conrt.  No 
charge  or  lien  is  asserted  against  It  It  la 
not  to  be  sold  with  a  view  to  the  distribu- 
tion of  its  proceeds,  and  partakes,  therefore^ 
less  of  the  nature  of  a  proceeding  in  rem  than 
does  the  foreclosure  of  a  mortgage." 

In  Brown  t.  Board,  SO  Miss.  468,  the  court 
held  that  the  proTlslon  of  the  Bill  of  Rights 
"that  no  person  shall  be  deprived  of  Ufe,  lil)- 
erty  or  property  without  due  process  of  law," 
Inhibits  the  Legislature  from  dispensing  with 
personal  service  where  It  is  practicable,  and 
has  been  usual  under  the  general  law. 

In  Tyler  v.  Judges  (Mass.)  56  N.  E.  812,  61 
L.  B.  A.  433  (which  was  a  proceeding  for 
a  writ  of  prohibition  and  involved  the  regis- 
tration laws  of  that  state),  refeiring  to  the 
service  of  notice,  the  court  said:  "It  would 
hardly  be  denied  that  the  statute  takes  great 
precautions  to  discover  outstanding  claims, 
as  we  have  already  shown  in  detail,  or  that 
notice  by  publication  is  sufficient  with  re- 
gard to  claimants  outside  the  state.  With 
regard  to  claimants  living  within  the  state, 
and  remaining  undiscovered,  notice  by  pub- 
lication must  suffice,  of  necessity." 

It  cannot  be  said  that  the  section  under 
consideration  takes  great  precaution  to  dis- 
cov^  the  tmnamed  defendants  residing  In 
the  county  where  the  suit  is  pending.  It 
falls  to  require  the  personal  service  of  sum- 
nuMis  on  known  'defendants  reisldlng  in  such 
conniy,  and  Is  In  conflict  with  those  pro- 
visions of  oar  state  Constltntion,  as  well 
as  the  Ck>nstltution  of  the  United  States, 
which  provide  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  except  by 
due  process  of  law.  Those  provisions  pro- 
hibit the  Legislature  from  dispensing  with 
the  personal  service  of  summons  when  it  is 
practicable.  That  is  required  to  give  courts 
jurisdiction  under  the  general  laws  of  the 
state  In  regard  to  procedure  in  suits  brought 
to  quiet  title  or  to  settle  adverse  rights. 

This  act,  BO  far  as  actions  are  concerned, 
proceeds  upon  the  hypothesis  that  it  is  neces- 
sary for  a  public  officer  to  go  into  Court  and 
ascertain  and  settle  titles  to  water  rights  be- 
tween private  parties,  whether  the  private 
owners  desires  to  have  them  settled  or  not. 
And  said  act  provides  that  the  court  shall  ob- 
tain Jurisdiction  of  the  persons  and  property 
of  such  private  owners  without  naming  them 
in  the  complaint  or  summons,  and  without 


personal  service  thereof,  even  though  tiielr 
names  and  residences  are  known,  and  they  re- 
side in  the  county  where  such  action  is  pend- 
ing, and  when  personal  service  of  summons 
may  be  re;adlly  and  easily  made.  It  thus 
establishes  a  different  rule  for  the  service 
of  summons  than  exists  for  the  service  of 
summons  when  the  suit  Is  brought  by  one 
of  the  private  owners  against  others  claim- 
ing rights  to  the  use  of  water  from  the  same 
stream,  and  for  that  reason  is  a  special  law 
for  special  cases. 

The  court  is  authorized,  by  said  act,  to 
procure  jurisdiction  of  the  person,  anJ  to  set- 
tle by  judgment  and  decree  valuable  prop- 
erty rights,  not  by  due  process  of  law— not  by 
service  of  summons  as  provided  by  the  gen- 
eral law  of  the  state  for  the  service  thereof, 
which  operates  alike  upon  all  citizens  of  the 
state  and  others  desiring  to  have  their  titles 
quieted— but  by  a  special,  limited,  and  con- 
structive service  that  is  not  permitted  by 
the  general  law  of  tbe  state.  Of  course.  If 
defendants  are  in  reality  unknown,  or  If 
known  and  reside  outside  of  or  cannot  be 
found  within  the  state,  publication  of  sum- 
mons must,  of  necessity,  be  sufficient,  as 
provided  by  our  statutes.  But  in  such  cases, 
when  tbe  name  and  post-office  address  of 
the  defendant  is  known,  a  copy  of  the  sum- 
mons and  complaint  must  be  sent  to  him  by 
mall. 

If  the  power  assumed  by  the  Legislature 
in  the  provisions  of  this  act  in  regard  to  tbe 
service  of  summons  be  sustained  by  this 
court,  it  would  lead  to  most  fearful  results, 
as  it  would  enable  them  by  special  and  lim- 
ited law  to  settle  controversies  over  titles  to 
private  property,  and  to  take  the  property  of 
one  person  against  his  consent  and  give  It 
to  another.  Whatever  the  Legislature  may 
have  concluded  the  exigencies  that  required 
the  passage  of  said  sections  of  said  act  to 
settle  the  conflicting  claims  of  private  indi- 
Tiduals  to  the  use  of  certain  water,  it  had  no 
right  under  said  provisions  of  our  Constitu- 
tion to  pass  a  special  and  limited  act,  con- 
fined to  a  particular  class  of  todivlduals  or 
case,  by  which  they  could  be  deprived  of  their 
property  in  tbe  way  provided  by  said  sec- 
tions. Tbe  individual  owners  of  water  rights 
can  only  be  divested  of  them  by  judicial  pro- 
ceedings which  proceed  according  to  the 
course  of  the  general  law  of  this  state  for 
settling  such  rights  and  titles.  We  know 
that  requirements  less  rigid  than  those  above 
indicated  may  be  found  In  cases  of  taxation 
and  eminent  domain,  but  we  know  of  no  prec- 
edent for  such  a  notice  as  is  provided  in  said 
act,  where  the  title  to  property  is  directly  in- 
volved, and  tbe  object  and  purpose  of  the 
suit  is  to  quiet  titles  and  settle  conflicting 
private  claims  to  private  property. 

Said  provisions  for  the  service  of  summons 
clearly  violate  the  provisions  of  section  26, 
art  5,  of  our  state  Constitution,  which  pro- 
vides that  all  laws  relating  to  courts  shall  be 
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general  and  of  anlform  operation  throughout 
the  state,  and  the  organized  judicial  powers, 
proceedings,  and  pracU<;es  of  ail  the  courts 
of  the  same  class  or  grade  shall  be  uniform; 
and  is  in  violation  of  the  provisions  of  para- 
graph 4  of  section  19  of  article  3  of  our  Con- 
stitution, which  prohibits  special  or  local 
legislation  regulating  practice  of  courts  of 
justice.  We  have  a  general  law  providing 
how  a  summons  must  be  served  in  cases  to 
quiet  title  or  determine  adverse  interests  to 
private  property,  and  the  provisions  therefor 
in  the  act  under  consideration  provide  a  dif- 
ferent method  in  cases  brought  by  a  water 
commissioner  for  that  purpose.  Said  provi- 
sions also  violate  the  provisions  of  our  stat- 
ute which  requires  suits  to  be  brought  in  the 
name  of  the  real  party  in  interest.  The  wa- 
ter commissioner,  a  public  official,  is  not  the 
real  party  in  interest  in  a  suit  to  quiet  title 
or  to  determine  adverse  interest  in  property 
not  claimed  by  or  belonging  to  him  or  the 
state. 

'  As  to  the  constitutionality  of  the  provision 
requiring  tlie  county  to  pay  costs,  disburse- 
ments, and  attorney's  fees  incurred  in  the 
prosecution  of  such  suits:  Section  3d  of  said 
act  provides  for  the  payment  of  such  costs, 
disbursements,  and  attorney's  fees,  and  is  as 
follows: 

"Sec.  35.  Upon  the  filing  of  the  said  com- 
plaint by  the  said  water  commissioner,  any 
person  or  persons,  parties  to  said  decree  or 
claiming  any  right  or  rights  thereunder,  may 
appear  by  complaint  in  intervention,  or  an- 
swer, and  contest  the  right  of  any  or  all  of 
the  parties  defendant  in  said  action  to  use 
the  waters  of  said  stream  or  any  part  or  por- 
tion thereof,  and  the  proceedings  henceforth 
sliall  be  conducted  in  the  same  manner  as 
actions  for  the  adjudication  of  water  rights 
upon  the  streams  of  this  state,  and  the  decree 
rendered  in  said  action  shall  be  deemed  a 
part  of  and  supplementary  to  the  original  de- 
cree, to  be  enforced  in  the  same  manner. 
The  costs  and  disbursements  incurred  by 
snid  water  commissioner  in  the  prosecution 
of  said  action,  including  a  reasonable  attor- 
ney's fee  to  be  allowed  by  the  court,  shall  be 
included  in  the  sworn  statement  provided  by 
law  to  be  filed  by  the  water  commissioner 
with  the  auditor  and  recorder  of  the  county 
or  counties  through  or  into  which  said  stream 
or  streams  shall  flow,  and  shall  be  appor- 
tioned, collected  and  paid  in  the  same  manner 
as  the  expenses  of  water  master  and  his  dep- 
uties are  apportioned,  collected  and  paid,  and 
the  same  shall  constitute  a  lien  upon  real  es- 
tate in  the  same  manner  and  to  the  same  ex- 
tent as  such  expenses  of  the  water  master 
and  his  deputies." 

Said  section  provides  that  such  costs,  dis- 
bursements, and  attorney's  fees  shall  be  in- 
cluded in  the  sworn  statement  provided  by 
law  to  be  filed  by  the  water  commissioner 
with  the  auditor,  and  shall  be  apportioned, 
collected,  and  paid  in  the  same  manner  as 
the  expenses  of  water  masters  are  paid,  and 


that  the  same  shall  constitute  a  lien  upon  real 
estate,  etc. 

In  order  to  ascertain  how  water  masters' 
expenses  are  paid  we  must  turn  to  sections 
29  and  30  of  said  act,  and  there  we  find  that 
j  they  are  paid  out  of  the  general  expense 
fund  of  the  county  upon  the  sworn  statement 
of  the  water  master,  verified  by  the  water 
commissioner,  upon  which  the  board  of  coun- 
ty commissioners  shall  order  a  warrant  to  be 
issued  to  the  water  master. 

We  do  not  think  the  Legislature  has  the 
authority  to  compel,  by  legislation,  a  county 
to  pay  the  costs,  disbursements,  and  attor- 
ney's fees  in  a  suit  to  settle  and  adjudicate 
the  private  rights  of  persons  in  and  to  the 
use  of  waters  appropriated  under  the  laws  of 
this  state.  But  it  is  contended  by  coimsel 
for  defendant  that  the  question  of  due  pro- 
cess of  law  has  no  application  to  the  act  here 
involved;  that  the  question  is  one  purely  of 
police  power;  and,  that  being  true,,  neither 
the  fourteenth  amendment  of  the  federal 
Constitution  nor  section  13,  art.  1,  of  the  Dec- 
laration of  Rights  of  the  Idaho  Constitution, 
has  any  application;  that  said  prohibitions 
do  not  impose  any  restraint  upon  the  exercise 
of  police  power  of  the  state  in  cases  where 
such  power  is  properly  Involved.  We  cannot 
consent  to  that  contention  of  counsel.  While 
it  is  a  part  of  the  history  of  this  state  that 
crimes  have  been  committed  in  personal  con- 
tests between  claimants  to  the  right  to  the 
use  of  water,  that  fact  is  not  sufficient  to 
authorize  the  state  under  the  police  powers 
to  settle  the  rights  of  conflicting  claimants 
to  private  property  In  a  suit  brought  by  a 
public  official,  and  on  the  service  of  the  no- 
tice or  summons  by  publication  upon  l^nown 
defendants  residing  in  the  county  where  such 
suit  is  brought  and  pending. 

There  is  no  doubt  that  the  Legislature  has 
power  to  regulate,  to  a  certain  extent,  the 
use  of  private  property  under  what  is  denom- 
inated the  "police  power  of  the  state."  But 
under  the  act  in  question  it  has  attempted 
to  go  beyond  its  legitimate  police  power,  and 
souglit  to  determine  private  rights  to  private 
property  without  due  process  of  law,  which 
it  is  prohibited  from  doing  by  the  fourteenth 
amendment  of  the  federal  Constitution,  and 
that  provision  of  our  state  Constitution  which 
provides  that  no  person  shall  be  deprived  of  ■ 
life,  liberty,  or  property  except  by  due  pro- 
cess of  law.  If  we  were  to  concede  that  said 
provisions  were  intended  as  a  police  regula-- 
tion,  that  would  not  permit  the  settlement 
of  adverse  interests  or  titles  to  private  prop- 
erty without  reasonable  notice  to  the  parties 
interested. 

For  the  reasons  above  given,  said  sections 
34,  35,  and  36  of  said  act  are  unconstitutional 
and  void,  and  the  court  declines  to  pass  upon 
the  constitutionality  of  any  other  sections  or 
provisions  of  said  "act,  for  the  reason  It  is  not 
necessary  to  do  so  in  order  to  decide  all 
questions  raised  by  the  pleadings  in  which 
Bear  Lake  county  is  directly  interested. 


Digitized  by 


Google 


L'tab) 


STEPHENS  V.  STEVENa 


619 


The  peremptory  writ  of  prohibition  Is 
granted,  and  directed  to  Issue  as  prayed  for 
In  the  petition. 

STOCKSLAGElt  and  AILSHIE,  JJ.,  con- 
cur. 


<»  Utah.  261) 

STEPHENS  et  al.  v.  STEVENS  et  al. 

(Supreme  Court  of  Utah.    Feb.  10,  1904.) 

APPEAL— NOTICB— SERVICE— ADVERSE 
PARTIES. 

1.  An  action  to  enforce  a  stocic  subscription 
was  brought  against  three  defendants,  who 
prayed  that  three  others  be  made  parties. 
Their  prayer  was  granted,  two  of  the  added 
parties  at>i)eariDg  and  answeriug,  and  tlie  oth- 
ers defaulting.  A  judgment  was  entered  for 
plaintiffs  in  which  it  was  proTided  that,  if  any 
of  the  defendants  should  be  compelled  to  pay 
a  sum  in  excess  of  their  pro  rata  share  as  shown 
by  the  findiugs  of  fact  and  conclusions  of  law, 
judgment  would  be  entered  against  the  other 
defendants  for  such  excess  on  application  to  the 
court.  A  new  trial  was  denied,  and  the  three 
original  defendants  appealed.  Held,  that  the 
added  defendants  were  adverse  parties  within 
the  meaning  of  Ker.  St.  1898,  §  3305,  as  amend- 
ed by  Laws  1899,  p.  83,  c.  62,  providing  for  the 
service  of  notice  of  appeal  on  adverse  parties, 
as  they  were  interested  in  maintaining  the 
judgment  for  the  purpose  of  enforciug  contribu- 
tion against  the  appealing  defendants,  in  case 
they  (the  added  defendants)  should  be  com- 
pelled to  pay  more  than  their  share  of  the  judg- 
ment. 

Appeal  from  District  Court,  Weber  County; 
W.  M.  McOarty,  Judge. 

Action  by  Mary  E.  Stephens  and  Zylpha 
J.  Stephens  against  Sidney  Stevens,  Frank  J. 
Stevens,  Sidney  O.  Stevens,  and  others. 
From  an  order  refusing  to  vacate  a  judgment 
for  plaintiffs  and  denying  a  new  trial,  the 
defendants  named  appeal.    Dismissed. 

P.  L.  Williams  and  Henderson  &-Macmll- 
lan,  for  appellants.  T.  D.  Johnson  and  A. 
G.  Horn,  for  respondents. 

LEWIS,  District  Judge.  This  action  was 
brought  by  the  respondentss  against  the  ap- 
pellants to  recover  an  alleged  liability  on 
stocic  subscription  in  the  South  Ogden  Land, 
Building  &  Improvement  Oompauy.  Appel- 
lants in  their  answer  and  cross-complaint  set 
up,  among  other  things,  that  there  was  a 
nonjoinder  of  parties  defendant  In  the  ac- 
tion, alleging  that  Solomon  C.  Stephens,  Wil- 
liam J.  Stephens,  and  David  Kay  were  stock- 
holders In  said  corporation  at  all  times  since 
the  organization  thereof,  and  were  necessary 
parties  defendant  In  the  action,  equally  lia- 
ble with  the  appellants.  In  proportion  to  the 
shares  respectively  held  and  owned  by  tbi.>m 
in  said  company,  and  that  a  complete  de- 
termination of  the  matters  involved  in  the 
action  could  not  be  had  without  the  pres- 
ence of  the  said  Solomon  C.  and  William  J. 
Stephens  and  said  David  Kay  as  parties 
thereto;  and  thereupon  prayed  that  said  Solo- 
mon C.  and  William  J.  Stephens  and  said  Da- 

Y  1.  Bank  v.  Savings  Loan  ft  Building  Company, 
U  Utab,  UB.  44  Pac.  1043. 


▼id  Kay  be  made  parties  defendant  In  the  ac- 
tion. After  a  hearing  said  Stephenses  and  said 
Kay  were  made  parties  defendant  Solomon 
C.  and  Willlnm  J.  Stephens  appeared  in  per- 
son and  filed  their  answer;  David  Kay  made 
no  appearance,  no  process  having  been  serv- 
ed upon  him,  be  being  absent  from  the  state 
of  Utah  and  a  nonresident  thereof  at  all 
times  during  the  pendency  of  the  action. 
Judgment  was  rendered  in  favor  of  the  plain- 
tiffs, and  against  the  defendants  Sidney  Ste- 
vens, Frank  J.  Stevens,  Sidney  O.  Stevens, 
William  J.  Stephens,  and  Solomon  0.  Ste- 
phens, for  the  sum  of  $12,903.96,  subject, 
however,  to  the  following:  "That  the  de- 
fendant Sidney  O.  Stevens  in  no  event  shall 
be  liable  for  or  compelled  to  pay  of  the  prin- 
cipal amount  of  said  judgment  to  exceed 
$850.00,  and  that  the  defendant  Frank  J. 
Stevens  in  no  event  shall  be  liable  for  or 
compelled  to  pay  of  the  principal  amount  of 
said  Judgment  to  exceed  $850.00,  it  being  the 
intent  hereby  that  in  no  event  shall  the  de- 
fendants Sidney  O.  Stevens  and  Frank  J. 
Stevens  be  compelled  to  pay,  or  that  this 
shall  be  construed  to  be  a  Judgment  against 
either  of  them  for  a  sum  greater  than  $850.00 
each,  which  is  hereby  determined  to  be  the 
amount  of  their  liability  to  the  South  Ogden 
Land,  Building  &  Improvement  Company, 
and  to  the  plaintiffs  herein.  It  is  further 
ordered  and  decreed  that  plaintiffs  recover  of 
and  from  the  defendants  their  costs  taxed 
at  $ ;  also  that  in  case  any  of  the  de- 
fendants in  this  action  shall  pay  or  be  com- 
pelled to  pay  a  sum  in  excess  of  their  pro 
rata  share  as  shown  by  the  findings  of  fact 
and  conclusions  of  law  in  this  case,  tliat 
after  such  payments  have  been  made,  and 
upon,  application  to  the  court,  a  Judgment  of 
this  court  may  be  entered  against  the  other 
defendants  for  such  excess."  The  defendants 
Sidney  Stevens,  Frank  J.  Stevens,  and  Sid- 
ney O.  Stevens,  moved  the  court  to  vacate 
the  Judgment  and  to  grant  a  new  trial,  and 
upon  the  denial  of  the  motion  gave  notice 
of  an  appeal  to  this  court  The  notice  of 
appeal  was  directed  to  and  served  upon  the 
attorneys  for  the  plaintiffs  only,  and  no  no- 
tice of  appeal  was  served  upon  the  defend- 
ants Solomon  C.  Stephens  and  William  J. 
Stephens,  or  either  of  them.  The  evidence 
shows  that  said  defendants,  Solomon  C.  and 
William  J.  Stephens,  are  the  husbands,  re- 
spectively, of  Mary  E.  Stephens  and  Zylpha 
J.  Stephens,  the  plaintiffs  and  respondents 
herein:  that  the  answer  of  defendants  Solo- 
mon O.  and  William  J.  Stephens  was  drawn 
and  filed  for  them  by  one  of  the  attorneys 
for  the  plaintiff;  that  said  Solomon  0.  and 
William  J.  Stephens  had  no  objections  to  the 
plaintiffs'  getting  Judgment  against  the  Ste- 
venses,  but  they,  Solomon  0.  and  William 
J.  Stephens,  testified  that  they  bad  no  inter- 
est in  the  plaintiffs'  recovery  in  the  action. 

Respondents  move  this  court  to  dismiss  the 
appeal,  for  the  reason  that  no  notice  of  ap- 
peal was  served  upon  the  defendants  Solo- 
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mon  0.  and  William  J.  Stephens,  they  being 
''adverse  parties"  •within  the  meaning  of  sec- 
tion 3305  of  the  Revised  Statutes  of  Utah  of 
1898,. as  amended  by  the  Laves  of  1899,  p. 
83,  c.  62.  Adverse  parties,  within  the  mean- 
ing of  this  section,  are  all  parties  whose  in- 
terests require  that  the  order,  Judgment,  or 
decree  appealed  from  be  sustained.  It  Is 
immaterial  whether  such  party  appeared  as 
one  of  the  original  parties  to  the  action,  or 
was  brought  In  by  order  of  the  court.  "It 
is  obvious  that  to  reverse  the  final  judgment 
and  grant  the  appellant  a  new  trial  will  be 
to  overturn  all  the  proceedings  and  leave  the 
parties  In  the  same  situation  as  though  the 
case  had  never  been  tried.  No  one  could 
know  what  the  ultimate  result  would  be, 
and  it  will  not  be  presumed  that  codefend- 
auts  who  have  not  been  served  with  notice 
of  appeal  have  no  interest  in  the  Judgment 
which  would  be  in  conflict  with  the  reversal. 
Any  aggrieved  party  may,  without  Joining 
any  one  else,  regardless  of  the  character  of 
the  Judgment  against  him,  appeal  from  the 
whole  or  any  specific  part  thereof;  but  lu 
order  to  maintain  his  appeal  he  must  serve 
notice  ou  all  other  persons  who  are  interest- 
ed in  opposing  the  relief  which  he  seeks,  and 
a  person  who  has  once  appeared  In  an  action 
is  a  necessary  party  to  the  appeal,  unless 
after  bis  appearance  he  has  ceased  to  have 
an  Interest  in  -such  action."  Bank  v.  Sav- 
ings, Loan  &  Building  Co.,  13  Utah,  189,  44 
Pac.  1043.  Appellants  made  their  codefend- 
ants  parties  for  the  purpose  of  enforcing  con- 
tribution from  them  in  the  suit  In  case  the 
plaintiffs  succeeded,  and  these  codefendants 
are  now  Interested  in  maintaining  the  Judg- 
ment against  the  appellants  for  the  purpose 
of  enforcing  contribution  against  the  appel- 
lants in  the  event  of  the  nonappealing  de- 
fendants paying  more  than  their  proportion- 
ate share  of  the  Judgment 

We  are  of  the  opinion  that  the  notice  of 
appeal  should  have  been  served  upon  the  de- 
fendants Solomon  C.  and  William  J.  Stephens, 
and  therefore  the  motion  to  dismiss  the  ap- 
peal Is  sustained,  at  appellants'  costs. 

BASKIN,  0.  J.,  and  BARTCH,  J.,  concur. 


(27  Utah.  2E2) 

CULMER  y.  SALT  LAKE  CITY. 

UTAH  STOVE  &  HARDWARE  CO.  t. 

SAME. 

(Supreme  Court  of  Utah.    Feb.  10,  1904.) 

HIGHWAYS-INTENTION— IMPLICATION-OP- 
ERATION OP  LAW. 

1.  To  make  a  dedication  complete,  there  must 
not  only  be  an  intentiou  on  the  part  of  the 
owner  to  set  apart  the  land  for  the  use  and  ben- 
efit of  the  public,  but  there  must  be  an  accept- 
ance of  the  dedication  by  the  public. 

2.  An  alley  opened  as  a  private  way,  being 
closed  by  owners  of  part  of  the  property,  was 
reopened  in  part  by  a  compromise  betweeii  the 
different  owners,   in  which  the  public  took  no 

1 1.  Ss«  DedicaUon.  voL  IS,  Cent.  Dig.  {  Si. 


part.  Conveyances'  of  abutting  property  were 
made  "subject  to  a  right  of  way,  and  "subject 
to  a  right  of  way  for  use  of  all  the  owners"  of 
certain  of  the  land,  running  "with  the  land  for- 
ever in  favor  of  the  heirs."  The  alley  was  over- 
arched by  the  owuers,  basements  excavated  be- 
neath, and  all  costs  of  repairs  were  borne  by  the 
owners.  The  use  of  the  alley  was  practically 
confined  to  the  owners  of  a  portion  of  the 
block,  and  the  use  was  regulated  by  the  own- 
ers, ns  to  weight  of  wagons  and  loads  passiug 
over  it,  and  the  owners  bad  sometimes  closed 
the  alley  for  periods  of  two  months.  He{(t,  that 
no  intention  of  dedication  as  a  highway  was 
shown. 

3.  The  alley  did  not  become  a  highway  by 
operation  of  1  Comp.  Laws  1888,  S  2066,  pro- 
viding that  a  highway  shall  be  deemed  and 
taken  as  dedicated  and  abandoned  to  the  use  of 
the  public  when  it  has  continuously  and  unin- 
terruptedly been  used  as  a  public  thoroughfare 
for  a  period  of  10  years. 

Appeal  from  District  Court,  Salt  Lake 
County;   W.  C.  Hall,  Judge. 

Bills  by  H.  L.  A.  Gulmer  and  by  the  Utah 
Stove  &  Hardware  Company  against  Salt 
Lake  City  to  enjoin  the  collection  of  a  tax. 
From  decrees  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

H.  L.  A.  Culmer  brought  this  action  agahist 
Salt  Lake  City  to  restrain  the  collection  of  a 
special  tax,  and  to  have  the  levy  and  assess- 
ment of  such  tax  declared  Illegal  and  void. 
Another  action,  involving  the  same  ques- 
tions of  law,  and  practically  the  same  ques- 
tions of  fact,  was  commenced  against  the 
city  by  the  Utah  Stove  &  Hardware  Com- 
pany. The  two*  cases,  by  stipulation,  were 
consolidated  and  tried  together.  After  tak- 
ing evidence,  the  trial  court  found  the  issues 
in  favor  of  plaintlffa,  and  enjoined  the  collec- 
tion of  the  tax,  and  from  that  Judgment 
defendant  has  appealed  to  this  court 

The  record,  in  brief,  shows  the  following 
facts:  The  tax  mentioned  was  levied  by  Salt 
Lake  City  against  certain  property  abutting 
on  a  certain  alley,  for  the  purpose  of  paving 
such  alley.  The  alley  was  originally  laid 
out  and  established  as  a  private  way,  for  the 
use  and  convenience  of  the  parties  ownhig 
the  ground  over  which  it  passed,  and  extend- 
ed from  Second  South  street  through  block 
70  of  the  City  Survey  to  First  South  street 
About  1879  the  heirs  of  Emillne  Free  Young, 
who  claimed  to  be  the  owners  of  the  land 
fronting  on,  and  extending  back  100  feet 
from.  First  South  street  and  over  which 
land  the  alley  passed,  closed  up  that  part  of 
It.  Other  parties,  who  owned  property  abut- 
ting on  the  alley,  and  who  claimed  an  ease- 
ment in  It  protested  against  the  closing  of 
the  alley  at  this  point.  In  order  to  avoid  a 
threatened  lawsuit  the  parties  who  had  thus 
closed  100  feet  of  the  north  end  of  the  alley, 
as  a  compromise,  opened  up  and  extended 
the  alley  from  where  it  had  been  closed  to 
Commercial  street  a  street  running  north  and 
south  through  the  same  block,  viz.,  block  70. 
Neither  the  city  nor  the  public  In  general,  so 
far  as  the  record  discloses,  took  part  or  show- 
ed any  interest  In  this  controversy,  which 
resulted  in  changhig  the  course  of  the  nortti 
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end  of  the  alley.  One  of  the  deeds  to  plain- 
tiff Culmer  of  the  land  over  which  the  al- 
ley passes  contains  the  following  clause  or 
proviso:  "Subject  to  a  right  of  way  [refer- 
ring to  the  alley  In  question)  for  travel  by 
wagon  and  foot  passengers."  A  deed  to 
plaintiff  of  another  parcel  of  land  contains 
the  following  proviso:  "Subject  to  a  right 
•of  way  for  use  of  all  the  owners  of  the  land 
-owned   by  the   late  Emillne   Free   Young; 

*  •  •  said  right  of  way  runs  with  the 
land  forever  in  favor  of  the  heirs  and  assigns 
of  said  testatrix."  Each  of  the  plaintiffs 
herein,  in  order  to  keep  the  alleyway  open  for 
their  own  convenience  and  that  of  other  par- 
ties owning  property  abutting  thereon,  in  the 
■construction  of  their  buildings  (business 
houses)  on  the  land  sought  to  be  taxed,  arch- 
-ed  and  built  over  the  alley,  leaving  a  space 
large  enough  for  teams  and  wagons 'to  pass 
through.  Each  of  these  parties  also  exca- 
vated and  extended  the  basement  of  their 
buildings  back  under  this  alleyway.  There- 
fore, the  space  both  above  and  beneath  the 
alley  is,  and  for  13  years  past  has  been,  oc- 
cupied and  utilized  by  the  plaintiffs,  The 
plaintiff  Culmer  testified  on  this  point,  in 
part,  as  follows:  "The  north  side  of  the  al- 
ley includes  a  number  of  buttresses  and 
structures  on  the  south  of  our  Inside  walL 
It  takes  in  a  permanent  stairway,  ventila- 
tor, and  chute  for  the  delivery  of  goods.  We 
have  a  stairway  leading  from  the  archway 
■down  Into  our  engine  room.  We  have  a  coal 
-chute  right  in  the  middle  of  the  alley,  lead- 
ing into  the  coal  bin.  •  •  •  The  floor  of 
the  alley  is  2x6  stuff  nailed  together  on  edge, 
resting  on  steel  beams  for  bearings  imder- 
neatb  the  roadway."  Respecting  the  use 
that  has  been  made  of  the  alley  for  the  last 
13  years,  he  testified  as  follows:  "This  alley- 
way back  of  my  building  has  not  been  open 
■continuously  since  1888.  We  did  not  have 
much  use  for  it  ourselves  in  the  summer  time, 
and  it  was  frequently  closed  for  weeks. 
Closed  by  barriers  being  put  across  either 
■one  end  or  the  other;  padlocked  sometimes, 
usually  by  my  engineer,  and  I  think  it  was 
closed  up  every  year.  I  rememl)er  partic- 
ularly in  1896  it  was  closed  up  for  two 
months.  It  was  closed  up  in  1887.  It  was 
closed  up  year  before  last,  closed  up  last 
year,  closed  this  year,  and  Is  closed  now. 
The  right  of  way  has  been  open  for  the  use 
of  the  heirs  of  the  estate  of  Emillne  Free 
Young."  Samuel  E.  Hill,  a  witness  for  the 
plaintiff,  testified  that  he  "had.  more  or  less 
to  do  with  the  alleyway  in  question.  The  al- 
leyway has  not  always  been  open.  It  was 
closed  from  1893  to  1893.  There  was  con- 
tinual travel  through  the  lane.  Heavy  wag- 
ons  would    shake   dirt   onto   the   machines. 

*  *  *  I  used  to  stop  teams  going  through 
the  alley.  •  •  •  That  was  when  the 
teams  were  so  heavy  that  they  would  shake 
the  dirt  down  and  interfere  with  the  lights. 
It  was  closed  in  1896,  In  the  spring,  for  two 
■or  three  months.    Closed  by  putting  batriers 


across.    •    •    •    It  has  been  closed  more  or 
less  every  year  the  last  two  years.     Pre^ 
quently  we  put  boards  up  to  prevent  them 
going  through,  and  they  were  taken  down 
for  our  own  teams  to  go  out  from  the  store." 
Spencer  Clawson,  chairman  of  the  board  of 
public  works  of  Salt  Lake  City,  was  called 
as  a  witness  for  defendant,  and  testified  that 
he  had  been  a  resident  of  Salt  Lake  City  for 
more  than  30  years.     "Have  been  familiar 
with  the  alley  for  many  years,  and  have 
known  it  to  be  used  generally  by  people  who 
owned  property  on  it.    I  have  known  it  to  be 
used  by  the  general  public,  and  particularly 
by  those  who  abutted  on  it  between  Second 
South  and  First  South— all  through  there.    I 
do  not  recollect  ever  seeing  any  one  in  there 
unless  he  had  some  business."    And  again: 
'  "I  have  seen  obstructions  there  at  Intervals 
I  for  the  last  six  or  eight  months."    Joseph  A. 
;  Sanborn,  another  witness  for  defendant,  tes- 
i  tifled  that  he  bad  been  familiar  with  the  al- 
i  ley  for  eleven  years,  and,  during  the  last 
•  four  years  of  the  time,  it  was  kept  in  re- 
!  pair  by  private  parties  owning  or  occupying 
;  property  between   First   and   Second    South 
;  street,  and  within  close  proximity  to  the  al- 
;  ley,  and  further  said:  _  "The  city  never  did 
;  «ny  repairing  to  my  Icnowledge.    It  was  al- 
!  ways  done  by  private  indlviduais— people  who 
i  lived  along'  or  had  property  or  were  using 
I  property  along  the  alley.    I  never  called  the 
i  city's  attention  to  the  condition  of  the  alley; 
j  never  made  any  effort  to  get  them  to  repair 
i  it"     In  fact,  all  the  evidence,  as  a  whole, 
;  tends  to  show  that  the  alley  has  been,  and  is, 
!  used  almost  exclusively  by  parties  owning  or 
',  occupying  property  within  its  immediate  vl- 
i  cinlty,  and  that  it  never  has  been  used  as  a 
i  thoroughfare  by  the  general  public.    And  the 
:  record  shows  tliat  the  first  and  only  time  the 
I  city  ever  Indicated  that  it  claimed  the  right 
!  to  supervise  and  control  the  alley  as  a  public 
I  highway  was  when  it  gave  notice  of  the  levy 
and  assessment  of  the  tax  under  considera- 
tion. 
I 

G.  L.  Nye,  City  Atty.,  and  W.  0.  Shoup, 
!  Asst  City  Atty.,  for  appellant.    Whlttemore. 
I  Blerer  &  C%errlngton,  for  respondents. 
i 

Mccarty,  j.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

The  first  question  presented  by  this  appeal 
is,  was  there  a  dedication  by  the  plaintiffs 
or  their  grantors  of  that  portion  of  the  alley 
which  passes  over  and  through  their  prem- 
ises, and  an  acceptance  by  the  public?  Land 
is  held  to  be  dedicated  when  it  is  set  apart 
by  the  owner  for  a  public  use.  "A  dedica- 
tion may  be  either  express  or  implied.  It  is 
express  when  there  is  an  express  manifesta- 
tion on  the  part  of  the  owner  of  his  purpose 
to  devote  the  land  to  the  particular  public 
use,  as  in  the  case  of  a  grant  evidenced  by 
writing.  It -is  implied  when  the  acts  and 
conduct  of  the  owner  clearly  manifest  an 
intention  on  his  part  to  devote  the  land  to 
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the  public  use."  Schettler  et  al.  v.  Lynch 
«t  al.,  23  Utah,  305,  313,  64  Pac.  955.  And 
the  authorities  all  hold  that,  to  make  a  dedi- 
cation complete,  there  must  not  only  be  an 
intention  on  the  part  of  the  owner  to  set 
apart  the  land  for  the  use  and  benefit  of 
the  public,  but  there  must  be  an  acceptance 
of  the  dedication  by  the  public. 

It  is  claimed  by  appellant  that  the  facts 
in  this  case  establish  an  implied  dedication 
on  the  part  of  the  plaintiffs  and  their  gran- 
tors. Applying  the  foregoing  rules  as  de- 
clared by  this  court  in  the  case  of  Schettler 
et  al.  T.  Lynch  et  aL,  supra,  to  the  facts  in 
this  case,  can  it  be  successfully  maintained 
that  the  acts  and  conduct  of  the  plaintiffs 
and  their  predecessors  in  interest  in  relation 
to  this  alley  were  of  such  a  character  as  to 
induce  or  justify  a  well-founded  and  reason- 
able belief  that  they  intended  to  dedicate 
their  interests  In  the  alleyway  to  the  public, 
to  be  used  as  a  public  highway?  We  think 
not  Elliott  on  Roads  &  Streets  (2d  Ed.) 
a  124,  125. 

The  evidence  is  undisputed  that  the  use 
of  the  alley  has  been  practically  confined 
to  parties  who  owned  or  occupied  property 
within  that  portion  of  block  TO  of  Salt  Lake 
City  Survey  which  lies  west  of  Commercial 
street,  and  through  which  the  alley  passes. 
Of  these  parties,  the  heirs  and  their  grantees 
of  the  estate  of  Emiline  Free  Yoiuig  have 
an  interest  in  and  a  right  to  use  the  alley, 
which  right  has  never  been  denied  or  ques- 
tioned by  the  plaintiffs  herein.  And  while 
others  owning  property  in  that  neighborhood 
may  have  used  the  alley  under  circumstances 
and  to  such  an  extent  as  to  create  an  ease- 
ment therein,  which,  however,  is  a  question 
not  involved  herein,  and  not  necessary  for 
us  to  decide,  yet  it  is  plain  that  the  limited 
uses  made  of  the  alleyway,  when  considered 
in  connection  with  the  conduct  and  acts  of 
plaintiffs  in  relation  thereto,  were  not  such 
as  would  warrant  or  Justify  a  belief  that 
they  intended  to  throw  it  open  as  a  public 
highway.  The  expense  of  keeping  the  alley 
open  and  in  repair  has  always  been  borne' 
by  private  parties  who  owned  or  occupied 
property  abutting  on  or  within  the  immedi- 
ate vicinity  thereof,  and  never  by  the  public. 

Appellant  further  contends  that  the  alley- 
way in  question  became  a  public  highway 
by  operation  of  law,  under  section  2066,  vol. 
1,  Comp.  Laws  1888,  which  provides  that  "all 
roads,  streets,  alleys  and  bridges  laid  out  or 
erected  by  others  than  the  public,  and  dedi- 
cated or  abandoned  to  the  use  of  the  public, 
are  highways.  A  highway  shall  be  deemed 
and  taken  as  dedicated  and  abandoned  to 
the  use  of  the  public  when  it  has  been  contin- 
uously and  uninterruptedly  used  as  a  public 
thoroughfare  for  a  period  of  ten  years."  In 
order  to  bring  a  case  within  the  foregoing 
provisions  of  the  statutes,  it  will  be  noticed 
that  it  must  be  made  to  appear  that  a  high- 
way "has  been  continuously  and  uninterrupt- 
edly used  as  a  public  thoroughfare  for   a 


period  of  ten  years."  Now,  the  uncontra- 
dicted testimony  in  this  case  shows  that  the 
plaintiffs  have  not  only  claimed,  but  have 
exercised,  the  right  to  close  and  open  at  will 
that  portion  of  the  alley  which  passes  over 
and  tlirough  their  property.  This  they  have 
repeatedly  done,  without  any  protest  behig 
made  by  either  the  city  or  people.  On  some 
occasions  they  have  closed  the  east  end  of 
the  alley  for  two  mouths  at  a  time.  They 
liave  also  Imposed  certain  restrictions  on 
parties  who  desired  to  take  loaded  wagons 
through  the  alley,  which,  so  far  as  the  record 
shows,  have  always  been  complied  with. 
Therefore  we  do  not  think  there  has  been 
the  continuous  and  uninterrupted  use  of  the 
alley  in  question  as  a  public  thoroughfare,  as 
is  contemplated  by  the  provisions  of  the  stat- 
ute above  referred  to. 
The  judgment  is  aflirmed,  with  costs. 

RASKIN,  C.  J.,  and  HABTCH,  J.,  concur. 


(Z!  UUh.  23S) 

MONMOUTH  POTTERY  CO.  v.  WHITE. 

(Supreme  Conrt  of  Utah.    Feb.  9.  1904.) 

SALES  —  ACTION  FOR  PRICE  —  NEW  TRIAL- 
NEWLY  DISCOVERED  EVIDENCE— DILIQENXB 
—APPEAL— REVIEW— DISCRETION— ABUSE. 

1.  Under  Const,  art.  8.  §  9,  providing  that  on 
appeals  to  the  Supreme  (Jburt,  in  cases  at  law, 
the  appeal  shall  be  on  questions  of  law  alone, 
where  there  is  a  substantial  conflict  in  the  evi- 
deufe  the  Supreme  Court  cannot  review  ques- 
tions of  fact  except  to  determiue  questions  of 
law  presented  by  the  record. 

2.  A  buyer  of  certain  crockery  notified  the 
seller  in  July,  1901,  that  he  would  not  receive 
same,  as  not  complying  with  his  order,  and  snit 
was  begun  for  the  price  in  January,  1902.  Judg- 
ment was  entered  in  favor  of  plaintiff  for  a 
part  only  of  the  relief  demanded,  ou  December 
18th  of  that  year,  and  plaintiff  made  no  effort 
until  February  19,  1!KS,  to  discover  whether 
or  not  defendant  had  sold  the  goods,  when 
plaintiff's  attorney  visited  defendant's  place  of 
business,  and  was  unable  to  find  a  large  part 
of  them.  Held^  that  plaiutifT's  diligence  in  dis- 
covering that  defendant  had  sold  such  part  of 
the  goods,  which  was  contrary  to  bia  testimonv 
on  the  trial,  was  insnfllcient  to  entitle  plaintiff 
to  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence. 

3.  The  refusal  of  the  court  to  grant  a  new 
trial  because  of  such  facts  was  not  an  abuse  of 
the  trial  court's  discretion,  since  it  did  not 
show  that  the  buyer  did  not  have  all  of  the 
goods  mentioned  in  the  affidavits  on  hand  at  the 
time  of  the  trial,  when  he  so  testified. 

4.  An  order  denying  a  motion  for  a  new  trial 
will  not  be  reversed'  on  appeal  iu  the  absence 
of  an  abuse  of  the  trial  court's  discretion. 

Appeal  Iropa  District  Court,  W^eber  Coun- 
ty;  H.  H.  Rolapp,  Judge. 

Action  by  the  Monmouth  Pottery  Company 
against  H.  L.  White.  From  an  order  denying 
plaintiff's  application  for  a  new  trial,  after 
the  rendition  of  judgment  for  plaintiff  for 
less  than  the  relief  demanded,  It  appeals.  Af- 
firmed. 

A.  G.  Horn,  for  appellant  V.  C.  Gtmnell, 
for  respondent 

f  4.  StaU  V.  Haworth.  TS  Pac.  4U,  26  Utah.  UO. 
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Mccarty,  J.  On  December  15,  1900,  re- 
spondeDt,  who  was  defendant  in  the  lower 
court,  gave  to  appellant  a  written  offer,  sign- 
ed by  bimseUf  to  buy  about  4,400  pieces  of 
croc'keryware,  which  appellant  accepted,  and 
in  due  time  tilled  the  order  and  shipped  the 
goods,  which  consisted  of  chums,  jugs,  fruit 
jars,  flowerpots,  and  a  number  of  other 
classes  of  crockery.  The  eutire  bill  as  ship- 
ped amonnted  to  1361.37.  When  the  goods 
arrived  at  Ogden,  respondent  discovered,  so 
he  claimed,  that  some  of  the  goods  were  of  a 
different  kind  and  Inferior  in  quality  to  the 
goods  ordered  by  him.  He  at  once  notified 
the  appellant  company  of  this  fact,  and  in- 
formed it  that  be  held  the  goods  subject  to 
their  order,  he  in  the  meantime  baving  bad  to 
pay  for  the  entire  car  lot  in  order  to  get  the 
goods  which  he  claimed  were  shipped  accord- 
ing to  his  order.  Considerable  correspond- 
ence passed  between  the  parties,  respoudent 
insisting  that  be  had  received  goods  which 
were  not  included  in  the  order,  and  appellant 
tfs  persistently  insisting  that  only  such  goods 
were  shipped  as  were  mentioned  in  the  order. 
After  making  repeated  demands  for  pay- 
ment of  the  entire  bill,  which  respondent  de- 
clined to  comply  with,  appellant  brought 
suit.  The  case  was  tried  by  the  court  with- 
out a  jury,  and,  after  hearing  the  evidence 
Introduced  by  the  respective  parties,  render- 
ed judgment  in  favor  of  appellant  for  the 
sum  of  $189.34,  having  deducted  from  the 
amount  claimed  by  appellant  certain  freight 
charges  paid  by  respoudent  on  the  goods 
which  he  claimed  he  never  ordered,  charges 
for  storage,  and  a  certain  discount  or  cut  in 
price  on  certain  of  the  wares  which  respond- 
ent claimed  was  agreed  upon  between  the 
parties  when  the  goods  were  ordered.  Ap- 
I>ellant  filed  its  motion  for  a  new  trial,  al- 
leging insufficiency  of  the  evidence  to  justify 
the  judgment,  and  "newly  discovered  evi- 
dence material  to  the  plaintiff  which  could 
not  with  reasonable  diligence  have  been  pro- 
duced at  the  trial." 

This  court  has  held  repeatedly  that  under 
section  0,  art.  8,  Const,  it  is  prohibited  from 
reviewing  questions  of  fact  in  law  cases 
brought  here  on  appeal,  when  there  is  a  sub- 
stantial conflict  in  the  evidence,  except  only 
so  far  as  it  may  be  necessary  to  decide  ques- 
tions of  law  presented  by  such  appeals,  and 
never  for  the  purpose  of  determining  on 
which  side,  in  our  judgment,  is  the  prepou- 
derance  of  the  evidence.  As  this  record 
shows  a  substantial  conflict  in  the  evidence, 
the  only  question  for  our  determination  Is, 
did  the  district  court  abuse  its  discretion  in 
overruling  appellant's  motion  for  a  new  trial? 

The  affidavit  of  A.  G.  Horn,  filed  In  support 
of  appellant's  motion  for  a  new  trial,  recit- 
ed, in  substance:  Tliat  he  is  the  attorney  for 
the  plaintiff  (appellant),  and  had  charge  of 
all  proceedings;  that  on  the  19th  day  of 
February,  1903;  at  Ogden  City,  Utah,  he,  in 
company  with  two  employes  of  the  Ogden 


Transfer  Company,  went  to  the  defendant's 
place  of  business  in  said  Ogden  City,  for  the 
purpose  of  taking  possession  of  the  goods 
mentioned  and  described  in  the  pleadings, 
findings,  and  judgment  in  this  action,  to  wit, 
310  half-gallon  fruit  jars  and  covers,  325 
one-gallon  fruit  jars  and  covers,  and  300 
two-gallon  fruit  jars  and  covers;  that  de- 
fendant stated  to  affiant  that  the  goods  were 
all  in  a  pile  together,  and  then  and  there 
pointed  out  a  large  pile  of  cnxJkery  as  the 
goods;  that,  on  separating  said  crockery  ac- 
cording to  size,  he  discovered  that  none  of 
the  said  half-gallon  fruit  jars  was  found  on 
hand,  and  only  65  of  .the  one-gallon  fruit  jars, 
and  nearly  all  of  the  two-gallon  jars,  the 
balance  of  said  jars,  as  affiant  believed,  hav- 
ing been  sold  and  disposed  of  by  defendant; 
"that  said  defendant,  during  the  course  of 
the  trial  of  said  cause,  testified  that  all  of 
said  goods  were  stored  in  his  cellar  or  base- 
ment, and  that  none  of  said  merchandise  had 
been  sold  or  disposed  of;  that  affiant  relied 
upon  the  statement  of  the  said  defendant 
tliat  he  would  truthfully  testify  with  refer- 
ence to  said  merchandise  and  its  disposition, 
and  he  could  not  with  reasonable  diligence 
have  discovered  and  produced  the  evidence 
aforesaid^  nor  the  fact  that  said  defendant 
bad  sold  and  disposed  of  said  goods."  The 
two  employes  of  the  transfer  company  who 
were  present  and  assisted  in  sorting  and  sep- 
arating the  crockeryware  at  the  time  and 
place  mentioned  in  the  foregoing  affidavit 
made  affidavits  to  the  same  facts  respecting 
the  amount  and  kinds  of  crockeryware  in 
question  that  the  respondent  had  on  hand  on 
that  occasion. 

It  appears  from  the  record  that  respondent 
In  July,  1901,  notified  appellant  tbat  be 
would  not  receive  and  pay  for  the  goods  in 
question,  and  that  they  would  be  held  subject 
to  appellant's  order.  Suit  was  commenced 
in  January,  1902,  to  recover  the  price  of  the 
goods,  and  judgment  entered  December  IS, 
1902.  On  February  19,  1903,  three  months 
after  tlie  cause  was  tried  and  judgment  en- 
tered, appellant's  attorney  went  to  respond- 
ent's place  of  business,  and  discovered  the 
facts  set  out  in  the  affidavits  filed  in  sup- 
port of  the  motion  for  a  new  trial.  During 
all  this  time  appellant  made  no  effort  to  ex- 
amine the  goods  over  which  the  conti-oversy 
arose,  to  ascertain  what  disposition,  if  any, 
had  been  made  of  tbeni,  notwithstanding  they 
were  in  the  same  city  in  which  the  cause 
was  tried.  Under  these  circumstances  we  do 
not  think  tbat  the  degree  of  diligence  has 
been  shown  in  this  case  that  the  law  requires 
in  order  for  a  party  to  excuse  himself  for  not 
producing  the  newly  discovered  evidence  at 
the  trial.  And  further,  even  though  appel- 
lant had  used  due  diligence  to  produce  the 
evidence  mentioned  in  the  affidavits,  it  would 
not  1)0  entitled  to  a  new  trial,  as  the  affi- 
davits themselves  do  not  contain  facts  suffi- 
cient to  warrant  it    For  aught  tliat  appears 
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in  the  affldarlts,  respondent,  at  tbe  time  of 
trial,  may  bare  bad  on  hand  all  of  the  goods 
mentioned  In  the  affidavits. 

A  motion  for  a  new  trial  Is  always  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and,  unless  it  clearly  appears  that  there  has 
been  an  abuse  of  discretion,  the  action  of  tbe 
trial  court  will  not  be  disturbed.  State  v. 
Ha  worth,  26  Utah,  310,  73  Pac.  413,  and  cases 
cited.  It  clearly  appears  that  in  this  case 
there  was  no  abuse  of  discretion  whatsoever. 

The  judgment  is  affirmed;  the  costs  of  this 
appeal  to  be  taxed'  against  appellant 

BASKIN,  0.  J.,  and  BARTCH,  J.,  concur. 


(27  Utab.  248) 

HARKNESS  v.  GUTHRIE  et  al. 

(Supreme  Court  of  Utah.    Feb.  9,  1904.) 

NATIONAL.      BANKS  —  VISITORIAL      POWERS  — 

STOCKHOLDERS— EXAMINATION  OF  BOOKS 

—STATUTES— CONSTRUCTION. 

1.  Au  application  by  a  bona  fide  stockholder 
of  a  national  banlc  to  examine  its  books,  ac- 
counts, loans,  etc.,  in  order  to  determine  the 
value  of  his  stock,  is  not  a  visitation  of  tbe 
corporation,  within  Rev.  St.  U.  S.  $  5241  [U.  S. 
Comp.  St.  1901,  p.  3517],  proriding  that  no 
national  banking  association  shall  be  subject  to 
uny  visitorial  powers,  etc.,  so  as  to  prevent  the 
stockholder  from  obtaining  such  relief  under 
Rev.  St.  Utah,  §  329,  declaring  that  all  books 
»f  any  corporation  shall  be  subject  to  the  in- 
ipection  of  any  bona  fide  stockholder  at  all  rea- 
sonable hours. 

Appeal  from  District  Court,  Weber  Coun- 
ty; H.  H.  Rolapp,  Judge. 

Application  by  Uenry  O.  Harkness  for 
mandamus  against  J.  W.  Guthrie  and  others, 
as  officers  of  the  Commercial  National  Bank 
of  Ogden  City,  Utah,  to  compel  defendants 
to  permit  plaintiff  to  inspect  the  books,  ac- 
counts, and  loans  of  the  bank.  From  an  or- 
der awarding  a  mandatory  writ  after  hear- 
ing, defendants  appeal.    Affirmed. 

Heywood  &  McCormick,  for  appellants. 
Henderson  &  MacmlUan,  for  respondent. 

BASKIX,  C.  J.  On  the  application  of  the 
plaintiff,  an  alternative  writ  of  mandamus 
was  issued,  commanding  the  defendants  to 
permit  the  plaintiff  to  Inspect  all  of  the  books, 
accounts,  and  loans  of  the  Commercial  Na- 
tional Bank  of  Ogden  City,  Utah,  or  show 
cause  on  the  25th  day  of  April  why  they 
had  not  done  so.  On  the  day  mentioned  tbe 
defendants  appeared,  and,  in  answer  to  plain- 
tiff's affidavit  and  the  alternative  writ,  al- 
leged "(1)  that  this  court  has  no  jurisdiction 
to  hear  or  determine  any  of  the  matiers  com- 
plained of  by  plaintiff,  or  any  Issue  that  could 
be  joined  thereby;  (2)  that  the  matters  com- 
plained of  by  plaintiff  do  not  constitute  a 
cause  of  action  of  any  kind  against  these  de- 
fendants, or  any  of  tiiem;  (3)  that  the  plain- 
tiff is  not  entitled  to  the  relief  prayed  for  in 
his  said  action,  or  any  relief,  and  that  the 
court  has  no  jurisdiction  to  grant  the  relief 
which  plaintiff  seeks." 


Tbe  material  facts  alleged  In  tbe  affidavit 
of  tbe  plaintiff  upon  which  tbe  alternative 
writ  was  issued,  and  upon  which  at  the  bear- 
ing a  mandatory  writ  was  granted,  are  as 
follows:  That  the  defendants  are  the  officers 
of  the  bank,  and  that  the  books,  accounts, 
and  notes  are  In  possession  and  under  tbe 
control  of  defendants;  that  tbe  plaintiff  Is  a 
stockholder  in  said  bank,  and,  as  such,  "on  or 
about  the  Ist  day  of  February,  1903,  made  a 
demand  upon  said  directors,  and  also  upon 
said  J.  W.  Guthrie,  as  president,  A.  R.  Hey- 
wood, vice  president  and  general  manager  of 
said  bank,  and  also  upon  R.  T.  Hume,  as  as- 
sistant cashier  of  said  bank,  for  permission 
to  permit  affiant  to  inspect  all  books,  ac- 
counts, and  loans  of  said  bank,  and  affiant 
made  demand  for  such  inspection  at  such 
time  or  times  as  would  not  interfere  with 
the  proper  conducting  and  operating  of  said 
bank;  that  each  and  all  of  said  persons  re- 
fused permission  to  affiant  to  inspect  tbe 
books,  accounts,  and  loans  of  said  bank  at 
any  time  or  at  all.  and  still  refuses  to  per^ 
mlt  such  inspection;  that  he  seeks  tliis  in- 
spection for  the  purpose  of  ascertaining  the 
value  of  Ills  stock  in  said  bank,  and  for  the 
purpose  of  ascertaining  whether  the  business 
affairs  of  said  bank  Iiave  been  properly  con- 
ducted according  to  law;  that  loans  have 
been  made  to  a  favored  few  of  the  patrons 
of  said  bank  of  more  than  one-tenth  of  tbe 
capital  stock  to  each  of  said  patrons,  which 
is  contrary  to  law;  and  that  he  believes  tbe 
said  directors  and  officers  of  said  bank  have 
been  guilty  of  other  Irregularities,  which  can 
only  be  stated  after  an  inspection  of  the 
books,  accounts,  and  loans  of  said  bank." 

The  only  question  involved  is  shown  by 
the  following  quotation  from  ai^ellants' 
brief,  to  wit:  "At  the  trial  the  only  issue 
presented  was  whether  a  stockholder  of  a 
national  bank  created  and  controlled  by  acts 
of  Congress  possesses  the  same  powers  and 
rights  of  access  to  and  inspection  of  the  iHwks 
as  arc  possessed  by  the  stockholders  of  ot> 
er  corporations." 

The  right  of  inspection  Is  a  common-law 
right,  and,  unless  restricted  by  statute  or 
the  corporation's  charter,  will  not  be  denied 
when  sought  by  a  stockholder  for  a  proper 
purpose.  The  provision  that  "all  books  of 
any  corporation  shall  at  all  reasonable  hours 
be  subject  to  the  Inspection  of  any  Iwna  fide 
stockholder,"  contained  In  section  329  of  the 
Revised  Statutes  of  Utah  of  1898,  does  not 
restrict  the  common-law  right,  but  is  in  har- 
mony therewith.  Therefore,  unless,  as  claim- 
ed by  appellants'  counsel,  inspections  of  tbe 
character  sought  in  this  case  are  prohibited 
by  the  following  provisions  of  the  national 
bank  act  (section  5241,  Rev.  St.  U.  S.  [U.  S. 
Comp.  St.  1901,  p.  3517]),  viz.,  "no  association 
shall  be  subject  to  any  visitorial  powers  oth- 
er than  such  as  are  authorized  by  this  title, 
or  are  vested  in  courts  of  justice,"  the  writ 
in  question  was  properly  granted.  Visitorial 
powers  and  the  stockholders'  right  of  inspec- 
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tion  are  not  one  and  tbe  same  tblng.  In  7 
Am.  &  Sng.  £ncy.  PL  &  Pr.  856,  Yisltatlon 
of  corporatiODs  Is  correctly  defined,  and  Its 
purposes  aptly  stated  as  follows:  "By  'visita- 
tion of  corporations'  Is  meant  tbe  act  of  ex- 
amining Into  its  affairs.  The  person  author^ 
teed  to  make  sucb  examination  la  called  tbe 
visitor.  The  purpose  of  visitation  Is  to  su- 
pervise, direct,  and  control  the  management 
of  tbe  corporation."  Numerous  cases  and  au- 
thorities are  cited  which  support  the  text 
See,  also,  text  and  cases  cited  In  1  Abbot's 
Digest  of  Law  of  Corp.  873.  The  vlsltorial 
power  over  private  eleemosynary  corporations 
vests  In  tbe  founder  or  bis  heirs,  but  they 
may  appoint  others  to  act  In  the  United 
States,  vlsltorial  power  over  all  except  pri- 
vate eleemosynary  corporations  existing  un- 
der and  by  virtue  of  the  laws  of  a  state 
vests  in  the  state,  and,  as  to  those  formed  un- 
der an  act  of  Congress,  it  vests  in  tbe  general 
government,  and  is  exercised  through  the 
medium  of  tbe  courts,  or  by  visitors  appoint- 
ed for  thfit  purpose  by  or  In  pursuance  of 
statutes.  It  is  correctly  stated  In  Merrill  on 
Mandamus,  }  175,  that  "visitors  of  corpora- 
tions have  power  to  keep  them  within  tbe 
legitimate  sphere  of  their  operations,  and  to 
correct  all  abuses  of  authority,  and  to  nullify, 
all  irregular  proceedings.  In  America  there 
are  very  few  corporations  which  have  private 
visitors,  and.  In  the  absence  of  such,  the 
state  is  the  visitor  of  all  corporations."  The 
common-law  right  of  Inspection  by  the  stock- 
holder Is  a  personal  privilege  arising  from 
his  ownership  of  stock  of  tbe  corporation, 
and  can  be  exercised  for  any  legitimate  pur- 
pose beneficial  to  him,  without  any  special 
appointment  for  that  purpose;  but  he  can- 
not, in  its  exercise,  as  tbe  state,  through  the 
medium  of  tbe  courts,  or  a  visitor,  may  do. 
Interfere  with  or  direct  the  general  opera- 
tliooB  of  tbe  corporation.  Tbe  difference  be- 
tween tbe  vlsltorial  powers  over  corporations 
and  the  stockholder's  right  of  inspection  Is 
obvious.  We  are  clearly  of  the  opinion  that 
section  5241  of  tbe  Revised  Statutes  of  the 
United  States,  before  quoted,  does  not  apply 
to.  or  in  any  way  affect,  tbe  common-law 
rlgbt  of  stockholders.  Winter  v.  Baldwin, 
88  Ala.  483,  7  South.  734;  Matter  of  Tuttle 
▼.  Iron  Nat  Bank,  170  N.  T.  9.  62  N.  E.  761. 
Tbe  judgment  granting  tbe  writ  of  manda- 
mvm  Is  affirmed,  with  costs. 

BABTCH  and  McCARTT,  JJ.,  concur. 


(27    Nev.  Sit) 

GOLDEN  V.  BnjRPHt  et  at.    (No,  1,651.) 
(Supreme  Court  of  Nevada.     March  1,  lOOl.) 

lUMES-LOCATORS'    RIGHTS-NBW    TRIAI/-AP- 
PEAL— REVIEW— TRIAL  COURT'S  DECI- 
SION—CONPLICTINO  EVIDENCE. 

1.  Though  small  pieces  of  ,  quartz,  narrow 
seams,  and  little  pocliets  of  ore  embodied  in 
porphyry  be  suflScient  to  sustain  a  location,  the 
locator    has   no   greater   rights   against   veins 


■pexing  on  other  etalms  than  If  Ms  locatioB 

were  based  on  a  well  defined  ledge,  and  ha* 
no  right  to  veins  existing  between  walls  apex- 
log  in  other  locations,  on  the  theory  applied  t* 
blanket  ledges,  and  prevailing  in  regard  to  oth- 
ers under  tne  civil  law. 

2.  Where,  on  appeal  from  an  order  granting 
a  new  trial  in  an  action  for  damages  for  ex- 
traction of  ores  within  the  lines  of  plaintiff's 
location,  it  appeared  from  the  trial  court's  deci- 
sion that  his  order  might  have  been  based  on 
tile  ground  that  tlie  verdict  was  contrary  to  the 
evidence  and  on  his  own  observation  of  the 
premises,  but  the  former  ground  was  sufflcieni 
to  sustain  the  order,  a  contention  that  the  court 
was  not  warranted  in  considering  its  own 
views,  based  on  an  inspection  of  the  premises, 
was  unavailable. 

3.  On  appeal  from  an  order  granting  a  new 
trial  on  tbe  ground  that  the  verdict  was  not 
warranted  by  the  evidence,  the  action  of  the  tri- 
al court  will  not  be  disturbed  where  there  was  . 
a  material  conflict  of  evidence. 

Appeal  from  District  Court,  Xyon  (bounty. 

Action  by  Frank  Golden  against  J.  O.  Mur- 
phy and  others.  From  an  order  granting  • 
new  trial,  defendants  appeal.    Affirmed. 

Alfred  Chartz,  for  appellants.  Torreyson  St 
Summerfleld  and  W.  E.  F.  Deal,  for  respond- 
ent 

TALBOT,  J.  This  action  was  brought  to 
recover  $7,000  damages  for  the  extraction  of 
ores  by  tbe  individual  defendants  within  the 
exterior  lines,  extended  downward  vertically, 
of  tbe  Table  Mountain  mine,  upon  a  part  of 
which  they  held  a  lease  from  the  owner,  tbe 
Royal  Mining  Company,  and  for  an  injunc- 
tion restraining  them  from  further  working 
upon  tbe  ledge  which  plaintiff  claims  has  its 
apex  in  tbe  Canyon  mining  claim  owned  by 
him.  Tbe  case  was  tried  with  a  jury,  and  a 
verdict  rendered  In  favor  of  the  defendants. 
This  appeal  is  upon  an  order  granting  a  new 
trial  on  the  ground  that  the  verdict  is  not  in 
accordance  with  tbe  evidence.  In  tbe  de- 
cision on  tbe  motion  for  a  new  trial  tbe  dii- 
trict  judge  states: 

"The  evidence  further  shows,  wltbont.a 
substantial  conflict,  that  a  lode  or  vein  ex- 
ists In  said  Canyon  mining  claim,  which  ex- 
tends from  a  point  about  300  feet  north  of 
the  southerly  end  line  of  said  claim,  norther- 
ly in  its  course  from  said  point  about  1,000 
feet,  and  passes  through  the  north  end  line 
of  tbe  said  Canyon  mining  claim;  and  that 
the  apex  of  said  lode  at  the  surface^  for  tbe 
distance  of  about  a  thousand  feet.  Is  within 
tbe  exterior  boundary  lines  of  said  Canyon 
mining  claim  described  in  tbe  complaint 
The  evidence  shows  that  the  ore  In  dispute 
was  extracted  by  Murphy  and  Beyers  from 
a  point  within  the  exterior  lines  of  the  Table 
Mountain  mining  claim,  extended  downward 
vertically,  and  being  tbat  portion  of  the  claim 
held  by  them  under  a  lease.  The  evidence 
further  shows  that  some  time,  within  a  few 
years,  prior  to  the  taking  of  the  lease  by 
Murphy  and  Beyers  from  the  Table  Mountain 
Mining  Company,  they  had  a  lease  from  the 
plaintiff  and  bis  predecessors  In  Interest  of 
tbe  Canyon  mining  claim,  and  extracted  or* 
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from  a  slope  within  a  few  feet  of  a  point 
where  the  ore  In  dispute  was  extracted.  The 
evidence  further  shows,  without  conflict,  that 
communication  In  ore  In  place  has  been  made 
from  the  point  where  the  ore  In  dispute  was 
extracted  and  the  stopes  worked  by  Murphy 
and  Beyers  under  the  lease  of  the  Canyon 
mining  claim.  The  testimony  further  shows, 
without  any  conflict,  that  the  ledge  upon  the 
Canyon  claim  can  be  traced  upon  the  surface 
from  the  point  where  it  crosses  the  side  line 
of  the  Canyon  claim  about  300  feet  north  of 
the  southerly  end  line  of  said  claim  through 
said  mining  claim  northerly  In  its  course 
from  said  point  about  1,000  feet,  where  It 
passes  through  the  north  end  line  of  said 
niluing  claim.  The  evidence  shows,  without 
any  conflict,  the  matter  having  been  testified 
to  by  practically  all  of  the  plaintiff's  witness- 
es and  a  great  number  of  the  defendants' 
witnesses,  that  the  ore  body  from  where  it 
apexes  on  the  surface  of  the  Canyon  mining 
claim  can  be  followed  in  drifts,  tunnels,  and 
incUnes  clear  to  the  point  where  the  ore  in 
dispute  was  taken  out,  and  that  three  differ- 
ent routes  can  be  followed,  all  in  ore,  from 
the  surface  of  the  Canyon  claim  to  the  point 
where  the  ore  in  dispute  was  taken  out. 
The  evidence  shows  conclusively  the  con- 
tinuity of  the  vein  .in  the  Canyon  ground 
from  the  apex  on  the  surface  to  the  point 
where  the  ore  was  extracted  by  the  defend- 
ants Murphy  and  Beyers.'  This  proposition 
was  practically  admitted  by  the  defendants 
and  their  witnesses  upon  the  trial  of  the  case. 

"The  defenses  made  by  the  defendants  in 
this  action  were  three  in  number,  and,  in  the 
judgment  of  the  court,  absolutely  antagonlst- 
ical  one  to  the  other.  One  contention  was 
that,  running  in  a  northerly  direction,  there 
existed  a  lode,  the  apex  of  which  was  wider 
than  both  claims.  Another  defense  was  that 
the  vein  testified  to  by  the  plaintiff's  wit- 
nesses as  existing  within  the  lines  of  the 
Canyon  claim  split  at  a  point  near  the  north- 
erly end  line  of  the  Canyon  claim,  a  portion 
of  the  vein  passing  on  through  the  northerly 
end  line  of  the  Canyon  claim,  the  other  pass- 
ing through  the  side  line  of  the  Canyon  claim 
into  and  across  the  Table  Mountain  claim, 
and  that  the  ore  in  dispute  was  extracted 
from  that  portion  of  the  spilt  vein  after  it 
passed  the  side  line  of  the  Canyon  claim  into 
the  Table  Mountain  claim.  The  other  defense 
was  that  the  strike  of  the  vein  was  across 
the  Table  Mountain  and  Canyon  ground. 
Witnesses  of  defendants  testified  in  support 
of  each  one  of  these  theories.    »    *    * 

"It  is  undoubtedly  true  that  the  surface  of 
that  portion  of  the  Canyon  mining  claim  on 
the  slope  of  the  hill  below  the  apex  of  the 
Canyon  vein,  and  the  surface  of  the  Table 
Mountain  claim  which  is  lower  than  the  Can- 
yon claim,  contain  more  or  less  mineral.  It 
may  be,  and  probably  is,  such  ground  as 
would  sustain  a  mineral  location,  but  that  Is 
not  the  question  that  was  to  have  been  de- 
termined by  the  Jury  in  this  case.    The  ques- 


tion to  be  determined  by  the  Jury  was  as  to 
whether  the  ore  in  dispute  was  in  a  vein 
whose  apex  was  within  the  Canyon  claim  or 
the  Table  Mountain  claim,  and  the  determi- 
nation of  that  question,  if  it  ever  entered  hi- 
to  the  deliberation  of  the  Jury,  was  contrary 
to  the  great  weight  and  preponderance  of 
the  evidence.  •  •  •  A  careful  inspection 
of  that  winze  by  the  court,  with  the  Jury, 
convinced  the  court  that  no  ledge  or  seam 
was  followed  by  that  winze  continuously  to 
the  point  from  which  the  ore  was  taken,  and 
that  no  seam  exists,  the  top  of  which  Is  In 
the  Table  Mountain  claim,  which  continues 
to  the  ore  body  in  question.  The  country 
passed  through  seems  ,to  be,  as  the  court  has 
before  said,  a  mass  of  country  rocfc  por^ 
phyry,  which  had  been  disintegrated,  and 
small  fissures  formed  in  width  from  the 
thickness  of  a  thin  knife  blade  to  two  or 
three  inches,  these  fissures  being  filled  with 
gypsum  and  ore  from  that  sloughed  off  from 
the  Canyon  vein.  The  burden  rested  in  the 
first  instance  upon  the  plaintiff  to  establish 
the  existence  of  a  vein  whose  top  or  apex 
was  in  the  Canyon  claim,  and  to  demonstrate 
that  that  vein  continued  on  its  dtp  to  the 
point  from  which  the  ore  was  taken  out 
That  proposition,  In  the  Judgment  of  the 
court,  was,  by  the  workings  of  the  plaintiff, 
absolutely  and  conclusively  demonstrated; 
and  not  only  was  the  continuity  of  the  ore 
body  established  by  the  different  workings 
of  the  plalntlfr,  but  In  numerous  places  that 
which  was  undoubtedly  the  hanging  and 
footwall  of  the  vein  was  exposed.  The  fact 
that,  back  of  the  hanging  wall  In  this  dis- 
integrated mass  of  country  rock,  small  seams 
or  fissures' could  be  found  containing  gypsum 
and  ore,  does  not  destroy  the  integrity  and 
continuity  of  plaintiff's  vein.  In  the  neigh-, 
borhood  of  every  large  vein,  particularly 
where  much  erosion  has  taken  place,  small 
seams  and  fissures  of  gypsum  and  quarts 
containing  ore  must  necessarily  exist,  for  If 
by  disintegration  crevices  are  formed,  and 
the  vein  and  ore  body  Is  sloughed  off,  by  the 
processes  of  nature  these  crevices  will  be 
filled  with  the  gangue  of  the  vein,  containing 
more  or  less  mineral." 

On  behalf  of  appellants  It  is  urged  that  the 
order  granting  a  new  trial  is  error,  l)ecauae 
an  Invasion  of  the  province  of  the  Jury,  even 
if  the  evidence  is  conflicting;  that  the  court 
was  unwarranted  in  considering  its  own 
views  gained  from  an  inspection  of  the  prem- 
ises; and  that  under  the  testimony  of  the 
witnesses  of  the  plaintiff,  as  well  as  of  those 
for  the  defendants,  the  mass  above  the  point 
of  extraction  of  the  ore  In  dispute  contained 
seams  of  ore  and  Impregnations  of  mineral 
sufficient  to  make  It  locatable.  and  that  there- 
fore the  owners  of  the  Table  Mountain  are 
entitled  to  all  ore  within  the  boundaries  of 
the  claim,  extended  downward  vertically. 
Several  experts  of  long  experience,  and  prac- 
tical miners,  testified  for  the  plaintiff  that 
the  ore  was  taken  from  a  place  under  the 
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surface  of  the  Table  Mountain  mine  In  a 
vein  witb  well-defined  walls  which  apexed 
on  the  Canyon  claim.  Others,  for  the  de- 
fendants, testified  that  the  ledge  was  wider 
than  Iwth  claims,  and  In  different  ways  con- 
tradicted the  theory  advanced  for  the  plain- 
tiff; and,  if  they  agreed  that  the  formation 
above  the  place  of  extraction  contained  small 
pieces  of  quartz  and  mineralized  seams,  they 
still  disagreed  regarding  the  important  and 
controlling  fact  as  to  whether  the  ore  was 
taken  from  a  vein  existing  between  defined 
walls  apextng  on  the  Canyon.  If  small 
pieces  of  quartz,  narrow  seams,  and  little 
pockets  of  ore  embodied  In  porphyry  be 
deemed  sufficient  to  sustain  a  location,  we 
do  not  understand  that  they  give  the  owner 
any  greater  rights  against  veins  apexlng  on 
other  claims  dipping  under  this  ground  than 
he  would  have  if  his  location  were  based  up- 
on a  substantial  and  well-defined  ledge.  In 
either  case  he  would  be  entitled  to  all  veins 
which  apexed  within  the  boundaries  of  his 
claim,  and  in  neither  would  he  have  any 
right  to  those  existing  between  walls  apexing 
in  the  locations  of  other  claimants,  on  the 
theory  applied  to  blanket  ledges,  and  also 
prevailing  in  regard  to  others  under  the  civil 
law.  It  is  not  difficult  to  discern  between 
that  which  Is  essential  to  a  valid  location 
and  the  rights  which  It  bears,  and.  If  the  wit- 
nesses substantially  agree  as  to  the, former, 
they  materially  differ  regarding  the  latter, 
which  was  essential,  and  was  properly  con- 
sidered by  the  trial  judge.  We  have  quoted 
enough  to  show  that  bis  order  may  be  con- 
sidered as  having  been  placed  upon  the  two 
grounds  that  the  verdict  was  contrary  to  the 
weight  of  the  evidence  and  to  his  own  obser- 
vations In  these  mines.  The  former  of  these 
being  sufficient  to  sustain  the  order,  we  need 
not  determine  regarding  the  latter. 

It  was  held  in  Worthing  v.  V.  Cutts,  8 
Nev.  121,  that,  when  a  new  trial  is  granted 
in  the  lower  court  upon  the  ground  that  the 
verdict  Is  not  warranted  by  the  evidence,  the 
rule  Invariably  governing  the  appellate  tri- 
bunal is  not  to  disturb  the  action  of  the 
judge  below  If  there  is  a  material  conflict  In 
the  evidence.  In  Treadway  v.  Wilder,  9 
Nev.  70,  this  court  stated:  "It  must  be  borne 
in  mind  that  the  nisi  prius  courts,  in  review- 
ing the  verdicts  of  juries,  are  not  subject  to 
the  rules  that  govern. appellate  courts.  They 
may  weigh  the  evidence,  and,  If  they  think 
Injustice  has  been  done,  grant  a  new  trial, 
where  appellate  courts  should  not  or  could 
not  interfere.  The  question  under  considera- 
tion has  been  so  often  presented  that  opin- 
ions have  become  stereotyped.  Nothing  need 
be  added  to,  or  taken  from,  the  nile,  so  well 
established,  often  declared,  and  always  fol- 
lowed." The  numerous  cases  in  this  state 
and  California  cited  In  respondent's  brief, 
and  Hayne  on  New  Trial  and  Appeal,  i  97, 
and  Hllllard  on  New  Trials,  p.  488,  are  to 
the  same  efiCect. 

The  order  of  the  district  court  granting  a 


new  trial  Is  affirmed,  with  costs  In  favor  of 
respondent. 

BELKNAP,  O.  J.,  and  FITZGERALD,  J., 
concur. 

(34  Wa»h.  166) 
RUSSELL  &  CO.  V.  STEVENSON. 
SAME  V.  STEVENSON  et  aL 

(Supreme  Court  of  Washington.    Feb.  29, 1901.) 

ACCORD    AND    aATISFACTION— CONSIDERATION 
—AGE.VCY— AUTHORITY— MUTUAL  MISTAKE. 

1.  Where  the  whole  of  a  debt  is  not  due,  the 
payment  in  cash  of  less  than  the  whole  sjuuunt 
is  suthcient  consideration  for  release  of  the 
whole  debt. 

2.  Where  a  general  agent  of  a  corporation 
authorized  another  agent  to  use  his  own  judg- 
raent  as  to  a  contemplated  settlement  with  a 
debtor  of  the  corporation,  the  latter  agent  had 
authority  to  accept  as  full  settlement  a  cash 
payment  less  than  the  full  amount  of  the  debt. 

3.  Ou  settlement  of  an  account  consisting  of 
several  notes  secured  by  chattel  mortgages  on 
which  partial  payments  had  been  made,  the 
creditor  s  agent  had  an  itemized  statement 
showing  dates  and  amounts  of  payments,  and  the 
debtor  produced  a  receipt  for  a  payment  of  $500, 
no  credit  for  which  appeared  on  the  statement. 
Credit  had  in  fact  been  given,  but  owing  to 
being  applied  on  two  notes,  $28o.35  on  cue  and 
1214.65  on  another,  neither  party  recognized 
these  credits  as  representing  the  $500  payment. 
Believing  that  this  payment  had  not  been  cred- 
ited, a  settlement  was  effected,  giving  the  debt- 
or credit  again  for  this  sum,  and  accepting  a 
cash  payment  in  full  for  the  balance,  part  of 
which  was  not  due.  Thereafter  the  creditor 
sued  to  foreclose,  ignoring  the  settlement.  Held, 
that  the  mistake  in  the  settlement  was  mutual, 
not  avoiding  the  settlement,  but  entitling  the 
creditor  to  recover  in  the  foreclosure  suit  the 
amount  tor  which  credit  had  erroneously  been 
given. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kenuan,  Judge. 

Separate  actions  by  Russell  &  Co.  against 
O.  A.  Stevenson  and  against  O.  A.  Stevenson 
and  another.  From  an  adverse  Judgment  In 
each  action,  plaintiff  appeals.    Reversed. 

Crow  &  Williams,  for  appellant  Danson 
&  Huneke,  for  respondents. 

MOUNT,  J.  These  actions  were  begun  to 
foreclose  four  chattel  mortgages  securing 
several  promissory  notes.  The  complaints 
are  in  the  usual  form  of  foreclosure  actions. 
After  the  service  of  the  summons,  the  actions 
were  consolidated  upon  motion  of  the  defend- 
ants. The  defendants  thereupon  answered, 
admitting  the  execution  of  the  notes  and 
moi-tgages,  but  denying  that  there  was  any- 
thing due  thereon,  and  tor  an  affirmative  de- 
fense pleaded  a  settlement  with  the  plain- 
tiff and  satisfaction  of  the  notes  and  mort- 
gages prior  to  the  bringing  of  the  action. 
The  plaintiff  for  reply  denied  the  settlement, 
and  alleged  that.  If  any  settlement  bad  been 
made,  it  was  procured  by  reason  of  false 
and  fraudulent  representations  made  by  de- 
fendants, and  that  It  was  without  consider- 
ation. Upon  a  trial  the  lower  court  found 
for  the  defendants,  sustaining  the  plea  of 
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settlement  and  satisfaction,   and  dismissed 
the  action.    Plaintiff  appeals. 

Tlie  facts  are  suljstantially  as  follows;  Ap- 
pellant, Russell  &  Co.,  Is  engaged  in  tbe 
manufacture  and  sale  of  tiireshing  machin- 
ery. It  maintains  a  branch  bouse  at  Port- 
land, Or.,  a  warehouse  at  Spokane,  and 
agencies  at  other  places.  The  branch  house 
at  Portland  is  is  charge  of  Mr.  A.  H.  Averill, 
who  is  a  general  agent  of  the  company,  and 
lias  general  cliarge  of  all  tbe  business  of  the 
company  in  the  states  of  Oregon  and  Wash- 
ington, and  controls  all  tbe  agents  in  that 
territory.  In  the  years  1898  ^nd  1900  tbe  re- 
spondents purchased  certain  threshing  ma- 
chinery from  appellant,  and,  to  secure  tbe 
payment  of  the  purchase  price  of  such  ma- 
chinery, executed  and  delivered  the  notes  and 
mortgages  sued  on  herein.  Some  of  the  ma- 
chinery so  purchased  was  destroyed  by  fire 
after  the  purchase,  and  some  returned  to  ap- 
pellant, and  respondents  purchased  certain 
extras  for  repaiis.  Partial  payments  were 
made  from  time  to  time  by  respondents, 
which  paymeuts  were  credited  to  their  ac- 
count On  or  about  October  20,  1902,  one  A. 
Mitchell,  who  was  a  traveling  salesman  for 
appellant,  and  who  bad  charge  of  collecting 
tbe  notes  involved  In  tills  action,  went  to 
Reardon,  a  town  where  appellant  maintained 
an  agency,  and  near  where  respondent  Ste- 
venson was  tben  residing,  and  demanded 
payment  of  the  amount  due  on  the  notes. 
After  some  dispute  as  to  tbe  amount  due, 
respondent  Stevenson  paid  tbe  said  Mitchell 
$300  on  account  of  the  indebtedness.  There- 
upon Mr.  Mitchell  requested  from  respond- 
ent Stevenson  a  settlement  of  the  whole 
amount  owing  to  appellant.  Mr.  Mitchell  at 
that  time  had  in  bis  possession  an  Itemized 
statement  of  tbe  whole  account,  showing  the 
credits  which  appellant  had  given  on  the 
account,  tbe  amount  due,  and  tbe  amount  not 
due.  Mr.  Stevenson  disputed  this  statement, 
for  the  reason  that  certain  machinery  and  ex- 
tras returned  bad  not  been  credited  for  their 
value;  and  also  contended  that  a  payment  of 
$.500  had  not  l)een  credited  at  all,  and  pro- 
duced a  receipt  for  that  amount  from  the 
agent  in  charge  of  the  Spokane  olBce.  This 
Item  did  not  appear  on  Mr.  Mitchell's  state- 
ment as  a  credit  of  $500.  It  seems  that  when 
the  $500  payment  was  made  by  Stevenson  it 
was  credited  upon  two  notes  In  separate 
items,  one  for  $286.35  and  the  other  for 
$214.65.  Neither  Mr.  Mitchell  nor  Mr.  Ste- 
venson recognized  these  items  as  being  the 
$500  payment  for  which  Stevenson  claimed 
an  additional  credit.  At  Mr.  Stevenson's  re- 
quest Mr.  Mitchell  deducted  this  $500  from 
the  amount  of  appellant's  claim.  Mr.  Mitch- 
ell also  made  other  deductions  for  which  Mr. 
Stevenson  was  in  no  wise  at  fault,  and  con- 
cluded that  there  was  still  owing  from  Mr. 
Stevenson  to  the  appellant  about  $1,100,  a 
part  of  which  was  not  tben  due.  He  then 
offered  to  settle  and  satisfy  the  whole  claim 
for  $900  cash.     Mr.  Stevenson  proposed  to 


pay  $800  In  full  settlement  Mr.  Mitchell 
thereupon  called  Mr.  Averill,  at  Portland,  Or., 
over  the  long-distance  telephone,  and  stated 
that  Mr.  Stevenson  bad  offered  to  settle  the 
whole  claim  for  $1,100.  TUs  amount  inciud- 
ed  the  $300  already  paid  and  the  $800  of- 
fered. He  also  told  Mr.  Averill  that  the 
amount  of  principal  owing  on  the  notes  was 
$1,110.  Mr.  Averill  replied  that  Mr.  MltcheU 
should  use  bis  own  Judgment  about  tbe  mat- 
ter. Mr.  Mitchell  thereupon  agreed  to  settle 
and  satisfy  the  whole  claim  for  $800,  which 
Mr.  Stevenson  thereupon  paid  to  Mr.  Mitch- 
ell. Subsequently,  on  the  same  day,  Mr. 
Averill  discovered  that  the  amount  of  prin- 
cipal on  tbe  account  was  largely  In  excess  of 
$1,100,  and  notified  Mr.  Mitchell  not  to  setUe 
on  that  basis.  Afterwards,  on  the  next  day. 
Mr.  Mitchell,  having  sent  the  money  to  Port- 
land, Or.,  notlfled  Mr.  Stevenson  that  the 
settlement  was  rescinded  and  that  bis  money 
would  be  returned.  Mr.  Stevensbn  objected 
to  a  rescission,  and  said  be  would  not  re- 
ceive back  the  money.  Within  10  days  there- 
after Mr.  Mitchell  tendered  the  money  back 
to  Mr.  Stevenson,  and  it  was  refused.  Ap- 
pellant then  credited  the  $1,100  upon  the  ac- 
count and  sued  for  tbe  balance,  disregarding 
the  settlement. 

Appellant  contends  that  there  was  no  con- 
sideration for  the  settlement  of  the  larger 
sum  for  a  smaller  one  in  cash,  and  that 
Mitchell  had  no  authority  to  make  the  settle- 
ment Neither  of  these  contentions  can  be 
sustained.  The  whole  of  the  debt  was  not 
then  due,  tbe  settlement  was  made  and  acted 
tipon,  and  the  appellant  received  the  money. 
Brown  v.  Kern,  21  Wash.  211,  67  Pac.  798; 
Price  v.  Mitchell,  23  Wash.  742,  63  Paa  514; 
Williams  v.  Blumenthal,  27  Wash.  24,  67  Pac 
393.  Whfen  Mr.  Averill,  the  general  agent 
authorized  Mr.  Mitchell  to  use  bis  own  Judg- 
ment In  making  the  settlement,  this  was 
sufficient  proof  of  Mr.  Mitchell's  authority  to 
make  th£  settlement  We  think  the  evidence 
fails  to  show  any  fraud  on  the  part  of  re- 
spondent or  any  bad  faith  which  would 
Justify  the  setting  aside  of  the  settlement  by 
tbe  appellant  Tbe  evidence,  however,  is 
conclusive  that  there  was  a  mutnal  mistake 
of  $500  made  by  respondent  and  Mr.  Mitch- 
ell In  reckoning  up  the  account  Mr.  Steven- 
son knew  he  had  made  a  payment  of  $500. 
He  bad  a  receipt  therefor,  which  was  shown 
to  Mr.  Mitchell.  He  found  no  credit  of  that 
amount  on  the  itemized  statement.  He  kept 
no  books  or  accounts  of  his  own,  and  does 
not  appear  to  have  been  Informed  of  the 
manner  in  which  the  credit  was  given.  He 
was  therefore  Justified  in  bis  belief  that  t 
mistake  of  $500  had  been  made  against  him. 
Mr.  Mitchell  did  not  know  that  the  $500  pay- 
ment had  been  separated  Into  two  Items. 
These  items  did  not  appear  to  have  been 
credited  upon  the  date  of  the  $500  payment 
He  was  therefore  Justified  in  believing  and 
relying  upon  the  statement  of  Mr.  Stevenson 
that  the  $500  had  been  paid  and  bad  not  been 
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credited  on  the  account  Both  parties  were 
mistaken,  bnt,  honestly  believing  tliat  this 
item  had  been  paid,  were  willing  to  settle, 
and  did  settle,  upon  that  basis.  This  item 
was  a  material  item  of  the  account,  but  the 
mistalve  by  which  it  was  omitted  does  not 
appear  to  have  influenced  the  settlement  of 
other  items  of  the  account,  which  were  agreed 
to,  and  a  settlement  thereof  effected  upon  a 
satisfactory  basis.  The  mistake  in  this  item 
is  therefore  not  shown  to  have  affected  or 
stained  the  other  items  of  the  transaction. 
In  such  cases  it  has  been  held  that  a  court  of 
equity  "will  allow  the  account  to  stand,  with 
liberty  to  the  plaintiff  to  surcharge  and  fal- 
sify it;  the  effect  of  which  is  to  leave  the 
account  In  full  force  and  vigor  as  a  stated 
account,  except  so  far  as  it  can  be  impugned 
by  the  opposing  party,  who  has  the  burden  of 
proof  on  him  to  establish  errors  and  mis- 
takes." 1  Story's  Eq.  Jur.  (13th  Ed.)  {  623. 
See,  also,  McDougall  v.  Cooper,  31  N.  Y.  498; 
Carpenter  v.  Kent,  101  N.  Y.  501,  5  N.  E.  787; 
-  Convllle  T.  Shook  (N.  Y.)  39  N,  E.  405;  Reid 
V.  Beyle,  .39  Kan.  559,  18  Pac.  614;  Reed  v. 
Horn,  143  Pa.  323,  22  At).  877;  Rehlll  v.  Mc- 
Tague  (Pa.)  7  Atl.  224,  60  Am.  Rep.  341.  It 
is  true  that  this  case  was  not  brought  in  the 
form  of  an  action  to  correct  the  account. 
The  action  was  brought  to  foreclose  the  mort- 
gage for  the  full  amount  claimed  to  be  due 
thereon.  The  appellant  entirely  ignored  the 
settlement.  Respondent  relied  upon  the  set- 
tlement, and  based  his  defense  thereon.  The 
court  bad  Jurisdiction  of  the  parties  and  of 
the  subject-matter,  and  was  therefore,  under 
the  practice,  authorized  to  enter  such  Judg- 
ment as  the  facts  warranted.  The  court 
found  that  a  mistake  of  $500  was  made'  in 
calculating  the  amount  due,  but  tliat  tills 
mistake  was  due  wholly  to  the  negligence 
and  carelessness  of  appellant's  agent  With 
this  finding  we  cannot  agree,  tor  reasons 
hereinbefore  stated.  The  court  should  have 
found  that  the  mistake  was  a  mutual  one, 
but  one  which  did  not  avoid  the  settlement 
and  should  have  entered  a  Judgment  in  fa- 
vor of  the  plaintiff  for  the  amount  thereof 
and  for  costs,  but  without  attorney's  fees. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded  to  the  lower  court  with 
instruction  to  enter  a  Judgment  In  favor  of 
appellant  for  $500,  with  interest  from  Octo- 
ber 20,  IfHXi,  at  the  legal  rate,  together  with 
the  costs  of  the  action;  appellant  to  recover 
the  costs  of  this  appeal. 

FTTLLERTON,  O,  J.,  and  HADLEY,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


(34    Wash.    178) 

REED  V.  SLOCUM  «t  al. 

(Supreme  Court  of  Washiugton.    Feb.  29,  1904.) 

SPECIFIC    PERFOKMANCE— EVIDENCE— MUTTIAL 
MISTAKE. 

1.  In  a  suit  for  specific  performance  of  a  con- 
tract for  the  sale  of  land,  evidence  held  to  show . 
that  10  acres  in  controversy  were  included  in 
the  contract  by  mutual  mistake. 


Appeal  from  Superior  (Tourt,  Clarke  Coun- 
ty; A.  L.  Miller,  Judge. 

Action  by  S.  A.  Reed  against  0.  W.  Slocum 
and  another.  BYom  a  Judgment  in  favor  of 
defendants,  plaintiff  appeals.    Affirmed. 

E.  M.  Green,  for  appellant  W,  W.  Mc- 
Credie,  for  respondents. 

MOUNT,  J.  Plaintiff  brought  this  action 
In  the  lower  court  to  enforce  specific  per- 
formance of  a  contract  of  purchase  of  real 
estate.  The  complaint  sets  up  the  contract, 
and  alleges  a  compliance  therewith  on  the 
part  of  the  plaintiff,  and  a  refusal  by  defend- 
ants to  convey  the  lands  described  by  the 
contract.  Defendants  by  their  answer  admit 
the  making  of  the  contract  but  allege  that 
they  were  not  at  that  time,  and  are  not  now, 
the  owners  of  all  the  lands  therein  describ- 
ed, and  that  10  acres  of  land,  not  owned  by 
them,  and  not  Intended  to  be  sold  by  them, 
and  which  plaintiff  did  not  intend  to  pur- 
chase, were  by  mutual  mistake  included  in 
the  contract;  and  also  allege  a  readiness  and 
offer  to  comply  with  the  contract  as  the 
same  was  intended  to  be  made  by  all  the  par- 
ties thereto,  and  ask  for  a  reformation  of 
the  contract  sued  upon.  The  reply  denied 
the  allegations  of  the  answer.  At  the  trial 
the  court  found  in  favor  of  the  defendants. 
Plaintiff  appeals. 

The  only  question  involved  on  this  appeal 
Is  one  of  fact  viz.,  was  there  a  mutual  mis- 
take made  by  the  parties  in  describing  the 
lauds  which  they  intended  to  include  in  the 
contract?  We  have  carefully  examined  the 
evidence,  and  are  convinced  that  the  finding 
of  the  lower  court  on  this  question  was  right. 
The  whole  tract  of  land  described  In  the 
contract  is  a  rectangular  tract  containing 
87%  acres.  It  is  described  in  the  contract  as 
follows:  "Beginning  at  the  northeast  corner 
of  the  Michael  Hartlgan  homestead  claim 
334,  running  thence  south  30  chains,  thence 
west  29  chains  and  15  links,  thence  north  30 
chains,  thence  east  29  chains  and  15  links  to 
the  place  of  beginning,  containing  eighty- 
seven  and  one-half  acres  of  lands."  Before 
defendants  acquired  the  title  to  this  tract  of 
land  they  held  a  mortgage  upon  it.  In  order  to 
avoid  foreclosure  of  the  mortgage,  they  took 
a  deed  from  the  mortgagors  for  the  whole 
tract  and  Immediately,  as  a  part  of  the  same 
transaction,  reconveyed  to  a  Mrs.  Laws  10 
acres  in  rectangular  form  out  of  the  south- 
west quarter  of  the  tract  This  10  acres  was 
cleared  and  improved  land  upon  which  Mrs. 
Laws  lived.  The  balance  of  the  tract  was 
timber  lands.  The  controversy  here  is  over 
this  10  acres.  When  plaintiff  and  defendants 
entered  into  the  contract  involved  in  this 
action,' the  whole  tract  was  described,  with- 
out excepting  therefrom  this  10  acres.  There 
can  be  no  doubt  at  all  from  the  evidence  that 
the  defendants  did  not  intend  to  Include  this 
10  acres  in  the  contract  of  sale  with  the 
plaintiff.  The  only  possible  question  in  the 
case  is  whether  the  plaintiff  intended  to  put> 
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chase,  and  tbougbt  at  the  time  the  contract 
was  drawn  that  he  was  purchasing,  this  10 
acres,  In  addition  to  the  77%  acres  owned  by 
defendants.  We  are  of  the  opinion  that  his 
own  evidence  discloses  the  fact  that  be  knew 
he  was  not  to  have  this  10  acres.  He  testi- 
fied in  substance  that  at  the  time  the  con- 
tract was  entered  into  be  was  in  the  wood 
business;  that  he  bought  the  land  for  the 
timber  upon  it;  that  be  had  known  the  10- 
acre  tract  for  two  or  three  years  prior  to  the 
time  of  the  contract;  that  he  knew  where 
Mrs.  Laws  lived;  and  that  when  he  pur- 
chased the  land  he  did  not  think  he  was  g^et- 
ting  the  house  and  land  around  it.  There 
are  other  strong  circumstances  in  the  case 
tending  to  show  that  plaintiff  intended  to 
purchase  the  land  owned  by  the  defendants, 
which  contained  but  77Mt  acres;  but  the  fore- 
going evidence  of  the  plaintiff  himself  is  con- 
clusive of  the  question. 
The  judgment  is  therefore  affirmed. 

FULJ,ERTON,  C.  J.,  and  HADLEY,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


(34  Wash.  US) 

BROWN  et  al.  v.  CALLOWAY. 

(Supreme  Court  of  Washington.    Feb.  29, 1904.) 

APPEAIy-NOTICE  —  BRIEF  —  SPECIFICATION  OF 
ERROR— SUFFICIENCY— ACTION  FOR  RECOV- 
ERY OF  LAND— ELECTION  OF  CAUSE  OF  AC- 
TION—PROPRIETY OF  COMPELLING. 

1.2  Ballinger's  Ann.  Codes  &  St.  {  6503, 
provides  that  a  party  desiring  to  appeal  shall 
give  notice  "that  he  appeals,"  and  section  (J518 
provides  that  no  appeal  shall  be  dismissed  for 
any  informality  or  defect  in  a  notice  if  it  ap- 
pears that  the  adverse  party  has  had  suflBcient 
notice,  etc.  held,  that  a  notice  reading  "you 
are  hereby  notified  that  the  plaintiffs  »  •  » 
hereby  give  notice  of  their  application  to  ap- 
peal," while  defective,  because  no  such  thing 
us  an  application  to  appeal  is  known,  was  not 
fatally  so. 

2.  Under  Supreme  Court  Rule  8  (40  Pac.  x), 
requiring  errors  to  be  clearly  pointed  out  in  ap- 
pellant's brief,  a  brief  will  not  be  stricken  from 
the  files  where  but  one  error  is  relied  on,  which 
is  stated  clearly  at  the  close  of  the  statement 
of  facts. 

3.2  Ballinger's  Ann.  Codes  &  St.  $  5500, 
provides  that  any  person  having  a  valid  sub- 
sisting interest  in  realty  and  a  right  to  the  pos- 
sessiou  thereof  may  recover  the  same  by  action 
to  be  brought  against  the  teuant  in  possession, 
and  may  nave  judgment  quieting  or  removing 
a  cloud  from  his  title.  Section  5308  provides 
that  the  plaintiff  shall  set  forth  in  his  complaint 
the  nature  of  his  estate,  claim,  or  title,  and  the 
defendant  may  set  up  a  legal  or  equitable  de- 
fense, and  the  superior  title,  whether  legal  or 
equitable,  shall  prevail.  Plaiutiffs  alleged  that 
a  mortgage  made  by  their  ancestor  was  fore- 
closed agniast  his  administrator  only,  and  that 
the  title  acquired  by  the  purchaser  at  the  fore- 
closure sale  constituted  a  cloud  on  their  title, 
but  they  did  not  allege  possession  in  themselves. 
"For  a  further  and  separate  and  second  cause 
of  action,"  they  alleged  that  their  immediate 
ancestor  was  the  owner  and  in  possession  of 
the  property,  and  that  defendant  took  posses- 
sion and  has  ever  since  held  it,  and  that  they 
were  the  ancestor's  sole  heirs  and  entitled  to 
the  possession.  The  prayer  was  for  a  decree 
quieting  title,  and  for  damages  as  alleged  in  the 
second  cause  of  action.    Held,  that  though  the 


pleading  was  defective  in  separating  into  two 
causes  of  action  what  under  the  statute  consti- 
tuted but  one,  yet  since  reading  the  pleading 
as  a  whole  it  was  sufficient  under  the  statute, 
it  was  error  to  compel  plaintiffs  to  elect  on 
which  cause  of  action  they  would  proceed,  and, 
on  their  refusal,  to  dismiss  the  suit. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty; Henry  L.  Kenuan,  Judge. 

Suit  by  3.  J.  Brown  and  others  against 
J.  D.  Calloway.  From  an  order  dismissing 
the  suit,  plaintiffs  appeal.    Reversed. 

Hartson  &  Holloway,  for  appellants. 
Graves  &  Graves,  for  respondent. 

MOUNT,  J.  Respondent  moves  to  dis- 
miss this  appeal  for  the  reason  that  the 
notice  Is  not  sufficient.  The  part  df  the  no- 
tice to  which  objection  is  made  is  as  fol- 
lows: "You  are  hereby  notified  that  the 
plaintiffs  in  the  above-entitled  action  hereby 
give  notice  of  their  application  to  appeal  to 
the  Supreme  Court,"  etc.  The  statute  pro- 
vides, at  section  6503,  2  Ballinger's  Ann. 
Codes  &  St,  that  a  party  desiring  to  appeal 
from  a  judgment  or  an  order  shall  give  notice 
"that  he  appeals  from  such  Judgment  or  ordw 
to  the  Supreme  Court,"  etc.,  and  it  is  argued 
that  a  notice  of  an  application  to  appeal  is 
not  a  notice  of  appeal.  There  is  no  such 
practice  in  this  state  as  an  application  for 
an  appeal.  The  appeal  goes  as  a  matter 
of  course  when  notice  Is  given  and  bond 
filed.  No  order  or  allowance  of  the  appeal 
is  necessary,  and  none  was  asked  for  or  made 
in  this  case.  Section  6518,  2  Ballinger's  Ann. 
Codes  &  St,  provides:  "•  *  •  Ahd  no  ap- 
peal shall  be  dismissed  for  any  informality 
or  defect  in  the  notice  of  appeal  or  the 
service  thereof,  if  from  the  notice  or  other 
parts  of  the  record  on  appeal  it  appears 
that  the  adverse  party  has  bad  sufficient 
notice  of  the  appeal,  describing  the  judgment 
or  order  appealed  from,"  etc.  The  respond- 
ent was  not  misled  by  this  notice.  He  knew 
what  was  intended,  and  had  sufficient  notice 
of  the  appeal.  The  judgment  appealed  from 
was  described  with  certainty.  We  think  the 
notice  was  sufficient  under  the  statute  named. 
Ranahan  v.  Gibbons,  23  Wash.  255,  62  Pae. 
773;  In  re  Murphy's  Estate,  26  Wash.  222, 
66  Pac.  424. 

Motion  is  also  made  to  strike  the  brief  of 
appellants  and  affirm  the  case,  because  each 
error  Is  not  clearly  pointed  out  as  required 
by  rule  8  (40  Pac.  x).  But  one  error  Is  re- 
lied upon,  viz.,  that  the  trial  court  com- 
pelled the  appellants  to  elect  between  two  al- 
leged causes  of  action,  and  this  Is  the  only 
question  discussed  on  the  appeal.  It  Is  true 
that  this  error  is  not  stated  separately  from 
the  "statement  of  facts,"  but  it  Is  stated 
clearly  at  the  close  thereof,  and  for  that 
reason  the  motion  should  be  and  is  denied. 

The  complaint  in  form  attempts  to  set  out 
two  separate  causes  of  action.  For  the  first 
It  is  alleged  that  one  Edward  Quinn  died  In 
1892,  seised  of  certain  described  real  prop- 
erty  in   Spokane   county;   that   title   there- 


Digitized  by 


Google 


Wash.) 


BROWN  ▼.  CALLOWAY. 


631 


to  passed  by  descent  to  one  Bridget  Brown, 
and  upon  her  death,  in  1901,  it  passed  to 
the  plaintiffs,  her  sole  heirs;  that  in  1895  a 
mortgagee  of  the  premises,  under  a  mortgage 
made  by  said  Quinn,  commenced  an  action  to 
foreclose  bis  mortgage,  making  no  one  a  par- 
ty but  the  administratrix  of  Quinn's  estate; 
that  the  foreclosure  proceedings,  which  are 
set  ont  in  full,  culminated  in  a  Judgment  of 
foreclosure  and  a  sale  of  the  mortgaged  prop- 
erty to  the  mortgagee;  that  the  defendant 
claims  some  title  to  the  premises  by  virtue 
of  mesne  conveyances  from  the  purchaser 
at  said  sale;  that  this  claim,  and  the  fore- 
closure proceedings  and  conveyances  upon 
which  it  is  based,  are  a  cloud  upon  plaintiffs' 
title.  It  ia  not  alleged  in  this  cause  of  ac- 
tion who  was  in  possession  of  the  prop- 
erty. The  complaint  then,  "for  a  further 
and  separate  and  second  cause  of  action," 
alleges  substantially  that  plaintiffs'  ancestor, 
Bridget  Brown,  was,  on  December  2,  1895, 
the  owner  and  in  possession  of  the  property 
described  (the  same  as  In  the  first  cause 
of  action),  and  that  in  1900  the  defendant 
took  possession  of  said  realty  without  right, 
and  has  ever  since  held  it;  that  in  1901  said 
Bridget  Brown  died,  and  that  plaintiffs  are 
her  sole  heirs  and  are  entitled  to  possession 
of  said  realty;  that  plaintiffs  have  been  dam- 
aged in  the  sum  of  $300  on  account  of  being 
deprived  of  said  real  estate.  The  prayer  is 
for  a  decree  quieting  title  to  the  realty  in 
plaintiffs,  for  ?300  damages,  and  for  general 
relief.  It  appears  to  be  conceded  in  the 
briefs  that  a  demurrer  to  each  of  these  causes 
of  action  was  denied,  but  no  record  there- 
of appears  in  the  transcript  Subsequently 
an  order  was  made  by  the  court  upon  motion 
of  the  defendant,  requiring  the  plaintiffs  to 
olect  upon  which  of  the  stated  causes  of 
action  they  would  proceed.  Plaintiffs  re- 
fused to  make  the  election,  and  the  court 
thereupon  dismissed  the  action.  Plaintiffs 
appeal  from  this  order  of  dismissal. 

The  only  question  presented  on  this  appeal 
is  whether  or  not  the  coiut  erred  In  requir- 
ing plaintiffs  to  elect  between  the  causes  of 
action  stated,  and  to  proceed  upon  one  with- 
out regard  to  the  other.  The  court  below 
evidently  sustained  this  motion  upon  the 
theory  that  two  separate,  Inconsistent  causes 
of  action  were  stated  in  the  complaint  In 
Povah  v.  Lee,  29  Wash.  108,  69  Pac.  639, 
this  court  held  that  a  party  out  of  posses- 
sion of  real  property  could  not  maintain  an 
equitable  action  to  remove  a  cloud  and  quiet 
title  to  such  realty,  but  the  remedy  of  a 
I>erson  out  of  possession  was '  to  bring  an 
action  under  the  provisions  of  sections  5500- 
6508,  2  Balllnger's  Ann.  Codes  &  St,  for 
possession  of  the  property,  and  in  that  ac- 
tion set  up  his  title,  so  that  the  court  in 
•one  action  may  determine  the  superior  title, 
both  legal  and  equitable,  of  the  contend- 
ing parties.  Under  these  statutes  it  is  not 
necessary  for  a  plaintiff  to  split  up  a  cause 
ot  action  into   legal   and  equitable  causes 


and  state  them  separately.  It  is  only  neces- 
sary to  state  the  facts.  Under  the  rule  in 
Povah  v.  Lee,  in  order  to  state  facts  suf- 
ficient to  constitute  an  equitable  cause  of 
action  to  remove  a  cloud  from  the  title,  it 
is  necessary  to  allege  possession  In  the  plain-, 
tiff,  or  that  the  property  was  not  in  the 
possession  of  any  one.  In  order  to  state  a 
cause  of  action  for  possession  of  realty,  it 
is  necessary  to  allege  that  the  plaintiffs  are 
wrongfully  and  unlawfully  dispossessed  of 
the  property.  It  will  thus  be  seen  that  when 
the  plaintiffs  in  this  case  undertook  to  state 
two  separate  causes  of  action,  one  asking 
for  the  removal  of  a  cloud  from  the  title  and 
the  other  for  possession  of  the  property, 
the  two  causes  as  stated  were  necessarily  in- 
consistent, because  by  the  one  plaintiffs 
must  l>e  in  possession,  and  by  the  other  they 
must  be  out  of  possession.  Plaintiffs,  how- 
ever, in  stating  their  first  cause  of  action, 
did  not  allege  which  of  the  parties  was  in  pos- 
session. In  stating  their  so-called  second 
cause,  they  allege  that  defendant  is  In  posses- 
sion. It  is  apparent  from  reading  the  complaint 
that  the  pleader  undertook  to  state  a  cause 
of  action  for  possession  and  to  set  forth  the 
nature  of  the  plaintiffs'  estate  and  claim  and 
title  to  the  property  under  the  statutes  above 
referred  to,  and  this  has  been  done  in  the 
two  causes  when  they  are  taken  together 
and  read  as  one.  The  pleader  evidently  en- 
deavored to  bring  himself  within  the  pro- 
visions of  the  statute  above  cited,  but  un- 
fortunately, thinking  that  the  facts  entitling 
him  to  equitable  relief  must  be  set  up  separ- 
ately from  those  entitling  him  to  legal  re- 
lief, stated  his  facts  as  two  separate  and 
distinct  causes  of  action,  when  in  fact  be 
lias  but  one  cause.  This  court  has  said,  un- 
der the  liberal  rules  of  pleadings  contained 
in  the  statute,  that  "if  the  plaintiff  sets 
forth  facts  constituting  the  cause  of  action 
and  entitling  bim  to  some  relief,  be  is  not  to 
be  turned  out  of  court  because  he  has  miscon- 
ceived the  nature  of  his  remedial  right." 
Damon  v.  Leque,  14  Wash.  253,  44  Pac.  261; 
Watson  V.  Glover,  21  Wash.  677,  59  Pac.  516; 
Yarwood  v.  Johnson,  29  Wash.  643,  70  Pac. 
123.  We  might  add  that  the  substance  of 
the  facts  stated  in  a  complaint  will  control 
the  form  of  it  and  the  court  will  construe 
all  the  facts  stated,  without  reference  to 
the  number  of  causes  of  action  into  which 
the  pleader  may  have  erroneously  divided  bis 
complaint.  The  result  of  the  order  of  the 
court  requiring  the  plaintiffs  to  elect  upou 
which  cause  of  action  they  would  proceed 
has  been  to  deprive  the  plaintiffs  of  their 
remedy  under  the  statute.  This  was  error. 
The  court  should  have  disregarded  the  state- 
ment in  the  complaint  that  there  were  two 
causes  of  action,  and  treated  the  complaint 
as  stating  but  one  cause. 

The  Judgment  of  dismissal  is  therefore  re- 
versed, with  instructions  to  the  lower  court 
to  reinstate  the  action  for  further  proceed- 
ings.   Since  the  error  herein  was  the  result 
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of  the  coufused  conditl(m  of  appellants'  plead- 
ings, the  costs  of  the  appeal  should  abide 
the  result  of  the  action  in  the  court  below. 

FULLERTON,  C.  J.,  and  HADLBY,  AN- 
DERS,  and  DUNBAR,  JJ.,  concur. 


((31  Wash.  181) 

CROOKER  V.  PACIFIC  LOUNGE  &  MAT- 
TRESS  CO. 

(Supreme  Court  of  Washington.    Feb.  29, 
1904.) 

MASTER  AND  SERVANT— DEFECTIVE  MACHIN- 
ERY—EVIDENCE OF  CUSTOM— ADMISSIBILITY 
—CONTRIBUTORY  NEGLIGENCB— JURY  QUES- 
TION —  ASSUMPTION  OF  RISK  —  EFFECT  OF 
PROMISE  TO  REPAIR— APPEAL,-DISMISSAL. 

1.  An  appeal  will  not  be  dismissed  for  fail- 
ure to  sei-ve  and  file  a  motion  for  new  trial, 
where  the  record  discloses  that  a  paper  was 
served  and  filed  which  was  treated  bjr  the  par- 
ties and  the  trial  court  as  such  a  motion,  with- 
out objection. 

2.  A  servant  alleged  that  he  was  injured 
through  the  negligence  of  his  master  in  not 
placing  a  spreader  or  guard  before  a  ripsaw 
at  which  he  worked,  thus  protecting  the  saw 
from  splinters,  etc.,  and  protecting  the  opera- 
tor; and  that  plaintiff  was  injured  within  such 
time  after  his  master  had  promised  ,to  guard 
the  saw  as  would  be  reasonable  to  allow  for 
the  improvement  to  be  made.  Held,  that  evi- 
dence of  the  custom  or  usage  as  to  placing 
guards  or  spreaders  on  ripsaws  to  prevent  in- 
jury to  operators  was  admissible  under  the  com- 
plaint. 

3.  In  a  servant's  action  for  injuries  from  an 
unguarded  ripsaw  at  which  he  was  working, 
evidence  of  the  custom  or  usage  as  to  placing 
guards  or  spreaders  on  ripsaws  for  the  op- 
erator's protection  is  relevant  on  the  issue  of 
the  master's  negligence,  though  a  noncompliance 
therewith  would  not  necessarily  charge  the  mas- 
ter with  negligence. 

4.  In  a  servant's  action  for  injuries  from  an 
unguarded  ripsaw  at  which  he  worked,  expert 
witnesses  testified  for  him  that  spreaders  or 
guards  were  necessary  adjuncts  to  hand-fed 
ripsaws,  for  the  protection  of  the  operator.  The 
master's  witnesses  testified  that  spreaders  were 
antiquated  devices,  impracticable,  and  augment- 
lug  danger,  and  were  being  generally  discarded. 
Held,  that  it  was  proper  to  permit  respondent's 
witness  to  testify  in  rebuttal  that,  out  of  27 
ripsaws  examined  in  the  mills  and  factories  of 
a  certain  city,  he  foimd  24  guarded. 

5.  Where,  on  a  previous  appeal  in  a  servant's 
action  for  injuries,  it  has  been  held  that  defend- 
ant's motion  for  a  nonsuit  was  improperly 
granted,  such  decision  is  conclusive  on  a  subse- 
quent appeal  on  the  issue  of  contributory  negli- 
gence presented  practically  on  the  same  evi- 
dence, though  on  the  first  appeal  the  principal 
question  discussed  was  the  negligence  of  the 
defendant. 

6.  Evidence  in  an  action  by  the  operator  of 
a  hand-fed  ripsaw  for  injuries  from  a  flying 
spliuter,  caught  and  projected  by  the  saw  on 
account  of  the  absence  of  a  guard  or  spreader, 
examined,  and  held  sufficient  to  take  the  issue 
of  plaintiffs  contributory  negligence  to  the  jury, 
in  view  of  his  testimony  that  he  was  operatiug 
the  saw  in  the  customary  manner  when  injured. 

7.  Where  a  workman  using  a  defective  ma- 
chine complains  to  the  foreman,  who  promises 
to  remedy  the  defect,  and  the  workman  con- 
tinues at  work,  the  danger  not  being  so  im- 
minent that  a  reasonably  prudent  maa  would 
have  refused  to  continue  the  work,  and,  while 
relying  on  the  promise  and  within  such  time 
as  would  be  reasonably  allowed  for  its  perform- 
ance, is  injured,  he  does  not  assume  the  risk. 


8.  The  operator  of  a  dangerous  machine  who 
has  secured  bis  employer's  promise  to  supply 
a  device  to  lessen  the  danger  must,  if  he  con- 
tinues to  operate  the  machine  before  the  device 
is  attached,  do  so  with  proper  care,  conaderiag 
its  unprotected  condition,  or  otherwise  he  for- 
feits the  promise,  and  cannot  recover  for  an 
injuiT. 

9.  In  an  action  by  a  19  year  old  boy  for  an 
injury  from  an  unguarded  ripsaw  which  he  was 
feeding,  his  experience  at  such  work  covering 
about  314  weeks,  it  is  not  ground  for  reversal 
to  instruct  that  in  considering  the  question  of 
contributory  negligence  the  jury  may  consider 
the  plaintiff's  age  and  experience,  and  whether 
or  not  he  was  an  expert  in  the  operation  of  rip- 
saws. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; W.  O.  Chapman,  Judge. 

Action  by  Walter  V.  R.  Crooker  against 
the  Pacific  Lounge  &  Mattress  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Reynolds  &  Orlggs  and  Stiles  &  DooUttle. 
tor  appellant.    Govnor  Teats,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
by  plaintiff,  Walter  V.  R.  Crooker,  a  minor, 
by  bis  father  as  guardian  ad  litem,  against 
defendant,  the  Pacific  Lounge  &  Mattress 
Company  (a  corporation),  to  recover  for  per- 
sonal injuries.  The  cause  was  t>efore  this 
court  on  a  former  appeal,  and  is  reported  in 
29  Wash.  30,  69  Pac.  359.  The  plaintiff  wae 
nonsuited  at  the  first  trial  In  the  superior 
court,  and  on  his  appeal  to  this  court  the 
Judgment  of  nonsuit  was  reversed,  and  the 
cause  was  remanded  for  a  new  trial.  When 
the  case  was  subsequently  called  for  trial  on 
the  17th  day  of  November,  1902,  the  superior 
court  made  an  order  discharging  W.  G.  Crook- 
er as  guardian  ad  litem  for  plaintiff,  and 
directing  that  the  cause  proceed  In  the  in- 
dividual name  of  Walter  V.  R.  Crooker  as 
sole  plaintiff.  At  the  last  trial  a  verdict  was 
rendered  in  favor  of  plaintiff  for  $2,500. 
Judgment  having  been  rendered  on  this  t»- 
diet  in  favor  at  plaintiff,  the  defendant  ap- 
peals. 

The  respondent  moves  to  dismiss  the  ap- 
peal because  appellant  failed  to  serve  and 
file  a  motion  for  a  new  trial.  The  record 
discloses  that  there  was  a  paper  served  and 
filed  In  this  action,  which  was  treated  by 
the  parties  and  considered  by  the  trial  conrt 
on  its  merits  as  a  motion  for  a  new  trial, 
without  any  objections  being  interposed  by 
respondent.  Moreover,  this  court  has  decided 
that  where  matters  alleged  as  error  were  in- 
volved in  the  disposition  of  the  case,  and 
were  fully  presented  to  the  court  below,  rul- 
ings had  thereon,  and  exceptions  taken,  t 
motion  for  a  new  trial  is  unnecessary  In  or- 
der to  obtain  a  review  of  such  rulings  on 
appeal.  Tullis  v.  Shannon,  3  Wash.  716,  2& 
Pac.  449;  Dubclch  v.  Grand  Lodge  A.  O.  U. 
W.  (Wash.)  74  Pac.  832.  The  motion  to  dis- 
miss the  appeal  is  therefore  denied. 

The  plaintiff  suffered  the  injuries  of  which 
he  complains  while  in  the  employ  of  the  de- 
fendant corporation  operating  a  ripsaw  in  its 
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factory-  The  aliegations  in  the  pleadings  of 
the  respective  parties  to  this  controversy  are 
fully  stated  in  the  former  opinion.  There 
has  been  no  change  in  the  issues  since  the 
cause  vras-heard  in  this  court  on  the  former 
appeal.  The  testimony  in  plaintiff's  belialf 
was  of  the  same  general  ciiaracter  on  the 
last  trial  as  upon  the  first  one,  wherein  the 
plaintiff  was  nonsuited  in  the  superior  court 
The  testimony  on  this  last  trial  in  behalf  of 
defendant  company  was  in  direct  conflict 
with  plaintiffs  evidence  on  all  the  material 
points  in  the  controversy. 

1.  In  his  complaint  the  respondent  alleged: 
"That  he  was  injured  through  the  negligence 
of  the  defendant  in  not  placing  tiie  spreader 
or  guard  before  the  said  saw,  and  thus  pro- 
tecting the  saw  from  the  splinters,  sticks,  and 
boards  from  coming  against  it,  and  thus  pro- 
tecting the  operator  of  the  said  saw,  and 
allowing  the  said  saw  to  remain  unguarded, 
by  reason  of  which  the  said  saw  caught  and 
threw  the  splinter  which  struck  and  Injured 
the  plaintiff;  and  that  the  said  plaintiff  was 
injured  within  such  a  time  after  said  de- 
fendant bad  promised  to  guard  the  said  saw 
as  It  would  be  reasonable  to  allow  the  said 
defendant  to  place  on  the  said  saw  the 
spreader  or  guard;  and  that  the  said  plaintiff 
was  not  injured  through  any  negligence  on 
his  part." 

In  the  court  below,  the  appellant's  counsel 
objected  to  the  admission  of  evidence  pertain- 
ing to  the  custom  or  usage  of  placing  guards 
«r  spreaders  on  ripsaws  to  prevent  accidents 
liappening  to  operators,  such  as  is  cconptained 
of  in  the  case  at  bar,  on  the  groimd  "that 
this  case  is  based  entirely  upon  a  promise, 
and  it  does  not  make  any  difference  whether 
this  sort  of  appliance  has  ever  been  used  by 
anybody  else  or  n<n.  The  only  question  is 
whether  it  was  stipulated  for,  and  whether 
the  promise  was  kept,  and  whether  the  in- 
Jury  was  caused  by  the  absence  of  this  guard. 
There  is  only  one  point  to  which  such  testi- 
mony could  go,  and  that  would  be  to  show 
what  was  the  usual  form  of  guard."  At  sub- 
sequent stages  of  the  trial,  while  respond- 
ent's witnesses  were  being  examined  in  chief, 
appellant  objected  to  the  reception  of  testi- 
mony of  this  character  on  the  grounds  of  Its 
immateriality  and  UTelevnncy.  In  this  court 
it  contends  that  the  evidence  was  inadmis- 
sible on  the  grounds  that  It  was  not  em- 
braced within  the  pleadings,  and  did  not  tend 
to  establish  negligence  on  Its  part  But  we 
think  neither  ground  is  tenable.  It  is  not 
necessary  to  set  out  the  negligent  acts  In 
detail,  but  a  general  averment  that  the  de- 
fendant was  negligent  in  doing' or  not  doing 
the  particular  act  complained  of  is  sufficient 
We  so  held  In  Collett  \».  Northern  Pacific  Ey. 
Co.,  23  Wash.  600,  63  Pac.  225.  And  in 
Coates  V.  Railroad  Company,  62  Iowa,  486, 
17  N.  W.  7C0,  it  was  held  that,  when  the 
negligence  complained  of  was  that  defendant 
had  failed  to  block  a  frog  in  its  track.  It  was 
proper  to  allow  plaintiff  to  prove,  without 


averring  it  in  his  petition,  a  custom  on  the 
part  of  defendant  to  block  all  frogs  along  its 
line,  for  the  purpose  of  showing  an  admis- 
sion that  frogs  unprotected  are  dangerous  to 
employes.  See,  also,  Kelly  v.  Southern  Minn. 
Ry.  Co.,  28  Minn.  98,  9  N.  W.  588;  Flanders 
T.  Chicago,  St.  P.,  M.  &  O.  Ry.  Co.,  51  Minn. 
197,  53  N.  W.  544;  21  Am.  &  Bug.  Ency.  of 
Law  (2d  Ed.)  524. 

As  to  the  second  objection,  we  tliink  the 
proof  complained  of  was  relevant  on  the  ques- 
tion whether  the  appellant  had  exercised  rea- 
sonable care  in  not  following  a  custom  in 
guarding  ripsaws;  not  that  a  compliance  with 
the  particular  custom  would  necessarily  ex- 
onerate or  noncompliance  necessarily  charge 
it  with  negligence,  but  its  conduct  in  that 
regard  was  a  material  fact  for  the  consider- 
ation of  the  Jury  in  connection  with  the  other 
facts  and  circumstances  developed  by  the  evi- 
dence tn  the  case.  See  Bodle  v.  Charleston 
&  W.  C.  Ry.  Co.  (S.  0.)  39  S.  B.  716,  wherein 
the  -court  observes:  "It  was  for  the  Jury  to 
say  whether  such  usual  or  customary  meth- 
od was  such  as  a  careful  and  prudent  person 
should  adopt  under  the  drctmistances." 

2.  It  is  next  urged  that  the  trial  court 
erred  in  admitting,  ov»  appellant's  objec- 
tions, the  evidence  of  James  Batcheler,  a 
witness  for  respondent  called  In  rebuttal.  Ex- 
pert witnesses  on  behalf  of  respondent  testi- 
fied that  spreaders  were  necessary  adjuncts 
to  hand-fed  ripsaws  In  order  to  prevent  ed- 
gings and  splinters  from  catching  on  the 
teeth  of  the  saw  and  being  thrown  where 
they  were  liable  to  strike  the  operator.  Wit- 
nesses of  the  same  class  on  behalf  of  appel- 
lant testified  that  spreaders  were  antiquated 
devices  on  ripsaws,  impracticable,  and  aug- 
mented the  danger  to  operators,  and  were  be- 
ing generally  discarded.  Respondent  there- 
after put  Batcheler  on  the  stand,  who  testi- 
fied that  about  the  last  of  June,  1901,  he 
visited  some  of  the  mills  and  factories  in 
Tacoma,  and  that  out  of  the  27  ripsaws  he 
examined  he  found  24  of  them  guarded.  We 
think  the  trial  court  committed  no  error  in 
admitting  this  evidence.  It  tended  to  show 
that  spreaders  were  still  in  use  and  prac- 
ticable, in  contradiction  of  the  testimony  In 
appellant's  behalf  to  the  effect  that  such 
guards  had  been  abandoned  in  the  manufac- 
turing establishments  using  hand-fed  ripsaws. 

3.  Appellant  complains  that  the  trial  court 
erred  in  not  granting  its  motion  for  a  non- 
suit on  the  ground  that  the  evidence  in  re- 
spondent's behalf  showed  hiq;  to  be  guilty 
of  contributory  negligence.  The  theory  of 
appellant's  counsel  is  that  the  testimony 
showed  that  the  sliver  which  struck  respond- 
ent and  caused  the  injury  did  not  come  from 
the  back  of  the  saw,  but  from  the  side, 
where  the  spreader  would  have  had  no  effect 
upon  it;  that  it  was  carelessness  on  respond- 
ent's part  to  leave  the  sliver  lying  wbere 
it  could  be  caught  in  the  teeth  of  the  saw 
while  engaged  in  sawing  the  next  cut  The 
respondent  testified  to  the  manner  of  his  in- 
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Jury  as  follows;  "And  I  went  down  and 
started  to  work  on  the  ripsaw,  and  ripped  a 
pleeo,  and  the  saw  was  very  dull,  and  it 
didn't  work  very  good,  and  I  tried  another 
saw,  and  it  was  In  the  same  condition;  and 
I  went  to  hliu  [meanhig  Mr.  Parker,  the 
foreman]  and  told  him  it  would  not  work, 
and  I  spoke  to  him  about  the  saw  not  having 
ii  spi-eader  on,  and  asked  him  how  It  was 
that  he  hadn't  put  tlie  spreader  on,  and  he 
said  he  didn't  have  time,  but  was  going  to 
do  it  as  soon  as  be  got  time,  and  be  told 
me  that  be  would  file  one  of  the  saws, 
sind  for  me  to  use  the  other  one  until  he  got 
that  one  done;  and  I  went  back  and  started 
to  rip,  and  I  ripped  four  or  five  pieces,  and 
then  the  saw  caught  the  edge  that  1  ripped 
off,  and  threw  it  up  and  hit  me  in  the  eye, 
and  put  my  eye  out"  Witness  further  tes- 
tified that  the  splinter  which  struck  him 
was  about  10  inches  long;  that  It  lay  between 
the  saw  and  the  gauge  alongside  of  the  saw, 
and  while  respondent  was  ripping  another 
piece  of  board,  instead  of  the  splinter  being 
pushed  oB  the  table,  It  got  around  behind 
the  saw,  catching  in  its  teeth,  which  threw 
It  forward;  that,  if  there  had  been  a  guard 
on  the  saw  at  the  time,  it  would  not  have 
been  possible  for  the  splinter  to  have  got 
caught  In  that  manner;  that  ripsawyers  de- 
pend upon  the  pieces  which  are  being  ripped 
off  to  clear  the  board,  and  there  is  no  ap- 
pliance for  knocking  these  edgings  away  from 
the  saw.  On  cross-examination  respondent 
testified,  in  response  to  questions  put  to  him 
by  appellant's  attoi-ney  regarding  this  sliver, 
as  follows:  "Q.  Why  didn't  you  push  It 
out  of  the  way?  A.  It  wasn't  the  proper 
thing  to  do.  Q.  You  knew  that  there  was 
danger  that  things  of  that  kind  might  get  on 
the  saw?  A.  Yes,  sir;  there  is  danger  of  it, 
but  there  Is  more  danger  in  putting  your 
hands  down  in  there  and  pushing  it  out." 
There  was  also  other  testimony  in  respond- 
ent's behalf,  tending  to  corroborate  him,  that 
a  spreader  on  a  ripsaw  lessened  the  danger 
to  the  operator,  and  that  It  was  unsafe  to 
use  such  ripsaw  without  a  guard.  There 
was  also  some  evidence  on  behalf  of  respond- 
ent to  the  effect  that  to  allow  these  silvers 
and  edgings  to  remain  alongside  of  the  rapid- 
ly revolving  saw  without  a  guard  was  attend- 
ed with  more  or  less  danger  to  the  operator, 
unless  such  silvers  and  pieces  were  pushed 
off  the  table  by  the  hand  or  with  a  stick 
before  ripping  the  next  cut.  The  above  mat- 
ters were  in  the  record  before  this  court  on 
the  first  appeal,  and  the  question  of  con- 
tributory negligence  was  elaborately  argued 
by  the  respective  counsel  on  both  sides  of 
the  controversy  from  the  same  standpoint  as 
now  presented  here  by  appellant.  It  is  true 
that  in  the  former  opinion  the  duty  of  the 
then  respondent  to  have  provided  a  guard  or 
spreader  for  the  saw  ptirsuant  to  the  promise 
of  its  foreman  was  the  principal  question 
discussed  and  considered  by  this  court;  still, 
evidence  of  the  above  character  was  proiwrly 


in  the  record,  and  as  we  reversed  the  deci- 
sion of  the  trial  court  granting  respondent's 
motion  for  a  nonsuit,  and  remanded  the  case 
for  a  new  trial,  it  seems  to  us  that  under 
the  well-settled  rule  this  holding  has  become 
the  law  of  the  case,  and  we  are  bound  by 
it  on  this  appeal,  even  though  It  may  not 
meet  with  our  approval  at  this  time.  Wilkes 
V.  Davies,  8  Wash.  112,  15  Pac.  611,  23  L. 
R.  A  103;  Furth  v.  Snell,  13  Wash.  660,  43 
Pac.  935;  Dodge  v.  Gaylord,  53  Ind.  305; 
Erersdou  v.  Mayhew,  85  Cal.  1,  21  Pac.  431, 
24  Pac.  382;  note  to  Hastings  v.  Foxworthy, 
34  L.  R.  A.  321. 

But  wer^  it  otherwise  we  think  the  ques- 
tion was  properly  submitted  to  the  detemuna- 
tlon  of  the  Jury.  We  appreciate  fully  the 
force  of  the  argument  of  appellant's  counsel, 
that  where  there  are  two  ways  of  working 
about  machinery,  one  absolutely  safe  and 
the  other  way  attended  with  peril  and  dan- 
ger, an  emi)loy4  who  voluntarily  chooses  the 
perilous  method  rather  than  the  safe  one 
cannot  recover  for  injuries  thereby  sustahi- 
ed;  but  whether,  in  the  case  at  bar,  the 
respondent  did  do  this,  was  a  debatable 
question.  The  respondent  testified— and  in 
this  he  was  supported  by  other  evidence- 
that  he  was  operating  the  ripsaw  in  ques- 
tion in  the  customary  manner  when  injured; 
and,  this  being  so,  tlie  question  of  his  negli- 
gence was  one  for  the  Jury,  and  not  for  the 
court.  It  must  be  made  to  appear,  by  evi- 
dence which  leaves  no  room  for  dispute,  that 
the  Injured  person  was  guilty  of  contributory 
negligence,  before  a  court  Is  warranted  In 
taking  that  question  from  the  Jury. 

4.  Appellant  further  contends  that  the  trial 
court  erred  In  giving  certain  Instructions  to 
the  jury  at  the  trial.  The  criticisms  as  to 
the  eighth  and  tenth  instructions  have  been 
heretofore  considered  and  answered  in  this 
opinion  in  the  discussion  relating  to  the  usage 
and  custom  in  guarding  of  ripsaws.  These 
Instructions  are  consistent  with  the  rules  of 
law  declared  by  this  court  on  the  former 
aijpeal,  which  liave  become  the  law  of  the 
case. 

The  ninth  instruction  given  by  the  trial 
court,  of  which  appellant  complains,  is  as 
follows:  "A  general  rule  of  law  is  that  a 
person  working  with  a  defective  or  unguard- 
ed machine,  and  without  complaint,  and 
knowing  of  the  dangers  of  the  same,  assumes 
the  danger  of  the  defect  or  unguarded  part: 
but  there  is  no  longer  any  doubt  that 
where  an  operator  of  machinery  has  express- 
ly promised  to  repair  a  defect  the  workman 
does  not  assume  the  risk  of  an  injury  caused 
thereby,  within  such  a  period  of  time  after 
the  promise  as  would  be  reasonably  allow- 
ed for  Its  performance;  nor.  Indeed,  is  any 
express  promise  or  assurance  from  the  mas- 
ter necessary.  It  is  sufficient  that  the  work- 
man may  reasonably  Infer  that  the  matter 
will  be  attended  to.  So  you  are  Instructed 
that  If  the  plaintiff,  at  the  time  of  his  em- 
ployment and  at  the  time  of  the  accident 
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saw  tbe  clanger  from  the  lack  of  the  guard, 
aud  complained  of  the  same  to  the  foreman, 
and  tbe  foreman  promised  to  put  on  a  guard, 
and  the  plaintiff  went  to  work,  and  con- 
tinued at  work,  on  the  promise,  and  you 
further  find  that  the  danger  was  not  so  im- 
minent and  immediate  that  a  reasonably 
prudent  man  would  not  go  to  work  or  con- 
tinue at  work  on  the  saw,  and  that  at  the 
time  of  the  accident  the  plaintiff  was  rely- 
ing upon  tbe  foreman's  promise  to  place  on 
a  guard,  then  you  are  instructed  that  the 
plaintiff  did  not  assume  the  risk  and  danger 
of  an  injury  resulting  from  tbe  lack  of  a 
guard."  This  Instruction  is  sustained  by  the 
principles  of  law  announced  in  the  former 
opinion  and  the  authorities  therein  cited.  To 
the  same  effect,  see,  further,  Jolmson  v.  An- 
derson &  Middleton  Lumber  Co.,  31  Wash. 
oo4,  72  Pac.  107;  Indianapolis  &  St.  Louis 
Ry.  Co.  V.  Watson,  114  Ind.  20,  14  N.  E.  721, 
15  N.  E.  824,  5  Am.  St.  Rep.  578;  ErUnian 
V.  Illinois  Steel  Co.,  95  Wis.  6,  09  N.  W.  993, 
00  Am.  St.  Rep.  66. 

The  court  also  instructed  the  Jury  in  the 
following  language:  "Tbe  operator  of  a  dan- 
gerous machine,  who  has  received  from  his 
omployer  a  promise  to  supply  a  device  cal- 
culated to  lessen  the  danger,  must,  if  he 
elects  to  operate  the  machine  before  tbe  de- 
vice is  attached,  operate  his  machine  with 
due  and  proper  care,  consideriug  Its  unpro- 
tected condition,  In  order  that  he  may  avoid 
injury.  Therefore  It  was  the  duty  of  the 
plaintiff,  while  be  was  relying  upon  the 
promise  to  attach  tbe  spreader  or  guard,  if 
such  promise  was  made  him,  to  handle  the 
niaeblne  with  reasonable  care,  in  view  of  the 
fact  that  the  spreader  or  guard  had  not  been 
nttached;  and,  if  he  did  not  so  handle  it,  he 
forfeited  the  promise  and  cannot  now  recover 
for  his  injury."  These  principles  of  law  are 
amply  sustained  by  courts  and  elementary 
writers  of  the  highest  authority.  See  In- 
dianapolis &  St  Louis  Ry.  Co.  v.  Watson, 
supra. 

The  following  Instruction  is  also  assigned 
as  error  by  appellant:  "In  considering  the  ev- 
idence on  the  question  of  contributory  negli- 
gence you  may  take  into  consideration  the 
age  of  the  plaintiff  and  his  experience  in 
the  work  he  was  at  at  the  time  of  the  ac- 
<-ident,  and  whether  or  not  he  was  an  expert 
in  the  operation  of  ripsaws."  While  the 
practice  of  trial  courts  hi  calHng  a  jury's  at- 
tention to  particular  items  of  evidence  is  not 
to  be  generally  commended,  we  think  that 
the  superior  court  committed  no  prejudicial 
error  in  doing  so  in  this  instance. 

5.  Error  is  assigned  because  the  trial  court 
refused  to  give  certain  Instructions  request- 
ed by  the  appellant  These  we  have  ex- 
amined In  detail,  and  think  all  that  is  ma- 
terial in  them  was  given  in  the  general  charge 
of  the  court 

There  is  no  'eversible  wror  In  tbe  record, 
aud  the  Judgment  is  affirmed, 


(34  Waab.  181) 

NELSON  v.  McLELLAN. 

(Supreme  Court  of  Washington.    Feb.  29,  1904.) 

APPEAL,— COSTS— STENOGRAPHEIR'S  PEIES— TAX- 
ATION—MODE  OP  ESTIMATE. 

1.  Under  Laws  1893,  p.  132,  c.  61,  f  29,  pro- 
viding that  tbe  prevuiling  party  on  appeal  may 
recover  any  sum  actually  paid  or  incurred  as 
stenographer's  fees,  uot  exceeding  10  cents  a 
folio,  for  making  a  transcript  of  the  evidouce, 
where  the  amount  paid  or  incurred  for  the  tran- 
script is  less  than  10  cents  a  folio  only  the 
amount  so  paid  can  be  recovered,  and  it  the 
amount  paid  or  incurred  etiuals  or  exceeds  10 
cents  a  folio,  the  amouut  recoverable  is  limited 
to  10  cents,  irrespective  of  the  actual  otitlay. 

2.  The  clerk,  on  taxing  the  prevailiiift  party's 
stenographer's  fees,  properly  estimated  the  num- 

!  her  of  folios  by  countmg  a  number  of  pages 
of  the  transcript,  and  taking  tUe  average  of 
those  counted  as  the  average  for  tbe  whole. 

Appeal  from  Superior  Court,  King  County; 
W.  U.  Bell,  Judge. 

Action  by  Royal  C.  Nelson  against  F.  Mc- 
Lellun.  From  a  judgment  for  plaintiff,  de- 
fendant appealed,  and  secured  a  reversal. 
71  Pac.  747.  On  defendant's  motion  to  retax 
costs.     Denied. 

Roberts  &  Leehey,  for  appellant.    Preston, 
Carr  &  Oilman  and  J.  W.  Eayburn.  for  re- 
I  spondent 

FULLERTON,  C.  J.  The  judgment  ap- 
pealed from  in  this  cause  was  reversed,  and 
costs  were  awarded  to  the  appellant.  In  tax- 
ing these  costs  the  clerk  found  the  transcript 
to  contain  1,211  folios,  and  allowed  therefor 
the  sum  of  $U21.10,  being  at  the  rate  of  10 
cents  per  folio.  The  appellant  excepts  to  the 
amount  allowed,  and  shows  that  he  actually 
paid  a  stenographer  for  a  transcript  of  the 
evidence  the  sum  of  $200,  and  asks  that  he 
be  reimbursed  in  this  amount  for  this  Item. 
He  contends,  first  that  the  amount  allowed 
by  the  clerk,  viz.,  10  cents  per  folio,  is  less 
than  the  statute  authorizes;  and,  second, 
that  tbe  clerk  miscounted  the  folios,  allovrlng 
only  2%  folios  to  tbe  page  while  the  stenog- 
rapher charged  him  for  3.  That  part  of  the 
statute  regulating  the  costs  to  be  allowed  on 
appeals  to  this  court  reads  as  follows: 
"Costs  shall  be  allowed  in  the  Supreme 
Court,  irrespective  of  any  costs  taxed  In  the 
case  in  the  court  below,  to  the  prevailing 
party  in  the  Supreme  Court,  on  any  appeal 
In  any  civil  action  or  proceeding  as  follows: 
The  fees  of  the  clerk  of  the  Supreme  Court 
paid  by  the  prevailing  party,  the  fees  of  the 
clerk  of  the  court  below  for  preparing,  cer- 
tifying and  sending  up  the  records  on  appeal, 
or  any  supplementary  record,  paid  by  the 
prevailing  party,  aud  twenty-five  dollars  at- 
tbrneys"  fees,  besides  ills  necessary  disburse- 
ments for  the  printing  of  briefs,  and  any 
sum  actually  paid  or  Incurred  by  the  pre- 
vailing party  as  stenographer's  fees,  not  ex- 
ceeding ten  cents  a  folio,  for  making  a  tran- 
script of  tbe  evidence  or  any  part  thereof  in- 
cluded in  the  bill  of  exceptions  or  statement 
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of  facts.  •  •  •"  Laws  1893.  p.  132,  c.  61, 
$  29.  It  seems  to  us  tliat  this  statute  is  so 
plain  as  to  leave  no  room  for  doubt  as  to  its 
meaning.  Tlie  statute  lias  two  limitations. 
If  the  amount  paid  or  incurred  for  the  tran- 
script is  less  tlian  10  cents  per  folio,  only  the 
amount  so  paid  or  incurred  can  be  recovered 
as  costs;  but  if  the  amount  paid  or  incurred 
equals  or  exceeds  10  cents  per  folio,  tlie 
amount  to  l>e  recovered  is  limited  to  10  cents 
per  folio.  It  may  be  true,  as  the  appellant 
contends,  that  this  sum  will  not  reimburse 
him  for  the  amount  of  his  actual  outlay,  but 
that  is  not  a  matter  with  which  the  court 
can  concern  Itself.  The  regulation  of  court 
costs  is  for  the  Legislature,  and  that  body 
must  be  appealed  to  if  the  costs  allowed  by 
it  are  either  burdensome  or  insufficient.  The 
courts  can  do  no  more  than  follow  its  man- 
date so  long  as  it  acts  within  its  constitu- 
tional powers. 

As  to  the  second  question,  neither  the  ap- 
pellant nor  the  clerk  determined  the  number 
of  folios  by  actual  count.  While  the  appel- 
lant does  not  make  the  method  by  which  be 
estimated  the  number  very  clear,  it  seems 
from  the  affidavits  filed  that  three  folios  per 
page  was  taken  as  the  average,  because  it 
was  found  that  such  was  the  general  aver- 
age of  similar  work.  The  clerk  made  bis 
estimate  by  counting  a  number  of  pages  of 
the  transcript,  and  taking  the  average  of 
these  as  an  average  for  the  whole.  This  lat- 
ter method,  it  seems  to  us.  Is  more  apt  to  be 
correct  for  the  particular  work,  and  we  shall 
for  that  reason  allow  his  estimate  to  stand. 

The  motion  to  retax  Is  denied. 

HADLBY,  MOUNT,  and  ANDERS,  JJ, 
concur. 


(34  Waah.  184) 

BELDEN  v.  KROM,    " 

(Supreme  Conrt  of  Washington.    Feb.  29, 1904.) 

SALES     OP     STOCK— BHEACH     OP    CONTRACT- 
MEASURE  OF  damaoe:s. 

1.  Where  defendant  sold  plaintiff's  assignor 
shares  of  stock,  receiving  the  price,  plaintiff's 
meastire  of  damages  ou  defendaat's  refusal  to 
deliver  the  stock  was  its  value  at  the  time  of 
demand. 

Appeal  from  Superior  Court,  Spokane  Coun- 
ty;  Henry  L.  Kennan,  Judge. 

Action  by  Russell  G.  Belden  against  S.  S. 
Krom.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

E.  M.   Heybum,  for  Bpt)ellant    Crow  &  , 
Williams,  for  respondent 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  from  defendant  the 
value  of  certain  stock  which  defendant  sold 
and  agreed  to  deliver  to  plaintiff's  assignor. 
Plaintiff  had  Judgment  below,  and  defendant 
appeals.  Upon  the  trial  the  court  found  that 
on  August  16,  1902,  for  a  valuable  conslu- 
eration  then  and  there  paid  by  one  Worth 
Belden,  defendant  sold  and  agreed  to  deliver 


to  said  Belden  certain  shares  of  the  capital 
stock  of  the  New  Century  Drug  Company; 
that  Worth  Belden  subsequently  assigned 
the  said  agreement  to  the  plaintiff,  who  de- 
manded the  said  stock,  and  defendant  re- 
fused to  deliver  the  same;  that  the  value  of 
the  stock  at  the  time  of  the  contract,  and 
when  demand  therefor  was  made,  was  $1,- 
475.  Judgment  was  thereupon  entered 
against  defendant  for  that  amount  But  one 
question  is  presented  on  this  appeal,  and 
that  is  the  measure  of  plaintiff's  damages. 
Appellant  contends  that  the  measure  of  dam- 
ages Is  the  consideration  paid,  together  with 
such  special  damages  as  are  shown.  This  is 
the  rule  adopted  by  this  court  in  reference 
to  the  sale  of  real  estate  where  there  is  a 
breach  of  covenants  of  warranty,  as  In  Mor- 
gan V.  Bell,  3  Wash.  St  554,  28  Pac.  925,  16 
L.  R.  A.  614,  and  West  Coast  Mfg.  &  Inv. 
Co.  V.  West  Coast  Imp.  (3o.,  31  Wash.  610, 
72  Pac.  455.  But  where  there  is  a  sale  of 
personal  property,  and  payment  of  the  pur- 
chase price,  and  thereafter  a  refusal  by  the 
vendor  to  deliver  the  property,  the  measure 
of  damages  Is  the  market  value  of  the  prop- 
erty at  the  time  of  default  24  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  p.  1150;  2  Sutherland 
on  Damages  (2d  Ed.)  i%  651-656;  2  Sedg- 
wick on  Damages  (8th  Ed.)  S§  734-736; 
Saunders  v.  U.  8.  Marble  Co.,  25  Wash.  475, 
66  Pac.  782.  This  was  the  rule  adopted  by 
the  lower  court. 
The  Judgment  Is  therefore  afflrmeo. 

FULLERTON,   C.  J,  and  HADLEY  and 
ANDERS,  JJ,  concur.     • 


(34  Waah.  ie> 
PEOPLE  ex  rel.   PROSECUTING  ATTOB.- 
NBY  OP  KING  COUNTY    v.  CITY 
OF  SOUTH  PARK. 

(Supreme  Conrt  of  Washington.    Feb.  27, 1904.) 

quo  warranto— test  of  corporate  exist- 
encb:-inpormation  against  city. 

1.  Under  2  Ballinger's  Ann.  Codes  &  St  I 
.'5780,  providing  for  informations  in  quo  war- 
ranto against  persons  usurping  offices  or  fran- 
chises, or  where  any  association  or  number  of 
persons  acts  as  a  corporation,  without  being 
legally  incorporated,  an  iutormatioa  will  not  lie 
against  a  city  in  its  corporate  name  to  test  its 
legal  existence,  for  by  suing  the  city  in  tltat 
name  Its  existence  is  admitted. 

Appeal  frran  Superior  Ck>urt  King  0>unty; 
R.  B.  Albertson,  Judge. 

Proceeding  in  the  nature  of  quo  warranto 
by  the  people,  on  the  relation  of  the  prose- 
cuting attorney  of  King  county,  against  the 
city  of  South  Park.  From  a  Judgment  of 
dismissal,  relator  appeals.    Affirmed. 

P.  C.  Ellsworth  and  J.  E.  McG'rew,  for 
appellant  Granger  &  Heifner,  for  respond* 
ent 

HADLEY,  J.  This  is  a  proceeding  in  the 
nature  of  quo  warranto,  tlfe  purpose  of  which, 
as  stated  in  appellant's  brief,  is  to  "test  the 
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Incorporation  of  respondent,  and  to  determine 
whether  it  Is  prc^erly  Incorporated  as  a  city 
of  the  fourth  class  nnder  the  laws  of  Wash- 
ington." The  Information  charges  Irregulari- 
ties as  to  notice  and  amendment  of  petition 
for  Incorporation;  also  that  illegal  votes  were 
cast  at  the  Incorporation  election,  and  tliat 
votes  were  Illegally  counted  for  Incorpora- 
tion. The  answer  denies  these  charges.  At 
the  trial  the  Issues  were  narrowed  by  the 
statement  of  relator's  counsel,  that  they  de- 
sired to  present  but  two  questions  of  fact: 
First,  that  ten  ballots  were  wrongfully  count- 
ed by  the  election  board  In  favor  of  Incor- 
poration; and,  second,  that  three  Illegal  votes 
were  cast  by  persons  not  residents  of  the 
territory  sought  to  be  Incorporated.  Counsel 
stated  to  the  court  that  when  relator  had 
established  the  above  facts  he  would  ask  that 
the  Incorporation  be  declared  void.  There- 
upon the  city  moved  for  Judgment  In  its 
favor,  and  for  the  dismissal  of  the  action. 
The  motion  was  granted,  and  Judgment  en- 
tered accordingly.  This  appeal  Is  from  that 
judgment. 

This  suit  was  brought  against  the  corpora- 
tion In  Its  corporate  name.  No  individual  is 
made  a  party  as  assuming  to  Illegally  dis- 
charge municipal  functions.  Section  6780,  2 
BalUnger's  Ann.  Codes  &  St,  enumerates  the 
grounds  for  which  an  information  in  the  na- 
ture of  quo  warranto  may  be  filed.  It  may 
be  filed  against  "any  person  or  corporation," 
but  all  the  subdivisions  of  the  section  relate 
to  the  usurpation  of  official  or  corporate  func- 
tions by  individuals,  except  the  fifth,  which 
relate*  to  acts  on  the  part  of  corporations  by 
which  they  forfeit  their  privileges,  or  to  the 
exercise  of  powers  not  conferred  by  law.  In 
the  latter  case  the  information  may  be  direct- 
ed against  the  corporation,  but  It  must  recog- 
nize that  the  corporation  has  theretofore  had 
a  legal  existence.  An  information  cannot  be 
directed  against  a  corporation  which  it  char- 
ges does  not  exist.  In  such  case  there  la 
no  entity  in  existence  upon  which  service  can 
be  made,  or  which  can  plead  to  the'  informa- 
tion. It  Is  Illogical  to  sue  an  alleged  artifi- 
cial person  for  the  purpose  of  obtaining  an 
adjudication  that  there  is  no  such  person. 
Either  there  is  or  Is  not  a  corporation.  If 
there  is  not  a  corporation,  it  cannot  be  sued. 
The  suit  then  must  be  against  the  persons 
who  assume  to  act  In  a  corporate  capacity. 
By  bringing  the  suit  against  the  corporation, 
appellant  admits  its  existence.  The  informa- 
tion therefore  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  since  it  simply 
seeks  an  adjudication  that  there  Is  not  now, 
and  never  was,  such  a  corporation. 

In  Ferguson  v.  Snohomish,  8  Wash.  668, 
86  Pac.  909.  24  U  R.  A.  795,  the  appellant 
•ought  to  remove  an  alleged  cloud  for  Illegal 
taxes  on  the  ground  that  the  city  of  Snoho- 


mish, which  imposed  the  taxes,  never  had  a 
legal  existence.  The  attack  against  the  cor- 
porate existence  was  in  that  case  a  collateral 
one.  and  this  court,  in  holding  that  such  a 
collateral  attack  could  not  be  sustained,  also 
gave  a  further  reason  for  Its  decision  as 
follows:  "But  we  are  of  the  opinion  that 
the  appellant  Is  not  In  a  situation  to  question 
the  validity  of  the  Incorporation  of  the  city 
of  Snohomish,  for  the  reason  that  he  has 
brought  his  action  against  It  as  a  munici- 
pal corporation,  and  alleged  It  to  be  such 
in  his  complaint"  "But  the  weight  of  au- 
thority may  now  be  regarded  as  sustaining 
the  proposition  that  the  effect  of  filing  an 
Information  against  a  corporation  by  Its  cor- 
porate name  to  procure  a  forfeiture  of  its 
charter,  or  to  compel  It  to  disclose  by  what 
authority  it  exercises  Its  corporate  franchise, 
is  to  admit  the  existence  of  the  corporation. 
When,  therefore,  the  information  is  filed 
against  the  respondent  In  its  corporate  name, 
and  process  Is  Issued  and  served  accordingly, 
and  tl.e  respondent  appears  and  pleads  in  the 
same  corporate  character.  Its  corporate  exist- 
ence cannot  afterward  be  controverted." 
High's  Ex.  Leg.  Rem.  (3d  Ed.)  {  661.  The 
following  cases,  cited  In  Mr.  High's  valuable 
work  as  supporting  the  above,  we  have  ex- 
amined and  find  to  be  In  point:  People  v. 
City  of  Spring  Valley,  129  111.  169,  21  N.  B. 
S43;  State  ex  rel.  v.  Cincinnati  Gas,  etc.,. 
Co.,  18  Ohio  St  262;  State  v.  Commercial 
Bank,  etc.,  33  Miss.  474;  Rolling  Stock  Co.  t. 
People,  147  IlL  234.  35  N.  E.  608,  24  L.  R. 
A.  462;  People  v.  Stanford,  77  Cal.  360,  1& 
Pac.  85,  19  Pac.  693,  2  L.  R.  A.  92.  As  be- 
ing also  directiy  in  point,  see  the  following 
cases:  State  ▼.  School  District,  44  Iowa,  227; 
Mud  Creek  Draining  Co.  v.  State  ex  rel.,  43 
Ind.  236;  People  v.  R.  &  S.  R.  R.  Co.,  15 
Wend.  113,  30  Am.  Dec.  33;  State  ex  rel.  t. 
UrldU  (Neb.)  55  N.  W.  1072.  In  People  v. 
City  of  Spring  Valley,  supra,  mention  Is  made 
of  the  fact  that  some  authorities  seem  to- 
draw  a  distinction  between  private  and  mu- 
nicipal corporations,  holding  that  an  Informa- 
tion may  be  brought  against  a  municipal  cor- 
poration by  Its  corporate  name,  even  where 
Its  corporate  existence  is  challenged;  the  pro- 
ceeding In  such  case  being  held  to  be  against 
the  city  as  a  corporation  de  facto,  and  not 
as  a  corporation  de  Jure.  It  was  held,  how- 
ever, that  no  'exception  to  the  general  rule 
exists  In  the  case  of  municipal  corporations. 
We  are  also  unable  to  see  any  good  reason 
In  principle  why  such  exception  should  exist 
unless  a  statute  shall  so  declare. 

For  the  foregoing  reasons  the  court  did  not 
err  In  granting  the  motion  for  Judgment  of 
dismissal.    The  Judgment  Is  affirmed. 

* 

FULLERTON.  C.  J.,  and  ANDEIIS, 
MOUNT,  and  DUNBAR,  JJ..  concur. 
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TOZBR  V.  SKAGIT  COUNTY. 
(Supreme  Court  of  Washington.    Feb.  24, 1904.) 

TAXES— VOLUNTARY  PAYMENT— RECOVERY  BY 
TAXPAYER. 
1.  Payment  of  a  tax  against  land  after  pro- 
test, when  the  tax  is  due  and  payable,  though 
not  delinquent,  with  notice  that  the  taxpayer 
will  sue  to  recover,  is  not  voluntary,  where  the 
tax  is  at  once  a  lien  on  the  laud,  but  cannot 
be  enforced  till  three  or  five  years  after  penal- 
ties are  added,  and  it  has  become  deliuquent. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Action  by  David  Tozer  against  Skagit  coun- 
ty. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Million  &  Houser,  for  appellant.  J.  O. 
Waugh,  for  respondent 

FULLERTON,  C.  J.  In  this  action  the  ap- 
pellant sought  to  recover  from  Skagit  county 
the  sum  of  -$404.88,  paid  as  taxes  on  certain 
lands  belonging  to  him  situated  in  and  sub- 
ject to  taxation  In  that  county.  The  facts 
shown  by  tbe  record  upon  which  the  appel- 
lant bases  his  right  to  recover  are  substan- 
tially these:  In  1000  the  lands  mentioned 
were  regularly  assessed  for  taxation  by  the 
assessor  of  Skagit  county,  and  their  values 
duly  equalized  and  fixed  by  the  board  of 
equalization  for  the  ensuing  biennial  period. 
In  1901  the  board  conceived  that  the  lands 
were  not  assessed  at  their  actual  value,  and 
proceeded  to  and  did,  without  notice  to  the 
appellant,  raise  the  value  of  the  lands  be- 
tween 15  and  20  per  centum  over  the  valua- 
tion fixed  in  1900.  The  auditor  carried  out 
the  taxes  for  the  year  1901  on  the  new  valu- 
ation. Increasing  the  tax  on  the  propeity 
over  what  It  would  have  been  had  the  valua- 
tion of  1000  been  allowed  to  remain  by  the 
amount  above  stated.  In  March,  1902,  the 
appellant  tendered  to  the  treasurer  a  sum  of 
money  sufHcient  to  pay  the  taxes  on  the  land 
at  the  valuations  of  1900,  which  sum  the 
treasurer  refused  to  receive,  notifying  the  ap- 
pellant that  he  would  not  accept  any  sum  In 
payment  of  such  taxes  less  than  the  full 
amount  shown  by  the  rolls  to  be  due  thereon. 
The  appellant  thereupon  paid  the  full 
amount  assessed  against  the  land,  notifying 
the  auditor  that  he  paid  the  difference  be- 
tween the  sum  actually  paid,  Qnd  the  sum  he 
would  have  been  required  to  pay  had  the  as- 
sessment been  made  on  the  valuation  of  1900, 
under  protest,  and  that  he  would  forthwith 
bring  an  action  against  the  county  to  recover 
back  the  same.  Thereafter  he  presented  to 
the  county  his  claim  for  the  amount  overpaid, 
and  on  its  rejection  by  the  board  of  county 
commissioners  brought  this  actipn.  On  the 
trial  he  was  nonsuited,  and  a  judgment  of 
nonsuit  entered  against  him,  from  which 
Judgment  he  appeals. 

It  is  not  disputed  that,  in  so  far  as  is 
shown  by  the  record  before  us,  the  attempted 
increase  in  tbe  valuation  of  the  appellant's 
proi)erty  was  without  authority  and  there- 


fore void,  but  It  Is  contended  that  under  the 
rule  heretofore  laid  down  by  this  court  the 
payment  was  volimtary,  and  cannot  be  re- 
covered, pven  though  the  assessment  be  void; 
and  It  was  on  this  ground  that  the  trial  court 
granted  the  nonsuit.  The  case  which  was 
thought  to  be  controlling  is  Montgomery  v. 
Cowlitz  County,  14  Wash.  230,  44  Pac.  259. 
In  that  case  we  did  hold  that  a  payment  of 
taxes  to  the  county  treasurer  before  they  be- 
came delinquent,  and  before  any  proceedings 
were  instituted  looking  to  their  enforcement, 
was  a  voluntary  payment,  although  nomi- 
nally paid  under  protest,  and  could  not  be 
recovered  back  even  if  the  tax  paid  was  ille- 
gal. That  case  undoubtedly  followed  the 
rule  as  announced  in  a  majority  of  tbe  states 
having  statutes  similar  to  the  one  then  exist- 
ing in  this  state  relating  to  the  assessment 
and  collection  of  taxes,  and,  if  the  statute 
had  been  suffered  to  remain  as  it  then  was, 
we  would  be  contented  to  follow  it.  But  a 
radical,  if  not  fundamental,  change  has  been 
made  in  the  statute  since  the  time  of  that  de- 
cision. Then  all  taxes  were  personal  and 
assessed  against  the  person,  and  it  was  nec- 
essary to  exhaust  the  personal  property  of 
the  Individual  against  whom  the  taxes  were 
assessed  before  real  property  could  be  sold  in 
satisfaction  thereof;  the  statute  especially 
enjoining  the  tax  collector  to  "use  due  dili- 
gence and  search  to  find  said  personal  prop- 
erty." The  delinquent  list  was  placed  In  the 
hands  of  the  sheriff  for  collection  immedi- 
ately after  the  taxes  became  delinquent,  and 
that  officer  proceeded  to  enforce  collection  at 
once.  It  was  thus  possible  under  that  sys- 
tem to  have  a  determlnatioil  of  any  question 
touching  the  legality  of  a  tax  within  a  rea- 
sonable time  after  the  same  became  a  lien 
on  real  property,  and  the  rights  of  the  tax- 
payer were  not  seriously  jeopardized  by  be- 
ing obliged  to  wait,  before  instituting  a  pro- 
ceeding for  that  purpose,  until  it  was  certain 
that  the  collecting  officers  would  undertake 
to  enforce  collection  of  the  tax.  But  under 
(he  system  for  the  "levy  and  collection  of  tax- 
es now  provided  b.v  statute,  taxes  on  land 
values  are  charged  directly  to  the  land  and 
not  the  person  of  the  owner,  and  the  owner's 
personal  property  Is  not  liable  nor  can  It  be 
sold  for  the  satisfaction  of  such  taxes.  While 
a  period  Is  fixed  when  penalties  are  added 
and  taxes  become  delinquent,  no  active  steps 
can  be  taken  looking  to  the  enforcement  of 
the  tax  until  three  years  after  that  time,  and 
then  only  In  the  case  where  some  individual 
has  purchased  the  certificate  of  delinquency; 
the  county  itself  not  being  permitted  to  en- 
force collection  until  five  years  have  elapsed 
from  date  of  delinquency,  notwithstanding 
the  law  makes  the  tax  a  lien  on  the  land 
from  the  1st  day  of  March  in  the  year  in 
which  It  Is  levied  until  it  is  paid.  If,  there- 
fore, it  be  the  rule  that  a  landowner  cannot 
contest  in  the  courts  the  validity  of  a  tax 
levy  before  active  steps  are  taken  to  enforce 
its  collection,  the  present  law  will  in  many 
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instances  prove  a  practical  confiscation  of 
propeity;  for,  no  matter  how  unjust  or  how 
illegal  the  tax  may  be,  the  necessity  of  re- 
moving Its  apparent  lien  before  the  time  the 
courts  can  take  cognizance  of  it  will  compel 
Its  payment  by  the  owner.  While  the  state 
has  the  right  to  insist,  and  must  insist,  that 
each  parcel  of  property  bear  its  Just  propor- 
tion of  the  public  burden,  it  requires  no  un- 
just exactions,  and  has  no  Intent  to  frame  its 
laws  so  as  to  require  them,  and  we  do  not 
think  such  was  the  purpose  of  this  statute. 
But  looking  at  the  question  from  the  state's 
point  of  view,  it  would  seem  that  the  change 
In  the  statute  has  made  a  change  In  the  rule 
desirable.  It  Is  surely  to  ^he  interest  of  the 
state,  as  well  as  the  Individual,  that  disputes 
concerning  the  validity  of  a  tax  be  speedily 
determined.  If  payment  of  taxes  in  any  con- 
siderable amount  is  withheld,  a  deficiency  is 
created  which  results  in  the  accumulation  of 
interest-bearing  obligations,  and  the  conse- 
quent diversion  of  money  to  the  payment  of 
Interest  on  obligations  which  was  intended 
to  be  and  should  have  been  applied  to  the  ob- 
ligations themselves.  But,  more  than  this, 
It  is  a  matter  of  common  knowledge  that  er- 
rors in  the  assessment  and  levy  of  taxes, 
even  when  sufficient  to  render  the  tax  uncol- 
lectible, can  be  and  generally  arc  remedied 
when  discovered  within  a  reasonable  time 
after  they  are  made,  while  a  discovery  after 
a  long  delay  usually  results,  not  only  in  a 
total  loss  of  the  tax  attempted  to  be  levied, 
bnt  in  'the  loss  of  the  amount  of  tax  the  prop- 
erty assessed  In  justice  ought  to  pay. 

It  has  seemed  to  us,  therefore,  that  the 
change  in  the  statute  has  rendered  the  case 
relied  upon  inapplicable;  but  if  it  be  true,  as 
the  respondent  argues,  that  no  right  distinc- 
tion can  be  made  between  the  statutes  exist- 
ing at  the  time  the  case  above  cited  was  de- 
cided and  the  present  statute  in  regard  to 
the  time  protest  should  be  made,  we  think 
the  change  in  the  statute  requires  that,  the 
case  be  overruled.  While  to  depart  from 
precedent  is  always  a  serious  matter,  we  can 
do  it  in  this  Instance  with  less  regret,  as  we 
think  there  was  not  much  reason  for  the  rule 
as  applied  to  the  former  statute.  The  pur- 
pose of  protest  under  any  system  of  taxation 
is  to  give  notice  that  the  right  to  collect  the 
tax  is  disputed.  This  is  required  that  the 
state  may  not  unwittingly  receive  payment 
of  a  tax  to  which  It  has  no  legal  right,  and 
thereby  subject  itself,  against  its  will,  to  the 
costs  of  an  action  brought  to  recover  it  back. 
But  it  would  seem  that  protest  made  at  a 
time  when  the  tax  was  due  and  collectible 
and  the  state  was  actively  engaged  in  receiv- 
ing taxes  would  be  as  effective  to  protect  it 
from  actions  against  its  will  as  would  a  pro- 
test made  when  coercive  measures  were  be- 
ing taken  to  collect  the  tax.  The  officers  of 
the  state  have  the  same  time  and  legal  right 
to  inquire  into  the  validity  of  the  claim  when 
made  at  the  one  time  as  they  do  when  made 
Rt  the  other,  and  there  Is  no  sound  reason  for 


holding  a  payment  of  taxes  made  under  the 
first  condition  to  be  voluntary  and  under  the 
other  to  be  coercive. 

The  judgment  appealed  from  Is  reversed, 
and  the  cause  is  remanded,  with  instructions 
to  proceed  to  a  trial  on  the  merits. 

HADLEY,  MOUNT,  and  DUNBAR,  JJ., 
concur.    ANDKRS,  J.,  concurs  in  the  result 


(34  Wash.  141) 
SHERLOCK  et  nx.  v.  VAN  ASSELT  et  nx. 
(Supreme  Court  of  Washington.    Feb.  24, 1904.) 

SPKCIFIC  PERFORMANCE— EVIDENCE— SUFFI- 
CIENCY—STATUTE    OF    FRAUDS. 

1.  Evidence  held  sufficient  to  sustain  a  finding 
that  the  son  of  the  defendants  was  not  author- 
ized to  sell  for  them  the  tract  of  land  in  con- 
troversy. 

2.  Evideuce  held  to  show,  in  a  suit  for  the 
speoific  performance  of  a  contract  for  the  sale 
of  land,  that  the  plaintiS  never  went  into  pos- 
session, so  as  to  take  the  contract  out  of  the 
statute  of  frauds. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  W.  J.  Sherlock  and  wife  against 
Henry  Van  Asselt  and  wife.  From  a  judg- 
ment in  favor  of  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

Allen,  Allen  &  Stratton,  for  appellants. 
McClure  &  McClure,  for  respondents. 

PER  CURIAM.  Plaintiffs,  Walter  J.  Sher- 
lock and  Bridget  Sherlock,  his  wife,  com- 
menced this  action  In  the  superior  court  of 
King  county  against  defendants,  Henry  Van 
Asselt  and  Jane  Van  Asselt,  husband  and 
wife,  to  compel  the  specific  performance  of 
a  contract  for  the  sale  of  a  five-acre  tract  of 
land  situate  in  that  county.  The  trial  court 
made  the  following  findings  of  fact: 

"(1)  That  on  or  about  June  25,  1900,  the 
defendants  agreed  to  sell  to  the  plaintiff  W. 
J.  Sherlock  ten  (10)  acres  of  land  situated 
in  King  county,  Washington,  being  a  part  of 
the  Henry  Van  Asselt  donation  claim,  which 
ten  (10)  acres  is  particularly  described  as 
follows,  to  wit:  Beginning  at  a  point  being 
the  intersection  of  the  southeast  corner  of  a 
tract  or  parcel  of  land  known  as  that  of,  and 
being  occupied  by,  the  Denny  Clay  Company, 
and  the  west  boundary  line  of  the  county 
road;  thence  westerly  1,416  feet  to  the  east 
bank  of  the  Duwamish  river;  thence  south 
erly  along  said  river  bank  308  feet;  thence 
easterly  1,416  feet  to  the  county  road;  thence 
northerly  308  feet  along  the  west  line  of  said 
road  to  the  place  of  beginning  or  commence- 
ment; comprising  or  containing  ten  (10) 
acres.  And  that  on  said  June  -25,  1900,  di;- 
fendants  signed  and  acknowledged  a  deed 
conveying  said  ten  (10)  acres  to  plaintiff  W. 
J.  Sherlock,  and  gave  said  deed  to  J.  H.  Van 
Asselt  for  delivery  to  said  Sherlock  upon  pay- 
ment of  the  purchase  price,  or  the  sum  of 
thh-ty-flve  hundred  dollars  (?3,300). 

"(2)  That  thereafter  the  said  J.  H.  Van 
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Asselt  executed  nnd  delivered  to  the  said  W. 
J.  Sherlock  a  certain  agreement  In  writing, 
In  words  and  figures  as  follows,  to  wit: 
'$1,500.00.  Seattle,  Washington,  June  30tU, 
1900.  Received  from  Walter  J.  Sherlock  the 
sum  of  Fifteen  hundred  ($1,500)  Dollars,  be- 
ing a  part  of  the  purchase  price  of  the  ten 
(10)  acrea  lying  to  the  south  of  the  Denny 
Clay  Tract  In  the  Van  Asselt  Donation  Claim, 
King  County,  Washington,  The  balance  of 
Two  thousand  ($2,000)  Dollars  to  be  paid  up- 
on J.  H.  Van  Asselt's  furnishing  an  abstract 
of  title  and  executing  a  Deed  to  the  said  ten 
acres.  The  said  abstract  and  deed  to  be  fur- 
nished within  ten  days  at  which  time  the 
said  Van  Asselt  is  to  give  to  the  said  Sher- 
lock a  lease  on  the  five  (5)  acres  lying  to  the 
south  and  adjoining  the  aald  ten  (10)  acres, 
for  the  period  of  one  year,  said  lease  to  take 
effect  on  the  Ist  day  of  January,  1901,  to- 
gether wl'ih  a  bond  to  purchase  the  said  five 
45)  acres  at  any  time  between  the  1st  day  of 
January  1901  and  the  1st  day  of  July  1901, 
and  the  said  lease  and  bond  to  expire  on  said 
day,  said  lease  to  provide  for  a  monthly  ren- 
tal not  to  exceed  $20.00  per  month.  J.  H. 
Van  Asselt.' 

"(3)  That  the  said  ten  (10)  acres  mentioned 
in  the  said  agreement  set  forth  in  the  last 
preceding  paragraph  is  the  same  ten  (10) 
acres  mentioned  and  described  in  paragraph 
1  hereof. 

"(4)  That  the  said  J.  H.  Van  Asselt  was 
not  on  said  June  30,  1900,  or  at  any  time 
before  or  after  June  30,  1900,  authorized  or 
empowered  by  the  defendants,  Henry  Van 
Asselt  or  Jane  Van  Asselt,  or  either  of  them, 
to  sell  to  the  said  W.  J.  Sherlock  or  said 
plaintiffs  the  five  (5)  acres  lying  to  the  south 
and  adjoining  the  said  ten  (10)  acres,  or  any 
part  thereof;  nor  was  the  said  J.  H.  Van 
Asselt  on  the  safd  30th  day  of  June,  1900, 
or  at  any  other  time,  the  agent  of  defend- 
ants, or  either  of  them,  for  the  sale  of  the 
said  five  (5)  acres  or  any  part  of  the  lands 
of  the  Van  Asselt  donation  claim. 

"(5)  That  on  or  about  the  31st  day  of  Oc- 
tober, 1900,  the  said  W.  J.  Sherlock  paid  to 
the  said  J.  H.  Van  Asselt  the  sum  of  one 
hundred  dollars,  but  that  said  payment  was 
not  made  on  account  of  the  purchase  price 
of  said  five  (5)  acre  tract,  nor  to  the  said  J. 
II.  Van  Asselt  as  agent  of  the  defendants,  or 
either  of  them,  and  that  said  defendants  have 
not,  nor  has  either  of  them,  at  any  time  ac- 
<'epted,  received,  or  had  the  said  sum  of  one 
hundred  dollars,  or  any  part  thereof,  and 
that  said  J.  H.  Van  Asselt  prior  to  the  com- 
mencement of  this  action  tendered  and  of- 
fered to  pay  to  the  said  W.  J.  Sherlock  the 
said  sum  of  one  hundred  dollars  ($100), 
which  tender  and  offer  was  refused  by  the 
said  W.  J.  Sherlock. 

"(G)  That  the  said  defendants  have  not, 
nor  has  either  of  them,  at  any  time  since  the 
30th  day  of  June,  1900,  ratified  or  confirmed 
or  approved  the  said  agreement  mentioned 
in  paragraph  2  of  these  findings. 


"(7)  That  the  plaintiffs,  W.  J.  Sherlock  and 
Bridget  Sherlock,  have  not,  nor  has  either  of 
them,  taken  or  had  possession  of,  or  made 
any  improvements  whatever  upon,  said  five 
(5)  acre  tract." 

On  which  findings  the  court  stated  the  fol- 
lowing conclusions  of  law: 

"(1)  That  a  decree  should  be  entered  herein 
dismissing  said  action,  and  that  the  defend- 
ants, Henry  Van  Asselt  and  Jane  Van  Asselt, 
should  have  Judgment  against  plaintiffs  for 
their  costs  and  disbursements  herein. 

"(2)  That  the  said  J.  H.  Van  Asselt  should 
repay  to  the  said  W.  J.  Sherlock  the  said  snm 
of  one  hundred  dollars  ($100)." 

Judgment  was  entered^  In  favor  of  defend- 
ants in  accordance  with  such  conclusions  of 
law,  from  which  judgment  plaintiffs  prose- 
cute their  appeal  to  this  court  After  the 
appeal  was  taken,  Henry  Van  Asselt  died, 
and  bis  executrix,  Jane  Van  Asselt,  in  her 
representative  capacity,  was  substituted  as 
a  respondent  herein  in  his  stead  by  order  of 
this  court. 

The  main  question  presented  In  the  record 
tor  our  consideration  on  this  appeal  is  one  of 
fact:  Was  J.  H.  Van  Asselt  on  the  30th  day 
of  June,  1900,  or  at  any  other  time,  author- 
ized by  respondents  to  execute  to  appellant 
Walter  J.  Sherlock  the  agreement  designated 
in  the  above  finding  of  fact  No.  2,  for  the 
sale  of  the  5-acre  tract  in  question?  The 
testimony  adduced  at  the  trial  shows  that  J. 
H.  Van  Asselt,  who  signed  the  agreement, 
was  a  son  of  respondents;  that  the  respond- 
ents were  an  aged  couple;  and  that  Hrary 
Van  Asselt,  one  of  the  respondents,  was  par- 
alyzed. He  did  not  testify  in  the  case,  and 
seems  to  liave  figured  very  llttie  in  the  trans- 
action; doing  nothing  further  than  to  exe- 
cute the  deed  to  the  10  acres  of  land  contig- 
uous to  this  5-acre  tract,  which  is  described 
In  above  finding  No.  1.  Appellant  Walter  J. 
Sherlock  t'estified  that  shortly  prior  to  June 
30.  •  1900,  he  went  to  the  residence  of  re- 
spondents to  ascertain  who  was  the  proper 
agent  or  party  to  sell  the  land  designated  in 
the  findings  as  the  entire  15  acres.  Witness 
said:  "I  spoke  to  them  about  buying  the 
place,  and  Mrs.  Van  Asselt  asked  me  if  I 
was  buying  it  for  somebody.  I  told  her. 
then,  'No;'  that  I  was  buying  it  for  myself. 
She  told  me,  whatever  deal  I  made  with 
Bud  [the  son].  It  was  satisfactory  to  her.  I 
asked  her  then  if  I  would  pay  him  the  mon- 
ey. She  said,  'Yes;'  she  wanted  to  save  all 
the  commissfon;  she  didn't  want  to  put  it  in 
any  real  estate  man's  hands  to  sell."  Wit- 
ness also  said  that  Henry  Van  Asselt,  the 
other  respondent,  was*  sitting  In  the  same 
room  at  the  time.  Mrs.  Van  Asselt,  on  the 
witness  stand,  denied  this  conversation,  and 
particularly  that  her  son  had  any  authority 
from  either  of  these  respondents  to  sell  any 
part  of  this  land.  Mr.  Sherlock,  in  explain- 
ing why  the  deed  mentioned  in  the  findings 
was  made  out  for  only  10  acres,  instead  of 
15  acres,  testified:  "We  had  agireed  upon  the 
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price.  I  told  him  [J.  H.  Van  Asselt,  the  son] 
I  hadn't  money  enough  to  buy  and  pay  for 
the  at  teen  acres  there  and  then,  and  he  asked 
me  how  much  money— If  I  would  pay  for  ten 
acres.  I  told  him,  *yes;'  and  we  agreed 
upon  the  price  and  terms— all  of  us— before  I 
ever  I  paid  any  money  at  all."  He  further 
testified  that  the  $100  was  subsequently  paid 
to  the  son  In  pursuance  of  the  alleged  con- 
tract for  the  sale  of  this  5-acre  tract,  and 
that  appellants  had  duly  tendered  $1,400,  the 
balance  of  the  alleged  purchase  price,  which 
was  refused  by  respondents.  On  behalf  of 
respondents,  the  evidence  tended  to  show 
that  the  purchase  of  the  lO-acre  tract  was  a 
complete  and  distinct  transaction  by  Itself. 
Jane  Van  Asselt  and  her  son  both  testified 
that  the  latter  had  no  authority  from  re- 
spondents to  make  this  contract  for  the  sale 
of  this  5-acre  tract,  or  accept  any  money  in 
pursuance  of  such  agreement;  that  the  re- 
spondents refused  absolutely  to  accept  the 
$100  paid  by  appellant  Sherlock.  The  son 
swore  that  he  offered  to  return  this  |10O  to 
appellant  Walter  J.  Sherlock  prior  to  this 
action,  but  that  Sherlock  would  not  accept 
of  it;  that,  when  he  signed  the  above  con- 
tract and  receipt.  It  was  subject  to  his  moth- 
er's approval,  and  that  Mr.  Sherlock  was  so 
advised  at  that  time;  that  he  (J.  H.  Van 
Asselt)  was  anxious  that  his  mother  should 
sell  this  land,  but  that  she  did  not  approve 
of  his  acts  in  that  behalf.  Mrs.  Van  Asselt, 
by  her  evidence,  is  very  positive  to  the  ef- 
fect tliat  her  son  had  no  authority  to  make 
the  alleged  contract,  that  she  reserved  the 
right  to  fix  the  price  of  the  land  belonging 
to  respondents,  and  that  she  did  not  want 
to  sell  this  tract  at  all.  The  evidence  de- 
cidedly preponderates  in  faror  of  respondents 
on  the  point  that  appellants  never  entered 
into  or  had  possession  of  this  5-acre  tract,  or 
made  any  Improvements  thereon,  under  their 
alleged  contract.  The  principal  testimony  on 
appellants'  behalf  as  to  the  making  of  the 
contract  was  given  by  Walter  J.  Sherlock. 
His  evidence  is  squarely  In  conflict  with  the 
evidence  of  respondent  Jane  Van  Asselt  and 
that  of  J.  H.  Van  Asselt  as  to  the  making 
of  the  agreement,  as  well  as  the  alleged 
ratification  of  the  acts  of  J.  H.  Van  Asselt, 
who  assumed  to  act  in  behalf  of  respondents. 
This  court  has  said.  In  numerous  decisions, 
that  it  will  not  disturb  the  findings  of  the 
trial  court  on  questions  of  fact,  where  the 
testimony  is  confiicting,  unless  the  weight  of 
evidence  is  against  the  findings  of  the  trial 
court  See  Washington  Dredging  &  Improve- 
ment Co.  V.  Partridge,  1»  Wash.  62,  52  Pac. 
523;  Boardman  v.  Hager,  24  Wash.  487,  64 
Pac.  724;  Gullen  v.  Whitham  (Wash.)  74 
Pac.  581.  Furthermore,  this  alleged  contract 
was  not  executed  with  the  legal  formalities 
required  by  the  statute  of  frauds.  It  was 
not  acknowledged  as  provided  in  Baliinger's 
Ann.  Codes  &  St  {  4518.  The  appellants 
never  entered  into  possession  of  this  tract  of 
land  under  theh:  agreement  in  order  to  take 
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the  transaction  In  controversy  out  of  the 
operation  of  the  above  statute.  This  matter 
of  possession  was  a  material  issue  In  the 
present  controversy,  tendered  by  appellants, 
on  which  they  assumed  the  burden  of  proof 
at  the  trial,  and,  we  think,  failed  to  establish 
their  allegations  in  that  regard 
The  Judgment  is  affirmed. 


(34  Waah.  18S) 
STATE  ex  rel.  JENSEN  ct  ux.  T. 
BELL,  Judge,  et  aL 
(Supreme  Court  of  Washington.    Feb.  29, 1904.) 

INJUNCTION— CLERK'S  MINUTES— FORMAL 
ORDER. 

1.  A  formal  order  of  injunction  signed  by  the 
judge  supersedes  the  clerk's  minutes  of  the 
court's  proceedines  in  which  the  decision  was 
stated,  so  that  the  court  has  no  authority  to 
punish  the  person  enjoined  for  a  violation  of 
the  injunction,  as  stated  in  the  minutes,  where 
the  acts  do  not  violate  the  formal  order. 

Original  application  by  the  state  of  Wash- 
ington, on  the  relation  of  William  Jensen 
and  wife,  against  W.  R.  Bell,  superior  judge 
for  King  county,  and  another,  for  a  writ  of 
prohibition.    Writ  granted. 

Balllnger,  Ronald  &  Battle  and  Vance  & 
Mitchell,  for  relators.  6.  M.  Emory  and  Har- 
old Preston,  for  respondents. 

HADLET,  J.  This  is  an  original  applica- 
tion in  this  court  for  a  writ  of  prohibition  di- 
rected to  the  superior  court  of  King  county 
and  to  the  Honorable  W.  R.  Bell,  one  of  the 
Judges  thereof,  and  also  to  the  Seattle  Brew- 
ing &  Malting  Company,  a  corxwration.  An 
alternative  writ  was  Issued,  and  return 
thereto  was  made.  The  case  pr^ented  here 
is  as  follows:  On  the  8th  day  of  January, 
1904,  a  cause  was  pending  in  the  superior 
court,  wherein  the  Seattle  Brewing  &  Malt- 
ing Company,  one  of  the  respondents  here, 
was  plaintiff,  and  the  relators  here  were  de- 
fendants. An  application  was  made  in  that 
action  by  said  plaintiff  for  the  appointment 
of  a  receiver  of  a  certain  leasehold  Interest 
in  controversy,  and  also  for  a  temporary  in- 
junction against  the  said  defendants.  On 
the  said  8th  day  of  January  the  respondent 
Bell,  as  said  judge,  having  heard  the  afore- 
said application,  orally  announced  his  de- 
cision thereon.  In  the  minutes  of  the  court's 
proceedings  made  by  the  clerk  on  that  day 
the  following  appears:  "Seattle  Brewing  & 
Malting  Company  vs.  Wm.  Jensen  et  ux.  No. 
41,455.  Pl'ffs'  mo.  for  appointment  of  re- 
ceiver granted.  Court  enjoins  the  derts 
from  selling  any  domestic  beer  'except  Rain- ' 
ier  beer.— Supersedeas  bottd  &  bond  on  in- 
junction fixed  at  $5,000  each.  Ex.  allowed." 
Thereafter,  on  the  12th  day  of  January,  the 
said  judge  signed  a  formal  order  in  the  prem- 
ises, and  the  same  was  spread  upon  the  rec- 
ords of  the  court  Among  other  things  con- 
tained in  the  order,  the  following  appears 
touching  the  purchase  and  sale  of  beer  other 
than  Rainier  beer:  "And  it  is  hereby  further 
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ordered  that  the  above  defendants,  William 
Jensen  and  Hulda  Jensen,  together  with  the 
attorneys,  agents,  servants,  and  employes  of 
each  of  said  defendants,  and  all  persons 
claiming  under,  by,  or  through  them,  sub- 
sequent to  the  making  of  this  order  by  the 
court  on  January  8,  1904,  be,  and  they  here- 
by are,  restrained  and  enjoined  from  pur- 
chasing from  any  person  whomsoever  any 
beer,  except  beer  imported  from  outside  the 
limits  of  the  United  States  of  America,  to  be 
sold  or  offered  for  sale  by  said  defendants, 
or  either  of  them,  in  or  about  the  carrying 
on  of  the  saloon  and  restaurant  business 
formerly  and  now  operated  In  the  premises 
referred  to  hereinabove;  and  it  is  further  or- 
dered that  said  defendants,  William  Jensen 
an.d  Hulda  Jensen,  together  with  their  at- 
torneys, agents,  servants,  and  employes,  and 
all  persons  claiming  under  or  through  them, 
be,  and  they  hereby  are,  directed  and  com- 
manded, with  reference  to  purchases  subse- 
quent to  January  8,  1904,  by  this  order,  to 
purchase  from  said  Seattle  Brewing  &  Malt- 
ing Company  all  beer,  except  imported  beer, 
as  above  defined,  to  be  sold  or  offered  for 
sale  by  said  defendants  Jensen,  or  either  of 
them,  in  carrying  on  said  saloon  and  restau- 
rant business  In  said  premises."  It  will  be 
observed  that  in  the  clerk's  minute  entry  the 
statement  is  made  that  the  defendants  are 
enjoined  from  selling  any  domestic  beer  ex- 
cept Rainier  beer,  but  In  the  formal  order 
Afterwards  signed  by  the  court  the  injunc- 
tion pertains  only  to  purchases  subsequent 
to  January  8,  1904,  and  no  prohibition  is  de- 
clared against  selling  such  other  domestic 
beer  as  may  have  been  purchased  by  the  de- 
fendants prior  to  Said  date.  Acting  under 
the  terms  of  the  formal  order  of  the  court, 
the  relators  here  were  about  to  sell  such 
domestic  beer  as  they  had  on  band,  and 
which  had  previously  been  purchased  from 
others  than  the  respondent  Seattle  Brewing 
&  Malting  Company.  At  this  juncture  the 
respondent  Bell,  as  judge  aforesaid,  threaten- 
ed to  punish  these  relators  as  for  contempt  If 
they  should  proceed  to  make  such  sales;  he 
claiming  that  the  minute  entry  of  the  clerk 
correctly  records  the  court's  actual  decision 
and  order  in  the  premises.  The  relators  then 
applied  to  this  court  for  a  writ  of  prohibition 
to  prevent  such  course  on  the  part  of  said 
respondent,  and  also  to  prevent  interference 
by  the  co-respondent  with  the  making  of 
sales  by  relators  as  aforesaid. 

The  question  presented  is  whether  the 
brief  minute  entry  of  the  clerk  shall  be  held 
to  be  of  higher  character  as  evidence  of  the 
court's  actual  order  in  the  premises  than  the 
written  order  which  was  later  signed  by  the 
judge.  We  think  it  should  not  be  so  held. 
A  formal  written  order  Is  signed  by  a  judge, 
presumably,  after  deliberation  and  mature 
reflection  upon  the  matters  involved.  Such 
an  entry,  we  think,  should  be  accorded  great- 
er weight,  and  should  be  received  as  more 
solemn  evidence  of  the  court's  real  intention, 


than  a  mere  minute  entry,  which  may  be 
hastily  made,  and  the  true  Import  of  which 
may  be  overlooked  by  the  judge.  In  this  In- 
stance It  appears  to  the  respondent  judge 
that  the  clerk's  minute  entry  more  correctly 
records  his  decision  than  his  own  signed  or- 
der, but  another  time  the  situation  may  be 
reversed.  He  may  then  find  that  the  clerk's 
minutes  are  inaccurate,  and  that  his  own  de- 
liberately signed  order  correctly  states  his 
decision.  If  we  should  be  thus  driven  from 
one  to  the  other  for  evidence  as  to  the  actual 
order  of  the  court,  it  Is  evident  that  frequent 
confusion  might  arise.  It  is  therefore  mani- 
fest that  there  should  be  some  standard  in 
the  record  to  which  reference  may  be  made 
as  the  conclusive  evidence  of  what  has  been 
actually  decided.  We  believe,  when  a  writ- 
ten judgment  or  order  has  been  signed  by 
the  court,  it  shoujd  be  regarded  as  suchi 
standard.  We  think  it  a  safe  rule  to  hold  • 
that,  when  the  court  signs  a  written  order, 
It  shall  be  considered  the  evidence  of  its  real 
and  final  act  touching  the  subject  immedi- 
ately under  consideration.  Applying  that 
rule  here,  the  court's  written  order  did  not 
enjoin  the  relators  from  selling  beer  that 
was  purchased  by  them  prior  to  January  8, 
1904,  and  which  then  remained  unsold.  The 
respondents  should  therefore  not  interfere 
with  relators  In  making  such  sales.  In  view 
of  the  fact  that  the  court's  deliberately  sign- 
ed and  recorded  order  In  the  premises  does 
nbt  so  prevent  them. 

Respondents  cite  Coyle  v.  Seattle  Electric 
Company,  31  Wash.  181,  71  Pac.  733,  as  sup- 
porting the  contention  that  the  Journal  entry 
should  be  held  to  be  controlling.  In  that 
case  the  court  avowedly  sought  by  a  later  en- 
try to  correct  what  was  supposed  to  he  mere 
error  of  law  inhering  In  a  former  one.  It 
was  held  that  errors  of  law  cannot  be  re- 
viewed in  that  manner,  but  must  be  cor 
rected  on  appeal,  and  that  the  original  Jour- 
nal entry  therefore  became  the  Judgment  of 
the  court.  No  question  arose  in  that  case  as 
to  what  the  court  actually  Intended.  It  was 
clear  that  the  court  simply  Intended  to  re- 
verse its  view  of  the  law  as  embodied  in  the 
former  entry.  In  the  case  at  bar,  however, 
the  court  undertakes  to  say  by  its  written 
Judgment  what  was  actually  decided,  and  it 
becomes  a  question  whether  that  statement 
shall  prevail  over  the  clerk's  minutes.  Re- 
spondents argue  that  the  court  may,  by  a 
nunc  pro  tune  order,  correct  the  Judgment 
entry,  and  thus  make  it  speak  the  tmth. 
when  by  inadvertence  or  mistake  it  falls  to 
state  the  actual  judgment  of  the  court.  It  Is 
true,  it  has  been  often  held  that  the  inherent 
power  resides  in  the  court  to  make  such  cor- 
rections in  a  proper  case.  15  Enc.  of  PI.  & 
Pr.  p.  221  et  seq.,  and  cases  cited  upon  that 
subject.  We  do  not  understand  that  relators' 
counsel  seriously  dispute  tliis  principle. 
Such  a  record  is,  however,  not  before  ns 
now.  Upon  the  contrary,  the  record  shows 
that  the  Seattle  Brewing  &  Malting  Company 
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applied  to  respondent  Bell,  as  Judge,  to  cor- 
rect the  Judgment  entry  of  January  12,  1904, 
on  the  ground  that  it  did  not  speak  the  truth 
as  to  the  court's  actual  decision.  Said  re- 
spondent, however,  declined  to  make  any 
correction,  upon  the  theory,  it  seems,  that 
the  clerk's  minute  entry  was  the  evidence  of 
the  actual  decision  and  order  of  the  court. 
Aa  the  record  comes  before  us,  therefore, 
said  respondent  admittedly  threatens  to  pun- 
ish relators  as  for  contempt  if  they  shall  sell 
certain  beer,  the  sale  of  which  is  In  no  way 
enjoined  by  the  terms  of  the  written  and 
signed  Judgment  of  the  court.  For  reasons 
already  stated,  the  terms  of  that  Judgment 
must  be  held  to  import  verity  as  to  the 
court's  decision  as  long  as  it  remains  unmodi- 
fied and  uncorrected. 

It  is  ordered  that  the  writ  shall  Issue. 

FOLLERTON,  C.  J.,  and  MOUNT,  AND- 
ERS, and  DUNBAR,  JJ.,  concur. 


(34  Wash.  162) 

O'CONNOR  V.  LIGHTHIZER  et  al. 

(Supreme  Court  of  Washiugton.    Feb.  26, 1904.) 

appe:al-^noticb  to  sureties— contracts- 
avoidance— fraud— conditions  PRE- 
CEDENT—ORAL EVIDENCE. 

1. 2  Ballinger's  Ann.  Codes  &  St  §  518G,  pro- 
viding for  the  giving  by  plaintiff,  in  an  action 
in  the  superior  court,  o(  a  bond  for  costs,  or 
any  other  statute,  not  authorizing  entry  of 
judgment  as  matter  of  course  against  the  sture- 
ties  in  the  action  in  which   the  bond  is  filed, 

Elaiatiff,   on  appeal  from  a  judgment  against 
im  alone  therein,  need  not  give  notice  of  ap- 
peal to  tlie  sureties. 

2.  Id  an  action  on  an  instrument  purporting 
to  be  a  contract,  defendant  may  allege  and 
prove  by  oral  evidence  that  it  was  obtained  by 
fraud:  this  not  varying  its  terms,  but  showing 
it  never  became  a  -contract. 

3.  Fraudulent  statements,  inducing  a  contract 
for  sale  of  land,  that  a  certaia  person  was 
arranging  to  engage  in  a  certain  business,  and 
that  plaintiff  was  then  duly  authorized  by  him 
to  act  in  his  behalf,  relate  to  existing  facts, 
and  not  to  acts  to  be  performed  in  the  future. 

4.  Aa  answer  to  a  complaint  in  an  action  for 
specific  performance  of  a  contract  made  in  H., 
alleging  that  it  was  obtained  by  the  fraudulout 
statement  of  plaintiff  that  T.  was  arranging 
to  embark  in  the  banking  business  at  H.,  and 
that  plaintiff  was  authorized  by  T.  to  act  in 
bis  behalf,  and  showing  that  T.  was  president 
of  a  bank  in  S.,  though  not  expressly  alleging 
that  he  was  not  in  H.  that  day,  sufficiently 
shows,  as  against  demurrer,  that  reasonable 
means  for  ascertaining  the  truth  were  not  im- 
mediately at  hand,  so  as  to  preclude  defendant 
of  the  right  to  rely  on  plaintiff's  statement. 

5.  In  bar  of  an  action  for  specific  perform- 
ance, defendant  may  orally  prove  that  certaia 
conditions  precedent,  which  were  never  perform- 
ed, were  to  be  performed  before  the  writing 
should  become  an  operative  contract. 

Appeal  from  Superior  Court,  Lincoln  Coun- 
ty; William  E.  Richardson,  Judge. 

Action  by  John  O'Connor  against  F.  M. 
Lighthlzer  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    AtHrmed. 

II.  N.  Martin  and  Happy  &  Hindman,  for 
appellant.    Myers  &  Warren,  for  respondents. 


HADLEY,  J.  The  appellant  (plaintiff  be- 
low) filed  a  bond  in  the  superior  court  to 
secure  costs.  Respondents  now  move  to  dis- 
miss this  appeal  on  the  ground  that  the  sure- 
ties upon  the  cost  bond  were  not  served  with 
notice  of  the  appeal,  and  have  not  Joined 
therein.  In  support  of  the  motion,  we  are 
referred  to  Cline  v.  Mitchell,  1  Wash.  St.  24, 
23  Pac.  1013;  Carstens  v.  Gustin,  18  Wash. 
90,  50  Pac.  933;  State  ex  rel.  Billings  v. 
Port  Townsend,  27  Wash.  728,  67  Pac.  1135; 
Pierce  v.  Commercial  Investment  Co.  (Wash.) 
72  Pac.  473;  and  Broekway  v.  Abbott  (Wash.) 
74  Pac.  1069.  We  have  arranged  the  cases 
above  In  the  chronological  order  of  the  re- 
spective decisions,  and  the  last  three  cases 
cited  involve  sureties  upon  cost  bonds.  In 
each  of  those  cases  the  motion  to  dismiss  the 
appeal  was  granted  upon  the  theory  that  the 
principle  followed  in  Cline  v.  Mitchell  and 
Carstens  v.  Gustin,  supra,  applied  to  the  later 
cases.  No  discussion  appears  in  the  later 
cases,  but  tbe  former  ones  are  merely  cited 
as  decisive  of  the  question  of  dismissal.  In 
the  case  at  bar,  and  in  others  submitted  at 
tbe  recent  term  of  this  court,  the  contention 
was  earnestly  made  that  the  later  decisions 
above  named  were  erroneous,  and  not  con- 
trollable by  the  former  ones  mentioned.  We 
therefore  decided  to  re-examine  the  question. 
In  Cline  v.  Mitchell  a  bond  had  been  given 
on  appeal  from  Justice  cotu-t  to  the  district 
court  The  district  court  entered  Judgment 
against  the  sureties  upon  the  appeal  bond. 
This  court  held  that  they  were  properly  par- 
ties to  tbe  Judgment  in  the  district  court, 
and  should  have  been  served  with  notice  of 
appeal.  The  district  court  was,. however,  ex- 
pressly authorized  by  statute  to  enter  the 
Judgment  against  them  under  section  1807  of 
tlie  Code  of  1881,  which  is  as  follows:  "In 
all  cases  of  appeal  to  the  district  court,  if 
on  the  trial  anew  iu  such  court,  the  Judgment 
be  against  the  appellant,  in  whole  or  in  part, 
such  Judgment  shall  be  rendered  against  him 
and  his  sureties  in  the  bond  for  the  appeal." 
The  action  in  Carstens  v.  Gustin  was  one 
of  claim  and  delivery.  Personal  property  bad 
been  levied  upon,  and  the  claimant  filed  an 
affidavit  of  ownership  and  gave  bond  under 
the  terms  of  sections  5202-5260.  2  Ballinger's 
Ann.  Codes  &  St.  Judgment  was  entered  in 
that  proceeding  against  the  sureties  upon  the 
bond,  and  it  was  held  here  that  the  siu-eties 
were  parties  to  the  Judgment,  and  should 
have  had  notice  of  the  appeal.  The  lower 
court  was,  however,  expressly  empowered  to 
enter  the  Judgment  tmder  the  terms  of  sec- 
tion 5266,  supra,  as  follows:  "•  •  •  but 
if  be  shall  not  maintain  his  title.  Judgment 
shall  be  rendered  against  him  and  his  sure- 
ties for  the  value  of  the  property.  •  •  *" 
Thus,  in  each  of  the  cases  of  Cline  v.  Mitchell 
and  Carstens  v.  Gustin,  there  was  direct  stat- 
utory authority  for  entering  Judgment  against 
the  sureties  in  the  special  proceedings  there 
Involved.  The  only  statutory  provisions  re- 
lating to  the  bond  for  costs  in  the  superior 
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court  of  which  we  have  any  knowledge  are 
found  In  section  5186,  2  Ballinger's  Ann. 
Codes  &  St  That  statute  makes  no  provision 
for  the  entry  of  judgment  as  of  course  against 
the  sureties  In  the  same  action  In  which  the 
bond  is  filed.  Without  such  express  statu- 
tory authority  as  entering  into  and  becoming 
a  part  of  the  contract  in  the  bond,  whereby 
the  sureties  consent  to  such  Judgment,  we 
believe  Judgment  cannot  be  entered  against 
them,  and  they  are  not,  therefore,  parties  ap- 
pearing in  the  action  upon  whom  notice  of 
appeal  is  required  within  the  meaning  of 
section  6504,  Id.  Not  being  persons  against 
whom  Judgment  may  be  entered  as  of  course 
by  statutory  authority,  they  are  entitled  to 
their  day  In  court.  An  attempt  to  enter  an 
of-course  Judgment  against  the  sureties  Is 
without  notice  and  void,  but  one  may  appeal 
from  even  a  void  Judgment  for  the  purpose 
of  having  It  Judicially  determined  as  void. 
When,  therefore,  the  court  has  actually  enter- 
ed Judgment  against  the  sureties  upon  a  cost 
bond,  even  though  void,  we  believe  the  better 
rule  to  be  that  they  shall  be  served  with 
notice  of  appeal,  in  order  that  all  who  may 
appeal  shall  be  Joined.  In  State  ex  rel.  BlI- 
lings  V.  Port  Townsend  and  Pierce  v.  Com- 
merclal  Investment  Co.,  supra.  Judgment  was 
actually  rendered  against  the  sureties,  but 
such  was  not  the  case  in  Brockway  v.  Ab- 
bott, supra.  We  think,  for  the  reasons  stated, 
that  all  the  cases  cited  were  properly  de- 
cided, except  Brockway  v.  Abbott,  and  that 
case  is  now  ovn-ruled.  In  the  case  at  bar 
there  was  no  judgment  against  the  sureties. 
It  was  therefore  not  necessary  to  serve  them 
with  notice  of  appeal,  and  the  motion  to  dis- 
miss is  denied. 

Appellant  brought  this  action  to  enforce 
specific  performance.  On  the  27th  day  of 
December,  1902,  the  respondent  Llghthizer 
was  the  owner  of  certain  real  estate  in  the 
town  of  Harrington,  in  Lincoln  county.  On 
that  day  he  signed  and  delivered  to  appellant 
an  instrument  in  writing,  of  which  the  fol- 
lowing is  a  copy: 

"In  consideration  of  twenty-five  dollars  cash 
to  me  in  hand  paid  and  of  the  agreement  to 
pay  fourteen  hundred  and  seventy-five  dol- 
lars, on  receipt  of  a  deed  and  abstract  show- 
ing good  and  sufficient  title,  I  hereby,  agree 
to  sell  and  convey  to  Mr.  John  O'Connor,  the 
second  room  and  building  in  the  Empire 
Block  in  Harrington,  Wash.,  at  an  agreed 
price  of  $1500.00  fifteen  hundred  dollars,  be- 
ing the  second  room  from  the  alley,  and  ad- 
joining the  Post  Office  in  said  block,  this 
bargain  and  sale  being  subject  to  a  certain 
mortgage  of  ?4500.00  held  by  Baker  &  Baker 
of  Walla  Walla  Wash,  mortgagees,  and  the 
fifteen  hundred  dollars  is  to  be  paid  to  Messrs. 
Baker  &  Baker,  mortgagees  and  to  apply  on 
the  said  mortgage  of  $4500.  And  the  said 
mortgagees  are  to  release  the  said  sold  prop- 
erty to  the  said  John  O'Connor,  being  a  strip 
of  ground  sixteen  feet  wide  and  100  ft  deep. 


"Witness  my  hand  and  seal  this  27th  day 
of  Dec.  1902.    F.  M.  Llghthizer. 

"Signed  in  the  presence  of  J.  L.  Waldron,^ 
J.  Ban  Natter." 

The  complaint  alleges  the  payment  of  the 
$25  cash,  the  readiness  and  willingness  of  ap- 
pellant to  pay  the  remainder  of  the  $1,500, 
and  the  refusal  of  Llghthizer  to  convey  the 
land.  Other  respondents  were  also  made  de- 
fendants, on  the  theory  that  they  are  sub- 
sequent and  fraudulent  grantees  of  Light- 
hizer,  and  conspirators  with  him  for  the 
purpose  of  avoiding  the  conveyance  claim- 
ed by  appellant  The  answer  of  Llghthizer 
denies  the  material  allegations  of  the  com- 
plaint, and  affirmatively  alleges:  That  ap- 
pellant obtained  said  writing  from  him 
through  fraud.  That,  on  the  day  first  men- 
tioned, appellant  came  to  the  office  of  Ugbt- 
hlzer,  and  represented  that  be  desired  to 
buy  a  building  In  which  to  start  a  bank  and 
loan  company.  That  he  Inquired  the  price 
of  the  property  described  in  the  writing  set 
out  above.  That  Llghthizer  informed  lilm 
he  would  sell  the  property  for  $3,000.  That 
appellant  then  stated  that  be  and  one  Mr. 
Twohy,  president  of  the  Old  National  Bank 
of  Spokane,  were  Jointly  Interested  in  the 
banking  business,  and  in  the  establishment 
of  a  number  of  banks  in  Lincoln  county,  the 
chief  of  which  was  to  be  established  at 
Harrington;  that  Mr.  Twohy  deshred  to  pro- 
cure a  bank  building  in  Harrington  for  as 
little  cash  outlay  as  possible,  and  would  pay 
the  balance  of  the  purchase  price  in  stock 
in  the  bank  thereafter  to  be  established;  that, 
if  Llghthizer  would  consent  to  sign  a  written 
contract  for  the  consideration  of  $1,600,  the 
remaining  $1,500  would  be  paid  in  stock 
from  the  bank.  That,  as  a  further  induce- 
ment to  Llghthizer  to  sign  the  agreement, 
appellant  represented  that  he  had  organized 
a  loan  company,  and  would  establish  its 
headquarters  in  the  town  of  Harrington, 
and  would  make  Llghthizer  its  president,  at 
an  annual  salary  of  $2,000,  which  loan  com- 
pany was  to  be  established  In  a  room  belong- 
ing to  Llghthizer,  and  adjacent  to  said  bank. 
That  all  of  said  statements  and  repres^ita- 
tions  were  believed  by  Llghthizer,  and  im- 
plicitly relied  upon  by  him,  while  In  truth 
they  were  false,  and  known  by  appellant  to 
be  false.  That  thereafter  Llghthizer  ascer- 
tained that  appellant  had  no  business  rela- 
tions or  connections  whatsoever  with  said 
Twohy;  that  appellant  did  not  Intend  to  es- 
tablish any  bank  or  loan  company  in  Harring- 
ton, and  such  has  not  been  established.  That 
Llghthizer  thereafter  returned  to  appellant 
the  $25  paid  at  the  time  the  writing  was 
signed,  and  afterwards,  for  a  valuable  con- 
sideration, and  in  good  foith,  sold  said  prop- 
erty to  respondent  A.  C.  Billings.  A  farther 
affirmative  answer  of  respondent  Llghthizer 
is  to  the  effect  that  said  writing  was  signed 
and  delivered  to  appellant  upon  the  condi- 
tions, and  not  otherwise,  that  the  contract 
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should  have  no  force  or  effect  unless  appel- 
lant should  proceed  Immediately  after  its 
execution  to  organize  a  bank  and  loan  com- 
pany in  the  town  of  Harrington,  should  make 
Lighthizer  president  of  such  loan  company 
at  a  salary  of  $2,000,  and  should  also  deliver 
to  Lighthizer  stock  in  the  proposed  bank  to 
the  extent  and  value  of  ¥1,500.  Appel- 
lant demurred  generally  to  each  of  Llgbt- 
bizer's  affirmative  defenses  which  bare  been 
substantially  stated  above.  The  demurrer 
was  overruled  as  to  each  defense.  Issue 
was  Joined  by  reply,  and  other  defendants 
answered,  denying  the  allegations  of  the  com- 
plaint as  to  the  conspiracy.  The  cause  was 
tried  by  the  court  without  a  Jury,  and  decree 
entered  denying  any  relief  to  appellant,  and 
adjudging  costs  against  him.  From  that  de- 
cree be  has  appealed. 

It  is  first  assigned  that  the  court  erred 
in  overruling  the  demurrer  to  Ligbtblzer's 
first  affirmative  defense.  It  is  urged  that 
the  defense  presents  a  case  of  an  attempt 
to  contradict  and  vary  the  terms  of  a  writ- 
ten instnunent,  and  that  it  Is  apparent  from 
the  face  of  the  pleading  that  proof  thereof 
must  be  made  by  parol  testimony.  What- 
ever may  be  said  of  the  averments  of  the 
pleading  as  to  a  contract  different  from  that 
stated  in  the  writing.  It  nevertheless  does 
state  that  the  contract  was  induced  by  fraud. 
If  so,  it  was  void  from  the  beginning,  it  never 
became  a  contract,  and  parol  proof  Is  per- 
missible to  establish  the  fraud.  "In  other 
words,  while  parol  evidence  Is  inadmissible 
to  vary  or  contradict  the  terms  of  a  written 
instrument,  such  evidence  is  admissible  to 
show  that  a  writing  in  the  form  of  a  contract 
never  became  operative  as  a  contract.  This 
principle  is  generally  approved  by  the  au- 
thorities." Reiner  v,  Crawford,  23  Wash. 
6G9,  671,  63  Pac.  516,  517,  83  Am.  St.  Rep. 
848.  Many  authorities  are  cited  in  support 
of  the  above.  In  that  case  it  was  held  that 
oral  evidence  was  admissible  to  show  that  a 
writing  in  the  form  of  a  contract  was  sub- 
ject to  a  condition  precedent  to  the  attach- 
ing of  any  obligation  thereunder;  that,  if 
the  condition  precedent  failed,  there  was  in 
fact  no  contract;  and  that  such  oral  testimony 
did  not  vary  the  terms  of  any  contract.  The 
rule  is  equally  as  applicable  here,  where 
the  effect  of  the  pleading  is  to  arver  that  no 
contract  ever  existed,  because  of  fraud.  Oral 
proof  of  fraud  does  not  vary  the  terms  of  a 
valid  written  instrument,  when  the  instru- 
ment involved  was  induced  by  fraud,  and 
therefore  never  became  a  valid  or  operative 
one. 

Appellant  further  urges  that  the  pleading 
is  bad,  as  presenting  a  case  for  relief  on  the 
ground  of  fraud,  in  that  its  allegations  re- 
late to  acts  to  be  performed  in  the  future,  and 
not  to  present  or  past  facts.  It  is  true,  it 
docs  contain  allegations  as  to  future  acts, 
and,  if  it  were  confined  entirely  to  these,  the 
point  urged  would  become  serious.  But  it 
also  contains  averments  as  to  existing  facts 


which  are  very  material.  It  alleges  that  ap- 
pellant stated  that  Mr.  Twohy  desired  to  en- 
ter upon  the  banking  and  loaning  enterprise 
in  Harrington,  and  that  appellant  represent- 
ed him  for  the  purpose  of  effecting  the  neces- 
sary purchase,  and  was  therefore  associated 
with  Mr.  Twohy  in  the  contemplated  busi- 
ness. These  statements  as  to  Twohy,  under 
the  averments  in  the  pleading,  became  in- 
ducements to  make  the  writing  in  question. 
They  related  to  existing  facts,  viz.,  that 
Twohy  was  then  arranging  to  embark  upon 
the  business  at  Harrington,  and  that  appel- 
lant was  at  that  time  duly  authorized  by 
Twohy  to  act  in  his  behalf.  Appellant,  how- 
ever, further  urges  In  this  connection  that 
Lighthizer  should  not  have  relied  upon  ap- 
pellant's statement,  but  should  have  investi- 
gated the  truth  for  himself  before  acting. 
Several  decisions  of  this  court  are  cited  to 
the  effect  that  one  will  not  be  granted  relief 
from  alleged  fraud  when  it  appears  that  the 
means  for  easily  ascertaining  the  truth  are 
at  hand,  and  that  the  complaining  party  falls 
to  avail  himself  thereof.  But  such  condi- 
tions, we  think,  are  not  presented  by  this 
pleading.  The  pleading  shows  that  Mr. 
Twohy  was  the  president  of  a  bank  in  Spo- 
kane, and,  while  it  is  not  expressly  alleged 
that  be  was  not  in  Harrington  on  tbat  day, 
where  lighthizer  could  have  communicated 
with  him,  yet,  in  view  of  the  allegations  as  to 
appellant's  claim  that  he  was  in  Harrington 
to  represent  Twohy,  we  think  it  sufficiently 
appears  upon  the  face  of  the  pleading,  and  as 
against  demurrer,  that  the  reasonable  means 
for  ascertaining  the  truth  were  not  immedi- 
ately at  hand.  We  think,  therefore,  that  the 
demurrer  to  the  first  affirmative  defense  was 
properly  overruled. 

It  is  next  assigned  that  the  court  erred  In 
overruling  the  demurrer  to  Lighthizer's  sec- 
ond affirmative  defense.  That  defense,  it 
will  be  remembered,  states  that  certain  con- 
ditions precedent  were  to  be  performed  be- 
fore the  writing  in  question  should  become 
an  operative  contract,  and  that  such  preced- 
ent conditions  were  not  performed.  This 
defense  comes  squarely  within  the  rule  of 
Reiner  v.  Crawford,  supra,  and  which  has 
already  been  discussed.  Under  tliat  rule, 
parol  evidence  is  permissible  here  to  show  the 
conditions  precedent,  and  if,  by  reason  of  the 
failure  of  the  conditions,  the  writing  never 
became  an  operative  contract,  then  the  oral 
testimony  does  not  contradict  or  vary  the 
terms  of  a  written  contract 

It  is  next  assigned  that  the  court  erred  as 
to  its  judgment  upon  the  facts.  No  specific 
findings  of  fact  or  conclusions  of  law  were 
entered,  other  than  as  contained  in  the  de- 
cree itself.  The  decree  simply  denies  appel- 
lant any  relief,  and  Judgment  for  costs  is 
awarded  against  him.  We  have  examined 
the  evidence,  and  we  believe  that  it  is  suffi- 
cient to  support  the  decree  of  the  court  We 
think  It  unnecessary  to  discuss  the  evidence 
liere.    It  is- sufficient  to  say  that,  while  there 
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is  some  conflict,  we  believe  ttae  evidence  upon 
the  subject  of  fraudulent  representations  and 
of  conditions  precedent,  within  the  rules  here- 
inbefore discussed,  upon  demurrer,  warrant- 
ed the  court's  Judgment. 
The  Judgment  is  afiSrmed. 

FULLERTON,  C.  J.,  and  MOUNT  and 
ANDERS,  JJ.,  concur. 

(33  Wash.  1) 

WOODWARD  et  al.  t.  TAXLOR  et  al. 

(Supreme  Court  of  Washington.    Feb.  20, 1904.) 

TAXATION— STATUTES— REPBAlr-SAVlNO 
CLAUSE. 

1.  Under  Laws  1801,  p.  280,  repeallDg  the 
taxation  act  of  March  28,  1800,  but  declaring 
that  the  repeal  should  not  be  construed  to  affect 
any  proceeding  pending  at  the  time  the  repeal- 
ing act  tooit  effect,  but  that  all  proceedings  for 
the  nsse.ssmi'nt  or  collection  of  any  tax  might 
be  completed  under  provisions  of  the  repealed 
act,  etc.,  the  provisions  of  the  act  of  1801  (Laws 
1801,  n.  280,  c.  140)  did  not  affect  the  validity 
or  method  of  an  assessment  made  in  1801  under 
the  act  of  1800  and  before  the  passage  of  the 
act  of  18.91. 

On  rehearing. 

For  former  opinion,  see  73  Pac.  785. 

PER  CURIAM.  On  petition  for  rehearing, 
our  attention  is  called  to  the  fact  that  noth- 
ing was  said  in  the  opinion  about  the  act  of 
1891  (Laws  1801,  p.  280,  c.  140),  and  It  is 
now  Insisted  that  the  act  of  1800  (Laws  1890, 
p.  .')';0,  c.  18)  never  l)ecanie  operative,  for 
the  following  reasons:  Because  it  became  a 
law  on  March  28,  1800,  without  the  approval 
of  the  Governor;  it  contained  no  emergency 
clause,  and  therefore  did  not  become  ef- 
fective until  June  28,  1890;  by  its  terms  the 
assessment  books  were  to  be  delivered  to  the 
assessor  on  the  last  Saturday  In  March,  and 
that  officer  was  to  begin  his  duties  in  April, 
which  was  two  months  prior  to  the  time  the 
act  became  effective;  on  March  9,  1801,  an- 
other revenue  act  was  passed,  which  became 
effective  at  once.  It  is  insisted  that  the  act 
of  1891  repealed  and  superseded  the  act  of 
1890,  that  the  latter  act  never  became  oper- 
ative, that  the  assessment  for  the  year  1891 
was  therefore  made  under  the  act  of  1891, 
and  that,  under  section  45  (page  297)  there- 
of, the  system  of  numerical  assessment  or 
assessments  in  rem  did  not  apply  for  that 
year.  This  theory  of  the  case  was  not  pre- 
sented to  the  court  below,  and  was  not  men- 
tioned in  the  arguments  or  briefs  on  the  ap- 
peal, but  the  case  was  presented  both  In  the 
lower  court  and  in  this  court  upon  the  theory 
that  the  assessment  was  made  under  the  act 
of  18!J0,  as  In  fact  it  was,  and  the  act  of  1891 
was  for  that  reason  not  mentioned. 

If  the  act  of  1890  was  superseded  by  the 
act  of  1891,  as  stated,  there  would  be  much 
force  in  appellant's  position,  but  in  the  re- 
pealing clause  of  the  act  of  1801  it  was  ex- 
pressly provided:  "That  the  repeal  of  said 
act  (1889-90)  shall  not  be  construed  to  Im- 


pair any  existing  right,  or  affect  any  pro- 
ceeding pending  at  the  time  this  act  shall 
take  effect;  but  all  proceedings  for  the  as- 
sessment of  any  tax  or  collection  of  any  tax, 
or  special  assessment  remaining  Incomplete, 
may  be  completed  under  the  provisions  of  the 
above  entitled  act  hereby  repealed."  Laws 
1891,  p.  325,  §  119.  Proceedings  for  the  as- 
sessment in  King  county  were  began  in  1891, 
under  the  act  of  1890,  before  the  passage  of 
the  act  of  1891.  These  proceedings  were  com- 
pleted under  the  saving  provision  above  set 
out.  It  follows,  therefore,  that  the  provi- 
sions of  the  act  of  1891  did  not  affect  the  va- 
lidity or  method  of  the  assessment  under  the 
act  of  1890. 

Other  questions  presented  In  the  petition 
for  rehearing  do  not  require  further  discus- 
sion. We  are  satisfied  with  the  conclusion 
reached  in  the  original  opinion.  The  petition 
for  rehearing  is  therefore  denied. 


(142  Cal.  XI) 
GILFILLAN  v.  SHATTUCK  et  al.    (S.  P. 

2,«77.)* 

(Supreme  Court  of  California.    Jan.  27,  1904.) 

PRIVATE  WAYS  —  HIGHWAYS  —  DEDICATION  - 
USER— EVIDENCE-ABUTTING  OWNER-RIGHTS 
—  FE.NCES  —  DESTRUCTION  — INJUNCTION - 
JUDGMENTS. 

1.  Where  a  passageway  between  two  subdi- 
visioQS  of  a  city  lot  constituted  a  mere  cul-de- 
sac,  and  no  one  had  used  it  except  by  license 
of  the  owners  of  such  subdivisions,  and  the 
only  persons  who  did  use  it  were  tradesmen  and 
visitors  to  persons  living  on  such  property,  and 
feuces  were  almost  continually  kept  on  and 
across  the  northern  part  of  the  strip,  which  for 
long  periods  were  constructed  so  as  to  complete- 
ly inclose  part  of  it,  which  was  used  as  a  play- 
ground and  garden,  which  condition  continued 
for  about  50  years,  after  which  a  controversr 
aro.se  as  to  maintenance  of  the  fences,  such 
facts  justified  a  finding  that  the  passageway 
was  not  a  public  highway. 

2.  Where  a  judgment  roll  was  admissible  as 
against  one  of  several  defendants,  an  objection 
thereto  by  all  of  the  defendants  was  properly 
overruled. 

3.  Where,  in  an  action  to  restrain  defendants 
from  destroying  a  certain  fence  across  an  al- 
leged private  way,  one  of  the  defendants  had 
previously  sued  plaintiff  to  restrain  the  mainte- 
nance of  the  fence,  in  which  action  judgment 
had  been  rendered  in  favor  of  plaintiff,  boldioft 
that  the  place  in  question  was  not  a  pnblic 
street,  such  judgment  was  admissible  in  a  sub- 
sequent action  against  persons  who  were  not 
parties  thereto  to  prove  that  plaintiff  bad  never 
consented  to  the  use  of  the  strip  as  a  pobUc 
highway. 

4.  Where  plaintiff  had  valuable  easements  in 
a  private  way,  and  some  of  the  defendants  con- 
tended that  the  way  was  a  public  highway,  and 
compelled  plaintiff  to  litigate  such  question,  she 
was  entitled  to  nn  injunction  restraining  the 
destruction  of  a  fence  maintained  by  her  there- 
on, without  regard  to  whether  she  owned  the 
fee  in  the  land  to  the  center  of  the  strip. 

5.  Where  the  owner  of  a  lot  subdivided  it, 
and  left  a  strip  of  land  between  the  subdivisions, 
which  was  a  mere  cul-de-sac,  the  fact  that  in 
his  conveyances  thereof  were  references  in  the 
description  to  such  strip  of  land  did  not  con- 
stitute a  conclusive  dedication  of  such  strip  to 
the  public  as  a  highway. 

*Rehearlng  denied  February  26,  IMM. 
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Department  2.  Appeal  from  Superior 
Court  of  City  and  County  of  San  Francisco; 
Jas.  M.  Troutt,  Judge. 

Action  by  Sophia  J.  Gil&llan  against 
PhcDbe  J.  Sbattucli  and  others.  From  a 
Judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  defendants'  motion  for  a  new 
trial,  they  appeal.    Affirmed. 

Franlilln  K.  Lane,  City  Atty.,  W.  S.  Bro- 
beck,  and  George  E.  Lawrence,  for  appel- 
lants.   Alexander  O.  Eells,  for  respondent. 

McFARLAND.  J.  This  Is  an  action  to  re- 
strain the  defendants  from  destroying  a  cer- 
tain fence  of  plaintiff,  and  to  have  it  ad- 
judged that  a  certain  strip  of  land  is  a  pri- 
vate way,  and  not  a  public  highway.  Judg- 
ment went  for  plaintiff  in  the  court  below, 
and  defendants  appeal  from  the  Judgment, 
and  from  an  order  denying  their  motion  for 
a  new  trial.  The  defendant  mainly  inter- 
ested in  the  litigaUon  Is  Mrs.  Phoebe  J.  Sbat- 
tuck,  who  is  the  owner  of  a  certain  lot  of 
land.  Her  husband,  D.  D.  Shattuck,  was 
made  a  defendant,  and  Joined  with  her  in 
her  answer  and  defense.  The  only  other  de- 
fendant named  in  the  complaint  is  Martin  F. 
Fragley,  as  superintendent  of  streets  of  the 
city  and  county  of  San  Francisco,  and  after- 
wards his  successor,  the  board  of  public 
works  of  said  city  and  county,  was  substitut- 
ed for  him  as  defendant 

Fifty-vara  lot  No.  124,  or  at  least  what 
was  such  lot.  Is  situated  on  the  northeast 
comer  of  California  and  Powell  streets.  In 
tlie  city  of  San  Francisco.  This  vara  lot  was 
owned  in  1849  by  one  William  Miles.  He 
divided  it  Into  two  equal  parts  by  an  open 
strip  of  land  25>4  feet  wide,  commencing  at 
Oalifomia  street  and  running  northerly  to 
the  rear  of  the  lot— 137%  feet— where  it  stop- 
ped. It  did  not  connect  with  any  street  or 
way  other  than  California  street,  and  was  a 
cul-de-sac.  It  was  called  "Miles  Court"  or 
•'Miles  Street."  The  question  in  the  case  is 
whether- this  short,  one-ended  strip  is  a  pub- 
lic highway,  or  a  mere  private  way.  The 
court  below  found  it  was  and  is  not  a  high- 
way, and  it  is  contended  that  this  finding 
should  be  here  overturned.  We  think  that 
the  finding  is  right,  and  that  there  is  no 
ground  for  disturbing  it. 

In  1849  Miles  divided  each  of  the  two 
halves  of  the  vara  lot  into  six  equal,  smaller 
allotments  or  lots,  making  twelve  in  all, 
which  were  numbered  consecutively  from  1 
to  12.  During  the  years  from  1849  to  1831 
he  conveyed  all  of  these  smaller  lots  to  va- 
rious persons,  and  all  of  the  conveyances, 
except  three,  contained  a  diagram  or  plan 
showing  the  vara  lot  as  subdivided,  and  also 
this  memorandum:  "The  owners  of  the  al- 
lotments on  above  plan  of  Lot  No.  124  may 
close  the  alley  on  said  above  plan  and  di- 
vide the  land  it  contains  equally  among  all 
of  the  said  allotments,  that  is,  into  twelve 
equal  shares,  by  general  agreement  In  writ- 
ing, at  any  time,  said  agreement  to  be  re- 


corded." Plaintiff  Is  and  for  many  years 
has  been  the  owner  of  lots  11  and  12,  which 
adjoin  each  other,  and  are  on  the  east  aide 
of  the  passageway;  lot  12  extending  to  the 
north  line  of  the  vara  lot.  She  holds  through 
mesne  conveyance  from  Mary  Ann  Tay,  to 
whom  Miles  conveyed  the  two  lots  in  1851. 
The  deed  from  Miles  to  Tay  was  one  of  the 
three  conveyances  which  did  not  contain  the 
memorandum  above  referred  to,  but  it  con- 
tained this  language,  "Together  with  all  and 
singular  the  tenements,  improvements  and 
appurtenances  thereunto  belonging  or  In  any 
wise  appertaining,"  and  referred  to  said  dia- 
gram. The  deeds  under  which  respondent 
claims  title  describe  her  lots  as  bounded  by 
the  easterly  side  of  Miles  street.  Immedi- 
ately north  of  vara  lot  124  is  another  vara 
lot,  123,  which  fronts  on  Powell  street,  and 
is  not  In  any  way  connected  with  California 
street;  and  the  appellant  Phoebe  Shattuck 
owns  that  part  of  said  vara  lot  123  which  is 
next  to  and  adjoining  vara  lot  124  on  the 
north,  and  includes  the  land  lying  north  of 
the  said  passageway. 

The  court  found  all  the  averments  of  the 
complaint  to  be  true,  except  one  which  is  im- 
material, and  that  all  the  averments  of  the' 
answers  which  are  material  here  are  untrue. 
It  is  alleged  in  the  complaint  and  found  by 
the  court,  among  other  things,  "that  said 
Miles  court  is  not  a  public  street,  but  is  a 
private  way  laid  out  by  a  former  owner  of 
said  flifly-vara  lot  No.  124,  through  which  It 
passes  as  aforesaid,  as  a  private  way  for 
the  sole  use  of  the  smaller  lots  Into  which 
said  fifty-vara  lot  No.  124  was  subdivided  by 
said  former  owner;  that  the  same  was  nev- 
er in  any  manner  dedicated  to  the  public, 
nor  for  the  use  of  the  public;  that  the  same 
has,  continuously  since  it  was  so  laid  out, 
remained  in  the  sole  charge  of,  and  under 
the  sole  control  and  care  of,  the  owners  of 
said  subdivisions  of  paid  fifty-vara  lot  No. 
124;  that  no  person  or  persons  has  or  have 
ever  used  the  same,  except  by  the  license  and 
permission  and  for  the  convenience  of  said 
owners  of  said  subdivisions";  and  "that  for 
many  years  prior  to  the  10th  day  of  June, 
1896,  the  plaintiff  maintained  a  fence  across 
the  said  nortlierly  end  of  said  Miles  court, 
along  the  said  line  between  said  fifty-vara 
lots  Nos.  123  and  124."  It  Is  further  aver- 
red and  found  that  a  few  weeks  prior  to  said 
June  10,  189G,  the  defendant  Phcebe  tore 
down  said  fence,  and  that  plaintiff  immedi- 
ately began  to  restore  it,  and  had  nearly 
completed  the  same,  when  said  Phoebe  com- 
menced an  action  against  the  present  plain- 
tiff to  enjoin  the  latter  from  constructing  or 
maintaining  said  fence,  and  to  obtain  a  Judg- 
ment declaring  Miles  court  to  be  a  public 
street,  etc.  The  action  was  subsequently 
tried,  and  Judgment  therein  was  rendered 
against  said  Pha-be,  plaintiff  therein,  ad- 
judging that  Miles  court  was  a  private  way, 
and  not  a  public  way.  That  was  the  case  of 
Shattuck  T.  Gilfillan  hereinafter  referred  to. 
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Thereafter,  upon  certain  promises  made  by 
said  Ptioebe,  the  present  plaintiff,  Mrs.  Gil- 
fillan,  removed  the  fence;  but  afterwards 
said  Pbcebe  repudiated  her  promises,  and, 
upon  application  to  the  board  of  supervisors 
of  the  city  and  county,  and  without  the 
knowledge  of  plaintiff,  procured  said  board 
to  pass,  and  on  May  26,  1890,  the  board  did 
pass,  an  ordinance  declaring  said  strip  of 
land  to  be  a  public  street,  to  be  known  as 
"Miles  Street."  After  learning  of  this  ordi- 
nance, plaintiff  immediately  reconstructed 
her  fence;  being  the  fence  involved  in  this 
action. 

The  important  finding  is  that  Miles  court  is 
a  private  way,  and  not  a  public  highway; 
and  we  do  not  see  how  It  can  be  successfully 
attacked,  either  for  want  of  evidence,  or  be- 
cause It  Is  "against  law."  A  cul-de-sac,  such 
as  the  one  here  in  question,  is  not  a  thor- 
oughfare, which  is  "a  passage  through";  "a 
passage  from  one  street  or  opening  to  anoth- 
er" (Webster's  Dictionary;  Woodyer  v.  Had- 
den,  5  Taunt.  125,  and  Bateman  v.  Bluck,  14 
Eng.  Law  &  Equity  Rep.  09).  Whether  such 
a  cul-de-sac  can  be  a  public  highway  has 
been  a  mooted  question.  See  the  two  Eng- 
lish cases  above  cited,  and  the  notes  to 
Sheafe  v.  People,  at  page  51  of  29  Am.  Rep. 
There  are  not  many  decisions  on  the  subject. 
However,  it  may,  perhaps,  be  correctly  said 
that  It  is  not  a  legal  impossibility  for  a  cul- 
de-sac,  though  not  a  thoroughfare,  to  be  a 
public  highway;  but  In  such  case  a  verdict 
or  finding  that  such  a  choked-np  and  abortive 
passageway  is  a  public  highway  should  be 
supported  by  very  clear  and  satisfactory 
evidence,  and,  certainly,  a  verdict  that  it  is 
not  a  public  highway  should  not  be  disturb- 
ed on  appeal  unless  the  evidence  is  almost 
overwhelmingly  the  other  way.  And  the 
question  is  mainly  one  for  the  Jury;  as  was 
said  in  Bateman  v.  Bluck,  supra:  "It  is  for 
the  Jury  to  consider  whether,  on  the  whole 
of  the  facts  proved,  they  will  presume  a  dedi- 
cation to  the  public;"  and  that  "It  is  always 
a  strong  observation  to  a  Jury  that  the  way 
leads  nowhere."  In  the  case  at  bar  there  was 
testimony  that  from  at  least  as  early  as 
1854  "no  one  has  used  that  street  except 
by  the  license  and  permission  of  the  owners 
of  subdivisions  in  that  flfty-vara  lot,  and  the 
only  persons  who  used  it  were  tradesmen 
making  deliveries  and  visitors  to  persons  liv- 
ing on  that  flfty-vara";  that  fences  were  al- 
most continuously  kept  on  and  across  the 
northern  part  of  said  strip;  that  these  fences 
were  for  long  periods  constructed  so  as  to 
completely  Inclose  parts  of  it  which  were 
used  as  a  yard,  playground,  and  garden; 
and  that  this  condition  continued  until  1890. 
What  occurred  afterwards  Is  above  related. 
We  think,  therefore,  that  the  evidence  fully 
sustains  the  findings. 

It  is  contended  that  there  should  be  a  re- 


versal because  the  court  erroneously  admit- 
ted the  Judgment  roll  in  the  case  of  Sbattuck 
V.  Gilfillan,  above  noticed,  but  we  do  not 
think  so.  The  objection  was  made  by  all  the 
defendants  jointly,  and  the  Judgment  was 
certainly  admissible  as  against  the  defendant 
Mrs.  Sbattuck,  and  it  is  not  to  be  supposed 
that  the  court  considered  it  as  a  direct  adju- 
dication of  the  main  issue  as  against  Ftag- 
ley,  who  was  not  a  party  to  that  suit  But 
we  think  that  it  was  proper  evidence  against 
all  the  defendants  to  the  point  that  plaintiff 
had  never  consented  to  the  use  of  the  said 
strip  of  land  as  a  public  highway. 

Some  other  points  were  made  by  appellant, 
which  will  be  briefiy  noticed:  tinder  the 
complaint  and  findings  plaintiff  was  entitled 
to  the  Injunction  prayed  for.  Whether  or 
not  she  owned  the  fee  to  the  center  of  the 
passageway  is  immaterial.  She  had  valu- 
able easements  in  the  strip,  leaving  out  of 
view  her  contingent  right,  with  the  consent 
of  the  other  owners,  to  have  absolute  owner- 
ship of  her  proportionate  part  of  it.  If  the 
facts  found  were  true,  the  ordinance  of  the 
board  of  supervisors  declaring  the  strip  in 
question  to  be  a  public  highway,  without  con- 
demnation proceedings  or  compensation,  was 
of  no  legal  consequence.  Whether  or  not  it 
was  proven  that  Mrs.  Sbattuck  had  expressly 
threatened  to  destroy  the  fence  is  immaterial. 
She  contested  the  main  Issue  In  the  case, 
averred  that  the  strip  in  question  was  a  pub- 
lic highway,  and  denied  that  It  was  a  private 
way,  and  compelled  the  litigation  and  adju- 
dication of  the  question.  Fragley  admitted 
that  he  intended  to  tear  down  the  fence,  and, 
if  he  had  done  so,  the  object  of  the  other  der 
fendants  would  have  been  accomplished. 
The  fact  that  In  the  conveyance  made  by 
Miles  there  were  references,  for  description, 
to  the  strip  of  land  here  involved,  was  not 
by  any  means  a  conclusive  act  of  dedication 
of  it  as  a  public  highway.  The  memorandum 
in  the  deeds  showed  quite  the  contrary,  and 
the  fact  that  it  does  not  happen  to  be  in  the 
deed  to  Mrs.  Tay  makes  no  difference  as  to 
his  intention  to  dedicate  a  public  highway. 
It  would,  in  fact,  be  absurd  to  suppose  that 
he  Intended  that  all  of  his  grantors,  except 
three,  might  close  up  the  alley  and  divide  it 
between  them,  but  that  it  should  still  be  a 
public  highway  as  to  the  three— a  physical 
impossibility.  There  are  no  other  points 
which  we  deem  it  necessary  to  especially  no- 
tice. The  short  strip  in  question,  considered 
as  a  private  way  for  the  convenience  of  the 
few  owners  along  It,  naturally  subserves  its 
purpose.  An  attempt  to  consider  it  as  a  pub- 
lic highway  can  end  only  In  declaring  it  a 
miscarriage. 

The  Judgment  and  order  appealed  from  are 
aflSrmed. 

We  concur;    HBNSHAW,  J.;  LORIGAN,  J. 
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BBLI.  r.  SOLOMONS.    (S.  F.  2,737.) 

(Snpreme  Court  of  California.    Jan.  29,  1904.) 

RBSTOLTINO  TRUSTS  —  ACTION  TO  ENFOftCE  — 
UENS— RIGHT  TO  RBLIHai"—TBNDBR— COSTS- 
JUDGMENTS— PARTIES— CONCLUSIVKNESS. 

1.  Defendant  purchased  land  at  sberiEf  s  sale 
In  liis  own  name,  witli  money  furnished  to  him 
for  that  purpose  bj  P.,  except  the  sum  of  $50, 
which  defendant  paid  from  his  own  funds.  At 
the  time  of  the  purchase,  P.  was  acting  as 
plaintiff's  financial  agent;  and  a  portion  of  the 
money  furnished  to  defendant,  though  without 
bis  knowledge,  belonged  to  plaintiff.  It  was 
agreed  between  defendant  and  P.  that  the  prop- 
erty should  be  held  in  trust,  and,  if  redeemed, 
the  redemption  money  should  be  applied  toward 
the  payment  of  ceitain  notes  held  by  defendant 
against  plaintiff  and  P.,  and,  if  there  was  no 
redemption,  that  defendant  should .  dispose  of 
the  property,  and  apply  the  proceeds  toward 
the  payment  of  such  notes.  Held,  in  an  action 
by  plaintiff  to  enforce  a  resulting  trust  In  the 
laud,  to  which  P.  was  not  a  party,  since  plain- 
tiff was  entitled  to  redeem  the  land  on  payment 
of  -defendant's  lien,  the  court  should  nave  di- 
rected a  conveyance  on  such  condition,  instead 
Of  dismissing  the  bilL 

2.  The  fact  that  defendant  did  not  know  of 
plaintiff's  interest  in  the  money  furnished  by 
P.  was  not  material. 

3.  Where  plaintiff  bronght  loit  to  enforce  a 
resulting  trust  in  land,  and  the  proof  showed 
ber  entitled  to  a  conveyance  only  on  payment 
of  defendant's  lien,  wliich  she  had  not  tendered 
«r  offered  to  pay,  she  was  not  entitled  to  such 
relief,  except  on  payment  of  costs. 

4  Wli?re  funds  furnished  to  defendant  with 
which  to  purchase  land  at  a  sheriff's  sale  be- 
longed partly  to  plaintiff  and  partly  to  P.,  and 
P.  was  not  a  party  to  an  action  by  plaintiff 
against  defendant  to  recover  the  land,  the  find- 
ings in  such  action  were  not  binding  on  P.  in 
any  subsequent  litigation  affecting  her  interests 
in  the  property,  or  in  the  money  so  advanced. 

Vau  Dyke,  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court.  City 
and  County  of  San  Francisco;  J.  M.  Sea  well. 
Judge. 

Actlort  by  Tercst  Bell  against  Ladna  L. 
Bolomena  From  a  Judgment  In  favor  of  de- 
fendant, and  from  an  order  denying  plain- 
tUTs  motioR  for  a  new  trial,  ahe  appeals. 
Modified. 

T.  Z.  Blakeman,  for  appellant  Edmnnd 
Tauazky  and  Wallace  A.  Wise,  for  respond- 
ent 

SHAW.  3.  This  Is  an  appeal  by  the  plain- 
tifT  from  a  judgment,  and  from  an  order 
denying  her  motion  for  a  new  triaL  We  bave 
examined  the  record  wltb  reference  to  the 
points  nrged  In  support  of  the  appeal  from 
the  order  denying  her  motion  for  a  new  trial, 
and  have  concluded  that  the  evidence,  though 
not  satisfactory.  Is  sufficient  to  support  the 
findings,  and  that  no  error  Is  presented  there- 
by which  is  material  to  the  relief  to  which 
we  think  the  plaintiff  Is  entitled,  and  there- 
fore the  points  urged  upon  that  appeal  need 
not  be  further  considered. 

The  complaint  alleges,  in  substance,  that 
one  Mnry  E.  Pleasant,  as  the  agent  of  the 
plaintiff.  Intrusted  the  defendant  with  a  large 
■um  of  money  belonging  to  the  plaintiff;  that 


wltb  this  money  the  defendant  purchased  a 
certain  tract  of  land,  described  in  the  com- 
plaint, at  sherifTs  sale;  in  bis  own  name. 
and  took  a  certificate,  and  subsequently  a 
sheriff's  deed,  therefor,  conveying  title  to 
him;  that  he  paid  no  money  at  the  sheriff's 
sale,  other  than  money  so  intrusted  to  him 
by  the  plaintiff,  except  the  sum  of  |50,  which 
he  advanced  out  of  his  own  funds  as  part  of 
the  costs  of  the  sale;  that  the  defendant 
still  holds  the  property  In  his  own  name,  but 
In  fact  as  trustee  for  the  plaintiff;  and  that 
prior  to  the  beginning  of  the  action  she  ten- 
dered him  the  $50  paid  by  him  out  of  bis 
own  funds  at  the  sberiff's  sale,  and  de- 
manded a  conveyance  of  the  property  by  him 
to  her.  The  prayer  is  for  a  decree  compelling 
the  defendant  to  convey  tlie  property  to  the 
plaintiff  upon  the  payment  of  the  $S0  in 
question,  and  for  such  other  and  farther 
relief  as  she  may  be  entitled  to  in  the 
premises.  The  answer  denied  many  of  the 
allegations  of  the  complaint,  and  set  up  af- 
firmatively that  the  defendant  held  the  land 
as  security  for  certain  debts  existing  in 
his  favor  against  the  said  M.  B.  Pleasant 
and  the  plaintiff,  respectively.  The  court 
found  that  the  defendant  purchased  the  land 
with  money  furnished  to  him  for  that 
purpose  by  Mary  B.  Pleasant,  except  the 
sum  of  $50,  which  he  paid  out  of  his  own 
funds;  that  Mary  B.  Pleasant  at  the  times 
in  question  was,  to  a  .considerable  degree, 
managing  and  conducting  the  affairs  of 
the  plaintiff,  and  handling  money  belong- 
ing to  her;  that  the  sum  so  furnished 
amounted  to  $11,000,  of  which  $5,100  be- 
longed to  the  plaintiff,  and  $5,900  to  Mary 
B.  Pleasant;  that  defendant  did  not  know 
that  any  of  the  money  belonged  to  plaintiff; 
that  it  was  agreed  between  defendant  and 
Mary  B.  Pleasant,  at  the  time  he  purchased 
the  property  at  the  sheriff's  sale,  that  he 
would  hold  the  same  In  trust,  and  that,  if  a 
redemption  was  made,  the  redemption  money 
should  be  applied  toward  the  payment  of 
certain  notes  held  by  him  against  the  plain- 
tiff and  Mary  B.  Pleasant,  respectively;  if 
there  was  no  redemption,  then  he  should  pro- 
cure a  deed  for  the  property  in  his  own 
name,  and  dispose  of  the  same,  and  apply 
the  proceeds  toward  the  payment  of  the 
notes.  Other  facts  and  details  were  put  in 
issue,  and  found  by  the  conrt,  but  they  are 
not  material  to  the  point  to  be  decided.  Up- 
on the  facts  admitted  and  found,  a  decree 
was  made,  declaring  the  plaintiff  not  entitled 
to  any  relief  against  the  defendant,  but  that 
the  judgment  should  be  without  prejudice  to 
any  subsequent  action  by  ber  to  establish  her 
rights  in  the  premises  after  payment  to  the 
defendant  of  the  several  amounts  to  him  due 
on  the  notes,  and  $50  advanced  by  him  out 
of  his  own  funds. 

We  think  the  court  should  not  thus  sum- 
marily have  dismissed  the  plaintiff  from  its 
forum  without  any  relief.  The  defendant 
does  not  claim  to  hold  the  absolute  title  to 
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the  property.  All  that  be  claims,  and  all 
that  the  court  finds,  In  substance,  is  that  he 
holds  the  land  In  trust  to  secure  the  payment 
of  a  promissory  note  executed  to  him  by  the 
plaintiff  on  March  26,  1896,  for  $6,200,  with 
interest  at  7  per  cent,  per  annum  from  ma- 
turity, and  also  as  security  for  the  payment 
of  a  balance  of  $1,000  owing  on  a  note  ex- 
ecuted by  Mary  B.  Fleasant  to  defendant, 
made  January  16,  1895,  with  7  per  cent.  In- 
terest from  that  date,  and  for  the  further 
payment  of  $50  advanced  by  him  at  the  sher- 
iff's sale,  with  power  to  sell  the  property  for 
the  payment  of  said  sums.  The  defendant  is 
not  interested  In  any  controversy  which  may 
arise  between  the  plaintiff  and  Mary  E,  Pleas- 
ant with  respect  to  the  ownership  of  the 
money  which  he  received  for  the  purpose  of 
purchasing  the  property,  nor  in  their  re- 
spective rights  in  the  land  as  against  each 
other  in  case  of  redemption  by  either.  Nor 
does  it  concern  him  whether  the  one  or  the 
other  effects  the  redemption.  He  is  entitled 
to  hold  the  property  until  all  the  money  se- 
cured thereby  Is  paid.  Both  the  plaintiff  and 
Mary  E.  Pleasant,  under  the  facts  found, 
have  an  equitable  Interest  in  the  land,  and 
would  be  entitled  to  redeem;  but  neither  of 
them  could  do  so  without  the  defendant's 
consent,  except  upon  payment  of  the  full 
amount  due  from  both.  Plaintiff  is,  there- 
fore, upon  the  facts  as  claimed  by  defendant, 
entitled  to  tender  to  him  the  full  amount 
due,  and  receive  from  him  a  conveyance  of 
the  property.  He  did  not  see  fit  to  ask  in  his 
answer  to  have  Mary  B.  Pleasant  made  a 
party  to  the  action,  and  it  is  not  in  accord- 
ance with  our  ideas  of  Justice  that  the  plain- 
tiff should  be  denied  any  relief  because  of 
this  failure  on  the  part  of  the  defendant. 
If  Mai*y  E.  Pleasant  does  not  choose  to  as- 
sert her  rights  to  the  property  against  the 
plaintiff,  if  any  she  have,  that  is  her  affair, 
and  one  with  which- the  defendant  had  no 
concern.  It  appears  from  the  record  in  this 
case  that  the  property  In  question  has  been 
the  subject  of  long  and  vexatious  litigation. 
It  is  to  the  Interest  of  the  parties  that  the 
litigation  should  be  ended.  It  is  true  that 
plaintiff  asked  for  a  greater  measure  of  re-  | 
lief  than  she  is  entitled  to,  but  the  relief  | 
due  her  is  of  the  same  nature  as  that  which 
she  asked.  Her  interest  in  the  land  is,  ac- 
cording to  the  facts  found,  a  partial' interest. 
Instead  of  the  entire  interest,  as  alleged,  and 
the  sum  due  the  defendant  is  much  larger 
than  the  ?r)0  alleged.  But  nevertheless  she 
has  an  Interest  which  entitles  her  to  redeem 
on  payment  of  the  amounts  found  due,  and 
the  defendant  holds  the  legal  title  in  trust, 
as  alleged,  although  partly  for  her  and  part- 
ly for  another.  The  relief  is  of  the  same 
character,  and  the  rights  of  the  parties  are 
of  the  same  nature,  as  alleged,  though  dif- 
ferent in  detail;  and  the  court  has  power, 
under  section  580,  Code  Civ.  Proc,  to  award 
plaintiff  such  relief  as  the  facts  warrant. 
The  fact  that  defendant  did  not  know  of 


plaintiff's  interest  In  the  money  furnished 
him  by  Mary  E.  Pleasant  Is  not  material 

Inasmuch  as  the  plaintiff  never  tendered 
or  offered  to  pay  the  sums  found  due,  or 
made  any  attempt  to  do  so,  or  to  ascertain 
the  same,  before  suit,  she  should  not  be  al- 
lowed the  relief  here  indicated,  except  upon 
payment  of  the  costs. 

It  should  be  added  that  the  findings  of  the 
court.  In  this  action,  that  the  money  with 
which  the  defendant  purchased  the  property 
in  question  was  partly  the  money  of  Mary 
E.  Pleasant,  and  partly  the  money  of  the 
plaintiff,  and  upon  other  matters  In  issue, 
will  not  be  binding  upon  the  plaintiff  in  any 
litigation  between  her  and  Mary  E.  Pleas- 
ant concerning  their  Interests  In  the  proper- 
ty, or  in  the  money  advanced  for  the  pur- 
chase thereof. 

The  evidence  in  the  case  seems  to  cover  all 
of  the  disputes  between  the  parties  before 
the  court,  and  there  is  no  necessity  for  a 
new  trial.  The  Judgment,  however,  should 
be  modified  in  accordance  with  the  views 
herein  expressed. 

It  is  therefore  ordered  that  the  cause  be  re- 
manded, with  directions  to  the  court  below  to 
enter  Judgment  declaring  that  the  defendant 
holds  the  property  as  security  for  the  sums  set 
forth  in  the  findings  and  conclusions  of  law, 
specifying  particularly  the  amounts,  with 
power  to  sell  the  same  to  pay  the  said  snms 
of  money,  and  that  upon  payment  of  the  said 
sums,  with  Interest  due  at  the  time  of  pay- 
ment by  the  plaintiff  to  him,  he  shall  exe^ 
cute  a  deed  conveying  to  her  the  property, 
and  that  the  defendant  recover  of  plaintiff 
his  costs,  Including  his  costs  upon  this  ap- 
peal. 

We  concur:  McFARIAND,  J.;  LORI- 
GAN,  J.;  HENSHAW,  J. 

ANGELLOTTI,  J.  I  concur  in  the  Judg- 
ment. To  my  mind.  It  Is  entirely  Immaterial 
whether  all  or  any  portion  of  plaintiff's  mon- 
ey was  used  by  Mrs.  Pleasant  in  the  pay- 
ment of  her  indebtedness  to  the  estate  of 
Bell,  by  reason  of  which  the  foreclosure  de- 
cree held  by  the  estate  as  security  for  such 
indebtedness  was  transferred  to  Mrs.  Gordon 
for  Mrs.  Pleasant  in  the  year  1893,  with  the 
full  knowledge  of  plaintiff.  Findings  of  the 
court,  fully  sustained  by  the  evidence,  jus- 
tify the  conclusion  that  Mrs.  Pleasant  had 
the  authority  to  authorize  the  taking  by  de- 
fendant at  the  sheriff's  sale  of  the  legal  title 
as  security  for  the  payment  of  the  notes  of  • 
Mrs.  Bell  and  herself,  both  of  which  were 
given  for  a  valuable  consideration.  The 
court  expressly  found  that  it  is  not  true  "that 
any  of  said  acts  or  proceedings  were  without 
the  knowledge  or  consent  of  plaintiff,"  and 
the  evidence  shows  very  clearly  that  plain- 
tiff had  clothed  Mrs.  Pleasant  with  ostensible 
authority,  at  least,  to  do  anything  and  every- 
thing she  saw  fit  to  do  with  relation  to  her 
money.    The  defendant  apparently  acted  In 
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the  highest  good  faith  throughout  Plaintiff 
did  not  by  this  action  seek  a  decree  author- 
izing redemption.  She  claimed  that  defend- 
ant was  a  trustee,  by  reason  of  the  source  of 
the  consideration.  She  failed  utterly  to  es- 
tablish to  the  satisfaction  of  the  trial  court 
the  cause  of  action  alleged.  I  am  of  the  opin- 
ion that  the  judgment,  under  all  the  circum- 
stances, was  correct,  and  should  be  affirmed. 
The  defendant  has,  however,  never  claimed 
to  hold  the  property,  except  as  security  for 
the  payment  of  the  amounts  due  him  from 
plaintiff  and  Mrs.  Pleasant;  and  as  this,  with 
his  costs,  is  secured  to  him  by  the  modifica- 
tion of  the  Judgment  proposed,  I  concur  In 
the  Judgment 

VAN  DYKE,  J.  I  dissent  I  cannot  agree 
with  the  majority  opinion  in  this  case.  The 
findings  are  not  supported  by  the  evidence, 
and  for  that  reason  a  new  trial  should  be 
had.  Instead  of  merely  remanding  the  cause, 
with  directions  to  the  court  below  to  enter 
Judgment  upon  the  findings  as  therein  stated. 
The  defendant  was  employed  by  the  plaintiff 
in  October,  1892,  as  her  attorney  and  counsel, 
to  advise  her  and  act  for  her  in  relation  to  all 
her  Interests  in  the  estate  of  her  deceased 
husband,  Thomas  Bell.  The  court  finds  that 
defendaiU  had  no  knowledge  as  to  the  amount 
of  money  which  the  plaintiff  had  placed  in 
the  bands  of  Mary  E.  Pleasant,  her  colored 
servant  prior  to  the  commencement  of  this 
action,  and  had  no  knowledge  that  any  of 
plaintiff's  money  bad  been  deposited  In  the 
account  and  to  the  credit  of  said  Mary  E. 
Pleasant  with  the  Donohoe-Kelly  Banking 
Company,  or  that  said  Mary  E.  Pleasant  had 
in  her  possession  money  of  the  plaintiff  for 
any  purpose  whatever,  and  that  defendant 
did  not  know  that  any  sum  of  money  in  the 
possession  of  Mary  E.  Pleasant  was  the  prop- 
erty of  the  plaintiff,  or  that  its  possession 
had  been  intrusted  to  said  Mary  E.  Pleasant 
by  the  plaintiff.  The  court  also  finds  that 
said  Mary  E.  Pleasant  did  not  on  the  23d 
day  of  February,  1893,  or  at  any  other  time, 
place  In  the  hands  of  the  defendant  the  sum 
of  $11,000  of  plaintiff's  money,  or  any  of 
plaintiff's  money  above  the  sum  of  $5,100, 
and  that  defendant  did  not  receive  said  sum 
of  $11,000,  knowing  it  or  any  part  of  it  to 
be  the  money  of  the  plaintiff,  and  did  not 
pay  any  money  for  or  on  account  of  the  pur- 
chase of  said  judgment  and  decree  of  fore- 
closure, or  otherwise,  knowing  it  to  be  plain- 
tiff's money.  These  findings  of  the  coiut  in 
reference  to  the  ownership  of  the  money  re- 
ceived by  the  defendant  for  and  on  account 
of  the  purchase  of  said  Judgment  and  decree 
of  foreclosure,  and  the  want  of  knowledge 
of  said  defendant  as  to  said  ownership,  are 
not  supported  by  the  evidence.  The  Mary  E. 
Pleasant  spoken  of  was  a  colored  woman 
who  bad  resided  with  the  plaintiff  and  her 
husband,  Thomas  Bell,  for  many  years  prior 
to  the  latter's  death,  and  continued  to  reside 
with   the  plaintiff  after  Bell's  death   until 


January,  1899.  She  was  familiarly  called 
in  the  Bell  family  "Mammy,"  and  was  re- 
garded with  indulgence  by  the  family,  and 
she  talked  of  the  family  affairs  of  her  mis- 
tress as  "hers"  and  "ours";  and  the  defend- 
ant says,  "I  was  employed  by  Mrs.  Pleasant 
as  the  attorney  of  Mrs.  BeU,"  and  he  states 
that  In  the  first  Interview  that  he  had  with 
the  plaintiff,  "Mra  Bell  said  that  Mrs.  Pleas- 
ant had  complete  charge  of  her  affairs;  that 
she  was  boss;  that  she  herself  understood 
nothing  about  business,  never  bad  transacted 
business  in  her  life,  and  never  knew  anything 
of  her  affairs;  that  Mrs.  Pleasant  had  always 
had  charge  of  them  as  far  back  as  she  could 
recollect;  that  she  was  the  only  mother  that 
she  had  ever  known,  and  that  she  had  al- 
ways been  a  mother  to  her,  and  that  she  was 
the  same  as  her  child,  and  that  everything 
was  entirely  in  her  hands;  that  whatever 
she  had  was  Mrs.  Pleasant's,  and  that  what- 
ever Mrs.  Pleasant  had  was  hers,  and  that 
there  never  bad  been  any  distinction,  and 
that  there  was  no  use  of  trying  to  talk  busi- 
ness with  her;  that  shC'Wonld  not  know  any- 
thing about  It;  didn't  want  to  know  any- 
thing about  it;  that  Mr.  Bell  had  always 
kept  her  like  a  child,  and  so  had  Mammy- 
she  always  called  ber  'Mammy,'  except  some- 
times 'Mary  Ellen'— and  she  did  this  In  re- 
sponse to  a  statement  that  I  had  made."  It 
appears  from  the  evidence  that  all  the  mon- 
eys of  plaintiff  were  intmsted  to  this  colored 
woman  as  her  servant,  and  were  administer- 
ed by  her  without  any  kind  of  supervision. 
Her  position  and  powers  seem  to  be  of  un- 
usual and  extreme  trust  and  confidence,  as 
stated  by  the  plaintiff  herself  to  the  defend- 
ant. He  says:  "She  said  I  never  need  con- 
sult her,  under  any  circumstances,  in  regard 
to  her  business,  but  to  consult  nobody  but 
Mrs.  Pleasant  •  •  »  Prom  that  time  on 
I  never  did."  Accordingly  all  the  moneys  re- 
ceived by  the  plaintiff  from  the  estate  of  her 
husband,  and  on  policies  on  bis  life,  amount- 
ing during  a  period  of  three  months  follow- 
ing November  8,  1892,  to  the  sum  of  $37,779.- 
75,  were  paid  to  Mary  Pleasant,  and  the 
greater  part  of  them  were  deposited  by  said 
Mary  Pleasant  to  her  own  account  in  the 
Donohoe-Kelly  Bank,  from  which  they  were 
drawn  on  her  check  from  time  to  time  as  re- 
quired for  the  use  of  the  plaintiff,  or  other 
purposes.  Her  deposits  during  this  period, 
together  with  the  balance  of  a  small  sum, 
were,  as  shown  by  her  bank  account,  as  fol- 
lows: 

1891.  Feb.  28th  (balance) $       3800 

1892.  Nov.  28th 8,767  25 

1802.  Nov.  29th 5,000  00 

l.S!)2.  Dec.  9th  632  15 

18!)."!.  .Tan.  5th 800  00 

18!):5.  Jan.  0th   10,012  SO 

3893.  Jan.  14th  6,000  00 

1893.  Jan.  2:{<1  1,000  00 

1893.  Feb.  23d 5,900  00 

Of  these  amounts,  it  Is  admitted  that  the 
items  of  November  28  and  29,  1892,  and  of 
January  6  and  14,  1893,  were  moneys  of  the 
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plaintiff;  the  last  of  said  items  (?C,000)  be- 
ing for  family  allowance  for  tbe  three  months 
ending  January  16,  1893.  These  include  all 
the  larger  Items,  excepting  the  last  one,  in 
the  account.  Some  of  the  other  smaller  items 
are  unexplained.  The  $1,000  item  of  January 
23,  1893,  is  perhaps  a  portion  of  the  family 
allowance  of  |2,000,  for  the  month  ending 
February  16tb,  evidenced  by  receipt  as  fol- 
lows: 

"San  Francisco,  January  23,  1893.  Receiv- 
ed from  Lucius  L.  Solomons  Two  Thousand 
&  oo/ioo  Dollars  in  gold  coin  in  payment  of 
Mra  Bell's  allowance  for  month  ending  Feb- 
ruary 16,  1893.    M.  B.  Pleasant." 

In  regard  to  the  last  Item  of  $5,900,  It  ap- 
pears from  the  evidence  that  tbe  defendant, 
February  18,  1893,  received  from  the  execu- 
tors for  the  plaintiff  the  sum  of  $6,000,  being 
her  allowance  for  three  months  In  advance, 
which  he  paid  to  Mary  Pleasant,  and  took 
from  her  receipts  as  follows: 

"San  Francisco,  February  21,  1893.  Re- 
ceived from  Lucius  L.  Solomons  One  Thou- 
sand &  oo/ioo  Dollars  in  gold  coin,  leaving 
$5,000  still  in  his  possession  to  be  deposited 
In  my  bank.    M.  E.  Pleasant" 

"San  Francisco,  February  23,  1893.  Re- 
ceived from  Lucius  L.  Solomons  Five  Thou- 
sand &■  oo/ioo  Dollars,  by  check  No.  690a, 
being  balance  of  family  allowance  up  to  May 
16,  1893.    M.  E.  Pleasant." 

At  that  date  the  balance  to  her  credit  la 
found  to  be  $13,522.21.  Against  this,  on  tbe 
next  day,  she  gave  to  tbe  defendant  her 
check  on  the  Donoboe-Kelly  Bank  for  $11,- 
000,  out  of  the  proceeds  of  which  the  consid- 
eration for  the  assignment  was  paid.  The 
amount  so  withdrawn,  together  with  the  sum 
of  $2,515.50  paid  on  account  of  the  plaintiff 
for  assessments  on  mining  stock  owned  by 
her,  entirely  exhausted  the  balance  In  the 
bank  to  the  credit  of  Mary  Pleasant,  except 
the  amount  of  $6.71.  With  regard  to  the  al- 
leged loan,  there  is  no  specific  finding,  but 
merely  the  general  finding  already  referred 
to— that  of  tbe  money  represented  by  tbe 
check,  $5,900  was  the  money  of  Mary  Pleas- 
ant—but there  is  no  evidence  to  Justify  the 
finding  of  the  ownership  on  her  part  of  said 
money.  The  court,  in  fact,  found  that  the 
Clark-Twltchell  mortgage  was  held  by  the 
executors  of  Bell  as  security  for  tbe  sum  of 
$10,466.  For  thia  sum,  demand  was  made 
by  the  executors  January,  1893,  and,  the 
money  not  being  paid,  execution  was  Issued 
on  the  Judgment,  and  the  property  was  no- 
ticed for  sale  February  24, 1893.  Under  these 
circumstances.  It  was  proposed  by  Mary 
Pleasant  to  purchase  the  mortgaged  property 
at  the  sale,  but  she  told  defendant  there  was 
not  enough  money  In  bank  to  make  the  pur- 
chase'. It  was  proposed  to  the  plaintiff  to 
obtain  fVom  the  executors  an  advance  of 
plaintiff's  allowance  for  three  months,  and 
plaintiff  consented.  She  bad  come  with  Mary 
Pleasant  to  the.  defendant's  ofllce  to  sign  the 
vonchers,  and  defendant  says:    "I  don't  re- 


member all  the  conversation,  but  Mrs.  Pleas- 
ant announced  that  she  and  Mrs.  Bell  had 
come  down  in  answer  to  my  siunmons,  so 
that  Mrs.  Bell  could  sign  the  vouchers  for 
the  money— $6,000— we  were  going  to  get  in 
advance,  and  that  Mrs.  Bell  was  going  to  let 
her  have  the  necessary  amount  to  make  up 
the  full  sum  necessary  to  pay  the  executcHV 
for  this  assignment  •  •  *  I  cannot  re- 
member the  language  that  was  used.  Mrs. 
Pleasant  said  that  she  bad  spoken  to  Mrs. 
Bell  In  accordance  with  a  previous  conversa- 
tion she  bad  with  me;  that  Mrs.  Bell  was 
willing  to  draw  her  family  allowance  in  ad- 
vance, and  to  let  Mrs.  Pleasant  have  the 
$3,500,  which,  I  believe,  was  tbe  amount 
that  she  was  short  In  order  to  pay  for  the 
assignment  of  the  Judgment"  From  this.  In 
connection  with  what  was  elsewhere  Said  by 
tbe  defendant  the  meaning  seems  to  be  that 
the  money  was  advanced  to  Mary  Pleasant 
to  supply  tbe  deficiency  In  her  bank  account 
The  remaining  $2,500  of  tbe  amount  was  to 
be  used,  as  tbe  witness  explains.  In  pay- 
ment of  plalntUTs  indebtedness  toe  assess- 
ments on  her  mining  stock.  Tbe  defendant 
himself  did  not  understand  that  the  money 
was  to  be  advanced  as  a  loan.  "I  did  not 
so  conclude  at  the  time.  *  *  *  I  suppose 
that  Is  the  legal  effect  of  it  ♦  •  •  I  con- 
clude now  It  was  a  loan  or  gift  •  •  •  I 
did  not  pay  any  attention  to  the  question  of 
advance,  or  anything  of  that  sort,  because 
I  had.  been  told  by  Mrs.  Bell  that  what  was 
hers  was  Mrs.  Pleasant's,  and  vice  versa." 
Hence,  what  was  said  by  Mary  Pleasant  as- 
suming that  It  was  thoroughly  understood 
and  assented  to  by  plaintiff,  is  quite  consist- 
ent with  tbe  theory  that  the  purchase  was 
to  be  made  on  account  of  tbe  plaintiff.  This 
Is  not  only  the  presumption  naturally  aris- 
ing from  tbe  relations  of  the  parties  and'  tbe 
circumstances  of  the  case,  but  such  presump- 
tion is  raised  by  law.  In  fact,  any  other 
construction  of  the  conduct  of  tbe  parties 
•would  not  be  consistent  with  the  good  faith 
required  of  one  In  Mary  Pleasant* s  portion, 
or  with  the  presumptions  raised  by  law  with 
reference  thereto.  Code  dv.  Proc.  {  1963, 
subds.  4,  19,  20,  28;  dv.  Code,  Sf  2219,  2224, 
2231,  2235.  The  evidence  shows,  and  the 
court  80  found,  that  "at  the  time  of  the  death 
of  Thomas  Bell  said  Mary  K  Pleasant  had 
on  deposit  to  her  credit  In  the  said  Donohoe- 
Kelly  Bank  a  balance  of  $33.08,  only,"  and 
there  is  no  evidence  showing  that  afterwards 
she  received,  or  had  In  her  possession,  or 
deposited  in  her  bank,  any  money  belonging 
to  herself.  It  is  clear,  therefore,  that  tbe 
sum  of  $5,900,  as  well  as  the  rest  of  tbe 
money  used  in  the  purchase  of  the  Judgment 
was  the  money  of  the  plaintiff,  and  the  prop- 
erty purchased  also  became  bera  "When  a 
transfer  of  real  property  is  made  to  one  per- 
son, and  the  consideration  thereof  la  paid  by 
or  for  another,  a  trust  Is  presumed  to  result 
in  favor  of  the  person  by  or  for  whom  such 
payment  la  made."    Civ.  Code,  f  853^    And 
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tbe  defendant,  from  his  relation^  with  the 
iMrtles  and  the  transactions,  must  hare 
known  this.  "Means  of  l^nowledge,  with  the 
■duty  of  using  them,  are  deemed  equivalent 
•to  knowledge  itself."  Pomeroy  Eq.  Jur.  "If 
tbe  party  obtains  knowledge  or  Information 
•of  facts  which  are  sufficient  to  put  a  prudent 
man  upon  inquiry,  and  which  are  of  such  a 
nature  tliat  the  inquiry,  if  prosecuted  with 
jreasonable  diligence,  would  certainty  lead  to 
the  discovery  of  a  conflicting  claim,  then  the 
inference  ^at  be  acquired  the  informatioa 
•constituting  actual  notice  is  necessary  and 
Jibsolute."  Pomeroy,  Eq.  Jur,  vol.  2,  {  597; 
Lady  Washington  Con.  Co.  v.  S.  Wood,  113 
Cal.  482,  45  Pac.  809;  Duff  v.  Duff,  71  Cal. 
513,  12  Pac.  570. 

There  Is  no  apparent  reason  why  this  col- 
ored servant,  without  means,  should  aeek  to 
acquire  the  lot  In  question  as  her  own  prop- 
«rty,  and  that  either  Bell,  in  his  lifetime,  or 
his  widow,  the  plaintiff,  should  have  loaned 
hfer  the  money  for  such  purpose.  But  there 
Is  every  reason  why  the  Bells  should  desire 
the  lot  in  question,  as  it  adjoins  the  Bell 
homestead  property,  and  all  these  clrcum- 
-stances  must  have"  been  known  to  the  de- 
fendant—in fact,  he  admitted  he  knew  that 
property  very  well.  Hence  the  nnreasona- 
lileness,  not  to  say  absurdity,  of  the  conten- 
tion that  the  transaction  was  a  bona  fide 
purchase  by  Mary  E.  Pleasant— the  colored 
servant  of  tbe  Bell  family— of  the  lot  in  ques- 
tion. She  was  in  court  as  a  witness  on  the 
part  of  the  plaintiff.  Still,  the  defendant 
did  not  call  her  to  substantiate  his  theory 
that  the  purchase  was  for  and  on  her  ac- 
■count,  as  her  own  property. 

From  the  foregoing.  It  is  evident  tliat  tbe 
findings  as  to  the  ownership  of  the  funds 
that  were  used  in  the  purchase  of  the  lot 
in  the  suit,  and  also  as  to  the  title  to  said 
lot,  and  as  to  the  want  of  knowledge  of  the 
defendant  as  to  tbe  right  and  ownership  of 
the  plaintiff  in  the  premises,  are  not  sup- 
ported by  the  evidence.  But  if,  as  found 
by  the  court,  Mary  E.  Pleasant  was  a  part 
owner  with  the  plaintiff  In  the  property  in 
litigation,  she  should  have  been  made  a  party 
to  the  action;  but  the  defendant,  although 
contending,  with  the  finding  of  the  court, 
that  such  is  tbe  case,  raised  no  objection  on 
that  score,  either  by  demurrer  or  answer, 
and  therefore,  as- to  him,  such  an  objection 
was  waived.  Code  cav.  Proc.  i  434.  "But 
when  a  comi^ete  determination  of  tbe  con- 
troversy cannot  t>e  bad  without  the  presence 
•of  other  parties,  the  court  must  then  order 
them  to  pe  brought  In,  and  to  that  end  may 
-order  amended  and  supplementary  pleadings 
•or  a  cross-complaint  to  be  filed  and  summons 
thereon  to  be  Issued  and  served."  Code  Civ. 
Proc.  8  380. 

The  defendant.  It  is  to  be  noted,  does  not. 
In  Ills  affirmative  defense,  nor  in  his  testi- 
mony, claim  the  absolute  ownership  of  the 
land  in  controversy.  But  his  claim  Is  that 
itie  holds  the  land  in  pursuance  of  an  agree- 


ment with  Mary  E.  Pleasant,  whereby  be  Is 
to  dispose  of  it,  and  apply  the  proceeds  to 
the  payment  of  the  balance  due  on  the  two 
notes  for  $6,200  and  $3,000,  respectively.  But 
It  was  not  shown  on  this  trial  that  Mary  E. 
Pleasant  had  authority,  as  agent  of  plaintiff 
or  otherwise,  to  hypothecate  the  land  as  se- 
curity for  the  notes  in  question,  or  either  of 
them.  If,  however,  on  another  trial.  It  should 
turn  out  that  she  did  have  such  authority, 
and  tbe  notes  were  given  under  circumstan- 
ces which  would  make  the  consideration  ques- 
tionable under  tbe  law  relating  to  persons 
occupying  confidential  relations,  it  would,  in 
such  event,  be  necessary  to  ascertain  the 
value  of  tbe  services  which  enter  into  the 
consideration,  and  thus  arrive  at  tbe  amount 
Justly  due  to  defendant  in  the  premises.  Tbe 
plaintiff,  however,  should  not,  in  any  event, 
be  relegated  to  another  suit  to  determine 
her  right  to  the  land  as  against  the  defend- 
ant or  other  parties,  but.  If  necessary,  sucii 
other  parties  should  be  brought  in. 

On  Rehearing. 

(Feb.  27,   1904.) 

PER  CURIAM.  The  petition  for  rehear- 
ing is  denied.  It  is  not  Intended  by  the  opin- 
ion herein  to  decide  that  the  plaintiff,  if  she 
redeems  the  property,  is  not  entitled  to  claim 
a  credit  for  any  rents  which  the  defendant 
Solomons  may  have  received  during  tbe  time 
he  has  been  In  possession  thereof,  as  an  off- 
set to  the  amount  due  upon  the  redemption. 


(142  Cal.  134) 

HALE  BROS.  v.  MILLIKEN  et  al. 

(S.  F.  2,835.) 

(Supreme  Court  of  California.     Feb.  6,  1004.) 

ATTACHMENT— WRIT— COMPLAINT— CONFORMI- 
TY—AMENDMENT— CAUSE  OP  ACTION— DAM- 
AGES —  ASCERTAINMENT  —  MOTION  TO  DIS- 
CHARGE ATTACHMENT. 

1.  Under  Code  Civ.  Proc.  §g  537,  638,  provid- 
ing that  the  plaintiff  may  have  the  property  of 
the  defendant  attached  in  an  action  on  a  con- 
tract, espresa  or  implied,  against  a  defendant 
not  residing  in  this  state,  and  in  such  case  the 
affldavit  need  only  state  that  the  defendant  is 
indebted  to  the  plaintiff  (specifying  the  amount 
of  such  indebtedness  over  and  atove  all  legal 
aet-oifs  or  counterclaims),  and  that  the  defend- 
ant is  a  nonresident  of  the  state,  and  that  the 
attachment  is  not  sought,  and  the  action  is  not 
prosecuted,  to  hinder,  delay,  or  defraud  any 
creditor  ot  the  defendant,  tlie  complaint  need 
only  state  a.  cause  of  action,  or  state  such 
facts  that  it  may  be  amended  so  as  to  state  a 
cause  of  action.  Therefore  plaintiff  in  attach- 
ment, who  had  averred  that  be  was  damaged 
by  defendant's  failure  to  furnish  iron  as  agreed 
for  the  construction  of  a  building,  thereby  de- 
laying its  completion,  and  that  the  use,  etc.,  of 
the  building  was  worth  a  certain  sum  to  plain- 
tiff, might,  pending  a  motion  to  discharge  the 
attachment,  amend  by  stating  the  use,  etc.,  to 
be  "reasonably"  worth  said  sum,  as  the  amend- 
ment did  not  change  the  cause  of  action. 

2.  Under  Code  Civ.  Proc.  i  540,  requiring 
tbe  writ  of  attachment  to  state  the  amount 
necessary  to  satisfy  plaintiff's  demand,  "in  con- 
formity with  the  complaint,"  the  writ  may 
state  an  amount  less  than  stated  in  the  com- 
plaint. 
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3.  Plaintiff  in  attachment  alleged  that  de- 
l^endant  agreed  to  furnish  iron  at  a  stated  time 
tor  the  construction  of  a  building  by  plaintiff 
on  land  leased  by  it,  and  that  by  defendaut's 
failure  to  comply  with  the  agreement  the  com- 
pletion of  the  building  was  delayed  three 
months,  and  plaintiff  damaged  in  a  certain  sum 
for  ground  rent,  and  that  the  use,  benefit,  and 
occupation  of  said  building  were  reasonably 
worth  $3,000  for  each  month.  Held,  that  such 
damages  arose  out  of  the  contract,  and  were 
sufncfently  ascertainable  to  form  tne  basis  of 
attachment. 

4.  A  general  allegation  in  the  complaint  in  an 
action  in  which  attachment  issued  that  plaintiff 
had  performed  on  his  part  the  contract,  the 
breach  of  which  by  defendant  formed  the  cause 
of  action,  did  not  show  or  imply  that  plaintiff 
intended  to  discbarge  the  contract,  or  defend- 
ant's liability  uuder  it. 

!).  A  motion  to  discharge  an  attachment  can- 
not be  given  the  effect  of  a  demurrer  to  the  com- 
plaint, so  as  to  demand  consideration  of  it  as  on 
demurrer. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Frank  H.  Kerrigan, 
Judge. 

Action  by  Hale  Bros,  against  Edward  F. 
Milliken  and  another.  From  an  order  deny- 
ing a  motion  to  discharge  a  writ  of  attach- 
ment, defendants  appeal.    Affirmed. 

P.  F.  Dunne,  for  appellants.  Campbell, 
Metson  &  Campbell  and  J.  H.  Budd,  for  re- 
ijpondent. 

CHIPAIAN,  C.  Motion  to  discharge  the 
writ  of  attachJnent  issued  In  the  cause.  It 
apiiears  from  the  complaint  that  plaintiff 
leased  a  piece  of  land  in  San  Francisco,  with 
a  view  to  erecting  a  building  thereon  in 
which  to  conduct  its  business.  In  Janu- 
ary, 1900,  plaintiff  began  negotiations  with 
defendants  for  the  necessary  structural  steel 
required  for  the  building,  and  defendants 
submitted  two  Hats  of  prices— one  (or  deliv- 
ery in  February,  1900,  and  the  other  for  May 
delivery;  the  former  calling  for  a  higher 
price  than  the  latter.  That  plaintiff  inform- 
ed defendant  at  this  time  that  it  had  leased 
the  lands  on  which  the  building  was  to  be 
erected,  and  would  have  to  pay  the  rental 
of  $1,400  per  month  from  and  after  July  Ist, 
and  that  It  was  necessary  for  plaintiff  to 
complete  and  occupy  the  building  by  that 
time,  but  that  It  could  not  be  then  com- 
pleted and  occupied  unless  the  steel  should 
be  all  delivered  during  the  month  of  Febru- 
ary. That  accordingly  defendants  agreed  to 
make  delivery  In  that  month,  and  plaintiff,  in 
consideration  of  the  earlier  delivery,  agreed 
to  pay  the  higher  price,  amounting  to  a  dif- 
ference of  something  over  $4,000.  That 
plaintiff  performed  all  the  conditions  of  the 
contract  on  its  part,  but  defendants  did  not 
deliver  the  steel  until  In  April,  by  reason 
of  which  failure  the  construction  of  said 
bulldijig  was  delayed  three  months.  The  al- 
leged damages  grew  out  of  this  delay,  and 
are  made  up  of  the  following  Items:  (1) 
Ground  rent  of  $1,400  per  month  for  three 

H  6.  See  Attacbment,  vol.  6,  Cent.  Dig.  {  858. 


months.  (2)  Interest  on  money  expended  by 
plaintiff  In  the  building,  outside  of  the  steel- 
work, during  the  period  of  the  delay,  amount- 
ing to  $396.32.  (3)  The  value  to  plaintiff  of 
the  use  of  the  building  for  three  months,  al- 
leged to  be  $3,000  per  month,  or  $9,000.  (4) 
The  amount  expended  by  plaintiff  In  prepar- 
ing the  steel  for  use  after  its  receipt,  $377.65; 
the  alleged  agreement  being  that  It  should  be 
delivered  In  complete  condition  for  being 
placed  In  the  building.  The  total  amount 
claimed  in  the  complaint  is  $13,973.97,  for 
which  judgment  is  prayed.  The  affidavit  for 
attachment  sets  forth  "that  the  defendants  in 
said  action  are  indebted  to  plaintiff  In  the 
sum  of  twelve  thousand  three  hundred  and 
seventy-eight  and  ^^/loo  dollars  ($12,378.29), 
over  and  above  all  legal  set-offs  and  counter- 
claims, upon  an  express  contract,  to  wit,  an 
agreement  to  deliver,  for  a  consideration,  dur- 
ing the  month  of  February,  1900,  all  steel- 
work to  be  used  in  the  construction  of  a  cer- 
tain building  to  be  erected  by  plaintiff  in 
the  city  and  county  of  San  Francisco,  state 
of  California;  that  defendants  both  reside 
in  the  state  of  New  Tork,  and  neither  of 
them  resides  In  the  state  of  California;  that 
this  attachment  is  not  sought,  and  this  ac- 
tion Is  not  prosecuted,  to  hinder,  delay,  or  de- 
fraud any  creditor  or  creditors  of  defend- 
ants." The  amount  of  indebtedness  stated  in 
the  affidavit  and  in  the  writ  Is  the  same, 
and  is  $1,595.68  less  than  the  amount  claimed 
in  the  complaint,  and  it  Is  to  satisfy  this  less- 
er amount  stated  in  the  affidavit  that  the 
writ  directs  the  sheriff  to  attach  the  proper- 
ty of  defendants.  In  the  complaint  it  was 
stated  "that  the  use,  benefit,  and  occupation 
of  said  building  is  worth  to  plaintiff  the  sum 
of  three  thousand  ($3,000)  dollars  for  each 
and  every  month."  While  the  motion  was 
pending,  and  before  the  decision  thereon; 
plaintiff  moved,  and  was  permitted,  without 
objection  so  far  as  appears,  to  strike  out  the 
above-quoted  allegation,  and  Insert  In  lieu 
thereof  the  words  "that  the  use,  benefit,  and 
occupation  of  said  building  are  reasonably 
worth  the  sum  of  three  thousand  ($3,000) 
dollars  for  each  and  every  month." 

Section  537,  Code  Civ.  Proc,  provides  that 
the  plaintiff  may  have  the  property  of  the 
defendant  attached  "•  *  *  (2)  in  an  ac- 
tion upon  a  contract,  express  or  implied 
against  a  defendant  not  residing  in  this 
state";  and  in  such  case  the  affidavit  need 
only  state  "•  •  •  (2)  that  the  defendant 
Is  indebted  to  the  plaintiff  (specifying  the 
amount  of  such  Indebtedness  over  and  above 
aU  legal  set-offs  or  counter-claims)  and  that 
the  defendant  is  a  non-resident  of  "the  state; 
and  (3)  that  the  attachment  is  not  sought, 
and  the  action  is  not  prosecuted  to  hinder, 
delay,  or  defraud  any  creditor  of  the  defend- 
ant." Id.  §  538.  As  to  the  meaning  of  the 
words  "for  the  direct  payment  of  money," 
found  in  subdivision  1  of  sections  537  and 
538,  we  need  not  concern  ourselves,  for  they 
relate  only  to  defendants  who  are  residents 
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of  the  state.  Upon  a  motion  to  dissolve  an 
attachment  against  the  property  o(  nonresi- 
dents, it  is  only  necessary  that  the  complaint 
should  show  that  the  action  is  upon  a  con- 
tract, express  or  Implied,  and  that  the  affl- 
darit  should' state  the  facts  pointed  out  in 
the  above  paragraphs  of  section  538.  If  the 
complaint  sets  forth  a  cause  of  action  upon 
a  contract,  express  or  implied,  it  cannot  be 
attacked  for  ambiguity  or  uncertainty,  and 
not  even  whether  it  states  a  cause  of  action, 
if  it  appear  therefrom  that  it  can  be  so 
amended  as  to  state  a  cause  of  action  upon 
contract;  in  other  words,  the  motion  cannot 
be  turned  into  a  demurrer  to  the  complaint. 
Kobler  v.  Agassiz,  99  Cal.  9,  33  Pac.  741.  If 
we  may  inquire  whether  the  complaint  is 
capable  of  amendment  in  accordance  with 
rules  governing  amendments.  It  would  seem 
to  follow  that  such  amendment  may  be  made 
pending  the  hearing  on  a  motion  to  dissolve 
the  attachment.  So  held,  we  think.  In  Hath- 
away V.  Davis,  33  Cal.  161,  and  Hammond 
V.  Starr,  79  Oal.  556,  21  Pac.  971,  and  results 
from  what  Is  said  In  Kobler  v.  Agassiz,  su- 
pra. We  may  therefore  consider  the  com- 
plaint as  amended,  for  it  in  no  sense  changed 
the  nature  of  the  cause  of  action.  There  has 
been  some  discussion  by  the  court  whether  it 
is  necessary  to  allege  in  the  affidavit  that  the 
contract  sued  upon  is  "express  or  implied," 
or  whether  It  is  not  sufficient  to  allege  that 
the  Indebtedness  is  "upon  a  contract";  this 
latter  being  the  material  thing  to  be  alleged. 
Simpson  v.  McCarty,  78  Cal.  175,  20  Pac. 
40C,  12  Am.  St.  Rep.  37;  Flagg  v.  Dare,  107 
Cal.  4S2,  40  Pac.  804,  citing  Bank  of  Califor- 
nia T.  Boyd,  80  Cal.  388,  25  Pac.  20.  The 
affidavit  here  alleges  that  the  indebtedness 
"Is  upon  an  express  contract,"  which.  In  any 
view  of  the  statute,  would  seem  to  be  suffi- 
cient 

It  Is  objected  by  appellant  that  the  writ  is 
defective  because  the  amount  necessary  to 
satisfy  plaintiff's  demand  is  not  "stated  in 
conformity  with  the  complaint,"  as  required 
by  section  540,  Code  Civ.  Proc.  But  It  has 
been  held  that  the  writ  may  state  an  amount 
less  than  the  demand  in  the  complaint.  De 
Leonis  v.  Etchepare,  120  Cal.  407,  52  Pac. 
718;  TIbbet  v.  Tom  Sue,  122  Cal.  200,  54  Pac. 
741. 

The  point  most  urged  is  whether  such  dam- 
ages as  are  claimed  here  for  breach  of  con- 
tract can  be  made  the  basis  of  an  attach- 
ment. Appellant  relies  on  Dunn  v.  Mackey, 
80  Cal.  104,  22  Pac.  64,  as  holding  the  rule 
to  be  "that  an  attachment  will  not  Issue  in 
an  action  for  damages,  unless  the  damages 
are  certain  and  liquidated,  or  unless  the  con- 
tract Itself  furnished  some  standard  by  which 
the  damages  may  be  made  certain."  It  Is 
claimed  that  the  two  main  items  of  damages 
are  the  ground  rent  of  $4,200,  and  "the  use, 
benefit,  and  occupation"  of  the  building,  alleg- 
ed to  be  of  the  value  of  $3,000  per  month,  or 
$9,000  for  the  three  months,  and  that,  unless 
this  last  item  be  Included,  the  writ  would 


call  for  an  amount  very  much  in  excess  of 
the  amount  on  which  plaintiff  was  entitled  to 
an  attachment,  and  hence  the  writ  must  be 
dissolved.  TIbbet  v.  Tom  Site,  supra;  De 
Lieonis  v.  Etchepare,  supra,  and  cases  cited. 
Appellant  argues  the  question  from  the  stand- 
point of  the  unamended  complaint,  which  al- 
leged that  the  use  of  the  building  "was  worth 
to  plaintiff  the  sum  of,"  etc.  From  that 
point  of  view,  appellant's  contention  has 
force  that  is  wanting  when  we  consider  the 
complaint  as  amended.  The  amendment 
made  it  no  longer  a  question  as  to  what  prof- 
its plaintiff  might  have  made  while  conduct- 
ing its  business  in  the  new  building  for  these 
three  montl)e,.but  the  simpler  question,  what 
is  the  reasonable  value '  of  the  use  of  the 
building  for  that  period?  As  to  the  meaning 
of  the  terms  "unliquidated  damages,"  appel- 
lant cites  Wade  on  Attachments,  §  23.  The 
author  shows  that  there  is  no  necessary  ob- 
jection that  the  damages  are  unliquidated; 
that  the  meaning  intended  to  be  conveyed 
by  these  terms  is  merely  that  the  amount 
plaintiff  is  entitled  to  recover  shall  be  as- 
certained or  ascertainable  by  reference  to 
the  contract,  and  proof  of  what  was  done  un- 
der it;  that  the  standard  by  which  defend- 
ant's liability  is  to  be  measured  shall  be  fur- 
nished by  the  contract,  and  not  left  open  to 
mere  speculation  or  vague  conjecture.  So, 
where  the  action  was  for  breach  of  contract 
to  convey  freight,  and  the  damages  claimed. 
In  addition  to  the  time,  trouble,  and  delay, 
were  principally  for  loss  of  probable  profit 
on  the  cargo,  this  was  held  too  indefinite  and 
uncertain  to  enable  the  plaintiff  to  swear 
with  any  certainty  to  the  amount  due  (War- 
wick V.  Chase,  23  Md.  154);  but  where  the 
implied  contract  was  to  tow  certain  logs  safe- 
ly, and  a  negligent  breach,  by  which  the  logs 
were  lost,  though  there  was  no  agreement  as 
to  what  should  be  the  liquidated  damages, 
the  amount  was  readily  ascertainable,  and 
attachment  would  be  maintained.  New  Ha- 
ven S.  M.  Co.  V.  Fowler,  28  Conn.  103.  Simi- 
larly, where  the  contract  related  to  a  farm 
worked  "on  shares"  for  one-half  the  crop, 
and  the  landlord  took  it  all,  held,  attachment 
would  He  in  aid  of  the  tenant  Holloway  v. 
Brinkley,  42  Ga.  226.  The  author  states: 
"What  is  required  is  that  the  damages  may 
be  readily  ascertained,  and  the  basis  of  com- 
putation employed  by  plaintiff  should  appear 
to  be  reasonable  and  definite."  Citing  Wil- 
son V.  Louis  Cook  Mfg.  Co.,  88  N.  O.  5;  Sel- 
helmer  v.  Elder,  98  Pa.  154.  The  author 
cites  Lenox  v.  Howland,  3  Caines,  323,  Law- 
ton  V.  Kiel,  51  Barb.  30,  and  Lawton  v.  Reil, 
34  How.  Prac.  405,  to  the  effect  that,  where 
the  action  arose  ex  contractu,  attachment 
would  He,  whether  the  damages  were  liqui- 
dated or  unliquidated.  It  Is  not  necessary  to 
go  so  far  in  sustaining  the  writ  in  the  pres- 
ent case.  The  damages  claimed  arose  out  of 
the  alleged  contract.  The  value  of  the  use 
and  occupation  of  the  building  is  as  readily 
ascertainable  as  the  ground  rent  would  be. 
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bad  plaintiffs  agreed  to  pay  the  reasonable 
rental  value  therefor,  or  as  easily  as  the  val- 
ue of  goods  sold,  where  no  price  was  fixed 
as  to  value.  See  Wilson  v.  Wilson,  8  Gill, 
192,  50  Am.  Dec.  685,  cited  by  appellant. 

The  further  point  is  made  that  it  appears 
ifrom  the  complaint  that  plaintiff  has  per- 
formed all  its  agreements,  and  this  operates 
a  satisfaction  and  discharge  of  the  contract; 
that,  the  contract  being  discharged,  there  is 
no  longer  anything  for  the  attachment  to  rest 
upon,  and  plaintiff  cannot  now  recover  for 
the  delay  in  the  delivery.  Gaylord  Mfg.  Co. 
V.  Allen,  53  N.  Y.  515,  Gilson  v.  Brlgham,  43 
Vt.  410,  5  Am.  Rep.  289,  Studer  v.  Blelstein, 
115  N.  Y.  310,  22  N.  E.  243,  5  L,.  R.  A.  702, 
and  some  other  cases  to  the  same  effect,  are 
cited  in  support  of  this  contention.  These 
are  all  cases  atfirming  the  doctrine  that 
where  the  vendee  has  intentionally  accepted 
personal  property  manufactiured  under  an  ex- 
ecutory contract  of  sale,  after  full  and  fair 
opportiuity  of  Inspection,  In  the  absence  of 
fraud,  he  is  estopped  thereafter  from  claim- 
ing damages  for  any  visible  defects  and  im- 
perfections, whether  discovered  or  not.  un- 
less there  la  some  warranty  of  quality  on  the 
part  of  the  vendor  manifestly  Intended  to 
survive  acceptance.  No  question  arises  here 
ns  to  the  unfitness  or  inferior  quality  of  the 
steel  when  delivered,  unless  it  may  be  as  to 
the  small  item  for  damage  for  labor  in  pre- 
paring the  steel  for  use.  Whether  the  rule 
stated  In  the  cases  cited  would  apply  where 
(he  goods  delivered  are  In  kind  and  quality 
according  to  contract,  and  the  damages  arise 
.*nly  from  delay  in  delivery,  under  the  cir- 
cumstances of  this  case,  as  disclosed  by  the 
complaint,  may  be  doubted,  but  it  is  not  nec- 
essary to  decide  the  question.  There  is  noth- 
ing in  the  general  allegation  that  plaintiff 
has  performed  on  his  part,  etc.,  which  neces- 
sarily shows,  or  from  which  it  may  be  im- 
plied, that  plaintiff  intended  to  discharge  the 
contract,  or  defendant's  liability  under  it; 
nor,  indeed,  can  we  assume  that  defendants 
will,  when  they  answer,  make  any  such  de- 
fense. As  already  stated,  the  writ  cannot  be 
turned  into  a  demurrer  to  the  complaint 
Kohler  ▼.  Agassiz,  supra. 

The  order  should  be  affirmed. 

We  concur:    HAYNE8,  C;  GRAY,  O. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  order  appealed  from  is  affirmed: 
McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 

(142  Cal.  265) 

MERKLEY   v.  TRAINOR.     (Sac.   1,184.) 

(Supreme  Court  of  California.    Feb.  18,  1904.) 

ELECTIONS— CONTEST  —  STAMPING  BALLOTS  — 
DlSTINGt'ISHINO  MARKS  —  STATEMENT  OF 
CONTEST— ELECTION  RETURNS  AS  EVIDENCE. 

1.  Under  Pol.  <3ode,  }  1197,  providing,  to  vote 
for  a  person,  "Stamp  a  cross  in  the  square  at 

H 1.  See  ElecUon*,  vol.  IS,  Cent  Dig.  |  ISl. 


the  right  of  the  name,"  and  section  1215,  pro- 
viding that  no  voter  shall  place  any  mark  on 
his  ballot  by  which  It  may  be  afterwards  iden- 
tified as  the  one  voted  by  him,  a  rrosa  stamped 
on  a  ballot  in  the  square  opposite  the  words, 
"No  Nomination,"  appearing  under  the  designa- 
tion of  certain  offices  on  the  ticket,  makes  it 
invalid,  as  bearing  a  distinguishing  mark. 

2.  The  invalidity  of  a  ballot,  stamped  by  the 
voter  with  a  cross  at  a  place  not  authorized  by 
the  statute,  as  bearing  a  distinguishing  mark, 
is  without  regard  to  the  numl)er  of  other  bal- 
lots so  stamped. 

3.  Though  contestant  in  his  statement  of  con- 
test attac&  the  returns  from  all  the  precincts, 
and  as  to  certain  precincts  attempts  to  prove 
the  integrity  of  the  ballots  therefrom,  yet  at  any 
time  before  actual  admission  of  the  ballots  be 
may  abaudon  the  contest  as  to  those  precincts, 
accept  as  true  the  denial  of  the  answer  that 
there  is  no  error  in  the  returns  thereof,  and  in- 
troduce the  official  returns  therefrom,  wliich  are 
prima  facie  correct. 

4.  Allegations  of  a  statement  of  contest,  con- 
sisting of  separate  allegations  of  malconduct  in 
counting  votes  as  to  each  of  the  76  precincts, 
being  relevant  and  material,  it  is  not  error  to 
refuse  to  strike  them  out,  though  the  subject- 
matter  might  be  more  concisely  stated. 

In  Banc.  Appeal  from  Superior  Court, 
Sacramento  County;   Peter  J.  Shields,  Judge. 

Election  contest  by  A.  A.  Merkley  against 
Charles  E.  Trainor.  Judgment  for  contest- 
ant.   Con'testee  appeals.    Affirmed. 

Hiram  W.  Johnson,  A.  M.  Seymore,  and  D. 
L.  Donnelly,  for  appellant.  A.  L.  Shinn,  Phil- 
ip S.  Driver,  B.  F.  Driver,  and  F.  A.  Griffin, 
for  respondent. 

ANGELLpTTI,  J.  This  is  an  election  con- 
test involving  the  right  of  contestee  to  the 
office  of  tax  collector  of  the  county  of  Sac- 
ramento, to  which  he  was  declared  by  the 
supervisors  to  have  been  elected  at  the  gen- 
eral election  held  on  November  4,  1902.  The 
trial  court  found  that  at  such  election  the 
contestant  received  3,924  legal  votes  for  said 
office,  and  that  the  contestee  received  only 
3,726  legal  votes,  and  Judgment  was  entered 
nnnulling  and  canceling  the  certificate  of 
election  issued  to  contestee,  and  declaring 
that  contestant  was  at  the  said  election  duly 
elected  to  said  office.  The  contestee  aH)eals 
from  said  judgment  / 

1.  Upon  the  count  the  trial  court  refused 
to  count  for  contestee  a  large  numl>er  of 
ballots  cast  for  him,  upon  each  of  which  a 
cross  had  been  stamped  by  the  voter  in  the 
square  opposite  the  words,  "No  Nomination," 
which  words  appeared  under  the  designation 
of  the  office  of  county  clerk  and  that  of  coun- 
ty surveyor  im  the  Democratic  ticket,  there 
having  been  no  candidate  for  either  of  those 
offices  on  that  ticket.  It  is  the  settled  law 
of  tills  state  that  a  ballot  which  has  been  so 
marked  by  the  voter  is  illegal  and  void,  and 
must  be  rejected,  and  this  regardless  of  the 
number  of  such  ballots  that  may  be  found 
in  the  ballot  box  of  any  precinct.  See  Mad- 
dux V.  Walthall  (Cal.)  74  Pac.  1026,  and  cases 
there  cited.  The  trial  court,  therefore,  did 
not  err  in  refusing  to  count  these  ballots  for 
contestee.    No  other  objection  Is  made  oq 
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tbls  appeal  as  to  the  rallngs  of  the  court  in 
the  matter  of  the  counting  of  ballots. 

2.  As  to  C  of  the  76  precincts  of  the  coun- 
ty the  official  returns  of  the  votes  cast  were 
admitted  in  evidence  over  the  objection  of 
oontestee^  and,  the  ballots  therefrom  not 
being  counted  by  the  court,  such  returns 
constituted  the  only  evidence  as  to  the  vote 
cast  for  the  parties  in  such  precincts.  The 
contestant  had  in  his  statement  of  grounds 
of  contest  alleged  that  in  each  of  the  pre- 
cincts of  the  county  the  board  of  election 
thereof  had  counted  for  contestee  ballots 
which  should  not  have  been  so  counted,  and 
bad  failed  to  count  for  contestant  ballots 
which  should  have  been  counted  for  him. 
This  allegation  was  denied  by  contestee.  Up- 
on the  trial,  the  ballots  from  the  remaining 
precincts  having  been,  at  the  Instance  of  the 
contestant,  counted  by  the  court,  the  con- 
testant, having  made  preliminary  proof  as 
to  their  integrity,  offered  in  evidence  the 
iMillots  from  each  of  the  six  precincts;  where- 
upon contestee  objected  to  their  Introduction. 
and  contestant  withdrew  the  offer,  stating 
that  he  did  so  in  view  of  contestee's  objec- 
tion. Subsequently  contestee  announced  ^at 
he  withdrew  the  objection  to  the  ballots. 
Contestant,  however,  offered  the  official  re- 
turns from  those  precincts,  and,  the  objec- 
tion of  contestee  ttiat  the  same  did  not  con- 
stitute the  best  evidence  having  been  over- 
ruled, the  returns  were  received  in  evidence. 
Contestant  having  rested,  contestee  moved  for 
a  nonsuit,  one  of  the  grounds  of  such  mo- 
tion being  that  the  contestant  had  failed  to 
complete  the  count  of  all  the  ballots  cast  at 
the  election,  and  that  there  was  therefore 
nothing  to  disclose  which  candidate  received 
the  higher  number  of  votes  for  the  office. 
The  rulings  of  the  court  admitting  the  re- 
turns and  denying  the  motion  for  a  nonsuit 
are  assigned  as  error.  We  can  see  nothing 
whatever  in  the  point  thus  made.  It  is, 
of  course,  true  that  the  ballots  themselves 
are  the  best  evidence  of  their  contents,  and 
must  prevail  over  the  returns,  where  there  is 
a  conflict.  The  returns  are,  however,  prima 
facie  correct,  and  constitute  the  only  propf 
of  the  resnlt  until  they  are  impeached  by 
evidence  showing  that  they  are  incorrect. 
Eitb«'  party  may  so  impeach  them,  if  the 
issues  made  by  the  pleadings  are  such  as  to 
warrant  the  proof,  by  the  ballots  showing  a 
different  result;  but  we  know  of  no  prin- 
ciple requiring  either  party  to  attack  the 
official  returns  of  any  precinct  In  a  case 
where  he  is  satisfied  to  accept  such  returns 
as  correct.  Unless  attacked  and  overcome 
by  other  evidence,  such  official  returns  stand 
and  constitute  legal  evidence  showing  the 
true  vote  of  the  precinct.  It  can  make  no 
difference  that  the  contestant  in  his  state- 
ment attacked  the  returns  from  these  pre- 
cincts, or  that  on  the  trial  he,  to  an  extent 
apparently  unsatisfactory  to  the  contestee,  as 
shown  by  his  objection,  proved  the  integrity 
of  the  ballots  from  the  six  precincts.  Ue  was 
73  P.-42 


at  lll>erty  at  any  time  prior  to  the  actual 
admission  of  the  ballots  in  evidence  to  ac^ 
cept  as  true  the  denial  in  the  answer  of  the 
contestee  to  the  effect  that  there  was  no 
error  in  the  returns  from  those  precincts, 
abandon  bis  contest  as  to  those  precincts, 
and  accept  as  correct  the  official  returns 
therefrom. 

3.  The  only  remaining  point  made  is  as 
to  the  refusal  of  the  court  to  strike  out  cer- 
tain portions  of  c-ontestant's  statement  of 
contest.  The  portions  Involved  In  the  mo- 
tion consist  of  a  separate  allegation  of  mal- 
conduct  on  the  part  of  the  l>oard  of  election 
in  the  counting  of  votes  as  to  each  of  the  76 
precincts  of  the  county.  No  notice  was  giv- 
en of  the  motion.  The  allegations  were  rel- 
evant and  material,  and,  while  the  subject- 
matter  thereof  might  have  been  more  con- 
cisely stated,  the  refusal  of  the  court  to 
strike  the  same  out  could  not  constitute  er- 
ror warranting  a  reversal. 

The  judgment  is  affirmed. 

We  concur:  McFARLAND,  J.:  SHAW,  J.; 
VAN  DYKE,  J.;  LORIGAN,  J.;  HEINSHAW,  J. 


(142  Cal.  88) 

KINCAID  V.  REID.     (L.  A.  1,382.) 

(Supreme  Court  of  California.     Feb.  2.  1004.) 

ELECTION— BALLOT— DISTINOUISHINQ  MARK- 
ILLEGALITY. 

1.  In  an  election  of  a  member  of  a  board  of 
supervisors,  ballots  with  a  cross  stamped  oppo- 
site the  words  "No  Nomination"  are  illegal, 
and  should  be  rejected;  the  cross  being  a  dis- 
tiiiKuishiiig  mark,  though  101  ballots  so  stami)- 
ed  were  cast  in  13  precincts. 

Department  1.  Appeal  from  Superior 
Court,  San  Bernardino  County;  J.  S.  Noyes, 
Judge. 

Election  contest  by  William  J.  Kincaid 
against  li^dward  W.  Reid.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Af- 
firmed. 

Henry  W.  Nisbet  and  Charles  L.  Allison, 
for  appellant  H.  M.  Willis  and  E.  B.  An- 
nable,  for  respondent. 

VAN  DYKE,  J.  Appellant  and  respond- 
ent were  candidates,  respectively,  for  the  of- 
fice of  member  of  the  board  of  supervisors 
of  the  Second  Supervisorial  District  of  Sau 
Bernardino  county,  at  the  election  held  No- 
vember, 1902.  The  board  of  supervisors  of 
said  county  met  and  canvassed  the  returns 
of  said  election  in  said  county  at  the  time 
and  as  required  by  law.  It  appeared  from 
said  returns  comprising  said  supervisorial 
district  that  the  appellant  had  received  650 
votes  for  said  office,  while  the  respondent 
had  received  700  votes  therefor,  and  a  cer- 
tlflratc  of  election  was  thereupon  issued  by 
said  hoard  to  the  respondent.  The  supervi- 
sorial district  comprised  13  voting  precincts, 
and,  in  counting  the  votes  thereof,  the  elec- 


^  1.  See  ElecUODS,  vol.  18,  Cent.  Dig.  {  1S7. 
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tlon  officers  of  each  of  said  precincts  reject- 
ed and  refused  to  count  certain  ballots  for 
the  sole  and  only  reason  that  the  voting  cross 
was  stamped  opposite  the  words  "No  Nomi- 
nation." Snch  liallots  so  rejected  aggregated 
a  total  of  101  votes,  but,  had  such  ballots 
been  counted,  they  would  have  shown  that 
the  appellant  had  received  a  total  of  751 
votes  for  said  office,  and  a  higher  number  of 
votes  than  were  received  by  the  respondent 
or  any  other  person  for  said  office.  It  Is 
conceded  by  the  appellant,  in  the  brief  of 
his  counsel,  that  the  only  question  involved 
on  this  appeal  Is  whether  or  not  said  reject- 
ed ballots  were  illegal  ballots.  "If  they 
were,  the  judgment  should  stand;  if  not, 
then  appellant's  statement  of  contest  states 
facts  suttielent  to  entitle  him  to  the  relief 
therein  prayed  for,  and  the  judgment  should 
be  reversed."  It  is  contended  by  the  appel- 
lant that,  where  two  or  more  ballots  are 
stamped  as  stated,  it  does  not  amount  to  a 
distinguishing  mark,  so  as  to  identify  the 
person  who  may  have  so  voted.  But  this 
question  may  be  considered  as  settled  by  the 
decisions  of  this  court  against  the  contention 
of  the  appellant.  In  the  late  case  of  Mad- 
dux V.  Walthall  (filed  December  last)  74  Pac. 
1026,  in  the  opinion  of  the  court  in  banc  it 
is  said:  "That  such  a  mark  is  prohibited, 
and  renders  the  ballot  Illegal  and  void,  has 
been  repeatedly  decided."  Citing  Farnham 
V.  Boland,  134  Cal.  151,  66  Pac.  200,  366; 
Salcido  V.  Roberts,  136  Cal.  670,  69  Pac.  431; 
Patterson  v.  Hanley,  136  Cal.  265,  68  Pac. 
821;  and  People  ex  rel.  Bledsoe  v.  Camp- 
bell, 138  Cal.  11,  70  Pac.  918. 
The  judgment  is  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SHAW,  J. 


<t42  Cal.  90) 

PEOPLE  V.  WALKER.     (Or.  956.)* 

(Supreme  Court  of  Cnlifornla.     Feb.  2,  1904.) 

CRIMINAL,  LAW  —  EaiBEZZLEMBNT  —  INFORMA- 
TION—EVIDENCB>-NBW  TRIAL— APPEAL  FROM 
JUDGMENT— QUESTIONS   REVIEWABLE. 

1.  Under  Pen.  Code,  J  1182,  providing  that 
in  criminal  cases  a  motion  for  a  new  trial 
must  be  made  "before  judgment,"  where  such 
a  motion  was  made  and  denied  when  the  de- 
fendant was  brought  before  the  court,  and 
judgment  was  then  pronounced  without  ar- 
raignment, he  is  not  authorized  to  make  an- 
other motion  for  a  new  trial  upon  the  vacation 
of  the  judgment  and  his  subsequent  arraign- 
ment. 

2.  On  api)eal  from  a  judgment  in  a  criminal 
case,  a  defendant,  without  having  made  a  mo- 
tion for  a  new  trial,  may,  if  he  has  a  bill  of 
exceptions  as  provided  in  Pen.  Code,  §  1171, 
rply  ou  any  of  the  grounds  of  exoeption  mention- 
ed in  section  1170,  including  decisions  in  admit- 
ting or  rejecting  testimony. 

3.  On  a  prosecution  for  embezzlement  of  a 
specific  sum  belonging  to  a  society,  evidence  of 
indctitedness  of  the  defendant  in  a  large  sum 
on  account  with  the  society  was  inadmissible. 

4.  In  an  information  for  embezzlement,  an 
averment  that  the  money  "had  come  into    the 


•RebeKrliig  denied  March  3,  1904. 


hands  of  the  defendant  was  sufficient  on  that 
subject. 

Shaw,  Henshaw,  and  Van  Dyke,  JJ.,  dissent- 
ing. 

In  Banc.  Appeal '  from  Superior  Court, 
City  and  County  of  San  Francisco;  Wm.  T. 
Wallace,  Judge. 

George  Walker  waa  convicted  of  embezzle- 
ment,   and    appeals.    Reversed. 

For  former  opinion,  see  64  Pac.  133. 

(xeorge  D.  Ciollina,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  Lewis  F.  Byingtmi,  Dlst. 
Atty.  (Osgood  Putnam,  of  counsel),  for  the 
People. 

McFARLAND,  3.  The  defendant  was  char- 
ged with  the  crime  of  embezzlemeat  by  an 
information  filed  in  the  superior  court  on 
November  24,  1897,  and  on  January  11,  1898, 
he  was  convicted  of  said  crime.  On  Feb- 
ruary 6,  1898,  he  was  brought  into  court  for 
Judgment,  and,  before  judgment,  duly  made 
a  motion  for  a  new  trial  upon  all  the  stat- 
utory grounds;  and,  after  hearing  the  argu- 
ment, the  motion  for  a  new  trial  was  by  the 
court  on  the  said  day  denied.  Thereafter, 
on  said  day,  the  court  pronounced  judgment, 
and  sentenced  him  to  imprisonment  iB  the 
State  Prison  at  Folsom  for  four  years.  No 
appeal  was  ever  taken  by  defendant  from 
the  order  denying  the  new  trial,  and  no  ap- 
peal was  taken,  or  attempted  to  be  taken, 
from  the  Judgment  for  more  than  a  year 
after  it  was  pronounced.  The  judge  before 
whom  the  case  was  tried,  and  who  denied 
the  motion  for  a  new  trial,  afterwards  went 
out  of  office,  and  the  subsequent  proceedings 
hereinafter  mentioned  were  before  bis  suc- 
cessor. On  June  9,  1899,  after  the  time  for 
appeal  from  the  Judgment  bad  expired,  de- 
fendant made  several  motions  in  the  su- 
perior court,  and,  among  others,  to  be  dis- 
charged from  imprisonment  on  the  groimd 
that  the  information  was  insufficient  be- 
cause it  did  not  state  facts  constituting  a 
public  offense,  etc.;  also  to  vacate  the  Judg- 
ment because  defendant  had  not  been  prop- 
erly arraigned  for  judgment,  and  "to  correct 
the  judgment  and  minute  entry,  to  wit,  to 
make  the  said  judgment  and  minute  entry 
show  the  defendant  was  not  arraigned  for 
judgment,  instead  of  showing,  as  it  did,  that 
be  was  so  arraigned."  On  June  9,  1899,  the 
sut>erior  court  denied  all  said  motions,  and 
from  the  orders  denying  them  defendant  ap- 
pealed to  this  court.  Upon  that  appeal  this 
court  held  that  the  orders,  or  at  least  some 
of  them,  were  appealable  as  orders  made 
after  final  judgment.  It  further  held  that 
the  orders  denying  the  motions  to  correct 
the  minutes  and  vacate  the  Judgment  were 
erroneous,  and  reversed  the  same  and  re- 
manded the  cause,  with  directions  to  the  su- 
perior court  to  arraign  the  defendant  for 
judgment.  People  v.  Walker,  132  OaL  137. 
C4  Pac.  133.  After  the  remittitur  bad  gone 
down  "the  defendant  was  on  the  3d  day  ot 
April,  1901,  arraigned  for  Judgment  accord- 
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ing  to  law."  Thereupon  defendant  made  a 
motion  for  a  new  trial  upon  nearly  all  the 
statutory  grounds.  The  court  refused  to 
entertain  eald  motion  on  the  ground  that  the 
court  was  without  power  to  entertain  the 
second  motion  for  a  new  trial,  as  a  motion 
for  new  trial  had  already  been  made  and 
denied,  as  hereinbefore  stated,  and  after- 
wai-ds,  on  August  26,  1901,  pronounced  judg- 
ment sentencing  defendant  to  Imprisonment 
in  the  State  Prison  at  San  Quentln  for  a 
term  of  one  year.  From  this  judgment  the 
present  appeal  is  taken  by  defendant;  and, 
treating  the  refusal  of  the  court  to  entertain 
his  motion  for  a  new  trial  as  an  order  de- 
nying it,  he  also  appeals,  in  form,  from  what 
he  designates  as  "the  order  of  said  superior 
court  denying  and  refusing  said  defendant's 
motion  for  a  new  trial." 

The  court  was  right  in  refusing  to  enter- 
tain the  second  motion  for  a  new  trial.  The 
former  motion  had  been  properly  made,  and 
at  the  right  time,  to  wit,  "before  judgment," 
as  provided  in  section  1182  of  the  Penal  Code. 
The  motion  had  been  duly  heard  and  de- 
nied, and  no  appeal  had  been  tal^en  from 
the  order  denying  it,  and  the  right  to  move 
for  a  new  trial  had  thus  been  exercised  and 
exhausted.  Of  course,  this  is  entirely  dif-. 
ferent  from  the  case  where  a  motion  for  a 
new  trial  has  been  by  the  trial  court  grant- 
ed, or  on  appeal  an  order  denying  the  motion 
has  been  reversed  and  a  new  trial  ordered, 
and  a  new  trial  has  tal^en  place.  In  that  in- 
stance, after  the  granting  of  a  new  trial,  the 
case  stands  as  though  no  trial  had  ever  been 
had,  and  upon  the  conclusion  of  the  second 
trial  a  motion  for  a  new  trial  would  be  as 
regularly  in  order  as  at  the  conclusion  of  the 
Srst  trial.  But  with  reference  to,  and  in 
connection  with,  and  for  the  purpose  of  re- 
viewing any  particular  trial  of  a  case,  there 
can  be  only  one  motion  for  a  new  trial. 
For  the  purpose  of  a  convenient  form  of  judg- 
ment herein,  we  will  treat  the  order  of  the 
court  refusing  to  entertain  said  motion  as  an 
oi*der  denying  the  same;  and  the  order 
iipi)ealed  from  is  affirmed. 

But  in  People  v.  Keyser,  53  Gal.  183,  ap- 
proved in  Walker  v.  Superior  Com-t,  135  Cal. 
3(j0,  67  Fac.  -336,  it  was  held  that,  on  an  ap- 
peal from  the  judgment,  a  defendant,  without 
having  made  a  motion  for  a  new  trial,  may 
rely  on  any  of  the  grounds  of  exception  men- 
tioned in  section  1170  of  the  Penal  Code, 
although  in  such  case  he  must  have  a  bill  of 
exceptions,  as  provided  in  section  1171.  Said 
section  1170  provides  for  exceptions  to  de- 
cisions of  the  court,  among  other  things,  "in 
admitting  or  rejecting  testimony,  or  in  de- 
ciding any  question  of  law  not  a  matter 
of  discretion."  And  the  bill  of  exceptions 
in  this  case  shows  a  ruling  in  admitting  tes- 
timony which  we  think  was  clearly  errone- 
ous and  prejudicial.  Appellant  was  charged 
-with  the  speciflc  offense  of  embezzling  a  par- 
ticular sum  of  money,  to  wit,  |80..So,  which 
was  the  amount  of  a  certain  check.    This 


money  was  charged  to  have  been  the  proi>- 
crty  of  a  certain  corporation,  called  the 
American  Tract  Society,  of  which  appellant 
was  averred  to  have  been  the  agent  and  serv- 
ant At  the  trial  the  prosecution  introduced 
as  a  witness  one  John  Crawford,  an  expert 
accountant,  and,  over  the  objection  of  appel- 
lant, he  was  allowed  to  testify  that  he  had 
examined  the  books  of  said  corporation,  and 
that  these  books  showed  that  there  was  a 
general  balance  due  from  appellant  to  the 
corporation  of  about  $4,000,  or,  as  counsel 
calls  it,  a  "shortage."  The  admission  of  this 
testimony  was  erroneous.  It  has  been  held 
that  in  prosecutions  for  certain  offenses— as, 
for  Instance,  embezzlement  and  forgery— evi- 
dence may  be  introduced  of  other  specific 
offenses  of  the  same  kind  as  the  one  charged, 
committed  by  the  defendant  at  or  about  the 
time  of  the  alleged  commission  of  the  offense 
for  which  he  is  being  tried,  as  evidence  to 
show  guilty  knowledge  or  intent.  This  rule, 
however,  is  an  exception  to  the  general 
principle  that,  on  a  trial  for  one  offense,  evi- 
dence that  the  defendant  committed  another 
offense  is  not  admissible;  and  the  applica- 
tion of  the  exception  should  be  closely  kept 
within  proper  boimds.  In  the  case  at  bar 
the  said  testimony  objected  to  was  not  of 
any  other  embezzlement;  it  was  simply  of  a 
general  indebtedness;  and  it  appears  afflrma- 
tively  that  the  $80.35  charged  to  have  been 
embezzled  was  not  included  in  the  general 
balance  which  the  book  showed.  The  testi- 
mony was  therefore  clearly  not  within  the 
exception  above  stated.  And  it  certainly 
does  not  appear  that  the  testimony  was  not 
prejudicial  to  appellant.  On  the  other  hand. 
It  can  hardly  be  imagined  that  It  did  not  have 
ituch  prejudicial  effect  upon  the  minds  of  the 
jury.  For  this  reason,  the  judgment  must 
be  reversed. 

Appellant  contends  that  the  information  is 
fatally  defective,  but,  assuming  that  this 
point  can  be  raised  on  this  appeal,  the  con- 
tention is  not  maintainable.  The  Informa- 
tion sufficiently  shows  that  the  American 
Tract  Society  was  an  existing  corporation, 
and  the  averment  that  the  money  charged  to 
have  been  embezzled  "had  come  Into"  the 
possession,  control,  etc.,  of  appellant,  was 
sufficient  on  that  subject.  People  v.  Ward, 
134  Cal.  303,  66  Pac.  372.  There  are  some 
other  objections  to  the  information,  which, 
in  our  opinion,  are  not  well  grounded,  and 
do  not  call  for  special  notice. 

The  Judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

BEATTY,  G.  J.    I  concur  in  the  Judgment. 

AXGELLOTTI,  J.  I  concur  In  the  reversal 
of  the  Judgment  upon  the  ground  that  the 
evidence  as  to  the  general  shortage  was  im- 
properly admitted,  and  also  concur  in  what 
is  said  in  the  opinion  of  Mr.  Justice  McFAR- 
L.\ND  in  regard  thereto.  I  am  not,  how- 
ever, satisfied,  owing  to  tlie  peculiar  lan- 
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guage  of  our  statute  (section  1201,  Pen.  Code), 
tUat  the  defendant  did  not  have  the  right, 
when  arraigned  for  judgment  under  the  man- 
date of  this  court  (People  v.  Walker,  132  Cal. 
137,  143,  04  Pac.  133),  to  show,  "for  cause 
against  the  judgment,  •  •  *  that  he  has 
good  cause  to  offer  •  *  •  for  a  new  trial," 
notwithstanding  the  fact  that  he  bad,  prior 
to  the  giving  of  the  judgment  that  was  sub- 
sequently vacated,  made  a  motion  for  a  new 
trial.  The  reversal  of  the  judgment  on  the 
other  ground  renders  this  question  immate- 
rial, and  I  therefore  refrain  from  expressing 
any  opinion  thereon. 

LORIGAN,  J.  (concurring).  I  am  not  pre- 
pared to  say  that  the  defendant  was  not  en- 
titled to  move  for  a  new  trial.  I  am  satis- 
fled,  however,  that  It  was  prejudicial  error 
to  admit  the  testimony  concerning  the  gen- 
eral balance  shown  by  the  books  of  the  cor- 
poration to  be  due  from  the  appellant.  On 
that  point,  and  on  all  others,  save  the  mat- 
ter of  the  right  of  defendant  to  move  for 
a  new  trial,  I  fully  agree  with  the  reasoning 
and  conclusion  reached  by  Justice  McPAR- 
LAND,  and  concur  in  the  judgment  of  re- 
versal. 

SHAW,  J.  I  dissent  The  evidence  of  the 
shortage  was  material  and  competent  evi- 
dence for  the  prosecution,  irrespective  of  the 
question  whether  or  not  it  was  admissible  to 
show  other  embezzlements.  It  will  not  be  dis- 
puted that  evidence  which  has  a  legal  tenden- 
cy to  prove  the  crime  charged  is  not  render- 
ed inadmissible  by  reason  of  the  fact  that 
it  may  also  have  a  legal  tendency  to  prove 
some  other  offense.  People  v.  Sanders,  114 
Cal.  230,  46  Pac.  153;  People  v.  Bbanks,  117 
Cal.  652,  49  Pac.  1049,  40  L.  R.  A.  269.  The 
defendant  was  charged  with  the  embezzle- 
ment of  the  sum  of  $80.35.  It  was  shown 
by  the  testimony  of  Elizabeth  Stevens  that 
he  had  received  the  money  in  question,  and 
had  appropriated  it  to  his  own  use.  It  was 
necessary  to  show  that  this  appropriation 
was  with  a  fraudulent  intent  to  derive  the 
owner  thereof.  It  was  also  necessary  to 
show  that  he  had  no  right  to  appropriate  it 
Nothing  Is  presumed  in  favor  of  the  prose- 
cution. Every  reasonable  doubt  of  the  de- 
fendant's innocence  must  be  excluded  by  the 
evidence,  or  bis  guilt  Is  not  established.  It 
appeared  that  there  was  a  general  account 
between  the  defendant  and  the  tract  so- 
-ciety.  If  upon  this  account  money  was  at 
the  time  due  to  the  defendant  b®  would- have 
had  the  right  to  apply  it  in  payment  pro 
tanto,  upon  the  amount  due,  and  thereupon 
to  appropriate  it  to  his  own  use.  And  if  he 
failed  to  make  the  entry,  the  law  would 
make  the  application  for  him,  and  set  off 
«ne  debt  against  the  other.  If,  on  the  other 
hand,  the  balance  of  the  account  was  against 
him,  he  would  have  no  such  right  The  evi- 
dence was  admissible  to  show,  and  it  did 
show,  the  general  fact  and  nothing  more. 


that  the  balance  was  against  him  in  the  sura 
of  $4,000,  and  that  consequently  be  bad  no 
right  to  appropriate  the  money  to  bla  own 
use.  It  may  be  that  the  prosecution  could 
have  rested  this  point  upon  the  legal  prio- 
clple  that  an  agent  cannot  lawfully  appro- 
priate to  his  own  use  the  money  of  bis  prin- 
cipal. But  where,  as  In  this  case,  it  appears 
that  there  is  a  running  account  l)etween 
them,  on  which  the  defendant  may  have  ad- 
vanced more  than  was  due  from  him,  and 
thereby  have  acquired  the  right  to  reimburse 
himself  from  moneys  subsequently  received, 
it  is  clearly  proper  for  the  prosecution  to  re- 
but the  inference  of  such  a  possibility  by 
showing  that  the  state  of  the  account  was 
such  that  there  was  no  money  due  from  the 
principal.  It  was  also  proper  to  show  the 
state  of  the  account  at  the  time  of  the  appro- 
priation, and  the  amount  of  the  balance 
against  the  defendant  in  order  to  prove 
his  motive  and  fraudulent  intent  In  appro- 
priating the  money.  If  one  receives  mon- 
ey belonging  to  another,  to  whom  he  is  al- 
ready indebted  in  the  sum  of  f4,000,  and 
thereupon  appropriates  such  money  to  his 
own  use,  the  Inference  that  he  intended  to 
deprive  the  owner  thereof  is  certainly  much 
stronger  than  It  would  l>e  if  he  did  not  owe 
the  other  person  anything,  or  only  a  small 
sum.  If  there  was  an  account  between  them 
on  which  the  balance  was  very  small,  be 
might  with  some  plausibility  urge  the  claim 
that  be  was  uncertain  about  the  matter,  and 
believed  that  there  was  a  balance  in  his  fa- 
vor, and  in  that  belief  innocently  used  the 
money  for  his  own  benefit  But  such  a  claim 
would  receive  but  little  credit  if  the  account 
showed  a  large  sum  against  him.  The  evi- 
dence therefore  had  a  legal  tendency  to 
prove  the  intent,  and  to  rebut  any  inference 
of  an  Innocent  intent  and  was  admissible 
for  that  purpose.  "As  a  general  rule,  great 
latitude  is  allowed  In  the  range  of  evidence 
when  the  question  of  fraud  is  Involved."  "It 
is  hardly  ever  possible  to  prove  fraud,  except 
by  a  comprehensive  and  comparative  view  of 
the  actions  of  the  party  to  whom  the  fraud 
is  imputed,  and  his  relative  position  a  reason- 
able time  before,  at  and  a  reasonable  time 
after  the  time  at  which  the  act  of  fraud  is 
alleged  to  have  been  committed."  Reeves  v. 
State,  95  Ala.  31,  11  South.  158;  Snodgrass 
V.  Branch  Bank,  25  Ala.  175,  60  Am.  Dec.  505. 
I  do  not  upderstand  that  the  majority  of  the 
court  disagree  with  the  above  views. 

I  agree  with  the  conclusion  that  there  can 
be  but  one  motion  for  a  new  trial  between 
verdict  and  Judgment.  The  application  must 
be  made  before  judgment  Pen.  Code.  8 
1182.  It  may  be  made  at  any  time  after  ver- 
dict and  before  judgment  When  the  defend- 
ant Is  finally  arraigned  for  judgment  if  be 
lias  already  made  bis  motion  for  new  trial, 
and  the  same  has  been  denied,  he  then  has 
not  the  right  to  again  present  the  questions 
decided  upon  the  motion  as  reasons  why 
Judgment  should  not  be  pronounced.    Tbey 
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no  longer  constitute  "legal  cause,"  within  the 
meuniug  of  that  phrase  as  used  in  Pen.  Code, 
S  1200,  and  no  longer  constitute  cause  for 
new  trial  under  subdivision  2  of  section  1201, 
Pen.  Code. 

I  am  of  the  opinion  that  the  judgment 
should  be  affirmed. 

W«eoncur.  HENSHAW.J.;  VANDYKB,J. 


(142  Cal.  77) 

McMENOMY  v.  BUCH.    (S.  F.  2,982.) 
(Supreme  Court  of  California.    Jan.  30,  1904.) 

JU-ECTIONS— CONTEST— BAIXOTS— ALTERATION 

—IDENTIFYING   MARKS— SPOLIATION 

-BURDEN  OF  PROOF. 

1.  Where,  in  an  election  contest,  before  the 
ballots  were  opened,  preliminary  proof  was 
made  that  they  were  in  the  same  condition  as 
when  inclosed  in  the  sealed  packages  by  the 
election  olllcers  at  the  close  of  the  comit  at  the 
respective  iK>lling  places,  and  the  contestee  at 
no  time  during  the  trial  made  any  objection  to 
the  integrity  of  the  ballots,  he  could  not  object 
for  the  hrst  time  on  appeal  that  there  was  no 
sulDcient  proof  that  tlie  objectionable  identify- 
ing marks  on  certain  of  the  ballots  were  placed 
there  by  the  voters  before  they  were  handed  to 
the  election  officers  to  be  deposited  in  the  box. 

2.  Under  Pen.  Code,  §  41,  making  the  act  of 
changing  a  ballot  at  an  election  a  felony,  where, 
in  an  election  contest,  there  was  nothing  in  the 
condition  of  the  sealed  packages,  or  on  the 
face  of  the  ballots,  to  excite  suspicion  that  they 
had  been  tampered  with,  the  burden  of  proving 
an  alteration  or  spoliation  of  the  ballots  vas 
on  the  person  who  asserted  it. 

3.  Where  certain  voters  placed  a  cross  in  the 
square  at  the  right  of  the  words  "No  Nomina- 
tion," on  their  ballots,  which  mark  constituted 
an  identifying  mark,  invalidating  the  ballot, 
the  fact  that  a  number  of  ballots  were  so  mark- 
ed, and  by  reason  thereof  such  mark  did  not 
identify  any  one  ballot  as  that  cast  by  a  par- 
ticular voter,  did  not  validate  the  ballots. 

In  Banc.  Appeal  from  Superior  Court,  Al- 
ameda County;  John  Ellsworth,  Judge. 

Action  by  J.  H.  McMenomy  against  A.  S. 
Rucb.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeala    Affirmed. 

W.  A.  Dow,  for  appellant.  A.  I*  Frlck, 
M.  C.  Chapman,  F.  C.  Cllft,  and  Beed  &'Nu8- 
baumer,  for  respondent 

SHAW,  J.  This  la  an  election  contest, 
brought  under  the  provisions  of  the  Code 
■of  Civil  Procedure.  Judgment  was  given  in 
favor  of  the  contestant,  and  from  that  Judg- 
ment the  contestee  appeals.  It  was  stipu- 
lated upon  the  trial  that,  if  eo  of  the  ballots 
cast  at  the  election  in  favor  of  the  contestee 
bad  been  counted  for  bim  by  the  court,  the 
Judgment  should  have  been  In  his  favor. 
The  objection  to  these  ballots  was  that  each 
-contained  an  identifying  mark,  consisting  of 
a  cross,  placed  by  the  voter  in  the  square  at 
the  right  of  the  words  "No  Nomination,"  on 
the  face  of  thft  ballot. 

One  contention  of  the  appellant  is  that 
there  was  no  sufficient  proof  that  the  objec- 
tionable marks  upon  the  ballots  were  placed 
there  by  the  voters  before  they  were  handed 
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to  the  election  officers  to  be  deposited  in  the 
ballot  box,  and  that,  for  aught  that  appears 
from  the  evidence,  the  marks  may  have  been 
placed  upon  tlic  ballots  by  some  other  person 
after  they  left  the  hands  of  the  voters.  It 
appears  that  preliminary  proof  was  made  to 
the  effect  that  the  ballots  were  in  the  same 
condition  at  the  time  they  were  offered  in  evi- 
dence as  they  were  In  at  the  time  the  ballots 
were  inclosed  In  the  sealed  packages  by  the 
election  officers  at  the  close  of  the  count  on 
election  day  at  the  re^ectlve  polling  places. 
Thereupon,  on  motion  of  the  contestant,  the 
several  packages  were  opened,  and  the  votes 
for  the  contestant  and  contestee,  respectively, 
as  shown  on  the  ballots,  were  counted.  The 
contestee  at  no  time  during  the  trial  made  any 
objection  concerning  the  integrity  of  the  bal- 
lots, nor  raised  the  point  that  he  now  seeks  to 
make  in  this  court  By  thus  failing  to  object 
to  the  ballots,  he  waived  the  objection  now 
made  to  the  sufficiency  of  the  preliminary 
proof.  The  specification  in  the  bill  of  ex- 
ceptions that  the  evidence  was  insufficient 
to  justify  the  finding  that  the  crosses  In  ques- 
tion were  placed  on  the  ballots  by  the  voter 
is  not  sustained  by  the  record.  The  in- 
tegrity of  the  ballots  having  been  shown  sat- 
isfactorily, the  packages  opened,  and  the  bal- 
lots counted,  they  were  In  themselves  pre- 
sumptive evidence  that  all  crosses  stamped 
thereon  were  made  by  the  voters.  It  Is  not 
claimed  that  there  was  anything  In  the  con- 
dition of  the  sealed  packages,  or  on  the  face 
of  the  ballots,  that  would  cause  a  suspicion 
that  they  had  been  tampered  with.  It  has 
been  held  that,  as  the  election  officers  act 
under  the  sanction  of  an  official  oath,  and 
as  the  act  of  changing  a  ballot  Is  a  felony 
(Pen.  Code,  (  41),  the  burden  of  proving  any 
such  spoliation  of  the  ballots  Is  on  him  who 
asserts  It,  and  that,  in  the  absence  of  evi- 
dence, it  will  be  presumed  that  the  officers 
obeyed  the  law,  and  preserved  the  ballots 
unaltered.    Budd  v.  Holden,  28  Cal.  133. 

The  only  other 'Contention  of  the  appellant 
is  that  the  marks  above  mentioned  upon  the 
ballots,  consisting  of  a  cross  opposite  the 
words  "No  Nomination,"  are  not  sufficient  to 
make  the  ballots  invalid,  because,  he  sa^, 
the  number  of  them  prevented  the  Identifica- 
tion of  any  one  ballot  as  the  one  cast  by  any 
particular  voter,  and  therefore  identifica- 
tion is  impossible.  This  precise  question  was 
considered  by  this  court  In  the  case  of  Mad- 
dux V.  Walthall  (decided  Dec.  23,  1908)  74 
Pac.  1026,  holding  that,  notwithstanding  the 
number  of  such  ballots  In  any  particular  pre- 
cinct they  still  must  be  considered  illegal 
ballots,  under  the  provisions  of  the  election 
law  in  force  at  the  time  this  election  was 
held.  Upon  the  authority  of  that  case,  and 
for  the  reasons  above  given,  the  judgment 
of  the.  court  below  Is  affirmed. 

We  concur:  BEATTY,  a  J.;  ANGBL- 
LOTTI,  J.;  VAN  DYKE,  J.;  McFARLAND, 
J,;  LORIGAN,  J.;   HENSHAW,  J. 
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(112  Cal.  U6) 

In  re  BEATON'S  ESTATE.     (S.   F.   3,505.) 

PALM  V.  HEATON. 

(Supreme  Court  of  California.     Feb.  4,  1904.) 

ADMINISTRATION  OF  DECEDENT'S  ESTATE!— 
GRANT  OF  GENERAL  LETTERS— APPEAL— JU- 
RISDICTION OVER  SPECIAL  ADMINISTRATION 
—EFFECT. 

1.  Code  Civ.  Proc.  $  1411,  authorizes  tlie  ap- 
pointment of  a  special  administrator  when  there 
is  delay  in  granting  letters  testamentary  or  of 
administration,  from  any  cause,  or  when  such 
letters  are  gi-anted  irregularly,  etc.  Held,  that 
un  appeal  from  the  granting  of  such  letters 
did  not  affect  the  court's  jurisdiction  over  a 
special  administration  of  the  estate  previously 
instituted,  so  as  to  invalidate  an  order  made 
therein. 

Department  2.  Appeal  from  Superior 
Court,  Alameda  County;  John  Ellsworth, 
Judge. 

Proceedings  for  the  administration  of  the 
estate  of  W.  D.  Heaton,  deceased.  From  an 
order  directing  Charles  W.  Palm,  as  special 
administrator,  to  turn  over  and  deliver  as- 
sets to  Jennie  M.  Heaton,  Palm  appeals.  Af- 
firmed. 

See  73  Pac.  185. 

Edwin  A.  Meserve  and  Heniy  C.  McPlke, 
for  appellant.  Frederick  E.  Whitney  and 
Keed  &  Nusbaumer,  for  respondent. 

LORIGAN,  J.  Special  letters  of  adminis- 
tration In  the  above  estate  were  granted  to 
C.  W.  Palm,  appellant,  on  August  30.  1900. 
A  contest  for  general  letters  of  administra- 
tion being  subsequently  bad  between  himself 
and  respondent,  Jennie  M.  Heaton,  the  court 
made  an  order  therefor  In  favor  of  the  latter, 
to  whom  they  were  Issued  May  3, 1902.  Prom 
this  order,  said  C.  W.  Palm  appealed.  73  Pac. 
186.  In  September,  1902,  said  Palm  filed  an  ac- 
count as  special  administrator.  This  account 
was  not  accompanied  by  any  resignation  as 
special  administrator,  or  request  that  he  be 
discharged  as  such.  Thereafter,  and  on  No- 
vember 3,  1902,  such  account  coming  on  reg- 
ularly for  settlement,  an  order  was  made  set- 
tling the  same,  and  directing  that  said  Palm 
"turn  over  and  deliver  forthwith  to  Jennie 
M.  Heaton,  the  special  administratrix  of  said 
estate."  all  the  property  In  his  possession 
belonging  to  said  estate.  Said  C.  W.  Palm 
likewise  appealed  from  this  order,  and  it  is 
the  merit  of  such  appeal  that  we  now  have 
before  us;  and  the  only  point  Is  whether, 
by  the  appeal  taken  from  the  order  granting 
general  letters  of  administration  to  respond- 
ent, the  court  was  deprived  of  jurisdiction 
to  make  the  order  complained  of  In  the  spe; 
oinl  administration  of  the  estate.  The  ap- 
pellant insists  that  it  was:  that  the  appeal 
from  the  order  granting  such  general  letters 
of  administration  deprived  the  court  of  Ju- 
risdiction to  make  any  order  in  the  estate 
either  as  to  the  general  or  special  adminis- 
tration thereon.  We  cannot  agree  with  this 
view.  The  appeal  from  the  order  granting 
general  letters  of  administration  to  respond- 
ent had  only  the  effect  of  staying  all  fur- 


ther proceedings  upon  such  order.  The  pro- 
ceedings in  the  general  administration  of  an 
estate  and  the  proceedings  In  the  separate 
administration  thereof  are  separate  and  dis- 
tinct proceedings.  The  object  of  a  si>ecial 
administrator  Is  to  preserve  the  estate  until 
general  letters  testamentary  or  of  adminis- 
tration are  granted,  and  the  executor  or  ad- 
ministrator empowered  to  take  charge  of  It 
If  there  is  any  delay  In  obtaining  such  let- 
ters In  the  first  Instance,  or  If  the  authority 
of  the  executor  or  administrator  is  suspended 
by  an  appeal  from  the  order  granting  general 
letters  to  either  of  them.  It  Is  the  duty  of 
the  court  to  take  charge  of  the  estate  by  spe- 
cial administration.  Code  Civ.  Proc.  S  1411; 
Estate  of  Woods,  94  Cal.  567,  29  Pac.  1108. 

!  The  policy  and  purpose  of  the  law  is  to 
give  the  court  complete  and  continuous  juris- 
diction over  such  estate  by  special  admin- 
istration as  long  as  there  Is  no  person  entitled 
to  take  cliarge  of  It  under  a  grant  of  gen- 
eral letters,  whether  the  delay  Is  occasioned 

(  through  litigation  over  the  right  to  such  let- 
ters, or  from  any  other  cause.  Nor  is  the 
jurisdiction  over  such  special  administration 
at  all  affected  by  the  fact  that  the  appeal  Is 
taken  from  an  order  granting  general  letters. 
The  effect  of  such  an  appeal  is  only  to  stay 
proceedings  upon  the  order  appealed  from, 
and  In  the  matter  In  which  the  order  was 
made-:the  petition  for  general  letters.  The 
appeal  cannot  affect  the  special  administra- 
tion, or  control  the  power  of  the  court,  un- 
der that  administration,  to  make  any  order 
It  deems  necessary  or  proper.  Such  orders 
have  no  relation  or  connection  with  the  pro- 
ceedings In  which  the  order  appealed  from 
Is  made.  They  are  made  in  a  separate,  dis- 
tinct proceeding,  and  are  independent  orders. 
That  such  an  appeal  does  not  affect  the  juris- 
diction of  the  court  over  a  special  adminis- 
tration is  apparent  from  the  fact  that  the  tak- 
ing of  the  appeal  itself,  and  the  consequent 
delay  which  will  naturally  ensue  therefrom 
in  tlie  ultimate  determination  of  who  is  en- 
titled to  general  letters,  directly  authorizes 
the  court  to  appoint  a  special  administrator 
to  control  the  estate  during  such  appeal. 
Code  Civ.  Proc.  |  1411;  Estate  of  W^oods,  su- 
pra. It  would  present  a  curious  legal  condi- 
tion if  the  appeal  could  deprive  the  court 
of  further  jurisdiction  where  the  special  ad- 
ministration was  pending  when  the  appeal 
was  taken,  and  confer  jurisdiction  to  inau- 
gurate such  administration  after  It  was  tak- 
en. No  possible  reason  could. exist  for  the 
distinction.  The  evident  purpose  of  the  law 
is  that  such  appeal  shall  have  no  effect  what- 
ever upon  tlie  proceedings  In  the  special  ad- 
ministration. The  order  in  the  present  case 
was  not  made  In  the  matter  of  the  general 
administration,  but  was  an  order  exclusively 
In  the  special  administration,  over  which  the 
court  continued  to  have  Jurisdiction,  not- 
withstanding the  appeal  from  the  proceeding 
for  general  administration. 
No  attack  Is  made  upon  this  order  direct- 
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ing  the  appellant  to  tnm  over  the  property  to 
respondent  as  special  administrator,  other 
than  that,  by  reason  of  the  appeal  from  the 
grant  of  general  letters,  the  Jurisdiction  of 
the  court  in  the  special  administration  was 
suspended;  and,  as  we  are  satisfied  that  the 
appeal  had  no  such  effect,  the  particular  or- 
der appealed  from  herein  is  affirmed. 

We    concur:     McPABLAND,    J.;    HEN- 
SHAW.  J. 


(142  Cal.  71) 

PEOPLE  ex  rel.  MARTIN  t.  WORSWICK. 
(S.  F.  3,472.) 

(Supreme  Court  of  California.    Jan.  30,  1904.) 

MUNICIPAL    CORPORATIONS  —  OFFICERS— PRO- 
CEEDINGS TO  OUST— COMPLAINT 
—SUFFICIENCY. 

1.  In  a  proceeding  in  the  nature  of  quo  war- 
ranto by  the  people,  on  relation  of  defendant's 
immediate  predecessor  in  the  oltlce  of  mayor,  to 
oust  defendant  and  install  relator  therein,  on 
the  ground  of  bis  right  to  hold  office  until  the 
legal  election  and  qualification  of  his  successor, 
the  complaint  averred  that,  at  the  election 
in  que.'ition,  4,604  ballots  were  cast,  and  that, 
as  to  2,857  of  the  persons  who  cast  the  bal- 
lots, the  only  register  of  voters  used  at  the 
poUs  by  and  for  the  2,857  voters  was  a  copy  of 
a  rogif'ter  made  in  the  county  clerk's  office  pri- 
or to  the  1st  day  of  January  of  the  year  of  the 
election.  Relator's  contention  was  that  no  one 
could  legally  vote  at  such  election  who  had  not 
been  registered  on  a  new  register  commenced  by 
the  clerk  on  the  Ist  day  of  January  of  the 
j-ear  of  the  election.  Held,  that  in  the  absence 
of  averment  of  fraud,  or  that  any  legal  voter 
was  denied  the  right  to  vote,  or  that  the  2,857 
persons  were  not  on  a  legal  register,  or  that  the 
rejection  of  these  ballots  would  have  changed 
the  result,  the  complaint  is  demurrable,  even 
though  a  voter  not  on  the  new  register  was  dis- 
qualified. 

In  Banc.  Appeal  from  Superior  Court,  San- 
ta Clara  County;   A.  L.  Rhodes,  Judge. 

Action  by  the  people,  on  relation  of  Charles 
J.  Jlartln,  against  George  D.  Worswick. 
From  a  judgment  for  defendant,  plaintiff  ap- 
I>enls.     Afiiriued. 

IT.  S.  Webb,  Atty.  Gen.,  and  B.  B.  Coth- 
ran.  for  appellant.  John  E.  Richards  (F.  B. 
Brown,  of  counsel),  for  respondent. 


MclWRI^AND,  J.  The  defendant  was 
■elected  to  the  ofUce  of  mayor  of  the  city  of 
.San  Jose  at  a  general  city  election  held  on 
the  third  Monday  in  May  (May  19),  1902,  and 
iiftt-rwards  qualified  and  took  possession  of 
»nid  office.  The  present  proceeding  is  in  the 
nature  of  quo  warranto  brought  in  the  name 
of  the  people  of  the  state,  on  relation  of 
Charles  J.  Martin,  to  have  It  adjudicated 
that  said  election  was  illegal,  null,  and  void; 
that  said  Worswick  be  ousted  from  his  office; 
and  that  the  relator,  Martin,  who  was  the 
immediate  predecessor  of  defendant  in  the 
office,  is  entitled  to  said  office  upon  the 
ground  of  bis  right  to  hold  the  same  until 
the  legal  election  and  qualification  of  a  suc- 
cessor.   A  demurrer  to  the  complaint  was 


sustained  in  the  court  below,  and,  plaintiff 
declining  to  amend.  Judgment  went  for  de- 
fendant. From  this  Judgment,  plaintiff  ap- 
peals. 

There  are  two  counts  in  the  complaint,  but 
the  second  incorporates  nearly  ail  the  ma- 
terial averments  of  fact  contained  In  the 
first,  and  there  is  no  substantial  difference 
between  the  two  counts.  It  is  averred  that 
at  tJie  said  elecUon  of  May  19,  1902,  4,694 
ballots  were  cast,  and  that,  as  to  2,857  of  the 
persons  who  cast  said  ballots,  "the  only  great 
register  or  register  of  voters  used  by  and  for 
said  2,857  persons  casting  said  ballots  as 
aforesaid  was  made,  arranged,  and  in  the 
office  of  the  county  clerk  of  said  Santa  Clara 
county  prior  to  the  1st  day  of  January,  1902," 
and  that  the  names  of  said  2,857  voters 
"were  upon  the  great  register  of  the  said 
county  of  Santa  Clara  before  the  Ist  day  of 
January,  1902,  and  the  said  great  register 
containing  the  said  2,857  names  was  by  the 
county  clerk  of  the  said  county  of  Santa 
Clara  made  and  arranged  for  each  election 
precinct  of  said  city  of  San  Jose  during  the 
year  1900,  and  before  the  Ist  day  of  Janu- 
ary, 1002."  These  are  the  main  material 
averments  of  the  complaint;  and  appellant 
contends  that  the  charter  of  the  city  of  San 
Jose  provides  that  city  elections  shall  be 
conducted  under  the  general  election  laws  of 
the  state,  and  that  under  those  laws,  as  they 
existed  at  the  time  of  said  city  election,  no 
one  could  legally  vote  at  such  election  who 
had  not  been  registered  40  days  before  such 
election  on  the  new  register  which  the  clerk 
commenced  to  prepare  on  January  1,  1902. 
No  fraud  is  alleged,  and  It  is  not  averred 
that  any  legal  voter  was  denied  the  right 
to  vote,  or  that  the  2,857  persons  were  not, 
independent  of  the  question  of  registration, 
qualified  voters,  or  were  not  on  a  legal  regis- 
ter, or  that  the  rejection  of  these  ballots 
would  have  changed  the  result.  Therefore, 
even  if  the  correctness  of  appellant's  theory 
that  no  one  was  a  legal  voter  at  such  elec- 
tion who  was  not  on  the  new  register  be 
conceded,  still,  the  complaint  is  fatally  de- 
fective, because  It  is  not  averred  therein  that 
the  2,857  voters  were  not  on  such  new  reg- 
ister. The  averment  is  only  that  copies  of 
the  old  register  were  used  at  the  polls,  in- 
stead of  copies  of  the  new  register.  But  if 
the  said  persons  were  otherwise  qualified 
voters,  and  had  caused  their  names  to  be 
properly  registered,  they  did  not  lose  their 
votes  because  the  officers  of  the  election  neg- 
lected to  perform  the  ministerial  and  direct- 
ory duty  of  having  the  proper  register  before 
them  for  examination.  If  there  were  any 
provisions  In  the  registry  laws  which  clearly 
contemplated  the  disfranchisement  of  a  qual- 
ified voter  for  such  neglect  by  the  election 
board,  it  wonld  be  unconstitutional. 

Under  the  foregoing  facts,  It  is  perhaps 
unnecessary  to  look  further  into  the  case; 
but,  as  counsel  have  elaborately  discussed 
other  questions,  it  Is,  no  doubt,  expected  that 
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we  shall  notice  them,  and  we  will  do  so 
briefly: 

We  think  tiiat  the  register  in  existence  in 
1901  was  the  proper  one  to  be  used  at  the 
said  city  election,  and  that  therefore  the  de- 
murrer would  have  been  properly  sustained, 
even  if  the  averments  of  the  complaint  bad 
been  sufllcient  to  raise  the  questions  dis- 
cussed in  the  points  and  arguments  of  ap- 
pellant. The  municipality  of  the  city  of  San 
Jose  is  organized  under  what  is  known  as 
a  "freeholders'  charter."  The  charter  was 
adopted  in  1897,  and  the  two  provisions  of  it 
material  here  are  section  1  of  chapter  1  of 
article  2,  and  section  19  of  article  13.  Said 
section  1  is  as  follows:  "The  provisions  of 
all  general  laws  governing  elections  for  state 
and  county  officers  not  inconsistent  with  the 
provisions  of  this  charter  are  hereby  adopted 
as  the  law  governing  city  elections,  and  the 
mayor  and  common  council,  and  the  city 
clerk  respectively,  shall  exercise  the  powers 
and  perform  the  duties  conferred  or  imposed 
by  law  on  boards  of  supervisors  and  county 
clerks  concerning  elections."  Said  section 
19  is  as  follows:  "It  shall  be  the  duty  of  the 
board  of  supervisors  of  the  county  of  Santa 
Clara,  when  great  registers  are  being  print- 
ed, to  provide  for  the  printing  of  a  sufficient 
number  of  such  registers,  in  addition  to  the 
number  required  otherwise  by  law,  to  be 
printed  for  the  general  and  special  municipal 
elections  to  be  held  or  likely  to  be  held  in 
the  city  of  San  Jose,  and  it  shall  be  the  duty 
of  the  county  clerk  of  said  county  to  furnish 
such  registers  In  sufficient  number  when  so 
required  by  the  mayor  and  common  council 
of  said  city.  The  said  county  clerk,  when  so 
required,  for  the  purpose  of  a  general  or  spe- 
cial municipal  election,  shall  furnish  to  said 
mayor  and  common  council  a  supplemental 
list  of  .all  voters  who  have  registered  since 
the  time  of  the  last  printed  great  register." 
Said  section  1  was  afterwards  amended,  but 
only  as  to  special  elections,  all  of  the  lan- 
guage used  in  the  section  as  above  quoted 
being  retained;  and,  as  the  election  here  in 
question  was  a  general  city  election,  the 
amendment  is  of  no  consequence.  At  the 
time  of .  the  adoption  of  the  charter  the  gen- 
eral laws  governing  the  election  of  city  and 
county  officers  provided  for  a  great  register  in 
each  county,  and  that  the  whole  of  said  regis- 
ter should  be  printed,  and,  further,  that  there 
should  be  a  new  great  reglstCT  only  when  or- 
dered by  the  board  of  supervisors.  In  1899 
there  were  amendments  to  the  general  laws 
governing  the  election  of  state  and  county 
officers,  and  by  these  amendments  it  was  pro- 
vided, among  other  things,  that  in  every  even- 
numbered  year  there  should  be  a  new  reg- 
ister "of  the  names  of  the  qualified  electors 
of  each  of  the  counties  of  the  state,"  and  of 
consolidated  cities  and  counties,  and  that 
only  part  of  the  same  should  be  printed.  It 
was  also  provided  that  the  county  clerk 
should  commence  the  new  register  on  the 
Ist  day  of  January  of  each  of  such  even 


numbered  years,  and  that  it  should  "be  in 
progress  at  all  times  except  during  the  forty 
days   immediately   preceding   any   election, 
when  It  shall  cease."    It  was  also  provided 
that  the  clerk  must  enter  in  the  register  "the 
names  of  the  qualified  electors  of  the  coun- 
ty," that  the  name  of  no  naturalized  citizen 
shall  be  entered  unless  it  appear  that  "be 
would  be  an  elector  of  the  county  at  the  next 
succeeding  election,"  and  that  the  clerk  must 
purge  the  register  in  the  first  week  in  Sep- 
tember.   Pol.  Code,  i  1094  et  seq.    It  is  ap- 
parent from  these  and  other  provisions  -  of 
the  Code  that  the  register  which  is  to  be 
commenced  on  January  1st,  and  Is  not  to  be 
completed  until  September,  is  intended  solely 
for  the  general  election  for  state  and  county 
officers,  which  occurs  In  November.     Indeed, 
the  general  la,ws  of  the  state  touching  the 
registration  of  voters  prior  to  state  and  coun- 
ty elections  have  no  bearing  on  an  election 
of  city  officers  in  a  municipality  governed  by 
a  freeholders'  charter,  except  so  far  as  they 
are  adopted  by  the  charter  itself.    It  is  con- 
ceded that  the  election  here  in  question  was 
a  "municipal  affair,"  and,  of  course,  the  city 
could  have  adopted  any  system  of  registry, 
or  could  have  declined  to  have  any  at  all. 
The  reference  in  section  19  of  the  charter  is 
clearly  to  the  last  completed  register.    The 
word  "printed"  was  evidently  used  because 
at  that  time,  and  for  many  years  previous 
thereto,  the  register  was  printed  in  accord- 
ance with  the  provisions  of  the  law  then  ex- 
isting, but  the  thing  meant  was  clearly  the 
register  which  at  that  time  It  was  the  custom 
to  print    The  register  Itself  is  the  same  as 
it  was  Iiefore  the  amendments  of  1899.    The 
difference  Is  in  the  extent  to  which  It  must 
be  printed,  the  law  not  providing  only  for  the 
printing  of  indexes  and  copies  of  original 
affidavits  of  registration.    But  the  thing  des- 
ignated by  said  section  19  is  the  last  com- 
pleted register,  which  is  the  same  now  as 
when  the  charter  was  adopted.    We  see  no 
significance  in  the  statement  of  counsel  that 
on  the  1st  day  of  January  the  old  register  be- 
comes functus  officio.    Of  course,  it  cannot 
be  used  for  the  next  state  and  county  elec- 
tion, but  it  is  still  in  existence,  and  is  the 
register  which,  by  the  provisions  of  the  char- 
ter. Is  to  be  used  at  the  general  city  election. 
It  Is  competent,  and  not  uncommon,  for  a 
law— whether  a  statute,  charter,  or  ordinance 
—to  Incorporate,  as  part  of  it,  some  provision 
of  another  law;  and,  while  this  form  of  leg- 
islating may  sometimes  lead  to  confusion,  it 
is  perfectly  legitimate  where  the  meaning  is 
kept  clear,  and  the  operative  words  are  suffi- 
cient  to  effect   the   intended   purpose,   and 
such,  we  think,  is  the  case  here  with  respect 
to  the  adoption  of  the  charter  of  the  last 
completed  register. 

It  is  also  averred  that  124  ballots  were  cast 
by  voters  whose  names  were  registered  after 
the  commencement  of  the  40  days  next  pre- 
ceding the  city  election;  but  there  Is  very 
Blight  allusion  to  this  averment  in  the  briefs 
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of  counsel,  ana  it  is  suflScient  to  say  on  tbe 
point  tbat  tlieie  is  no  sbowiug  tliat  these  bal- 
lots, even  if  improperly  received,  could  have 
changed  the  result. 

It  may  be  observed  that  the  contentions  of 
appellant  rest  entirely  upon  grounds  tbat 
may  be  properly  designated  as  purely  techni- 
cal. Registration  Is  not  a  constitutional 
qualification  of  voters.  It  is  simply  a  rea- 
sonable method  of  identifying  qualified  vot- 
ers, and  in  this  view  only  is  a  registration 
law  itself  constitutional.  There  is  no  pre- 
tense that  any  qualified  voters  were  prevent- 
ed from  voting,  or  tbat  the  circumstances 
were  such  tbat  there  might  have  been  an  nn- 
ascertainable  number  of  such  voters  so  pre- 
vented, or  that  any  one  voted  who  was  not 
a  constitutionally  qualified  elector,  or  that 
the  will  of  a  majority  of  the  qualified  voters 
was  not  expressed  in  the  result  of  the  elec- 
tion. Indeed,  from  all  that  appears  In  the 
case,  the  majority  for  the  respondent  may 
have  been  so  overwhelming  that  it  wonld 
have  been  folly  to  attempt  to  contest  the 
election.  Under  the  circumstances,  the  con- 
struction of  the  law  contended  for  by  appel- 
lant would  serionsly  Impair  the  practical 
working  of  the  city  government.  Moreover, 
if  applied  to  the  city  councilmen,  who  hold 
for  a  fixed  term,  and  not  until  their  succes- 
sors are  elected  and  qualified,  it  would  en- 
tirely destroy  the  existence  of  the  governing 
body  of  the  municipality,  and  leave  the  city 
without  any  legislative  department  No  con- 
struction working  such  result  should  obtain, 
unless  clearly  Imperative. 

The  judgment  appealed  from  la  aflarmed. 

We  concur:  SHAW,  J.,  ANGELLOTTI, 
J.,  VAN  DTKB,  J.,  HENSHAW,  J. 

LORIGAK,  J.,  deeming  himself  disqualified, 
did  not  participate  in  the  decision. 


(142  Cal.  124) 

Ex  parte  RILEY.    (Or.  1,142.) 
{Supreme  Coart  of  California,    Feb.  4,  1904.) 

CEIiUNAL    LAW— JUDGMENT— DISCHAROS-HA- 
BEAS  CORPUS. 

1.  A  judgment  sentencing  defendant  to  pay  a 
fine  of  $30,  or  to  serve  15  days  in  the  county 
jail,  is  discharged  by  payment  of  so  much  of 
the  fine  as  is  not  satisfied  by  imprisonment  at 
the  rate  of  $2  a  day. 

In  Banc.  George  Riley  was  convicted  of 
violating  a  county  ordinance,  and  petitions 
for  a  writ  of  habeas  corpus.    Writ  denied. 

Renlson  &  Fellns,  for  petitioner. 

PER  CURIAM.  Petition  for  a  writ  of 
faabeas  corpus.  Petitioner  was  convicted  of 
violating  a  county  ordinance,  and  sentenced 
to  pay  a  fine  of  $30,  or  to  serve  15  days  In 
the  county  jail.  He  contends  tbat  the  Judg- 
ment is  void  because  It  does  not  admit  of 
satisfaction  by  payment  of  so  much  ot  the 


fine  as  is  not  satisfied  by  Imprisonment  at 
the  rate  of  $2  a  day.  It  does  not.  In  terms, 
provide  that  It  may  be  so  satisfied,  but  we 
think  tbat  is  its  eCtect.  Whenever  It  Is  made 
to  appear  that  petitioner  has  paid  so  much  of 
his  fine  as  remains  unsatisfied  by  imprison- 
ment at  $2  a  day,  he  will  be  entitled  to  his 
discharge. 
Petition  denied. 


(142  Cal.  79) 
THOMAS  V.  NORTHWESTERN  MUT.  LIFE 
INS.  CO.    (S.  F.  2,600.) 

(Supreme  Court  of  California.    Feb.  1.  1904.) 

INSURANCB-PRBMIUMS-NONPATMBNT  —  CON- 
DITION SUBSEQUENT  —  ACTIONS  —  IMPEACH- 
ING EVIDENCE  —  INSTRUCTIONS  —  PREJUDI- 
CIAL ERROR— APPEAL  FROM  JUDOUSNT— DE- 
LAY—REVIEW  OF  EVIDENCE. 

1.  Where  an  appeal  from  a  judgment  is  not 
taken  within  60  days,  the  sufficiency  of  the 
evidence  to  justify  the  verdict  cannot  be  re- 
viewed. 

2.  Where  an  insurance  policy  recited  the  pay- 
ment of  the  first  semiannual  premium,  and  pro- 
vided for  its  continuance  on  the  payment  of 
semiannual  premiums  thereafter,  the  payment 
of  such  premiums  was  a  condition  subsequent, 
so  that  the  burden  was  on  defendant,  in  an  ac- 
tion on  the  policy,  to  prove  a  forfeiture  of  the 
poiicyfor  nonpayment  thereof. 

3.  Where,  in  an  action  on  a  policy,  defend- 
ant's agent  had  testified  that  the  policy  lapsed 
for  nonpayment  of  premium  on  July  25,  1898, 
and  that  he  would  not  have  accepted  the  pre- 
mium after  tbat  date  with  oat  a  payment  of 
Interest  oh  the  premium  and  a  certificate  of 
health,  and  that  the  last  conversation  he  had 
with  insured  with  reference  to  the  policy  was 

f)robably  two  or  three  months  after  the  policy 
apsed,  and  that  he  had  no  conversation  with 
him  after  December  10,  1898,  etc.,  evidence 
that  such  witness,  after  insured's  death,  on 
February  7,  1899,  stated  to  another  that  wit- 
ness asked  insured  time  after  time  to  pay  his 
Eremium,  and  that  witness  kept  the  policy  up, 
oping  he  would  do  it,  but  he  did  not,  and  that 
he  spoke  to  him  about  paying  the  premium 
only  a  few  days  before  his  death,  'was  admis- 
sible for  the  purpose  of  impeachment 

4.  By  the  terms  of  a  life  insurance  policy, 
and  nnder  the  law,  semiannual  premiums  were 
payable  July  2oth  and  January  25th  of  each 
year.  Insured  died  on  February  7,  1899,  with 
two  premiums  in  arrear;  and,  though  there 
was  some  evidence  of  a  waiver  of  the  premium 
due  July  25,  1898,  there  was  no  evidence  of  a 
waiver  of  the  premium  due  January  25,  1809. 
Held,  that  an  erroneous  instruction  that  the 
policy  took  effect  from  the  date  of  its  deliv- 
ery, so  that,  under  the  evidence,  the  semian- 
nual premiums  were  payable  on  the  17th  of 
AiiKust  and  February  of  each  year,  under  which 
only  the  first  premium  would  be  in  arrear  at 
the  time  of  insured's  death,  was  prejudicial. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Clara  County;  John  Hunt,  Judge. 

Action  by  Emily  C.  Thomas  against  the 
Northwestern  Mutual  Life  Insurance  Com- 
pany. From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.  On  rehearing  In 
banc.    Reversed. 

Geo.  A.  Rankin,  for  appellant.  J.  F.  Riley 
and  Crittenden  Thornton,  for  respondent 

1  a.  See  Iniurancfl,  vol.  IS,  Cent  Dls.  li  1654,  16S7. 
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IIEXSHAW,  J.  A  rehearing  in  this  case 
was  ordered.  In  the  department  opinion  it 
was  said: 

"The  defendant,  said  insurance  company, 
issued  a  policy  of  insurance  upon  the  life  of 
Edward  E.  Thomas,  for  tbe  benefit  of  Ills 
wife,  Emily  C.  Thomas,  the  plaintiff  herein. 
Said  policy  was  dated  at  Milwaukee,  Wiscon- 
sin, January  23,  1898.  The  premium  thereon 
was  $90.90,  payable  semiannually,  on  the 
25th  days  of  January  and  July  each  year. 
The  policy  acknowledged  the  receipt  of  the 
first  payment  as  of  the  date  of  the  policy, 
and  contained  a  promise  to  pay  the  benefi- 
ciary, in  case  'of  the  death  of  said  insured 
during  the  continuance  of  this  policy,'  the 
sum  of  $10,000,  in  semiannual  payments  of 
•foOO;  or,  upon  request,  it  would  commute  the 
amount  to  be  paid  at  the  sum  of  $7,067.  The 
complaint  alleged  'that  during  the  continu- 
ance of  said  policy,  to  wit,  on  February  7, 
1899,  said  insured  died.'  The  answer  set  out 
the  material  parts  of  the  policy,  and  denied 
that  said  insured  died  during  its  continuance, 
and  alleged  'that  neither  the  said  insured, 
nor  any  person  on  his  behalf,  paid  said  sec- 
ond semiannual  premium,'  and  that  no  pre- 
mium, except  the  first,  was  ever  paid.  The 
jury  returned  a  verdict  for  the  plaintiff,  up- 
on which  Judgment  was  entered.  Defend- 
ant's motion  for  a  new  trial  was  denied,  but 
no  appeal  was  taken  from  the  order  deny- 
ing it.  This  appeal  is  taken  from  the  Judg- 
ment, but  was  not  taken  within  sixty  days, 
and  therefore  the  sufficiency  of  the  evidence 
to  Justify  the  verdict  cannot  be  considered. 

'Upon  the  trial  the  plaintiff  put  in  evi- 
dence the  policy  of  insurance,  and  proved  the 
death  of  the  insured,  and  that  plaintiff  is  the 
beneficiary  named  therein,  and  rested.  The 
defendant  thereupon  moved  for  a  nonsuit, 
upon  the  ground  that  there  was  no  evidence 
of  the  payment  of  any  premium,  except  the 
first,  which  was  shown  by  the  policy  Itself. 
The  question  thus  presented  is,  upon  which 
party  did  the  burden  of  proof  rest— whether 
upon  the  plaintiff  to  prove  the  payment  of 
the  subsequent  premiums,  or  upon  the  de- 
fendant to  prove  facts  showing  that  the  pol- 
icy had  lapsed  and  become  void? 

"That  Thomas,  the  insured,  took  out  a 
policy  in  the  defendant  corporation,  dated 
January  25,  1808;  that  the  policy  recited  the 
payment  of  the  first  semiannual  premium  on 
that  day;  and  that  it  was  In  fact  paid— Is 
conceded.  It  follows  that  from  the  date  ol 
the  policy  until  July  25,  1808,  at  the  least, 
there  was  a  valid  and  unquestioned  insur- 
ance upon  the  life  of  Edward  E.  Thomas. 
Appellant  contends,  however,  that  two  other 
semiannual  premiums  became  due  before  the 
death  of  Thomas;  that  the  life  of  the  policy 
depended  upon  their  payment;  that  the  pay- 
ment of  the  semiannual  premiums  were  con- 
ditions precedent  throwing  the  burden  of 
proving  subsequent  payments  upon  the  plain- 
tiff. But  In  this  counsel  is  in  error.  The 
policy  being  a   valid  and  enforceable  con- 


tract when  issued,  the  future  payments  -were 
conditions  subsequent,  of  which  the  insur- 
ance company  might  or  might  not  avail  it- 
self to  defeat  a  recovery.  In  Thompson  v. 
Insurance  Co.,  104  U.  S.  252  [26  L.  Ed.  765], 
it  was  held  that  the  payment  of  the  annaal 
premium  upon  a  policy  of  life  insurance  is  a 
condition  subsequent,  the  nonperformance  of 
which  may,  or  may  not,  according  to  circum- 
stances, work  a  forfeiture  of  the  policy.  In 
New  York  Life  Ins.  Co.  v.  Statbam,  93  U. 
S.  24,  30  [23  L.  Ed.  789],  it  is  said:  'We 
agree  with  the  court  below  that  the  contract 
is  not  an  assurance  for  a  single  year,  with  a 
privilege  of  renewal  from  year  to  year  by 
paying  the  annual  premium,  but  that  it  is 
an  entire  contract  of  assurance  for  life,  sub- 
ject to  discontinuance  and  forfeiture  for  non- 
payment of  any  of  the  stipulated  premiums. 
Such  is  the  form  of  the  contract,  and  such  is 
its  character.  It  has  tieen  contended  that 
the  payment  of  each  premium  is  the  consid- 
eration for  insurance  during  the  next  fol- 
lowing year,  as  in  fire  policies.  Bht  the  posi- 
tion is  untenable.'  In  a  very  recent  work 
(Kerr  on  Insurance,  p.  779)  it  is  said:  'It  is 
incumbent  upon  an  insurer  who  alleges  a 
nonpayment  of  a  premium  upon  a  contract 
admitted  to  have  been  once  in  force  to  sbow 
the  default  whereby  the  obligation  is  claim- 
ed to  have  terminated.  But  if  the  fact  of 
the  making  of  a  valid  and  binding  contract 
be  in  issue,  the  burden  of  proving  that  fact, 
including  the  payment  of  the  premium,  or 
an  agreement  for  credit,  rests  upon  the  in- 
sured.' See,  also,  Tobin  v.  Western  Mutual 
Aid  Society,  72  Iowa,  261,  33  N.  W.  6G3; 
Hodsdon  v.  Guardian  Life  Ins.  Co.,  97  Mass. 
144  [93  Am.  Dec.  73].  In  Kumle  v.  Grand 
Lodge  A.  O.  U.  W.,  110  Cal.  204,  209  [42  Pac. 
634],  it  was  expressly  held  that  'the  burden 
of  establishing  the  failure  to  pay  assess- 
ments is  upon  the  defendant'  Citing  Tobin 
V.  Western  Mutual  Aid  Society,  supra;  Spen- 
cer V.  Citizens'  Mutual,  etc.,  Ins.  Co.,  142  N. 
Y.  505  [37  N.  B.  617J;.  Black  on  Benefit  & 
Insurance  Societies,  §  454,  and  cases  there! 
cited.  Howell  v.- Knickerbocker  Life  Ins.' 
Co.,  44  N.  Y.  276  [4  Am.  Rep.  675],  cited  by 
appellant,  is  broadly  distinguished  from  the 
present  There  Howell  insured  his  life,  for 
the  benefit  of  his  wife,  'for  one  year,  in  the 
sum  of  $3,000.'  The  policy  contained  the  fol- 
lowing clause:  'And  it  is  hereby  agreed  that 
this  policy  may  be  continued  In  force  from 
time  to  time  until  the  decease  of  the  said 
George  R.  Howell,  provided  that  the  said  as- 
sured shall  dul.v  pay  to  the  said  company  an- 
nually on  or  before  the  15th  day  of  July  In 
each  and  every  year  the  sum  of  $138.'  In 
that  case  the  insurance  was  for  one  year, 
with  the  privilege  of  renewal  from  year  to 
year.  There  was  no  contract  of  insurance 
beyond  the  expiration  of  the  year,  and  hence 
there  could  be  neither  forfeiture  nor  waiver. 
"We  think  the  court  did  not  err  in  admitting 
the  testimony  of  plaintiff's  witnesses  Man- 
grum  and  Hill.    Smith,  the  general  agent  of 
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the  defendant,  and  a  witness  In  Its  bebaU, 
bad  testified,  In  substance,  tbat  tbe  policy 
lapsed  on  July  25,  1898;  tbat  It  died  on  tbat 
day;  tbat  be  would  not  bave  accepted  tbe 
ptremlum  after  tbat  day  unless  Tbomas  pro- 
duced a  certificate  of  bealtb,  and  paid  inter- 
est on  tbe  premium;  tbat  be  always  urged 
blm  to  be  reinstated;  tbat  it  would  have 
been  nonsense  to  ask  blm  to  pay  wltbout 
medical  examination;  tbat  tbe  last  conver- 
sation be  bad  witb  Tbomas  on  tills  subject 
before  bis  death  was  probably  about  two  or 
three  months  after  the  policy  lapsed;  tbat 
be  bad  no  conversation  with  Thomas  regard- 
ing bis  policy  and  its  reinstatement  after 
December  10,  1898.  Thomas  was  found  as- 
phyxiated in  bis  room  on  tbe  morning'  of 
February  7,  1899,  and  tbe  coroner  took 
charge  of  tbe  body,  at  which  time  Mr.  Smith, 
Mr.  Mangrum  and  Dr.  Hill  (the  coroner)  were 
present.  Mr.  Mangrum  and  Dr.  Hill  were 
each  called  by  plaintiff  in  rebuttal,  and  were 
asked  whether,  upon  the  occasion  above 
stated,  Mr.  Smith  said,  referring  to  E.  E. 
Tbomas,  tbe  Insured:  'Poor  fellow!  I  asked 
blm,  time  after  time,  to  pay  bis  premium; 
and  be  would  promise,  and  then  not  do  it  I 
kept  It  going,  or  kept  it  up,  hoping  be  would 
do  It.  Poor  fellow!  he  did  not  .  I  spoke  to 
bim  about  paying  bis  premium  every  time  I 
saw  bim.  I  spoke  to  bim  about  it  th6  last 
time  I  saw  him,  only  a  few  days  ago.'  Ap- 
pellant's objection  was  overruled,  and  an  ex- 
ception taken,  and  is  now  urged  as  a  ground 
of  reversal.  Both  witnesses  answered  in  tbe 
afllrmatlve.  Tbe  evident  purpose  of  the 
plaintiff  was  to  impeach  defendant's  witness 
Smith.  The  ground  for  tbe  impeaching  evi- 
dence was  properly  and  fully  laid.  Appel- 
lant's only  argument  upon  the  question  is  a 
quotation  from  tbe  case  of  Crawford  v. 
Transatlantic  Fire  Ins.  Co.,  125  Cal.  609,  612 
(58  Pac.  177].  In  that  case  'the  main  ques- 
tion was  whether  all  the  acts  of  said  agents, 
taken  together,  amounted  to  an  execution  of 
tbe  policy,  so  that  It  became  obligatory  up- 
on tbe  defendant.'  This  was  sought  to  be 
shown  by  the  declarations  of  one  of  tbe 
agents  after  tbe  delivery  of  tbe  policy,  and 
when  be  was  not  acting  for  tbe  defendant  In 
any  business  connected  therewith.  Such  dec- 
larations were  rightly  held  to  be  hearsay. 
Tbey  were  offered  to  prove  a  fact,  and  not 
tor  tbe  purpose  of  impeachment." 

Tbe  conclusions  thus  reached  are  here  re- 
afiSrmed. 

Tbe  court  adopted  tbe  theory,  and  Instruct- 
ed the  Jury,  that  tbe  policy  did  not  go  Into 
effect  until  the  date  of  its  delivery.  This 
was,  of  course,  erroneous.  Methvin  v.  Fi- 
delity Mutual  Life  Ins.  Co.,  129  Cal.  251,  61 
Pac.  1112.  Not  only  were  tbe  instructions 
given  erroneous  In  point  of  law,  but  tbey 
were  Injurious  to  the  substantial  rights  of 
the  appellant  By  tbe  terms  of  tbe  policy, 
and  under  the  law,  the  premiums  were  pay- 
able upon  July  25th  and  Jant^^ry  25tb  of 
lacb  year.    Tbe  policy  was  delivered  at  such 


a  time  as  to  make,  under  the  Instructions  of 
the  court  the  semiannual  premiums  payable 
upon  tbe  17tb  of  August  and  tbe  17tb  of  Feb- 
ruary of  each  year.  Tbomas  died  upon  Feb- 
ruary 7,  1899.  There  were  thus,  under  the 
law,  properly  construing  tbe  policy,  two  pre- 
miums due  from  blm  to  tbe  company— tbe 
one,  of  July  25,  1898;  the  other,  of  January 
25, 1899.  Under  the  Instructions  of  the  court 
however,  there  was  only  one  semiannual  pre- 
mium which  bad  fallen  due  before  Thomas' 
death— that  accruing  upon  August  17,  1898— 
I>ecause  he  died  before  February  17,  1899, 
tbe  date  when,  under  tbe  court's  instructions, 
tbe  second  premium  would  bave  fallen  due. 
There  was  no  conversation  shown  between 
tbe  deceased,  Thomas,  and  tbe  general  agent 
Smith,  after  January  25,  1809,  upon  wbicb 
tbe  claim  could  be  sustained  tbat  tbe  com- 
pany had  waived  the  payment  of  the  pre- 
mium falling  due  upon  tbat  date.  The  only 
conversations  from  which  the  Jury  could 
justly  draw  their  finding  of  a  waiver  all  took 
place  before  tbat  date,  and  were  addressed, 
therefore,  only  to  a  waiver  of  the  premium 
which  fell  due  upon  July  25,  1898.  If  two 
premiums  were  due,  as  in  law  they  were, 
then  tbe  evidence  falls  to  show  a  waiver  of 
the  second.  Upon  tbe  other  band,  since,  un- 
der tbe  instruction  of  tbe  court,  but  one  pre- 
mium bad  fallen  due  at  the  time  of  the  death 
of  the  insured,  tbe  Jury  were  relieved  from 
tbe  necessity  of  finding  a  waiver  as  to  tbe 
second  premium,  and  their  attention  was  di- 
rected and  limited  solely  to  tbat  question  as 
applied  to  the  premium  falling  due  under  the 
Instructions  upon  August  17th. 

In  this  discussion  we  have  not  been  consid- 
ering tbe  sufficiency  of  the  evidence  to  Justi- 
fy tbe  verdict  for,  as  has  been  said,  tbe  ap- 
peal was  not  taken  In  time  for  that  purpose. 
But  the  evidence  In  the  record  is  properly  be- 
fore us  for  consideration  in  determining 
whether  errors  of  law,  duly  excepted  to,  were 
committed  by  the  court,  and  whether  or  not 
such  errors,  if  committed,  were  prejudicial 
and  Injurious.  As  has  been  said,  it  appears 
not  only  that  error  was  committed,  but  that 
such  error  was  clearly  prejudicial  to  the  ap- 
pellant 

For  tbe  foregoing  reasons,  the  Judgment 
appealed  from  is  reversed,  and  the  cause  re- 
manded. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  VAN  DYKE,  J,;  LORIGAN,  J, 

McFARLAND,  J.  (concurring).  I  concur 
in  tbe  Judgment  of  reversal,  upon  tbe  ground 
last  stated  in  tbe  foregoing  opinion;  that  Is, 
because  tbe  Instructions  therein  referred  to 
were  erroneous.  But  I  am  not  prepared  to 
say  tbat  In  an  action  upon  an  ordinary  life 
Insurance  policy,  such  as  tbat  here  sued  on, 
the  plaintiff  need  not  prove  the  payment  of 
tbe  premiums  provided  for  In  tbe  contract, 
but  can  throw  upon  tbe  insurance  company 
tbe  burden  of  the  negative  proof  of  nonpay- 
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ment  Thts  would  be  in  direct  conflict  witli 
tbe  general  principle  tbat  a  party  suing  on  a 
contract  must  sbow  bis  compliance  witb  It, 
■wbicb  was  expressly  declared  applicable  to 
an  insurance  policy  In  Bergson  v.  Tbe  Build- 
ers* Ins.  Co.,  38  Cal.  541,  646.  I  do  not  tblnk 
tbat  Kumle  v.  Grand  Lodge  A.  O.  U.  W.,  110 
Cal.  204,  42  Pac.  634,  which  is  mainly  relied 
on,  was  Intended  to  establish,  or  does  declare, 
tbat  a  different  rule  applies  to  tbe  contracts 
contained  in  ordinary  insurance  policies.  It 
merely  holds  that  when,  in  that  case,  tbe 
plaintiff  bad  proved  that  at  a  certain  time  be 
bad  the  status  of  "good  standing"  in  a  bene- 
fldal  association,  such  status  was  presumed 
to  continue  to  exist  unless  there  was  evi- 
dence to  tbe  contrary.  And  most  of  tbe  oth- 
er cases  cited  were  cases  arising  out  of  be- 
nevolent or  mutual  benefit  societies.  But  in 
the  case  at  bar  no  such  question  of  "status" 
or  "good  standing"  arises. 

BEATTY,  C.  J.  (concurring).  I  concur  in 
tbe  Judgment,  but,  as  to  tbe  proposition  that 
the  burden  rests  upon  the  insurer  to  prove 
tbat  accruing  premiums  have  not  been  paid, 
I  think  an  examination  of  tbe  decided  cases 
will  sbow  that  it  rests  upon  very  slen- 
der authority,  as  it  certainly  is  in  conflict 
witb  a  leading  principle  of  tbe  law  of  evi- 
dence. The  two  cases  cited  from  the  United 
States  Supreme  Coiu*t  Reports  (Thompson  t. 
Ins.  Co.,  104  U.  S.  262,  26  L.  Ed.  765,  and 
New  York  Life  Ins.  Co.  v.  Statham,  93  U.  S. 
24,  23  L.  Ed.  788)  Involved  different  ques- 
tions. In  tbe  first  case,  tbe  court,  conceding 
tbat  tbe  payment  of  accruing  premiums  was 
a  condition  that  might  be  waived,  merely  de- 
cided, on  demiu:rer,  tbat  plalntifTs  replica- 
tion did  not  sbow  a  waiver.  In  tbe  second, 
all  tbat  was  decided  was  that  the  existence 
of  a  state  of  war  betweeu  tbe  respective 
countries  of  insured  and  insurer  does  not 
prevent  a  forfeiture  for  nonpayment  of  pre- 
miums, but  does  entitle  the  insured  to  recov- 
er tbe  equitable  value  of  his  policy  at  the 
date  when  payment  of  accruing  premiums  is 
by  tbe  war  rendered  impoesible.  Of  tbe 
cases  cited  in  support  of  the  statement  quot- 
ed from  Kerr  on  Insurance,  Tobin  v.  Western 
Mut  Aid  Society,  72  Iowa,  261,  33  N.  W.  663, 
rests  on  tbe  mere  authority  of  Hodsdon  v. 
Guardian  Life  Ins.  Co.,  97  Mass.  144,  93  Am. 
Dec.  73;  and  tbat,  without  any  discussion, 
simply  cites  Gray  v.  Gardner,  17  Mass.  188; 
Klngsley  v.  New  England  Mut.  Fire  Ins.  Co., 
8  Cusb.  393;  Daniels  v.  Hudson  River  Fire 
Ins.  Co.,  12  Cusb.  426,  59  Am.  Dec.  192;  and 
Orrell  v.  Hampden  Fire  Ins.  Co.,  13  Gray, 
431.  Turning  to  these  cases,  we  find  in  the 
first  that  where  a  party  gave  his  promissory 
note,  conditioned  to  be  void  if  a  certain  quan- 
tity of  oil  was  brought  Into  port  between  cer- 
tain dates,  tbe  burden  was  held  to  be  upon 
him  to  prove  in  defense  of  an  action  on  tbe 
note  that  the  oil  bad  been  brought  in.  In  8 
Cnsh.  it  was  held  that,  where  a  policy  of  fire 
Insurance  exempted  the  insurer  from  liabili- 


ty for  Are  caused  by  cotton  waste,  the  in- 
surer sustained  tbe  burden  of  proving  that 
tbe  fire  was  caused  by  cotton  waste.  In  13 
Gray,  431,  tbe  defense  in  a  fire  insurance 
case  was  alienation  of  tbe  property  by  the 
insured.  Held,  tbat  tbe  insurer  must  prove 
it  No  one  would  doubt  the  correctness  of 
these  decisions,  wbicb  in  every  instance  pla- 
ced the  burden  of  proof  where  it  belongs;  i. 
e.,  with  the  party  afiirming  the  fact  The  de- 
cision in  12  Gush,  does  come  a  little  nearer 
tbe  point.  That  was  a  Are  insurance  case, 
in  which  tbe  defense  was  misrepresentation 
of  a  material  fact  in  tbe  application  for  in- 
surance—the fact  represented  being  tbat  there 
was  a  force  pimip  of  a  certain  character  on 
tbe  premises;  and  the  decision,  tbat  the  in- 
surer must  prove,  tbat  the  representation 
was  false.  Other  cases  cited  by  Kerr  are 
suits  against  mutual  benefit  societies,  like 
our  own  case  of  Kumle  t.  Grand  Lodge,  110 
Cal.  204,  42  Pac.  634.  The  contract  in  these 
cases  is  to  pay  tbe  benefit  on  condition  tbat 
tbe  member  is  in  good  standing  at  tbe  time 
of  his  death.  Tbe  good  standing  evidenced 
by  bis  certificate  of  membership  can  only  be 
forfeited  by  failure  or  refusal,  after  notice, 
to  pay  an  assessment  duly  levied,  and  tbe 
proof  of  these  facts  is  rightly  imposed  npon 
tbe  party  afiirming  them.  I  have  seen  no 
sufficient  reason  anywhere  advanced  for  hold- 
ing in  this  case,  more  than  in  other  cases, 
tbat  tbe  party  affirming  a  fact  upon  which 
his  right  depends  is  exempted  from  proving 
it  when  put  in  issue. 


(US   CaL   112) 
LACKMANN,   Sheriff,  v.  KEARNEY  et  al. 

(S.  F.  2,823.)* 
(Supreme  Court  of  California.    Feb.  4,  1904.) 

BSTOPPEL— INCONSISTENT  CLAIMS— FINDmOS- 

C0NCLUSI0X8    OP    UiW— ABSKNCB 

OF  SPECIFIC  FINDING. 

1.  In  a  sheriff's  interpleader  action,  a  finding, 
corresponding  with  an  allegation  in  the  answer 
of  one  defendant,  that  the  money  claimed  was 
collected  from  debtors  of  the  ezecntion  defend- 
ant for  his  use,  and  a  finding  that  the  other 
defendant  was  estopped  from  pleading  a  previ- 
ous assignment  by  the  execution  defendant  to 
it,  were  mere  conclusions  of  law,  and  did  not 
negative  the  facts  of  the  assignment  alleged  in 
such  other  defendant's  answer,  and  proven 
without  contradiction  by  the  evidence. 

2.  Where  a  inaterial  allegation  of  the  answer 
was  proven  without  contradiction,  defendant 
was  entitled  to  a  definite  and  direct  finding  with 
reference  thereto. 

3.  In  a  sheriffs  interpleader  action,  a  finding 
tbat  plaintiff  in  tbe  execution  was  estopped  from 
setting  up  a  previous  assignment  to  him  was 
not  a  necessary  inference  from  a  further  find- 
ing that  the  execution  was  levied  by  the  sheriff 
under  instructions  from  the  execution  plaintiff, 
where  the  execution  defendant  was  not  misled 
thereby,  but  successfully  resisted  the  execution- 
proceedings,  and  it  was  not  shown  that  the  ex- 
ecution plaintift's  action  was  the  result  of  inten- 
tional deceit  or  negligence. 

4.  A  party  is  not  precluded  from  a  claim  be- 
cause inconsistent  with  some  claim  previously 
asserted  by  him,  but  not  successfully  maintain- 
ed. 


•Rehearing  deoled  March  5,  UOt, 
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Commissioners'  Decisiou.  Department  2. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  Sau  Francisco;  J.  M.  Sea  well.  Judge. 

Interpleader  action  by  Jobn  Lackmann, 
Sheriff  of  the  city  and  county  of  San  Fran- 
cisco, against  Thomas  H.  Kearney  and  the 
Tayler  &  Spotswood  Company.  From  a  judg- 
ment for  defendant  Kearney,  and  from  an 
order  denying  a  new  trial,  defendant  Tayler 
&  Spotswood  Company  appeals.    Reversed. 

Hilton  &  McKlnley,  for  appellant.  Ben  B. 
Haskell  and  Wm.  J.  Herrln,  for  appellee. 

SMITH.  C.  The  plainUff  is  the  sheriff  of 
the  city  and  county  of  San  Francisco;  and 
this  suit  was  brought,  under  section  386  of 
the  Code  of  Civil  Procedure,  to  compel  the 
defendants  t6  interplead  as  to  their  several 
claims  to  moneys  collected  by  him  under  ex- 
ecution on  a  judgment  of  date  November 
12,  1900.  in  favor  of  the  last-named  defend- 
ant against  one  Atwater.  The  execution  was 
levied  under  instructions  of  plaintiff  therein, 
the  Tayler  &  Spotswood  Company,  upon  cer- 
tain accounts  due  to  Atwater  from  various 
persons,  and  the  sum  of  $162.95  was  collect- 
ed. Afterwards,  on  December  26, 1900,  while 
the  money  was  still  in  the  hands  of  plaintiff 
herein,  the  Judgment  was  vacated  by  the 
court,  and  the  execution  quashed;  and  now 
demands  are  made  upon  the  plaintiff  for  the 
money  by  both  defendants.  These  facts  are 
alleged  in  the  complaint  and  expressly  ad- 
mitted in  the  answers,  with  regard  to  which 
it  was  stipulated,  upon  the  entry  of  an  order 
(or  Interpleader,  that  they  should  be  consid- 
ered as  complaints  of  interpleader,  each  as 
against  the  other,  and  that  all  the  allega- 
tions of  each  should  be  deemed  denied.  The 
defendant  Kearney  claims  the  money  as  as- 
signee of  one  Haskell,  to  whom,  December 
27,  1900,  the  claim  of  Atwater  thereto  was 
assigned;  and  it  is  alleged  in  his  answer 
that  the  money  was  collected  from  debtors 
of  Atwater,  and  for  his  use.  The  Tayler  & 
Spotswood  Company  claims  under  a  previous 
assignment  to  it  by  Atwater  of  the  accounts 
in  question,  of  date  May  20,  1900.  The  find- 
ings of  the  court,  so  far  as  material,  are: 
That  all  the  allegations  of  the  complaint  and 
of  the  answer  of  the  defendant  Kearney  are 
true,  and  "that  the  defendant  Tayler  &  Spots- 
wood  Company  is  estopped  from  claiming 
that  the  money  in  controversy  in  this  action 
belongs  to  It  by  virtue  of  any  assignment 
of  a  date  prior  to  the  time  of  its  collection 
by  plahitiff,  to  wit,  November  12,  1900." 
Judgment  was  accordingly  entered  in  favor 
of  defendant  Kearney  for  the  money  in  ques- 
tion and  for  costs.  The  appeal  is  by  the 
Tayler  &  Spotswood  Company  from  the  judg- 
ment, and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

One  of  the  grounds  of  error  urged  by  the 
appellant  is  that  there  Is  no  finding  as  to  the 
alleged  assignment  of  the  accounts  in  ques- 
tion by  Atwater  to  the  appellant  of  date 


May  20,  1900,  and,  if  the  alleged  fact  Is  to  be 
regarded  as  material,  the  ground  is  obviously 
well  taken.  Nor  can  the  contention  of  the 
respondent  be  admitted  that  the  allegation 
in  question  was  in  effect  negatived  by  the 
facts  set  up  in  the  respondent's  answer,  and 
found  by  the  court  to  be  true— that  is  to 
say,  that  the  money  was  collected  from  debt- 
ors of  Atwater  for  his  use — or  by  the  find- 
ing that  the  appellant  Is  estopped  from  plead- 
ing the  assignment.  These,  in  view  of  the 
pleadings  and  the  evidence,  must  be  regard- 
ed as  findings  merely  of  conclusions  of  law 
deduced  by  the  court  from  the  facts  before 
It,  and  cannot  be  understood  as  negativing 
the  facts  of  the  assignment  alleged  in  the 
appellant's  answer,  and  proven  without  con- 
timdlction  by  the  evidence.  Assuming  the 
materiality  of  the  fact  alleged,  the  appellant 
was  entitled  to  a  definite  and  direct  finding 
with  reference  thereto.  We  have  to  Inquire, 
therefore,  simply  as  to  the  materiality  of  the 
allegation.  If  this  be  determined  in  the  af- 
firmative, the  judgment  should  be  reversed. 

The  position  of  the  respondent  on  this 
point  Is  that  the  finding  of  estoppel  is  but 
a  necessary  Inference  from  the  fact— alleged 
in  the  complaint  and  In  respondent's  answer, 
and  found  to  be  true  by  the  court— that,  un- 
der the  Instructions  of  the  appellant,  the  ex- 
ecution was  levied  by  the  plaintiff  on  the  ac- 
counts in  question  as  the  property  of  At- 
-water.  But  the  conclusion,  we  think,  is  il- 
legitimate. Atwater  was  not  in  any  way 
misled  to  his  prejudice  by  the  action  of 
the  appellant,  but,  on  the  contrary,  resisted 
the  proceedings,  and  succeeded  In  having  the 
execution  and  judgment  set  aside.  Nor  does 
it  appear  that  the  conduct  of  the  appellant 
was  the  result  of  intentional  deceit  or  gross 
negligence.  Code  Civ.  Proc.  {  1962,  subd.  3; 
Boggs  v.  Merced  Mining  Co.,  14  Cal.  367; 
Bamhart  v.  Fulkerth,  93  Cal.  497,  29  Pac.  60; 
McCormlck  v.  Ins.  Co.,  86  Cal.  260,  24  Pac. 
1003;  Montgomery  v.  Keppel,  75  Cal.  128,  ll> 
Pac.  178,  7  Am.  St.  Rep.  125.  Nor  do  we 
think  a  party  Is  precluded  from  asserting  a 
claim  because  inconsistent  with  some  claim 
previously  asserted  by  him,  but  not  success- 
fully maintained.  2  Am.  &  Eng.  Enc.  of 
Law,  446,  447;  McQueen's  Appeal,  104  Pa. 
505,  49  Am.  Rep.  592;  Wheeiock  v.  Lee,  74 
N.  Y.  498,  499. 

It  may  be  added,  had  the  facts  been  found 
according  to  the  evidence,  as  they  should 
have  been  (Civ.  Code,  i  470),  It  would  have 
appeared  that  the  assignment  to  the  appel- 
lant was  for  collection,  and  for  application 
on  the  debts  of  the  appellant  and  two  other 
creditors;  thus  leaving  an  interest  in  Atwa- 
ter which  was  subject  to  execution.  If,  in 
■\icw  of  the  rights  of  the  other  creditors  se- 
cured, this  mode  of  collection  was  improper. 
It  may  have  been  the  result  of  an  innocent 
mistake;  and,  at  all  events,  the  rights  of  the 
other  creditors  to  participate  in  the  fund 
would  not  have  been  affected.  The  appellant 
must  therefore  be  regarded  as  representing 
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not  only  his  own  rights,  but  those  of  the  oth- 
er creditors  Interested. 

We  advise  that  the  judgment  and  order 
appealed  from  be  reversed. 

We  concur:    CHIPMAN,  C;  GRAY,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  reversed:  HENSHAW,  J.;  Mc- 
FARLAND,  J.;   LORIGAN,  J. 


(142  Cal.  119) 

HOECK  V.  GREIF.  •  (S.  F.  3,571.)« 

(Supreme  Court  of  California.     Feb.  4,  1904.) 

HUSBAND  AND  WIFE— COMMUNITY  PROPERTY 
—  PRESUMPTION  —  AQREE.MENTS  BETWEEN 
SPOUSES— VALIDITY  —  ESTOPPEL  —  STIPULA- 
TION IN  MORTQAGB. 

1.  Under  Civ.  Code,  f  164,  which,  prior  to 
the  ainoudment  of  18S9.  provided  that  property 
(ither  than  that  of  certain  clas.sos,  acquired  aft- 
fT  mnrriaKG,  is  community  property,  where  prop- 
ert»v  was  conveyed  to  a  married  woman  prior  to 
1889  it  is  presumed  that  she  took  It  as  com- 
muuity  property,  but  the  presumption  is  not 
conclusive. 

2.  A  husband  who  signs  a  mortgage  in  which 
it  is  stipulated  that,  in  case  of  foreclosure,  th^e 
surplus  of  the  purchase  money  should  be  paid 
to  his  wife  or  her  heirs  or  a.ssign.s,  is  estopped,, 
both  as  against  the  mortgagee  and  as  against 
his  wife,  from  asserting  that  the  mortgaged 
property  was  community  property. 

3.  Where  there  are  no  creditors  to  be  affected 
by  an  agreement  made  between  husband  and 
wife  as  to  their  property,  they  may,  under  the 
express  provisions  of  Civ.  Code,  8  158,  enter  into 
any  agreement  or  transaction  with  each  other 
respecting  their  property  which  either  might 
make  if  unmarried. 

4.  Evidence  held  sufficient  to  justify  finding 
that  property  conveyed  to  a  wife  after  her 
marriage  was  taken  by  her  as  separate  property. 

('oinmissloners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Coun- 
ty;  John  Ellsworth,  Judge. 

Action  by  Jacob  Hoeck  against  Bruno 
<}relf.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Aylett  R.  Cotton,  for  appellant.  Alfred 
Fuhrman,  for  respondent. 


HAYNFiS,  C.  Appellant,  Jacob  Hoeck,  filed 
a  petition  In  the  superior  court  of  Alameda 
county,  under  the  provisions  of  section  1723 
of  the  Code  of  Civil  Procedure,  praying  that 
it  be  decreed  that  he  Is  the  owner  In  fee  of 
a  certain  lot  of  land  therein  described,  situ- 
ated In  the  city  of  Alameda.  His  petition 
was  denied,  and  he  appeals  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

The  facts  alleged  in  his  petition  are,  in  sub- 
stance, that  Augnste  Koppe  and  August  Fer- 
dinand' Koppe  were  married  In  New  York  In 
March,  18(i.5;  that  the  lot  In  question  was 
conveyed  to  said  Auguste  April  7,  1880;  that 
she  died  May  26,  1885,  her  said  husband  sur- 
viving her;   that  at  the  time  of  Its  purchase 

•Bebearlog  denied  March  6,  ItOl 


to  the  time  of  her  death  the  legal  title  to 
said  lot  stood  In  her  name,  but  that  It  was 
the  community  property  of  her  and  her  said 
husband;  that  upon  her  death  the  property 
and  title  passed  to  her  said  husband  In  fee, 
and  that  by  mesne  conveyances  from  bim  the 
title  in  fee  simple  is  now  vested  In  petitioner, 
Jacob  Hoeck,  and  prayed  that  it  be  so  de- 
creed. One  Bruno  Greif,  the  son  of  said 
Auguste  Koppe,  deceased,  by  a  former  hus- 
band, appeared,  and,  answering  said  petition, 
alleged  his  said  relationship  to  said  Auguste 
Koppe;  that  he  was  her  only  heir  at  law; 
denied  that  said  land  ever  was  community 
property  of  said  Auguste  and  Ferdinand 
Koppe,  and  alleged  that  it  was  the  sole,  sep- 
arate, and  exclusive  property  of  the  said  Au- 
guste, and  ever  since  her  death  has  been  and 
now  Is  the  property  of  her  estate:  that  she 
died  Intestate  at  the  city  and  county  of 
San  Francisco,  and  that  a  petition  for  let- 
ters of  administration  upon  her  estate  Is 
now  on  file  in  the  superior  court  of  said  city 
and  county.  Upon  the  bearing  the  court 
found  that  said  property  never  was  the  com- 
munity property  of  said  Auguste  and  Ferdi- 
nand Koppe,  but  was  the  separate  proper- 
ty of  said  Auguste  until  her  death,  and  that 
Bruno  Greif  is  a  son  of  said  Auguste  Koppe, 
deceased.  As  a  conclusion  of  law  the  court 
found  that  Jacob  Hoeck  is  entitled  to  no  re- 
lief, and  tliat  Bruno  Greif  have  judgment  (or 
his  costs. 

The  record  contains  a  bill  of  exceptions 
stating  the  evidence,  and  the  only  question 
Is  whether  said  real  estate  was  community 
property  or  the  separate  property  of  the 
wife,  to  whom  the  conveyance  was  made. 
The  conveyance  to  the  wife,  Auguste  Koppe. 
was  made  on  April  7,  1880,  by  Wenok  and 
wife,  as  parties  of  the  first  part,  "and  Au- 
guste Koppe.  of  the  same  place,  party  of  the 
second  part."  The  consideration  named  Is 
$800.  paid  "by  said  party  of  the  second  part." 
Upon  proof  that  the  grantee  was,  at  the  time 
of  the  conveyance,  a  married  woman,  the 
presumption  arises  that  she  took  it  as  com- 
munity property,  the  conveyance  having 
been  made  prior  to  the  amendment  of  section 
1(H  of  the  Civil  Code,  made  in  1880.  But  that 
presumption  is  not  conclusive.  As  said  by 
this  court  In  Jackson  and  Thomas  v.  Tor- 
rence,  83  Cal.  529,  23  Pac.  697:  "This  is  a 
mere  rule  of  evidence,  fixing  the  onus  pro- 
bandl  In  cases  where  the  ownership  is  In  liti- 
gation, and  is  entirely  consistent  with  the 
doctrine  that  every  purchaser  has  notice, 
her  deed  being  of  record,  of  the  extent  of  her 
claim  to  the  property,  whatever  it  may  turn 
out  to  be.  •  •  •  And  so,  also,  It  will  be 
her  separate  property  If  paid  for  by  her  hus- 
band with  community  funds,  and  by  his  di- 
rection, and  for  the  purpose  of  a  gift  con- 
veyed to  her."  There  is  no  direct  evidence 
as  to  the  source  from  which  the  purchase 
money  of  said  lot  came,  whether  from  the 
community  funds  or  from  the  separate  funds 
of  one  of  the  spouses.    Nor  do  we  think  It 
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material  to  determine  from  which  source 
Mrs.  Koppe  acquired  it,  since  she  might  have 
obtained  title  as  her  separate  property  from 
either  source,  the  question  being  simply 
whether  there  is  evidence  sufficient  to  over- 
come the  presumption,  arising  from  its  acqui- 
sition after  marriage,  that  it  was  community 
property. 

As  was  said  by  Mr.  Justice  Rhodes  in  Peck 
V.  Brummagln,  31  Cal.  441,  447,  89  Am.  Dec. 
195:  "No  good  reason  is  perceived  why  the 
husband,  while  free  from  debts  and  liabili- 
ties, may  not  make  a  gift  to  his  wife  of  ei- 
ther real  or  personal  property  which  at  the 
time  was  the  common  property  of  the  hus- 
band and  wife.  The  statute  confers  upon 
him  the  like  absolute  disposition  of  the  com- 
munity property  as  of  his  own  separate  es- 
tate," except  that  he  cannot  make  a  volun- 
tary disposition  of  it  with  a  view  of  defraud- 
ing or  defeating  the  claims  of  the  wife.  Mr. 
Justice  Field,  in  Barker  v.  Coneman,  13  Cal. 
10,  said:  "The  law  allows,  and  even  regards 
with  favor,  provision  made  by  the  husband, 
when  in  solvent  circumstances,  for  wife  and 
family,  against  the  possible  misfortune  of  a 
future  day,  by  setting  aside  a  portion  of  his 
property  for  their  benefit;"  and  every  con- 
sideration that  can  be  urged  In  support  of  the 
provisions  for  the  wife  when  made  out  of  the 
husband's  estate  concur  In  sustaining  the  set- 
tlement when  made  from  the  common  prop- 
erty. Peck  V.  Brummagin,  supra.  Both  hus- 
band and  wife  were  dead  before  this  proceed- 
ing was  commenced.    The  date  of  their  re- 

.  moval  from  New  York  to  San  Francisco  does 
not  appear.  The  wife  followed  dressmaking 
in  New  York  after  her  marriage,  but  for 
what  length  of  time,  and  with  what  result, 
does  not  appear;  nor  is  there  any  evidence 
that  the  husband  was  employed  in  New  York, 
but  there  was  some  evidence  that  she  gave 
him  $300  to  go  to  Germany  and  "stay  there," 
and  that  he  returned.  The  lot  here  in  ques- 
tion was  conveyed  to  the  wife  April  7,  1880. 
There  is  no  intimation  in  the  deed  that  she 
was  a  married  woman.  It  recited  a  consider- 
ation of  $800  paid  by  her.  About  two 
months  after  the  conveyance  both  husband 
and  wife  Joined  in  the  execution  of  a  note 
and  mortgage  upon  said  lot  to  secure  the 
payment  of  their  promissory  note  for  $500  to 
one  Clark,  and  said  mortgage  contained  the 
following  clause:  "That  in  case  of  foreclo- 
sure of  the  same  rendering  the  overplus  of 
the  purchase  money  (If  any  there  shall  be) 
unto  the  said  Auguste  Koppe,  one  of  the 
parties  of  this  first  part,  her  heirs, '  execu- 
tors, administrators,  or  assigns."  Richard 
Collins,  called  on  behalf  of  Bruno  Grelf,  tes- 
tified that  he  knew  Mr.  and  Mrs.  Koppe  in 
their  lifetime;  that  Koppe  was  employed 
with  him  at  the  Golden  Gate  Woolen  Mills  in 
San  Francisco  In  1885;  that  in  March,  18^, 
Koppe  told  him  that  he  owned  a  piece  of 

'  property  on  Filbert  street,  San  Francisco, 
and  that  his  wife  owned  the  property  located 


In  Alameda;  that  Mrs.  Koppe  was  sick  at 
that  time,  and  Koppe  said,  "I  am  afraid  that 
she  wants  to  give  that  Alameda  property 
to  her  son,  Bruno  Grelf,  but  I  want  the 
benefit  of  it  as  long  as  I  live;"  that  Bruno 
Grelf  did  not  help  to  keep  it  up,  but  that 
the  property  belonged  to  his  wife;  that  short- 
ly afterwards  Koppe  told  the  witness  that 
Mrs.  Koppe  had  made  a  will,  wherein  she 
left  the  Alameda  property  to  him  (Koppe) 
for  life,  but  after  his  (Koppe's)  death  It 
should  go  to  her  son,  Bruno,  as  her  next 
heir;  that  shortly  before  the  death  of  Mrs. 
Koppe  he  called  at  their  residence  on  Nine- 
teenth and  Florida  streets  In  San  Francisco, 
and  that  Mrs.  Koppe  then  said  to  witness  In 
the  presence  of  her  husband,  "I  own  the 
property  In  Alameda,  and  he  [meaning  her 
husband]  owns  the  property  on  Filbert 
street,"  and  that  to  this  statement  Koppe  did 
not  reply.  Other  witnesses  were  called,  some 
of  whom  testified  that  Mrs.  Koppe  frequent- 
ly spoke  of  the  property  in  the  presence  of 
her  husband  as  "hers,"  "her  property,"  and 
the  like,  while  others  said  she  spoke  of  It  as 
"home,"  "our  home." 

Appellant's  claim  of  title  is  based  upon  a 
conveyance  made  by  Mr.  Koppe  on  March  22, 
1901,  to  his  sister,  Louise  Brzeskl,  of  Berlin, 
Germany,  in  consideration  of  love  and  af- 
fection, and  a  conveyance  by  her  to  appel- 
lant, Hoeck,  after  Koppe's  death  (which  oc- 
curred November  3,  1901),  in  consideration 
of  $10.  Appellant's  contention  Is  that  said 
lot  was  community  property,  and  that  the 
title  passed  by  the  deed  of  Mr.  Koppe  to  his 
sister,  under  whom  Hoeck  claims.  Koppe 
had  no  children,  and  Mrs.  Koppe's  only  child 
is  the  respondent,  Bruno  Grelf.  Appellant's 
title  rests  wholly  upon  the  presumption  that 
Mrs.  Koppe  acquired  the  title  as  commvmlty 
property;  but  Mr.  Koppe  was  estopped,  not 
only  as  against  the  mortgagee,  but  also  as 
against  his  wife,  by  his  stipulation  that  in 
case  of  sale  any  surplus  should  be  paid  to 
Mrs.  Koppe.  Besides,  the  parties  seemed  to 
have  agreed  between  themselves  as  to  a  di- 
vision of  the  property  as  shown  by  the  state- 
ments of  each  In  the  presence  of  the  other. 
There  were  no  creditors  to  be  affected  by 
any  agreement  made  between  them  as  to  their 
several  Interests  in  the  property  acquired  by 
either.  Section  138  of  the  Civil  Code  pro- 
vides: "Either  husband  or  wife  may  enter 
into  -any  engagement  or  transaction  with  the 
other,  or  with,  any  other  person,  respecting 
property,  which  either  might  if  unmarried." 

We  think  the  evidence  sufficient  to  justify 
the  findings,  and  that  the  judgment  and  or- 
der appealed  from  should  be  afilrmed. 

We  concur:    GRAY,  C;   CHIPMAN,  C. 

For  the  reasons  given  In  the  foregoing  opin- 
ion the  Judgment  and  order  appealed  from 
are  affirmed:  HENSHAW,  J.;  McFAR- 
JLAND,  J.;   LORIGAN,  J. 
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In  re  GORDON. 


FARXHAM  V.  GORDON.    (S.  F.  3,577.) 

{Supreme  Court  of  California.    Feb.  5,  1904.) 

ADMINISTRATORS— COMPEiTKNCY  —  RESIDENCE 
—  EVIDENCE  —  PRESUMPTIONS  —  PLEADINGS 
—FINDINGS  OUTSIDE  ISSUES— BILL  OF  BXCKP- 
TIONS— SETTLEMENT. 

1.  Eyidence  on  petition  to  revoke  letters  of 
administration  granted  to  tlie  public  adminis- 
trator and  for  issuance  of  letters  to  petitioner,. 
held  insufficient  to  sustain  a  finding  that  pe- 
titioner was  not  a  bona  fide  resident  of  the 
state. 

2.  Code  Civ.  Proc.  S  1383,  provides  that, 
when  letters  of  administration  have  been  grant- 
ed to  another  than  one  of  certain  classes  of 
relatives  of  intestate,  any  one  of  them  who  Is 
competent  may  obtain  revocation  of  the  let- 
ters and  be  entitled  to  the  administration  by 
presenting  a  petition  praying  therefor.  Sec- 
tion 1385  provides  that  at  the  time  appointed 
the  court  shall  hear  the  allegations  and  proofs 
of-the  parties,  and  if  the  right  of  the  applicant 
is  established,  and  b°e  is  competent,  letters  must 
be  granted  to  bim,  and  those  granted  to  the 
other  revoked.  Section  1369  provides  that  no 
person  is  competent  to  be  an  administrator  who 
13  (1)  under  the  ape  of  maturity,  (2)  not  a 
bona  fide  resident  of  the  state,  (3)  convicted  of 
an  infamous  crime,  (4)  adjudged  by  the  court 
incompeteut  to  execute  the  duties  of  the  trust 
by  reason  of  drunkenness,  improvidence,  or  want 
of  understanding  or  integrity.  Beld  that,  as  to 
the  elements  of  competency  recited  in  subdivi- 
sions 3  and  4  of  section  1369,  there  is  a  pre- 
sumption in  favor  of  petitioner,  and  the  petition 
need  make  no  allegation  in  respect  thereto;  so 
that,  the  existence  of  any  such  elements  of 
competency  not  being  put  in  issue  by  the  answer 
!<etting  up  the  disqualification,  findings  of  lack 
•of  such  elements  of  competency  are  outside  the 
issue,  and  of  no  effect. 

3.  Under  Code  Civ.  Proc.  §  649,  permitting 
the  bill  of  exceptions  to  be  settleid  when  the 
-decision  is  made,  appellant,  having  then  pre- 
sented it,  may  use  it,  though  the  court  does 
not  actually  settle  it  till  a  later  date. 

Dei»artment  2.  Appeal  from  Superior 
■Court,  City  and  County  of  San  Francisco; 
Carroll  Cook,  Judge. 

In  the  matter  of  the  estate  of  Eliza  E. 
Gordon,  deceased.  The  petition  of  Elisba  F. 
<3ordon  to  be  appointed  administrator  In  place 
of  John  Farnham,  public  administrator,  was 
denied,  and  he  appeals.    Reversed. 

W.  C.  Van  Fleet,  Philip  I.  Manson,  and  Ed- 
ward F.  Treadwell,  for  appellant  Carlton 
W.  Greene,  for  respondent 

LORIGAN,  J.  On  October  25,  1900,  Eliza 
E.  Gordon  died-  intestate  in  the  city  and  coun- 
ty of  San  Francisco,  leaving  an  estate  there- 
in, and  thereafter  letters  of  administration 
thereon  were  duly  granted  to  the  respondent 
38  public  administrator.  On  December  2, 
1902,  the  appellant  Ellsha  F.  Gordon,  filed  a 
petition  for  revocation  of  the  letters  granted 
to  respondent  and  for  the  Issuance  of  letters 
of  himself.  His  petition  set  forth  that  he 
■was  a  brother  of  the  deceased,  a  resident  of 
the  state  of  California,  over  the  age  of  21 
years,  and  contained  the  usual  statements  of 
the  death  of  deceased  Intestate  leaving  no 
husband,  children,  mother  or  father,  the  gen- 
«ral  character  of  the  estate,  the  names  of  the 


heirs  at  law,  including  himself,  and  the  ap- 
pointment of  respondent.  In  response  to  a  ci- 
tation duly  issued  and  served,  the  respondent 
filed  an  answer  denying  generally  all  the  al- 
legations of  the  petition  save  his  own  ap- 
pointment, and,  the  matter  coming  on  for 
bearing,  the  court,  on  January  26,  1903.  made 
and  filed  findings  in  which  it  found  all  the 
allegations  of  the  petition  to  be  true,  except 
that  as  to  residence  It  expressly  found  "that 
said  Elisba  F.  Gordon  is  not  a  bcma  fide  resi- 
dent of  the  state  of  California,"  and  made  an 
additional  finding  "that  said  Ellsha  F.  Gor- 
don is  improvident,  and  lacking  in  capacity 
and  understanding  to  such  an  extent  that  he 
Is  not  competent  to  execute  the  <^ce  or  trust 
as  administrator  of  said  estate."  Thereupon- 
an  order  was  made  denying  the  petition  for 
revocation  of  the  letters  of  respcmdent,  as 
also  the  petition  for  the  issuance  of  letters 
to  appellant 

This  appeal  is  taken  from  such  orders  on  a 
bill  of  exceptions,  and  as  the  grounds  for  a 
reversal  it  is  Insisted,  first,  that  there  is  no 
evidence  to  support  these  findings,  but  on  the 
contrary,  the  evidence  shows  that  the  appel- 
lant was  competent  in  all  respects  to  act  as 
administrator;  and,  secondly,  as  to  the  find- 
ing that  the  appellant  is  improvident,  and 
lacking  in  capacity  and  understanding  to  such 
an  extent  as  not  to  be  competent  to  execute 
the  office  of  administrator,  that  there  is  no 
Issue  raised  by  the  pleadings  as  to  the  compe- 
tency of  the  petitioner  In  these  partlcolars, 
and  that  the  finding  thereon  is  therefore  ont- 
slde  of  the  Issues. 

As  to  the  sufficiency  of  the  evidence,  we 
will  address  ourselves  first  to  the  finding  that 
the  appellant  is  not  a  bona  fide  resident  of 
the  state  of  California.  Only  two  witnesses 
•were  sworn  in  the  case— the  appellant  and 
his  nephew.  The  testimony  of  the  nephew 
was  of  no  particular  moment;  and  that  of  the 
appellant  was  directed  solely  to  proof  of  his 
age,  relationship  to  the  deceased,  and  his  resi- 
dence. Upon  these  matters  aside  from  resi- 
dence the  court  found  In  his  favor.  Stating 
appellant's  testimony  generally  as  to  resi- 
dence, it  appears  therefrom:  That  he  is  74 
years  of  age,  and  had  formerly  lived  in  Mas- 
sachusetts, from  which  state,  having  sold  his 
property  there,  he  came  to  California,  and 
has  resided  here  continuously  for  some  six 
years  past  That  he  came  to  this  state  with 
the  hitentlon  of  making  it  his  permanent 
home  and  residence,  and  had  done  so.  That 
upon  his  arrival  here  he  lived  in  San  Fran- 
cisco about  a  year  and  a  half,  aitd  afterwards 
went  to  Napa  county,  where  (having  been  a 
soldier)  he  entered  the  Soldiers'  Home  at 
Yountville,  and  remained  tluee  months. 
That  having  purchased  a.  ranch  in  Napa 
county,  he  left  the  home,  and  remained  on 
the  ranch  for  a  year  and  a  half,  when  he 
sold  it  He  then  returned  to  San  Francisco, 
where  he  remained  until  be  left  to  enter  the 
Soldiers'  Home  at  Santa  Monica,  where  he 
has  remained  ever  since.    His  departure  to 
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«nter  said  borne  was  some  six  months  prior 
to  the  time  when  his  application  toi  letters 
came  on  to  be  heard.  Tliat  he  went  to  the 
home  to  sare  expenses.  The  appellant  fur- 
ther testified  that  he  was  a  married  man, 
that  he  had  four  cliildren  residing  in  Massa- 
chusetts, and  that  he  had  never  registered  as 
a  Toter  in  California.  This  is  substantially 
all  the  evidence  on  the  subject,  and  we  think 
It  unquestionably  proved  that  appellant  was 
a  bona  fide  resident  of  the  state.  We  are  un- 
able to  perceive  upon  what  theory  it  could  be 
doubted.  His  intention  to  make  tills  state  bis 
residence  was  fm-med,  and  liis  acts  and  con- 
duct illustrative  of  Its  bona  fides  occurred, 
years  before  the  death  of  his  sister,  so  that  It 
cannot  be  said  he  was  fictitiously  asserting 
bis  residence  for  purposes  of  administration. 
It  was  established  long  before  any  necessity 
for  administration  arose.  Residence  is  to  be 
determined  from  the  Intention  of  tlie  party, 
and  that  Intention  Is  to  be  gathered  mainly 
from  his  acts.  Ail  the  acts  of  appellant  were 
In  harmony  with  the  existence  of  such  inten- 
tion, and  we  are  not  pointed  to  any  act,  dur^ 
Ing  the  interval  of  years  that  appellant  has 
been  in  the  state,  which  la  not  consistent  with 
his  expressed  Intention.  The  only  sugges- 
tions made  in  support  of  the  finding  are  that 
the  evidence  shows  that  appellant  is  a  mar- 
ried man,  having  four  children  In  Massachu- 
setts, his  former  family  home,  and  hence  it 
must  be  presumed  that  bis  borne  is  where  ills 
lelfe  ard  children  are;  that  he  has  never  reg- 
lateretf  as  a  voter  in  this  state,  and  has,  at 
dITeront  periods,  Ijeen  an  inmate  at  the  Sol- 
dien^  Home.  The  appellant  had  a  right,  as 
a  soldier,  to  enter  the  home.  The  exercise  of 
that  right  did  not  in  the  slightest  degree  mili- 
tate against  his  claim  that  be  was  a  bona 
fide  resident  of  the  state.  His  presence  there 
"wac  as  much  in  accord  with  his  claim  of  resi- 
dence as  if  be  bad  lived  elsewhere  in  the 
state.  He  was  none  the  less  a  resident  by 
reason  of  being  at  the  home.  He  could  have 
acquired  a  residence  solely  by  being  an  in- 
mate there.  People  v.  Holden,  28  Cal.  137; 
Stewart  v.  Kyser,  105  Cai.  463,  39  Pac  19. 
Neither  was  it  necessary,  as  an  evidence  of 
that  intention,  that  he  should  have  registered 
as  a  voter.  That  was  a  right  which  he  might 
<v  might  not  exercise,  as  he  saw  fit  As  to 
the  matter  of  his  family  ties  in  Massachu- 
setts, there  is  no  direct  evidence  in  the  case 
that  appellant  has  a  wife  living.  In  response 
to  counsel's  inquiry  whether  be  was  a  mar- 
ried man  he  answered  in  the  afBrmative. 
Counsel  for  respondent  argues  from  this  that 
he  had  a  wife  living,  and  that  it  must  be  pre- 
sumed that  he  Intended  to  return  to  Massa- 
chusetts. There  is,  however,  no  direct  proof 
upon  the  subject  The  witness  may  have 
understood  the  inquiry  to  be  whether  he  had 
been  married,  as  counsel  for  appellant  in  lils 
brief  contends  that  he  did  understand  it. 
Neither  side  in  the  examination  seems  to  have 
pressed  the  matter  any  further  than  this 
general  inquiry,  or  to  have  attached  any  Im- 
7BP.— 43 


portance  to  ascertaining  tbe  actnal  fact  Un- 
der these  circumistances,  and  against  the  pos- 
itive evidence,  ail  showing  residence  in  good 
faith,  we  do  not  think  tills  dubious  Inference 
is  of  any  moment  Neither  is  there  any  evl> 
dence  that  there  was  any  home  in  Massachu- 
setts, occupied  by  the  family,  before  appellant 
came  to  California;  nor  tliat  his  children 
occupied  It  with  Iilm;  nor  is  there  any  testi. 
mony  concerning  tbe  cliildren,  save  that  hs 
has  four.  Tliere  is  no  presumption  that  ttiese 
children  are  minors.  In  fact,  It  is  a  reason- 
able Inference  that  children  of  a  man  of  ap- 
pellant's age  are  oUl  enough  to  take  care  of 
themselves,  and  do  not  need  the  paternal 
presence  to  watch  over  them. 

As  to  the  contention  that  the  evidence  was 
Insufficient  to  show  that  appellant  was  Im- 
provident, and  lacking  in  capacity  and  under- 
standing to  such  an  extent  as  to  render  him 
Incompetent  to  act  as  administrator,  we  do 
not  purpose* discussing  It,  because  we  are 
of  the  opinion  that  the  other  point  made  by 
appellant  that  no  Issue  was  raised  under  the 
pleadings  as  to  tbe  competency  of  the  peti- 
tioner in  these  particulars,  and  that  the  find- 
ing, of  the  court  in  that  regard  was  outside 
the  Issues,  is  well  taken.  Section  1S8S  of  the 
Code  of  Civil  Procedure,  under  which  tills 
proceeding  was  instituted,  reads:  "When  let-, 
ters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  hnsltand 
or  wife,  child,  father,  mother,  brother  or  sis- 
ter of  the  intestate,  any  one  of  tliem  who  Is 
competent,  or  any  other  competent  person  at 
tbe  request  of  any  one  of  them  may  obtain' 
the  revocation  of  the  letters  and  l>e  entitied 
to  the  administration  by  presenting  to  the 
court  a  petition  praying  for  the  revocation,! 
and  that  letters  of  administration  may  be  is- 
sued to  him  "  Section  1385  of  the  same  Code 
provides  that:.  "At  the  time  appointed  •  •  *, 
tbe  court  must  proceed  to  bear  tbe  allega- 
tions and  proofs  of  the  parties,  and.  If  the 
right  of  tbe  applicant  Is  established  and  he 
Is  competent,  letters  of  administration  must 
be  granted  to  him,  and  the  letters  of  the  for- 
mer administrator  revoked."  By  section  1369 
thereof  It  is  declared  that:  "No  person  la 
competent  or  entitled  to  serve  as  administra- 
tor or  administratrix  who  is:  (1)  Under  the 
age  of  maturity.  (2)  Not  a  bona  fide  resident 
of  the  state.  (3)  Convicted  of  an  infamous 
crime.  (4)  Adjudged  by  the  court  Incompe- 
tent to  execute  tbe  duties  of  the  trust  by 
reason  of  drunkenness,  improvidence,  or  want 
of  understanding  or  integrity."  It  is  insisted 
by  counsel  for  respondent  that  under  these 
sections  It  Is  necessary.  In  a  petition  for 
revocation  of  letters,  that  the  petitioner  duly 
allege  not  only  that  he  is  a  bona  fide  resident 
of  tbe  state,  and  of  tbe  age  of  majority,  but 
that  he  must  also  further  specifically  allege 
the  nonexistence  of  all  of  tiie  other  matters 
which,  under  section  1369  of  the  statute, 
would  otherwise  disqualify  him — to  allege 
that  he  has  not  been  convicted  of  an  Infamous 
crime,  and  Is  not  a  drunkard.  Improvident^ 
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or  wanting  in  understanding  or  integrity; 
that,  if  he  is  not  required  to  mal^e  these 
specific  ailegations,  he  is,  at  least,  required 
to  malie  a  general  allegation  of  competency; 
and,  In  any  event,  that  the  burden  of  prov-. 
ing  competency  to  the  extent  of  showing  the 
nonexistence  of  ail  these  disquallfylDg  condi- 
tions Is  cast  upon  the  petitioner.  We  are  of 
a  contrary  opinion.  While  It  is  true  that  a 
person  Is  not  entitled  to  letters  of  adminis- 
tratign  who  comes  within  any  of  these  dis- 
qualifications, yet  we  are  satisfied  that  It  is 
only  necessary  for  a  petitioner  to  allege  in 
his  petition  the  existence  of  those  matters 
concerning  which  no  presumption  of  law  is 
indulged  In  bis  favor.  Where  such  presump- 
tion exists,  it  is  neither  necessary  to  allege 
matters  in  aid  of  such  presumption  nor  does 
the  law  cast  upon  the  petitioner  the  burden 
of  proving  them.  The  only  matters  set  out 
in  the  section  as  to  incompetency,  concern- 
ing which  the  law  does  not  raise  the  pre- 
sumption in  favor  of  their  nonexistence,  is 
as  to  residence  and  age.  There  is  no  pre- 
sumption that  a  person  is  a  resident  of  the 
state,  or  of  any  particular  age.  As  to  these 
matters  It  is  therefore  necessary  for  the  pe- 
titioner to  allege  and  prove  them.  The  pre- 
sumptions, however,  are  In  his  favor  against 
the  existence  of  any  of  the  other  disqualifi- 
cations. It  would  hardly  serve  any  useful 
purpose  to  endeavor  to  sustain  by  authority 
the  proposition  that  no  presumption  is  in- 
dulged in  that  a  person  has  been  convicted 
of  an  infamous  crime.  All  men  are  presumed 
innocent  Nor  that  a  person  is  a  drunkard, 
or  improvident,  or  that  he  lacks  understand- 
ing or  Integrity.  Every  person  Is  presumed 
to  be  sane,  and  in  the  full  possession  of  or- 
dinary mental  faculties.  Likewise  It  Is  pre- 
sumed that  he  possesses  a  fair  character  for 
truth,  honesty,  and  integrity.  "The  word  "in- 
tegrity," as  used  in  section  1360,  "means 
soundness  of  moral  principle  and  character, 
as  shown  by  a  person's  dealing  with  others, 
in  the  making  and  performance  of  contracts, 
in  fidelity  and  honesty  in  the  discharge  of 
trusts.  In  short.  It  is  used  as  a  synonym 
for  probity,  honesty,  and  uprightness  In  busi- 
ness relations  with  others."  In  re  Bauquier, 
88  Cal.  307,  26  Pac.  178,  532.  And  by  sub- 
division 4  of  section  1963,  Code  Civ.  Proc., 
It  is  presumed  "that  a  person  takes  ordinary 
care  of  his  own  concerns."  In  all  these  mat- 
ters the  presumptions  are  with  the  petitioner, 
and  it  would  be  idle  to  require  him  to  allege 
what  the  law  does  not  require  him  to  prove. 
In  the  case  at  bar,  as  in  like  cases  general- 
ly, all  that  the  petitioner  was  required  to 
show,  In  order  to  establish  his  right  to  let- 
ters, was  that  he  was  an  heir  at  law.  On 
showing  that  he  was  a  resident,  and  of  the 
age  of  majority,  in  addition  to  his  right,  bis 
competency  was  established.  Tills  was  proof 
of  all  matters  concerning  which  the  law  rais- 
es no  presumption.  As  to  the  existence  of 
any  other  matters  which  might  disqualify 
him,  the  law  raised  a  presumption  in  bis 


favor  of  their  nonexistence.  If  the  respond- 
ent desired  to  question  his  personal  compe- 
tency, it  devolved  upon  him  to  make  an 
issue  as  to  any  particular  disqualification  by 
setting  up  in  his  answer  its  existence.  He 
Was  not  entitled  to  be  heard  to  overcome  the 
presumption  against  its  existence  unless  be 
did  so.  It  is  of  no  moment  to  say  that  the 
petitioner  should  have  at  least  alleged  gen- 
eral competency.  Such  an  allegation  would 
not  have  helped  the  respondent  The  peti- 
tion did  allege  generally  that  be  was  entitled 
to  letters,  which,  if  it  were  necessary,  might 
be  held  to  be  about  as  effective  as  a  general 
allegation  of  competency,  which  at  best 
would  be  but  a  conclusion  of  law. 

Assuming,'  however,  that  the  petitioner  had 
alleged  general  competency,  as  it  is  claimed 
he  should  have  done.  In  addition  to  the  spe- 
cial allegation  of  residence  and  age,  this 
would  not  have  affected  the  case.  Under 
such  general  allegation  the  petitioner  would 
only  have  been  required  to  prove,  as  he  did, 
his  special  allegation  as  to  residence  and 
majority.  As  to  all  the  other  matters  spec- 
ified in  section  1369  he  could  have  rested  up-  . 
on  the  presumption  in  his  favor  as  to  their 
nonexistence,  casting  the  burden  of  proof  as 
to  such  matters  where  the  law  contemplated 
it  should  be  cast— upon  the  respondent.  Nei- 
ther do  we  perceive  how  the  public  admin- 
istrator, or  In  fact  any  one  who  is  not  in  a 
position  to  contest  the  absolute  right  of  an- 
other to  administration,  can  stand  upon  a 
different  or  better  footing  than  a  person  con- 
testing an  original  application  for  letters  of 
administration.  When  such  an  applicatiou 
for  general  grant  of  letters  is  originally  made, 
any  person  contesting  such  right  on  the 
ground  of  the  iucomi>etency  of  the  applicant 
must  allege  his  grounds  of  incompetency 
(section  1374,  Code  Civ.  Proc.),  and  neces- 
sarily the  burden  of  proof  is  upon  him  to 
estal)iish  his  allegations  in  that  regard.  So, 
we  think,  under  the  general  rule  of  law  the 
duty  was  cast  upon  the  respondent,  if  he 
wished  to  attack  the  competency  of  this  pe- 
titioner, to  allege  and  prove  his  Incompe- 
tency for  any  of  the  reasons  specified  In  said 
section  1369,  the  nonexistence  of  which  the 
law  presumed  in  his  favor. 

It  win  be  observed  that  as  to  the  disqualifi- 
cations mentioned  In  the  fourth  subdivision 
of  that  section  the  section  itself  requires  that 
there  shall  be  a  direct  adjudication  by  the 
court  as  to  those  matters  In  the  particular 
proceeding.  As  this  adjudication  can  only 
properly  be  made  upon  proof  of  the  exist- 
ence of  such  disqualifications,  and  as  the 
person  resisting  an  application  for  letters 
upon  such  grounds  has  the  burden  of  prov- 
ing then)  cast  upon  him,  so  also  is  the  ne- 
cessity of  alleging  their  existence  required 
of  him.  It  will  be  observed,  also,  that  none 
of  the  sections  above  referred  to  provide  that 
the  petitioner  for  revocation. of  letters  shall 
allege  or  prove  bis  competency.  They  do  not 
deal  with  the  matter  of  pleading  or  proof. 
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Tbey  simply  declare  a  right;  that  la,  tliat^ 
one  wbo  otlierwise  would  be  entitled  to  let- 
ters may  hare  letters  which  were  previously 
Issued  revoked.  If  be  is  competent  to  act  as 
administrator.  To  what  extent  a  petitioner 
Is  required  to  plead  or  prove  such  compe- 
tency Is  not  mentioned,  and  we  are  of  the 
opinion  that  the  proper  rule  as  to  those  mat- 
ters is  as  we  have  above  Indicated. 

As  no  Issue  was  tendered  In  this  proceed- 
ing as  to  improvidence,  lack  of  capacity,  or 
understanding  of  the  petitioner,  the  finding 
of  the 'court  upon  these  matters  was  outside 
the  Issues,  and  unwarranted  under  the  lead- 
ings. 

We  are  mindful  of  the  point  made  by  re- 
spondent that  this  court  cannot  consider  the 
bill  of  exceptions  accompanying  the  appeal 
from  the  order  because  it  was  not  presented 
at  a  proper  time.  That  order  was  entered  on 
April  9,  1903.  The  bill  of  exceptions  was 
settled  and  flled  April  2,  1903,  one  week  be- 
fore the  entry  of  the  order.  Respondent 
claims  that  It  was  settled  too  early;  that  un- 
der section  650  of  the  Code  of  Civil  Proce- 
lure  it  could  only  be  settled  within  10  days 
after  the  entry  of  the  order,  not  before.  It 
is  not  necessary  to  determine  whether  this 
early  settlement  could  render  the  bill  inef- 
fectual, because  it  seems  to  have  been  set- 
tled under  section  649  of  the  Code  of  Civil 
Procedure,  which  permits  the  bill  of  excep- 
tions to  be  settled  at  the  time  the  decision  is 
made,  and  the  certificate  of  the  Judge  recites 
that  this  bill  was  "duly  presented  within  the 
time  allowed  by  law."  Under  this  certificate 
tt  must  be  assumed  that  the  bill  was  pre- 
sented at  the  time  wheh  the  decision  was 
made.  This  is  at  most  all  the  law  requires 
of  counsel,  and,  if  the  court  actually  settled 
It  at  a  date  later  than  its  presentation,  this 
cannot  affect  the  right  of  appellant  to  use 
the  bill  on  an  appeal  from  the  order.  Neither 
is  there  any  merit,  in  the  point  that  the  ap- 
peal was  taken  too  late  to  permit  the  use  of 
the  bill  In  reviewing  appellant's  exception  to 
the  sufficiency  of  the  evidence  to  support  the 
findings.  The  appeal  was  taken  within  60 
days  after  the  entry  of  the  order. 

There  is  nothing  further  in  the  case  which 
requires  consideration,  and  for  the  reasons 
given  the  order  of  the  lower  court  is  re- 
versed, and  the  cause  remanded. 


We    concur: 
■HAW.  J. 


BEATTT,     a    J.;      HEN- 


a*t  Cttl.  102) 

WORTHINGTON  t.  BREED,  Auditor,  ct  at 

(a  F.  2,723.) 
(Sopreme  Court  of  Gallfomia.    Feb.  8,  1904.) 

MAflTKR    AND    SERVANT— HOURS    OP    LABOR- 
STATUTE— CONSTRUCTION. 

1.  Under  St.  1899,  p.  149,  c  114,  making  it 
onlawfol  for  any  contractor  of  public  work  to 
require  workmen  to  labor  more  than  eight 
hours  in  any  calendar  day,  an'd  providing  for 
withholding  the  amount  of  penalties  stipulated 
In  such  contract  by  the  person  whose  duty  it 


slun  be  to  pay  the  moneys  due  thereunder,  no 
more  than  the  amount  of  penalties  stipulated  in 
the  contract  may  be  withheld. 

2.  The  city  auditor  is  not  anthorized  to  wltb> 
hold  a  warrant  for  public  work  nerformed  for 
a  city,  pursuant  to  a  contract  therewith,  under 
St.  1899,  p.  149,  c.  114,  making  it  unlawful  for 
any  contractor  of  public  work  to  rei^uire  work- 
men to  labpr  more  than  ei^t  hours  in  any  cal- 
endar day,  and  providing  for  withholding  the 
amount  of  penalties  stipulated  in  snch  contract 
by  the  person  whose  duty  it  shall  be  to  pay 
the  mcmeys  thereunder. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Alameda  Cotm- 
ty;  John  Ellsworth,  Judge. 

Action  by  John  Wortblngton  against  A.  BL 
Breed,  auditor  of  the  city  of  Oakland,  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.   Affirmed, 

W.  A.  Dow  (0.  li.  Dam^  of  coimsel),  for  ap- 
pellants.   Fred  L.  Button,  for  respondent 

COOPER,  C.  Plaintiff  filed  his  verified  pe- 
tition for  a  writ  of  mandate,  alleging  that  he 
had  performed  services  in  replanking  the  city 
wharves  of  the  city  of  Oakland  in  pursuance 
of  a  contract  duly  made  by  the  city  author- 
ities, by  the  terms  of  which  he  was  to  rec^ve 
the  sum  of  $3,709.99  for  the  said  work.  His 
claim  was  duly  approved,  and  a  resolution 
adopted  by  the  board  of  public  wwks  of  salA 
city  Allowing  the  amount  against  the  general 
fund  of  the  city.  Defendant  Breed  refused 
to  draw  a  warrant  upon  the  defendant  treas- 
urer for  the  amount.  Defendants  filed  theli 
answer  to  the  petition,  the  court  sustained 
plaintiff's  demurrer  to'  the  answer,  and  Judg- 
ment was  ordered  In  favor  of  plaintiff,  as 
prayed.  This  appeal  is  from  the  Judgment; 
and  presents  the  sole  question  as  to  tlie 
court's  ruling  on  the  demurrer. 

The  answer  attempted  to  allege  that  th< 
petitioner  permitted  11  laborers  and  median- 
Ics  to  work  upon  the  said  repairs  more  than 
eight  hours  per  day  tor  several  days,  and 
thus  incurred  penalties  amounting  to  $3,520, 
under  an  act  limiting  the  hours  of  daily 
service  of  laborers,  mechanics,  and  others 
upon  public  works  of  the  state,  or  any  politi- 
cal subdivision  thereof,  approved  March  20, 
1899  (St  1899,  p.  149,  C.  114).  The  said  act 
by  Its  terms,  makes  it  unlawful  for  any 
contractor  performing  public  work  of  any 
kind  "to  require  or  permit  them  [laborers] 
to  labor  more  than  eight  hours  in  any  one 
calendar  day,"  vtith  certain  exceptions.  It 
is  provided  in  section  2  of  the  act  that  all 
contracts  of  the  character  named  "shall  con- 
tain a  stipulation  that  no  hiborer,  workman 
or  mechanic  in  the  employ  of  the  contractor 
or  any  subcontraetOT  •  •  •  shall  be  re- 
quired or  permitted  to  work  more  than  eight 
hours  In  any  one  calendar  day  •  *  *  and 
each  and  every  such  contract  shall  stipulate 
a  penalty  fcM-  each  violation  of  the  stipulation 
directed  by  the  act  of  ten  dollars  for  each  la- 
borer, wMkman  or  mechanic,  for  each  and 
every  calendar  day  in  which  he  shall  labor 
more  than  eight  hours;  and  the  inspector  or 
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other  officer  or  person  whose  duty  it  shall  be 
to  see  that  the  provisions  of  any  such  con- 
tract are  complied  with,  shall  report  to  the 
proper  officer  of  such  state  or  political  subdi- 
vision thereof,  all  violations  of  the  sHpulatioh 
In  this  act  provided  for,  in  each  and  every 
.  such  contract,  and  the  amount  of  the  penal- 
ties stipulated  in  any  such  contract  shall 
be  withheld  by  the  officer  or  person  whose 
duty  It  shall  be  to  pay  the  moneys  due  under 
such  contract"  The  answer  does  not  show, 
nor  attempt  to  show,  that  the  contract  In 
this  case  contained  any  stipulation  whatever 
as  to  the  time  laborers  or  mechanics  should 
be  required  to  work,  nor  as  to  the  penalties 
referred  to  in  the  act  It  does  not  show,  nor 
attempt  to  show,  that  any  in8pe<:tor  or  offi- 
cer reported  any  violation  of  the  act  or  of 
any  stipulation  In  the  contract,  or  of  the 
amount  of  any  penalties  stipulated  In  any 
contract  It  Is  evident  that  the  "amount  of 
the  penalties  stipulated  in  the  contract"  is  all 
that  can  be  withheld.  The  answer  must 
therefore  have  shown  that  there  were  penal- 
ties stipulated  in  the  contract  in  order  to  au- 
thorize any  one  to  withhold  any  amount  of 
the  contract  price.  In  such  case  the  penalties 
can  only  be  withheld  by  the  officer  or  person 
-whose  duty  it  Is  to  pay  the  money  due  under 
the  contract  It  is  no  part  of  the  duty  of 
the  auditor  to  pay  the  moneys  due  under  the 
contract  Neither  has  be  any  authority  to  re- 
fuse to  draw  his  warrant  His  duties  are 
ministerial,  and  be  must  not  anticipate  the 
violation  of  the  law  by  any  one  else.  It  Is 
sufficient  for  him  to  do  his  duty  hnder  the 
statute,  and  not  assume  other  responsibilities. 

In  what  has  been  said,  we  do  not  intimate 
any  opinion  as  to  the  constitutionality  of  the 
act,  as  It  is  not  necessary.  It  is  sufficient  to 
say  that,  conceding  the  act  to  be  valid,  the 
defendants  have  not  shown  their  right  to 
withhold  any  amount  due  plaintiff  under  Its 
provisions. 

We  advise  that  the  judgment  be  affirmed. 

We  concur:    OBAT,  O.;  CHIPMAM,  0. 

For  the  reasons  given  In  the  foregoing  opin- 
ion, the  Judgment  appealed  from  is  affirmed: 
HENSHAW,  3.1  McFAELAND,  J.;  LOBI- 
OAN.  J. 


ae  Cal.  105) 

PEOPLE  T.  NUNLET.    (Cr.  1,032.) 

(Supreme  Court  of  California.     Feb.  3,  1904.) 

LARCENY  OF  HORSE  —  EVIDENCE  —  PLEADING 
AND  PROOF— INSTRUCTIONS. 

1.  Under  Pen.  Code,  {  95C,  declaring  that, 
when  an  oSeose  invoWing  a  private  injury  is  de- 
scribed so  as  to  identify  the  act,  an  erroneous 
allegation  as  to  the  injured  person  is  immateri- 
al, evidence  that  one  partner  had  possession, 
control,  and  management  of  a  horse  belonging 
to  the  firm  at  the  time  of  its  alleged  larceny 
will  sustain  an  allegation  of  ownership  in  such 
partner. 

2.  In  an  Instruction  defining  reasonable  doubt 
acctised  cannot  complain  of  the  omission  ot  • 
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part  relating  to  the  burden  of  proof,  where  it  l» 
elsewhere  fnjly  given  and  repeated,  and  the  es- 
sential feature  of  the  definition  was  not  destroy- 
ed or  materially  wealcened. 

3.  Instructions  in  a  criminal  case  fnlly  cover- 
ed by  instructions  given  were  proporly  refused. 

4.  Accused  requested  an  instruction  prefaced 
with  the  maxim  that  "it  is  l>etter  that  many 
guilty  persons  should  escape  than  one  innocent 
person  should  suffer,"  and  followed  by  a  state- 
ment of  the  danger  of  "destroying  liberty  npon 
evidence  that  does  not  produce  conviction,"  and 
that  "where  there  is  a  reasonable  doubt  as  to 
the  defendant's  guilt  the  jury  have  a  right  to 
consider  that  innocent  men  have  been  convict- 
ed." Held  objectionable  as  argumentative  and 
an  invasion  of  the  province  of  the  jnry. 

5.  In  a  prosecution  for  stealing  a  horse,  de- 
fendant asked  an  instruction  to  disregard  a  robe, 
neck   halter,   and   strap   found   in   defendant's 

Eossession  when  arrested.  Held,  that  it  would 
ave  been  an  Invasion  of  the  province  of  the 
jury  in  deciding  on  the  weight  of  the  evidence 
concerning  such  articles,  which  had  been  ad- 
mitted as  relevant. 

6.  Where  an  officer,  in  testifying  to  stains  oa 
defendant's  coat  when  arrested,  said  that  the; 
were  "moss  stains"  made  by  green  moss  such 
as  grows  on  the  bark  of  trees,  an  objection 
that  the  witness,  under  Code  Civ.  Proc.  |  184S, 
could  testify  "of  those  facts  only  which  lie 
knows  of  his  own  knowledge;  that  is,  wliich 
are  derived  from  his  own  perception,"  was  un- 
tenable. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Buperiw  Court,  San  Joaquin 
County;  W.  B.  Nutter,  Judge. 

E.  J.  Nunley  was  convicted  of  larceny  <tf 
a  horse,  and  he  appeals.    Affirmed. 

A.  V.  Scaulan  and  J.  F.  Ramage,  for  ap- 
rellant  U.  S.  Webb,  Atty.  Gen.,  J.  O.  D»ly, 
Dep.  Atty.  Gen.,  C.  W.  Norton,  Dist  Atty., 
and  Geo.  F.  McNoble,  Asst  Dist  Atty..  and 
J.  J.  Fitzgerald,  for  the  People. 

CHIPMAN,  C  Defendant  was  convicted 
of  the  crime  of  grand  larceny,  the  informa- 
tion alleging  that  he  stole  a  horse,  the  iffop- 
erty  of  J.  Suey  Lung. 

1.  The  principal  question  arising  on  the 
appeal  is  that  there  is  a  fatal  variance  be- 
tween the  proofs  and  the  information  as  to 
the  ownership  of  the  horse.  There  is  evi- 
dence that  the  horse  was  one  of  several  be- 
longing to  a  company  of  Chinese  known  as 
Hop  Fong  Company;  that  this  company  was 
composed  of  some  20  men  and  some  women, 
and  was  divided  into  23  shares,  of  which  J. 
Suey  Lung  owned  2,  a  mercantile  company 
In  San  Francisco,  known  as  Fook  Wah,  held 
3  or  4  shares,  others  owned  1  share  each, 
and  one  or  more  a  half  share;  the  company 
was  a  partnership,  and  leased  and  cultivat- 
ed land  for  a  garden;  the  alleged  own^  of 
the  stolen  horse,  J.  Suey  Limg,  was  not  only 
one  of  the  partners,  but  was  the  "boss  man" 
of  the  company,  or  its  manager;  he  made  the 
lease  with  the  owner  of  the  land;  employed 
and  discharged  the  men  working  there; 
bought  the  horses  required,  and  sold  horses 
not  needed;  bought  all  the  supplies  required 
by  the  company;  sold  the  products  of  the 
gardens;  deposited  the  company  money  in 
bank,  sometimes  in  his  own  name  and  some- 
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times  in  the  company  name,  and  liljewise 
drew  it  out  In  his  own  or  the  company's 
name;  be  bought  the  stolen  horse,  as  others, 
in  his  own  name;  he  Icept  the  horses  in  the 
bam  of  the  company,  and  testified  that  no 
one  had  a  right  to  talse  the  horse  in  ques- 
tion out  of  the  barn  without  his  consent,  and 
that  he  could  sell  the  horse,  but  no  one  else 
—none  of  the  other  men  on  the  ranch,  the 
partners— could  sell  the  horse,  and  that  he 
alone  could  sell  the  horse.  He  also  testiijed 
to  the  names  of  some  of  the  partners  or 
shareholders,  but  did  not  know  the  names  of 
all,  or  who  they  were,  and  that  he  was  the 
only  manager.  Section  956  of  the  Penal 
Code  is  as  follows:  "When  an  offense  In- 
volves the  commission  of,  or  an  attempt  to 
commit  a  private  injury,  and  is  described 
with  stillicient  certainty  in  other  respects  to 
identify  the  act,  an  en-oneous  allegation  as 
to  the  person  injured,  or  intended  to  be  In- 
jured, is  not  material."  In  the  case  of  Peo- 
ple V.  Edwards,  59  Cal.  359,  the  crime  char- 
ged was  the  burglarious  entry  of  "the  store 
of  one  8.  Loupe,"  and  the  proof  was  that 
the  store  belonged  to  S.  Loupe,  L.  Loupe,  and 
A.  Haas,  partners  doing  business  therein.  It 
was  pointed  out  In  the  opinion  that  at  com- 
mon law  the  ownership  of  property  upon 
which  an  offense  was  committed  was  an  es- 
sential averment  in  an  indictment,  and  must 
be  proved  as  alleged,  and  that,  If  stolen 
goods  veere  the  property  of  partners  or  joint 
owners,  the  names  of  all  the  partners  or 
Joint  owners  had  to  be  stated  If  known;  If 
not  known,  then  it  was  necessary  to  state  it 
to  be  the  property  of  one,  naming  him,  and  j 
of  others  unknown.  Attention  Is  called  to  a 
statute  passed  by  Parliament  to  relieve  crim- 
inal proceedings  from  embarrassments  aris- 
ing under  this  rule,  and  our  statute  (section 
956,  supra)  Is  cited.  It  was  then  said:  "The 
defendants  having  been  charged  with  having 
entered  a  store  of  a  certain  person  with  In- 
tent to  commit  larceny,  the  act  or  Intent 
were  both  alleged  with  suflQcIent  precision 
and  certainty  to  constitute  the  offense,  and 
to  enable  the  defendants  to  understand  the 
accusation  made  against  them.  *  *  *  It 
is  true  that  the  additional  fact  was  elicited 
that  other  persons  were  Interested  with  the 
party  named  in  the  Information  as  owner  of 
the  store  which  had  been  broken  into  and 
entered;  but  if  that  fact  had  been  recited 
In  the  Information,  It  would  not  have  Iden- 
tified the  offense  with  any  greater  certainty, 
or  enabled  the  defendants  to  understand  more 
clearly  the  offense  with  which  they  were 
charged.  It  only  showed  that  there  was  a 
partially  erroneous  description  or  allegation 
of  ownership  of  the  store  in  which  they  com- 
mitted the  offense;  •  •  «  the  variance 
was  immaterial."  People  v.  Leong  Quong 
et  al.,  60  Cal.  107,  was  larceny  of  a  horse 
alleged  to  belong  to  one  Sang  Hop.  At  the 
trial  the  owner  testified  that  Sang  Hop  was 
bis  business  name,  and  bis  personal  name 


was  Tup  Chin.  It  was  said:  "The  name  of 
the  owner  of  stolen  property  is  not  a  ma- 
terial part  of  the  offense  charged.  It  Is  only 
required  to  Identify  the  transaction,  so  that 
the  defendant,  by  proper  plea,  may  protect 
himself  against  another  prosecution  for  the 
same  offense."  As  to  the  purpose  of  sec- 
tion 956,  supra,  see  People  v.  Watson,  72 
Cal.  402,  14  Pac.  97.  See,  also.  People  v. 
Bitancourt,  74  Cal.  188,  15  Pac.  744,  similar 
to  People  V.  Edwards,  supra.  Also  People 
V.  Anderson,  80  Cal.  205,  22  Pac.  139.  In 
People  V.  Kibolsi,  89  Cal.  492,  26  Pac.  1082, 
the  information  charged  that  the  stolen  goods 
were  the  "personal  property  of  the  estate  of 
George  H.  Tay  and  Oscar  Backus,  copartners 
•  *  *  under  the  firm  name  and  style  of 
Geo.  H.  Tav  &  Co."  It  appeared  that  one  of 
the  partners  was  dead,  and  that  his  estate 
was  represented  by  executors,  who  were  the 
legal  owners  of  the  property,  and  a  fatal 
variance  was  claimed  by  reason  of  these 
facts.  It  was  held,  under  section  956,  that 
the  description  left  no  doubt  as  to  the  Iden- 
tity of  the  act  charged  to  have  been  com- 
mitted, and  was  sufficient.  See  this  section 
applied  to  the  fact  in  People  v.  Smith,  112 
Cal.  333,  44  Pac.  603,  and  People  v.  Prather, 
120  Cal.  660,  53  Pac.  259,  where  the  state- 
ment above  quoted  from  People  v.  Leong 
Quong,  supra.  Is  repeated  approvingly. 
Where  the  crime  of  arson  Is  charged,  It  has 
been  held  not  necessary  to  prove  who  own- 
ed the  buildings,  if  the  defendant  did  not 
own  them.  People  v.  Davis,  135  Cal.  162,  67 
Pac.  69.  It  was  said  In  State  v.  Nelson,  11 
Nev.  339:  "The  only  thing  essential  In  ei- 
ther case  [larceny  or  robbery]  seems  to  be 
an  averment  which  shall  show  conclusively 
that  the  property  does  not  belong  to  defend- 
ant. And  courts  have  shown  a  disposition  to 
allow  any  sort  of  interest  in  or  right  to  the 
custody  of  the  property  to  be  sufficient  proof 
of  ownership."  And  the  court  expressed  a 
willingness  to  go  as  far  as  any  respectable 
precedent  would  warrant,  "because  the  pro- 
tection of  Innocence  can  never  by  any  possi- 
bility require  any  strictness  of  proof  on  this 
point"  In  the  case  of  McMullin  v.  State 
(Tex.  Cr.  App.)  59  8.  W.  891,  the  alleged 
owner  of  the  stolen  sheep  was  one  Prosser, 
who  had  exclusive  control,  care,  and  manage- 
ment of  the  ranch  and  hired  bands,  and  the 
direction  of  matters  generally  upon  the  ranch 
whence  the  sheep  were  taken,  but  he  was 
not  the  owner  of  the  sheep.  It  was  held  that 
"this  would  constitute  Prosser  In  law  the 
owner  in  a  prosecution  for  theft."  See,  also, 
Ledbetter  v.  State,  35  Tex.  Cr.  R.  195,  32  S. 
W.  903.  So  held,  also,  in  South  Dakota  as 
to  the  f o];eman  of  a  ranch  "having  full  charge 
and  control  of  the  interests  of  the  owner." 
State  V.  Vincent  (S.  D.>  91  N.  W.  347.  In 
this  case  the  question  was  fully  considered, 
and  a  statute  Identical  with  our  section  976 
was  before  the  court.  The  Supreme  Court  of 
Arkansas  held  the  rule  to  be  that  "when 
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the  stolen  property  belongs  to  Joint  owners 
the  ownership  must  be  laid  in  all  of  them, 
unless  it  was,  when  stolen,  in  the  control  and 
management  of  one  of  them,  in  which  case 
the  ownership  may  be  laid  in  him."  (Sylla- 
bus.) Scott  V.  State,  42  Ark.  73.  In  State 
V.  Wilson,  G  Or.  428,  the  court  upheld  an  in- 
struction couched  in  much  the  same  terms 
as  the  instruction  No.  38  given  in  the  pres- 
ent case  and  to  which  defendant  takes  ex- 
ception. The  instruction  here  given  was 
that  if  the  Jury  found  that  the  hor.se  belong- 
ed to  a  partnership,  and  that  others  were 
part  owners  with  J.  Suey  Lung,  "and  It  also 
api>car8  from  the  evidence  that  J.  Suey  Lung, 
by  the  consent  and  agreement  of  the  other 
said  partners  or  said  part  owners,  had  pos- 
session, control,  and  management  of  said 
horse  at  the  time  of  the  alleged  larceny, 
•  •  •  such  proof  will  sustain  the  allega- 
tion of  ownership  in  said  J.  Suey  Lung." 
Under  section  050,  Penal  Code,  and  in  view 
of  the  decisions  referred  to  and  the  facts  dis- 
closed, we  think  the  instruction  correct 

2.  Defendant  asked  for  an  instruction  upon 
the  doctrine  of  reasonable  doubt  in  the  lan- 
guage used  in  Commonwealth  v.  Webster,  5 
Gush.  295,  by  Mr.  Justice  Shaw.  The  court 
gave  a  portion  of  the  instruction,  but  omitted 
that  part  relating  to  the  burden  of  proof,  be- 
cause elsewhere  fully  given  and  repeated. 
The  essential  feature  of  the  definition  was 
given,  and  it  was  not  destroyed  or  materially 
weakened  by  separating  from  it  and  giving 
elsewhere  the.  rule  as  to  the  burden  of  proof. 

3.  Defendant  asked  an  instruction  prefaced 
with  the  maxim  that  "it  Is  better  that 
many  guilty  persons  should  escape  tlian  one 
innocent  person  should  suffer,"  and  followed 
by  a  statement  of  the  danger  of  "destroying 
liberty  upon  evidence  that  does  not  produce 
conviction"  and  that  "where  tliei-e  is  a  rea- 
sonable doubt  as  to  the  defendant's  guilt  the 
Jury  have  a  right  to  consider  that  innocent 
men  have  been  convicted."  Citing  People  v. 
Travers,  88  Cal.  2.37,  26  Pac.  88.  The  in- 
struction held  erroneous  in  that  case  stated 
to  the  jury  that,  "while  It  is  true  that  inno- 
cent pcr-sotis  have  been  convicted  in  the  past, 
tliere  la  no  pi-oof  In  this  case  of  any  such 
fact,  and  you  are  not  Justified  In  considering 
sudi  matters  in  determining  the  guilt  or  in- 
nocence of  the  defendant."  The  court  said 
that  this  was  error,  because  "the  Jury  had 
the  right  to  con.sider  that  innocent  men  have 
been  convicted."  There  is  a  wide  difference 
between  instructing  a  Jury  as  was  done  in 
the  Travers  Case,  and  in  refusing  to  Instruct 
at  all  on  this  point  In  the  one  case  the 
Jnry  are  forbidden  to  consider  what  It  is  their 
clear  right  to  consider,  while  in  the  other  the 
Jury  are  left  to  consider,  free  from  any  In- 
struction, what  is  within  the  knowledge  and 
experience  of  most  men.  Full  instructions 
upon  the  doctrine  of  reasonable  doubt,  the 
presumption  of  Innocence  the  rule  as  to  the 
preponderance  of  the  evidence,   and   other 


principles  found  in  the  record,  left  no  neces- 
sity for  such  an  instruction  as  the  one  re- 
ferred to.  Furthermore,  in  the  Travers  Case 
the  court  held  the  Instruction  objectionable 
as  argumentative  and  an  invasion  of  the 
province  of  the  jury.  The  instruction  here 
would  be  amenable  to  the  same  objection. 

4.  An  Instruction  was  asked  by  defendant, 
and  ^^efused,  iipon  the  rule  as  to  the  prepon- 
derance of  the  evidence,  in  the  course  of 
which  the  doctrine  of  reasonable  doubt  is  re- 
peated. The  court  elsewhere  instructed  ful- 
ly on  those  points. 

5.  Defendant  asked  that  the  Jury  be  In- 
sti-ucted  to  entirely  disregard  and  not  con- 
sider the  robe,  neck  baiter,  and  strap  found 
in  the  possession  of  defendant  at  the  time 
of  his  arrest.  There  was  some  evidence  «»- 
cerning  these  articles,  and  If  it  did  not  ap- 
pear, as  claimed  by  defendant,  that  the 
articles  were  taken  from  the  vicinity  of  the  al- 
leged crime  or  used  in  its  commission,  the  evi- 
dence was  before  the  jury,  admitted  as  rele- 
vant, and  it  was  for  the  Jury  to  judge  of  its 
weight.  Under  the  circumstances  disclosed, 
the  instruction  would  have  been  an  Invasion 
of  the  province  of  the  Jury,  Const  art  6,  { 
10. 

6.  Among  the  circumstances  claimed  by 
the  prosecution  to  point  to  defendant's  guilt 
were  certain  green  stains  upon  defendant's 
coat  when  arrested.  Witness  Sheriff  Sibley, 
the  arresting  otHcer,  testified,  against  defend- 
ant's objection,  that  these  stains  were  "moss 
stains"  made  by  green  moss  such  as  grows 
on  tlie  bark  of  trees.  It  Is  not  necessary  to 
state  all  the  facts  which  made  this  particu- 
lar fact  relevant  for  the  objection  is  not  that 
the  circumstance  was  Immaterial,  but  that 
"the  witness  can  testify  of  those  facts  only 
which  ho  knows  of  his  own  knowledge:  that 
Is,  which  are  derived  from  his  own  i)ercep- 
tion."  Code  Civ.  Proc.  $  1845.  As  we  read 
tlie  evidence,  that  is  precisely  what  the  wit- 
ness testified  to. 

7.  It  is  urged  that  the  verdict  is  contrary 
to  the  law  and  the  evidence,  for  the  reason 
that  the  horse  "was  not  proved  to  have  been 
at  any  time  in  the  possession  of  the  nppcl- 
lant,"  citing  People  v.  Ilurley,  60  Cal.  75,  44 
Am.  Rep.  Do.  The  case  in  hand  was  one 
where  defendant's  possession  of  the  horse,  if 
he  had  possession  at  all,  was  shown  by  cir- 
cumstantial evidence.  He  was  at  no  time 
seen  in  personal  possession,  but  there  were 
circumstances  proven  which  tended  to  show 
that  during  the  night  of  the  theft  be  was 
leading  the  horse  in  a  direction  away  from 
where  it. was  taken.  There  was  no  evidence 
that  any  one  saw  defendant  in  actual  posses- 
sion. The  horse  had  been  turned  loose,  by 
the  person  who  took  it,  before  It  was  found. 
But  there  was  some  evidence,  which  the  Jury 
thought  sufflcl£nt  directly  connecting  defend- 
ant with  the  crime.  Appellant  does  not 
point  out  wherein  there  is  any  failure  of  evi- 
dence except  as  above  quoted. 
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The  only  remaining  point  Is  an  objection  to 
an  instruction  inTolring  the  question  of  own- 
ership of  the  horse,  already  disposed  of. 

The  Judgment  and  order  should  be  a£9rmed. 

We  concur:    SMITH,  C.;   HAYNES,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  affirm- 
ed: McFARLAND,  J.;  LORIGAN,  J.;  HEN- 
SHAW,  J. 


(Ua  Cal.  97) 

In  re  BBLI/S  ESTATE.    (S.  F.  3,564.)» 

(Supreme  Court  of  California.    Feb.  3,  1904.) 

EXECUTORS   AND    ADMINISTRATORS  —  FAMILY 
ALLOWANCE— ORDERS— EFFECT— TERMI- 
NATION—ACCOUNTING. 

1.  Where  a  temporary  order  granting  a  spe- 
cial administratrix  a  certain  sum  for  family 
allowance  was  made  before  the  return  of  the 
inventory,  the  fact  that  the  order  directed  pay- 
ment thereunder  "until  further  order  of  the 
court"  did  not  extend  its  force  beyond  the  re- 
turn of  the  inventory. 

2.  A  family  allowance  was  granted  from  the 
proceeds  of  an  estate  before  the  return  of  the 
inventory.  The  executors  continued  to  maite 
pajmients  under  such  order  after  the  return 
of  the  inventory,  and  the  court  impliedly  rec- 
ognized its  continuance  by  subsequently  mod- 
ifying it.  and  thereafter  (rrantinff  ex  pnrte  or- 
ders authorizing  the  custodian  of  the  funds  of 
the  estate  to  pay  certain  sums  on  account  there- 
of, under  the  mistalien  belief,  which  was  shar- 
ed by  creditors  of  the  estate,  that  it  did  not 
become  ineffective  on  the  return  of  such  in- 
ventory. Held,  that  such  facts  did  not  prevent 
the  creditors  from  contesting  such  payments  on 
an  application  for  the  allowance  of  the  ac- 
counts of  the  administratrix. 

3.  Where  the  account  of  an  administratrix 
was  allowed  aud  became  final  from  lapse  of 
time  and  a  failure  to  appeal,  it  was  improper 
on  a  subsequent  accounting  to  admit  evidence 
tending  to  impeach  the  account  as  settled. 

Department  2.  Appeal  from  Superior 
Oourt,  City  and  County  of  San  Francisco;  J. 
V.  CV)ffey,  Judge. 

Judicial  accounting  of  Teresa  Bell  as  ad- 
ministratrix of  the  estate  of  Thomas  Bell, 
deceased.  From  an  order  allowing  the  ad- 
ministratrix certain  sums  for  family  allow- 
ance, certain  creditors  of  the  estate  appeal. 
Reversed. 

Drown,  Leicester  &  Drown,  Garret  W. 
McEnerney,  Wm.  B.  Bosley,  John  S.  Drum, 
Maorlce  V.  Samuels,  and  James  M.  Allen, 
for  appellants.  T.  Z.  Blakenian  and  Brewton 
A.  Hayne,  for  respondents. 

HBNSIIAW,  J.  This  Is  an  appeal  by  cer- 
tain creditors  of  the  estate  of  Thomas  Bell, 
deceased,  from  the  order  of  court  settling  the 
final  account  of  the  special  administratrix 
of  the  estate.  Tl»e  attack  upon  the  account 
goes  to  the  allowance  to  the  special  admin- 
istratrix of  payments  amounting  to  over  $20,- 
000  made  to  herself  as  widow  of  the  de- 
ceased upon  account  of  family  allowance. 
Upon  January  12,  189.3.  and  before  the  return 

'Rehearing  denied  March  t,  1904. 


of  the  Inventory  In  the  matter  of  the  estate 
•of  the  deceased,  the  court  made  Its  wder  di- 
recting that  the  sum  of  $2,000  per  month 
should  be  paid  to  Teresa  Bell,  the  widow, 
from  the  date  of  the  decedent's  death  "imtll 
further  order  of  the  court."  The  Inventory 
was  returned  uiwn  June  17,  1893.  On  Octo- 
ber 14,  1895,  the  coiurt  made  Its  second  or- 
der "modifying"  the  order  of  1893,  and  di- 
recting the  executors  to  pay  the  widow  on 
and  after  that  date,  "as  family  allowance, 
the  sum  of  $1,500  per  month,  instead  of  the 
montliy  allowance  of  ?2,000  theretofore  or- 
dered to  be  paid."  Later  the  court  made  Its 
tliird  order,  providing  that  on  and  after  the 
IGth  day  of  May,  189S,  the  .sum  of  $100  a 
month  should  be  paid  for  family  allowance. 
All  of  the  family  allowance  accruing  under 
the  two  last  orders  has  admittedly  been  paid. 
The  sums  in  controversy  are  payments  made 
under  the  first  order,  sums  asserted  to  have 
accrued  betw-een  the  date  of  the  return  of 
the  Inventory  and  that  of  the  order  of  1895. 

Upon  the  autliority  of  In  re  Lux's  Estate, 
lOO  Cal.  503,  35  Pac.  341,  and  Crew  v.  Pratt, 
119  Cal.  131,  51  Pac.  44,  It  Is  not  to  be  dis- 
puted that  the  temporary  order  for  family 
allowance  made  before  the  return  of  the 
Inventory  ceased  to  be  operative  when  that 
return  was  made.  The  words  "until  the  fur- 
ther order  of  this  court,"  found  In  the  order 
here  under  consideration,  did  not  and  could 
not  have  the  effect  to  prolong  the  life  of  the 
order  beyond  the  return  of  the  Inventory. 
In  re  Lux's  Estate,  100  Cal.  598,  35  Pac.  342. 

It  Is  contended,  however,  that  certain  con- 
siderations take  this  case  out  of  the  opera- 
tion of  the  rule  above  laid  down.  Those  con- 
siderations are:  First.  That  from  the  time 
of  the  return  of  the  Inventory  until  the  date 
of  the  making  of  the  second  order  the  ex- 
ecutors continued  to  make  payments  as  and 
on  account  of  family  allowance;  that  those 
payments  were  duly  entered  In  their  ac- 
counts, and  settled  by  the  court;  that  they 
were  based  upon  the  belief  of  the  executors 
a'nd  of  the  court  tliat  the  preliminary  order 
for  family  allowance  was  still  in  effect  Sec- 
ond. That  In  its  order  for  family  allowance 
made  in  1895  the  court  In  terms  "modified" 
the  order  of  1803,  and  directed  the  payment 
of  $1,500  a  month,  "Instead  of  the  monthly 
allowance  of  $2,000  tlierotofore  ordered  to 
be  paid,"  and  that  this  was  sufficient  recog- 
nition of  the  continued  existence  of  the  pre- 
vious order,  and  was  sufficient  authority  In 
and  of  Itself  to  authorize  the  payments  here 
contested.  And,  third,  tliat  certain  ex  parte 
orders  of  the  court  In  the  nature  of  drafts 
upon  the  California  Safe  Deposit  &  Trust 
Company  (the  custodian  of  the  funds  of  the 
estate),  authorizing  the  deiwsitary  to  pay  cer- 
tain sums  to  Teresa  Bell,  the  widow,  "for 
and  on  account  of  family  allowance,"  were 
sufficient  to  Justify  and  validate  the  pay- 
ments here  In  controversy. 

As  to  the  first  of  these  considerations.  It 
need  but  be  said  tliat  the  payments  so  made 
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Vy  the  executors,  charged  in  their  itccounts, 
and  allowed  by  the  court,  are  not,  upon  this 
appeal,  open  to  attack  by  the  creditors;  nor,' 
indeed,  are  they  attacl^ed.  But  the  fact  that 
both  the  executors  and  the  court  mistalfenly 
believed  that  there  was  an  order  tor  family 
allowance  under  which  these  paynijents  were 
properly  made  did  not  and  could  not  oper- 
ate to  revive  the  order  of  1893,  which  bad 
become  a  nullity  upon  the  return  of  the 
inventory.  The  creditors  are  not  complain- 
ing of  the  payments  made  in  the  past  and 
charged  and  settled  In  the  executor's  ac- 
count, since  the  validity  of  those  payments 
by  lapse  of  time  and  failure  to  appeal  Is  no 
longer  open  to  question,  but  they  may  be 
beard  on  appeal  as  to  payments  subsequent- 
ly made,  and  now  for  the  first  time  presented 
to  the  court  In  probate  for  its  consideration. 

The  same  may  be  said  as  to  the  second 
proposition— the  recognition  in  the  order  of 
1805  of  the  continued  existence  of  a  family 
allowance  under  the  order  of  1893.  The  or- 
der of  1895  ia  an  order  independent  of  the 
order  of  1893  (Elstate  of  Bell,  131  Gal.  1,  63 
Pac.  81,  668),  and  the  fact  that  the  court  In 
probate  apparently  mistool:  the  law,  aud 
believed  that  the  order  of  1893  continued  In 
force  until  1895,  could  not  affect  the  legal 
situation. 

As  to  the  third  proposition,  the  ex  parte 
orders  of  the  court  authorizing  the  payment 
of  certain  sums  of  money  to  the  widow  "up- 
on account  of  family  allowance"  are  based 
upon  the  same  mistaken  belief  entertained 
by  the  court  that  an  unpaid  family  allow- 
ance bad  accrued  under  the  order  of  1893. 
These  orders,  as  has  been  said,  were  ex 
IMirte  orders;  but.  If  the  payments  contem- 
plated by  them  were  illegal  or  Improper, 
such  payments  were  not  validated  because 
made  under  such  orders.  The  probate  court 
has  no  power  to  relieve  an  executor  or  ad- 
ministrator from  liability  for  the  funds  of 
the  estate  by  making  ex  parte  orders  direct- 
ing the  disposition  of  such  funds.  At  the 
proper  time,  upon  the  settlement  of  the  ac- 
count of  the  executor,  the  legality  of  his 
disposition  of  every  dollar  of  the  moneys 
he  has  expended  is  open  to  attack  by  the 
parties  in  interest  Such  orders  would  show 
the  good  faith  of  the  executor  in  making 
the  payments,  if  that  were  called  in  ques- 
tion, but  the  orders  could  not  even  be  re- 
garded as  evidence  tending  to  establish  the 
validity  and  legality  of  the  payment.  It 
is  concluded,  therefore,  as  to  each  and  ail 
of  the  propositions  advanced,  that  they  are 
not  sufficient  to  Justify  and  uphold  the  dis- 
puted items  herein. 

The  fact  that  certain  creditors  of  the 
estate  themselves  entertain  the  mistaken 
belief  that  the  order  of  1893  continued  in 
operation  cannot  operate  to  estop  the  con- 
testing creditors  who  here  appeal. 

One  other  matter  demands  consideration. 
In  the  third  annual  accomit,  as  settled,  a  cer- 
tain amount  was  allowed  upon  account  of 


family  allowance.  This  allowance,  and  tb« 
whole  account,  has  become  final  from  lapse 
of  time  and  failure  to  appeal.  Upon  the 
hearing  of  the  present  account  respondent 
was  permitted  to  introduce  vouchers  to  show 
that  of  the  amount  so  allowed  some  $12,- 
000  was  e-tpended,  not.  In  fact,  for  family 
allowance,  but  to  pay  certain  claims  and  as- 
sessments against  properties  of  the  estate; 
and  the  effect  contended  for  by  respondent 
is,  upon  the  theory  of  the  continued  validity 
of  the  order  of  1893,  that  there  Is  some  $12,- 
000  more  due  her  upon  account  of  unpaid 
family  allowance  under  that  order.  The  de- 
termination heretofore  reached  and  express- 
ed that  the  order  of  1893  ceased  to  be  op- 
erative upon  the  return  of  the  inventory  dis- 
poses of  all  questions  of  unpaid  amounts 
arising  under  that  order,  but  it  is  proper  to 
add  that,  the  Items  having  been  allowed  and 
settled  as  and  for  a  family  allowance,  and  the 
account  Itself  having  become  at  the  expira- 
tion of  the  time  for  appeal  a  final  adjust- 
ment and  adjudication  of  the  matters  be- 
tween the  parties  in  interest.  It  was  improper 
to  admit  any  evidence  tending  to  impeach 
the  verity  of  the  account  as  settled. 

The  order  appealed  from  is  reversed,  with 
directions  to  the  trial  court  to  settle  the  final 
account  of  the  special  administratrix  by  dis- 
allowing any  and  all  items  for  payment  of 
family  allowance  under  the  order  of  1893. 

We  concur:  McPARLAND,  J.;  LORI- 
GAN,  J. 


(30  Mont.  M) 
VAN  HORN  T.  HOLT  et  al. 

(Supreme  Conrt  of  Montana.     March  8,  1904.) 

ACTION  ON  BOND— SUFFICIENCY  OF  COMPLAINT 
—WAIVER  OF  OBJECTION. 

1.  Objection  to  a  complaint,  raised  by  demur- 
rer, that  it  does  not  state  a  cause  of  action,  is 
not  waived  by  ploading  over. 

2.  The  complaint  on  an  injunction  bond,  con- 
ditioned for  payment  of  damages  suffered  by 
reason  of  the  injunction,  if  it  be  decided  there 
was  no  right  thereto,  must  allege  a  failure  to 
pay. 

Appeal  from  District  Court,  Custer  Coun- 
ty;  C.  H.  Lond,  Judge. 

Action  by  C.  W.  Van  Horn  against  John 
M.  Holt  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Reversed. 

Geo.  W.  Myers,  for  appellants.  T.  J.  Po^ 
ter,  for  respondent 

HOLLOW  AY,  J.  This  Is  an  action  on  an 
injunction  bond.  E.  C.  Howard  commenced 
an  action  in  the  district  court  against  the  re- 
spondent Van  Horn,  the  only  object  of  which 
was  to  secure  an  Injunction  restraining  Van 
Horn  from  the  commission  of  certain  acts 
detailed  in  the  complaint  in  that  action. 
Howard  executed  an  injunction  bond  in  the 
sum  of  $300,  conditioned  as  required  by  law, 
■with  the  appellants  here  as  sureties.    An  li>- 

f  1.  See  Pleading,  vol.  39,  Cent  Dig.  j  1401 
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junction  was  issued  and  served.  Van  Horn 
appeared  in  the  action,  filed  an  answer  deny- 
ing tbe  allegations  of  the  complaint,  and  aft- 
erwards moved  tbe  court  to.  dissolve  tbe  In- 
junction. Xbis  motion  was  sustained,  and 
the  Injunction  dissolved.  Xbereupon  Van 
Horn  commenced  tbis  action  against  tbe 
sureties  on  tbe  injunction  bond  to  recover 
specific  damages  alleged  to  have  been  sus- 
tained by  him  by  reason  of  the  injuuction. 
Tbe  complaint  alleges  tbe  facts  set  forth 
above,  and.  In  addition,  contains  tbe  specific 
allegation  of  tbe  items  of  damages,  and  prays 
judgment  for  $177.50  and  costs.  To  this 
complaint  tbe  defendants  (appellants  bere) 
filed  a  general  demurrer,  alleging  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  overruled,  and  defendants  answered. 
The  cause  was  tried  to  a  jury,  which  return- 
ed a  verdict  In  favor  of  tbe  plaintiff  for  $152.- 
30,  and  from  the  judgment  entered  for  that 
amount  and  costs  tbe  defendants  appealed. 

Appellants  contend  that  tbe  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  does  not  support  tbe 
judgment  entered.  Respondent  contends 
that,  even  conceding  that  tbe  demurrer  was 
well  taken.  It  was  waived  by  tbe  (f^fendants' 
pleading  over  and  by  the  verdict,  and  cites 
Francisco  v.  Benepe,  6  Mont.  243,  11  Pac. 
037,  which  he  contends  supports  this  doc- 
trine. But  an  examination  shows  that  tbe 
demurrer  therein  considered  was  a  certain 
special  demurrer,  and  of  the  soundness  of 
that  decision  we  malce  no  comment.  It  Is 
not  anywhere  held  that  the  objection  to  a 
complaint  on  tbe  ground  that  It  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  is  waived  by  pleading  over,  or  that 
such  defect  In  the  complaint  Is  cured  by  ver- 
dict. On  the  contrary.  It  has  been  held  uni- 
formly that  such  objection  Is  not  waived,  but 
may  be  urged  In  this  court  for  the  first  time. 
Territory  v.  Virginia  Koad  Co.,  2  Mont.  96; 
Gillette  v.  Hlbbard,  3  Mont.  412;  Largey  v. 
Sedman,  3  Mont.  472;  Parker  v.  Bond,  5 
Mont.  1,  1  Pac.  209;  Foster  v.  Wilson,  5 
Mont.  53,  2  Pac.  310;  MUllgan  v.  Savery,  6 
Mont.  129,  «  Pac.  894;  Quirk  v.  Clark,  7 
Mont  31,  14  Pac.  669;  Whiteside  v.  Lebcher, 
7  Mont.  473,  17  Pac.  548. 

The  particular  objection  urged  against  the 
complaint  is  that  there  Is  no  allegation  tliat 
tbe  amount  of  damages  claimed  to  have  been 
Kuffered  by  the  plaintiff  has  not  been  paid. 
Tbe  condition  of  the  injunction  bond  is.  "that 
in  case  said  Injunction  shall  issue,  tbe  said 
plaintiff  will  pay  to  the  said  parties  enjoin- 
ed such  damages  not  exceeding  the  sum  of 
$300  as  such  parties  may  sustain  by  reason 
of  said  Injuuction,  If  tbe  said  district  court 
finally  decide  that  tbe  said  plaintiff  was  uot 
eutitled  thereto."  This  action  is  upon  the 
bond,  and  plaintiCT  sets  forth  at  length  tbe 
damages  which  he  suffered  by  reason  of  the 
injunction,  but  does  not  say  that  such  dam- 
ages have  not  been  paid.    The  gist  of  the 


action— that  which  gives  rise  to  the  action- 
Is  the  failure  of  Howard  or  hia  sureties  (ap- 
pellants here)  to  pay  such  damages,  or.  In 
other  words,  the  gist  of  the  action  Is  tbe 
breach  of  the  contract;  and.  In  the  absence 
of  an  allegation  of  a  failure  to  pay,  there  Is 
no  allegation  of  any  breach  whatever,  and 
consequently  nothing  which  can  give  rise  to 
an  action.  This  rule  seems  to  be  settled  be- 
yond controversy.  Curtiss  v.  Bachman,  84 
Cal.  216,  24  Pac.  379;  same  case  on  second 
appeal,  40  Pac.  801;  Barney  v.  Vlgoreaux, 
92  Cal.  631,  28  Pac.  678;  Michael  v.  Thomas. 
27  Ind.  501;  4  Eiicy.  P.  &  P.  937,  942;  5 
Cyc.  826.  The  action  la  analogous  to  an  ac- 
tion on  commercial  paper,  where  nonpay- 
ment must  be  alleged  (8  Cyc.  136),  or  to  an 
action  on  any  other  form  of  written  con- 
tract where  the  breach  must  be  averred  (9 
Cyc.  728).  The  complaint  does  not  state  a 
canse  of  action,  and  will  not  support  the 
judgment 

We  have  considered  the  other  errors  as- 
signed by  appellants,  but  are  of  the  opin- 
ion that  there  Is  no  merit  In  any  of  them. 

Kespondent  In  bis  brief,  contends  that  the 
record  is  insufficient,  in  that  It  does  not  con- 
tain certain  papers  which  he  contends  should 
be  a  part  of  the  judgment  roll.  But  there  la 
nothing  whatever  In  this  record  to  indicate 
that  any  other  papers  than  those  included 
should  be  in  the  judgment  roll,  while  the 
certificate  of  tbe  clerk  Is  to  the  effect  that 
the  record  does  tn  fact  contain  a  copy  of  the 
judgment  roll.  Attention  is  also  directed  to 
tbe  certificate  of  the  clerk  attached  to  the 
record;  but  while  it  Is  Inartlficially  drawn, 
we  are  of  the  opinion  that  It  Is  sufficient  to 
Identify  the  papers  constituting  the  record. 

Tbe  judgment  Is  reversed,  and  tbe  cause 
remanded.    Reversed  and  remanded. 

BRANTLT,  O.  J.,  and  MILBURN,  J.,  con- 
cur. 


(30  Mont.  4S) 

NORD  T.  BOSTON  &  M.  CONSOLIDATED 

COPPEai  &  SILVER  MIN.  CO. 
(Supreme  Court  of  Montana.    March  8,  1904.) 

BASTER  AND  SERVANT— INJURIES  TO  SERVANT 
—SAFE  PLACE^ACTIONS  —  EVIDENCE  —  BUR- 
DEN OK  PROOF  —  NONSUIT  —  VARIANCE  —  AP- 
PEAL—QUESTIONS NOT  RAISED  AT  TRUL. 

1.  Court  Rule  10,  subd.  3  (57  Pac.  vil),  prorid- 
iDg  that  tbe  specification  of  errors  relied  oo 
shall  set  out  separately  and  particularly  each 
error  intended  to  be  urged,  does  not  require  ap- 
pellant to  set  out  the  reasons  why  he  claims 
that  the  decision  objected  to  is  erroneous,  and 
hence  a  specification  that  the  court  erred  in 
sustaining  defendant's  motion  for  a  nonsuit 
was  snffleient,  witliout  a  further  statement  that 
it  was  error  for  the  court  to  hold  that  the  evi- 
deuce  was  insutflcient  to  go  to  the  jury  as  tend- 
ing to  support  the  allegations  of  plaintiff's  com- 
plaint, which  should  be  disregarded  as  sur- 
plusage. 

2.  Code  Civ.  Proc.  g  1173,  requiring  that, 
when  the  notice  of  motion  for  new  trial  desig- 
nates as  the  ground  therefor  errors  of  law  oc- 
curring at  the  trial  and  excepted  to  by  the  mov- 
ing party,  the  statement  shall  specify  the  par- 
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ticalar  errors  on  which  the  party  will  rely,  does 
not  apply  to  bills  of  exception,  and  does  not 
require  siioh  bills  to  contain  a  specification  ot 
errors  of  law  relied  on. 

3.  Where  plaintiff  saved  his  exception  to  a 
ruling  granting  defendant's  motion  for  a  non- 
suit, and  settled  his  bill  of  exceptions  contain- 
ing the  testimony  and  exception  to  the  ruling 
of  the  court,  such  exception  is  all  that  is  requir- 
ed to  be  shown  by  the  bill  in  order  to  save  plain- 
tiff's right  to  urge  that  the  court's  ruling  in 
granting  the  nonsuit   was  erroneous. 

4.  While,  in  an  action  for  injuries  to  a  serv- 
ant, the  burdeivis  on  the  plaintiff  to  prove  that 
defendant  was  negligent,  and  that  the  injury 
complained  of  was  the  direct  or  proximate  result 
of  the  negligence  alleged,  the  burden  is  on  the 
defendant  to  show  that  plaintiff  was  guilty  of 
such  contributory  negligence  as  would  prevent 
bis  recovery,  or  that  plaintiff  assumed  the  risk 
of  the  employment. 

5.  Though  the  burden  is  on  the  master,  in  an 
action  for  injuries  to  his  servant,  to  prove  con- 
tributory negligence  or  as.sumption  of  risk,  if 
the  existence  of  such  defense  is  disclosed  by 
plaintiff's  witnesses,  defendant  is  entitled  to 
the  same  advantage  thereof  as  though  proven 
on  his  part. 

6.  A  nonsuit  should  not  be  granted  unless  the 
conclusion  from  the  facts  necessarily  follows, 
as  a  matter  of  law,  that  no  recovery  could  be 
had  under  any  view  which  could  reasonably  be 
drawn  from  the  facts  which  the  evidence  tends 
to  establish. 

7.  In  an  action  for  injuries  to  a  servant,  al- 
leged to  have  resulted  from  the  master's  fail- 
ure to  provide  a  safe  place  for  plaintiff  to  work, 
evidence  reviewed,  and  held  not  to  justify  a 
nonsuit  on  the  ground  that  it  conclusively  show- 
ed plaintiff  to  have  been  guilty  of  contributory 
negligence,  or  that  plaintiff  assumed  the  risk. 

8.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  falling  into  an  empty  ore  bin  while  he 
was  engaged  in  uncoupling  a  car  on  a  track 
running  over  several  bins,  plaintiff  testified  that 
he  did  not  know  that  the  bin  was  empty,  de- 
fendant was  not  entitled  to  a  nonsuit  on  the 
ground  that  plaintiff's  testimony  showed  that 
he  knew  that  the  bin  into  which  he  fell  and  an- 
other one  were  empty  and  dangerous,  or  was  I 
charged  with  such  knowledge  from  the  fact  that  \ 
he  passed  over  them  fre<iuently  to  and  from 
his  work. 

9.  Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  negligence  alleged  was  defendant's 
failure  to  provide  and  maintain  a  reasonably 
safe  place  for  plaintiff  to  woi;k,  and  there  was 
RuBlcient  proof  of  such  negligence  to  go  to  the 
jury,  a  variance  relating  merely  to  the  details 
of  the  occurrence  by  which  the  injury  was  caus- 
ed did  not  entitle  defendant  to  a  nonsuit. 

10.  Where,  in  an  action  for  injuries  to  a  serv- 
ant, defendant  moved  for  a  nonsuit  at  the  close 
of  plaintiff's  evidence,  on  the  ground  that  the 
evidence  conclusively  showed  that  plaintiff  was 
guilty  of  contributory  negligence  or  that  he  as- 
sumed the  risk,  it  could  not  be  alleged  for  the 
first  time  on  appeal  that  the  nonsuit  was  prop- 
erly granted  by  reason  of  an  alleged  variance 
between  the  pleading  and  proof. 

Appeal  from  District  Court,  Cascade  Coun- 
ty; J.  B.  Leslie,  Judge. 

Action  by  Xels  Nord  against  the  Boston 
&  Montana  Consolidated  Copper  &  Silver 
Mining  Company.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.    Reversed. 

A.  O.  Gormley  and  Word  &  Word,  for  ap- 
pellant. Ransom  Cooper  and  Wm.  T.  Pigott, 
for  respondent 

CLAYBERG,  C.  O.  Appeal  from  a  judg- 
ment of  nonsuit.    The  action  was  for  dam- 


ages resulting  from  a  personal  Injury  caused 
by  the  alleged  negligence  of  defendant  in  not 
using  ordinary  care  to  provide  and  maintain 
a  reasonably  safe  place  for  plaintiff  to  work. 

It  appears  from  the  record  that  defendant 
had  constructed  six  ore  bins.  In  a  contlnuotu 
line,  for  the  purpose  of  receiving  ore  from 
loaded  freight  cars.  Only  three  of  these 
bins  were  at  tbe  time  of  the  accident  in  ac- 
tual use,  and  these  were  at  the  westerly  end 
of  tbe  line.  The  next  bin  fo  those  In  actual 
use  was  full  of  ore,  which  bad  been  placed 
therein  prior  to  plaintiffs  employment  Bins 
5  and  6  (those  farthest  to  tbe  east)  were 
empty,  and  about  22  feet  In  depth.  Length- 
wise, over  this  line  of  bins,  two  railway 
tracks  bad  been  constructed  and  maintained, 
over  which  cars  containing  ore  were  moved 
from  tbe  east  to  west,  for  tbe  purpose  of 
unloading  In  bins  1,  2,  and  3.  Two  board 
walks  were  also  constructed  parallel  to  the 
railway  tracks  over  all  the  bins— one  about 
214  feet  wide,  between  the  two  railway 
tracks,  and  another  on  tbe  north  side  of  tbe 
tracks.  These  walks  seem  to  have  been  con- 
structed for  the  accommodation  of  the  men 
working  there,  as  a  means  of  passage.  It 
was  the  duty  of  the  men  who  unloaded  the 
cars  in  b||is  1,  2,  and  3  to  bring  tbe  loaded 
cars  from  the  east,  w^here  they  were  stored, 
to  the  place  of  unloading.  For  this  ifnr- 
pose  tbree  men  were  usually  employed;  one 
to  attend  to  tbe  brake  on  the  loaded  car,  one 
to  uncouple  the  car  from  tbe  others,  and  one 
to  start  the  cor  with  a  pinch  bar,  if  neces- 
sary. Bins  5  and  6  were  not  covereB  be- 
tween the  tracks;  bin  4  was  full  of  ore;  the 
nearest  light  was  about  120  feet  away  from 
the  place  where  the  accident  occurred,  being 
suspended  over  the  center  of  bin  3.  Plaintiff 
was  hired  to  unload  ore,  and  do  such  other 
work  connected  therewith  as  was  required 
of  men  in  like  employment  The  injury  com- 
plained of  occurred  about  2  o'clock  a.  m. 
Plaintiff  had  worked  only  10  shifts  prior  to 
that  time,  and  had  never  before  uncoupled 
ears.  One  Nelson,  tbe  "straw  boss"  who 
had  charge  of  the  men  working  on  the  shift, 
told  plaintiff  and  one  Morris  to  go  with  him 
after  a  loaded  car.  When  they  reached  the 
car.  Nelson  mounted  it  on  tbe  end  nearest 
to  bin  No.  3  to  attend  to  the  brake.  Plain- 
tiff, under  Nelson's  directions,  passed  along 
the  car  to  uncouple  It  at  the  other  end.  He 
says  he  placed  his  left  foot  on  the  board 
walk  between  the  tracks,  his  right  foot  on 
the  timber  rail  or  on  the  rail  of  tbe  track, 
and  reached  over  to  uncouple  the  car,  and 
fell  in  tlie  bin,  breaking  bis  back.  'There 
was  a  little  light  between  tbe  tracks,  but  It 
was  very  dark  between  the  cars.  At  the 
conclusion  of  plaintifTs  case  defendant  made 
a  motion  for  nonsuit,  which  was  sustained, 
and  Judgment  entered  for  defendant  From 
the  judgment  this  appeal  Is  prosecuted. 

1.  Counsel  for  respondent  first  objects  to 
the  suffleicncy  of  the  third  specification  of 
error  in  appellant's  brief,  and  insists,  as  the 
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motion  for  nousuit  was  based  upon  the  prop- 
osition that  tlie  evidence  given  on  the  trial 
in  behalf  of  plaintiff  conclusively  showed 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence, or  had  assumed  the  risk  of  the  em- 
ployment, as  well  as  ujKtn  the  proposition 
that  plaintiff's  proof  did  not  tend  to  support 
the  allegations  of  the  complaint,  that  ap- 
pellant could  not  be  heard  to  attack  the 
judgment  of  nonsuit  on  the  ground  that  the 
testimony  did  not  show  contributory  negli- 
gence or  assumption  of  risk.  This  specifica- 
tion is  as  follows:  "It  was  error  in  the  court 
to  bold  that  the  evidence  was  Insufflcient  to 
go  to  the  Jury  as  tending  to  support  the  al- 
legations of  plaintlfTs  complaint  It  was  ac- 
cordingly error  to  sustain  the  defendant's 
motion  for  nonsuit."  Respondent's  objec- 
tion Is  purely  technical,  and  should  only  be 
sustained  if  no  other  conclusion  can  be  reach- 
ed. The  error  complained  of  is  clearly  as  to 
the  action  of  the  court  below  in  granting  a 
nonsuit.  Appellant's  reasons  why  he  claims 
th<i  decision  was  error  are  immaterial,  and 
are  not  required  to  be  set  forth  by  the  rules 
of  this  court.  They  are  therefore  mere  sur- 
plusage, and  should  not  be  considered.  The 
provisions  relied  on  are  found  in  rule  10, 
snbd.  3  (57  Pac.  vii),  which,  among  other 
things,  provides  that  the  appellant's  brief 
shall  contain  "a  specification  of  errors  relied 
upon,  which  shall  be  numbered  and  shall  set 
out  separately  and  particularly  each  error 
intended  to  be  urged."  There  is  no  require- 
ment that  the  specification  shall  set  out  ap- 
pellant's reasons  why  be  claims  the  deci- 
sion is  error.  That  Is  purely  a  matter  of 
argument.  It  Is  sufficient  under  the  provi- 
sions of  this  rule,  therefore,  to  simply  specify 
that  the  court  below  "committed  error  In 
granting  the  motion  for  nonsuit"  The  rules 
of  the  court  are  not  established  for  the  pur- 
pose of  befogging  attorneys,  and  a  reason- 
able Interpretation  of  them,  therefore,  should 
obtain.  The  purpose  of  this  subdivision  of 
mie  10,  above  cited,  is  to  require  attorneys 
to  specify  and  point  out  the  errors  of  which 
they  complain,  and  not  to  give  their  reasons 
why  they  complain  it  is  error,  and,  if  more 
than  one  error  is  charged,  to  number  them 
and  set  them  out  separately  and  particular- 
ly. Counsel  for  appellant  at  the  hearing  re- 
quested permission  to  amend  specification  of 
error  JJo.  3,  which  was  objected  to  by  re- 
spondent on  the  ground  that  the  specification 
in  the  brief  should  correspond  with  the  spec- 
ification of  error  In  the  bill  of  exceptions, 
and  that  the  bill  of  exceptions  could  not  be 
amended,  ergo  the  brief  could  not.  It  seems 
that  attorneys  generally  have  fallen  Into  the 
error  that  the  statutes  require  a  bill  of  ex- 
ceptions to  contain  a  specification  of  errors 
at  law  relied  upon  by  the  parties  settling  the 
same.  We  are  of  the  opinion  that  this  is 
not  required.  None  of  the  sections  of  the 
statutes  providing  for  the  settlement  of  bills 
of  exceptioti  require  that  such  bills  shall 
contain  specifications  of  error  at  law.    The 


statutes  providing  what  the  bill  of  excep- 
tions shall  contain,  it  is  complete  when  tt 
contains  such  matter,  and  therefore  there 
can  be  no  authority  for  requiring  matters  to 
be  stated  in  the  bill  of  exceptions  which  are 
not  required  by  the  statutes.  The  error  prob- 
ably arose  from  the  provisions  of  section 
1173  of  the  Code  of  Civil  Procedure,  which 
requires  that  in  statements,  "when  the  no- 
tice designates  as  the  grouud  of  the  motion 
errors  in  law,  occurring  at  the  trial  and  ex- 
cepted to  by  the  moving  party,  the  statement 
shall  specify  the  particular  errors  upon 
which  the  party  will  rely."  But  an  examina- 
tion of  this  section  shows  that  It  only  ap- 
plies to  statements,  and  has  no  reference  to 
bills  of  exception.  Subdivision  2  of  this  sec- 
tion refers  to  bills  of  exception.  Subdivi- 
sion 3,  which  contains  the  foregoing  lan- 
guage, refers  exclusively  to  a  statement  of 
the  case  settled  on  motion  for  a  new  trial. 
The  California  statutes  are  the  same  as 
ours,  and  that  court  has  uniformly  held  the 
doctrine  above  announced.  Keay  v.  Butler, 
69  Cal.  672,  11  Pac.  4GS;  Shadbume  v.  Daly, 
76  Cal.  355,  18  Pac.  403;  Hagman  v.  Wil- 
liams, 88  Cal.  146,  25  Pac.  1111;  Barfleld  v. 
South  Side  Irrigation  Co.,  Ill  Cal.  118,  43 
Pac.  406;  Snell  v,  Payne,  115  Cal.  218,  46 
Pac.  1069.  In  this  case  motion  for  nonsuit 
was  made  and  granted.  Plaintiff  below  sav- 
ed his  exceptions,  and  settled  his  bill  of  ex- 
ceptions containing  the  testimony  and  his 
exceptions  to  the  ruling  of  the  court.  This 
exception  Is  all  the  statute  requires  to  be 
shown  in  the  bill  of  exceptions  to  save  his 
right  to  urge  the  error  in  this  court 

2.  Did  the  court  err  In  granting  the  nbn- 
sult?  We  shall  preface  our  consideration  of 
this  question  with  a  statement  of  some  legal 
principles,  and  then  apply  snch  principles  to 
the  question  in  hand. 

(1)  The  question  presented  on  a  motion  of 
nonsuit  is  one  of  law.  Em^son  v.  Eldorado 
Ditch  Co.,  18  Mont  247,  44  Pac.  960;  Don- 
ahue V.  Gallavan,  43  Cal.  673. 

(2)  The  following  are  generally  questions 
of  fact:  (a)  Whether  the  defendant  was  neg- 
ligent, (b)  Whether  the  injury  complained 
of  was  the  direct  or  proximate  result  of  the 
negligence  alleged,  (c)  Whether  the  plaln- 
tilt  was  guilty  of  such  contributory  negli- 
gence as  will  prevent  his  recovery,  (d) 
Whether  the  plaintiff  assumed  tbe  risk  of 
the  employment.  The  burden  is  always  up- 
on plaintiff  to  show  the  facts  specified  in  "a" 
and  "b."  The  burden  in  this  case  was  upon 
defendant  to  show  the  facts  specified  In  "c" 
and  "d."  The  decisions  of  this  court  have 
settled  the  proposition  that  In  a  case  of  this 
character  tiie  burden  Is  upon  the  defendant 
to  allege  and  prove  contributory  negligence. 
Cummlngs  v.  Helena  &  Livingston  S.  &  R. 
Co.,  20  Mont  434,  68  Pac.  852.  This  court 
In  the  case  last  cited,  uses  the  fcdlowing 
language:  "In  actions  for  personal  Injuries 
the  absence  of  contributory  negligence  Is  not 
required  to  be  pleaded  or  proved  by  the  plain- 
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tiff,  but  its  presence  Is  a  matter  of  defense. 
Such  Is  the  law  In  Montana.  Higley  t.  Gil- 
mer, 3  Mont.  90,  35  Am.  Rep.  450;  MulvUIe 
V.  Pac.  Mutual  Life  Ins.  Co.,  19  Mont  95,  47 
Pac.  650.  The  contrary  rule  was  announced 
iu  Ryan  t.  Gilmer,  2  Mont  517,  25  Am.  Rep. 
744,  but  has  been  overturned  by  the  cases 
cited  and  those  referred  to  by  the  opinions 
therein.  If,  however,  the  complaint  shows 
the  proximate  (or  a  proximate)  cause  of  the 
injury  to  have  been  the  act  of  the  plaintiff, 
the  complaint  must  also  state  his  freedom 
from  negligence  in  the  doing  of  the  act,  oth- 
erwise the  pleading  is  bad.  Kennon  v.  Gil- 
mer, 4  Mont.  433,  2  Pac.  21.  And  so,  if  the 
evidence  in  behalf  of  the  plaintiff  shows  the 
injury  to  have  been  directly  caused  (either 
in  whole  or  In  part)  by  his  act,  the  burden 
is  immediately  upon  him  to  prove  that  he 
was  exercising  ordinary  care  at  the  time. 
Nelson  V.  City  of  Helena,  16  Mont  21,  39 
Pac.  905."  This  doctrine  has  been  rean- 
nounced  and  reaflOrraed  in  the  case  of  Ball  v. 
Gussenhoven  (Mont)  74  Pac.  871.  Of  course, 
the  existence  of  these  defenses  may  be  dis- 
closed by  plaintiff's  witnesses,  and.  If  so  dis- 
•  closed,  defendant  can  have  the  same  advan- 
tage of  them  as  if  proven  on  his  part 

(3)  The  rule  of  this  court  governing  non- 
suits is  well  stated  in  the  case  of  Cain  v. 
Gold  Mountain  Mining  Company,  27  Mont 
529,  71  Pac.  1004,  in  the  following  longuage: 
"Uiwn  a-  motion  for  a  nonsviit  everything 
will  be  deemed  to  be  proved  which  the  evi- 
dence tends  to  prove.  State  ex  rel.  Plgott  v. 
Benton,  13  Mont  306,  34  Pac.  301;  Morse  v. 
Granite  County  Commissioners,  19  Mont.  450, 
48  Pac.  745.  The  rule  is  well  established 
'that  no  cause  should  ever  be  withdrawn 
from  the  jury  unless  the  conclusion  from  the 
facts  necessarily  follows,  as  a  matter  of  law, 
that  no  recovery  could  be  had  upon  any  view 
which  could  reasonably  be  drawn  from  the 
facts  which  the  evidence  tends  to  establish.' 
Great  Northern  By.  Co.  v.  McLaughlin,  17 
O.  C,  A.  330,  70  Fed.  669."  See,  also.  Cole- 
man V.  Perry  (Mont)  72  Pac.  42;  Ball  v. 
Gussenhoven  (Mont)  74  Pac.  871;  Michener 
V.  Frausham,  Id.  448;  Gardner  v.  Mich, 
dent  R.  Co.,  150  U.  8.  349,  14  Sup.  Ct  140, 
37  L.  Ed.  1107;  Patton  v.  Southern  Ry.  Co., 
82  Fed.  979,-  27  C.  C.  A.  287.  These  ques- 
tions, being  generally  questions  of  fact  on- 
ly bec<Hne  questions  of  law  where  the  facts 
are  such  that  "all  reasonable  men  must 
draw  the  same  conclusion  from  them."  In 
Patton  V.  Southern  Ry.  Co.,  supra,  the  court 
says:  "It  Is  difficult  to  mark  with  preci- 
sion the  exact  line  which  separates  the  func- 
tions of  the  judge  from  the  functions  of  the 
jury  in  actions  of  negligence;  for  this  being 
a  mixed  question  of  law  and  fact  and  the 
terms  by  which  it  is  usually  defined  having 
a  relative  significance,  the  rule  requiring 
judges  to  decide  questions  of  law,  and  juries 
to  decide  questions  of  fact,  is  perplexed  with 
subtleties  when  applied  to  the  special  cir- 


cumstances of  each  particular  case.  When 
the  facts  are  undisputed,  and  such  that  all 
reasonable  minds  must  draw  the  same  con- 
clusion from  them,  it  is  clearly  the  duty  of 
the  judge  to  say,  as  matter  of  law,  whether 
or  not  they  make  a  case  of  actionable  negli- 
gence; but  such  is  the  infirmity  of  the  hu- 
man mind,  and  such  its  idiosyncrasies,  that 
minds  equally  honest  may  sometimes  draw 
different  conclusions  from  the  same  facts. 
In  all  such  cases,  and  wherever  the  facts  are 
in  dispute,  it  is  as  clearly  the  duty  of  the 
judge  to  submit-them  to  the  jury;  for  the 
law  holds  that  12  impartial  men,  applying 
their  separate  and  varied  observations  and 
experiences  of  everyday  life  to  the  decision 
of  questions  of  fact,  are  more  likely  to  reach 
a  correct  conclusion  tlian  a  single  judge;  and 
this  must  be  so.  If  the  jury  system  is  worthy 
to  be  preserved.  The  courts  have  long  since 
abrogated  the  doctrine  that  a  mere  scintilla 
of  evidence  from  which  there  might  he  a 
surmise  of  negligence  is  sufficient  to  carry  a 
case  to  a  jury,  and  have  adopted  the  more 
reasonable  rule  that  In  all  cases  there  is  a 
preliminary  question,  which  the  judge  must 
decide— whether,  granthig  to  the  testimony 
all  the  probative  force  to  which  it  Is  enti- 
tled, a  jury  can  properly  and  justifiably  in- 
fer negligence  from  the  facts  proved;  for, 
while  negligence  is  usually  an  inference  from 
facts,  it  must  be  proved,  and  competent  and 
sufficient  evidence  is  as  much  required  to 
prove  It  as  to  prove  any  other  fact  The 
simplest  definition  of  'negligence'  is  absence 
of  due  care  under  the  circumstances.  This 
seems  easy  of  comprehension,  but  whai  one 
attempts  to  apply  it  to  a  particular  case,  the 
inherent  vagueuess  of  the  terms  'due  care* 
and  'reasonable  prudence'  becomes  appar^it; 
for  there  is  no  fixed  and  immutable  standard 
by  which  to  measure  duty  in  the  varying  and 
diverse  transactions  and  happenings  of  life, 
and  what  may  be  due  care  in  one  condition 
and  relation  Is  the  want  of  it  in  another.  A 
pitocesB  of  ratiocination,  therefore,  becomes 
necessary— comparison  and  deduction.  When 
this  comes  into  play,  new  difficulties  arise 
from  the  distinctive  Individualities,  peculiar- 
ities, and  anfractuosities  of  the  human  mind. 
Of  all  the  reported  cases  wherein  judges 
have  granted  nonsuits  or  directed  verdicts 
in  actions  of  negligence,  there  are  few  where 
other  judges,  equally  conscientious,  might 
not  have  discovered  some  fact  which  would 
be  considered  rightly  capable  of  producing  a 
different  impression  on  other  minds,  and 
therefore  properly  cognizable  by  a  jury.  One 
clear  thread  seems  to  run  through  them  all, 
and  that  Is  that  In  all  actions  founded  on 
negligence,  whenever  the  facts  are  In  dispute 
or  conflicting,  or  the  credibility  of  witnesses 
is  involved,  or  the  preponderance  of  testi- 
mony, and  wherever  the  facts  admitted  or 
not  denied  are  such  that  fair-minded  men 
might  draw  different  Inferences  from  them, 
It  is  a  case  for  a  jury;  and  a  case 'should  not 
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tie  ■withdrawn  from  the  Jury  unless  the  infer- 
ences from  the  facts  ore  so  plain  as  to  be  a 
legal  conclusion." 

We  have  carefully  examined  the  testimony 
-disclosed  by  the  record,  and  cannot  say  that 
"the  facts  are  such  that  all  reasonable  men 
must  draw  the  same  conclusion  from  them." 
Therefore  we  must  conclude  that  the  above 
stated  questions  tn  this  case  were  questions 
of  fact,  and  that  the  court  erred  in  granting 
■H  nonsuit. 

3.  Counsel  for  respondent  claim  that  appel- 
lant's own  testimony  conclusively  shows  that 
he  either  had  full  knowledge  that  bins  5  and 
•6  were  open,  empty,  and  dangerous,  or  was 
-charged  with  such  knowledge  from  the  fact 
that  be  passed  over  them  frequently  to  and 
from  his  work.  But  appellant  denies  such 
knowledge;  and  this  fac4  taken  in  connec- 
tion with  other  facts  and  circumstances  dis- 
closed in  the  evidence  for  plaintiff,  Is  suffi- 
cient, -we  think,  to  go  to  the  Jury  upon  the 
question  of  plaintiff's  knowledge  or  means 
-of  knowledge  of  the  dangerous  condition  of 
the  place  of  his  employment 

4.  It  Is  also  claimed  that  there  was  a  vari- 
ance between  the  allegations  of  the  com- 
plaint and  the  proof.  As  before  stated,  the 
-negligence  charged  was  that  defendant  did 
not  use  ordinary  care  to  provide  and  main- 
tain a  reasonably  safe  place  for  plaintiff  to 
work.  We  think  the  proof  of  this  negligence 
was  sutUcicnt  to  go  to  the  jury.  The  varl- 
4tnce  claimed  does  not  go  to  the  showing  of 
the  negligence  alleged,  but  merely  to  the  de- 
tails of  the  occurrence  by  which  the  Injiury 
waa  caused,  and  we  cannot  say  that  such 
variance  entitled  defendant  to  a  noinsuit;  be- 
sides, the  motion  for  nonsuit  was  not  based 
upon  variance,  and  no  new  grounds  can  be 
advanced  in  this  court 

Further  reference  to  the  many  other  prop- 
ositions urged  by  re^Kindent  seems  unneces- 
sary. We  advise  that  the  Judgment  ap- 
pealed from  be  reversed,  and  the  case  re- 
manded for  trial. 

POORMAN  and  CALLOWAY,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  is  re- 
-versed,  and  the  case  remanded  for  trlaU 


.(30  Hont.  a) 

McMillan  et  ai.  t.  frank. 

(Supreme  Court  of  Montana.    March  3,  1904.) 

CONTHACT-LEASB  OF  MINE— SUIT  BY  ADJOIN- 
ING OWNKR-INDEMNITY-PLEADINQ— AMEND- 
MENT—EVIDENCE  —  INSTRUCTIONS  —  HAJIM- 
LBSS  ERROR. 

1.  In  aa  action  against  the  lessor  of  a  min- 
-ing  claim  on  an  alleged  agreement  to  indemnify 
the  lessees  for  their  expense  in  working  a  mine 
thereon  in  case  an  adjoining  owner's  claim  to 
it  should  be  compromised,  or  the  mining  claim 
sold,  where  the  answer  denied  the  allegations 
-of  the  complaint,  and  alleged  that  the  adjoin- 
ing owner  claimed  the  minCj  and  that  the  les- 
sor had  not  asserted  that  it  belonged  to  his 
-claim,  and  had  no  information  on  that  point 
'«zcei^  from  the  lessees,  it  was  proper  to  j/ex- 


mit  an  amendment  to  tbe  answer,  at  the  close 
of  the  evidence  offered  by  the  lessees,  alleging 
that  any  contract  relating  to  the  mine  was  on 
condition  that  it  had  its  apex  in  the  lessor's 
claim,  and  stating  on  information  and  belief 
that  its  apex  was  in  the  adjoining  owner's  claim. 

2.  In  an  action  by  the  lessees  of  a  mining 
claim  on  an  alleged  agreement  to  pay  them 
$8,000  to  indemnify  them  for  expenses  incur- 
red in  case  the  lessor  should  compromise  an  ad- 
joining owner's  suit  for  possession  of  a  mine, 
or  should  sell  the  mining  claim,  the  lessor's  tes- 
timony that  he  sold  the  claim,  together  with 
other  mining  property,  for  $2,500,  was  admissi- 
ble. 

3.  Where  the  lessees  of  a  mining  claim  show- 
ed that, a  suit  against  the  lessor  for  possession 
of  a  mine  in  the  claim  was  ordered  dismissed 
as  settled,  the  lessor's  testimony  that  he  knew 
nothing  about  a  compromise  of  the  suit,  and 
did  not  know  it  was  dismissed  as  settled,  was 
admissible. 

4.  In  an  action  against  the  lessor  of  a  mining 
claim  on  an  alleged  agreement  to  indemnify  the 
lessees  for  expense  in  working  a  mine  thereon 
in  case  an  adjoining  owner's  suit  for  possession 
of  the  minq  should  be  compromised,  or  the  claim 
sold,  where  the  witnesses  for  the  lessees,  in 
the  examination  in  chief,  purported  to  give 
the  entire  conversation  on  which  their  claim, 
of  a  contract  was  based,  testimony  in  rchnttal 
as  to  whether  the  promises  to  indemnify  the 
lessees  were  made  dependent  on  finding  that 
the  apex  of  the  mine  in  the  lessor's  claim  was 
properly  excluded. 

5.  Where  a  mine  worked  by  lessees  of  a 
claim  had  its  apex  in  an  adjoining  claim,  the 
lessor  was  under  no  obligation  to  protect  them 
against  a  salt  of  the  adjoining  owner  for  pos- 
session of  the  mine,  and  his  promise  to  do  so  is 
not  binding,  unless  supported  by  some  other 
consideration  than  the  covenants  of  the  lease. 

6.  In  an  action  against  the  lessor  of  a  mining 
claim  on  an  alleged  agreement  to  indemnify  the 
lessees  for  expenses  incurred  in  case  an  ad- 
joining owner's  suit  shonld  be  compromised,  or 
the  mining  claim  sold,  any  error  in  an  instruc- 
tion that  the  order  of  dismissal  in  the  adjoin- 
ing owner's  suit  was  not  final  was  harmless, 
where  it  was  undisputed  that  the  lessor  sold 
the  claim. 

7.  Wliere  the  evidence  was  conflicting  as  to 
whether  there  was  a  contract  the  jury's  find- 
ing is  conclusive. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court  Silver  Bow  County;  Jno.  Lind- 
say, Judge. 

Action  by  A.  A.  McMillan  and  others 
against  H.  L.  Frank.  From  a  judgment  for 
defendant  plaintiffs  appeal.    Affirmed. 

The  facts  In  this  case,  in  so  far  as  It  Is 
necessary  to  state  them,  are  that  In  Octo- 
ber. 1800,  the  respondent  Frank,  leased  to 
one  Cusick,  appclUints'  assignor,  an  undivid- 
ed one-half  interest  in  and  to  the  Clark  lode 
claim.  The  lease  contained  the  usual  cove- 
nant for  quiet  possession.  In  the  month  of 
June,  1891,  the  appellants  discovered  within 
the  exterior  boundaries  of  the  Clark  claim  a 
large  body  of  ore,  and  commenced  to  ex- 
tract the  same.  On  June  29th  the  Anaconda 
Mining  Company,  which  then  owned  a  claim 
adjoining  the  Clark,  called  the  "Mountain," 
began  an  injunction  suit  against  appellants 
and  respondent;  claiming  that  the  ore  body 
upon  which  the  appellants  were  worldng  was 
part  of  a  vein  which  had  Its  apex. in  the 
Mountain  claim,  and  consequently  was  no 
part  of  the  Clark.  When  the  writ  of  injonc- 
tioD  was  served,  the  appellants  and  respond- 
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«nt  had  a  conference,  In  which  the  situation 
R'as  thorotighly  discussed.  Both  believed 
•ih&t  the  ore  body  upon  which  the  appellants 
wore  working  was  part  of  a  vein  which  had 
Its  apex  within  the  limits  of  the  Clark  claim. 
Respondent  agreed  with  appellants  that  he 
jvould  employ  an  attorney  and  defend  the 
jult,  and  that  he  would  exploit  the  Clark 
claim  for  the  purpose  of  demonstrating  that 
ihe  apex  In  question  was  In  fact  within  the 
boundaries  of  the  Clark.  The  foregoing  facts 
lire  undisputed.  Appellants  also  alleged 
"that  thereafter  plaintiffs  surrendered  to  de- 
fendant the  entire  possession  of  said  lode 
claim,  and  permitted  defendant  to  use  their 
tools  and  appliances  with  which  they  had 
been  operating  the  said  mine  to  make  the 
said  development  work  as  aforesaid,  and,  in 
oonsideration  of  the  matters  and  things  above 
set  out,  and  a  surrender  of  the  said  lode 
claim,  and  of  the  use  of  the  tools  and  appll- 
;inces  for  the  purpose  of  doing  the  said  de- 
velopment work,  the  defendant  then  and 
(here  agreed  that  he  would  litigate  said  suit 
to  a  successful  termination,  and  in  such 
event,  or  in  the  event  of  his  compromising 
said  suit,  or  In  the  event  of  his  selling  his 
said  undivided  one-half  interest  in  the  said 
Clark  lode  claim  to  the  said  Anaconda  Min- 
ing Company,  he  would  then  pay  and  re- 
imburse plaintiffs  for  all  the  money  and  la- 
bor that  they  had  expended  and  all  costs  and 
expenses  that  they  had  Incurred  In  doing  de- 
velopment work  on  the  said  Clark  lode  claim 
as  aforesaid."  They  further  alleged  that  re- 
spondent did  afterward  compromise  the  suit 
and  sell  his  interest  In  the  Clark  claim  to 
the  Anaconda  Mining  Company,  but  did  not 
repay  or  reimburse  them  for  any  of  the  ex- 
penditures made,  laboi'  done,  or  materials  fur- 
nished by  them.  All  these  allegations  were 
fully  denied  by  respondent.  He  denied  that 
the  ore  body  In  question  was  a  part  of  the 
t;iark  claim;  alleged  that  the  Anaconda  Min- 
ing Company  "claimed  to  be  the  owner  of 
said  vein  by  reason  of  Its  ownership  of  cer- 
tain claims  lying  north  of  the  said  Clark 
lode  claim,  and  that  it  also  claimed  that  the 
said  vein  or  body  of  ore  had  its  apex  In  the 
vein  so  owned  by  the  said  company,  or  one 
of  them,  and  that  It  did  not  have  Its  apex 
In  the  Clark  lode  claim,  and  was  not  part  of 
the  latter";  alleged  that  the  Anaconda  Min- 
ing Company  did  not  lay  any  claim  or  set 
.ip  any  title  to  the  on"  undiirided  half  part 
of  the  Clark  claim  leased  by  him  to  Cusick, 
or  to  any  part  of  the  Clark  claim  Itself;  de- 
fied that  he  claimed  or  asserted  to  appel- 
lants that  the  said  vein  or  ore.  body  was  a 
part  of  the  Clark  claim,  or  that  the  apex  of 
gnid  vein  or  ore  bod.v  was  within  the  bounda- 
fies  of  the  Clark  claim;  averi-ed  that  he  had 
no  knowledge  concerning  these  matters,  and 
no  Information  except  such  as  was  given 
and  furnished  to  him  by  the  appellants  tliem- 
.selves.  Under  the  statute  In  force  at  the 
time,  the  answer  was  deemed  denied  with- 
out reply. 
At  the  trial,  after  appellants  had  closed 


their  case  In  chief,  the  court,  over  appel- 
lants' objection,  permitted  respondent  to 
amend  his  answer  by  adding  thereto  certain 
allegations.  In  which  respondent,  without  ad- 
mitting any  contract  between  himself  and  ap- 
pellants, averred  that  any  and  all  stipula- 
tions, agreements,  or  transactions.  If  any, 
that  may  have  been  had  between  the  parties 
relating  to  the  matter  alleged  In  the  com- 
plaint, were  "made,  done,  and  bad  upon  the 
understanding  and  condition"  that  the  vein 
in  question  should  be  shown  to  be  a  part 
of  the  Clark  claim,  and  that  it  had  Its  apex 
therein,  and  that  It  was  not  intended  by  the 
parties,  or  either  of  them,  that  respondent 
should  pay  anything  to  the  appellants,  or 
assume  any  liability  towards  them.  In  case 
the  apex  of  the  vein  should  be  found  to  be 
in  one  of  the  claims  of  the  Anaconda  Mining 
Company,  or  outside  the  Clark  claim;  and 
averred,  upon  his  Information  and  lielief,  that 
the  apex  was  found  to  be  In  the  Mountain 
claim,  belonging  to  the  Anaconda  Mining 
Company,  and  that  the  location  of  the  Moun- 
tain claim  was  prior  to  that  of  the  Clark. 

Appellants  did  not  attempt  to  show  that 
the  apex  of  the  vein  or  ore  Ix>dy  was  in  the 
Clark  claim.  They  relied  upon  the  contract 
alleged  in  their  complaint.  McGorem,  one 
of  the  appellants,  in  relating  a  conversation 
with  respondent,  said,  in  part:  "He  told  me 
he  was  going  to  fight  that  lawsuit  right  to  a 
finish;  wos  going  to  develop  that  lead,  and 
show  the  Anaconda  Company  that  the  apex 
of  that  lead  was  In  the  Clark  ground.  Frank 
made  the  remark  right  there.  In  the  presence 
of  tliree  of  us,  that  he  would  pay  us  what 
we  were  out.  In  case  it  came  to  a  settlement 
or  compromise."  Speaking  of  a  conversation 
subsequent  to  the  one  Just  quoted,  McGovem 
said:  "He  repeated  Just  what  he  said  that 
afternoon— that,  if  it  ever  came  to  a  compro- 
mise with  the  Anaconda  Company  or  anybody 
else,  that  we  would  get  every  dollar  that  we 
were  out.  I  have  given  Frank's  exact  words 
about  reimbursing  us,  as  nearly  as  I  can 
rememljer.  Mr.  Frank  said  he  would  sink  a 
shaft  right  on  his  own  ground,  and  show  the 
Anaconda  Company  that  It  was  his  mine, 
and  on  his  lead.  He  asked  Mike  Devine  Tone 
of  the  appellants]  if  he  would  take  charge 
of  the  development  work,  and  he  also  asked 
for  the  privilege  of  using  the  shaft  and  tools 
to  do  this  development  work  with.  •  •  • 
Mr.  McMillan  and  Mr.  Frank  and  the  other 
gentlemen  pi-esent,  who  were  not  miners,  all 
took  our  Judgment  as  to  what  ground  this 
lead  belonged  to.  I  told  them  all  that  I  was 
satisfied  that  the  lead  belonged  to  the  Clark 
ground,  and  I  had  nothing  else  to  point  dif- 
ferent. I  really  did  believe  that  statement 
at  the  time." 

To  sustain  his  answer,  respondent  intro- 
duced evidence  tending  to  show  that  the  apex 
of  the  ore  body  In  question  was  in  fact  In 
the  Mountain  claim,  belonging  to  the  Ana- 
conda Mining  Compan.v,  and  in  his  testimony 
denied  that  he  had  made  any  kind  of  a  con- 
tract with  the  appellants  in  which  be  agreed 
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to  reimburse  them  for  tbelr  time  or  money 
<;xpended  In  developing  the  Clark  lode,  and 
discovering  the  ore  body  therein.  He  testified 
that  he  had  expended  about  $3,000  In  an 
endeavor  to  show  that  the  apex  of  the  ore 
body  was  In  the  Clark  lode,  but  without 
avail. 

The  Jnry  found  a  verdict  in  favor  of  re< 
spondent  A  motion  for  a  new  trial  was 
made,  which  was  denied,  and  appellants  then 
perfected  this  appeal. 

F.  T.  McBrlde  and  B.  M.  Harwood,  for 
appellants.  Stapleton  ft  Btapleton,  for  re- 
spondent. 

CAI-LAWAT,  O.  (after  stating  the  facts). 
1.  Appellants  Insist  that  the  court  erred  in 
permitting  respondent  to  amend  his  answer 
dnrlng  the  progress  of  the  trial,  and  say 
the  amendment  was  inconsistent  with  the 
original  answer,  and  that  it  raised  a  new  is- 
sue after  appellants  had  put  in  ttielr  case  In 
chief.  We  think  the  amendment  simply  ac- 
centuated the  defense  alleged  in  the  original 
answer.  Bespondent  leased  the  Clark  claim 
with  a  covenant  that  the  lessee  should  have 
the  quiet  and  peaceable  possession  of  the 
same,  with  the  right  to  extract  the  ores  and 
minerals  therefrom.  If  the  vein  of  which 
the  ore  body  was  a  portion  had  its  apex  In 
the  Mountain  claim,  and  not  in  the  Clark 
claim,  then  the  ore  body  was  not  a  part  of 
the  Olarlc,  and  was  not  Included  in  appellants' 
lease.  That  the  Mountain  claim  has  extra- 
lateral  rights  is  not  controverted  by  appel- 
lants. The  controversy  between  appellants 
and  respondent,  as  shown  by  the  complaint 
and  answer,  both  before  and  after  amend- 
ment, arose  upon  the  hypothesis  that  the 
apex  of  the  vein  or  ore  body  was  within  the 
Clark  claim.  We  fail  to  see  how  the  in- 
consistency alleged  to  exist  in  the  answer 
after  amendment  prejudiced  appellants'  case 
In  any  way.  We  do  not  think  any  new  issue 
was  Injected  by  the  amendment  The  testi- 
mony necessary  to  support  the  amendment 
would  have  been  admissible  without  it 

2.  Appellants  contend  that  the  court  erred 
In  not  striking  out  at  their  instance  a  state- 
ment made  by  respondent  to  the  effect  that 
he  sold  his  interest  in  the  Clark  lode,  togeth- 
er with  an  eighth  Interest  in  the  Nettie  lode. 
for  52,500.  We  see  no  error  in  the  court's 
mling.  The  appellants  based  their  action  up- 
on an  alleged  promise  made  by  respondent 
to  pay  them  over  ^8,000  in  case  he  should 
compromise  the  suit  or  sell  the  Clark  claim. 
He  testified  that  he  actually  did  sell  the 
Clark  claim,  together  with  an  interest  in 
another,  for  $2,500.  This  was  a  circumstance 
for  the  Jury  to  consider  In  arriving  at  Its 
verdict. 

3.  Appellants  showed  by  a  Journal  entry  of 
the  district  court  dated  May  16,  1894,  that 
the  suit  brought  by  the  Anaconda  Mining 
Company  had  been  ordered  dismissed  as  set- 
tVkL    Bespondent  testified  that  he  did  not 


know  anytliing  about  a  compromise  of  th« 
suit  and  did  not  know  It  was  dismissed  a< 
settled.  Appellants  moved  to  strike  out  this 
testimony  as  incompetent  on  the  ground  that 
the  action  of  a  person  In  court  through  bia 
attorney  is  his  action,  and  the  client  is  bound 
by  it  The  court  overruled  the  objection.  Ita 
action  in  so  doing  was  not  wrong.  The  Jour- 
nal entry  In  question  does  not  show  that  re- 
spondent or  his  attorney  bad  anything  to  do 
with  it  If  respondent  had  not  interposed 
an  answer  asking  for  affirmative  relief— and 
there  is  no  showing  that  any  answer  was 
filed— the  Anaconda  Mining  Company  had  the 
right  to  dismiss  the  action,  even  against  re- 
spondent's consent. 

4.  After  respondent  had  closed  his  case, 
appellants  called  the  witness  McGovem  to 
the  stand,  and  asked  him  this  question: 
"State  whether  or  not  Mr.  Frank  made  ,.he 
promises  which  you  have  testified  to  as  to 
reimbursement  of  lessees  for  the  labor  and 
expenditures  they  made  on  the  Clark  lode, 
dependent  upon  the  fact  of  his  afterward  dis- 
covering the  apex  of  the  ore  body  which  the 
lessees  discovered  upon  the  Clark  claim?" 
This  was  objected  to  as  not  rebuttal  testimo- 
ny, for  the  reason  that  what  took  place  be- 
tween the  appellants  and  respondent  had 
been  fully  gone  into  in  the  examination  in 
chief  of  the  same  witness.  The  evidence  of- 
fered was  a  mere  Repetition.  This  witness, 
as  shown  by  the  statement  of  facta,  testified 
that  he  had  given  the  exact  language  of  re- 
spondent as  to  the  promise  of  reimbursement 
All  of  appellants'  witnesses  who  testified  con- 
cerning the  conversations  with  Frank  were 
examined  minutely  as  to  such  conversations, 
lK>th  upon  direct  and  cross  examination,  and 
assumed  to  give  all  of  the  testimony  which 
they  remembered,  in  detail.  The  offered 
proof,  therefore,  was  properly  excluded. 

5.  Appellants  urge  that  the  court  erred  in 
giving  instruction  No.  9,  in  which  the  Jury 
was  told  that,  respondent  was  under  no  legal 
obligation  to  protect  appellants  against  the 
suit  of  the  Anaconda  Mining  Company;  that 
a  promise  on  the  part  of  respondent  to  pro- 
tect the  appellants  or  to  pay  them  could  not 
be  binding  nnless  based. upon  some  considera- 
tion other  than  the  covenants  contained  in 
the  lease.  This  instruction  was  given  upon 
the  assumption  tliat  the  apex  of  the  ore  body 
was  within  the  Mountain  claim.  Had  there 
been  any  controversy  upon  that  point,  it 
would  have  been  error  to  so  instruct  the  Jury. 
Ttiat  the  apex  was  within  the  Mountain 
claim  is  undisputed.  Appellants  did  not  de- 
ny that  such  was  the  fact  either  in  their 
case  in  chief  or  in  rebuttal.  Respondent  on 
the  other  hand,  {Produced  much  testimony  to 
prove  it  If,  as  we  have  suggested  al>ove, 
the  ore  body  was  not  a  part  of  the  Clark 
claim,  but  was  a  part  of  the  Mountain  claim, 
neither  respondent  nor  his  lessees  were  enti- 
tled to  it,  and  respondent  was  under  no  obli- 
gation to  defend  the  suit  brought  by  the  Ana- 
conda Mining  Company.     This  matter  was 
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fully  covered  by  Instruction  No.  16,  which  ap- 
pellnnts  have  not  attacked  in  their  argument. 
C.  Appellants  urge  that  It  was  error  for 
the  court  to  tell  the  Jury,  in  Instruction  No. 
20,  that  the  minute  order  dismissing  the  ac- 
tion brought  by  the  Anaconda  Mining  Com- 
pany was  not  conclusive  and  did  not  amount 
to  a  final  or  absolute  dismissal  of  the  suit, 
because  It  was  not  followed  by  any  other  or- 
der or  Judgment.  We  regard  this  Instruc- 
tion as  Immaterial  and  harmless.  Appellants 
had  shown  that  the  respondent  sold  the  prop- 
ert)'  in  question  to  one  Haggin  on  January 
23,  1894,  some  months  prior  to  the  time  the 
minute  entry  of  dismissal  was  made,  and 
that  Haggin  thereafter  transferred  it  to  the 
Anaconda  Mining  Company.  Respondent 
himself  testified  that  he  sold  It  to  Haggin. 
Whether  the  suit  was  technically  dismissed 
did  not  matter.  The  facts  were  before  the 
Jury.  Upon  appellants'  theory  of  the  case, 
respondent  was  liable  if  he  sold  the  Clark 
lode  to  any  one. 

7.  Appellants  take  exception  to  a  number 
of  other  instructions  given  to  the  Jury,  but, 
after  giving  due  attention  to  their  argument 
pertinent  thereto,  we  do  not  find  that  they 
have  pointed  out  any  error  therein. 

8.  On  the  question  whether  there  was  a 
contract  or  agreement  between  appellants 
and  respondent  with  respect  to  the  subject- 
matter  of  this  action  there  was  a  substantial 
conflict  of  testimony.  The  Jury  found  for 
respondent,  and,  under  the  settled  rule.  Its 
finding  thereon  is  conclusive. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  the  judgment  and  order  should 
be  affirmed 

CLAYBERG,   0.  C,  and  POORMAN,  C. 

concur. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(30  Mont  70 

MORIN  v.  WELLS  et  bL 
(Supreme  Court  of  Montana.    March  7,  1904.) 

JUSTICES— APPEALr-BOND— SURETIES— JUSTIFI- 
CATION—OBJECTION  TO  SURETIES— CONSID- 
ERATION —  JURISDICTION  —  PRESUMPTIONS  — 
STATUTES. 

1.  Code  Civ.  Proc.  {  1760,  provides  that  an 
appeal  from  a  justice  is  to  be  taken  by  filing 
a  notice  of  appeal  with  the  justice,  and  8ei*T- 
ing  a  copy  ou  the  adverse  party.  Held  that, 
in  the  abseace  of  any  showing  to  the  contrary, 
it  is  to  be  presumed  that  a  notice  filed  with 
the  justice  was  properly  served. 

2.  Code  Civ.  Proc.  §  1763,  provides  that  ap- 
pellee, on  an  appeal  from  a  justice,  may  ex- 
cept to  the  sufficiency  of  the  sureties  on  the 
appeal  bond,  and,  unless  they  or  others  justify 
in  five  dnys,  the  appeal  must  be  resai-ded  as  if 
uo  bond  had  been  given,  and  that  an  appeal  is 
not  effectual  unless  there  is  a  proper  bond. 
Held,  that  an  exception  to  the  sureties  does  not 
divest  the  court  of  jurisdiction. 

3.  The  statute  is  directory  and  for  appellee's 
bt'uefit,  and  he  may  waive  his  privilege  of  ex- 


cepting to  the  sureties,  and  may  withdraw  it 
after  exception. 

4.  If  appellee  Insists  that  the  snreties  jnstify, 
the  statute  is  mandatory  ou  appellant. 

5.  Where  appellee  excepted  to  the  sufficiency 
of  the  sureties,  counsel  for  the  parties  had  a 
right  to  stipulate  for  an  extension  of  the  time 
within  which  the  sureties  might  justify  beyond 
the_  time  fixed  by  the  statute. 

6.  The  parties  to  au  appeal  from  a  justice 
stipulated  for  an  extension  of  the  time  within 
which  the  snreties  might  justify  beyond  that 
fixed  by  the  statute,  and,  within  the  time  so 
stipulated  for,  defendant  signed  as  a  surety. 
Six  months  later,  the  appeal  was  dismissed. 
Held,  that  the  signature  of  defendant  was  not 
without  consideration;  it  being  for  the  purpose 
of  preventing  the  appeal  from  becoming  inef- 
fectual and  it  havmg,  at  least  operated  to 
stay  proceedings  for  several  months. 

7.  Defendant's  action  in  becoming  a  surety, 
under  the  circumstances,  was  not  contrary  to 
pubUc  policy. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict (3ourt,  Fergus  County;  B.  K.  Gheadle. 
Judge. 

Action  by  Oliver  Morin  against  John  Wells 
and  others.  From  a  judgment  In  favor  of 
plaintiff,  defendant  Frank  Moshner  appeals. 
Affirmed. 

Rudolph  Ton  Tobel  and  Walsh  &  New- 
man, for  appellant  Blackford  &  Blackford 
and  F.  W.  Mettler,  for  respondent 

CALLAWAY,  C.  This  is  a  suit  on  an  un- 
dertaking on  appeal.  The  district  court  en- 
tered Judgment  against  the  principal  and 
sureties  upon  the  undertaking.  Defendant 
Moshner  moved  for  a  new  trial,  which  was 
denied.  From  the  Judgment  and  order  de- 
nying his  motion,  he  has  appealed. 

It  appears  that  on  September  12,  1900,  re- 
spondent herein  recovered  a  Judgment  in  Jus- 
tice's court  against  defendant  Ouellette  in 
the  sum  of  $298.15.  Desiring  to  appeal 
tberefrom,  Ouellette  on  October  8th  filed  no- 
tice and  undertaking  on  appeal.  The  sure- 
ties thereon  were  defendants  Wells  and 
Berger.  On  the  day  following,  October  9th, 
respondent  excepted  to  the  sufficiency  of  the 
sureties;  requiring  them  to  Justify  within 
five  days.  This  they  failed  to  do.  On  Oc- 
tober 15th  counsel  for  resi>ondent  and  Ouel- 
lette entered  Into  a  written  stipulation  in 
which  it  was  agreed  that  Ouellette  "have  un- 
til and  including  October  22,  1900,  in  which 
said  sureties  were  to  Justify,  or  said  appel- 
lant was  to  furnish  a  new  bond  on  appeal." 
On  October  22d  the  appellant  herein,  at  the 
instance  and  request  of  Ouellette,  signed  the 
undertaking  and  Justified.  No  objection  is 
made  that  appellant's  signing  and  Justifica- 
tion were  not  within  the  purview  of  the 
stipulation.  Thereafter,  and  on  April  19, 
1901,  the  appeal  was  dismissed  by  the  dis-  ' 
trict  court,  though  for  what  cause  the  record 
does  not  show. 

The  question  for  decision  Is.  did  the  dis- 
trict court  rightly  hold  appellant  liable  up- 
on the  undertaking'/ 

<r  4.  See  Justices  ot  the  Peace,  vol.  31,  Cent  Dl«.  I 

see. 
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By  section  1760  of  the  Code  of  Civil  Pro- 
cedure It  is  laid  down  that  "any  party  dla- 
satiafled  with  a  Judgment  rendered  in  a  civil 
action  in  a  police  or  Justice's  court,  may  ap- 
peal therefrom  to  the  district  court  of  the 
county,  at  any  time  within  thirty  days  after 
the  rendition  of  the  Judgment  The  appeal 
is  4aken  by  filing  a  notice  of  appeal  with  the 
Justice  or  Judge,  and  serving  a  copy  on  the 
adverse  party  or  his  attorney."  Section  17C3, 
Id.,  prescribes  that  an  appeal  from  a  Justice's 
court  is  not  effectual  for  any  purpose  unless 
an  undertaking  be  filed,  with  two  or  more 
sureties,  In  a  sum  equal  to  twice  the  amount 
of  the  Judgment,  including  costs,  when  the 
Judgment  Is  for  the  payment  of  money,  and 
must  be  conditioned  that  the  appellant  will 
pay  the  amount  of  the  Judgment  appealed 
from,  and  all  costs,  if  the  appeal  be  with- 
drawn or  dismissed,  or  the  amount  of  any 
Judgment  and  all  costs  that  may  be  recov- 
ered against  him  In  the  action  in  the  district 
court.  The  adverse  party  may  except  to  the 
sutflclency  of  the  sureties  within  five  days 
after  the  filing  of  the  undertaking,  and,  un- 
less they  or  other  sureties  Justify  before  the 
Justice  or  Judge  within  five  days  thereafter, 
upon  notice  to  the  adverse  party,  to  the 
amount  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  uhder- 
taking  had  been  given. 

The  undertaking  In  this  action  substantial- 
ly complies  with  the  conditions  of  the  stat- 
ute. The  notice  of  appeal  and  undertaking 
were  filed  with  the  Justice  within  30  days 
after  the  rendition  of  the  Judgment.  Pre- 
sumably, the  notice  was  properly  served. 
The  district  court  therefore  had  Jurisdiction 
of  the  appeal.  We  must  not  confound  the 
jurisdiction  which  the  court  then  had  with 
what  took  place  after  respondent  exercised 
his  right  to  except  to  the  sufficiency  of  the 
sureties.  Carroll  v.  McGee,  25  N.  C.  16. 
While  respondent  could  not  divest  the  court 
of  the  Jurisdiction  given  It  by  the  appeal, 
yet  he  could  render  the  appeal  Ineffectual  In 
case  he  saw  fit  to  insist  upon  his  excep- 
tions to  the  sufficiency  of  the  sureties,  pro- 
vided that  bis  objections  be  not  obviated  as 
prescribed  by  statute;  that  is,  by  a  Justifi- 
cation on  part  of  the  same  or  other  sureties 
or  by  the  giving  of  a  new  bond. 

The  appeal,-  then,  was  perfected,  subject 
only  to  the  action  of  respondent.  The  un- 
dertaking was  filed  and  approved  by  the 
court.  The  statute  requiring  a  Justification 
is  directory,  and  is  for  respondent's  benefit. 
State  V.  Sixth  Judicial  District  Court,  22 
Mont.  449,  57  Pac.  89,  145,  74  Am.  St.  Rep. 
618. 

The  respondent  may  waive  his  privilege  of 
excepting  to  the  sureties,  If  he  chooses.  If 
be  does  waive  it,  no  one  else  can  object. 
So,  too,  as  the  statute  is  for  his  benefit,  he 
may  except  to  the  sufficiency  of  the  sure- 
ties, and  afterwards  withdraw  such  excep- 
ttons;  in  other  words,  he  may  forbear  to 
pursue  his  advantage. 
75  P.- 


If  the  respondent  insists  that  the  sure- 
ties Justify  within  five  days,  the  statute  Is 
mandatory  upon  the  appellant.  The  sureties 
must  Justify,  or  at  least  commence  to  Jus- 
tify, within  the  period  of  five  days,  or  oth- 
ers must  Justify  in  their  stead,  or  a  new 
bond  must  be  given,  upon  notice  to  respond- 
ent; otherwise  the  appeal  becomes  inef- 
fectual for  any  purpose. 

It  will  be  readily  perceived  that  more  than 
five  days  might  be  required  to  complete  the 
taking  of  testimony  upon  a  Justification. 
Doubtless  such  a  hearing  could  be  postponed 
from  time  to  time  to  suit  the  convenience  of 
the  court,  or  of  the  parties  upon  their  stip- 
ulation, or  because  of  necessity,  as  If  the 
Justifying  surety  should  be  taken  111  during 
the  hearing.  It  is  manifest  that  the  statute 
does  not  contemi)Iate  that  the  period  of  five 
days  shall  always  be  deemed  a  hard  and  fast 
limitation.  It  must  be  subject  to  variation, 
ex  necessitate  rel.  Statutes  must  be  liberally 
construed  to  maintain  the  right  of  appeal. 
Payne  v.  Davis,  2  Mont.  381.  This  being 
true,  it  follows  that  counsel  for  appellant 
and  respondent  had  the  right  to  enter  Into 
the  stipulation  set  forth  in  the  record,  and 
the  same  is  binding  upon  them. 

Appellant  contends  that  there  was  no  con- 
sideration for  his  signing.  He  signed  the  un- 
dertaking and  Justified  within  the  time  fixed 
in  the  stipulation.  He  did  so  at  Ouellette's 
request.  He  knew,  or  should  have  known, 
the  purpose  for  which  he  signed  the  under- 
taking, and  the  object  it  was  Intended  to  ac- 
complish. Mueller  v.  Kelly  (Colo.  App.)  47 
Pac.  72.  It  was  for  the  purpose  of  prevent- 
ing the  appeal  from  becoming  ineffectual— 
for  the  purpose  of  maintaining  it  Upon  the 
foregoing  facts,  we  think  there  was  sufficient 
consideration  for  the  undertaking  sued  on. 
It  was  signed  "in  consideration  of  the  ap- 
peal," and  appellant  bound  himself  to  pay 
the  amount  of  the  Judgment  appealed  from, 
and  the  costs  which  might  be  awarded 
against  Ouellette  on  the  appeal,  or  on  a  dis- 
missal thereof.  It  may  be  that  one  of  the 
other  snretles  Justified,  or  that  the  under- 
taking was  sufficient  in  respondent's  opinion, 
after  appellant  signed.  As  to  that  the  record 
U  silent.  We  cannot  say  that  it  was  not  in 
all  respects  sufficient  after  appellant  became 
surety  to  it;'  but,  whether  that  be  so  or  not. 
the  i-ecord  shows  that  he  signed  it -on  the 
22d  day  of  October,  and  that  the  appeal  was 
not  dismissed  until  the  19tb  day  of  April  fol- 
lowing. The  presumption  is  that  appellant 
received  the  benefit  of  having  a  stay  of  pro- 
ceedings between  the  last-mentioned  dates. 
In  Elliott  on  Appellate  Procedure,  8  3.'>7,  it  is 
said:  "There  is  a  disposition— and  it  Is  a 
commendable  one— on  the  part  of  the  courts 
to  enforce  bonds  given  in  legal  proceedings 
wherever  it  appears  that  the  party  whose 
duty  it  was  to  execute  a  bond  has  received 
benefit  frdm  the  bond,  although  it  may  not 
be  well  executed,  and  although  there  may  be 
some  defect  of  a  Jurisdictional  nature,  but 
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not  of  such  a  character  as  to  completely  de- 
prive the  tribunal  of  jurisdiction.  Weight  Is 
attached— Justly,  as  we  believe— by  the  bet- 
ter-considered cases,  to  the  fact  that  the  bond 
has  yielded  the  principal  obligor  bMieficial 
consideration."  Braithwaite  v.  Jordan,  5  N. 
D.  196,  65  N.  W.  701,  31  L.  R.  A.  238,  and 
cases  cited;   Stephens  v.  Miller,  80  Ky.  47. 

The  Supreme  Court  of  California  takes  the 
view  that,  even  if  an  appeal  be  not  secured, 
this  does  not  operate  to  render  void  the  un- 
dertaking given  as  required  by  law  to  make 
it  effectual,  and  says:  'The  sureties  on  such 
an  undertaking  agree  to  be  liable  if  the  ap- 
peal be  dismissed,  and,  since  the  respondent 
must  be  at  some  expense  to  have  even  a  void 
appeal  disposed  of,  there  is  a  consideration 
for  the  undertaking."  In  re  Kennedy's  Es- 
tate. 62  Pac.  64.  AVe  need  not  go  to  that  ex- 
tent in  this  case.  As  above  observed,  we 
think  the  consideration  for  this  undertaking 
sufficient. 

Appellant's  becoming  surety  when  he  did 
was  not  contrary  to  a  mandatory  statute,  nor 
was  it  prohibited  by  public  policy.  Abbott 
v.  Williams  (Colo.  Sup.)  25  Pac.  430.  On  the 
other  hand.  It  was  for  a  good  purpose— to  pre- 
serve to  Ouelletto  his  appeal,  and  to  secure 
to  respondent  the  payment  of  his  Judgment, 
or  any  that  he  might  recover  in  the  district 
court.  It  follows  that  appellant  must  dis- 
charge the  obligation  he  has  voluntarily  Im- 
posed upon  himself. 

For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  Judgment  and  order  should  be  af- 
firmed. 

CI-AYBERG,  C.  C,  and  POORMAN,  C, 
concur. 

PEi:  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der are  affirmed. 


(30  Mont.  73) 

KINMAN  V.  SCHBUER. 

(Supreme  Court  of  Montana.    March  7,  1904.) 

APPEIAL— JUDGMENT  OP  DISMISSAL— SPECIAL 
ORDER   AFTER   JUDQ.MENT. 

1.  Code  Civ.  Proc.  $  1722,  as  amended  by 
Sess.  Laws  1899,  p.  146,  authorizes  an  appeal 
from  a  final  judgment  or  from  afly  special  or- 
der made  after  final  judgment.  Section  1004 
authorizes  the  dismissal  of  an  artion  in  certnin 
rases,  aad  declares  that  such  dismissal  is  made 
by  entry  in  the  clerk's  register.  Held,  that  an 
entry  noting  the  filing  of  an  agreement  to  dis- 
mis»  is  not  a  dismissal  from  which  an  appeal 
can  be  taken. 

2.  Under  Code  Civ.  Proc.  {  1722,  authorizing 
an  appeal  from  any  special  order  made  after 
final  judsment,  an  order  overruling  a  motion 
to  set  aside  a  pretended  judjrmcut  of  dismissal, 
which  was  in  fact  not  a  dismissal  within  sec- 
tion 1004,  authorizing  dismissal,  is  not  appeala- 
ble. 

3.  Under  Code  Civ.  Proc.  5  1722,  authorizing 
appraLs  from  final  judgments  and  special  orders 
made  after  final  judgments,  an  appeal  from  an 
order  denying  a  motion  to  adopt  a  general  ver- 
dict and  special  findings  uud  to  set  aside  the 


special  verdict  in  a  suit  in  equity  must  be  dis- 
missed where  the  record  shows  no  judgment 
of  dismissal  or  other  final  judgment. 

Appeal  from  District  Court,  Silver  Bow 
County;  Wm.  Clancy,  Judge. 

Action  by  Charles  E.  Kinman,  as  guardian 
of  Fred  V.  Scheuer,  against  lBal)CIla  Scheuer. 
From  an  alleged  Judgment  of  dismissal  and 
certain  special  orders,  plaintiff  appeals.  Ap- 
peals dismissed. 

Sanders  &  Sanders  and  J.  M.  Hinkle,  for 
appellant.  Stapleton  &  Stapleton  and  M.  E. 
Le  Blanc,  for  respondent 

CLAYBERG,  C.  tt  Suit  In  eaulty.  Three 
appeals  are  presented  in  this  record— one 
from  an  alleged  Judgment  of  dismissal,  one 
from  an  order  refusing  to  vacate  such  Judg- 
ment, and  one  from  an  order  oTermUng 
plaintiff's  motion  to  adopt  the  general  ver- 
dict and  special  findings  and  set  aside  the 
special  verdict  of  the  Jury.  The  statutes  de- 
termine In  what  Instances  appeals  may  be 
taken  to  this  court  Section  1722,  Code  Civ. 
Proc,  as  amended  by  Sess.  Laws  1809,  p.  146. 
provides:  "(1)  From  a  final  Judgment  en- 
tered In  an  action  or  special  proceeding  com- 
menced in  a  district  court  or  brought  into  a 
district  court  from  another  court.  (2)  •  *  • 
From  any  special  order  made  after  final  Judg- 
ment •  •  •"  It  thus  appears  that  In  cas- 
es of  this  class,  an  appeal  can  only  be  taken 
from  a  final  Judgment  or  from  special  orders 
made  after  final  judgment  On  appeal  from 
a  final  Judgment  the  record  must  contain  a 
copy  of  the  judgment  roll.  Section  1736, 
Code  Civ.  Proc.;  Featherman  v.  Granite 
County,  28  Mont.  462,  72  Pac.  972.  The  Judg- 
ment roll  must  contain  the  final  Judgment 
Section  1196,  Code  Civ.  Proc.  The  record  mi 
this  appeal  does  not  contain  any  Judgment 
but,  on  the  c-ontrary,  shows  affirmatively 
that  no  Judgment  was  ever  rendered  or  en- 
tered, and  that  the  case  is  still  pending  in 
the  court  below.  The  only  showing  made  by 
the  record  as  .to  the  dismissal  of  this  case 
is  found  in  an  entry  of  the  clerk  in  the  reg- 
ister of  actions,  viz.:  "November  25th,  1901. 
Agreement  between  Frederick  V.  Scheuer 
and  Isabella  Scheuer  containing  agreement 
to  dismiss  filed."  This  filing  of  itself  was  not 
a  compliance  with  the  provisions  of  section 
1004,  Code  Civ.  Proc.,  and  was  not  sufficient 
to  dismiss  the  action.  It  could  amount  to 
nothing  more  than  the  filing  of  a  praecipe  for 
dismissal.  It  would  not  have  the  effect  of 
dismissing  the  suit.  The  statute  provides: 
"The  dismissal  mentioned  in  the  first  two 
subdivisions  is  made  by  entry  in  the  clerk's 
register."  This  contemplates  a  formal  entry 
of  the  dismissal  by  the  clerk  in  bis  register, 
and  not  the  mere  filing  of  the  stipulation  up- 
on which  the  dismissal  is  to  be  entered. 
Whether  the  proper  entry  by  the  clerk  would 
have  the  effect  of  a  Judgment  of  dismissal  is 
aot  before  us,  and  is  not  considered  or  pass- 
ed ui>on.  There  being  no  Judgment  of  dis- 
missal in  the  record,  we  conclude  that  the 
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appeal  from  the  pretended  Judgment  must  be 
dismissed. 

There  can  be  no  special  order  after  judg- 
ment until  a  judgment  is  rendered  or  enter- 
ed. There  being  no  judgment  in  the  record, 
the  appeal  from  the  order  overruling  tlie  mo- 
tion to  set  aside  the  pretended  judgment  of 
dismissal  must  therefore  be  dismissed. 

The  appeal  from  the  order  overruling  plain- 
tiff's motion  In  regard  to  the  verdict  and  find- 
ings is  necessarily  an  appeal  from  an  order  be- 
fore final  Judgment,  because  no  other  judg- 
ment than  one  of  dismissal  can  be  entered  in 
an  equity  case  where  there  are  special  findings 
of  a  jury,  until  the  action  of  the  court  is  had 
upon  such  findings,  as  to  the  basis  of  a  Judg- 
ment. We  have  seen  that  the  record  con- 
tains no  Judgment  of  dismissal,  and  It  con- 
tains no  other  final  Judgment. 

The  action  of  the  court  on  motion  as  to 
the  findings  and  verdict  of  a  jury  can  be  re- 
viewed, if  erroneous,  by  this  court  upon  ap- 
peal from  the  final  Judgment.  This  appeal 
must  therefore  also  be  dismissed. 

We  recommend  that  each  and  all  of  the 
appeals  in  the  record  be  dismissed. 

POORMAX  and  CALLAWAY,  CO.,  concur. 

PEK  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  appeals,  and  each 
of  them,  are  dismissed. 


(12  Wyo.  S«2) 

LADD  V.  REDLE  ct  al. 

(Supreme  Court  ot  Wyomhig.    March  7,  1904.) 

WATBRS— DIVERSION  ONTO  LAND-EXKMPLARY 

DAMAGES— INJUNCTION— EVIDENCE 

— SUFFICIE.VCY. 

1.  A  landowner  may  fill  in  and  raise  the 
level  of  his  ground,  and  erect  embaokments  to 
protect  his  premises  from  overflow  of  water, 
but  he  has  no  right  tu  cast  the  water  on  the 
land  of  another  to  bis  injury. 

2.  In  an  action  for  damages  because  of  the 
washing  away  of  plaintiff's  land  by  the  waters 
of  a  stream,  owing  to  defendants  alleged  un- 
lawful diversion  of  other  waters  into  the  stream, 
evidence  considered,  and  held  not  to  show  that 
the  washing  away  of  plaintiffs  land  was  due  to 
any  act  of  defendants. 

3.  Where  defendants  removed  a  sand  bar  on 
plaintiCTs  land,  after  notice  from  plaintiff  not 
to  do  BO,  whereby  waters  were  permitted  to 
flow  into  a  stream  which  crossed  plaintiff's 
land,  but  it  did  not  appear  that  plaintiff  suffer- 
ed any  actual  damages,  or  that  it  was  done  with 
an  intent  to  injure  her,  or  in  disregard  of  wheth- 
ed  it  might  injure  her,  plaintiff  was  not  entitled 
to  exemplary  damages. 

4.  In  an  action  for  damages  because  of  the 
washing  away  of  plaintiff's  land  by  the  waters 
of  a  stream,  owing  to  defendants  alleged  ua- 
lawful  diversion  of  other  waters  into  the  stream, 
there  was  no  error  in  excluding  evidence  as  to 
the  snm  required  to  construct  an  embankment 
to  protect  plaintiff's  propertj':  it  not  oppeariug 
that  the  encroachnieut  was  due  to  any  act  of 
defendants. 

5.  A  judgment  in  favor  of  defendants  will 
not  be  reversed  where  it  appears  that  plaintiff 
was  merely  entitled  to  nominal  damages:  the 
statute  requiring  a  new  trial  to  be  granted  for 
causes  "affecting  materially  the  substantial 
rights  of  a  party." 


6.  Plaintiff  was  not  entitled  to  an  injunction 
restraining  defendants  from  diverting  waters 
into  a  stream  in  the  absence  of  a  showing  of 
threatened  injuries  of  an  irreparable  nature. 

Error  to  District  Court,  Sheridan  County; 
Joseph  L.  Stotts,  Judge. 

Suit  by  Virga  N.  Ladd  against  William 
Redle  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

E.  E.  Enterllne,  for  plaintiff  in  error.  Lon- 
abaugh,  Blake  &  Hamilton,  for  defendants 
In  error. 

CORN,  0.  J.  The  plaintiff  in  the  court 
below  (plaintiff  in  error  here)  brought  suit 
against  the  defendants  for  damages,  and  also, 
in  a  separate  action  upon'  the  same  facts, 
sought  an  injunction  against  the  defendants 
to  restrain  them  from  certain  acts  by  which 
it  is  alleged  tlie  current  of  Big  Uoose  creek, 
a  stream  flowing  through  the  town  of  Sheri- 
dan, is  deflected  from  its  natural  course  and 
thrown  against  plaintiff's  lots,  thereby  caus- 
ing such  current  to  continuously  encroach 
upon  and  cut  away  plaintiff's  ground.  The 
district  court  consolidated  the  two  actions, 
and,  upon  the  trial,  gave  judgment  in  favor 
of  the  defendants.  The  plaintiff  in  error 
urges  two  reasons  why  the  judgment  should 
l>e  reversed,  viz.,  that  upon  the  evidence  the 
judgment  should  have  been  for  the  plaintiff, 
and  tliat  the  court  erred  in  excluding  evi- 
dence that  an  expenditure  of  $oOO  would  be 
required  to  protect  the  lots  of  plaintiff  from 
the  encroachment  of  the  stream. 

It  appears  from  the  evidence  that  on  June 
6,  1809,  the  plaintiff  became  the  owner  of 
certain  groimd  adjoining  the  lots  of  defend- 
ants on  the  east;  the  south  line  of  the  prop- 
erty of  both  parties  being  the  same,  and 
fronting  upon  Burkett  street.  The  stream 
known  as  "Big  Uopse  Creek"  enters  the  prop- 
erties from  the  south,  and  it  would  seem, 
though  this  is  not  very  clear  from  the  evi- 
dence, that  the  main  branch  Is  entirely  upon 
plaintiff's  ground.  In  times  of  high  water,  at 
a  point  some  .tOO  feet  south  of  the  two  prop- 
erties, a  portion  of  the  water  of  the  stream 
overflows  into  another  channel  to  the  west. 
This  channel  passes  over  defendants'  lots 
near  their  east  line.  Ordinarily  there  is  lit- 
tle, if  any,  water  in  this  west  channel;  but 
in  June  and  July,  when  the  water  is  high 
from  the  meltiug  snows  in  the  mountains, 
about  a  fourth  to  a  third  of  the  water  of  the 
creek  flows  into  it,  and  at  times  overflows 
a  portion  of  defendants'  ground.  In  June, 
1899,  defendants  filled  in  the  low  parts  of 
their  lots,  and  cut  off  or  graded  down  the 
southeast  corner  so  that  the  water  flowing 
through  the  west  branch  would  flow  Into 
the  main  stream  at  or  near  the  corner  of 
their  lots.  Tliey  also  erected  a  wall  or  dike 
on  their  own  ground,  some  5  feet  from  their 
southeast  corner,  to  divert  the  water  into  the 
main  channel  and  further  protect  their  lots 
from  overflow.  The  plaintiff  claims  that  the  ' 
effect  of  turning  the  water  of  the  west  branch 
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Into  the  stream  at  this  point  Is  to  deflect  the 
current  toward  the  east,  aud  push  it  over 
against  the  east  bank,  on  her  ground,  wash- 
ing away  the  soil  and  causing  the  bank  to 
fall  in. 

It  is  a  we'1-settled  proposition  of  law  that 
one  may  do  as  he  will  upon  his  own  ground, 
l)roTtded  it  is  not  to  the  injury  of  others. 
And  there  can  be  no  question  that  a  pro- 
prietor may  fill  in  and  raise  the  level  of  his 
ground,  or  erect  embankments  or  dikes  upon 
it,  to  protect  his  premises  from  overflow;  but 
he  has  no  right  to  cast  the  water  upon  the 
ground  of  another,  to  his  injury.  And  if  he 
does  so,  he  is  liable  In  damages.  28  Ency. 
I*  957;  Hxley  v.  Clark,  35  N.  Y.  520,  91  Am. 
Dec.  72;  RadcllQ's  Ex'rs  t.  Mayor,  4  N.  Y. 
195,  53  Am.  Dec.  357;  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159,  51  Am.  Dec.  279.  Under  the  evi- 
dence, we  think  there  can  be  no  question  that 
In  ordinary  high  water,  occurring  annually  at 
the  time  of  the  melting  of  the  snows  in  the 
mountains,  the  west  branch  was  the  natural 
course  of  a  portion  of  the  water  of  the  creek. 
And,  while  the  evidence  tends  to  show  that, 
independently  of  any  act  of  the  defendants^ 
the  passage  of  vehicles  along  the  street  had 
partially  cut  away  a  sand  bar,  and  thus 
opened  a  passage  for  a  portion  of  the  water 
of  the  west  branch  into  the  east  branch,  or 
main  stream,  yet  there  is  no  question  that  the 
acts  of  the  defendants  also  diverted  a  porQon 
of  the  water  into  the  main  stream,  and  onto 
the  ground  of  the  plaintiff. 

The  only  question  before  this  court  in  the 
first  action,  tiierefore,  is  whether  the  refusal 
of  the  district  court  to  give  judgment  In 
favor  of  the  plaintiff  ior  damages  was  re- 
versible error,  in  view  of  all  the  evidence. 
We  think  it  was  not  reversible  error.  The 
plaintiff  acquired  the  property  on  June  6, 
1899,  by  conveyance  from  her  mother,  Mrs. 
Held,'  who  had  been  -the  owner  and  In  pos- 
session for  several  years  before.  The  acts 
of  defendants,  of  which  complaint  is  made, 
occurred  in  the  same  month.  That  the  banks 
were  washed  away,  and  that  plaintiff's  prop- 
erty was  damaged,  there  can  be  no  doubt; 
but  the  evidence  that  It  was  due  In  any  meas- 
ure to  the  flowing  in  of  the  water  of  the  west 
branch,  or  any  act  of  defendants,  is  very 
Plight  indeed,  and  we  think  there  is  a  great 
preponderance  of  the  evidence  that  It  was 
not  Mrs.  Held  thinks  that  the  current  prior 
to  .June,  1899,  was  near  the  center  of  the  bed 
of  the  creek,  and  that  the  acts  of  defendants 
caused  it  to  be  deflected  against  the  east 
bank.  But  the  evidence  shows  that  at  this 
point  there  is  a  bend  in  the  creek;  that  the 
property  of  plaintiff  is  on  the  outside  of  the 
curve,  and.  the  current  flowing  in  a  north- 
easterly direction,  its  tendency  is  toward  the 
point  where  plaintifTs  ground  is  washed 
away,  and  in  high  water  Is  against  the  bank 
on  that  side.  And  a  number  of  witnesses, 
who  have  been  long  familiar  with  the  stream, 
and  have  observed  it  at  both  low  and  high 
water,  testify  that  the  current  of  the  main 


channel  Is  so  much  stronger  that  that  from 
the  west  branch  is  almost  Immediately  ab- 
sorbed in  it,  and  has  no  perceptible  effect 
upon  it  whatever.  Moreover,  the  evidence 
shows  that  at  least  as  far  back  as  1S94,  and 
especially  in  1806  and  1897,  long  prior  to  the 
acts  of  the  defendants  and  prior  to  plain- 
tiff's ownership,  the  banks  were  washing 
away,  and  the  then  owners  of  the  property 
were  making  attempts  to  prevent  it.  There 
is  also  evidence  tending  to  show  that  the 
cutting  away  of  the  bank  at  the  southwest 
comer  of  plaintiff's  land  was  caused  by  a 
ditch  nmnlng  down  on  the  north  side  of 
Burkett  street  This  ditch,  it  seems,  was  un- 
der the  control  of  the  city,  and  emptied  on 
the  opposite  side  of  the  creek  from  the  prop- 
erty of  the  defendants,  and  defendants  had 
no  control  of  it  whatever.  Other  witnesses 
testify  that,  prior  to  any  of  the  acts  of  de- 
fendants which  are  complained  of,  Henry 
Held  had  endeavored  to  protect  the  east  bank 
by  putting  In  willows  and  dirt  and  logs,  and 
by  riprapplng,  but  these  embankments  were 
washed  out  by  the  next  high  water.  There 
is  also  evidence  that  since  the  plaintiff  ac- 
quired the  property  and  came  Into  possession 
there  has  been  no  washing  away  of  the  bank, 
and  no  damage  to  her  ground,  but  that  the 
current  has  been  turned  away  somewhat  to- 
ward the  west,  and  that  the  bank  has  filled 
up  toward  the  stream. 

The  plaintiff  claims,  however,  that  defend- 
ants, in  the  face  of  notice  not  to  do  so. 
graded  away  a  aand  bar  in  the  stream  which 
was  on  plaintiff's  ground,  and  that  this  was 
such  a  trespass  as  entitled  her  to  exemplary 
damages.  The  defendant  William  Redle  tes- 
tlfles  that  the  work  was  done  under  bis  gen- 
eral direction,  and  that  he  gave  no  Instruc- 
tions to  go  upon  plaintiff's  premises  for  such 
a  purpose,  and  bad  no  knowledge  that  any 
grading  was  done  upon  her  ground.  But  If 
It  be  conceded  that  a  preponderance  of  the 
evidence  tends  to  the  conclusion  that  defend- 
ants removed  the  sand  bar,  knowing  that  it 
was  on  plaintiff's  ground,  and  after  notice, 
yet  there  is  evidence,  and  it  does  not  seem 
to  be  seriously  controverted,  that  It  was  done 
for  the  purpose,  and  had  the  effect  of  widen- 
ing the  stream,  and  therefore  operated  for 
the  benefit  of  the  plaintiff  as  well  as  the 
defendants.  There  is  no  suggestion  that  the 
removal  caused  actual  damages  or  pecuniary 
injury  to  the  plaintiff,  and  there  Is  no  at- 
tempt to  prove  actual  damages  by  reason 
of  it  We  think,  therefore,  in  the  absence 
of  evidence  that  it  was  done  with  the  Intent 
to  injure  plaintiff,  or  wantonly  and  In  dis- 
regard of  whether  It  might  work  injury  to 
her  or  not,  no  case  is  made  for  exemplary 
damages.  12  A.  &  E.  Encyc.  (2d  Ed.)  21; 
Spellman  v.  R.  Co.,  35  S.  C.  475,  14  S.  E.  947, 
28  Am.  St  Rep.  858;  Nordhaus  v.  Peterson, 
54  Iowa.  68,  6  N.  W.  77. 

With  reference  to  the  second  assignment 
that  the  court  erred  in  excluding  evidence 
that  it  would  require  an  expenditure  of  f500 
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to  construct  an  embankment  to  protect  plain- 
titVa  property  from  the  encroachments  of  the 
stream,  it  Is  sufficient  to  say  that.  If  the  evi- 
dence fails  to  show  that  such  encroachment 
was  due  in  any  measure  to  the  acts  of  the 
defendants,  then  eridence  of  the  expenditure 
necessai-y  to  protect  the  premises  is  not  ma- 
terial, even  If  it  be  deemed  the  proper  meas-- 
ure  of  damages,  in  case  any  had  been  shown. 
The  statute  only  requires  a  new  trial  to  be 
granted  for  "causes  aftecting  materially  the 
substantial  rights"  of  a  party.  Rev.  St.  1899, 
§  5415.  We  ought  not,  therefore,  to  reverse 
the  decision  of  the  district  court,  even  If  we 
should  be  of  the  opinion  that  the  plaintiff 
was  entitled,  under  the  evidence,  to  nominal 
damages. 

The  decree  of  the  court  below  denying  an 
injunction  must  also  be  affirmed  substantial- 
ly upon  the  grounds  already  stated.  While 
It  is  true  that,  in  the  absence  of  ^roo'f  of 
substantial  damages  already  sustained  by 
plaintiff,  she  might  yet  be  entitled  to  an  in- 
junction upon  proof  of  irreparable  Injury 
threatened  by  the  defendants,  yet  we  think 
not  only  is  the  Judgment  of  the  court  sus- 
tained by  sufficient  evidence  that  such  in- 
Jury  as  plaintiff  has  sustained  was  not  caus- 
ed by  the  acts  of  the  defendants,  but  that 
the  evidence  upon  the  trial  failed  to  show 
that  at  that  time  the  condition  of  the  stream 
and  of  the  plaintiff's  premises  was  such  as 
to  Justify  any  apprehension  of  irreparable 
Injury  in  the  future  from  any  source. 

The  Judgment  will  be  affirmed.  Judgment 
affirmed. 

KNIGHT  and  POTTER,  JJ.,  concur. 


<44  Or.  227) 

DUBIVEB  T.  CITY  &  S.  BY.  00, 
(Sapreme  Court  of  Oregon.    March  1,  1904.) 

NEGLIOENCEJ-CONTRIBUTORY  NEOLIOBNCB— 

DEGREE  OF  CARE  REQUIRED— CHII,- 

DREW— BURDEN  OF  PROOF. 

1.  Contributory  negligence  is  a  matter  of  de- 
fense, and  the  burden  of  proving  it  is  on  de- 
fendant. 

2.  A  boy  who  has  not  yet  arrived  at  the  period 
of  maturity  of  judgment  should  not  be  held  to 
the  accountability  of  an  adult  in  the  matter  of 
due  care,  but  only  to  the  accountability  of  a 
prudent  person  of  his  years. 

3.  It  must  be  presumed,  mi  til  otherwise 
shown,  that  a  minor  has  exercised  the  care  and 
circumspection  to  be  expected  of  one  of  his 
years. 

4.  It  cannot  be  said,  as  a  matter  of  law,  that 
because  a  minor  is  sui  juris  he  should  have  ex- 
ercised the  same  degree  of  prudence  and  judg- 
ment as  an  adult. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  74  Fac.  915. 

Dolph,  Mallory,  Simon  &  Gearin,  for  peti- 
tion.   Bernstein  &  Cohen,  opposed. 

WOLVERTON,  J.  It  was  not  our  pur- 
fiose  by  the  main  opinion  banded  down  here- 


t  Z.  Soe  Negligence,  vol.  37,  Cent  Dig.  i  123. 


In,  as  It  seems  to  be  suggested  by  the  peti- 
tion for  rehearing,  to  hold  to  the  doctrine 
"that,  where  the  interests  and  actions  of  an 
Infant  are  involved,  a  trial  Judge  can  in  no 
case  declare  as  a  matter  of  law  that  there 
has  been  contributoi-y  negligence."  We  said, 
it  will  be  observed,  "there  are  cases,  proper- 
ly decided,  too,  where  the  courts  have  said 
as  a  matter  of  law  that  the  minor,  consid- 
ered as  yet  Immature,  was  guilty  of  such 
contributory  carelessness  and  negligence  that 
be  ought  not  to  recover,"  and  in  support 
thereof  we  cited  several  authorities.  In  line 
with  tills  view  are  some  of  the  cases  cited 
by  counsel  In  their  petition  for  rehearing. 
Notably  is  the  case  of  Rudd's  Adm'r  v.  R. 
&  D.  Railroad  Co.,  80  Va.  546,  where  a  boy 
of  12,  seut  by  his  parents  to  mind  the  cows 
in  a  field  along  a  railway,  went  to  sleep  on 
the  track,  and  was  rim  over  and  killed  by 
a  freight  train,  and  it  was  held  that,  not- 
withstanding his  immature  years,  he  was 
guilty  of  such  contributory  negligence  that 
bis  administrator  could  not  recover.  Another 
Is  Masser  v.  Railroad  Co.,  68  Iowa,  602,  27 
N.  W.  776,  where  a  boy  between  11  and  12 
years  was  killed  while  crossing  the  tracks 
of  a  railroad.  The  court  said  In  that  case: 
"A  boy  11  years  of  age  knows,  as  well  as 
an  adult  does,  what  a  railroad  is,  and  the 
use  to  which  It  is  put,  and  the  consequence 
to  a  person  who  should  be  struck  by  a  pass- 
ing train,  and  knows  that  be  should  not  stop 
to  play  or  lounge  amid  a  network  of  tracks. 
It  is  true  that  a  boy  of  that  age  cannot  be 
presumed  to  have  the  Judgment  of  an  adult; 
but  it  does  not  require  much  Judgment  to 
keep  from  walking  in  a  dangerous  place,  the 
dangers  of  which  are  fully  understood.  If 
the  question  was  as  to  whether  the  deceased 
was  guilty  of  contributory  negligence  In  the 
mere  act  of  stepping  backward  upon  the  de- 
fendant's track  when  the  Fort  Dodge  train 
passed,  the  case  would  be  different.  The  de- 
ceased evidently  lost  his  presence  of  mind 
somewhat,  and  he  might  not  have  been  guilty 
of  negligence  In  what  he  did  then,  even 
though  he  did  not  govern  himself  with  the 
prudence  which  might  reasonably  have  been 
expected  of  an  adult  But  his  negligence  con- 
sisted in  going,  in  the  outset,  and  In  re- 
maining, where  he  incurred  the  danger  of 
losing  his  presence  of  mind."  Of  like  Im- 
port are  the  cases  of  Twist  v.  Winona  &  St. 
Peter  R.  Co.,  39  Minn.  164,  39  N.  W.  402, 
12  Am.  St.  Rep.  626,  and  Merryman  v.  Rail- 
road Co.,  85  Iowa.  634,  52  N.  W.  545,  both 
of  which  arose  from  accidents  about  turn- 
tables, and  in  all  these  cases  the  Injured 
parties  were  trespassers.  In  the  Twist  Case 
the  court  say:  "The  law  very  humanely  does 
not  require  the  same  degree  of  care  on  the 
part  of  a  child  as  of  a  person  of  mature  years, 
but  be  is  responsible  for  the  exercise  of  such 
care  and  vigilance  as  may  reasonably  bo  ex- 
pected of  one  of  his  age  and  capacity,  and 
the  want  of  that  degree  of  care  is  negli- 
gence."   Yet,  In  spite  of  the  fact  that  the 
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cblld  iiijured  was  less  than  lO^^  years  of  age, 
the  court  held  It  to  have  been  guilty  of  con- 
tributory negligence  as  a  matter  of  law.  In 
the  case  at  bar  neither  the  lower  court  nor 
this  court  was  asked  to  say  as  a  matter  of 
law  whether  the  minor  was  guilty  of  con- 
tributory negligence.  There  was  no  motion 
for  a  nonsuit  or  an  instructed  verdict,  nor 
was  all  the  evidence  brought  here  In  the  bill 
of  exceptions  so  that  we  could  determine  that 
question  if  it  had  been  urged. 

We  cannot  say,  of  course,  whether,  had  th^ 
question  been  before  us,  the  result  would  or 
would  not  have  been  different,  in  view  of 
the  authorities  cited  both  here  and  in  the 
main  opinion.  The  single  question  presented, 
however,  was  whether  the  court  erred  in  in- 
structing that  the  Jury  should  take  into  con- 
sideration the  age  of  the  minor,  and  deter- 
mine whether  he  used  the  care  and  prudence 
which  an  ordinarily  prudent  boy  of  his  age 
would  be  expected  to  exercise.  It  was  urged 
that  the  Instruction  should  not  have  been 
given  because  the  boy  was  fully  acquainted 
with  the  business  In  which  he  was  engaged, 
and  knew  the  danger  of  crossing  the  tracks 
of  the  defendant's  railway  as  well  as  if  he 
were  an  adult,  took  like  precautions  in  cross- 
ing in  the  present  instance  as  an  adult  would 
have  taken  or  was  required  to  take,  and  of- 
fered proofs  of  the  exercise  of  that  kind  of 
care.  It  should  be  noted  that,  with  the  ex- 
ception of  the  last  one,  the  rea.son8  advanced 
as  a  basis  for  the  objection  are  deductions 
drawn  from  the  evidence,  which  in  some  man- 
ner, at  least,  is  susceptible  of  a  different 
construction.  The  question,  therefore,  resolv- 
ed Itself  into  this,  as  stated  In  the  main  opin- 
ion, whether  this  boy,  of  the  age  of  13  years, 
had  arrived  at  man's  estate  In  Judgment,  pru- 
dence, and  foresight;  for,  if  he  had  not,  the 
instruction,  although  given  unasked,  was  not 
Inappropriate.  The  entire  case  turned  upon 
whether  he  was  guilty  of  contributory  negli- 
gence In  driving  off  the  tracks  after  he  had 
started  to  cross  them,  the  defendant's  theory 
being  that  he  stopped,  or  practically  so,  by 
turning  his  horse's  head  and  the  fore  wheels 
of  the  wagon  parallel  with  the  track.  But 
as  to  this  there  was  a  dispute  in  the  evl- 
denc-e,  so  far  as  disclosed  by  the  record,  and 
the  question  presented  is  not  whether  he  was 
guilty  of  contributory  negligence  notwith- 
standing he  was  a  minor,  but  whether  he  was 
an  adult  to  ail  intents  and  purpqses  notwith- 
Ktaudlng  he  was  but  15  years  of  age,  so  that 
It  was  eiTor  to  Instruct  at  all  that  the  Jury 
should  take  his  age  into  consideration.  If 
tlie  case  was  to  go  to  the  Jury  at  all,  it  was 
not  improper  for  it  to  go  as  it  did. 

The  New  York  cases  cited,  namely,  Reyn- 
olds V.  Railroad  Co.,  58  N.  Y.  248,  and  Tucker 
V.  Railroad  Co.,  124  X.  Y.  MS,  20  N.  E. 
916,  21  Am.  St.  Rep.  070,  seem  to  proc-eed 
upon  a  different  doctrine  a.s  to  the  burden 
of  proof  in  negligence  cases  from  that  adopt- 
ed here.  The  plaintiff  there  is  required  to 
show  affirmatively  as  a  part  of  his  case,  be- 


fore he  can  recover,  that  he  Is  not  guilty  of 
contributory  negligence.  Mr.  Justice  Parker 
states  it  clearly  In  the  Tucker  Case,  saying: 
"The  plaintiff,  in  order  to  recover  for  the 
damages  sustained  by  the  killing  of  bis  m- 
testate,  *  •  *  ■was  burdened  with  the 
necessity  of  proving,  first,  that  the  defend- 
ant was  guilty  of  negligence;  and,  second, 
that  he  was  free  from  all  fault  contributing 
to  that  result."  Not  so  here.  Contributory 
negligence  is  a  matter  of  defense,  and  the 
burden  of  maintaining  it  is  cast  upon  the 
defendant.  Johnston  v.  O.  S.  L.  Ry.  Co.,  23 
Or.  94,  31  Pac.  283;  Tucker  v.  Northern  Ter- 
minal Co.,  41  Or.  82,  68  Pac.  426.  The  Tuck- 
er Case  from  New  York  cites  the  Nagle  Case- 
(Nagle  V.  Allegheny  Valley  Railroad  Co.,  88 
Pa.  35,  32  Am.  Rep.  413),  and  the  sul  Juris 
doctrine  is  applied.  To  be  understood,  this 
requires  development  Mr.  Justice  Paxson  in 
the  Nagle  Case  says:  "The  law  fixes  no  ar- 
bitrary period  when  the  immunity  of  child- 
hood ceases  and  the  responsibilities  of  life 
begin;"  and,  referring  to  Sharswood's  Black- 
stone  (volume  1,  p.  435;  vol.  4,  p.  20),  con- 
tinues: "We  learn  that  14  is  the  age  of  dis- 
cretion in  males,  and  12  In  females;  that  at 
14  an  infant  may  choose  a  guardian  and  con- 
tract a  lawful  marriage.  His  responsibility 
to  the  criminal  law  is  equally  well  settled. 
Under  7  years  of  age  an  Infant  cannot  be 
found  guilty  of  felony,  for  then  a  Ielomou.s 
discretion  is  almost  an  impossibility  in  na- 
ture; but  at  8  years  old  he  may  be  guilty 
of  felony.  Dalt.  Just.  c.  147.  Between  the 
ages  of  7  and  14,  though  an  infant  shall  be 
prima  fade  adjudged  to  be  doll  incapax,  yet 
if  It  appear  to  the  court  and  Jury  that  he 
was  doll  capax,  and  could"  discern  between 
good  and  evil,  he  may  be.  convicted  and  suffer 
death.  After  14  an  infant  is  resiwnsible  for 
his  crimes  to  the  same  extent  as  an  adult.'' 
From  this  statement  of  the  law  the  eminent 
jurist  makes  the  deduction  that  at  the  age 
of  14  an  infant  Is  presumed  to  possess  suffi- 
cient capacity  and  understanding  to  be  sensi- 
ble of  danger,  and  to  have  the  discretion  and 
foresiglit  to  avoid  it,  and  "this  presumption.'" 
he  says,  "ought  to  stand  until  It  Is  over- 
thrown by  clear  proof  of  the  absence  of  such 
discretion  aud  intelligence  as  is  usual  with 
infants  of  14  years  of  age."  Mr.  Justice 
Parker  thus  reasons  in  the  Tucker  Case: 
"The  Penal  Code  provides  that,  when  an  In- 
fant is  charged  with  crime,  upon  the  prosecu- 
tion rests  the  burden  of  showing  that  the 
defendant  has  sufficient  intelligence  and  ma- 
turity of  Judgment  to  render  him  capable  of 
harlKtrlng  a  criminal  Intent  until  the  age  of 
12  years,  at  which  time  the  presumption  of 
Incapacity  ceases.  Now,  while  this  statute 
does  not  undertake  to  prescribe,  and  does  not 
necessarily  affect,  the  rule  to  be  applied  in 
civil  actions,  it  suggests,  as  asserted  in  the 
Nagle  Case,  an  age  to  which  tlie  courts  can 
with  safety  limit  the  presumption  of  incapaci- 
ty on  the  part  of  an  infant  to  appreciate  the 
perils   incident  to  crossing   railroad    tracks. 


Digitized  by 


Google 


or.) 


BOYD  V.  DUNBAR. 


095 


Tbis  presumpUon  mar,  In  ^  proper  case,  be 
so  far  overborne  by  evidence  as  to  present 
a  question  for  the  Jury,  and  then  tbe  age  of 
the  injured  party  may  doubtless  be  consid- 
ered by  the  Jury  in  connection  with  the  facts 
indicating  a  laclt  of  comprehension  of  a  dan- 
gerous situation.  But,  in  tbe  absence  of  evi- 
dence tending  to  show  that  an  injured  Infant 
12  years  old  was  not  qualified  to  understand 
the  danger  and  appreciate  the  necessity  for 
observing  that  degree  of  caution  in  crossing 
a  railroad  track  which  an  adult  would,  be 
must  be  deemed  sui  Juris."  If  we  mistake 
not  the  reasoning  of  that  case,  it  means  this: 
that  a  child  of  12,  without  evidence  to  show 
his  incapacity  to  tomprebend  danger  and  to 
avoid  it,  will  be  deemed  to  be  sul  Juris— that 
is,  tliat  he  has  such  capacity— and,  being  sul 
Juris,  be  Is  as  capable  and  as  well  qualified 
to  understand  and  appreciate  the  danger  and 
to  observe  and  employ  the  same  degree  of 
caution  in  crossing  a  railroad  track  as  an 
adult.  Thus,  Jt  casts  the  burden  of  proof 
upon  the  child  to  show  that  he  does  not  pos- 
sess the  same  degree  of  appreciation  of  dan- 
ger and  the  same  prudence  and  foresight,  as 
It  respects  the  crossing  of  a  railroad  track, 
as  an  adult,  and  logically  carries  with  it  the 
presumption  that  in  such  a  case  a  child  of 
12  is  to  all  intents  and  purposes  a  person 
of  mature  Judgment,  appreciation,  and  under- 
standlpg. 

The  rule  seems  to  be  the  legitimate  result 
and  eventual  outgrowth  of  the  rule  obtain- 
ing in  New  York,  that  plaintiff  has  the  bur- 
den of  sliowing  that  be  was  not  guilty  of 
contributory  negligence  before  he  can  recov- 
er. This  is  apparent  from  the  case  of  Stone 
V.  Railroad  Co.,  115  N.  Y.  104,  110,  21  N. 
E.  712,  where  the  court  say:  "We  are  In- 
clined to  the  opinion  that  in  an  action  for 
an  injury  to  a  child  of  tender  years,  based 
on  negligence,  who  may  or  may  not  have 
been  sui  Juris  when  the  injury  happened, 
and  the  fact  Is  material  as  bearing  upon  tbe 
question  of  contributory  negligence,  the  bur- 
den is  upon  the  plaintiff  to  give  some  evi- 
dence that  the  party  injured  was  not  capable, 
as  matter  of  fact,  of  exercising  Judgment  and 
discretion.  This  rule  would  seem  to  be  con- 
sistent with  the  principle  now  well  settled 
In  this  state,  that  In  an  action  for  a  personal 
injury,  based  on  negligence,  freedom  from 
contributory  negligence  on  the  part  of  the 
party  injured  is  an  element  of  tbe  cause  of 
action." 

Now,  it  may  be  true  that  a  lad  of  12  or 
14  has  sufficient  capacity  and  understanding 
to  be  sensible  of  danger,  and  to  have  the 
discretion  and  foresight  to  avoid  it,  and  yet, 
as  compared  with  an  adult  of  mature  judg- 
ment, he  may  not  be  governed  by  tbe  .same 
degree  of  pmdeuce  and  foresight  as  the  adult, 
and  therefore  he  could  only  be  expected  to 
exercise  that  degree  of  care  and  circumspec- 
tion that  a  lad  of  his  years  is  wont  to  ex- 
ercise. There  is  a  time  when  a  child  is 
wholly  Incapacitated   to   exercise  Judgment 


Then  comes  a  time  when  he  is  to  tie  deemed 
sul  Juris,  as  tbe  New  York  and  Pennsylvania 
courts  term  it,  and  is  responsible  for  crime, 
and  may  be  capacitated  to  contribute  to  his 
own  injury,  or,  in  other  words,  may  be  deem- 
ed guilty  of  contributory  negligence,  and  yet 
not  Iiave  the  mature  discretion  and  Judgment 
of  an  adult  Later  comes  a  time  when  he 
is  held  to  all  the  duties  and  responsibilities 
of  an  adult  or  person  of  mature  years.  While 
yet  be  has  not  arrived  at  tbe  i)eriod  when 
bis  Judgment  is  mature,  and  negligence  is 
imputed  to  him,  be  ought  not  to  be  held  to 
the  full  accountability  of  an  adult  but  only 
to  the  accoimtability  of  a  person  of  his  years 
of  prudence  and  discretion;  and  in  deter- 
mining whether  be  is  guilty  of  negligence  as 
a  matter  of  law  tbis  feature  must  be  taken 
Into  account:  that  for  a  person  of  his  years 
and  discretion  be  has  been  guilty  of  such  a 
departure  from  that  degree  of  Judgment  that 
one  of  his  years  is  wont  to  exercise  as  to 
make-  him  absolutely  responsible  for  the  in- 
Jury  which  he  has  brought  upon  himself. 
Under  our  practice,  where  the  defendant  must 
show  as  a  defense  that  the  plaintiff  has  been 
guilty  of  contributory  negligence,  it  must, 
conti-ary  to  the  New  York  rule,  be  assumed 
until  otherwise  shown  tliat  the  minor  has 
exercised  the  care  and  circumspection  to  be 
expected  of  one  of  his  years  of  discretion, 
and  we  cannot  say  as  a  matter  of  law  that 
because  he  Is  sui  Juris  be  should  have  exer- 
cised the  same  degree  of  prudence  and  Judg- 
ment as  an  adult  For  these  reasons  we  are 
Impressed  that  the  sui  Juris  doctrine,  as  ap- 
plied in  New  York  and  Pennsylvania,  Is  in- 
applicable here,  and  it  fortifies  our  former 
holding  that  tbe  instruction  complained  of 
was  not  inappropriate  under  tbe  evidence  as 
disclosed  by  the  record. 
Rehearing  denied. 


(44  Or.  380) 

BOYD  V.  DUNBAR,  Secretary  of  State. 

(Supreme  Court  of  Oregon.     March  1,  1904.) 

STATE  TREASURER— POWERS— DRAWING  WAR- 
RANTS—NECESSITY OF  FUND  FOR  PAYMENT— 
COMPENSATIOX  FOR  SERVICES  IN  INDIAN 
WARS— EXHAUSTION  OF  APPROPRIATION. 

1.  By  Const,  art.  6,  S  2,  and  B.  &  C.  Comp. 
i  2397,  the  Secretary  of  State  is  made  the  au- 
ditor of  public  accounts,  and  required  to  super- 
intend fiscal  concerns  of  the  state,  to  examiuc 
and  determine  rlaims  where  provisions  for  pay- 
ment have  been  made  by  law,  and  to  indorse 
upon  the  same  the  amount  due,  and  from  what 
fund  the  same  is  to  be  paid,  and  draw  a  war- 
rant upon  the  treasurer  therefor.  Section  23118 
provides,  however,  that  no  warrant  shall  be 
drawn  in  payment  of  any  claim  unless  an  ap- 
propriation has  been  first  made  for  the  pay- 
ment thereof;  and  Const,  art.  9,  8  4,  declares 
that  no  money  shall  be  drawn  from  the  treasury 
but  In  pursuance  of  an  appropriation  made  by 
law.  Laws  1903,  p.  228.  §  1,  appropriates 
3100,000  to  pay  the  veterans  of  the  Indian 
wars  of  lSo,">-5»5,  aud  section  3,  p.  229,  declares 
that  claims  for  such  services  shall  be  presented 
to  tbe  Adjutant  General,  who  shall  file  with  the 
Secretary  of  State  vouchers  showing  tbe 
amount  payable  to  the  claimant,  whereupon  the 
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latter  ofllcer  shall  issue  his  warrant  for  the 
amount  due.  Held  that,  after  exhaustion  of  the 
$100,000  appropriated  by  the  act,  the  Secretary 
of  State  is  without  power  to  draw  a  warrant  for 
compensation  for  services  in  the  IndiaQ  wars, 
and  hence  cannot  be  compelled  so  to  do  by 
mandamns. 

Appeal  from  Circuit  Court,  Mtiltnomah 
County;   A.  P.  Sears,  Jr.,  Judge. 

Mandamus  proceeding  by  J.  R.  Boyd 
against  F.  I.  Dunbar,  as  Secretary  of  State, 
to  compel  defendant  to  draw  a  warrant  In 
favor  of  plaintiff  on  the  State  Treasurer. 
IiVom  a  Judgment  granting  the  writ,  defend- 
ant appeals.    Reversed. 

A.  M..  Crawford,  Atty.  Gen.,  for  appellant 
J.  C.  Moreland,  for  respondent. 

BE.\N,  J.  This  Is  a  proceeding  by  man- 
damus to  compel  the  defendant,  as  Secretary 
of  State,  to  draw  a  warrant  on  the  State 
Treasurer  In  favor  of  the  plaintiff  for  $129.- 
50,  as  compensation  for  services  in  the  In- 
dian wars  of  1855-56.  In  1903  the  Legisla- 
ture passed  an  act  "to  provide  for  compen- 
sating volunteers  for  the  service  of  the  ter- 
ritory of  Oregon,  during  the  Indian  wars  of 
1855-56,  for  such  services,  and  appropriating 
money  therefor."  Laws  1903,  p.  228.  Sec- 
tion 1  provides  "that  there  be  and  hereby  is 
appropriated  out  of  the  general  funds  in  the 
treasury  of  the  state  of  Oregon  the  sum  of 
$100,000,  or  so  much  thereof  as  shall  be  nec- 
essary, to  pay  the  veterans  of  the  Indian 
wars  of  185.5-56,  who  served  under  and  by 
virtue  of  the  directions  of  the  officers  of  Ore- 
gon Territory,  for  their  said  service,  under  the 
conditions  and  upon  the  terms  hereinafter 
provided."  Section  2  fixes  the  amount  to  be 
paid  the  several  claimants  and  section  3,  p. 
229,  reads:  "The  claim  for  such  services, 
verified  by  the  claimant,  shall  he  presented 
to  the  Adjutant  General,  who  shall,  without 
additional  cost  to  the  state,  examine  and 
pass  upon  the  same,  and  may  require  addi- 
tional and  corroborative  evidence  In  support 
thereof;  and  he  shall  prepare,  certify,  and 
file  with  the  Secretary  of  State  proper  vouch- 
ers showing  the  amount  payable  to  the  claim- 
ant under  the  provisions  of  this  act.  There- 
upon, the  Secretary  of  State  shall  issue  his 
warrant  for  the  amount  found  due  to  the 
claimant."  Section  4  provides  who  shall  be 
entitled  to  the  benefits  of  the  act,  and  sec- 
tion 5  attempts  to  declare  an  emergency. 
Prior  to  the  presentation  of  the  plaintiff's 
claim,  the  secretary  had,  pursuant  to  the  pro- 
visions of  the  act,  and  upon  proper  vouchers 
therefor,  drawn  warrants  In  satisfaction  of 
the  claims  of  Indian  war  veterans  regularly 
presented  to  the  full  amount  of  the  appro- 
priation, and  at  the  time  of  the  presentation 
of  the  plaintiff's  claim  the  appropriation 
was,  and  ever  since  has  been,  exhausted. 
He  therefore  declined  to  audit  or  allow  it, 
hut  advised  plaintiff  that  it  would  be  re- 
ferred to  the  next  Legislature  for  considera- 
tion. Under  the  Constitution  and  laws,  the 
Secretary  of  State  is  the  auditor  of  public 


accounts,  and  charged  with  the  duty  of  su- 
perintending the  fiscal  concerns  of  the  state. 
Const,  art.  6,  J  2;  B.  &  C.  Comp.  {  23&7. 
But  he  cannot  audit  or  allow  a  claUn  or  draw 
a  warrant  on  the  State  Treasin^r  for  the  pay- 
ment of  money  unless  authorized  to  do  so 
by  law.  nis  duties  and  powers  in  this  re- 
gard are  limited  and  controlled  by  the  Con- 
stitution and  statutes,  and  he  cannot  go  be- 
yond them.  He  Is  required,  as  Mr.  Justice 
Wolverton  says,  "when  a  claim  Is  presented, 
to  look  to  the  law,  and  determine  whether 
the  claimant  has  brought  himself  within 
any  of  Its  provisions  allowing  hhn  compensa- 
tion. Tn  other  words,  before  allowing  the 
claim  be  must  be  able  to  put  his  finger  upon 
some  law  which  gives  the  claimant  a  stand- 
ing In  his  tribunal  upon  which  he  can  de- 
mand payment  by  the  state."  Shattuck  v. 
Kincaid,  31  Or.  379,  393,  49  Pac.  758.  In  his 
capacity  as  auditor,  the  secretary  is  required 
"to  examine  and  determine  the  claims  of  all 
persons  against  the  state.  In  cases  where 
provisions  for  the  payment  thereof  shall  have 
been  made  by  law,  and  to  indorse  upon  the 
same  the  iimount  due  and  allowed  thereon, 
and  from  what  fund  the  same  Is  to  be  paid, 
and  draw  a  warrant  upon  the  treasury  for 
the  same."  B.  &  C.  Comp.  S  2397,  subd.  7. 
No  warrant  shall  be  drawn  by  him,  however, 
"in  payment  of  any  claim  against  the  state 
unless  an  appropriation  has  first  been  made 
for  the  payment  thereof;  but,  where  such 
claim  has  been  Incurred  in  pursuance  of  au- 
thority of  law,  but  no  appropriation  has  been 
made  for  its  payment,  or,  if  made,  has  been 
exhansted,  the  secretary  shall  audit  such 
claim,  and,  if  allowed,  shall  issue  to  the 
claimant  a  certificate  as  evidence  of  such  al- 
lowance." B.  &  C.  Comp.  §  2398.  The  secre- 
tary's duties  as  auditor  are  therefore  con- 
fined to  examining  and  determining  the 
claims  of  persons  against  the  state  "in  cases 
where  provisions  for  the  payment  thereof 
shall  have  been  made  by  law";  and  he  has 
no  authority  or  power  to  draw  a  warrant  in 
favor  of  any  claimant,  unless  there  Is  at  the 
time  an  unexhausted  appropriation  for  its 
payment.  Such  are  the  mandatory  provi- 
sions of  the  statute;  the  latter  having  been 
c-nacted  for  the  express  purpose  of  changing 
the  policy  previously  prevailing,  which  was 
approved  in  Shattuck  v.  Kincaid,  supra. 

It  would  seem  clear,  therefore,  that  the 
secretary  has  no  authority,  and  cannot  be 
compelled,  to  issue  a  warrant  in  favor  of  the 
plaintiff,  because  it  is  admitted  that  the  ap- 
propriation made  by  the  Legislature  for  the 
payment  of  the  claims  of  Indian  war  veter- 
ans had  been  exhausted  before  the  presen- 
tation of  the  plaintiff's  claim.  The  general 
language  of  the  act  of  1903,  that,  upon  the 
filing  of  such  a  claim  In  the  office  of  the 
Secretary  of  State,  he  shall  issue  his  war- 
rant for  the  amount  due  the  chilmant,  does 
not  repeal  or  modify  the  general  statute  in 
relation  to  auditing  claims  or  Issuing  wa-- 
rants  thereon,  nor  was  it  intended  to  empu\— 
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«r  the  Secretary  of  State  to  Issae  warrants 
for  tbe  particular  class  of  claims  mentioned. 
In  excess  of  the  appropriation.  If,  as  Is 
probable,  the  Legislature  was  mlstalcen  as  to 
the  amount  necessary  to  pay  and  discbarge 
the  claims  of  the  Indian  war  veterans,  the 
remedy  lies  with  it  alone,  and  neither  the 
secretary  nor  the  courts  can  correct  such 
mistake.  The  Constitution  provides  that  no 
money  shall  be  drawn  from  the  treasury 
but  in  pursuance  of  appropriation  made  by 
law.  Const  art  0,  8  4.  The  object  of  this 
requirement  is  to  secure  to  the  legislative 
department  the  sole  and  exclusive  power  of 
determining  how,  when,  and  for  what  pur- 
pose the  public  fund  shall  be  applied,  and 
Its  will  upon  that  question  is  mandatory  on 
all  the  other  departments  of  the  government 
No  person  has  a  legal  claim  which  he  caa 
enforce  against  the  state  except  by  its  con- 
sent and  one  demanding  a  warrant  from 
the  Secretary  of  State  for  the  payment  of 
money  must  be  able  to  point  out  some  law 
that  clearly  authorizes  the  expenditure.  Be- 
fore be  can  require  the  secretary  to  audit  or 
allow  a  claim  in  his  favor,  be  must  find  some 
law  under  which  It  was  Incurred,  and  the 
Claim  must  have  been  presented  within  a 
specified  time.  Now  In  this  case  there  Is 
DO  existing  provision  of  law  for  the  payment 
by  the  state  of  the  claims  of  the  Indian  war 
veterans,  except  the  act  of  1903.  If  there 
ever  was  a  legal  obligratlon  on  tne  part  of 
the  state  to  assume  and  pay  the  debts  of  the 
territory  to  the  volunteers  in  the  Indian  wars 
of  1855-56,  the  plaintiff's  claim  has  long 
since  been  barred  by  the  statute.  From  1859 
to  the  present  time  the  statute  has  provided 
that  all  persons  having  claims  against  the 
state  shall  exhibit  them,  with  evidence  In 
support  thereof,  to  the  secretary,  to  be  audit- 
ed, settled,,  and  allowed,  within  two  years, 
and  not  afterwards  B.  &  C.  Comp.  f  2399. 
As  plaintiff's  claim  was  not  so  exhibited,  the 
secretary  could  not  audit  or  approve  It  with- 
out legislative  authority,  even  if  It  be  a  legal 
obligation  of  the  state.  The  only  law  under 
which  he  can  lawfully  act  in  auditing  and 
allowing  claims  of  the  character  now  under 
consideration  Is  the  act  of  1903,  which  Is 
clearly  a  special  appropriation  made  by  the 
Legislature  for  a  particular  purpose,  the 
amount  of  which  Is  the  measure  of  the  sec- 
retary's authority  in  the  premises.  Where 
an  appropriation  is  made  for  a  particular 
purpose,  and  Is  the  only  authority  for  in- 
cnrrlng  the  expense,  the  measure  of  the  ap- 
propriation Is  the  limit  of  the  power  to  obli- 
gate the  state,  and  the  secretary  can  neither 
audit  nor  draw  his  warrant  for  a  claim  In 
excess  of  the  amount  named.  Henderson  r. 
Hovey  (Kan.  Sup.)  27  Pac.  1T7,  13  U  R.  A. 
222;  Flynn  v.  Auditor  General,  99  Mich.  90, 
57  N.  W.  1092.  There  is  nothing  in  the  act 
of  1903  to  Indicate  that  the  Legislature  thus 
Intended  to  authorize  the  expenditure  of  any 
greater  sum  than  the  amount  appropriated 
for  the  purpose  stated,  and,  whatever  may 


be  the  mwal  obligation  of  the  state  to  Indi- 
an war  veterans  whose  claims  were  not  paid 
from  such  appropriation,  the  authority  of 
the  secretary  is  limited  to  the  terms  of  the 
act  and  he  cannot  go  beyond  Its  provisions, 
nor  can  the  courts  compel  or  authorize  bim 
to  do  so. 

The  Judgment  of  the  court  below  la  re- 
versed. 


(M  Or.  370) 
SBCUniTY  SAVINGS  &  TRUST  CO.  et  aU 
V,  GOBLE,  N.  ft  P.  B.  CO.  et  aL 
(WATTS  et  aL,  Interveners). 

(Supreme  Conrt  of  Oregon.    March  1, 1904.) 

BAILROADS-^INSOLVBNCT— RBCEIVBRS— I4ABOR 
CLAIMANTS— MORTGAGEES-PRIORITY  —  PER- 
SONAL PROPERTY  —  SALE  —  APPLICATION  07 
PROCEEDS. 

1.  B.  &  C.  Comp.  S  1083,  provides  that  it  shall 
be  the  duty  of  a  receiver  to  pay  oat  of  the 
first  receipts  and  earnings  of  the  corporation, 
after  paying  current  operating  expenses  under 
his  administration,  the  wages  of  all  employes 
and  laborers  which  accrued  within  6  months 

grior  to  the  appointment  of  such  receiver;  that 
e  shall  also  pay  the  wages  of  all  employte 
and  laborers  employed  by  him,  at  least  once 
every  80  days,  out  of  the  receipts  and  earn- 
ings, and,  if  he  shall  not  take  in  sufficient  mon- 
ers  from  the  receipts  and  earnings,  then  he 
shall  issue  certificates  to  such  employes,  which 
he  shall  pay  out  of  the  first  moneys  coming  in- 
to his  hands  from  the  receipts  and  earnings  of 
the  property  under  his  charge,  in  the  order  of 
their  issuance.  Held,  that  labor  claimants 
against  a  corporation  were  not  entitled  to  pri- 
ority of  payment  to  mortgagees  holding  a  mort- 
gage on  the  corporation's  property,  since  such 
section  did  not  authorize  payment  of  wages 
from  the  corpus  of  the  corporation's  estate,  but 
only  from  the  receipts  and  earnings  thereof. 

2.  Where,  in  a  proceeding  to  foreclose  a  rail- 
road mortgage,  a  receiver  was  appointed,  and 
realized  from  the  sale  of  personal  property  cov- 
ered by  the  mortgage  the  sum  of  $670,  such 
sum  was  equally  applicable  to  the  payment  of 
the  mortgage  indebtedness  with  Uie  proceeds  of 
the  sale  of  the  real  estate. 

On  petition  for  rehearing.    Modified. 
For  former  opinion,  see  74  Pac.  919. 

WOLVERTON,  3.  By  his  petition  for  re- 
hearing, counsel  for  the  Interveners  Insist 
that  the  claimants  are  entitled  to  priority  of 
payment  over  the  mortgages  of  plaintiff  by 
virtue  of  the  statute  (B.  &  C.  Comp.  t  1083). 
As  we  read  this  statute,  it  was  not  Intended 
that  such  claims  should  be  paid  out  of  the 
corpus  of  the  property  in  the  hands  of  the 
receiver,  but  from  the  first  receipts  and  earn- 
ings of  the  property  coming  into  his  bands 
after  paying  current  operating  expenses  ac- 
cruing under  his  administration;  that  is  to 
say,  the  surplus  of  earnings  coming  into' the 
hands  of  the  receiver  after  his  appointment 
above  current  operating  expenses,  should  be 
applied  to  the  wages  of  laborers  accruing 
within  6  months  prior  to  the  appointment  of 
such  receiver.  That  such  la  the  proper  In- 
terpretation of  the  statute  Is  Indicated  by  the 
latter  clause,  by  which  the  receiver  is  requir- 
ed to  pay  the  wages  of  all  employes  and  la- 
borers employed  by  him,  at  least  once  everj 
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30  days,  out  of  the  "receipts  and  earnings'' 
while  the  property  Is  under  his  management, 
and,  should  he  not  take  In  sufficient  moneys 
from  the  receipts  and  earnings,  then  that  he 
shall  issne  and  deliver  to  each  of  such  em- 
ployes and  laborers,  upon  demand,  a  certifi- 
cate showing  the  amount  due,  etc.,  and  there- 
after he  shall  pay  such  certificates  out  of  the 
first  moneys  coming  into  his  hands  from  the 
receipts  and  earnings  of  the  properties  under 
his  charge,  in  the  order  of  their  issuance.  It 
was  not  the  purpose  of  this  statute  to  take 
note  of  the  earnings  prior  to  the  receivership, 
or  to  subject  the  corpus  of  the  property  to 
the  payment  of  the  labor  claims;  and  the 
rule  as  enunciated  in  the  main  opinion  is  un- 
disturbed, and  not  in  manner  entrenched  up- 
on by  its  operation.  Neither  is  section  5Go9 
of  any  avail  to  the  claimants,  as  they  have 
made  no  attempt  to  claim  a  lien  in  pursu- 
ance thereof.  A  rehearing  will  therefore  be 
denied. 

From  a  petition  filed  on  the  part  of  the 
trust  company  for  a  modification  of  the  de- 
cree, which  is  not  controverted  by  the  claim- 
ants, although,  as  we  are  Informed,  their 
counsel  has  been  furnished  with  a  copy,  we 
find  that  we  misinterpreted  the  findings  of 
the  trial  court  respecting  the  status  of  the 
personal  property  from  which  the  $C70  was 
derived;  having  the  Impression  that  it  was 
not  covered  by  either  of  the  mortgages.  Be- 
ing now  advised  to  the  contrary— that  it  was 
in  fact  covered  by  the  chattel  mortgage,  and 
that  the  proceeds  thereof  were  derived 
through  a  sale  by  the  receiver  under  the  or- 
der of  the  court— the  decree  heretofore  ren- 
dered by  this  court  will  be  modified  so  as  to 
apply  this  fund  to  the  payment  of  the  mort- 
gage indebtedness,  the  same  as  the  proceeds 
of  the  sale  of  the  real  property. 


(M  Or.  426) 

SCHWARTZ  et  al.  v.  GERHARDT  et  al. 

(Supreme  Court  of  Oregon.    March  1,  1904.) 

TRUSTS  —  ADMINISTRATION  —  FOREIGN  JURIS- 
DICTION—DECREES  —  CONSTRUCTION  —  CON- 
STRUCTIVE TRUSTS— BURDEN  OF  PROOF- 
IDENTITY  OF  FUNDS— TRANSACTIONS  BE- 
TWEEN REliATIVES— ACCOUNTING— PARTIES— 
PLEADINGS-DENIALS. 

1.  A  trustee  appointed  by  a  forei^  court  is 
amenable  only  to  that  court,  and  the  fact 
that  his  residence  is  in  another  jurisdiction  will 
not  confer  authority  there  to  control  the  ad- 
ministration of  his  trust,  or  to  require  account- 
ability for  the  trust  property. 

2.  The  decree  of  a  court  in  Germany  declared 
that  the  will  of  plaintiffs'  graudfather  was 
void  in  so  for  as  it  attempted  to  deprive 
plaintifTs'  father  of  the  admiiiistrntion  and 
enjoyment  of  three-fourths  of  plaintifls'  inher- 
itance during  their  minority,  and  further  de- 
clared that  the  father  was  entitled  to  snch  ad- 
ministration and  enjoyment  until  the  plaintiffs 
should  have  completed  their  eighteenth  year, 
and  directed  the  surrender  to  the  father  of  sucli 
three-fourfhs.  No  further  evidence  as  to  the 
laws  of  Germany  or  the  proceedings  in  the  case 
WB8  introduced.  HeU,  that  the  decree  would  be 
construed  as  hariiig  finally  disposed  of  the 
fund,  and  that  it  had  ceased  to  be  in  the  cus- 


tody of  the  German  court,  and  the  trast  in 
favor  of  plaintiffs  was  therefore  subject  to  the 
equitable  jurisdiction  of  the  courts  of  Oregon. 

3.  In  a  suit  to  establish  a  constructive  trust, 
plaintiffs  must  show  by  clear  and  convindn^ 
proofs  that  their  money  in  defendant's  bands 
was  used  by  him  to  purchase'  the  identical  prop- 
erty in  controversy. 

4.  A  trust  fund  does  not  lose  its  identity, 
though  it  may  change  in  semblance,  and,  in 
whatsoever  form  it  may  have  assumed,  the 
trust  still  attaches,  whether  it  remains  in  the 
hands  of  the  original  trustee,  or  has  gone  iDt,o 
other  hands,  especially  if  the  other  has  taken 
with  knowledge  of  the  trust  relation. 

5.  Where  a  transaction  complained  of  as  cre- 
ating a  constructive  trust  is  between  near  rel- 
atives, it  will  he  viewed  with  distrust,  and,  the 
attendant  facts  and  means  of  disclosure  being 
peculiarly  within  the  trustees'  knowledge,  they 
are  called  on,  when  a  prima  facie  case  is  made 
against  them,  to  show  the  entire  good  faith  of 
the  transaction,  and,  failing  in  this,  the  prima 
facie  case  will  prevail. 

6.  In  a  suit  by  children  to  establish  a  con- 
structive trust  in  property  purchased  by  the 
children's  father  with  money  left  to  plaintiffs 
by  their  maternal  grandparents,  evidfnice  keU 
to  make  such  a  prima  facie  case  as  to  require 
defendants  to  show  the  true  state  of  affairs, 
and,  not  having  done  so,  to  hold  them  to  full 
accountability. 

7.  Where  it  was  shown  that  property  was  of 
considerable  value,  and  was  purchased  with 
the  trust  funds  of  plaintiffs,  defend.int  must  be 
held  to  hold  the  same  as  trustee,  constructively, 
for  plaintiffs,  although  the  amount  of  the  pur- 
chase price  was  not  shown. 

8.  In  a  suit  to  establish  a  constructive  trust 
and  for  an  accounting,  it  is  proper  to  reserve 
the  matter  of  the  accounting  for  further  hearing 
and  consideration  after  decreeing  the  establish- 
ment of  the  trust. 

9.  A  denial  that  defendant  paid  the  sums  al- 
leged in  his  itemized  account,  or  any  part 
thereof,  is  suitlcient  to  put  the  items  of  such 
account  in  issue. 

Appeal  from  Circuit  Courts  Multnomah 
County;  Alfred  F.  Sears,  Jr.,  Judge. 

Action  by  Louisa  Schwartz  and  another 
against  Martin  Gerhardt  and  others.  From 
a  judgment  for  plaintiffs,  defendants  appeal. 
Alhrmed. 

The  plaintiffs,  Louisa  Scharwtz  and  Anna 
Gerhardt,  are  the  children  of  the  defendant 
Martin  Gerhardt,  and  the  stepdaughters  of 
Frieda  Gerhardt,  his  wife.  They  inherited 
in  Germany,  from  Peter  Hahn  and  Susanna 
Hahn,  their  grandparents  on  their  mother's 
side,  $1,725.12,  which,  it  is  alleged,  came  in- 
to the  possession  of  the  defendant  Martin 
Gerhardt;  it  being  further  alleged  that  he 
purchased  lots  13,  14,  15,  and  16,  block  1, 
Lochinvar's  Addition,  Multnomah  county. 
Ore.,  known  as  the  "Piedmont  Property," 
with  a  portion  of  such  funds,  and  took  die 
legal  title  thereto  In  the  name  of  his  wife, 
with  her  knowledge  of  the  conditions,  and 
that  he  converted  the  remainder  to  his  own 
use  and  benefit.  A  decree  is  demanded  that 
the  real  property  described  be  held  in  tnist 
for  plaintiffs,  together  with  an  accounting. 
The  plaintiffs  having  succeeded  In  the  cir- 
cuit court,  the  defendants  appeal. 

C.  J.  Schnabel  and  Daniel  R.  Murphy,  for 
appellants.    A.  L.  Veazie,  for  respondents. 
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WOLVERTON,  J.  (after  stating  the  facts). 
The  defendants,  at  the  threshold  of  the  con- 
troversy, challenge  the  Jurisdiction  of  the 
court  to  require  an  accounting,  or  to  control 
la  any  manner  Gerhardt's  disposition  of  the 
funds,  which  It  Is  Insisted  that  he  holds  as 
the  father  and  natural  guardian  of  plaln- 
tilTs,  and  is  accountable  only  to  the  court  In 
Germany  that  gave  him  the  property  for  ad- 
ministration during  the  minority  of  the  plain- 
tiffs. It  Is  undoubtedly  a  -well-established 
principle  of  law  that  a  trustee  appointed  by 
a  foreign  court  Is  amenable  only  to  that 
court,  and  the  fact  that  his  residence  Is  in- 
.  another  jurisdiction  -will  not  confer  author- 
ity there  to  control  the  administration  of  his 
trust,  or  to  require  accountability  for  the 
trust  property.  The  rationale  of  this  doctrine 
is  that,  the  trust  relations  having  been  cre- 
ated by  Judicial  decree  of  another  country, 
the  trustee  Is  accountarble  only  to  the  court 
creating  the  trust.  He  becomes  the  instru- 
mentality of  the  court  for  the  administration 
of  the  property  Intrusted  to  his  care  and  cus- 
tody, which  Is  to  be  considered  and  treated 
as  In  custodia  legis;  and,  if  other  Jurisdic- 
tions were  permitted  to  Interfere  with  and 
to  direct  the  execution  of  the  trust.  It  would 
lead  to  great  conflict  of  authority  and  inex- 
tricable confusion,  which  would  hinder  rath- 
er than  aid  In  the  rightful  administration 
thereof.  2  Beach,  Trusts  &  Trustees,  §  758: 
Campbell  v.  Sheldon,  13  Pick.  8;  Jenkins  v. 
Lester,  131  Sfass.  3i55;  Curtis  v.  Smith,  6 
Blatchf.  537,  Fed.  Cas.  No.  3,505;  Woodruff 
v.  Young,  43  Mich.  518,  6  N.  W.  85;  Vaughan 
T.  Xorthup,  15  Pet.  1,  10  L.  Ed.  630;  Peale 
V.  Phlpps.  14  How.  3C8,  14  U  Ed.  459.  Ger- 
bardt,  however,  as  we  view  the  situation,  la 
not  In  a  position  to  Invoke  the  rule.  The 
complaint  states  that  on  or  about  the  13th  of 
January,  1898,  a  decree  was  rendered  by  the 
Second  Civil  Department  of  the  Grand  Ducal 
Circuit  Court  of  Mayence,  Germany— a  court 
of  general  Jurisdiction,  having  Jurisdiction  of 
said  cause  and  parties— to  the  effect  that  the 
said  defendant  Martin  Gerhardt,  as  father 
and  natural  guardian  of  the  plaintiffs  here- 
in, was  entitled,  under  the  laws  of  Germany, 
during  the  minority  of  each  of  the  plaintiffs, 
to  the  custody  and  control  of  her  respective 
share  of  the  said  Inheritance,  to  the  extent  of 
three-fourths  thereof,  and  that  by  such  de- 
cree the  said  George  Hahn  was  directed  to 
pay  over  the  said  three-fourths  share  of  the 
said  Inheritance  to  the  said  defendant  Mar- 
tin Gerhardt  accordingly.  This  averment 
does  not  appear  to  have  been  denied  by  the 
answer,  but  It  Is  alleged  that  a  part  of  the 
money  left  by  the  grandparents,  to  wit,  ?1,- 
145.49,  was  by  said  court  of  Germany  de- 
creed to  be  paid  over  to  the  defendant  Mar- 
tin Gerhardt,  to  be  used  and  expended  by 
bim  for  said  children  dnring  the  time  they 
were  under  the  age  of  21  years.  The  de- 
cree referred  to  Is,  in  part,  as  follows: 

"(1)  The  wills  of  Peter  Hahn  and  Susanna. 
n6e  Hambacb,  his  wlft-.-of  NIerstcin,  dated 


November  7,  1889,  July  31,  1891,  and  Feb- 
ruary 12,  1894,  are  hereby  declared  void  in 
so  far  as  they  deprive  the  plaintiff  of  the  ad- 
ministration and  of  the  [use  and  enjoyment] 
usufruct  of  three-fourths  of  the  Inheritance 
of  his  children. 

"(2)  It  is  further  found  that  the  plalntlfif  is 
entitled  to  the  administration  and  [use  and 
enjoyment]  usufruct  of  these  three-fourths 
until  the  children  have  completed  their  eight- 
eenth year,  and  that  It  Is  the  duty  of  George 
Hahn,  the  defendant,  to  surrender  the  plain- 
tiff three-fourths  of  his  chiidren's  property. 
If  In  his  possession;  the  right  to  ascertain 
the  amount  In  detail  being  reserved." 

This  is  all  the  evidence  to  be  found  in  the 
record  tending  to  show  that  Gerhardt  Is  a 
trustee  of  plaintiffs  and  their  property.  The 
opinion  of  the  court  in  Germany  indicates 
that  the  father  is  not  only  entitled,  under  the 
laws  of  that  country,  to  the  right  of  admit? 
istration  of  the  property  of  his  minor  chil- 
dren coming  to  them  by  inheritance,  but  that 
he  has  a  right  to  the  use  and  enjoyment,  or 
the  usufruct,  of  such  property  during  the 
time  of  their  minority;  the  term  "usufruct" 
signifying  "the  right  of  enjoying  a  thing,  the 
property  of  which  Is  vested  In  another,  and 
to  draw  from  the  same  all  the  profit,  utility, 
and  advantage  which  It  may  produce,  pro- 
vided It  be  without  altering  the  substance  of 
the  thing."  Bouvier,  Law  Diet.  Some  crit- 
icism as  to  the  con-ect  translation  of  the  term 
In  German  standing  for  "use  and  enjoyment," 
or  "usufruct"  Is  made,  but,  by  reading  the 
court's  decree,  together  with  its  opinion  In 
the  decision  rendered,  we  are  convinced  that 
the  father  Is  entitled  to  the  usufruct;  that 
Is,  the  profits  or  earnings  of  his  children's  es- 
tate during  their  minority,  and  not  to  the 
corpus  thereof,  or  any  "part  of  It.  While  Mr. 
Gantenbein  was  on  the  stand  as  a  witness 
for  plaintiffs.  It  was  developed  on  cross-ex- 
amination that  he  had  the  Codes  of  the  Ger- 
man Kmpire  of  1898,  consisting  of  10  or  12 
volumes.  In  his  office,  In  the  city  of  Portland; 
that  he  had  never  looked  into  them  to  ascer- 
tain whether  a  bond  was  required  of  a  guard- 
ian where  there  was  a  fund  to  be  distributed, 
but  that  he  had  good  reason  to  believe,  from 
a  letter  written  by  a  judge  of  the  court  In 
Germany,  that  such  a  bond  was  required, 
and  proffered  to  offer  the  letter  In  evidence  If 
defendants  desired,  but  it  was  not  offered. 
When  asked  to  produce  the  Codes,  the  wit- 
ness demanded  proper  notice  to  do  so.  Here 
the  case  rested,  without  a  production  of  the 
Codes,  or  their  being  introduced  in  evidence. 
We  have  therefore  the  simple  record,  show- 
ing the  Inheritance  of  the  plaintiffs  In  Ger- 
many, which  a  competent  court  of  that  coun- 
try directed  to  be  surrendered  to  the  defend- 
ant Martin  Gerhardt  their  father,  he  being 
entitled  thereto  under  the  laws  -of  that  coun- 
try for  the  purpose  of  administration,  with  a 
right  to  the  profits  or  earnings  arising  there- 
from during  their  minority;  that  Is,  until 
they  arrive  at  the  age  of  18  years.    The  find- 
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ings  and  decree  of  the  court  contain  no  or- 
der or  direction  that  he  give  or  furnish  any 
bond  or  other  security  for  the  faithful  per- 
formance of  his  trust,  nor  do  they  require 
that  he  account  to  the  court  for  the  funds 
thus  directed  to  be  delivered  or  surrendered 
to  him;  and  the  Codes  and  laws  of  that  coun- 
try regulating  the  manner  or  disposition  of 
such  property  are  not  before  us.  Are  we  to 
assume,  in  the  light  of  this  evidence,  that 
the  property  Is  in  custodia  legls,  or  should  we 
take  It  that  the-  order  of  the  German  court 
introduced  made  a  final  disposition  thereof, 
In  so  far  as  it  was  authorized  to  control  and 
direct  Its  administration,  and  the  trustee's 
accountability  therefor  to  that  tribunal?  It 
was  said  at  the  argument  that  this  court 
would  presume  that  the  laws  of  Germany  in 
respect  to  the  guardianship  of  the  estates  of 
minors  would  be  the  same  as  our  own;  there- 
fore, that  a  bond  was  required  of  the  guard- 
ian, and  that  he  was  accountable  to  the  court 
appointing  him.  We  have  enough  before  us, 
however,  to  indicate  that  the  laws  there  in 
the  respect  mentioned  are  not  the  same  as 
our  own,  and  hence  the  presumption  can- 
not hold  good.  The  father  there  is  entitled 
as  of  light  to  both  the  administration  and 
the  profits  or  earnings  of  the  property  dur- 
ing the  minority  of  his  children.  Not  so 
here.  The  natural  guardian  has  the  prefer- 
ence. If  he  apply 'for  It,  to  appointment  as 
guardian  of  the  minor's  estate,  but  has  no 
right  whatever  to  the  profits  arising  there- 
from, and  Is  held  to  a  strict  accountability 
to  the  county  court  or  the  ward  for  the  en- 
tire property  Intrusted  to  him,  with  all  ac- 
cumulations of  profits  and  earnings.  The 
presumption  Involted  cannot,  therefore,  avail 
the  defendants;  and,  under  the  evidence,  we 
think  the  better  view  is  that  the  decree  of 
the  German  court  finally  disposed  of  the 
fund  when  it  ordered  unconditionally,  as  it 
did,  that  the  property  be  surrendered  to  the 
father.  When  he  took  possession,  it  ceased 
to  be  In  custodia  legls,  and  he  only  became 
accountable  to  the  plaintiffs  for  the  faithful 
execution  of  his  trust.  The  trust  was  there- 
fore subject  to  equitable  cognizance  in  this 
Jurisdiction. 

This  brings  us  to  a  consideration  of  the 
rightful  ownership  of  the  realty  in  contro- 
versy. That  depends  upon  whose  money 
was  used  In  its  purchase.  Plaintiffs  say  It 
was  theirs,  and,  having  been  so  employed, 
that  the  defendant  Frieda  Gerhardt  holds 
the  property  in  trust  for  them.  This  is  de- 
nied by  defendants,  who  allege  that  the  pur- 
chase was  made  wholly  and  entirely  with 
the  means  of  Frieda  Gerhardt,  and  that  she 
Is  the  real  owner.  The  plaintlfTs  have  the 
burden  of  proof,  and,  inasmuch  as  they  are 
depending  upon  a  constructive  trust,  they 
must  show  by  clear  and  convincing  proofs 
that  their  money  in  the  bands  of  Gerhardt 
was  used  by  him  to  purchase  the  realty, 
or.  in  other  words,  that  he  has  misappro- 
priated or  wrongfully  employed  their  means 


In  making  the  purchase  for  his  wife's  use 
and  benefit.  The  principle  is  that  the  fund 
in  trust  does  not  lose  Its  Identity,  although 
it  may  change  in  semblance,  and,  whatso- 
ever form  it  may  have  assumed,  the  trust 
attaches  still,  whether  It  remains  In  the 
hands  of  the  original  trustee,  or  has  gone 
Into  other  hands,  especially  if  tfie  latter 
has  taken  with  notice  of  the  trust  relations. 
When,  therefore.  It  Is  sought  to  be  shown 
that  trust  money  or  property  has  been  mis- 
applied, and  to  trace  or  Impress  the  trust  up 
on  property  In  another  and  different  form, 
the  recognized  rules  of  law  require  that  the 
identity  be  established  by  clear  and  cogent 
testimony  before  the  courts  will  say  that 
It  Is  the  property  of  the  cestui  que  trust,  and 
that  It  should  be  accounted  for  as  such.  Sise- 
more  v,  Pelton,  17  Or.  546,  21  Pac.  667;  Bar- 
ger  V.  Barger,  36  Or,  268,  47  Pac.  702,  and 
cases  cited.  See,  also,  Myers  v.  Myers,  47  W. 
Va.  487,  35  S.  E.  868.  It  is  peihaps  putting  it 
strongly  to  say  that  the  proofs  should  be  con- 
vincing beyond  a  reasonable  doubt,  as  though 
the  guilt  of  a  person  accused  of  a  crime  was 
in  the  balance;  but  they  should  be  such  as  to 
satisfy  the  mind  fully  from  a  consideration 
of  all  the  evidence  of  the  misapplication  and 
of  the  Identity  of  the  trust  property  sought 
to  be  established  In  Its  transformed  condi- 
tion. 

There  Is  another  rule,  however,  equally  as 
well  settled,  and  of  peculiar  application  here^ 
which  must  be  obseryed  in  the  course  of  the 
investigation,  which  la  that,  where  the  trans- 
action complained  of  as  creating  the  condi- 
tion which  it  Is  sought  to  rectify  Is  between 
near  relatives.  It  will  be  viewed  with  dis- 
trust, and,  the  attendant  facts  and  circum- 
stances and  the  means  of  disclosure  and  ex- 
planation being  peculiarly  within  their  cog- 
nizance and  power,  they  are  called  upon, 
when  a  prima  facie  case  Is  made  against 
them,  to  show  the  enth-e  good  faith  of  the 
transaction,  and  if  they  fail  in  this  the  prima 
fade  case  will  prevail.  Jolly, v.  Kyle,  27  Or. 
95,  39  Pac.  999;  Mendenhall  v.  Elwert,  36 
Or.  375,  389,  52  Pac.  22,  59  Pac.  805;  Gar- 
nler  v.  Wheeler,  40  Or.  198,  66  Pac.  812; 
Goodale  v.  Wheeler,  41  Or.  190,  68  Pac.  753. 
With  these  observations  as  to  the  rules  of 
law  applicable,  we  will  turn  to  the  evidence. 

There  was  an  -  appilcatlqn  made  for  con- 
tinuance on  behalf  of  the  plaintiffs  for  the 
purpose  of  obtaining  evidence  in  Germany, 
to  show,  among  other  things,  the  amount 
that  Gerhardt  had  received  of  plaintiffs'  in- 
heritance; but.  In  order  that  the  trial  might 
proceed,  it  was  admitted.  In  effect,  that  tes- 
timony would  be  produced  tending  to  estab- 
lish the  allegations  of  the  plaintiffs  upon  the 
subject.  This  IS  wholly  undisputed,  so  that 
it  must  be  taken  as  proved,  as  alleged,  that 
Gerhardt  received  from  Germany  $1,725.12. 

The  plaintiff  Louisa  Schwartz  was  bom  in 
Germany,  and  Anna  Gerhardt  in  America. 
When  they  were  yet  quite  young,  the  defend- 
ant Martin  Gerhardt  returned  with  them  and 
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his  former  wife  to  Germany,  where,  his  wife 
having  soon  died,  he  placed  the  children  In 
care  of  his  mother,  and  retamed  again  to 
America.  A  few  weeks  afterward  their 
gi-andparents  on  their  mother's  side,  Peter 
and  Susanna  Habn,  took  them  Into  their 
custody,  and  kept  them  as  long  as  they  liv- 
ed; at  their  death  the  children  being  given 
In  charge  of  their  uncle  George  Hahn  and 
an  aunt.  Some  slit  or  seven  years  after 
coming  to  America  the  second  time,  having 
married  the  defendant  Frieda  In  the  mean- 
time, Gerhardt  again  returned  to  Germany, 
and  was  appointed  guardian  of  the  persons 
of  the  plaintiffs  by  a  decree  of  the  family 
council,  bearing  date  May  15,  1895.  He  al- 
most Immediately  came  with  the  children  to 
America.  Peter  and  Susanna  Hahn  left  an 
estate  to  plaintiffs  by  will,  but  It  was  subse- 
quently decreed  In  a  suit  instituted  by  Ger- 
hardt  that  three-fourths  of  the  property,  not- 
withstanding, descended  to  plaintiffs  by  in- 
heritance, and  that  Gerhardt  was  entitled, 
by  reason  of  being  their  father,  to  its  ad- 
ministration and  use  and  enjoyment,  or  the 
issues  and  profits  arising  therefrom.  The  de- 
cree Is  the  same  as  hereinbefore  discu.ised, 
and  bears  date  January  6,  1898.  In  August, 
1896,  the  defendant  Martin  Gerhardt  came 
with  his  family  from  St.  Paul,  Minn.,  where 
he  was  employed  as  a  mechanic  In  th^  shops 
of  the  Northern  Pacific  Railroad  Company, 
and  settled  in  Clark  county.  Wash.;  purchas- 
ing 10  acres  of  land,  at  a  consideration  of 
$100  per  acre.  A  mortgage  was  executed 
upon  this  place,  the  amount  of  which  does 
not  appear,  presumably  to  secure  the  pay- 
ment of  a  part,  at  least,  of  the  purchase 
price.  Gerhardt  borrowed  $250  to  come  West 
on.  Mrs.  Gerhardt  bad  saved  up  of  her  own 
earnings  prior  to  their  marriage  $250,  but 
that  appears  to  have  been  all  spent  before 
leaving  St.  Paul.  The  family  Mved  scantily 
on  the  farm,  as  It  is  called,  and  the  parents 
could  not  have  made  more  than  a  bare  living 
while  there.  Gerhardt  sold  the  place  In  Au- 
gust, 1898,  to  his  brother-in-law,  Moore,  for 
$1,200,  and  soon  thereafter  went  to  Ger- 
many; and  the  family  moved  to  Portland, 
and  stopped  at  the  Hotel  Rheinpfalz.  He 
returned  from  Germany  shortly  before 
Christmas,  and  In  a  few  days  the  family 
moved  Into  a  house  on  Sacramento  street, 
where  they  lived  for  two  months,  when  the 
property  in  question  was  purchased,  and  the 
family  took  up  their  abode  there.  Louisa 
Schwartz  testifies  that  In  the  winter,  after 
moving  on  the  farm  In  Clark  county,  Mrs. 
Gerhardt  received  $500,  which  she  inherited, 
but  that  they  were  very  poor,  and  kept  using 
from  it  until  it  was  all  expended;  that  the 
$250  which  Gerhardt  borrowed  before  com- 
ing West  bad  all  been  expended;  that  they 
bad  gotten  in  debt,  and  the  money  last  re- 
ceived was  all  paid  out  before  spring;  that, 
when  the  family  moved  to  Sacramento  street, 
her  father  purchased  new  furniture,  at  an 
expense  of  from  $200  to  $230,  sutBdent  to 


furnish  the  house  comfortably  for  people  in 
their  station  of  life;  that,  soon  after  her 
father's  return  from  Germany,  he  and  her 
stepmother  went  out  every  day  looking  for 
a  borne  to  buy,  which  resulted  in  the  pur- 
chase of  the  property  at  Piedmont,  and  at 
the  same  time  he  bought  a  cow,  a  buggy, 
and  some  chickens;  that  when  her  father 
left  for  Germany  he  told  her  he  was  going 
to  San  Francisco  to  seek  employment,  and 
that  she  did  not  know  any  different  until  she 
overheard  her  mother  and  Mr.  Moore  talking 
about  some  money  matters,  and  about  him 
being  in  Europe  trying  to  get  the  money; 
that  while  he  was  away  her  stepmother  con- 
stantly told  her  that  her  father  was  in  San 
Francisco;  that  she  overheard  the  stepmoth- 
er telling  her  sister  that,  wiiei^ever  there 
was  any  property  purchased  again.  It  would 
be  bought  in  her  name,  so  that  witness  and 
her  sister  could  not  touch  It;  that,  when 
Gerhardt  arrived  home  from  Germany,  he 
took  witness  Into  a  room  and  asked  her  If 
she  knew  where  he  had  been,  and  told  her 
he  had  been  to  Europe^  and  that  all  her  re- 
lations were  dead,  and  that  it  was  no  use  for 
her  to  write  to  them,  for  that  reason,  and 
took  her  to  task  for  having  written  a  letter 
that  he  wrongfully  accused  her  of  writing, 
but  that  he  never  told  her  anything  about 
getting  the  money  in  Germany;  that  she 
had  a  conversation  with  her  father  and  step- 
mother shortly  before  bringing  this  suit,  in 
which  the  witness  mentioned  the  money 
matter  to  them— that  she  would  see  about 
the  affair  as  soon  as  she  could— and  that 
Gerhardt  made  reply  that  he  did  not  marry 
her  mother  (or  nothing  (meaning  her  own 
mother),  and  that  the  money  belonged  to 
him,  and  not  to  plaintiffs;  that  she  told  him 
he  bought  the  Piedmont  property  with  their 
money,  and  gave  it  to  their  stepmother, 
which  be  denied,  and  that  she  has  never  seen 
her  father  since  to  speak  to  blm;  that  wit- 
ness' stepmother  told  her  immediately  after 
they  moved  to  Piedmont  that  her  father  bad 
paid  her  back  the  $750  of  hers  that  he  spent, 
and  that  she  was  going  to  put  it  in  the 
bank,  and  would  not  let  him  lay  another 
hand  on  it  John  Fuog  testifies  that,  before 
going  to  Germany,  Gerhardt  said  to  him,  "I 
got  some  business.  I  go  to  the  old  country;'' 
and  when  he  came  home  he  said,  "I  have  fix- 
ed that  all  right  in  the  old  country;"  and 
after  that  he  bought  some  property,  and  said 
to  witness,  "J'ohn,  I  have  bought  a  nice  prop- 
erty. You  come  and  see  me  when  you  get 
time."  This  is  all  the  evidence  of  much  Im- 
portance in  the  record  bearing  upon  the  sub- 
ject. There  is  much  testimony  indicating 
that  the  plaintiffs  were  illy  treated  by  the 
defendants,  and  it  leaves  the  impression  that 
the  parents  were  unduly  severe  with  them, 
and  that  they  discriminated  against  them  in 
favor  of  the  children  of  the  second  marriage, 
while  it  might  have  been,  on  the  other  hand, 
that  the  plaintiffs  were  at  times  undutiful. 
The  only  value  to  be  attributed  to  this  i» 
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that  It  sheds  light  upon  the  transaction  touch- 
ing the  trust  as  it  pertains  to  plaintiffs'  prop- 
erty. Now,  it  is  manifest  from  this  testi- 
mony that  when  Gerhardt  came  West  with 
his  family  from  Minnesota  he  had  no  ready 
means,  as  he  was  obliged  to  borrow  money 
to  make  the  Journey  with.  He  went  In  debt 
for  the  land  he  purchased  in  Clark  county. 
Wash.,  to  what  extent  is  not  known,  but  it 
must  have  been  considerable.  In  the  winter 
after  their  arrival,  as  related  by  Louisa,  they 
were  indebted  to  such  an  extent  that,  when 
Mrs.  Gerhardt  received  the  $500  from  her 
people,  it  was  soon  expended.  They  lived 
scantily  on  the  place  for  two  years  or  more. 
In  August  after  the  decree  was  rendered  in 
Germany,  giving  the  father  p.ossession  of 
plaintiffs'  Inheritance,  the  place  was  sold  at 
a  profit  of  ?200  above  the  purchase  price, 
there  still  being  a  mortgage  on  It,  which  was 
paid  off  when  the  purchaser  paid  for  the 
land.  Gerhardt  went  very  soon  to  Germany, 
and  returned  in  about  two  months,  or  short- 
ly before  Christmas.  It  was  but  a  little  later 
that  he  purchased  furniture  to  the  amount  of 
$200  or  ?2o0  with  which  to  furnish  the  house 
on  Sacramento  street,  and  he  and  his  wife 
began  looking  for  property  to  buy  for  a 
liome,  resulting  in  about  two  months  In  the 
purchase  of  the  property  in  question.  At 
the  same  time  a  purchase  was  made  of  a 
oow  and  buggy  and  some  chickens.  Ger- 
hardt attempted  to  concesii  the  fact  of  his 
going  to  Germany  from  the  plaintiffs,  and 
his  wife  led  them  to  believe  that  he  had 
gone  to  San  Francisco  for  the  purpose  of  ob- 
taining work.  When  he  returned,  he  told 
Louisa  where  he  had  been,  but  he  upbraided 
and  punished  her  for  presuming  to  write  to 
her  people  in  Germany,  telling  her  at  the 
same  time  it  was  of  no  use  for  her  to  write 
any  more,  as  her  relatives  were  all  dead;  but 
he  never  disclosed  to  her  at  any  time  the 
fact  of  his  .obtaining  their  money  In  Ger- 
many, although  she  was  then  in  her  sixteenth 
year,  and  capable  of  knowing  and  under- 
standing much  about  such  affairs,  and  fair 
dealing  would  si'pgest  that  she  should  have 
been  fully  informed  of  what  he  bad  done 
relative  to  their  property.  When,  however, 
he  was  reproached  about  the  money  mat- 
ters by  Louisa,  he  replied  that  the  money 
belonged  to  him— an  idea  that  seems  to  have 
taken  firm  hold  of  him,  as  his  actions  fully 
Indicate.  The  stepmother's  intentions  were 
discovered  by  her  remark  to  her  sister— in 
effect,  that,  when  any  property  was  bought 
again.  It  should  be  in  her  name,  so  that  the 
older  children  would  not  be  able  to  obtain  it. 
There  is  "enough  here  to  lead  one  irresistibly 
to  the  conclusion  that  the  Piedmont  property 
was  purchased  with  the  money  of  plaintiffs 
that  the  father  obtained  in  Germany.  To 
say  tlie  least,  there  is  such  a  prima  facie 
case  as  to  require  defendants,  who  have  full 
knowledge  of  all  transactions  respecting  the 
property,  to  show  the  true  state  of  affairs, 
and,  not  having  done  so,  they  must  be  held 


to  full  accountability.  Gerhardt  could  not 
have  had  money  of  his  own  with  which  to 
make  these  purchases.  True,  he  may  have 
reali7.ed  something  from  the  farm  above  the 
mortgage,  but  It  could  not  have  been  a  large 
sum,  and  the  expenses  of  the  family  had  to 
be  met  in  the  meanwhile,  nor  could  his  wife 
have  had  any  money  with  which  to  have 
made  the  purchases,  for  we  find  that  he  paid 
back  to  her,  manifestly  out  of  plaintiffs' 
funds,  the  $250  that  they  used  of  her  earn- 
ings in  Minnesota,  and  the  $500  that  she  re- 
ceived from  her  people  after  coming  to 
Wfasblngton,  which  was  expended  while  on 
the  farm,  making  $750,  the  sum  she  told 
liOulsa  that  she  bad  put  in  the  bank,  and 
that  her  father  would  never  lay  hands  upon 
again.  These  matters  are  all  undeuied,  and 
they  bear  heavily  against  the  father  as  trus- 
tee, who  .is  held  to  an  open,  fair,  and  strict 
accountability  of  his  trust,  and  unmistakably 
lm|)licate  the  stepmother  in  his  efforts  to 
misappropriate  tlie  inheritance  of  tiie  plain- 
tiffs. 

There  was  an  omission  in  failing  to  show 
the  amount  of  the  purchase  price  of  the 
realty,  but,  it  being  fully  apparent  that  the 
property  was  of  considerable  value,  and  that 
it  was  .purchased  with  the  trust  funds  of 
the  plaintiffs,  the  defendant  Frieda  Gerhardt 
must  be  held  to  hold  the  same  as  trustee  con- 
structively for  them,  aiid  the  decree  of  the 
circuit  court  requiring  the  conveyance  to 
plaintiffs  was  properly  rendered. 

The  circuit  court  reserved  the  matter  of 
the  accounting  for  further  hearing  and  con- 
sideration. This  was  regular,  under  the  prac- 
tice. Durkheimer  v.  Heilncr,  24  Or.  270,  33 
Pac.  401,  34  Pac.  475. 

In  the  itemized  account  of  expenditures  al- 
leged to  have  been  made  for  the  benefit  of 
plaintiffs  and  their  trust  property,  appear 
two  items— one  for  $078,  and  the  other  for 
$215— which  defendants'  counsel  claim  were 
admitted  by  the  reply  by  falling  to  deny  them 
in  proper  form.  The  itemized  account  ap- 
pears to  have  been  annexed  to  the  answer 
and  marked  "Exhibit  A,"  but  there  is  no  di- 
rect allegation  making  it  a  part  thereof. 
Moreover,  if  it  be  conceded  that  it  was  reg- 
ularly made  a  part  of  such  answer,  there  is 
a  denial  in  the  same  connection  tliat  defend- 
ant Martin  Gerhardt  paid  the  sums  alleged 
in  their  pretended  itemized  account.  Exhibit 
A,  or  any  part  thereof,  which  is  a  sufficient 
denial,  under  the  practice. 

The  decLiion  of  the  circuit  court  will  b«  in 
all  respects  affirmed,  and  it  is  so  ordered. 


(45  Or.  67) 


McLEOD  V.  LLOYD. 


(Supreme  Court  of  Oregon.    March  1,  1904.) 

APPEAI^DECREE— ALIAS   MOTION   TO  RECALL 
MANDATE!. 

1.  Where  the  Supreme  Court  has  exercised 
its  discretion  on  a  motion  to  recall  a  mandate 
by   entering   a   final   decree,   after   affirmance 
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of  the  decree,  and  overruling  petition  for  rehear- 
ing, an  alias  motion  to  recall  the  mandate  will 
not  lie. 

On  alias  motion  to  recall  mandate.  Mo- 
tion denied. 

For  former  opinions,  see  71  Pac.  795;  74 
Pac.  491. 

MOORE,  C.  J.  This  is  an  alias  motion  to 
recall  a  mandate.  It  Is  stated  by  appellant's 
counsel  that  the  land,  the  title  to  which  Is 
alleged  to  have  been  clouded,  lies  in  Douglas, 
and  not  in  Lane,  county,  as  averred  In  the 
complaint,  which  fact  was  pot  discovered 
until  after  the  decree  in  this  court  was  ren- 
dered; that  the  defendant,  for  a  valuable 
consideration,  and  without  knowledge  of  the 
plaintiff's  claim,  purchased  the  premises  in 
good  faith,  and  caused  the  deeds  to  be  re- 
corded in  Douglas  county,  before  plaintiff's 
deeds  were  recorded  therein,  thereby  secur- 
ing the  superior  title;  that  the  mandate  is- 
sued in  pursuance  of  the  decree  of  this  court 
states  that  plaintiff  is  the  absolute  owner  of 
the  lands;  thaftbe  deeds  therefor  executed 
to  the  defendant  are  void,  and  should  be 
canceled;  and  that  ho  is  enjoined  from  as- 
serting any  interest  in  the  premises.  An  ap- 
plication Is  made  for  an  order  recalling  the 
mandate,  that  another  may  be  issued,  di- 
recting the  trial  court  to  take  such  further 
proceedings  in  this  suit  as  may- be  necessary, 
not  inconsistent  with  the  opinion,  or  that  the 
new  mandate  shall  not  preclude  the  defend- 
ant from  assorting,  either  in  this  suit,  or  in 
any  other  action  or  proceeding,  any  rights 
he  may  have  acquired  by  reason  of  his  hav- 
ing secured  the  prior  record  of  his  deeds  in 
the  proper  county. 

It  was  held  on  the  former  application  to 
recall  the  mandate  that  it  was  discretionary 
with  tills  court  either  to  enter  a  final  decree, 
or  to  remand  the  suit  for  further  proceed- 
ings, and  a  final  decree  having  been  entered 
on  appeal  herein,  and  a  petition  for  a  rehear- 
ing overruled,  the  right  of  the  defendant  to 
answer  In  this  suit  is  thereby  concluded. 
McLeod  V.  Lloyd,  74  Pac.  491.  If,  since  the 
cause  was  brought  to  this  court,  the  defend- 
ant's ascertainment  of  the  boundary  between 
Lane  and  Douglas  counties  may  be  regarded 
as  newly  discovered  evidence,  his  remedy  is 
not  to  open  the  decree  that  was  affirmed  in 
this  court,  but  to  vacate  it  by  instituting  an 
original  suit  for  that  purpose.  B.  &  C.  Comp. 
S  391;  Crews  v.  Richards,  14  Or.  442,  13  Pac. 
C7;  Nessley  v.  Ladd,  30  Or.  564,  48  Pac.  420; 
Hilts  V.  Ladd,  35  Or.  237,  58  Pac.  32.  "The 
law  relative  to  bills  of  review,"  says  Mr. 
Justice  Gabbert  in  Warren  v.  Adams,  26 
Colo.  404,  60  Pac.  032,  "is  based  upon  Lord 
Bacon's  ordinance,  which  provided:  'No  de- 
cree shall  be  reversed,  altered  or  explained, 
being  once  under  the  great  seal,  but  upon 
bill  of  review,  and  no  bill  of  review  shall  be 
admitted  except  it  contain  »  •  •  some 
new  matter  which  hath  arisen  In  time  after 
the  decree,  and  not  any  new  proof  which 


naight  have  been  used  when  the  decree  was 
made.  Nevertheless,  upon  new  matter  that 
has  come  to  light  after  decree  made,  and 
could  not  possibly  have  been  used  at  the 
time  when  the  decree  passed,  a  bill  of  re- 
view may  be  granted  by  the  special  license  of 
the  court,  and  not  otherwise.'  On  the  ques- 
tion of  diligence,  the  rule  Is  that,  in  order 
that  new  matter  may  be  made  available  as  a 
basis  for  a  bill  of  review,  it  must  appear 
that  It  was  not  known  to  the  party  pleading 
it,  or  his  counsel,  in  time  to  have  been 
brought  forward  and  used  in  the  former 
trial,  and  that  by  the  exercise  of  reasonable 
diligence  it  could  not  have  been  discovered 
or  produced  in  that  suit"  In  the  notes  to 
the  case  of  Little  Rock,  etc.,  Ry.  Co.  v. 
Wells,  54  Am.  St.  Rep.  216,  it  is  said:  "The 
enforcement  of  a  judgment  may  be  inequi- 
table, either  because  It  was  against  equity 
and  good  conscience  to  enforce  It  from  the 
very  beginning,  or  because,  though  its  en- 
forcement was  at  one  time  proper,  subse- 
quently occurring  circumstances  have  chan- 
ged the  relations  of  the  parties,  and  made  it 
inequitable  to  Insist  upon  its  further  exe- 
cution." If,  therefore,  the  decree  of  this 
court,  though  proper  when  rendered,  has  be- 
come Inequitable  in  consequence  of  the  de- 
fendant's subsequent  ascertainment  of  the 
boundary  between  these  counties,  and  the 
prior  recording  of  Ills  deeds  in  Douglas  coun- 
ty, and  such  discovery  could  not  have  been 
made,  by  the  exercise  of  reasonable  dili- 
gence, in  time  to  interpose  the  fact  as  a  de- 
fense in  the  trial  of  this  suit,  the  remedy  is 
by  an  original  suit  to  set  aside  the  final  de- 
cree of  this  court,  and  the  mandate  hereto- 
fore issued  wUl  afford  no  bar  to  its  prosecu- 
tion, so  that  no  necessity  exists  for  recalling 
the  mandate,  and  the  motion  should  be  over- 
i-uled,  and  It  is  so  ordered. 


(M  Or.  407) 
RINGUE  V.   OREGON   COAL   &  NAVIGA- 
TION CO. 

(Supreme  Court  of  Oregon.     March  1,  1904.) 

SERVANT'S  INJURIES— EXISTENCE  OP  SERV- 
ANT RELATION— BURDEN  OF  PROOF— EVI- 
DENCE—SUFFICIENCY— INSTRUCTIONli— CURE 
OF  ERRORS— WAIVER  OF  REGULATIONS— DIS- 
CHARGH^-QUESTIO.N  FOR  JURY. 

1.  Id  an  action  for  injuries  to  a  servant, 
where  the  relationship  of  master  and  servant 
was  denied  by  defendant,  the  burden  was  on 
plaintiff  to  show  such  a  state  of  facts  as  would 
cou.stitute  snch  relation,  within  the  law  of  negli- 
gence. 

2.  In  an  action  for  injuries  to  an  infant  work- 
ing in  a  mine  with  his  father,  in  order  to  es- 
tablish the  relationship  of  master  and  servant 
between  plaintiff  and  defendant  mine  operator, 
it  was  not  necessary  for  plaintiff  to  prove  a  di- 
rect contract  of  employment  by  some  autliorizcd 
agent  of  defendant,  or  tliat  his  right  to  work 
in  the  mine  was  included  in  the  terms  of  the 
contract  with  his  father,  but  evidence  that  he 
was  going  into  the  mine,  at  the  time  of  his 
injury,  by  the  request  of  his  father,  and  with 
the  express  or  implied  consent  of  defendant,  for 
the  purpose  of  performing  work  or  labor  for 
defendant,  was  sufficient  to  show  him  not  a 
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trespasser  or  licensee,  but  a  servant  ot  defend- 
ant, within  the  rule  requiring  a  master  to  exer- 
cise reasonable  care  to  prevent  injury  to  tiis 
eniployfes. 

3.  In  an  action  for  injuries  to  a  servant,  er- 
ror in  an  instruction  basing  plaintiff's  right  to 
recover  on  the  existence  of  a  contract  of  em- 
ployment directly  between  defendant  and  him- 
self, or  indirectly  through  his  father,  was  not 
cured  by  an  instruction  to  the  effect  that  if 
plaintilt  was  passing  through  a  gangway  by 
his  father's  request,  with  defendant's  consent, 
it  would  be  defendant's  duty  to  exercise  due 
care  to  avoid  unnecessary  danger  to  Uim,  as 
such  instruction  must  be  taken  in  connection 
with  the  other  instructions,  and  be  understood 
as  defining  plaintiff's  rights  and  defendant's 
duties  in  case  the  jury  sliould  find  that  tliere 
wiw  an  actual  contract  of  employment. 

4.  A  custom  of  a  mine  operator,  requiring  a 
father  employed  by  it,  and  desiring  to  take  his 
son  into  the  mine  to  assist  him,  to  apply  to 
the  iKiokkeeper  for  an  order  on  the  blacksmith 
for  tools  for  the  son,  was  a  regulation  which 
the  operator  could  waive. 

5.  An  instruction  based  on  facts  not  shown 
by  the  evidence  is  erroneous. 

6.  In  an  action  for  injuries  to  a  servant, 
whether  statements  of  defendant's  ofBcers,  made 
when  plaintiff's  father,  requested  additional 
•cars  for  plaintiff  to  use,  to  the  effect  that  the  fa- 
ther should  take  plaintiff  out  of  the  mine,  be- 
cause there  were  not  enough  cars  for  the  min- 
ers, amounted  to  a  discharge  of  plaintiff,  or 
was  merely  intended  as  an  excuse  for  not  fur- 
nishing the  cars,  was  a  question  of  fact  for  the 
jury. 

Appeal  from  Circuit  Court,  Coos  County; 
J.  W.  Hamilton,  Judge. 

Action  by  Louis  Ringue,  a  minor,  by  bis 
guardian  ad  llteu),  Julien  Ringue,  against 
the  Oregon  Coal  &  Navigation  Company. 
From  a  judgment  for  defendant,  plaintiff  ap- 
l)eals.    Reversed.  , 

E.  B.  Watson  and  C.  Henri  Labbe,  for  ap- 
pellant. J.  W.  Bennett  and  J.  S.  Coke,  tor 
respondent. 

BEAN,  J.  This  Is  an  action  by  Louis 
Ringue,  by  bis  guardian  ad  litem,  against  tbe 
Oregon  Coal  &  Navigation  Company,  to  re- 
cover damages  for  an  injury  alleged  to  have 
been  caused  by  the  negligence  of  the  com- 
pany. The  complaint  is,  in  substance,  that 
on  and  prior  to  November  21,  1901,  the  plain- 
tiff, a  minor  14  years  of  age,  and  Julien 
Ringue,  his  father,  were  employed  in  de- 
fendant's mine  in  Coos  county  as  common  la- 
borers, engaged  in  mining  coal  and  loading  it 
in  cars,  tor  which  the  father  received  $1  per 
ton;  that  on  the  day  named,  while  the  plain- 
tiff was  going  to  the  place  of  his  work,  a 
portion  of  the  roof  of  the  gangway  along 
which  he  was  passing  fell,  owing  to  the  neg- 
lect and  carelessness  of  the  defendant,  and 
injured  him.  The  answer  admits  the  acci- 
dent to  the  plaintiff,  but  denies  his  employ- 
ment by  the  defendant  and  the  negligence 
<;harged.  For  affirmative  defenses  it  alleged 
(1)  that  plaintiff  was  not  In  the  employ  of 
the  defendant  at  the  time  of  the  accident, 
but  was  wrongfully  In  the  mine,  without  the 
knowledge  or  consent  of  the  defendant,  and 
•contrary  to  its  direction;  (2)  that  the  gang- 
way where  the  accident  occurred  was  con- 


structed by  competent  and  skillful  men.  In  a 
good  and  workmanlike  manner,  and  was  con- 
tinuously and  daily  inspected  by  skillful  em- 
ployes of  the  defendant,  who  were  unable  to 
ascertain  any  defect  therein;  (3)  that  there 
were  three  other  and  additional  gangways 
which  the  plaintiff  could  have  used  in  going 
to  tbe  place  or  room  where  his  father  was  at 
work,  but,  instead  of  doing  so,  he  wrong- 
fully stopped,  loitered,  and  played  in  tbe 
gangway  where  the  injury  occurred;  and  (4) 
that  plaintiff's  father  was  a  competent  and 
slilllful  miner,  and  had  for  many  months  prior 
to  the  accident  passed  daily  through  the 
gangway,  and  both  he  and  tbe  plaintiff  under- 
stood the  manner  in  which  It  was  construct- 
ed, and  thoroughly  knew  and  appreciated 
whatever  risk  or  danger  there  was  in  using 
it,  and,  as  a  consequence,  they  ought  not  to 
be  heard  to  allege  that  it  was  an  unsafe  place 
through  which  to  pass,  or  that  defendant 
should  be  held  responsible  for  the  accident. 

The  testimony  on  the  trial  tended  to  show 
that  for  several  years  prior  to  the  accident 
the  plaintiff's  father  had  been  working  for 
the  defendant  as  a  coal  miner,  receiving  as 
a  compensation  $1  a  ton  for  all  coal  mined 
and  loaded  on  tbe  cars;  that  it  was  a  custom 
or  practice  for  fathers  employed  by  the  de- 
fendant, who  desired  to  have  tiielr  minor  sons 
assist  them  at  their  work,  to  obtain  from 
the  bookkeeper  an  order  on  the  blacksmith 
for  a  half  set  of  tools,  and  to  request  the 
underground  boss  to  furnish  an  extra  car  for 
the  boy;  that  for  some  time  before  the  acci- 
dent the  plaintiff,  at  the  request  of  his  father, 
and  with  the  knowledge  and  acquiescence  of 
the  officers  of  the  company,  assisted  bis  fa- 
ther in  his  work,  and  the  company  furnished 
extra  cars  for  his  use,  and  paid  tbe  fath^ 
for  his  services;  that,  as  he  was  going  to  tbe 
place  of  his  work  on  the  morning  of  the  acci- 
dent, a  section  of  the  roof  of  the  gangway 
through  which  he  was  passing  fell  and  in- 
jured him.  There  Is  no  evidence  of  any  di- 
rect contract  of  employment  of  the  plaintiff 
by  the  defendant,  or  that  his  father  obtained 
an  order  from  the  bookkeeper  on  the  black- 
smith for  tools  for  him.  It  was  in  evidence 
that  about  eight  or  ten  days  before  the  acci- 
dent the  plaintiff's  father  complained  to  the 
superintendent,  and  also  to  the  imderground 
boss,  that  he  and  his  son  were  not  getting 
sufficient  cars,  and  was  told  by  them  to  take 
the  boy  out  of  the  mine,  because  "there  were 
not  cars  enough  for  the  miners."  This  was 
not  done,  however,  and  the  evidence  tended 
to  show  that  the  plaintiff  worked  as  usual 
from  that  time  until  tbe  accident,  and  the 
defendant  continued  to  furnish  cars  tor  him 
and  his  father,  and  to  receive  and  accept  the 
benefit  of  his  services.  The  court,  in  its  in- 
structions, stated  that  one  of  the  material 
issues  in  the  case  was  the  alleged  employ- 
ment of  the  plaintiff  by  the  defendant;  that 
upon  such  Issue  the  burden  of  proof  was  with 
the  plaintiff,  and  he  must  show  an  employ- 
ment before-  he  could  recover.    Upon   this 
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point  It  charged  tbe  Jury  that  If  they  found 
from  the  evidence  "that  plaintiff's  father  was 
employed  by  the  defendant,  and,  by  the  terms 
of  such  employment,  plaintiff  was  to  assist 
the  father  in  such  work,  and  plaintiff  entered 
the  mine  under  such  employment,  and  with 
permission  of  defendant,  it  would  be  the 
duty  of  the  defendant  to  exercise  reasonable 
care  In  maintaining  a  place  for  his  work," 
etc.;  that.  If  tliere  was  an  employment  of  the 
plaintiff  by  the  defendant,  and  "the  accident 
occurred  through  some  defect  in  the  mine, 
which  the  defendant  should  have  provided 
against,"  etc.,  It  would  be  necessary  for  them 
to  ascertain  the  amount  of  damages  suffered 
by  the  plaintiff;  that,  if  the  plaintiff  was  not 
rightfully  in  the  mine  at  the  time  of  the  acci- 
dent, he  could  not  recover,  because  In  such 
case  the  defendant  would  not  be  required  to 
furnish  blm  a  safe  place '"hi  which  to  work,  or 
through  which  to  pass  to  Ws  work.  That  re- 
lationship and  duty  would  only  exist  in  case 
plaintiff  was  employed  by  defendant";  that 
If  the  plaintiff  was  in  the  gangway  of  the  de- 
fendant at  the  time  of  the  accident,  "with- 
out first  having  obtained  its  consent  for  tliat 
purpose,"  be  was  a  trespasser,  and  could  not 
recover;  that  If  the  plaintiff's  father  "applied 
to  tbe  defendant  for  leave  to  take  his  son  Into 
the  mine,"  and  "i)ermiBsion  to  do  so  was  re- 
fused," the  plaintiff  had  no  right  to  go  into 
the  mine,  and  was  a  trespasser,  to  whom  the 
defendant  did  not  owe  the  duty  of  seeing 
that  the  place  where  he  was  Injured  was  rea- 
sonably safe. 

By  these  instructions  the  plaintiff's  right 
to  recover  was  made  to  depend  upon  his  em- 
ployment by  the  defendant,  and  the  Jury 
must  necessarily  have  understood  he  was  not 
entitled  to  recover  unless  there  was  an  actual 
contract  of  employment,  even  though  he  may 
have  Ijeen  working  at  the  mine  at  the  re- 
quest of  his  father,  with  the  defendant's  per- 
mission and  consent,  and  for  Its  benefit  The 
complaint  proceeds  on  the  theory  that  at  the 
time  of  the  accident  the  relation  of  master 
and  servant  existed  between  the  plaintiff  and 
the  defendant.  This  was  denied,  and  was 
therefore  a  material  issue  In  the  case.  The 
plaintiff  must  recover,  if  at  all,  upon  the 
cause  of  action  as  alleged;  and  the  burden 
of  proof  was  upon  him  to  show  such  a  state 
of  facts  as,  under  the  law  of  negligence, 
would  constitute  the  relation  of  master  and 
servant.  We  do  not  understand,  however, 
that  it  was  necessary  for  him  to  prove  a  di- 
rect contract  by  some  authorized  agent  of 
the  defendant,  employing  him,  or  that  his 
right  to  work  was  included  in  the  terms  of 
the  contract  with  his  father.  If,  as  the  evi- 
dence tended  to  show,  he  was  going  Into  the 
mine  at  the  time  of  the  accident  by  the  re- 
quest of  his  father,  with  the  permission  or 
consent  of  the  defendant,  express  or  implied, 
for  tbe  purpose  of  performing  work  or  labor 
for  it,  he  was  not  a  trespasser  or  a  licensee, 
but  was  rightfully  In  the  mine,  and  the  rela- 
tion of  master  and  servant  existed  between 
75  P.— 46 


him  and  the  defendant,  within  the  meaning 
of  the  rule  requiring  a  master  to  exercise 
reasonable  care  to  prevent  injury  to  his  em- 
ploye's. In  Tennessee  Coal,  etc.,  Co.  v.  Hayes, 
97  Ala.  201, 12  South.  98,  the  plaintiff's  father 
was  employed  to  load  defendant's  cars  at  a 
specified  price  per  car.  His  minor  son,  while 
assisting  him  in  bis  work  by  tbe  direction 
and  under  the  supervision  of  an  agent  of  the 
defendant,  was  injured;  and  it  was  held  that 
the  son  was  a  servant  of  the  defendant,  al- 
though bis  name  was  not  on  its  pay  roll,  and 
his  father  received  the  compensation  for  his 
services;  the  court  saying:  "The  defendant 
had  the  lienefit  of  plalntifTs  labor  thus  in- 
duced and  assented  to  by  its  authorized  agent, 
and  performed  with  his  knowledge  and  un- 
der his  supervisioo,  if  tbe  facts  be  in  line 
with  this  tendency  of  the  evidence,  which 
was  a  question  for  the  Jury.  That  this  evi- 
dence, if  believed,  established  the  relation- 
ship of  master  and  servant,  within  the  mean- 
ing of  the  act  referred  to,  between  the  de- 
fendant and  the  plaintiff,  is,  we  think,  clear. 
That  plaintiffs  name  was  not  on  defendant's 
pay  roll,  and  that  he  personally  received 
nothing  from  defendant  for  his  labor,  has  no 
bearing  on  the  question.  He  was  a  minor, 
and  his  father  was  entitled  to  his  time  and 
to  the  rewards  of  his  labor.  The  payment  of 
compensation  for  his  services  to  his  father 
was  as  If  it  had  been  paid  directly  to  Iiim, 
so  far  as  the  fact  of  payment  bears  upon  the 
question  of  the  relationship  between  him  and 
the  defendant  corporation.  Here,  then,  on 
this  aspect  of  the  evidence,  we  have  an  em- 
ployment by  the  defendant  in  accordance 
with  defendant's  directions,  and  payment  for 
that  work,  in  legal  effect  to  the  person  em- 
ployed, and  who  performed  the  labor.  We  do 
not  conceive  that  any  doubt  can  exist  of  the 
Jury's  right  to  find  that  plaintiff  was  defend- 
ant's servant,  and  by  such  finding  support 
the  averments  of  the  complaint  in  this  re- 
gard." In  Rum'mell  v.  Dllworth,  111  Pa.  343, 
2  Atl.  355,  3C3,  the  plaintiff  was  injured  in 
a  spikomill.  He  was  employed  by  a  roller 
boss,  and  paid  by  him,  and  the  court  said: 
"Whether  he  was  directly  In  the  defendants' 
employ,  or  indirectly  as  the  assistant  of  Rich- 
ards, he  may  be  treated  as  their  employ^. 
He  was  engaged  in  the  work  of  the  defend- 
ants, upon  their  machinery,  and  the  defend- 
ants were  themselves  operating  the  mill. 
The  right  of  the  roller  boss  to  employ  assist- 
ants Is  clearly  shown,  and,  as  it  does  not 
appear  that  he  was  an  Independent  con- 
tractor, It  Is  unimportant  that  the  amount  of 
his  compensation  was  measured  by  the  num- 
ber of  tons  manufactured.  The  plaintiff  was 
not  a  trespasser.  He  was  in  the  rightful  dis- 
charge of  the  duties  of  a  valid  employment 
The  relation  of  master  and  servant  is  fairly 
inferable  from  the  proofs,  and  the  defendants 
are  therefore  bound  to  the  performance  of 
all  the  duties,  and  are  entitled  to  the  pro- 
tection which  that  relation  affords."  To  the 
same  effcfct,  see  Indiana  Iron  Co.  v.  Cray,  19 
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Ind.  App.  565,  48  N.  B.  808;  Nelmeyor  T. 
Weyerhaueser,  95  Iowa,  497,  64  N.  W.  416; 
Wallace  v.  Southern  Cotton  Oil  Co.,  91  Tex. 
18,  40  S.  W.  399;  Southern  Cotton  Oil  Co.  v. 
Wallace,  23  Tex.  Cly.  App.  12,  64  S.  W.  638. 

Under  the  law,  therefore,  even  though  there 
was  no  direct  contract  of  employment,  the 
plaintiff  was  entitled  to  the  protection  of  a 
servant.  If,  with  the  knowledge  and  consent 
of  the  defendant,  he  was  In  the  mine  for  the 
purpose  of  rendering  services  for  Its  benefit, 
and  the  case  should  have  been  submitted  to 
the  jury  upon  that  theory.  The  instructions 
'as  given,  however,  were  to  the  effect  that 
plaintiff  could  not  recover  unless  he  was  ac- 
tually employed  by  the  defendant,  or  was  au- 
thorized, under  the  ter^s  of  his  father's  em- 
ployment, to  work  for  it.  It  is  stated  In  one 
of  the  instructions  that  the  duty  of  the  de- 
fendant to  exercise  reasonable  care,  and  to 
furnish  the  plaintiff  a  reasonably  safe  place 
in  which  to  work,  would  "only  exist  In  case 
plaintiff  was  employed  by  the  defendant," 
and  in  another  that  If,  by  the  terms  of  the 
contract  under  which  the  father  worked, 
plaintiff  was  to  assist  blm,  and  entered  the 
mine  imder  such  arrangement,  with  the  per- 
mission of  the  defendant,  it  would  be  its 
duty  to  exercise  reasonable  care  to  provide 
him  a  reasonably  safe  place  in  which  to 
work.  His  right  to  recover  was  thus  made  to 
depend  upon  the  existence  of  a  contract  of 
employment,  either  directly  with  himself  or 
through  his  father,  while,  as  we  have  seen, 
he  was  entitled,  under  the  law,  to  the  pro- 
tection of  a  servant  If  he  was  in  the  mine, 
with  defendant's  consent,  for  the  purpose  of 
performing  labor  or  services  for  Its  benefit; 
and  hence  there  was  error  in  the  Instructions. 

Nor  was  the  error  cured  by  an  instruction 
given  at  the  request  of  the  plaintiff  to  the 
effect  that  If,  at  the  time  of  the  accident, 
plaintiff  was  passing  through  the  gangway 
by  his  father's  request,  going  to  the  place 
irhere  his  father  was  at  work  to  assist  him, 
with  the  permission  or  consent  of  the  com- 
pany, it  would  be  the  duty  of  the  defendant 
to  exercise  due  care  and  diligence  and  to  take 
suitable  precautions  to  avoid  any  unnecessary 
danger  to  him  by  reason  of  a  defect  In  the 
roof  of  the  gangway.  This  Instruction,  stand- 
ing alone,  may  state  the  law  correctly  as 
applicable  to  the  facts;  but  it  must  be  taken 
In  connection  with  the  other  Instructions,  and 
thus  understood  as  meaning  to  define  the 
rights  of  the  plaintiff  and  the  duties  of  the 
defendant  in  case  the  jury  should  find  that 
there  was  an  actual  contract  of  employment 
It  was  suggested  at  the  argument  that  the  re- 
lation of  master  and  servant  did  not  exist 
between  the  plaintiff  and  the  defendant,  be- 
cause there  was  no  evidence  showing  that 
plalntlfTs  father  applied  to  the  bookkeeper 
of  the  defendant  for  an  order  for  tools  for 
his  son  before  taking  him  into  the  mine,  but 
this  does  not  necessarily  affect  the  relation- 
ship of  the  parties.  The  custom  requiring  a 
Cather  employed  by  the  defendant,  who  de- 


sired to  take  his  son  into  the  mine  to  assist 
him,  to  apply  to  the  bookkeeper  for  an  order 
on  tile  blacksmith  for  tools  for  the  son,  was 
a  mere  regulation  of  the  company,  'which 
could  be  waived  by  it,  and  the  evidence  tends 
to  show  such  to  have  been  the  case.  The  in- 
struction that  If  plaintiff's  father  applied  to 
the  defendant  for  leave  to  take  the  boy  into 
the  mine  to  assist  him  in  his  work,  and  'was 
refused,  the  plaintiff  could  not  recover.  Is, 
as  we  understand  the  record,  outside  the  tesr 
tlmony.  Thore  la  no  evidence  that  the  father 
ever  applied  to  any  oSicet  of  the  company 
for  that  purpose,  but,  on  the  contrary,  the 
superintendent,  who  alone  bad  authority  to 
hire  employes,  testified  that  the  plalntifra 
father  never  made  any  such  application.  In 
taking  the  boy  Into  the  mine,  the  evidence 
tended  to  show  that  be  was  merely  follow- 
ing a  practice  or  custom  which  prevailed,  and 
to  which  the  defendant  gave  its  sanction  and 
consent  The  instruction  was,  no  doubt,  in- 
tended to  refer  to  the  alleged  conversation 
between  the  father  and  defendant's  superin- 
tendent and  underground  boss  a  few  days 
before  the  accident  about  the  sbortase  of 
cars.  The  father  was  not  at  that  time  apply- 
ing for  leave  to  take  the  boy  into  the  mine. 
He  had  already  been  working,  as  the  evi- 
dence tended  to  show,  with  the  kno-wledge 
and  under  the  direction  of  the  defendant,  for 
some  time,  and  the  father  was  merely  com- 
plaining because  be  did  not  receive  anffi- 
cient  cars  for  himself  and  son.  Whether  the 
statemente  of  the  <^cer8  of  the  company  at 
the  time  amounted  to  a  discharge  of  the  boy, 
or  a  refusal  to  allow  bin)  to  work  longer  in 
the  mine,  or  were  merely  Intended  as  an  ex- 
cuse for  not  furnishing  cars,  was  a  qaea- 
tion  of  fact  for  the  jury.' 

The  defendant  Insists  that  notwithstand- 
ing any  errors  which  may  appear  in  the  rec- 
ord, the  judgment  should  fie  afiirmed,  becanse 
the  accident  to  the  plaintiff  was  not  due  to 
the  negligence  or  carelessness  of  the  defend- 
ant, and  that  plaintiff  was  himself  guilty  of 
contributory  negligence.  The  first  point  la 
disposed  of  by  the  fact  that  the  bill  of  exc^>- 
tlons  does  not  purport  to  contain  all  the  evi- 
dence, and  the  second  was  a  question  fcH'  the 
Jury. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 

^™°™"  («  Or.  C9) 

CTTT  OP  PORTLAND  r.  TICK.* 

(Supreme  Court  of  Oregon.    March  1,  1904.) 

ORDINANCES— IMPEACH.MENT— JOURNALS  OF 
COMMON  COUNCIL— JUDICIAL,  NO- 
TICE—LOTTERIES. 

1.  Not  only  a  municipal  court  bat  the  cir^ 
cult  court  on  a  trial  de  novo  on  appeal  from  it, 
will  take  such  judicial  notice  of  ordinances  of 
the  city,  and  of  such  journals  and  records  of  the 
common  council  as  affect  their  validity,  mean- 
ing, and  construction,  as  state  courts  take  of 
pnblic  statutes  of  the  state  and  the  joarnals  oC 
the  Legislature. 

2.  To  impeach  an  ordinance  by  the  records 
of  the  common  council,  it  must  appear  afflrm. 

•Rehearing  denied  April  2S,  UOl 
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otively,  not  by  mere  silence  from  the  journal  of 
its  prorepflinais,  -which  the  charter  requires  it 
to  keep,  that  the  charter  provisions  relative  to 
the  adoption  of  the  ordinance  were  not  com- 
plied with. 

3.  A  city  council,  under  its  power  to  pre- 
vent and  suppress  gaming  and  gambling  houses. 
may  pass  an  ordinance  prohibiting  the  setting 
up  or  lieeping  of  a  house  for  the  purpose  of 
selling  lottery  tickets. 

4.  An  ordinance  prohibiting  an  act  and  pre- 
scribing a  penalty  for  violation  of  it  is  not  ob- 
jectionable because  not  declaring  the  act  to  be 
H  crime,  or  uulawful. 

5.  The  signing  or  attesting  of  an  ordinance  by 
the  city  auditor  is  not  essential  to  its  validity, 
in  the  absence  of  a  charter  requirement. 

Appeal  from  Circuit  Court,  Multnomah 
County;  M.  C.  George,  Judge. 

Wlug  H.  Ylck  was  convicted  of  violating 
an  ordinance  of  the  city  of  Portland,  and  ap- 
peals.   Aflirmed. 

O.  M.  Idlemau  and  A.  C.  Palmer,  for  ap- 
pellant J.  J.  Fitzgerald  and  J.  P.  Kava- 
naugh,  for  respondent 

WOLVERTON,  J.  The  defendant  was  con- 
victed In  the  municipal  court  of  the  city  9f 
Portland  of  the  violation  of  Ordinance  No. 
11,33C,  and  appealed  to  the  circuit  coiurt, 
wherein  be  was  again  convicted,  and  now 
appeals  to  this  court 

He  is  charged  with  the  violation  of  section 
2  of  the  ordinance,  which  provides  that  "no 
person  or  i>er8ons  shall  within  the  corporate 
limits  of  the  city  of  Portland  set  up  or  keep, 
either  as  owner,  proprietor,  keeper,  manager, 
or  employe,  with  or  without  hire,  lessee  or 
otherwise,  any  bouse,  shop  or  place  for  the 
purpose  of  selling  any  lottery  ticket,  certifi- 
cate, paper  or  Instrument,  purporting  or  rep- 
resenting, or  understood  to  be  or  to  repre- 
sent, any  ticket,  chance,  share  or  interest  in 
or  depending  upon  the  event  of  any  lottery." 
Section  6  provides  for  the  punishment  of  any 
violation  of  the  ordinance  by  fine  or  impris- 
onment, or  both.  When  the 'city  offered  evi- 
dence at  the  trtal  In  the  circuit  court  it  was 
met  with  the  objection  by  the  defendant  that 
the  ordinance  bad  not  been  adopted  in  the 
manner  provided  by  charter  and  the  rules 
governing  the  common  council,  and  was 
therefore  void  and  inoperative.  None  of  the 
records  of  the  common  council  relative  to  the 
adoption  of  the  ordinance  were  introduced  in 
evidence,  but  the  court  was  asked  to  take  ju- 
dicial knowledge  thereof,  and  thereby  deter- 
mine the  validity  of  its  adoption.  Under  sec- 
tion 27  of  the  city  charter  of  1898  (Sess.  Laws 
1898,  p.  108),  the  common  council  was  author- 
ized to  adopt  rules  for  the  government  of  its 
members  and  its  proceedings.  It  was  requir- 
ed, however,  to  keep  a  journal  of  its  pro- 
ceedings, and  upon  the  call  of  any  two  of  its 
members  to  cause  the  yeas  and  nays  to  be 
taken  and  entered  In  the  journal  upon  any 
question  before  It  In  pursuance  of  this 
charter  regulation,  the  following  among  oth- 
er rules  were  adopted,  viz.:  "Rule  26:  No 
standing  rule  as  provided  by  this  ordinance 
shall  be  rescinded  or  suspended,  except  by 


vote  of  two-thirds  of  all  the  members  pres- 
ent, and  the  ayes  and  nays  shall  be  recorded 
on  any  motion  to  suspend  a  rule.  Rule  27. 
Every  ordinance  shall  receive  three  readings 
previous  to  Its  being  passed,  but  shall  not  be 
read  more  than  twice  at  any  one  meeting. 
♦  *  •"  The  Journal  shows  that  the  ordi- 
nance was  read  the  first  time  and  second  time 
by  title,  and,  on  motion  of  Councilman  Har- 
ris, duly  seconded  and  carried,  rule  27  was 
suspended,  the  ordinance  read  a  third  time  by 
title,  placed  upon  its  final  passage,  and  pass- 
ed by  11  yeas,  giving  the  names  of  the  coun- 
cllmen  voting  yea.  On  the  back  of  the  ordi- 
nance, which  contains  the  attestation  at  the 
bottom:  "Passed  the  Council,  March  21,  1900. 
A.  N.  Gambell,  Auditor.  Approved,  March 
22,  1900.  W.  A.  Storey,  Mayor"— there  are 
attached  two  slips,  each  containing  the  names 
of  the  counciimen,  with  the  words,  "Yeas," 
"Xays,"  at  the  top  in  separate  columns.  One 
of  them  bears  at  the  top  the  notation  In  i)en- 
cll,  "Suspension  Rule  27,"  and  opposite  each 
name  in  the  column  headed  "Yeas"  a  per- 
pendicular pencil  mark.  The  other  bears  at 
the  top  the  word  "Passage,"  with  a  like 
mark  opposite  each  name  in  the  column  head- 
ed "Yeas,"  thus  Indicating  that  rule  27  was 
suspended  by  a  unanimous  vote,  and  the  or- 
dinance passed  by  a  like  vote,  the  latter 
showing  the  vote  to  be  the  same  as  recorded 
In  the  journal. 

I'rellminarily,  It  is  urged  that  the  courts 
will  not  take  judicial  knowledge  of  the  acts 
of  the  common  council  leading  to  the  adop- 
tion of  an  ordinance,  but  only  of  the  text  or 
provisions  of  the  ordinance.  It  will  be  noted 
that  the  charter  regulations  relating  to  the 
keeping  of  a  journal  by  the  common  council 
are  almost  identical  with  the  requirements  of 
the  state  Constitution  for  the  government  of 
each  house  of  the  legislative  assembly.  This 
court  said  in  State  of  Oregon  v.  Rogers,  22 
Or.  348.  3G4,  30  Pac.  74,  Mr.  Justice  Bean 
announcing  the  opinion:  "In  Currle  v.  South- 
ern Pac.  Co.,  21  Or.  566,  28  Pac.  884,  we 
held  that  the  court  will  take  judicial  knowl- 
edge of  the  journals  of  the  Legislature  for 
the  purpose  of  impeaching  the  validity  of  the 
enrolled  act  on  file  with  the  Secretary  of 
State;  and  when  from  such  journals  it  af- 
firmatively appears  that  the  bill  as  filed  In 
the  Secretary  of  State's  oiBce,dld  not  in  fact 
pass  the  Legislature,  the  courts  will  refuse 
to  recognize  it  as  a  valid  law;  but  every 
reasonable  presumption  Is  to  be  made  In  fa- 
vor of  the  legislative  proceedings;  and  when 
the  Constitution  does  not  require  certain  pro- 
ceedings to  be  entered  in  the  journal,  the  ab- 
sence of  such  a  record  will  not  invalidate  a 
law.  It  will  not  be  presumed,  from  the  mere 
silence  of  the  journal,  that  either  house  has, 
exceeded  its  authority  or  disregarded  consti- 
tutional requirements  In  the  passage  of  legis- 
lative acts."  The  bill  which  was  the  sub- 
ject of  controversy  In  that  case  passed  the 
House  and  was  amended  in  the  Senate. 
Wiien  returned  to  the  House  that  body  con- 
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curred  in  the  amendments.  This  was  sbown 
by  the  journal,  but  it  did  not  show  that  the 
bill  as  amended  was  read  section  by  section 
on  the  final  passage,  nor  that  the  vote  was 
taken  by  yens  and  nays,  as  reqtiired  by  arti- 
cle 4,  I  19,  of  the  Constitution.  Conceding 
that  the  yeas  and  nays  should  have  been 
thus  taken  in  that  Instance,  the  court  further 
say:  "We  must  assume,  in  the  absence  of  a 
showing  to  the  contrary,  that  the  constitu- 
tional requirements  were  observed,  and  hold 
that  the  act  under  consideration  was  consti- 
tutionally passed."-  Tn  the  Currle  Case,  al- 
luded to  In  the  opinion  of  the  court  in  State 
V.  Rogers,  supra,  the  bill  went  to  the  Senate 
after  passing  the  House,  and  the  Journal 
shows  that  It  was  put  upon  Its  final  passage, 
when  it  received  13  yeas  and  11  nays.  There 
were  five  absent  and  one  senator  was  excus- 
ed; "so,"  continues  the  record,  "the  bill  fail- 
ed to  pass."  There  was  an  affirmative  show- 
ing that  the  bill  failed  to  pass,  and  the  court 
took  judicial  cognizance  of  the  record  in  the 
Journal,  and  declared  the  act  Inoperative. 
The  same  principle  was  announced  in  Mc- 
Klnnon  v.  Cotner,  30  Or.  588,  591,  49  Pac. 
956.  The  bill  in  that  instance  passed  the 
House,  went  to  the  Senate,  and  was  amended 
by  the  addition  of  section  8,  being  an  emer- 
gency clause,  and  passed,  when  It  was  return- 
ed to  the  House  and  tbe  amendment  concur- 
red in.  This  is  all  shown  by  the  Journals  of 
the  two  bouses,  but  no  other  reference  la 
made  therein  to  the  bill,  except  to  show  that 
It  was  duly  signed  by  the  presiding  oflScers.' 
The  enrolled  act  so  signed  was  approved  by 
the  Governor,  filed  in  the  office  of  the  Secre- 
tary of  State,  and  published  among  the  gen- 
eral laws,  but  it  did  not  contain  section  8, 
and  the  act  was  held  valid  because  it  no- 
where appeared  In  the  Journals  that  the  act 
did  not  pass  In  the  form  actually  signed  by 
tbe  presiding  officers  and  as  found  on  file  In 
the  office  of  the  Secretary  of  State.  In  all 
these  cases,  If  we  are  rightly  Informed,  the 
court  took  Judicial  knowledge  of  the  state 
«f  the  record  as  shown  by  the  Journals  In  the 
two  houses,  without  the  necessity  of  their 
Introduction  In  evidence.  Indeed,  the  general 
rule  seems  to  be  that  courts  will  take  Judi- 
cial notice  of  the  contents  of  the  journals  and 
other  records  of  legislative  bodies,  required 
to  be  kept  by  the  fundamental  law,  which 
may  in  any  manner  affect  the  validity  or  tbe 
meaning  and  proper  construction  of  an  act. 
But  further  than  this  they  will  not  go,  and 
they  will  not  take  Judicial  cognizance  of  any 
fact  that  is  without  legal  potency  to  aftect 
the  validity  of  the  act  or  to  explain  its  mean- 
ing or  construction.  17  Am.  &  Eng.  Encyc. 
Law  (2d  Ed.)  928,  929;  Division  of  Howard 
County,  15  Kan.  194;  The  People  v.  Mahaney, 
13  Mich.  481;  Green  v.  Wcller,  32  Miss.  C30; 
Somers  v.  State,  3  S.  D.  321,  58  N.  W.  804; 
Ritchie  V.  Richards,  14  Utah,  345,  47  Pac. 
670;  McDonald  and  Another  v.  State,  80  Wis. 
407,  50  N.  W.  185.  Under  the  doctrine  of  this 
court  it  will  not  look  behind  the  enrolled  bill 


having  the  signatures  of  tbe  presiding  officers 
of  the  two  houses  and  filed  in  tlie  office  of 
the  Secretary  of  State,  except  to  determine 
whether  It  appears  affirmatively  from  the  rec- 
ords of  those  bodies  tbat  tlie  mandatory  pro- 
visions of  the  Constitution  have  not  been  ob- 
eerved  in  the  enactment;  and,  unless  it  does 
so  appear,  the  law  will  not  be  declared  in- 
valid. Mere  silence  of  the  Journals  as  to 
such  a  requirement  will  not  suffice  to  over- 
throw it,  unless  it  might  be  in  a  case  where 
the  Constitution  requires  an  entry  in  the  Jour- 
nal, as  the  presumption  will  then  obtain  that 
the  Legislature  proceeded  regularly  and  prop- 
erly. Such  being  tbe  ascertained  rule  and 
doctrine,  the  further  solution  of  the  present 
problem  is  not  difficult 

The  municipal  courts  will  take  Judicial  no- 
tice of  the  ordinances  of  the  municipality 
and  of  such  Journals  and  records  of  the  law- 
making body  as  affect  their  validity,  mean- 
ing, and  construction  in  like  manner  and  for 
like  purposes  as  tbe  courts  of  the  state  take 
Judicial  cognizance  of  the  public  statutes  of 
the  state,  and,  in  the  event  of  an  appeal  to 
the  circuit  court,  although  by  the  rules  of 
law  the  case  is  to  be  tried  de  novo,  the  cir- 
cuit court  will  take  like  judicial  notice  of 
such  ordinances  as  the  municipal  courts.  We 
are  not  saying  that  It  will  not  do  so  uiK>n 
any  other  principle,  but  It  will  upon  this, 
which  suffices  for  the  determination  of  the 
present  controversy.  City  of  Solomon  v. 
Hughes,  24  Kan.  211;  Downing  v.  City  of 
Mlltonvale,  36  Kan.  740,  14  Pac.  281;  State 
of  Iowa,  for  the  Use  of  the  City  of  Dubuque, 
v.  Leibe'r,  11  Iowa,  407;  The  Town  of  Laporte 
City  V.  Goodfellow,  47  Iowa,  572;  Town  of 
Moundsville  v.  Velton,  35  W.  Va.  217,  13  S. 
E.  373.  Tbe  charter  as  to  the  common  coun- 
cil stands  in  tbe  same  relation  that  tbe  Con- 
stitution does  to  the  two  houses  of  the  legis- 
lative assembly,,  and.  If  the  ordinance  in 
question  Is  to  be  impeached  or  overthrown. 
It  must  appear  affirmatively  from  the  journal 
of  the  common  council  that  the  mandatory 
provisions  of  the  fundamental  law  relative 
to  the  passage  of  the  ordinance  have  not  been 
observed.  The  courts  will  not  look  into  mi- 
nor records  that  the  council  may  require  to 
be  kept  to  determine  whether  the  rules  which 
It  has  adopted  for  the  orderly  dispatch  of 
the  business  before  It  have  been  complied 
with,  and  whenever  it  is  not  affirmatively 
shown  by  the  Journal  (mere  silence  of  the 
record  not  amounting  to  such  a  showing)  that 
the  charter  provisions  relative  to  tbe  adop- 
tion of  the  ordinance  have  not  been  complied 
with,  the  ordinance  in  controversy  must  be 
deemed  to  have  been  regularly  adopted.  Now, 
the  ordinance  under  consideration  appears 
affirmatively  from  the  Journal  to  have  re- 
ceived a  majority  vote  of  all  the  members 
of  the  common  council.  This  was  sufficient 
to  indicate  its  adoption.  Sess.  Laws  1898,  p. 
109.  §  30.  The  record  as  to  the  suspension 
of  the  rules  Is  not  required  by  the  charter 
to  be  kept  in  the  Journal,  and,  if  it  were  at 
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all  material  to  the  present  controversy,  the 
record  of  the  yeas  and  nays  on  the  suspen- 
sion of  the  rules  liept  by  tlie  common  council 
upon  slips  attached  to  the  ordinance  is  amply 
sutticient  to  show  a  compliance  with  the 
rules.  It  was  the  method  employed  by  the 
common  council  for  keeping  the  record,  and, 
being  by  it  deemed  suflScient  for  the  purpose, 
the  courts  will  not  Intervene  to  hold  it  void. 

It  is  next  contended  that  the  common  coun- 
cil was  not  empowered  to  adopt  the  ordi- 
nance. The  delegated  power  is  "to  prevent 
and  suppress  gaming  and  gambling  bouses, 
or  places  where  any  game  in  which  chance 
predominates  is  played  for  anything  of  val- 
ue." This  Is  unquestionably  broad  enough  to 
authorize  the  common  council  to  prevent  the 
setting  up  or  keeping  of  any  house  or  place 
for  the  purpose  of  selling  lottery  tickets  or 
certificates  depending  upon  the  event  of  a 
lottery,  which  is  essentially  the  purpose  of 
section  2  of  the  ordinance  in  question.  The 
setting  up  or  keeping  of  such  a  bouse  is  in 
Itself  an  overt  act,  and  constitutes  the  of- 
fense, the  object  of  the  charter  being  to  pre- 
vent and  suppress  gambling  houses.  Lottery, 
It  has  been  held,  is  a  gaming  device  (Ex 
parte  Kameta,  36  Or.  251,  60  Pac.  394,  78 
Am.  St.  Itep.  775),  and  the  keeping  of  a 
bouse  for  the  purpose  of  selling  lottery  tick- 
ets is  as  much  within  the  spirit  and  Intend- 
ment of  the  charter  as  if  it  was  kept  for 
any  other  kind  of  gambling. 

Another  objection  urged  to  the  ordinance 
Is  that  the  acts  prohibited  thereby  are  not 
declared  to  be  crimes  or  misdemeanors,  or 
even  to  be  unlawful.  A  penalty,  however,  is 
prescribed  for  their  violation,  and  this  is  all 
that  Is  necessary  to  notify  personis  of  the 
unlawful  character  of  the  offense. 

The  next  and  last  objection  preferred  Is 
that  the  auditor  did  not  attest  the  ordinance 
as  "Auditor  of  the  City  of  Portland,"  as  he 
is  styled  In  the  charter  (Sess.  Laws  1898,  p. 
119,  I  46).  Manifestly,  the  answer  to  this  Is 
that  neither  the  signing  nor  the  attestation 
of  the  ordinance  by  the  auditor  is  essential 
to  its  validity  under  the  charter.  It  might 
be,  and  no  doubt  is,  convenient,  and  perhaps 
essential,  to  Identify  the  ordinance  In  its 
transmission  to  the  mayor  and  return  to  the 
council  body  that  be  attest  It,  or  place  upon 
it  his  file  mark;  but  we  are  not  aware  that 
any  such  a  formality  Is  required  in  order  to 
complete  its  perfect  enactment,  so  as  to  give 
It  the  force  of  law. 

These  considerations  affirm  the  judgment 
of  the  trial  court,  and  such  will  be  the  order 
of  this  court 

(44  Or.  491) 

LESLEY  et  al.  v.  KLAMATH  COUNTY  et  al. 

(Supreme  Court  of  Oregon.    March  1,  1904.) 

PtTBLlC  ROADS  —  PETITION  —  ADDRESS— SUFFI- 
CIENCY —  VIEWERS  —  LOCATION  OF  ROAD  — 
PROXIMITY  TO  RBSIDENCB— PRESUMPTION. 

1.  Where  a  petition  for  a  road  was  entitled, 
"In  the  County  Court  of  the  State  of  Oregon, 


County  of  K.,"  the  fact  that  it  was  addressed 
to  the  county'  judge  and  commissioners  by  their 
names  and  titles  of  office  did  not  affect  the  juris- 
diction of  the  court. 

2.  Under  B.  &  C.  Comp.  {f  4966,  4967,  pro- 
viding that  when  it  shall  appear  to  the  county 
court  that  the  residence  of  any  person  is  not 
reached  by  a  public  road  viewers  shall  be  ap- 
pointed to  locate  a  county  road  30  feet  wide 
or  a  gateway  not  less  than  10  feet  wide,  ac- 
cording to  the  application,  it  is  not  optional 
witli  the  viewers  to  locate  either  a  road  or  gate- 
way, but  they  must  conform  to  the  petition  in 
that  respect. 

3.  Under  these  sections  it  is  not  necessary 
that  the  road  begin  precisely  at  the  residence 
of  the  petitioner,  but  it  is  sufficient  if  it  gives 

j  conv^iient  entrance  to  his  premises  in  proximi- 
ty to  bis  residence  so  that  the  pablic  may  have 
access. 

4.  Under  conflicting  evidence  as  to  the  dis- 
tance of  the  road  from  petitioner's  residence, 

I  the  plat  of  the  viewers  showing  it  to  be  an 
eighth  of  a  mile  or  more,  while  the  petition 
I  represents  it  to  be  near,  it  will  be  presumed 
I  on  appeal,  in  support  of  the  decision  of  the  trial 
,  court  establishing  the  road  that  it  was  located 
I  as  required  by  law. 

5.  Where  the  petition  for  establishment  of  a 
I  public  road  under  B.  &  C.  Comp.  §§  4966,  4967, 

showed  that  a  roadway  was  kept  (^>en  from 
a  corner  of  petitioner's  premises  to  a  county 
road,  but  it  was  not  alleged  that  this  was  a 
road  of  public  easement,  or  a  public  road  of  any 
kind,  or  that  it  was  closed  by  authority  of  court, 
the  petition  could  not  be  regarded  as  one  for 
the  vacation  of  a  former  road. 

Appeal  from  Circuit  Court,  Klamath  Coun- 
ty;  Henry  L.  Benson,  Judge. 

Petition  by  Caleb  T.  Oliver  to  the  county 
judge  and  county  commissioners  of  Klamath 
county  for  a  road  of  public  easement  From 
an  order  of  the  coun^  court  establishing  the 
road,  George  L.  Lesley  and  another  brought 
a  writ  of  review.  From  a  judgment  of  the 
circuit  court  dismissing  the  writ,  they  appeal. 
Affirmed. 


F.  H.  Mills,  for  appellants, 
for  respondents. 


J.  C.  Butenlc, 


WOI-VERTON,  J.  This  Is  an  appeal  from 
the  judgment  of  the  circuit  court  dismissing 
a  writ  of  review  from  the  county  court  of 
Klamath  county  from  a  proceeding  entitled 
"In  the  Matter  of  the  Petition  of  Caleb  T. 
Oliver,  for  a  Road  of  Public  Easement." 
Soine  questions  are  made  as  to  the  regularity 
of  the  appeal  and  of  the  service  of  the  writ 
'of  review  from  the  county  court  so  as  to 
give  the  circuit  court  jurisdiction  In  the  prem- 
ises, but  these  may  be  passed  over,  and  the 
case  disposed  of  on  Its  merits,  as  In  either 
view  the  result  would  be  the  same. 

The  first  objection  insisted  upon  by  the 
appellants  is  that  the  county  court  was  only 
authorized  and  empowered  to  entertain  the 
proceeding  upon  a  petition  addressed  to  the 
county  court  of  Klamath  county,  whereas 
the  one  in  question  was  addressed  to  Hon. 
L.  F.  Willlts,  county  judge,  Fred  Melhase 
and  H.  T.  Anderson,  county  commissioners. 
By  a  stipulation  of  the  parties,  which  ac- 
companies the  record,  it  appears  that  the 
petition  was  entitled  "In  the  County  Court 

%  Z.  See  Private  Roads,  vol.  40,  Cent  Dig.  i  2. 
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of  the  State  of  Oregon,  Oonnty  of  Klamath." 
Being  80  entitled,  It  Is  Immaterial  whether  It 
was  addressed  to  the  county  court  or  to  the 
Individual  members  thereof,  or  In  either  ca- 
pacity, as  at  most  It  could  constitute  an  ir- 
regularity only,  not  afTecting  the  Jurisdiction 
of  the  court  to  entertain  the  proceeding. 

The  petitioner  prayed  that  viewers  be  ap- 
pointed to  view  out  and  locate  a  county  road 
80  feet  in  width  from  the  residence  of  the 
petitioner  to  the  county  road  theretofore  es- 
tablished along  the  west  line  of  sections  12 
and  13,  township  41  south,  range  10  east,  so 
as  to  do  the  least  damage  to  the  land  through 
which  the  road  is  located,  and  to  assess  dam- 
ages, etc.  The  order  of  the  court  appointing 
the  viewers  followed  the  prayer  of  the  peti- 
tion, directing  them  to  view  out  and  locate 
a  county  road  SO  feet  in  width.  The  second 
objection  is  directed  to  this  order,  because  it 
did  not  leave  it  discretionary  with  the  view- 
ers to  locate  either  a  county  road  or  a  gate- 
way. The  question  presented  depends  upon 
the  provisions  of  sections  49G6  and  4967,  B. 
&,  C.  Comp.  Properly  construed,  the  peti- 
tioner is  authorized  to  petition  for  either  a 
road  or  a  gateway,  and  it  is  not  optional  with 
the  viewers  to  establish  which  they  may 
choose,  but  they  must  view  out  the  easement 
prayed  for,  and  as  directed  by  the  county 
court  so  as  to  do  the  least  damage  to  the 
land  through  which  It  may  pass. 

The  order  appointing  viewers  directed 
them  to  meet  at  the  residence  of  Caleb  T. 
Oliver,  or  the  northwest  corner  of  the  east 
half  of  the  west  half  of  section  13.  township 
41  south,  range  10  east,  and  view  out  and 
locate  a  county  road  30  feet  in  width  from 
the  residence  of  said  Caleb  T.  Oliver  to  the 
county  road  speclfled  In  the  petition.  The 
viewers  report  that  they  located  the  road, 
beginning  at  the  said  northwest  corner  of 
the  east  half  of  the  west  half  of  section  13, 
gnd  running  thence  west  10  chains  on  Les- 
ley's land;  thence  north  1.25  chains;  thence 
west  10  chains  on  land  occupied  by  Bert 
Davis  to  an  Intersection  with  the  county 
road.  A  plat  accompanies  the  report,  which 
Indicates  that  the  beginning  point  of  the  road 
Is  not  at  the  residence  of  Caleb  T.  Oliver, 
but  Is  distant  therefrom  an  eighth  of  a  mile, 
If  not  further.  Upon  this  state  of  the  record' 
It  is  contended  that  the  county  court  was 
unauthorized  to  approve  the  report  and  di- 
rect the  establishment  and  opening  of  the 
road  as  laid,  because,  it  is  argued,  the  road 
does  not  extend  from  the  residence  of  the 
petitioner  to  some  public  road.  It  was  the 
Intendment  of  the  statute  (section  4966,  su- 
pra) to  provide  a  road  of  public  easement  to 
and  from  the  residence  of  the  petitioner, 
^bis  Is  for  the  benefit  of  the  public  as  well 
as  for  the  petitioner,  and  any  road  that  does 
not  afford  this  privilege  is  without  the  pur- 
view of  the  law.  It  is  not  believed,  how- 
ever, to  be  necessary  to  a  practical  and  full 
exercise  of  the  privilege  that  the  road  should 
begin  at  the  very  dooryard  of  the  residence 


of  the  petitioner.  It  Is  sufficient  for  the  pur- 
pose that  It  gives  convenient  entrance  to  the 
premises  of  the  petitioner  In  proximity  to 
the  residence,  so  that  access  to  and  from  the 
same  by  the  public  is  assured.  This  Is  ap- 
parent when  the  succeeding  section  Is  read 
In  connection  with  this  one.  There  is  some 
controversy  as  to  the  distance  of  the  resi- 
dence from  the  point  of  beginning,  the  plat 
of  the  viewers  showing  It  to  be  an  eighth  of 
a  mile  or  more,  but  no  measurement  ap- 
pears to  have  been  made  by  the  surveyor. 
Upon  the  other  hand,  the  petition  represents 
that  It  Is  near  the  point  of  beginning.  The 
county  court  was  in  a  position  to  determine 
as  to  this  matter,  it  being  one  of  fact,  and, 
having  directed  an  establishment  of  the  road, 
we  must  presume  that  the  conditions  of  the 
law  have  been  fulfilled  In  that  partlcalar. 

It  Is  next  and  lastly  contended  that  the 
petition  was.  In  effect,  for  the  vacation  of 
the  former  road,  as  well  as  for  the  establish- 
ment of  this  one.  The  petition  simply  shows 
that  a  roadway  was  kept  open,  leading  from 
the  northwest  comer  of  petitioner's  prem- 
ises to  the  county  road,  but  It  Is  nowhere  al- 
leged that  this  was  a  road  of  public  ease- 
ment, or  a  public  road  of  any  nature,  or  that 
it  was  closed  by  authority  of  the  county 
court;  so  that  the  Inference  Is  that  It  was 
but  a  private  way,  which  had  been  otherwise 
closed  to  the  petitioner  and  the  public.  The 
point  is  without  force. 

These  considerations  lead  to  an  affirmance 
of  the  Judgment  of  the  court  below,  and  It 
Is  so  ordered. 

(44  Or.  3S) 
SMITH  V.  WIUX)X  et  aL 
SAMB  T.  TURPLB  et  •!. 

(Supreme  Court  of  Oregon.    March  1,  1904.) 

MECHANICS'  LIENS— SUBCONTRACTOR  —  RIOHf 
TO  LIEN  —  JOINT  CONTRACT  —  DIPPKRBNT 
BUILDINGS  —  SEPARATE  ACCOUNTS  —  CON- 
TRACTOR'S PAYMENTS— APPLICATION. 

1.  Where  a  subcontractor  for  the  erection  of 
two  houses  fully  performed  his  contract,  he  was 
entitled  to  a  lien  for  the  amount  due  thereunder 
as  against  the  owners  to  the  extent  of  the 
agreed  consideration  between  the  owno"  and  the 
original  contractor,  without  regard  to  the  fact 
that  the  subcontractors  uuder  him  did  wortc  and 
furnished  material  for  both  houses  under  joint 
contract  indiscriminately,  without  Iceeping  a  ae^ 
arate  account  with  each. 

2.  Where  a  contractor  for  the  erection  of  two 
hoases  made  no  application  of  payments  made 
to  materialmen,  employes,  and  subcontractors 
of  a  subcontractor,  such  subcontractor  was  enti- 
tled to  make  such  application  of  payments  to 
the  contract  for  each  house  aa  he  saw  fit. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  74  Pac  708. 

WOLVBRTON,  J.  In  their  petition  for  re- 
hearing  counsel  tirge  that  there  remains  a 
question  that  has  not  received  the  consider- 
ation of  the  court,  which  is,  can  the  subcMi- 
tractor,  contracting  separately  with  the  orig- 
inal contractor  for  the  construction  of  each 
of  the  two  buildings,  arbitrarily  apportloA 
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the  cost  of  mnterials  and  labor  famished  at 
hit  instance  upon  the  buildings  Indiscrimi- 
nately, and  claim  a  lien  therefor?  This  mis- 
takes the  real  question,  which  la,  can  the  sub- 
contractor under  such  conditions  claim  a  Uen 
for  material  and  labor  furnished  under  his 
contract— that  is,  having  i)erformed  bis  con- 
tract with  the  original  contractor,  can  be 
claim  a  lien  for  the  amount  remaining  due 
him  by  the  terms  of  that  contract?  In  this 
form  the  question  is  answered  by  the  main 
opinion.  Being  within  the  scope  and  author- 
ity of  the  original  contract,  the  consideration 
agreed  upon  between  the  original  contractor 
and  the  subcontractor  must  be  deeAied  to 
hare  been  reasonable,  and  the  subcontractor 
has  his  Hen  to  the  extent  of  such  agreed  con- 
sideration. How  Smith,  the  subcontractor, 
performed  his  work  of  construction;  wheth- 
er by  subcontracts  with  other  mechanics  or 
workmen,  or  by  the  purchase  of  material  and 
the  employment  of  labor  by  him  direct,  and 
their  use  In  the  buildings,  or  whether  his 
subcontracts  with  others  comprised  the  two 
buildings  jointly,  or  the  materials  and  labor 
were  employed  Indiscriminately  thereon, 
without  keeping  a'separate  account  therefor 
with  each  building,  could  make  no  dlfiference 
with  the  owner,  so  that  his  contract  with 
the  original  contractor  has  been  performed, 
and  It  Is  not  costing  him  more  than  he  agreed 
to  pay  for  the  work  of  construction.  The  sub- 
contractors under  Smith,  If  they  made  joint 
contracts  for  doing  certain  portions  of  the 
work  as  It  respects  both  houses,  and  the  ma- 
terialmen and  persons  furnishing  labor.  If 
they  fiu-nlshed  material  and  performed  labor 
Indiscriminately  upon  the  two  houses  with- 
out keeping  a  separate  account  with  each, 
might,  and  undoubtedly  would,  have  trouble, 
under  the  decision  In  Beach  r.  Stamper  (Or.) 
74  Pac.  208,  In  claiming  a  lien;  but  Smith  Is 
not  environed  or  entangled  with  their  diffi- 
culties. He  had  only  to  look  to  the  perform- 
ance of  his  subcontracts  with  Dammeier  Com- 
pany to  entitle  him  to  his  liens,  and,  if  his 
subcontractors,  materialmen,  and  employes 
were  paid  indiscriminately  by  the  original 
contractor  or  his  agents,  he  had  a  right,  as 
we  have  seen,  to  make  the  applications  of 
payments  as  it  pertains  to  bis  two  contracts 
with  Dammeier  Company  as  he  saw  fit,  the 
company  not  having  Itself  made  such  applica- 
tions. 

This  disposes  of  the  question  now  Insisted 
upon,  and  the  rehearing  will  be  denied. 


(44  Or.  496) 

FARROW  et  «1.  T.  NEVIN. 
(Supreme  Court  of  Oregon.    March  1,  1904.) 

ADMINISTRATORS  —  CLAIMS  —  ALLOWANCE  — 
PRESENTATION— LIMITATIONS  —  COURTS-JO- 
RISDirTION— ORDERS— WRIT  OF  REVIEW— PB- 
TITION— SCOPB-DKFECTS. 
1.  B.  ft  (X  Comp.  {  596,  provides  that  a  writ 
of  review  shall  be  allowed  on  the  petition  of 
plaintiff  (who  is  defined  by  section  592  to  be 
the  party  prosecatinK  the  proceeding),  describ- 
ing the  decision  or  determination  sought  to  be 


reviewed  with  convenient  certainty,  and  letting 
forth  the  errors  alleged  to  have  been  committea 
therein.  Held,  that  a  petition  for  a  writ  of  r»- 
view  was  not  fatally  defective  l>ecause  it  was 
not  entitled  in  a  particular  court  as  a  complaint 
in  ao  ordinary  action. 

2.  Failure  of  a  petition  for  a  writ  to  review 
an  order  allowing  the  claim  of  an  administra- 
tor to  set  out  the  date  of  the  order  sought  to 
be  reviewed  was  immaterial,  where  It  appeared 
that  the  petition  was  filed  and  the  writ  issued 
within  six  mouths  from  the  date  of  the  filing 
of  the  administrator's  final  account,  since  it  was 
therefore  necessarily  filed  within  the  time  pro- 
vided by  law  after  the  order  approving  such 
account. 

3.  Where  a  petition  for  a  writ  to  review  an 
order  allowing  an  administrator's  claim  alleged 
that  the  couaty  court  exceeded  its  jurisdiction 
in  allowing  the  claim  of  the  administrator  for 
money  alleged  to  have  been  loaned  by  bim  to 
deceased,  because  the  claim  was  barred  by  lim- 
itations, the  petition  sufficiently  specified  ths 
error  complained  of. 

4;  The  office  of  a  petition  for  •  writ  of  re- 
view is  to  bring  to  the  notice  of  the  circuit  court 
or  judge  thereof  the  decision  or  determiuation 
souKlit  to  be  reviewed,  and  the  grounds  on 
which  the  party  prosecuting  the  proceeding 
seeks  relief  therefrom,  and  when  sutlioient  for 
this  purpose,  and  the  writ  has  been  issued  and 
the  proceedings  sought  to  be  reviewed  have 
been  certified  to  the  circuit  court,  such  court 
may  riphtfiiUy  examine  them  to  ascertain  wheth- 
er the  jurisdiction  of  the  inferior  court  or  officer 
bad  been  exceeded  or  erroneously  exercised,  re- 
gardless of  technical  defects  in  the  petition  for 
the  writ. 

6.  Where  it  was  claimed  that  the  county  court 
exceeded  its  jurisdiction  in  allowing  the  claim 
of  an  administrator  for  money  alleged  to  have 
been  loaned  by  him  to  decedent,  because  ths 
court  was  prohibited  by  statute  from  doing  so, 
the  court's  order  allowing  the  claim  was  re- 
viewable by  writ  of  review. 

6.  Under  the  express  provisions  of  B.  ft  O. 
Omp.  {  1167,  the  county  court  bad  no  power 
or  authority  to  allow  the  claim  of  an  adminis- 
trator against  the  estate,  where  the  claim  was 
not  presented  to  the  county  judge  for  allowance 
before  it  was  barred  by  limitations. 

7.  On  a  writ  to  review  an  order  of  the  coun- 
ty court  allowing  an  administrator's  claim 
against  the  estate,  it  was  error  for  the  circuit 
court,  in  reversing  the  order,  to  adjudge  that 
the  administrator  should  be  charged  with  inter- 
est on  a  balance  in  bis  hands  from  a  certain 
date;  such  question  being  within  the  jurisdic- 
tion of  the  county  court,  and  its  determination 
thereon  not  being  reviewable  on  writ  of  review. 

Appeal  from  Circuit  Oiurt,  Columbia  Coun- 
ty; Thomas  A.  McBride,  Judge. 

Writ  of  review  by  Kinder  0.  Farrow  and 
others  against  Allen  Nevln,  as  administrator 
of  the  estate  of  John  Farrow,  deceased. 
From  a  Judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.    Modified. 

J.  W.  Day,  for  appellant  8.  H.  Oruber, 
for  respondents. 

BE^AN,  J.  On  July  20,  1891,  the  defendant, 
A.  Nevln,  was  appointed  administrator  of  the 
estate  of  John  Farrow,  deceased,  by  the  coun- 
ty court  of  Columbia  county,  and  immediate- 
ly qualified  and  entered  upon  the  discharge 
of  bis  dutlea  In  November,  1901,  more  tban 
10  years  later,  be  filed  bis  final  account.  In 
which  he  credited  himself  with  $280  for  mon- 
ey alleged  to  have  been  loaned  by  him  to 
the  deceased.  Objections  were  made  to  the 
allowance  of  tills  item,  because,  among  other 


Digitized  by 


Google 


712 


75  PACIFIC  REPORTER. 


(Or. 


things,  the  claim  was  barred  by  the  statute 
of  limitations;  but  the  objections  were  over- 
ruled, and  the  Item  allowed  by  the  county 
court  On  a  writ  of  review  to  the  circuit 
court  the  decree  of  the  county  court  was  re- 
versed, and  the  item  disallowed,  and  the  ad- 
ministrator charged  with  interest  on  the  bal- 
ance' in  his  hands  on  March  6,  1893.  From 
this  Judgment  the  present  appeal  is  taken. 

It  Is  contended  that  the  petition  for  the 
writ  of  review  is  fatally  defective,  in  that 
It  is  not  entitled  in  any  court;  does  not  set 
out  the  names  of  any  parties,  either  as  plain- 
tiffs or  defendants;  does  not  allege  that  the 
petitioners  or  any  of  them  have  any  right  to 
the  writ  or  Interest  in  the  matter  sought  to 
be  reviewed;  does  not  show  that  it  was  filed 
within  six  months  after  the  date  of  the  order 
of  final  settlement  In  the  county  court;  does 
not  specify  any  errors  of  the  county  court; 
and  does  not  make  either  the  county  judge 
or  court  a  party  to  the  proceeding.  But  we 
do  not  think  any  of  these  objections  suffi- 
cient to"  reverse  the  cause.  It  is  true  the 
petition  Is  not  entitled  in  any  court,  and  does 
not  contain  the  names  of  formal  plaintiffs 
or  defendants.  It  Is  denominated  a  "petition 
for  writ  of  review  of  proceedings  of  the  coun- 
ty court,"  and  is  addressed  "to  the  Hon. 
Thomas  A.  McBrlde,  judge  of  the  circuit 
court  of  the  state  of  Oregon  for  Columbia 
county."  It  contains  the  names  of  the  par- 
ties prosecuting  the  proceeding  and  that  of 
the  adverse  party.  It  was  filed  with  the 
clerk  of  the  circuit  court,  and,  based  thereon, 
an  order  of  the  Judge  of  that  court  was  made 
directing  a  writ  to  Issue  as  prayed  for,  which 
was  done  accordingly.  The  statute  (B.  &  C. 
Comp.  I  596)  provides  that  the  writ  shall  be 
allowed  upon  the  petition  of  the  plaintiff, 
who  Is  defined  to  be  the  party  prosecuting 
the  proceeding  (B.  &  C.  Comp.  8  592),  de- 
scribing the  decision  or  determination  sought 
to  be  reviewed  with  convenient  certainty, 
and  setting  forth  the  errors  alleged  to  have 
been  committed  therein.  The  statute  must, 
of  course,  be  substantially  complied  with  be- 
fore the  writ  can  rightfully  issue.  Southern 
Oregon  Co.  v.  Coos  County,  30  Or.  250,  47 
Pac.  852;  Southern  Oregon  Co.  v.  Gage,  31 
Or.  503,  47  Pac.  1101.  But  a  mere  failure 
to  entitle  the  petition  as  a  complaint  In  an 
ordinary  action  or  suit  Is  not  so  far  fatal  to 
the  proceedings  as  to  Invalidate  an  order  for 
the  writ  when  the  petition  contains  all  the 
essential  requisites  of  the  statute.  The  names 
of  certain  parties.  Including  J.  N.  Pcarcy,  as 
administrator  of  the  estate  of  William  Far- 
row, deceased,  are  stated  in  the  petition  as 
the  parties  prosecuting  the  proceeding,  and 
It  Is  alleged  that  Farrow  was  the  father  and 
sole  heir  of  the  defendant's  Intestate,  and 
prior  to  his  death  had  given  Pearcy  a  iwwer 
of  attorney  to  collect  the  amount  due  him; 
that  In  due  time  after  the  filing  of  the  final 
account  of  the  defendant,  and  before  the 
bearing,  Mr.  Gruber, .  as  attorney  for  the 
faeirs,  filed  objections  to  the  allowance  of  cer- 


tain Items  therein,  Including  the  one  now  in 
controversy.  There  is  no  direct  averment 
that  any  of  the  parties  named  in  the  petition 
except  William  Farrow  were  or  are  the  heirs 
of  the  defendant's  intestate,  but  It  is  Infer- 
entlally  so  stated,  and  the  record  as  certified 
up  In  obedience  to  the  writ  of  review  shows 
that  such  parties  appeared  In  the  court  below 
and  objected  to  the  allowance  of  the  final 
account  The  date  of  the  order  of  the  county 
court  sought  to  be  reviewed  is  not  set  out  In 
the  petition,  but  It  does  appear  therefrom 
that  the  petition  was  filed  and  the  writ  Is- 
sued within  six  months  from  the  date  of  the 
filing  of  the  final  account,  and  tberefc«e  nec- 
essarily within  the  time  provided  by  law  after 
the  order  approving  such  account  The  er- 
ror specified  was  sufficient  It  Is  that  the 
county  court  exceeded  Its  Jurisdiction  in  al- 
lowing the  claim  of  the  defendant  adminis- 
trator for  money  alleged  to  have  been  loaned 
by  him  to  the  deceased,  because  the  claim 
was  barred  by  the  statute  of  limitations.  The 
office  of  a  petition  for  a  writ  of  review  is 
not  that  of  a  complaint  in  an  ordinary  action 
or  suit,  but  merely  to  bring  to  the  notice  of 
the  circuit  court  or  Judge  thereof  the  decision 
or  determination  sought  to  be  reviewed,  and 
the  grounds  upon  which  the  party  prosecut- 
ing the  proceeding  seeks  relief  therefrom. 
When  it  is  sufficient  for  this  purpose,  and  the 
writ  has  been  issued,  and  the  proceedings 
sought  to  be  reviewed  have  been  certified  to 
the  circuit  court,  the  latter  may  rightfully 
examine  them  to  ascertain  whether  the  in- 
ferior court,  officer,  or  tribunal  has  exceeded 
its  Jurisdiction  or  exercised  Its  functions  er- 
roneously to  the  Injury  of  the  petitioner,  re- 
gardless of  the  mere  technical  defects  In  the 
petition  for  the  writ  Neither  the  comity 
court  nor  Judge  thereof  Is  a  necessary  or 
proper  party  to  a  proceeding  to  review  the 
action  of  the  county  court  In  the  matter  of 
the  final  settlement  of  the  estate  of  a  de- 
cedent They  are  not  In  any  sense  parties 
to  the  litigation,  or  interested  in  the  result 
It  Is  also  insisted  that  the  remedy  of  the 
petitioners  was  by  an  appeal  from  the  decree 
of  the  county  court,  and  not  by  writ  .of  re- 
view. A  writ  of  review,  under  our  statute, 
cannot  be  used  as  a  substitute  for  an  appeal, 
nor  can  a  mere  error  of  an  Inferior  court, 
officer,  or  tribunal,  either  of  fact  or  of  law, 
in  the  exercise  of  a  rightful  jurisdiction,  be 
reviewed  or  considered  in  such  a  proceeding. 
The  writ  will  He  only  when  the  inferior  court 
or  tribunal  has  exceeded  Its  Jurisdiction  or 
exercised  its  functions  Illegally  or  contrary 
to  the  course  of  procedure  applicable  to  the 
jnatter  before  it  Garnsey  v.  County  Court, 
33  Or.  201,  54  Pac.  539,  1089;  McAniab  v. 
iiT&nt  (Or.)  74  Pac.  390.  In  the  case  at  bar, 
however,  the  question  presented  is  not  that 
of  an  erroneous  exercise  of  a  rightful  Juris- 
diction, but  that  the  county  court  exceeded 
its  Jurisdiction  in  allowing  the  claim  of  the 
administrator  for  money  alleged  to  have  been 
loaned  by  him  to  the  decedent,  because  it 
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was  problbltcd  from  doing  so  by  law.  Sec- 
tion 1167,  B.  &  C.  Comp.,  provides  tbat  if 
an  ezecntor  or  administrator  la  a  creditor  of 
the  estate,  and  Ills  claim  is  not  presented  to 
the  county  Judge  for  allowance  "before  It  Is 
barred  by  the  statute  of  limitations,  sucl» 
claim  can  not  be  allowed,  retained,  or  re- 
covered." Under  this  section  the  county  court 
Is  without  power  or  authority  to  allow  the 
claim  of  an  administrator  or  executor  unless 
it  has  been  presented  to  the  county  judge 
for  allowance  before  it  is  barred  by  the  stat- 
ute of  limitations.  The  claim  of  the  adminis- 
trator in  this  case  was  not  so  presented,  and 
the  court,  therefore,  exceeded  its  jurisdiction 
In  allowing  Um  credit  therefor  on  final  set- 
tlement 

The  circuit  conrt,  however,  was  in  error  In 
pdjndging  and  decreeing  that  the  administra- 
tor should  be  charged  with  interest  on  the 
balance  in  his  hands  from  March  6,  1893. 
That  was  a  question  which  rightfully  belong- 
ed to  and  was  within  the  Jurisdiction  of  the 
county  court,  and  its  determination,  even  If 
erroneous,  cannot  be  disturbed  by  the  cir- 
cuit court  on  a  writ  of  review. 

The  Judgment  appealed  from  vriil  therefore 
be  modified  by  remitting  the  interest,  and  in 
all  else  affirmed. 


(M  Or.  193) 

McPHBB  at  al.  t.  KBLSBT. 
(Scpreme  Court  of  Oregon.    March  1,  1901.) 

WATERS— DIVERSION-IRRIOATION-CONTRACTS 
—ISSUBS—PLBADINO— CONSTRUCTION. 

1.  Where,  in  an  action  to  determine  plaintiffs' 
ricbts  in  certain  waters  in  a  slough,  plaintiffs 
alleged  a  claim  to  such  waters  by  a  prior  ap- 
propriation, and  also  set  up  an  agreement  with 
defendant,  under  which,  for  a  consideration, 
plaintiffs  pztended  their  ditch  across  and  be- 
yond the  slough,  and  by  mutual .  consent  and 
agreenent  and  at  defendant's  request  plaintiffs 
have  since  the  date  of  such  agreement  used  such 
ditch  In  common  from  the  place  where  it  cross- 
ed the  slongh,  to  carry  and  convey  the  waters 
thereof  down  to  the  point  where  the  ditch  emp- 
tied into  a  stream,  plaintiffs  were^not  limited 
by  the  complaint  to  rights  acquired  by  prior 
appropriation,  bat  wer«  also  entitled  to  claim 
nnder  the  contract. 

2.  Plaintiffs,  prior  to  the  extension  of  an  ir- 
rigation ditch  by  which  water  was  diverted 
from  a  river  across  a  slough,  entered  into  an 
agreement  with  defendant  by  wliich  the  waters 
of  the  slough  were  drained  into  the  ditch,  de- 
fendant prior  to  the  agreement  not  having  used 
or  diverted  snch  waters.  In  a  suit  to  restrain 
defendant's  subsequent  diversion  of  the  waters 
of  the  slough,  plaintiffs,  after  reciting  the  mak- 
ing of  the  contract,  alleged  that  plaintiffs  and 
their  predecessors  and  said  defendant,  by  means 
of  the  ditch,  appropriated  for  irrigation  and 
beneficial  purposes  1,600  inches  of  water,  min- 
ers' measure,  under  6-inch  pressure,  and  then 
alleged  bow  much  each  of  the  respective  parties 
appropriated.  After  the  agreement  further  ap- 
IM'opriation  of  the  water  was  made  by  the  per- 
sons interested  in  the  ditch  for  the  irrigation 
of  second  aud  third  crops  of  alfalfa.  Beld,  that 
plaintiffs  were  not  limited  by  the  complaint 
to  claim  the  water  of  tlje  river  by  virtue  of  the 
contract,  but  were  entitled  to  also  claim  the 
same  by  prior  appropriation. 

3.  Where  a  diversion  of  the  water  of  a  slongh 
was  the  result  of  defendant's  express  Bgre«- 


ment  with  plaintiffs,  defendant  was  not  there- 
after entitled  to  claim  that  snch  dlversioa  wal 
an  invasion  of  his  riparian  rights. 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  aee  74  Pac.  401. 

WOLVERTON,  J.  A  petition  and  snppl»- 
mentary  petition  for  rehearing  have  been  filed 
herein.  To  these  an  answer  has  been  inter- 
posed, and  a  reply  made  to  the  answer.  By 
these  documents,  which  are  voluminous  and 
searching,  the  case  has  been  ably  and  ex- 
haustively presented  by  both  sides  upon  the 
questions  as  to  which  a  rehearing  is  sought 
The  main  contention  centers  about  the  plead- 
ings, and  is  whether  the  court,  in  its  opinion, 
has  transcended  their  scope,  and  decided  the 
cause  upon  issues  not  contained  therein. 

First  as  it  respects  Hutctiinsou  Slough,  it 
is  insisted  that  plaintiffs'  entire  claim  to  the 
waters  thereof  was  by  right  of  a  prior  ap- 
propriation, and  that  no  claim  was  made 
thereto  in  iiie  complaint  by  virtue  of  the  con- 
tract of  1888.  It  is  true  that  plaintiffs  set 
up  tliat  they  were  entitled  to  the  waters  of 
Hutchinson  Slough  by  right  of  prior  appro- 
priation. But  this  is  not  all.  In  the  same 
cause  of  suit— for  the  complaint  ptirports  to 
conta'n  but  one— they  set  up  the  agreement  of 
1SS8,  and  allege  that  with  the  consent  and 
agreement  of  the  defendant  Kelsey,  they 
extended  the  ditch  across  Hutchinson  Slough, 
and  continued  on  and  Intersected  the  Warm 
Spring  Branch.  And,  again,  "that  by  mutual 
consent  and  agreement  and  at  the  request 
and  with  the  consent  of  the  said  defendant 
Kelsey,  the  plaintiffs  have  since  the  year 
1888  useO  the  said  Dalton,  Smith,  and  Kelsey 
ditch  in  common  from  the  place  where  the 
same  crosses  the  said  Hutchinson  Slough  to 
carry  and  convey  the  waters  of  said  slough 
on  down  to  the  said  point  where  the  same  is 
emptied  into  said  Warm  Spring  Branch." 
Without  fmrther  detiU,  we  are  firmly  ImpresA- 
ed  that  the  findings  of  the  court  are  wittiin 
the  scope  of  the  complaint  in  view  of  the 
manner  in  which  It  is  drafted  and  these  alle- 
gations. 

It  is  next  insisted  that  nnder  the  complaint 
the  plaintiffs  claim  the  water  from  North 
Powder  river  entirely  by  virtue  of  the  con- 
tract with  defendant  of  1888,  and  not  by  prior 
appropriation.  But  as  we  read  the  com- 
plaint the  very  gist  of  it  respecting  these 
waters  is  that  plaintiffs  acquired  such  as  they 
claim  by  prior  appropriation.  After  reciting 
that  ptalntlffs  and  their  predecessors  entered 
into  the  contract  of  1888,  they  allege  tliat 
"said  plaintifls  and  their  predecessors  and 
said  defendant  by  means  of  said  ditch  took 
out  and  appropriated  for  irrigation  and  bene- 
ficial purposes  1,600  inches  of  water,  miners' 
measure,  under  six-inch  pressure,"  and  then 
it  is  shown  how  much  each  of  the  respective 
parties  appropriated.  Now,  as  we  said  in  the 
main  opinion,  there  was  a  new  appropria- 
tion made,  not  in  the  minds  of  the  contract 
ing  parties  when  the  agreement  was  entered 
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into.  The  direrslon  from  North  Powder  rlT- 
er,  however,  was  made  through  the  ditch  in 
which  all  these  parties  had  a  Joint  interest, 
acquired  by  reason  of  the  agreement  Under 
these  conditions,  the  several  parties  made 
their  respective  appropriations  for  the  irriga- 
tion of  the  second  and  third  crops  of  alfalfa. 
The  agreement  made  it  poesible  for  such  ap- 
propriations to  follow,  and  we  thinic  the  com- 
plaint covers  the  Issue.  True,  the  answer 
sets  up  a  very  different  agreement  from  the 
one  alleged  in  the  complaint,  but  the  evidence 
does  not  support  the  defendant's  contention 
in  that  regard. 

The  further  idea  is  advanced  that  defend- 
ant's riparian  rights  are  being  invaded.  But 
this  cannot  avail  him  when  the  diversion  is 
the  result  of  an  express  agreement  upon  his 
part 

The  petition  for  rehearing  will  be  denied. 


(45  Or.  89) 

DOWBLL  V.  BOLT  et  al. 

(Supreme  Court  of  Oregon.    March  1,  1904.) 

APPEUi.— APPEaXATB  COURT— JURISDICTION- 
NOTICE  OF  APPEAL.—  UNDERTAKING  —  FAIL. 
URE  TO'  SERVE  —  MISTAKE  —  RELIEF  —  DIS- 
MISSAL. 

1.  B.  &  C.  Comp.  §  549,  declares  that,  within 
10  days  after  the  giving  or  service  of  notice 
of  appeal,  the  appellant  shall  cause  to  be  serv- 
ed on  the  adverse  party  or  his  attorney  an  un- 
dertaking, and  within  such  10  days  shall  file 
the  original  thereof,  with  proof  of  service,  with 
the  clerk;  that  the  adverse  party  shall  have 
5  days  within  which  to  except  to  the  sureties, 
and,  after  the  expiration  thereof,  or  from  the 
justiiicatioa  of  the  sureties,  if  excepted  to,  the 
appeal  shall  be  deemed  perfected.  Held,  that 
the  appellate  court  acquired  jurisdiction  of  the 
appeal  from  the  time  the  notice  of  appeal  was 
given  or  served  within  the  time  required,  though 
the  undertaking  was  not  given  or  served. 

2.  Under  B.  &  C.  Comp.  §  549,  providing  that 
where  an  appellant  omits,  through  mistake,  to 
do  any  act  necessary  to  perfect  the  appeal  or 
stay  proceedings  after  the  giving  of  the  notice 
ot  appeal,  the  appellate  court  may  permit  the 
performance  of  such  act  on  such  terms  as  may 
be  just,  it  is  immaterial  whether  the  omission 
was  due  to  a  mistake  of  law  or  of  fact. 

.  3.  B.  &  0.  Comp.  $  549,  provides  that  when 
a  party  in  good  faith  gives  due  notice  of  an 
appeal,  and  thereafter  omits,  through  mistake, 
to  do  any  act  necessary  to  perfect  the  appeal 
or  to  stay  proceedings,  including  the  filing  of 
an  undertakmg  as  provided  in  such  section,  the 
appellate  court  may  permit  the  performance  of 
such  act  on  such  terms  as  may  be  just,  livid, 
that  where  appellant  save  due  notice  of  appeal, 
and  averred  in  an  nflldavit  that  his  faihire  to 
give  the  required  bond  was  occasioned  by  mis- 
take, which  he  attempted  to  correct  as  soon  as 
discovered,  and  it  appeared,  from  the  fact  that 
appellant  had  caused  a  bill  of  exceptions  to  be 
filed  in  the  appellate  court,  and  had  also  pre- 
pared and  filed  a  brief,  that  the  appeal  was 
taken  in  good  faith,  a  motion  to  dismiss  the 
appeal  for  failure  to  serve  the  undertaking  will 
be  denied. 

Appeal  from  Circuit  Court,  Josephine  Coun- 
ty; H.  K.  Hanna,  Judge. 

Action  by  W.  1.  Dowell  against  John  Bolt. 
From  an  order  denyiug  a  motion  of  H.  C. 
Austin,  a  subsequent  judgment  creditor  of 
defendant  Bolt,  to  set  aside  a  Judgment  in 


favor  of  plaintifT,  defendant  Austin  appeals. 
On  motion  to  dismiss.    Denied. 

W.  C.  Hale,  for  the  motion. 

MOORE,  C.  J.  This  is  a  motion  to  dismiss 
an  appeal.  The  defendant  John  Bolt  with 
the  assent  of  the  plaintiff,  W.  I.  Dowell,  exe- 
cuted to  him  a  confession  of  Judgment  for 
the  sum  of  $260  and  costs,  wliicti,  in  vaca- 
tion, was  entered  in  the  Journal  of  the  circuit 
court  for  Josephine  county,  and,  an  execu- 
tion having  been  Issued  thereon,  certain  pla- 
cer mining  claims, In  tliat  coimty  belonging 
to  Bolt  were  sold  to  Dowell.  H.  0.  Austin 
thereafter  commenced  an  action  against  Bolt 
In  that  court  and,  having  secured  a  Judg- 
ment therein  for  the  sum  of  $164.93,  attor- 
ney's fees,  costs,  and  dlsbui-sements,  and  an 
order  for  the  sale  of  these  mining  claims 
which  had  been  attached  in  that  action,  mov- 
ed to  set  aside  the  confession  of  Judgment 
on  the  ground  that  it  did  not  state  facts  out 
of  which  the  indebtedness  arose.  This  mo- 
tion was  denied,  and  the  sale  made  to  Dowell 
of  the  minlug  claims  confirmed,  which  Judg- 
ment Austin  sought  to  review  by  serving 
and  filing  a  notice  of  appeal  Octol>er  27, 
1903,  and  10  days  thereafter  filing  an  un- 
dertaking on  appeal,  which  was  not  served 
on  Dowell  or  his  attorney,  who  move  to  dis- 
miss the  appeal  for  that  reason.  Notice  of 
such  motion  having  been  served,  Austin's  at- 
torney filed  an  affidavit  to  the  effect  that  the 
failure  to  serve  the  undertaking  was  due  to 
inadvertence  and  oversight,  and  the  omission 
to  comply  with  the  statutory  requirement 
was  not  called  to  his  attention  until  after 
plaintiff's  brief  had  been  filed  in  this  court; 
and,  based  on  such  written  declaration  under 
oath,  he  moved  for  leave  to  serve  a  copy  of 
the  undertaking,  and  to  attach  it  to  the  tran- 
script as  a  part  thereof,  and  an  amendment 
to  the  bill  of  exceptions. 

It  is  contended  by  plaintiff's  connsel  that 
the  service  of  an  undertaking  is  a  condition 
precedent  to  the  exercise  of  the  right  of  ap- 
peal, and,  being  Jurisdictional,  the  moti<«  to 
dismiss  the  appeal  should  be  allowed.  The 
statute  prescribing  the  mode  of  taking  and 
perfecting  an  appeal,  so  far  as  deemed  mate- 
rial, is  as  follows:  "(2)  Within  ten  days 
from  the  giving  ot  notice  or  service  of  notice 
of  the  appeal,  the  appellant  shall  cause  to  be 
served  on  the  adverse  party  or  his  attorney 
an  undertaking  as  hereinafter  provided,  and 
within  said  ten  days  shall  file  the  original  of 
said  undertaking,  with  proof  of  service  in- 
dorsed thereon,  with  said  clerk.  Within  five 
days  after  service  of  said  undertaking,  the 
adverse  party  or  his  attorney  shall  except  to 
the  sufficiency  of  the  sureties  in  the  under- 
taking, or  he  shall  be  deemed  to  have  waived 
his  right  thereto.  •  •  •  4.  Prom  the  ex- 
piration of  the  time  allowed  to  except  to  the 
sureties  in  the  undertaking,  or  from  the  Jus- 
tification thereof  if  excepted  to,  the  appeal 
shall  be  deemed  perfected.  When  a  party  in 
good  faith  gives  due  notice  as  hereinabove 
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provided  of  an  appeal  from  a  Judgment,  or- 
der, or  decree,  and  thereafter  omits,  through 
mistake,  to  do  any  other  act  (Inclnding  the  fil- 
ing of  an  undertaking  as  provided  In  this 
section)  necessary  to  perfect  the  appeal  or  to 
stay  proceedings,  the  court  or  judge  thereof, 
or  the  appellate  court,  may  permit  an  amend- 
ment or  performance  of  such  act  on  such 
terms  as  may  be  Just"  B.  &  C.  Comp.  §  549. 
It  is  the  giving  of  a  notice  In  open  court  at 
the  time  the  Judgment,  decree,  or  order  Is 
made,  and  the  entering  thereof  In  the  Journal 
by  order  of  the  court  or  Judge,  or  the  serving 
and  filing  of  a  notice  of  appeal  within  the 
time  and  according  to  the  manner  prescribed, 
that  confers  Jurisdiction  on  the  appellate 
court,  and  constitutes  the  taking  of  an  ap- 
peal, the  strict  performance  of  which  cannot 
be  waived  by  the  parties,  nor  excused  by  the 
court.  Oliver  v.  Harvey,  5  Or.  300;  Taylor 
V.  Lapham,  41  Or.  479,  69  Pac.  439.  The  giv- 
ing of  an  undertaking,  however.  Is  one  of  the 
steps  required  to  perfect  an  appeal;  and,  un- 
der the  liberal  provisions  of  the  statute  quot- 
ed, the  appellate  court  may  permit  the  per- 
formance of  such  act  when  it  appears  that 
the  notice  of  appeal  has  been  given  in  good 
faith,  and  'that  the  failure  to  comply  with 
the  requirements  of  the  statute  is  occa- 
sioned by  mistake.  The  affidavit  of  defend- 
ant's counsel  does  not  state  what  constituted 
the  Inadvertence  and  oversight  causing  the 
omission  to  serve  the  undertaking,  and  it 
may  have  been  either  a  mistake  of  law  or  of 
fact.  As  we  view  the  statute,  however,  the 
character  of  the  mistake  is  Immaterial,  so 
long  as  It  In  fact  existed,  and  this  is  to  be 
determined  by  the  good  or  bad  faith  with 
which  the  notice  of  appeal  is  given  or  served. 
In  re  Skinner's  Will,  40  Or.  571,  62  Pac.  523, 
67  Pac.  951.  In  the  case  at  bar  the  appellant 
caused  a  bill  of  exceptions  to  be  filed  In  this 
court  and  also  prepared  and  filed  a  brief, 
thereby  evidencing  the  good  faith  of  the  glv- 
'  Ing  of  due  notice  of  appeal;  and  believing, 
as  we  do,  from  the  affidavit  of  defendant's 
counsel,  that  the  mistake  existed,  and  that 
the  appellant  attempted  to  correct  It  as  soon 
as  discovered  (Newberg  Orchard  Association 
V.  Osborn,  39  Or.  370,  65  Pac.  81),  the  motion 
to  dismiss  the  appeal  should  be  denied  and 
the  defendant's  motions  allowed,  and  it  is  so 
ordered. 


(44  Or.  402) 

McMAHAN  V.  WHELAN  et  al. 

(Snpreme  Court  of  Oregon.    March  1,  1904.) 

VERBAL  LEASE— SPEX!IPIC  PERFORMANCE— IN- 
JUNCTION—JUSTICE  COURT— EQUITABLE  JU- 
RISDICTION-FORCIBLE ENTRY  AND  DETAIN- 
ER—RES JUDICATA. 

1.  Neither  a  jadgment  in  justice  court  in 
plaintiff's  favor  in  forcible  entry  and  detniner, 
nor  a  judgnient  likewi.se  in  his  favor  on  appeal 
to  the  circuit  court,  estops  defendant  from  re- 
sorting to  equity  to  preswve  his  right  to  posses- 
sion by  an  independent  suit  for  specific  perform- 
ance of  a  verbal  lease,  and  injnnrtion  against 
tlie  judgment,  since,  the  justice  court  tx'in);  with- 
out equitable   jurisdiction,   he  could  not  have 


availed  himself  of  his  remedy  as  a  defense  in 
that  court,  and  neither  could  he  have  done  so 
in  the  circuit  court,  as  it  would  have  raised  a 
new  issue  not  presented  in  justice  court. 

Appeal  from  Circuit  Court,  Marlon  County; 
R.  P.  Boise,  Judge. 

.Action  by  L.  H.  McMahan  against  Walter 
Wbelan  and  another.  From  a  Judgment  for 
piaintiCt,  defendants  appeal.    Aflirmed. 

This  la  a  suit  to  require  the  specific  per- 
formance of  a  verbal  contract  of  leasing,  and 
to  enjoin  the  enforcement  of  a  Judgment  giv- 
en and  rendered  by  the  circuit  court  upon 
an  appeal  from  a  judgment  obtained  In  the 
justice's  court  in  an  action  for  forcible  entry 
and  detainer.  The  complaint  alleges  that, 
about  Septeml>er,  1901,  plaintiff  and  defend- 
ant entered  Into  a  verbal  contract  for  a  lease 
to  the  plaintiff  of  lot  2,  In  block  4,  Jones's 
Addition  to,  Salem,  for  three  years,  at  an  an- 
nual rental  of  |75,  to  be  paid  in  installments, 
$50  at  the  time  of  leasing,  |25  eight  months 
after  October  8,  1901,  and  *26  every  four 
months  thereafter  during  the  term  of  the 
lease;  that  plaintiff  entered  into  possession 
in  pursuance  of  the  contract,  and  has  paid  all 
installments  of  rent  up  to  and  Including  the 
8tb  day  of  October,  1903;  that  he  tendered 
the  Installment  of  |25  payable  on  that  date 
before  It  was  due,  the  acceptance  of  which 
was  refused,  and  now  brings  the  same  Into 
court;  that  defendant  agreed  to  execute  a 
written  lease  In  accordance  with  the  terms 
verbally  agreed  upon,  but  has  failed  and  neg- 
lected so  to  do;  that  after  taking  possession 
plaintiff  cut  and  fitted  new  and  expensive 
carpets  to  certain  rooms  in  the  dwelling,  cal- 
clmined  other  rooms,  constructed  plank  walks 
upon  the  premises,  cleaned  out  the  well,  re- 
paired and  renovated  the  reservoir,  etc.,  and 
leased  a  barn  upon  adjoining  property,  in 
reliance  upon  the  verbal  contract  for  a  lease; 
that  on  October  17,  1903,  defendant  InsUtut- 
ed  an  action  of  forcible  entry  and  detainer 
against  the  plaintiff  before  N.  J.  Judah,  re- 
corder of  the  city  of  Salem  and  ex  officio  Jus- 
tice of  the  peace,  for  cause  whereof  It  was 
alleged  that,  on  or  about  October  1,  1901,  de- 
fendant herein  delivered  to  the  plaintiff  pos- 
session of  said  premises,  with  the  intention 
of  leasing  the  same  to  the  plaintiff,  but  that 
thereafter  they  were  unable  to  agree  upon  the 
terms  of  the  lease,  and  plaintiff  continued  in 
possession,  at  the  will  and  sufferance  of  the 
defendant,  holding  the  premises  at  the  rental 
of  $25  for  each  four  months'  term,  payable  in  : 
advance,  and  that  he  has  failed  to  pay  the' 
rent  according  to  the  terms  of  bis  leasing; 
that  plaintiff  recovered  Judgment  therein  for 
a  dismissal  of  the  action,  which  was  reversed 
on  appeal  to  the  circuit  court,  and  a  Judg- 
ment rendered  In  favor  of  the  defendant,  who 
is  about  to  enforce  the  same  tlurough  the  In- 
strumentality of  a  writ  of  restitution.  The 
defendant  has  taken  issue  with  the  plaintiff 
upon  every  allegation  of  the  complaint,  ex- 
cept as  to  the  rendition  of  the  Judgment  in 
the  Justice's  court  and  its  reversal  in  the  clr- 
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cult,  and  sets  up  the  latter  judgmeat  as  an 
estoppel  in  bar  to  the  present  suit.  A  de- 
cree having  been  rendered  in  favor  of  the 
plaintiff,  the  defendant  appeals. 

John  A.  Jeffrey,  for  appellants.  S.  T.  Rich- 
ardson and  C.  Ii.  McNary,  for  respondent. 

WOLVERTON,  J.  (after  stating  the  facts). 
By  stipulation  of  the  parties  it  is  to  be  deem- 
ed that  plaintiff  has  Introduced  evidence  tend- 
ing to  support  every  allegation  of  the  com- 
plaint This  leaves  for  our  determination 
simply  a  question  of  law,  which  is  whether 
the  judgment  against  plaintiff  herein  in  the 
circuit  court,  in  the  action  for  forcible  entry 
and  detainer,  is  a  bar  to  the  prosecution  of 
the  present  suit.  The  plaintiff  relies  upon 
the  case  of  Wallace  v.  Scoggins,  17  Or.  476, 
21  Pac.  558,  as  decisive  of  this  in  his  favor. 
There  is  this  difference  between  the  two  cas- 
es. There  the  action  of  forcible  entry  and 
detainer  had  not  gone  to  judgment,  the  jus- 
tice being  enjoined  from  proceeding  further 
in  the  case,  while  here  judgment  has  been 
rendered  against  the  plaintiff  herein.  This  is 
the  only  difference.  Does  it  control  the  case 
differently,  so  as  to  deprive  plaintiff  of  his 
remedy  in  equity?  The  defendant's  theory  is 
that  plaintiff  was  a  tenant  at  will  or  suf- 
ferance, from  four  months  to  four  months, 
the  rental  being  payable  in  advance,  and  that, 
having  alleged  appropriate  facts  in  the  jus- 
tice's court  showing  this  relation  between  the 
parties,  and  plaintiff  having  allowed  them  to 
go  tmcontroverted.  the  latter  is  estopped  by 
the  judgment,  as  having  determined  the  fact 
In  issue  against  him.  Upon  the  other  hand, 
plaintiff  insists  that  his  defense  to  that  ac- 
tion was  purely  equitable,  one  that  be  could 
not  have  availed  himself  of  in  a  justice's 
court,  and  that  the  judgment  therein  does 
not  operate  to  deprive  him  of  his  equitable 
remedy  to  enforce  the  specific  performance 
of  the  verbal  lease  entered  into  between  him 
and  the  defendant  This  court  has  decided 
in  Hill  V.  Cooper,  6  Or.  181,  which  has  been 
subsequently  followed  in  Spaur  v.  McBee,  19 
Or.  76,  23  Pac.  818,  and  South  Portland  Land 
Co.  V.  Munger,  36  Or.  457,  54  Pac.  815,  60 
Pac.  5,  that  under  the  statute,  which  allows 
the  interposition  of  equitable  defenses  by 
cross-bill  in  actions  at  law,  a  party  may  in- 
sist upon  a  legal  defense  in  an  action  with- 
out being  thereby  precluded  from  afterward 
asserting  his  equitable  title  by  an  original 
suit  The  law  action  there  was  in  ejectment, 
and  the  defendant,  who  appeared  and  an- 
swered, failed  because  he  was  claiming  un- 
d»  an  imperfect  deed;  but  he  afterward  be- 
gan an  Independent  suit  basing  his  right  of 
recovery  upon  the  Imperfect  deed  as  a  con- 
tract to  convey,  praying  specific  performance, 
and  it  was  held  that  the  judgment  in  the  law 
action  was  not  a  bar  thereto,  the  court  say- 
ing: "It  is  true,  when  the  appellant  asserted 
a  fee-simple  title  In  his  answer  in  the  eject- 
ment he  claimed  a  title  which,  if  he  possess- 
ed, included  all  inferior  titles,  and  he  had  no 


need  to  assert  this  equity  claimed  in  the  suit 
But  the  determination  in  that  action  was  that 
he  had  not  a  fee-simple  title;  that  such  title 
was  in  respondent  Cooper.  This  determina- 
tion In  that  action  showed  that  appellant  was 
mistaken  in  supposing  be  possessed  a  fee- 
simple  title  in  that  action.  He  could  not  as- 
sert his  equity  under  the  pleadings  on  which 
it  was  tried,  and  consequently  his  equity  as- 
serted In  this  suit  was  not  adjudicated  in 
that  action."  The  rule  obtains  In  California 
under  a  statute  similar  to  ours,  relating  to 
the  interposition  of  equitable  defenses  in  ac- 
tions at  law.  In  Hough  v.  Waters,  30  Cal. 
309,  it  was  held  that  a  judgment  recovered 
in  ejectment,  where  the  equitable  defense 
was  pleaded  and  withdrawn,  was  not  a  bar 
.  to  a  recovery  In  equity  upon  a  contract  for 
specific  performance.  See,  also,  Lorraine  v. 
Long,  6  Cal.  452;  Hills  v.  Sherwood.  48  Cal. 
386.  Now,  if  a  party  is  not  estopped  to  pur- 
sue his  equitable  remedy  by  an  independent 
suit  when  he  has  had  an  opportunity  to  set 
it  up  as  a  defense  in  a  law  action  previously 
instituted  against  him,  and  did  not,  by  a 
much  stronger  reason  he  should  not  be  es- 
topped when  he  has  not  had  the  opportunity 
and  could  not  under  the  statute  and  rules  of 
law  have  set  it  up  In  the  law  action  if  he  had 
desired  so  to  do.  A  justice's  court  has  no  eq- 
uitable jurisdiction,  and  it  would  have  been 
idle  pretense  for  the  plaintiff  to  have  at- 
tempted to  set  up  his  equitable  defense  to 
the  action  of  forcible  entry  and  detainer  in 
that  court.  Where  the  equitable  defense 
could  not  be  pleaded  in  the  law  action,  the 
defendant  will  not  be  concluded  by  the  judg- 
ment therein  (Radcliffe  &  Lamb  v.  Vamer  & 
Ellington,  56  Ga.  222;  Waters  v.  Perkins,  65 
Ga.  32»,  and  he  may  invoke  his  remedy  by  in- 
dependent suit  in  equity,  and  may  thereby  in- 
terfere with  and.  If  necessary,  enjoin  the  op- 
eration or  enforcement  of  the  judgment  at 
law  (Marine  Insurance  Co.  v.  Hodgson,  7 
Cranch,  332,  3  L.  Ed.  362;  Crlm  v.  Handley,  , 
94  U.  S.  652,  24  L.  Ed.  216;  Phillips  v.  Neg- 
ley,  117  U.  S.  665,  6  Sup.  Ct  901,  29  L.  Ed. 
1013;  Knox  County  v.  Harshman,  133  U.  S. 
I.n2,  10  Sup.  Ct.  257,  33  L.  Ed.  586).  Plain- 
tiff could  no  more  set  up  his  equitable  de- 
fense In  the  circuit  court  after  the  forcible  en- 
try and  detainer  cause  had  gone  there  on  ap- 
peal than  he  could  in  the  justice's  court,  as  it 
would  have  raised  a  new  Issue  not  presented 
in  the  latter  court  Monroe  v.  N.  P.  Coal 
Mining  Co.,  5  Or.  509;  Dixon  v.  Johnson 
(Or.)  74  Pac.  394.  We  conclude,  therefore, 
that  the  adjudication  in  the  justice's  and  cir- 
cuit com-ts  In  the  forcible  entry  and  detainer 
cause  does  not  estop  the  plaintiff  to  prose- 
cute his  equitable  remedy  to  enforce  the  spe- 
cific performance  of  his  verbal  contract  for  a 
lease,  having  entered  into  possession  and 
made  expenditures  in  reliance  thereon,  and 
fully  performed  upon  his  part  all  the  condi- 
tions thereof  to  the  time  of  the  institntion  of 
this  suit. 

The  decree  herein  of  the  circuit  court  will 
be  attlrmed. 
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BEERS  et  at.  ▼,  SHARPE. 
(Supreme  Court  of  Oregon.    March  1,  1904.) 

IRRIGATION  AGREEMENT  —  SUFFICIENCY  OF 
EVIDKNCE— CO-TENANT— AUTHOIMTY  TO  CON- 
VEY WATER  RIGHT— ADVERSE  USER— NOTICE 
—EXTENT  OF  APPROPRIATION  —  NECESSITY 
OF  APPROPRIATION. 

1.  Evidence  in  an  action  to  enjoin  interfer- 
ence with  a  riglit  to  use  water  from  a  slough 
for  irrigating  purposes  examined,  and  held  to 
show  that  plaintiff's  predecessor  in  title  bad 
made  an  agreement  with  defendant's  predeces- 
sors in  title  to  aid  in  the  construction  and  main- 
tenance of  a  dam,  in  consideration  of  which  he 
was  to  have  a  portion  of  the  water. 

2.  A  co-tenant,  in  the  absence  of  special  ap- 
thority,  cannot  transfer  any  greater  interest  in 
an  appropriation  of  water  for  irrigating  pur- 
poses appurtenant  to  the  estate  than  is  com- 
mensurate with  his  own  interest. 

3.  A  lower  proprietor  agreed  with  a  co-tenant 
of  an  upper  estate  that  in  consideration  of  help- 
ing to  build  and  maintain  a  dam  he  was  to  have 
-a  certain  water  right  for  irrigating  purposes. 
He  filed  a  notice  in  the  county,  of  his  claim, 
but  it  did  not  describe  the  quantity  of  water  he 
intended  to  appropriate.  He  testified  that  the 
.notice  was  given  to  preserve  his  rights  aciiinst 
a  third  person.  After  the  notice  was  filed,  an- 
other of  the  co-tenants  diverted  water  from  the 
stream.  Beld,  that  the  notice  was  not  notice 
to  such  co-tenant  and  his  successors  in  title  of 
an  adverse  claim  by  the  lower  proprietor. 

4.  The  use  by  a  lower  proprietor  of  water 
after  it  has  passed  the  upper  proprietor's  bound- 
ary is  not  adverse  to  the  upper  proprietor,  so 
as  to  \ay  the  basis  for  a  claim  by  adverse  user. 

5.  Evidence  in  a  suit  to  enjoin  interference 
with  a  water  right  for  irrigating  purposes  ex- 
amined, and  held  to  show  that  plaintifiC  had  not 
increased  his  appropriation  within  a  reasonable 
time,  so  as  to  be  entitled  afterwards  to  a  larger 
4imount  of  water. 

(i.  Where,  by  an  agreement  to  aid  in  the  con- 
struction and  maintenance  of  a  dam,  a  lower 
proprietor  becomes  a  co-tenant  with  the  pro- 
prietors of  an  upper  estate  in  the  water  divert- 
ed for  irrigating  purposes,  his  failure  to  use 
his  entire  share  within  a  reasonable  time,  and 
the  de(ay  of  another  co-tenant  in  aitpropriating 
his  share,  will  not  prejudice  their  rights  there- 
to. 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty;  Morton  D.  Clifford,  Judge. 

Action  by  W.  P.  Beers  and  another  against 
I.  W.  Sbarpe.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Affirmed. 

This  is  a  suit  to  enjoin  Interference  with 
tlie  flow  of  water  In  a  slough  in  excess  of  a 
given  quantity.  The  averments  of  the  com- 
plaint, so  far  as  deemed  material,  are,  in 
substance,  that  plaintiffs  own  in  severalty 
1,760  acres  of  arid  land  in  Harney  county, 
tlirough  which  Jordan  creelc  flows  and  a 
slough  connected  therewith  extends;  that 
In  1874  they  entered  into  an  agreement  with 
■defendant's  predecessors,  stipulating  to  aid 
In  enlarging  a  dam  In  the  creek  and  to  keep 
It  In  repair  for  the  exclusive  right  to  use  all 
the  water  diverted  Into  the  slough  In  ex- 
cess of  150  inches  theretofore  appropriated; 
that  they  performed  their  part  of  the  agree- 
ment, and,  under  a  claim  of  right,  have  for 
27  years  adversely  used  all  the  water  in  the 
slough  In  excess  of  3.50  Inches-  In  Irrigating 

r  2.  See  Tenancy  In  Common,  vol.  45,  Cent  Die.  (i 
130,  132. 


1,000  acres  of  their  land  now  In  cultivation, 
requiring  2,000  inches  for  that  purpose;  and 
that  In  May,  1901,  the  defendant  unlawfully 
built  a  dam  In  the  slough,  obstructing  the 
flow  of  water  to  their  premises,  and  threat- 
ens, and  unless  restrained  will  continue,  to 
maintain  it  The  answer  denied  the  mate- 
rial allegations  of  the  complaint,  and  for  a 
separate  defense  averred  that  In  1870  the  de- 
fendant's predecessors  in  interest  settled  on, 
cleared,  and  cultivated  600  acres  of  arid  land 
above  plaintiffs',  and  with  the  predecessors 
In  interest  of  one  George  Clinton,  who  owns 
1,200  acres  lying  between  the  premises  of 
plaintiffs  and  defendant,  built  a  dam  in  the 
creek,  diverting  Into  the  slough  2,000  inches 
of  water,  which  they  (Clinton  and  the  de- 
fendant) have  ever  since  used  in  irrigating 
their  lands,  the  surplus  flowing  to  plaintiffs' 
premises;  that  such  appropriation  was  prior 
In  time  and  superior  In  right  to  all  others: 
and  that  In  May,  1901,  plaintiffs  unlawfully 
removed  defendant's  dam,  and  prevented  him 
from  Irrigating  a  part  of  his  crops.  The  re- 
ply denied  the  allegations  of  new  matter  in 
the  answer,  and  averred  that  defendant 
ought  not  to  be  permitted  to  disavow  plain- 
tiffs' right,  for  that  he  secured  a  title  to  his 
land  with  knowledge  of  their  claim  to  the 
exclusive  use  of  the  water  In  the  slough  by 
reason  of  their  work  upon  the  dam  and  ex- 
pense incurred  In  the  cultivation  of  land 
while  relying  upon  the  faith  of  the  agree- 
ment entered  into  with  his  predecessors. 
The  cause  was  referred,  and,  from  the  tes- 
timony taken,  the  court  found  that  the  de- 
fendant and  Clinton  owned  the  exclusive 
right  to  use  all  the  water  in  the  slough,  and 
that  plaintiffs  had  no  Interest  therein,  ex- 
cept to  the  use  of  the  surplus  when  permit- 
ted to  flow  to  their  premises,  and,  a  decree 
having  been  rendered  dismissing  the  suit, 
they  appeal. 

Will  R.  King,  for  appellants.  L.  R.  Web- 
ster and  John  L.  Rand,  for  respondent 

MOORE,  C.  J.  (after  stating  the  facts).  It 
is  contended  by  plaintiffs'  counsel  that  the 
testimony  shows  that  their  clients  and  tlie 
defendant  are  tenants  In  common  of  the  dam 
In  Jordan  creek,  the  beadgate,  and  the  water 
right  to  the  dam  first  built  in  the  slough,  be- 
low which  they  possess  the  exclusive  right 
and  are  the  prior  appropriators  of  all  the  wa- 
ter turned  into  the  slough  in  excess  of  150 
Inches,  and  that  the  court  erred  in  dismissing 
the  suit  and  in  not  granting  the  relief  prayed 
for  in  the  complaint. 

The  transcript  shows  that  In  the  fall  of 
1868  Sherman  J.  Castle,  Fred  Isabel,  and  C. 
D.  Bacheler  settled  on  unsnrveyed  public 
land,  which  they  called  "Goose  Ranch,"  bor- 
dering for  about  two  miles  on  the  right  bank 
of  Jordan  creek,  a  natural  stream  that  rises 
in  Idaho,  flows  westward  In  a  well-defined 
channel,  and  empties  into  the  Owyhee  river 
in  Oregon.    Bacheler  claimed  an  undivided 
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't>ne-half  Interest  In  the  land,  and  Isabel  and ' 
Castle  each  an  undivided  one-fourth,  but  Isa- 
bel having  transferred  his  Interest  to  Castle, 
and  Bacheler  an  undivided  one-fourth  to  G. 
H.  Tracy,  they.  In  1873,  built  a  dam  In  the 
creek,  which,  raising  the  water  more  than  7 
feet,  caused  about  2,000  Inches  thereof  to 
flow  Into  a  slough,  or  old  north  channel,  in 
which  they  placed  a  dam  about  400  yards 
Irom  its  head  and  dug  a  ditch  on  the  south 
side,  diverting  water,  which  they  used  in  ir- 
rigating grain  grown  near  the  creels  on  their 
ranch.  In  18G9  O.  W.  Inskeep  settled  on 
similar  land  at  the  mouth  of  Cow  creek,  a 
northern  tributary  of  Jordan  creek,  calling 
the  premises  "Ruby  Ranch,"  about  four  miles 
below  the  dam  In  the  latter  stream,  and  on 
June  13,  1874,  transferred  his  possessory 
right  to  the  plaintiff,  W.  P.  Beers,  who,  after 
the  land  was  surveyed  In  1875,  filed  a  home- 
stead on  160  acres  in  the  center  of  section  IC, 
township  30  south,  of  range  44  east  of  the 
Willamette  meridian.  The  plaintiffs  also  se- 
cured from  various  sources  the  title  to  the 
remainder  of  section  16,  and  all  of  sections 
15  and  22,  in  that  township  and  range,  ex-  | 
cept  160  acres  in  tlie  latter  section  on  the  i 
fiouth  side  of  the  creek,  which  they  own  in 
severalty.  Castle  and  one  E.  H.  Clinton, 
having  succeeded  to  the  rights  of  the  other 
■claimants,  became  equal  owners  of  Goose 
Ranch,  and.  In  partitioning  the  land  after  it 
was  surveyed,  filed  homesteads  thereon,  the 
former  taking  the  west  half  of  the  south- 
west quarter,  the  southeast  quarter  of  the 
southwest  quarter,  and  the  southwest  quar- 
ter of  the  southeast  quarter  of  section  24, 
and  the  latter  the  north  half  of  the  northeast 
quarter  and  the  north  half  of  the  northwest 
quarter  of  section  26,  in  that  township  and 
range,  through  which  Jordan  creek  flows, 
and,  having  made  proof  of  their  continued 
residence  on  and  cultivation  of  these  lands, 
patents  therefor  were  issued  to  each  respec- 
tively. Castle  also  filed  on  and  secured  a 
receiver's  receipt,  under  the  desert  act,  for 
the  north  half,  the  north  half  of  the  south- 
east quarter,  and  the  portheast  quarter  of 
the  southwest  quarter  of  section  24  in  that 
township  and  range,  and,  having  died,  his 
widow,  as  his  heir,  on  March  7,  1896,  exe- 
cuted to  the  defendant  a  deed  to  all  of  sec- 
tion 24,  except  40  acres  in  the  southeast  cor- 
ner. The  defendant  repaired  a  dam  built  in 
the  slough  near  the  northwest  corner  of  his 
land,  and  diverted  water,  which  he  used  in 
Irrigating  crops,  when  the  plaintiff,  W.  P. 
Beers,  in  May,  1901,  removed  the  obstruc- 
■iion,  which  being  rebuilt,  this  suit  was  insti- 
tuted. 

Beers,  as  a  witness  in  his  own  behalf,  tes- 
vifled  that  In  the  fall  of  1874  he  entered  into 
A  contract  with  Bacheler,  who  was  the  man- 
ager of  Goose  Ranch,  whereby  It  was  stipu- 
lated that  In  consideration  of  his  helping  to 
Iceep  the  dam  In  Jordan  creek  in  repair  he 
jras  to  have  the  use  of  all  the  water  flowing 
In  the  slough  In  excess  of  the  quantity  re- 


quired to  fill  an  irrigating  ditch  on  that 
ranch,  which  did  not  exceed  200  Inches,  and 
that  Castle  knew  of  this  agreement;  that 
every  year  thereafter  he  paid  one-third  of 
the  cost  of  the  labor  and  material  required 
to  maintain  the  dam  and  the  headgate  built 
In  the  slough,  and  had  claimed  and  used 
1,000  inches  of  water  In  irrigating  land,  his 
right  thereto  never  having  been  controverted 
until  May,  1901,  when  the  defendant  placed 
a  dam  In  the  slough,  thereby  Impeding  the 
flow  of  water  therein. 

C.  D.  Bacheler,  who,  with  his  associates, 
built  the  dam  In  Jordan  creek,  as  plaintiffs' 
witness  testified  that  they  turned  water  into 
the  slough  and  used  It  in  irrigating  grain, 
cultivating  In  1874  more  than  100  acres;  that 
until  1878,  when  he  left  Goose  Ranch,  no  wa- 
ter was  ever  used  except  on  the  grain  land; 
that  he  entered  Into  an  agreement  with  Beers 
whereby  he  was  to  have  the  water  that  went 
over  the  dam  near  the  head  of  the  slough 
during  the  time  he  helped  to  maintain  the 
dam  In  the  creek;  that  the  witness  and  his 
associates  never  claimed  the  use  of  any  wa- 
ter, except  such  as  was  conducted  in  their 
ditch,  and  had  no  use  for  the  overflow;  that 
Castle  never  objected  to  his  agreement  with 
Beers;  and  that  Tracy  assigned  his  Interest 
In  Goose  Ranch  to  the  witness,  who,  after 
the  land  was  surveyed,  transferred  to  S. 
Skinner  and  E.  H.  Clinton  an  undivided  half 
of  the  water  right  and  all  his  interest  in  the 
premises,  describing  the  land  which  Clinton 
filed  on  as  a  homestead. 

Henry  Scoubes,  as  plaintiffs'  witness,  tes- 
tified that  he  was  working  on  Ruby  Ranch 
when  It  was  purchased  by  Beers,  by  whom 
he  was  employed  until  October,  1876;  that 
he  heard  Bacheler  tell  Beers  that  If  h?  would 
help  repair  the  dam  In  Jordan  creek  be 
should  have  a  share  of  the  water,  saying  they 
would  form  a  partnership  and  divide  it  be- 
tween them.  The  testimony  discloses  that  a 
dam  and  head  gate  were  built  in  the  slough 
near  its  upper  end,  to  regulate  the  fiow  of 
water  therein,  and  that  Beers  paid  a  part 
of  the  expense  Incurred  In  Its  construction, 
and  also  helped  to  maintain  the  dam  in  the 
creek,  repairs  to  which  were  frequently  ren- 
dered necessary  by  freshets. 

G.  H.  Tracy,  as  defendant's  witness,  tes- 
tified that  he  was  one  of  the  claimants  of 
Goose  Ranch,  and  resided  thereon  from  1872 
to  the  spring  of  1875,  when  he  transferred 
his  interest  to  Bacheler;  that  no  arrange- 
ments were  ever  made,  to  his  knowledge, 
with  Beers,  whereby  he  was  to  have  the  use 
of  any  water;  that  In  his  absence  his  inter- 
ests In  the  ranch  were  represented  by  Bach- 
eler, who  had  no  authority  to  sell  the  place 
or  to  dispose  of  any  Interest  therein;  that 
Castle  represented  bis  own  half;  and  that 
Inskeep  never  had  any  interest  In  the  dam. 
The  witness  states,  however,  that  no  claim 
was  made  to  any  water  except  such  as  was 
conducted  In  their  ditch. 

O.  W.  Inskeep's  deposition  Is  to  the  effect 
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that  be  never  considered  he  had  any  interest 
In  the  dam  In  Jordan  creek,  though  he  work- 
ed thereon  several  days  under  an  agreement 
that,  In  consideration  of  such  labor,  he  was 
to  have  the  surplus  water,  but  the  dam  leak- 
ed to  such  an  extent  that  no  water  ever 
reached  Ruby  Ranch  through  the  slough 
when  needed,  and  he  never  used  any  In  ir- 
rigating crops  grown  on  the  premises. 

The  foregoing  la  a  brief  synopsis  of  the 
testimony  tending  to  establish  the  plaintifTs' 
right,  from  which  we  think  it  conclusively 
appears  that  Bacheler  contracted  with  Beers 
to  allow  him  the  use  of  surplus  water  in  the 
slough  in  consideration  of  his  aid  in  main- 
taining the  dam  in  Jordan  creek,  and  that 
he  performed  his  part  of  the  agreement. 
Bacheler,  In  speaking  of  the  manner  of  di- 
verting the  water  into  the  slough  and  the 
difficulty  experienced  in  doing  so,  said:  "It 
was  a  long  time  before  we  got  the  dam  to 
stand."  The  defendant,  estimatl^ig  the  ex- 
pense of  taming  the  water  into  the  old  chan- 
nel, testified  as  follows:  "I  suppose  a  person 
could  put  in  the  dam,  the  work,  the  rock, 
maybe  for  $600  or  $700;  and  It  might  cost 
more  to  go  right  at  it  to  work."  The  cost 
of  constructing  and  maintaining  the  dam  and 
head  gate,  the  volume  of  water  that  could  be 
diverted  into  the  slough,  the  plaintifTs'  need 
thereof  for  Irrigation,  the  labor  performed 
and  the  money  expended  by  them  in  keeping 
np  the  repairs,  and  the  fact  that  a  similar 
agreement  was  entered  Into  with  Inskeep, 
are  circumstances  which  seem  to  confirm  the 
conclusion  that  Beers  entered  Into  an  agree- 
ment with  Bacheler  in  respect  to  the  use  of 
surplus  water  in  the  slough.  Beers  does  not 
base  bis  original  right  to  the  use  of  the  water 
from  the  slough  on  any  agreement  entered 
Into  with  Castle,  but  on  Bacheler's  implied 
authority  to  grant  such  privilege  on  his  be- 
half. In  1874,  when  Beers  entered  into  the 
contract  relied  on,  Castle  possessed  an  un- 
divided one-half  and  Tracy  and  Bacheler  each 
an  undivided  one-fourth  Interest  In  Goose 
Ranch,  the  water  appropriated  thereon,  and 
the  right  in  the  slough  appurtenant  thereto, 
and  though  they  had  only  a  possessory  right 
to  the  property  they  were  tenants  in  com- 
mon thereof.  Freeman,  Co-Tenancy  (2d  Ed.) 
f  88;  Kinney,  Irrigation,  |  301;  Long,  Ir- 
rigation. {  75.  Bacheler  could  not,  therefore, 
without  special  authorltj  from  his  co-tenants, 
which  has  not  been  established,  transfer  any 
greater  interest  than  he  possessed,  or  more 
than  an  undivided  one-fourth.  Person  v.  Wll- 
aon,  25  Minn.  189;  Thompson  v.  Bowman,  6 
Wall.  316,  18  L.  Ed.  736. 

Assuming,  without  deciding,  that  the  parol 
agreement  conveyed  an  estate  in  the  old 
channel  and  transferred  a  right  to  use  water 
flowing  therein,  constituting  Beers  a  tenant 
In  common,  was  his  use  of  the  water  from 
the  slough  for  27  years  adverse  to  the  de- 
fendant so  that  he  now  possesses  a  greater 
right  than  he  originally  secured?  The  con- 
tinued use  of  the  water  by  plaintiffs  is  pre- 


sumed to  be  in  maintenance  of  the  right  of 
the  defendant,  for  whom  they  held  it  as 
tenants  in  common.  Moss  ▼.  Rose,  27  Or. 
695,  41  Pac.  606,  50  Am.  St  Rep.  743.  Beei-s 
filed  in  Baker  coimty,  which  then  Included 
Ruby  Ranch,  the  following  notice:  "Jordan 
Creek,  Jordan  Valley,  Baker  County,  Oregon, 
December  10th,  1877.  To  all  whom  It  may 
concern:  This  is  to  certify  that  I,  W.  P. 
Beers,  claim  (as  successor  by  purchase  of 
Oliver  W.  Inskeep)  a  water  right  for  irrigat- 
ing and  other  purposes.  Said  water  is  taken 
out  of  Jordan  Creek  at  a  dam  on  said  creek, 
about  five  miles  more  or  less  above  the  mouth 
of  Cow  Creek,  and  conveyed  through  ditches 
Jind  a  slough  a  distance  of  about  four  mllefi 
on  the  north  side  of  said  creek,  to  section  16, 
township  30,  south  of  range  44,  east  of  the 
I  Willamette  meridian,  ail  in  the  aforesaid 
i  county  and  state.  The  aforesaid  dam  and 
ditches  were  constructed  by  Oliver  W.  Ins- 
keep and  others  and  the  water  has  been 
used  by  said  Inskeep  and  myself  for  six^  or 
eight  years,  for  Irrigating  purposes.  [Signed] 
W.  P.  Beers."  It  will  be  observed  that  this 
announcement  does  not  pretend  to  describe 
the  quantity  of  water  intended  to  be  ap- 
propriated, and  for  that  reason  It  could  not 
of  itself  impart  notice  to  the  defendant  of 
Beers'  Intention  to  claim  the  nse  of  all  the 
water  in  the  slough.  This  deduction  is 
strengthened  by  Beers'  testimony  to  the  effect 
that  the  notice  was  given  to  preserve  his 
rights  from  invasion  by  one  Leslie,  who  then 
contemplated  the  appropriation  of  some  of 
the  water,  and  it  is  quite  evident  that  it 
was  not  intended  to  limit  or  restrict  the  de- 
fendant's use  of  water  from  the  slough,  which 
conclusion  seems  to  be  conflnned  by  the  fact 
that  after  the  notice  was  filed.  Castle,  with- 
out objection  from  plaintiffs,  built  a  dam  in 
the  slough  and  diverted  water  therefrom, 
which  he  used  in  irrigating  a  crop  of  barley 
and  potatoes. 

Before  possession  lawfully  taken  by  a  co- 
tenant  can  become  adverse  to  the  parties 
Jointly  interested  in  the  property,  so  as  to 
set  in  motion  the  statnte  of  limitations,  there 
must  be  an  actual  ouster  and  notice  or  knowl- 
edge of  the  hostile  intention,  in  pursuance 
of  which  the  exclusive  possession  has  been 
held.  Northrop  v.  Marquam,  16  Or.  173,  18 
Pac.  449;  Morrill  v.  Morrill,  20  Or.  06,  25 
Pac.  862,  11  L.  R.  A.  155,  23  Am.  St  Rep.  95; 
Wheeler  v.  Taylor,  32  Or.  421,  52  Pac.  183, 
67  Am.  St  Rep.  540.  The  water  flows  in 
the  slough  through  defendant's  premises,  and 
thence  across  Clinton's  land  to  that  of  the 
plaintiffs,  whose  use  thereof  for  irrigation, 
after  it  has  passed  the  defendant's  western 
boundary,  la  not  such  an  overt  act  as  to  con- 
stitute an  ouster,  or  sufficient  to  impart  no- 
tice of  a  hostile  intention  to  assert  a  right 
by  prescription,  because  the  defendant  sus- 
tained no  injury  in  such  use.  Wimer  v.  Sim- 
mons, 27  Or.  1,  39  Pac.  6,  60  Am.  St  Rep. 
685;  North  Powder  Co.  v.  Coughanour,  34 
Or.  9,  64  Pac.  223;  Bowman  t.  Bowman,  86 
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Or.  279,  57  Pac.  546.  If  plaintiffs'  diversion 
liad  been  above  the  defendant's,  their  exclu- 
sive use  of  the  water  might  have  presented 
a  very  different  question,  but,  being  below, 
we  do  not  tliink  the  evidence:  of  their  use 
sufficient  to  set  the  statute  of  limitations  in 
motion.  An  examination  of  the  testimony 
convinces  us  that  Inskeep  never  initiated  such 
a  riglit  to  the  use  of  water  as  would  permit 
it  to  pass  as  an  appurtenant  under  his  deed 
to  Beers. 

The  rule  Is  settled  in  this  state  that  to  con- 
stitute a  valid  .appropriation  of  water  there 
must  be  (1)  an  Intent  to  apply  It  to  some  bene- 
ficial use,  existing  at  the  time  or  contemplat- 
ed in  the  future;  (2)  a  diversion  thereof  from 
a  natural  stream;  and  (3)  an  application  of 
it  within  a  reasonable  time  to  some  useful 
industry.  Simmons  v.  Winters,  21  Or.  35, 
27  Pac.  7,  28  Am.  St  Rep.  727;  Hindman  v. 
Rizor,  21  Or.  112,  27  Pac.  13;  Low  v.  Rizor, 
25  Or.  551,  37  Pac.  82;  Nevada  Ditch  Co.  v. 
Bennett,  30  Or.  59,  45  Pac.  472,  60  Am.  St. 
Rep.  777.  If  the  method  thus  adopted  be 
applicable  to  the  case  at  bar.  It  is  doubtful 
if  Castle,  the  defendant's  predecessor  in  in- 
terest, contemplated,  at  the  time  the  water 
was  diverted  into  the  slough,  using  it  for  the 
Irrigation  of  any  land  other  than  that  lying 
along  the  creek,  and  thereafter  included  In 
his  homestead;  but  If,  at  the  time  of  the 
original  diversion,  he  Intended  to  use  the  wa- 
ter on  the  land  embraced  In  his  desert  entry, 
it  Is  quite  probable  that  the  appropriation 
was  not  made  thereon  within  a  reasonable 
time.  It  will  be  remembered  that  in  1873 
water  was.  diverted  from  the  slough  by 
means  of  a  dam  and  ditch,  and  used  in  Ir- 
rigating grain  grown  on  land  now  included  In 
the  homesteads  of  Castle  and  Clinton,  and 
that  Bacheler  and  Tracy  respectively  testified 
that  no  claim  was  ever  made  to  the  use  of 
any  water  except  such  as  was  conducted  In 
their  ditch.  These  witnesses  were  undoubt- 
edly able  to  testify  in  relation  to  their  con- 
templated use  of  the  water  at  the  time  tliey 
made  the  prior  appropriation;  but  they  do 
not  attempt  to  express  Castle's  intention  in 
respect  thereto,  nor  do  we  think  their  testi- 
mony shows  them  qualified  to  speak  for  him 
on  that  subject.  The  transcript  shows  that 
Castle  made  final  proof  In  support  of  his 
desert  entry  and  secured  a  receiver's  receipt 
for  the  premises,  December  24,  1887.  Mrs. 
M.  C.  Barton,  the  former  wife  of  Castle,  as 
defendant's  witness,  testified  that  the  water 
used  to  reclaim  the  desert  land  was  taken 
from  the  original  ditch,  and  that  none  was 
eecured  from  the  slough  below  the  dam  near 
Its  head  unHl  1888  or  1889,  when  Castle  built 
a  dam  therein  at  the  northwest  comer  of  the 
desert  land,  and  used  the  water  only  one 
season  to  Irrigate  about  18  acres  of  barley, 
and  that  this  dam  was  washed  out  in  ISW. 
The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  in  1899  he  rebuilt  this 
dam,  and  used  water  from  tlie  slough  with 
which  be  Irrigated  about  30  acres  of  the  des- 


ert land  until  May,  1901,  when  Beers  remov- 
ed the  obstruction.  This  is  about  the  extent 
of  the  use  of  water  from  the  slough  on  that 
land,  and  if  it  be  assumed  that  In  1873,  when 
Castle  helped  to  turn  the  water  into  the 
slough,  he  contemplated  using  it  to  irrigate 
that  tract.  It  must  be  conceded  that  his  ap- 
propriation was  not  very  speedily  made. 

If  the  rule  that  water  diverted  from  a  nat- 
ural stream  must  be  applied  to  some  benefi- 
cial use  within  a  reasonable  time.  In  order  to 
preserve  the  right  of  appropriation,  is  appli- 
cable to  the  plaintiffs.  It  is  evident  that  they 
are  entitled  to  no  more  than  is  necessary  to 
Irrigate  35  acres,  for  the  testimony  conclu- 
sively shows  that  from  1874  to  1S92  the  area 
of  their  cultivated  land  that  was  irrigated 
with  water  taken  from  the  slough  was  not 
Increased.  Beers  testified  that  In  1874  Ins- 
keep  was  irrigating  about  35  acres  with  wa- 
ter taken  from  that  source.  M.  J.  Anawalt 
said  that  his  father  leased  the  premises  in 
1876,  and  raised  about  35  acres  of  grain.'  F. 
C.  Fletcher  said  that  he  lived  at  Ruby  Ranch 
from  1875  to  1884,  during  which  time  Beers 
irrigated  about  40  acres  of  grain.  Marcos 
Rientrla,  who  worked  there  about  five  years, 
said  that  In  1892  Beers  Irrigated  about  30  or 
40  acres.  These  witnesses  appeared  for 
plaintiffs,  and  their  testimony  is  uncontra- 
dicted. Joseph  Newell,  as  defendant's  wit- 
ness, testified  that  he  worked  for  Beers  from 
1885  to  1802;  that  in  1885  the  water  from  the 
slouRh  was  not  used  by  Beers,  but  permitted 
to  flow  Into  the  creek;  and  that  prior  to 
1892,  when  the  witness  left  Ruby  Ranch, 
Beers  irrigated  about  35  or  40  acres  with  wa- 
ter from  the  old  channel.  The  testimony  of 
this  witness  is  contradicted  by  Beers,  who 
said  that  Newell  did  not  commence  to  work 
for  him  until  1886,  and  the  witnesses  W.  H. 
Hicks,  M.  J.  Anawalt,  and  Clinton  Beers  each 
testified  that  Newell  was  not  employed  by 
Beers  until  1887,  but  no  one  contradicted  his 
statement  In  relation  to  the  area  of  plaintiffs' 
cultivated  land  that  was  irrigated  with  wa- 
ter taken  from  the  slough.  The  testimony 
shows,  however,  that  in  1888  Beers  built  a 
dam  in  Jordan  creek  near  the  southwest  cor- 
ner of  section  23,  and  dug  a  ditch  in  a  north- 
westerly direction,  about  4  feet  wide  at  the 
bottom,  and  carrying  a  depth  of  about  7  or 
8  inches  of  running  water  all  the  time,  which 
is  used  in  irrigating  section  22;  that  he  also 
constructed  another  dam  below  this,  and  dug 
a  ditch  therefrom  on  the  south  side  of  the 
creek,  and  diverted  water  which  he  used  in 
irrigating  about  150  acres  of  land;  that  he 
has  another  ditch  taken  out  of  Cow  creek  that 
supplies  about  100  Inches  of  water,  which  is 
used  in  irrigating  his  orchard  and  garden; 
and  that  for  several  years  prior  to  the  insti- 
tution of  this  suit  he  has  been  using  the  wa- 
ter from  the  slough  to  irrigate  a  part  of  sec- 
tion 15,  and  that  he  now  irrigates  from  the 
various   sources   about  1,000  acres  of  land. 

In  Hall  V.  Blackman  (Idaho)  68  Pac.  19, 
Fielding  Ethel  and  David  B.  Ethel,  in  1871, 
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formed  a  partnership,  as  Ethel  Bros.,  to  ae- 
quire  and  cultivate  land,  and  purchased  480 
acres,  the  north  320  o£  which  was  taken  In 
the  name  of  Fielding  and  the  remainder  In 
that  of  his  brother.  In  1872  they  cultivated 
about  200  acres  of  the  north  part,  and,  for  the 
purpose  of  Irrigating  the  entire  480  acres,  di- 
verted 500  Inches  of  water  from  a  natural 
stream,  which  by  means  of  adequate  ditches 
was  conducted  to  and  used  upon  the  cultivat- 
ed land,  the  excess  flowing  in  a  depression 
across  the  land  conveyed  to  David.  In  1880, 
the  copartnership  was  dissolved,  and  the 
premises  were  divided  in  pursuance  of  an 
agreement  that  each  should  have  and  own 
one-half  of  the  water  so  diverted,  and  that  an 
old  road  running  east  and  west  through  the 
land  should  form  the  boundary,  Fieldlpg  ex- 
ecuting to  his  brother  a  deed  for  all  his  part 
of  the  320  acres  lying  south  of  the  highway; 
but  the  sealed  Instrument  did  not  refer  to  the 
water  right,  except  so  far  as  It  might  be  im- 
plied in  the  word  "appurtenances."  After 
this  partition  David  put  much  of  the  land 
which  he  owned  Into  cultivation,  using  In  its 
Irrigation .  one-half  of  the  water  so  diverted 
until  1890,  when  he  died,  and  W.  H.  Black- 
man  became  the  owner  of  the  south  tract. 
In  1893  Fielding  conveyed  the  north  part  to 
W.  E.  Wilson,  who  thereafter,  and  until  the 
institution  of  that  suit,  divided  the  500  inches 
of  water  equally  with  Blackman,  but,  main- 
taining that,  as  only  3  Inches  of  water  had 
been  actually  used  In  Irrigating  the  land 
when  it  was  conveyed  to  David,  that  was  the 
quantity  appurtenant  thereto  and  the  meas- 
ure of  Blackman's  right,  sought  to  prevent 
the  latter  from  using  any  more  than  that  so 
originally  appropriated,  and,  having  securetl 
a  decree  to  that  effect,  Blackman  appealed. 
Mr.  Justice  Sullivan,  speaking  for  the  court, 
in  modifying  the  decree  and  referring  to  the 
legal  princlpfe  insisted  upon  by  Wilson,  said: 
"We  are  unable  to  agree  with  that  contention 
under  all  of  the  facts  of  this  case.  Ethel 
Bros.  Jointly  appropriated  500  inches  of  water 
for  the  irrigation  of  said  480  tract  of  land, 
and  the  question  here  Involved  Is  the  same 
as  if  said  land  and  appropriation  of  water 
was  owned  and  made  by  one  person.  The 
evidence  shows  that  said  amount  of  water 
was  diverted  by  means  of  said  ditches  each 
succeeding  irrigating  season,  and  taken  upon 
tsaid  land,  and  applied  to  the  irrigation  of 
about  200  acres  thereof,  up  to  1880,  when 
more  of  said  tract  was  put  Into  cultivation 
by  David  B.  Ethel  after  the  partnership  divi- 
sion, and  although  they  had  but  about  200 
acres  of  said  land  in  cultivation  from  1872 
to  188C  they  preserved  their  right  to  the  use 
of  sufficient  water  to  irrigate  all  of  said  tract 
that  is  susceptible  of  irrigation,  and  for  that 
reason  the  rights  of  each,  as  shown  by  the 
evidence,  must  date  from  March  1,  1872,  so 
far  as  water  for  the  Irrigation  of  the  said 
480  acres  of  land  Is  concerned.  This  would 
not  affect  the  date  of  Wilson's  right  to  the 
use  of  water  for  the  irrigation  of  land  that 
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formerly  belonged  to  the  partnership,  which 
land  he  purchased  from  Fielding  Ethel,  but 
it  requires  a  change  in  the  date  of  the  right 
of  Blackman  to  the  use  of  water  in  the  land 
which  he  purchased  from  David  B.  Ethel, 
and  which  had  belonged  to  said  copartner- 
ship. The  use  of  such  water  by  Fielding  and 
David  B.  Ethel  was  In  common  during  the 
existence  of  their  copartnership,  although 
used  upon  the  land  entered  by  Fielding  Ethel 
(as  to  the  cultivated  land),  and  the  continu- 
ous use  by  each  of  those  parties  and  their 
successors  in  Interest  of  one-half  of  the  wa- 
ter until  shortly  before  this  action  was 
brought  clearly  establishes  the  right  of  plain- 
tiff Wilson  and  appellant  Blackman  as  of  the 
same  date  to  the  amount  of  water  required 
for  the  proper  irrigation  of  the  land  which 
formerly  belonged  to  said  crop  copartnership. 
The  water  appropriated  by  Ethel  Bros.,  as 
copartners  or  tenants  in  common,  for  the 
reclamation  and  Irrigation  of  said  480  acres 
of  land,  attached  to  and  became  appurtenant 
to  all  of  said  land,  or  the  right  t6  the  use 
thereof  became  so  appurtenant  The  right  to 
tlie  use  of  water  sufficient  to  irrigate  the 
whole  of  said  tract  of  land  was  preserved  by 
the  construction  of  ditches  of  sufiScient  size 
and  capacity  to  carry  onto  said  land  a  suffi- 
cient quantity  for  that  pui-pose,  and  by  thus 
diverting  and  taking  that  amount  of  water 
thereon.  The  evidence  clearly  shows  that 
that  was  done,  and  that  said  amount  of  wa- 
ter was  so  conducted  each  successive  Irrigat- 
ing season  whenever  said  stream  carried  that 
quantity  of  water." 

We  think,  upon  principle,  whatever  rights 
plaintifTs  have  to  use  water  from  the  slough 
depend  upon  their  contract  entered  into  with 
Bacheler,  and  not  upon  their  appropriation 
of  water  to  a  beneficial  use  within  a  reason- 
able time.  To  render  definite  the  reason 
upon  which  this  conclusion  is  based,  it  Is 
deemed  necessary  to  describe  with  some  de- 
gree of  particularity  the  valley  formed  by  the 
creek  and  slough  and  the  parts  thereof  owned 
by  the  parties  hereto  and  others.  From  the 
testimony  and  the  maps  offered  in  evidence  It 
appears  that  Jordan  creek  flows  through  a 
canyon  for  about  4  miles,  at  the  lower  end 
of  which  Castle,  Tracy,  and  Bacheler  built 
their  dam  In  what,  after  the  survey,  proved 
to  be  the  northwest  quarter  of  the  southwest 
quarter  of  section  19,  in  township  30  south, 
of  range  45  east;  from  thence  the  stream 
flows  southwest  in  the  adjoining  township 
through  sections  24  and  25;  tlience  west 
through  section  26;  thence  northwest  through 
sections  27  and  22  to  the  southwest  corner 
of  section  15;  thence  west  tlirough  section 
10  to  a  point  near  the  southwest  corner, 
where  It  forms  a  junction  with  Cow  creek, 
and  flows  thence  southwesterly  through  a 
canyon  for  about  12  miles.  Just  above  the 
dam  referred  to  exists  a  slough  or  an  old 
channel  about  35  feet  in  width  and  4  In 
depth,  that  runs  northwest  through  section 
19    in    the    township    flrst    meutluiied,    and 
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through  sections  24,  23,  14,  and  to  the  center 
of  15,  and  thence  southwest  through  sections 
15  and  Iti  In  township  30  south,  of  range  44 
cast,  connecting  with  Jordan  creek  near  its 
confluence  with  Cow  creek.  The  land  border- 
ing on  Jordan  creek  originally  produced  na- 
tive grass  caused  by  the  spring  overflows  of 
that  sti-eam,  but  above  the  line  of  freshets  it 
was  covered  with  sagebrush,  which  having 
been  grubbed  out  in  places  where  water  could 
be  used  for  irrigation,  the  premises  thus 
cleared  have  produced  excellent  crops.  Sec- 
tions 15  and  23,  in  township  30  south,  of 
range  44  east,  were  granted  by  Congress  to 
aid  in  the  construction  of  a  wagon  road,  and 
the  California  &  Oregon  Land  Company,  on 
July  14,  1000,  conveyed  the  former  section  to 
Beers  and  the  latter  to  G.  W.  Clinton.  For 
several  years  prior  to  the  commencement  of 
this  suit.  Beers,  E.  H.  Clinton,  and  Castle 
claimed  all  the  land  lying  between  Jordan 
creek  and  the  slough,  except  the  odd-num- 
bered sections,  and  jointly  possessed  the  right 
to  use  the  water  from  the  slough  fo?  irriga- 
tion, G.  W.  Clinton  having  succeeded  to  the 
rights  of  E.  H.  Clinton  in  the  premises.  The 
plaintifTs'  right  in  this  respect  was  not  se- 
cured as  in  Boyce  v.  Cupper,  37  Or.  256,  61 
Pac.  642,  by  approprlijting  the  surplus  water 
from  the  channel  of  a  natural  stream  to  a 
benellclal  use  after  the  needs  of  the  prior 
approprlators  were  supplied,  but  it  was  ob- 
tained after  liaving  been  diverted  into  a 
slough  by  agreement  upon  consideration  of 
their  aiding  In  enlarging  and  maintaining 
the  dam  In  Jordan  creek.  This  contract  made 
plaintiffs  parties  to  the  dlvei-sion  and  ten- 
ants In  common  vrtth  the  other  joint  owners 
of  the  right  to  the  use  of  water  in  the  slough, 
and,  the  plaintiffs  having  performed  their 
part  of  the  agreement,  their  right,  as  against 
such  joint  owners,  necessarily  continued  xm- 
impalred  without  any  appropriation  of  the 
water  whatever  by  them,  and  it  would  ap- 
pear that  they  are  entitled  to  their  share 
thereof,  Irrespective  of  whether  or  not  they 
■within  a  reasonable  time  Increased  the  area 
of  tlieir  cultivated  land  that  was  Irrigated 
from  the  slough.  Hall  v.  Blackman,  68  Pac. 
10.  For  the  same  reason  Castle,  having  aid- 
ed In  diverting  water  into  the  slough,  was  the 
owner  of  an  undivided  one-half  thereof,  and, 
as  against  the .  plaintiffs  and  all  otliers  in 
privity  of  contract  with  him,  had  an,  unlim- 
ited time  In  which  to  apply  his  share  to  a 
beneficial  use,  and  hence  the  right  of  the  de- 
fendant, as  the  successor  In  Interest  of  Cas- 
tle, has  not  been  lost  by  the  delay  in  appro- 
priating his  ."ihare  of  the  water. 

It  is  alleged  In  the  answer  that  the  defend- 
ant Is  the  sole  and  exclusive  owner  of  an  un- 
divided one-half  interest  In  the  dam,  slough, 
ditches,  and  water  right,  consisting  of  2,000 
Inches  of  water  from  Jordan  creek  to  be  used 
for  irrigation,  it  being  Intimated  that  Clin- 
ton was  the  owner  of  the  other  moiety.  The 
testimony  shows  that  the  defendant  has  at 
ull  times  intended  to  permit  one-half  of  the 


water  in  the  slough  to  flow  to  Clinton's  prem- 
ises, and  if  the  plaintiffs  are  entitled  to  a 
part  thereof,  which  is  not  determined  here- 
in, they  have  not  been  deprived  of  their 
rights  by  the  defendant,  who,  as  the  suc- 
cessor of  Castle,  is  entitled  to  the  quantity  so 
claimed  by  him,  and  hence  the  decree  Is  af- 
firmed. 


(27  Vtah.  IM) 

MATHEWS  T.  DALY  WEST  MIN.  CO. 

(Supreme  Court  of  Utah.    Feb.  5,  1904.) 

ACTION  FOR  INJURY  TO  BMPL0Y6— BVIDENCB 
— NEGLIGENCE  AND  CONTRIBUTORY  NEQU- 
QENCE  —  ASSUMPTION  OF  RISK  —  INSTRUC- 
TIONS—REVIEW ON  APPEAl.. 

1.  Plaintiff,  who  was  employed  in  defendant's 
mill  as  repairman,  was  informed  by  its  super- 
iDtcndent  that  he  was  going  to  shut  the  mill 
down  for  half  an  hour  tor  repairs,  as  was  the 
custom  when  repairs  were  being  made,  and  re- 
quested plaintiff  to  perform  that  duty.  Plaia- 
tiff  began  work,  and  leaned  over  a  belt  to  tight- 
en a  cap,  when  the  superintendent  gave  the  or- 
der to  start  the  mill,  without  the  customarj- 
warning,  and  plaintiS  was  injured.  Held  gross 
negligence  on  the  part  of  the  superintendeut 
immediately  causing  the  injury. 

2.  Evidence  in  an  action  by  an  employe  for 
a  personal  injury  considered,  and  htld  insuffl- 
cient  to  show  contributory  negligence  or  as- 
sumption of  risk,  as  a  matter  of  law,  so  as  to 
warrant  a  nonsuit  or  direction  of  a  verdict  for 
defendant. 

3.  An  employs,  while  leaning  over  a  belt  in  a 
mill  which  had  been  shut  down  for  repairs, 
was  suddenly  placed  in  great  peril  by  an  order 
to  start  the  mill  without  giving  the  customary 
warning,  and  he  thereupon  gave  a  wrong  order 
to  "back  up,"  thns  increasing  the  danger.  Held, 
that  this  was  not  contribntory  negligence,  under 
the  circumstances. 

4.  An  instruction  was  properly  refused  where 
there  was  no  evidence  tending  to  prove  the  sup- 
posed state  of  facts  on  which  it  was  predicated. 

5.  Where  an  instruction  includes  different  and 
independent  subjects,  a  general  exception  there- 
to cannot  be  considered  on  appeal  unless  the  in- 
struction as  a  whole  "is  incorrect. 

6.  A  repairman  in  a  mill  had  a  right  to  im- 
plicitly rely  on  the  statement  of  the  foreman 
that  he  was  going  to  shut  down  for  repairs, 
and  in  an  action  for  an  injury  to  him  claimed 
to  be  due  to  negligently  starting  it  up  without 
warning,  it  was  not  reversible  error  to  permit 
him  to  testify  that  he  did  so  rely. 

7.  In  an  action  for  injury  to  a  repairman  in 
a  mill,  claimed  to  have  been  caused  by  negli- 
gently starting  the  same  without  warning  after 
it  was  shut  down  for  repairs  by  the  superin- 
tendent, and  while  plaintiff  was  at  work,  it  was 
not  error  to  reject  an  expert  opinion  of  a  wit- 
ness as  to  whether,  in  his  experience  as  a  ma- 
chinist, a  man  could,  in  the  nature  of  things, 
state  that  he  was  going  to  shut  the  mill  down 
for  repairs  for  a  given  length  of  time. 

Appeal  from  District  Court,  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  Thomas  Mathews  against  the 
Daly  West  Mining  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Dickson,  Ellis  &  ESlIs  and  Snyder  &  Wight, 
for  appellant.  S.  R.  Thurman  and  Hurd  & 
Wedgwood,  for  respondent. 

1  2.  Hone  v.  Mammoth  Mining  Co.,  27  Utah,  — ,  Ta 
Pac.  381. 

^  3.  See  Master  and  Servant,  vol,  34,  Cent  Dig. 
i  7»1. 
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BASKIN,  C.  J.  This  Is  an  action  to  recover 
for  personal  Injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant 
The  answer  denies  the  negligence  alleged  In 
the  complaint,  and  alleges  contributory  neg- 
ligence upon  the  part  of  the  plaintiff.  A  ver- 
dict and  judgment  were  rendered  In  favor  of 
the  plalnOff. 

The  defendant  made  a  motion  for  a  non- 
suit, and,  when  the  testimony  whs  closed,  re- 
quested the  court  to  Instruct  the  jury  that, 
as  a  matter  of  law,  the  plaintiff  was  not  en- 
titled to  recover.  The  denial  of  both  the  mo- 
tion and  request  Is  assigned  as  error.  The 
ground  of  the  motion  ajjd  request  is  that  the 
evidence  falls  to  show  any  negligence  on  the 
part  of  the  defendant,  and  shows  contributo- 
ry negligence  on  the  part  of  the  plaintiff. 

The  plaintiff,  at  the  time  of  the  injury,  on 
the  3d  day  of  October,  1901,  was  32  years 
old,  and  was,  and  had  for  1  year  previously 
been,  in  the  employ  of  the  defendant  as  re- 
pairman In  and  about  defendant's  mill.  F. 
W.  Sherman  was,  and  had  been  since  July, 
1899,  the  superintendent.  The  plaintiff  testi- 
fied, in  substance,  that,  on  the  day  he  was  in- 
jured, Mr.  Sherman  said  to  him  that  he  was 
going  to  shut  the  mill  down  for  half  an  hour 
for  repairs,  and  told  him  to  look  over  the 
mill  as  quickly  as  he  could;  that  shortly 
afterwards  the  mill  was  shut  down,  and  the 
plaintiff  began  to  look  it  over,  and  having, 
while  doing  so,  discovered  a  cap  which  was 
nearly  off,  he  procured  a  candle  and  a 
wrench,  and.  while  lying  across  a  belt,  and 
engaged  In  tightening  the  cap,  the  mill  start- 
ed, and  he  was  caught  between  the  belt  and 
its  pulley,  and  was  injured;  that  he  had  been 
so  engaged  about  six  minutes  before  the  mill 
was  started;  that  there  was  no  good  way  to 
tighten  the  cap,  except  to  lie  across  the  belt, 
but  by  getting  down  underneath  the  mill, 
and  lying  on  his  back,  with  somebody  to  hold 
a  candle,  he  could,  even  when  the  mill  was 
in  operation,  have  tightened  the  cap  without 
being  exposed  to  danger,  but  to  do  the  work 
in  that  manner  was  unhandy,  and  he  did  not 
think  he  could  have  easily  twisted  the  cap 
down  while  the  mill  was  running.  Lawrence 
Abeglen,  an  employe,  whose  standing  duty 
was  to  assist  plaintiff  to  make  repairs,  testi- 
fied: That  there  was  "room  enough  for  him 
to  get  under  by  tight  squeezing.  If  the  gear- 
ing was  out  of  order,  he  could  fix  It  under 
there.  Couldn't  tighten  screws  or  bolts  there 
very  handy.  Could  have  done  it  with  my  as- 
sistance. I  was  sent  there  for  that  purpose. 
Didn't  ask  me."  That  It  was  "a  common 
thing  for  him  to  get  on  the  belt  when  the  mill 
was  stopi)ed.  Xo  danger  then.  It  was  done 
In  a  conspicuous  way,  so  everybody  around 
tl»e  mill  could  see  him  when  It  was  stopped." 
This  witness  further  testified.  In  substance, 
that  he  was  present,  and  heard  Sherman,  the 
superintendent,  say  that  he  was  going  to  shut 
down  the  mill  for  half  an  hour,  and  at  the 
same  time  he  told  the  plaintiff  "to  look  over 
the  mill,  and  directed  me  to  help  him."    The 


evidence  shows,  without  conflict,  that  the 
place  underneath  the  mill,  mentioned  by  the 
plaintiff  In  his  testimony,  was  safe,  and  that 
the  place  where  tlie  plaintiff  received  his  Inju- 
ries was  also  safe  when  the  mill  was  not  In 
motion.  It  likewise  appears  from  the  evi- 
dence that  It  was  the  custom  to  shut  the  mill 
down  every  day  for  repairs,  and  that  repairs 
were  not  made  while  the  mill  was  running, 
and  that  It  was  also.customary  for  the  super- 
intendent, or  his  substitute,  to  give  warning 
when  the  mill  was  about  to  be  started,  loud 
enough  to  be  heard  throughout  the  mill,  and 
that,  on  the  occasion  of  plaintiff's  Injury,  no 
warning  was  so. given.  Sherman,  the  super- 
intendent, who  was  present  on  the  occasion 
of  plaintiff's  injury,  and  ordered  the  mill 
started  up,  testified:  "We  always  give  a  sig- 
nal in  starting  up;  that  is,  often  do.  I  am 
not  always  down.  If  I  am  down  on  the  floor 
just  level  with  the  engine-room  floor,  and 
give  the  signal  to  start  up  to  the  engineer,  I 
always  give  the  signal,  'Look  outi'  •  •  • 
The  purpose  in  giving  the  signal  Is  to  have 
all  the  employes  In  their  proper  positions,  to 
turn  on  their  valves,  turn  on  water,  begin 
feeding  ore,  and  so  on.  Such  a  signal  was 
not  given  to  warn  men  to  get  out  of  dauger- 
,0U8  places." 

Appellant's  counsel  contend  that,  as  the 
plaintiff  knew  that  there  was  a  place  under- 
neath the  mill  where  he  could  tighten  the 
loose  cap  with  safety,  he  was  guilty  of  con- 
tributory negligence,  and  assumed  the  risk, 
by  attempting  to  do  so  at  the  place  where  he 
was  Injured;  and  in  support  of  this  conten- 
tion they  rely  upon  the  well-settled  rule  of 
law  that  when  the  servant  knows,  or  by  the 
exercise  of  ordinary  care  can  ascertain,  that 
there  are  both  safe  and  dangerous  ways  by 
which  he  can  perform  his  duties,  If  he  vol- 
untarily chooses  to  pursue  one  of  the  ways 
that  is  dangerous,  he  assumes  the  natural 
and  ordinary  risk  Incident  to  tlie  way  he  has 
chosen,  and  is  barred  from  recovering  for 
any  Injury  which  he  may  have  received  in 
the  discharge  of  his  duties,  both  on  the 
ground  of  contributory  negligence  and  as- 
sumed risk,  notwithstanding  the  master's 
negligence  may  have  also  contributed  to  the 
Injury.  It  is  also  well  settled  that  the  negli- 
gence of  the  master  is  not  among  the  risks 
80  assumed  by  the  servant.  Therefore  when 
the  servant,  in  the  discharge  of  his  duties, 
is  In  a  position  which  is,  under  the  condi- 
tions which  then  exist,  naturally  safe,  but  is 
suddenly  made  dangerous  by  the  negligence 
of  the  master,  and  injury  to  the  servant  Is 
Immediately  caused  thereby,  the  master  Is 
liable.  It  was  shown  by  the  preponderance 
of  evidence  in  the  case  at  bar  that  the  super- 
intendent Informed  the  plaintiff  that  he  was 
going  to  shut  the  mill  down  for  half  an  hour 
for  repairs,  and  desired  the  plaintiff,  who 
was  the  repairman,  to  perform  that  dut>-. 
The  mill  soon  thereafter  was  shut  down. 
The  evidence  also  shows,  without  conflict, 
that  while  repairs  were  being  made  It  was 
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tiM  custom  to  shut  down  the  mill,  and,  when 
shut  down,  before  again  starting  it,  to  give 
warning;  that  on  the  occasion  of  the  plaln- 
tUT's  Injury  the  superintendent  was  present, 
and  gave  the  order  to  start  the  mill  without 
giving  the  customary  warning.  It  Is  clear 
from  the  evidence  that  the  plaintiff's  position 
on  the  belt,  until  the  mill  was  started,  was 
not  a  dangerous  one,  and  that  when  the  mill 
was  not  running,  be  could  tighten  the  cap 
there  with  perfect  safety,  and  accomplish  his 
task  there  more  conveniently  and  with  great* 
er  dispatch  than  underneath  the  mill.  Under 
the  circumstances  disclosed  by  the  evidence, 
it  was  gross  negligence  on  the  part  of  the 
superintendent  to  start  the  mill  without  giv- 
Ing  the  customary  warning.  This  negligent 
act  of  the  superintendent  suddenly  rendered 
the  place  occupied  by  the,  plaintiS  (which  be- 
fore was  safe)  dangerous,  and  Immediately 
caused  plahitlff's  injury. 

Appellant's  counsel  contend  that  the  deci- 
sions of  this  court  In  the  cases  of  Fritz  ▼. 
Electric  Light  Co.,  18  Utah,  493,  56  Pac.  90, 
and  Cook  v.  Mining  Co.,  12  Utah,  51,  41  Pac. 
557,  sustain  their  contention.  In  one  of  these 
cases  the  danger  to  which  the  servant  was 
exposed  was  naturally  incident  to  the  uses  of 
electrical  appliances,  and  In  the  other  case 
was  Inherent  in  the  plank  over  which  the 
servant  was  passing  when  Injured.  In  nei- 
ther of  these  cases  was  It  shown,  as  In  the 
case  at  bar,  that  the  position  of  the  servant, 
which  before  the  accident  was  safe,  was  at 
the  time  of  Injury  suddenly  made  dangerous 
by  the  negligent  act  of  the  master.  It  is 
clear  that  these  cases  are  not  in  point. 

We  cannot  say  that  the  evidence  in  this 
case  shows,  as  a  matter  of  law,  either  con- 
tributory negligence  or  assumed  risk  on  the 
part  of  the  ptaintifT.  This  being  so,  both  the 
motion  for  a  nonsuit  and  the  request  to  di- 
rect a  verdict  for  the  defendant  was  properly 
4lenied.  See  Hone  ▼.  Mammoth  Mining  Co., 
27  Utah,  — ,  75  Pac.  381,  decided  by  us  at 
the  present  term. 

It  further  appears  that  at  the  time  the 
'Plaintiff  was  Injured  the  mill  was  started  in 
<  way  that  caused  the  machinery  to  move 
backward.  Instead  of  forward,  and  the  plain- 
tiff, by  reason  of  that  fact,  was  drawn  In  be- 
tween the  belt  and  the  pnlley  around  which 
the  belt  passed,  and  that,  whiie  the  plaintiff 
was  being  so  drawn  In,  be  cried  out,  "Back 
up."  The  cause  of  plaintiff's  peril  was  the 
backward  movement  of  the  pnlley.  Its  for- 
ward movement  would  have  carried  him 
away  from  danger.  Tba .  appellant  claims 
that,  as  the  respondent's  contention  Is  that 
be  was  Injured  by  the  mill  being  started  in 
the  wrong  way,  the  order,  "Back  up,"  which 
be  himself  gave,  was  a  wrong  one,  and  con- 
tributory negligence  on  his  part  The  plain- 
tiff was,  by  the  negligent  act  of  the  defend- 
ant In  starting  the  mill  without  giving  the 
customary  warning,  placed  in  a  position  of 
■extreme  peril,  and  it  is  evident  from  the  cry 
which  he  nttered  that  he  was -terror-stricked 


by  the  dango'ous  emergency  suddenly  cann- 
ed by  starting  the  mill.  Under  such  circum- 
stances, the  master  is  liable,  even  when  the 
servant,  as  in  the  case  at  bar,  to  escape  the 
Impending  danger,  has  done  something  which 
increases  his  peril,  or  something  which,  U 
he  had  not  done,  he  would  not  have  been  In- 
jured, because  "persons  In  great  peril  are 
not  to  be  required  to  exercise  all  of  that  pres- 
ence of  mind  and  carefulness  which  are  Just- 
ly required  of  a  careful  and  prudent  man  un- 
der ordinary  circumstances."  Beach  on  Con- 
tributory Negligence,  {  14.  The  wrong  order 
given  by  the  plaintiff  was  not,  undo'  the  cir- 
cumstances disclosed,  contributory  negli- 
gence. 

Appellant  also  took  exception  to  the  refusal 
to  give  the  following  instruction  requested  by 
its  counsel,  viz.:  "You  are  further  instruct- 
ed that  if  the  plaintiff,  from  his  position  as 
repairman,  or  from  any  other  source,  knew 
or  ought  to  have  known  that,  during  the 
time  tliat  the  mill  closed  down  on  the  occa- 
sion In  question.  It  was  the  Intention  of  Sher- 
man to  set  up  the  rolls,  or  that  they  wei« 
likely  to  do  that,  and  If  you  further  believe 
from  the  evidence  that  the  plaintiff  knew 
that,  in  order  to  set  up  the  rplls,  they  would 
have  to  give  the  engine  a  partial  turn  one 
way  or  the  other,  then  It  was  negligence  on 
his  part  to  get  In  a  position  where  he  would 
be  likely  to  get  caught  If  any  partial  turn 
were  made;  and  If,  with  knowledge  of  all 
these  facts,  if  you  believe  them  to  be  facts, 
he  went  Into  an  unnecessary  position  of  dan- 
ger, and  such  position  of  danger  was  the 
proximate  cause  of  bis  injury,  if  any  he  re- 
ceived, he  cannot  recover  In  this  action." 
There  was  no  direct  evidence,  nor  any  evi- 
dence, from  which  It  could  be  reasonably  In- 
ferred that  the  plaintiff  knew  or  ought  to 
have  known  that  Sherman,  the  foreman,  in- 
tended to  set  up  the  rolls,  or  that  he  was 
likely  to  do  so,  or,  in  doing  so,  on  that  occa- 
sion, It  was  necessary  to  give  the  engine  a 
partial  turn.  As  there  was  no  evidence  tend- 
ing to  prove  the  supposed  state  of  facts  up- 
on which  the  Instruction  asked  for  was  predi- 
cated. It  was  without  foundation,  and  the 
request  to  give  it  was  properly  refused. 

The  appellant  assigns  as  error  the  giving 
of  the  sixth,  seventh,  tenth,  and  eleventh  in- 
structions. The  exceptions  respectively  tak- 
en to  these  Instructions  at  the  trial  are  as 
follows:  "The  defendant  excepts  to  the  sixth 
instruction  because  It  limits  the  liability  of 
plaintiff  for  the  risk  assumed  to  narrower 
limits  than  justified  by  the  pleadings  and  evi- 
dence in  this  case,  and  does  not  submit  to 
the  Jury  the  entire  law  upon  that  branch. 
The  defendant  excepts  to  the  seventh  instmc- 
tlon  because  It  limits  the  question  of  negli- 
gence of  a  fellow  servant  within  narrower 
limits  than  Justifled  by  the  law,  and  because 
It  authorizes  the  jury  to  find  In  favor  of  the 
plaintiff,  even  though  the  negligence  of  a  fel- 
low servant  was  the  proximate  cause  of  tte 
Injury.    The  defendant  excepts  to  the  tenth 
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Instruction  because  It  enlarges  the  measure 
of  defendant's  liability,  and  restricts  the 
measure  of  the  plaintiff's  liability  for  contrib- 
utory negligence,  and  presents  tnattei's  for 
the  consideration  of  the  jury,  in  respect  to 
I'uies  and  regulations,  which  are  not  put  in 
issue  by  the  pleadings  in  this  case,  and  Is 
therefore  immaterial  and  erroneous.  The 
defendant  excepts  to  the  eleventh  instruction 
for  the  reason  that  it  defines  Inaccurately 
the  law  of  fellow  servants  and  vice  princi- 
pals, and  presents  to  the  jury  an  finmaterial 
issue  in  this  case,  and  because  it  is  contra- 
dictory to  the  seventh  instruction."  Excep- 
tions of  the  same  character  as  the  foregoing 
were  taken  at  the  trial  of  the  case  of  People 
v.  Thlede,  11  Utah,  241,  39  Pac.  837,  which 
was  atfirmed  on  appeal  to  the  Supreme  Court 
of  the  United  States  (Tbiede  v.  People,  159 
U.  S.  621,  16  Sup.  Ct.  62,  40  L.  Ed.  237),  and 
in  the  opinion  of  that  court  the  exceptions 
appear  in  full,  and  are  as  follows:  "Defend- 
ant excepts  to  the  giving  of  the  instructions 
to  the  Jury  on  the  definition  of  the  word 
'malice,'  and  application  to  this  case,  as  be- 
ing misleading,  confusing,  and  not  correctly 
stating  the  law  as  applicable  to  this  case, 
and  tending  to  influence  the  jnry  to  find  a 
verdict  not  justified  by  the  evidence  in  this 
oase.  The  defendant  excepts  to  the  giving 
of  the  instruction  of  the  court  to  the  jury  on 
the  question  of  mnrder  in  the  second  degree, 
as  not  being  Justified  by  the  evidence,  and 
tending  to  mislead  and  confuse  the  Jury,  and 
cause  them  to  render  a  verdict  not  sustain- 
ed by  the  evidence  in  this  case.  The  defend- 
ant excepts  to  the  instruction  of  the  court 
to  the  Jury  in  defining  'deliberation,'  and  that 
the  same  does  not  properly  and  legally  define 
the  meaning  of  the  words  used  in  the  indict- 
ment in  this  case.  The  defendant  excepts  to 
the  Instruction  of  the  court  to  the  Jury  in 
the  definition  and  meaning  of  'premeditation,' 
as  misleading  and  not  correct,  as  charged  in 
the  indictment  in  tliis  case."  The  territo- 
rial court  held  that  these  instructions  were 
"too  general  to  raise  any  question  for  the 
consideration  of  the  court,"  and,  in  support 
thereof,  Mr.  Justice  King,  in  the  opinion  ren- 
dered, quoted  the  following  from  the  opinion 
In  the  case  of  Hickory  v.  U.  S.,  151  U.  S.  316, 
14  Sup.  Ct  334,  38  L.  Ed.  170:  "The  rule  in 
relation  to  exceptions  to  Instructions  is  that 
the  matter  excepted  to  shall  be  so  brought 
to  the  attention  of  the  court  before  the  re- 
tirement of  the  Jury  as  to  enable  the  Judge 
to  correct  the  error.  If  there  be  any,  in  his 
lustmctions  to  them,  and  this  is  also  requi- 
site in  order  that  the  appellate  tribunal  may 
Iiass  npon  the  precise  question  raised  with- 
out being  compelled  to  search  the  record  to 
ascertain  it"  In  the  case  of  Whipple  v. 
Preece  et  al.,  24  Utah,  364,  373,  67  Pac.  1072, 
Mr.  Justice  Bartch,  in  the  opinion,  said:  "The 
exceptions  are  too  general,  simply  referring 
to  whole  paragraphs  of  the  charge.  To  be 
of  avail  in  an  appellate  court,  they  must 
specify  the  particular  objectionable  matter. 


so  as  to  give  the  trial  Judge  an  opportunity 
to  make  a  correction,  notwithstanding  that 
it  is  provided  in  section  3151,  Rev.  St.  IsaS, 
that  'no  reason  need  be  given  for  such  excep- 
tions.' That  section  docs  not  authorize  the 
making  of  wholesale  exceptions,  without  ref- 
erence to  the  specific  matter  which  is  claim- 
ed to  be  objectionable.  The  reason  of  the 
rule  which  requires  the  specific  objection- 
able matter  to  be  pointed  out  in  the  presence 
of  the  jury  is  obvious.  If  the  objection  to 
such  matter  be  well  taken,  the  court  may 
then  make  the  correction  called  for,  and  thus 
not  only  save  the  expense  of  another  trial, 
but  also  the  time  of  the  court  The  rule  has 
been  firmly  established  In  this  state."  Each 
of  the  Instructions  in  question  included  a 
number  of  separate  and  independent  matters, 
most,  if  not  all,  of  which  were,  beyond  ques- 
tion, relevant  and  correctly  stated.  The  ex- 
ception to  each  Instruction  as  numbered  is 
therefore  simply  a  general  exception  to  it  as 
a  whole,  and  not  to  the  particular  matter 
objected  to  upon  the  appeal.  It  is  a  settled 
rule  of  this  court  that  an  exception- to  the 
whole  of  a  particular  instruction  which  in- 
cludes different  and  independent  subjects  is 
a  general  exception,  and  will  not  be  consid- 
ered by  the  appellate  court  unless  the  in-, 
struction  as  a  whole  is  Incorrect  It  Is  clear 
that  the  exceptions  In  this  case  were  not 
properly  taken  at  the  trial,  and  cannot,  there- 
fore, be  considered. 

The  plaintiff  was  aiiawed,  over  the  objec- 
tion of  the  defendant,  to  testify  that  he  im- 
plicitly relied  upon  the  statement  of  the  fore- 
man that  he  was  going  to  shut  down  the 
mill  for  repairs.  The  plaintiff  had  a  right  to 
rely  on  that  statement.  Therefore  it  was 
not  reversible  error  to  permit  him  to  testify 
that  he  did  so.  Nor  did  the  court  err  In  re- 
jecting the  expert  opinion  of  the  witness  Mur- 
dock  as  to  whether,  in  Ids  experience  as  a 
machinist,  a  man  could,  in  the  nature  of 
things,  state  that  he  was  going  to  shut  the 
mill  down  for  repairs  for  a  given  length  of 
tii^e. 

The  Judgment  Is  affirmed,  with  costs. 

BABTOH  and  McCABTY,  JJ.,  concur. 


(27  Utah,  231) 

BUSBY  V.  CENTUEY  GOLD  MIN.  CO. 

(Supreme  Court  of  Utah.    Feb.  9,  1904.) 

CONTRACTS— LOANS— CONSTRUCTION— RE- 
PAYMENT—CONTINGENCIES— TIME- 
PLEADING— ADMISSIONS. 

I.  Where  plaintiff  aud  certain  other  stock- 
holders in  a  mining  corporation  loaned  it  money 
with  which  to  carry  on  its  business,  which  it 
could  not  otherwise  have  procured,  and  the  cor- 
poration gave  receipts  recitiug  that  it  had  re- 

I  eeived  so  much  money,  "mutual  loan  V^  per 
i  cent,  to  be  repaid  from  the  first  profits  of  the 
I  mine,"  the  1',^  per  cent,  referring  to  the  propor- 
tion of  the  lender's  stock  in  the  company,  snch 
receipt  evidenced  an  absolute  obligation  to  re- 

I I.  Johnston  r.  Schenck,  15  Utah,  490,  50  Pac.  921; 
Hclntyre  v.  HInlns  Co.,  20  Utah,  323,  60  Fac.  552. 
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pay  the  amonnt  so  loaned,  which  was  not  de- 
pendent on  the  contingency  that  the  corporation 
should  make  profits  from  its  mine. 

2.  Where,  in  an  action  on  a  loan  which  was 
payable  within  a  reasonable  time,  defendant  by 
its  answer  admitted  that  the  loan  was  due,  it 
could  not  thereafter  contend  that  a  reasonable 
time  for  payment  had  not  expired. 

Appeal  from  District  Court,  Salt  Lake 
County;  S.  W.  Stewart,  Judge. 

Action  by  Thomas  Busby  against  the  Cen- 
tury Gold  Mlniug  Company.  From  a  judg- 
ment In  favor  of  plaintiff,  defendant  appeals. 
Aflirmed. 

Plaiutiir  brought  this  action  to  recover 
from  defendant  the  sum  of  $603.75.  The 
complaint,  in  substance,  alleges:  (1)  The  cor- 
porate existence  of  defendant;  <2)  that  be- 
tween the  ICth  day  of  October,  1897,  and  the 
17th  day  of  October,  1898,  plaintiff  loaned  to 
defendant,  at  its  special  instance  and  re- 
quest, and  for  its  use  and  beneflt,  certain 
sums  of  money  amounting  to  ¥C03.75,  which 
said  defendant  promised  and  agreed  to  repay 
plaintiff  out  of  the  first  profits  of  its  mines 
and  property;  (3)  that  more  than  a  reason- 
able time  has  elapsed  since  the  receipt  by  de- 
fendant of  said  sums  of  money;  <4)  that  on 
the  15tb  day  of  November,  1901,  plaintiff  de- 
manded payment  of  said  sum  from  defend- 
ant, and  that  payment  was  refused:  and  (5) 
that  there  is  now  due  and  owing  from  said 
defendant  to  said  plaintiff  the  sum  of  $608.75, 
together  with  interest. 

Defendant's  answer  admits  Its  corporate 
existence;  "(2)  admits  that  between  the  16th 
day  of  October,  1897,  and  the  17th  day  of 
October,  1898,  at  divers  and  sundry  times 
said  plaintiff  loaned  to  this  defendant  cer- 
tain sums  of  money,  amounting  in  all  to  the 
sum  set  forth  in  plaintiff's  complaint,  and 
that  at  the  time  of  each  and  every  of  the 
loans  so  made  as  aforesaid  this  defendant  en- 
tered into  a  contract  and  agreement  to  repay 
the  same;  (3)  denies  each  and  every  allega- 
tion of  the  third  paragraph  of  said  com- 
plaint; (4)  admits  the  allegations  of  the 
fourth  and  fifth  paragraphs  of  said  com- 
plaint." 

The  record  shows  that  there  were  six  loans 
made,  and  for  each  loan  plaintiff  received 
from  defendant  a  written  acknowledgment, 
of  which  the  following  are  fair  samples: 

"Nov.  8tb,  1897.  Received  from  T.  B.  Bus- 
by Seventy-five  Dollars,  mutual  loan  l-i^  per 
(rent,  to  be  repaid  from  the  first  profits  of  the 
mine.  Century  Mining  &  Mill  Co.  By  J.  T. 
White." 

"Dec.  13th,  1897.  Received  from  Mrs. 
Thomas  B.  Busby  one  hundred  and  eight  dol- 
lars, mutual  assessment  of  l-i^  per  cent,  to 
be  returned  from  the  first  profits  of  the  com- 
pany. Century  Gold  Mine  &  Mill  Co.  Per 
Jno.  T.  White." 

"Oct.  17th,  1898.  Received  of  Thos.  B. 
Busby  and  wife  two  hundred  and  twenty  and 
no/100  dollars.  1  per  cent  loan,  balance,  to 
be  repaid  in  order  from  the  first  profits  of  the 


company.  $220.00.  Century  Gold  Mining 
Co.    Per  J.  T.  White." 

Three  years  elapsed,  and  the  loans  were 
not  paid.  The  plaintiff  then  demanded  pay- 
ment, and,  upon  the  defendant  company  re- 
fusing to  comply  therewith,  commenced  this 
action. 

The  cause  was  tried  by  the  court  sitting 
without  a  Jury.  The  plaintiff,  in  support  of 
his  complaint.  Introduced  in  evidence  the  re- 
ceipts mentioned,  which  be  testified  were  re- 
ceipts for  money  loaned  him;  that  they 
were  given  him  by  the  manager  and  presi- 
dent of  the  company;  that  certain  of  the  re- 
ceipts were  for  money  paid  by  his  wife  while 
be  was  away  from  home;  that  he  had  de- 
manded payment,  and  same  had  been  re- 
fused. On  cross-examination  plaintiff  stat- 
ed that  at  the  time  of  the  loans  he  was  a 
stockholder  of  the  company;  that  the  re- 
ceipts were  for  a  mutual  loan  of  a  certain  per 
cent  of  the  stock  owned  by  plaintiff;  that, 
so  far  as  the  money  was  loaned  by  the  stock- 
holders, it  was  based  upon  the  par  value  of 
the  stock  which  they  owned  in  the  company; 
that,  when  the  loans  were  made,  the  com- 
pany was  in  need  of  money,  and  had  no  other 
means  of  deriving  it;  and  that  the  purpose 
of  the  loan  was  to  give  the  corporation  funds 
to  carry  on  the  work.  "Q.  That  word  'mu- 
tual loan'  referred  to  the  fact  that  all  the 
stockholders  were  in  like  manner  making 
loans  based  upon  the  amount  of  their  stock? 
A.  No;  it  did  not.  Some  of  them  didn't 
loan  any  at  all;  wouldn't  loan  any."  No 
evidence  was  offered  by  defendants.  The 
court  found  the  issues  in  favor  of  plaintiff, 
and  rendered  Judgment  in  his  favor  for  the 
sum  of  $603.75,  and  Interest  thereon  from  the 
17th  day  of  October,  1898,  at  the  rate  of  8 
I)er  cent,  per  annum.    Defendant  appealed. 

Price  &  McCrea,  for  appellant  McGurrlu 
&  Gustln,  for  respondent. 

McCARTY,  J.  (after  stating  the  facts).  The 
first  contention  of  appellant  is  that  by  the 
terms  of  the  written  acknowledgment  re- 
ferred to  in  the  statement  of  facts,  consider- 
ed In  connection  with  the  circumstances  and 
conditions,  as  shown  by  the  evidence,  under 
which  the  loans  were  made,  payment  was  to 
be  postponed  until  such  time  as  the  profits 
of  appellant  company  would  be  sufficient  to 
liquidate  the  Indebtedness  evidenced  by  the 
receipts  or  acknowledgments  mentioned. 
Counsel  for  appellant  say  In  their  brief  "that 
respondent  expressly  waived  claim  of  pay- 
ment except  upon  the  Iiappening  of  a  con- 
tingency and  the  existence  of  a  fund";  in 
other  words,  that  respondent  made  the  loans 
with  the  express  understanding  that  In  case 
no  profits  should  be  derived  from  the  busi- 
ness which  appellant  was  engaged  in.  and 
for  which  the  indebtedness  was  incurred,  the 
money  never  would  be  repaid. 

In  the  case  of  Johnston  v.  Schenck  !^ 
Utah,  490,  491,  493,  50  Pac.  921,  the  coutii.ft 
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sued  on  in  that  case  provided  In  part  as  fol- 
lows: "It  within  one  year  from  and  after 
June  15,  1891,  we,  or  either  of  us  sell,  con- 
vey or  transfer  any  interest  whatever  in  or 
to  said,  or  either  of  said,  lode  mining  claims 
•  •  •  or  put  the  same  Into  any  incorpo- 
ration now  or  hereafter  organized,  then  we 
agree  to  repay  on  demand  to  said  Jailies 
Johnston,  the  aforesaid  sum  of  two  thousand 
dollars  advanced  to  us  by  tiim  as  aforesaid; 
otherwise  such  sum  of  two  thousand  dollars 
ahall  not  be  repaid  by  us  to  him."  Notwith- 
standing  that  in  that  case  there  is  a  positive 
declaration  in  the  foregoing  instrument  that 
the  indebtedness  should  not  be  repaid  unless 
the  property  mentioned  should  be  disposed 
of  within  a  certain  period  of  time,  this  court 
held  that  "the  paper  in  question  bound  the 
defendants  to  repay  the  plaintiff  the  $2,000 
which  he  loaned  them  at  the  expiration  of 
one  year  from  its  date,  nnless  they  should 
sell  or  transfer  their  mining  claims,  or  some 
part  of  them,  sooner,  and  in  that  event  to 
pay  on  demand;  tliat  it  gave  them  one  year 
to  repay,  or  until  they  should  sell  their  min- 
ing claims,  within  that  time."  It  was  held 
in  that  case  that  contracts  and  agreements 
sncb  as  we  now  have  under  consideration 
are  to  l>e  construed  in  the  light  of  the  cir- 
cumstances and  conditions  under  which  they 
are  made,  keeping  in  view  the  situation,  in- 
terest, and  motive  of  the  parties  as  far  as 
they  can  be  determined  by  the  contract  and 
other  evidence,  and  then  give  to  the  language 
used  a  reasonable  construction. 

In  the  case  before  us  it  appears  that  ap- 
pellant corporation  was  in  need  of  money  to 
carry  on  its  business,  and  the  loans  in  ques- 
tion were  made  "to  help  it  out,"  and  at  a 
time  when  some  of  its  other  stockholders  re- 
fused to  make  appellant  company  any  loans 
whatever.  Under  these  circumstances  the 
only  reasonable  construction  that  can  be  giv- 
en to  the  written  acknowledgments  under 
consideration  is  that  the  clause  "to  be  repaid 
from  the  first  profits  of  the  company"  was 
inserted  for  the  benefit  of  the  respondent, 
making  his  debt  first  in  order  of  payment 
out  of  the  profits  of  the  company,  should  any 
be  realized,  and  not  for  the  purpose  of  en- 
abling the  appellant,  after  reaping  the  bene- 
fits derived  from  the  loans,  to  avoid  repay- 
ing the  money  in  case  it  should  derive  no 
profits  from  the  business  in  which  it  was 
engaged.  When  the  money  was  loaned,  the 
debt  was  created  and  became  absolute,  and 
the  provisos  in  the  written  instrument  that 
'the  money  should  be  repaid  out  of  the  first 
profits  of  the  company  merely  fixes  the  hap- 
penings of  such  an  event  as  a  convenient 
time  for  making  the  payment,  and  in  case 
no  profit  should  be  realized  the  law  Implies 
a  promise  to  pay  within  a  reasonable  time. 
The  construction  thus  given  the  written  in- 
struments under  consideration  is  not  only  in 
accord  with  our  ideas  of  justice  and  fair 
dealing,  but  is  in  harmony  with  the  great 
weight  of  Judicial  authority  on  this  subject 
De  Wolfe  V.  French,  51  Me.  420;  Nolaud  v°. 


Bull  (Or.)  33  Pac.  983;  McCarty  ▼,  Howell, 
24  111.  342;  Page  v.  Cook,  164  Mass.  110,' 
41  N.  E.  115,  28  L.  R.  A.  759,  49  Am.  St. 
Rep.  449;  Crooker  v.  Holmes,  65  Me.  195, 
20  Am.  Hep.  687;  Sears  v.  W'right,  24  Me. 
278;  Johnston  v.  Schenck,  snpra;  Mclntyre 
V.  Mining  Co.,  20  Utah,  323,  60  Pac.  552; 
Button  V.  Higgins  (Colo.  App.)  38  Pac.  390. 

Appellant's  next  contention  is  that  the 
court  erred  in  finding  that  three  years  and 
two  months,  the  period  of  time  which  had 
elapsed  between  the  date  of  making  the  last 
loan  and  the  commencement  of  the  action, 
was  a  reasonable  time  for  defendant  to  pay 
the.  debt  By  an  examination  of  the  plead- 
ings as  set  out  in  the  foregoing  statement 
of  facts  it  will  be  seen  that  apiiellant  in  its 
answer  admitted  the  allegations  of  the  sec- 
ond, fourth,  and  fifth  paragraphs  of  the  com- 
plaint. In  the  fifth  paragraph  it  is  alleged 
that  the  debt  was  owing,  due,  and  unpaid. 
By  admitting  that  the  debt  was  due,  appel- 
lant in  effect  admitted  that  a  reasonable 
time  had  elapsed  for  the  payment  thereof. 
In  fact  the  answer  admits  all  of  the  ma- 
terial allegations  of  the  complaint  relied  on 
for  a  recovery. 

Respondent  would  have  been  entitled  to  a 
judgment  on  the  pleadings,  had  he  made  a 
motion  to  that  effect  in  the  court  below. 

The  judgment  is  affirmed,  with  costs. 

BASiaN,  O.  J.,  and  BAETCH,  J.,  concur. 


(it  Utab.  222) 
HEAVEY  V.  COMMERCIATi-NAT.  BANK 
OP  OGDEN  CITY. 

(Supreme  Court  of  Utah.    Feb.  8,  1904.)     . 

BILLS    OF    EXCHANGB-FORGERY— EVIDENCE- 
NEGLIGENCE  OF  DRAWER— BONA  FIDE 
HOLDER— LI  ABI  LIT  Y— E  VI DENC  B. 

1.  A  bank  mistakenly  informed  a  person  that 
a  Slim  of  mono.v  had  been  deposited  to  his  cred- 
it, whereupon  lie  wrote  the  bank,  requesting  a 
draft  for  the  amount  of  the  deposit,  and  on  re- 
ceipt of  the  draft  he  indorsed  it,  procuring  the 
money.  Held  that  his  indorsement  did  not 
amount  to  a  forgery. 

2.  Where  a  drawer  of  a  check,  draft,  or  bill  of 
exchange  has  been  induced  through  fraud  to  de- 
liver it  to  an  impostor,  believing  him  to  be  the 
person  named  in  the  check,  draft,  or  bill  of  ex- 
change, and  the  impostor  negotiates  the  instru- 
ment and  receives  payment  thereon  from  an  in- 
nocent third  party,  as  l)etween  the  bona  fide 
holderand  drawer,  tlie  latter  must  stand  the  los.«. 

3.  A  hank,  having  received  a  deposit  to  the 
credit  of  a. certain  person,  mist.akealy  wrote  an- 
other por.son  that  a  deposit  hiitl  been  made  to 
his  credit,  and  he  immedintely  showed  the  letter 
to  plaintiff,  who  had  known  him  for  over  two 
years,  and  wrote  reqnesting  a  draft  for  the 
amount  of  deposit,  which  was  sent,  and  he  in- 
dorsed it  to  plaintiff,  who  paid  him  the  amount 
thereof.  Heht  tlint,  as  between  plaintiff  and 
the  hank,  the  latter  was  liable  for  the  loss,  even 
if  the  indorsement  was  a  forgery. 

Appeal  from  District  Court,  Weber  County; 
H.  H.  Bolapp,  Judge. 

Action  by  Hugh  Heavey  against  the  Com- 
mercial National  Bank  of  Ogden  City.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed, 
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Tbe  transactions  and  circumstances  oat  of 
wbtcb  this  action  arose  are  as  follows: 

On  November  10,  1902,  one  P.  M.  Cushna- 
ban  deposited  with  defendant  bank  tbe  sum 
of  $375  for  the  credit  of  one  James  Molloy. 
The  same  day  the  clerk  of  defendant  bank 
wrote  such  information  upon  a  postal  card 
addressed  to  James  MoUoy,  Corrinne,  Inclos- 
ing such  postal  card  in  an  envelope,  which 
be  by  mistake  addressed  to  James  Malloy, 
Denver,  Colo.  This  card  was  received  by 
one  James  Malloy,  of  Denver,  who  on  No- 
vember 17th  wrote  defendant  bank  as  fol- 
lows: 

"Denver,  Colo.,  Nov.  17,  1902. 

"T.  D.  Ryan,  Cashier,  Ogden,  Utah— Dear 
Sir:  Your  P.  O.  of  the  lOtb,  received.  Please 
send  me  New  York  draft  for  the  $375.00,  less 
your  charges.  James  Malloy. 

"2219  Larimer  Street,  Denver,  Colo." 

Before  sending  the  letter,  Malloy  showed 
It  to  plaintiff  herein.  Upon  receipt  of  this 
letter,  and  believing  it  came  from  its  deposit- 
or, in  compliance  therewith,  defendant  bank 
made  out  the  following  draft: 

"Commercial  National  Bank. 

"Ogden,  Utah,  Nov.  20,  1902. 
"No.  14,601. 

"Pay  to  the  order  of  James  Malloy,  three 
hundred  and  seventy  four  and  sixty  one- 
bundredths  ($374.G0)  dollars. 

"B.  T.  Hume,  Cashier. 

"To  Kountze  Bros.,  Bankers,  New  York." 

This  draft  was  inclosed  with  the  following 

letter,  which  was  forwarded  to  tbe  address 

indicated    In    Malloy's    letter   of   November 

17tb,  which  was  plaintiff's  place  of  business: 

"Ogden,  Utah,  Nov.  20,  1902. 

"Mr.   James    Malloy,    Denver,    Colo.    2219 
Larimer  St— Dear  Sir:   Complying  with  yours 
of  the  17th,  we  inclose  New  York  draft  for 
,  $374.60. 

"Yours  truly,  T.  D.  Ryan,  Cashier." 

When  the  draft  arrived  In  Denver,  the  let- 
ter In  which  It  was  Inclosed  was  received  by 
plaintiff,  and  by  bim  handed  to  James  Mal- 
loy, whom  be  had  known  for  a  couple  of 
years.  The  letter  was  opened  and  the  draft 
produced  In  plaintiff's  presence,  and  thereup- 
on James  Malloy  requested  plaintiff  to  go 
vrith  him  to  the  bank  and  get  the  money, 
.  which  plaintiff  did.  He  identified  him  there 
as  .Tames  Malloy,  but  was  requested  by  the 
bank  to  place  bis  (plaintiff's)  name  upon  the 
back  of  the  draft.  This  being  done,  tbe  mon- 
ey was  handed  to  plaintiff,  and  by  him  then 
and  there  delivered  to  Malloy.  On  Novem- 
ber 20th  James  Molloy  (the  real  party  for 
whom  the  money  was  deposited)  came  Into 
tbe  bank,  and  it  was  then  discovered  that  a 
mistake  had  been  made,  and  tbe  bank  im- 
posed upon  by  the  Malloy  letter  of  November 
17tb.  Tbe  payment  of  the  draft  was  Im- 
mediately stopped  in  New  York,  and  an  ef- 
fort made  to  stop  payment  in  Denver.  When, 
In  due  course  of  business,  the  draft  reached 
New  Y-ork.  payment  was  refused,  and  the 
draft  was  protested,  and  returned  to  tbe 
Denver  bank,   which  bank  thereupon  char- 


ged the  amount  of  the  draft  against  plain- 
tiff's account.  James  Malloy,  of  Denver,  dis- 
appeared Immediately  after  the  draft  was 
cashed  by  the  Denver  bank.  It  appears  that 
I  the  defendant  bank  was  well  acquainted 
with  the  signature  of  James  Molloy,  of  Cor- 
rinne, both  from  seeing  it  upon  bis  checks 
drawn  against  his  deposits  in  tbe  bank,  and 
also  as  indorsed  upon  tbe  back  of  dividend 
checks;  be  being  a  stockholder  of  the  de- 
fendant bank.  The  account  of  James  Mol- 
loy in  tbe  bank  was  carried  in  the  name  of 
James  Malloy,  but  ids  signature  and  indorse- 
ments were  always  "James  Molloy."  The 
cause  was  tried  by  tbe  court  sitting  without 
a  Jury.  Tbe  court,  after  hearing  the  evi- 
dence, found  the  Issues  In  favor  of  plaintiff, 
and  rendered  judgment  in  bis  behalf  for 
the  amount  of  the  draft  and  interest  there- 
on.    Defendant  bank  appeals. 

Heywood  &  McCormIck,  for  appellant 
Henderson  &  Macmillan,  for  respondent 

Mccarty,  J.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court. 

Appellant  contends  that  James  Malloy,  hav- 
ing procured  the  draft  by  artifice  and  fraud, 
acquh-ed  no  right  or  title  to  the  same,  and 
that  his  indorsement,  which  appellant  insists 
was  a  forgery,  could  not  and  did  not  invest 
respondent  fidth  any  legal  right  to  recover 
on  the  instrument  which  Malloy  himself  did 
not  possess,  however  innocent  and  free  from 
blame  the  respondent  may  have  been  in  the 
part  he  took  in  the  transaction  which  even- 
tually put  bIm  in  possession  of  tbe  draft 
The  rule  contended  for  by  appellant  has  been 
held  to  apply  to  cases  in  which  the  draft  or 
bill  has  been  lost  or  stolen,  and  then  nego- 
tiated upon  a  forged  indorsement  but  the 
facts  in  this  case  do  not  bring  it  within  that 
rule.  The  draft  in  question  was  issued  by 
appellant  on  Malloy's  order,  in  bis  favor,  and 
he  Is  the  man  to  whom  It  was  sent  Troe, 
appellant  at  the  time  believed  him  to  be  the 
James  Molloy,  of  Corrinne,  in  whose  favor  the 
deposit  was  made  against  which  the  draft 
was  supposed  to  have  been  drawn.  The  fact 
however,  remains  that  James  Malloy,  of  Den- 
ver, is  the  man  to  whom  the  draft  was  sent 
The  record  shows  that  when  he  negotiated 
tbe  Instrument  he  made  no  attempt  to  Imper- 
sonate some  other  person,  and  be  indorsed 
it  by  writing  his  own  name  on  the  back  there- 
of, without  any  intention  that  bis  signature 
should  be  taken  for  that  of  any  other  per- 
son. Under  these  circumstances,  whatever 
crime  Malloy  may  have  committed  by  pro- 
curing and  negotiating  tbe  draft  In  tbe  man- 
ner he  did,  it  is  evident  that  his  indorsement 
of  it  did  not  constitute  forgery.  2  Bish.  Crim. 
Law,  583.  Even  if  Malloy's  indorsement  of 
the  draft  were  construed  to  be  a  forgery,  it 
could  not,  in  the  face  of  the  admitted  fnets 
in  this  case,  and  tbe  great  weight  of  judicial 
authority,  affect  the  result  While  there  are 
a  few  cases  which  hold  to  the  contrary,  .vet 
the  majority  of  the  decisions  which  we  thiuk 
contain  the  better  reasoning  bold  that,  whera 
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a  drawer  of  a  cheek,  draft,  or  bill  of  ex- 
dmiige  has  been  induced  through  fraud  to 
deliver  it  to  an  impostor,  believing  bim  to  be 
the  person  named  in  the  check,  draft,  or  bill 
of  exchange,  and  the  impostor  negotiates  the 
Instrument,  and  receives  payment  thereon 
from  an  innocent  third  party,  as  between  the 
bona  fide  holder  and  drawer  the  latter  must 
stand  the  loss.  Land,  Title  &  Trust  Co.  t. 
No.  Wes.  Nat.  Bank  (Pa.)  4C  Atl.  420,  50  L. 
R.  A.  75,  79  Am.  St.  Rep.  717;  United  States 
y.  Nat.  Ex.  Bank  (C.  C.)  45  Fed.  163;  Robert- 
son T.  Coleman,  141  Mass.  231,  4  N.  K.  619, 
53  Am.  Rep.  471;  Crippen  v.  American  Nat 
Bank,  51  Mo.  App.  608;  Burrows  v.  Wes. 
Union  Tel.  Co.  (Minn.)  00  N.  W.  1111,  58  L. 
R.  A.  433,  91  Am.  St.  Rep.  380;  Emporia 
Nat.  Bank  v.  Shotwell  (Kan.)  11  Pac  141,  67 
Am.  Rep.  171. 

In  this  case  it  appears  that  appellant  was 
well  acquainted  with  the  signature  of  James 
Molloy,  of  Corrinne,  who  was  both  a  de- 
positor and  a  stockholder  of  defendant  bank, 
and  that  his  signature  Is  easily  distinguished 
from  that  of  James  Malloy,  of  Denvw,  Colo., 
to  whom  the  draft  was  sent  Not  only  Is 
there  a  marked  dissimilarity  between  the  sig- 
uatures  of  the  two  men  as  shown  by  the 
record,  but  their  names  are  spelled  differ- 
ently. Therefore  it  is  manifest  that  If  ap- 
pellant had  exercised  ordinary  care  and  pru- 
dence at  the  time  it  received  the  order 
from  James  Malloy,  of  Denver,  for  the  draft 
it  would  not  have  been  possible  for  him  to 
have  perpetrated  the  fraud  and  procured 
the  draft  Not  only  did  appellant  fail  to  ex- 
ercise ordinary  business  care  on  this  occa- 
sion, but  accompanied  the  draft  with  a  let- 
ter which  was  suiBcient  to  enable  Malloy  to 
dispel  every  doubt  that  the  ordinary  busi- 
ness man  might  entertain  as  to  the  regularity 
of  the  transaction  that  put  bim  in  possession 
of  the  instrument  The  rule  Is  tersely,  and, 
we  think,  correctly,  stated  In  the  case  of 
Crippen  v.  American  Nat  Bank,  51  Mo.  App. 
508,  as  follows:  "That  when  both  parties  to  a 
transaction  are  innocent  and  the  loss  must 
fall  upon  one,  it  slionld  be  upon  the  one  who 
iu  law  most  facilitated  the  fraud."  Appel- 
lant having  issued  and  placed  Into  the  hands 
of  an  Impostor  its  draft  a  negotiable  instru- 
ment that  is  accepted  and  exchanged  with 
almost  the  same  degree  of  confidence  in  com- 
mercial centers  as  are  national  bank  notes, 
ought  not  to  be  permitted  to  repudiate  it  and 
compel  respondent  who  honestly  and  In  good 
faith  became  an  Indorser,  to  stand  the  loss, 
which  the  record  shows  was  made  possible 
by  appellant  failing  to  observe  the  usual  and 
customary  business  rules  followed  by  bank- 
ing bouses  and  other  commercial  institutions 
in  issuing  this  class  of  paper.  As  was  said 
by  the  court  in  the  case  of  I/evy  v.  Bank  of 
America,  13  Am.  Rep.  124:  "The  plaintiffs 
cannot  successfully  complain  that  the  bank 
failed  to  protect  them  from  the  devices  of  a 
person  who  had  with  so  little  effort  deceived 
and  defrauded  them.  •  •  •  It  seems  to  us 
that  they  are  endeavoring  to  make  the  bank 


repair  a  loss  which  they  brought  on  them- 
selves by  their  own  carelessness."  In  this 
case  it  is  not  shown,  nor  is  it  claimed,  that 
there  was  any  fact  or  circumstance  connect- 
ed with  the  transaction  by  which  respondent 
became  the  owner  of  the  draft  In  question 
that  would  have  Justified  the  slightest  sus- 
picion on  his  part  that  Malloy  obtained  it  by 
fraud;  but  on  the  other  hand,  be  knew  that 
Malloy  had  sent  an  order  for  the  draft,  which, 
when  issued,  was  forwarded  to  respondent's 
place  of  business,  the  letter  opened  in  his 
presence,  and  the  draft  produced  and  shown 
to  him  by  a  man  whom  be  bad  known  for 
two  yeara  Under  these  circumstances  re- 
spondent did  no  more  In  Identifying  Malloy 
and  Indorsing  the  draft  than  any  business 
man  of  ordinary  prudence  would  have  been 
justified  In  doing  under  the  same  or  similar 
circumstances. 

We  are  of  the  opinion,  and  so  hold,  that 
appellant  by  its  own  carelessness  having  fur- 
nished Malloy  the  means  by  which  he  per- 
petrated the  fraud,  ought  to  stand  the  loss 
occasioned  thereby. 

The  Judgment  Is  affirmed,  with  costs. 

BASKIN,  C.  J.,  and  BARTCH,  jr„  concur. 


(27  VUA,  241) 
TWIGGS  T.  STATE  BOARD  OP  LAND 
COM'RS. 

(Supreme  Court  of  Utah.    Feb.  9,  1904.) 

PUBLIC  LANDS— SCHOOL  LANDS-PREFKRENCB 
PURCHASER-RIGHTS  OF  OCCUPANT— PURCHAS- 
ER FROM  OCCUPANT— STATUTES— CONSTRUC- 
TION-REPEALS—RETROACTIVE  EFFECT. 

1.  All  statutes  relntiug  to  the  same  subject- 
matter,  which  are  not  necessarily  inconsistent 
with  each  other,  are  to  be  construed  together  as 
constituting  one  act,  and,  when  it  can  be  done 
with  any  reasonable  construction,  made  to  har- 
monize. 

2.  Rev.  St.  1808,  |  2337,  provided  that  settlers 
who  had  resided  upon  lands  grunted  to  the  state 
for  school  purposes,  prior  to  the  extension  of 
United  States  surve.vs  over  such  lands,  might 
be  permitted  to  purchase  them  at  a  price  not 
less  th.in  25  per  cent,  of  their  appraised  value. 
In  1899  the  entire  law  of  which  this  section  was 
a  part,  except  section  2337,  was  repealed  by 
Scss.  I.«w8  1S99,  p.  95,  c.  64,  §  48,  which  pro- 
vided that  such  section  should  remain  in  force 
until  nil  applications  tiled  by  virtue  of  the  same 
should  be  fully  disposed  of.  Subsequently,  and 
at  the  same  session,  chapter  88  (page  ltS5)  was 
enacted,  providing  that  settlers  who  had  resided 
on  lands  granted  to  the  state  for  school  pur- 
poses prior  to  certain  dates  might  be  permitted 
to  purchase  the  lands  at  not  less  than  25  per 
cent,  of  the  appraised  value,  provided  that  the 
purchase  price  should  not  be  less  than  $1.25  per 
acre.  Held,  that  chapter  88  did  not  repeal  sec- 
tion 23;!7,  nor  operate  retroactively  to  the  preju- 
dice of  parties  wlio  had  filed  on  school  lands 
in  pnrsnance  of  such  section,  as  they  were  ex- 
pressly provided  for  by  chapter  Bi. 

3.  Under  Rev.  St  1808,  S  2337,  providing 
that  settlers  who  had  resided  on,  occupied,  or 
cultivated  land  granted  to  the  state  for  school 
purposes  should  have  a  preference  right  to  pur- 
chase tlie  same,  it  is  not  necessary  that  a  per- 
son shall  actually  reside  upon  the  land  in  order 
to  be  an  "occupant"  thereof. 

4.  One  who  has  purchased  a  possessory  right 


1 1.  S««  SUtotes,  TOL  44,  Cent  Dig.  ft  302,  VO. 


Digitized  by 


Uoogle 


730 


7H  PACIFIC  REPOKTBR. 


(UtaS 


from  an  original  settler  to  entitled  to  the  same 
privileges  and  benefits  nnder  Rev.  St.  1898,  i 
2337,   (living  settlers  on  school  lands,  or  thos« 

Surchasine  from  them,  a  preference  right  to 
leii'  purchase  on  specified  terms,  as  his  grantor 
would  have  had  had  he  continued  in  possession 
ot  tJie  laud,  and  not  parted  with  his  interest 
therein. 

Appeal  from  District  Court,  Salt  Lake 
County;   S.  W.  Stewart,  Judge. 

Action  by  Agnes  J.  Twiggs  tor  writ  of 
mandate  against  the  State  Board  of  Land 
Commissioners.  From  a  judgment  for  plain* 
tifl,  defendant  appeals.    AtHrmed. 

Plaintiff  brought  this  action  to  obtain  a 
writ  of  mandate  against  the  State  Board  of 
Land  Commissioners  to  compel  said  board  to 
award  to  plaintiff  the  preference  right  to  pur- 
chase a  certain  piece  of  land  situated  in  Salt 
Lake  county,  and  consisting  of  17.4  rods; 
also  to  award  to  and  credit  plaintiff  with  the 
value  of  certain  Improvements  on  the  land. 
The  case  was  tried  and  decided  by  the  trial 
court  upon  documentary  evidence  and  the 
following  stipulation  or  agreed  statement  of 
facts:  "It  Is  hereby  agreed  by  the  parties 
hereto  that  this  cause  may  be  beard,  con- 
sidered, and  determined  by  the  court  upon 
the  following  statement  of  facts,  together 
with  such  other  evidence  as  may  be  admitted 
by  the  court  It  is  admitted:  (1)  That  the 
premises  described  In  plaintiff's  petition  here- 
in filed  are  a  part  of  the  school  lands  allotted 
to  the  state  of  Utah  lying  and  being  In  sec- 
tion sixteen  (16),  township  (»ie  (1)  south, 
range  one  (1)  east.  Salt  Ijike  Meridian.  (2) 
That  there  are  no  adverse  claimants  to  said 
premises  other  than  plaintiff,  and  the  same 
has  not  been  sold,  and  is  still  the  property  of 
the  state  of  Utah.  (3)  That  plaintiff,  within 
the  time  and  in  the  manner  prescribed  by 
law,  duly  made  and  filed  her  application  with 
the  defendant  for  the  preference  right  to 
purchase  said  premises  at  the  appraised  value 
thereof,  and  at  26  per  cent  thereof.  (4)  That 
said  application  of  plaintiff  to  purchase  said 
premises  was  denied  by  defendant,  and  plain- 
tiff was  duly  advised  of  the  same  on,  or  soon 
after,  the  21st  day  of  June,  1898.  (5)  That 
said  Improvements  were  appraised  in  the  sum 
of  eighty-one  dollars  and  ten  cents  ($81.10) 
by  the  defendant  board,  as  appears  from  the 
books  and  records  of  the  defendant  board  of 
commissioners,  and  the  same  have  not  been 
awarded  or  credited  to  plaintiff.  (6)  That 
said  premises  and  improvements  have  been 
duly  appraised,  and  said  appraisement  has 
been  duly  approved  by  the  defendant  (7) 
That  plaintiff's  grantors  have  occupied  said 
land  continuously  from  the  month  of  August 
A.  D.  1867,  to  or  about  S^tember  26,  A.  D. 
1895,  at  which  time  it  was  duly  assigned  to 
the  petitioner  herein."  The  court  made  and  i 
filed  its  findings  of  fact  in  accordance  with 
the  foregoing  stipulation,  and  as  a  conclusion 
of  law  foimd:  (1)  That  the  plaintiff  has  the 
preference  right,  and  is  entitled  to  purchase 
from  the  state  the  land  described  in  her  peti- 
tion at  25  per  cent,  of  the  appraised  value 
thereof;    (2)  that  plaintiff  is  the  owner  of 


and  entitled  to  the  value  of  the  improvements 
upon  said  land,  and  to  have  the  same  credit- 
ed to  her  upon  the  books  of  the  defendant 
board.  Judgment  was  entered  In  favor  of 
plaintiff  directing  that  defendant  board  recog- 
nize plaintiff's  preference  right  to  purchase 
the  land  described,  and  to  take  such  meas- 
ures as  may  be  necessary  and  proper  in  ac- 
cordance with  law  to  permit  the  plaintiff  to 
pay  for  and  obtain  the  title  to  said  land,  and 
to  credit  plaintiff  with  the  appraised  valde 
of  her  improvements  on  the  books  of  the 
board.  Prom  the  foregoing  Judgment  defend- 
ant, the  State  Board  of  Land  Commissioners, 
appealed. 

M.  A.  Breeden,  Atty.  Gen.,  and  W.  B. 
White,  Dep.  Atty.  Gen.,  for  appeUant  N.  V. 
Jones,  for  respondent 

Mccarty,  J.,  after  making  the  foregoing 
statement  of  facts^  delivered  the  opinion  of 
the  court 

Respondent  (plaintiff  below)  bases  ber  claim 
to  a  preference  right  to  purchase  the  land  in 
question  upon  section  19,  c.  80,  p.  242,  Sess. 
Laws  1896.  which,  so  far  as  material  in  this 
case,  provides:  "That  when  settlers  have  re- 
sided upon,  occupied  or  cultivated  any  lands 
granted  to  the  state  for  school  purposes,  prior 
to  the  extension  of  the  surveys  of  the  United 
States  over  said  lands,  or  who  bold  the  same 
or  the  possession  thereof,  by  purchase  from 
the  original  settlers  <h*  their  assigns,  said 
original  settlers  having  resided  upon  or  oc- 
cupied or  cultivated  such  lands  prior  to  the 
extension  of  the  surveys  of  the  United  States 
over  said  lands,  they  may  be  permitted  to 
purchase  such  lands  at  a  price  not  less  than 
25  per  cent  of  its  appraised  value."  This 
same  law  was  re-enacted  in  1897  (section  17, 
p.  65,  Sess.  Laws  1897),  with  the  further  pro- 
vision that  all  such  claims  must  be  made 
prior  to  July  24,  1897.  The  above  provisions 
were  incorporated  into  the  Revised  Statutes 
of  1898  (section  2337).  In  1899  the  entire  law, 
excepting  section  2337,  was  repealed  by  sec- 
tion 48,  c.  64,  p.  95.  Sess.  Laws  1899.  Section 
48  is  as  follows:  "Title  62,  Revised  Statutes, 
is  hereby  repealed,  excepting  section  2337 
thereof,  which  section  shall  remain  In  force 
until  all  applications  filed  by  virtue  of  the 
same,  are  fully  disposed  of.  This  repeal  shall 
not  affect  any  rights  accrued  under  the  said 
title."  Subsequently,  and  at  the  same  session, 
the  Legislature,  by  chapter  88,  p.  165,  declar- 
ed, so  far  as  material  here,  that:  "Where  set- 
tlers have  resided  upon,  occupied  or  cultivat- 
ed any  lands  granted  to  the  state  for  school 
purposes  prior  to  March  1st  1869,  or  who 
on  January  1st,  1894,  held  the  same  or 
the  possession  thereof  by  purchase  from 
such  settlers  or  occupants,  or  their  assigns, 
they  may  be  permitted  to  purchase  such  lands 
at  not  less  than  twenty-five  pa-  cent  of  their 
appraised  value,  provided  that  the  purciiase 
price  shall  not  be  less  than  $1.25  per  acre." 
Appellant's  theory,  as  we  understand  it  but 
which  is  not  clearly  defined,  respecting  the 
construction  that  should  be  given  the  fon- 
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golag  provisions  of  the  statutes,  Is  that  chap- 
ter 88,  p.  163,  Sess.  Laws  1809,  by  Implica- 
tion absolntely  repeals  section  2337,  Rev.  St., 
and  therefore,  as  respondent  did  not  come  in- 
to possession  of  and  occupy  the  land  in  ques- 
tion until  after  January  1,  1884,  whatever 
rights  she  may  have  acquired  by  virtue  of 
section  2337  to  purchase  it  are  forfeited  to 
the  state. 

It  Is  a  familiar  rule  of  statutoi-y  construc- 
tion that  all  statutes  relating  to  the  same 
subject-matter  which  are  not  necessarily  In- 
consistent with  each  other  are  to  be  construed 
together  as  though  they  constituted  one  act, 
and,  when  it  can  be  done  with  any  reason- 
able construction,  made  to  harmonize.  Suth- 
erland on  Statutory  Construction,  283.  "Es- 
pecially is  it  the  rule  that  different  legisla- 
tive enactments  passed  upon  the  same  day, 
or  at  the  same  session,  and  relating  to  the 
same  subject,  are  to  be  read  as  parts  of 
the  same  act."  Black,  Inter.  Laws,  p.  207. 
Applying  this  rule  to  the  case  under  consid- 
eration, it  is  evident  that  it  was  not  the  In- 
tention of  the  Legislature  that  chapter  88,  p. 
165,  SPSS.  Laws  1809,  should,  by  Implication 
or  otherwise,  repeal  section  2337,  Rev.  St., 
and  operate  reti'oactlveiy  to  the  prejudice  of 
parties  who  had  filed  on  school  lands  in  pm-- 
suance  of  said  section  23;!7,  as  the  Legisla- 
ture at  the  same  session  expressly  continued 
in  force  the  provisions  of  section  2337  "un- 
til all  applications  filed  by  virtue  of  the 
same  are  fully  disposed  of."  It  was  stipu- 
lated, and  the  court  fouud,  "that  plaintiff's 
grantors  have  occupied  said  land  described 
in  plaintlETs  petition  continuously  from  the 
month  of  August,  A.  D.  1867,  to  on  or  about 
the  2Cth  day  of  September,  1805,  at  which 
time  It  was  duly  assigned  to  plaintiff."  Ap- 
I>ellant,  In  its  brief,  says:  "The  meaning  and 
intent  of  the  statute  is  to  prefer  and  give 
certain  advantages  to  actual  settlers— those 
who  bad  settled  upon  school  lands  with  hon- 
est intent  and  pui'pose  to  establish  and  build 
a  home  thereon."  It  will  thus  be  observed 
that  appellant  has  proceeded  upon  the  theory 
tiiat,  in  order  to  be  an  occupant  of  real 
property,  a  party  must  reside  thereon.  This 
is  not  the  law.  Occupancy  does  not  neces- 
sarily include  residence.  Webster  defines 
"occupancy"  as  "the  act  of  taking  or  hold- 
ing possession";  and  an  "occupant"  as  "one 
who  occupies,  or  takes  possession;  one  who 
has  the  actual  use  or  possession,  or  is  in 
possession,  of  a  thing."  In  2  Ralpj.  &  Law- 
rence's Dictionary,  893,  we  find  that  "in  its 
usual  sense,  occupaucy  is  when  a  person  ex- 
ercises physical  control  over  land."  In  the 
case  of  Fleming  v.  Maddox,  30  Iowa,  239, 
the  court  said:  "A  mechanic  is  In  the  oc- 
cupation of  his  shop  when  lie  carries  on  his 
business;  a  merchant,  of  his  store;  a  law- 
yer, of  his  office;  a  farmer,  bis  farm.  It  is 
not  necessary,  to  make  his  occupation  com- 
plete, that  the  mechanic  sliould  reside  in  Ills 
shop,  or  upon  the  same  lot.  He  is  in  oc- 
cupation l)ecausc  he  uses  and  enjoys  it  in 


carrying  on  bis  legitimate  calling.  So  with 
the  merchant,  the  lawyer,  the  farmer."  21 
Am.  &  Eng.  Encycl.  law,  767. 

Another  theory  advanced  by  appellant  la 
that,  to  entitle  a  party  who  has  purchased 
the  possessory  right  to  school  lands  from  the 
original  settlers  or  occupants  to  the  benefits 
of  the  foregoing  provisions  of  the  statutes, 
such  party  must  first  establish  that  the  lauds 
were  purchased  by  him  prior  to  January  1, 
1894.  and  that  he  has  since  occupied  them 
with  the  bona  fide  intention  of  building  a 
home  thereon.  As  hereinbefore  stated,  re- 
spondent's right  to  purchase  the  land  in 
question  must  be  determined  by  section  2337, 
Rev.  St,  which  provides  that  when  settlers 
have  resided  upon,  occupied,  or  cultivated 
any  land  granted  to  the  state  for  school  pur- 
poses prior  to  a  certain  date,  or  who  hold  the 
same,  or  the  possession  thereof,  by  pm-chase 
from  the  original  settlers,  the  occupants  have 
the  preference  right  to  purchase  such  lands 
on  the  terms  therein  specified.  It  being  ad- 
mitted that  respondent's  grantors  occupied 
the  land  In  question  continuously  from  Au- 
gust, 1SC7,  to  September  26,  1895,  on  which 
last  date  it  was  assigned  to  respondent,  who 
made  application  to  purchase  the  same  in  due 
form  and  in  the  manner  prescribed  by  law, 
the  question  resolves  Itself  into  the  following 
proposition:  Is  a  party  who  has  thus  pur- 
chased a  possessory  right  from  an  original 
settler  entitled  to  the  same  privileges  and 
benefits  under  the  statutes  as  bis  grantor 
would  have  been  had  such  grantor  coutlnued 
in  possession  of  the  land,  and  not  parted 
with  his  interest  therein?  The  Supreme 
Oourt  of  tlie  United  States,  in  construing  cer- 
tain provisions  of  an  act  of  Congress  known 
as  tlie  "Townslte  Law,"  in  a  case  wherein 
practically  the  same  principles  of  law  were 
Involved  as  are  raised  In  this  case,  held  that 
an  occupant  of  a  town  lot  may  sell  his  right, 
and  the  piurchaser  acquire  such  right  to  the 
f  occupancy  as  will  entitle  him  to  a  judgment 
for  a  conveyance.  Hussey  v.  Smith,  99  TJ. 
S.  20,  25  L.  Ed.  314.  The  same  court,  in 
Stringfellow  v.  Oaln,  reaffirmed  this  same 
doctrine.  99  V.  8.  610,  25  L.  Ed.  421.  Hagar 
V.  Wikoff,  2  Okl.  380,  39  Pac.  281.  The  prin- 
ciples thus  declared  by  the  highest  court  in 
the  land  are  in  harmony  with  our  notion  of 
justice  and  equity,  and  we  know  of  no  rea- 
son why  they  should  be  departed  from  In  this 
case. 

The  judgment  is  affirmed,  with  costs. 

BASKIN,  O.  J.,  and  BARTCH,  J.,  concur. 

(27  Utah,  2S9) 
STATE  V.  BOTHA. 
(Supreme  Court  of  Utah.    Feb.  18,  1904.) 

HO.MICIDE— TRIAL— EXAMINATION  OP  WITNESS- 
ES—CROSS-EXAMINATION— DEFENSES— DEFIL- 
ING A  female:— SUDDEN  PASSION. 

1.  Rev.  St.  1808,  §  4108,  provides  that  a  hom- 
icide is  justifiable  when  committed  in  a  heat  of 
passion  <'auRed  by  an  attempt  of  deooased  to 

1 1.  State  T.  Mortensen,  73  Pac.  562,  26  UUb,  312. 
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defile  the  wife  of  accused,  or  when  the  defile- 
ment has  been  committed.  On  a  prosecution 
for  murder  it  appeared  that  the  wife  of  accus- 
ed had  left  his  house,  aQd  gone  to  that  of  a 
neighbor,  and  that  defendant  followed  her,  and 
killed  the  neighbor  aud  the  wife,  and  the  de- 
fense was  that  the  homicide  was  justifiable  un- 
der the  statute.  On  cross-examination  of  a  wit- 
ness by  defendant,  witness  was  asked  whether 
she  had  beard  the  deceased  wife  talk  about 
anything  that  referred  to  her  leaving  home,  and 
answered  that  the  wife  had  said  she  was  afraid 
of  defendant,  and  afraid  that  he  would  kill  her. 
The  state  subsequently  asked  witness  whether 
she  ever  heard  the  deceased  wife  say  anything 
alxint  defendant  having  said  that  he  had  killed 
people,  to  which  witness  said  that  the  wife  had 
said  defendant  told  her  he  had  killed  two  men. 
Held,  that  the  answer  was  not  objectionable, 
since  the  subject  had  been  introduced  by  testi- 
mony drawn  out  by  defendant,  notwithstanding 
that  the  answer  of  the  witness  disclosed  a  fact 
tending  to  show  that  the  conduct  of  the  neigh- 
bor might  have  been  induced  through  sympathy, 
rather  than  any  improper  relation  with  the  de- 
ceased wife. 

2.  An  objection  that  the  answer  of  a  witness 
was  a  mere  opinion  cannot  be  considered  on  ap- 
peal, where  no  objection  was  made  or  exception 
taken  on  trial,  nor  any  motion  made  to  strike 
out. 

3.  The  propriety  of  a  question  put  to  a  wit- 
ness cannot  be  reviewed  on  ap|)eal  in  the  ab- 
sence of  any  exception  or  objection. 

4.  Rev.  St.  1898,  §  4168,  provides  that  hom- 
icide is  justifiable  when  committed  in  a  sudden 
heat  of  passion  caused  by  the  attempt  by  de- 
ceased to  defile  the  wife  or  other  female  rela- 
tive of  accused,  or  when  the  defilement  has 
actually  been  committed.  Held,  that  the  statute 
only  applies  to  a  killing  done  in  a  sudden  heat 
of  passion,  and  docs  not  shield  one  who,  be- 
cause of  mere  rumors  or  appearances,  has 
sought  out  another,  and  deliberately  taken  his 
life. 

5.  In  a  prosecution  for  murder  St  appeared 
that  accused  and  his  wife  lived  in  a  lonely  place, 
that  his  treatment  of  her  was  cruel,  and  that 
he  had  informed  her  that  he  had  previously  kill- 
ed a  couple  of  men,  and  that  shortly  after  that 
she  went  to  the  house  of  another  man,  a  neigh- 
bor. There  was  no  evidence  of  any  improper 
relations  between  such  neighbor  and  the  wife, 
the  only  evidence  in  such  direction  being  the 
statement  of  defendant  that  he  had  once  seen 
the  neighbor  have  his  arm  around  the  wife's 
waist.  Defendant,  on  finding  his  wife  gone, 
followed  her  to  the  neighbor's  house,  and  shot 
the  neighbor  and  the  wife.  It  appeared  that 
after  the  wife  was  shot  she  said  that  the  neigh- 
bor was  not  to  blame,  and  that,  if  any  one  was 
at  fault,  it  was  herself.  Held,  that  under  the 
evidence  it  was  proper  to  refuse  to  charge  un- 
der Rev.  St.  1898,  |  4168,  that  accused  should 
be  acquitted  if  the  jury  believed  that  he  had 
at  the  time  of  the  killing  sufficient  grounds  for 
believing  that  the  killing  was  justifiable. 

(j.  An  mstruction  that  if  the  jui-y  believed  that 
the  deceased  neighbor  had  sexual  intercourse 
with  the  wife  of  defendant,  or  attempted  to 
have  such  intercourse  with  her,  and  that  defend- 
ant killed  the  neighbor  in  a  suddeu  heat  of  pas- 
sion caused  by  such  intercourse,  the  jury  should 
find  defendant  not  guilty,  was  more  favorable 
than  defendant  was  entitled  to. 

7.  It  appearing,  together  with  the  other  evi- 
dence, that  after  the  shooting  defendant  exam- 
ined the  wife's  wound,  and  pronounced  it  a 
"good  job,"  and  stated  that  he  believed  she 
would  die,  and  that  he  had  "fixed  her,"  a  claim 
that  the  killing  was  an  accident  was  untenable. 

Appeal  from  District  Court,  San  Juan  Coun- 
ty; Jacob  Johnson,  Judge. 

Charles  Botha  was  convicted  of  murder, 
and  he  appeals.    Afiirmed, 


The  defendant  was  prosecuted  for  the  mur- 
der of  William  Tibbitts,  and  convicted  of  Uiat 
crime.  From  the  evidence  It  appears,  among 
other  things,  that  the  prisoner  and  tbe  de- 
ceased were  living  in  the  La  Sal  Mountains, 
as  settlers,  with  bouses  about  15  miles  apart. 
Both  were  married,  but  the  wife  of  the  de- 
ceased, at  the  time  of  and  for  some  time- 
previous  to  the  shooting,  was  not  living  with 
him  at  his  home.  The  shooting  was  witness- 
ed by  one  Corydon  Rose,  who  resided  at  tbe- 
house  of  the  deceased.  Before  the  fatal  oc- 
currence, the  prisoner  occasionally  worked  for 
Tibbitts,  and  Mrs.  Botha,  the  prisoner's  wife, 
who  was  but  16  or  17  years  of  age,  did  some 
cooking  for  the  family  of  the  deceased,  and 
some  washing  for  him.  When  the  prisoner 
was  working  for  him,  he  aud  his  wife  gen- 
erally slept  at  tbe  deceased's  house,  and  some- 
times when  the  prisoner  was  away  bis  wife 
slept  there.  At  such  times,  it  seems.  Rose 
slept  in  the  sitting  room,  Tibbitts  in  a  room 
connecting  with  tbe  sitting  room  by  a  door 
on  tbe  north  side,  and  tbe  prisoner  and  bis 
wife  occupied  and  slept  in  a  room  connect- 
ing with  tbe  Bitting  room  by  a  door  on  tbe 
west  side.  The  prisoner,  according  to  his 
testimony,  became  suspicious  of  improper 
conduct  between  bis  wife  and  tbe  deceased. 
He  testified  that  on  one  occasion  be  saw  tbe 
deceased  have  bis  arm  around  her,  and  upon 
upbraiding  him  for  it  tbe  prisoner  says  be 
promised  to  let  ber  alone.  Tbe  witness  Rose 
testiiied  be  never  saw  anything  out  of  the 
way  between  tbe  deceased  and  Mrs.  Botha, 
and  never  saw  bim  go  into  ber  bedroom  while 
she  was  in  it  No  witness,  exce^,;  the  pris- 
oner, testified  to  any  undue  familiarity  be- 
tween, tbe  deceased  and  Mrs.  Botha.  Botha 
was  poor,  and  did  not  provide  a  comfortable 
home  for  his  wife.  It  appears  tbey  had  no 
near  neighbors;  that  she  became  dissatisfied 
with  ber  borne;  and  that  sometimes  she  went 
;^away,  and  then  her  husband  would  induce 
her  to  return  borne  again.  There  is  testi- 
mony to  tbe  effect  that  sbe  was  afraid  that 
ber  husband  would  kill  her;  that  be  bad  told 
her  be  had  killed  two  men  in  Germany.  It 
seems  the  wife's  appearance  and  situation 
were  tbe  common  talk  of  tbe  neight>orhood. 
Her  condition  was  such  that  she  needed  help, 
and  on  account  of  her  youth  the  neighbors 
seemed  to  sympathize  with  ber.  A  petition 
was  being  circulated  among  tbe  people  to 
raise  money  to  send  ber  to  her  folks.  Her 
mother  lived  in  South  Dakota,  and  ber  sis- 
ter in  Colorado.  Mrs.  Botha  had  left  her 
husband,  and,  as  appears,  was  on  ber  way  to 
her  sister,  when  sbe  was  killed  by  her  hus- 
band. 

Tbe  witness  Patterson,  one  of  tbe  nearest 
neighbors,  although  about  six  miles  distant, 
described  tbe  Botha  home  as  a  "balf  dug  out, 
dug  In  tbe  bank,  and  then  walled  up  in  front 
with  timbers,"  with  one  door  and  one  win- 
dow. They  had  no  stove,  simply  a  fireplace; 
and  the  room  was  very  scantily  furnished. 
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bavlng  a  "bunk"  for  a  bedstead  It  seems 
the  defendant  woiild  go  away  for  several 
days  at  a  time,  and  leave  bis  wife  at  borne 
alone.  Sbe  appeared  lonesome,  and  went  to 
neigbbors  for  company.  This  was  so  about 
the  ITth  of  March,  1902.  On  that  day,  her 
husband  being  away,  she  went  to  the  home 
of  the  witness  Patterson,  stayed  there  until 
the  following  day,  when  she  begged  the  wit- 
ness to  get  her  trunk  from  the  defendant's 
bouse  and  take  It  to  a  certain  mail  station, 
and  then  went  with  deceased  to  his  home. 
Having  been  informed  by  the  witness  Patter- 
son that  be  would  not  take  her  trunk  to  the 
mail  station  unless  she  would  get  it  out  of 
their  bouse,  sbe  and  the  deceased,  on  the 
ne.Kt  morning,  Alarch  19th,  the  day  of  the 
homicide,  went  to  the  prisoner's  house,  took 
her  effects,  and  returned  to  the  home  of  the 
deceased;  Mrs.  Botba  intending  thence  to  go 
to  her  sister  in  Colorado.  The  defe'ndant  re- 
turned home,  and,' finding  that  his  wife  bad 
gone,  started  to  go  to  a  neighbor,  and  on  the 
way  (so  he  testified)  was  informed  of  her 
■whereabouts.  He  then  went  to  a  neighbor, 
borrowed  a  gun,  and  started  from  Mr.  Pat- 
terson's bouse,  after  having  eaten  supper 
there,  for  the  Tlbbitts  home,  about  eight 
miles  distant.  Arriving  at  the  latter  place, 
he  shot  and  killed  first  his  wife  and  then 
Tlbbitts.  Having  accomplished  his  purpose, 
he  returned,  and  arrived  at  the  Patterson 
place  about  12  o'clock  the  same  night.  Con- 
cerning his  appearance,  and  what  the  pris- 
oner said  before  and  after  the  fatal  shooting, 
the  wjtness  Patterson  in  part  said:  "He  ask- 
ed me  for  a  gun  to  go  up  to  Mr.  Tlbbitts'  for 
bis  wife,  and  I  refused  to  let  bim  have  a  gun. 
He  looked  like  he  was  In  an  angry  passion. 
I  didn't  like  to  let  him  have  a  gun,  for  It 
appeared  be  was  going  up  there  to  make  mis- 
chief. He  then  turned  and  walked  off  right 
down  past  my  bon'se.  We  worked  a  little 
while  longer,  and  went  to  our  suppers.  We 
just  had  supper  over,  when  Mr.  Botha  came 
back.  He  said  to  me  when  he  came  up, 
'George  have  you  got  a  biscuit  I  can  get  to 
esitT  I  said,  'Charley,  come  in  and  eat  your 
supper.'  He  had  a  44  Winchester  gun  with 
bim.  He  ate  his  supper  eagerly,  like  he  was 
mad.  He  did  not  use  any  knife  or  fork.  I 
said,  'Charley  you  stay  here,  and  let  me  go 
up  to  Tlbbitts  and  talk  for  you.'    He  said, 

•No,  no  son  of  a  b can  go  up  there  but 

me.'  He  says,  'What  business  Is  it  to  you  7 
He  said,  'Have  you  got  a  wiping  stick  that  I 
can  clean  my  gun'/*  I  said,  'Yes.'  I  gave 
him  one,  and  he  wiped  the  gun.  He  said,  'I 
will  settle  this  btlsiness,'  and  then  started  off. 
It  is  seven  or  eight  miles  from  my  house  to 
Tlbbitts'.  I  saw  him  after  that  on  the  same 
night  about  twelve  o'clock.  He  came  back 
on  horseback;  came  In  and  asked  for  some 
coffee.  'Weil,'  be  said.  'I  have  done  the  work 
for  them  folks  up  there.  >"ow  I  don't  know 
•whether  to  give  myself  up  or  whether  to 
travel;'  and  1  said  to  Mr.  "Botha,  'What,  you 
didn't  kill  the  little  woman?'    And  be  said 


to  me,  'Yes,  sbe  was  the  first  one  to  get  It.' 
I  said,  'That  looks  pretty  hard,  Charley.'  He 
says:  'It  does  not  bother  me.  I  could  do  it 
right  over  again.  I  left  May,  but  I  guess  she 
has  gone  to  heaven  by  this  time.  I  fixed 
tliem  80  they  could  go  off  to  heaven  together.' 
He  told  me  how  he  shot  Tlbbitts  through  the 
wall  of  the  pantry." 

Corydon  Uose,  the  only  witness,  except  the 
prisoner,  who  was  present  at  the  shooting, 
testified  respecting  the  occurrence  as  follows: 
"I  was  there  on  the  day  of  the  killing.  I 
witnessed  tlie  shooting.  The  first  I  saw  of 
Charlie,  the  defendant,  on  the  day  of  the 
killing,  he  came  into  the  house,  and  went  tO' 
shooting.  I  was  washing  dishes  at  the  time. 
I  should  judge  that  It  was  about  eight  o'clock 
when  I  saw  Charlie— I  mean  the  defendant. 
Charlie  came  Into  the  kitchen  door,  right  la 
from  the  porch.  I  was  standing  in  the  kitch- 
en, washing  dishes.  Tlbbitts  stood  right  near 
me.  Mrs.  Botha  was  In  the  sitting  room,  out 
of  my  sight  When  Botha  came  in,  he  had 
a  gun  In  bis  hand,  all  ready  for  use.  He 
wanted  to  know  of  Tlbbitts  what  be  was 
stealing  bis  wife  for,  or  something  like  that. 
Tlbbitts  said  that  he  had  not  stolen  his  wife. 
Then  he  told  him  to  give  an  account  of  him- 
self. Tlbbitts  undertook  to  say  something, 
and  then  Mrs.  Botba  stepped  out  here  in 
sight,  and  a  shot  was  fired,  and  she  came 
running  towards  me,  and  said  she  was  shot. 
I  did  not  see  her  when  the  shot  was  fired. 
I  was  not  looking  at  her,  because  Charlie 
was  pointing  his  gun  at  Bill.  Mrs.  Botha 
was  leaning  on  the  table,'  and  she  begged  of 
Charlie  not  to  kill  Tlbbitts.  She  said  she 
was  only  in  the  fault,  and  If  there  was  any 
fault  it  was  on  ber  side.  At  that  Tlbbitts  ran 
Into  the  pantry.  Charlie  kept  saying  for  Bill 
to  come  out  and  explain,  and  Bill  says,  'If  I 
come  out,  you  will  shoot  me.'  'No,'  Charlie 
says,  'I  won't.'  Charlie  shot  through  the  par- 
tition four  times  I  think.  He  never  hit  Tlb- 
bitts until  the  last  shot,  then  Tlbbitts  fell." 
After  he  was  shot,  Charlie  wanted  to  see  the 
wound,  and  I  pulled  the  clothes  around  the 
best  I  could,  and  he  saw  the  wound,  and  Bill 
was  begging  to  be  carried  out  onto  the  step, 
and  I  told  Charlie  I  couldn't  do  It.  I  was 
shaking  so  I  couldn't.  Charlie  said,  'I  wilt 
carry  bim  out,'  and  he  took  him  and  dragged 
him  out  onto  the  porch.  He  said  he  had  got 
so  as  he  could  fix  him,  or  something  like  that. 
Mr.  Botha  said  something  about  it  being  a 
good  job,  and  he  would  die.  He  said  he  had 
done  a  good  job.  He  made  an  examination 
of  the  w6und  of  Mrs.  Botha  before  Bill  was 
taken  out.  He  said  be  believed  they  would 
die  from  the  wounds.  He  went  out  to  the 
stable,  and  got  a  horse,  and  went  after  we 
bad  got  Bill  out  onto  the  porch." 

Under  this  and  other  evidence  of  a  similar 
character  the  jury  convicted  the  defendant 
of  murder  In  the  first  degree,  and  the  court 
sentenced  him  to  be  executed.  He  thereupon 
appealed  to  this  court  and  assigned  numer- 
ous errors. 
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Will  F.  Wanless  and  M.  M.  Warner,  for 
appellant.  M.  A.  Breeden,  Atty.  Gen.,  and 
W.  R.  White,  Dep.  Atty.  Gen.,  for  the  State. 

BARTCH,  J.,  having  made  a  statement  of 
the  facts  as  above,  delivered  the  opinion  of 
the  court. 

The  first  assignment  of  error  ■which  re- 
quires consideration  relates  to  tlie  admission 
of  evidence.  The  court  permitted,  over  the 
objection  of  the  defense  that  it  was  leading, 
and  not  proper,  the  -witness  Rose,  who  was 
present  at  tlie  commission  of  the  crime  char- 
ged, to  answer  a  question  propounded  by  the 
prosecution,  as  follows:  "Did  you  ever  hear 
Jlrs.  Botha  give  reasons  for  saying  that  she 
was  afraid  of  Botha?  As  to  what  she  had 
heard  him  say  about  killing  people,  or  any- 
thing of  that  nature."  The  witness  answered: 
"I  heard  her  say  tliat  Charlie  had  told  her 
that  he  had  killed  two  men  in  Germany." 
The  objection  urged  here  cannot  avail  the  ap- 
pellant, under  the  circumstances  disclosed  by 
the  transcrip  of  the  record.  Tlie  defense  it- 
self, on  cross-examination,  laid  the  founda- 
tion for  the  objectionable  question  by  inter- 
rogating the  witness  and  receiving  answers, 
as  follows:  "Did  you  hear  Mrs.  Botha  talk 
about  anything  that  refeiTed  to  her  leaving 
home?  A.  No,  nothing  more  than  I  heard 
her  say  she  was  afraid  to  stay  at  her  home. 
Q.  Did  she  say  why?  A.  Why  she  said  she 
was  afraid  of  Mr.  Botha.  Q.  Did  she  say 
wliy  she  was  afraid  of  him?  A.  Weil,  no;  I 
don't  know  as  she  did.  Q.  Do  you  know 
whether  she  did  or  not,  in  your  presence?  A. 
No,  I  don't  think  she  said  really  why.  She 
was  afraid  he  would  kill  her  was  all."  After 
the  defense  had  thus  introduced  the  subject, 
it  was  not  improper  for  tlie  court  to  permit 
the  prosecution  to  pursue  it  in  the  saipe  line, 
and  ascertain  the  real  reason  why  she  was 
afraid  of  her  husband.  The  witness  evident- 
.  ly  having  forgotten  one  of  the  main  reasons 
Included  within  the  scope  of  the  questions 
propounded  by  the  defense,  it  was  within  the 
discretion  of  the  court  to  permit  the  prose- 
cution, by  a  leading  question,  to  revive  the 
recollection  of  the  witness,  and  thus  ascer- 
tain the  exact  reason  or  cause  of  her  fear. 
Underbill,  Crim.  Ev.  §  213.  The  defense  hav- 
ing gone  Into  the  subject,  the  prosecution 
had  a  right  to  have  the  witness  explain  fully 
what  Mrs.  Botha  stated  as  her  reasons  for 
leaving  her  husband's  home,  in  explanation 
of  the  conduct  and  actions  of  both  herself 
and  Mr.  Tibbltts,  and  as  Indicating  that  she 
had  not  left  homo  and  was  not  stopping  at 
tlie  latter'B  place  on  the  fatal  night  because 
of  undue  familiarity  with  him,  but  because 
she  was  afraid  of  her  husband,  and  was 
simply  stopping  there  on  that  occasion  on  her 
way  to  her  sister  In  Colorado;  that  she  was 
on  her  way  to  her  sister  appearing  from 
other  evidence. 

It  is  true  that  the  answer  of  the  witness  to 
the  disputed  question  has  some  slgniflcance 
in  this  case.    It  tends  to  show  that  tlie  ac- 


tions and  conduct  of  Mr.  Tibbltts— who.  It 
appears,  was  present  when  she  related  her 
fears  because  of  her  husband— towards  Mrs. 
Botha  may  have  been  Induced  through  sym- 
pathy, rather  than  improper  relations  or  mo- 
tives. It  also  discloses  the  fact  that  the 
prisoner  had  himself  created  a  fear  in  the 
breast  of  his  wife  that  he  would  kill  her,  and 
that,  under  existing  circumstances,  he  had 
no  right  to  assume  on  the  fatal  night,  as  by 
his  testimony  he  affects  to  Have  assumed, 
that  undue  familiarity  existed  between  his 
victims.  Such  testimony  tends  to  rebut  the 
idea  tliat  he  was  acting  under  an  uncontrol- 
lable impulse  in  the  heat  of  passion.  If, 
therefore,  the  prosecution  had  elicited  the 
evidence  In  dispute  in  the  examination  of  the 
witness  in  cliief,  before  the  defense  had  in- 
troduced the  subject,  we  might  hesitate  to 
hold,  even  under  the  cireunistauces  of  this 
case,  that  the  question  was  proper.  Where, 
however,  the  defendant  in  a  criminal  action, 
through  his  counsel,  upon  cross-examination, 
sees  fit  to  open  up  -an  avenue  for  questions, 
which,  otherwise,  it  would  be  improper  for 
the  prosecution  to  propound,  he  must  be  con- 
tent to  take  the  consequences  which  legiti- 
mately flow  from  his  indiscretion,  "rherp- 
after  he  will  not  be  lieard  to  complain  of  that 
for  which  he  was  himself  responsible.  State 
v.  Mortensen,  26  Utah,  312,  73  Pac.  5C2. 

The  appellant  also  complains  of  the  action 
of  the  court  respecting  some  of  the  testimony 
of  the  witness  Patterson.  In  answer  to  a 
question  by  the  prosecution  he  te.stifled:  '*Ue 
(the  defendant)  asked  me  for  a  gun  to  go  up 
to  Mr.  Tibbltts'  for  his  wife,  and  I  refused 
to  let  him  have  a  gun."  He  was  then  ask- 
ed, "Why?"  This  was  objected  to,  but  upon 
what  ground  does  not  appear.  The  objection 
was  overruled,  and  the  witness  answered: 
"He  looked  like  he  was  in  an  angry  passion. 
I  didn't  like  to  let  him  have  a  gun,  for  It  ap- 
peared he  was  going  up  there  to  make  mis- 
chief." It  is  insisted  that  the  phrase  "to 
make  mischief"  was  a  mere  opinion  of  the 
witness;  that  it  was  error  to  receive  such 
opinion  to  show  what  the  intent  of  the  de- 
fendant was  on  that  occasion;  and  that  It 
was  the  province  of  the  jury  to  determine 
what  the  prisoner's  purpose  was.  The  reply 
to  all  this  is  that  there  was  no  objection 
made  nor  exception  taken  to  the  phrase,  or 
any  other  portion  of  the  answer  of  the  wit- 
ness. Nor  was  there  any  motion  made  to 
strike  out  The  objection  thus  urged  mast 
therefore  fail. 

For  like  reasons  the  objection  now  urged 
on  behalf  of  the  prisoner  against  the  ques- 
tion propounded  to  the  witness  Stocks  by  the 
prosecution,  as  follows:  "While  you  were 
there,  did  you  learn  personally  about  any  pe- 
tition or  subscription  that  was  going  around 
with  reference  to  Mrs.  Botha?"  even  if  it 
were  sound,  could  not  avail  the  appellant. 

At  the  time  of  submitting  the  case  to  tbe 
juiy,  the  defendant  requested  the  court  to 
charge,  inter  alia,  as  follows:   "Tbe  Jury  are 
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instructed  that,  even  though  they  should 
find  from  the -evidence  that  the  accused  kill- 
ed the  deceased  under  such  circumstances  as 
would  constitute  a  Iciliing  murder  under  the 
oi"dInary  conditions,  It  would  still  be  the  duty 
of  the  Jury  to  acquit  the  accused  If  the  Jury 
believed  from  the  evidence  that  the  defend- 
ant had  at  the  time  of  the  said  Iciiling  rea- 
sonable and  sufficient  grounds  for  believing 
that  the  said  killing  was  Justifiable,  and  that 
he  acted  upon  that  belief.  And  this  is  true 
even  though  the  information  upon  which  the 
accused  acted  was  untrue,  provided  It  was 
received  by  the  accused  In  such  a  form  and 
manner  as  would  cause  a  careful  and  cau- 
tious man  to  act  upon  it."  The  court  refused 
this  request,  and  upon  the  subject  of  the 
Justification  of  the  killing  charged  the  Jury, 
among  other  things,  that  homicide  was  Jus- 
tifiable "when  committed  In  a  sudden  heat 
of  passion,  caused  by  the  attempt  of  the  de- 
ceased to  commit  a  rape  upon  or  to  defile  the 
wife,  daughter,  sister,  mother,  or  other  fe- 
male relative  or  dependent  of  the  accused, 
or  when  the  defilement  had  actually  been 
committed.  The  defilement  of  a  female,  as 
meant  by  these  Instructions,  is  accomplished 
when  any  male  person,  not  the  husband  of 
such  female,  has  had  sexual  Intercourse  with 
such  female.  And  the  attempt  to  defile  a 
female  has  been  accomplished  when  such 
male  person  has  attempted  to  have  sexual  in- 
tercourse with  such  female.  The  fact  of 
the  defilement  or  attempted  defilement  may 
exist  whore  the  female  has  given  her  consent 
to  Buoh  sexual  Intercourse  as  well  as  when 
she  has  not  given  her  consent  If  the  Jury 
believe  from  the  evidence  in  this  case  that 
the  deceased,  William  Tibbltts,  had  sexual  In- 
tercourse with  the  wife  of  the  defendant,  or 
attempted  to  have  such  intercourse  with  her, 
and  if  the  Jury  further  believe  from  the  evi- 
dence that  the  defendant  killed  the  deceased, 
William  Tibbltts,  in  a  sudden  heat  of  pas- 
sion, and  if  the  Jury  further  believe  from  the 
evidence  that  said  sudden  heat  of  passion 
was  caused  by  the  said  sexual  intercourse, 
then  the  Jury  should  find  the  defendant  not 
gniilty."  Notwithstanding  the  charge  thus 
given,  the  appellant  Insists  that  the  court 
erred  in  refusing  his  request.  His  conten- 
tion is  that  the  charge  of  the  court  limits 
Justifiable  homicide  to  cases  in  which  the  act 
of  defilement  can  be  actually  proven,  while 
be  claims  the  law  Is  that  one  is  Justified  In 
acting  upon  appearances,  with  due  limita- 
tions as  to  caution,  even  where  the  appear- 
ances may  deceive  the  person  acting.  Nei- 
ther In  his  request  nor  in  his  contention  does 
he  make  any  limitation  as  to  time— whether 
the  appearances  which  led  to  the  homicide 
must  have  been  present  at  the  very  time  of 
its  commission,  or  whether  they  may  have 
occurred  hours  or  days  or  any  time  previous 
thereto.  Nor  does  this  proposition  require 
that  the  appearances  at  the  time  of  the  fatal 
act  be  such  as  would  be  likely  to  arouse  In 
an  ordinarily  reasonable  man  an  uncontrol- 


lable beat  of  passion,  or  that  the  act  must 
have  been  committed  by  the -accused  while 
under  the  Influence  of  such  passion,  and  be- 
fore sutUcient  time  for  cooling  had  elapsed, 
and  for  reason  to  again  assert  Itself.  This 
would  certainly  be  a  very  broad  and  liberal 
construction  of  our  statute,  in  favor  of  crim- 
inals of  this  character.  Under  such  an  In- 
terpretation of  the  law,  whether  an  act  by 
which  the  accused  took  the  life  of  a  human 
being  was  Justified  would  depend  almost  ex- 
clusively upon  the  belief  of  the  perpetrator 
of  the  crime.  And  this  whether  he  acted  up- 
on appearances  as  they  were  at  the  time  of 
the  homicide  or  previous  thereto,  or  upon 
Information,  derogatory  to  his  victim,  re- 
ceived hours,  or  even  days,  previous  to  the 
commission  of  the  fatal  act,  whether  true  or 
false.  Such  a  construction  of  the  law.  In- 
deed, would  not  only  shield  and  protect  the 
heinous  criminal,  but  expose  the  lives  of  law- 
abiding  citizens  to  the  vlllany  of  the  mur- 
derer, and  become  a  reproach  to  civilization. 
The  statute,  in  .section  41('.8,  Rev.  St.  180S, 
provides.  Inter  alia,  tliat  homicide  Is  Justifi- 
able "when  committed  In  a  sudden  heat  of 
passion  caused  by  the  attempt  of  the  de- 
ceased to  commit  a  rape  upon  or  to  defile 
the  wife,  daughter,  sister,  mWher,  or  other 
female  relative  or  dependent  of  the  accused, 
or  when  the  defilement  has  actually  been 
committed."  It  will  be  noticed  that  under 
this  provision  an  accused  must  have  acted 
while  in  "a  sudden  heat  of  passion,"  caused 
by  the  defllenient  or  attempted  defilement  of 
one  of  the  females  mentioned.  In  order  that 
his  claim  of  Justification  for  the  killing  of 
him  who  defiled  or  attempted  to  defile  may 
avail  him.  The  "sudden  heat  of  passion" 
must  have,  at  the  time  of  the  homicide,  con- 
trolled his  actions,  stifled  his  power  of  rea- 
soning, and,  for  the  time  l)elng,  rendered  him 
Incapable  of  distinguishing  between  right 
and  wrong.  Such  uncontrollable  passion 
must  therefore  necessarily  have  been  aroused 
at  such  close  proximity,  In  point  of  time,  to 
the  fatal  act,  as  to  have  left  no  sufficient 
time  intervening  for  cooling  and  for  reason 
to  again  assert  itself;  and  It  follows  that  If, 
in  any  such  case,  sufficient  time  has  elapsed 
between  the  obtaining  of  knowledge  by  the 
accused  of  the  defilement  or  attempted  de- 
filement and  the  commission  of  the  homicide 
for  cool  reflection  and  deliberation  by  him. 
the  killing  Is  not  Justified,  even  though  there 
has  been  a  defilement  or  an  attempt  to  de- 
file. It  is  evident,  therefore,  that  an  accused 
cannot  rely,  for  Justification  of  the  homicide, 
upon  mere  rumours  heard  or  appearances  ob- 
served by  him  at  any  distance  of  time  be- 
fore he  commits  the  fatal  act.  In  the  en- 
actment of  the  provision  of  the  statute  un- 
der consideration  the  Legislature  evidently 
designed  it  to  apply  only  to  cases  where  the 
accused  had  come  suddenlj-  upon  the  defllor, 
in  the  act  of  defiling,  or  of  attempting  to  de- 
file, or  where  he  had  unexpectedly  received 
reasonably  reliable  information  of  the  same, 
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and  the  fatal  blow  was  struck  or  act  done 
lu  an  UDCoutrolIable  passion,  suddenly  arous- 
ed because  of  the  suddenness  of  the  occa- 
sion, and  in  the  absence  of  sufficient  time  for 
deliberatiou  and  for  reason  to  gain  sway 
over  the  passion.  The  law  was  not  Intended 
to  shield  an  accused  who,'  because  of  mere 
rumors  or  appearances,  which  he  himself 
deems  but  to  be  evidence  of  undue  familiar- 
ity between  the  male  and  the  female,  deter- 
mines to  kill  them,  and  then  with  that  pur- 
pose In  view,  pursues  them,  and  deliberately 
and  willfully  shoots  them  down  while  In  no 
act  of  defilement,  and  not  even  in  a  com- 
promising position.  Such  a  killing  renders 
the  perpetrator  guilty  of  murder  In  cold 
blood,  and  the  statute  will  furnish  him  no 
protection. 

In  People  t.  Halliday,  5  Utah,  467,  473, 
474,  17  Pac.  122,  this  court,  construing  a  like 
statute,  said:  "The  provision  of  law  quoted 
justifies  a  homicide  committed  by  the  hus- 
band in  a  sudden  beat  of  passion  caused  by 
the  attempt  of  the  man  slain  to  defile  his  wife, 
or  caused  by  her  defilement.  But  the  killing 
must  be  without  deliberation  after  knowledge 
of  the  fact  The  law  will  not  permit  the 
husband  to  say  that  be  slew  the  defiler  of 
bis  wife  in  a*  sudden  heat  of  passion  after 
deliberating  upon  the  defilement  24  hours. 
•  •  •  The  law  Is  that  If  the  husband, 
after  learning  of  the  defilement  of  his  wife, 
waits  and  deliberates,  and  then  kills  the  de- 
flier,  In  so  doing  he  commits  the  crime  of 
murder."  Price  v.  The  State,  18  Tex.  App. 
474,  51  Am.  Rep.  322.  In  the  absence  of 
such  a  statute,  proof  that  accused  had  done 
the  killing  In  a  heat  of  passion  while  the 
deceased  was  In  the  act  of  defiling,  or  in  an 
attempt  to  defile,  the  wife  or  relative  of  the 
slayer,  would  not  justify  the  homicide.  Such 
proof  at  common  law  would  only  reduce  the 
crime  to  manslaughter.  "If  a  man,"  says 
Blackstone,  "takes  another  in  the  act  of 
adultery  with  hia  wife,  and  kills  him  directly 
upon  the  siiot,  though  this  was  allowed  by 
the  laws  of  Solon,  as  likewise  by  the  Roman 
•civil  law  (if  the  adulterer  was  found  in  the 
husband's  own  house),  and  also  among  the 
ancient  Goths,  yet  in  England  it  is  not  abso- 
lutely ranked  in  the  class  of  Justifiable  homl- 
c-ide,  as  in  case  of  a  forcible  rape;  but  it  is 
manslaughter.  It  is,  however,  the  lowest  de- 
gree of  it,  and  therefore  in  such  a  case  the 
court  directed  the  burning  In  the  hand  to  be 
gently  inflicted,  because  there  could  not  be  a 
greater  provocation."  4  Bl.  Comm.  191.  So 
in  2  Bishop,  Crim.  Law  (7th  Ed.)  708,  the 
author  says:  "If  a  husband  finds  his  wife 
committing  adultery,  and,  provoked  by  the 
wrong,  Instantly  takes  her  life  or  the  adulter- 
er's, *  •  •  the  homicide  is  only  man- 
slaughter. But  if,  on  merely  hearing  of  the 
outrage,  he  pursues  and  kills  the  offender, 
he  commits  murder.  The  distinction  rests  on 
the  greater  tendency  of  seeing  the  passing 
fact,  than  of  hearing  of  it  when  accomplish- 
ed, to  stir  the  passions;    and  if  a  husband 


is  not  actually  witnessing  the  wife's  adultery, 
but  knows  It  is  transpiring,  and  in  an  over- 
powering passion,  no  time  for  cooling  having 
elapsed,  he  kills  the  wrongdoer,  'the  offense, 
is  reduced  to  manslaughter." 

As  we  interpret  the  statute.  It  was  intend- 
ed to  so  modify  the  common  law  that  a 
homicide  would  be  justified  where  by  that 
law  the  facts  and  circumstances  would  re- 
duce the  offense  to  manslaughter.  It  follows, 
therefore,  that  the  proof  of  facts  and  cir- 
cimistances  which  would  be  insufllcient  to  re- 
duce the  offense  to  manslaughter  at  common 
law  Is  Insufllcient  tc  justify  the  homicide 
under  the  statute. 

The  proof  In  the  case  at  bar  shows  the 
accused  was  a  man  28  years  of  age.  He 
married  a  girl  of  15— a  mere  child— and  took 
her  to  bis  home,  a  "half  dug-out  of  one 
room,"  away  from  friends  and  neighbors, 
greeted  by  nothing  but  poverty,  and  left  her 
tbere  alone  for  several  days  at  a  time.  She, 
in  her  loneliness,  went  to  nelght>or8,  which 
was  but  natural,  and  which  any  man  of  rea- 
son would  expect.  The  neighbors  sympathiz- 
ed with  her,  and,  seeing  that  she  was  In  a 
condition  that  she  needed  help,  circulated  a 
petition  to  raise  money  to  send  her  to  her 
people,  living  in  other  states.  On  several 
occasions,  when,  as  appears,  she  bad  left 
home,  the  accused  Induced  her  to  return  to 
him.  In  her  solitude  she  bad  at  various  times 
gone  to  other  neighbors  besides  Mr.  TIbbitts, 
and  remained  all  night,  but  no  witness  ex- 
cept the  -accused  observed  any  conduct  on 
her  part  that  created  the  impression  or  a 
suspicion  of  improper  relations  between  her 
and  Mr.  TIbbitts,  or  any  on^  else,  and  the 
most  that  the  accused  could  charge  her  with. 
It  seems,  was  undue  familiarity,  and  this 
because,  as  he  says,  at  one  time,  long  prior 
to  the  commission  of  the  homicide,  he  saw 
Mr.  TIbbitts  have  his  arm  around  her  waist; 
but  this  it  appears  was  not  observed  by  the 
witness  Rose,  who  was  there  at  the  same 
time,  and  who,  although  present  at  the  T'b- 
bitts  borne  during  tbe  times  Mrs.  Botha  w,  s 
there,  testified  that  he  never  saw  anythinj 
Improper  between  her  and  Mr.  TIbbitts.  With- 
out doubt  the  young  wife's  lamentable  situa- 
tion was  still  more  intensified  when  she  learn- 
ed from  licr  husband's  own  lips  that  he  was 
a  murderer.  Having  received  this  horrifying 
information,  can  it  be  wondered  at  that  she 
should  become  alarmed  for  her  own  safety? 
When  she  became  aware  that  she  had  a  hus- 
band who  admittedly  was  guilty  of  the  most 
heinous  offense  in  the  catalogue  of  crimes, 
how  could  she  know  she  might  not  be— as, 
indeed,  she  proved  to  be— his  next  victim? 
Is  it,  then,  under  such  circumstances,  to  be 
marveled  why  she  sought  aid  of  a  neighbor, 
at  whose  house  both  she  and  her  husband 
had  previously  stopped,  to  secure  her  trunk 
and  assist  her,  especially  when  such  aid  and 
assistance  had  been  withheld  by  another? 
Under  such  circumstances,  afraid  of  her  own 
life,  having  through  bis  own  confession  of 


Digitized  by 


Google 


Utah) 


JOHNSON  V,  HIBBABD. 


737 


Inlqultons  guilt  and  the  condition  and  situa- 
tion In  -which  he  placed  her  and  kept  her, 
(".aused  ^>er  not  only  to  lose  confidence  In  him, 
but  also  to  lessen  that  wifely  respect,  ad- 
miration, and  love  which  a  woman  naturally 
entertains  for  a  worthy  husband,  her  attempt 
to  escape  a  life  which  evidently  to  her  seem- 
ed unendurable  was  but  a  natural  sequence. 
The  circumstances  of  her  situation  serve 
largely  to  explain  the  design  and  actions  of 
herself  and  Mr.  Tibbitts,  who,  aware  of  her 
predicament,  it  may  well  be,  assisted  her  out 
of  sympathy,  rather  than  for  the  purpose  of 
defilement.  When,  therefore,  the  accused,  on 
bis  return  on  that  fatal  day,  found  that  his 
wife  had  left,  and  later,  on  bis  way  to  a 
neighbor,  learned  that  Mr.  Tibbitts  had  as- 
sisted her,  with  her  effects,  to  his  home,  he 
was  confronted  with  his  own  conduct  toward, 
and  course  of  treatment  of,  hla  wife,  and 
with  the  results  which  naturally  flow  from 
such  conduct  and  treatment.  Being  thus  con- 
fronted with  bis  own  wrong,  the  prisoner  had 
no  right  to  assume,  as  he  now  affects  to  have 
assumed,  that  his  wife  bad  l^t  him  because 
of  the  existence  of  improper  relations  be- 
tween her  and  him  who  was  assisting  her, 
and  then,  in  the  absence  of  any  evidence  of 
defilement  or  attempt  to  defile,  pursue  and 
deliberately  slay  them.  There  is  absolutely 
no  proof  In  the  record  to  Justify  under  the 
statute,  or  that  would  mitigate  at  common 
law,  such  a  willful  and  premeditated  mur- 
der as  this  is  shown  to  be.  There  is  no 
testimony  showing  that  there  was  a  defile- 
ment, or  an  attempt  to  defile  the  wife  of  the 
prisoner,  and  therefore  there  was  no  proof 
upon  which  to  base  such  an  instruction  as 
the  defendant  requested.  It  is  true  there  is 
evidence  to  the  effect  that,  after  the  accused 
bad  shot  bis  wife,  she  pleaded  with  him  not 
to  shoot  Mr.  Tibbitts,  saying  that  he  was  not 
to  blame;  that,  if  any  one  was  at  fault,  it 
was  herself.  But,  In  the  light  of  the  chrcum- 
stances  which  caused  her  to  leave  the  de- 
fendant, such  statement  so  made  by  her  can- 
not reasonably  be  construed  into  an  admis- 
sion of  defilement  If  the  accused  bad  been 
acting,  as  he  would  now  have  it  appear  that 
be  acted,  under  the  belief  that  there  was 
defilement,  that  plea  or  statement  of  itself 
ought  to  have  indicated  to  him  that  he  might 
be  mistaken,  and  caused  him  to  hesitate,  for. 
If  there  had  been  a  defilement,  or  an  attempt 
to  defile,  it  would  have  been  contrary  to 
nature,  especially  in  her  tender  years,  for  her, 
conscious  of  impending  death,  to  plead  in- 
nocence as  to  the  author  of  her  misfortune. 
Doubtless  what  the  unfortunate  young  wife, 
stricken  down  by  her  own  husband,  meant, 
by  her  last  utterance,  was  that,  if  there  was 
any  fault,  It  lay  in  her  attempt  to  leave  her 
busband,  for  which,  evidently,  in  her  opin- 
ion. Mr.  Tibbitts  was  not  to  blame.  Nor  is 
there  any  evidence  showing  or  tending  to 
show  that  Mr.  Tibbitts  ever  advised  Mrs. 
Botha  to  leave  her  husband.  Instead  of 
hesitating,  however,  the  accused  simply  de- 
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manded  an  "explanation,"  and,  without  giv- 
ing time  to  explain,  deliberately  killed  Mm 
whom  his  dying  wife  bad  just  declared  In- 
nocent, and  thus  committed  the  homicide  for 
which  he  Is  here  called  upon  to  answer. 

The  prisoner  now  claims  that  the  killing 
of  his  wife  was  an  accident;  that  he  put  the 
gun  to  her  back  to  push  her  aside,  and  ac- 
cidently  shot  her.  -But  when  his  conduct  in, 
immediately  after  shooting  her,  as  appears 
from  the  evidence  of  witness  Rose,  exam- 
ining the  wound,  and  pronouncing  it  a  good 
job,  is  considered  In  connection  with  his  con- 
versation with  the  witness  Patterson,  several 
hours  after  the  killing,  wherein,  among  other 
things,  clearly  showing  malice  aforethought, 
he  declared,  "She  was  the  first  one  to  get  It," 
and  said,  "I  fixed  them  both  so  they  could 
go  off  to  heaven  together,"  his  claim  of  ac- 
cident becomes  futile,  and  but  suggests  per- 
jury added  to  hideous  and  shocking  murder. 
Nature  herself  must  revolt  at  such  a  crime, 
and  pronounce  the  perpetrator  an  inhuman 
prodigy.  Surely,  It  suggests  the  lamentable 
thought  that,  after  all,  no  creature  upon 
Ood's  footstool  is  susceptible  of  greater  cruel- 
ty than  fallen  man.  It  seems  a  mind  once 
bent  on  total  depravity  has  depths  fathom- 
less. As  to  such  a  case,  a  court  of  justice 
can  but  permit  the  majesty  of  the  law  to 
assert  itself  for  the  protection  of  law-abiding 
humanity  and  the  purification  of  society. 

Under  the  facts  and  circumstances  disclos- 
ed by  this  record,  we  do  not  hesitate  to  hold 
that  the  request  to  charge  under  consideration 
was  properly  refused,  and  that  the  instruc- 
tions of  the  court  above  quoted  were  more 
liberal,  in  favor  of  the  prisoner,  than  was 
warranted  by  the  proof.  Nor  do  we  think 
the  court,  under  the  circumstances  erred  In 
refusing  either  of  the  other  requests  of  the 
defendant  to  charge.  Nor,  after  careful  ex- 
amination and  consideration  of  all  the  ques- 
tions presented,  do  we  find  any  reversible 
error. 

The  judgment  must  therefore  be  afflrmed, 
and  the  case  remanded  for  further  proceed- 
ings according  to  law.     It  is  so  ordered. 

BASKIN,  C.  J.,  and  McCARTY,  J,,  concur. 


(27  Utah.  342) 

JOHNSON  V.  HIBBARD. 

(Supreme  Court  of  Utah.    Feb.  26,  1904.) 

CHATTEL  M0RT0A0E8— VALIDITY— failure:  TO 
REX:0RD—FORECL0SUP.E^PLEADINGS— SUFFI- 
CIENCY—AIDER— ATTORNKY'S  FEES— REASON- 
ABLENESS—NONNEOOTIABLB  NOTES— TRANS- 
FER —  NOTICE  OF  ASSIGNMENT  —  PAYMENT 
AFTER  NOTICE. 

1.  A  complaint,  in  a  suit  to  foreclose  a 
chattel  mortgage  securing  a  note,  alleging  that 
the  note  and  mortgage  were  made  and  delivered 
by  defendant  to  the  payee,  who  afterwards,  be- 
fore maturity,  and  for  a  valuable  coosidera- 
tion,  assij^neu  aud  delivered  the  same  to  plain- 
tiff, who  has  ever  since  been  the  owner  and 
bolder  of  the  same,  and  that  the  note  is  due 
and  wholly  unpaid,  is  suSicieat  to  withstand  a 
general  demurrer. 
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2.  In  a  suit  to  foreclose  a  chattel  mortgage, 
where  the  evidence  is  uot  before  the  Supreme 
Court,  it  must  assume  that  the  attorney's  fee 
allowed  by  the  trial  court  was  reasonable  and 
justified  by  the  proof. 

3.  An  omission  In  a  complaint  of  the  technical 
words  rendering  a  note  negotiable  in  form  is 
supplied  by  an  incorporation  of  the  note  itself, 
containing  the  words  "or  order,"  in  the  an- 
swer, and  defendant  is  bound  thereby. 

4.  Although  a  note  was  in  form  nonnegotia- 
ble,  its  assignment  by  the  paj;ce  by  delivery  to 
plaintiff  for  a  valuabl/e  consideration,  and  in 
good  faith,  operated  as  an  equitable  assign- 
ment of  the  same,  and  bound  the  maker  after 
notice  given  to  him  by  plainti£E  before  actual 
payment  to  an  attachiug  creditor  of  the  payee, 
and  notice  before  levy  of  the  attachment  was 
not  necessary. 

5.  Under  Rev.  St.  1898,  |  150,  declaring 
chattel  mortgages  invalid  against  the  rights  and 
interests  of  any  person  other  than  the  parties, 
unless  accompanied  by  aflidavit  of  good  faith, 
and  filed  in  the  office  of  the  recorder,  the  fact 
that  a  mortgage  was  accompanied  only  by  the 
afiidavit  of  the  mortgagor,  and  was  not  recorded 
or  accompanied  by  an  affidavit  of  the  mortga- 
gee, did  not  render  it  void  as  between  the  par- 
ties, where  no  rights  of  others,  by  purchase, 
attachment,  or  otherwise,  had  intervened. 

Appeal  from  District  Court,  Cache  County: 
C.  H.  Hart,  Judge. 

Action  by  Jacob  C.  Johnson  against  C.  A. 
Htbbard.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed, 

Geo.  Q.  Rich,  for  appellant  J.  C.  Wal- 
ters, for  respondent 

BARTCH,  J.  This  is  a  suit  to  foreclose  a 
chattel  mortgage  which  was  given  to  secure 
the  payment  of  a  promissory,  note  of  even 
date  therewith.  The  complaint,  among  other 
things,  alleges  that  on  July  26,  1902,  the  note 
and  mortgage  were  made  and  delivered  by 
the  defendant  to  Herman  Spcnst  the  payee; 
that  afterwards  the  payee,  before  maturity, 
for  a  valuable  consideration,  assigned  and 
delivered  the  same  to  the  plaintiff,  who  has 
ever  since  been  the  owner  and  holder  of  the 
same;  and  tliat  the  note  is  due  and  wholly  un- 
paid. The  defendant  denied  generally  the  al- 
legations of  the  complaint  except  certain 
matters  which  he  admitted,  and  referred  to 
the  note  and  mortgage,  and  made  them  a 
part  of  the  answer.  As  a  further  defense,  it 
is  averred  in  the  answer  that  the  note  has 
been  fully  paid,  satisfied,  and  discharged; 
the  amount  thereof  having  been  paid,  as  is 
alleged,  by  the  maker,  to  a  judgment  cred- 
itor in  an  attachment  suit,  wherein  the  payee 
was  defendant,  and  in  -which  such  amount 
was  attached.  The  note,  as  is  shown  by  the 
answer,  upon  its  face  was  payable  to  "Her- 
man Spenst  or  order."  It  appears  from  the 
findings  of  fact  (the  evidence  not  being  be- 
fore us)  that  on  July  26,  1902,  the  defendant 
made,  executed,  and  delivered  to  Herman 
Spenst  the  promissory  note  in  dispute,  for 
the  sum  of  $50,  payable  60  days  after  date, 
and,  as  security  for  its  payment,  also  exe- 
cuted and  delivered  to  the  payee  a  mort- 
gage on  personal  property,  but  the  mortgage 

t  Z.  See  Pleading,  vol.  39,  Ceat.  Dig.  {  1344. 


was  never  filed  (or  record;  that  on  Septem- 
ber 1,  1902,  the  payee,  for  a  valuable  cwi- 
sideration,  assigned  the  note  and  mortgage, 
without  indorsement  to  the  plaintiff;  that 
on  September  2oth,  same  year,  the  Sidney 
Stevens  Implement  Company,  in  an  action 
pending  in  a  justice's  court,  entitled  '"Sid- 
ney Stevens  Implement  Company  v.  Herman 
Spenst"  attached  the  amount  due  from  Hib- 
bard  to  Spenst  on  the  note,  and  on  the  next 
day  (September  26th)  the  plaintiff,  Johnson, 
notified  Hibbard  that  be  was  the  owner  of 
the  note  and  mortgage  by  assignment  from 
the  payee;  that  on  October  25,  1902,  Hib- 
bard, notwithstanding  the  notice  of  Johnson 
that  he  was  the  owner  of  the  note  and  mort- 
gage, paid  the  amount  due  thereon  to  the  at- 
tachiug creditor;  and  that  the  assignment 
of  the  note  and  mortgage  was  not  made  to 
defraud  the  attaching  or  any  other  creditor. 
As  conclusions  of  law,  the  court  found  tbat 
the  plaintid  was  the  legal  holder  and  owner 
of  the  note  and  mortgage,  and  that  the  de- 
fendant had  no  legal  right  to  pay  the  amount 
due  thereon  to  the  attaching  creditor,  and 
rendered  Judgment  in  favor  of  the  plaintiff 
for  the  amoimt  of  the  note,  ?25  attorney's 
fee,  and  costs  of  suit,  and  ordered  a  sale  of 
the  mortgaged  property  to  satisfy  the  judg- 
ment. 

The  appellant  insists  that  the  court  erred 
in  overruling  his  demurrer  to  the  complaint 
We  think  not  The  demurrer  was  a  general 
one,  and,  while  it  must  be  admitted  tbat  the 
complaint  is  subject  to  criticism,  and  might 
have  been  vulnerable  to  a  specific  plea,  still 
the  allegations  are  sufficient  to  withstand  a 
general  demurrer. 

Nor  is  the  assignment  of  error  respecting 
the  attorney's  fee  allowed  by  the  court  well 
taken.  The  evidence  is  not  before  us,  and 
therefore  we  must  assume  the  fee  allowed 
was  reasonable  and  justified  by  the  proof. 

The  main  question  herein  presented  is 
whether  the  court  erred  in  deciding  that  the 
rcRiMDdent  was  the  legal  owner  and  holder 
of  the  note  and  mortgage,  and  that  he  was 
entitled  to  a  decree  of  foreclosure.  The  ap- 
pellant's contention,  in  effect;  is  that  It  does 
not  appear  from  the  allegations  of  the  com- 
plaint that  the  note  was  negotiable  in  form, 
it  not  appearing  from  such  allegations  that 
it  was  payable  "to  order"  or  "bearer";  that 
therefore  the  note  was  not  negotiable,  and 
thus  the  respondent  by  delivery  to  him,  be- 
came simply  an  assignee  or  transferee  of  the 
note  and  mortgage;  that,  being  merely  an  as- 
signee or  transferee  of  a  nonnegotiable  in- 
strument, in  order  to  be  protected  as  a  pm'- 
chaser  of  the  note  he  was  bound  to  give  no- 
tice to  the  maker  of  his  title,  before  notice  of 
the  attachment  was  served  upon  such  maker; 
that  he  having  failed  to  give  the  maker  such 
notice,  the  latter.  Immediately  upon  the  levy 
of -the  attachment  became  liable  to  the  at- 
taching creditor  to  the  amount  due  on  the 
note:  that,  upon  pa.vmcnt  being  made  to  such 
creditor,  the  obligation  or  debt  evidenced  by 
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the  note  wae  discharged;  and  that  thereafter 
the  assignee  had  no  recourse  upon  the  maker, 
and  no  right  to  have  the  mortgage  foreclosed. 
The  position  of  the  appellant,  under  the  cir- 
cumstances of  this  case,  Is  not  sound.  It  Is 
true,  the  allegations  of  the  complaint,  giving 
merely  a  general  description  of  the  note,  do 
not  contain  the  technical  words  vyhich  render 
such  an  instrument  negotiable  in  form;  but 
the  note  Is  referred  to  and  made  a  part  of  the 
answer,  which  shows  that  It  was  made  "to 
Herman  Spenst,  or  order,"  thus  supplying  the 
omission  in  the  complaint,  and  the  appellant 
must  be  held  bound  by  bis  answer.  But  if  It 
should  be  conceded  that  the  note,  in  form, 
was  nonnegotlable,  still  the  assignment  by 
the  payee  by  delivery  to  the  respondent,  for 
a  valuable  consideration,  in  good  faitli,  was 
bhidltig  upon  the  maljer,  after  notice  of  the 
assignment  given  before  actual  payment  of 
the  money  to  the,  attaching  creditor.  The  as- 
signee was  not  bound  to  give  notice  to  the 
maker  of  his  title  before  the  levy  of  the  at- 
tachment Such  notice,  given  before  payment 
by  the  maker,  was  sufficient  Upon  receiving 
information  or  notice  of  the  assignment,  it 
became  the  duty  of  the  maker,  in  his  answer 
to  the  attachment  proceedings,  to  state  that 
fact,  for  tlie  protection  of  his  own  rights  as 
well  as  those  of  the  assignee;  and  if  he  had 
already,  at  the  time  of  notice  of  the  assign- 
ment, made  his  answer,  then  it  was  his  duty 
to  amend  it  so  as  to  inform  the  court  of  the 
actual  state  of  facts,  and  enable  it  to  relieve 
him  from  the  payment  of  the  money  at  his 
peril.  Having  failed  to  do  this,  and  having 
paid  the  money  due  upon  the  note  to  the  at- 
taching creditor  of  his  own  volition,  after 
notice  of  the  assignment,  he  is  not  discharged 
from  his  obligation  under  the  note  and  mort- 
gage; nor  can  he  now  plead  such  payment  In 
bar  of  this  suit.  That  payiflent  affords  him 
no  protection  against  this  action  to  foreclose 
the  mortgage,  or  against  a  second  payment  to 
the  assignee. 

The  delivery  of  the  note  and  mortgage,  for 
a  valuable,  consideration,  operated  as  an  equi- 
table assignment  of  the  same;  and  the  as- 
signee and  holder  of  the  note  had  a  right, 
after  notice'  of  .the  assignment  to  the  maker 
before  voluntary  payment  by  him  to  the  at- 
tachment creditor  in  the  suit  against  the  as- 
signor, to  enforce  a  second  payment  to  him, 
under  our  statute,  by  suit  in  his  own  name, 
without  a  written  assignment  or  an  indorse- 
ment. 

In  Drake  on  Attachment,  S  608,  the  law 
applicable  to  this  class  of  cases  is  stated 
thus:  "An  assignment  of  a  debt  will  protect 
the  rights  of  the  assignee  from  a  subsequent 
attachment  against  the  assignor,  though  no 
notice  may  have  been  given  to  the  debtor  be- 
fore the  attachment,  If  it  be  given  In  time  to 
enable  him  to  take  advantage  of  It  before 
Judgment  against  him  as  garnishee.  And  it  Is 
his  duty  at  any  time  before  such  judgment  to 
make  such  notice  known  to  the  court,  failing 
in  which,  the  Judgment  will  avail  him  noth- 


ing as  a  defense  against  an  action  by  an  as- 
signee of  the  debt."  And  In  section  607a  the 
author  says:  "The  obligation  of  the  gar- 
nishee to  state  In  his  answer  the  fact  of  his 
having  received  Information  of  an  assignment 
of  the  debt  is  not  dispensed  with  by  the  fact 
that  the  assignee  knew  of  the  garnishment, 
and  might  have  intervened  and  asserted  his 
right  to  the  money."  Drake  on  Attachment, 
§1  607-610;  Wade  on  Attachment,  §  4'72;  Da- 
vis V.  Johnson,  4  Colo.  App.  545,  36  Pac.  887; 

B.  B.  Boom  Co.  v.  Brisbois,  14  Wash.  173,  44 
Pac.  153;  O'Neal  v.  Seixas,  85  Ala.  80,  4 
South.  745;  Kay  nor  v.  Hoagland,  39  N.  Y. 
Super.  Ct.  11;  Littletleld  v.  Smith,  17  Me.  327; 

C.  &  St  L.  R.  Co.  V.  Killenberg,  82  111.  295; 
Dennis  v.  Twitchell,  10  Mete.  180;  White  v. 
Callinan,  19  Ind.  43;  7  Am.  Dig.  (Cent.  Bd.) 
737,  I  497. 

Nor  was  the  mortgage,  which  was  accom- 
panied only  by  the  athdavit  of  the  mortgagor, 
void,  as  between  the  parties  thereto,  or  the 
mortgagor  and  assignee  of  the  mortgage,  be- 
cause not  recorded  and  unaccompanied  by  an 
affidavit  of  the  mortgagee;  no  rights  of  third 
parties  as  to  the  mortgaged  property,  by 
purchase,  attachment,  or  otherwise,  having 
intervened.    Section  150,  Rev.  St  1898. 

We  find  no  reversible  error  In  the  record. 
The  judgment  Is  affirmed,  with  costs. 

BASKIN,  C.  J.,  and  McOARTY,  J.,  concur. 


(27  Vtab,  3<) 
STATE  ex  rel.  BROWN  y.  THIRD  JUDI- 
CIAL DIST.  CT. 
(Supreme  Court  of  Utah.     Feb.  25,  1904.) 

PROHIBITION— PROPRIETY  OF  ISSUANCE-CRIM- 
INAL  PROSEX^UTION  —  ISSUANCE  OF  WAR- 
RANT—PUELliilNARY  PROCEDURE. 

1.  A  writ  of  pioliibition  will  not  issue  to  re- 
strain crimiual  proceedings  on  the  ground  that 
Rev.  St.  S  4012,  providing  that  when  a  com- 
plaint is  made  tiefore  a  magistrate,  charging 
n  crime,  the  magistrate  must  examine  the  com- 
plainant under  oath,  and  may  also  examine  other 
persons  and  take  their  depositions;  and  section 
4(315,  providiug  that,  where  a  complaint  is  made 
by  a  person  other  than  the  county  attorney, 
the  compiaiDt  aad  other  evideuee  taken  by  the 
magistrate  must  be  submitted  to  the  county 
attorney  before  a  warrant  issues — were  not  com- 
plied with;  the  decision  of  the  question  being 
withiu  the  jurisdiction  of  the  trial  court,  and 
the  accused  s  remedy  for  an  erroneous  ruling 
being  by  appeal. 

Original  application  for  an  alternative  writ 
of  prohibition  by  the  state  of  Utah,  on  the 
relation  of  Arthur  Brown,  against  the  court 
of  the  Third  Judicial  District,  criminal  divi 
sion;  Judge  Charles  W.  Morse,  presiding. 
Writ  denied. 

W.  H.  King  and  O.  C.  Dey,  for  petitioner. 
M.  A.  Breeden,  Atty.  Gen.,  Dennis  C.  Elch- 
nor,  Dist  Atty.,  and  Geo.  Westervelt,  Co. 
Atty.,  for  respondent 

B.\SKIN,  C.  J.  An  information  In  tlie  case 
of  the  State  of  Utah  v.  Arthur  Brown  having 


H  L  See  ProtalblUoB,  vol.  40.  Cent.  Dig.  it  7.  U- 
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been  filed  In  the  Third  District  court  of  Salt 
Lake  county  by  the  district  attorney,  char- 
ging the  defendant,  Arthur  Brown,  with  the 
crime  of  adultery,  he  afterwards  appeared 
and  moved  the  coturt  to  quash  the  informa- 
tion. The  motion  having  been  denied,  the  de- 
fendant entered  a  plea  to  the  jurisdiction  of 
the  court,  which  having  been 'overruled,  the 
defendant  on  the  8th  day  of  Februai-y,  1904, 
applied  to  this  court  for  an  alternative  writ 
of  prohibition,  requiring  Charles  W.  Morse, 
the  presiding  judge  of  the  criminal  division 
of  said  court,  to  show  cause  why  said  court 
should  not  be  restrained  from  further  pro- 
ceeding In  said  case  upon  said  information.' 
It  is  alleged  In  the  petition  and  affidavit  of 
the  petitioner  "that  the  facts  upon  which 
said  application  is  made  are  these:  That  the 
said  procedure  was  begun  by  a  complaint 
signed  and  sworn  to  before  W.  L.  Emery, 
deputy  clerk,  and  thereafter  a  warrant  was 
Issued  by  Hon.  C.  B.  Diehl,  Judge  of  the  city 
'court  of  Salt  Lake  City;  that  said  complaint 
was  never  shown  to  said  C.  B.  Dlehl  prior 
to  the  issuing  of  the  warrant;  that  the  com- 
plainant was  never  examined  by  him,  and  no 
witnesses  whatever  were  examined  by  the 
said  C.  B.  Dlehl  before  the  Issuing  of  said 
warrant;  that  the  provisions  of  section  4612 
of  the  Revised  Statutes  of  1898  were  never 
compiled  with.  In  this,  to  wit:  that  the  said 
magistrate,  C.  B.  Diehl,  did  not  examine  the 
said  complainant  under  oath,  or  any  other 
person,  or  take  any  deposition,  but,  as  a  mat- 
ter of  fact,  the  complainant  in  said  cause, 
one  A.  H.  Steele,  a  d^uty  sheriff,  had  no 
knowledge  whatever  of  the  commission  of 
said  offense,  of  his  own  knowledge,  and  only 
heard  of  it;  that  the  complaint  was  used 
merely  as  a  formality,  shown  to  the  clerk, 
never  examined  by  the  magistrate,  C.  B. 
Diehl,  and  therefore  this  depon^it  alleges 
and  claims  that  the  Issuing  of  the  warrant 
was  without  authority,  and  the  subsequent 
proceedings  ware  without  jurisdiction;  that, 
upon  the  flling  of  the  complaint  In  said  city 
court,  a  warrant  was  prepared  by  said  clerk 
and  signed  by  the  said  judge,  and  thereafter 
the  said  defendant  was  arrested  on  the  said 
warrant,  and  held  to  answer  to  a  preliminary 
examination;  that,  upon  the  said  preliminary 
examination.  It  devel<^>ed  that  the  said  com- 
plainant, A.  H.  Steele,  had  no  knowledge  of 
his  own  as  to  the  commission  of  the  of- 
fense. Thereupon  the  said  magistrate,  Hon. 
C.  B.  Dlehl,  required  the  said  defendant  and 
affiant  to  appear  In  the  district  court  to  an- 
swer to  an  information  therein  to  be  filed, 
and  thereafter  the  Information  heretofore 
mentioned  was  filed." 

The  foregoing  alleged  facts  were  among 
those  upon  which  the  motion  to  quash  and 
the  plea  to  the  jurisdiction  were  based.  Nei- 
ther the  form  nor  substance  of  the  complaint, 
the  warrant  of  arrest,  the  commitment,  or 
the  information  Is  questioned;  the  only  ob- 
jection being  that  the  preliminary  steps  men- 
tioned In  sections  4612,  4015,  Rev.  St  1898, 


were  not  taken.    Before  the  motion  and  plea 
were  overruled,  several  witnesses  in  behalf 
of  the  defendant  were  examined  as  to  the 
preliminary  steps  taken.    The  district  court 
had  jurisdiction  of  the  subject-matter  of  the 
Information,  and  therefore  was  authorized  to 
decide  whether  the  steps  taken,  as  shown 
by  the  testimony  of  the  witnesses  examined, 
were  sufiident  to  sustain  the  information, 
and  also  to  decide  the  question  of  jiu-lsdlction 
incidentally   raised   by   the   defendant.      In 
passing  upon  the  motion  to  quash  and  the 
plea  to  the  jurisdiction,  the  district  court  did 
not  exceed  its  jurisdiction,  but  acted  within 
the  scope  of  its  authority,  and,  if  It  erred 
(which  is  a  matter  not  now  before  us  for 
consideration),  the  defendant's  remedy  Is  by 
appeal,  and  not  by  the  writ  of  prohibition. 
This  view   is  sustained  by  the  authorities 
upon  the  subject.    In  the  case  of  Murphy  v. 
Superior  Court,  58  Cal.  520,  which  arose  un- 
der section  811  of  the  Penal  Code  of  that 
state,  the  provisions  of  which  are  substan- 
tially the  same  as  section  4612  of  the  Revised 
Statutes  of  Utah  of  1898,  the  court  rendered 
the  following  opinion,  to  wit:    "This  is  an 
application  for  a  writ  of  prohibition  to  stop 
the  trial  of  a  case  now  pending  in  the  supe- 
rior court  within  and  for  the  county  of  Co- 
lusa.   The  application  sets  forth  that  the  pe- 
titioner is  l>eing  prosecuted  by  informatioa 
in  said  court  for  the  crime  of  an  assault  with 
Intent  to  commit  murder,  and  that  the  magis- 
trate t)efore  whom  the  preliminary  examina- 
tion took  place  'did  not  examine,  on  oath  or 
otherwise,  the  informer  or  prosecutor,  and 
did  not  examine,  on  oath  or  otherwise,  any 
witness  or  witnesses,  and  did  not  take  any 
deposition  or  depositions  of  any  witness  or 
witnesses,  and  no  depositions  of  the  informer 
or  prosecutor,  or  any  witness  or  witnesses 
produced  by  the  informer  or  any  other  per^ 
son,  was  or  were  taken  <«  subscribed  at  all 
or  at  said  time.'  Conceding  the  above  facts, 
the  omissions  complained  of  did  not  affect 
the  question   of   jurisdiction,  and   therefore 
prohibition  is  not  the  proper  remedy."   The 
same  court,  in  Spect  v.  Superior  Court,  59 
Cal.  319,  said:    "The  writ  [of  prohibition]  Is 
dismissed  in  this  case  on  the  authority  of 
Murphy  v.  Superior  Court  of  Colusa  County, 
58  Cal.  520."    In  Strouse  v.  Police  Court,  85 
Cal.  49,  24  Pac.   747,   the  cotirt  held   that 
"where  the  petitioner  was  arrested  under  a 
warrant  issued  on  a  complaint  filed  in  tlie 
police  court,  and  charged  with  a  misdemean- 
or, in  having  carried  on  business  without  a 
license,  and  pleaded  'Not  guilty,*  and  also 
filed  a  plea  to  the  jurisdiction  of  the  court,  a 
writ  of  prohibition  will  not  be  issued  to  re- 
strain the  court  from  proceeding   with  the 
trial  of  the  action,  as  the  petitioner  has  s 
plain,  speedy,  and  adequate  remedy  at  law. 
by  appeal  to  the  superior  court,  if  he  should 
be  convicted."    In  Mines  D'Or,  etc.,  Soc.  v. 
Superior  Court  91  Cal.  101,  27  Pac.  532.  a» 
court  said:   "We  do  not  deem  It  either  neces- 
sary or  proper  to  determine  at  tills  time 
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whether  the  action  now  pending  against  pe- 
titioners In  the  superior  conrt  ie  one  In  which 
the  stunmons  can  be  legally  served  by  publi- 
cation. That  court  has  Jurisdiction  of  the 
subject-matter  of  the  action,  and  whether  It 
has  obtained  jurisdiction  over  the  persons  of 
petitioners  la  a  question  which  It  must  de- 
termine for  itself  before  entering  judgment 
In  the  action,  and  which  It  has  the  same  au- 
thority to  pass  upon  as  any  other  question 
of  law  or  fact  which  may  arise  during  Its 
progress;  and  If,  in  the  decl^on,  error  shall 
be  committed,  to  the  prejudice  of  petitioners, 
the  law  aftords  them  a  plain,  speedy,  and  ad- 
equate remedy  by  an  appeal  from  any  Judg- 
ment which  may  be  entered  against  them. 
Agassiz  T.  superior  Court,  90  Cal.  101  [27 
Pa'c.  49],  and  cases  cited."  In  Agassiz  v. 
Superior  Court,  90  Cal,  101,  27  Pac.  40,  the 
conrt  held  that  the  fact  that  the  question  of 
Jurisdiction  Is  incidentally  raised  in  an  ac- 
tion does  not  present  a  sufficient  cause  for 
granting  a  writ  of  prohibition.  Jacobs  v. 
Superior  Court,  133  Cal.  364,  65  Pac.  826,  85 
Am.  St.  Rep.  204,  Is  to  the  same  effect.  In 
the  case  of  Murphy  t.  Superior  Court,  84  Cal. 
692-596,  It  Is  said  in  the  opinion  that  "It  Is 
contended  by  the  petltlmier  that  the  respond- 
«it  has  no  Jurisdiction  to  appoint  him  guard- 
Ian  of  these  minors  on  his  own  petition  there- 
for, on  the  ground  that  a  guardian  cannot  be 
appointed  by  the  court  where  one  has  already 
been  appointed  by.  deed.  The  Code  provides 
that  the  superior  court  may  appoint  guard- 
ians of  minors  'who  have  no  guardian  legally 
appointed  by  will  or  deed.'  Code  Civ.  Proc. 
i  1747;  Civ.  Code,  !  243.  And  provision  Is 
made  for  the  appointment  of  a  guardian  by 
deed  of  the  parents  of  minor  children.  Civ. 
Code,  8  241.  But  the  superior  court  has  gen- 
eral Jurisdiction  of  the  matter  of  appoint- 
ment of  guardians,  and,  as  an  Incident  to  this 
Jurisdiction,  It  must  have  the  power  to  hear 
and  determine  the  fact  whether  a  testa- 
mentary guardian  has  been  legally  appolqted, 
or  not.  If  80,  Its  Jurisdiction  cannot  be  at- 
tacked In  this  collateral  way.  If,  upon  a  di- 
rect appeal,  it  appeared  that  a  testamentary 
guardian  had  theretofore  been  legally  ap- 
pointed, the  order  granting  letters  would,  no 
doubt,  be  reversed,  but  not  on  the  ground 
that  the  court  had  no  Jurisdiction  of  the  sub- 
ject-matter." In  Wreden  v.  Superior  Court, 
55  Cal.  604,  It  Is  held  that  the  writ  of  prohi- 
bition will  not  lie  to  restrain  the  superior 
court  from  passing  upon  a  motion  to  dismiss 
an  Information,  and  in  the  opinion  It  is  said: 
"As  the  court  has  Jurisdiction  of  the  subject- 
matter  of  the  action  and  of  the  person  of  the 
defendant,  It  can,  in  the  exercise  of  Its  Juris- 
diction, hear  and  determine  any  motion 
which  may  be  made  therein,  and  for  that 
purpose  may  refer  to  and  consider  any  pa- 
pers on  file  In  the  case,  or  offered  on  the 
bearing  of  the  motion,  and  do  any  and  all 
things  necessary  and  proper  to  a  complete 
exercise  of  Its  jurisdiction."  In  Powelson  v. 
Lockwood,  82  Cal.  613,  23  Pac.  143,  the  court 


held:  "A  writ  of  prohibition  is  not  allowable 
to  prevent  a  Justice's  court  from  tr.ving  a 
charge  of  vagrancy,  under  section  647  of  the 
Pen.al  Code,  without  a  Jury.  The  Justice's 
court  has  Jurisdiction  of  the  subject-matter, 
and  any  error  as  to  its  mode  of  procedive 
cannot  be  arrested  or  corrected  by  the  writ 
of  prohibition;  the  defendant  having  a  plain, 
speedy,  and  adequate  remedy  by  appeal  to 
the  superior  court"  "Where  the  Inferior 
court  has  Jurisdiction  of  the  matter  In  con- 
troversy, prohibition  will  not  lie.  The  virrit 
does  not  He  to  prevent  a  subordinate  court 
from  deciding  erroneously  or  from  enforcing 
an  erroneous  judgment  In  a  case  In  which  It 
has  a  right  to  adjudicate,  and  it  matters  not 
whether  the  court  below  has  decided  correct- 
ly or  erroneously.  Its  jurisdiction  of  the 
matter  in  controversy  being  conceded,  prohi- 
bition will  not  lie  to  prevent  an  erroneous 
exercise  of  that  Jurisdiction.  The  exercise 
of  power  wiilch  it  Is  sought  to  prohibit  must 
be  wholly  unauthorized  by  law."  23  Am.  & 
Eng.  Ency.  Law,  pp.  200,  201,  202.  "It  Is 
usually  held  that  a  prohibition  Is  not  a  writ 
of  right,  but  that  its  allowance  rests  In  the 
sound  discretion  of  the  conrt  In  some  Juris- 
dictions the  rule  is  that  the  granting  of  the 
writ  is  obligatory  In  clear  cases,  where  there 
Is  an  entire  absence  of  Jurisdiction;  the 
courts  holding  that  It  Is  discretionary  only 
where  there  is  another  legal  remedy,  or 
where  the  Jurisdiction  Is  doubtful  or  depends 
upon  facts  not  apparent  of  record,  or  where 
the  application  Is  made  by  a  stranger  Instead 
of  by  a  party  In  Interest"  23  Am.  &  Eng. 
Ency.  Law,  p.  212,  and  cases  cited  in  notes. 

It  Is  ordered  that  the  application  for  the 
writ  of  prohibition  be  denied,  and  that  the 
applicant  pay  the  costs. 

BARTCH  and  McOARTT,  JJ„  concur. 


In  re  SNOW  et  al. 


(17  UUh.  2«) 


(Supreme  Court  of  Utah.    Feb.  16,  1904.) 

ATTORNETS— DISBARMENT  —  UNPROFESSIONAL 
CONDUCT  —  SCANDALOUS  PLEADINGS  —  AT- 
TACKING HONESTY  OF  JUDGE— DEFENSES. 

1.  Where  false  allegatioas  employed  in  a 
pleading  reflect  upon  the  character  of  a  justice 
of  the  Supreme  Coart  as  a  jadicial  officer,  the 

garty  using  such  language  cannot  be  excused 
y  filing,  in  disbarment  proceedings,  a  disclaim- 
er that  any  such  meaning  was  intended. 

2.  Const,  art.  6,  f  19,  provides  that  judicial 
officers  shall  be  liable  to  removal  from  office 
for  crimes,  misdemeanors,  or  malfeasance  in  of- 
fice. Rev.  St  1898,  5  4156,  makes  it  a  crim- 
inal conspiracy  for  two  or  more  persons  to  con- 
spire to  falsely  maintain  any  action.  Defend- 
ant's answer  m  an  action  alleged  that  a  jus- 
tice of  the  Supreme  Court  had  conspired  with 
plaintiff,  and  used  the  weight  of  his  personal, 
as  well  as  judicial,  influence  to  indnce  plaiatiff 
to  bring  the  suit  and  that  it  was  not  bona  fide, 
but  colorable,  and  brought  solely  for  the  purpose 
of  gratifying  the  malicious  instincts  of  the  jus- 
tice, and  on  an  understanding  that  the  fruits 
of  the  litigatiou  should  be  divided  between  the 
justice  and  plaintiff.  Held,  that  the  language 
meant  that  the  justice  had  bartered  bis  judicial 
influence  for  a  portion  ot  the  fruits  of  the  liti- 
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cation,  and  heoce  charced  a  oonapiracy  rendw 
log  the  jnstic*,  U  tme,  liable  to  removal  from 
office. 

3.  The  action  in  which  the  auswer  was  filed 
baTine  been  one  for  the  cancellation  of  a  con- 
tract between  plaintiff  and  defendant,  and  the 
allegations  in  question  having  been  false  and 
irrelevant  to  the  issue,  the  defendant  in  the  ac- 
tion, who  was  an  attorney  and  was  respousibla 
for  the  allegations  in  the  answer,  should  be  dis- 
barred for  a  period  of  60  days. 

4.  While  the  conduct  of  thfe  attorney  who 
drew  the  auswer  at  the  direction  of  defendant 
was  such  as  to  be  condemned,  in  deference  to 
the  position  of  the  committee  of  the  bar  who 
appeared  in  the  matter,  proceedings  against 
him  for  disbarment  would  be  dismissed. 

Baskin,  C.  J.,  dissenting  in  part,  and  holding 
that  two  of  the  respondents  should  be  perma- 
nently disbarred. 

Disbarment  proceedings  against  Alvlras  E. 
Snow,  W.  H.  Wilkins,  and  J.  M.  Bowman. 
Alviras  EL  Snow  ordered  disbarred  for  the 
period  of  60  days,  and  proceedings  dismissed 
as  to  the  other  respondents. 

In  pursuance  of  an  order  made  by  tbis 
court  in  the  case  of  Morrison  t.  Snow,  26 
Utah,  247,  266,  72  Pac.  924,  a  citaUon  was 
Issued  under  the  seal  of  the  court  to  A.  B. 
Snow,  W.  H.  Williins,  and  J.  M.  Bowman, 
requiring  them,  and  each  of  tbem,  to  appear 
In  this  court  and  show  cause,  If  any  tbey 
have,  why  their  licenses  as  attorneys  and 
counselors  at  law  should  not  be  revoked  for 
unprofessional  conduct  and  the  violation  of 
their  oaths  as  such  attorneys  and  counselors 
at  law.  The  unprofessional  conduct  upon 
which  the  order  and  citation  were  based  con- 
sisted of  certain  false  and  slanderous  charges 
made  by  Snow  in  bis  answer  filed  in  the  suit 
of  Morrison  t.  Snow  et  al.,  supra.  By  an 
examination  of  the  record  in  that  case  it  will 
be  seen  that  Morrison  brougbt  an  action  in 
equity  against  Snow  to  liave  canceled  and 
rescinded  a  certain  contract  entered  into  be- 
tween them  whereby  Morrison  sold  and  de- 
livered to  Snow  145,000  shares  of  mining 
stock.  The  only  relief  asked  by  Morrison 
was  a  cancellation  and  a  return  of  the  mining 
stock,  whtcb  he  alleged  Snow  had  obtained 
from  him  through  fraud.  Snow,  in  his  an- 
swer, denied  the  material  allegations  relied 
on  by  Morrison  for  a  recovery,  and  further  al- 
leged that  Mr.  Justice  Bartch,  who  was  then, 
and  Is  now,  a  member  of  this  conrt,  but  who 
was  in  no  way  or  manner  connected  with  the 
transaction  which  was  the  subject-matter  of 
the  action,  "conspired  and  confederated  with 
the  said  Morrison,  and  used  the  weight  of  his 
personal  as  well  as  Judicial  influence  to  In- 
dtice  the  said  Morrison  to  bring  bis  said  suit; 
that  the  said  suit  is  colorable,  and  Is  not  a 
bona  fide  suit,  but  is  brought  and  Is  the  result 
of  a  conspiracy  between  the  said  Bartch  and 
the  said  Morrison  for  the  sole  purpose  of 
gratifying  the  malicious  instincts  of  said 
Bartch,  •  •  *.  and  it  is  agreed  between 
them  that  the  fruits  resulting  from  this  suit. 
If  any,  shall  be  divided  between  the  said 
Bartch  and  the  said  Morrison."  In  his  prayer 
Snow  asked  that  Justice  Bartch  be  made  a 
party  to  the  suit,  which  was  done. 


It  will  be  readily  observed  that  Justice 
Bartch  was  neither  a  necessary  nor  pr(q>er 
party  to  the  action,  as  Snow's  ability  to  de- 
feat the  action  and  prevent  a  recovery  by 
Morrison  In  no  way  depended  upon  the  truth 
or  falsity  of  the  charges  made  against  Jus- 
tice Bartch.  Morrison's  right  to  a  recovery 
depended  entirely  upon  his  ability  to  prove 
the  fraud  alleged  In  his  complaint,  and  any 
advice  he  may  have  received,  or  any  influ- 
ence. If  any,  that  may  have  been  brought  to 
bear  on  him  to  Induce  him  to  bring  the  action, 
could  In  no  way  affect  his  legal  rights.  The 
evidence,  however.  In  the  case,  atfirmatively 
shows  that  the  foregoing  allegations  against 
Justice  Bartch  were  utterly  false  and  with- 
out any  foundation  whatever.  On  this  fea- 
ture of  the  case  the  trial  court  found  "that 
the  allegations  in  the  answer  of  the  defendant 
Alviras  B.  Snow  of  and  concerning  the  de- 
fendant George  W.  Bartch  were  and  are 
false,  and  no  evidence  was  Introduced  on  the 
hearing  tending  In  any  degree  to  sustain  the 
same,  *  *  *  and  all  such  allegations  in 
the  answer  of  Alviras  G.  Snow  are  false  and 
made  without  foimdation  in  fact,  and  they 
are  not  sustained  by  any  testimony  what- 
ever." As  a  conclusion  of  law  the  court 
found  "that  the  allegations  in  the  answer  of 
defendant  Alviras  K.  Snow  •  ♦  •  of  and 
concerning  defendant  George  W.  Bartch  are 
scandalous  and  malicious,  and  that  the  same 
be,  and  by  order  and  decree  of  this  court  are, 
stricken  from  the  files  and  records  of  this 
court  as  scandalous,  malicious,  and  imperUr 
nent."  In  the  decree  the  court  "ordered  and 
adjudged  that  the  allegations  contained  In 
the  answer  of  the  defendant  Alviras  £>.  Snow 
♦  •  •  concerning  the  defendant  George  W. 
Bartch  are  impertinent  and  scandalous,  and 
that  they  be  and  are  stricken  from  the  files 
of  this  court" 

E^ch  of  the  respondents  has  filed  his  sep- 
arate answer  to  the  citation.  Alviras  B. 
Snow  In  his  answer,  so  far  as  material  here, 
alleges  that  "certain  allegations  '^ere  made 
by  atflant  in  his  answer  in  the  case  mention- 
ed In  the  citation,  to  wit,  C.  D.  Morrison  v. 
Alviras  B.  Snow  et  al.,  which  were  construed 
to  be  prejudicial  to  the  name  of  the  said 
Honorable  Geo.  W.  Bartch;  but  whatever 
was  said  by  affiant,  either  in  his  answer  or 
as  a  witness  in  said  case,  nothing  was  by  him 
written  or  said  with  intent  to  impugn  the 
honor  or  refiect  upon  the  integrity  <rf  the 
said  Q.  W.  Bartch  as  a  member  of  this  hon- 
orable court,  as  a  Judicial  officer."  And 
again:  "That  affiant  had  no  intention  what- 
ever of  casting  any  refiection  upon  this  court, 
or  upon  tbe  Honorable  Geo.  W.  Bartch,  as  a 
member  of  this  court,  and  that.  If  there  be 
anything  which  can  be  so  construed,  it  was 
certainly  not  intentional  on  the  part  of  this 
affiant"  He  concludes  his  answer  by  alleging 
that  he  only  knows  in  a  general  way  what 
charges  are  meant  to  be  made  against  him. 
and  asks  that  if  any  further  action  is  to  b« 
taken  against  him  that  the  charges  be  made 
more  Bpecill&    This  latter  plea  Is  also  lnt»' 
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posed  by  respondent  W.  H.  Wllklns.  In  the 
opinion  of  this  court  in  the  case  of  Morrison 
V.  Snow  et  al.,  supra,  the  scandalous  matter 
above  referred  to,  and  upon  which  the  order 
and  citation  is  based,  is  set  out  in  detail  and 
very  fuily  considered  and  discussed,  and  a 
casual  reading  of  the  opinion  will  not  leave 
any  doubt  as  to  what  the  unprofessional  con- 
duct mentioned  In  the  order  and  citation  con- 
sists of;  hence  there  is  absolutely  no  merit 
whatever  to  the  plea  that  respondents  are 
not  fully  advised  of  what  they  have  to  meet 
and  answer. 

Respondent  Wilkins,  in  his  answer,  alleges, 
in  part,  as  follows:  "Believing  that  a  proper 
respect  for  this  honorable  court  demands  it, 
emphatically  and  unequivocatlngly  disclaims 
any  Intent  to  show  disrespect  to  this  court, 
and  Insists  that  none  of  his  actions  as  an  at- 
torney or  otherwise  can  be  in  any  way  con- 
strued as  disrespectful  to  this  court;  that 
the  allegations  incorporated  by  said  respond- 
ent Into  the  answer  of  said  Snow  were  so  in- 
corporated by  him  as  Snow's  attorney  after 
the  same  were  vouched  for  as  true  by  said 
Snow,  who  was  a  man  of  truth  and  veracity, 
as  well  as  of  business  standing  in  this  com- 
munity, respondent  also  being  advised  that 
said  Snow  was  an  attorney  at  law  and  an 
officer  of  this  court,  and  Snow's  said  answer 
was  therefore  so  prepared;  •  •  ♦  that 
said  charges  were  so  incorporated  into  said 
answer  after  a  careful  consideration  of,  and 
a  full  aud  firm  belief  In  the  truth  of,  the 
same;  that  the  said  allegations  were  so  made 
against  the  said  Bartch  as  an  individual,  and 
not  as  a  judge  of  this  court;  that  no  charge 
was  made  of  any  abuse  of  his  official  posi- 
tion, but  simply  of  the  use  of  the  'weight 
of  influence'  derived  from  his  said  position, 
and  that  only,  in  so  far  as  the  said  Bartch 
could  not,  if  he  engaged  In  ordinary  business 
affairs  with  men,  divest  himself  of  the 
'weight  of  influence'  derived  from  his  ofBdal 
position.  Respondent  further  expressly  dis- 
claims being  actuated  in  said  proceedings  by 
any  malice  whatever  against  the  said  Bartch 
in  Incorporating  said  charges  in  said  answer 
as  aforesaid,  respondent  being  at  the  time  a 
total  stranger  to,  and  having  no  relations  of 
any  kind  whatever,  official  or  otherwise,  with, 
the  said  Bartch;  but  respondent  states  that 
he  was  simply  actuated  In  said  proceedings 
by  his  sense  of  duty  to  his  client,  and,  while 
hoping  that  In  the  conduct  and  management 
of  so  difficult  a  case  he  was  able  to  and  did 
do  his  whole  duty  In  this  regard,  he  does  not 
feel,  after  a  careful  consideration  of  his  acts, 
that  he  has  exceeded  that  duty  In  any  de- 
gree." 

Respondent  3.  M.  Bowman,  In  his  answer, 
80  far  as  material  here,  alleged:  "Tl)at  he 
was  one  of  the  attorneys  for  plaintiff  and  ap- 
pellant Alviras  E.  Snow  in  the  case  above  re- 
ferred to;  that  this  defendant  did  not  pre- 
pare any  of  the  pleadings  or  written  or  print- 
ed arguments  in  said  case,  and  did  not  have 
anything  directly  to  do  in  the  preparation  or 
dictadon  Of  them  or  either  of  them."    After 


stating  that  he  participated  In  the  trial  and 
knew  of  the  '  "^gatlons  contnlned  In  the 
pleadings,  and  liiat  he  honestly  and  conscien- 
tiously believed  that  the  matters  therein  al- 
leged were  proper  and  legitimate  subjects  of 
investigation,  and  that  they,  If  proved,  would 
affect  the  legal  rights  of  his  client,  he  further 
alleged:  "That  any  statements  or  allegations 
of  facts  contained  In  said  complaint  affecting 
the  Honorable  George  W.  Bartch,  a  Justice  of 
this  court,  were  vouched  for  by  defendant's 
client,  and  defendant  had  no  knowledge  con- 
cerning them;  but  this  defendant  avers  that 
giving  such  statements  or  allegations  any 
apparent  Indorsement  by  signing  his  name  to 
any  of  the  pleadings  or  papers  in  said  cause 
was  done  solely  for  the  purpose  of  presenting 
the  grievances  of  his  client  to  a  court  for  in- 
vestigation, and  was  done  without  any  malice 
or  Illwlll  against  said  Bartch,  and  without 
any  Intent  to  reflect  upon  the  Integrity  or 
character  of  said  Bartch,  nor  with  the  intent 
In  any  way  or  In  any  manner  to  attack  the 
dignity  of  this  or  any  other  court  or  Judge 
thereof."  The  defendant  In  the  same  digni- 
fied tone  explains  his  connection  with  the 
case  on  appeal. 

The  disclaiiners  that  respondents  Intended 
to  reflect  upon  Justice  Bartch  as  a  member 
of  this  court,  or  as  a  Judicial  otHcer,  cannot 
excuse  them,  as  the  language  used  clearly 
shows  the  contrary  to  be  the  case.  It  char- 
ges the  Justice  with  having  "conspired  and 
confederated  with  the  said  Morrison,  and  used 
the  weight  of  his  personal  as  well  as  Judicial 
Influence  to  induce  the  said  Morrison  to  bring 
the  said  suit" 

Alviras  E.  Snow,  In  pro.  per.  W.  H.  VCil- 
Ulns,  in  pro.  per.  J.  M.  Bowman,  in  pro.  per. 
J.  E.  Frick,  C.  O.  Richards,  and  E.  M.  Allison, 
Jr.,  amlcl  curiae. 

McCARTY,  .T.,  after  stating  the  facts,  de- 
livered the  opinion  of  the  court 

It  will  be  observed  that  Snow  referred  to 
Justice  Bartch  as  a  person  possessing,  first  a 
"personal,"  and,  second,  a  "Judicial,"  influ- 
ence, and  he  charges  him  -vfrlth  having  used 
the  weight  of  this  dual  influence— "Judicial" 
1  as  well  as  "personal"— to  incite  and  stir  up 
I  groimdless  litigation,  and  that  his  motives  toe 
I  doing  so  were,  first  to-gratify  his  malicious 
!  instincts,  and,  second,  to  share  In  the  fruits. 
If  any,  of  the  litigation.    In  other  words.  Jus- 
tice Bartch  was  accused  of  bartering  his  Judi- 
cial Influence  for  a  portion  of  the  prospective 
fruits    to    be   derived   from    vexatious   and 
groundless  litigation.    Tlie  language  used  is 
not  suscpptlble  of  any  other  Interpretation. 
The  meaning  and  Intent  must  be  determined 
by  a  fair  Interpretation  of  the  language  used. 
And  It  Is  a  familiar  rule  of  law  that  every 
sane  man  Intends  the  natural  and  necessary 
consequences  of  his  own  deliberate  acts.     1 
i  Greenl.  Ev.  18;   People  v.  Wilson  et  al.,  64 
III.  103,  16  Am.  Rep.  528;  State  v,  McClaugh- 
erty,  33  W.  Va.  250,  10  S.  E.  407.    A  mem- 
ber of  this  .court  is  thus  deliberately,  wan- 
tonly, and  falsely  charged  with  having  eu- 
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tered  Into  a  criminal  conspiracy  (section  4150, 
Rev.  St  18.08),  a  crime  for  which,  If  there 
were  any  facts  from  which  guilt  could  be 
reasonably  inferred,  he  could,  and  In  all 
probability  would,  be  made  a  defendant  In 
a  criminal  proceeding,  and  he  would  also  be 
liable  to  Impeachment  and  removal  from  of- 
fice (section  19,  art  6,  Const).  Such  false 
and  scandalous  accusations,  when  made  by  a 
sworn  officer  of  the  court,  whose  duty  it  is  to 
maintain  the  respect,  honor,  and  dignity  of 
the  judiciary,  is  a  scandal  that  must  neces- 
sarily aftect  the  courts,  and  lias  a  tendency 
to  degrade  and  bring  into  public  disrepute 
the  entire  Judicial  department  of  the  state, 
and  thereby  weaken  its  efficacy  and  destroy 
its  usefulness.  If  such  practices  are  to  be 
permitted  and  indulged  in  by  attorneys  who 
are  indifferent  to  the  duties  Imposed  upon 
them  by  the  oath  they  have  taken,  and  who 
have  but  little  or  no  regard  for  the  ethics  of 
the  legal  profession— and  we  regret  to  say 
experience  has  shown  that  occasionally  one 
of  this  class  is  to  be  found  in  nearly  every 
jurisdiction— the  confidence  that  the  masses 
of  the  people  have  always  had  in  the  courts 
of  Justice  In  this  country,  and  the  respect 
they  have  always  entertained  for  them,  are 
bound  to  be  to  some  extent  weakened  and 
their  moral  support  accordingly  withdrawn. 
Accusations  of  so  grave  and  serious  a  char- 
acter, when  made  against  a  judge  in  his  offi- 
cial capacity,  as  was  done  in  this  case,  by 
an  attorney,  must  necessarily  have  a  much 
greater  influence  on  the  public  mind  than 
when  made  in  the  heat  of  passion  by  some 
defeated  and  disappointed  litigant,  as  the 
public  has  a  right  to,  and  many  no  doubt  will, 
because  of  the  attorney's  position  and  his 
connection  and  affiliation  with  the  courts  and 
judicial  officers,  give  credence  to  the  char- 
ges, however  false  and  unjustifiable  they  may 
t>e.  Take  away  the  confidence  of  the  people, 
sind  the  moral  influence  of  both  the  bench 
and  bar  is  gone,  and  their  effectiveness  de- 
stroyed, because  the  interests  of  the  court 
and  bar  are  so  Interwoven  that  one  cannot  be 
undermined  without  pulling  down  the  other. 
The  enforcement  and  protection  of  public 
and  private  rights— In  fact,  civil  liberty  itself 
—depends  upon  the  Independence  of  the  bar 
being  upheld  and  maintained  Inviolate  on  the 
one  hand,  and  the  respect  and  dignity  of  the 
courts  on  the  other.  In  fact,  no  man  who 
values  his  character,  honor,  and  good  name 
more  than  public  notoriety,  and  who  has  a 
decent  respect  for  the  good  opinion  of  his 
fellow  men,  would  ever  aspire  to  become  a 
member  of  a  court  if  he  is  to  be  thus  falsely 
and  wantonly  vilifled  and  slandered  by  attor- 
neys who  are  an  integral  part  of  the  judicial 
machinery.  And  no  attorney  who  has  any 
regard  for  his  own  manhood  and  pride  for 
bis  profession  would  care  to  practice  before 
a  court  which  has  so  far  forgotten  the  re- 
spect It  owes  Itself,  and  its  duty  to  the  pub- 
lic, as  to  permit  such  outrages  to  go  unre- 
buked.  Under  otir  system  of  popular  govern- 
ment, the  only  sure  way  for  the  courts  to 


maintain  the  high  standing  for  integrity  and 
incorruptibility  they  have  always  occupied 
in  the  public  mind  is  to  merit  it  by  a  fearless 
and  conscientlouB  discharge  of  every  moral 
and  legal  obligation  imposed  upon  them.  Bat 
even  when  they  have  done  this  courts  cannot 
maintain  their  dignity,  and  retain  the  respect 
and  confidence  of  the  people,  if  they  permit 
attorneys  to  recklessly,  falsely,  and  without 
any  justification  or  excuse  whatever,  make 
sweeping  charges  of  official  misconduct  and 
corruption  against  the  judicial  officers.  And 
when  an  attorney  in  a  judicial  proceeding,  or 
otherwise,  for  tiie  purpose  of  showing  his 
contempt  and  illwill  for  a  judicial  officer, 
willfully  makes  false  and  defamatory  char- 
ges, criminal  In  character,  of  official  miscon- 
duct against  such  officer,  which  tend  to  ha- 
mlllate  and  disgrace  him  and  bring  into  coo- 
tempt  the  court  of  which  he  is  a  member, 
such  attorney  not  only  becomes  a  reproach  to 
his  profession,  but  a  menace  to  the  dignity  of 
the  court,  and  thereby  hinders  and  obstnicts 
the  administration  of  Justice.  As  was  said 
by  this  court  In  considering  tliis  same  ques- 
tion in  Morrison  y.  Snow  et  al.,  supra:  "In 
the  interest  of  good  government  and  the  pro- 
tection of  individuals  and  their  own  dignity. 
It  is  absolutely  necessary  that  courts  exercise 
their  power,  not  only  to  compel  their  office* 
to  perform  their  duties  In  accordance  with 
law  and  proper  deconmi,  but  to  revoke  the 
license  of  an  attorney  when  his  conduct  Is 
reprehensible  and  he  acts  in  violation  of  the 
statute,  and  when  his  retention  as  an  oflScer 
would  become  a  reproach  to  the  court  and  a 
menace  to  Its  dignity  and  usefulness." 

That  courts  are  inherently  clothed  with  this 
power,  and  tlrnt  it  Is  their  duty.  In  proper 
cases,  to  exercise  it,  however  disagreeable 
such  duty  may  be.  Is  supported  by  an  over- 
whelming weight  of  authority.  "The  power 
to  strike  from  the  rolls  is  inherent  in  the 
court  itself.  No  statute  or  rule  is  necessary 
to  authorize  the  punishment  in  proper  cas- 
es. Statutes  and  rules  may  regulate  the  pow- 
er, but  they  do  not  create  It  It  Is  necessary 
for  the  protection  of  the  court,  the  proper 
administration  of  justice,  the  dignity  and 
purity  of  the  profession,  and  for  the  public 
good  and  the  protection  of  clients."  Weeks, 
Attorneys,  154.  In  4  Cyc.  908,  the  rule  is 
stated  as  follows:  "It  is  the  duty  of  an  attor- 
ney not  merely  to  observe  the  rules  of  court- 
eous demeanor  in  open  court,  but  also  to  ab- 
stain out  of  court  from  all  insulting  language 
and  offensive  conduct  toward  tfie  judges  per- 
sonally for  their  judicial  acts.  Vor  a  breach 
of  this  duty  the  attorney  may  be  suspended 
or  disbarred."  See  case  cited  in  note.  And 
again,  on  page  911,  same  volume:  "Profes- 
sional misconduct  or  neglect  of  duty  as  an 
attorney  is  a  good  ground  for  suspension  or 
'lisbarment"  People  t.  Green  iColo.)  3  Pat 
05,  49  Am.  Rep.  351;  In  re  Brown  (Wya)  4 
Pac.  1085.  "The  obligation  which  attorneys 
assume  when  they  are  admitted  to  the  bar  is 
not  merely  to  be  obedient  to  the  constitution 
and  laws,  but  to  maintain  at  all  times  the 
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respect  dae  to  courts  ot  Justice  and  Judicial 
officers.  Tbis  obligation  is  not  discharged 
by  merely  observing  tlie  rules  of  courteous 
demeanor  in  open  court,  but  Includes  abstain- . 
Ing  out  of  court  from  insulting  language  and 
offenslye  conduct  towards  the  Judges  person- 
ally for  their  Judicial  acts;"  and  "so  also  us- 
ing written  or  spoken  language  reflecting  un- 
justly upon  the  character  or  integrity  of  the 
Judge  of  the  court  is  conduct  unbecoming  an 
attorney  and  an  Indignity  upon  the  court,  and 
will  Justify  the  summary  disbarment  of  the 
attorney  guilty  of  it  ♦  •  •  It  is  a  general 
and  well-settled  rule  that  counsel  are  exempt 
from  liability  for  defamatory  language  in  the 
pleadings  published  or  uttered  in  the  course 
of  Judicial  proceedings,  provided  such  lan- 
guage is  pertinent  and  material  to  the  case. 
But  this  rule  of  lenience  does  not  apply,  and 
cannot  be  pleaded  as  a  defense,  in  proceed- 
ings to  disbar  an  attorney  for  maliciously 
slandering  the  Judge  before  whom  he  has  con- 
ducted litigation;  in  such  a  case  the  defend- 
ant can  only  protect  himself  by  showing  the 
tratb  of  the  charges  alleged."  A.  &  E.  Enc. 
Law  (2d  Ed.)  pp.  306,  307;  State  v.  Mc- 
Clangherty,  33  W.  Va.  250,  10  S.  E.  407; 
People  T.  WUson,  64  111.  195,  16  Am.  Rep. 
528;  People  \.  Green,  »  Colo.  506,  13  Pac. 
514;  Ex  parte  Wall,  107  U.  S.  265,  2  Sup.  Ct 
569,  27  U  Ed.  552;  State  v.  Winton,  11  Or. 
456,  5  Pac.  337,  50  Am.  Rep.  486.      . 

We  do  not  claim,  nw  do  we  wish  to  be  un- 
derstood as  holding,  that  a  Judge  cannot  be 
made  a  party  to  an  action  or  proceeding,  or 
that  be  cannot  be  sued  direct  on  matters  re- 
lating to  his  private  transactions,  and  the 
party  suing,  be  be  attorney  or  layman,  has 
the  same  rights  and  privileges  that  are  ac- 
corded to  litigants  generally.  He  may,  in  good 
faith,  allege  in  bis  pleadings  any  facts  per- 
tinent to  the  case  which.  If  proved,  would  en- 
title him  to  relief,  and  the  party  making  the 
allegations  will  be  protected,  even  though  be 
should  fall  in  his  proof  to  substantiate  them. 
What  we  do  hold  Is  that  attorneys  cannot  be 
permitted  to  use  the  privilege  thus  accorded 
them  as  a  shield  to  protect  themselves  in 
making  false,  scandalous,  and  defamatory 
charges  against  a  court  or  Judicial  officer,  or 
for  that  matter  against  any  person,  which 
charges  were  not  In  issue  and  upon  which  no 
relief  could  be  granted,  tor  the  sole  purpose 
of  scandalizing  and  disgracing  the  party  at 
whom  they  are  directed.  No  attempt  was 
made  by  respondents  to  prove  the  charges 
made  against  Justice  Bartch,  who  waived  all 
legal  objections  that  could  have  been  made 
to  the  order  making  bim  a  party,  and  who 
came  in  and  answered  the  allegations  char- 
ging him  with  official  misconduct,  and  de- 
manded a  full  investigation,  and  the  record 
shows  tliat  they  not  only  refused  to  but  were 
unable  to  produce  a  scintilla  of  proof  to  sup- 
port them.  Morrison,  the  only  person,  ex- 
cepting Justice  Bartcb,  who  was  in  a  position 
to  know  Just  what  transpired  between  the 
Justice  and  himself,  testified  emphatically  and 


positively  that  Justice  Bartcb  never  advised 
him  to  bring  suit  against  Snow,  but,  on  the 
contrary,  advised  him  not  to  sue,  and  no  at- 
tempt was  made  to  contradict  or  disprove 
this  evidence.  The  evidence  on  this  point  la 
copied,  in  the  case  of  Morrison  v.  Snow  et  al., 
supra.  No  claim  is  made  in  their  answers 
to  the  order  and  citation  that  there  was  any 
truth  in  the  accusations  made,  or  that  there 
was  any  fact  or  circumstance  from  which  an 
inference  could  be  drawn  of  improper  con- 
duct on  the  part  of  the  Justice.  The  only 
Justification  or  excuse  that  Snow  makes  is 
that  be  did  not  intend  to  reflect  upon  the  Jus- 
tice as  a  Judicial  officer. 

By  request  and  invitation  of  the  court  the 
bar  association  of  this  state  appointed  a  com- 
mittee consisting  of  three  of  their  members, 
all  gentlemen  of  high  standing  in  their  pro- 
fession, to  appear  at  the  hearing  of  tills  mat- 
ter, not  as  prosecutors  nor  as  counsel  for 
respondents,  but  as  friends  of  the  court. 
After  a  careful  review  of  the  case  and  the 
matter  upon  which  the  order  and  citation 
are  based,  they  unanimously  decided  that 
there  is  not  sufficient  before  the  court  to  au- 
thorize it  to  further  proceed  in  the  matter, 
and  that  the  proceedings  should  be  dismissed; 
that,  while  the  charges  made  against  Justice 
Bartcb  might  be  a  sufficient  cause  or  ground 
for  preferring  charges  against  respondent 
Snow  for  unprofessional  conduct,  from  the 
record  as  it  now  stands  no  penalty  can  be 
legally  inflicted.  The  entire  record  contain-  • 
ing  the  impertinent  and  slanderous  matter 
under  consideration  as  made  and  brought  to 
this  court  by  respondents  is  before  us,  and 
after  a  very  thorough  examination  of  it,  and 
many  of  the  adjudicated  cases,  wherein  the 
same  principles  involved  in  this  proceeding 
are  exhaustively  discussed,  we  regret  to  say 
that  we  are  forced  to  a  different  conclusion, 
as  to  the  court's  powers  and  duties,  from  that 
arrived  at  by  the  able  counsel  who  have  ap- 
peared before  us  and  so  thoroughly  discussed 
the  questions  Involved.  The  attitude  of  coun- 
sel, and  the  grave  and  delicate  responsibility 
imposed  upon  the  court,  have  impelled  us  to 
proceed  with  caution  and  great  deliberation, 
and  to  carefully  and  dispassionately  consider 
every  feature  of  the  case,  and  we  feel  that 
to  follow  the  course  outlined  by  counsel 
would  be  a  warrant  and  license  for  unscrup- 
ulous and  evil-disposed  attorneys  in  the  fu- 
ture, whenever  they  form  a  personal  dislike 
for  a  court  or  Judicial  officer,  or  have  some 
fancied  grievance  against  either,  to  commit 
similar  outrages.  For  a  court  to  sit  supinely 
by  and  permit  sucb  slanderous  and  imwar- 
ranted  charges  to  be  made  by  one  of  its  own 
officers  against  the  official  integrity  of  one  of 
its  members  as  was  done  in  the  case  before 
us.  which  the  records  of  the  court  show  con- 
clusively to  be  false,  would  be  recreancy  on 
the  part  of  the  court  that  would  Invite,  if  not 
merit,  contempt  for  courts  and  Judicial  au- 
thority, the  effect  of  which  would  be  demor- 
alizing and  far-reaching. 
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In  view  of  the  fact  that  respondent  Bow- 
man had  nothing  whatever  to  do  with  the 
preparation  of  the  case,  and  the  manly  and 
diguifled  tone  of  his  answer,  we  are  disposed 
to  accept  bis  plea  that  he  entertained  no  mal- 
ice or  ill  will  iu  what  be  did,  and  dismiss  the 
case  as  to  htm  without  further  comment 

Respondent  Wilkins  stands  in  an  entirely 
different  light.  He  prepared  the  case  and 
drafted  the  pleadings  and  assumed  the  man- 
agement and  control  of  the  case  throughout, 
and  if  he  believed  the  statements  and  repre- 
sentations made  by  his  client  at  the  time  be 
prepared  the  pleadings,  respecting  the  alleged 
conspiracy  between  Morrison  and  Justice 
Bartch,  he  must  certainly  have  known  of 
their  utter  falsity  before  the  trial  was  con- 
cluded, and,  as  these  allegations  contained 
no  matter  whatever  that  was  pertinent  to 
the  case.  It  was  bis  duty,  as  an  attorney,  to 
at  least  cease  parading  tbem  before  the  court 
and  public.  The  plea  that  he  believed  tbem 
to  be  material  and  relevant  to  the  case  can- 
not be  accepted  from  a  man  of  his  intelli- 
gence and  experience  at  the  bar.  That  the 
plea  is  made  in  bad  faith  is  evident  from 
the  fact  that  he  repeatedly,  during  bis  argu- 
ment of  that  case  in  this  court,  stated:  "We 
[referring  to  himself  and  associates]  do  not 
ask  for  anything  against  Judge  Bartch.  We 
care  nothing  about  him,"  etc.  Therefore  his 
conduct  cannot  be  too  strongly  condemned. 
But  iu  deference  to  the  position  of  the  bar 
as  outlined  by  the  members  of  the  committee 
who  have  appeared  In  the  case,  and  the  al- 
legations in  his  answer  that  he  inserted  the 
scandalous  matter  referred  to  in  Snow's  an- 
swer on  the  assurance  of  Snow  that  they 
were  true,  the  case  against  him  is  also  dis- 
missed. 

The  position  of  respondent  Snow,  we  re- 
gret to  say,  is  different  from  that  of  either 
of  the  other  respondents.  He  was  not  mis- 
led and  deceived  by  any  statement  or  repre- 
sentations of  others,  and  be  does  not  cl.Tlm 
that  there  was  any  fact  or  clrcnhistnnoe  that 
justified  the  slightest  suspicion  of  official  mis- 
conduct on  the  part  of  Justice  Bartch.  Un- 
der tliose  circumstances  it  would  be  a  re- 
proach to  the  court  and  a  violation  of  public 
duty  to  suff'er  to  go  unrebuked  and  unpunish- 
ed one  of  its  officers  who  has  thus,  without 
one  single  fact  or  circumstance  to  jastlfy  it, 
willfully,  maliciously,  and  falsely  charged  one 
of  its  members  with  having  entered  into  a 
criminal  conspiracy,  in  which  he  bartered 
and  sold  the  weight  of  bis  Judicial  Influence 
for  a  portion  of  the  prospective  fruits  of 
colorable  and  vexatious  litigation,  which  he 
alleges  such  member  Incited  and  stirred  up 
for  the  purpose  of  gratifying  a  petty  vin- 
dlctiveness  on  the  part  of  such  member.  The 
offense  of  Snow  is  indeed  of  such  gravity 
that  we  would  be  entirely  within  the  law  if 
we  should  proceed  to  Inflict  the  severest  pen- 
alty and  permanently  disbar  bim.  But  Snow, 
we  may  assume  from  the  record  in  this  case, 
has  heretofore  conducted  himself  in  bis  pro- 


fession with  uprightness  and  Integrity  and  as 
becoming  a  man  of  good  moral  character; 
and.  as  said  by  Justice  Field  in  the  case  of 
Ex  parte  Wall,  supra:  "To  disbar  an  attor- 
ney is  to  Inflict  upon  him  a  punishment  of 
the  severest  character.  He  is  admitted  to  the 
bar  only  after  years  of  study.  The  profes- 
sion may  be  to  him  the  source  of  great  emolu- 
ment. If  possessed  of  fair  learning  and  abil- 
ity, he  may  reasonably  expect  to  receive  from 
bis  practice  an  income  of  several  thousand 
dollars  a  year.  *  •  •  To  disbar  him,  hav- 
ing such  practice.  Is  equivalent  to  depriving 
him  of  bis  capital.  It  would  often  entail 
poverty  upon  himself  and  destitution  upon 
his  family."  And  further:  "The  power  of 
Inflicting  such  punishment  should  never  be 
exercised  unless  absolutely  necessary  to  pro- 
tect the  court  and  the  public  from  one  shown 
•  •  •  to  be  unfit  to  be  a  member  of  an 
honorable  profession."  We  acquiesce  in  the 
views  thus  expressed  by  Justice  Field,  and 
therefore  conclude  that  Snow  is  not  unfit  to 
continue  in  the  practice  of  bis  profession, 
although  bis  conduct  in  the  particular  matter 
under  consideration  was  exceedingly  repre- 
hensible, and  not  only  merits  condemnation, 
but  deserves  and  must  receive  such  punish- 
ment as  will  emphatically  communicate  to 
sncii  members  of  the  profession  as  have  any 
disposition  to  offend  In  like  manner  our  dis- 
approbation of  such  conduct  by  officers  of 
this  court,  and  as  will  impress  upon  them 
that  similar  transgressions  in  future  will  be 
visited  with  severe-  consequences,  and  that 
the  lenity  shown  in  this  case  must  not  be 
regarded  as  a  precedent  by  which  the  court 
will  be  governed  hereafter  in  dealing  with  a 
like  offense. 

It  is  therefore  ordered  that  the  respondent 
Snow  be,  and  he  is  hereby,  suspended  from 
his  rights  and  privileges  as  an  attorney  and 
counselor  in  the  courts  of  this  state  for  a 
period  of  60  days  from  this  date. 

MARIOXEAUX,  District  Judge,  concurs. 

BASKIN,  C.  J.  Under  the  provisions  of 
subdivision  2,  §  120,  Rev.  St.  1888,  an  attor- 
ney may  be  removed  or  suspended  for  a 
"violation  •  •  •  of  his  duties  as  such 
attorney."  Under  section  122,  "proceedings 
to  remove  an  attorney  •  •  •  may  be  tak- 
en by  the  court  for  matters  within  its  knowl- 
edge, or  taken  upon  the  information  of  an- 
other." Under  section  122,  when  the  viola- 
tion by  an  attorney  of  his  duties  is  brought 
to  the  knowledge  of  the  court,  as  in  the 
pending  matter,  by  the  record  in  a  case  in 
which  the  attorney  appears,  the  court  on  its 
own  motion,  without  formal  complaint,  affi- 
davit, or  petition,  may  Institute  proceedings 
for  disbarment  or  suspension.  6  Ency.  PI.  & 
Pr.  712.  The  facts  upon  which  the  citation 
in  the  landing  matter  is  based  were  brought 
to  the  knowledge  of  this  court  by  the  record 
in  the  case  of  Morrison  v.  Snow  et  al.,  pre- 
sented to  us  on  appeal  from  the  judgment 
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of  the  Third  District  Court  These  facta  are 
not  controverted,  and  the  only  question  for 
our  consideration  Is  whether  they  show  such 
misconduct  on  the  part  of  the  attorneys  cited 
to  show  cause  as  warrants  their  disbarment 
or  suspension. 

It  Is  clear  from  the  undisputed  facts,  which 
are  fully  stated  In  the  opinion  by  my  asso- 
ciate, Mr.  JusUce  McCAUTY.  that  the  aUe- 
gations  In  the  answer  of  Snow,  relating  to 
Mr.  Justice  Bartch,  as  stated  In  the  decree 
and  findings  In  the  case  of  Morrison  v.  Snow 
et  al.,  are  Impertinent,  scandalous,  false,  and 
malicious,  and  that  no  evidence  was  Intro- 
duced to  sustain  In  any  degree  any  of  said 
allegations.  They  constituted  no  defense  to 
the  action,  and  furnished  no  basis  for  any 
relief  whatever.  Their  Irrelevancy  is  so  ap- 
parent, and  their  natural  tendency  so  inju- 
rious, as  to  utterly  exclude  the  Idea  that  they 
were  made  through  ignorance  of  their  Irrel- 
evancy or  for  the  purpose  of  asserting  any 
right.  The  false  and  defamatory  allegations 
constitute  sutHcient  ground  for  the  mainte- 
nance of  an  action  for  libel,  unless,  under  the 
law,  they  are  privileged. 

In  the  case  of  McLaughlin  v.  Cowley,  127 
Mass.  316,  the  declaration  In  the  suit  of 
I^ggate  V.  Moulton  charged  McLaughlin  with 
having  "caused  to  be  put  to  death,  imme- 
diately after  Its  birth,  an  Illegitimate  child 
bom  to  him,"  and  was  signed  by  the  attorney 
for  the  plaintiff  in  that  suit.  McLaughlin 
afterwards  Instituted  an  action  of  libel 
against  the  attorney,  and  the  Supreme  Court 
of  Massachusetts  held  that  "a  defamatory 
statement  contained  in  the  declaration  in  an 
action,  signed  by  counsel.  If  not  pertinent  or 
material  to  the  Issue,  is  not  privileged;  and 
in  an  action  of  libel  against  the  coimsel  he 
cannot  justify  by  showing  his  belief  that  it 
was  true,  the  source  of  his  information,  or 
his  instructions  from  his  client."  In  the 
opinion  that  court  said:  "It  seems  to  be  set- 
tled by  the  English  authorities  that  Judges, 
counsel,  parties,  and  witnesses  are  absolute- 
ly exempted  from  liability  to  an  action  for 
defamatory  words  published  in  the  course 
of  Judicial  proceedings;  and  the  same  doc- 
trine is  generally  held  In  the  American  courts, 
with  the  qualiflcaUon,  as  to  parties,  counsel, 
and  witnesses,  that  their  statements  made  In 
the  course  of  an  action  must  be  pertinent  and 
material  to  the  case.  The  doctrine  thus  q'ual- 
itied  was  set  forth  by  Shaw,  C.  J.,  in  an  elab- 
orate opinion  in  Hoar  v.  Wood,  3  Mete. 
(Mass.)  li)3.  The  qualification  of  the  Eng- 
llsb  rule  is  adopted  in  oMer  that  the  protec- 
tion given  to  individuals  in  the  interest  of 
an  efUcient  administration  of  justice  may  not 
be  abused  as  a  cloak  from  beneath  which  to 
gratify  private  malice.  •  ♦  ♦  To  hold 
that  such  statements,  thus  uncalled  for  and 
irrelevant,  are  privileged,  as  part  of  plead- 
ings in  a  cause,  would  be  to  disregard  the 
salutary  modltlcatlon  of  the  English  rule 
which  has  been  made  by  the  American  courts, 
and  is  stated  in  Rice  t.  Coolidge  [121  Mass. 


393].  The  defendant  stands,  therefore,  as  to 
liability  to  an  action  on  account  of  these 
statements,  precisely  as  if  be  had  published 
them  in  a  newspaper,  and  cannot  Justify  by 
showing  his  belief  that  they  were  true,  the 
sources  of  his  information,  or  his  instructions 
from  his  client.  It  is  only  when  words  are 
published  on  an  occasion  which  makes  them 
privileged  that  the  belief  of  the  publisher 
that  they  are  true  can  be  shown."  In  the 
case  of  State  v.  McClaugherty,  33  W.  Va.  250, 
10  S.  E.  407,  it  was  held  that  "the  disclaimer 
by  the  attorney  of  intentional  wrong  or  dis- 
respect to  the  Judge  or  court  will  not  excuse 
him,  when  the  contrary  appears  upon  a  fair 
interpretation  of  the  language  employed." 
See,  also.  People  v.  Wilson  et  al.,  64  III.  195, 
16  Am.  Rep.  528. 

Notwithstanding  the  manifest  irrelevancy 
of  the  scandalous  allegations,  and  the  fact, 
as  found  by  the  court  below,  that  "no  evi- 
dence was  Introduced  to  sustain  in  any  de- 
gree said  allegations,"  and  that  the  court  or- 
dered them  to  be  stricken  from  the  files, 
they  were,  on  tlie  appeal  by  Snow  to  this 
court,  incorporated  in  the  record;  and  in  ap- 
pellant's brief,  which,  as  well  as  the  answer 
in  which  the  libelous  matter  is  alleged,  were 
prepared  by  Wllkins,  he  insisted,  with  an 
effrontery  which  showed  an  utter  disregard 
{  of  professional  ethics,  that  there  was  evi- 
dence tending  very  strongly  to  prove  the 
charges  against  Justice  Bartch,  and  that  tlie 
order  striking  them  from  the  flies  was  error, 
notwithstanding  the  admission  in  the  appel- 
lant's brief  that,  if  the  court  below  had  found 
that  the  charges  were  not  sustained  by  the 
evidence,  it  would  not  have  been  error.  Wll- 
kins was  the  attorney  who  prepared  the  an- 
swer of  Snow  and  conducted  the  proceedings 
both  in  tbls  and  the  lower  court,  and,  not 
content  with  drafting  the  obnoxious  matter 
in  the  answer  of  Snow,  he  was  instrumental 
in  spreading  the  libel  upon  the  records  of  this 
court,  printing  it  in  his  brief,  and  in  his  oral 
argument  uttering  It  in  the  face  of  this  court. 
In  view  of  these  facts,  and  that  the  scan- 
dalous matter  was  manifestly  irrelevant,  he 
cannot  justify  on  the  ground  that  be  acted 
under  Instructions  of  bis  client  and  upon  in- 
formation furnished  by  him,  and  that  he  did 
not  Intend  to  reflect  upon  Justice  Bartch  as 
a  member  of  this  court,  as  the  natural  ten- 
dency of  the  false  charges  was  to  degrade 
him,  both  as  an  individual  and  a  judge,  in 
the  estimation  of  those  who  have  heard  of 
the  charges,  but  who  have  not  been  inform- 
ed that  they  are  utterly  false. 

Nor  can  Snow  justify  on  the  ground  that 
the  irrelevant  charges  were  made  by  him  as 
a  defendant  In  the  action.  In  the  case  of 
People  ex  rel.  Skelton,  etc.,  v.  Brown,  17 
Colo.  431. 30  Pac.  338,  the  court  held :  "Where 
an  attorney  incorporated  into  a  printed  argu- 
ment filed  in  this  court  upon  demurrer  scan- 
dalous and  abusive  language  against  bis 
opponent,  not  pertinent  to  the  argument, 
held,  that  his  conduct  was  grossly  unprofes- 
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sloiial,  for  which  he  might  be  punished  as  for 
contempt  or  malconduct  In  ottice."  And  in 
the  opinion  the  court  said:  "In  general, 
where  papers  are  filed  in  a  cause,  it  is  not 
dUtlcult  t<5  distinguish  that  which  is  germane 
and  pertinent  to  the  litigation  from  that 
which  is  foreign,  impertinent,  and  introduced 
solely  for  the  purpose  of  scandal  and  abuse. 
People  y.  Green,  9  Colo.  506  [13  Pac.  514]; 
People  ex  rel.  v.  Berry,  17  Colo.  322  [29  Pac. 
904];  Diamond  Tunnel  Co.  v.  Faulkner,  17 
Colo.  9  [28  Pac.  472].  That  the  language 
used  by  respondent  in  his  printed  argument 
tiled  in  this  court  was  grossly  unprofessional 
admits  of  no  controversy.  In  placing  such  a 
document  upon  the  files  of  this  court  respond- 
ent was  not  only  guilty  of  contempt,  but  of 
malconduct  in  his  office  as  an  attorney.  The 
fact  that  he  himself  was  a  party  to  the  pro- 
ceeding did  not  relieve  him  from  responsi- 
bility as  an  attorney  when  acting  as  his  own 
counsel." 

For  the  reason  stated  In  the  opinion  of 
Justice  McCARTY,  I  concur  in  so  much  of 
the  order  made  in  the  matter  as  relates  to 
J.  M.  Bowman,  notwithstanding  he  is  censur- 
able for  permitting  his  name  to  be  used  as  an 
attorney  in  the  answer  of  Snow,  and  in  the 
appellant's  brief,  but  in  respect  to  Snow  and 
Wilkins  I  cannot  concur,  as  I  am  of  the 
opinion  that  they  should  be  disbarred. 


(27  UUta,  284) 

WHITJIORE  V.  PLEASANT  VALLEY 
COAL  CO.  et  al. 

(Supreme  Court  of  Utah.    Feb.  18,  1904.) 

PUBLIC  LANDS— RIGHT  OF  WAY  FOR  DITCH- 
RIGHTS  OF  OWNERS  OF  DOMINANT  AND 
SERVIENT  ESTATES— ERECTION  OF  SALOON- 
REMOVAL  OF  MATERIAL. 

1.  Under  Art  March  3,  1801,  c.  561,  26  Stat. 
1095,  [U.  S.  Comp.  St.  1901,  p.  1535],  forbiddiog 
the  occupancy  of  a  right  of  way  over  public 
lands  acquired  under  the  act  for  a  ditch,  except 
for  the  purposes  oi  the  ditch,  and  then  only  so 
far  as  may  be  necessary  for  the  construction, 
maintenance,  and  care  thereof,  the  acquirement 
of  such  right  of  way  gives  the  owner  no  right  to 
erect  a  saloon  thereou, 

2.  The  owners  of  land,  deriving  title  from  the 
government  subject  to  such  right  of  way,  in  di- 
recting their  servants  to  remove,  and  they,  in 
removing,  from  the  right  of  way,  building  ma- 
terial intended  to  be  used  in  the  erection  of  a 
saloon  thereon  by  the  owner  of  the  right  of 
way,  so  long  as  no  unnecessary  damage  is  done 
thereto,  are  acting  within  their  rights. 

3.  An  owner  of  land  subject  to  such  right  of 
way  is  not  bound  to  wait  until  the  erection  and 
completion  of  the  building  intended  to  be  built 
thereon  for  saloon  purposes  by  the  owner  of 
the  right  of  way,  before  taking  actioa;  but, 
the  material  having  been  placed  there  for  a 
wrongful  purpose,  and  without  the  owner's  con- 
sent, the  owner  has  the  right  to  remove  it  forth- 
with. 

Appeal  from  District  Court,  Oarbon  Coun- 
ty;  Jacob  Johnson,  Judge. 

Action  by  George  C.  Whitmore  against  the 
Pleasant  Valley  Coal  Company  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 


Henderson,  Pierce,  Critcblow  &  Barrette, 
for  appellant.  Sutherland,  Van  Cott  &  Al- 
lison  and  E.  A.  Wedgwood,  for  respondents. 

BARTCH,  J.  In  this  case  the  plaintiff 
claims  the  defendants  unlawfully  converted 
some  of  his  building  material  to  their  own 
use,  and  seeks  to  recover  damages  therefor. 
From  the  record  it  appears  that,  after  the 
plaintiff  had  interposed  his  evidence,  a  non- 
suit was  grranted  as  to  the  defendants  Pleas- 
ant Valley  Coal  Company  and  William  G. 
Sharp,  and  the  trial  proceeded  with  as  to  the 
other  defendants.  It  further  appears  that 
on,  and  for  some  time  prior  to,  March  9, 
1901,  the  Utah  Fuel  Company  owned  certain 
coal  lands  In  Carbon  county,  Utah,  including 
the  southwest  quarter  of  section  3^  township 
14  south,  of  range  14  east.  Salt  Lake  meri- 
dian, and  was  developing  the  Sunnyside  coal 
mine  on  the  land;  that  the  Grassy  Trail 
creek  flows  down  a  cafion,  and  through  that 
quarter  section;  that  the  plaintiff  owned 
some  land  further  down  the  stream  than  the 
coal  land,  which  he  Irrigated  from  that  creek, 
having  previously  appropriated  all  the  water 
of  the  stream  for  that  purpose;  that,  long 
before  the  date  above  mentioned,  he  acquired 
a  right  of  way  for  a  ditch  along  the  stream, 
and  through  the  quarter  section  of  coal  land, 
to  convey  the  water  to  his  land,  and  had  con- 
structed a  pipe  line  for  that  purpose  over  the 
quarter  section;  that  the  fuel  company's 
agent  had  charge  of  Its  coal  lands  and  mine: 
that  about  March  8,  1901,  the  plaintiff'  hauled 
lumber  and  building  material,  and  placed  it 
upon  a  portion  of  said  quarter  section  of  coal 
land  embraced  within  the  right  of  way  for 
the  ditch,  for  the  purpose  of  erecting  a  build- 
ing upon  the  right  of  way  to  be  used  for  a 
saloon;  and  that  on  the  following  day,  March 
9th,  the  defendants  Bowen  and  Gibson,  who 
wei-e  servants  of  the  fuel  company,  acting 
under  the  direction  of  the  company's  agent, 
removed  all  the  building  material  from  the 
place  where  It  had  been  deposited  to  a  place 
beyond  the  limits  of  the  quarter  section,  and 
notified  the  plaintiff  where  it  was  deposited. 
Under  these  facts  the  court  rendered  Judg- 
ment for  costs  In  favor  of  these  defendants, 
and  the  plaintiff  appealed. 

We  are  of  the  opinion  that  the  Judgment 
must  be  sustained.  The  appellant  claims  he 
first  acquired  his  right  to  the  use  of  the  wa- 
ter under  the  United  States  laws  of  1866,  and 
afterwards  his  right  of  way,  of  100  feet  in 
width,  for  a  ditch,  .under  the  act  of  Con- 
gress approved  March  3,  1891;  all  the  land 
over  which  the  controversy  arose  having  then 
been  a  part  of  the  public  domain.  26  Stat 
1095,  c.  561  [U.  S.  Comp.  St  1901.  p.  1535]. 
That  act  provides  the  manner  In  which  canal 
or  ditch  companies  or  individuals  may  ac- 
quire rights  of  way  over  the  public  lands  for 
canals,  ditches,  and  reservoirs,  by  complying 
with  certain  requisites  specified  In  the  en- 
actment Among  other  things,  section  18  of 
the  act  provides   "that  the   right  of  way 
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through  the  public  lands  and  reservations  of 
the  United  States  Is  hereby  granted  to  any 
canal  or  ditch  company  formed  for  the  pur- 
pose of  irrigation  and  duly  organized  under 
the  laws  of  any  state  or  territory,  •  •  • 
to  the  extent  of  the  ground  occupied  by  the 
water  of  the  reservoir  and  of  the  canal  and 
its  laterals,  and  fifty  feet  on  each  side  of  the 
marginal  limits  thereof."  Section  19  pro- 
vides that,  after  the  compliance  with  certain 
necessary  requisites  by  the  claimants  of  the 
rights  of  way,  all  public  "lands  over  which 
such  rights  of  way  shall  pass  shall  be  dispos- 
ed of  subject  to  such  right  of  way."  Sec- 
tion 20,  among  other  things,  provides  "that 
the  provisions  of  this  act  shall  apply  to  all 
canals,  ditches,  or  reservoirs,  heretofore  or 
hereafter  constructed,  whether  constructed 
by  corporations,  individuals,  or  association 
of  Individuals,  on  the  finding  of  the  certifi- 
cates and  maps  herein  provided  for."  Sec- 
tion 21  reads:  "That  nothing  in  this  act  shall 
authorize  such  canal  or  ditch  company  to  oc- 
cupy such  right  of  way  except  for  the  pur- 
pose of  said  canal  or  ditch,  and  then  only  so 
far  as  may  be  necessary  for  the  construction, 
raaintenance,  and  care  of  said  canal  or 
■ditch." 

Prom  these  several  provisions  of  the  stat- 
nte,  it  win  be  noticed  that  the  ditch  com- 
pany or  individual  that  complies  with  the 
necessary  preliminaries  may  acquire  a  right 
•of  way  for  a  ditch  over  the  public  lands  for 
purposes  of  irrigation,  and  that  thereafter 
such  lands  over  which  the  ditch  passes  must 
be  disposed  of  subject  to  such  right  of  way. 
"The  rights  of  way  which  may  thus  be  ac- 
quired are  for  the  specific  purposes  of  con- 
structing "canals,  ditches,  or  reservoirs." 
Whether  the  possession  of  such  a  right  of 
way  would  entitle  the  owner  to  construct  a 
pipe  line  thereon  Is  a  question  deemed  un- 
necessary to  be  decided  herein,  under  our 
view  of  the  case,  and  we  therefore  refrain 
from  expressing  any  opinion  respecting  it 
It  is  clear  that  a  right  of  way  of  this  char- 
-acter  constitutes  but  an  easement  granted 
for,  and  limited  to,-the  purpose  mentioned  in 
the  act,  and  it  gives  the  owner  of  the  ease- 
ment no  right  to  occupy  or  use  the  surface 
■ot  the  land  embraced  within  It  for  any  other 
-purpose  than  that  specified.  Such  owner 
may  enter  thereon  and  construct  a  canal, 
ditch,  or  reservoir,  and  after  constructing, 
do  all  things  necessary  to  maintain,  care  for, 
and  operate  the  same;  but,  having  merely  an 
easement  over,  and  not  the  fee  in,  the  land, 
he  has  no  right  to  occupy  or  use  it  for  any- 
thing not  necessary  for  the  protection  and 
•operation  of  that  which  he  has,  lawfully  con- 
structed thereon.  After  the  right  to  such  an 
■easement  has  been  perfected  or  acquired  in 
.accordance  with  the  provisions  of  the  act, 
the  title  to  the  fee  still  remains  in  the  United 
States.  Thereafter,  upon  the  land  being  dis- 
posed of  by  the  government,  such  title  passes 
to'  the  patentee,  and  he  or  his  grantee  may 
iprevent  the  use  of  the  right  of  way  for  any 


purpose  foreign  to  that  for  which  the  ease- 
ment was  granted. 

In  the  case  at  bar  it  is  clearly  shown  by 
the  evidence  that  the  appellant  bad  the  lum- 
ber and  material  in  question  hauled  and  de- 
posited upon  the  right  of  way  for  the  pur- 
pose of  erecting  a  building  thereon,  which 
was  to  be  used  for  a  saloon—a  purpose  whol- 
ly without  the  plain  meaning  and  intention 
of  the  act  and  laws  under  which  he  secured 
his  easement  and  right  to  the  use  of  the  wa- 
ter of  the  stream.  It  is  too  clear  for  argu- 
ment that  he  had  no  right  whatever  to  use 
his  right  of  way  for  any  such  unlawful  pur- 
pose, and  that  his  attempt  to  so  use  it  was 
an  infringement  upon  the  rights  of  the  owner 
of  the  fee.  Having  thus  invaded  the  do- 
main of  the  fuel  company,  the  owner  of  the 
fee  In  the  soil,  by  depositing  building  mate- 
rial upon  the  land  for  an  unnecessary  and 
Illegitimate  purpose,  tb&t  company  had  the 
undoubted  right  to  remove  such  material, 
without  unnecessary  damage  to  It,  otf  from 
Its  premises;  and  the  defendants  Bowens 
and  Gibson,  acting  as  the  servants  of  the 
company  on  that  occasion,  are,  in  the  ab- 
sence of  any  showing  of  unnecessary  dam- 
age to  the  material  caused  by  the  removal 
thereof,  not  liable  to  the  appellaQt  in  dam- 
ages for  the  performance  of  that  service. 
Nor  was  the  company  bound  to  wait  until  the 
erection  and  completion  of  the  building  be- 
fore taking  any  action..  The  material  hav- 
ing been  placed  there  for  a  wrongful  pur- 
pose, and  without  the  consent  of  the  com- 
pany, the  company  had  the  right  to  cause 
its  removal  forthwith.  The  appellant  has 
shown  no  cause  for  complaint. 

The  Judgment  Is  affirmed,  with  costs. 

BASKIN,  O.  J.,  and  McCARTT,  J.,  concur. 


(27  Utah.  307) 

SMITH  et  al.   v.   CENTENNIAL  EUREKA 

MIN.  CO.  et  al. 

(Supreme  Court  of  Utah.    Feb.  25,  1904.) 

MASTER  AND  SERVANT— DEATH  BY  WRONGFUL 
ACT— CONTRIBUTORY   NEGLIGENCE- 
DISOBEDIENCE  OF  RULES. 

1.  A  laborer  employed  by  a  mining  company 
to  fill  freight  cars  with  ore  was  required  to 
loosen  the  braken  on  oars  left  by  the  railroad 
company  at  a  distance  from  the  orehouse,  al- 
low them  to  more  downgrade  to  the  orehouse, 
and  stop  them  there  by  means  of  the  brakes. 
While  letting  two  cars  down  he  lost  control  of 
them.  Tbey  ran  to  the  bottom  of  the  ^rade, 
and  he  was  killed.  The  brakes  were  obviously 
very  defective.  On  begiouing  work  he  had  been 
instructed  never  to  let  more  than  one  car  down 
ot  a  time,  to  place  blocks  on  the  track  to  stop 
the  car  at  the  orehouse,  and  to  inspect  cars 
t>erore  attempting  to  move  them,  and  report 
defects.  Beld.  that  bis  failure  to  do  any  of 
these  things  on  the  occasion  in  question  was 
contributory  negligence,  precluding  recovery  for 
his  denth  from  the  mining  company. 

2.  Where  an  employ^  of  a  mining  company 

f  1.  Bntt»  T.  PleaasDt  Valley  Coal  Co.,  47  Pac.  77, 
14  Utah,  2«2;  HigglDs  T.  Southern  Pac.,  72  Pac.  690. 
26  Utah,  1S4;  Burgess  T.  B.  R.  Co.,  S3  Pac.  1013,  II 
Utah.  400. 

t  2.  See  RallroaAa,  voL  41.  Cent.  Dig.  t  OS- 
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was  killed  while  usinc  cars  which  a  railroad 
oompany  had  uegligeutly  allowed  to  remain  ia 
a  defective  condition,  but  deceased  was  guilty 
of  contributory  uegligence  in  failing  to  observe 
rules  prescribed  by  the  mining  company,  the 
defense  of  contributory  negligence  was  availa- 
ble to  the  railroad  company,  though  no  con- 
tract relation  existed  between  the  railroad  com- 
pany and  deceased. 
McCarty,  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Juab  County; 
T.  Marioneaux,  Judge. 

Action  by  T.<oulla  B.  Smith  and  others 
against  the  Centennial  Eureka  Mining  Com- 
pany and  another.  From  a  judgment  In  favor 
of  plaintiffs  and  against  the  Rio  Grande 
Western  Railway  Company,  defendant,  it 
appeals.     Reversed. 

This  action  was  brought  by  the  heirs  of 
John  P.  Smith  to  recover  damages  for  bis 
death,  which,  they  claim,  was  caused  through 
the  negligence  of  the  defendants.  The  alle- 
gations of  the  complaint,  so  far  as  material  to 
tbis  decision,  are,  substantially,  that  on  May 
4,  1901,  and  for  six  or  more  months  previous 
to  that  date,  John  P.  Smith,  the  deceased, 
was  employed  by  the  defendant  mining  com- 
pany in  filling  ore  and  other  materials  from  a 
mine  cbute  and  other  building  belonging  to 
the  mining  company  into  freight  cars  belong- 
ing to  the  defendant  railway  company;  that 
ttt  and  during  such  time  tlie  deceased  was  so 
employed  at  Eureka,  Juab  county,  Utah;  that 
the  mining  company  had  engaged  the  railway 
company  to  haul  ore  from  Eureka  to  various 
places  for  the  purpose  of  smelting  and  gelling 
it,  and  to  provide  strong,  safe,  and  suitable 
cars  therefor,  which  should  be  safe  for  the 
use  of  the  employes  of  the  mining  company 
in  loading  oi-e  on  them;  that  freight  cars 
were  provided  for  tlie  mining  company  by  the 
railway  company,  and  that  it  was  the  duty 
of  both  defendants  to  see  that  the  cars  were 
in  good  repair  and  condition  for  the  said  John 
P.  Smith  in  loading  them  with  ore  for  freight- 
ing; that  on  the  date  above  mentioned  the 
railway  company  furnished  the  mining  com- 
pany and  the  deceased  with  two  cars  for  ore, 
and  placed  them  higher  up  on  the  track  than 
the  ore  chutes  and  building  containing  ore, 
and  on  a  higher  grade  than  the  place  where 
the  chute  is  opposite  to  the  track,  thereby 
leaving  the  deceased  to  drive  the  two  cars 
down  to  the  chute;  that  on  both  cars  the 
brakes,  and  appliances  connected  with  them, 
were  badly  out  of  repair  and  loose,  "the 
equalizer,  pins,  bolts,  bars,  and  other  appli- 
ances connected  with  the  brakes  were  out  of 
repair  and  loose;  the  shoes  connected  with 
the  brakes  and  wheels  of  the  cars  were  worn 
out  and  thin  and  badly  out  of  repair,  and 
would  not  bold  or  block  the  wheels  of  said 
cars,  and  some  of  the  shoes  of  the  cars  were 
entirely  gone  on  said  day,  and  were  negli- 
gently permitted  for  some  time  previous  to . 
remain  so;"  that  the  defective  and  unsafe 
condition  of  the  brakes  and  appliances  could, 
with  the  exercise  of  ordinary  care  and  dili- 
gence, have  been  discovered  by  the  defend- 


ants, and  at  the  time  mentioned  was  known 
to  them,  but  the  same  was  unknown  to  tbe 
deceased;  that  on  the  day  mentioned,  wliile 
the  deceased  was  performing  bis  duties  of 
loading  ore,  it  became  necessary  for  liim  to 
drive  said  cars  from  the  higher  grade,  a  dis- 
tance of  several  rods,  down  near  and  under 
tbe  ore  cbute,  and  in  attempting  to  do  so  lost 
control  of  the  cars,  by  reason  of  the  defects 
aforesaid,  and  the  same  went  down  the 
grade,  past  the  ore  cbute  and  building  where 
the  ore  was,  at  a  high  rate  of  speed,  and  col- 
lided with  certain  loaded  cars  below,  with 
such  force  that  the  deceased  was  thrown  be- 
tween the  cars,  and  there  crushed  and  killed; 
and  that  the  plaintiffs  were  dependent  upon 
tlie  deceased  for  support 

The  railway  company  in  its  answer  denies 
the  allegations  of  the  complaint  respecting 
negligence,  and  pleads  affirmatively  contribu- 
tory negligence  of  tbe  deceased,  and  that  his 
Injuries  and  death  were  occasioned  by  the 
risks  incident  to  his  employment 

From  the  evidence  it  appears,  in  substance, 
that  for  alMut  six  months  before  and  at  the 
time  of  the  fatal  accident  the  deceased  was 
in  tbe  employ  of  tbe  defendant  mining  com- 
pany, and  his  duties  were  to  load  ore  from 
that  company's  orehouse,  through  ore  chates, 
into  cars  furnished  by  the  railway  company. 
The  building  stood  alongside  of  a  side  track 
belonging  to  the  railway  company,  extending 
in  an  easterly  direction  from  the  company's 
main  line  of  railway  to  a  point  some  distance 
beyond  the  orehouse.  From  the  point  where 
tbe  deceased  started  the  cars  at  the  time  of 
tbe  accident  to  tbe  orehouse  there  Is  a  de- 
scending grade.  In  front  of  the  bidldlng  the 
track  is  level,  but  immediately  after  passing 
the  building  tbe  track  again  has  a  down 
grade  of  about  4.36  feet  In  every  100  feet. 
From  tbe  point  where  tbe  grade  commences 
to  descend  to  the  lowest  point  in  the  grade 
l>efore  it  commences  to  ascend  the  distance 
Is  about  610  feet  Tbe  railway  company,  in 
furnishing  cars  to  tbe  raining  company,  ran 
them  from  Its  main  line  onto  this  side  track, 
and  left  them  stand  above  the  orehouse. 
It  was  then  tbe  business  of  the  mining  com- 
pany to  run  tbe  cars,  as  it  required  theiiQ. 
down  to  the  orehouse,  by  means  of  the 
brakes,  load  them  with  ore,  and,  upon  being 
loaded,  run  them  down  below  the  orehouse 
to  the  lowest  point  on  the  grade,  to  be  taken 
thence  by  the  railway  company  onto  Its  main 
line.  On  May  4,  1901,  and  for  some  months 
prior  thereto,  tbe  deceased  was  in  the  employ 
of  tbe  mining  company,  and  it  appears  this 
work  of  so  loading  and  running  down  the 
cars  was  Intrusted  to  him.  On  the  afternoon 
of  that  day  he  attempted  to  run  two  cara, 
Nos.  631  and  678,  coupled  together,  down  the 
track,  doubtless,  as  indicated  by  tbe  circum- 
stances, with  tbe  intention  of  stopping  tbem 
at  the  orehouse  and  loading  them.  This  he 
attempted  to  do  by  means  of  the  hand  brakes, 
but  was  unable  to  stop  tbem,  and  tbe  Cars 
ran  past  tbe  orehouse  down  the  steep  grade 


Digitized  by 


Google 


Utah) 


SMITH  T.  CENTENNIAL  EUREKA  MIN.  CO. 


761 


and  collided  with  other  cars  loaded  with  ore. 
In  the  collision  he  was  thrown  between  the 
cars,  crushed,  and  killed. 

The  evidence  Introduced  on  behalt  of  the 
plaintiffs  shows  that  the  two  cars  which  caus- 
ed the  collision  were  examined  by  a  number 
of  persons  very  shortly  after  the  accident, 
and  that  the  braking  apparatus  was  badly 
out  of  repair;  that  on  the  one  car  the  braking 
apparatus  was  so  defective  as  to  render  it 
practically  useless;  that  the  brake  shoes  we;:e 
worn  very  thin;  that  by  manipulating  the 
brake  staff  one  could  get  no  pressure  on  the 
brake  wheel;  that  the  brake  chain  on  tlie 
staff  was  doubled  on  itself  between  a  brace 
and  the  brake  staff,  so  that  Jhe  brake  could 
not  be  set;  that  there  was  one  cog  broken 
out  of  the  cog  wheel  on  the  brake  staff;  and 
that  there  was  too  much  slack  in  the  brake 
chain.  As  to  the  other  car,  the  plaintiffs' 
evidence  shows  that  the  brake  shoes  were 
badly  worn;  that  one  of  them  was  riding  on 
the  flange  of  the  wheel,  which  prevented  the 
even  application  of  the  braking  power;  that 
two  guide  bolts  were  gone;  and  that  the  point 
of  the  brake  dog  was  so  chipped  and  worn 
tliat  it  would  not  lock  into  the  ratchet  on 
the  brake  staff.  It  further  appears  from  such 
evidence  that,  while  the  braking  apparatus 
on  one  of  these  cars  might  possibly  have  held 
It,  it  was  entirely  inadequate,  owing  to  the 
defects,  to  hold  the  two  cars,  and  that  the 
defects  were  so  numerous  and  obvious  that 
they  could  readily  be  discovered. 

Respecting  the  braking  apparatus,  the  wit- 
ness B.  L.  Short,  testifying  for  the  plaintiffs, 
in  the  course  of  his  testimony.  Inter  alia, 
made  statements  as  follows:  "I  got  up  on 
>'o.  678,  and  tried  to  set  the  brake,  and  found 
out  that  the  shoes  would  make  no  effect  upon 
the  brake  wheel.  I  found  that  the  chain  was 
doubled  on  itself,  and  was  binding  with  the 
brace  that  came  down  on  the  stivff.  You 
might  twist  there  as  long  as  you  wanted  to 
and  you  would  not  get  any  brake  power,  for 
the  reason  that  it  was  iron-bound.  The 
brake  shoes  did  not  take  hold  of  the  wheel. 
You  coOld  move  it  with  your  foot.  After 
getting  down  out  of  the  car  onto  the  ground 
I  examined  the  brake  chain  to  determine 
whether  there  was  too  much  slack  in  It  or 
not,  and  found  that  there  was;  it  could  have 
been  taken  up.  Assuming  that  the  condi- 
tions on  Saturday  (day  of  accident)  were  the 
name  as  I  found  them  on  Sunday,  I  would 
say  that  the  front  car.  No.  078,  could  not 
have  been  moved  down  that  track  by  a  man 
without  Us  running  away,  because  he  would 
not  have  the  brake  power  to  hold  the  ear- 
practically  no  brake  power.  My  opinion  Is 
that  if  car  678  had  been  left  standing  on 
the  side  track  loose,  not  coupled  to  any  other 
car,  it  would  not  have  remained  stationary, 
for  the  brakes  would  not  have  held  it.  The 
car  was  simply  held  there  by  reason  of  the 
fact  that  it  was  coupled  to  the  car  above  It 
(631).  Coming  down  to  the  detects  on  car 
number  631,  the  dog  which  fits  into  the  ratch- 


et, thereby  locking  the  brake  after  being  set, 
was  worn  thick,  and  it  would  not  lock  into 
the  ratchet  I  could  not  get  the  dog  to  stay 
in.  the  ratchet  at  all  unless  I  put  my  foot 
against  it.  The  brake  chain  was  loose,  but 
It  did  not  seem  to  work  Just  right.  The  brake 
shoe  was  out  (m  the  flange^  which  did  not 
give  an  even  pressure  on  both  ends  of  the 
break  beam.  I  discovered  something  was 
wrong  immediately  by  turning  the  wheel.  I 
found  I  could  not  g«t  action  on  it  like  one  in 
good  order.  I  discovered  at  once  that  the 
dog  was  bad.  I  looked  to  see  if  it  was  in 
position,  and  saw.  that  it  was  chipped.  All 
I  had  to  do  to  discover  this  was  to  look  down 
at  the  dog.  I  examined  the  brakes  on  these 
two  cars,  and  found  that  the  brake  shoes  on 
f>31  were  defective  in  the  extreme.  If  car 
631  was  in  the  same  condition  the  day  pre- 
vious as  when  I  found  it,  it  could  not  have 
stood  on  the  incline  by  means  of  the  brakes 
and  the  dog  and  the  ratchet.  If  I  would 
have  to  answer  the  question  whether  or  not, 
in  my  opinion,  the  brakes  on  car  631  were 
sufficient  in  the  hands  of  an  experienced 
brakeman  to  handle  it  down  that  grade,  I 
would  say  they  were  not  My  opinion  is 
that  two  experienced  men  could  not  have 
handled  and  controlled  those  two  cars  by 
means  of  the  brakes;  two  men  could  not 
have  handled  them  going  down  that  incline 
by  the  brakes."  The  witness  also  stated  that 
the  two  cars  could  have  been  uncoupled  by 
the  use  of  brake  blocks;  and  in  relation  to 
the  ascertainable  character  of  the  defects  in 
the  braking  apparatus  the  same  witness, 
among  other  things,  in  the  course  of  his  tes- 
timony, said:  "If  a  man  had  looked  for  any-  ' 
thing  of  that  kind,  he  certainly  would  have 
seen  it.  A  man  who  is  accustomed  to  the 
business  can  tell  very  readily,  when  handling 
a  brake  staff,  if  he  is  getting  any  pressure, 
whether  the  car  is  in  motion  or  standing 
still.  A  man  who  is  accustomed  to  braking 
can  tell  pretty  well  whether  a  brake  is  in 
good  condition  by  turning  the  handle.  If 
there  is  a  failure  of  the  braking  apparatus  to 
work,  and  a  consequent  failure  to  get  pres- 
sure, tills  could  be  determined  by  standing 
on  the  platform  of  the  brake  staff.  I  exerted 
all  my  strength  on  the  brake  staff  on  car 
678,  and  got  no  pressure.  I  discovered  these 
conditions  in  a  very  short  time  after  I  got 
on  the  car.  I  discovered  that  both  of  them 
were  apt  to  run  away." 

On  the  same  subject  the  witness  John  F. 
Allen,  testifying  for  the  plaintiffs,  and  re- 
ferring to  tlie  broken  dog  on  the  brake  staff, 
said:  "When  Short  called  my  attention  to  it 
I  looked  at  it,  and  as  soon  as  I  looked  I  saw 
that  it  was  broken  off." 

The  witness  Bonney,  also  one  of  the  plain 
tiffs'  witnesses,  and  who  testified  substan 
tlally  the  same  as  the  witness  Short  respect- 
ing the  defects  in  the  braking  apparatus  of 
the  two  cars,  and  how  readily  a  slight  Inspec- 
tion revealed  the  defects,  in  the  course  of  bis 
testimony  said;    "When  I  went  up  on  Satur- 
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day  to  Inspect  the  cars  I  tried  to  apply  the 
brake  on  car  678  and  could  not  do  it.  I  no- 
ticed this  Immediately— very  soon— Just  as 
soon  as  I  tool:  bold  of  the  brake  wheel  and 
turned  it.  This  I  determined  very  easily  and 
quickly- within  half  a  minute;  for,  from 
what  little  braking  I  had  done,  I  knew  that 
the  brake  was  not  In  proper  condition  to  let 
a  car  down  on  a  steep  grade.  I  am  Just  tes- 
tifying to  the  conditions  as  I  found  them. 
Before  I  got  down  I  knew  .there  was  some- 
thing the  matter  with  the  brake;  that  there 
was  something  wrong  with  the  braking  ap- 
paratus on  the  car.  It  took  practically  no 
time  to  find  this  out.  I  got  up  and  tried  the 
brake  on  631,  and  immediately  discovered 
that  the  dog  was  broken.  It  took  a  very 
short  time  to  discover  this.  The  broken  dog 
was  In  plain  view— easy  to  be  seen.  So  far 
as  holding  these  cars  on  a  heavy  grade  is 
concerned,  these  cars  might  Just  as  well 
have  been  stripped  of  their  entire  braking 
apparatus.    That  is  my  opinion." 

There  is  also  evidence  to  the  effect  that  the 
cars,  where  they  stood  beyond  the  ore  chute, 
would  not  start  of  themselves  by  gravitation 
after  the  brakes  were  off,  so  as  to  afford  no 
opportunity  for  an  Inspection  of  the  braking 
apparatus  before  starting.  Upon  this  sub- 
ject the  witness  Hickman,  testifying  for  the 
plaintlfTs,  said:  "I  remember  May  4,  1901, 
when  Mr.  Smith  was  killed.  I  saw  him  that 
day  before  he  was  killed.  He  was  getting 
ready  to  lower  a  car  with  ore  at  the  orehouse. 
I  assisted  him.  It  was  about  four  o'clock. 
The  car  was  being  loaded  at  the  orehouse. 
While  performing  that  labor  I  observed  some 
cars  standing  on  the  same  track  west  of  the 
orehouse— I  should  Judge  about  one  hundred 
feet  west  As  near  as  I  can  remember  the 
cars  were  standing  in  the  usual  place.  The 
cars  that  he  got  hurt  on  were  standing  in 
the  usual  place  as  the  cars  which  were  put  in 
there  on  other  days.  The  track  at  that  point 
is  practically  level.  I  know  he  had  a  pinch 
bar  for  the  purpose  of  moving  those  cars.  I 
believe  the  mhilng  company  that  employed 
him  furnished  him  with  the  bar,  which  was 
used  for  that  purpose— pinching  cars  so  as  to 
set  them  in  motion.  I  say  that  it  requires  a 
pinch  bar  to  start  a  car  out  of  there  when 
the  brake  is  off;  that  is,  to  start  the  car 
east.  After  a  car  started  it  would  run.  Tt 
would  run  on  to  such  a  force  that  he  would 
have  to  put  on  the  brakes  in  order  to  hold 
the  car  when  he  got  to  the  scales,  which 
were  right  at  the  orehouse." 

On  this  same  subject,  Mrs.  Loulia  B. 
Smith,  plaintiff,  tesUfled:  "Before  Mr.  Smith 
was  killed  •  •  •  1  used  to  go  up  there 
frequently,  and  have  seen  him  engaged  in 
performing  that  work.  He  used  to  take  a 
long  crow  bar,  and  put  it  under  the  wheel, 
and  get  the  car  in  motion,  and  then  he  would 
get  up  quickly  on  the  car  and  take  hold  of 
the  brake;  that  is  the  way  he  ordinarily 
did  it." 

The  defeuduut  railway  company  inti'oduced 


evidence  tending  to  show  that  the  braking 
apparatus  was  in  proper  condition,  and,  in 
support  of  its  affirmative  plea  of  contributory 
negligence,  testimony  respecting  rules  and 
Instructions  of  the  mining  company,  the  em- 
ployer of  the  deceased,  for  bis  guidance  in 
his  employment.  On  this  subject  of  rules  and 
instructions  the  witness  Hope,  who  immedi- 
ately preceded  the  deceased  in  the  employ- 
ment, testified:  "When  I  quit  that  Job  on 
>>o.vember  12,  1900,  Mr.  Smith  succeeded  me, 
and  be  commenced  work  at  that  time.  I 
worked  with  him  the  first  day  that  he  work- 
ed there,  and  Instructed  him  in  his  duties, 
pursuant  to  Instructions  I  received  from  the 
Centennial  Eureka  Mining  Company.  I  show- 
ed him  the  way  to  load  cars  and  handle  them. 
I  instructed  him  never  to  load  a  car  until 
he  Inspected  the  brakes  to  see  whether  tlie 
chain  was  all  right  and  the  dogs  were  on 
the  car.  I  told  him  to  do  this  for  bis  own 
safety.  I  told  him  to  be  very  careful  with 
the  handling  of  the  cars,  and  take  proper 
precautions  to  use  track  blocks,  or  stop 
blocks,  as  we  termed  them,  which  are  pieces 
of  timber  made  of  Oregon  lumber,  probably 
three  feet  in  length,  and  probably  three  or 
four  inches  in  thickness.  There  were  such 
blocks  there  for  that  purpose.  I  first  showed 
him  how  to  drop  the  cars.  I  went  up  and 
lot  the  cars  down  to  the  scales,  using  the 
block  on  this  occasion  in  order  to  show  him, 
and  put  it  on  the  track  across  both  rails,  it 
being  long  enough  to  do  this,  on  the  scales 
opposite  the  chute,  where  I  wanted  to  stop 
the  car.  After  putting  it  there,  I  let  the  car 
down  against  it,  and  told  him  always  to  fol- 
low that  routine  of  work.  I  told  him  never 
to  let  down  more  than  one  car  at  a  time.  I 
told  him  never  to  let  the  cars  away  from 
the  chutes  until  the  chutes  were- raised  so 
that  he  could  pull  the  chutes  out  I  talked 
with  him*  during  this  day  right  along  con- 
cerning his  duty.  I  told  him  that  every  car 
we  loaded  that  day  was  typical 'of  how  he 
should  perform  his  work.  I  don't  know  how 
many  cars  we  took  down  and  loaded  on  that 
day.  We  loaded  as  a  rule  anywhere  from 
one  to  eight  or  nine  cars— probably  on  an  av- 
erage of  four  or  five  cars  a  day.  I  was  with 
him  all  the  time  that  day.  I  let  the  cars 
down  in  the  first  place,  and  he  stood  on  the 
ground  watching  me.  After  I  had  thus  in- 
structed him  verbally,  I  reduced  these  vari- 
ous instructions  to  writing  at  his  request  He 
asked  me  to  write  out  the  company's  rules, 
so  as  to  help  him  do  the  work,  in  the  event 
that  he  should  overlook  anything.  I  tacked 
these  instructions  up  in  the  scalehouse— the 
house  that  the  scale  bar  is  inclosed  in.  He 
saw  me  tack  them  up." 

The  testimony  of  the  superintendent  of  the 
n'line,  the  witness  Brown,  in  part,  on  this  sub- 
ject Is:  "When  I  employed  him  I  gave  him 
instructions  concerning  his  duties.  I  told  him 
to  see  that  all  the  brakes  on  the  cars  were 
set  to  examine  them,  and  see  if  there  were 
any  defective  parts,  aud,  if  so.  to  report  to 
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the  mine  office;  to  We  his  brake  club  and 
brake  blocks,  and  move  but  one  car  at  a  time. 
I  told  bim  to  examine  them  when  they  were 
put  on  the  side  track  by  the  railroad  com- 
pany. I  didn't  specially  mention  the  brakes, 
but  I  told  him  to  examine  the  cars,  and  see  If 
there  were  any  defective  parts.  I  Instructed 
Mr.  Hope,  the  gentleman  who  testified  this 
afternoon,  to  go  and  assist  him,  and  instruct 
biro  In  his  work." 

The  witness  0.  B.  Allen,  the  general  super- 
intendent of  the  mining  company,  testified: 
"I  saw  him  at  work  probably  within  a  week 
from  the  time  he  began.  About  a  week  after, 
when  I  first  saw  him  at  work,  the  first  thing 
I  asked  bim  was  if  he  had  plenty  of  brake 
blocks,  and  told  him  not  to  neglect  using 
them,  both  at  the  scales  whare  they  loaded 
the  ore  and  also  at  the  place  above  where  the 
last  empty  stood;  that  there  were  plenty  of 
brake  blocks  at  the  mine,  and  any  time  that 
be  got  short  he  should  send  for  more,  and 
never  be  out  of  them.  *  «  «  i  admonished 
him  about  keeping  the  scales  clean,  and 
called  his  attention  to  the  fact  that  he  should 
never  let  but  one  car  down  the  grade  at  a 
time,  and  that  he  should  always  see  that  the 
brakes  were  kept  on  the  empties  above  it,  and 
Ijefore  letting  cars  down  that  he  should  exam- 
ine them,  and  see  if  they  were  in  good  condi- 
tion to  be  handled  and  ready  to  come  down 
the  grade.  I  told  him  that  he  should  inspect 
the  brakes  and  the  braking  apparatus  in  or- 
der to  see  that  he  could  control  his  cars  when 
he  came  down  the  grade." 

The  testimony  of  the  witness  Barnard  Is  of 
the  same  character  and  import,  and  none  of 
this  evidence  appears  to  be  contradicted.  It 
is  not  shown  by  the  evidence  that  the  deceas- 
ed used  brake  blocks  in  his  attempt  to  handle 
the  two  cars  at  the  time  of  the  accident. 

At  the  close  of  the  plaintiffs'  testimony  a 
motion  for  a  nonsuit  on  the  part  of  the  min- 
ing company  was  sustained  by  the  court, 
and  one  overruled  as  to  the  railway  company, 
and  thereupon,  after  the  evidence  of  the  rail- 
way company  had  been  Introduced,  the  case 
was  submitted  to  the  Jury,  who  returned  a 
verdict  In  favor  of  the  plaintifTs.  This  appeal 
is  from  the  judgment. 

Sutherland,  Van  Cott  &  Allison,  for  appel- 
lants. W.  R.  White  and  L.  R.  Rogers,  for 
respondents. 

After  a  statement  of  the  case  as  above, 
BARTCn,  .T.,  delivered  the  opinion  of  the 
court. 

At  the  conclusion  of  the  evidence  in  this 
^•ase  the  defendant  railway  company  request- 
ed the  court  to  instruct  the  jury  to  return  a 
verdict  in  its  favor.  The  refusal  of  this  re- 
quest, among  other  things,  has  been  as.vigned 
as  error. 

The  appellant  railway  company  contends 
that  the  jury  ought  to  have  been  so  Instruct- 
ed, for  the  reason,  as  Is  Insisted,  that  the 
uncontradicted  evidence  shows  the  deceased 
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was  guilty  of  contributory  negligence  which 
was  the  proximate  cause  of  ills  injury  and 
death.  It  is  argued  that  the  deceased  was 
negligent  in  failing  to  observe  and  In  de- 
liberately violating  the  rules  and  instructions 
provided  and  given  by  bis  employer  for  bis 
guidance  and  safety  In  the  performance  of 
bis  work. 

The  contention  of  the  respondents  on  this 
point  appears  to  be  that  the  relation  of  mas- 
ter and  servant  did  not  exist  at  the  time 
of  the  accident  between  the  appellant  rail- 
way company  and  the  deceased,  and  that, 
therefore,  if  the  railway  company  was  negli- 
gent in  furnishing  cars  with  defective  brak- 
ing apparatus,  and  the  death  resulted  from 
handling  such  cars,  the  railway  company 
cannot,  for  the  purpose  of  avoiding'  liability 
for  its  negligence,  avail  itself  of  a  violation 
of  the  rules  of  the  mining  company.  Such. 
at  leait,  seems  to  be  the  result  of  the  cou^ 
tentlon  of  the  respondents. 

That  the  braking  appliances  of  the  two 
cars  In  question  were  greatly  defective  is 
manifest  from  the  evidence  of  the  plain- 
tiffs, as  shown  in  the  statement  of  the  case, 
and,  while  this  Is  contradicted  by  evidence 
of  the  defendants,  the  jury  must  have  found- 
that  the  appliances  were  defective,  and  that 
the  railway  company  was  negligent  In  pla- 
cing such  cars  upon  the  side  track,  and  such 
finding,  based,  as  it  is,  upon  conflicting  evi- 
dence, is  conclusive  on  us  upon  such  ques- 
tion. Whether  the  allegations  of  the  com- 
plaint, as  well  as  the  evidence  introduced 
by  the  plaintiffs,  show  such  obvious  defects 
in  the  braking  appliances  that  the  deceased 
ought  to  have  observed  them,  and  have  re- 
frained from  attempting  to  handle  the  cars- 
on  the  steep  grade,  and  that  his  failure  to  do 
so  rendered  him  guilty  of  contributory  neg- 
ligence fatal  to  a  recovery  for  his  death,  la 
a  question  unnecessary  to  decide.  It  may 
be  sold,  however,  that  the  complaint  Itself 
shows  that  a  mere  cursory  examination 
would  doubtless  have  revealed  the  danger- 
ous condition  of  the  braking  appliances. 
Was,  then,  the  deceased  himself  so  negligent, 
under  the  circumstances,  as  to  preclude  his 
heirs  from  recovering  as  against  his  em- 
ployer? 

Under  agreement  with  bis  employer,  the 
railway  company  placed  the  cars  which  he 
was  to  operate  upon  the  side  track.  When 
so  placed  they  were  under  his  exclusive 
charge.  It  seems  he  was  both  conductor  and 
brakeman  respecting  the  movements  of  those 
cars.  That  his  employment  was  more  or 
less  hazardous  was  apparent  from  the  char- 
acter of  the  grade  and  the  nature  of  the  la- 
bor to  be  performed.  All  this  was  obvious, 
and  must  have  been  known  by  the  deceased. 
Upon  engaging  to  perform  the  work,  he  as- 
sumed the  risks  ordinarily  Incident  to  the 
cmployuient.  Having  entered  into  such  a 
service,  it  was  his  undoubted  duty,  aside 
from  any  specific  instructions,  not  only  for 
his  own  safety,  but  also  for  the  protection  of 
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the  property  of  his  employer,  before  attempt- 
ing to  run  the  cars  down  to  the  ore  chute  to 
Inspect  the  appliances  ^ith  which  he  ex- 
pected to  handle  and  stop  them.  Had  he 
done  this,  it  seems  clear  that  he  might  have 
avoided  the  accident;  for,  if  the  defects  ex- 
isted, they  were,  according  to  the  plaintiffs' 
evidence,  open,  obvions,  and  discoverable  up- 
on slight  inspection.  Notwithstanding  his 
plain  duty,  however,  to  Inspect  the  cars  and 
their  appliances,  even  without  special  In- 
structions to  do  BO,  his  employer  did  give 
the  deceased,  upon  entering  the  service,  spe- 
cial Instructions,  and  adopted  rules  for  his 
guidance  and  safety,  which  were  to  the  effect 
that  the  employ^  should  never  attempt  to 
nm  down  on  the  side  track  more  than  one 
car  at  a  time;  that  before  letting  a  car  down 
he  should  always  examine  it,  and  see  that  it 
was  in  condition  to  be  bandied,  and  that  the 
brakes  were  kept  set  on  the  empties 'above 
It;  that  before  loading  a  car  he  should  in- 
spect the  brakes  and  appliances,  and  see  if 
there  were  any  defective  parts,  and.  If  there 
were,  to  report  to  the  mine  office;  and  that 
he  should  take  cnro  to  use  track  blocks 
across  the  track  where  the  last  empty  car 
Stood,  and  also  at  the  orehouse  to  stop  the 
car  to  be  loaded.  These  instructions  were 
promulgated  for  the  employe's  own  safety 
as  well  as  for  the  protection  of  the  property 
of  his  employer,  and  the  law  is  well  settled 
that  an  employer,  engaged  in  a  hazardous 
business,  has  the  right,  and  that  it  is  his 
duty,  to  formulate  reasonable  rules  to  en- 
hance Its  orderly  and  safe  conduct,  so  as 
to  secure  protection  to  property  and  the  pub- 
lic, and  to  reduce  the  risks  assumed  by  the 
employes. 

In  this  case  the  employer  not  only  pro- 
mulgated reasonable  and  proper  rules,  but, 
upon  the  employ^  entering  into  the  service. 
Imparted  to  him  special  instructions  for  the 
safe  management  and  performance  of  the 
business.  The  rules  and  instructions,  made 
and  given  for  the  employe's  special  benefit 
and  safety,  were  by  him,  on  the  occasion  of 
the  accident,  as  appears  from  the  plaintiffs' 
own  testimony,  wholly  disregarded:  for  that 
testimony,  which  is  binding  upon  the  re- 
spondents, whatever,  under  the  circumstan- 
ces, the  real  fact  may  be,  discloses,  not  only 
that,  In  violation  of  the  positive  instructions 
of  the  master,  the  deceased  ran  two  cars 
coupled  together  down  the  grade  instead  of 
one,  as  Instructed,  but  also  that  the  braking 
appliances  were  so  grossly  defective  as  to 
he  practically  useless,  a  condition  which  re- 
quired but  slight  inspection  to  reveal,  and 
that  no  Inspection  could  possibly  have  been 
made  before  the  moving  of  the  cars  and  the 
defects  remain  undiscovered.  Nor  was  any 
report,  so  far  as  shown  in  evidence,  made  to 
the  mine  office.  Thus,  the  evidence  shows 
such  a  palpable  disregard  by  tlie  employe 
of  the  rules  and  instructions  of  the  employer 
as  clearly  absolves  the  employer,  the  min- 
ing company,  from  all  liability  to  the  plain- 


tiffs for  the  unfortunate  consequences  of  the 
disobedience  of  the  employ^;  the  proof  dear- 
ly showing  that  the  want  of  the  employe's 
observance  of  the  roles  and  Instructions  were 
the  proximate  cause  of  the  resultant  inju- 
ries and  death. 

It  is  plainly  indicated  by  the  evidence  that 
the  deceased  made  no  effort  to  discover  an 
open  peril.  There  Is  nothing  to  show  that  he 
even  made  use  of  any  brake  blocks,  while  it 
Is  manifest  that,  in  total  disregard  of  his 
employer's  rule,  he  attempted  to  move  two 
cars  down  the  steep  grade,  with  a  braking 
apparatus  wholly  insufficient  to  hold  one,  and 
the  Insufflciency  of  which  could  have  l>een 
ascertained  upon  slight  inspection,  In  accord- 
ance with  his  instructions.  The  conclusion, 
from  the  evidence.  Is  irresistlble  tliat  the  la- 
mentable misfortune  was  the  result  of  his 
own  heedlessness,  being  directly  attributable 
to  his  disobedience  of  the  rules  and  instruc- 
tions of  his  employer  at  a  time  when,  so  far 
as  appears  from  the  record,  there  was  the 
existence  of  no  emergency  which  required, 
hasty  action.  This  is  so  patent  from  the 
proof  as  to  leave  no  room  for  reasonable 
minds  to  differ  in  relation  thereto.  Such  dis- 
obedience, under  the  circumstances,  rendered 
him  guilty,  in  law,  of  contributory  negli- 
gence, and  such  negligence,  without  doubt, 
was  the  proximate  cause  of  his  death.  Clear- 
ly, therefore,  no  action  Is  maintainable  by  the 
heirs  against  his  employer,  the  mining  com- 
pany. The  rules  and  instructions  were  proi>- 
er  and  reasonable,  and  it  was  the  duty  of  the 
deceased,  under  the  law,  to  obey  them,  and, 
having  failed  to  do  so,  his  employer  was  re- 
leased from  liability  for  the  injuries  which 
were  the  direct  result  of  such  failure. 

"It  is,"  says  Mr.  Beach,  "contributory  neg- 
ligence of  an  aggravated  character  on  the 
part  of  an  employ^  to  disobey  reasonable 
rules  and  regulations  enacted  to  protect  him 
from  injury.  If  he  is  injured  through  such 
a  gross  and  unwarranted  disregard  of  his 
own  safety,  his  remedy  is  gone.  Such  negli- 
gence is  the  most  pronounced  contributory 
negligence  possible.  It  properly  leaves  the 
person  injured  by  it  wholly  remediless." 
Beach,  Contr.  Neg,  §  373. 

In  Scott  V.  Kastem  Ry.  Co.  (Minn.)  95  N. 
W.  8{)2,  the  Supreme  Court  of  Minnesota, 
speaking  through  Mr.  Justice  Collins,  said: 
"The  universally  established  doctrine  is  that 
If  an  employe,  of  ordinary  intelligence,  is  In- 
jured by  reason  of  his  disoi)edience  or  disre- 
gar4  of  reasonable  rules  and  orders  Issued  by 
the  master,  and  brought  to  his  attention  in 
ample  time,  and  opportunity  being  given  In 
which  to  obey,  he  cannot  recover,  as  against 
the  master,  for  an  injury  received,  when  a 
violation  of  a  rule  Is  tlie  proximate  cause  of 
his  Injury.  He  will,  as  a  matter  of  law,  be 
deemed  guilty  of  contributory  negligence." 

The  same  court,  in  Nordqulst  v.  Great 
Northern  Ily.  Co.  (Minn.)  95  N.  W.  322,  said: 
"An  employs  is  l)ound  to  obey  all  of  the 
reasonable  rules  of  his  employer  with  refer- 
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ence  to  Xhe  conduct  of  his  business.  Disobe- 
dience of  sucli  rules,  if  it  contributes  directly 
to  tlie  injury  of  the  employ^,  conclusively 
charges  him  with  negligence,  which  will  bar 
any  recovery  of  damages  for  his  injury." 

In  Karrer  v.  D.  G.  H.  &  M.  R.  R.  Co.,  76 
Mich.  400,  43  N.  W.  370,  where  the  employes 
were  acting  under  printed  orders  relating  to 
their  safety,  which  the  plaintiff  failed  to 
ol)ey,  the  court  said:  "It  was  the  plaintiff's 
duty  to  examine  into  the  coupling  arrange- 
ments of  both  cars  before  he  attempted  to 
couple  them,  and,  as  they  were  only  a  rod 
apart  at  most  before  he  started  the  train 
baclc,  and  as  he  says  the  detect  was  visible  at 
once  to  any  one  looking,  one  or  two  seconds 
would  have  furnished  all  the  time  needed  to 
satisfy  himself,  had  he  been  acting  under 
any  one  else's  orders  ajnd  not  for  himself; 
but  as  he  had  personal  direction  of  the  en- 
gineer's movements,  and  could  move  when  he 
pleased,  the  case,  as  he  presents  it,  was  an 
aggravated  one  of  the  grossest  carelessness, 
for  wlUch  he,  and  no  one  else,  was  responsi- 
ble." 

So,  in  La  Croy  v.  N.  Y.,  L.  E.  &  W.  Ry. 
Co.,  132  N.  Y.  570,  30  N.  E.  391,  the  plaintlft, 
who  had  been  Injured,  was  employed  as  a 
brakeman  on  defendant's  freight  train.  One 
of  the  printed  rules  required  brakemen,  be- 
fore starting,  to  test  the  hand  brakes.  This 
was  not  done  on  the  occasion  of  the  accident 
which  caused  the  injury  for  which  recovery 
was  sought  The  court,  holding  that  disobedi- 
ence of  the  rules  caused  the  accident,  and 
that,  therefore,  the  plaintiff  was  not  entitled 
to  recover,  said:  "In  the  absence  of  printed 
instructions,  the  plaintiff  and  the,  rest  of  the 
train  crew  well  knew  that  their  duty  to  their 
employer,  and  a  proper  regard  for  their  own 
personal  safety,  made  it  hicumbent  upon  them 
to  know,  before  reaching  the  point  where  the 
steep  descent  began,  which  continued  for 
nearly  six  miles,  whether  the  train  contained 
the  requisite  number  of  brakes  to  properly 
check  its  speed,  and  as  a  necessary  conse- 
quence the  plaintiff  cannot  require  the  de- 
fendant to  make  good  to  him  the  damages 
resulting  from  an  injury  which  could  not 
have  been  sustained  had  he  and  his  co-em- 
ployfs  observed  that  reasonable  care  and  cau- 
tion which  their  experience  suggested  and  the 
situation  demanded." 

In  Dan-acott  v.  C.  &  O.  R.  R.  Co.,  83  Va. 
288,  2  S.  E.  311,  5  Am.  St.  Rep.  20C,  where 
the  injury  complained  of  was  a  result  of  a 
disregard  of  rules,  it  was  said:  "At  all 
events,  the  evidence  shows  that  the  danger- 
ous condition  of  the  coupling  was  obvious, 
and  that  the  plaintiff,  in  violation  of  the  rules 
of  the  company,  voluntarily  put  himself  in  a 
position  of  danger.  In  consequence  of  which 
he  was  injured.  Under  these  circumstances, 
In  the  eye  of  the  law,  he  was  the  author  of 
his  own  misfortune;  that  is  to  say,  his  neg- 
ligence, or,  what  is  the  same  thing,  his  want 
of  ordinary  care  and  caution,  was  the  proxi- 
mate cause  of  the  injury  complained  of.    The 


action  Is  therefore  not  maintainable."  C.  & 
A.  R.  R.  Co.  V.  Brngonier,  119  111.  51,  7  N.  E. 
688;  Bennett  v.  Northern  Pac.  R.  R.  Co.,  2 
N.  D.  112,  49  N.  W.  408,  13  L.  R.  A.  46o;  Hlg- 
gins  V.  Southern  Pac,  26  Utah,  164,  72  Pac. 
090;  Butte  v.  Pleasant  Valley  Coal  Co.,  14 
Utah,  282,  47  Pac.  77;  Burgess  v.  R.  R.  Co., 
17  Utah,  406;  111.  Cent  R.  R.  Co.  v.  Jewell, 
Adm'x,  46  III.  99,  92  Am.  Dec.  240. 

The  heirs  of  the  deceased,  being  thus  pre- 
cluded from  a  recovery  against  the  employer 
because  of  the  contributory  negligence  of 
the  deceased,  have  they  a  right  of  recovery 
against  the  railway  company  who  furnished 
the  cars?  It  seems,  as  to  this  question,  the 
respondents  assume  the  position  that  the  rail- 
way company  cannot  rely  upon  the  contribu- 
tory negligence  of  the  deceased,  because  at 
the  time  of  the  accident  be  was  not  in  its  em- 
ploy, and  its  rules  were  not  violated.  They 
claim  that  when  the  deceased  entered  the 
services  of  the  mining  company,  and  received 
its  instructions,  a  contract  relation  was  cre- 
ated tmtween  them,  and  that  the  railway 
company,  being  no  party  to  the  contract  can 
take  no  advantage  of  Its  breach  by  the  de- 
ceased. 

The  answer  to  this  is  that  this  action  Is 
one  sounding  in  tort  against  the  railway  com- 
pany, and  not  upon  contract,  to  recover  for 
the  death  of  the  deceased,  and  that  the  proof 
shows  such  death  was  caused  by  the  deceas- 
ed's own  wrong,  no  act  of  gross  or  wautou 
negligence  on  the  part  of  the  railway 'com- 
pany being  charged.  Such  being  the  case, 
the  tortious  acts  or  negligence  of  the  rail- 
way company,  if  It  was  guilty  of  any,  can- 
not be  made  the  basis  of  a  recovery  for  in- 
juries resulting  from  the  wrong  or  negli- 
gence of  the  deceased.  Clearly,  If  the  un- 
fortunate occurrence  bad  resulted  but  in  in- 
juries, and  not  in  death,  and  the  deceased 
had  brought  an  action  against  the  railway 
company  to  recover  damages  for  negligence, 
proof  that  his  own  'negligence,  and  not  that 
of  the  company,  caused  his  injuries,  would 
have  been  a  complete  defense,  and  where,  as 
in  this  case,  the  recovery  is  sought  for  the 
death,  the  heirs  are  in  no  better  situation 
than  tiie  deceased  himself  would  be  if  ilvins. 
"Wherever  contributory  negligence  is  estab- 
lished as  the  proximate  cause  of  an  injury  it 
is  always  a  complete  defense,  and  bars  a  re- 
covery for  such  Injury.  In  such  cjise  the 
maxim,  "Volenti  non  fit  Injuria,"  applies. 

The  existence  of  contract  relations  Is  not 
essential  to  an  invoking  of  the  rule  as  to  cjn- 
tributoi-y  negligence.  The  right  to  the  appli- 
cation of  that  rule  is  founded  upon  the  prin- 
ciple that  no  person  can  be  permitted  to 
make  his  own  wrong,  or  his  own  voluntary 
act,  whether  tortious  or  not,  the  basis  for  a 
recovery  against  another.  Where  an  injury 
results  to  a  person  because  of  his  own  wrong- 
ful act  or  violation  of  duty,  neither  he  nor 
his  heirs  can  recover  damages  from  anotiicr 
for  such  injury.  In  such  a  case  no  action  Is 
maintainable.    One  who,  through  want  of  or- 
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■dinary  care,  inflicts  a  wound  upon  his  own 
body,  must  be  content  to  bear  the  suffering 
and  the  loss,  and  neither  he,  nor,  In  the  event 
of  death,  his  heirs,  have  any  redress.  "Con- 
tributory negligence,  in  its  judicial  sense.  Is 
usually  the  personal  default  of  the  plaintiff 
himself.  The  general  rule  is  that  when  the 
plalntlfTs  own  want  of  ordinary  care  Is  a 
proximate  cause  of  the  injury  he  sustains  be 
cannot  recover  damages  from  another  there- 
for."   Beach,  Contr.  Neg.  g  100. 

Mr.  Thompson,  in  bis  Commentaries  on  the 
Law  of  Negligence,  vol.  1,  i  185,  says: 
"Where  a  person,  by  his  own  deliberate  act, 
brings  an  injury  upon  himself,  be  cannot 
make  it  the  ground  of  recovering  damages 
against  another,  where  be  is  not  Impelled 
thereto  by  some  Imminent  danger,  or  by  some 
exciting  or  exasperating  circumstances,  for 
which  that  other  is  responsible.  The  prin- 
ciple that  a  person  cannot  make  his  own 
wrong,  or  his  voluntai-y  act,  whether  wrong- 
ful or  not,  the  ground  of  recovering  damages 
from  another,  has  found  an  expression  in 
the  maxim,  'Volenti  non  fit  injuria.' " 

In  Railroad  Co.  v.  Aspell,  23  Pa.  St  147,  62 
Am.  Dec.  323,  Mr.  Chief  Justice  Black  said: 
"It  has  been  a  rule  of  law  from  time  im- 
memorial, and  is  not  likely  to  be  changed  in 
all  time  to  come,  that  there  can  be  no  re- 
covery for  an  injury  caused  by  the  mutual 
default  of  both  parties.  When  It  can  be 
shown  that  It  would  not  have  happened  ex- 
cept for  the  culpable  negligence  of  the  party 
injured,  concurring  with  that  of  the  other 
party,  no  action  can  be  maintained."  1 
Thomp.  Comm.  Neg.  §  186;  Wharton,  Neg. 
i  73;  2  Jaggard  on  Torts,  960;  Ray,  Neg. 
Imp.  Dut.  Pass.  669,  670;  Texas  &  P.  Ry.  Co. 
V.  Moore  (Tex.  Civ.  App.)  27  S.  W.  962;  New 
York,  C.  &  St.  L.  R.  Co.  v.  Perriguey,  138 
Ind.  414,  34  N.  E.  233,  37  N.  E.  976;  Lewis 
V.  Flint  &  P.  M.  Ry.  Co.,  54  Mich.  55,  19  N. 
W.  744,  52  Am.  Rep.  790;  Langridge  v.  Levy, 
2  M.  &  W.  519;  Carter  v.  Towne,  98  Mass. 
567,  96  Am.  Dec.  682;  Grain  v.  Petrle,  6  Hill, 
522,  41  Am.  Dec.  765. 

Viewing  the  pleadings  and  the  evidence 
contained  in  the  record  thus  in  the  light  of 
the  law  applicable  to  this  case,  we  are  of  the 
opinion  that  the  plaintiffs  have  shown  no 
right  to  recover  damages  against  the  railway 
company,  that  the  contributory  negligence  of 
the  deceased  is  available  to  that  company 
as  a  defense  to  this  action,  and  that  the 
<'ourt  erred  in  refusing  to  instruct  the  jury 
to  return  a  verdict  as  requested  by  the  de- 
fense. This  disposes  of  the  case,  and  it  is 
therefore  of  no  Importance  to  pass  upon  the 
other  questions  presented. 

The  judgment  must  be  reversed,  with 
costs,  and  a  new  trial  granted.  It  is  so  or- 
dered. 

BASKIN,  C.  J.,  concurs. 

McCARTY,  J.,  concurs  In  the  order  of  re- 
versal, but  dissents  from  the  grounds  stated 


and  the  reasons  given  therefor  In  the  ma- 
jority opinion. 

There  are  three  reasons  given  in  the  fore- 
going opinion  why  this  case  should  be  re- 
versed. The  first  is  that  the  facts,  over 
which  there  is  no  substantial  conflict  in  the 
evidence,  considered  in  its  entirety,  show 
that  the  alleged  defective  condition  of  the 
braking  apparatus  of  the  two  cars  which  John 
P.  Smith,  the  deceased,  was  moving  at  the 
time  be  was  killed,  was  so  open,  plain,  and 
obvious  that  he,  by  the  exercise  of  ordinary 
care  and  diligence,  could,  have  discovered  it 
before  he  started  to  move  the  cars,  and  there- 
fore he  was  guilty  of  contributory  negligence: 
second,  that  his  failure  to  observe  and  follow, 
on  that  occasion,  the  instructions  given  him 
by  his  superiors  not  to  move  more  than  one 
car  at  a  time,  also  constituted  contributory 
negligence  on  his  part;  and,  third,  that  the 
court  erred  in  refusing,  after  the  evidence 
was  all  hj,  to  peremptorily  instruct  the  jury 
to  return  a  verdict  in  favor  of  defendant 
railway  company. 

I  am  unable  to  agree  with  my  Brethren 
not  only  as  to  the  facts  in  the  case,  but  as 
to  the  law  applicable  to  the  facts.  The  rec- 
ord shows  that  the  two  empty  cars,  at  the 
time  John  P.  Smith  started  to  move  or  run 
them  down  to  the  ore  chute,  were  standing 
on  a  descending  grade,  with  the  brakes  suffi- 
ciently set  to  hold  them  in  place  on  the  tradk 
without  pulling  on  their  couplings  or  the 
couplings  of  the  cars  standing  above  them 
and  to  which  they  were  attached.  The  great 
preponderance  of  the  evidence  shows  that 
the  moment  a  car  standing  on  the  track,  at 
the  point  where  these  cars  were  taken  from 
by  the  deceased  on  the  day  of  the  fatal  ac- 
cident, is  uncoupled  from  the  one  above  it 
and  the  brakes  loosened  or  thrown  off,  it 
would  start  of  its  own  accord.  T.  D.  Fenton, 
the  conductor  under  whose  directions  the 
cars  In  question  were  left  on  the  switch 
track  at  the  point  from  where  they  were 
moved  by  the  deceased,  just  before  his  death, 
was  called  by  the  appellant  and  testified  on 
this  point  as  follows:  "The  surface  of  the 
track  which  leads  along  these  orebouses  is  on 
an  incline  to  the  east.  •  •  •  We  put  the 
cars  on  to  this  side  track  from  the  west  end. 

*  *  •  This  was  done  on  May  4,  1901,  the 
day  of  the  accident  to  Mr.  Smith.  •  •  • 
We  pushed  twelve  empty  cars  on  to  the  side 
track  that  day.  •  •  •  The  grade  was 
such  that  it  became  necessary  to  apply  the 
brakes  to  keep  the  cars  from  running  down. 

•  *  •  The  brakes  are  first  applied  on  the 
east  end,  toward  the  ore  chute.  This  is  done 
so  as  to  keep  the  slack  against  the  other 
cars,  in  order  •  •  •  to  enable  the  Cen- 
tennial Eureka  Mining  Company's  men  to  un- 
couple the  car.  The  hand  brake  was  applied 
and  set  first  on  the  first  car,  and  then  in  r^- 
ular  order  till  the  last  car  was  reached,  from 
the  east  to  the  west  up  the  Incline— up  to- 
wards the  switch.  When  the  brakes  are  all 
set  each  car  on  the  incline  was  held  by  the 
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hnnd-brake  power.  It  was  not  held  at  aH'on 
the  Incline  by  the  couplings  to  the  adjoining 
cars.  •  •  •  If  the  brakes  were  off  the 
lower  ear,  and  the  car  was  pulling  on  the 
coupling,  you  could  not  uncouple  It  If  the 
brakes  were  off  the  two  lower  cars,  and  a 
'String  of  cars  were  standing  on  that  Incline, 
you  could  not  uncouple  these  two  cars  from 
the  remainder.  I  know  of  my  own  knowl- 
edge that  when  I  left  those  cars  that  morn- 
ing (May  4,  1901)  •  •  •  on  this  side 
track  above  the  Centennial  Eureka  orehouse 
that  the  brakes  were  on  and  the  pressure  ap- 
plied on  every  one  of  those  cars." 

J.  A.  Hontz,  a  brakeman  under  Fenton, 
testified  that  the  brakes  were  set  on  the  lower 
or  first  end,  and  then  on  the  other  cars  higher 
np  In  succession;  that  "the  brakes  were  so 
set  In  order  that  Smith  would  have  no  trouble 
In  getting  the  various  cars  off,  for,  if  the 
slack  was  allowed  to  run  out,  it  would  be 
Impossible  for  him  to  get  the  cars  off,  be- 
cause the  weight  of  the  cars  would  be  drawn 
against  the  draw  rod,  thereby  preventing  the 
raising  of  the  lock.  •  •  •  As  the  cars 
were  upon  the  side  track,  and  the  brakes  set 
in  the  manner  I  have  described,  our  custom 
was  that  each  individual  car  should  be  held 
In  place  by  its  own  brakes.  If  a  brake  on 
any  particular  car  would  not  hold  It,  the  re- 
sult would  be  that  the  minute  you  move  the 
car  in  front  away,  it— the  car  with  ao  brake 
—would  pull  down  on  the  remaining  cars, 
and  you  could  not  cut  it  off  from  them. 
•  •  *  It  was  necessary  on  such  a  grade  as 
that  to  apply  the  brakes  in  order  to  stop  and 
hold  the  car." 

William  Freckleton,  a  witness  for  the  plain- 
tiffs, testified  that  a  car  would  not  stand  on 
this  incline  "unless  It  was  braked  or  block- 
-ed."  The  record  also  shows  that  two  days 
after  the  accident  the  two  cars  mentioned 
were  taken  by  appellant  and  replaced  on  the 
track  above  the  ore  chute  on  the  same  grade 
and  in  the  vicinity  of  where  they  were  stand- 
ing when  the  deceased  started  to  move  them 
at  the  time  he  was  killed. 

L.  D.  Dickenson  tesUfled  that  one  Herbert 
Hayes  let  these  two  cars  down  over  the  same 
track  by  the  hand  brakes.  "He  let  down 
only  one  car  at  a  time.  He  let  down  the 
head  one  first  •  *  •  He  released  the 
brake,  and  the  car  started.  •  •  •  stopped 
it  once  on  the  way  down.  •  •  •  Then  he 
went  back  and  got  the  other  car,  and  went 
through  the  same  performance.  •  •  • 
When  we  went  back  to  start  the  hind  car 
we  released  the  brake,  and  it  started  imme- 
diately." 

Herbert  Hope,  another  of  the  appellant's 
witnesses,  testified,  in  part,  as  follows:  "I 
got  up  on  the  car  lower  down  on  the  grade— 
my  impression  is  that  it  was  678— and  kicked 
the  brake  oB.  •  •  •  I  let  the  brake  off 
and  the  car  started,  and  I  let  It  down  the 
grade.  I  then  went  back  to  the  lower  car. 
When  I  got  to  it— car  631-1  got  up  and  re- 


leased the  brake.    •    •    •    The  car  started 
immediately  when  the  brakes  were  let  off." 

Appellant  concedes  that  cars  standtag  on 
this  incline,  when  uncoupled  and  the  brakes 
thrown  off,  would  start  without  any  iwopel- 
llng  force  except  that  furnished  by  their  own 
weight  Coimsel  for  appellant  in  their  brief 
say:  "It  is  apparent  from  the  great  weight 
of  the  evidence  that  the  cars  would  set  them- 
selves in  motion  if  the  brakes  were  released 
and  If  they  were  uncoupled." 

There  is  a  sharp  conflict  in  the  evidence 
respecting  the  condition  and  general  appear- 
ance of  these  two  cars  immediately  after  the 
accident  Upon  one  point  there  is  but  little, 
if  any,  conflict  in  the  testlmcmy,  and  that  is 
the  alleged  defective  condition  of  the  brak- 
ing apparatus  was  discovered  by  the  parties 
making  the  examination  either  by  getting  up- 
on the  cars  and  testing  the  brakes  by  apply- 
ing and  setting  them,  or  by  having  the  de- 
fects pointed  out  to  them  by  parties  who  had 
made  the  tests.  Regarding  the  general  ap- 
pearance of  the  cars,  B.  L.  Short  testlfled,  la 
part,  as  follows:  "I  got  upon  car  No.  678,' 
and  tried  to  set  the  brake.  The  shoes  would 
make  no  effect  upon  the  brake  wheel,  and  I 
got  no  pressure.  I  got  down,  and  the  shoes 
•  •  ♦  on  that  car  were  in  their  places.  I 
noticed  their  thickness,  and  they  were  appar- 
ently in  pretty  good  shape.  So  far  as  the 
shoes  were  concerned,  they  looked  all  right." 

William  Freckleton,  another  witness  for 
plaintiffs,  testified,  as  follows:  "The  mere 
fact  that  the  shoes  on  631  were  worn  thin 
is  no  defect  so  long  as  they  took  effect;"  and 
again,  "I  didn't  notice  what  caused  the  brake 
to  get  out  on  one  side,  and  the  brake  shoe 
to  pass  on  the  flange  of  the  wheel.  AH  the 
other  brake  shoes  except  this  one  were  in 
their  proper  place  on  car  631.  All  were  good 
shoes,  not  broken— good  for  the  purpose  ot 
pressure.  The  only  thing  wrong  with  the 
car  on  Saturday  night  (the  day  of  the  acci- 
dent) was  the  brake  shoe  pressing  on  the 
flange.  With  that  exception  the  braking  ap- 
paratus on  that  car  was  In  good  condition, 
so  far  as  I  know."  He  also  testlfled  that  the 
brake  shoes  on  car  678  were  in  fair  condi- 
tion. 

The  witness  Bonney,  in  giving  his  testi- 
mony, said:  "I  examined  the  brake  shoes 
upon  car  678.  They  were  all  in  very  good 
condition  except  this  one,  that  was  In  the 
brakehead,  and  it  was  In  fair  condition.  It 
bad  been  worn." 

A.  J.  Bauer,  a  witness  for  defendant,  testi- 
fied that  he  examined  the  brakes  on  these  two 
cars,  and  that  "they  were  in  good  condition"; 
that  "they  worked  first  class." 

T.  D.  Fenton,  the  conducts,  testified  that 
he  made  a  very  thorough  test  and  examina- 
tion of  the  braking  apparatus  on  these  two 
cars,  and  "found  that  it  worked  all  right" 
Again  he  says:  "I  inspected  the  entire  brak- 
ing apparatus  on  each  car,  and  found  that  its 
condition  was  good."    Several  other  witnesses 
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for  tbe  appellant  teatlSed  that  tbey  examined 
iiud  tested  the  brakes  on  these  cars,  and 
found  them  to  be  in  good  condition.- 

Now,  It  must  be  Iwrue  in  mind  that  John 
P.  Smith,  the  deceased,  had  no  such  oppor- 
tunity tor  examining  and  testing  these  bralces 
as  the  witnesses  in  the  case.  ■  When  the  tests 
were  made  by  the  witnesses  the  cars  were 
standing  on  comparatively  level  track,  and  it 
was  not  necessary  to  apply  the  brakes  In  or- 
der to  hold  the  cars  in  place  while  the  tests 
were  being  made. 

The  foregoing  testimony  tends  to  show  that 
the  alleged  defective  condition  of  the  brakes 
was  not  really  discernible  without  making  a 
physical  test  by  applying  or  setting  them. 
And  there  also  Is  evidence  that  this  could 
not  be  done  while  the  cars  were  standing  on 
the  incline  above  the  ore  chute,  for  the  rea- 
son that  they  would  start  to  move  down  the 
grade  the  moment  the  brakes  were  loosened 
and  thrown  off  and  the  cars  uncoupled.  This 
evidence,  considered  in  connection  with  the 
fact  that  the  brakes  were  set  and  applied  on 
these  cars  at  the  time  the  deceased  uncoupled 
them  from  the  car  standing  immediately 
above,  which  fact  was  at  least  an  indication 
that  the  brakes  were  not  disabled,  creates  too 
much  uncertainty  as  to  whether  or  not  de- 
ceased knew,  or  In  the  exercise  of  ordinary 
care  and  diligence  would  have  known,  of  the 
alleged  defects  before  he  started  to  move  the 
cars,  for  this  or  any  other  court  to  say,  as  a 
matter  of  law,  that  he  was  guilty  of  contribu- 
tory negligence  because  be  moved  these  cars 
in  their  alleged  disabled  condition  down  the 
track  on  the  occasion  referred  to. 

Appellant  contends,  and  this  court  in  the 
ophiion  written  by  Mr.  Justice  BARTCH  in 
the  case  holds,  that  the  deceased  was  guilty  of 
contributory  negligence  in  moving  two  cars  at 
a  time  down  the  incline  in  violation  of  the  In- 
structious  given  him  by  those  under  whom  he 
was  working,  which  the  railway  company  can 
successfully  plead  as  a  defense  in  this  case. 

The  evidence,  as  I  view  it,  is  far  from  con- 
clusive that  the  act  of  .moving  the  two  cars 
at  the  same  time,  on  the  occasion  referred 
to,  was  in  and  of  itself  negligence  per  se. 
In  fact  there  is  evidence  in  the  record  that 
tends  to  show  that  it  was  not  negligence. 
When  the  employes  of  the  railroad  company 
removed  the  two  cars  in  question  from  where 
Smith  was  killed,  they  took  them,  coupled 
together,  back  up  the  main  line,  where  they 
were  "kicked"  onto  the  switch  by  the  engine, 
and  set  going  down  the  incline  above  the  ore 
chute  at  the  rate  of  eight  miles  an  hour,  and 
were  controlled  and  stopped  by  one  man  on 
the  steepest  part  of  the  grade  by  the  appli- 
cation of  the  brakes  on  the  head  car  only, 
and  a  little  later  they  wei-e  taken  down,  one 
at  a  time,  to  the  ore  chute,  loaded  with  ore. 
ajid  then  let  down  the  track  below  the  ore- 
liouse  by  means  of  the  band  brake.  Frou 
the  orehouse  down  the  grade  is  almost  twice 
!i8  great  as  it  is  above.  And,  further,  some 
Ave  or  six  of  appellant's  employes,   men  of 


experience  in  tbl8  kind  of  work,  testified  in 
the  case,  and  not  one  of  them  so  mucb  as 
intimated  that  it  was  extra  hazardous  to  let 
two  empty  cars  down  the  incline  above  the 
ore  chute  at  the  same  time,  but,  on  the  con- 
trary, three  of  them  showed  by  actual  demon- 
stration that  it  was  not 

I  know  of  no  rule  or  i»4nciple  of  \ti-w  that 
would  permit  the  appellant,  by  virtue  of  in- 
structions given  the  deceased  by  the  mining 
company  respecting  his  duties  In  the  band- 
ling  of  the  cars,  to  which  the  railway  com- 
pany was  In  no  way  privy,  to  shift  upon  bim 
the  legal  duty  it  was  under  to  inspect  and 
use  ordinary  care  to  see  that  its  cars  were 
in  reasonably  good  condition  before  placing 
them  upon  the  switch  track  to  be  loaded  with 
ore.  The  deceased  in  the  handling  of  tbese 
cars  owed  the  railway  company  no  greater 
duty  than  his  master,  the  Centennial  Bureka 
Mining  Company,  did,  and  it  must  be  con- 
ceded that  the  only  duty  the  mining  com- 
pany owed  was  to  exercise  that  same  degree 
of  care  and  caution  as  Is  ustially  observed 
by  men  of  ordinary  prudence  engaged  in  this 
kind  of  work,  and  this  is  all  that  appellant 
could  legally  exact  from  the  deceased,  not- 
withstanding the  mining  company  may  Iiave, 
through  a  supei'abundance  of  caution,  in- 
structed its  employes  to  exercise  extraordi- 
nary care  in  the  handling  of  these  cars.  Sup- 
pose, for  example,  the  superintendent  of  the 
mining  company  had  given  the  deceased  posi- 
tive instructions  never  to  take  a  loaded  car 
down  the  incline  below  the  orehouse  witbont 
first  making  a  personal  inspection  of  tlie 
track,  and  through  some  inadvertence  or  over- 
sight on  the  part  of  Smith  he  had  omitted  to 
make  the  inspection,  and  had  taken  a  car 
down  loaded  with  valuable  ore,  and  ran  into 
an  open  switch,  which  the  employes  of  the 
railway  company  had  failed  to  close,  or  into 
an  obstruction  which  they  had  left  upon  the 
track,  under  circumstances  showing  negli- 
gence on  the  part  of  the  railway  company, 
and  ditched  the  car,  and  a  itortlon  of  tbe  ore 
was  lost  and  Smith  severely  injured  there- 
by, would  it  be  seriously  contended  that  be- 
cause Smith  had  failed  to  perform  a  duty  tbat 
devolved  upon  the  railroad  company  tbat  it 
could  successfully  interpose  and  plead  as  a 
defense,  in  a  suit  by  the  mining  company  for 
the  loss  of  its  ore,  that  Smith  had  failed  to 
observe  the  instructions  given  by  his  master, 
and  perform  a  duty  that  legally  devolved  up- 
on the  railroad  company?  I  think  not,  be- 
cause there  can  be  no  question  but  what  tbe 
mining  company,  luider  these  circumstances, 
could  recover.  Yet,  if  the  doctrine  announ- 
ced in  the  prevailing  opinion  is  the  law.  Smith 
could  not  recover  for  his  injuries  resulting 
from  the  ditching  of  the  car.  In  other  wonlss 
Smith  owed  the  railroad  company,  with 
which  he  had  no  contractual  relations  wtiat- 
ever,  a  greater  duty  than  did  Ills  master,  be- 
tween whom  and  the  railroad  company  suet 
relations  existed;  which,  I  respectfully  insist 
is  contrary  to  all  precedent.    The  two   com 
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panies  occnpled  the  relative  legal  positions 
that  usually  exist  between  shippers  and  com- 
mon carriers  and  nothing  more.  As  the  re- 
lation ot  master  and  servant  did  not  exist 
in  the  remotest  degree  between  the  railroad 
company  and  the  deceased,  all  that  this  com- 
pany could  legally  exact  of  him,  while  he 
was  engaged  In  the  handling  of  its  cars,  was 
that  he  exercise  ordinary  care  for  his  own 
safety,  and  this  he  was  bound  to  do  before 
he  could  complain  of  the  negligence  of  the 
company. 

There  are  ooly  two  questions  Involved  In 
appellant's  plea  of  contributory  negligence^ 
and  they  were  questions  of  fact  for  the  Jury. 
The  first  is,  were  the  defects  In  the  braking 
apparatus  of  these  two  cars  so  open,  plain, 
and  obvious  that  the  deceased,  by  the  exer- 
cise of  ordinary  care,  would  have  discovered 
them,  and  did  he  in  moving  the  cars  exer- 
cise that  degree  of  care  and  caution  that 
men  of  prudence,  skilled  in  that  Idnd  of  woric, 
usually  observe  when  engaged  In  its  per- 
formance? And,  second,  were  the  risks  and 
hazards  Incident  to,  and  which  naturally 
arose  from,  the  taking  of  two  empty  cars, 
coupled  together,  down  the  Incline  above  the 
ore  chute  by  one  man  experienced  In  the 
work,  so  great  that  a  man  of  ordinary  pru- 
dence, understanding  and  appreciating  such 
liazards  and  dangers,  would  not  att«npt  its 
performance? 

The  trial  court  gave  the  following  Instruc- 
tions, wherein  the  law  applicable  to  the  facts 
is  correctly  stated: 

"Tfou  are  further  Instructed  that  in  respect 
to  the  instructions  which  it  is  claimed  on 
behalf  of  the  defendant  railway  company 
were  given  to  the  deceased,  John  P.  Smith, 
at  the  time  be  entered  upon  his  employment, 
that  if  you  believe  from  the  evidence  such 
instructions  were  given,  the  mere  violation  of 
or  neglect  to  observe  such  instructions  was 
not  contributory  negligence  on  the  part  of 
said  John  P.  Smith;  but  if  you  believe  from 
tlie  evidence  that  at  the  time  In  question 
tiaid  John  P.  Smith  violated  or  neglected  to 
observe  any  of  these  instructions,  and  twe- 
ther  believe  from  the  evidence  that  in  the 
violation  or  neglect  of  the  same  he  was,  un- 
der the  circumstances  of  the  case,  guilty  of 
a  failure  to  exercise  reasonable  care  for  his 
own  safety,  and  that  except  for  such  failure 
on  his  part  the  accident  in  question  would 
not  have  happened,  then  he  was  guilty  of 
contributory  negligence,  and  the  plaintiffs  ip 
this  action  cannot  recover. 

"You  are  further  Instructed  that  it  was  the 
duty  of  the  deceased  to  inform  himself  of 
the. dangers  peculiar  to  the  work  in  which 
he  was  engaged,  and  it  was  his  duty  °to  go 
about  his  work  with  his  eyes  open.  It  was 
his  duty  to  use  ordinary  care  to  learn  the 
dangers  which  were  liable  to  beset  him  in 
his  employment.  If,  therefore,  you  bollpve 
from  the  evidence  that  the  injuries  to  and 
death  of  the  deceased  resulted  from  being 


exposed  to  dangers  which  w»e  known  to 
him,  or  which  could  have  been  known  to 
him  by  the  exercise  of  ordinary  care  on  his 
part,  then  the  plaintiffs  cannot  recover  in  this 
action." 

The  authorities  cited  in  the  opinion  writ- 
ten by  Mr.  Justice  BARTCH  are  cases  where- 
in the  rules  of  law  relating  to  master  and 
servant  governed,  but  which  I  contend  can 
have  no  application  in  this  case,  as  the  de- 
ceased and  the  appellant  stood  in  the  same 
relation  to  each  other  as  the  servant  of  the 
shipper  does  to  the  common  carrier,  which 
is  entirely .  distinct  from  that  of  master  and 
servant 

Few  cases  arise  wherein  there  Is  a  sharper 
and  more  substantial  conflict  on  all  of  the 
material  issues  than  is  shown  to  exist  In  this 
action;  therefore  it  would  have  been  an  un- 
warranted invasion  of  the  province  of  the 
Jury  for  the  court  to  have  given  tl»e  peremp- 
tory instructions  asked  for  by  appellant 

The  court  gave  the  jury  the  following  In- 
struction: "The  cars  were  operated  to  and 
from  a  point  Immediately  underneath  the 
chute  from  the  orebouse  by  the  power  of 
gravitation,  and  the  evidence  shows  that  tlie 
method  employed  by  Smith  was  to  'pinch'  the 
cars  with  a  crowbar  In  order  to  set  them  in 
motion,  and  that  be  would  bring  them  to  a 
stop  by  the  use  of  the  hand  brakes."  Ai>pel- 
lant  excepted  to  this  instruction,  and  now  as- 
signs the  giving  of  it  as  error.  By  an  ex- 
amination of  the  record  it  will  be  seen  that 
there  is  a  sharp  conflict  in  the  evidence  as 
to  whether  the  cars  were  set  in  motion  by 
the  use  of  a  pinch  bar  or  started  of  their 
own  accord  by  the  power  of  gravitation. 
Therefore  the  giving  of  the  instruction  was 
error. 

I  am  of  the  opinion  that  the  case  should 
be  reversed,  with  costs,  with  instructions  to 
the  trial  court  to  grant  a  new  trial,  and  per- 
mit the  parties  to  amend  their  pleadings 
should  they  ao  desire.  I  concur  in  the  re- 
versal. 


(27  Utah.  348) 
HENDERSON  v.  BARNES. 

(Supreme  Court  of  Utah.    Feb.  26,  1004.) 

APPEAL— TIME  FOR  TAKING— ENTRY  OP  JUDG- 
MENT—WHAT CONSTITUTES. 

1.  Rev.  St.  1808,  §  3301,  provides  that  an  ap- 
peal may  be  taken  within  six  mouths  from  the 
entry  of  the  judgment  appealed  from.  .Tudg- 
ment  was  entered  on  June  10th,  and  notice  of 
appeal  filed  December  10th.  On  June  10th  a 
written  instrument,  purporting  to  l)e  a  juilg- 
ment.  was  signed  by  another  judge  than  the 
one  before  whom  the  hearing  was  had.  and  was 
filed  in  the  case.  Held,  that  the  appeal  was  too 
late,  and  would  be  dismissed. 

Appeal  from  District  CJourt,  Salt  Lake 
County;   S.  W.  Stewart  Judge. 

Suit  by  Nettie  Ilontlorson  against  Abboline 
Barnes,   executrix  of   the   estate  of  Henry 
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Barnes,  deceased.    Judgment  for  defendant, 
«nd  plaintiff  appeals.    Dismissed. 


Sbepard  &  Shepard,  for  appellant 
Hempstead,  for  respondent 


D.  B. 


BAETCH,  J.  This  suit  is  the  result  of  a 
real  estate  transaction  between  the  plaintiff 
and  Henry  Barnes,  deceased.  It  appears 
that  in  the  year  1888  the  plaintiff  conveyed 
to  the  deceased,  by  warranty  deed,  a  certain 
tract  of  land,  situate  in  the  state  of  Kansas, 
for  the  sum  of  $950.  The  plaintiff  claims 
that  she  borrowed  that  sum  from  the  de- 
ceased; that  the  deed  was,  in  effect,  only  a 
mortgage;  and  that  she  had  a  right  of  re- 
demption. The  grantee  afterwards  sold  the 
property  to  an  Innocent  purchaser,  and  after 
the  death  of  said  grantee,  defendant's  testa- 
tor, the  plaintiff  brought  this  acticm  to  re- 
cover the  value  of  the  property  and  annual 
rentals  of  the  same,  less  the  sum  paid  th^-e- 
for  by  the  deceased,  and  Interest  The  com- 
plaint was  tiled  November  26,  1902.  After- 
wards the  defendant  interposed  a  demurrer 
thereto,  which  was  sustained  by  the  court, 
and,  upon  the  plaintiff  electing  to  stand  upon 
her  complaint  and  refusing  to  amend.  Judg- 
ment was  entered  in  favor  of  the  defendant 
Thereupon  this  appeal  was  prosecuted. 

The  respondent  now  challenges  the  right  of 
the  appellant  to  be  heard  on  the  merits  of 
the  cause  on  the  ground  that  the  appeal  was 
not  taken  within  the  time  limited  by  the 
statute,  and  asks  that  the  Judgment  be  af- 
firmed. The  statute  (section  3301,  Rev.  St 
1898)  provides  that  "an  appeal  may  be  taken 
within  six  months  from  the  entry  of  the  Judg- 
ment or  order  appealed  from."  Judgment  as 
shown  by  the  abstract  of  the  record,  was  en- 
tered herein  by  order  of  the  Judge  who  pre- 
sided at  the  hearing  of  the  case  on  June  10, 
1903,  In  favor  of  the  defendant  dismissing 
the  action,  and  for  costs,  to  be  thereafter 
taxed.  The  notice  of  appeal  was  filed  De- 
cember 16,  1903,  which  was  not  within  six 
months  from  the  entry  of  the  Judgment  The 
appeal  Is  therefore  ineffectual,  and  the  ob- 
jection to  the  right  of  the  appellant  to  be 
heard  on  the  merits  must  prevail.  This  Is  so 
notwithstanding  the  fact  that  on  June  16, 
1903,  a  written  instrument  purporting  to  be 
a  Judgment  was  signed  by  another  Judge 
than  the  one  before  whom  the  hearing  was 
bad,  and  filed  with  the  papers  of  the  case, 
which  filing  was  Just  six  months  prior  to  the 
taking  of  the  appeal.  The  filing  of  that  in- 
strument was  not  necessary,  as  the  Judg- 
ment which  was  previously  entered  was  ef- 
fective. If,  however,  the  appeal  had  been 
taken  within  time,  still  the  appellant  could 
not  prevail,  because,  looking  into  the  merits, 
as  the  case  appears  from  the  record,  we  are 
of  the  opinion  that  she  has  shown  no  right 
of  recovery  against  the  respoudeiit. 

The  appeal  is  dismissed,  and  the  Judgment 
affirmed,  with  costs. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


(9  Idaho,  £29) 

CURTIS  T.   KIRKPATRICK. 

(Supreme  Court  of  Idaho.    Feb.  16,  1904.) 

MENTAL     CAPACITY— WHEN     COMPETENT      TO 
.    TRANSACT     BUSINESS— UNDUE     INFLUEINCE— 
APPEALS— FINDINGS    OF    COURT— INTOXICAT- 
ING  LIQUORS-SPIRITUALISM. 

1.  When  it  is  shown  that  the  party  conveying 
property  by  wari-anty  deed,  or  executing  ai«l 
delivering  a  mortgage  on  property,  understood 
and  knew  the  nature  and  effect  of  such  convey- 
ances at  the  time  of  their  execution,  be  is  com- 
petent to  make  such  conveyances. 

2.  Undue  influence  must  be  shown  to  have 
existed  at  the  time  of  the  execution  and  deliv- 
ery of  the  instrument  complaiaed  of,  or  it  will 
not  be  set  aside  or  canceled  in  a  court  of 
equity. 

3.  Excessive  use  of  intoxicating  liquors  is  not 
aloue,  Bulhcient  to  disqualify  one  from  transact- 
ing business  or  couveying  real  estate,  unless 
it  be  shown  that  at  the  time  of  the  transaction 
he  did  not  fully  understand  the  nature  of  the 
transaction. 

4.  The  (act  that  one  is  a  believer  in  spirit- 
ualism, and  makes  many  statements  apparent- 
ly unreasonable,  is  not  evidence  of  insanity. 

5.  Findings  of  a  jury  in  an  equity  case  are 
only  advisory,  and  may  be  adopted,  or  amended 
and  adopted,  as  the  findings  of  the  court  or 
the  court  may  make  its  findings  independent  of 
the  findings  of  the  jury. 

(Syllabus  by  the  Court) 

Appeal  from  District  Court,  Bingham 
County;  Joseph  C.  Rich,  Judge. 

Action  by  H.  W.  Cm'tts,  administrator  of 
John  Garrett,  deceased,  against  John  E. 
Klrkpa trick.  Judgment  for  defendant  and 
plaintiff  appeals.    Affirmed. 

F.  S.  Deitrich  and  E.  E.  (Tbalmers,  for  ap- 
pellant N.  H.  Clark,  S.  3.  Rich.  John  A. 
Bagley,  and  K.  I.  Perky,  for  respondent 

STOCKSLAGER,  J.  This  is  an  appeal 
from  the  district  court  of  Bingham  county. 
Defendant  had  Judgment  In  the  lower  court 
From  the  whole  of  the  Judgement  the  ap- 
peal is  taken.  Plaintiff,  as  the  admlnistnitm- 
of  the  estate  of  John  Garrett  deceased,  com- 
menced his  action  to  cancel  and  set  asirle  a 
certain  mortgage,  dated  the  Cth  day  of  No- 
vember, 1865,  and  a  deed  from  said  Garrett 
to  John  E.  Klrkpetrlck,  dated  the  10th  day 
of  November,  1898,  tor  the  reason  and  upon 
the  grounds  that  grantor,  John  Garrett  was 
Incompetent  to  execute  and  deliver  the  said 
mortgage  and  deed.  John  Garrett  was  the 
grandfather  of  defendant  the  grantee.  A 
Jury  was  selected,  and  43  questions  were 
submitted  to  them,  to  be  answered  and  re- 
turned to  the  court:  and,  much  to  their 
credit  they  waded  through  the  long  list 
and  answered  each  one  of  them.  There- 
after, and  after  argument  of  counsel,  the 
court  adopted  the  findings  of  the  Jury,  with 
certain  amendments,  wliich  amendments, 
counsel  for  appellant  claim,  were  not  war- 
ranted by  the  evidence.  Question  26.  as  sniv 
mitted  to  the  Jurj-,  is  as  follows:  "Did  John 
Garrett,  on  tlie  9th  and  10th  days  of  Novem- 
ber, lSt>8,  when  he  directed  Johu  Montgom- 
ery, bis  attorney  in  fact,  to  make  the  deed 


^  3.  See  Deeds,  vol.  16,  CeoU  Dig.  {J  149,  153. 
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In  question  to  John  E.  KIrkpatrick,  know 
what  be  was  doing?'  Answer:  "Not  ful- 
ly." Question  31  foilows:  "Was  John  Gar- 
rett, on  the  10th  day  of  November,  1898, 
I>08sosse<l  of  sufficient  mental  capacity  to 
understand  an  ordinary  business  transac- 
tlonr*  Answer:  "Not  fully."  Question  41: 
"Was  he  possessed  of  sufficient  mental  ca- 
iwcltj'  to  understand  the  nature  of  the  mort- 
age, and  the  effect  of  Its  execution  and  de- 
livery?" Answer:  "Not  fully."  To  the  an- 
swers returned  by  the  Jury  to  questions  20, 
31,  and  41,  the  court,  in  its  findings,  adds  to 
each  the  following  language:  "But  sufficient 
for  the  purpose  of  making  a  valid  convey- 
ance of  the  property  described  In  said  deed 
to  grantee,  John  B.  KIrkpatrick." 

Twenty-eight  errors  are  assigned  by  coun- 
sel for  appellant,  nearly  all  based  on  the 
theory  that  the  evidence,  taken  as  a  whole, 
does  not  warrant  the  findings  of  the  court 
tliat  deceased,  John  Garrett,  was  mentally 
capable  of  executing  and  delivering  the  mort- 
gage and  deed  to  respondent  It  is  impossi- 
ble to  fully  comprehend  the  issues  Involved, 
and  the  facts  upon  which  a  judgment  in  this 
case  was  rendered,  without  fully  setting  out 
the  findings  of  the  court,  which  were  the 
findings  of  the  Jury,  with  the  amendments 
heretofore  referred  to,  which  are  as  follows: 
••Question  1.  On  the  10th  day  of  November, 
1896,  at  the  time  the  deed  In  question  was 
made,  what  was  the  age  of  John  Garrett? 
Answer.  Over  SO  years  of  age.  Q.  2.  What 
relationship  existed  between  John  Garrett 
and  the  defendant?  A.  Grandfather  to  de- 
fendant. Q.  3.  During  the  last  five  or  six 
years  of  his  life,  was  John  Garrett  addicted 
to  the  use  of  intoxicating  liquors,  and  to 
what  extent?  A.  Yes;  to  excess.  Q.  4. 
Was  John  Garrett,  during  the  last  six  or 
eight  years  of  his  life,  a  firm  believer  In  the 
doctrine  of  spiritualism?  A.  Yes.  Q.  5. 
Did  John  Garrett,  during  the  last  five  or  six 
yeai^  of  his  life,  suffer  hallucinations  or 
delusions:  1.  e.,  did  he  believe  that  he  saw 
and  heard,  entertained  and  enjoyed  the  com- 
pany of,  persons  who  were  not  In  fact  phys- 
ically present,  and  who  did  not  In  fact  exist 
physically?  A.  Yes.  Q.  6.  Was  John  Gar- 
rett, In  his  later  years,  filthy,  or  ordinarily 
cleanly,  in  his  person?  A.  Filthy.  Q.  7. 
Was  he  filthy,  or  ordinarily  cleanly.  In  bis 
bousebold?  A.  Filthy.  Q.  8.  Did  John  Gar- 
rett, in  the  last  five  or  six  years  of  his  life, 
accept  the  advice  and  follow  the  directions 
of  supposed  spirits,  against  those  of  a  prac- 
tical surveyor  or  engineer,  relating  to  the 
location  of  water  ditches?  A.  Yes.  Q.  9. 
Did  .Tohn  Garrett,  in  the  last  five  or  six 
years  of  his  life,  accept  the  advice  and  follow 
the  directions  of  supposed  spirits  concerning 
the  practical  business  affairs  of  his  life, 
and,  if  so,  to  what  extent?  A.  Yes;  to  a 
threat  extent  Q.  10.  Did  John  Garrett  In  his 
earlier  life  accumulate  considerable  proper- 
ty, and  in  his  later  years  spend  some  of  it 
without  knowing  or  being  able  to  state  what 


he  had  spent  it  for,  and,  if  so,  to  what  ex- 
tent? A.  Yes;  to  a  great  extent  Q.  11. 
Was  John  Garrett  In  his  later  life  as  pru- 
dent and  careful  in  his  money  and  business 
affah-s  as  be  was  in  his  earlier  lite?  A.  No. 
Q.  12.  During  the  last  five  or  six  years  of  his 
life,  was  John  Garrett  physically  sound,  or 
decrepit  and  feeble?  A.  Decr^it  and  feeble. 
Q.  13.  Did  he  then  walk  with  a  firm  and 
steady  step,  or  with  a  shambling  or  stum- 
bling gait?  State  bow  he  walked.  A.  With 
a  shambling  gait  Q.  14.  What  was  the  men- 
tal capacity  of  John  Garrett  during  the 
last  four  or  five  years  of  his  life?  A.  Im- 
paired. Q.  15.  Was  John  Garrett,  during  the 
last  four  OP  five  years  of  his  life,  and  imme- 
diately preceding  his  death,  capable  and 
competent  to  manage  and  transact  his  more 
Important  business  transactions?  A.  No. 
Q.  16.  Were  the  intellectual  faculties  of  John 
Garrett  more  acute  or  less  acute  In  1898  than 
in  1894  and  1895?  A.  Less  acute.  Q.  17. 
Were  the  intellectual  faculties  of  John  Gar- 
rett weakened  or  lessened  between  the  years 
1804  and  January  1,  1800?  A.  Weakened 
and  lessened.  Q.  18.  Did  John  Garrett  at 
any  time  after  1805  possess  the  full  use  of 
bis  mental  faculties?  A.  No.  Q.  19.  Was 
John  Garrett,  at  the  time  the  deed  in  ques- 
tion was  executed,  competent  to  transact  his 
own  important  business  affairs?  A.  No.  Q. 
20.  Was  the  said  John  Garrett  at  the  time 
of  the  execntlMi  and  delivery  of  the  deed 
dated  November,  1808,  mentally  capable  of 
understanding  the  nature  of  his  act  and  the  . 
effects  of  the  same?  A.  No.  Q.  21.  Was 
said  John  Garrett  made  acquainted  with  the 
contents  of  said  deed  at  the  time  of  Its  ex- 
ecution and  delivery?  A.  Yes.  Q.  22.  By 
whom  was  John  Garrett's  name  to  the  deed 
In  question  signed?  A.  By  John  Montgom- 
ery's clerk.  Q.  23.  Did  John  Montgomery 
sign  the  name  of  .Tohn  Garrett  to  the  deed  in 
question?  A.  No.  Q.  24.  Did  John  Garrett 
on  the  Otb  and  10th  day  of  November,  1898, 
direct  John  Montgomery  to  execute  the  deed 
in  question  to  John  B.  KIrkpatrick?  A.  Yes; 
on  the  10th.  Q.  25.  If  so,  what  Instructions 
did  be  give  him?  A.  To  transfer  as  Is  de- 
scribed In  the  deed.  Q.  26.  Did  John  Gar- 
rett on  the  9th  and  10th  day  of  November, 
1898,  when  he  directed  John  Montgomery, 
his  attorney  In  fact  to  make  the  deed  in 
question  to  John  B.  KIrkpatrick,  know  what 
he  was  doing?  A.  Not  fully,  but  sufficient 
for  the  purpose  of  making  a  valid  convey- 
ance of  the  property  described  in  said  deed 
to  grantee,  John  B.  Khikpatrick.  Q.  27.  Did 
John  Garrett  at  that  time  know  what  prop- 
erty he  was  conveying?  A.  Yes.  Q.  28.  Did 
he  know  to  whom  the  property  was  being  con- 
veyed? A.  Yes.  Q.  29.  Was  it  his  desire  and 
wish  to  convey  the  property  in  question  to 
John  B.  KIrkpatrick?  A.  Yes.  Q.  30.  Did 
John  Garrett  at  that  time  understand  the  na- 
ture and  effect  of  the  deed?  A.  Not  fully.  Q. 
81.  Was  John  Garrett  on  the  10th  day  of  No- 
vember, 1898,  possessed  of  sufficient  mental 
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capacity  to  understand  an  ordinary  business 
transaction?  A.  Not  fully,  but  sufficient  for 
the  purpose  of  making  a  valid  conveyance  of 
the  property  described  In  said  deed  to  gran- 
tee, John  E.  Kirljpatriclc.  Q.  32.  What  was 
the  consideration  imld  by  John  E.  Kirlipat- 
rick  to  John  Garrett  for  the  property  in  ques- 
Uon,  If  anything?  A.  $650.  Q.  33.  Did  John 
Garrett  on  the  10th  day  of  November,  1898, 
give  any  reasons  to  his  attorney  In  fact, 
John  Montgomery,  for  making  the  deed  in 
question,  other  than  the  money  considera- 
tion? A.  Yes.  Q.  34.  If  so,  what  reason  did 
he  give?  A.  That  they  had  been  good  to 
him.  Q.  35.  Did  John  Garrett  on  or  about 
the  6th  day  of  November,  1895,  execute  and 
deliver  to  John  E.  Kirkpiitrick  a  promissory 
note?  A.  Yes.  Q.  36.  What  was  the  amount 
of  and  consideration  of  this  note?  A.  Five 
hundred  dollars  ($500),  witli  interest  at  ten 
per  cent.  Q.  37.  On  the  6th  day  of  Novem- 
ber, 1805,  at  the  time  John  Garrett  executed 
and  delivered  the  mortgage  referred  to  in 
the  complaint  to  secure  the  payment  of  a 
note  for  $500  to  John  B.  Klrkpatrlek,  did 
he  know  what  property  was  covered  by  the 
mortgage?  A.  Yes.  Q.  38.  Did  he  know  to 
wliom  the  mortgage  was  given?  A.  Yes.  Q. 
39.  Did  he  tmderstand  the  nature  and  effect 
of  the  mortgage?  A.  Not  fully.  Q.  40.  On 
the  6th  day  of  November,  1895,  at  the  time 
John  Garrett  executed  and  delivered  the  said 
mortgage,  was  he  possessed  of  sufficient 
mental  capacity  to  understand  the  nature  and 
effect  of  an  ordinary  business  transaction? 
A.  Not  fully.  Q.  41.  Was  he  possessed  of 
sufficient  mental  capacity  to  understand  the 
nature  of  the  mortgage,  and  the  effect  of  fts 
execution  and  delivery?  A.  Not  fully,  but 
sufficient  for  the  purpose  of  making  a  valid 
conveyance  of  the  property  described  in 
said  deed  to  grantee,  John  E.  Kirkpatrick. 
Q.  42.  Was  any  port  of  the  principal  or  in- 
terest evidenced  and  secured  by  said  note 
and  mortgage  ever  paid  liefore  making  the 
deed?  A.  No.  Q.  4;^.  What  was  the  value 
of  the  land  and  water  in  question  on  No- 
vember 10,  1898?  A.  Twelve  and  one-half 
dollars  (.1!12.50)  per  acre." 

Many  reasons  are  assigned  why  deceased, 
(Jarrett,  was  mentally  Incapacitated  to  make 
the  conveyances  In  controversy.  Old  age,  his 
firm  belief  In  splritunlisra,  excessive  use  of 
intoxicating  liquors,  the  loss  of  his  wife  a 
few  years  before  the  execution  of  the  con- 
veyances, are  all  urged  as  reasons  for  un- 
balancing his  mind  and  rendering  him  incapa- 
ble of  knowing  and  fully  understanding  the 
effect  of  the  conveyances.  A  great  volume 
of  evidence  is  before  us  of  persons  who  were 
well  acquainted  with  deceased  for  a  number 
of  years  before  his  death.  We  have  the  evi- 
dence of  Dr.  J.  W.  Givens,  superintendent  of 
the  Asylum  for  tlie  Insane  at  Blackfoot,  as 
an  expert  on  the  sut)ject  of  Insanity.  Then 
we  have  the  evidence  of  those  who  were  ac- 
quainted with  his  daily  habits.  We  do  not 
feel  Justified  In  referring  to  this  evidence 


very  extensively  In  this  opinion,  for  the  rea- 
son of  the  well-established  rule  t^at  wben  a 
case  comes  to  this  court  on  appeal  from  a 
judgment  based  upon  disputed  facts  In  the 
lower  court,  either  where  the  trial  was  with 
or  without  a  Jury,  the  Judgment  will  be  af- 
firmed. As  has  been  so  often  said  by  the 
courts  of  last  resort,  the  trial  court  has  many 
opportunities  to  see  and  know  things  con- 
nected with  the  trial  that  cannot  be  brought 
to  this  court  In  the  record.  Such  courts  have 
the  opportunity  of  observing  the  manner  and 
conduct  of  the  witnesses,  and  their  means  of 
information.  All  evidence  looks  alike  on  pa- 
per, and  then,  under  the  rules,  we  get  it  in 
an  abbreviated  form.  The  district  courts  are 
the  trial  coiuiis  for  actions  of  the  character 
under  consideration.  Thus,  unless  it  is  very 
plain  that  the  Judgment  is  fatallx  defective, 
for  want  of  sufficient  evidence  to  sustain  it. 
it  should  not  be  disturbed  in  this  court  With 
these  views,  we  have  carefully  examined  the 
evidence  in  the  case  at  bar,  and  find  many 
conflicts  as  to  the  physical  and  mental  con- 
dition of  deceased,  Garrett,  dating  from  the 
early  settlement  of  the  country  surrounding 
Blackfoot  up  to  the  time  of  his  deatli.  One 
witness  testifies  to  an  acquaintance  with  bim 
dating  back  to  1863,  and  numbers  of  them.  ' 
for  both  plaintiff  and  defendant,  testify  to 
an  acquaintance  dating  back  20  or  more 
years.  It  is  shown  by  the  evidence,  beyond 
controversy,  that  in  the  later  years  of  his 
life  he  was  addicted  to  the  use  of  intoxicat- 
ing liquors  to  excess;  that  he  was  a  firm  be- 
liever in  spiritualism;  made  many  statements 
as  to  conversations  with  spirits— promin«it 
were  Cleopatra  and  Socrates— and  claimed 
that  his  company  was  from  the  spirit  world, 
that  they  (naming  many  of  them)  were  fre- 
quently his  visitors,  and  that  he  was  never 
lonesome,  for  this  reason.  This  may  be  con- 
sidered evidence  of  insanity  by  some,  and  by 
otiiers  as  a  high  order  of  intelligence  and 
advancement  in  religion  or  science.  It  is 
shown  that  he  was  an  educated  man,  and 
read  other  books  than  those  treating  on  the 
subject  of  spiritualism- In  fact,  was  what  is 
termed  a  "great  reader"'— did  not  ignore  poli- 
tics, and  was  Informed  on,  and  ready  to  dis- 
cuss, the  current  events  of  the  times.  It  is 
also  shown  by  the  evidence  of  Mr.  Gagon, 
who  took  his  acknowledgment  to  the  mort- 
gage, that  he  believed  him  capable  of  know- 
ing and  fully  understanding  the  nature  of  the 
transaction;  also  by  the  evidence  of  Mr. 
Montgomery,  who  was  his  attorney  In  fact 
at  the  time  of  the  execution  of  the  deed,  that 
he  believed  he  fully  understood  the  trans- 
action; and  by  the  evidence  of  Mr.  Ge»M-ge 
L.  Wall,  who  took  his  acknowledgment  to  the 
Ijower  of  attorney  appointing  Norman  Jones 
his  attorney  in  fact.  Mr.  Wall  says:  "I  ex- 
plained to  him  what  It  was,  and  be  said  he 
knew  what  it  was— a  power  of  attorney  fir- 
ing .T 8 ,  and  giving  Norman  .Tones 

olinrge  of  his  affairs,  or  words  to  that  ef- 
fect"   Frank  W.  Beane  testifies  to  bushiess 
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transactions  aitd  conversations  with  deceased 
—some  of  them  but  a  short  time,  abont  three 
woelvs,  before  his  death— and  pronounced  him 
sane.  On  the  other  hand,  a  number  of  wit- 
nesses, who  had  Icnown  deceased  as  long  and 
as  intimately  as  those  who  testify  to  his 
sanity,  are  of  the  opinion  that  he  was  In- 
capable, by  reason  of  bis  mental  condition, 
of  transacting  business  for  himself,  or  of 
fully  linowing  and  comprehending  the  nature 
and  effect  of  the  execution  and  delivery  of 
the  mortgage  and  deed  to  respondent.  Dr. 
J.  W.  Given  testifies  as  an  expert  on  the 
subject  of  insanity.  He  Is  a  recognized  au- 
thority on  this  subject,  not  only  in  this  state, 
but  wherever  he  Is  known,  and  his  evidence' 
necessarily  carries  much  weight  with  the 
court  and  Jury.  It  will  be  observed  that  his 
answers  were  based  upon  the  testimony  of 
other  witnesses  and  hypothetical  questions, 
and  not  uijon  any  knowledge  or  experience 
with  the  deceased.  We  have  said  the  evi- 
dence on  the  material  Issues  Involved  In  this 
case  was  very  conflicting.  We  find  it  so 
much  so  that  we  do  not  feel  that  we  would 
1)0  Justified  In  saying  that  the  findings  of  the 
court  should  be  set  aside  and  a  new  trial 
granted  on  this  account. 

Counsel  for  appellant.  In  the  oral  argument, 
relied  on  Allore  v.  Jewell,  94  U.  S.  506,  24 
L.  Ed.  260.  This  was  a  case  where  an  old, 
feeble  woman  conveyed  her  property  to  a 
stranger  on  certain  conditions  of  payment, 
and,  before  any  payments  of  consequence 
were  made,  she  died.  It  was  shown  that, 
when  she  made  and  delivered  the  deed,  no 
one  was  present  except  the  grantee,  his  agent, 
and  his  attorney.  The  property  was  worth 
at  the  time  of  the  conveyance  between  $6,- 
000  and  $8,000.  It  is  said  in  this  case:  "In 
November,  1863,  the  defendant  obtained  from 
her  a  conveyance  of  this  property.  A  copy 
of  the  conveyance  Is  set  forth  in  the  bill.  It 
contains  covenants  of  seisin  and  warranty  by 
the  grantor,  and  Immediately  following  them 
an  agreement  by  the  defendant  to  pay  her 
$250  upon  the  delivery  of  the  instrument,  an 
annuity  of  $500,  all  her  physician's  bills  dur- 
ing her  life,  the  taxes  on  the  property  for 
that  year,  and  all  subsequent  taxes  during 
her  life;  also  that  she  should  have  the  use 
and  occupation  of  the  bouse  until  the  spring 
of  1804,  or  that  he  would  pay  the  rent  of 
such  other  house  as  she  might  occupy  until 
then.  The  $250  stipulated  were  paid,  but  no 
other  payment  was  ever  made  to  her.  She 
died  in  a  few  weeks  afterward."  The  opin- 
ion then  discusses  the  evidence  as  to  the 
habits  of  deceased,  certainly  showing  a  much 
worse  condition  of  mind  than  is  shown  of 
the  deceased  in  the  case  at  bar.  It  was  not 
shown  that  the  defendant— respondent — ever 
attempted  to  exert  undue  influence  over  the 
deceased,  Garrett,  or  asked  him  to  make  the 
deed.  He  says,  and  it  is  not  contradicted, 
that  he  wanted  his  money  due  him  on  the 
mortfjage,  but  that  his  grandfather  Insisted 
on  giving  him  the  leed.    It  is  shown  that 


Mr.  Montgomery,  who  was  attorney  In  fact 
for  deceased  at  the  time  of  the  execution  of 
the  deed,  refused  to  make  it  when  he  was 
first  requested  to  do  so  by  deceased,  and 
on  the  next  day  deceased  came  back  and  in- 
sisted that  the  deed  should  be  made  and, 
when  asked  for  his  reasons,  said  they  had 
been  good  to  him— evidently  meaning  the 
Klrkpatrlck  family.  From  this  evidence  it 
is  shown  not  only  that  deceased  knew  Just 
what  he  wanted  done,  but,  when  asked,  gave 
his  reasons  for  the  course  he  was  taking. 
Many  authorities  are  cited  by  counsel  for  ap- 
pellant to  the  effect  that  whenever  there  is 
a  great  weakness  of  mind,  arising  from  age, 
sickness,  or  other  cause.  In  a  person  execut- 
ing a  conveyance  of  land,  though  not  amount- 
ing to  absolute  disqualification,  and  tlje  con- 
sideration given  for  the  property  is  grossly 
inadequate,  a  court  of  equity  will,  upon  prop- 
er showing,  and  seasonable  application  of  the 
injured  party,  or  his  representatives  or  hcira, 
annul  and  set  the  conveyance  aside.  We  do 
not  think  this  rule  can  be  questioned,  but, 
under  the  facts  as  established  in  this  case, 
and  tlie  findings  of  the  court,  largely  depend- 
ing on  the  fiudhigs  of  the  Jury,  It  docs  not 
come  within  this  rule.  Counsel  for  respond- 
ent rely  on  the  case  of  Kelly  v.  Perrault,  48 
Pac.  45,  5  Idaho,  221.  This  opinion  was 
written  by  Mr.  Justice  Quarles,  and  concurred 
in  by  all  the  members  of  the  court.  It  says: 
"There  Is  absolutely  no  evidence  In  the  rec- 
ord before  us  which  shows  that  at  the  time 
the  deed  in  question  was  executed  the  gran- 
tor was  under  undue  Influence,  but,  on  the 
other  hand,  the  evidence  of  the  subscribing 
witnesses  to  the  deed,  and  of  the  witnesses 
to  its  delivery,  as  well  as  that  of  other  wit- 
nesses, shows  conclusively  that  the  execution 
and  delivery  of  the  said  deed  was  the  free 
and  voluntary  act  of  the  grantor,  and  made 
by  him  In  pursuance  of  his  preconceived  de- 
termination to  give  the  property  conveyed  by 
It  to  the  grantee." 

It  Is  urged  by  counsel  for  appellant  that 
there  was  error  In  the  Instruction  given  by  the 
court,  to  wit:  "The  opinion  of  an  expert  Is 
not  entitled  to  much  weight,  as  against  the 
testimony  of  persons  who  are  familiar  with 
the  party  and  the  transaction,  and  who  tes- 
tify as  to  the  facts  from  which  the  compe- 
tency of  a  grantor  is  to  be  determined."  This 
instruction  was  copied  from  the  language  of 
the  c^lnlon  In  Kelly  v.  Perrault,  and  In  sup- 
port of  this  position  that  opinion  cites  Rutiier- 
ford  V.  MoiTls,  77  III.  397,  and  Burley  v. 
McGough,  115  111.  11,  3  N.  E.  738.  These 
three  cases  are  very  Instructive  on  the  ques- 
tion under  consideration.  The  language  may 
be  strong,  but  we  do  not  think  it  was  error. 

A  number  of  errors  are  assigned,  but,  ow- 
ing to  the  fact  that  It  Is  stated  in  the  brief 
of  appellant  that  the  question  upon  which 
this  case  must  be  determined  Is  whetlier  or 
no  deceased,  Garrett,  was  so  incapacitated 
at  the  time  he  executed  the  deed  as  to  ren- 
der him  incompetent  to  know  the  effect  of 
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hlB  act,  and  all  tb«  evidence  baring  been 
aimed  at  tbat  feature  of  the  case,  we  deem  it 
unnecessary  to  pass  thereon. 

It  Is  urged  by  counsel  for  appellant  that 
If  the  court  bad  adopted  the  findings  of  the 
Jnry,  as  they  were  returned,  the  judgment 
would  have  been  in  favor  of  appellant  The 
court  had  the  right  to  adopt  all  the  findings 
of  the  jury,  or  any  portion  of  them,  or  re- 
ject any  or  all  of  them,  aiid  prepare  its  find- 
ings independent  of  theirs,  and  there  was  no 
error  in  the  amendments  to  the  findings  of 
the  jury  complained  of. 

We  find  no  error  in  the  record,  and  the 
judgment  of  the  trial  court  is  affirmed.  Costs 
are  awarded  to  the  respondent 

SULLIVAN,  O.  J.,  and  AILSHIE,  J.,  con- 
cur. 


(9  Idaho,  677) 

ABBOTT  et  al.  ▼.  REEDY  et  al. 

(Supreme  Court  of  Idaho.    Feb.   6,  1904.) 

APPKA1/-C0NFLICTINO    EVIDENCE— ISSUES 
COVERED  BY  PLEADINGS. 

1.  Erideuce  examined,  and  held,  that  then  is 
a  substantial  conflict  upon  the  point  urged, 
and  tbat  the  appellate  court  caoDot  therefore, 
disturb  the  findings  and  judgment  based  there- 
on. 

2.  Where  the  issue  as  to  the  existence  of  a 
separate  and  distinct  water  right  and  appro- 
priation is  not  made  by  the  pleadings,  and  the 
proofs  tend  to  establish  such  right,  and  no 
amendment  of  the  pleadings  is  offered  in  the 
trial  court  this  court  will  not  go  beyond  the 
issues  so  made  to  modify  a  judgment 

(Syllabus  by   the   Court) 

Appeal  from  District  Court,  Blaine  Coun- 
ty; K.  I.  Perky,  Judge. 

Action  by  George  H.  Abbott  and  others 
against  William  B.  Reedy  and  others.  From 
a  decree  settling  the  respective  water  rights 
of  all  the  parties  defendant,  John  Wardrop 
appeals.    Affirmed. 

R.  F.  Buller,  for  appellant  L.  L.  Sulli- 
van and  T.  W.  Thomas,  for  respondents. 

AILSHIE,  J.  This  was  a  suit  In  equity, 
commenced  by  several  plaintiffs  in  the  dis- 
trict court  in  and  for  Blaine  county,  against 
numerous  defendants,  to  determine  the  re- 
spective rights  and  priorities  of  water  con- 
suniere  on  Soldier  creek.  In  said  county. 
Most  of  the  defendants  answered  by  way  of 
cross-complaint,  setting  up  their  several  In- 
terests and  claims.  The  defendant  Wardrop, 
who  is  the  only  appellant  in  this  court  filed 
his  answer  and  cross-complaint,  specifically 
denying  all  the  allegations  of  the  complaint, 
and  setting  up  a  prior  right  to  the  use  of 
the  waters  of  said  stream  sufficient  to  irri- 
gate a  tract  of  3(50  acres  lying  under  the 
stream.  The  case  went  to  trial,  and  the 
various  plalntifTs  and  defendants  Introduced 
their  evidence  establishing,  or  tending  to  es- 
tablish, their  several  rights  and  priorities, 
and  thereafter  findings  of  fact  and  conclu- 
sions of  law  were  made,  and  Judgment  was 
tliereupon  entered  decreeing  the  several  In- 


terests and  priorities  of  the  respective  parties 
to  the  suit  The  defendant  Wardrop  was 
awarded  120  inches,  dating  from  November 
30,  18S2,  and  125  inches  dating  from  June  1. 
1885.  Wardrop  was  dissatisfied  with  the 
quantity  of  water  awarded  him  by  this  de- 
cree, and  thereupon  prepared  and  bad  set- 
tled a  statement  on  appeal  containing  the  evi- 
dence which  relates  to  his  claims  for  tbe- 
use  of  water  and  the  dates  from  which  he  Is 
entitled  to  have  the  same  attach.  It  appears 
from  the  evidence,  and  was  found  by  the 
court  to  be  a  fact,  that  this  appc::jnt  bad  the 
oldest  water  right  on  Soldier  creek,  and  tbat 
his  claim  was  prior  to  all  others  In  point  of 
time.  The  question  presented  upon  this  ap- 
peal goes  to  the  sufficiency,  or  rather  Insuffi- 
ciency, of  the  evidence  to  justify  the  court 
in  awarding  the  appellant  the  amount  of  wa- 
ter designated  In  the  decree  dating  from  the 
dates  therein  mentioned.  It  is  here  urged 
that  the  court  should  have  awarded  Wonlrop 
two  inches  of  water  per  acre,  instead  of  one 
inch  per  acre,  as  provided  for  In  the  decree. 
It  appears  from  the  evidence  of  the  defend- 
ant himself  that  be  owned  360  acres  of  land 
on  Soldier  creek,  and  that  160  acres  of  this 
tract,  which  was  farthest  up  the  stream,  was 
originally  located  and  patented  by  him,  and 
that  be  purchased  the  next  claim  of  120  acres 
below  him  from  one  C.  E.  Sampson,  and 
another  claim  of  80  acres  next  below  that 
from  George  Sampson.  Appellant  testified 
upon  the  trial  as  follows:  "Tbe  C.  E.  Samp- 
son place  Is  the  lower  place— 120  acres. 
About  100  acres  of  this  can  be  irrigated.  The- 
main  channel  of  the  stream  runs  through  40- 
acres  of  that  place  and  through  the  George 
Sampson  place.  Eighty  acres— possibly  100 
acres— of  the  120  (C.  E.  Sampson  place)  is 
covered  by  tbe  ditch  oc  ditches  tbat  I  have 
made  on  it  About  120  or  125  acres  of  my 
upper  place  is  covered  by  my  ditches,  and  I 
cultivate  and  irrigate  20  acres  of  the  George 
Sampson  place  out  of  Soldier  creek,  and  ttiat 
is  all  that  Soldier  creek  will  cover  on  tbat 
80."  It  will  be  seen  from  this  evidence  of 
the  appellant  that  not  exceeding  245  acres  of 
his  entire  tract  of  360  acres  can  be  irrigated 
from  his  ditches.  He  was,  therefore,  accord- 
ing to  bis  own  evidence,  awarded  one  Inch 
of  water  per  acre  for  all  his  land  lying  under 
his  ditches.  Upon  this  phase  of  the  case 
there  Is  no  conflict  in  the  evidence. 

We  next  come  to  the  question  as  to  the 
amount  of  water  necessary  for  successful  ir- 
rigation of  these  particular  tracts  of  land. 
Wardrop  testified  that  he  had  been  in  the 
habit  of  using  about  two  Inches  per  acre, 
and  that  be  thought  it  would  take  about  two 
or  two  and  a  half  Inches  per  acre  to  success- 
fully Irrigate  these  lauds.  A  number  of  wit- 
nesses were  called,  and  testified  as  to  the 
amount  of  water  necessary  to  irrigate  appel- 
lant's land,  and  most  all  of  them  testified 
that  they  thought  one  inch  per  acre  was  a 
sufficient  quantity  of  water  for  that  purpose. 
Some  of  the  witnesses  were  men  who  bad 
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bad  many  years  of  experleDce  In  tbe  irriga- 
tion of  arid  lands.  A  couple  of  tbem  bad 
been  water  masters  in  various  Irrigation  dis- 
tricts in  Idaho.  The  testimony  of  these  wit- 
nesses was  only  an  estimate  on  this  point, 
bat  that  estimate  was  based  upon  tbeir 
knowledge  of  the  country  and  class  and  cbar- 
acter  of  land  to  be  irrigated,  and  their  ex- 
perience In  the  iiTigation  of  similar  lands. 
Appellant  was  but  little  more  definite  and 
certain  as  to  his  estimate  of  the  quantity  of 
water  necessary  to  irrigate  his  lands.  It  is 
true  that  he  said  be  had  been  using  al<out 
two  incbes  per  acre,  but  tbe  law  only  allows 
tbe  approprlator  the  amount  actually  neces- 
sary for  the  useful  or  beneficial  purpose  to 
•which  he  applies  It.  The  inquiry  was,  there- 
fore, not  what  be  bad  used,  but  how  much 
was  actually  necessary.  There  was  a  clear 
and  substantial  conflict  In  the  evidence  as  to 
the  quantity  of  water  per  acre  necessary  for 
tbe  successful  irrigation  of  appellant's  lands. 
This  being  the  case,  we  cannot  Interfere  with 
the  findings  of  tbe  trial  court,  or  disturb  the 
Judgment  founded  thereon.  It  is  unneces- 
sary to  cite  the  numerous  cases  decided  by 
this  court  in  which  It  has  declined  to  disturb 
findings  and  Judgments  wbere  there  has  been 
a  conflict  in  the  evidence. 

It  is  also  contended  that  tbe  defendant 
Wardrop  should  have  been  awarded  at  leaqt 
25  Inches  of  water,  dating  from  1887,  di- 
verted by  means  of  a  ditch  three-quarters  of 
a  mile  north  of  bis  ranch,  and  covering  some 
30  acres  on  the  west  side  of  tbe  creek.  There 
seems  to  have  been  only  slight  mention  of 
this  ditch  and  water  right  at  the  trial,  and 
the  appellant  seems  to  have  spoken  of  bis 
d'^ches  (In  the  plural)  and  the  lands  covered 
by  them  In  such  a  general  and  indiscriminate 
way  (as  Illustrated  by  the  evidence  above 
quoted)  that  we  are  not  prepared  to  say 
from'  the  record  before  us  that  appellant  Is 
entitled  to  any  snch  right  as  now  claimed. 
This  also  goes  beyond  the  Issue  made  by 
appellant's  cross-complaint  By  this  com- 
plaint be  claims  a  right  dating  from  1882, 
and  another  dating  from  1885,  but  no  claim 
was  there  made  for  any  right  dating  from 
1887.  Under  the  pleadings  and  facts  as  pre- 
sented here,  we  do  not  think  we  would  be 
Justified  in  directing  any  modification  of  the 
Judgment  upon  this  ground. 

We  therefore  conclude  that  the  Judgment 
of  .the  trial  court  must  be  affirmed,  and  it 
Is  so  ordered,  with  costs  to  tbe  respondents. 

SULLIVAN,  C.  J.,  and  STOCKSLAGBR, 
J.,  concur. 


(>  Idaho,  «19) 

COWOE.N'  v..  FINNEY,  Sheriff. 

(Supreme  Court  of  Idaho.    Feb.  13,  1904.) 

CHATTEL  MORTOAOE  —  UNUECORDED  MORT- 
GAGE—ACTUAL NOTICE  TO  PURCHASER- 
VALUE  OF  PROPERTY  SEIZED. 

1.  Where   a   chattel   mortgUKe  has  not   been 
filed  for  record  with  the  recorder  of  tbe  county 

f  1.  Sm  Chattel  Mortgages,  vol.  9,  Cent.  Dig.  {  2S&. 


where  such  property  is  located  and  kept,  as  re- 
quired by  section  3386,  Rev.  St.  1887.  as  amend- 
ed (Sess.  Liaws  18S9,  p.  121),  a  subsequent  pur- 
chaser of  such  property  is  not  bound  by  the 
mortgage,  ualess  he  be  shown  to  hare  had  ac- 
tual notice  of  the  same. 

2.  Held,  further,  that  where  there  is  a  direct 
and  substantial  couUict  iu  the  evidence  as  to 
whether  tbe  purchaser  bad  actual  notice  of  the 
mortgase,  and  tbe  trial  court  finds  that  he  had 
no  soon  notice,  the  appellate  court  will  not 
distiirb   such   finding. 

3.  Id  an  action  to  recover  the  possession  of 
personal  property  wrongfully  seized,  or  tiie 
value  thereof  in  case  a  return  cannot  be  had, 
the  plaintiff  cannot  be  limited  in  his  right  of 
recovery  to  the  price  for  which  defendant  may 
have  sold  the  same. 

I    (Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Geo.  H.  Stewart,  Judge. 

Action  by  Ralph  Cowden  against  William 
Finney,  sheriff.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Hawley,  Puckett  &  Hawley,  for  appellant. 
W.  E.  Borab  and  Frank  J.  Smith,  for  respond- 
ent 

AILSHIE,  J.  This  action  was  commenced 
by  the  plaintiff  against  the  defendant,  aa 
sheriff,  in  tbe  district  court  of  Blaine  county, 
for  the  recovery  of  the  sum  of  $21,474,  as  the 
value  of  a  band  of  sheep  which  bad  been  seiz- 
ed by  the  sheriff,  and  for  damages  for  tbe 
detention  thereof.  The  defendant  answered, 
and  admitted  the  seizure  of  tbe  property,  and 
'  Justified  the  same  under  a  chattel  mortgage 
executed  by  one  R.  L.  Shaw,  alleging  that 
due  and  regular  affidavit  and  notice  had  been 
delivered  to  him  requiring  him  to  seize  and 
sell  tbe  property  in  payment  of  the  mortgage- 
debt  under  tbe  provisions  of  the  statute  pro- 
viding for  foreclosure  proceedings  of  chattel 
mortgages.  By  a  stipulation  of  the  respec- 
tive parties,  the  cause  was  transferred  to 
Canyon  county,  and  was  there  tried  l>efore 
tbe  court  without  a  Jury.  After  all  the  evi- 
dence was  introduced  and  the  case  was  final- 
ly submitted,  tbe  court  made  his  findings  of 
fact  and  conclusions  of  law,  and  thereupon 
entered  Judgment  in  favw  of  the  plaintiff  for 
tbe  sum  of  $8,281.35,  as  tbe  value  of  2,62& 
head  of  sheep  unlawfully  seized  and  sold  by 
the  defendant  and  for  the  costs  of  the  action. 

It  appears  from  the  record  that  on  Novem- 
ber 30,  1001,  R.  L.  Shaw  and  J.  B.  Oowan 
were  partners  engaged  in  the  sheep  business 
in  Canyon  county  and  neighboring  counties, 
and  that  on  that  date  Shaw  executed  and  de- 
livered to  tbe  flato  Commission  Company,  a 
corporation,  a  chattel  mortgage  for  the  sum 
of  $18,(>25.55,  covering  a  large  numt)er  of 
sheep,  cattle,  and  other  personal  property, 
and  reciting  therein  that  tbe  sheep  were  lo- 
cated and  kept  in  Ada  county,  state  of  Idaho. 
Tills  mortgage  was  executed  by  Shaw  indi- 
vidually, and  it  appears  to  have  been  for  hie 
individual  debt,  and  purported  to  be  given  up- 
on bis  individual  property.  It  was  not  ac- 
companied by  an  affidavit,  as  required  by  sec- 
tion 338C,  Rev.  St  1887  (Seas.  Laws  1809,  p. 


Digitized  by 


Google 


766 


75  PACIFIC  RKPORTER. 


(Idabo 


121).  Shaw  had  no  such  property  In  Ada 
county,  and  none  of  the  Shaw-Gowan  sheep 
appear  to  have  ever  been  kept  In  that  county, 
but  were,  at  the  time  of  the  execution  of  the 
mortgage,  In  Canyon  county.  In  the  spring 
of  1002,  about  2,100  head  were  taken  to 
Blnino  county.  The  mortgage  was  never  filed 
for  record  in  Canyon  county,  and  was  not 
itletl  until  July  23,  1902,  In  Blaine  county— 
the  countj"  where  the  property  was  found 
and  seized  by  the  defendant  sberifC  on  the 
following  day.  After  executing  this  mort- 
gage, Shaw  disappeared,  and,  while  it  does 
not  appear  just  when  he  left  the  country.  It 
Is  conceded  that  it  was  prior  to  June  8,  1902. 
His  whereabouts  since  that  date  seems  to  be 
n  mere  matter  of  speculation,  and  it  api)ears 
that  many  persons  have  been  anxious  to  see 
liim.  At  this  time  the  firm  of  Shaw  &  Gowan 
was  Indebted  in  tlie  sum  of  $4,000.  and  their 
(creditors  'were  beginning  to  urge  payment. 
Thereafter,  and  on  June  10, 1902,  Gowan  sold 
all  the  sheep  belonging  to  the  firm  of  Shaw 
&  Gowan  to  the  plaintiff  in  this  action.  At 
the  time  of  the  sale  about  2,100  head  of  the 
Kheep  were  in  Blaine  county,  and  the  balance 
were  in  Boise  county.  It  should  be  remem- 
l.ered  that  up  to  this  time  the  Flato  Com- 
mission Company's  mortgage  had  never  been 
Jiled  for  record  in  either  of  the  counties  of 
Blaine  or  Canyon,  and  could  therefore  give 
constructive  notice  to  no  one  dealing  with 
the  property  in  those  counties. 

Upon  the  trial  the  defendant  sheriff  intro- 
duced evidence  tending  to  show  that  the 
plaintiff,  Cowden,  had  actual  notice  of  the 
execution  of  the  mortgage  prior  to  the  time  of 
the  purchase  of  the  property  which  pui-ported 
to  have  been  covered  by  the  mortgage.  On 
this  point  there  is  a  direct  confiict,  Cowden 
denying  positively  that  he  had  any  intima- 
tion as  to  the  existence  of  the  mortgage, 
while  one  witness  for  the  defendant  claims 
that  either  on  the  day  prior  to  the  purchase, 
or  the  day  of  the  purchase,  appellant  told  the 
witness  about  Shaw's  conduct  and  of  the 
existence  of  this  particular  mortgage.  There 
are  some  things  connected  with  this  purchase 
on  the  part  of  the  appellant  which  do  not  en- 
tirely satisfy  us  of  the  fairness  of  the  trans- 
action, and,  if  the  evidence  as  presented  in 
the  record  were  before  us  in  the  first  Instance 
for  our  consideration,  we  might  find  differ- 
ently; but  since  there  is  a  direct  conflict  In 
the  evidence  upon  this  point,  and  the  trial 
court  has  heard  the  same  and  made  bis  find- 
ings thereon,  we  cannot  disturb  such  findings 
and  judgment. 

Several  other  questions  have  been  discuss- 
ed In  this  case,  but  we  will  only  notice  the  ob- 
jections urged  to  the  rulings  of  the  court  as 
to  the  admission  and  rejection  of  evidence. 
The  plaintiff  was  permitted  to  Introduce  some 
evidence  that  we  think  was  Immaterial  to 
prove  any  Issue  In  the  case;  but  since  we 
have  concluded  that  apiiellant  could  not  have 
succeeded  at  the  trial  upon  any  theory  of  the 
case  without  showing  that  plaintiff  had,  prior 


to  the  purchase  of  the  property,  either  actual 
or  constructive  notice  of  the  execution  of  that 
mortgage,  and  none  of  the  evidence  of  which 
appellant  here  complains  having  been  direct- 
ed either  to  the  proving  or  disproving  of  this 
particular  Issue,  its  admission  or  rejection 
could  not  have  In  any  way  affected  him  as  to 
the  final  result  of  his  case.  We  therefore 
conclude  that  appellant  was  not  prejudiced 
by  the  action  of  the  court  In  reference  to  the 
admission  or  rejection  of  such  evidence. 

Appellant  also  complains  of  the  action  of 
the  court  In  receiving  testimony  as  to  the  val- 
ue of  the  property  at  the  time  and  place  of  its 
seizure  by  the  sheriff.  We  have  carefully 
examined  all  this  testimony,  and  think  it 
was  competent  and  properly  admitted,  and 
that  the  value  allowed  the  plaintiff  was  fair- 
ly established  by  the  proofs.  Counsel  argues 
that  the  plaintiff  should  have  been  limited  in 
his  right  of  recovery  to  the  amount  for  which 
the'  property  was  actually  sold  in  the  Chicago 
market,  less  the  cost  and  expenses  of  deliv- 
ering them  to  that  market  We  cannot  agree 
to  such  a  method  of  fixing  the  value  of  prop- 
erty which  has  been  wrongfully  converted. 
The  price  received  might  or  might  not  be  the 
true  value  of  the  proi)erty,  but  the  plaintiff 
In  such  cases  cannot  be  limited  In  his  right 
of  recovery  to  any  bargains  the  defendant 
may  make  as  to  the  price  thereof. 

The  judgment  and  order  denying  a  new 
trial  are  affirmed,  with  costs  to  respondent. 

SULLIVAN,  C.  J.,  and  STOCKSLAGER. 
3.,  concur. 


(»  Idabo.  S2S) 

COWDEN  V.  MILLS,  Sheriff. 

(Supreme  Court  of  Idaho.    Feb.  13,  1904.) 

UNRECORDED  MORTGAGEl-ACTUAL  NOTICE  TO 

PURCHASER— VALUE    OF    PROPERTY 

SEIZED— DAMAGES. 

1.  Where  a  chattel  mortgaKe  has  not  been 
filed  for  record  witli  the  recoiJer  of  the  county 
where  snch  property  is  located  and  kept,  Bs 
required  by  section  338t).  Rev.  St.  1887,  as 
amended  (Sess.  Laws  1890,  p.  121),  a  subse- 
quent purchaser  of  such  property  is  not  bound 
by  the  mortgnfte  unless  he  lie  shown  to  have 
had  nctual  notice  of  the  same. 

2.  Held,  further,  that  where  there  is  a  direct 
and  substantial  conflict  in  the  evidence  as  to 
whether  the  purchaser  had  actual  notice  of  the 
mortgage,  and  the  trial  court  finds  that  he  had 
no  such  notice,  the  appellate  court  will  not  dis- 
turb such  lindincs. 

3.  In  an  action  to  recover  the  possession  of 
personal  property  wrongfully  seize<l.  or  the 
value  thereof  in  case  a  return  cannot  be  had. 
the  plaintiff  caunot  be  limited  in  his  right  of  re- 
covery to  the  price  for  which  defendant  may 
have  sold  the  same. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Geo.  H.  Stewart,  Judge. 

Action  by  Ralph  Cowden  against  J.  C. 
Mills,  Jr.,  sheriff,  to  recover  possession  of 
certain  sheep.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

H  1.  See  Cbattel  Mortgage!,  vol.  9,  Cent.  Dig.  {  iSi. 
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Hawley,  Puckett  &  Hawley,  for  appellant 
W.  EX  Borab  and  Frank  J.  Smith,  for  re- 
spondent 

AILSHIE,  J.  Tbis  Is  an  action  brought 
by  the  respondent  against  J.  C.  Mills,  Jr.,  as 
sheriff  of  Boise  county,  to  recover  the  sum 
of  $2C,866.50,  alleged  to  be  the  value  of  a 
certain  band  of  sheep  seized  by  him  on  the 
1st  day  of  August,  1902.  By  stipulation  of 
the  respective  parties  the  case  was  transfer- 
red from  Boise  county  to  Canyon  county,  and< 
was  tliere  tried  before  the  court  without  a 
Jury.  The  answer  made  by  the  sheriff  ad- 
mitted the  taking,  and  pleaded  a  Justification 
thereof  under  notice  and  sale  for  the  fore- 
closure of  a  certain  chattel  mortgage  execut- 
ed on  the  30th  day  of  November,  1901,  by  one 
R.  I/.  Shaw  in  favor  of  the  Flato  Commis- 
sion Company,  a  corporation,  mortgagee.  The 
mortgage  under  wliich  the  sheriff  seized  this 
property  is  the  same  Instrument  referred  to 
in  the  case  of  Cowden  v.  Finney,  75  Pac765 
(decided  by  this  court  at  the  present  term). 
The  facts  and  circumstances  connected  with 
making  and  executing  this  mortgage  are  the 
same  as  set  out  in  that  opinion,  and-  the  own- 
erstiip,  situation,  and  location  of  the  property 
Is  there  sufficiently  set  forth,  and  we  do  not 
deem  it  necessary  to  repeat  it  here.  The 
same  evidence  was  given  in  this  case  as  in 
the  Cowden-Finney  Case  with  reference  to 
any  actual  notice  which  the  plaintiff,  Cow- 
den, had  as  to  the  execution  or  existence  of 
the  mortgage.  At  the  time  the  mortgage 
was  made  the  property  was  located  in  Can- 
yon county,  but  the  mortgage  was  never  fil- 
ed for  record  there.  At  the  time  of  the  sei- 
zure of  the  band  of  sheep  in  controversy  in 
this  action  they  were  located  and  kept  in 
Boise  county,  and  had  been  grazing  in  that 
county  for  considerable  time  prior  thereto. 
The  mortgage  was  never  recorded  In  Boise 
county  until  July  31,  1902,  which  was  one 
day  prior  to  the  seizure  of  the  property  by 
the  sheriff  in  the  foreclosure  proceedings. 

The  facts  above  set  forth,  read  in  connec- 
tion with  those  detailed  in  the  Cowden-Fin- 
ney Case,  constitute  a  sufficient  statement  for 
the  determination  of  this  ease.  It  should  be 
borne  in  mind  that  the  plaintiff  claims  to 
hnve  purcliased  the  sheep  on  or  about  June' 
10,  1002,  which  was  long  prior  to  the  filing 
of  the  mortgage  for  record.  Since  plaintiff 
bad  no  record  notice  of  the  existence  of  this 
mortgage,  and  there  was  a  direct  and  sub- 
stantial conflict  In  the  evidence  as  to  wheth- 
er or  not  he  bad  actual  notice  of  the  mort- 
gage, and  the  trial  court  having  found  in  fa- 
vor of  the  plaintiff's  contention,  we  have 
concluded  that  the  case  must  be  disposed  of 
upon  that  point.  The  defendant  sheriff  could 
not  have  succeeded  on  any  theory  of  the  case 
as  made  by  the  pleadings,  unless  he  could 
establish  the  fact  that  the  plaintiff  had  ei- 
ther actual  or  constructive  notice  of  the  ex- 
istence of  this  mortgage  prior  to  the  pur- 
chase of  the  property.    The  trial  Judge  found 


that  he  bad  failed  to  establish  that  fact,  and 
it  was  therefore  impossible  for  him  to  suc- 
ceed upon  the  trial. 

We  think  the  court  improperly  admitted 
some  of  the  evidence  offered  by  the  plain- 
tiff, but  since  none  of  it  tended  to  either 
prove  or  disprove  notice  to  the  plaintiff  of 
the  existence  of  this  mortgage.  It  did  not  af- 
fect the  defendant's  right  of  recovery,  and 
It  was  therefore  not  prejudicial  to  him  In 
this  action,  and  what  we  have  said  in  the 
Cowden-Finney  Case  with  reference  to  such 
evidence  is  applicable  here. 

The  same  question  arises  in  this  case  as 
to  the  admission  of  evidence  touching  the 
value  of  the  property  at  the  time  and  place 
of  Its  seizure.  Tbis  evidence  was  of  the  same 
kind  and  character,  and  admitted  on  the 
same  theory,  as  was  similar  evidence  in  the 
Cowden-Finney  Case,  and  what  we  have 
there  said  with  reference  to  this  question  ap-' 
plies  here  with  equal  force. 

For  the  reasons  here  stated,  and  ul)on  the 
authority  of  Cowden  v.  Finney,  supra,  the 
judgment  and  order  appealed  from  are  af- 
firmed, with  costs  to  respondent. 

SULLIVAN,  O.  J.,  and  STOCKSLAQER. 
J.,  concur. 

(142  Cal.  201) 
SULLIVAN  V.  CALIFORNIA  REALTY  CO. 

(L.  A.  1,395.) 

(Supreme  Court  of  California.     Feb.  12,  1904.) 

BUI  LDINO  CONTRACT— CANCELLATION— VALID- 
ITY BETTWEEN  PARTIES— -MATERIAL  ALTERA- 
TION —  FINDI.VGS  BY  COURT  —  CROSS-COM- 
PLAINT —  AFFIRMATIVE  JUDOMENT  —  JURIS- 
DICTION. 

1.  Code  Civ.  Proc.  i  11831^  which  makes 
void  a  buildiug  contract  for  over  $1,000  where 
plans  and  specifications  referred  to  therein  are 
not  completed  and  siKned  at  the  time  of  its 
execution,  was  intended  to  protect  subcontract- 
ors, materialmen,  artisans,  and  laborers,  and 
preserve  their  rights  to  liens,  and  it  does  not 
authorize  one  of  the  orijcinal  parties  to  such  a 
contract  to  claim  that  by  reason  of  bis  own 
failure  to  comply  with  the  statute  it  is  void 
as  to  him,  without  showing  or  claiming  any 
damaee  therefrom. 

2.  A  contract  will  not  be  canceled  if  there  is 
no  offer  by  plaintiff  to  pay  for  work  done  and 
material  furnished  by  defendant  thereunder,  or 
to  place  the  latter  in  his  foi-uier  position. 

3.  .Vn  erasure,  in  a  building  contract,  of 
words  acknowledging  the  receipt  of  payment  of 
the  first  installment  due  thereunder,  is  not  ma- 
terial where  the  installment  has  not  in  fact  been 
paid. 

4.  A  finding  that  words  in  a  contract  were 
attempted  to  be  erased  does  not  imply  that  they 
were  erased. 

5.  In  an  action  brought  in  the  superior  court 
to  cancel  a  biiilding  contract,  wherein  pl.iintiff 
failed  to  establish  his  case,  and  defendnnt  es- 
tablished a  just  claim  for  less  than  $300  under 
a  cross-complaint  for  an  installment  due  him 
under  the  contract,  the  court  had  jurisdiction  to 
give  him  an  afllrraatire  judgment,  under  Code 
Civ.  Proc.  {  442,  authorizing  a  cross-complaint 
whenever  a  defendant  seeks  affirmative  relief 
depending  on  the  contract  or  transaction  on 
which  the  action  was  brought. 

If  2.  Sm  Cancellation  ot  InstrumeDts,  vol.  t.  Cent. 
Dig.  ii  32,  3«. 
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Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  P.  Conrey,  Judge. 

-Vction  by  John  Sullivan  against  the  Cali- 
fornia Realty  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

O.  C.  De  Garmo,  for  appellant.  Chas.  H. 
Mattingly,  for  respondent. 

COOPER,  O.  Appeal  from  Judgment  on 
the  Judgment  roll. 

In  August,  1901,  plaintiff  and  defendant  en- 
tered Into  a  written  contract  by  the  terms  of 
which  defendant  was  to  construct  a  dwelling 
house  for  plaintiff,  upon  a  lot  described  in 
the  contract,  for  the  sum  of  $1,060,  payable 
in  installments  as  provided  therein.  The  de- 
fendant proceeded  to  place  materials  upon 
the  ground,  and  began  the  work,  as  contem- 
plated by  the  terms  of  the  contract,  when 
this  agtion  was  commenced  by  the  plaintiff 
for  the  purpose  of  having  the  contract  de- 
clared void,  delivered  up,  and  canceled,  and 
to  enjoin  the  defendant  from  further  proceed- 
ings thereunder.  The  defendant  answered, 
and,  in  addition  to  the  denials  contained  in 
its  answer,  set  up,  by  way  of  cross-com- 
plaint, that  the  plaintiff  was  Indebted  to  it 
in  the  sum  of  $180,  being  the  first  installment 
■due  under  the  conti-act,  for  which  sum  It 
prayed  Judgment.  The  case  was  tried  before 
the  court,  and  upon  the  findings,  wliicb  are 
not  cliallenged,  judgment  was  entered  for  de- 
fendant for  the  amount  claimed  in  its  cross- 
complaint.  Plaintiff  insists  that  the  judg- 
ment is  erroneous,  for  certain  reasons  herein 
discussed  in  their  drier.  He  contends  that 
the  contract  is  void  for  the  reason  that  the 
plans  and  ^eciflcatlons  for  the  building  were 
not  signed  by  the  parties,  and  recorded,  as 
provided  by  section  1183%.  Code  Civ.  Proc., 
Avhich  was  in  force  at  the  time  of  making  the 
contract.  The  section,  so  far  as  material 
here,  reads:  "Whenever  such  contract  [over 
$1,000]  refers  to  plans  and  specifications  In 
accordance  with  which  the  work  is  to  be 
done,  it  shall  be  void  unless  such  plans  and 
specifications  be  completed  and  signed  by 
the  parties  to  the  contract  at  the  time  of  the 
•execution  thereof."  Plaintiff,  being  one  of 
the  original  parties  to  the  contract,  and  hav- 
ing made  and  signed  it  without  showing  or 
claiming  any  damage  by  reason  of  the  fail- 
ure to  sign  the  plans  and  specifications,  now 
-claims  that,  by  reason  of  his  own  failure  to 
comply  with  the  statute,  the  contract  is  void 
as  to  him. 

We  conclude  that,  for  the  reasons  fully  giv- 
■en  in  the  late  case  of  Laidlaw  v.  Marye,  133 
Cal.  17(>.  65  Pac.  391,  the  plaintiff  cannot 
claim  the  contract  to  be  void  as  between  the 
parties  to.it.  The  statute  was  intended  for 
the  protection  of  subcontractors,  material- 
men, artisans,  and  lalwrers,  and  to  preserve 
to  them  the  right  to  liens.  They  are  not  par- 
ties to  the  contract,  and  may  be  justly  enti- 
tled under  the  law  to  the  value  of  their  ma- 


terials and  labor,  even  though  the  original 
parties  fail  to  make  the  contract  as  directed 
by  the  statute.  In  Laidlaw  v.  Marye,  the 
court  said:  "But  the  .law  never  meant  to  re- 
ward the  contractor  for  his  disobedience,  by 
conferring  upon  him,  for  its  violation,  great- 
er rights  than  would  have  been  his  had  he 
obeyed  it.  Therefore,  as  between  him  and 
the  owner,  the  contract  must  remain,  not  the 
basis  of  bis  recovery,  but  the  measure  and 
test  of  bis  rights  to  recover.  He  most  still 
show  a  substantial  compliance  with  its  terms 
to  warrant  any  recovery  at  ail,  and  the  meas- 
ure of  his  recovery,  even  nnder  Implied  as- 
sumpsit, must  be  limited  as  to  him  by  the 
contract  price.  •  •  •  This  declaration  of 
law,  we  think,  is  eminently  Just  and  aoond. 
It  Is,  as  was  before  said,  a  rescission  from 
the  earlier  views  of  the  court,  and  a  declara- 
tldn  of  the  true  principle.  It  Is  applicable 
to  every  case  where  the  contract  falls  for 
lack  of  recordation;  for  in  all  of  them  It  is 
still  tlie  understanding  of  the  parties  that 
such  work,  and  only  such  work,  as  is  called 
for  by  the  terms  of  the  contract,  shall  be  per- 
formed." 

In  addition  to  what  has  been  said  concern- 
ing the  validity  of  the  contract  as  between 
the  parties,  even  if  it  be  conceded  that  the 
contract  Is  void,  the  plaintiff  cannot  be  al- 
lowed, under  the  facts  of  this  case,  to  have  a 
decree  canceling  It.  He  alleges,  and  the 
court  finds,  that  since  making  the  contract 
the  defendant  placed  upon  the  lot  certain 
building  material,  and  commenced  work  and 
operations  under  the  said  contract  There  is 
no  offer  by  plaintiff  to  pay  for  this  work  or 
material,  or  to  place  the  defendant  in  his 
former  position.  Plaintiff  cannot  have  the 
aid  of  a  court  of  equity  for  the  purpose  of 
canceling  a  contract  without  offering  to  do 
equity  on  his  part. 

Plaintiff  claims  that  the  court  found  that 
defendant  altered  the  contract  in  a  material 
respect  after  it  was  executed,  and  that  for 
this  reason  it  Is  void.  The  finding  on  this  point 
is:  "That  plaintiff  and  defendant  entered  into 
said  contract  In  good  faith,  and  for  a  valuable 
consideration;  that  after  said  contract  was 
signed  and  entered  Into  by  plaintiff  and  de- 
fendant, and  after  the  failure  and  refusal  of 
plaintiff  to  pay  the  first  Installment  of  $180 
according  to  the  terms  of  said  contract,  the  de- 
fendant, without  the  knowledge  and  consent 
of  the  plaintiff,  made  an  attempted  erasure  of 
the  following  words  of  said  contract  by  draw- 
ing a  pen  and  ink  mark  through  them:  'One 
hundred  and  eighty  dollars,  cash,  the  receipt 
of  which  Is  hereby  acknowledged  to  Davis  & 
Company;'  that  there  was  no  agreement  be- 
tween plaintiff  and  defendant  whereby  Davis 
&  Co.  were  to  become  parties  to  said  con- 
tract, or  tliat  said  contract  was  not  to  become 
operative  until  said  Davis  &  Co.  should  sign 
the  same:  that  said  contract  contains  all  the 
terms  and  conditions  thereof  between  the 
parties  thereto;  that  there  was  no  written, 
oral,  or  other  contract  between  the  parties 
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to  this  action  with  resiiect  to  the  subject-mat- 
ter embraced  In  said  contract."  The  court 
elsewhere  found  "that  the  plaintiff  at  all 
times  has  failed  and  refused,  and  still  fails 
und  refuses,  to  pay  the  first  installment  of 
$180  under  said  contract."  As  neither  plain- 
tiff nor  Davis  &  Co.  paid  the  $180,  the  ques- 
tion of  erasure  was  wholly  immaterial.  The 
court  found  the  contract,  with  the  words 
claimed  to  have  been  erased  as  part  thereof. 
That  the  words  were  attempted  to  be  erased 
does  not  imply  that  they  were  erased.  The 
court  found  that  they  were  not,  and  disposed 
of  the  case  on  that  theory.  In  order  to  af- 
fect the  question  of  the  admissibility  of  a 
writing  in  evidence,  It  must  appear  that  the 
alteration  was  in  a  part  material  to  the  ques- 
tion in  dispute.  If  so,  the  party  offering  the 
instrument  may  show  that  the  alteration  was 
made  by  the  consent  of  the  parties,  or  prop- 
erly or  innocently  made,  before  he  can  Intro- 
duce It  in  evidence.  Code  Civ.  Proc.  f  1982. 
The  court  here  finds  that  the  alteration  was 
made  without  the  knowledge  or  consent  of 
the  plaintiff,  but  does  not  find  that  It  was  not 
properly  or  Innocently  made.  For  aught  that 
appears,  the  plaintiff  himself  may  have  and 
probably  did  introduce  the  contract  In  evi- 
dence. As  the  court  found  it.  In  the  language 
in  which  It  was  originally  made,  the  attempt- 
ed erasure  becomes  Immaterial.  The  lan- 
guage used  in  plaintiff's  brief  shows  the  point 
untenable,  tar  he  says:  "The  second  point 
raised  by  appellant  is  that  after  appellant 
refused  to  pay  respondent  $180,  which,  ac- 
cording to  the  terms  thereof,  was  payable  on 
the  day  of  the  contract,  respondent,  without 
the  knowledge  or  consent  of  appellant,  made 
an  attempted  erasure  of  that  part  of  the  con- 
tract which  would  constitute  a  receipt  for 
said  sum  of  $180,'  which  appellant  refused  to 
pay  according  to  the  contract."  If  we  are  to 
understand  from  this  that  appellant,  while 
admitting  his  refusal  to  pay  the  $180,  de- 
sired the  court  to  consider  the  erased  part  of 
the  contract  for  the  purpose  of  evidence,  in 
order  to  show  that  he  had  paid  it,  it  is  evi- 
dent that  his  position  finds  no  support  in  law 
or  fair  dealing  between  man  and  man. 

Finally,  it  is  claimed  that,  as  the  amount 
under  the  crosS-complalnt  Is  less  than  $300, 
the  court  had  no  Jurisdiction  to  give  defend- 
ant a  Judgment  for  the  amount  found  due 
him.  This  presents  the  question  as  to  wheth- 
er or  not.  in  an  action  brought  in  the  superior 
conrt,  where  plaintiff  falls  to  prove  his  alle- 
gations and  the  defendant  established  a  Just 
claim  for  less  than  |300  under  his  cross- 
4-ompIalnt,  the  court  has  Jurisdiction  to  give 
defendant  an  affirmative  Judgment.  If  plain- 
tiff had  not  brought  defendant  into  court  to 
nnswer  concerning  the  contract,  the  superior 
court  would  have  had  no  Jurisdiction  as  to 
the  $180  due  on  the  flrat  installment.  But 
the  plaintiff  sought  relief  concerning  the  con- 
tract and  transaction  set  forth  in  his  com- 
plaint, and  sought  to  be  relieved  from  the 
payment  of  the  $180  and  all  other  amounts 
75P.-49 


that  might  accrue  under  the  contract.  The 
defendant  sought  to  establish  the  fact  that 
plaintiff  was  liable  for  the  $180  and  for  all 
sums  that  might  become  due  under  the  con- 
tract The  result  of  the  judgment  was  that 
plaintiff  was  held  to  be  bound  by  the  con- 
tract, and,  necessarily,  that  that  portion  of  it 
under  which  the  $180  had  become  due  was 
valid.  The  plaintiff  having  invoked  the  aid 
of  the  court  in  order  to  obtain  affirmative  re- 
lief, the  court  had  power  in  the  one  case,  and 
then  and  there,  to  give  defendant  Judgment 
for  such  sum  as  had  become  due  under  the 
contract.  Its  power  extended  equally  to  each 
and  every  part  of  the  case,  and  to  every  issue 
therein.  A  court  of  equity  is  not  so  Impotent 
that  it  can  find  tliat  a  contract  is  valid  and 
that  $180  is  due  to  the  defendant  thereunder, 
and  yet  not  be  able  to  give  defendant  a  Judg- 
ment. The  Code  provides  (Code  Civ.  Proc.>  t 
442):  "Whenever  the  defendant  seeks  af- 
firmative relief  against  any  party  relating  to 
•  *  •  the  contract  or  transaction  uxwn 
which  the  action  is  brought,  •  •  •  he 
may,  in  addition  to  Iiis  answer,  file  at  the 
same  time  •  •  •  a  cross-complaint"  It 
is  clear  that  the  defendant  sought  affirmative 
relief  depending  upon  the  contract  and  trans- 
action upon  which  the  action  was  brought 
Although  plaintiff  sought  to  have  the  contract 
canceled,  yet  his  action  was  based  upon  it 
and  was  for  relief  concerning  It  In  Freeman 
V.  Seitz,  126  Cal.  292,  58  Pac.  690,  in  speaking 
of  a  counterclaim  for  less  than  $300  under  a 
similar  section  of  the  Code,  this  court  said: 
"The  law  abhors  a  multiplicity  of  actions, 
and  the  evident  Intent  of  the  Legislature,  In 
passing  the  Code  provision,  was  that  all  mat- 
ters that  may  be  the  subject  of  litigation  be- 
tween the  parties,  within  the  limitations  pre- 
scribed, shall  be  settled  In  the  one  action." 
The  object  of  a  counterclaim  is  t»>  prevent  lit- 
igation by  enabling  the  parties  to  arrive  at 
an  adjustment  of  their  mutual  demands  in  a 
single  action.  Waddell  v.  Darling,  51  N.  Y, 
327;  Allen  v.  Shackelton,  15  Ohio  St  145. 
The  Code  provision  should  receive  a  libera? 
construction  to  the  end  that  controversies 
between  the  same  parties  and  concerning  the 
same  subject-matter  'may  be  adjusted  in  one 
proceeding.  Glen  and  Hall  Co.  v.  Hall,  61  N. 
Y.  226;  Van  Brunt  v.  Day,  81  N.  Y.  251.  It 
was  intended  to  abrogate  the  rule  previously 
existing,  and  to  enable  litigants  to  adjust  al? 
differences  as  effectually  as  they  might  do 
by  bill  and  cross-bill  in  equity.  Gleason  v. 
Moen,  2  Duer,  642;  Boston  Silk  Works  v. 
Eull,  37  How.  Prac.  299.  The  complaint  stat- 
ed facts  giving  the  superior  court  jurisdic- 
tion. When  such  Jurisdiction  attached  In  an 
equity  proceeding,  it  attached  for  all  pur- 
poses connected  with  the  case.  It  has  ac- 
cordingly been  held  that  when  the  superior 
court  has  jurisdiction  of  the  original  case, 
and  an  Indemnity  tiond  was  given  by  several 
sureties,  with  a  several  liability  of  each  for 
less  than  $300,  the  superior  court  had  juris- 
diction, upon  motion  under  section  1065,  Code 
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Civ.  Proc  to  order  judgment  against  each 
surety  for  the  amount  for  which  he  was  sev- 
erally liable.  Moore  v.  McSleeper,  102  Cal. 
277.  36  I'ac.  593.  It  was  held  that  this  court 
liad  Jurisdiction  on  appeal  from  an  order 
made  after  final  judgment  directing  the  pay- 
ment of  a  sum  less  than  $300,  as  the  superior 
court  had  original  jurisdiction  as  to  the 
subject  of  the  action.  Harron  v.  Harron,  123 
Cal.  500,  56  Pac.  334.  So,  where  the  defend- 
ant recovered  a  judgment  unon  his  eounter- 
clflim  for  the  sum  of  $1  and  costs,  the  judg- 
ment was  affirmed  here,  although  the  ques- 
tion as  to  the  jurisdiction  of  the  court  to  ren- 
der such  judgment  was  not  discussed.  Da- 
vis &  Son  r.  Hurgren  &  Anderson,  125  Cal. 
48,  57  Pac.  6S4.  And  In  all  cases  at  law, 
where  the  complaint  states  a  cause  of  action 
giving  the  superior  court  jurisdiction,  the 
plaintiff  may  recover  Judgment  for  a  less 
sum  than  $.300,  the  only  penalty  being  that 
he  cannot  recover  costs.  Plaintiff  relies  up- 
on Griswold  V.  Pleratt,  110  Cal.  259,  42  Pac. 
820.  There  the  counterclaim  did  not  arise 
out  of  the  transaction  set  forth  in  the  com- 
plaint. That  case  Is  discussed  and  distin- 
guished In  Freeman  y.  Seltz,  and  it  is  not 
necessary  to  repeat  the  reasons  therein  stat- 
ed. 
We  advise  that  the  judgment  be  afflrmedi. 

We  concur:    CHIPMAN,  C;  GRAY,  C. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  judgment  'is  affirmed:  HEX- 
SHAW,  J.;   LORIGAN,  J.;  McFARLAND,  J. 


(142  Cal.  208) 

MILLER    &   LUX   et  al.   v.   ENTERPRISE 

CANAL  &  LAND  CO.  et  al.    (MOWRY, 

Intervener).    (S.  F.  2,715.)* 

(Supreme  Court  of  Califoraia.     Feb.  12,  1904.) 

WATERS  —  NAVIGABILITY  —  EVIDENCE  —  OB- 
STRUCTION OF  STREAM— INJUNCTION 
— DEFENSES— APPEAL. 

1.  The  navigability  of  a  stream  is  shown 
w;hcre  it  appeai-s  that  a  great  many  years  pre- 
viously boats  navigated  it  at  certain  seasons 
of  the  year,  and  there  is  uo  evidence  that  its 
condition  has  chauged. 

2.  lu  a  suit  by  the  ou'ner  of  a  dam  across  a 
navigable  stream  to  restrain  defendants  from 
diverting  water  above  plaiiitifl  by  meau.s  of  a 
dam  eret-teii  subsequent  to  plaintiff's  operations, 
the  fact  that  plaintiff  was  obstructing  a  navi- 
gable stream  was  no  defense. 

3.  Code  Civ.  Proc.  §  053,  providing  that  a 
judge  may  settle  and  sign  a  bill  of  exceptions 
after  he  ceases  to  be  such  judge,  will  not  be 
held  unconstitutional,  since  the  power  has  gen- 
jrally  been  considered  as  valid,  and  acted  on, 
and  the  principle  of  stare  decisis  is  applicable, 
though  the  question  as  to  the  statute  may  not 
have  been  decided. 

In  Banc.  Appeal  from  Superior  Court, 
Fresno  County;  J.  R.  Webb,  Judge. 

Suit  by  Miller  &  Lux  and  another  against 
the  Enterprise  Canal  &  Land  Company  and 
anotner,  J.  C.  Mowry  Intervening.  From 
that  portion  of  the  judgment  denying  relief 


•Rehearing  denied  Marcb  U,  1904. 


to  the  San  Joaquin  &  Kings  River  Canal  & 
Irrigation  Company,  it  appeals.    Reversed. 

Geo.  A.  Ranliln  and  Houghton  &  Houghton 
(Frank  H.  Short,  of  counsel),  for  appellant. 
W.  E.  Grave,  Caldwell  &  Bmrland,  Octave  G. 
Du  Py,  N.  C.  Caldwell,  and  Archibald  Bor- 
land, for  resiwndents.  Mastlck,  Van  Fleet 
&  Mastlck  and  Isaac  Frobman,  for  interven- 
er. 

McFARLAND,  J.  This  is  an  action  to  re- 
strain tlie  defendants  from  diverting  water 
from  the  San  Joaquin  river  by  means  of  a 
certain  dam  and  ditch.  The  plaintifts  Miller 
&  Lux  and  the  Intervener,  Mowry,  assert 
rights  as  riparian  owners  on  the  river  below 
defendants'  dam.  The  plaintiff  the  San  Joa- 
quin &  Kings  River  Canal  &  Irrigation  Com- 
pany asserts  rights  as  the  owner  of  a  ditch 
constructed  long  prior  to  that  of  defendant, 
and  also  as  a  riparian  owner  on  the  said  riv- 
er. The  court  below  rendered  judgment  as 
prayed  for  against  defendants  in  favor  of  ' 
Miller  &  Lux  and  the  Intervener,  and  there 
is  no  appeal  from  such  judgment;  but  the 
court  found  that  there  was.  no  evidence  in- 
troduced as  to  the  ownership  or  riparian 
character  of  any  land  of  the  other  plaintiff, 
and  that  "for  purposes  of  the  issues  in  this 
case  only"  its  allegations  as  to  its  ownership 
of  lands  are  not  proved.  The  court  also  re- 
fused to  give  any  judgment  in  favor  of  said 
plaintiff,  and  rendered,  as  part  of  the  Judg- 
ment, the  following:  "It  is  further  ordered, 
adjudged,  and  decreed  that  the  plaintiff  the 
San  Joaquin  &  Kings  River  Canal  &  Irriga- 
tion Company  take  nothing  as  agahist  tbe 
defendants  the  Enterprise  Canal  &  Land 
Company  and  Jefferson  G.  James,  or  either 
of  them,"  and  from  this  *part  of  the  Judg- 
ment the  said  last-named  plaintiff  appeals. 
As  the  defendant  James  claims  under  tbe 
other  defendant,  the  questions  involved  on 
this  appeal  may  be  considered  as  being  solely 
between  the  appellant  and  the  Enterprise 
Canal  &  Land  Company,  respondent. 

The  following  facts  were  averred  in  tbe 
complaint  and  found  by  the  court:  The  ap- 
pellant, tbe  San  Joaquin  &  Kings  River  Canal 
&  Irrigation  Company,  was  organized  as  a 
corporation  for  the  purpose,  among  other 
things,  of  constructing  canals  from  the  San 
Joaquin  river  and  other  streams  for  the  irri- 
gation of  agricultural  lands  and  supplying  tbe 
inhabitants  of  cities  and  towns  with  pure  and 
fresh  water.  The  San  Joaquin  river  is  a  nat- 
ural water  course  arising  in  the  Sierra  Ne- 
vada )Iountalns,  and  flowing  through  the  San 
Joaquin  valley.  The  appellant  "is  now.  and 
for  upwards  of  twenty-five  years  before  tbe 
commencement  of  this  action  has  been,  the 
owner  and  in  the  possession  of  a  water  ditch 
or  canal  known  as  tbe  'San  Joaquin  and 
Kings  River  Canal,'  with  the  lateral  branches 
thereof";  and  appellant  "for  more  than  twen- 
ty-five years  before  the  commencement  of 
this  action   lias  approi»iated,   taken  oat  of. 
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and  diverted  from  snid  San  Joaquin  river, 
throngli  said  canal,  six  liundred  cubic  feet 
per  second  of  the  waters  of  said  river,  and 
said  water  has,  when  so  appropriated,  talcen 
out,  and  diverted,  been  nsed  by  said  plain- 
tiffs, or  furnished  to  others  to  be  used,  for 
domestic,  agricultural,  stock,  mechanical, 
manufacturing,  and  for  other  useful  and  ben- 
eficial purposes."  The  length  of  the  main 
canal  is  "upwards  of  seventy-four  miles,"  and 
the  appellant  has  constructed  and  now  uses 
and  maintains  "lateral  and  parallel  canals 
in  connection  with  said  main  canal  of  up- 
wards of  one  'hundred  and  twenty  miles  in 
length,  which  are  In  actual  use  for  talcing 
water  from  the  said  main  canal  which  is  used 
for  the  purpose  of  Irrigating  many  thousand 
acres  of  agricultural  land  whereon  cereals 
and  other  crops  are  raised,  and  whereon  a 
large  number  of  sheep  and  other  domestic 
animals  are  pastured."  The  appellant  also 
"is,  and  for  more  than  three  years  l)efore 
the  commencement  of  this  action  has  been, 
the  owner  and  in  possession  of  the  -water 
ditch  or  canal  known  as  the  'Outside  Canal' 
of  the  San  Joaquin  &  Kings  River  Canal, 
with  the  lateral  branches  thereof,"  and  for 
more  than  tliree  years  liefore  the  commence- 
ment of  this  action  appellant  by  means  of  this 
last-named  canal  has  appropriated  and  di- 
verted from  the  said  San  Joaquin  river  300 
cubic  feet  of  water  per  second,  and  has  used 
the  same  for  the  useful  and  beneficial  pur- 
l>o8es  above  mentioned.  This  Outside  Canal 
is  In  length  "upwards  of  thirty-four  miles," 
and  its  lateral  branches  are  "upwards  of 
forty  miles  in  length."  At  the  commence- 
ment of  this  action  the  land  that  is  irrigated 
by  appellant's  canals  "were  occupied  and  cul- 
tivated by  a  largre  number  of  persons  who 
were  owners  or  tenants  of  said  lands,"  who 
,  had  on  said  lands  "many  thousand  acres  of 
growing  crops"  and  were  using  also  "a  largo 
number  of  acres  of  said  lands  for  pasture 
for  cattle,  sheep,  and  other  domestic  ani- 
mals, which  animals  were  of  great  value." 
These  canals,  "except  In  unusually  wet 
weather,"  cannot  be  supplied  with  water 
from  any  source  other  than  the  San  Joaquin 
river.  During  the  year  1898— the  year  before 
the  commencement  of  this  action,  which  was 
commenced  March  8,  1889— the  respondent 
the  Enterprise  Canal  &  Land  Company 
"wrongfully  dug  away  and  removed  a  part 
of  the  bank  of  said  San  Joaquin  river  at  a 
point  •  •  •  above  the  said  lands  of  plain- 
tiff and  atK>ye  the  said  canals  of  plaintiff, 
and  constructed  a  large  canal  or  ditch  run- 
ning away  from  said  river  at  that  point, 
and  known  as  the  'Enterprise  Canal  &  Land 
Company  Canal.'  "  That  on  or  about  the  1st 
day  of  March,  1899,  the  respondents  "wrong- 
fully and  without  right,  by  means  of  dams, 
levees,  sticks,  earth,  and  other  obstructions 
by  them  wrongfully  placed  in  the  bed  and 
channel  of  said  San  Joaquin  river,  obstructed 
the  flow  of  said  river  and  of  the  water  to 
which  plaintiffs  were  and  are  entitled  as 


aforesaid,  flowing  down  the  plaintiffs'  canals, 
and  to  the  plaintiffs'  lands,"  and  caused  the 
same  to  flow  through  respondents'  said  canal. 
At  the  time  of  tljis  diversion  by  respondents 
there  was  flowing  in  said  river  "not  to  exceed 
630  cubic  feet  of  water  per  second."  The 
court  also  finds  that  "the  defendants,  the  En- 
terprise Canal  &  Land  Company,  and  Jeffer- 
son C.  James,  or  their  agents,  servants,  or 
employes,  are  not  entitled  to  take  or  divert, 
any  of  the  waters  flowing  in -said  San  Joa- 
quin river." 

If  there  were  no  facts  in  the  case  other 
than  those  above  stated,  there  would  seem 
to  be  no  plausible  reason  for  denying  appel- 
lant any  relief.  Upon  these  facts  the  re- 
spondents would  be  simply  naked  trespass- 
ers, taking  from  the  appellant  property  of 
immense  value  which  it  had  owned  and  pos- 
sessed for  a  great  many  years,  and  in  which 
respondents  had  no  rights  whatever.  We 
learn,  however,  from  counsel,  that  the  re- 
fusal of  the  court  below  to  grant  appellant 
any  relief  was  based  upon  two  other  find- 
ings, to  wit:  First,  that  the  San  Joaquin 
river,  at  the  point  where  appellant's  canal 
taps  the  same,  is  a  "navigable  stream";  and, 
second,  that  the  dam  by  which  appellant  di- 
verts the  water  into  Its  canals  obstructs  the 
navigation  of  said  stream.  And  it  is  con-, 
tended  that  for  these  reasons  the  appellant, 
notwithstanding  its  long  ownership  and  pos- 
session of  this  valuable  and  useful  property. 
Is  without  any  legal  means  to  protect  It 
against  trespassers,  and  that  appellant  and 
a  large  number  of  persons,  the  value  6f 
whose  lands  is  dependent  upon  the  water 
furnished  by  said  canals,  are  at  the  mercy 
of  any  one  who,  wkhout  any  right  what- 
ever, may  choose  to  prevent  such  water  from 
flowing  into  said  canals,  and  thus  practically 
destroy  the  entire  property  of  appellant 
therein.  It  Is  contended  by  appellant  that 
the  two  findings  last  above  referred  to  are 
not  sustained  by  the  evidence,  but  we  do  not 
think  that  this  contention  can  be  maintain- 
ed. There  was  no  evidence  that  the  strealb 
in  question  was  navigable  for  several  years 
before  the  commencement  of  this  action;  but 
there  was  evidence  that  a  greJ^t  many  years 
ago  boats  and  barges  did,  at  times,  at  certain 
seasons  of  the  year,  pass  up  and  down  It, 
and,  as  there  was  no  evidence  that  the  con- 
dition bad  changed,  it  must  be  held  that  for 
the  purposes  of  this  appeal  the  stream  is,  In 
a  legal  and  technical  sense,  "navigable." 
There  Is,  however,  no  evidence  that  there  are 
any  persons  desirous  of  navigating  the 
stream,  or  that  this  navigability  is  of  any 
value.  And  while  the  evidence  of  the  effect 
of  appellant's  dam  on  the  navigability  of  the 
stream  Is  not  very  conclusive,  still  It  is  suffl- 
clent  to  warrant  the  court  below  in  finding 
that  it  would,  to  some  extent,  obstruct  such 
navigability,  although  It  does  not  appear  that 
any  one  who  desired  and  attempted  to  nav- 
igate It  was  ever  prevented  from  doing  so  by 
the  said  dam. 
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The  XKisltion  of  respondents  Is  that  the  ob- 
struction of  a  navigable  stream  is  unlawful, 
and  a  public  nuisance,  and  that  because  ap- 
pellant's dam,  by  which  it  diverts  water 
Into  its  canal,  obstructs  the  navigability  of 
the  San  Joaquin  river,  it  cannot  have  the 
aid  of  a  court  of  equity  to  protect  its  prop- 
erty against  oven  a  mere  trespasser.  The 
respondents  themselves  professedly  have  no 
.right  in  the  premises.  They  do  not  claim 
that,  as  persons  desirous  of  navigating  the 
stream,  they  have  sustained  any  special  dam- 
age, or  any  damage  at  all.  They  do  not  as- 
sert any  right  to  navigation,  but  show  that 
they  themselves  are  tiffing  to  obstruct  navi- 
gation by  an  act  which  they  assert  to  be  un- 
lawful. They  stand  upon  the  bald  proposi- 
tion that  although,  under  the  general  law, 
the  appellant  has  clearly  property  rights 
with  which  they  are  Interfering,  appellant  is 
helpless  to  assert  those  rights  or  to  stop  re- 
spondents' trespasses.  The  contention  of  re- 
spondents rests  on  certain  maxims— as  that 
"no  one  acquires  a  right  of  action  from 
his  own  wrong";  "out  of  a  base  transaction  a 
cause  of  action  does  not  arise";  "he  who 
comes  into  equity  must  come  with  clean 
hands,"  etc.  But  these  maxims  have  their 
limitations,  and  will  not  be  allowed  to  work 
a  great  Injustice  and  wrong,  when  the  al- 
leged unlawful  act  is  entirely  unconnected 
with  any  transaction  between  the  parties  to 
the  suit.  Usually  these  maxims  cannot  be 
successfully  Invoked  where  the  objectiona- 
ble act  in  no  way  affects  the  equitable  rela- 
tions existing  between  the  parties.  Pom- 
eroy,  speaking  of  the  maxim  that  "he  who 
comes  into  equity  must  come  with  clean 
hands,"  after  declaring  that  the  principle 
"must  be  taken  with  reasonable  limitation," 
says:  "The  maxim,  considered  as  a  general 
rule  controlling  the  administration  of  equita- 
ble relief  in  particular  controversies,  is  con- 
fined to  misconduct  in  regard  to,  or  at  all 
events  connected  with,  the  matter  In  litiga- 
tion, so  that  it  has  in  some  measure  affect- 
ed the  equitable  relations  subsisting  between 
the  two  parties  and  arising  out  of  the  trans- 
action. It  does  not  extend  to  any  miscon- 
fluct,"  howevej:  gross,  which  is  unconnected 
with  the  matter  In  litigation,  and  with  which 
the  opposite  party  has  no  concern."  The 
same  rule  is  declared  in  Langdon  v.  Temple- 
ton.  66  Vt.  173,  182,  28  Atl.  866,  and  in  Mey- 
er V.  Yesser,  32  Ind.  294,  it  was  held— in  Ibie 
with  the  general  principle— that  fraud  with- 
out injury  is  never  available  as  a  defense 
In  equity.  The  same  principle  was  declared 
in  Ely  v.  Supervisors,  36  N.  Y.  297,  where 
it  was  held  that  In  an  action  for  the  destruc- 
tion of  property  by  a  mob  the  fact  that  the 
houses  destroyed  were  used  for  Illegal  pur- 
poses was  no  defense,  and  in  Lawrence  v. 
M.  E.  R.  Co.,  126  N.  Y.  483,  27  N.  B.  765, 
13  L.  R.  A.  102,  where  it  was  held  that  in 
an  action  for  damages  to  premises  by  the 
maintenance  of  an  elevated  railroad  it  was 
no  defense  that  a  bouse  on  the  premises 


was  kept  as  a  house  of  prostitntlon.  In  fbe 
case  at  bar  it  does  not  appear  that  the  main- 
tenance of  appellant's  dam— whether  unlaw- 
ful or  not— in  any  way  affected  the  equitable 
relations  existing  between  appellant  and  re- 
spondents. It  had  nothing  to  do  witli  any 
contract  or  transaction  wliatever  between 
said  parties.  Respondents  do  not  represent 
the  state  or  any  person  who  suffered  special 
damage  from  the  alleged  public  nuisance. 
The  state  has  allowed  the  maintenance  of 
the  dam  for  a  long  period  of  time,  and  it  may 
never  conclude  to  interfere  to  inquire  into 
its  lawfulness  In  the  Interest  of  a  mere  po- 
tential navigability  which  is  apparently  of 
little  consequence,  when  such  interference 
might  destroy  what,  in  this  instance  at  least, 
seems  to  be  a  much  more  valuable  pubU<f 
use  of  the  water  of  the  stream  for  irrigation. 
At  all  events,  the  state  should  be  beard  on 
that  question;  and  in  this  private  salt  the 
decision  should  be  in  accordance  witb  tlie 
rights  of  the  individual  parties  as  ag;alnst 
each  other,  leaving  the  state  or  the  federal 
government  to  determine  whether  or  not  it 
will  initiate  proper  proceedings  to  Inquire 
into  the  alleged  public  nuisance.  Under  the 
general  law  governing  the  acquisition  of 
property  In  the  use  of  water,  as  determined 
by  the  decisions  of  the  courts,  the  appellant 
has,  as  against  respondents,  a  complete  right 
to  have  the  water  of  the  stream  In  question 
flow  into  its  canals  as  it  has  flowed  therein 
for  many  years,  and  to  a  decree  restraining 
respondent  from  preventing  such  flow.  The 
issue  here  is  simply  between  the  appellant 
and  the  respondents,  not  between  the  former 
and  the  state.  In  accordance  with  these 
views,  the  part  of  the  Judgment  appealed 
from  which  refuses  any  relief  to  the  appellant 
is  erroneous,  and  should  be  reversed.  (In 
their  brief  respondents  argue  that  appellant , 
also  Interfered  with  navigation  by  taking 
water  out  of  the  river,  thus  diminishing  Its 
current;  but  there  is  no  averment  of  that 
kind  In  their  answer,  and,  moreover,  the  ef- 
fect of  that  kind  of  ol>structlon,  so  far  as 
tliis  action  Is  concerned,  is  covered  by  tbe- 
vlews  al)ove  expressed.) 

There  is  a  bill  of  exceptions  in  the  record, 
which  was  settled  by  the  Judge  of  the  su- 
perior court  before  whom  the  case  was  tried 
after  his  term  of  ofllce  had  expired;  and  it  is 
contended  by  respondents  that  this  bill  can- 
not be  considered,  because  the  part  of  sec- 
tion 653,  Code  Civ.  Proc.,  which  proTides 
that  a  Judge  "may  settle  and  sign  n  bill  of 
exceptions  after  as  well  as  before  be  ceases 
to  be  such  judge"  is  unconstitutional,  as  at- 
tempting to  confer  the  power  to  do  a  judicial 
act  upon  one  who  is  not  a  Judicial  officer. 
This  power,  however,  has  been  continuously 
recognized  and  declared  by  this  court  for  too 
long  a  period  of  time  to  be  now  questioned. 
Cummings  v.  Conlan,  66  Cal.  403.  5  Pac.  786. 
903;  Leach  v.  Aitken,  91  Cal.  484,  28  Pac. 
777;  Turner  v.  Hearst,  115  Cal.  394,  47  Pac. 
129.    The  bar  has,  no  doubt,  generally  con- 
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■Idered  the  power  as  valid,  and  acted  upon 
tt;  and  numerous  cases  are  probably  bere,  or 
on  their  way  to  this  court.  In  which  the  bills 
of  exceptions  and  statements  baye  been  set- 
tled as  in  tbe  case  at  bar,  and  great  injustice 
would  be  done  If  former  rulings  on  tbe  mat- 
ter were  not  adhered  to. '  And  although  the 
point  of  the  unconstitutionality  of  the  sec- 
tion may  not  heretofore  have  been  expressly 
raised  and  decided,  still  we  think:  the  prin- 
ciple of  the  rule  of  stare  decisis  should  ap- 
ply, and  the  settlement  of  the  bill  be  held  to 
be  valid. 

We  see  no  necessity  for  another  trial  of 
this  case.  The  findings  show  that  appel- 
lant's main  canal  carries  600  cubic  feet  of 
water  per  second  from  said  stream,  and  that 
the  Outside  Canal  carries  300  cubic  feet  per 
second  "of  tbe  water  of  said  San  Joaquin 
river,"  and  upon  tbe  findings  the  appellant 
Is  entitled  to  a  Judgment  against  respond- 
ents restraining  tliem  from  any  diversion  of 
water  from  the  said  river  which  will  inter- 
fere with  the  flowing  of  said  amounts  of  wa- 
ter, respectively,  into  said  two  canals  of  the 
appellant. 

The  part  of  tbe  Judgment  appealed  from  is 
reversed,  and  the  superior  court  Is  directed 
to  render  Judgment  in  favor  of  tbe  plaintiff 
and  appellant,  the  San  Joaquin  &  Kings 
Klver  Canal  &;  Irrigation  Company,  and 
against  the  defendants  and  respondents,  the 
Enterprise  Canal  &  Land  Company  and  Jef- 
ferson G.  James,  enjoining  and  restraining 
them  from  any  diversion  of  the  water  of  the 
San  Joaquin  river  through  tbe  Enterprise 
Canal  &  Land  Company  Oanal,  or  by  any 
means  whatever,  at  any  point  on  said  Tl\et 
above  the  heads  of  appellant's  two  canals, 
■which  will  obstruct  or  Interfere  with  the 
flow  of  600  cubic  feet  per  second  of  the  wa- 
ter of  caid  river  Into  appellant's  main  canal, 
known  as  tbe  "San  Joaquin  &  Kings  River 
Canal,"  or  Which  will  obstruct  or  interfere 
-with  the  flow  of  800  cubic  feet  per  second 
of  tbe  water  of  said  river  Into  tbe  canal  of 
appellant  known  as  tbe  "Outside  Canal." 

We  concur:  BEATTY.  C.  J.;  HBNSHAW, 
X;  SHAW,  J.;  VAN  DYKE,  J.;  ANGEL- 
rOTTI,  J.;  LOR16AN,  J. 
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OOWN  OP  UKIAH  CITY  v.  UKIAH  WA- 
TER &  IMPROVEMENT  CO. 
(S.  P.  2,830.)* 
<Snpreme  Court  of  California.    Peb.  10,  1904.) 

arCNlCIPAL  CORPORATIONS— CONTRACT  WITH 
WATERWORKS  COMPANY  —  GENERAL  FIRB 
PROTECTION— LOSS  OP  MUNICIPAL  PROPER- 
TY—LIABIUTY  OF  COMPANY— DUTIES  IM- 
POSED ON  COMPANY- EVIDENCE  TO  ESTAB- 
LISH CONTRACT. 

1.  Where  a  dty  attaches  fire  hydrants  to  the 
mains  of  a  water  company,  and  by  ordinance 
regnlates  the  charge  therefor,  which  the  com- 
pany collects,  a  contractual  relation  is  estab- 
llsbed  relative  tp  famishing  water  for  fire  pro- 

•Sclieartns  denied  Much  U,  IMM.    BEATTY.  O.  t^ 
^lieontlng 


taction,  no  statute  requiring  a  formal  written 
contract  to  bind  the  city. 

2.  A  water  company  contracting  with  a  dty 
to  fnmlsh  water  for  general  fire  protection  is 
bound  to  use  ordinary  care  to  supply  a  soffl- 
ciency  therefor.  " 

3.  A  city  which,  under  its  power  to  conserve 
the  general  public  good,  contracts  with  a  water 
company  for  general  fire  protection,  has  no 
cause  of  action  against  the  company  for  munic- 
ipal property  destroyed  jDy  fire  through  tbe  com- 
pany a  failure  to  supply  a  sufficiency  of  water. 

Department  2.  Appeal  from  Superior 
Court,  Mendocino  County;  F.  M.  Angellotti, 
Judge. 

Action  by  the  town  of  Uklab  City  against 
the  Ukiab  Water  &  Improvement  Company. 
From  an  order  granting  a  new  trial  after 
Judgment  for  plaintiff,  it  appeals.    Affirmed. 

W.  S.  Goodfellow,  J.  C.  Ruddock,  and  Sea- 
well  &  Pemberton,  for  appellant  McGarvey 
&  Bledsoe,  for  respondent 

HENSHAW,  J.  This  action  was  insti- 
tuted by  the  town  of  Ukiah  City  to  recover 
damages  against  the  defendant  water  com- 
pany for  the  destruction  of  plaintiff's  prop- 
erty by  fire,  the  liability  of  defendant  lielng 
predicated  upon  its  negligence,  and  upon  the 
breach  of  its  contract  with  the  plaintiff  for 
supplying  water  in  Its  supply  pipes  and  fire 
hydrants  under  sufficient  pressure  for  effec- 
tive use.  A  general  demurrer  was  inter- 
posed to  the  complaint  and  overruled.  The 
defendant  answered,  and  trial  was  had,  re- 
sulting in  a  verdict  of  the  Jury,  under  tlie  in- 
structions of  the  court,  in  favmr  of  tbe  plain- 
tiff. The  defendant  moved  for  a  new  trial, 
which  motion  was  granted,  and  plaintiff  ap- 
peals from  this  order. 

The  learned  Judge  of  the  trial  court  ex- 
pressed Ills  views  upon  granting  the  motion 
for  a  new  trial  in  the  following  language: 

"The  case  presents  the  novel  question  as 
to  the  extent  of  liability  on  the  part  of  one 
engaged  in  the  business  of  furnishing  water 
appropriated  for  sale,  rental,  and  distribu- 
tion, to  a  municipality,  to  which  it  has  under- 
taken for  a  consideration  to  furnish  water 
for  tbe  extinguishment  of  fires  within  tbe 
municipal  limits,  the  property  of  which  has 
been  destroyed  by  fire  by  reason  of  the  fail- 
ure of  such  person  to  furnish  water  under  a 
sufficient  pressure  at  tbe  time  of  the  brecik- 
ing  out  of  the  fire,  such  failure  being  due  to 
negligence  on  the  part  of  such  person.  It 
cannot  be  seriously  disputed  that  the  evi- 
dence adduced  oh  the  trial  of  this  case  war- 
ranted the  Jury  in  finding  the  facts  to  be  as 
embodied  in  the  above  proposition,  at  least 
as  to  a  portion  of  tbe  property  destroyed  by 
fire.  It  appeared  that  defendant  corporation 
was  at  the  time  of  the  fire,  July  16,  1899,  and 
for  more  than  six  years  immediately  preced- 
ing that  time,  engaged  In  the  town  of  Uklab 
City  In  the  carrying  on  of  the  business  or  em- 
ployment for  which  it  was  incorporated,  viz., 
the  maintenance  and  operating  of  water- 
works in  said  town,  and  the  furnishing  to 
said  town  and  Its  inhabitants  of  pure^  fresh 
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water  for  alt  purposes.  It  further  appeared 
that,  at  the  time  the  defendant  commenced 
business,  hydrants  for  fire  purposes  were 
connected  with  Its  mains  and  pipes  at  vari- 
ous places  in  the  streets  of  said  town,  in  such 
a  manner  that  there  was  no  way  to  shut  wa- 
ter out  of  the  hydrants  except  by  shutting 
off  the  mains.  That  these  hydrants,  which, 
according  to  the  testimony  of  witness  Smith, 
were  owned  by  plaintiff,  have  ever  since  been 
maintained  and  used  by  the  town  almost 
solely  for  the  extinguishment  of  fires,  and  that 
in  each  of  the  ordinances  passed  from  year 
to  year  by  the  tnistees  of  plaintiff,  fixing  the 
rates  to  be  charged  for  water  furnished  the 
town  and  its  inhabitants,  a  provision  has 
been  made  for  fire  hydrants,  the  ordinance 
in  force  in  July,  1809,  providing,  among  other 
charges  against  the  town  for  water  for  mu- 
nicipal purposes,  'For  fire  hydrants  each  per 
month,  11.00;'  that  for  the  whole  time  de- 
fendant has  at  regular  intervals  presented  its 
bills  against  plaintiff  for  water  furnished, 
and  has  always  included  in  said  bills  a  charge 
for  tlie  hydrants  connected  with  its  pipes, 
at  the  rate  fixed  by  the  ordinance  In  force, 
the  bill  rendered  for  tlie  period  covering  the 
fire  charging  for  3C  hydrants  from  June  1st 
to  September  1st,  at  one  dollar  per  mouth; 
and  that  all  of  these  bills  have  been  paid  by 
plaintiff.  The  foregoing  is  substantially  the 
only  evidence  as  to  a  contract. 

"In  ruling  upon  the  demurrer  to  the  com- 
plaint, I  stated  that  I  had  not  been  referred 
to  nor  did  I  know  of  any  statute  or  rule  of 
law  that  would,  independent  of  contract, 
make  the  defendant  liable  on  the  facts  stated 
in  the  complaint;  In  other  words,  that  the 
mere  fact  that  a  corporation  was  engaged  in 
the  business  of  furnishing  water  appropri- 
ated for  sale,  rental,  and  distribution  would 
not  place  upon  it  the  obligation  of  having 
constantly  on  hand  a  sufficient  quantity  of 
water  available  for  use  by  the  town  for  the 
extinguishment  of  fires,  for  the  failure  to  ob- 
serve which  it  would  be  liable  to  the  munici- 
pality for  the  value  of  municipal  property 
destroyed  by  reason  of  such  failure.  Further 
thought  has  satisfied  me  that  there  can  be 
no  question  as  to  the  correctness  of  these 
views,  that  something  additional  is  essential 
to  the  creation  of  such  a  liability,  and  that, 
if  there  be  any  such  liability  here,  It  must 
arise  from  contract. 

"A  contract  for  furnishing  water  to  the 
plaintiff  town  by  defendant  for  the  purpose 
of  extinguishing  fires  in  said  town  is,  how- 
ever, alleged  in  the  complaint.  I  am  unable 
to  concur  In  the  views  of  learned  counsel  for 
defendant— that  no  contractual  relation  is 
shown  by  the  evidence.  It  is  tnie  that  no 
written  contract  covering  the  time  of  the  fire 
is  shown;  but  no  particular  form  is  pre- 
scribed by  the  statute  for  such  contracts,  and 
the  evidence  forces  the  conclusion  that  at  the 
time  of  the  fire  the  same  relations  existed 
between  the  town  and  the  defendant  as  to 
the  furnishing  of  water  for  general  fire  pur- 


poses as  ordinarily  exist  between  the  private 
consumer  and  the  water  company  as  to  watw 
for  domestic  purposes.  Where  a  private 
property  owner  demands  of  a  water  company 
that  it  connect  Its  system  with  bis  residence, 
and  tenders  the  rate  prescribed  by  the  town 
ordinance  for  the  water  to  be  supplied,  and 
th6  company  complies  with  bis  demand,  as  it 
is  required  by  law  to  do,  It  can  hardly  be  de- 
nied that  a  contractual  relation  is  established 
between  the  parties,  the  company,  on  its 
part,  undertaking  to  furnish  water  to  the  con- 
sumer so  long  as  he  may  desire  it  and  pays 
the  established  rates  therefor,  or  at  least  to 
use  all  reasonable  efforts  to  furnish  it,  for  I 
hardly  think  that  the  company  would  be  held 
bound,  in  the  absence  of  an  express  nndei^ 
taking,  to  do  nfore  than  to  exercise  ordinary 
care  in  the  management  of  its  business. 
Doubtless,  too,  a  water  company  Is  required, 
upon  proper  demand  by  the  municipality,  to 
furnish  water  to  the  municipality  for  the 
extinguishment  of  fires  that  may  arise  there- 
in, at  the  established  rates,  and  when.  In  pur- 
suance of  such  requirement,  it  undertakes 
the  service,  a  contractual  relation  is  estab- 
lished, and  the  company  is  bound  to  continue 
the  service  it  has  undertaken.  No  formal 
written  contract  seems  to  be  required  by  our 
statute  to  establish  this  relationship  between 
the  municipality  and  the  company.  That  the 
plaintiff  town,  through  Its  board  of  trustees: 
required  this  service  for  general  fire  pur- 
poses on  the  part  of  defendant,  and  that  de- 
fendant undertook  the  same,  and  was  actu- 
ally employed  therein  at  the  time  of  the  Are. 
Is,  in  my  Judgment,  fully  shown  by  the  evi- 
dence. If  this  be  so.  It  was  incumbent  on  the 
defendant.  In  order  to  fully  perform  Its  un- 
dertaking, to  use  ordinary  care  to  have  a 
supply  of  water,  adequate  for  theextingtiish- 
ment  of  fires  that  might  arise  In  the  town, 
constantly  available  at  the  various  hydrants. 
"Whether  or  not  such  obligation  on  the  part 
of  the  company  would  carry  with  It  any  lia- 
bility for  the  value  of  municipal  property  de- 
stroyed by  fire,  by  reason  of  its  failure  to 
perform  the  service  required  of  It,  Is  another 
question;  and  this  precise  question  does  not  ap- 
pear to  have  ever  been  decided.  The  evidence 
clearly  shows  that  whatever  the  relationship 
between  plaintiff  and  defendant  was,  so  far 
as  the  furnishing  of  water  for  fire  piiri>oees 
Is  concerned,  it  was  entered  into  by  the  town 
in  the  execution  of  the  power  conferred  ai>on 
it  to  provide  protection  against  fire  for  the 
benefit  of  all  the  inhabitants,  and  there  is 
nothing  to  indicate  that  the  protection  of  any 
sppciflc  property  was  contemplated.  In  pro- 
viding for  a  water  supply  for  general  Are 
purposes,  a  mimlcipallty  exercises  the  same 
character  of  functions  that  It  does  ■when  It 
provides  fire  engines  and  other  apparatus  for 
the  extinguishment  of  fires,  or  when  It  em- 
ploys policemen  or  watchmen  for  the  protec- 
tion of  its  inhabitants  against  crime.  \Vhere. 
In  the  exercise  of  this  power.  It  establishes 
or  acquires  its  own  system  of  waterworks. 
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and  undertakes  to  ftself  provide  an  adequate 
Rupply,  It  Is  settled  beyond  controversy  that 
the  city  is  not  liable  to  its  citizens  whose 
property  Is  destroyed  by  fire,  for  failure  to 
provide  an  adequate  supply,  the  power  vested 
In  the  city  being  in  its  nature  legislative  and 
governniental,  requiring  the  exercise  of  judg- 
ment and  discretion.  Patch  v.  Covington,  17 
B.  Men.  722;  Van  Home  v.  Des  Moines,  63 
Iowa,  447,  19  N.  W.  203,  80  Am.  Rep.  730; 
Talnter  v.  Worcester,  123  Mass.  311,  25  Am. 
Rep.  90;  Ins.  Co.  v.  Keeseviile,  148  N.  Y. 
46,  42  N.  E.  405,  30  L.  R.  A.  660,  51  Am. 
St  Rep.  667;  Mendel  v.  Wheeling,  28  W.  Va. 
233,  57  Am.  Rep.  665;  Wheeler  v.  Cincinnati, 
19  Ohio  St.  19,  2  Am.  Rep.  368;  Brinkmeyer 
v.  EvansvUle,  29  Ind.  187;  Black  v.  Colum- 
bia, 19  S.  C.  412,  45  Am.  Rep.  785;  Foster  t. 
Lookout  Water  Co..  3  Lea,  42.  See,  also, 
Slevers  v.  S.  F.,  115  Cal.  654,  47  Pac.  687,  56 
Am.  St.  Rep.  153.  Where,  instead  of  acquir- 
ing Its  own  system  and  attempting  to  itself 
provide  the  water  for  such  purpose,  It  con- 
tracts with  a  water  company  to  furnish  such 
service,  thus  making  such  company  practi- 
cally the  agent  or  employ^  of  the  city,  the 
many  decisions  of  the  appellate  courts  of  oth- 
er states  are  practically  unaoimous  in  hold- 
ing, upon  apparently  the  soundest  reasoning, 
that  the  water  company  is  not  liable  at  the 
suit  of  a  third  person  whose  property  was 
destroyed  by  fire,  by  reason  of  its  failure  to 
supply  sufficient  water  to  the  town  for  such 
purpose.  Becker  v.  Water  Works,  79  Iowa, 
410,  44  N.  W.  694,  18  Am.  St.  Rep.  377;  Da- 
vis V.  Water  Works,  54  Iowa,  59,  6  N.  W.  126, 
37  Am.  Rep.  185;  Britton  v.  Water  Co.,  81 
Wis.  48,  51  N.  W.  84,  20  Am.  St.  Rep.  856; 
Ferris  v.  Water  Co.,  16  Nev.  44,  40  Am.  Rep. 
48.3;  Beck  v.  Water  Co.  (Pa.)  11  Atl.  300; 
Nickerson  v.  B.  Ry.  Co.,  46  Conn.  24,  33  Am. 
Rep.  1;  Fowler  v.  Water  Works,  83  Ga.  219, 
9  S.  E.  673,  20  Am.  St.  Rep.  313;  Atkhison  v. 
Newcastle,  2  Exch.  Dlv.  441;  Foster  v.  Wa- 
ter Co.,  3  I^a,  42;  Eaton  v.  Water  Works,  37 
Neb.  546,  56  N.  W.  201,  21  L.  R.  A.  653,  40 
Am.  St.  Rep.  510;  Fitch  v.  Water  Co.,  130 
Ind.  214.  37  N.  E.  982,  47  Am.  St.  Rep.  258; 
Mott  V.  Water  Co.,  48  Knn.  12,  28  Pac.  989, 
15  L.  R.  A.  375,  30  Am.  St.  Rep.  207;  Hows- 
mon  V.  Water  Co.,  119  Mo.  304,  24  S.  W.  784, 
23  L.  R.  A.  146,  41  Am.  St.  Rep.  054. 

"The  rulings  in  these  cases  are  generally 
to  the  effect  that  there  Is  no  privity  of  con- 
tract between  the  water  company  and  a  citi- 
zen which  will  support  the  action,  and  that 
the  contracting  company  cannot  be  charged 
with  a  greater  liability  than'  the  city  Itself. 
Only  two  appellate  courts  have  held  other- 
wise—those of  Kentucky  and  North  Carolina. 
The  North  Carolina  ruling  (Gorrell  v.  Water 
Co.,  124  N.  C.  328.  32  S.  E.  720,  46  L.  R.  A. 
51.1,  70  Am.  St.  Rep.  508)  was  based  on  the 
opinion  of  tiie  Kentucky  coiu*t  in  Paducah 
Lumher  Co.  v.  Water  Co.,  89  Ky.  340,  12  S. 
W.  554,  13  S.  W.  249,  7  L.  R.  A.  77,  25  Am. 
St  Rep.  536,  and,  as  there  was  in  that  case 
a  private  contract  between  the  plaintiff  and 


the  water  company,  the  opinion  consists  prin- 
cipally of  dicta.  It  is  true  that  the  question 
does  not  appear  to  have  been  presented  to  our 
Supreme  Court,  but  I  can  see  no  reason  to 
doubt  the  correctness  of  tlie  rule  approved  by 
the  great  weight  of  authority. 

"If  such  be  the  true  rule,  and  if  the  defend- 
ant be  liable  here,  the  only  property  in  the 
town  specifically  protected  by  such  a  con- 
tract for  water  for  general  fire  purposes,  and 
the  only  property  for  loss  of  which  a  recov- 
ery could  be  had  In  an  action  for  damages 
based  on  a  breach  of  such  contract,  is.  the 
property  of  the  municipality  itself.  Doubt- 
less a  water  company  may  so  bind  itself  by 
contract  with  a  person  to  furnish  him  water 
for  the  extinguishment  of  fires  as  to  render  It- 
self liable  for  the  value  of  property  of  such 
person  destroyed  by  fire  by  reason  of  its 
faijure  to  furnish  him  a  sufficient  supply  of 
water.  See  N.  O.  &  N.  E.  R.  R.  Co.  v.  Water 
Works  Co.,  72  Fed.  227,  18  C.  C.  A.  519; 
Knappman  Co.  v.  Water  Co.  (N.  J.  Err.  & 
App.)  45  Atl.  602,  49  L.  R.  A.  572;  Paducah 
L.  Co.  v.  Water  Supply  Co.,  89  Ky.  340,  12  8. 
W.  554,  13  S.  W.  240,  7  L.  R.  A.  77,  25  Am. 
St.  Rep.  536.  It  may  be  assumed  here  that 
it  is  within  the  power  of  a  municipality,  as  a 
property  owner,  to  enter  into  such  a  con- 
tract with  a  water  company  for  the  protec- 
tion of  the  property  which  it  owns  as  a  legal 
individual;  but  It  certainly  needs  something 
more  than  evidence  showing  an  accepted 
service  for  general  fire  purposes  to  establish 
such  a  contract,  and  the  evidence  here  sliows 
nothing  more.  The  distinction  between  the 
powers  conferred  on  municipal  corporations 
for  public  purposes  and  for  the  general  public 
good,  and  those  conferred  for  private  cor- 
porate purposes,  is  clearly  marked  by  the  de- 
cisions. See  Springfield  Fire  &  M.  Ins.  Co. 
v.  Keeseviile,  148  N.  Y.  46.  42  N.  E.  405,  30 
L.  R.  A.  6C0,  51  Am.  St.  Rep.  667.  In  provid- 
ing protection  against  fire  to  its  inhabitants, 
the  municipality  exercises  a  power  conferred 
solely  for  the  general  public  good,  and  from 
the  exercise  of  which  the  municipality,  as  a 
property  owner,  derives  the  same  incidental 
benefit  that  every  other  property  owner  does, 
no  more,  no  less.  Yet  in  each  there  is  a  con- 
tractual relation.  The  bar  to  such  a  recovery 
in  each  case  is  that  the  contract  was  not  for 
the  protection  of  any  particular  property  or 
person,  but  was  for  general  benefit  of  all  the 
property  and  persons  wltliin  the  municipal 
limits,  and  was  entered  into  by  the  town  as  a 
public  agency,  solely  for  that  purpose,  and  in 
the  exercise  of  its  power  to  furnish  such  gen- 
eral protection.  I  cannot  escape  the  conclu- 
sion that  the  relations  between  plaintiff  and 
defendant,  as  shown  by  the  evidence,  are 
susceptible  of  no  other  construction,  that  the 
defendant  assumed  no  obligation  regarding 
plaintiff's  property  different  from  that  as- 
sumed by  it  regarding  all  of  the  other  prop- 
erty within  the  town,  and  that  the  plaintiff, 
as  a  property  owner,  is  without  right  of  ac- 
tion." 
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These  views  and  the  conclusions  expressed 
are  hereby  adopted  as  the  views  and  conclu- 
sions of  this  court.  A  consideration  of  the 
cases  presented  by  appellant  to  this  court, 
which  cases  were  not  before  the  learned 
judge  of  the  trial  court,  do  not  in  any  wise 
serve  to  shake  the  soundness  of  the  conclu- 
sions which  be  there  expressed.  Paducah 
Lumber  Co.  v.  Paducah  Water  Supply  Co. 
charged  upon  an  express  contract,  whereby, 
for  the  granting  of  a  franchise  for  40  years, 
the  water  company  agreed,  with  other  things, 
for  the  benefit  of  the  Inhabitants  of  the  town 
and  their  property,  to  maintain  "two  pump- 
ing engines  each  having  capacity  to  force  in- 
to the  standplpe  two  million  gallons  of  water 
every  twenty-four  hours,  and  to  keep  a  head 
of  water  sufilcient  to  tlirow  from  any  eight 
of  the  hydrants,  simultaneously  and  for  five 
consecutive  hours  at  any  one  period  of  time, 
streams  through  fifty  feet  of  hose  one  hun- 
dred feet  high."  A  recovery  was  sought  for 
the  breach  of  the  express  terms  of  this  con- 
tract. Gorrell  v.  Water  Supply  Co.,  124  N. 
C.  328,  32  S.  B.  720,  46  L.  R.  A.  513,  70  Am. 
St.  Rep.  6()8,  was  in  principle  identical  with 
the  Paducah  Case,  which  It  cites  with  ap- 
proval. There,  too,  it  was  alleged  that  the 
defendant  company  "contracted  to  furnish 
said  city  with  pure  and  wholesome  water  for 
the  use  of  Its  citizens  and  of  force  at  all 
times  sufilcient  to  protect  the  inhabitants  of 
the  city  against  loss  by  fire,  and,  further,  to 
erect  and  maintain  reservoirs,  water  towers, 
pump  houses,  and  other  appurtenances  and 
attachments  necessary  or  expedient  for  the 
proper  conducting  and  carrying  on  said  wa- 
terworks so  as  to  supply  at  all  times  the 
greatest  protection  against  fire,"  and  to  main- 
tain "a  pressure  of  water  for  fire  purposes 
sufilcient  to  throw  six  streams  of  water  from 
six  hydrants  to  a  vertical  height  of  one  hun- 
dred feet  In  still  air,  each  stream  being  tak- 
en from  one  hydrant  and  with  one  hundred 
feet  of  hose  and  with  a  one-inch  ring  nozzle; 
and  the  said  companies  shall  constantly,  day 
and  night,  except  from  unavoidable  accidents, 
keep  all  the  said  hydrants  supplied  with 
water  for  fire  purposes,  and  shall  keep  them 
in  good  order  for  such  service."  In  Planters' 
Oil  Mill  V.  Monroe  Water  Works  &  Light  Co., 
52  La.  Ann.  1243,  27  South.  684,  a  franchise 
and  grant  for  30  years  bad  been  made  by  the 
city  with  the  defendant  company  under  this 
express  contract:  "To  supply  and  have  ready 
at  all  times  for  use  in  pipes  and  hydrants 
erected  on  the  premises  by  plaintiff  as  a  pro- 
tection against  fire,  water  in  sufficient  quanti- 
ties and  with  a  specified  force  of  pressure 
sufficient  to  serve  the  purpose  of  the  extin- 
guishment of  fires."  The  Supreme  Court, 
dealing  with  the  facts  of  the  case,  declared 
that  the  municipality  is  not  liable  in  dam- 
ages where  it  has  a  contract  with  a  private 
company  which  falls  adequately  to  meet  Its 
obligations,  but  that  It  is  not  so  clear  that 
the  private  company  making  such  contract 
nnd  falling  to  meet  its  duties  thereunder 


may  not  be  held  answerable  to  the  cittzen  foe 
loss  he  sustains  in  consequence  of  such  fail- 
ure.  In  each  of  these  cases  it  will  be  ob- 
served that  the  court  was  dealing  with  con- 
tracts whereby  the  water  companies,  for  val- 
uable concessions  and  exclusive  privil^es, 
had  agreed  to  do  and  to  maintain  certain 
specific  things  by  way  of  protection  from 
fire,  and  the  gravamen  of  the  charge  against 
each  and  all  of  the  companies  was  that  they 
had  violated  their  contract  in  failing  to  do 
the  particular  things  for  the  doing  of  which 
they  had  expressly  contracted.  The  broad 
distinction  between  those  cases  and  the  one 
at  bar  is,  as  pointed  out  in  the  (pinion  of  the 
trial  Judge,  that  there  is  no  express  covenant 
in  the  contract  between  this  plaintifT  and 
this  defendant,  and  the  security' to  plalntifTa 
property  was  only  the  same  security  which 
in  the  exercise  of  its  governm^itai  functions 
the  plaintiff  bad  obtained  for  the  whole  town. 

The  only  other  cases  cited  by  appellant  are 
Kentucky  cases  following  the  decision  in  the 
Paducah  Lumber  Co.  Case,  above  cited,  and 
the  case  of  Watson  v.  Inhabitants  of  .%eed- 
ham,  161  Mass.  404,  37  N.  B.  204,  24  li.  R.  A. 
287.  In  this  last  case  an  action  by  a  citizen 
against  the  town,  which  itself  was  supplying 
the  water,  was  upheld,  but  that  was  under 
a  doctrine  at  variance  with  the  established 
rule  in  this  state.  Which  denies  a  right  of  ac- 
tion against  a  municipality  for  damages  oc- 
casioned by  the  negligence  of  its  officials  or 
employes.  Huffman  v.  San  .Toaquln  Coimty, 
21  Cal.  426;  Chope  v.  City  of  Eureka,  78  CaL 
591.  21  Pac.  364,  4  L.  R.  A.  325,  12  Am.  St 
Rep.  113;  Sievers  t.  San  Francisco,  115  CaL 
(Si5,  47  Pac.  687,  56  Am.  St  Rep.  153. 

The  order  appealed  from  is  therefore  af- 
firmed. 


We    concur: 
GAN.  J. 


McFARLAND,    J.;    LORI- 


aa  CaL  ut). 
JUSTICE  V.  ROBINSON.  Tax  Collector.    (U 
A.  1,118.) 

(Supreme  Court  of  California.    Feb.  12.  19M.) 

TAXES  —  PAYMENT  —  PROTEST  —  SUFFICIENCT 
—PRACTICE— DISMISSAL  OF  ACTION. 

1.  Where  the  court  sustained  an  objectioo  to 
evidence  on  the  ground  that  the  complaint  did 
not  state  a  cause  of  action,  dismissing  the  ac- 
tion, and  plaintiff's  coimsel,  who  was  present, 
did  not  object,  nnd  the  complaint  could  not 
have  been  amended  so  as  to  state  a  cause  of 
action,  the  dismissal  without  a  formal  motion 
for  that  purpose  did  not  prejudice  the  plaintiff. 

2.  A.  notice  of  protest  to  the  payment  of  taies 
in  a  drainage  district  stated  that  the  drainage 
district  was  not  legally  formed  and  that  the 
assessment  was  not  legally  made;  that  the  com- 
missioners did  not  make  an;  assessment  of  the 
land  in  question,  and  return  the  same  to  the 
board  of  directors;  that  no  certified  assessment 
rolls  had  ever  been  returned  to  the  tax  collector 
of  any  assessment  in  said  district;  and  that  the 
tax  was  wholly  void.  Beld,  that  the  notice 
showed  that  protestant  was  under  no  legal  rom- 
piilsion  to  pay  the  tax,  and  hence  the  payment 
was  voluntary,  giviug  him  no  right  to  recover 
the  same. 
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3.  FoL  Code,  i  3819  (St.  1883,  p.  32,  c.  20), 
providini;  that  a  payment  of  taxes  under  protest 
shall  not  be  reKarded  as  voluntary,  and  that,  if 
taxes  so  paid  are  recovered,  and  such  taxes,  or 
&  portion  thereof,  may  have  been  paid  by  the 
county  treasurer  into  the  state  treasury,  it  shall 
be  regarded  as  an  amount  due  the  county,  ap- 
plied only  to  county  and  state  taxes,  and  not  to 
those  of  drainage  districts. 

Department  1.  Appeal  from  Superior 
Court,  Orange  County;  J.  W.  Ballard,  Judge. 

Action  by  B.  P.  Justice  against  F.  M.  Rob- 
inson, as  tax  collector,  etc.  From  a  judgment 
for  defendant,  plalntier  appeals.    Affirmed. 


McKelrey  &  Bowes,  for  appellant. 
Montgomery,  for  re^ondent 


Victor 


VAN  DYKE,  J.  The  action  was  brought 
to  recover  back  taxes  paid  to  the  defendant, 
a  tax  collector  of  Orange  county,  and  ex  offi- 
cio tax  collector  of  Bolsa  drainage  district, 
under  protest.  The  defendant's  demurrer  to 
th«  complaint  was  overruled,  and  thereupon 
-  an  answer  was  served  and  filed.  Upon  mo- 
tion by  plaintiff  certain  defenses  set  up  in 
the  answer  were  stricken  out  by  the  court 
Thereafter  the  case  was  set  for  trial,  and, 
the  parties  appearing  in  court,  and  4  Jury  be- 
ing waived,  the  piaintifT  was  called  as  a  wit- 
ness, whereupon  defendant  objected  to  the 
introduction  of  any  evidence,  on  the  ground 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
court  sustained  the  objection  of  the  defend- 
ant, and  thereupon  dismissed  the  action. 
The  appeal  is  taken  from  the  Judgment  en- 
tered upon  the  dismissal. 

Appellant  claims  that  it  was  error  upon 
the  part  of  the  court  to  dismiss  the  action  as 
stated,  without  a  formal  motion  being  made 
for  that  purpose,  contending  that  the  plain- 
tiff could  have  met  such  motion  by  asking 
leave  to  amend  its  complaint  But  the  plain- 
tiff was  present  in  court  by  counsel,  and  had 
an  opportimity  then  and  there  to  ask  such 
leave,  and  failed  to  do  so,  simply  reserving 
an  exception  to  the  ruling  of  the  court  Be- 
sides, DO  iMssible  benefit  could  have  been  de- 
rived by  the  plaintiff  if  the  cause  had  been 
left  pending  in  the  court  after  the  refusal  to 
hear  evidence  in  the  case.  It  is  quite  true,  as 
suggested  by  the  appellant,  that  the  objection 
to  the  introduction  of  evidence  raised  prac- 
tically the  same  question  which  bad  been 
decided  by  the  court  In  overruling  the  demur- 
rer. Still,  the  court  upon  further  considera- 
tion of  the  case  may  have  arrived  at  the  con- 
clusion, and  probably  did,  that  the  complaint 
was  fatally  defective,  and  that  the  demurrer 
should  have  been  sustained  instead  of  being 
overruled.  The  complaint,  however,  could 
not  have  been  amended  so  as  to  state  a  cause 
of  action,  for  the  reason  that  the  notice  of 
protest  Itself  was  fatally  defective,  and  that, 
of  course,  could  not  be  amended.  The  plain- 
tiff, therefore,  was  not  prejudiced  In  not  be- 
ing allowed  leave  to  amend. 

In  the  notice  of  protest  attached  to  and 
nmde  a  part  ot  the  complaint.  It  is  stated 


that  the  Bolsa  drainage  district  was  not 
legally  formed;  that  the  assessment  was  not 
made  by  duly  elected  and  qualified  assess- 
ment commissioners;  that  they  did  not  make 
any  assessment  of  plaintiff's  land,  and  return 
the  same  to  the  board  of  directors;  that  no 
certified  assessment  rolls  had  ever  been  re- 
turned to  the  tax  collector  of  any  assessment 
in  said  district;  and  that  the  tax  was  wholly 
void  and  levied  contrary'  to  law.  The  gen- 
eral rule  in  reference  to  the  payment  of  taxes 
under  protest,  where  not  controlled  by  some 
statutory  provision,  is  that,  in  the  absence  of 
acts  amounting  to  duress  or  coercion,  the  pay- 
ment is  deemed  to  be  voluntary,  and  a  mei-e 
protest  made  at  the  time  of  such  payment 
does  not  divest  It  of  Its  voluntary  character. 
Where  there  is  no  legal  compulsion,  the  legal 
effect  of  the  payment  is  not  impaired  by  pro- 
test McMillan  v.  Richards.  9  Cal.  417,  70 
Am.  Dec.  655;  Bucknall  v.  Story,  46  Cal.  597, 
13  Am.  Rep.  220;  Bank  of  Woodland  v.  Web- 
ber, 52  Cal.  73;  Wills  v.  Austin,  53  Cal.  152; 
Dear  v.  Varnum.  80  Cal.  86,  22  Pac.  76. 
Therefore,  according  to  the  statement  in  the 
notice  of  protest,  the  plaintiff  was  under  no 
legal  compulsion  whatever  to  pay  said  taxes, 
and  the  payment,  in  law,  was  made  volunta- 
rily upon  his  part,  and  be  has  no  right  of  ac- 
tion to  recover  the  same. 

The  amendment  to  the  Political  Code  of 
1893  (section  3819),  providing  that  a  payment 
of  taxes  under  protest  shall  not  be  regarded 
as  voluntary,  applies  to  the  collection  of  state 
and  county  taxes  only.  It  provides  that  In 
case  suit  be  brought  for  the  recovery  of  taxes 
so  paid,  and  Judgment  is  recovered,  it  "shall 
be  entered  against  such  county  therefor,"  and 
in  case  such  tax  or  portion  thereof  may  have 
been  paid  by  the  county  treasurer  Into  the 
state  treasury  It  "shall  be  regarded  as  an 
amount  due  the  county  from  the  state,  and 
shall  be  deducted  in  the  next  settlement  had 
by  the  county  with  the  controller."  St.  1803. 
p.  32.  c.  20.  The  drainage  act  of  1807  (St. 
1S97,  p.  334,  c.  228),  under  which  this  case 
arose,  does  not  contain  any  such  provision, 
nor  did  It  adopt  the  Political  Code  in  refer- 
ence to  the  assessment  and  collection  of  state 
and  county  taxes;  and  the  rule  as  at  common 
law  applies  lii  this  case. 

Judgment  affirmed. 

We  concur:    ANGELLOTTI,  J.;  SH.4.W,  J. 


(142  Cal.  152) 

In  re  ROBINSON'S  ESTATE.     (S.  F.  3.S92.V 

(Supreme  Court  of  California.     Feb.  9,  1004.) 

EXECUTORS-SALES    BY    EXECUTOR— VALIDITY 
—STATUTE  OF    FRAUDS— CONFIRMA- 
TION—APPEAL. 

1.  Where  a  memorandura  of  a  sale  of  lands 
by  exe<-utors  undor  a  power  in  the  will  contains 
the  names  of  the  parties,  a  suflicient  descriptiuo 
of  the  property  for  identification,  and  the  price 
and  terms  of  the  purchase,  aud  states  that  the 
sale  is  made  subject  to  confirmation  by  the 
superior  com-t,  it  is  sufficient  to  take  the  coa- 
tract  out  of  the  statute  of  frauds.  Civ.  Code, 
S  1741. 


Digitized  by 


Google 


778 


75  PACIFIC  RBPOBTER, 


(Cal. 


2.  On  appeal  from  an  order  confirming  a  sale 
of  real  estate  by  executors,  no  legatee  haying 
appealed,  an  nnsuccessful  bidder  for  the  prop- 
erty vvsis  in  no  position  to  raise  the  question 
that  the  consideration  for  the  iale  would  not 
be  sufiicient  to  pay  all  legacies  in  full. 

3.  Wliere  executors  act;;T  under  a  power  of 
sale  in  the  will  orally  ».bieed  to  sell  certain 
propertr,  and  received  a  portion  of  the  purchase 
money,  such,  sale  was  binding  as  against  a  sab- 
sequent  oral  offer  of  another  to  pay  more. 

4.  Code  Civ.  Proc.  §  1552,  declares  that  on  a 
return  of  a  sale  by  executors,  if  it  appears  that 
the  price  is  disproportionate,  and  a  sum  exceed- 
ing the  bid  by  10  per  cent,  can  be  had,  the 
sale  may  be  vacated.  Held,  that  sn  executor's 
contract  for  sale  must  be  confirmed;  unless  the 
price  bid  was  disproportionate,  and  an  in- 
crease bid  of  10  per  cent,  could  be  obtained. 

5.  Code  Civ.  Proc.  $  951,  declares  that  on 
appeal  from  an  order  appellant  must  furnish  a 
copy  of  all  papers  used  on  the  bearing.  Held, 
that  on  appeal  from  an  order  confirming  a  sale 
of  real  estate  by  executors  it  was  the  duty  of 
appellant  to  furnish  the  return  of  sale. 

Commissioners'  Decision.  Department  2 
Appeal  from  Superior  Court,  Napa  County; 
Henry  C.  Gesford,  Judge. 

Judicial  proceedings  In  the  matter  of 
Charles  Robinson,  deceased.  From  an  order 
confirming  a  sale  of  property,  Nickels  & 
Brown  Bros.,  a  corporation,  appeals.  Af- 
firmed. 

Bell,  York  &  Bell,  for  appellant.  F.  E. 
.Tohnson,  Webber  &  Rutherford,  F.  E.,  H.  L., 
&  L,  E  Johnson,  for  respondent 

COOPER,  C.  This  is  an  appeal  by  Nickels 
&  Brown  Bros.,  a  corporation,  from  an  order 
confirming  a  sale  of  real  and  personal  prop- 
erty to  Buhman  Bros.,  and  comes  here  on 
a  bill  of  exceptions.  It  is  claimed  by  respond- 
ent that,  as  the  court  made  an  order  refusing 
to  confirm  a  sale  of  the  same  property  to  ap- 
pellant, and  the  time  for  appealing  from  said 
order  has  expired,  therefore  appellant  Is  not 
a  party  aggrieved  in  this  case,  and  cannot  ap- 
peal, and  that  Its  appeal  should  be  dismissed. 
It  Is  not  necessary  to  decide  this  question,  as 
we  have  concluded  that  .the  order  should  bo 
affirmed.  The  facts,  as  shown  by  the  record, 
are  substantially  as  follows:  Deceased  left 
a  will,  of  which  the  respondents  Kyscr  and 
Ilottell  were  duly  appointed  executors.  This 
will  authorizes  the  executors  to  sell  at  public 
or  private  sale,  with  or  without  notice,  any 
or  all  property  of  the  estate  without  an  order 
of  court  authorizing  the  same.  A  few  days 
prior  to  October  15,  1902,  the  executors  made 
a  parol  agreement  to  sell  the  property  to  Buh- 
ninn  Bros,  for  ?20,000.  After  the  oral  agree- 
ment had  been  made,  and  $500  deposited,  the 
attorney  for  appellant  informed  the  executors 
that  appellant  would  give  $20,500  for  the 
property,  and  was  ready  to  make  a  doposit  In 
the  amount  required.  The  executors  tele- 
phoned to  their  attorney,  and  were  informed 
that  Buhman  Bros,  had  been  in  their  office, 
and  left  a  deposit  of  $500  on  the  sale  to  them. 
They  then  refused  to  accept  a  deposit  from 
appellant.  On  October  15,  1902,  the  execu- 
tors, acting  under  the  power  of  sale  In  the 
will,  and  carrying  out  the  oral  agreement. 


sold  the  property  known  as  the  "Robinson 
Ranch,"  together  with  the  personal  property 
thereon,  to  Buhman  Bros.,  for  the  sum  of 
$20,000,  the  sum  of  $500  having  been  paid 
down  when  the  oral  agreement  was  made.  A 
memorandum  of  sale  was  made  as  follows: 

"Napa,  Cal.,  October  15th,  1902.  Received 
from  J.  J.  Buhman,  Jr.,  C.  J.  Buhman,  J.  S. 
Buhman  and  K  J.  Buhman,  the  sum  of  five 
hundred  dollars  as  a  deposit  on  the  purchase 
price  of  $20,000  for  what  Is  commonly  known 
as  the  'Robinson  Ranch'  in  Browns  Valley, 
Napa  County,  together  with  the  personal 
property  situate  thereon,  belonging  to  the  Es- 
tate of  Charles  Robinson,  deceased.  SaSd 
sale  Is  made  subject  to  the  confirmation  of 
the  Superior  Court  of  Napa  County.  In  ease 
said  sale  be  confirmed  tlie  balance  of  the  pur- 
chase price,  $19,500  to  be  paid  on  delivery 
of  deed.  In  case  said  sale  be  not  confirmed, 
the  said  sum  of  $500  to  be  returned  to  the 
said  Buhman.  D.  S.  Kyser,  E.  W.  Hottell. 
Executors  of  the  Estate  of  Cbas.  Robinson, 
Deceased." 

After  the  deposit  had  been  made,  and  the 
above  memorandum  signed,  and  before  any 
return  of  sale  had  been  made,  the  execntMs 
were  advised  that  the  appellant  would  pay 
more  for  the  property  than  the  sum  for  which 
it  had  been  sold.  ■  Without  returning  the  $500 
to  Buhman  Bros.,  and  without  their  consent, 
the  execntors  published  a  notice  In  a  news- 
paper calling  for  bids.  The  notice  was  dated 
October  22,  1002.  In  response  to  the  publish- 
ed notice,  and  with  knowledge  of  the  agree- 
ment with  Buhman  Bros.,  the  appellant  made 
a  bid  In  writing  offering  the  sum  of  $a),400 
for  the  real  estate,  and  $200  for  the  personal 
property,  and  accompanied  the  bid  with  a  de- 
posit of  $500,  as  required  by  the  notice.  The 
executors  filed  a  return  of  the  latter  sale 
to  appellant,  in  which  the  facts  as  to  the 
prior  sale  were  set  forth,  and  It  was  stated 
therein  that  by  i-eaaon  of  the  larger  bid  by 
appellant  the  executors  had  concluded  to 
withdraw  the  acceptance  of  the  former  sale, 
and  asked  that  the  sale  to  appellant  be  con- 
firmed. The  return  of  sale  came  on  for  hear- 
ing on  November  17,  1902,  at  which  time  ob- 
jections to  the  confirmation  were  filed  by 
Buhman  Bros.,  in  which  they  set  forth  the 
facts  as  to  the  prior  sale  to  them,  the  neg- 
lect of  the  executors  to  report"  such  sale,  and 
the  claim  that  tliey  were  the  parties  entitled 
to  purchase  the  property.  After  having  been 
regularly  continued,  the  hearing  on  the  return 
came  up  on  the  24th  of  November,  1902.  when 
the  attorneys  for  the  executors  moved  to  dis- 
miss the  return  of  sale  to  appellant  upon  the 
ground  that  It  had  been  erroneously  made, 
and  that  the  prior  sale  to  Buhman  Bros,  was 
valid.  Tlie  court  did  not  then  dismiss  the  re- 
turn of  sale  to  appellant,  but,  by  consent  con- 
tinued the  matter  for  two  weeks,  in  order  to 
en.ible  the  executors  to  make  a  return  of  the 
prior  sale  to  Buhman  Bros.  The  attorneys 
for  appellant  not  only  consented  to  the  con- 
tinuance, but  waived  objections  to  the  filing 
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of  a  return  of  sale  to  Buhman  Bros.  The  ex- 
ecutors, on  the  26tb  day  of  November,  1902, 
filed  a  return  of  the  former  sale  to  Buhman 
Bros.,  but  which  return  does  not  appear  In 
the  record.  No  objection  appears  to  have 
been  made  by  appellant  to  this  latter  return 
of  sale,  and,  the  matter  coming  up  regularly 
on  the  30tb  day  of  December,  1902,  the  court 
made  an  order  confirming  the  sale  to  Buhman 
Bros.,  and  also  made  an  order  dismissing 
the  return  and  account  of  sales  to  appellant. 
No  exception  appears  to  have  been  taken  to 
either  order,  and  no  appeal  from  the  latter. 
The  real  estate  was  appraised  at  $16,000  and 
the  personal  property  at  $267.67.  The  evi- 
dence without  contradiction  shows  that  the 
sum  of  f20,000  is  a  fair  price  for  the  property 
sold,  and  that  a  sum  10  per  cent  in  excess  of 
the  said  amount  could  not  probably  be  obtain- 
ed on  a  resale.  There  is  no  evidence  in  the 
record  to  show  that  appellant  is  responsible, 
or  that  It  would  have  paid  for-  the  property 
if  the  sale  to  Buhman  Bros.  had. not  been  con- 
firmed. Upon  this  record  we  will  consider 
the  appellant's  points  In  the  order  presented 
in  Its  brief. 

The  first  contention  is  that  the  memoran- 
dum of  agreement  herein  set  forth  was  not 
sofllcient  "to  take  the  sale  out  of  the  statute 
of  frauds."  No  reason  is  given  as  to  why 
the  memorandum  is  not  sufficient,  and  no 
authority  is  cited  which  shows  that  It  is  not. 
The  sale  being  made  under  a  power  in  a  will, 
the  purchaser  deals  with  the  executor  in 
such  a  case  as  he  would  with  any  other 
vendor,  except  that  the  court  must  confirm 
the  sale.  In  re  Pearsons,  98  Cal.  612,  33 
Pac.  451.  The  memorandum  contains  the 
names  of  the  parties,  a  sufiicient  description 
of  the  property  for  identification,  and  the 
price  and  terms  of  purchase,  and  states  that 
the  sale  is  made  subject  to  confirmation  by 
the  superior  court.  This  Is  sufficient.  Civ. 
Oode,  i  1741;  Moss  v.  Atkinson,  44  Cal.  10; 
Browne  on  the  Statute  of  Frauds,  {  371  et 

The  second  contention  in  the  appellant's 
brief  is  that  the  sale  of  the  real  and  personal 
propei^j-  en  masse  was  voidable  for  the  rea- 
sons tiTat  $600  more  was  offered  for  the  prop- 
erty by  appellant,  and  that  $20,000  would  not 
be  suflficient  to  pay  all  legacies  in  full.  As 
to  the  latter  proposition,  if  it  could  be  con- 
sidered at  all,  we  cannot  see  how  appellant 
Is  In  a  position  to  raise  such  question.  It 
Is  not  a  legatee,  and  no  one  of  the  parties 
named  as  a  legatee  has  appealed  from  the 
order.  It  is  true  that  appellant  bid  $600 
more  for  the  property,  but  it?  bid  was  made 
only  after  the  sale  to  Buhman  Bros.  After 
the  executors  had  verbally  agreed  with  Buh- 
man Bros.,  and  before  the  memorandum  in 
writing  was  made,  the  agent  of  appellant  in- 
quired of  one  of  the  executors  as  to  the  bid 
of  Buhman  Bros.,  and  when  told  that  it  was 
$20,000  said  "that  his  firm  would  give  mor(> 
than  that,  but  he  did  not  tell  me  how  much 


more  he  would  give.  He  did  not  put  It  in 
writing.  I  asked  him  if  they  would  give  10 
per  cent  more  than  the  offer  of  Buhman 
Bros.,  and  he  said,  'No.' "  One  of  the  ex- 
ecutors testified  that  appellant  "had  been 
dickering  around  for  a  long  time  to  purchase 
the  property,  but  they  never  would  make 
any  kind  of  a  decent  or  reasonable  offer  for 
the  property.  At  one  time.  In  a  half-heart- 
ed way,  they  offered  $17,000,  but  we  never 
beard  anything  further  about  It"  There  Is 
not  a  word  of  evidence  that  appellant  ever 
offered  any  sum  for  the  property  prior  to 
the  deposit  made  by  Buhman  Bros.  When 
the  memorandum  was  made  to  Buhman 
Bros.,  the  executors  had  exercised  the  pow- 
ers conferred  upon  them  by  the  will,  and 
the  sale,  in  absence  of  fraud  or  irregularity, 
was  binding  upon  the  estate,  subject,  of 
course,  to  confirmation  by  the  court  There 
Is  no  evidence  of  fraud,  but,  on  the  contrary, 
the  executors  tried  to  repudiate  the  sale  to 
Buhman  Bros.,  but  the  court  properly  held 
It  valid.  As  to  the  offer  to  pay  $20,500  after 
the  oral  sale  to  Buhman  Bros.,  it  was  not  In 
writing,  and  when  it  was  made  the  $500  had 
been  deposited  by  Buhman  Bros.  If  the 
oral  sale  was  not  then  binding,  It  was  cer- 
tainly good  as.  against  an  oral  offer  to  pay 
more.  At  the  time  the  written  memoran- 
dum was  made,  no  binding  offer  had  been 
made  by  appellants.  The  court  must  con- 
firm the  sale  unless  the  price  bid  Is  dispro- 
portionate to  the  value  of  the  property  and 
it  is  made  to  appear  that  an  increased  bid 
of  10  per  cent,  may  be  obtained.  Code  Civ. 
Proc.  I  1552;  Estate  of  Leonls,  138  Cal.  197, 
71  Pac.  171.  Appellant  could  have  filed  ob- 
jections to  the  return  of  sale,  but  does  not 
appear  to  have  done  so.  It  could  have  rais- 
ed the  bid  10  per  cent.,  but  declined  to  do 
that  As  this  appeal  Is  from  the  order  con- 
firming the  sale  to  Buhman  Bros.,  It  must 
be  presumed  to  be  correct.  Error  must  affirm- 
atively appear.  It  may  be,  so  far  as  this 
record  shows,  that  appellant  consented  to  the 
confirmation  of  the  sale  to  Buhman  Bros. 
As  the  record  contains  no  return  of  the  sale 
upon  which  the  order  was  made,  we  could 
not  well  reverse  the  order  upon  such  return. 
It  may  be  that  the  return  showed  to  the 
court  that  appellant  had  withdrawn  Its  bid. 
This  record  shows  "that,  the  proofs  having 
been  received  and  the  argument  of  counsel 
heard,  the  court  on  the  30th  day  of  Decem- 
ber, 1902,  made  and  entered  its  decree  con- 
firming the  said  sale  to  J.  J.  Buhman  et  al." 
The  decree  Is  not  In  the  record.  The  return 
of  sale  was  a  paper  used  on  the  hearing  in 
the  court  below,  and  It  was  the  duty  of  ap- 
pellant to  furnish  it.  Code  Civ.  Proc.  i  951. 
It  is  advised  that  the  order  be  affirmed. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  order  appealed  from  Is  affirmed: 
McFARLAND,  J.;  HBNSHAW,  J.;  LORI- 
GAN,  J. 


Digitized  by 


Google 


780 


75  PACIFIC  REPORTER. 


(Cal 


(142  Cal.  146) 

PEOPLE  T.  STOUTER.     (Or.  1.034.) 

(Supreme  Court  of  California.     Feb.  9,  1904.) 

CRIMINAL  LAW— SEXUAL  CRIMES— ATTEMPTS- 
WITNESSES— DISCRETION  OP  TRIAL  COURT- 
INSTRUCTIONS  AFTER  RETIREMENT. 

1.  It  was  error  for  the  court,  after  having  in- 
structed the  jury,  and  having  given  them  two 
forms  of  verdict,  "Guilty,  as  charged,"  and  "Not 
guilty,"  and,  on  their  return  to  the  courtroom 
after  deliberating,  having  reiterated  the  same 
instructions,  to  give  them  a  further  instruction 
on  a  subsequent  return  to  the  courtroom,  after 
over  24  hours'  deliberations,  and  after  the  opin- 
ions of  the  jurors  were  fully  disclosed,  and  tney 
had  announced  that  they  could  not  reach  a  ver- 
dict under  the  instructions  as  they  then  stood, 
to  give  them,  for  the  first  time,  an  instructiop 
and  form  of  verdict  authorizing  a  conviction  of 
attempt  to  commit  the  crime. 

2.  Under  Code  Civ.  Proc.  g  1880,  declaring 
children  under  10  years  of  age  incompetent  wit- 
nesses when  they  are  incapable  of  receiving  or 
relating  just  impressions  of  fact,  the  competency 
of  a  child  on  whom  a  lewd  act  was  alleged  to 
have  been  committed,  contrary  to  Fen.  Code, 
i  28S,  making  it  a  felony  to  commit  such  an 
act  on  a  child  under  14  years  of  age,  was  a 
matter  within  the  discretion  of  the  trial  court. 

3.  A  person  may  be  guilty  of  an  attempt  to 
commit  the  crime,  described  in  Pen.  Code,  §  288, 
of  committing  a  lewd  or  lascivious  act  on  a 
child  under  the  age  of  14  years. 

4.  To  constitute  the  crime  of  committing  a 
lewd  or  lascivious  act  on  the  body  of  a  child 
under  14  years  of  age,  there  must  not  only  be 
a  lewd  act,  but  it  must  have  been  committed  on 
the  body  of  the  child. 

5.  An  attempt  to  commit  a'  crime  may  be 
puniiihed  by  imprisonment  for  a  definite  term  of 
years,  although  the  crime,  if  accomplished,  is 
punishable  for  a  term  which  may  be  for  life. 

Department  2.  Appeal  from  Superior 
Court,  Napa  comity;  Wm.  S.  Wells,  Judge. 

F.  J.  Stouter  was  convicted  of  an  attempt 
to  commit  a  lewd  act  with  the  body  of  a 
child  under  the  age  of  14  years,  and  appeals. 
Reversed. 

A.  J.  Hull,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.,  and  J.  0.  Daly,  Dep.  Atty.  Gen., 
for  the  People. 

McFARLAND,  J.  The  defendant  was 
charged  with  the  offense  defined  in  section 
288  of  the  Penal  Code,  namely,  the  commis- 
sion of  a  lewd  or  lascivious  act  upon  or  with 
the  body  "of  a  child  under  the  age  of  fourteen 
years  with  intent,"  etc.  He  was  convicted 
of  an  attempt  to  commit  such  offense,  and 
was  sentenced  to  14  years'  imprisonment  In 
the  state  prison.  He  appeals  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

This  crime  belongs  to  that  class  of  offenses 
of  which  it  has  been  often  said  that  tlie 
charge  is  easy  to  make  and  liard  to  disprove. 
In  such  cases  Jurors  are  sometimes  moved 
by  abhorrence  of  the  offense  to  convict  upon 
slight  evidence;  and,  on  appeal,  a  court  will 
looli  closely  into  the  conduct  of  the  trial,and  to 
see  that  there  was. some  substantial  evidence 
to  warrant  a  verdict  of  gruilty.  In  the  case  at 
bar  our  (pinion  is  that  there  must  be  a  re- 
versal for  an  instruction  given  by  the  court 
on  the  subject  of  the  "attempt"  of  which 


the  appellant  was  convicted,  and  we  also 
think  that  there  was  not  sufficient  evidence 
to  warrant  a  verdict  of  guilty  of  said  at- 
tempt. 

In  the  information,  after  a  general  state- 
ment that  defendant  bad  committed  a  lewd 
and  lascivious  act  upoin  a  certain  named  girl 
under  14  years,  it  was  specifically  charged 
that  the  act  which  constituted  the  alleged 
crime  was  committed  as  follows:  "That  the 
said  F.  J.  Stouter  did  then  and  there  will- 
fully, unlawfully,  feloniously,  and  lewdly 
Insert  In  the  vagina  of  the  said  child  a  finger 
of  him,  the  said  F.  J.  Stouter,  with  the  In- 
tent," etc.  Before  the  Jury  retired  for  delib- 
eration, the  court,  after  reciting  the  part  of 
the  Information  above  quoted,  instructed 
them  as  follows:  "And  In  order  to  find  the 
defendant  guilty  under  said  information,  yon 
must  find  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  said  defendant  did 
Insert  a  finger  of  blm,  the  said  defendant 
into  the  vagina  of  said"  (giving  the  name  of 
the  child),  "and  unless  you  so  find  from  the  . 
evidence,  beyond  a  reasonable  doubt,  your 
verdict  must  be  'Not  guilty.' "  And  the  jury 
were  further  Instructed  as  follows:  "I  have, 
for  your  guidance  simply,  gentlemen,  pre- 
pared two  forms  of  verdict,  only  one  of  which 
you  will  use,  laying  the  otb&e'  to  one  side. 
If  yon  find  from  the  evidence  in  this  case, 
and  beyond  a  reasonable  doubt,  an  I  have 
explained  'reasonable  doubt*  to  you,  that  the 
defendant  committed  the  crime  as  charged 
In  the  Information  here,  then  the  form  of 
your  verdict  would  be  something  like  this: 
'We,  the  Jury  In  the  above-entitled  cause, 
find  the  defendant,  F.  J.  Stouter,  guilty  as 
charged  In  the  Information.'  Again,  If,  after 
a  full,  careful  and  Impartial  consideratI(«  of 
all  the  evidence  In  this  case,  you  find  that  the 
defendant  did  not  commit  the  offense  as 
charged,  or  If  you  have  a  reasonable  doubt 
of  his  guilt.  It  would  be  your  duty  to  find  the 
defendant  not  guilty,  and  the  form  of  your 
verdict  will  be  something  like  this:  'We,  the 
Jury  In  the  above-entitled  caqse,  find  the  de- 
fendant, F.  J.  Stouter,  not  guilty.'"  The 
case  was  thus  given  to  the  Jury  upon  the  the- 
ory that  they  should  find  one  or  the  other  of 
these  two  verdicts,  and  it  may  be  fairly  as- 
sumed that  it  was  argued  and  submitted  to 
the  Jury  entirely  upon  that  theory. 

The  Jury  retired  at  0  o'clock  p.  m.  of  Jan- 
uary 18th,  and  returned  into  court  the  next 
day  at  10A9  o'clock  a.  m.,  having  been  out 
nearly  14  hours  without  being  able  to  agree. 
The  court  asked  them  If  they  bad  agreed 
upon  a  verdict,  and  one  of  tbem  answered, 
"We  have  not"  They  were  then  asked  what 
they  desbred,  and  one  of  the  Jurors,  as  spokes- 
man, answered:  "We  have  some  questions 
here  that  different  -ones  of  ns  would  like  to 
have  instruction  upon,  but  all  do  not  care 
for  these  instructions.  The  first  question  is.- 
'Is  It  necessary,  in  order  to  bring  In  a  ver- 
dict of  guilty,  that  the  evidence  prove  be- 
yond a  reasonable  doubt  that  the  defendant 
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Stouter  did  insert  his  finger  Into  the  va- 
gina?'" To  this  question  the  court  answered: 
"That  was  the  instruction  as  given  you  by 
the  court.  I  will  read  that  instruction  to 
you;"  and  the  court  then  re-read  the  instruc- 
tion- as  hereinbefore  quoted.  The  Juror  then 
asked,  "Would  the  attempt  to  insert  the  fin- 
ger in  the  vagina  be  sufficient  to  render  a 
verdict  of  guilty?''  To  this  the  court  an- 
swered: "That  question  is  answered,  gentle- 
men, by  the  instruction  as  given.  In  order 
to  convict  the  defendant  you  must  find  that 
lie  did  Insert  his  finger  into  the  vagina  of  the 
said"  cliild.  The  court  further  said  that  a 
■complete  entrance  was  not  necessary,  but 
tiiat  "any  penetration  of  the  vagina,  or  any 
insertion  of  the  finger  Into  the  vagina,  would 
be  sufficient."  Another  question  was  asked 
hy  a  juror,  to  which  the  court  answered: 
"That  goes  to  the  pr<H)osItlon  as  to  whether 
he  did  or  did  not  insert  his  finger  into  the 
vagina,  and,  under  that  instruction  that  I 
have  already  given  you,  it  fully  covers  that 
question  in  my  mind."  The  Juror  said,  "I 
think  that  some  of  the  others  have  something 
heslde  this."  The  court  said:  "Are  there 
any  other  Instructions  you  desire  read?  I 
will  re-read  the  main  instructions,  if  you  so 
-desire  this  morning."  The  Juror  said,  "I  don't 
think  so."  The  court  then  said:  "Very  well. 
Just  retire  to  the  Jury  room."  The  Jury  then 
retired,  and  at  9:40  o'clock  p.  m.  again  re- 
tamed  into  court,  having  been  out  altogether 
■over  24  hours.  They  then  stated  that  they 
-could  not  agree,  and  the  court  questioned  all 
the  Jurors  individually,  and  they  all  ex- 
pressed the  opinion  that  they  could  not  agree. 
^Vfter  a  good  deal  of  conversation  between 
the  Jurors  and  the  court,  by  which  the  opin- 
ions of  most  of  the  Jurors  were  very  fully 
disclosed,  one  of  the  Jurors  said:  "My  opin- 
ion is.  If  the  instructions  that  have  been 
given  of  the  law  were  probably  worded  Just 
a  little  bit  different,  we  could  come  to  an 
agreement.  As  they  are,  if  we  have  got  to 
take  them  Just  as  they  are  without  any  fur- 
ther advice  on  the  matter,  I  don't  think  we 
can  agree."  The  court  said:  "That  is  what  I 
am  here  to  instruct  you  In.  In  what  way  do 
yon  want  further  advice  or  further  Instruc- 
tion?" The  Juror  said:  "Some  contend  for 
this:  the  evidence  must  prove  exactly  what 
the  Information  cliarges."  The  court  said: 
"That  Is,  It  must  prove  as  you  have  been 
heretofore  Instructed."  After  further  conver- 
sation, the  court  again  reiterated  the  charge 
that  the  Jury  must  find  the  defendant  not 
guilty  unless  they  find  beyond  a  reasonable 
■doubt  that  the  defendant  had  committed  the 
said  act  described  in  the  information.  At 
this  Juncture,  however,  the  court,  for  tlie  first 
time,  gave  the  Jury  a  new  instruction,  to  the 
effect  that  they  might  find  the  defendant 
guUty  of  an  "attempt"  to  ctmimit  the  crime 
charged,  and  read  section  1159  of  the  Penal 
Code;  and  at  the  request  of  the  district  at- 
torney, and  over  the  objection  and  exception 
of  defendant,  gave  to  the  Jury  a  third  form 


of  verdict,  to  wit:  "Guilty  of  an  attempt  to 
commit  the  crime  charged  in  the  informa- 
tion." The  Jury  then  retired  again,  and  re- 
turned the  verdict  convicting  defendant  of 
the  attempt 

There  is  no  doubt  of  the  general  rule  that 
after  a  Jury  have  retired  for  consultation 
they  may  be  called  into  court  for  further 
Instructions;  but  we  think  that  it  was  er- 
roneous and  unfair  to  defendant  to  give  the 
last  instruction  as  to  the  attempt,  at  the 
time  and  under  the  circumstances  at  and 
under  which  it  was  glv6n.  The  Jury  had 
been  out  for  a  very  long  time  without  being 
able  to  agree  under  the  Instructions  which 
had.  been  given  them,  and  which  bad  been 
on  subsequent  occasions  repeatedly  reiterat- 
ed, and  many  of  the  Jurors  had  practically 
told  the  court  what  their  opinions  were,  and 
that  if  the  instructions  were  changed  so  as 
to  meet  their  views  they  could  find  a  verdict 
of  gnillty,  contrary  to  the  former  instruc- 
tions. The  project  of  instructing  the  Jury 
for  the  first  time,  after  they  had  been  unable 
to  agree  for  24  hours,  that  they  might,  not- 
withstanding the  former  instructidns,  con- 
vict the  defendant  of  the  attempt,  was  clear- 
ly an  afterthought  suggested  by  the  state- 
ments of  the  Jurors  as  to  how  they  then 
stood,  and  apparently  intended  to  help  them, 
not  generally  to  arrive  at  a  verdict,  but  to 
arrive  at  some  sort  of  a  verdict  of  guilty. 
Such  a  proceeding  Is,  we  think,  a  most  dan- 
gerous Interference  with  the  right  of  a  de- 
fendant to  a  fair  trial.  We  do  not  know 
what  occurred  In  the  Jury  room.  Some  of 
the  Jurors  may  have  believed  the  evid«»ce 
too  slight  to  convict  the  defendant  of  any 
offense,  and,  for  the  purpose  of  argument, 
may  have  admitted  that  he  might  have  been 
convicted  of  the  attempt  If  the  former  in- 
structions had  allowed  It,  and  after  the  last 
instruction  had  been  given  may  have  been 
embarrassed  by  their  former  admissions 
Moreover,  the  Jury  might  very  well  have 
considered  the  last  instruction  as  an  intima- 
tion of  the  desire  of  the  court  that  the  de- 
fendant be  convicted  of  some  offense.  Ju- 
rors exhausted  by  a  long  confinement,  and 
naturally  desirous  of  being  released,  are  not 
in  a  suitable  frame  of  mind  to  thoroughly 
consider  an  entirely  new  phase  of  the  case 
under  a  new  Instructibn  which  might  fairly 
be  construed  as  an  expression  of  the  court 
hostile  to  the  defendant. 

Moreover,  if  the  evidence  was  not  suffi- 
cient to  convict  the  defendant  of  the  act 
charged— and  the  Jury  so  Jound— it  Is  diffi- 
cult to  see  how  it  was  sufficient  to  find  him 
guilty  of  an  attempt  to  commit  that  act. 
The  child  herself  testified  that  defendant  did 
not  do  the  act  charged  in  the  Information; 
and  if  a  certain  condition  of  her  person 
claimed  by  the  prosecution  to  have  been 
proved,  and  other  circumstantial  evidence, 
did  not  warrant  the  Jury  to  find  defendant 
guilty  of  doing  the  act  charged,  it  was  not 
sufficient  to  support  a  verdict  of  guilty  of  an 
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attempt  to  do  that  act  The  Jury  evidently 
must  have  considered  the  last  instruction  as 
giving  them  a  wide  power  to  find  the  defend- 
ant guilty  of  something,  under  the  general 
category  of  an  attempt  to  do  the  act  char- 
ged In  the  information. 

For  the  foregoing  reasons  the  Judgment 
and  order  must  be  reversed. 

We  do  not  think  that  any  of  the  other 
points  made  by  appellant  would  warrant  a 
reversal.  It  was  not  error  to  admit  the  tes- 
timony of  the  child  upon  whom  the  offense 
is  charged  to  have  been  committed;  whether 
or  not  she  was  an  incompetent  witness  on 
account  of  her  age  was  a  question  within 
the  discretion  of  the  court.  Code  Civ.  Proc. 
i  1880;  People  v.  Craig,  111  Cal.  4G9,  44  Pac. 
186.  The  remarlis  of  the  district  attorney 
when  addressing  the  Jury  furnish  no  ground 
for  a  reversal.  There  were  no  errors  in  giv- 
ing or  refusing  instructions  except  as  here- 
inbefore stated.  A  person  might,  in  law,  be 
guilty  of  an  attempt  to  commit  the  crime 
defined  in  section  288,  Pen.  Code.  A  mere 
licentious  act  is  not  itself  a  crime  under  the 
section.  There  must  be  such  an  act  commit- 
ted upon  the  body  of  a  child  under  14  years 
old,  and  there  could  be  an  attenlpt  to  com- 
mit such  an  act  without  accomplishing  it. 
it  was  settled  In  People  v.  Burns,  138  Cal. 
159,  69  Pac.  16,  70  Pac.  1087,  60  L.  R.  A.  270, 
ufflrming  People  v.  Gardner,  98  Cal.  127,  32 
Pac.  880,  that  an  attempt  to  commit  a  crime 
may  be  punished  by  imprisonment  for  a  defl- 
nlte  term  of  years,  although  the  crime,  if 
accomplished,  is  punishable  by  a  term  which 
may  be  for  life. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:    HENSHAW,  J.;  LORIGAN, 


(142  Cal.  190) 

RUPERICH  T.  BAEHR.     (S.  F.  3,648.)* 

(Supreme  Court  of  California.    Feb.  11,  1904.) 

MUNICIPAL  CORPORATIONS— OFFICERS— SALA- 
RIRS— SUBJECTION  TO  DEBTS  —  STATUTORY 
PROVISIONS— CONSTRUCTION— VALIDITY. 

1.  Code  Civ.  Proc.  §  710,  providing  that  a 
transcript  of  a  judgment  may  be  filed  witii  the 
Controller  of  the  State, or  auditor  of  any  munic- 
ipal corporation  from  "which  money  is  owing 
to",  the  judgment  debtor,  whereon  the  Controller 
or  auditor  shall  draw  his  warrant  in  favor  of 
the  creditor,  or  pay  bo  much  money  into  court 
as  will  cancel  the  judgment,  and  which  "be- 
longs to  or  is  owing  to  the  judgment  debtor," 
applies  to  legislative  officers,  making;  their  sal- 
aries subject  to  the  payment  of  their  debts. 

2.  Code  Civ.  Proc.  §  710,  relates  to  a  class 
which  is  founded  on  intrinsic  differences  justify- 
ing special  regulations,  and  is  therefore  not  a 
ipecial  law  within  Const,  art.  4,  §  25,  sut>d.  3, 
prohibiting  the  Legislature  from  passing  special 
or  local  laws  relating  to  the  practice  of  courts. 

3.  Code  Civ.  Proc.  §  710,  which  provides  that 
a  transcript  of  a  judgment  may  be  filed  with 
the  auditor  of  a  municipal  corporation  from 
trhich  money  is  owing  to  the  judgment  debtor, 

'Rehearing  denied  March  U,  1901 


and  which  requires  the  auditor  to  then  "draw 
his  warrant  in  favor  of,  or  pay  into  the  court" 
the  mone.v  to  apply  on  the  judgment,  etc.,  au- 
thorizes the  auditor  to  pay  the  money  into  court, 
or,  if  he  chooses,  or  if  from  special  charter 
provisions  he  is  not  authorized  to  malce  pay- 
ments out  of  the  treasury,  he  may  draw  Ins 
waiTant  necessary  to  satisfy  the  judgment. 
Beatty,  C.  J.,  dissenting. 

In  Bank.  Application  for  a  writ  of  man- 
date by  George  E.  Ruperich  against  Harry 
Baehr  to  compel  defendant,  as  auditor,  to 
audit  and  allow  a  demand  in  favor  of  the  pe- 
titioner against  the  city  and  coimty  of  San 
Francisco.    Denied. 

Thos.  V.  Cator  and  Dibble  &  Dibble,  for 
petitioner.    John  H.  Mee,  for  respondent 

SHAW,  J.  This  Is  an  application  for  a 
writ  of  mandate  to  compel  the  defendant  as 
auditor  of  the  city  and  county  of  San  Fran- 
cisco, to  audit  and  allow  in  favor  of  the  peti- 
tioner certain  demands  against  the  city  and 
coimty. 

The  petitioner  is  a  stenographer  In  the  de- 
partment of  electricity  of  the  city  and  county, 
and  as  such  is  entitled  to  a  monthly  salary 
of  ?90.  He  served  for  the  months  of  April 
and  May,  1903,  and  thereafter,  for  his  salary 
of  each  of  said  months,  he  presented  to  the 
auditor  written  demands  as  required  by  the 
charter,  and  requested  that  they  be  audited 
and  allowed  in  his  favor.  The  defendant,  as 
auditor,  refused  to  audit  or  allow  the  de- 
mands. Justifying  his  refusal  on  the  grounds 
that  he  had  been  served  by  a  creditor  of  the 
petitioner  with  a  certified  copy  of  a  Judgment 
for  $98,  in  favor  of  the  creditor  against  the 
petitioner  herein,  rendered  by  the  Justice's 
court  of  the  city  and  county,  together  with 
an  affldavit  under  the  provisions  of  section 
710  of  the  Code  of  Civil  Procedure,  enacted 
in  1903  (St  1903,  p.  362,  c.  263):  ond  he 
claims  that  this  section  requires  him  to  audit 
and  allow  the  demand,  and  issue  a  warrant 
In  favor  of  the  creditor,  to  the  amount  nec- 
essary to  cancel  the  Judgment  Instead  of  in 
favor  of  the  petitioner.  The  petitioner  claims 
that  this  section  of  the  Code  is  inapplicable 
to  salaries  of  public  employes,  and  that,  if  it 
is  applicable,  it  is  unconstitutional.  This 
presents  the  only  questions  for  consideration 
in  the  case.    The  act  is  as  follows: 

"710.  The  duly  authenticated  transcript  of 
a  Judgment,  for  money,  against  a  defendant, 
rendered  by  any  court  of  this  state,  may  be 
filed  with  the  Controller  of  the  State  of  Cal- 
ifornia, or  the  auditor  of  any  county,  city  and 
county,  city,  or  other  municipal  or  pnblic  cor- 
poration, from  wliich  money  is  owing  to  the 
judgment  debtor  in  such  action  (and  in  case 
there  be  no  auditor,  then  with  the  official 
whose  duty  corresponds  to  that  of  auditor), 
whereupon  it  shall  be  the  duty  of  any  such 
official,  or  of  such  public  oflicer  with  whom 
such  transcript  shall  have  been  filed,  to  draw 
his  warrant  in  favor  of,  or  to  pay  Into  the 
court  from  the  docket  of  which  the  transcript 
was  taken,  so  much  of  the  money,  if  soffl- 
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clent  there  be,  over  wbich  such  state  of  Cali- 
fornia, county,  city  and  county,  city,  or  other 
municipal  or  public  corpwatlon,  of  which  he 
is  an  oflicial,  or  over  which  such  public  offi- 
cer has  control  and  custody,  and  which  be- 
longs to  or  is  owing  to  the  Judgment  debtor 
in  the  cause  designated  in  said  transcript,  as 
will  cancel  said  Judgment;  the  money  so 
paid  Into  court  shall  be  a  discharge  pro  tauto 
of  any  amount  so  due  or  owing  to  such  Judg- 
ment debtor.  For  filing  such  a  transcript  any 
such  official  or  public  officer  may  charge  a  fee 
of  fifty  cents.  Upon  the  receipt  by  any  court 
of  money  under  the  provision  of  this  act,  so 
much  thereof  as  is  not  exempt  from  execution 
shall  be  paid  to  the  Judgment  creditor,  the 
balance  to  the  Judgment  debtor.  Such  tran- 
script when  so  filed,  shall  be  accompanied  by 
an  affidavit  on  behalf  of  the  person  in  whose 
Interest  the  same  is  filed,  stating  the  exact 
amount  at  the  time  due  on  such  Judgment, 
and  that  such  person  desires  to  avail  himself 
of  the  provisions  of  this  section." 

The  reasons  advanced  in  support  of  the 
contention  that  the  law  is  inapplicable  to 
salaries  of  public  cheers  and  employes  are 
that  the  phrases  "money  owing,"  "money 
wbich  belongs  to  or  Is  owing  to  the  Judgment 
debtor,"  and  "amounts  so  due  or  owing,"  be- 
ing words  of  general  import  applicable  to  or- 
dinary debts,  cannot,  under  a  familiar  rule  of 
statutwTT  construction,  be  applied  to  such  sal- 
aries, and  that  the  phrase  "Judgment  debtor," 
upon  like  grounds,  cannot  be  held  to  include 
such  officers  or  employes.  It  Is  true  tliat  it  is 
generally  held  to  be  against  public  policy  to 
apply  general  statutory  provisions  for  gar- 
nishee process  to  public  corporations,  so  as 
to  make  them  subject  to  such  process,  to 
reach  claims  for  money  due  from  them  to  a 
Judgment  debtor.  And,  for  the  same  reason, 
general  provisions  making  property  subject 
to  execution  or  liens  are  construed  to  apply 
only  to  the  property  of  private  persons  and 
corporations,  and  not  to  that  of  public  cor- 
porations or  bodies  politic.  Skelly  v.  School 
Dist..  103  Cal.  052,  37  Pac.  043;  Witter  v. 
School  Dlst.,  121  Cal.  350,  53  Pac.  005,  66  Am. 
St.  Rep.  33;  Mayrhofer  v.  Board,  89  Cal.  110, 
26  Pac.  646,  23  Am.  St.  Bep.  451;  Whittaker 
V.  Tuolumne  Co.,  36  Cal.  100,  30  Pac.  1016; 
Bee.  Dist.  V.  Sacramento,  134  Cal.  480,  60  Pac. 
<»«8;  Sav.  Soc.  v.  San  Francisco,  131  Cal.  363, 
63  Pac.  665.  The  rule  Is  said  to  be  that  "the 
state  is  not  bound  by  general  words  in  a  stat- 
ute, which  will  operate  to  trench  upon  its  sov- 
ereign rights,  injuriously  affect  its  capacity 
to  perform  its  functions,  or  establish  a  right 
of  action  against  it."  Mayrhofer  v.  Board, 
supra.  The  state  and  its  subordinate  bod- 
ies perform  tlieir  governmental  functions 
through  their  officers  and  employes  elected  or 
appointed  for  that  purpose.  Therefore  any  t 
process  of  law  which  would  tend  to  embar-  | 
rass  such  officers  or  employes  while  In  office,  . 
and  hinder  or  distract  them  in  the  discharge  | 
■of  official  duty,  would  injuriously  affect  the  I 
■capacity  of  the  state  to  perform  its  functions,  | 


as  much  as.  If  not  more  than,  the  annoyance 
of  having  its  funds  subjected  to  garnishee 
process.  There  has  been  no  decision  on  this 
branch  of  the  subject  In  thi?  state,  but  In 
many  of  the  sister  states  the  same  rule  of 
construction  has  been  applied  to  such  cases, 
and  a  statute  making  public  corporations  lia- 
ble to  ordinary  garnishee  process  has  been 
held  to  furnish  no  authority  for  intercepting 
the  salary  of  a  public  officer  6r  employe  by 
such  means.  Troy,  etc.,  Co.  v.  Denver  (Colo. 
App.)  53  Pac.  256;  Lewis  v.  Denver  (Colo. 
App.)  48  Pac.  317;  Bank  v.  Dlbrell,  3  Sneed 
(Tenn.)  379;  Prultt  v.  Armstrong,  56  Ala. 
300;  Roeller  v.  Ames,  33  Minn.  133,  22  N.  W. 
177.  It  Is  said  that  "the  salary  of  a  public 
officer  is  a  provision  made  by  law  for  bis 
maintenance  and  support  during  bis  term,  to 
the  end  that,  without  anxiety  concerning  his 
means  of  subsistence,  he  may  be  able  to  de- 
vote himself  entirely  to  the  duties  of  his  of- 
fice." Lewis  V.  Denver,  supra.  "By  reason 
of  high  considerations  of  public  policy,  the 
salary  of  a  public  official,  whether  state, 
county,  or  municipal,  is  not  subject  to  gar- 
nishment; not  because  of  any  exemption 
right  to  which  the  officer  is  entitled,  but  be- 
cause the  Interests  of  the  public  demand  it." 
Troy,  etc.,  Co.  v.  Denver,  supra.  "It  would 
be  very  embarrassing  generally,  and  under 
some  circumstances  might  prove  fatal  to  the 
public  service,  to  allow  the  means  of  support 
of  the  ser\'ants  of  the  government  to  be  In- 
tercepted," and  If  the  funds  were  thus  "al- 
lowed to  be  diverted  from  their  legitimate  ob- 
ject, by  process  of  attachment  in  favor  of 
creditors,  or  otherwise,  the  functions  of  the 
government  might  be  suspended."  Bank  v. 
Dlbrell,  supra.  It  may  be  conceded  that  it  is 
as  much  against  public  policy  to  subject  the 
salaries  of  public  officers  and  employes  to 
garnishee  process  as  it  is  to  subject  the  pub- 
lic funds  to  such  process,  or  the  public  prop- 
erty to  liens  or  executions.  The  Legislature, 
however,  undoubtedly  has  the  power  to  de- 
termine Its  own  policy  on  this  subject  with 
respect  to  the  offices,  officers,  and  employes 
within  its  control.  We  are  not  here  concern- 
ed with  constitutional  offices  and  officers,  and 
we  do  not  wish  to  be  understood  as  holding 
that  the  act  under  discussion  can  be  applied 
to  them.  But  with  respect  to  those  within 
legislative  control.  If  It  fairly  appears  that 
by  this  act,  properly  construed,  the  legislative 
Intent  to  declare,  as  Its  policy,  that  the  sala- 
ries or  wages  may  be  thus  diverted  to  the 
payment  of  debts  of  such  officers  and  em- 
ployes, is  manifested  by  the  language  used, 
then  the  courts  are  bound  by  this  declared 
polic.v  with  respect  to  the  officers  to  whom  it 
<;an  be  applied,  and  the  rule  of  construction 
above  mentioned  becomes  to  that  extent  in- 
applicable. The  section  in  question  is  to  "be 
liberally  construed  with  a  view  to  effect  its 
objects."  0)de  Civ.  Proc.  §  4.  It  must  be 
construed  as  a  whole,  and  some  effect  must 
be  given  to  each  of  its  provisions,  if  reason- 
ably possible. 
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It  provides,  among  other  things,  that  when 
the  auditor,  or  other  officer  with  similar  func- 
tions, pays  the  money  due  from  the  state  or 
public  corporation  Into  court,  "so  mnch  there- 
of as  is  not  exempt  from  execution  shall  be 
paid  to  the  judgment  creditor,  the  balance  to 
the  judgment  debtor."  It  was,  of  course,  in- 
tended that  this  provision  as  to  money  ex- 
empt from  execution  should  have  some  ap- 
plication. The  Legislature  must  have  had  in 
mind  some  class  of  persons  entitled  to  receive 
money  from  the  public  funds  who  are  enti- 
tled also  to  claim  snch  money  as  exempt  from 
execution.  There  is  no  such  class  in  exist- 
ence, except  officers  and  employes  engaged  in 
public  service.  Section  C90,  subd.  10,  Code 
Civ.  Proc,  exempts  from  execution  "the  earn- 
ings of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty 
days  next  preceding  the  levy  of  the  execu- 
tion or  attachment"  The  intention  is  there- 
fore, by  this  clause  of  section  710,  made  mani- 
fest that  salaries  and  wages  of  public  officers 
and  employes  are  included  in  the  meaning  of 
the  phrases  "money  owing,"  "money  which 
belongs  to,"  and  "amounts  so  due  or  owing," 
and  it  necessarily  implies  tliat  such  officers 
and  employes  are  among  those  persons  class- 
ed as  "judgment  debtors"  to  whom  such  mon- 
ey is  due  or  owing,  and  that  they  are  subject 
to  the  garnishment  authorized  by  the  section. 

The  two  objections  that  the  law  Is  special, 
and  that  it  creates  a  class  of  debtors  against 
whom  It  is  not  necessary  to  issue  execution, 
fvhereas.  In  case  of  private  employes,  an  exe- 
cution is  necessary  as  a  process  to  reach  such 
assets  of  the  judgment  debtor,  and  that  it  is 
iherefore  a  special  law  regulating  practice  in 
the  courts  (article  4,  $  25,  subd.  3),  and  that. 
If  it  Is  a  general  law,  it  is  not  uniform  in 
Its  operation,  will  be  considered  together. 
A  law  is  not  special  if  it  relates  to  a  class, 
and  the  class  is  founded  upon  Intrinsic  differ- 
ences requiring  or  reasonably  justifying  dif- 
ferent regulations.  Rode  v.  Siebe,  119  Oal. 
521,  51  Pac.  869,  39  L.  R.  A.  842.  And  a 
general  law  does  not  violate  the  constitu- 
tional provision  requiring  uniformity  in  its 
operation  if  it  applies  alike  to  all  persons  or 
objects  within  the  class  to  which  it  relates. 
Vail  v.  San  Diego  County,  126  Cal.  35,  58  Pac. 
392.  The  fact  that  there  has  been  heretofore 
no  means  by  which  moneys  due  from  the 
state,  or  from  its  public  corporations,  could 
be  reached  and  applied  upon  the  debts  of  the 
persons  to  whom  they  were  due,  and  that 
considerations  of  public  policy  required  that 
public  corporations  and  public  officers  and 
employ^  should  not  be  held  subject  to  the 
ordinary  provisions  and  processes  of  law  for 
the  garnishment  of  debts  and  claims  due  or 
owing,  sufficiently  distinguishes  the  classes 
of  persons  and  assets  to  which  this  section 
relates  to  justify  the  Legislature  in  making 
special  regulations  concerning  the  persons 
concerned  and  the  mode  of  reaching  the  as- 
tsets.  It  does  not  destroy  its  character  as  a 
general  law,  nor  its  uniformity  of  operation. 


that  its  provisions  In  these  particulars  differ 
somewhat  from  the  ordinary  processes  of  at- 
tachment and  execution. 

Some  objections  are  urged  on  account  of 
the  difficulty  of  making  a  practical  applica- 
tion of  the  law  in  connection  with  the  pro- 
visions of  the  San  Francisco  charter  respect- 
ing the  manner  of  auditing  and  paying  de- 
mands on  the  treasnry.  The  law  requires 
the  auditor  to  "draw  his  warrant  in  favor  of, 
or  pay  into,  the  court"  the  money  to  apply  <m 
the  judgment.  We  have  punctuated  the 
at>ove  quotation  to  accord  with  our  construc- 
tion of  its  meaning.  ~  The  provision  means 
that  the  auditor  may  himself  pay  the  money 
into  court,  or,  if  he  chooses,  or  if,  from  spe- 
cial provisions  of  the  law  or  the  charter  un- 
der which  he  is  acting,  he  is  not  authorized 
to  make  payments  out  of  the  treasury,  then 
he  may  draw  his  warrant  for  the  amount  nec- 
essary to  satisfy  the  judgment,  or  for  the 
whole  salary  due,  in  favor  of  the  court,  or 
the  proper  officer  authorized  to  receive  money 
paid  into  court.  The  law  applies  generally 
to  ail  pnblic  corporations,  and  it  may  be  that 
in  some  cases  the  auditor  is  authorized,  or 
will  be  authorized,  to  make  such  payments 
from  the  treasury.  The  San  Francisco  char- 
ter gives  the  auditor  authority  cmly  to  audit 
and  allow  demands  and  indorse  his  allowance 
thereon.  And  this  indorsement  appears  to 
be  the  only  "warrant"  for  its  payment  con- 
templated by  that  instrument  Charter,  art 
4,  c.  2,  18  3,  7.  Payment  can  be  made  by  the 
treasurer  only  of  such  demands  as  have  been 
thus  allowed  by  the  auditor.  Id.  c.  3,  §S  2, 
5  and  0.  When  the  court,  or  its  authorized 
officer,  has  received  the  warrant,  or.  in  the 
case  of  San  Francisco,  the  demand  properly 
audited,  allowed,  and  indorsed,  it  will  be  the 
duty  of  such  court  or  officer  to  attend  to  the 
presentation  of  the  demand  to  the  treasurer, 
and  to  receive  the  money  thereon  and  apply 
the  same,  or  the  part  thereof  not  exempt 
from  execution,  to  the  satisfaction  of  the 
judgment.  We  can  see  no  insuperable  diffi- 
culty in  carrying  out  the  purposes  of  the  law. 

For  the  foregoing  reasons,  we  hold  tliat  the 
auditor  is  justified  in  refusing  to  audit  and 
allow  the  demand  in  favor  of  the  petitioner, 
except  as  to  the  excess  ahove  the  judgment. 
As  no  demand  was  made  except  for  the 
whole  snm,  a  mandate  cannot  be  issued  re- 
quiring the  allowance  of  a  part  only.  The 
auditor  Is  entitled  to  a  proper  demand  Itefore 
he  becomes  subject  to  a  suit  in  mandamus. 
It  may  be  that  upon  a  demand  for  the  correct 
amoimt  he  would  comply. 

The  petition  is  denied. 

We  concur:  ANGELI.OTTI,  J.;  McFAR- 
LAND,  J.;   IIENSHAW,  J.;   LORIGAN,  J. 

V.\N  DYKE,  J.  I  concur  in  the  foregoing, 
as  it  Is  expressly  limited  to  such  offices  as 
the  legislature  may  create  or  abolish,  at  Its 
pleasure,  in  the  interest  of  the  public  service. 
As  to  such  offices,  the  Legislature  may  doubt- 
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less  subject  the  employes  or  oflDcera  appoint- 
ed or  elected  to  flII  tbe  same  to  the  garnishee 
process.  The  act  under  consideration,  add- 
ing a  ,new  section  to  the  Code  of  Civil  Pro- 
cedure, Is,  however,  broad  enough  in  its  terms 
to  cover  all  offices  In  tbe  state.  As  to  consti- 
tutional offices,  however,  the  salary  or  com- 
pensation of  the  incumbents  of  which  is  pro- 
vided for  by  the  Constitution,  it  is  clearly  not 
within  the  power  of  the  Legislature  to  Inters 
fere  with  the  payment  of  such  salary  or  com- 
pensation in  the  least.  For  instance,  the 
Constitution  provides  in  express  terms  that 
tbe  Governor  and  other  executive  state  offi- 
cers "shall  at  stated  times  during  their  con- 
tinuance in  office,  receive  for  their  services  a 
compensation  which  shall  not  be  increased  or 
diminished  during  tbe  term  for  which  they 
shall  have  been  elected."  And  as  to  tbe  Judi- 
cial department,  the  Constitution  de^tlares 
"Justices  of  tlie  Supreme  Court  and  Judges 
of  the  superior  courts  shall  severally,  at  stat- 
ed times  during  their  continuance  in  office, 
receive  for  their  services  a  compensation 
which  shall  not  be  increased  or  dimlnisbed 
after  tbelr  election,  nor  during  tbe  term  for 
which  they  shall  have  been  elected."  The 
Constitution  also  declares  that  members  of 
the  Legislature  "shall  not  be  subject  to  any 
civil  process  during  the  session  of  the  Legis- 
lature, nor  for  15  days  next  before  the  com- 
mencement and  after  the  termination  of  each 
session."  Clearly  the  garnishee  process  can- 
not be  employed  to  intercept  or  reduce  the 
salary  or  compensation  of  these  officers,  as  in 
the  Constitution  provided.  And  the  act  in 
question  as  to  such  offices  is  clearly  uncon- 
stitutional. 

BEATTY,  C.  J.  (dissenting).  If  section  710 
of  the  Code  of  Civil  Procedure  requires  a  con- 
struction which  makes  it  applicable  to  the 
salaries  of  legislative  officers,  it  must  by  the 
same  construction  be  held  applicable,  in 
terms  and  intention,  to  the  salaries  provided 
by  the  Constitution  for  constitutional  officers. 
This  seems  to  be  conceded,  but  Justice  VAN 
DYKE  holds  that  as  to  tbe  latter  class  of 
officers  it  is  unconstitutional,  while  tbe  prin- 
cipal opinion  leaves  this  question  open.  Ac- 
cording to  my  view  of  the  case,  the  question 
thus  left  undecided  is  important,  if  not  vital. 
A  law  will  not  be  so  construed  as  to  bring  it 
In  conflict  witb  the  Constitution  if  such  con- 
struction can  be  avoided  without  disregarding 
the  plainly  expressed  intention  of  the  I.ieg- 
islature,  or,  in  ether  words,  if  it  can  be  given 
any  reasonable  construction  in  harmony  with 
tbe  fundamental  law.  Tbis  law  is,  in  my 
opinion,  at  least  susceptible  of  a  construction 
limiting  its  application  to  debts  other  than 
salary  demands,  and  ought  to  receive  that 
construction,  if,  according  to  the  construction 
placed  upon  it  by  the  court,  it  is  even  in  part 
unconstitutional.  Concurring  as  I  do  in  tbe 
view  expressed  by  Justice  VAN  DYKE  upon 
tbe  constitutional  question,  I  must  dissent 
from  the  Judgment 
75  P.-50 
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COBB  V.  DOGGETT.    (S.  P.  3,428.)* 
(Supreme  Court  of  California.     Feb.  6,  1901.) 

JUDGMENTS  —  ASSIGNMENTS  —  ACTION   BY  AS- 
SIQNBB— EVIDENCE-VARIANCE— PLEAD- 
INGS—AMENDMENT. 

1.  In  au  action  on  a  jiidgnicnt,  a  finding  that 
a  payment  had  been  made  to  assignees  of  tbe 
Judgment  on  a  compromise  agreement  was  not 
against  the  evidence,  though  the  compromise 
was  with  the  attorney  of  the  assignees,  it  ap- 
pearing that  the  assignees  authorized  him  to  act 
and  received  the  benefits. 

2.  It  was  immnterial,  as  affecting  tbe  finding, 
that  the  attorney  signed  the  receipt  and  the 
satisfaction  of  the  judgntent  as  attorney  for  the 
original  plaintiff  in  the  action  in  which  it  was 
rendered,  aa  Code  Civ.  Proc.  S  385,  provides 
that  on  transfer  of  interest  in  a  suit  it  may 
be  continued  in  the  name  of  the  original  party. 

3.  Piniutiff,  as  assignee  of  a  judgment,  brought 
suit  thereon,  and  defendant  claimed  that  the 
judgment  creditor  had  also  assigned  the  judg- 
ment to  S.,  to  whom  defendant  had  paid  a 
certain  sum  by  way  of  compromise  in  fuii  satis- 
faction. The  assignment  to  S.  tvas  in  ordinary 
form,  except  that  be  was  constituted  attorney 
in  fact  to  collect  and  discharge  the  judgment. 
This  assignment  was  modified  by  a  contempo- 
raneous agreement,  not  tiled,  reciting  that  the 
assignment,  was  to  S.  as  attorney  for  the  as- 
signor to  secure  payment  of  fees,  and  that  the 
assignor  was  to  receive  a  certain  amount  on 
collection,  and  that  he  reserved  the  right  to  sell 
the  judgment  after  submitting  offers  to  S.  for 
approval.  Held  that,  as  the  two  writings  form- 
ed but  one  contract  under  Civ.  Code,  ?  1042. 
declaring  that  several  contracts  relating  to  the 
same  matter  between  the  same  parties,  and 
made  as  parts  of  substantially  one  transaction, 
are  to  be  taken  together,  it  was  prejudicial 
error  to  refuse  to  admit  the  .contemporaneous 
writing. 

4.  Though  the  complete  contract  showed  a 
variance  from  the  contract  of  simple  assignment 
alleged,  the  variance  was  immaterial,  and  the 
court  should  have  proceeded  in  conformity  with 
Code  Civ.  Proc.  §  470.  providing  tiiat  where 
the  variance  is  immaterial  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidence, 
or  may  order  an  immediate  amendment. 

5.  If  the  defendant  wished  to  make  the  de- 
fense that  he  had  no  notice  of  the  contempo- 
raneous agreement,  he  would  be  entitled  to 
amend. 

Commissioners'  Decision.  Department  No 
2.  Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  H.  Z.  Austin, 
Judge. 

Action  by  William  H.  Cobb  against  R.  V. 
Doggett.  From  a  Judgment  for  defendant 
and  from  an  order  denying  new  trial,  plaiu- 
tiff  appeals.    Reversed. 

Geo.  W.  Schell  and  P.  E.  Cook,  for  appel- 
lant.   J.  C.  C.  Russell,  for  respondent. 

SMITH,  C.  This  is  a  suit  to  recover  the 
balance  alleged  to  be  due  on  a  judgmeut 
against  defendant  in  favor  of  Max  Gutter, 
of  date  October  15,  1894,  for  the  sum  of  $1,- 
041.90.  Judgment  was  entered  (qr  the  de- 
fendant, from  which,  and  from  an  order  de- 
nying his  motion  for  a  new  trial,  the  piain- 
tiff  appeals. 

The  plaintiff  Is  the  assignee  of  Gutter, 
under  an  assignment  of  date  October  20. 
1894.     It  Is  not  disputed  that  tltere  was  paid 

•Rehearing  denied  March  7,  1901. 
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on  the  Judgment,  by  defendant,  about  Feb- 
ruary 5,  1895,  or  shortly  afterwards,  the 
sum  of  $580,  and  that  this  was  all  that  has 
been  paid.  But  it  is  claimed  by  defendant, 
and  found  by  ttie  court  that,  prior  to  the 
payment.  Gutter,  by  instrument  in  writing 
of  date  October  20,  IS&l,  had  assigned  the 
judgment  to  Scrlvner,  Schell  &  Morgan,  who 
had  been  his  attorneys;  and  that  the  said 
amount  so  paid  on  Judgment  was  paid  in  pur- 
suance of  an  agreement  of  compromise  with 
the  assignees  named,  and  in  full  settlement 
and  satisfaction  thereof.  The  latter  flndlng 
is  fully  supported  by  the  evidence.  It  is, 
Indeed,  objected  that  the  settlement  was  not 
made  directly  with  Scrivner,  Schell  &  Mor- 
gan, but  with  one  Holland,  their  local  attor- 
ney; but  the  objection,  we  think,  is  untena- 
ble. Holland  was  authorized  to  act  for 
them,  and  bis  acts  were  ratified  by  them  tn 
receiving  the  money  paid,  and  the  note  and 
mortgage  given  to  him  in  satisfaction  of  the 
Judgment,  which  were  afterwards  satisfied 
by  the  defendant.  Nor  is  it  in  any  way  ma- 
terial that  Holland  signed  the  receipt  and 
the  satisfaction  of  the  Judgment  as  "Attor- 
ney for  Max  Gutter."  He  was  authorized 
by  Scrivner,  Schell  &  Morgan  to  act  for  them, 
and  the  use  of  the  name  of  the  nominal 
plaintiff  in  the  suit  was  not  improper.  Code 
Civ.  Proc.  i  385. 

With  regard  to  the  assignment  to  Scriv- 
ner, Schell  &  Morgan,  the  finding  is  also  sup- 
ported by  the  evidence  actually  introduced, 
which  was  an  instrument  in  writing,  of  the 
date  named  in  the  finding,  in  terms  assign- 
ing the  Judgment  to  them.  But  it  appears 
that,  accompanying  the  assignment,  there 
was  a  contemporaneous  agreement  in  writ- 
ing, materially  modifying  its  effect,  which 
was  offered  in  evidence  by  the  plaintiff,  but 
on  the  objection  of  the  defendant  excluded; 
and  it  is  urged  by  the  appellant  that  this  rul- 
ing was  erroneous.  The  assignment  in  ques- 
tion is  in  ordinary  form,  except  that,  in  a 
clause  following  the  assignment,  the  as- 
signees are  constituted  the  attorneys  in  fact 
of  the  assignor  to  collect  the  money  due  on 
the  Judgment,  "and,  on  payment,  to  acknowl- 
edge satisfaction  or  discharge  of  tlie  same." 
The  accompanying  agreement,  which  is  sign- 
ed by  both  parties,  is  as  follows:  "Whereas 
said  Max  Gutter  has  assigned  his  said  Judg- 
ment as  security  for  our  fees  and  costs  ad- 
vanced, it  is  therefore  mutually  understood 
and  agreed  as  follows,  to  wit:  That  said 
Max  Gutter  shall  be  entitled  to  have  and  re- 
ceive one-half  of  any  and  all  money  receiv- 
ed, recovered  or  rendered  upon  said  Judg- 
ment after  first  deducting  the  costs  there- 
from, and  that  said  Max  Gutter  shall  have 
the  right  and  privilege  of  negotiating  the 
sale,  satisfaction  or  compromise  of  said 
judgment,  but  any  offer  received  by  him  be- 
fore acceptance  to  be  submitted  to  us  for  our 
approval."  The  former  document  was  filed 
among  the  papers  in  the  case  December  2, 


1894.  The  latter  was  not  filed,  nor  was  there 
any  evidence  introduced  or  offered  tending 
to  show  that  defendant  had  notice  of  it 
There  can  be  no  doubt  we  think,  that  the  lat- 
ter document  should  Iiave  lieen  admitted. 
The  two  writings  make  but  one  contract 
(Civ.  Code,  S  1642,  and  authorities  cited  in 
Pomeroy'8  edition),  and  it  was  clearly  im- 
proper to  exclude  any  part  of  it  The  contract 
thus  offered  to  be  proved  did,  indeed,  vary 
from  the  contract  alleged— which  was  a  sim- 
ple assignment— but  the  variance  was  not  of 
a  character  to  mislead  the  defendant  and 
was  therefore  Immaterial;  nor,  indeed,  was. 
objection  made  on  that  ground.  Morehouse 
V.  Morehouse,  73  Pac.  738.  The  court  should 
therefore  have  admitted  the  evidence  and 
found  the  fact  accordingly,  or  directed  an 
amendment    Code  Civ.  Proc.  K  469,  470. 

Nor  do  we  think  the  error  was  immaterial. 
The  effect  of  the  transaction  as  a  whole  was. 
indeed,  to  transfer  the  legal  title,  and  thus 
to  authorize  the  assignees  to  sue  or  to  prose- 
cute the  pending  suit  in  their  own  name. 
Code  Civ.  Proc.  §  369;  Gradwohl  v.  Harris, 
29  Cal.  154;  Toby  v.  Oregon  Pac.  R.  R.  Co, 

98  Cal.  497,  33  Pac.  550;  Greig  v.  Riordan, 

99  Cal.  323,  33  Pac.  913;  Giselman  ▼.  Starr, 
106  Cal.  657,  40  Pac.  8;  Cortleyou  v.  Jone«, 
132  Cal.  132,  64  Pac.  119;  Iowa  &  Cal.  Land 
Co.  v.  Hoag,  132  Cal.  630,  64  Pac.  1073: 
Pomeroy'8  Code  Rem.  f  132.  But  to  the  ex- 
tent of  the  interest  reserved  by  the  assignor, 
they  occupied  the  position  of  trustees  of  an 
express  trust,  and  their  powers  were  limited 
by  the  terms  of  the  contract  by  which  they 
were  authorized  merely  to  collect  the  money 
due  on  the  Judgment  "and,  on  payment  to 
acknowledge  satisfaction  or  discharge  the 
same."  They  had  no  power,  therefore,  to 
compromise  the  Judgment  or  to  receive  less 
than  the  whole  amount  due  in  satisfaction 
of  the  same.  It  is  indeed  true  that  the  as- 
signment, without  the  accompanying  writ- 
ing, is  absolute;  and  if  It  had  appeared  that 
the  defendant  dealt  with  the  assignees  with- 
out notice  of  the  latter,  aud  relying  on  the 
assignment  alone,  this  might  have  been  a 
good  defense,  and  the  error  would  thus  have 
become  immaterial.  But  such  a  defense  is 
not  pleaded,  nor,  though  there  is  some  evi- 
dence that  might  have  Justified  the  court  in 
so  flndlng,  is  there  any  finding  upon  the 
point.  We  cannot  say,  therefore,  that  the 
ruling  complained  of  did  not  operate  to  the 
injury  of  the  plaintiff.  The  defendant 
should  be  allowed,  if  advised,  to  amend  bis 
answer. 

We  advise  that  the  judgment  and  order 
complained  of  be  reversed. 

We  concur:    GRAY,  C;  CHIPMAN,  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  compI.Tined 
of  nre  reversed:  McIWULAND,  J.;  UEN- 
SHAW,  J.;  LORIGAN,  J. 
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WILSON  T.  ALCATRAZ  ASPHALT  CO.  (U 

A.  1,219.)* 
(Supreme  Court  of  California.    Feb.  11,  19(^.) 

CONTRACTS  —  CONSTRUCTION  —  EXCUSE  FOR 
NONPERFORMANCK  —  ACTIONS  —  EVIDENCE 
—HARMLESS   ERROR— DIRECTED   VERDICTS. 

1.  A  contract  whereby  plaintiff  ngreed  to  de- 
lirer  to  defendant  such  oil  as  it  should  need 
for  a  certain  period,  and  providing  that  plaintiff 
should  not  be  liable  for  damages  from  failure 
to  supply  oil  when  due  to  the  act  of  God  or 
unavoidable  accidents,  the  complete  exhaustion 
of  the  oil  wells  in  the  vicinity,  or  the  revocation 
of  certain  leases  by  the  lessors,  and  further  pro- 
viding that,  except  where  plaintiff  should  bo 
"unable  for  the  last  aforesaid  causes  to  deliver 
the  oil  which  may  be  demanded  of  him  under 
this  contract,"  he  should  during  the  term  be 
required  to  supply  defendant  all  the  crude  oil 
which  it  should  require,  did  not  contemplate  the 
release  of  plaintiff  from  the  obligation  to  sup- 
ply oil  on  the  revocation  of  the  leases  therein 
mentioned,  if,  after  such  revocation,  there  should 
be  oil  enough  produced  from  other  wells  in  the 
vicinity  with  which  to  supply  defendant  under 
the  coutract. 

2.  In  an  action  on  a  contract,  error,  if  any, 
in  receiving  in  evidence  certain  letters  and  iu- 
Toices,  was  harmless,  where  it  did  not  cause 
the  court  to  constrae  the  contract  in  any  other 
way  than  according  to  its  provisions. 

3.  In  an  action  on  a  conti-act  for  the  sale  of 
oil  it  was  proper  to  permit  a  witness  to  sum- 
marize testimony  as  to  oils  purchased  from 
other  parties,  and  the  cost  thereof,  where  the 
calculations  involved  many  additions  and  sub- 
tractions in  figures. 

4.  Where  the  evidence  would  not  have  author- 
ized a  different  verdict,  it  was  proper  to  in- 
struct the  jury  as  to  the  Terdict  which  they 
should  find. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Santa  Barbara 
County;  D.  K.  Trask,  Judge. 

Action  by  J.  C.  Wilson  against  the  Aleatraz 
Asphalt  Company.  From  a  judgment  for  de- 
fMidant,  plaintiff  appeals.    Affirmed. 

J.  W.  Taggart,  for  appellant.  Canfleld  & 
Starbuck,  for  respondent 

COOPER,  C.  At  the  close  of  the  teisti- 
mony  the  Judge  directed  the  Jury  to  return 
a  verdict  for  defendant  In  the  sum  of  $2,14,'>.- 
95,  which  It  did,  and  judgment  was  accord- 
ingly entered.  Plaintiff  prosecutes  this  ap- 
peal from  the  judgment  on  a  bill  of  excep- 
tions. 

This  controversy  arose  out  of  the  following 
facts:  In  December,  1894,  the  Southern  Pa- 
cific Company  leased  to  Austin  and  Doulton, 
the  assignors  of  plaintiff,  for  a  term  of  five 
years  from  January  1,  1890,  for  oil  develop- 
ment purposes,  certain  lands  in  the  town  site 
of  Summerlaud,  in  the  county  of  Santa  Bar- 
bara, for  which  the  lessor  was  to  receive  a 
royalty  of  one-fourth  of  the  oil  produced  from 
the  land.  The  lessor.  In  the  leases,  reserved 
the  privilege  of  terminating  the  same  at  any 
time  upon  30  days'  notice.  On  the  14th  of 
November,  1895,  the  plaintiff  was  In  posses- 
sion of  the  leased  lands,  and  had  wells  there- 
on producing  some  eight  car  loads  of  oil  per 
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month,  and  be  also  owned  and  controlled  oth- 
er oil-producing  wells  at  Summerland,  outside 
those  on  the  leased  lands.  The  defendant 
corporation  was  using,  and  required  for  its 
use,  at  its  works  In  Santa  Barbi^a  county, 
near  Summerland,  a  large  quaKtIty  of  oil. 
After  some  negotiations,  and  after  the  oils 
produced  and  controlled  by  plaintiff  in  Sum- 
merland had  been  tested  by  defendant,  the 
contract  was'  entered  into  in  regard  to  the 
sale  and  delivery  by  plaintiff  to  defendant  of 
certain  oil  as  specified  in  the  contract. 

This  action  was  brought  by  plaintiff  to  re- 
cover $1,449.20  for  oil  furnished  defendant 
under  the  contract  Defendant,  in  its  an- 
swer, set  forth  facts  showing  a  breach  of  the 
coutract  on  the  part  of  the  plaintiff,  and 
claimed  damages  for  such  breach  in  the  sum 
of  $5,497.19.  The  evidence  showed,  without 
conflict,  that  the  plaintiff  had  furnished  oil 
to  defendant  under  the  contract,  for  which 
plaintiff  had  not  been  paid,  amounting  to  $1,- 
447.20.  The  defendant  claimed  that  by  rea- 
son of  the  breach  of  contract  by  plaintiff  it 
was  compelled  to  buy  oil  elsewhere,  and  that 
the  amoimt  it  had  to  pay,  including  freight 
charges,  in  excess  of  which  the  oil  would 
have  cost  if  plaintiff  had  complied  with  his 
contract,  was  the  stun  named  in  its  answer. 
It  appeared,  without  conflict,  that  the  de- 
fendant bought  oil  of  other  parties  in  Sum- 
merland and  at  Santa  Paula  to  make  up  the 
plaintiff's  deficiencies  which  he  failed  to  fur- 
nish under  the  contract,  and  that  the  extra 
cost  to  defendant  was  the  sum  of  $3,593.45. 
In  the  calculation  the  court  refused  to  allow 
the  defendant  for  certain  sums  claimed  to  be 
the  differences  in  value  of  the  oils  purchased 
from  the  oils  agreed  to  be  furnished.  The 
court  directed  the  jury  to  return  a  verdict 
for  defendant  for  the  difference  between  the 
latter  sum  and  the  amount  so  due  for  oil  fur- 
nished imder  tlie  contract  the  amount  of  tlie 
verdict  being  $2,145.95. 

The  main  argument  of  counsel,  and  the  is- 
sue In  the  case.  Is  as  to  the  construction  of 
the  contract.  The  Southern  Pacific  Compa- 
ny gave  30  days'  notice,  and  thus  terminated 
the  leases  of  the  lands  from  which  plaintiff 
was  obtaining  the  principal  part  of  the  oil 
which  he  was  furnishing  to  the  defendant 
under  the  coutract,  and  the  claim  of  plain- 
tiff is  that  the  termination  of  this  lease  had 
the  effect  of  releasing  him  from  his  contract 
with  defendant  and  upon  the  solution  of 
this  question  the  case  must  be  determined. 
The  evidence  shows  that  the  lease  was  ter- 
minated at  the  urgent  request  of  plaintiff, 
and  that  he  wrote  several  letters  to  the 
Southern  I'aclflc  Company  urging  the  giving 
of  the  30  days'  notice,  so  that  the  lease  might 
be  terminated,  and  that  he  might  be  thus 
relieved  from  his  contract  with  the  defend- 
ant. He  afterwards  wrote  to  the  Southern 
Pacific  Company  asking  that  It  destroy  the 
letters  thus  written,  so  that  they  could  not 
be  used  as  evidence  against  him.  .\fter  the 
leases  were  terminated  he  procured  a  new 
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lease  from  the  Soutbem  Pacific  Company, 
which  he  had  previously  negotiated,  by  the 
terms  of  which  the  company  took  the  entire 
product  from  the  leased  premises  at  a  price 
more  adratitageouB  to  plaintiff  than  be  was 
getting  froiji'  defendant.  But  these  matters 
are  not  deemed  very  material,  as,  under  the 
Tlew  we  take  of  the  case,  the  plaintiff  was 
liable  in  damages  for  a  breach  of  his  con- 
tract, even  If  the  lease  bad  not  been  termi- 
nated by  his  own  procurement. 

The  contract,  so  far  as  material  here,  Is 
as  follows:  "Said  J.  0.  Wilson  hereby 
agrees  that  on  the  conditions  and  terms  here- 
inafter set  forth  he  will  furnish  and  de- 
liver to  said  Alcatraz  Asphalt  Company  at 
Summerland,  In  the  County  of  Santa  Bar- 
bara, State  of  California,  so  much  crude 
mineral  oil.  produced  or  to  be  produced  dur- 
ing the  term  of  this  agreement,  at  the  said 
Summerland  as  the  said  Alcatraz  Asphalt 
Company  shall  require  for  their  business  and 
work  in  the  County  of  Santa  Barbara, 
(whether  for  fuel  or  for  other  purposes),  and 
as  the  said  Alcatraz  Asphalt  Company  shall 
from  time  to  time  order  from  said  J.  C.  Wil- 
son; said  quantity,  however,  not  to  exceed 
twelve  cars  per  month,  but  the  said  Alcat- 
raz Asphalt  Company  shall  have  the  privi- 
lege of  purchasing  as  much  more  oil  as  they 
may  require  at  the  same  price  as  herein 
mentioned  on  condition  that  the  said  J.  C. 
Wilson  shall  produce  enough  more  oil  after 
giving  the  Southern  Pacific  Company  their 
one-quarter  share.  •  •  •  The  said  J.  C. 
Wilson  shall  not  be  liable  to  the  said  Alcat- 
raz Asphalt  Company  for  losses  or  damages 
resulting  from  his  failure  to  supply  and  de- 
liver oil  to  said  corporation  hereunder  as 
demanded,  when  such  failure  shall  be  due  to 
the  act  of  God  or  unavoidable  accidents  over 
which  the  said  Wilson  has  no  control,  the 
complete  exhaustion  of  the  oil  wells  now  in 
operation  or  hereafter  to  be  opened  In  the 
said  Summerland  or  vicinity,  or  the  South- 
em  Pacific  Railroad  Company  revoking  their 
leases,  made  out  to  J.  H.  Austin  and  H.  J. 
Doulton,  December  20,  1884;  but  excepting  In 
causes  where  said  Wilson  shall  be  unable 
for  the  last  aforesaid  causes  to  deliver  the 
oil  which  may  be  demanded  of  him  under 
this  contract,  be  shall  at  all  times  during 
the  term  hereof  be  required  to  supply  to  said 
Alcatraz  Asphalt  Company  all  of  the  crude 
Summerland  oil  whic'h  it  shall  order  or  re- 
quire, excepting  as  hereinabove  mentioned, 
and  he  shall  also  from  time  to  time  keep 
on  hand  such  supply  of  said  oil  as  will  ena- 
ble him  to  meet  the  current  demands  and  or- 
ders of  the  said  Alcatraz  Asphalt  Company 
and  shall  not,  for  the  purpose  of  supplying 
any  other  customer  or  person  ordering  oil 
from  him,  diminish  his  supply  or  stock  of 
said  oils  to  such  a  point  as  to  interfere  with 
the  fulfillment  by  him  of  all  orders  which 
he  may  receive  during  the  term  hereof  from 
said  Alcatraz  Asphalt  Company.  This  con- 
■tract  and  the  obligation  of  said  parties  here- 


under are  to  continue  In  force  and  effect 
from  date  hereof  to  and  until  the  Slst  day 
of  December,  1896,  inclusive.  •  •  •  And 
in  consideration  of  the  above  covenants  and 
agreements  on  the  part  of  said  Wilson,  ^id 
Alcatraz  Asphalt  Company  binds  itself  and 
agrees  hereby  to  pay  for  the  oil  which  may 
be  ordered  and  received  by  it  hereunder  from 
said  Wilson  at  the  rates  hereinabove  specl- 
fled,  and  further  agrees  that  during  the  said 
period  of  this  contract  they  will  make  no 
purchase  of  crude  mineral  oils  for  use  at 
their  said  works  in  the  County  of  Santa  Bar- 
bara, other  than  from  said  Wilson  as  herein- 
above provided;  excepting,  however,  that 
said  Alcatraz  Aisphalt  Company  shall  have 
and  hereby  reserves  the  right  to  purchase 
and  receive  from  other  persons  than  said 
Wilson  during  the  term  of  this  contract  sach 
other  oils,  not  exceeding  in  any  calendar 
month  an  amount  equivalent  to  four  (4)  tank 
cars  full,  as  they  shall  desire  or  require  of 
lighter  quality  than  that  usually  furnished 
or  offered  to  them  by  said  Wilson." 

It  Is  evident  that  the  above  contract  does 
not  release  plaintiff  from  damages  for  his 
failure  to  perform  the  same  except  in  the 
c.nses  therein  mentioned.  The  first  is  the  act 
of  God  or  unavoidable  accidents,  and  no 
claim  is  made  that  plaintiff  was  released 
upon  that  ground.  The  second  Is  the  com- 
plete exhaustion  of  the  wells  in  operation  or 
to  be  operated  in  Summerland  or  ylclnlty. 
It  Is  not  contended  that  the  oil  wells  In  Sum- 
merland n  vicinity  were  exhausted.  The 
third,  upon  which  plaintiff  relies,  is  the 
Southern  Pacific  Company  revoking  Its  leases 
to  Austin  and  Doulton.  If,  by  reason  of  the 
termination  of  the  leases,  without  the  fftult 
of  plaintiff,  there  was  not  a  sufficient  sup- 
ply of  oil  produced  at  Summerland  to  enable 
plaintiff  to  supply  the  amount  required  by 
defendant  under  the  contract,  then  to  that  ex- 
tent he  would  be  released;  but  it  is  the  con- 
tention of  the  plaintiff  that  revoking  the 
leases  operated  to  release  him  completely 
from  his  obligations  under  the  contract  In 
a  letter  to  defendant  dated  May  13,  1896,  aft- 
er he  had  received  the  30  days'  notice  from 
the  Southern  Pacific  Company,  he  wrote  to 
the  defendant  inclosing  the  notice,  and  in  the 
letter  said:  "The  enclosed  document  Is  self- 
explanatory,  and  you  will  see  by  reading  it 
that  I  had  notice  to  vacate  the  R.  R.  prem- 
ises, and  of  course  that  will  sever  our  con- 
tracts as  well,  but  I  will  let  you  have  what 
oil  I  can  up  to  the  time  of  my  removal."  On 
the  following  day  plaintiff  wrote  to  the  man- 
ager of  the  Southern  Pacific  Company  In  ref- 
erence to  the  contemplated  new  lease,  and 
said:  "How  soon  will  yoa  have  the  new 
lease  ready  for  me  to  sign?  •  •  •  I  do  not 
want  to  seem  too  hasty  but  1  am  rery  anx- 
ious to  get  to  work  under  the  new  lease  and 
new  contract"  The  leases  were  t«'mlnated 
by  the  notice  given  by  the  Southern  Pacific 
Company  on  .July  1.  1896,  and  plaintiff  never 
offered  nor  endeavored  to  furnish  the  dft- 
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fendant  with  oil  after  that  date.  There  was 
no  proof  that  there  was  not  stiflScIent  oil 
•elsewhere  from  the  production  at  Summer- 
land  and  vicinity  with  which  to  supply  the 
defendant.  The  manager  of  plaintiff  tes- 
tified (and  It  Is  not  contradicted)  "that  tb&n 
were. twelve  oar  loads  of  oil  produced  In  that 
field  otitslde  of  Mr.  Wilson's  production." 
The  contract  contemplated  the  release  of 
plaintUI  only  in  case  the  failure  to  deliver 
the  oil  was  caused  by  the  leases  being  re- 
voked, and  otherwise  he  shall  "be  required 
to  supply"  such  oil  as  contemplated  by  the 
<»ntract  If  the  plaintiff  were  to  be  released 
from  his  contract  by  reason  of  the  revoking 
of  the  leases,  why  was  it  therein  stated  that 
he  should  be  released  by  the  complete  ex- 
haustion of  the  oil  wells  therein  surrendered 
or  thereafter  to  be  opened  therein?  If  the 
contract  had  reference  to  the  oil  to  be  pro- 
duced from  the  leased  lands  only,  why  did 
It  state  that  the  oil  was  to  be  produced  at 
Summerland?  If  plaintiff  had  procured  the 
oil  from  other  outside  parties  at  Summerland 
and  tendered  It  to  defendant,  could  defendant 
have  refused  it  because  It  was  not  produced 
from  the  leased  lands?  The  contract  and 
each  and  every  clause  thereof  must  be  read 
together  so  as  to  arrive  at  its  true  intent  and 
meaning.  The  exhaustion  referred  to  in  the 
■contract  was  to  be  so  complete  as  to  leave 
-either  no  oil  or  not  enough  procurable  any- 
where in  the  market  from  the  production  at 
Summerland  to  enable  the  plaintiff  to  fulfill 
his  contract  If  the  leases  should  be  revoked. 
It  was  contemplated  that  the  oil  should  be 
procured  elsewhere  If  it  could  be  obtained  In 
Summerland.  When  the  contract  recites  that 
unless  plaintiff,  from  the  aforesaid  causes, 
shall  be  unable  to  supply  the  oil  demanded 
under  the  contract,  it  shall  at  all  times  be 
required  to  supply  the  same,  it  excludes  all 
other  causes  by  implication.  If,  after  the 
leases  were  revoked,  there  was  oil  enough 
produced  from  other  wells  in  Summerland 
with  which  to  supply  defendant  under  the 
•contract,  It  would  not  lie  in  the  mouth  of 
plaintiff  to  say  that  he  could  not  purchase 
the  outside  oils  or  obtain  control  of  them. 
Such  condition  would  have  been  good  If  in- 
serted la  the  contract,  but  It  was  not  so  in- 
serted. The  scheme  and  purpose  of  the  con- 
tract are  Inconsistent  with  the  idea  that  the 
oil  to  be  furnished  under  it  was  to  be  limit- 
ed to  that  produced  or  controlled  by  plain- 
tiff from  the  leased  lands,  and  it  necessarily 
contemplated  the  possible  delivery  to  the  de- 
fendant of  other  oils  to  be  produced  by  other 
-parties  at  Summerland,  and  which  the  plain- 
tiff, if  necessar}-,  undertook  to  procure  for 
that  purpose.  The  rule  Is  that,  if  perform- 
ance of  a  contract  is  possible,  it  is  none  the 
less  a  breach  although  the  obligor  himself 
may  have  become  wholly  unable  to  perform. 
The  Impossibility  must  consist  in  the  nature 
of  the  thing  to  be  done,  and  not  in  the  ina- 
bility of  the  party  to  do  it   If  what  is  agreed 


to  be  done  is  possible  and  lawful.  It  must  he 
done.  Difficulty  of  accomplishing  the  under- 
taking will  not  avail  the  party  who  commits 
a  breach  of  the  contract  If  a  party  expressly 
undertakes  to  do  a  thing,  lawful  hi  itself,  and 
not  necessarily  impossible  under  all  the  ch:- 
cumstances,  and  does  not  do  it,  he  must  make 
compensation  in  damages,  though  the  per- 
formance was  rendered  impracticable,  or 
even  impossible,  by  some  unforeseen  cause 
for  which  no  provision  Is  made  and  over 
which  he  had  no  control,  but  against,  which 
he  might  have  provided  In  his  contract.  The 
rule  has  its  foundation  in  common  sense  and 
honesty,  and  compels  parties  to  abide  by  their 
contracts.  Any  other  rule  would  leave  all 
contracts  in  a  sea  of  uncertainty,  without 
rudder  or  compass.  See,  generally,  on  the 
subject  Klauber  v.  San  Diego  St  Car  Co.,  95 
Cal.  353,  30  Pac.  555;  Hare  on  Contracts, 
639;  Sample  v.  Fresno  Plume,  etc.,  Co.,  129 
Cal.  223,  61  Pac.  1085;  Wilmington  T'rans. 
Co.  V.  O'Neil,  98  Cal.  1,  32  Pac.  705. 

Connsel  claims  that  the  court  erred  In  re- 
ceiving in  evidence  certain  letters  and  In- 
voices because  they  were  only  admissible 
for  the  pturpose  of  showing  the  construction 
put  upon  the  language  of  the  contract  by  the 
parties,  and  as  the  court  held  that  the  con- 
tract could  be  construed  by  the  language 
therein  contained,  and  was  not  ambiguous, 
for  this  reason  the  evidence  was  not  admissi- 
ble. The  evidence,  if  immaterial,  was  harm- 
less. It  did  not  cause  the  court  to  construe 
the  contract  in  any  other  way  than  to  bold 
it  valid  according  to  its  mandates.  The  evi- 
dence was  consistent  with  the  construction 
placed  upon  the  contract  by  the  court 

The  claim  is  made  that  it  was  error  for  the 
court  to  permit  the  witness  Bell  to  sum- 
marize the  testimony  as  to  oils  purchased 
by  defendant  from  other  i>arties,  and  the  ad- 
ditional cost  to  plaintiff.  No  reason  Is  giv- 
en as  to  why  it  was  error,  and  w6  do  not  per- 
ceive any.  The  Jury  were  not  required,  nor 
was  the  court  required,  to  make  calculations 
involving  many  additions  and  subtractions  in 
figures.  The  course  pursued  was  the  proper 
one.  Code  Civ.  Proc.  S  1855,  subd.  5;  Green- 
leaf  on  Evidence  (16th  Ed.)  {  563h,  and  cases 
cited.  There  -was.  In  fact  no  dispute  as  to 
the  figures,  and.  If  the  construction  placed 
upon  the  contract  was  correct  the  instruction 
to  the  Jury  was  proper.  The  evidence  would 
not  have  authorized  a  different  verdict  and, 
in  such  cases,  it  is  proper  to  Instruct  the 
Jury  as  to  the  verdict  they  should  find.  Los 
Angeles  F.  &  M.  Co.  v.  Thompson,  117  Cal. 
601,  49  Pac.  714;  O'Connot  v.  Wltherby,  111 
Cal.  628,  44  Pac.  227.  In  this  case  there  was 
no  conflict  In  the  evidence  as  to  any  material 
fact  upon  which  the  Jury  were  required  to 
pass. 

We  have  examined  other  alleged  errors, 
but  find  nothing  that  would  call  for  a  re- 
versal of  the  Judgment  We  therefore  advise 
that  the  Judgment  appealed  from  be  a;^ffled. 
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We  concur:    HARRISON,  C;   CHIPMAN, 


For  the  reasons  giyen  in  the  foregoing 
opinion,  the  Judgment  appealed  from  is  af- 
tirmed:  HENSHAW,  J.;  IXJRIGAN,  J.;  Mc- 
FARLAND,  J. 

(142  Cal.  168) 

In  re  DE  LAVEAGA'S  ESTATE.     (S.   F. 
3,58&) 

CEBRIAN  et  al.  v.  DE  LAVEAGA  et  aL 

(Supreme  Court  of  California.     Feb.  9,  1904.) 

BASTARDS— ADOPTION— PUBLIC  ACKNOWL- 
EDGMEN  T— STATUTES— EVIDENCE. 

1.  Civ.  Code,  §  230,  provides  that  the  father 
of  an  illegitimate  child,  by  publicly  acknowl- 
edging it  OS  his  own,  receiving  it  as  such,  with 
the  consent  of  his  wife^  if  he  is  married,  into 
his  family,  and  otherwise  treating  it  as  if  it 
were  a  legitimate  child,  thereby  adopts  it  as 
such.  Held,  that  a  will  recognizing  an  illegiti- 
mate child  as  the  son  of  testator,  but  which 
remained  in  the  possession  of  testator's  brother 
until  after  testator's  death,  was  not  a  "public 
acknowledgment,"  within  the  statute. 

2.  A  witnessed  instrument  declaring  the  one 
executing  it  to  be  the  father  of  a  certain  il- 
legitimate child,  naming  the  child's  mother,  and 
stating  that  the  child  was  "living  as  a  foster 
sou  with  D.,"  was  no  adoption,  within  the 
statute. 

3.  Where  the  father  of  an  illegitimate  child 
had  no  family  except  the  child,  and  paid  for 
his  support  in  another  family,  but  the  child 
never  lived  with  the  father  at  his  home,  there 
was  no  adoption  under  the  statute. 

Beatty,  O.  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court  of 
City  and  Coimty  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

Judicial  proceedings  on  the  settlement  of 
the  estate  of  Jose  Vicente  de  Laveaga,  de- 
ceased. From  a  decree  of  a  final  distribu- 
tion, Maria  Josefa  Cebrlan  and  others  appeal. 
Reversed  in  part. 

Timothy  J.  Lyons  and  Garret  W.  McEn- 
erney  (E.  S.  Plllsbury,  of  counsel^  for  appel- 
lants. J.  J.  Dwyer,  Lloyd  &  Wood,  W.  L. 
Pierce,  Graves  &  Graves,  Garber,  Creswell  & 
Garber,  Daniel  Rogers,  and  Thos.  F.  Barry» 
for  respondents. 

VAN  DYKE.  J.  This  appeal  Is  from  a  de- 
cree of  final  distribution  of  "the  residue  of 
the  estate"  of  Jose  Vicente  de  Laveaga,  de- 
ceased. The  appeal  Is  taken  by  Maria  Josefa 
Obrlun,  Maria  C.  de  Laveaga,  and  Miguel  A. 
de  Laveaga,  who  were  respectively  the  two 
sisters  and  the  brother  of  said  decedent. 
The  said  decree  distributed  said  "residue"  of 
said  estate  among  said  three  appellants  and 
the  respondent  Anselmo  J.  M.  de  Laveaga. 
The  appeal  is  not  taken  from  the  whole  of 
said  decree,  but  only  in  so  far  as  it  adjudges 
that  the  respondent  Anselmo  J.  M.  de  La- 
veaga is  entitled  to  one-fourth  part  of  said 
"residue"  thereby  distributed,  or  to  any  other 
part  thereof,  or  to  any  interest  at  all. 


f  1.  See  Bastards,  vol.  8,  Cent.  Dig.  {  17. 


Although  the  record  In  this  case  Is  very 
voluminous,  and  the  printed  argument  of 
counsel  on  the  respectiTe  sides  quite  elabo- 
rate, and  also  voluminous,  the  questions  in- 
volved are  reduced  to  two  propositions. 
These,  as  stated  by  the  appellant,  are:  First, 
whether,  under  section  1387  of  the  Civil 
Code,  to  be  found  In  the  title  on  succession 
to  estates.  It  is  possible  for  an  Illegitimate  to 
Inherit  from  a  collateral  kin,  except  in  the 
event  of  the  marriage  of  his  parents,  and  bis 
adoption  into  the  family  created  by  that  mar- 
riage. The  section  in  question  reads  as  fol- 
lows: "Every  illegitimate  child  Is  an  heir  of 
the  person  who,  in  writing,  signed  in  the 
presence  of  a  competent  witness,  acknowl- 
edges himself  to  be  the  father  of  such  child; 
and  In  all  cases  is  an  heir  of  his  mother, 
and  Inherits  his  or  her  estate,  in  whole  or  in 
part,  as  the  case  may  be.  In  the  same  man- 
ner as  if  he  had  been  born  In  lawful  wedlock: 
but  he  does  not  represent  his  father  or 
mother  by  inheriting  any  part  of  the  estate 
of  his  or  her  kindred,  either  lineal  or  col- 
lateral, unless,  before  his  death,  his  parents 
shall  have  intermarried,  and  his  father,  aft- 
er such  marriage,  acknowledges  him  as  his 
child,  or  adopts  him  into  his  family;  in 
which  case  such  child  and  all  the  legitimate 
children  are  considered  brothers  and  sisters, 
and  on  the  death  of  either  of  them,  intestate, 
and  without  issue,  the  others  inherit  his  es- 
tate, and  are  heirs,  as  hereinbefore  provided, 
in  like  manner  as  if  all  the  children  had 
been  legitimate;  saving  to  the  father  and 
mother,  respectively,  their  rights  In  the  es- 
tates of  all  the  children  in  like  manner  as  if 
all  had  been  legitimate.  The  issue  of  all 
marriages  null  in  law,  or  dissolved  by  divorce, 
are  legitimate."  The  second  point  upon 
which  the  appellant  relies  is  that  the  respond- 
ent was  never  legitimated  or  adopted  under 
section  230  of  the  Civil  Code,  which  section 
reads  as  follows:  "The  father  of  an  illegiti- 
mate child,  by  publicly  acknowledging  It  as 
Ills  own,  receiving  it  as  such,  with  the  con- 
sent of  his  wife,  if  he  is  married,  into  bis 
family,  and  otherwise  treating  it  as  If  It  were 
a  legitimate  child,  thereby  adopts  it  as  such; 
and  such  child  is  thereupon  deemed  for  all 
purposes  legitimate  from  the  time  of  Its 
birth.  The  foregoing  provisions  of  this  chap- 
ter do  not  apply  to  such  an  adoption'."  On 
the  other  hand.  It  is  contended  that  the  re- 
spondent was  adopted  under  the  provisions 
of  section  2.30,  Civ.  Code,  and,  as  such,  en- 
titled to  Inherit  through  his  deceased  father, 
the  brother  of  the  decedent  whose  estate  was 
distributed,  and  In  which  this  appeal  is  tak- 
en. The  case  was  tried  before  the  court 
without  a  Jury,  and  the  court  found,  among 
other  matters:  That  the  respondent  was  the 
Illegitimate  child  of  Jose  Maria  de  Laveaga. 
by  one  Bastlla  Sanchez,  who  was  a  servant 
In  the  household  of  the  father  of  said  Jose 
Maria,  and  was  living  therein  in  the  city  and 
county  of  San  Francisco  at  the  time  re- 
spondent was  begotten.    But  before  his  birth 
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his  mother,  said  Basilla  Sanchez,  removed 
to  the  city  of  Mazatlan,  In  Mexico,  where  he 
was  born.  "That  said  Jose  Maria  de  LAveaga 
and  said  Basilia  Sanchez  were  never  mar- 
ried. That  the  said  Basilla  Sanchez  was  neV- 
er  married.  That  the  said  Jose  Maria  de  La- 
veaga  was  never  married,  and  bad  no  family 
except  his  said  child,  Anselmo  Jose  Maria  de 
lAveaga.  That  the  said  Anselmo  Jose  Maria 
de  Laveaga  was  bom  Illegitimate,  and  was 
bom  the  Illegitimate  child  of  said  Jose  Maria 
de  Laveaga."  That  after  the  death  of  bis 
mother,  Basilla  Sanchez,  said  respondent, 
then  a  child,  was  brought  to  San  Francisco 
in  September,  1873,  and  was  received  here 
and  taken  In  charge  by  his  father,  said  Jose 
Maria,  who  placed  him  under  the  care  of  Dr. 
Wilhelm  Dohrmann,  and  paid  for  his  support 
and  education  in  the  family  of  said  Dr. 
Dohrmann,  "and  thence,  continuously  until 
his  own  death,  said  Jose  Maria  de  Laveaga 
took  said  Anselmo  Jose  de  Laveaga  into  his 
custody  and  control  and  under  his  protection 
in  said  state  of  California,  and  till  bis  own 
death  did  continue  to  have  and  exercise  the 
same  in  said  state  of  California  over  said 
Anselmo  Jose  Maria  de  Laveaga  as  the  fa- 
ther of  said  Anselmo  Jose  Maria  de  Laveaga, 
and  In  a  fatherly  manner,  and  did  receive  the 
said  child,  Anselmo  Jose  Maria  de  Laveaga, 
into  his  said  family  as  his  own  child,  and 
from  on  or  about  the  20th  day  of  September, 
1873,  thereafter  until  his  death  as  aforesaid, 
said  Jose  Maria  de  Laveaga  caused  said 
Anselmo  Jose  Maria  de  Laveaga  to  be  eared 
for,  nurtured,  maintained,  reared,  and  edu- 
cated in  Eald  city  and  county  of  San  Fran- 
cisco by  said  Dr.  Wilhelm  Dohrmann, 
•  •  •  and  said  Dr.  Dohrmann,  with  his 
wife,  acted,  by  the  direction,  consent,  request, 
and  procurement  of  said  Jose  Maria  de  La- 
veaga, as  the  foster  parents."  That  "said  Jose 
Maria  de  Laveaga,  having  no  family  except 
as  aforesaid,  did,  to  his  acquaintance,  friends, 
associates,  kindred,  and  other  persons,  pul>- 
licly  acknowledge  and  declare  the  said  An- 
selmo Jose  Maria  de  T>avettga  to  be  his  own 
child  and  son.  That  from  and  after  the  said 
arrival  of  said  boy  Anselmo  in  said  city  and 
county,  and  until  his  own  death,  said  Jose 
Maria  de  Laveaga  bad,  in  said  city-  and 
county  of  San  Francisco,  certain  idndred,  to 
wit,  parents,  brothers,  sisters,  and  other  col- 
lateral kindred,  and  they  resided  therein 
from  the  date  of  said  boy's  arrival  in  said 
city  and  county  continuously  thereafter  until 
said  Jose  Maria's  death,  with  the  exception 
that  his  father  died  on  March  14,  1874,  and 
Into  and  among  said  kindred  said  Jose  Maria 
de  Laveaga  did  receive  the  said  child,  An- 
selmo Jose  Maria  de  Laveaga,  as  his  own 
child,  and  did  not  deny  to  said  kindred,  or 
to  any  of  tbem,  that  the  said  child  was  his 
child,  or  his  own  child  or  that  he  was  the 
father  of  the  said  chllu.  •  •  •  And  did 
otherwise  treat  said  Anselmo  Jose  Maria  de 
Ijiveaga  as  if  he  were  a  legitimate  child  of 
«aid  Jose  Maria  de  Laveaga,  and  did  thereby 


adopt  said  Anselmo  Jose  Maria  de  Laveaga 
as  and  for  his  legitimate  child,  and  did  legiti- 
mate said  Anselmo  Jose  Maria  de  Laveaga, 
and  thereby  said  Anselmo  Jose  Maria  de 
Laveaga  became  for  all  purposes  the  legiti- 
mate child  of  said  Jose  Maria  de  Laveaga, 
from  the  time  of  the  birth  of  the  said  Ansel- 
mo Jose  Maria  de  Laveaga." 

It  Is  also  found  that  said  Jose  Maria  de 
Laveaga  left  a  so-called  will,  in  the  words 
and  figures  following,  to  wit: 

"In  the  name  of  Gbd,  amen.  I,  Jose  M.  de 
Laveaga,  of  Los  Aguilas  Ranch,  San  Benito 
County,  State  of  California,  of  the  age  of 
33  years  1  mth  &  27  days,  and  being  of  sound 
and  disposing  mind,  and  not  under  any  re- 
straint, or  the  Influence  or  representation  of 
any  person  whatever,  do  make,  publish  and 
declare  this  my  last  will  and  testament,  in 
manner  following,  that  is  to  say: 

"First.  I  direct  that  my  body  be  decently 
burled  without  undue  ceremony  or  ostenta- 
tion; hut  with  proper  regard  to  my  station 
and  condition  in  life,  and  the  circumstances 
of  my  estate. 

"Secondly.  I  direct  that  my  executors  here- 
inafter named,  as  soon  as  they  have  sufficient 
funds  in  their  bands,  pay  my  funeral  ex- 
penses, and  lawful  debts. 

"Thirdly.  Whereas  all  my  kindred  and  re- 
lations are  in  good  and  easy  circumstances,  I 
herewith  distinctly  declare  that  I  not  give, 
bequeath  nor  devise  anything  to  any  of  my 
kindred  or  relatives  however  near;  with  the 
exception  of  my  brother  Jose  Vicente,  and 
this  only  in  below  specified  case;  but  give, 
bequeath  and  devise  all  of  my  property  to  my 
son  Anselmo  Jose  Maria,  born  in  Mazatlan, 
Mexico  to  Basilla  Sanchez,  deceased,  on  the 
21st  day  of  April,  1868,  and  to-day  residing 
with  Doctor  Wm.  Dohrmann  at  No.  535  Bry- 
ant St.  comer  of  Zoe,  to  the  exclusion  of  all 
and  everybody  else,  as  this  Is  the  only  child, 
I  swear  before  God  and  men  to  have. 

"Fourthly.  I  wish  to  have  it  understood, 
that  said  Anselmo  Jose  Maria,  will  not  enter 
into  possession  of  anything  now  belonging  to 
me,  before  he  reaches  his  full  age,  and  has 
learned  some  profession,  for  which  purpose 
the  executors  hereinafter  named  will  give 
him  a  thorough  education. 

"Fifth.  In  case  of  death  of  said  Anselm« 
Jose  Maria,  all  of  my  estate  goes  to  my  broth- 
er Jose  Vicente  de  Laveaga. 

"Lastly.  I  hereby  appoint  my  said  brother 
Jose  Vicente  de  Laveaga  and  my  friend  Fred- 
erick W.  Dohrmann  (of  the  firm  of  B.  Nathan 
&  Co.)  both  of  the  City  of  San  Francisw). 
California,  the  executors  of  this  my  last  will 
and  testament;  hereby  revoking  all  former 
wills  by  me  made. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  8th  day  of  November 
in  the  .vcar  of  our  TjotA  one  thousand  eight 
hundred  and  seventy-seven. 

"J.  M.  de  Laveaga.     [Seal.] 

"The  foregoing  instrument,  consisting  of 
one  page  besides  this,  was,  at  the  date  there- 
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of,  by  the  said  Jose  M.  de  Laveaga  slerned 
and  sealed  and  published  as,  and  declared  to 
be  his  last  will  and  testament,  In  presence  of 
us,  who,  at  his  request,  and  In  his  presence, 
and  In  the  presence  of  each  other,  have  sub- 
scribed our  names  as  witnesses  thereto. 

''A.  M.  Abrego,  Beslding  at  Los  Agullas. 

"Green  Devaul,  Residing  at  Los  Agullas."    . 

It  is  further  found  that  another  instrument 
in  writing,  in  the  German  language,  was  exe- 
cuted by  said  Jose  Maria  de  Laveaga  in  his 
lifetime,  of  which  the  following  was  a  trans- 
lated copy: 

"Done 

"San  Francisco,  California. 

"May  24th  Anno  1878. 

"By  these  presents  and  by  my  name,  here- 
unto subscribed  with  my  own  hand,  I,  Jo- 
seph Maria  de  Laveaga,  before  and  in  the 
presence  of  the  witnesses  whose  names  hare 
been  likewise  hereunto  subscribed  with  tlieir 
own  hands,  and  being  In  the  fnll  possession 
of  my  intellect  and  in  good  health,  (having 
come  here  temporarily  from  my  rancho,  Los 
Agullas,  San  Benito  County.)  do  truthfully 
and  solemnly  declare: 

"That  the  boy,  bom  at  Mazatlan  In  Mex- 
ico on  April  2l8t  Anno  18CS,  therefore  at 
present  10  years  old,  named  Joseph  Anselm 
Sanchez,  who,  since  September  20th  of  the 
year  1873,  has  been,  and  is  now,  living  as 
a  foster  son  with  Wilhelm  Dohrmann,  M.  D., 
engaged  here  in  medical  practice,  and  with 
the  tatter's  family,  is  my  own  son,  and  is 
hereby  acknowledged  as  such  by  me,  his  own 
true  father,  before  these  witnesses  orally 
and  in  writing,  just  as  I  have  already  after 
the  death  years  ago  of  his  own  mother,  Ba- 
sllla  Sanchez,  by  means  of  a  testamentary 
disposition  (that  Is,  to  say,  years  ago)  made 
him  my  sole  and  only  lawful  heir  of  the  es- 
tate to  be  left  by  me,  and  I  hereby  repeated- 
ly acknowledge  and  confirm  him  with  all  bis 
legal  claims  of  Inheritance  and  other  rights 
and  consequences  connected  with  and  In  law 
and  Justice  arising  out  of  this  my  acknowl- 
edgment, which  an  own  son  may  have. 

"Whereof  this  preliminary  instrument  Is 
witness  (viz.  of  this  my  act  of  acknowledg- 
ment) (and  at  the  same  time  of  the  previous 
testamentary  disposition  as  to  the  Inherit- 
ance of  my  estate)  amongst  the  living  and  in 
case  of  death,  reserving  compliance  with  the 
further  formality.  If  required  by  law,  of  a 
proper  notarial  instrument  and  other  like 
things,  which  owing  to  the  absence  of  the  no- 
tary public,  Mr.  E.  V.  Sutter,  of  this  city,  wUl 
be  effected  and  regularly  done  in  addition 
•hereto  after  his  return. 

"Thus  done  and  subscribed,  under  date  and 
In  the  year,  as  above,  on  May  24th,  1878. 
"J.  M.  d^  Laveaga. 

"As  witnesses  and  for  the  genuineness  of 
the  above  signature: 

"P.  A.  Schroder, 

"Wilhelm  Dohrmann,  Dr.  M." 


And  it  Is  furth^  found  that  tbe  said  will 
of  Jose  Maria  de  Laveaga  was  admitted 
to  probate  Decemlier,  1895;  tbat  by  reason 
of  the  premises  the  court  concludes  that  the 
said  Anselmo  Jose  Maria  de  Laveaga  is  one 
of  the  four  heirs  at  law  next  akin  of  tbe  tes- 
tator, Jose  Vicente  de  Laveaga,  and  is  enti- 
tled to  one-fourtb  part  of  the  residue  of  his 
estate. 

The  findings  of  the  court  to  the  effect  tliat 
the  respondent  was  adopted  by  Jose  Maria  de 
Laveaga  are  challenged  by  tbe  appellants  as 
being  unsupported  by  the  evidence.  From  the 
evidence,  the  following  appear  to  l)e  tbe  facts 
of  the  case.  In  1867  the  family  of  tbe  elder 
de  Laveaga  moved  from  Mazatlan  to  San 
Francisco.  He  was  a  banker,  and  possessed 
of  considerable  means.  He  had  three  sons 
and  three  daughters.  One  son,  Jose  Maria  de 
Laveaga,  and  three  daughters,  came  with 
the  family.  Miguel  A.  de  Laveaga,  one  of  tbe 
sons,  and  an  appellant  herein,  was  at  the 
time  at  school  in  Germany;  and  tbe  other 
son,  Jose  Vicente,  whose  estate  is  now  under 
consido'ation,  came  up  subsequently.  With 
the  family  two  sisters  of  tbe  mother  and  sev- 
eral servants  also  came.  Among  the  serv- 
ants was  Basilia  Sanchez,  claimed  to  be  the 
mother  of  the  respondent  by  Jose  Maria  de 
Laveaga,  who  was  at  tbat  time  22  or  23 
years  of  age,  and  the  said  Basilia  Sanchez 
about  25  years  of  age.  After  remaining  in 
San  Francisco  about  three  months,  this  Ba- 
silia Sanchez,  In  the  fall  of  1867,  the  same 
year  in  which  they  arrived  here,  returned 
to  Mazatlan,  where  she  gave  birth  to  tbe  re- 
spondent, as  already  stated,  April  21,  IS^iS. 
She  died  In  Mazatlan  in  May,  1872.  The  re- 
spondent was  brought  from  Mazatlan  to  San 
Francisco  September  20,  1873,  when  he  was 
about  5  years  of  age,  and  was  taken  by  Jose 
Maria  de  Laveaga  to  the  house  of  Dr.  Wil- 
liam Dohrmann,  a  German  physician  who 
lived  at  535  Bryant  street,  in  San  Francisco. 
At  this  time,  and  for  some  time  prior  thereto, 
said  Jose  Maria  was  a  clerk  with  T.  Lem- 
men-Meyer  &  Co.,  a  house  in  this  city  then 
doing  a  large  South  American  business.  He 
continued  to  be  a  clerk  In  that  house  until 
his  father's  death  In  1874.  The  respondent, 
from  the  time  he  arrived  here,  remained  a 
member  of  Dr.  Dohrmann's  household  for  14 
or  IS  years,  with  the  exception  of  some  short 
absences.  In  1874,  the  year  following  the 
arrival  of  respondent  to  San  Francisco,  the 
elder  de  Laveaga  died,  leaving  an  estate  of 
the  valne  of  from  $1,500,000  to  $2,000,000. 
Jose  Maria  de  Laveaga  inherited  $75.0(10 
from  bis  father.  This  inheritance  he  received 
in  1874  and  1875,  and  in  June,  1875,  he  pur- 
chased 23.000  acres  of  land  at  Holllster.  Sxn 
Benito  county,  called  "Los  Agullas  Ranch.'' 
and  took  up  his  residence  there  In  ISTn  or 
1876.  He  remained  on  said  ranch  until  1879. 
in  the  meantime  making  occasional  trips  to 
San  Francisco,  and  then  returning  again  to 
his  ranch.     In  the  latter  year,  being  finan- 
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<?Ially  embarrassed,  he  conveyed  the  said 
rauch  to  his  motber,  who  paid  the  mortgage 
that  had  been  given  tliereon.  Jose  Maria  then 
departed  on  a  visit  to  Colorada,  where  he 
died  April  21,  1880,  at  which  time  respond- 
out  herein  was  12  years  of  age.     In  July, 

1874,  the  year  following  the  arrival  of  the 
respondent  from  Mazatlnn,  he  was  entered  as 
a  pupil  in  the  German-American  School  In 
San  Francisco  as  Joseph  Sanchez,  and  contin- 
ued a  pnpll  therein  until  and  including  July, 

1875.  In  September,  1875,  his  name  was 
changed  to  Joseph  Dohrmann,  and  he  contin- 
ued a  pnpU  in  the  German-American  School 
under  that  name  until  1877,  at  which  time 
lie  was  entered  as  a  pupil  In  the  South  Oo«- 
mopolltan  Grammar  School  of  San  Francisco 
under  the  name  of  William  Dohrmann,  and 
continued  under  that  naine  to  be  a  pupil  of 
that  school  for  a  year.  On  October  21,  1878, 
he  entered  the  Lincoln  Grammar  School  un- 
'der  the  name  of  William  Doiuxaann,  and 
continued  a  pupil  therein  until  and  Including 
May  28,  1881.  He  was  thus  a  pupil  in  a  pri- 
Tate  school  and  In  two  public  schools  in  the 
city  and  county  of  San  Francisco,  from  the 
time  he  was  six  years  of  age  until  after  the 
death  of  his  father,  under  the  name  of 
Dohrmann.  His  Christian  name,  as  first  glv- 
«n,  was  Joseph,  but  It  seems  It  was  subse- 
quently changed  to  William,  perhaps  from 
the  fact  that  the  name  of  Dr.  Dohrmann 
•was  William.  In  October,  1881,  he  was  reg- 
istered in  a  school  under  the  name  of  William 
Dobrmnnn,  and  as  a  German  and  a  Protes- 
tant. On  June  30, 1882,  he  sailed  as  a  cabin 
boy  In  the  ship  Willie  Reld-for  an  11-months 
voyage  to  Wales  and  Ireland,  and  returned 
borne  to  San  Francisco  May  81,  1883.  He 
was  registered  In  that  ship,  as  the  cnstom- 
tionse  records  showed,  as  William  J.  Dohr- 
mann, and  in  1887  he  Is  found  In  the  direc- 
tory of  San  Francisco  as  Joseph  Dohrmann, 
a  machinist  living  at  535  Bryant  street; 
-which,  as  appears,  was  the  number  of  Dr. 
DcArmanh's  residence.  Mrs.  Paulsen,  a 
-daughter  of  Dr.  Dohrmann,  deceased,  called 
as  a  witness  <mi  the  part  of  the  respondent, 
testified  that  the  respondent  was  everywhere 
known  as  and  called  Dohrmann;  that  she 
objected  to  his  being  called  Dohrmann,  not 
only  to  her  own  father,  but  to  Jose  Maria, 
fcts  real  father;  and  that  Jose  Maria  said 
circumstances  prevented  the  boy  from  taking 
bis  own  name,  which  he  would  take  in  due 
ficason;  and  she  testified,  also,  that  her  fa- 
ther. Dr.  Dohrmann,  grew  quite  angry  and 
was  displeased  at  the  Idea  that  he  should  be 
called  de  Laveaga  or  Laveaga,  and  not  con- 
tinve  to  be  called  Dohrmann.  In  the  will  of 
Jose  Vicente  de  Laveaga,  whose  estate  Is 
here  Involved,  respondent  is  referred  to  as 
•"Jose  Maria  Dohrmann,  a  Mexican  boy  adopt- 
ed, de  facto,  by  and  at  Wm.  Dohrmann's 
bouse."  In  1895  respondent  filed  a  petition 
for  partial  distrlbntion  to  him  of  a  legacy  of 
?20,000  In  the  present  estate,  and  appellants 
herein  resisted  the  petition  of  partial  distri- 


bution on  the  ground  that  by  the  will  the 
Los  Aguilas  Ranch,  which  at  that  time  be- 
longed to  the  testator,  was  bound  for  the 
payment  of  all  legacies;  that  the  proceeds  of 
the  ranch  were  insufficient  to  pay  the  lega- 
cies In  full.  The  lower  court  granted  the 
petition  tor  payment  of  the  legacy  in  full, 
but  on  appeal  that  decree  was  reversed  by 
this  court  Estate  of  de  Laveaga,  119  Cal. 
651,  51  Pac.  1074.  In  the  clause  of  the  will  In 
reference  to  the  legacy  it  is  provided  that 
"the  Income  and  dividends  of  200  shares  to 
Jose  Maria  Dohrmann,  a  Mexican  boy  adopt- 
ed de  facto  by  and  at  Wm.  Dohrmann's 
house";  and  on  the  hearing  of  the  petition 
for  partial  distribution  the  respondent  tes- 
tified that  he  was  the  indlyldual  mentioned 
by  the  name  of  Dohrmann,  that  be  was  ev- 
erywhere known  as  and  called  Dohrmann, 
and  that  he  did  not  know  that  he  was  a  de 
Laveaga  until  the  year  before  the  death  of 
Dr.  Dohrmann,  which  occurred  in  .1886.  It 
appears,  therefore,  from  respondent's  own 
testimony  In  that  proceeding  for  partial  dis- 
tribution in  this  same  state,  that,  up  to  five 
years  after  the  death  of  Jose  Maria  de  La- 
veaga, his  real  father,  he  did  not  know  that 
he  was  a  de  Laveaga.  He  there  says,  "I  did 
not  know  any  better;"  and  upon  the  hearing 
from  which  this  appeal  was  taken  be  was 
asked  about  the  writing  of  three  letters  to 
Dr.  Dohrmann  and  his  wife,  wherein  he  ad- 
dressed them  as  "dear  father  and  dear  moth- 
er," and  subscribed  himself  as  "your  loving 
son,"  and  he  was  asked  why  he  permitted 
himself  to  be  called  "Dohrmann,"  and  said, 
"I  did  not  know  any  better,"  and  further  tes- 
tified that  a  year  before  Dr.  Dohrmann's 
death  the  doctor  told  him  that  his  name  was 
not  Dohrmann,  but  de  Laveaga,  and  that 
that  was  the  first  Information  he  had  upon 
the  subject  Dr.  Dohrmann  kept  what  is 
known  in  the  record  of  the  proceedings  as 
"Joseph's  Book,"  grlvlng  a  history  of  the  re- 
spondent which  bo<*  opens  with  these 
words,  "Joseph  Anselm  Snnches  (Dohrmann) 
*  *  *  came  to  us  his  foster  parents  in  San 
Francisco  Sunday  afternoon,  the  20th  of 
September,  4  o'clock  p.  m.,  A.  D.  1873,  5 
years  5  months  old."  Dr.  Dohrmann  claimed 
throughout  his  life  that  he  and  his  wife  were 
foster  parents  to  the  respondent,  and  the 
latter,  as  shown,  bore  their  name,  and  was 
also  known  In  the  different  schools  under 
that  name.  Jose  Maria  de  Laveaga,  from 
the  time  he  purchased  the  Ix>s  Aguilas 
Ranch,  in  1875  or  1876,  to  1879,  resided  on 
said  ranch.  He  bad  a  ranch  house,  consisting 
of  three  rooms,  and  had  hands  employed  on 
the  ranch,  one  of  whom  had  a  family,  and 
made  that  his  home  tor  three  or  four  years, 
yet  he  never  received  the  respondent  under 
his  roof.  And  further  he  was  never  received 
in  the  family  of  the  father  of  Jose  Maria, 
nor  is  there  any  evidence  that  he  ever  en- 
tered their  house,  or  was  received  or  recog- 
nized by  any  of  the  members  of  his  father's 
family.   In  fact,  It  appears  from  the  evidence 
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that,  when  bis  Intrigue  with  the  servant  girl 
n-as  discovered,  Jose  Maria  left  his  father's 
house  in  anger  and  for  good,  and  that  he 
never  returned  and  slept  in  his  father's  house 
afterwards.  But  It  seems,  however,  that  the 
relations  of  affection  between  Jose  Maria 
and  bis  parents  did  not  cease,  as  the  numer- 
ous letters  produced  at  the  trial  written  by 
him  would  show,  and  they  also  show  that  in 
none  of  them  was  any  reference  ever  made 
to  the  respondent  in  this  case.  In  fact,  It 
seems  to  have  been  bis  studied  purpose  not 
to  refer  to  or  introduce  the  subject  of  his  ille- 
gitimate child  In  his  Intercourse  or  corre- 
spondence with  bis  parents. 

The  win  of  Jose  Matia,  set  out  in  the  find- 
ings above,  remained  in  the  possession  of 
Jose  Vicente,  his  brother,  until  after  the  tat- 
ter's death,  when  it  was  found  among  his 
effects  and  probated,  as  already  stated. 
This,  therefore,  could  not  have  been  any 
public  acknowledgment.  In  fact,  respond- 
ent's counsel  complain  that  the  will  was 
suppressed  and  kept  from  the  public  by  Jose 
Vicente  while  he  lived. 

The  other  document  signed  by  Jose  Maria 
de  Laveaga,  and  witnessed  by  F.  A.  Schro- 
der and  Dr.  Dobrmann,  and  said  to  have 
been  drawn  up  by  Dr.  Dobrmann,  simply 
declares  that  the  respondent  here  is  his  own 
son,  born  at  Mazatlan,  in  Mexico,  and  that 
his  mother  was  BasUia  Sanchez,  and  that  he 
"is  now  living  as  a  foster  son  with  Wm. 
Dohrmann,  M.  D.,  *  •  •  and  with  the 
latter's  family."  This  Is  a  good  aclcnowl- 
edgment  of  an  illegitimate  child,  so  as  to 
make  him  the  heir  of  the  person  acknowl- 
edging him,  under  section  1387,  Civ.  Code,  but 
falls  far  short  of  an  adoption  under  section 
230,  Civ.  Code.  But  secUon  1387,  Civ.  Code, 
however,  does  not  aid  respondent  in  this 
case,  for,  by  its  express  terms,  he  does  not 
represent  his  father  by  inheriting  any  part 
of  the  estate  of  his  kindred.  The  court  finds 
that  Jose  Maria  de  Laveaga  had  no  family 
except  his  said  child,  but,  as  shown  by  the 
evidence,  his  said  child  never  lived  with 
him  anywhere,  either  on  his  ranch,  or  while 
he  was  a  clerk  in  the  city  of  San  Francisco, 
or  elsewhere.  It  is  true,  be  paid  for  his  sup- 
port and  education  in  the  family  of  Dr. 
Dohnnann  up  to  the  time  of  bis  own  death, 
and  that  his  brother  Jose  Vicente  thereafter, 
up  to  his  death,  did  contribute  something 
towards  the  support  and  education  of  the  re- 
spondent. But  Jose  Maria  never  received 
him  into  his  family,  or  into  or  among  his 
kindred,  and  did  not  treat  the  respondent  as 
if  he  were  a  legitimate  child,  but,  on  the 
contrary,  treated  him  and  referred  to  him 
as  an  illegitimate  child.  The  findings  of  the 
court  In  the  premises  are  not  supported  by 
the  evidence,  and  the  conclusion  that  "there- 
by said  Anselmo  .Tose  Maria  de  Laveaga  be- 
came, for  all  purposes,  the  legitimate  child 
of  snid  Jose  Maria  de  Laveaga  from  the  time 
of  the  birth  of  said  Anselmo  Jose  Maria  de 
Ijjveaga,"  is  contrary  to  law.    The  court  be- 


low seems  to  have  acted  upon  the  theory  that, 
where  the  father  of  an  illegitimate  child  has 
no  family,  the  provision  of  the  Code  in  ques- 
tion in  that  respect  may  be  dispensed  with. 
This  cannot  be  done.  The  Legislature  adopt- 
ing section  230  evidently  went  as  far  as  pub- 
lic policy  would  justify  in  this  respect,  and 
the  language  is  too  plain  to  be  misunder- 
stood. The  father  of  an  illegitimate  child, 
in  order  to  adopt  him  as  legitimate,  must  not 
only  publicly  acknowledge  him  as  bis  own. 
but  must  receive  him  into  bis  family,  and,  if 
he  have  a  wife,  with  her  consent  It  does  not 
say  that  he  must  receive  him  Into  bis  fam- 
ily if  be  has  a  family,  and,  if  not,  in  that 
case  can  receive  him  or  send  him  elsewhere; 
.but  having  a  family,  or  at  least  a  borne  in 
which  he  can  receive  liim,  is  one  of  the  car- 
dinal conditions  prescribed  for  sucli  adop- 
tion. 

There  la  no  former,  decision  of  this  court 
which  can  be  taken  as  authority  against  the 
views  above  expressed,  although  some  ex- 
pressions of  individual  Justices  adverse  to 
those  views  may  be  found.  In  re  Jessup,  81 
Cal.  408,  21  Pac.  97G,  22  Pac.  742,  6  L.  R.  A. 
594,  is  the  only  case  where  an  opinion  con- 
curred in  by  a  majority  of  the  court  has  in- 
timated any  contrary  views;  but  in  that  case 
what  was  intimated,  although  not  clearly 
expressed,  on  the  subject,  was  unnecessary 
to  the  decision.  Moreover,  the  opinion  was 
concurred  in  by  only  four  of  the  Justices,  one 
of  whom  afterwards  expressed  dissatisfac- 
tion with  it,  declaring  that  it  was,  so  far  as 
the  question  here  involved  is  concerned, 
mere  dicta,  and  «aid:  "I  concurred  in  tbe 
opinion;  but  as  I  was  thoroughly,  convinced 
that  tbe  facts  in  the  case  did  not  bring  It 
within  the  Code,  imder  any  possible  con- 
struction of  it,  I  must  have  failed  to  consider 
as  thoroughly  as  I  should  have  done  tbe 
views  above  referred  to.  Upon  mature  de- 
liberation, I  am  satisfled  that  they  are 
wrong.  See  Blythe  v.  Ayres,  98  Cal.  503.  HI 
Pac.  01.'),  19  L.  R.  A.  40."  Under  these  cir- 
cumstances. In  re  Jessup  cannot  be  taken  as 
an  authority  on  the  subject  in  any  way  con- 
trolling. In  Blytbe  v.  Ayres,  96  Cal.  557.  31 
Pac.  915,  19  L.  R.  A.  40,  in  an  opinion  by 
one  of  the  justices  there  were  views  express- 
ed contrary  to  those  above  stated;  but  these 
views  were  unnecessary  to  the  decision  of 
the  case,  and,  moreover,  were  concurred  in 
by  only  two  of  the  other  justices.  Justice 
McFarlnnd,  whose  concurring  opinion  -was 
signed  by  Justice  De  Haven,  concurred  In 
the  judgment  on  the  ground  that  the  plain- 
tiff therein  was  heir  of  the  deceased  under 
section  1387  of  the  Code,  but  says:  "I  dis- 
sent from  the  proposition  that  plaintiff  was 
adopted  by  deceased  under  section  23<>. 
•  •  •  How  can  there  tie  a  compliance 
with  a  statute  in  the  absence  of  conditions 
contemplated  by  tbe  statute,  and  absolutely 
necessary  to  give  it  effect?  The  provision 
of  the  Code  in  question  assumes  the  existence 
of  a  family;  and  it  assumes  that  there  may 
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be  a  family  In  which  there  to  no  wife,  be- 
cause It  provides  that,  if  there  be  a  wife,  she 
must  consent  to  recelre  the  Illegitimate 
ohlld  into  the  family.  •  ♦  ♦  There  must, 
however,  be  a  family  into  which  the  child 
can  be  received;  and,  when  that  condition  is 
not  present,  the  provision  of  the 'Code  under 
(llscnssion  can  have  no  operation."  In  Gar- 
ner V.  Judd,  136  Cal.  394,  OS  Pac.  1026,  cited 
hy  respondent,  the  question  here  involved 
was  not  before  the  court,  and  was  not  con- 
sidered. 

With  lax  laws  on  the  subject  of  divorce, 
and  the  lax  administration  of  such  laws,  it 
only  requires  that  all  distinction  l>etween  le- 
gitimates and  Illegitimates  be  abolished,  to 
practically  abolish  also  the  marital  relation, 
niKl  thus  destroy  the  home,  with  all  its  hal- 
lowed associations.  Society  itself  is  but  the 
aggr^ation  of  families,  and  to  the  extent 
tlmt  we  weaken  the  family  tie  we  sap  the 
foundation  of  society.  The  history  of  man- 
kind fortunately  Illustrates  that  no  laws  of 
any  people  have  ever  attempted  to  abolish 
all  distinctions  between  legitimate  and  ille- 
jjltimate  children.  For  a  brief  period  in  the 
terrible  history  of  the  French  Revolution  an 
innovation,  in  a  limited  sense,  was  attempt- 
ed, and  in  reference  to  this  innovation  Chan- 
cellor Kent  says:  "In  June,  1793,  in  the 
midst  of  a  total  revolution  In  government, 
morals,  and  laws,  bastards,  duly  recognized, 
were  admitted  to  all  the  rights  of  lawful 
children.  But  the  Napoleon  Code  cheeked 
this  extreme  innovation."  4  Kent's  Com.  415. 
That  the  marriage  relation  is  the  foundation 
of  all  society  has  been  so  frequently  expressed 
by  this  court  that  It  Is  entirely  unnecessary  to 
refer  to  the  cases  wherein  it  is  so  held. 
Courts  of  other  jurisdictions,  It  may  be  said, 
Iiave  also  uniformly  so  decided.  In  Reyn- 
olds v.  United  States,  98  U.  S.  145,  25  L.  Kd. 
'244,  the  Supreme  Court  of  the  United  States, 
I)asslng  upon  the  anti-polygamy  legislation, 
says:  "Marriage,  while  from  its  very  nature 
a  sacred  obligation,  is  nevertheless.  In  most 
civilized  nations,  a  civil  contract,  and  usually 
regulated  by  law.  Upon  It  society  may  be 
said  to  be  bnilt,  and  out  of  its  fruits  spring 
social  relations  and  social  obligations  and  du- 
ties, with  which  government  is  necessarily 
required  to  deal."  In  Murphy  v.  Ramsay, 
114  U.  S.  15,  5  Sup.  Ct  747,  29  L.  Ed.  47,  it  is 
said  by  the  same  covact:  "Certainly  no  legis- 
lation can  be  supposed  more  wholesome  and 
necessary  In  the  founding  of  a  free,  self- 
Roveming  commonwealth,  fit  to  take  rank  as 
one  of  the  co-ordinate  states  of  the  Union, 
than  that  which  seeks  to  establish  it  on  the 
basis  of  the  idea  of  the  family,  as  consisting 
In  and  springing  from  the  union  for  life  of 
one  man  and  one  woman  in  the  holy  estate  of 
matrimony— the  sure  foundation  of  all  that 
Is  stable  and  noble  in  onr  civilization,  the  best 
gu.nranty  of  that  reverent  morality  which  is 
the  source  of  all  beneficent  progress  in  social 
and  political  improvement."  Also  by  the 
same  court  in  Maynard  v.  Hill,  125  U.  S. 


190,  8  Sup.  Ct.  723,  31  L.  Ed.  654,  speaking  of 
marriage.  It  Is  said:  "It  Is  an  institution,  in 
the  maintenance  of  which  in  Its  purity  the 
public  is  deeply  interested,  for  it  is  the  foun- 
dation of  the  family  and  of  society,  without 
which  there  would  be  iieitlier  civilization  nor 
progress."  As  already  said,  the  Legislature, 
in  adopting  section  230,  Civ.  Code,  has  gone 
as  far  as  public  policy  will  Justify,  and  the 
court  does  not  feel  inclined,  even  if  it  had 
the  right  so  to  do,  to  go  beyond  the  plain  lan- 
guage of  the  law  declared  by  the  Legislature 
in  this  respect. 

Our  conclusion  from  the  foregoing,  there- 
fore. Is  that  the  respondent  was  never  adopt- 
ed so  as  to  be  deemed  a  legitimate  child  of 
Jose  Maria  de  Laveaga  as  required  by  section 
230,  Civ.  Code,  and  therefore  is  not  entitled  to 
inherit  any  part  of  "this  estate.  Whether,  ac- 
cording to  the  provisions  of  section  1387,  Civ. 
Code,  it  is  possible  for  An  illegitimate  child 
to  inherit  from  a  collateral  kin,  except  in  the 
event  of  the  marriage  of  his  parents,  and  his 
adoption  into  the  family  created  by  that  mar- 
riage, as  contended  by  appellants,  it  is  not 
necessary  here  to  determine. 

The  ijortlon  of  the  Judgment  and  decree  ap- 
pealed from  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  opinion. 

We  concur:  McFARLAXD,  J.;  HEN- 
SHAW,  J.;  SHAW,  J.;  ANGELLOTTI.  J.; 
L0RK5AX,  J. 

(March  11,  1904.) 

BE.\TTY,  C.  J.  (dissenting).  For  want  of 
time,  I  have  never  been  able  to  make  such  an 
examination  of  the  voluminous  record  and 
printed  arguments  in  this  case  as  would  war- 
rant me  in  saying  that  the  judgment  of  the 
superior  court  is  free  from  error;  but  the 
denial  of  respondent's  petition  for  a  rehear- 
ing gives  me  occasion  to  say  that,  so  far  as 
the  opinion  of  the  court  may  seem  to  imply 
that  the  evidence  does  not  sustain  the  find- 
ings of  the  trial  Judge  to  the  efCect  that  re- 
spondent's father  did  publicly  acknowledge 
him  as  his  own  child,  and  treat  him  as  if  be 
were  legitimate.  It  is  not,  in  my  opinion, 
sustained  by  the  record.  There  Is  not  only 
snfllclent  evidence,  but,  I  think,  strongly  pre- 
ponderating evidence,  in  support  of  tlieso 
findings.  The  principal  ground  of  the  de- 
cision, however,  as  I  understand  the  opinion 
of  the  court,  is  the  failure  of  his  father  'to 
receive  the  respondent  Into  his  family;  and, 
in  connection  with  this  point,  it  is  held  that 
reception  into  the  family  of  the  father  is  an 
indispensable  condition  of  legitimation,  un- 
der section  230  of  the  Civil  CJode,  rendering 
it  impossible  for  a  father  who  is  without  a 
family  and  without  a  home  to  confer  the 
status  of  legitimacy  upon  a  ctilld  born  out  of 
wedlock.  The  contrary  was  held  in  the  Jes- 
sup  Case,  81  Cal.  408,  21  Pac.  976,  22  Pac. 
742,  6  L.  R.  A.  594;  and  it  was  a  point  de- 
cided, and  not,  as  stated  in  the  opinion  of  the 
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court,  obiter  dictum.  The  effect  of  the  de- 
cision in  that  case  was  to  remand  the  cause 
for  a  new  trial,  and  It  was  the  duty  of  the 
court  to  decide  the  questions  which  must  nec- 
essarily arise  upon  the  new  trial,  one  of 
which  was  the  proper  construction  of  section 
230,  as  to  the  possibility  of  legitimation  in 
the  case  of  a  father  without  a  family  and 
without  a  home.  Neither  was  the  decision 
then  made  upon  this  point  concurred  in  by 
a  bare  majority  of  the  court  The  four  Jus- 
tices who  signed  Justice  Fox's  opinion  award- 
ing a  new  trial  necessarily  concurred  in  what 
he  said,  and  a  fortiori  the  three  Justices  who 
dissented  from  the  judgment  have  concurred 
on  this  point,  for  it  was  absolutely  essential 
to  an  affirmance  of  the  Judgment  to  hold  that, 
where  the  father  has  no  family  and  no  home, 
he  is  not  by  that  cbrcumstance  deprived  of 
the  power  to  confer  the  status  of  legitimacy 
upon  his  illegitimate  offspring.  It  Is  possi- 
ble, notwithstanding  the  mature  considera- 
tion given  to  the  Jessup  Case,  that  the  court 
may  have  been  in  error  In  applying  the  prin- 
ciple of  liberal  construction  to  the  statute. 
Instead  of  construing  It  strictly  and  literally, 
as  it  is  construed  here;  but  I  cannot  concur 
in  a  reversal  of  that  cas^  which  is  put  upon 
the  untenable  ground  that  the  point  was  not 
decided,  and  that  the  so-called  dictum  of  the 
court  was  concurred  in  by  a  bare  majority  of 
the  Justices.  Under  the  circumstances,  I 
think  the  case  deserved  further  consideratioa. 


(142  Cat.  no 

PEOPLE  V.  GOODRICH.    (Cr.  1,060.) 

(Supreme  Conrt  of  California.    Feb.  13,  1904.) 

BMBEZZL-EMKNT— INFORMATION— SUFFICIENCY 
—FIDUCIARY  CAPACITY— FORMATION  OF  IN- 
TENT—TIMB>-DBP0S1T10NS—DILIQKNCB. 

1.  Pen.  Code,  f  603,  defines  embezzlement  to 
be  the  fraudulent  appropriation  of  property  by 
a  person  to  whom  it  has  been  intrusted.  Held, 
that  an  information  for  embezzlement  need  not 
necessarily  set  out  the  particulars  constituting 
the  fiduciary  relation. 

2.  Where  an  information  for  emlwzzlement  al- 
leged that  defendant  was  intrusted  as  bailee 
with  a  launch  for  the  purpose  of  taking  it  to 
a  certain  place,  and  there  purchasing  it,  or,  in 
case  be  did  not  purchase  it,  delivering  it  to  its 
owner,  and  that  defendant  did  not  take  the 
launch  to  the  place  agreed  or  purchase  it,  and 
embezzled  the  same,  etc.,  the  information  suffi- 
ciently showed  that  defendant  was  intrusted 
with  the  launch  as  a  bailee. 

3.  On  a  prosecution  for  embezzlement  of  a 
launch,  it  appeared  that  in  S.  county  defendant 
negotiated  with  the  owner  for  the  purchase  of 
it,  and  it  was  agreed  that  defendant  should  take 
the  launch  from  where  it  was  in  that  county 
to  another  place  in  the  same  county,  when  he 
should  have  the  privilege  of  purchasing  it,  but 
that  instead  of  taking  the  launch  to  the  place 
agreed  on  he  took  it  to  a  place  in  another 
county,  and  shortly  thereafter  started  with  it 
<»i  a  sea  voyage.  Just  before  starting  on  the 
voyage  defendant  wrote  the  owner  that  he  was 
gomg  away  on  business.  BeM,  that  the  evi- 
dence warranted  a  finding  that  the  intent  to 
embezzle  was  formed  while  defendant  was  in 
S.  county,  and  not  after  he  reached  the  place 
from  which  he  commenced  his  voyage. 

4.  Pen.  Code,  §  503,  defines  embezzlement  to 

S  i.  See  Embezzlement,  vol.  18,  Cent.  Dig.  i  t. 


be  the  fraudulent  appropriation  of  property  by 
one  intrusted  with  it.  Defendant  was  mtnisted 
with  a  launch  tor  the  purpose  of  taking  it  from 
one  place  to  another,  on  an  understanding  that 
he  might  have  the  privilege  of  purchasing  it 
after  arriving  at  Ixis  destination,  or  else  deliver 
it  to  the  owner,  but  he  did  not  take  it  to  the 
place  agreed,  but  took  it  to  another  place,  and 
storted  on  a  voyage  with  it.  Meld,  that  it  was 
not  necessary  for  the  owner  to  have  made  a 
demand  for  the  return  of  the  launch  in  order 
to  constitute  defendant's  offense  that  of  em- 
bezzlement. 

5.  On  a  criminal  prosecution  the  trial  was  set 
for  April  14th,  and  continued  to  May  5tli,  be- 
cause of  the  absence  of  the  prosecuting  witness. 
Before  offering  the  deposition  of  the  prosecuting 
witness  on  May  5th,  it  was  shown  that  efforts 
had  been  made  to  serve  a  subpoena  on  him,  but 
that  the  only  information  that  could  be  obtained 
about  him  was  that  he  was  in  another  state. 
Held,  that  the  evidence  of  diligence  was  suffi- 
cient. 

Commissioners'  Decision.  Department  2. 
Appeal  from  Superior  Court,  Sacram«it» 
County;  E.  C.  Hart,  Judge. 

W.  F.  B.  Goodrich  was  convicted  of  em- 
bezzlement, and  he  appeals.    Affirmed. 

See  71  Pac.  509. 

William  F.  Renfro,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  and  C.  N.  Post  Asst  Atty. 
Gen.,  for  the  People. 

CHIPMAN,  C.  Defendant  was  convicted 
of  the  crime  of  embezzling  a  certain  gasoline 
launch,  the  property  of  one  McDade,  in  the 
county  of  San  Joaquin.  Defendant  appeals, 
from  the  Judgment  of  conviction  and  from 
the  order  denying  bla  motion  for  a  new  trial. 
The  Information  charged  that  defendant  **oa 
or  about  the  16th  day  of  November,  1901,  pri- 
or to  the  filing  of  this  Infwmation,  •  •  * 
was  then  and  there  Intrusted  as  bailee  by 
one  Hi%h  McDade  with  one  gasoline  launch, 
for  the  purpose  of  bringing  the  same  from 
States  Island  In  said  San  Joaquin  county, 
California,  to  the  city  of  Stockton,  In  said 
San  Joaquin  county,  and  there  purchasing 
the  same,  or  in  case  he,  the  said  W.  F.  B. 
Goodrich,  did  not  purchase  the  said  gaso- 
line launch  on  or  before  the  16th  day  of  No- 
vember, 1001,  he,  the  said  Goodrich,  agreed 
then  and  there  to  deliver  the  said  gasoline 
launch  to  its  owner,  the  said  Hugh  McDade, 
on  or  about  the  16th  day  of  Novembo:,  1901." 
Ownership  and  value  of  the  property  in  Mc- 
Dade is  then  alleged,  and  that  Goodrich  did 
not  bring  the  launch  to  Stockton  or  purchase 
it  then  or  at  all,  or  deliver  it  to  the  owner 
as  agreed  or  at  all;  "but  thereafter,  on  or 
about  the  16tta  day  of  November,  1901,  the 
said  W.  F.  B.  Goodrich  did  willfully,  unlaw- 
fully, and  feloniously  embezzle  and  fraudu- 
lently convert  to  bis  own  use  the  said  launch, 
without  the  consent  or  authorization  of  said 
Hugh  McDade,  and  not  In  the  due  and  law- 
ful execution  of  his  said  trust  contrary,"  etc. 

1.  Defendant  urges  eiTor  in  the  order  of 
the  court  ovenniling  his  demurrer  to  the  in- 
formation, because,  first,  the  launch  was  de- 
livered on  condition  that  the  title  should 
pass  on  the  payment  of  the  purchase  price  at 
some  future  day,  and  hence  he  was  not  » 
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bailee;  second,  the  time,  within  which  de- 
fendant had  to  purchase  the  launch,  namely, 
November  16,  1901,  had  not  expired  at  the 
time  of  the  alleged  conversion,  namely,  No- 
vember 16,  1001.  Defendant's  argument  Is 
that  "the  contract  of  bailm«it  set  forth  in 
the  information  shows  that  the  delivery  of 
the  launch  to  appellant  was  on  the  footing  of 
a  sale  and  payment  would  have  been  a  com- 
plete performance."  It  was  said  in  People  v. 
Gordon,  133  Cal.  328,  65  Pac.  746:  "The  es- 
sential elements  of  embezzlement  are  the 
Dduciary  relations  arising  when  one  intrusts 
property  to  another,  and  the  fraudulent  ap- 
propriation of  the  property  by  the  latter. 
Pen.  Code,  §  503.  The  origin  or  particulars 
of  the  relation  need  not  be  stated"— citing  2 
Bishop's  Crim.  Law,  {  323a.  The  Informa- 
tion In  the  present  case  would  have  been  suf- 
ficient without  setting  forth  the  particulars 
constituting  the  fiduciary  relation.  But  hav- 
ing stated  them,  the  pleader  should  perhaps 
be  bound  by  their  legal  effect.  We  are  un- 
able to  agree  with  appellant  that  the  facts 
show  a  conditional  or  any  sale.  It  plainly 
appears  that  the  launch  was  intrusted  to  de- 
fendant as  bailee  "for  the  purpose  of  bring- 
ing the  same  from  Staten  Island,  in  San 
Joaquin  county,  California,  to  the  city  of 
Stoclcton,  in  said  county,  and  of  there  pur- 
chasing the  same."  He  was  to  bring  the 
launch  to  Stocltton,  and  when  he  did  so  he 
was  to  have  the  privilege  of  purchasing  on 
or  before  a  certain  day.  Upon  what  terms 
be  could  purchase  does  not  appear.  He  was 
charged  with  the  trust  of  first  delivering  the 
launch  to  Its  owner,  and  nothing  In  the  in- 
formation shows  that  defendant  was  auth(»-- 
Ized  to  deal  with  the  property  as  his  own  or 
to  pay  for  it  at  any  price.  What  the  details 
of  the  agreement  were  must  be  looked  fc*  In 
the  evidence,  and  this  cannot  be  Imported  in- 
to the  Information.  He  Is  distinctly  charged 
with  being  intrusted  as  bailee  with  the  prop- 
erty of  another,  and  of  having  feloniously 
embezzled  and  converted  it  to  his  own  use  in 
violation  of  bis  trust  The  information,  in 
our  opinion,  is  sufficient.  Pei^le  v.  Johnson, 
71  Cal.  384,  12  Pac.  261;  People  ▼.  Gordon, 
supra;  People  v.  McLean,  135  Cal.  306,  67 
Pac.  770. 

2.  It  Is  urged  that  the  court  was  without 
Jurisdiction,  the  claim  being  that  the  laimch 
was  in  the  city  and  county  of  San  Francisco 
on  the  day  of  the  alleged  conversion,  "on  or 
about  November  10, 1901."  It  appeared  from 
the  evidence  of  McDade  that  defendant  came 
to  witness  at  his  ranch  near  Stockton,  and 
stated  that  he  had  heard  that  witness  bad  a 
launch  for  sale.  The  launch  was  then  at 
Eagle  Tree,  Stnten  Island,  San  Joaqulu  coun- 
ty. In  charge  of  Herbert  Waite.  Witness 
tQld  defendant  the  boat  was  for  sale,  but  he 
would  first  have  to  communicate  with  Walte. 
He  made  an  appointment  to  meet  defendant 
in  Stockton,  on  Saturday,  October  10th.  and 
they  did  meet  there  on  that  day.  McDade 
testified  tliat  defendant  was  to  go  to  Staten 


Island  and  bring  the  launch  to  Stockton, 
wMch  defendant  said  he  could  do  in  thirty- 
six  hours.  Witness  told  defendant  to  "be 
here  by  Thursday;  If  not,  not  later  than  Sat- 
urday;" and  he  replied,  "I  will  be  here." 

On  the  following  day  (Sunday)  McDade 
gave  defendant  a  written  order  directed  to 
Walte  for  the  launch,  and  Walte  testified 
tliat  defendant  presented  the  order  between 
the  10th  and  15th  of  November,  1001.  "Wit- 
ness showed  defendant  how  to  run  the 
launch,  and  he  took  It  and  started  away 
,down  the  Mokelumne  river,  and  tliat  was  the 
last'the  witness  saw  of  him.  There  was  a 
man  named  Odin  with  defendant  at  the 
time."  Odin  testified  that  on  defendant's 
taking  possession  of  the  launch  they  went  di- 
rectly to  Benicla,  thence  to  San  Francisco, 
where  the  launch  was  fitted  out  and  provi- 
sioned for  a  sea  voyage,  and  after  10  or  15 
days  they  put  to  sea  through  the  Golden 
Gate,  and  proceeded  south  along  the  coast, 
putting  into  luirbor  occasionally,  and  defend- 
ant was  finally  arrested  at  Santa  Barbara  in 
possession  of  the  launch.  To  reach  San 
Francisco  it  was  necessary  for  defendant  to 
pass  down  the  Mokelumne  river  to  its  Junc- 
tion with  the  San  Joaquin  river,  and  to  take 
the  launch  to  Stockton,  as  he  bad  agreed,  he 
should  Iiave  turned  up  the  San  Joaquin  riv- 
er. Instead  of  doing  so  he  made  for  Benlcia, 
where  he  arrived  the  day  he  departed  from 
Eagle  Tree,  Staten  Island.  We  think  the  Jury 
were  warranted  In  finding  that  the  Intent  of 
defendant  to  embezzle  the  launch  was  form- 
ed while  he  was  In  San  Joaquin  county,  and 
not  after  he  reached  San  Francisco.  The  In- 
herent difficulty  of  proving  by  direct  evi- 
dence the  intent  with  which  an  act  is  con- 
ceived makes  the  Intent  a  legitimate  infer- 
ence from  the  act  Itself  and  the  attendant 
circumstances.  The  fact  that  defendant  re- 
ported by  letter  to  McDade  while  defendant 
was  at  San  Francisco  is  not  necessarily  in- 
consistent with  his  liaving  the  intent  to  em- 
bezzle at  the  time  he  received  the  launch. 
This  he  may  have  done  to  allay  the  owner's 
suspldons.  On  defendant's  own  admission 
he  wrote  to  the  owner  shortly  before  he  put 
to  sea  that  he  was  going  to  Albany,  Or.,  to 
arrange  some  buslnes  there.  He  did  not  go 
to  Albany,  but  turned  the  nose  of  the  launch 
along  the  southern  coast. 

3.  We  think  also  the  time  of  embezzle- 
ment was  established  by  sufficient  evidence. 
Nor  was  It  necessary  for  the  owner  to  have 
first  made  a  demand  for  the  return  of  the 
launch  In  order  to  constitute  the  offense  that 
of  embezzlement.  People  v.  Gordon,  supra; 
People  V.  Ward,  134  Cal.  301,  66  Pac.  372. 

4.  It  is  contended  tliat  the  deposition  of 
McDade  was  improperly  admitted.  The  trial 
was  first  set  for  April  14, 1903,  and  on  motion 
of  the  district  attorney  the  cause  was  con- 
tinued to  May  5th,  because  of  the  absence 
of  McDade  from  the  state.  The  cause  was 
called  May  5tb,  and  a  Jury  obtained  May  6th. 
Preliminarily  to  olTering  McDade's  deposi- 
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tlon,  It  was  shown  that  reasonable  effort  was 
mnde  to  serve  a  subpcena  upon  him,  and  that 
the  only  information  the  sheriff  and  his  dep- 
uty could  get  was  that  McDade  was  in  the 
state  of  Nevada,  and  this  was  also  satisfac- 
torily shown  by  the  testimony  of  McDade's 
wife. 

AVe  think  the  evidence  of  diligence  was 
sufficient.  People  v.  Mclntyre,  127  Cal.  423, 
50  Pac.  779. 

The  certificate  of  the  shorthand  reporter 
complies  with  the  requirements  of  section 
8(>9,  Pen.  Code.  It  is  tree  from  the  inflrml- 
ties  found  in  the  certificate  In  People  v. 
Ward,  105  Cal.  052,  39  Pac.  33,  cited  by  ap- 
pellant. The  question  suggested  as  to  the 
regularity  of  the  appointment  of  the  short- 
hand reporter  is  not  before  us.  On  the  point 
raised,  see  People  v.  Mclntyre,  supra. 

There  was  an  attempt  to  show  that  the 
deposition  as  read  varied  in  some  particulars 
from  the  reporter's  notes.  The  variance  was 
inconsequential,  and  it  clearly  appears  it  was 
not  in  the  least  harmful.  People  v.^ Mclntyre, 
supra. 

5.  Objection  is  made  to  certain  modifica- 
tions made  by  the  trial  Judge  in  defendant's 
Instructions  Nos.  10  and  26,  and  in  refusing 
Instruction  No.  27.  The  court  instructed  the 
Jury  quite  fully,  and  as  favorably  we  think 
as  defendant  was  entitled  to,  upon  the  prin- 
ciples of  law  involved  in  the  case,  and  upon 
the  points  covered  by  Instructions  16  and  26. 
So  far  as  we  can  see,  the  modifications  made* 
by  the  court  were  necessary  to  a  correct 
statement  of  the  law.  No.  27,  among  other 
things,  stated:  "That  a  bailee  is  not  bound 
to  deliver  a  thing  deposited  without  demand, 
even  where  the  deposit  is  made  for  a  speci- 
fied time;"  and  that  defendant  could  not  be 
convicted  unless  It  should  appear  "that  a  de- 
mand was  made  upon  this  defendant  by  Mc- 
Dade for  the  return  of  said  launch,  and  that 
the  defendant  had  refused  to  return  the 
same."  Conceding  that  such  a  rule  would 
be  applicable  in  some  cases,  this  one  was  not 
in  that  class. 

The  Judgment  and  order  should  be  af- 
firmed. 

We  concur:    COOPER,  C;  GRAY,  O. 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgment  and  order  are  affinned: 
hORIC^N,  J.;  McFARLAND,  J.;  HEN- 
SHAW,  J. 

(34  Wash.  216) 

OUDIN  &  BERGMAN  FIRE  CLAY  MIN.  & 
MFG.  CO.  V.  CONLAN  et  al. 


(Supreme  Court  of  Washington. 
19(M.) 


March  1, 


CORPORATIONS— TRUSTBES-QUALTPICATTONS— 
OWNERSHIP  OF  STOCK  —  STOCKHOLDERS — 
RIGHT  TO  CONTROL  ASSETS— APPEAL— DIS- 
MISSAL—DETERMINATION   OF   CO.XTROVERSY. 

1.  Under  1   Ballinger's  Ann.   Codes  &  St.  § 
4255.  requiring  trustees  of  a  corporation  to  be 

f  1.  Seo  Corporations,  toI.  12,  Cent.  Dig.  {  1261. 


stockholders,  wher»  a  tnistee  of  a  corporation 
sold  all  of  his  stock  he  thereby  ipso  facto  ceased 
to  be  a  trustee. 

2.  A  mere  stoi^kholder  of  a  corporation  has 
no  right  to  possession  and  coutrol  of  the  cor- 
porntion's  property  as  against  a  regularly  qual- 
ified trustee  who  was  also  president  of  the 
company. 

3.  Where,  pending  a  suit  to  restrain  a  trus- 
tee of  a  corporation,  and  one  who  was  merely 
a  stockholder,  from  exercising  any  coutrol  over 
the  corpoiation's  affairs,  the  trustee  testified 
under  oath  that  be  had  sold  all  of  his  stock, 
and  had  no  interest  in,  and  had  severed  his  con- 
nection with,  the  company,  an  appeal  by  snch 
trustee  and  the  stockholder  from  a  judgment 
for  plaintiff  will  be  dismissed  on  the  ground 
that  there  was  no  controversy  between  the  par- 
ties. 

Appeal  from  Superior  Court,  Spokane 
County;   Henry  L.  Kennan,  Judge. 

Suit  by  the  Oudin  &  Bergman  Fire  Clay 
Mining  &  Manufacturing  Company  against 
Thomas  F.  Conlan  and  another.  On  motion 
to  dismiss  appeal.    Motion  granted. 

Dauson  &  Huneke  and  R.  L.  Edmistoa 
for  appellants.  Thayer  &  Bell,  for  respond- 
ent. 

PER  CURIAM.  Respondent  moves  to  dis- 
miss this  appeal  on  the  ground  that  the  con- 
troversy between  the  parties  has  ceased,  as 
far  as  matters  involved  in  this  appeal  are 
concerned.  The  suit  wis  brought  b.r  the  re- 
spondent corporation  against  the  appellants 
to  procure  an  Injunction  against  appellants, 
preventing  them  from  interfering  with  re- 
spondent's business,  from  exercising  or  as- 
suming to  exercise  any  control  over  the  af- 
fairs of  the  coriwration,  or  authority  over  the 
workmen  engaged  at  respondent's  place  of 
business,  and  from  selling  or  offering  to  sell 
any  of  the  property  ,of  the  corporation.  It  is 
alleged  that  until  the  22d  day  of  April,  1903, 
the  entire  stock  of  the  corporation  was  own- 
ed as  follows:  Charles  P.  Oudin,  1  share; 
Eva  M.  Oudin,  749  shares;  Thomas  F.  Con- 
lan, 375  shares;  and  Martin  L.  Bergman,  375 
shares:  that  on  said  22d  day  of  April  said 
Bergman  transferred  to  said  Oonlan  all  of 
the  stock  theretofore  owned  by  Bergman; 
that  until  the  time  of  said  transfer  said 
Charles  P.  Oudin  and  said  Bergman  consti- 
tuted the  board  of  trustees  of  said  corpora- 
tion; and  that  said  Charles  P.  Oudin  was 
president  and  treasurer,  and  said  Bergman 
was  vice  president  and  secretary  of  the  said 
board.  It  Is  further  alleged  that  on  April 
21,  1903,  said  Bergman  resigned  his  oflSce  as 
vice  president  and  secretary,  and  notified  the 
president,  who  was  also  the  remaining  trus- 
tee, to  that  effect;  that  on  the  23d  day  of 
.\pril  respondent,  through  Its  said  president, 
notified  said  Bergman,  who  had  theretofore 
been  working  at  the  pottery  of  resi>ondent. 
that,  ha\1ng  severed  his  connection  with  re- 
spondent, he  must  forthwith  leave  the  prem- 
ises of  the  company,  and  cease  to  have  any- 
thing to  do  with  Its  business;  that  said 
Bergman  thereupon  surrendered  peaceable 
possession  of  the  company's  property  to  said 
Oudin,  as  the  sole  representative  of  tbe  com- 


Digitized  by 


Google 


Wash.)   OUDIN  &  BERGMAN  PIBB  CLAY  MIN.  &  MPG.  CO.  v.  CONLAN. 


791> 


pany,  and  withdrew  from  the  premises 
peaceably  and  without  resistance  or  protest 
of  any  kind;  that  after  said  Bergman  had 
peaceably  withdrawn,  and  within  a  few 
hours  thereafter,  he  returned  to  the  pottery 
of  respondent  with  said  Conlan;  that  said 
Conlan  had  at  no  time  been  either  an  officer 
or  trustee  of  respondent,  or  in  any  way  con- 
nected with  said  corporation,  except  as  a 
stockholder  therein;  that  said  Bergman  and 
Conlan  thereupon  ent^ed  upon  respondent's 
premises,  and  assumed  to  assert  exclusive 
control  and  authority  over  the  premises  and 
property  there  located,  and  said  Conlan  en- 
tered In  the  books  of  the  company  a  state- 
ment to  the  effect  that  he  thereupon  took 
charge;  that  since  said  time  said  Bergman 
and  Conlan  have  gone  upon  the  premises  of 
the  respondent,  and,  without  right  or  author- 
ity, have  assumed  to  represent  respondent, 
and,  against  the  wishes  and  without  the  con- 
sent of  respondent,  have  sold  and  delivered 
its  goods,  have  exercised  control  over  its 
workmen,  have  collected  money  due  to  It, 
have  countermanded  orders  given  to  the 
workmen  by  said  Oudin,  have  disputed  the 
authority  of  respondent's  officers  over  Its 
workmen,  and  have  Induced  the  workmen  to 
violate  such  orders;  that  said  acts  have  been 
continued  since  the  date  above  mentioned, 
are  now  continuing,  and  will  be  indefinitely 
continued  unless  restrained.  The  answer 
admits  the  sale  and  transfer  of  Bergman's 
stock  to  Conlan,  but  it  is  claimed  that  he  is 
still  a  trustee  of  the  corporation,  and  that  he 
employed  Conlan  to  assist  in  the  manage- 
ment of  the  business.  A  temporary  Injunc- 
tion was  granted,  and  the  appeal  is  from  the 
order  granting  such  Injunction. 

In  support  of  the  motion  to  dismiss,  re- 
spondent submits  the  following  affidavit: 
"Charles  P.  Oudin,  being  firet  duly  sworn,  on 
oath  deposes  and  says:  I  am  the  president 
of  said  respondent  Oudin  &  Bergman  Fire 
Clay  Mining  &  Manufacturing  Company,  and 
make  this  affidavit  upon  its  behalf,  and  state 
that  Martin  L.  Bergman  has  severed  his 
connection  with  respondent,  and  has  so  ad- 
mitted in  open  coiurt  under  oath,  and  on 
August  12,  1903,  In  a  case  then  pending  In 
the  superior  court  of  Spokane  county,  state 
of  Washington,  said  Bergman,  being  ex- 
amined In  regard  to  his  connection  with  re- 
spondent, testified  as  follows:  'Q.  Do  you 
still  claim  to  be  a  trustee  of  this  company? 
A.  I  have  never  resigned.  Q.  Do  you  still 
claim  to  be  a  trustee?  A.  No;  I  do  not.  Q. 
How  much  did  Mr.  Conlan  pay  yon  for  the 
quarter  interest?  (Objected  to  as  immaterial. 
Objection  sustained.)  Q.  How  much  did  he 
pay  you  for  the  half  Interest?  (Same  objec- 
tion. Objection  sustained.  Exception.)  Q. 
Do  you  still  own  any  stock  in  this  company? 
A.  No.  sir.  Q.  Have  you  got  any  agree- 
ment by  which  you  could  get  stock  from  Mr. 
Conlan?  A.  No,  sir.  Q.  Yon  are  absolutely 
out  of  It?  A.  -Absolutely  out  of  it.  Q.  Ceas- 
ed your  connection  with  the  company?    A. 


Except  my  resignation  as  secretary  and  man- 
ager. Q.  Do  you  claim  to  be  manager  yet? . 
A.  No;  I  do  not  claim  It,  but  my  resignation 
has  not  gone  in,  that  I  know  ot.  Q.  You 
have  severed  your  connection  with  the  com- 
pany? A.  Yes,  sir.' "  In  response  to  the 
above  affidavit,  and  in  resistance  of  the  mo- 
tion to  dismiss,  appellants  submit  the  fol- 
lowing affidavit:  "Martin  L.  Bergman,  be^ 
ing  first  duly  sworn,  on  oath  deposes  and 
says  that  he  has  never  resigned  nor  tender- 
ed his  resignation  as  secretary,  vice  presi- 
dent, and  manager  of  the  Oudin  &  Bergman 
Fire  Clay  Mining  &  Manufacturing  Com- 
pany; that  he  has  at  all  times  claimed  to  be 
such  secretary,  vice  president,  and  manager, 
and  now  claims  to  be  such;  that  when  affi- 
ant testified  on  August  12,  1903,  as  set  forth 
in  the  affidavit  of  Charles  P.  Oudin,  all  that 
he  intended  to  say  was  that  he  had  sold  all 
his  stock  in  said  company,  and  was  not  a 
stockholder,  but  that  he  was  still  an  officer, 
of  said  company,  as  above  stated;  that  affi- 
ant has  been  advised  by  his  attorneys  that 
he  has  at  all  times  been,  and  now  is,  a  trus- 
tee of  said  corporation,  and  claims  to  be  such 
ti-ustee,  and,  as  stated  by  affiant  in  said  tes- 
timony, affiant  has  never  resigned  or  tendered 
his  resignation  as  trustee  of  said  company." 
It  will  be  observed  that  Bergman,  in  his 
affidavit,  does  not  deny  that  he  testified  as 
stated  in  Oudin's  affidavit  It  is  therefore 
a  conceded  fact,  both  in  his  affidavit  and  In 
the  answer,  that  Bergman  is  not  a  stockhold- 
er In  the  corporation.  He  says,  however, 
that  he  still  claims  to  be  a  trustee.  Not 
being  a  stockholder,  be  is  no  longer  a  trustee. 
Our  statute  (section  425.'),  1  Ballinger's  Ann. 
Codes  &  St.)  requires  that  trustees  of  a 
corporation  shall  be  stockholders  therein. 
"Where  the  charter  requires  the  director  to 
be  a  stockholder,  he  must  continue  to  hold 
stock  during  his  term  of  office.  If  he  sells 
all  his  stock  in  the  company,  he  thereby  be- 
comes disqualified,  and  ceases  ipso  facto  to 
be  a  director."  1  Cook  on  Stock  &  Stock- 
holders, etc.  (3d  Ed.)  {  (523.  Again,  in  Clark 
&  Marshall  on  Private  Corporations,  the  dis- 
cussion of  this  subject  in  section  601  is  con- 
cluded as  follows:  "According  to  the  better 
opinion,  when  the  ownership  of  stock  is  nec- 
essary to  qualify  one  as  a  director,  a  person 
ceases  to  be  a  director  if  he  ceases  to  be  a 
stockholder,  without  any  proceedings  to  re- 
move him,  although  he  may  have  owned 
stock  when  elected."  Again,  in  Mr.  Thomp- 
son's recently  prepared  and  exhaustive  trea- 
tise of  the  Law  of  Corporations,  as  found  in 
10  Cyc,  the  following  statement  appears  at 
page  738  of  said  volume:  "Where  tlie  statute 
requires  that  the  members  of  the  board  must 
be  holders  of  at  least  a  eiven  number  of 
shares,  a  director  who  assi;j;ns  all  his  shares 
to  another  ipso  facto  divests  himself  of  his 
title  to  the  office.  •  •  »"  The  following 
cases  are  also  in  point  on  this  subject: 
Chemical  National  Bank  v.  Colwell.  132  N. 
Y.  250,  30  N.  E.  044;    Sinclair  T.  Dwight,  9 
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App.  Dlv.  207,  41  N.  Y.  Supp.  193;  Ditch  Co. 
V.  Reno  W.  Co.,  17  Nev.  166,  30  Pac.  695. 
Within  the  above  authorities,  Bergman  has 
ceased  to  be  a  trustee,  and  is  not,  therefore, 
entitled  to  exercise  any  control  over  respond- 
ent's property.  Conlan,  being  a  mere  stock- 
holder, has  not  the  right  to  possession  and 
control  of  the  property  of  the  company  as 
against  a  regularly  qualified  trustee  who  Is 
also  the  president  of  the  company.  At  the 
time  of  the  hearing  below,  Bergman  also 
Claimed  to  be  manager  of  the  company;  but 
his  testimony,  set  forth  In  Oudin's  affidavit, 
above,  shows  that  subsequent  to  said  hearing 
be  said  he  did  not  claim  to  be  manager. 
True,  he  said  he  had  not  resigned,  but  he  un- 
qualifiedly answered  that  he  had  severed  his 
connection  with  the  company.  It  is  admit- 
ted that  that  testimony  was  solemnly  given 
under  oath.  The  examination  was  so  direct 
and  simple  that  its  Import  could  not  well 
have  been  misunderstood.  Since  he  Is  nei- 
ther stockholder  nor  trustee,  his  connection 
with  the  company  Is,  in  law,  effectually  sev- 
ered; and  that  fact,  taken  together  with  his 
own  statement  under  oath,  we  think,  estab- 
lishes that  he  no  longer  possesses  any  power 
to  control  the  afFalrs  of  the  corporation. 
There  is  therefore  no  controversy  here  to  be 
determined  on  this  appeal.  In  such  a  case  it 
was  held  In  Hlee  v.  Orr,  16  Wash.  163,  47 
Pac.  424,  that  the  appeal  should  be  dismissed. 
The  motion  here  Is  therefore  granted,  and 
the  appeal  is  dismissed. 


<34  WMh.   221) 

STATE  V.  GLINDEMANN. 

(Supreme  Court  of  Washington.    March  3, 
1904.) 

INCEST  —  INFORMATION  —  CONSTITUTIONAL 

LAW— INSANITY    OF    ACCUSED— EVI- 

DENCE-KEMARKS  OF  COURT. 

1.2  Ballinger's  Ann.  Codes  &  St.  §§  7228, 
7229,  defining  and  punishing  incest,  though  they 
<]o  not  include  knowIedKe  of  the  relationship 
of  the  parties  as  an  element  of  the  crime,  are 
not  violative  of  Const.  U.  S.  Amend  14,  pro- 
viding that  no  state  shall  deprive  any  person 
of  liberty  without  due  process  of  law. 

2.  Under  2  Ballinger^s  Ann.  Codes  &  St.  H 
7228,  7229,  defining  incest,  but  not  including 
knowledge  of  the  relationship  of  the  parties 
as  an  element  of  the  crime,  an  information  need 
not  allege  such  knowledge. 

3.  On  a  trial  for  incest,  in  which  the  defeuse 
of  insanity  was  set  up,  where  it  was  shown 
that  tlie  accused  had  been  adjudged  insane,  it 
was  not  reversible  error  to  exclude  evidence  of 
the  appointment  of  a  guardian  for  him  after 
such  adjudication;  such  evidence  being  merely 
cumulative. 

4.  For  the  court,  in  the  presence  of  the  jury, 
to  dispute  the  statements  of  counsel  and  the 
shorthand  report  of  two  stenographers  as  to 
what  the  answer  of  a  witness  was,  to  strike 
out  her  answer,  and  to  permit  her  to  adopt  the 
court's  version  of  what  her  answer  had  been, 
was  erroneous,  as  a  comment  on  the  evidence. 

Appeal  from  Superior  Court,  Spokane 
County;   William  E.  Richardson,  Judge. 

^  i.  ^ee  Incest,  vol.  27,  Cent.  Dig.  i  9. 


John  Gllndemann  was  convicted  of  Incest, 
and  appeals.    Reversed. 

P.  C.  Shine,  Townsend  &  Moore,  and  W. 
F.  Townsend,  for  appellant.  Horace  Kim- 
ball and  Miles  Polndexter,  for  the  State. 

HADLEY,  J.  Appellant  was  charged 
with  the  crime  of  incest,  committed  wltb 
bis  own  daughter.  Having  been  tried  and 
convicted,  he  has  appealed  to  this  court 

He  first  assigns  as  »Tor  that  the  court 
overruled .  bis  demurrer  to  the  Inf ormaticm. 
The  essential  part  of  the  information  is  aa 
follows:  "That  the  said  defendant,  John 
Gllndemann,  in  the  county  of  Spokane  and 
state  of  Washington,  on  or  about  the  1st  day 
of  January,  1902,  did  willfully,  imlawfnlly, 
and  feloniously  have  sexual  commnve  with 
and  carnally  know  one  Marie  Gllndemann, 
the  said  Marie  Gllndemann  then  and  there 
being  a  female,  and  a  daughter  of  said  Jolm 
Gllndemann,  thereby  committing  the  crime 
of  incest."  Incest  is  defined  in  sectionB 
7228,  7229,  2  Ballinger's  Ann.  Codes  &  St  as 
follows:  "Incest  is  the  sexual  commerce  of 
persons  related  within  the  degrees  wherein 
marriage  is  prohibited."  "Per8<»s  being 
within  the  degrees  of  consanguinity  or  affin- 
ity, within  which  marriages  are  prohibited 
by  law,  whc  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with 
each  other,  or  who  carnally  know  each  oth- 
er, shall  be  deemed  guilty  of  the  crime  ot 
incest.  •  •  •"  It  is  lu-ged  that  actual 
knowledge  on  the  part  of  the  accused  that 
the  relationship  is  withiin  the  said  degrees  of 
consanguinity  is  necessary  in  order  to  con- 
stitute the  crime.  It  is  insisted  that  the 
criminal  Intent  cannot  exist  without  actual 
knowledge  of  the  relationship.  Appellant 
contends  that  the  statute  defining  incest 
should  include  the  element  of  knowledge  on 
the  part  of  an  accused,  and  that  its  failure 
so  to  do  is  in  violation  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United 
States,  as  an  attempt  to  deprive  one  of  liber- 
ty without  due  process  of  law.  But  if  the 
statute  itself  shall  not  for  that  reason  be 
held  to  be  violative  of  the  constitutional  prin- 
ciple, it  is  urged  that  in  any  event  the  infor- 
mation must  go  farther  than  the  statute,  and 
Include  the  element  of  knowledge  in  its  char- 
ging part  before  it  can  be  held  that  it  char- 
ges a  crime.  Appellant  <;ltes  State  v.  McGll- 
very,  20  Wash.  240,  56  Pac.  115,  as  support- 
ing the  view  that  the  information  charging 
one  with  the  crime  of  Incest  must  charge 
knowledge  of  the  relationship  on  the  part  of 
the  defendant  What  is  sa/d  at  page  %0,  20 
Wash.,  page  117,  55  Pac,  Is  particularly  re- 
ferred to,  as  follows:  "The  third  and  last 
objection  to  the  sufficiency  of  the  informa- 
tion is  that  it  does  not  allege  that  Carrie  Bar- 
nett  had  knowledge  of  the  relationship  ex- 
isting between  herself  and  the  defendant 
The  Information  does  allege  that  defendant 
bad  knowledge  of  the  relationship,  and  this 
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is  sufflcleot,  under  our  statute,  without  al- 
leging that  the  female  also  bad  that  knowl- 
edge." It  Is  true,  the  inference  may  be 
drawn  from  the  above  language  that  the 
court  in  that  case  might  bare  held  that  the 
aJlegatioQ  of  knowledge  was  necessary,  if  It 
bad  been  omitted  as  to  the  defendant.  How- 
ever, the  point  raised  here  was  really  not  de- 
cided in  that  case.  On  this  subject  the  fol- 
lowing statement  of  the  role  appears  In  vol- 
ume 16,  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
138:  "Where  the  statutes  are  silent  as  to 
any  scienter,  as  where  they  do  not  use  the 
words  'knowingly,'  'wlllfnlly,'  or  the  like,  in 
describing  the  offense,  it  will  not  be  neces- 
sary to  allege  and  prove  affirmatively  that 
the  defendant  Isnew  the  relationship  existing 
between  him  and  the  partlceps.  While  this 
is  tme,  still  It  would  seem,  upon  reason,  that 
the  defendant's  ignorance  of  such  fact  would 
constitute  a  valid  defense."  The  crime  here 
is  charged  substantially  in  the  language  of 
the  statute,  and  Is  sufficient,  within  the  rule 
above  stated.  See  the  following  cases  in  sup- 
port of  the  rule,  as  applied  particularly  to 
cases  of  incest:  State  v.  Bullinger,  54  Mo. 
142;  Simon  v.  State,  31  Tex.  Cr.  R.  186,  20  S. 
W.  899,  716,  37  Am.  St  R^.  8(»;  State  v. 
Wyman,  59  Vt  627,  8  Atl.  900,  69  Am.  Rep. 
753;  State  v.  Dana,  59  Vt  614,  10  Atl.  727. 
It  was  held  by  the  United  States  District 
C!onrt  District  of  Washington,  In  re  Nelson, 
69  Fed.  712,  that  a  statute  of  Washington 
Territory  similar  to  the  present  state  stat- 
ute was  not  invalid  because  of  the  omission 
of  the  word  "knowingly,"  or  any  equivalent 
word  or  phrase  to  make  knowledge  of  the 
relationship  an  element  of  the  crime.  Un- 
der the  above  authorities,  we  hold  here  that 
the  court  did  not  err  in  overruling  the  de- 
murrer to  the  Information. 

It  is  next  assigned  that  the  court  erred  in 
excluding  evidence  ofTered  by  appellant  that 
the  wife  of  appellant  had  been,  and  then 
was,  the  duly  appointed,  qualified,  and  act- 
ing guardian  of  appellant.  Appellant  not 
only  denied  the  commission  of  the  alleged 
crime,  but  also  Interposed  the  defense  of  In- 
sanity. A  record  was  Introduced  to  the  ef- 
fect that  he  was  adjudged  to  be  insane  by  a 
California  court  In  the  year  1898,  and  also 
another  record  showing  that  he  was  In  Sep- 
tember, 1902,  adjudged  by  the  superior  court 
of  Spokane  county  to  be  then  insane.  Fol- 
lowing the  last  adjudication,  the  said  supe- 
rior court  appointed  Anna  Olindemann,  the 
wUe  of  appellant,  as  his  guardian,  on  the 
ground  that  appellant  was  of  unsound  mind. 
It  was  the  record  of  said  appointment  that 
appellant  sought  to  Introduce  in  evidence.  It 
is  argued  that  the  fact  that  appellant  was 
still  under  guardianship  tended  to  support 
the  presumption  of  mental  disability.  We 
believe,  however,  that  It  could  have  been  no 
more  than  cumulative  evidence  in  this  case, 
and  that  It  was  not  reversible  error  to  ex- 
clude It  The  record  of  the  actual  adjudica- 
tion of  his  Insanity  made  just  prior  to  the 
75P.-61 


guardianship  proceeding  was  In  evidence, 
and  the  guardianship  record  was  valuable  for 
the  same  purpose  only  that  the  insanity  rec- 
ord was  introduced.  It  Is  further  urged  that 
the  record  was  competent  as  bearing  upon 
the  contention  that  appellant's  wife  Is  prej- 
udiced against  him  In  this  prosecution.  It  Is 
argued  that  whereas  it  was  her  duty,  as 
guardian,  to  see  that  appellant  was  defended 
In  this  action,  yet  she  In  fact  was  the  Insti- 
gator of  the  prosecution.  We  think  the  real 
spirit  of  the  wife's  attitude  toward  the  hus- 
band can  be  better  shown  by  other  evidence 
than  by  this  offered  record.  It  was  there- 
fore not  error  to  exclude  it  when  offered  for 
that  purpose. 

It  is  next  assigned  that  the  court  erred  to 
disputing  the  statements  of  counsel  and  the 
shMiihand  report  of  two  Stenographers  as  to 
what  a  certain  answer  of  the  prosecuting 
witness  had  been.  In  stating  what  be  be- 
lieved her  answer  to  have  been.  In  striktog 
out  the  former  answer  of  the  witness,  and 
In  permitting  her  to  adopt  the  court's  version 
of  what  her  answer  had  been,  all  in  the 
presence  of  the  jury.  This  assignment  we 
believe.  Involves  error.  We  are  compelled  to 
set  forth  here  a  portion  of  this  record,  which 
we  would  fain  omit,  but  we  see  no  other  way 
to  make  clear  the  point  raised  under  this 
assignment  of  error.  The  following  is  the 
portion  of  the  record  to  which  we  refer:  "Q. 
What  did  you  mean  by  saying  to  cross-ex- 
amination thai:  you  supposed  the  reason  you 
did  not  become  pregnant  was  because  be  did 
not  reach  your  private  parts?  A.  I  don't  un- 
derstand. Q.  I  understood  you  to  say  that 
the  reason  you  did  not  become  pregnant  was 
that  your  father's  private  sexual  organ  did  not 
reach  up  to  your  private  parts?  The  Court: 
She  did  not  say  that  Q.  Just  explato  what  do 
you  mean  by  that?  Mr.  Townsend:  Object- 
ed to.  (Objection  sustatoed.)  Q.  Explain 
what  you  meant  by  the  answ«:  that  the  rea- 
son you  supposed  you  did  not  become  with 
child  was  that  it  did  not  reach  up  to  your 
privates?  A.  What  he  passed  away.  Q. 
What  he  passed  away  did  not  reach  up  to 
your  womb— is  that  what  you  mean?  Mr. 
Townsend:  Objected  to.  The  Coiurt:  She 
did  not  say  that  I  don't  thtok  the  witness 
said  that  (Here  the  former  question  from 
the  cross-examination  of  this  witness  and  her 
answer  was  read  by  the  stenographer  for 
the  state  and  for  the  defendant  as  follows: 
'Q.  Why?  A.  Because  it  did  not  come  up 
my  privates.')  The  Court:  Thfe  stenogra- 
phers are  wrong.  She  said  the  reason  was  be- 
cause It  did  not  reach  up  far  enough.  Q.  I 
will  ask  you  If  that  is  what  yon  said  to  an- 
swer to  that  question?  A.  I  thtok  I  did. 
Mr.  Polndexter:  I  move  to  strike  out  that 
former  answer.  The  Court:  The  motion  Is 
granted.  Mr.  Townsend:  Exception."  It 
seems  to  us  that  the  above  extract  frcnn  the 
record  Is  largely  self-explanatory.  Owtog  to 
the  peculiar  nature  of  the  crime  charged.  It 
will  be  seen  that  the  testimony  over  which 
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the  controversy  arose  was  very  important. 
As  counsel  for  both  the  state  and  the  de- 
fense, as  well  as  both  stenographers,  seem  to 
hare  understood  it,  the  argument  might  well 
have  been  made  to  the  Jury  that  actual  pene- 
tration was  wanting,  and  that  the  crime  of 
incest  was  therefore  not  committed.  We 
thini:  the  remarlcs  of  the  learned  Judge  were 
direct  comments  upon  material  testimony  in 
the  presence  of  the  Jury.  It  was  tor  the  Jury 
to  say  what  the  witness  had  testified,  and  it 
was  appellant's  constitutional  right  that  the 
court  should  not  express  an  opinion  before 
the  Jury  upon  evidence  of  such  vital  impor- 
tance to  his  defense.  Moreover,  the  record 
discloses  that  the  court's  remarks,  together 
with  counsel's  subsequent  question,  amounted 
to  suggestions  to  the  witness  which  she  read- 
ily followed.  The  well-known  tendency  of 
Jurors  to  give  much  weight  to  the  court's 
views  of  the  testimony,  if  they  are  able  to 
discover  what  those  views  are,  we  think, 
made  the  remarks  of  the  court  prejudicial  to 
appellant's  constitutional  rights.  We  see  no 
essential  distinction  between  the  principle 
involved  here  and  that  which  was  discussed 
in  State  v.  Priest  (Wash.)  72  Pac.  1024.  Coun- 
sel argue  that  there  is  a  distinction,  in  that 
the  court's  remarks  in  the  above  case  were 
directed  to  the  Jury,  while  in  the  case  at  bar 
they  were  directed  to  counsel.  They  were, 
however,  made  in  the  presence  and  hearing 
of  the  JuiT,  and  in  practical  effect  this  case, 
we  believe,  should  not  be  distftguished  from 
the  one  cited.  We  think  the  matters  dis- 
cussed under  this  assignment  were  so  mate- 
rial that  they  constituted  reversible  error. 

For  the  foregoing  reasons,  the  judgment  is 
reversed  and  the  cause  is  remanded,  with  in- 
structions to  the  lower  court  to  grant  the 
motion  for  new  trial. 

MOUNT,  ANDERS,  and  DUNBAR,  JJ., 
concur. 

(34  Wash.  211) 

CHANTLER  v.  HUBBELIi. 

(Supreme  Court  of  Washington.  March  1,  1904.) 

CONSTRUCTIVE    TRUST  —  EVIDENCE:— FRAUDU- 
LENT CONVEYANCES— APPEAL— REVIEW- 
CONFLICTING   EVIDENCE. 

1.  Where  a  mortgage  was  given  on  an  under- 
standing that  the  mortgagee  should  protect  the 
mortgiigor's  title  against  any  judgment  obtain- 
ed ugainst  him  by  satisfying  the  same,  but  the 
mortgaged  premises  were  sold  under  execution 
based  on  a  judgment  against  the  mortgagor, 
and  thereafter  the  mortgagee  purchased  them, 
he  will,  as  constructive  trustee,  be  decreed  to 
reconvey  to  the  mortgagor  on  repayment  to  him, 
with  interest,  of  the  sum  expended  by  him  in 
purchasing  the  land. 

2.  Where  a  mortgage  was  fraudulently  given 
in  order  to  defeat  the  claims  of  the  mortgagor's 
creditors,  but  the  land  was  sold  under  execution 
based  on  n  judgment  against  the  mortgagor, 
and  subspqiii-ntly  repurchased  by  the  mortga- 
gee, the  ir,i\,'agor  could  obtain  no  relief  in  a 
suit  against  the  mortgagee. 

3.  Findings  of  the  trial  court  based  on  con- 
flicting evidence  will  not  be  disturbed  on  appeal. 


Appeal  from  Superior  Court,  Clarke  (boun- 
ty; A.  L.  Miller,  Judge. 

Action  by  Peter  Chantler  against  Edward 
Uubbell.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Geo.  W.  Joseph  and  N.  H.  Bloomileld,  for 
appellant    B.  M.  Green,  for  respc»ident. 

FULLERTON,  C.  J.  In  1890  the  appeltant 
Chantler,  being  then  the  owner  of  certain 
real  property  situate  In  the  city  of  Vancou- 
ver, Clarke  county,  mortgaged  tlie  same  to 
a  loan  company  to  secm-e  a  loan  of  $800. 
and  shortly  thereafter  conveyed  tlie  fee  of 
the  property,  subject  to  tlie  mortgage,  to  one 
Bud  Van  Atta.  Later  on,  and  prior  to  July 
5,  1894,  he  became  the  owner  of  two  other 
tracts  of  land  situated  in  the  same  county, 
and  on  that  date  gave  a  mortgage  on  the 
same  to  the  respondent,  Hubbell,  purporting 
to  secure  a  loan  of  $800  made  to  him  by  re- 
spondent, payable,  according  to  tlie  terms  of 
the  mortgage,  on  or  before  five  years  after 
date.  Subsequent  to  the  execution  of  tliis 
latter  mortgage,  the  loan  company  brought 
foreclosure  on  the  first  one,  prosecuted  the 
same  to  Judgment  and  sale,  and  obtained  a 
deficiency  Judgment  against  Chantler  for 
some  $391.  Execution  was  issued  on  this 
Judgment,  and  the  property  mortgaged  to  re- 
spondent levied  upon  and  sold  in  satisfaction 
thereof,  the  loan  company  becoming  the  pur- 
chaser of  the  property  for  the  full  amount 
of  the  deficiency  Judgment  Later  on,  the  re- 
spondent purchased  the  land  from  tlie  loan 
company,  paying  therefor  $50  and  the  back 
taxes  on  the  land,  amounting  in  tlie  aggre- 
gate to  about  $100,  taking  a  quitclaim  deed 
to  the  property.  In  this  action  the  appellant 
sought  to  have  the  respondent  declared  a 
trustee  holding  the  property  in  trust  for  him, 
subject  to  be  reconveyed  on  his  paying  to 
the  respondent  the  amount  the  respondent 
had  advanced  in  procuring  the  legal  title  to 
the  property  and  In  the  payment  of  taxes 
thereon.  He  asked,  further,  that  these 
amounts  be  determined,  and  that  the  re- 
spondent be  required  to  reconvey  the  prop- 
erty to  him  on  his  paying  the  amounts  so 
determined  to  the  respondent,  or  into  court 
for  his  use.  The  trial  court,  after  hearing 
the  evidence  of  both  sides,  entered  a  Judg- 
ment dismissing  the  action  for  want  of  equi- 
ty, taxing  the  costs  against  the  appellant 
This  appeal  is  from  that  Judgment 

In  his  complaint  the  appellant  alleges.  In 
substance,  that  prior  to  the  execution  of  the 
mortgage  to  tlie  respondent  he  learned  that 
the  loan  company  contemplated  foreclosing 
the  mortgage  he  had  theretofore  given  on  the 
land  conveyed  to  Van  Atta,  and  that  he  an- 
ticipated a  deficiency  Judgment  against  him- 
self as  a  result  of  such  foreclosure;  that  to 
procure  a  means  of  satisfying  such  deficiency 
judgment  and  protecting  his  real  property 
from  the  sacrifice  of  a  forced  sale,  he  entered 
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Into  a  contract  with  the  respondent,  by  the 
terms  of  which  the  respondent  agreed  that 
In  consideration  of  the  execution  of  the  above- 
mentioned  mortgage  he  would  satisfy  such 
deficiency  Judgment  and  protect  the  appel- 
lant's property  from  sale  thereunder,  and 
treat  such  sums  of  money  necessarily  ad- 
vanced for  that  purpose  as  secured  by  such 
mortgage,  and  that  the  mortgage  was  there- 
after executed  in  pursuance  of  such  under- 
standing and  agreement  His  testimony  giv- 
en on  the  witness  stand  was  not  quite  so  spe- 
cific. He  stated,  when  being  Interrogated  di- 
rectly by  his  counsel,  that  the  mortgage  was 
given  for  purposes  substantially  as  alleged 
in  his  complaint;  but  when  he  undertook  to 
tlfrtail  the  transaction,  and  in  his  cross-exam- 
ination, he  testified  that  prior  to  the  execu- 
tion of  the  mortgage  nothing  was  said  atwut 
the  advancement  of  money  thereunder;  that 
the  mortgage  was  first  intended  as  a  "blind 
jnortgage"  to  protect  his  property  from  sale 
under  the  deficiency  judgment,  should  one  be 
obtained  against  him,  and  that  the  agreement 
on  the  part  of  the  respondent  to  satisfy  and 
pay  off  the  deficiency  Judgment  was  made 
after  the  execution  of  the  mortgage.  On  the 
other  side,  the  respondent  testified  that  tliere 
was  no  agreement  made,  either  before  or  aft- 
er the  execution  of  the  mortgage,  to  the  ef- 
fect that  he  was  to  &ake  advancements  for 
the  purposes  stated,  or  advancements  for  any 
purpose  on  behalf  of  the  appellant;  that  the 
appellant  sought  him  out  and  asked  to  be  al- 
lowed to  execute  the  mortgage  to  him,  stat- 
ing that  the  property  was  liable  to  be  sold  on 
a  Judgment  which  was  certain  to  be  obtained 
against  him,  and  that  he  thought  such  a  mort- 
gage would  "scare  away"  the  Judgment  cred- 
itor. He  further  testified  that  he  consented 
to  hold  the  mortgage,  after  being  advised 
that  It  would  not  "get  him  Into  trouble,"  and 
with  the  understanding  that  If  any  question 
arose  concerning  It  he  would  tell  the  truth 
about  it  He  also  testified  that  he  purchased 
the  property  after  Informing  the  mortgage 
company  that  the  mortgage  he'  held  was 
sham  and  without  consideration,  and  after 
the  company  had  given  the  appellant  the  op- 
portunity to  purchase  the  property  at  the 
same  price.  This  latter  statement,  however, 
the  appellant  denied.  No  other  witness  tes- 
tified concerning  the  transaction. 

Whether  or  not  the  respondent  took  the  ti- 
tle to  the  property  charged  with  a  trust  in  fa- 
vor of  the  appellant  depends,  it  seems  to  us, 
upon  the  effect  that  Is  given  to  this  testimo- 
ny. If  It  be  the  fact  that  the  mortgage  to  the 
respondent  was  given  on  the  express  under- 
standing that  he  would,  In  consideration 
thereof,  protect  the  title  of  the  appellant 
against  any  deficiency  Judgment  obtained  on 
the  mortgage  to  the  loan  company,  then  he  Is 
obligated  to  reconvey  the  title  he  did  acquire 
to  the  appellant,  on  the  repayment  to  him, 
with  interest,  of  the  sums  he  has  advanced 


for  that  purpose;  and  It  may  be  that  the  same 
result  would  follow  were  It  true  that  the 
mortgage  was  first  conceived  In  fraud,  and 
the  parties  afterwards  repented  and  agreed 
to  make  an  honest  transaction  out  of  it. 
But  If  It  be  a  fact  that  the  mortgage  was 
fraudulent  In  its  Inception  and  remained 
such  throughout,  then  no  rights  can  grow 
out  of  it  wlilch  a  court  of  Justice  will  enforce. 
While  there  are  certain  admitted  exceptions 
to  the  general  rule  that- courts  will  refuse  to 
aid  either  party  to  a  fraudulent  transaction, 
this  case  does  not  fall  within  them.  The 
courts  refuse  to  aid  In  fraudulent  transac- 
tions because  of  public  policy,  and  the  rule 
operates,  of  course,  only  In  cases  where  the 
refusal  of  the  courts  to  aid  either  party  frus- 
trates the  object  of  the  transaction  and  takes 
away  the  temptation  to  enter  Into  them;  that 
Is  to  say,  when  it  tends  to  promote  good  mor- 
als not  to  aid  either  party,  aid  Is  refused  by 
the  courts;  but  whenever  public  policy  is  con- 
sidered advanced  by  giving  relief  to  either 
party,  then  such  relief  will  be  given.  Cases, 
however,  where  public  policy  will  be  best 
subserved  by  aiding  or  enforcing  a  fraudu- 
lent transaction  are  very  rare,  and  instances 
where  the  rule  has  been  put  in  force  are  not 
many,  but  a  frequently  cited  Instance  is 
found  in  the  case  of  Monteflorl  v.  Monteflori, 
1  W.  Bla.  363,  where  one  brother  gave  to  an- 
other a  note  In  order  to  enable  the  latter  to 
make  a  wealthy  marriage.  This  note  was  en- 
forced because  such  contracts  would  best  be 
discouraged  by  enforcing  them.  But  It  Is 
evident  that  the  case  at  bar  does  not  fall 
within  any  such  rule.  If  the  mortgage  Is  to 
be  held  free  of  fraud,  then  there  is  no  ques- 
tion of  public  policy  Involved.  If,  on  the  oth- 
er hand,  it  was  intended  to  defraud  the  ap- 
pellant's creditor,  the  appellant  cannot  by 
any  proceeding  In  the  courts  compel  the  re- 
spondent to  share  with  him  or  turn  over  to 
him  the  profit  the  respondent  may  have  made 
by  reason  of  the  fraud.  Such  a  rule  would 
encourage,  not  discourage,  fraudulent  trans- 
actions. 

On  the  question  of  fact  we  are  not  disposed 
to  overrule  the  findings  and  conclusions  of 
the  trial  court.  As  we  have  said,  there  were 
but  two  witnesses  to  the  main  transaction, 
the  appellant  and  the  respondent,  and  their 
evidence  was  squarely  In  conflict  As  the 
trial  court  had  the  opportunity  to  observe  the 
appearance,  conduct,  and  demeanor  of  the 
witnesses  while  testifying,  Its  con-cluslon  Is 
much  more  apt  to  be  the  right  one  than  Is 
the  conclusion  of  this  court,  which  must 
make  up  its  findings  from  the  transcript. 

The  findings  of  the  trial  court  require  an  af- 
firmance of  the  Judgment  and  the  order  of 
this  court  win  be  that  the  Judgment  stan4 
affirmed. 

HADLEY,  ANDERS,  MOUNT,  and  DUN 
BAR,  JX,  concur. 
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(34  Waab.  206) 
DUNHAM  et  «L  t.  CITIZENS'  INS.  CO. 
et  al. 

(Supreme  Court  of  'Washington.    March  1, 
1904.) 

FIRE  INSURANCE— POLICY— VALUE  OP"  PROP- 
BRTY  —  MISKEPHESBa^TATION  —  FORFEITURE 
—RIGHTS  OF  CREDITORS  OF  POLICY  HOLDER 
—COMPROMISE. 

1.  In  an  action  on  a  policy  of  fire  insurance, 
providing  that  the  entire  policy  shall  be  void 
if  the  insured  has  concealed  or  misrepresented, 
in  writing  or  otherwise,  any  material  fact  or 
circumstances  concerning  the  insurance  or  the 
subject  thereof,  there  can  be  no  recoveiy  where 
the  applicant  stated  to  the  agent,  in  answer  to 
a  question,  not  included  in  the  written  applica- 
tion, as  to  the  value  of  the  property,  that  he 
had  paid  $1,500  on  the  contract  price  of  the 
building,  when  in  fact  he  knew  be  had  paid 
less  than  $700,  though  the  statement  was  not 
eommuuicated  to  the  home  office  of  the  insurer 
prior  to  the  issuance  of  the  policy. 

2.  Where  persons  who  had  furnished  material 
and  labor  for  the  building  of  a  house  demanded 
payment  or  security,  and  the  owner  promised  to 
obtain  insurance  on  the  house  which  he  stated 
should  secure  all  the  creditoi-s,  and  afterwards 
obtained  a  policy  in  his  own  name  without  in- 
forming the  insurer  that  the  policy  was  for  the 
benefit  of  any  one  but  himself,  a  forfeiture  of 
the  policy  for  misrepresentation  in  procuring  the 
insurance  is  available  to  the  insurer  as  a  de- 
fense in  an  action  by  such  creditors  on  the 
policy. 

3.  Where  an  insurer  issues  a  policy  of  fire 
insurance  on  a  false  representation,  rendering 
the  policy  void  according  to  its  terms,  the  fact 
that  the  insurer  t>ay8  to  the  holder  a  sum  of 
money  in  compromise  of  a  claim  against  it,  after 
notice  to  it  by  creditors  of  the  holder  that  they 
claim  an  interest  in  the  money  due  on  the  policy, 
does  not  render  the  insurer  liable  on  the  policy, 
in  on  action  by  the  creditors  of  the  holder. 

Appeal  from  Superior  Court,  Walla  Walla 
Connty;  Thomas  H.  Brents,  Judge. 

Action  by  J.  A.  Dunham  and  another 
against  the  Citizens'  Insurance  Company  and 
another.  From  a  judgment  for  plaintiffs,  the 
Insurance  company  appeals.    Reversed. 

Sharpstein  &  Sharpsteln,  for  appellant.  W. 
T.  Dovell,  for  respondents. 

MOUNT,  J.  On  the  llth  day  of  AprU, 
1902,  the  defendant  3.  W.  Powell  entered  In- 
to a  contract  with  L.  D.  PetUt  and  wife  to 
purchase  a  lot  in  the  city  of  Walla  Walla. 
The  purchase  price  was  $2,000,  $200  of  which 
was  paid  down,  and  the  balance  was  to  be 
paid  in  monthly  installments  of  $15  each,  be- 
ginning on  December  1st  of  that  year.  A 
deed  was  executed  by  Pettit  and  wife,  and 
placed  in  escrow,  to  be  delivered  to  Powell 
when  the  balance  of  the  $2,000  was  finally 
paid.  Powell  took  Immediate  possession  of 
the  lot,  and  thereupon  entered  into  a  con- 
tract with  one  Fields,  by  which  contract 
Fields  agreed  to  furnish  the  material,  and 
erect  a  dwelling  bouse  upon  the  said  lot  for 
the  sum  of  $1,650.  While  the  house  was  be- 
ing constructed,  respondents  and  their  as- 
signors, at  the  request  of  Fields,  furnished 
materials  and  labor  to  the  value  of  $1,039.40 
for  the  construction  of  the  building.  After 
the  materials  and  labor  had  been  furnished, 


respondents  demanded  payment  of  Powell, 
or  security  therefor,  and  Powell  promised 
to  obtain  Insurance  upon  the  bouse,  which 
he  said  should  secure  all  the  creditors.'  Im- 
mediately thereafter,  and  on  July  16,  1902, 
Powell  applied  to  the  agent  of  appelhint  for 
a  policy  of  insurance  upon  the  said  building 
for  the  sum  of  |1,800,  without  informing  the 
agent  that  the  policy  was  for  the  benefit  of 
any  one  but  himself.  The  agent  thereupon 
Inquired  of  Powell  the  value  of  the  house, 
and  was  Informed  by  Powell  that  the  bouse 
was  worth  $1,800,  and  would  cost  when  fin- 
ished $2,200,  and  that  be  had  already  paid 
$1,500  thereon,  when  as  a  matter  of  fact  be 
had  paid  less  than  $700.  Powell  thereupon 
signed  a  written  application  for  the  policy 
of  insurance  to  be  issued  in  his  own  name, 
which  application  made  no  reference  to  the 
value  of  the  property,  but  did  contain  ques- 
tions relating  to.  the  title,  which  were  an- 
swered as  follows:  "Q.  What  is  your  title 
to  the  ground?  A.  Deed.  Q.  Is  property 
mortgaged?  A.  No."  The  agent  thereupon, 
on  the  same  day,  relying  upon  the  state- 
ments and  the  written  application,  issued 
the  policy  as  applied  for,  and  delivered  it  to 
Powell.  Pour  days  later,  viz.,  on  July  20th, 
j  the  building  was  destroyed  by  fire.  It  was 
then  worth  $1,800.  Thereafter,  upon  the  re- 
fusal of  Powell  to  assign  the  i>ollcy  to  re- 
spondents, ttaey  and  their  assignors  served 
notice  on  the  insurance  company,  claiming 
a  Hen  upon  and  an  equitable  assignment  of 
the  proceeds  of  the  policy  for  the  amount 
of  their  respective  claims.  After  recrfvlng 
these  notices  of  claims  by  respondents,  and 
when  Powell  made  a  claim  for  loss  under 
the  policy,  the  Insurance  company  question- 
ed the  validity  of  the  policy,  because  of  mis- 
representations made  by  Powell,  both  as  to 
his  title  and  as  to  bis  Interest  in  tbe  prop- 
erty, and  also  as  to  tbe  amount  be  bad  paid 
on  the  contract  for  the  construction  of  the 
building.  Subsequently  Powell  and  the  in- 
surance company  agreed  upon  a  compromise, 
and  the  Insurance  company  paid  Powell  $700 
In  full  settlement,  disregarding  the  claims 
of  respondents.  Powell  thereupon  left  the 
country.  Respondents  brougbt  this  action 
against  Powell  and  the  Insurance  company 
to  recover  the  amount  of  their  claims,  al- 
leging an  equitable  assignment  of  tbe 
amount  due  on  tbe  policy  of  Insurance. 
Powell  made  no  appearance.  The  Insurance 
company  defended  upon  several  grounds,  one 
of  which  was  that  the  policy  was  void  be- 
cause of  misrepresentations  made  by  Pow- 
ell to  the  agent  as  to  the  amount  Powell  bad 
paid  for  the  construction  of  the  building  In- 
sured. Upon  a  trial  before  the  court  with- 
out a  Jury,  a  Judgment  was  entered  against 
the  insurance  company  for  the  amount  of 
the  claim.  This  appeal  Is  prosecuted  from 
that  Judgment. 

A  number  of  errors  are  assigned  and  ar- 
gued, but  upon  the  undisputed  facts,  as  we 
view  them,  the  cause  must  be  reversed  be- 
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cause  of  the  InTallditv  of  the  policy.  The 
evidence  shows  conclusively— in  fact,  there 
is  no  dispute— that  at  the  time  Powell  ap- 
plied for  the  policy,  and  before  it  was  is- 
sued to  him,  be  stated  to  the  agent  that  the 
bouse  when  completed  would  be  worth  |2,- 
200,  and  at  that  time  be  bad  paid  thereon 
$1,500,  when  as  a  matter  of  fact  be  had 
paid  less  than  $700,  and  afterwards  paid  no 
more.  This  was  a  material  fact  for  the  com- 
pany to  know.  The  information  was  sought 
by  the  agent  in  order  to  determine  the 
amount  of  the  risk.  The  false  statement 
was  no  doubt  made  in  order  to  induce  the  in- 
surance company  to  take  the  risk  for  a  much 
larger  sum  than  it  would  have  done  bad  the 
truth  been  known.  The  statement,  while 
not  a  warranty,  was  clearly  material  and 
fraudulent,  and  therefore  vitiated  the  policy. 
2  Joyce  on  Insurance,  S  1896,  and  author- 
ities there  cited;  2  May  on  Insurance  (4th 
Ed.)  S  373;  1  Wood  on  Insurance  (2d  Ed.)  p. 
662  et  seq. 

In  order  to  avoid  the  effect  of  this  repre- 
sentation, respondents  argue  that  it  does  not 
appear  that  the  ^statements  were  intentional- 
ly made,  and  that  they  were  not  included  in 
the  written  application,  and  were  not  com- 
municated to  the  borne  office,  and  therefore 
the  company  did  not  rely  thereon  when  it 
issued  the  policy.  This  argument  cannot 
avail  the  respondents.  The  evidence  is  con- 
clusive that,  in  answer  to  the  inquiry  of  the 
agent  as  to  the  value  of  the  property,  Pow- 
ell stated  that  he  had  paid  $1,500  on  the  con- 
tract price  of  the  building,  when  In  fact 
he  had  paid  less  than  $700.  This  fact  was 
peculiarly  within  the  knowledge  of  Powell. 
He  knew  it  was  false,  and  must  be  presum- 
ed to  have  made  the  statement  intentionally. 
It  is  true  that  there  was  no  question  in  the 
written  application  as  to  the  value  of  the 
property,  but  this  was  a  material  fact  which 
the  company  was  enjtltled  to  know  in  order 
to  determine  the  risk  which  It  was  request- 
ed to  assume.  The  agent  Inquired  for  the 
fact  when  he  received  the  application  for 
the  policy.  He  was  wrongly  and  fraudu- 
lently Informed.  There  is  a  provision  in  the 
policy  as  follows:  '^his  entire  policy  shall 
be  void  if  the  insured  has  concealed  or  mis- 
represented, in  writing  or  otherwise,  any 
material  fact  or  circumstance  concerning 
this  Insurance  or  the  subject  thereof."  This 
provision  clearly  contemplates  other  Infor- 
mation than  the  information  contained  in  the 
written  application.  The  agent  relied  upon 
the  information,  and  immediately  issued  and 
delivered  the  policy.  It  was  not  necessary 
for  the  agent  to  send  the  application  to  the 
home  office.  He  was  authorized  to  issue  the 
policy  himself,  and  did  so,  and  immediately 
delivered  It  to  Powell.  The  Information 
which  the  agent  relied  upon  must,  under 
these  circumstances,  be  held  to  be  informa- 
tion which  the  appellant  company  relied  up- 
on. Powell  certainly  could  not  have  recov- 
ered upon  the  policy  In  the  face  of  bis  fraud. 


and,  even  if  be  obtained  the  policy  for  the 
use  and  beneftt  of  respondents,  they  are  in 
no  better  position  than  Powell.  It  Is  true 
the  company  had  notice,  before  it  settled 
with  Powell,  that  respondents  claimed  an 
interest  in  the  money  due  on  the  policy;  but 
if  the  policy  was  void  there  was  nothing 
due,  and  a  compromise  thereof  did  not  ren- 
der the  insurance  company  liable  to  any 
person  upon  the  policy.  The  validity  there- 
of, unaffected  by  the  compromise,  might  still 
be  litigated  as  between  the  insurance  com- 
pany and  any  other  person  interested.  The 
insurance  company,  in  fairness  to  the  re- 
spondents, might  have  notified  thep  of  the 
settlement  about  to  be  made  with  Powell, 
but  no  legal  liability  was  incurred  merely 
by  a  failure  to  do  so. 

For  the  reason  that  the  policy  was  void 
because  of  the  false  representations  named, 
the  cause  is  reversed,  and  the  lower  court 
is  directed  to  dismiss  the  action. 

FULLBRTON,  C.  J.,  and  HADLEY,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


(34  Wasli.  201) 
BENSON  V.  TOWN  OF  HAMILTON. 

(Supreme  Ourt  of  Washington.    March  1, 
1904.) 

MUNICIPAL  CORPORATIONS— DES'ECTIVB  SIDE- 
WALK—INJURIES— ACTION— EVIDBNCK  —  COM- 
PETENCY—WITNESSES— INTOXICATION  —  CON- 
TINUANCE—TRIAL  COURT'S  DI8CRBTI0N— RB>- 
VIEW. 

1.  A  continuance  is  in  the  discretion  of  the 
court,  and  subject  to  review  only  for  abuse  of 
discretion. 

2.  2  Ballinger's  Ann.  Codes  &  St  {  5093,  de- 
clares that  a  person  intoxicated  when  he  is 
called  as  a  witness  is  incompetent  to  testify. 
Section  4977  declares  that  on  a  motion  to  con- 
tinue for  absence  of  evidehce,  if  the  adverse 
party  admit  that  certain  evidence  alleged  would 
be  given,  and  that  it  be  considered  as  given,  the 
trial  should  not  be  continued.  Held,  that  wnere, 
on  a  motion  for  a  continuance  because  of  the  in- 
toxication of  one  of  the  moving  party's  wit- 
nesses, the  adverse  party  admitted  that  the  wit- 
ness would  testify  to  all  the  facts  stated  by  the 
moving  party,  as  those  to  which  the  witness 
would  testify,  it  was  not  error  to  deny  a  con- 
tinuance. 

3.  Where,  in  an  action  against  a  dty  for  in- 
juries from  a  defective  sidewalk,  a  witness 
testified  that  plaintiff  told  her  that  her  injury 
was  sustained  on  plaintiff's  own  doorstep,  a 
motion  for  a  new  trial  on  the  ground  of  newly 
discovered  evidence  consisting  of  that  of  a  wit- 
ness who  would  testity  that  plaintiff  admitted 
having  received  the  injury  on  the  doorstep  was 
properly  denied. 

4.  In  au  action  against  a  city  for  injuries 
owing  to  an  alleged  defective  sidewalk,  it  was 
not  necessary'  that  plaintiff's  evidence  as  to 
the  place  where  she  was  injured  should  be  cor- 
roborated in  order  to  take  the  case  to  the  jury. 

5.  In  an  action  against  a  city  for  injuries 
owing  to  au  alleged  defective  sidewalk,  the 
facts  that  the  sidewalk  was  an  old  one,  and 
that  plaintiff  had  been  over  it  many  times,  and 
had  seen  the  defect,  were  competent  on  the 
question  of  contributory  negligence. 

6.  That  one  injured  owing  to  a  defective  side- 

1[  6.  Sm  MUDlcIpal  Corporations,  vol.  36,  Cent.  Dig. 
H  1877,  1755. 
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walk  bad  been  over  the  walk  many  times,  and 
seen  the  defect,  did  not  conclosiTely  allow  con- 
tribatory  negligence. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; Geo.  A.  Joiner,  Judge. 

Action  by  Clara  A.  Benson  against  the 
town  of  Hamilton.  From  a  Judgment  in  fa- 
vor of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Smith  &  Brawley  and  Sbrauger  &  Barker, 
for  appellant  Milllm  &  Houser,  for  respond- 
ent. 

MOUNT,  J.  Respondent  was  injured  by  a 
fall  on  a  defective  sidewalk  in  the  town  of 
Hamilton.  She  recovered  a  Judgment  In  the 
court  below.  The  town  prosecutes  this  ap- 
peal, alleging  error  of  tbe  trial  court  upon 
tbe  following  grounds:  (1)  In  denying  ap- 
pellant's application  for  a  continuance  of  the 
trial  on  account  of  tbe  drunken  condition  of 
a  witness;  (2)  in  denying  a  motion  for  a 
new  trial  on  tbe  ground  of  newly  discovered 
evidence,  and  upon  tbe  ground  of  tb«  insuffi- 
ciency of  the  evidence  to  Justify  the  verdict 

1.  At  tbe  trial  appellant  called  a  witness 
by  the  name  of  W.  H.  Rugg.  This  witness, 
after  being  subpoenaed  on  the  part  of  the  ap- 
pellant became  so  intoxicated  that  when 
called  to  tbe  witness  stand  tbe  court  exclud- 
ed him  therefrom,  and  refused  to  permit  bim 
to  testify  In  the  case,  and  also  Inflicted  pun- 
ishment for  contempt  upon  him.  Thereupon 
appellant  made  an  application  to  the  court 
for  a  continuance  of  the  trial  until  the  wit- 
ness could  become  competent  to  testify  In  the 
case,  stating  the  facts  to  which  tbe  witness 
would  swear  when  In  condition  to  give  evi- 
dence in  tbe  cause.  Respondent  thereupon 
admitted  that  the  witness  would  testify  to 
the  facts  stated,  and  tbe  court  denied  tbe  ap- 
plication. The  statute  provides  that  a  per- 
son Intoxicated  at  the' time  he  is  called  for 
examination  is  incompetent  to  testify  in  a 
cause.  2  Balllnger's  Ann.  Codes  &  St  S 
5993.  A  continuance  of  the  trial  of  a  ease 
rests  largely  In  tbe  sound  discretion  of  the 
court  and  is  subject  to  review  only  for  abuse 
of  snch  discretion.  There  is  nothing  In  the 
record  before  us  Indicating  that  the  appel- 
lant was  In  any  wise  to  blame  for  the  condi- 
tion of  the  witness,  or  that  it  knew  of  any 
predisposition  of  the  witness  to  become  in- 
toxicated. There  is  no  showing  as  to  the 
length  of  time  required  tor  tbe  witness  to 
become  competent  It  does  appear,  howev- 
er, that  the  trial  of  the  cause  was  continued 
from  one  day  until  the  next  In  order  to  ob- 
tain tbe  attendance  of  this  witness.  It  also 
appears  that  one  other  witness  had  testified 
in  the  case  to  the  same  facts  that  this  wit- 
ness was  expected  to  swear  to,  and  the  coun- 
sel for  respondent  promptly  admitted  that 
the  witness.  If  sober,  would  testify  to  the 
facts  as  stated  by  appellant  It  was  said  In 
Fox  V.  Territory,  2  Wash.  T.  297,  6  Pac.  603: 
"The  exclusion  of  the  intoxicated  witness 
was  not  error,  but  It  might  have  constituted 


strong  ground  for  a  new  trial  if  the  defend- 
ant upon  the  exclusion  of  the  witness,  had 
informed  the  court  of  the  importance  to  the 
defense  of  his  testimony,  and  had  asked  an 
adjournment  of  the  cause  until  he  became 
competent  to  testify,  and  the  court  had  re- 
fused tbe  request"  In  this  case  the  court 
was  informed  of  the  importance  of  the  testi- 
mony of  the  witness,  but  tbe  respondent  ad- 
mitted that  the  witness  would  testify  to  all 
the  facts  stated.  This  admission  was  suffi- 
cient under  the  statute  (section  4977,  2  Bel- 
linger's Ann.  Codes  &  St)  to  Justify  the  court 
In  refusing  the  continuance,  and  such  refosal 
was  therefore  not  error. 
j  2.  After  verdict  in  favor  of  respondent  ap- 
I  pellant  filed  a  motion  for  a  new  trial  upon 
the  ground  of  newly  discovered  evidence,  and 
I  this  motion  was  denied.  The  newly  dlscov- 
I  ered  evidence  was  that  of  another  witness,  a 
Mrs.  Rupe,  who.  In  her  affidavit  In  support 
of  the  motion,  stated  that  the  appellant  told 
her  shortly  after  her  injury  that  she  re- 
ceived tbe  Injury  complained  of  by  a  fall 
upon  her  own  doorstep,  and  not  by  a  fall  up- 
on the  street  of  the  appellant  city.  This  Is- 
sue was  tbe  principal  one  in  the  trial.  Ap- 
pellant bad  one  witness  upon  the  trial  who 
testified  that  respondent  told  her  tbe  same 
thing,  and  it  was  also  admitted  at  the  trial 
that  tbe  witness  Rugg,  hereinbefore  referred 
to,  would.  If  sober,  testify  to  a  similar  state- 
ment made  to  him.  So  that  it  clearly  ap- 
pears that  this  evidence  is  cumulative,  and 
for  that  reason  the  court  below  did  not  abuse 
its  discretion  in  denying  a  motion  upon  this 
ground.  Appellant  contends  that  the  evi- 
dence was  insufficient  to  Justify  the  verdict 
because  the  plaintiff  was  not  corroborated  aa 
to  the  place  upon  the  sidewalk  where  she 
was  Injured,  and  because  she  was  guilty  of 
contributory  negligence  In  going  upon  the 
sidewalk.  The  plaintiff  herself  was  the  only 
witness  who  testified  as  to  the  place  whnv 
she  was  injured,  and  no  one  was  with  hn,  or 
saw  her  fall  and  receive  her  injuries.  No 
corroboration  was  necessary  in  order  that  the 
Jury  might  consider  her  testimony.  The  cred- 
ibility of  the  witness-  was  exclusively  for 
the  Jury.  Respondent  testified  that  the  side- 
walk upon  which  she  was  injured  was  an  old 
sidewalk,  and  that  she  had  been  over  It  many 
times  before,  apd  had  seen  defects  in  it 
These  facts  were  competent  to  go  to  the  Jury 
upon  the  question  of  contributory  negligence, 
but  are  not  conclusive  thereof.  McQuillan  v. 
Seattle,  10  Wash.  404,  38  Pac.  1119,  45  Am. 
St.  Rep.  799;,  Smltlt  v.  Spokane,  16  Wash. 
403,  47  Pac.  888;  Rowe  v.  Ballard,  19  Wash. 
1,  52  Pac.  321;  Cowie  v.  Seattle,  22  Wash. 
659,  62  Pac.  121;  Jordan  v.  Seattle,  26  Wash. 
61.  66  Pac.  114;  Mlschke  v.  Seattle,  26  Wash. 
616,  67  Pac.  857;  Christlanson  t.  Pacific 
Bridge  Co.,  27  Wash.  582,  68  Pac.  191.  Tbe 
evidence  not  being  conclusive  of  contributory 
negligence,  tbe  trial  court  properly  submitted 
that  question  to  the  Jury.  Tbe  motion  was 
properly  oveiTuled. 
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There  is  no  error  In  the  record,  and  the 
Judgment  is  therefore  affirmed. 

FULLEUTON,  0.  J.,  and  HADLEY,  AN- 
DERS, and  DUXBAR,  JJ.,  concur. 


(34  Wash.  269) 

DAWSON  et  al.  y.  McMILLAN  et  al. 

(Supreme  Court  of  Washington.     March  11, 
1904.) 

WATERS— NAVlGABIblTY— OWNERSHIP  OF  BED 
OF  STREAM— OBSTRUCTION. 

1.  A  slough  emptying  into  tlie  sea,  which  dur- 
ing the  ebb  and  flow  of  the  tide  is  navigable 
for  scows  and  for  rafting  and  l>ooming  logs,  is 
a  navigable  stream. 

2.  The  fact  that  title  of  the  bed  of  a  navl- 
gahle  slough  has  been  vested  in  a  person  by 
purchase  from  the  state  as  tide  lands  gives  him 
no  right  to  obstruct  navigation. 

3.  Where  a  private  party  is  specially  dam- 
aged by  the  obstruction  of  navigable  waters,  he 
may  maintain  an  action  to  abate  the  nuisance. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;   Geo.  A.  Joiner,  Judge. 

Suit  by  W.  A.  Dawson  and  another  against 
J.  B.  McMillan  and  another.  From  a  Judg- 
ment in  favor  of  plaintltTs,  defendants  ap- 
peal.   Affirmed. 

Ellhu  B.  Sherman  and  C.  H.  Hurlbut,  for 
appellants.  T.  R  Cade  and  Smith  &  Braw- 
ley,  for  respondents. 


MOUNT,  J.  PlaintifTs  brought  this  action 
for  an  injunction  restraining  defendants 
from  obstructing  navigation  in  the  branch  of 
the  sea  known  as  "McElroy's  Slough,"  and 
for  a  mandate  requiring  the  removal  of  such 
obstruction  already  made  by  defendants. 
After  issues  Joined  and  a  trial  had,  the  lower 
court  granted  the  relief  prayed  for.  The  de- 
fendants appeal. 

No  question  is  made  here  on  the  findings 
of  the  lower  court,  and  they  are  therefore  to 
be  taken  as  true.    They  are  as  follows: 

"(1)  That  at  all  of  the  times  In  plaintiffs' 
complaint  mentioned  and  hereinafter  men- 
tioned the  plaintiffs  have  been  and  now  are 
copartners  doing  business  under  the  firm 
name  and  style  of  W.  A.  Dawson  &  Co.; 
that  during  said  times  the  said  defendant 
Union  Boom  Company  has  been  and  now  is 
a  corporation  duly  organized  and  existing  un- 
der and  by  virtue  of  tlie  laws  of  the  state  of 
Washington,  having  its  principal  place  of 
business  at  Fairhaven,  Whatcom  county, 
Washington,  and  that  during  said  times  the 
defendants  J.  B.  McMillan  and  Frances  O. 
McMillan  have  been  and  now  are  husband 
and  wife. 

"(2)  That  plaintiffs  are  the  owners  of  a 
large  quantity  of  timber  lands  lying  along 
and  adjacent  to  a  certain  slough  In  Skagit 
county,  Washington,  commonly  called  'Mc- 
Elroy's Slough,'  which  said  slough  enters  Into 
Belllngham  Bay,  the  same  being  an  arm  of 

f  S.  See  Navigable  Waters,  vol.  37,  Cent  Dig.  (  149. 


Puget  Sound,  which  said  slough  so  enters 
said  Belllngham  Bay  west  of  lots  1  and  2 
In  Sec.  21,  Tp.  36  north,  range  3  east  of  the 
Willamette  meridian,  in  said  Skagit  county, 
and  which  said  slough  extends  back  in  length 
about  4  miles  from  the  mouth  of  said  slough 
through  sections  21  and  22,  and  that  there  is 
a  channel  the  same  being  well  defined,  and 
about  3  to  4  feet  in  depth,  extending  from  the 
mouth  of  said  slough  out  into  said  Bellingham 
Bay  for  a  distance  of  1^  miles;  that  said 
channel  is  from  70  to  100  feet  in  width,  and 
that  down  this  channel  there  is  constantly 
flowing  a  channel  of  fresh  water  averaging 
during  the  year  from  4  to  24  Inches  in  depth 
at  the  deepest,  and  from  2014  feet  to  40  feet 
In  width;  that  twice  each  day  the  tide  ebbs 
and  flows  up  said  (Manuel  and  slough  and 
over  portions  of  the  tide  flats  to  a  depth  of 
from  7  to  0  feet,  and  which  tide  covers  all 
the  flats  surrounding  said  slough;  that  while 
the  said  tide  is  in,  and  while  so  flowing  and 
ebbing,  the  said  channel  and  slough  is  nav- 
igable, and  has  been  and  can  be  used  as  a 
public  highway  for  boats,  scows,  and  other 
ordinary  modes  of  water  transportation  for 
general  commercial  purposes,  and  especially 
for  the  rafting,  booming,  and  floating  and 
towing  of  logs  up  and  down  the  same;  that 
said  slough  has  been  so  used  for  at  least 
twenty  years  prior  to  the  time  of  the  com- 
mission of  the  acts  complained  of  by  plain- 
titFs  in  their  complaint. 

"(3)  That  sufficient  fresh  w.atei'  does  not 
flow  down  said  slough  at  any  time  to  keep 
it  navigable  or  floatable  with  the  fresh  water 
alone,  but  that  said  slough  is  only  navigable 
and  floatable  with  the  aid  of  the  salt  water, 
and  that  at  ordinary  low  tide  there  is  no  salt 
water  in  said  slough. 

"(4)  That  the  plalntiCCs  at  and  for  two 
years  prior  to  the  commencement  of  this  ac- 
tion were  engaged  in  logging  off  their  said 
lands,  which  lands  are  adjacent  to  said 
slough,  and  that  they  have  been  taking  the 
timber  from  said  land,  placing  the  same  in 
said  slough,  there  rafting  and  placing  them 
in  sections  ready  for  market  in  the  usual 
manner  practiced  by  loggers,  and  towing 
the  same  down  said  slough  and  into  said  Bel- 
linglmm  Bay,  and  thence  to  market;  that 
plaintiffs  have  no  other  feasible  or  practi- 
cable w^ay  by  which  the  plaintiffs  can  con- 
vey their  said  timber  to  the  market  only 
down  said  slough  and  channel;  and  that 
plaintiffs  are  the  owners  of  a  large  quantity 
of.  standing  timber,  to  wit,  about  4,000,000 
feet,  on  their  said  lands,  for  which  there  is 
no  other  outlet  or  way  to  market  save  and 
except  down  said  slough  and  channel. 

"(5)  That  on  or  about  the  11th  day  of 
February,  1903,  the  defendants  Union  Boom 
Company  and  J.  B.  McMillan  procured  a  pile 
driver  and  piles,  and  with  the  aid  of  such 
pile  driver  and  piles  they  drove  piles  in  the 
said  channel  as  shown  by  the  plaintiffs'  Ex- 
hibit No.  1,  to  wit,  a  row  of  piles  along  the 
south  bank  of  said  channel,  and  other  piles 
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In  the  center  of  said  channel,  which  piling 
so  driven  by  defendants  was  driven  into 
the  ground  permanently,  and  is  a  permanent 
obstruction  to  navigation  of  said  slough  and 
channel,  and  deprives  plaintiffs  of  the  use 
of  said  slough  and  channel  for  the  purpose 
of  towing  their  logs  down  the  same  to  mar- 
ket, and  hinders  and  destroys  navigation  in 
said  slough  and  channel,  and  that  by  reason 
of  the  location  and  manner  in  which  said 
piles  were  so  driven  in  the  bed  of  said  slough 
and  channel  hereinbefore  described  the  said 
plaintiffs  have  been  and  now  are  unable  to 
get  any  of  their  said  logs  to  market,  and 
that  if  the  said  piling  is  allowed  to  remain 
there,  plaintiffs  will  lie  unable  to  and  virill 
be  prohibited  from  logging  off  their  said 
lands  or  to  remove  the  products  of  said  lands 
and  timber  to  market,  and  that  It  will  be  im- 
possible for  boats  to  navigate  said  slough. 

"(6)  That  some  time  during  the  year  1902, 
and  prior  to  the  driving  of  said  piles  Into 
said  slough  by  defendants  as  aforesaid,  a 
line  of  railway  was  constructed  a  few  feet 
east  of  where  said  piles  were  so  driven,  and 
a  railway  bridge  was  constructed  across  said 
slough;  that  the  piles  which  are  in  the  fresh- 
water channel  and  nearest  said  bridge  are 
opposite  the  bents  of  the  said  bridge,  and 
that  any  logs  or  other  timber  products,  boats, 
and  scows  that  can  go  under  the  said  rail- 
way bridge  can  float  down  the  fresh-water 
channel  of  said  slough  without  obstruction 
on  account  of  the  piles  driven  by  defend- 
ants; that  the  openings  under  the  railroad 
bridge  through  which  the  fresh  water  flows 
down  through  said  slough  are  21  feet  and 
15  feet  in  width. 

"(7)  That  prior  to  the  erection  and  con- 
struction of  said  railway  bridge  the  plain- 
tiffs and  other  persons  along  said  slough 
rafted  their  said  logs  and  placed  them  into 
sections  ready  for  market  a  considerable 
distance  above  said  bridge,  and  where  said 
slough  is  of  considerably  greater  width  than 
where  said  bridge  is  erected;  that  after  the 
erection  of  said  bridge,  and  prior  to  the  11th 
•day  of  February,  1903,  the  said  plaintiffs  and 
said  other  persons  so  rafted  their  said  logs 
Immediately  below  said  bridge,  and  that 
steamboats  and  tugboats  would  come  up  said 
slough  and  tow  said,  logs  in  rafts  and  booms 
to  market;  that  prior  to  the  erection  of  said 
bridge  said  boats  navigated  said  slough  above 
said  bridge,  and  for  considerable  distance 
above  the  same;  that  the  piling  driven  by 
defendants  extend  from  the  bridge  and  down 
said  slough  for  a  distance  of  000  feet,  and 
that  beyond  such  piling  it  is  unsafe  and  im- 
practicable to  raft  and  boom  logs;  that  it 
is  impossible  for  boats  to  go  up  said  slough 
and  take  said  logs  down  the  same,  and  it  is 
Impossible  to  pass  logs  down  said  slough  in 
rafts  and  booms  on  account  of  said  piling. 

"(8)  That  the  defendant  Union  Boom  Com- 
pany has  a  contract  with  the  state  of  Wash- 
ington for  the  purchase  of  all  of  the  second- 
class  tide  lands  in  front  of  said  lots  1  and 


2;  that  said  contract  was  duly  Issued  and  is 
still  in  force;  that  the  meander  line  runs 
some'  distance  east  of  the  piles  in  question, 
and  directly  across  said  McElroy's  Slough 
about  100  feet  east  of  the  railroad;  that  said 
tide  lands  contract  purported  to  convey  to 
said  defendant  Union  Boom  Company  all 
second-class  tide  lands  in  front  of,  adjacent 
to,  and  abutting  upon  said  meander  line,  and 
that  all  of  the  piles  in  question  are  oatside 
of  said  meander  line  and  within  the  bound- 
aries of  said  contract 

"(9)  That  none  of  the  piles  In  questicHi 
were  driven  for  the  personal  use  or  benefit  of 
the  defendant  J.  B.  McMillan,  but  they  -were 
driven  under  his  direction  as  manager  of  the 
defendant  Union  Boom  Company;  that  the 
location  of  the  meander  line  across  said  Mc- 
Elroy's Slough  Is  shown  in  defendant's  Els- 
hlbit  A;  that  said  piles  were  being  driven 
by  said  Union  Boom  Company  for  a  boom. 

"(10)  That  the  defendant  Prances  O.  Mc- 
Millan had  nothing  to  do  with  and  was  not 
Interested  in  the  driving  of  said  pUes." 

The  conclusions  are  as  follows: 

"(1)  That  this  action  should  be  dismissed 
as  to  the  defendant  Frances  C.  McMillan. 

"(2)  That  the  plaintiffs  are  entitled  to  an 
order  of  this  court  forever  restraining  and 
enjoining  the  defendants  J.  B.  McMillan  and 
Union  Boom  Company,  and  each  of  them, 
their  officers,  agents,  servants,  and  employes, 
from  driving  piling  or  placing  any  other  ob- 
struction within  the  bed  or  channel  of  said 
McElroy's  Slough  as  described  in  plalntifls' 
complaint,  or  in  the  channel  thereof  'wbMe 
the  same  passes  over  and  extends  across  the 
tide  lands  between  the  mouth  of  said  McEl- 
roy's Slough  out  to  the  deep  water  of  Bel- 
llngham  Bay. 

"(3)  That  the  plaintiffs  are  entiOed  to  a 
mandatory  injunction  compelling  the  said 
defendants  to  remove  all  piling  placed  by 
them  or  their  agents,  servants,  ofllcers,  or 
employes  in  the  said  channel  of  said  sloogh 
as  aforesaid,  so  that  the  said  plaintiffs  may 
have  free  and  uninterrupted  use  of  said 
slough  for  the  purpose  of  ordinary  navlga- 
Uon. 

"(4)  That  plaintiffs  should  have  Judgrment 
fw  their  costs  and  disbursements  herein." 

Appellants  excepted  to  the  second,  third, 
and  fourth  conclusions,  and  argue  (1)  Uiat 
the  channel  of  the  slough  is  not  navigable 
under  the  law;  (2)  that  if  it  Is  navigable,  it 
is  under  the  control,  disposition,  and  anth<H'- 
ity  of  the  state;  (3)  that  the  action  is  pre- 
Qiaturely  brought,  and  under  improper  alle- 
gations. 

The  channel  of  the  slough  in  question  is 
navigable  in  a  legal  sense,  if  it  is  in  fact 
navigable.  21  Am.  &  Eng.  Enc.  of  Law  C^ 
ISd.)  pp.  426,  429;  East  Hoqutam  Boom  Co. 
V.  Neeson,  20  Wash.  142,  54  Pac.  1001;  Grif- 
fith V.  Uolman,  23  Wash.  347,  63  Paa  239.  54 
Ll  R.  A.  178,  83  Am.  St.  Rep.  821;  Watklns 
Y.  Dorris,  24  Wash.  636,  64  Pac.  840,  54  L. 
R.  A.  199.    In  the  second  flnding  oT  fact 
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the  coart  found  that  the  tide  ebbs  and  flows 
in  tbe  slough  twice  each  day,  and  that  "while 
so  flowing  and  ebbing  the  said  channel  and 
slough  Is  navigable,  and  has  been  and  can 
be  used  as  a  public  highway  for  boats,  scows, 
and  other  ordinary  modes  of  water  trans- 
portation for  general  commercial  purposes, 
and  especially  for  rafting,  booming,  and 
floating  and  towing  of  logs  up  and  down  the 
same;  that  said  slough  has  been  so  used  for 
at  least  twenty  years."  This  finding,  which 
we  must  take  as  an  admitted  fact  In  the 
case,  precludes  any  question  of  the  naviga- 
bility of  the  slough.  Being  navigable  water, 
when  the  state  sold  the  bed  thereof  to  the 
appellants,  as  stated  in  the  finding  No.  8, 
appellants  took  the  title  subject  to  the  par- 
amount right  of  the  public  to  use  the  same 
for  navigation.  Watkins  v.  Dorris,  24  Wash. 
(536,  644,  64  Pac.  840,  54  L.  R.  A.  199;  New 
Whatcom  v.  The  Fairhaven  Land  Co.,  24 
Wash.  493,  64  Pac.  733,  54  L.  R.  A.  190. 
The  fact,  therefore,  that  tbe  title  of  the  bed 
of  the  channel  or  the  land  upon  which  an 
obstruction  Is  placed  Is  vested  in  the  appel- 
lants does  not  confer  upon  them  the  right 
to  obstruct  navigation  upon  navigable  water. 
It  Is  no  doubt  true  that  the  sovereign  au- 
thority may  control  and  regulate  the  use  of 
navigable  waters,  but  It  does  not  follow  that 
an  Individual  over  whose  lands  such  waters 
flow  may  do  the  same.  People  v.  City  of 
St.  Louis,  48  Am.  Dec.  339.  By  the  mere 
act  of  selling  the  land  to  the  appellants  the 
state  conferred  no  right  upon  them  to  inter- 
fere with  the  rights  of  the  public  In  the  use 
of  the  highway. 

Appellants'  last  position  Is  based  upon  the 
claim  that  the  United  States  is  the  only  party 
having  a  right  to  prevent  the  otetructlon, 
and  that  respondents  are  not  Injured  until 
they  are  denied  free  passage.  It  has  been 
frequently  held  by  this  court  that  where,  by 
a  public  nuisance,  a  private  party  is  special- 
ly damaged,  bis  damage  differing  in  kind  and 
degree  from  that  of  the  general  public,  he 
may  maintain  an  action  to  abate  such  nui- 
sance. Carl  V.  West  Aberdeen  Land  Co.,  13 
Wash.  616,  43  Pac.  890;  Smith  v.  Mitchell. 
21  Wash.  536,  58  Pac.  667,  75  Am.  St.  Rep. 
858;  Griffith  v.  HoIman,.23  Wash.  347,  63 
Pac.  239,.  54  L.  R.  A.  178,  83  Am.  St,  Rep. 
821;  Sultan  W.  &  P.  Co.  v.  Weyerhauser 
Timber  Co.,  31  Wash.  558,  72  Pac.  114;  21 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  p.  444. 

By  findings  Nos.  4,  5,  and  7  it  is  shown 
that  respondents  are  specially  damaged,  and 
also  that  the  obstruction  exists,  and  that 
respondents  are  prohibited  from  using  the 
highway  and  from  removing  their  timber 
products  to  market. 

The  relief  granted  was  therefore  proper 
under  the  findings,  and  the  Judgment  is  af- 
firmed. 

HADLBY.  ANDERS,  and  DUNBAR,  JJ., 
concur. 


(34  Wash.  248) 

STATE  ex  rel.  HARRIS  r.   SUPERIOR 
COURT  OP  KING  COUNTY. 

(Supreme  Court  of  Washington.  March  8, 1904.) 

WRIT  OF  REVIEW— ADEQUATE  REUEDY  AT 
LAW. 

1.  Under  Ballinger's  Ann.  Codes  &  St  S  5741, 
declaring  that  the  writ  of  review  siiall  only  be 
gi-nntcd  where  there  is  no  appeal,  and  no  plain, 
speedy,  and  adequate  remedy  at  law,  an  order 
vacating  a  judgment  cannot  be  reviewed  by 
writ  of  review  m  the  absence  of  any  showing 
of  an  emergency  which  will  prevent  the  ques- 
tions at  issue  from  being  effectively  determined 
by  appeal  from  the  final  judgment. 

Application  by  the  state,  on  relation  of 
Plnma  M.  Harris,  against  the  superior  court 
of  King  county,  for  a  writ  of  review  of  an 
order  vacating  a  Judgment  for  plaintiff  in  an 
action  by  relator  against  William  Levy  and 
another.    Writ  denied. 

E.  F.  Eienstra,  for  relator.  R.  R.  George 
and  G.  E.  De  Steigner,  for  respondent 

MOUNT,  J.  Original  application  for  a 
writ  of  review.  It  appears  from  the  aflSdavlt 
of  the  petitioner  that  to  July,  1903,  the  re- 
lator, Pluma  M.  Harris,  brought  an  action  to 
the  superior  court  of  King  county  against 
William  Levy  and  Jane  Doe  Levy,  whose 
true  name  was  unknown,  to  foreclose  cer- 
tato  certificates  of  delinquent  taxes.  Sum- 
mons was  served  upon  defendants  by  publi- 
cation. On  October  7,  1903,  a  Judgment  was 
entered  by  default  foreclosing  the  certificates 
for  the  amount  due.  Subsequently  the  real 
estate  upon  which  the  taxes  were  a  lien  was 
sold,  and  bid  in  by  the  petitioner,  and  a  deed 
issued.  Thereafter  the  defendants  in  said 
action  filed  a  motion  to  vacate  and  set  aside 
the  Judgment.  This  motion  was  granted  on 
the  11th  day  of  December,  1903,  and  the 
Judgment  vacated,  and  defendants  permitted 
to  defend  the  action.  The  plaintiff,  relator 
here,  now  prays  for  a  writ  of  review  to  this 
court  to  review  the  order  vacating  the  Judg- 
ment 

The  writ  of  review  will  only  be  granted 
where  there  Is  no  appeal,  and  no  plain, 
speedy,  and  adequate  remedy  at  law.  Sec- 
tion 5741,  Balltoger's  Ann.  Codes  &  St  It 
is  true  there  Is  no  appeal  from  an  order 
vacating  a  Judgment.  Nelson  v.  Denny,  26 
Wash.  327,  67  Pac.  78.  But  there  is  to  this 
case  a  plain  and  adequate  remedy  by  appeal 
from  the  final  Judgment  which  may  be  en- 
tered in  the  case.  In  which  appeal  the  order 
herein  complained  of  may  be  reviewed. 
Freeman  v.  Ambrose,  12  Wash.  1,  40  Pac. 
381.  It  Is  not  the  policy  of  the  law  to  try 
cases  here  by  piecemeal.  Every  order  which 
Is  not  appealable  is  not  tbe  subject  of  a  writ 
of  review.  No  emergency  is  shown  why  the 
questions  presented  for  review  by  the  peti- 
tion of  relator  may  not  as  well  and  effect- 
ively be  determined  after  final  Judgment  to 
the  case  as  at  this  time.  Furthermore,  if 
plaintiff  Is  successful  at  the  final  trial,  there 
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wUI  be  no  necessity  for  a  review  of  the  ques- 
tions now  presented.  The  fact  that  the  rem- 
edy by  appeal  Is  not  as  speedy  as  by  writ 
of  review  Is  not  of  itself  a  sufUeleDt  reason 
for  granting  the  writ  When  no  rights  will 
be  lost  by  delay,  time  will  not  be  considered, 
unless  the  delay  renders  other  remedies  In- 
adequate. 
The  writ  is  therefore  denied. 

HADLEY  and  ANDERS,  JJ.,  concur. 

(31  Wash.  262) 

STATE  V.  STOCKHAMMER. 

(Supreme  Court  of  Waskingtou.    March  11, 

1904.) 

HOMICIDE  —  SELF-DEFENSE—  INSTRUCTIONS  — 
SEPARATION  OF  JURY— ADMONITION. 

1.  Under  Balllnger's  Ann.  Codes  &  St.  S  6SM7, 
declaring  that  jurors  in  a  criminal  case  shall  not 
be  allowed  to  seiiurate  except  by  the  con.seut 
of  defendant  and  the  prosecuting  attorney,  it  is 
not  necessary  that  defendant  consent  personally, 
consent  of  his  attorney  being  sudieient.  i 

'2.  Where  the  jury  in  a  criminal  case  was  j 
admonished  as  to  its  duties  on  separation,  fail-  | 
ore  to  repeat  the  admonition  on  a  subsequent  i 
separation  was  not  error. 

3.  In  a  prosecution  for  murder,  a  question  to  ' 
the  wife  of  defendant  as  to  whether  it  was  | 
not  true  that  her  brother  had  such  a  bitter  ! 
feeling  against  defendaut  that  in  giving  witness  ! 
a  check  he  refused  to  write  it  in  her  married 
name,  but  wrote  it  in  her  maiden  name,  was  j 
objectionable,  as  calling  for  a  conclusion.  ! 

4.  Where  the  state's  evidence,  if  uncontradict-  I 
ed,  would  warrant  a  conviction,  it  is  not  error 
to  deny  a  motion  to  dismiss  or  direct  acquittal. 

5.  In  a  prosecution  for  murder,  in  which  the 
defense  was  self-defense,  there  being  no  plea 
of  insanity,  nor  effort  to  show  that  insanity 
existed  at  the  time,  a  certilied  copy  of  a  coun- 
ty record,  including  a  complaint  in  ins.inity  and 
an  order  adjudging  defendant  insane,  and  a 
discharge  from  the  hospital  for  the  insane  as 
improved,  was  inadmissible. 

(5.  The  exclusion  of  evidence  that  defendaut 
had  been  adjudtjed  insane  was  harmless  to  de- 
fendaut where  he  was  subsc(iuently  allowed  to 
prove  that  he  had  been  confined  in  an  asylum. 

7.  A  requested  charge  that,  if  defendant  was 
where  he  had  a  right  to  be,  and  deceased  had 
advanced  ujwn  him  in  a  threatening  manner, 
inducing  defendant  to  believe  that  he  was  in 
danger  of  life  or  limb,  the  defendant  need  not 
retreat,  but  had  a  right  to  stand  his  ground, 
was  properly  qualified  by  stating  that  defendant 
would  have  no  right  to  take  the  life  of  deceased 
without  first  warning  him  to  desist  from  his  at- 
tack, unless  it  was  found  that  he  had  no  time 
to  give  such  warning. 

8.  One  is  not  justified  in  taking  life  in  self- 
defense  merely  becau.se  he  believes  his  own  life 
in  danger,  but  he  must,  in  addition,  have  reason 
to  so  believe. 

Appeal  from  Superior  Court,  Chchalls 
County;   Mason  Irwin,  Judge. 

Joseph  Stockhammer  was  convicted  of 
manslaughter,  and  appeals.    Affirmed. 

C.  W.  Hodgdon  and  Sidney  Moor  Heath, 
for  appellant.    J.  A.  Hutcheson,  for  the  State. 

DUNBAR,  J.  The  appellant  was  charged 
in  the  information  with  mui-der  in  flic  first 
degree,  was  convicted  of  manslaugliter,  and 
sentenced  to  two  years  in  the  penitentiary. 

t  8.  See  Homicide,  vol.  2«,  Cent  Dig.  i  16L 


The  first  assignment  is  that  the  court  erred 
In  allowing  the  Jury  to  separate  without  tbe 
consent  of  the  defendant  personally.  It  is 
conceded  that  the  consent  was  given  by  the 
counsel  of  appellant,  but  the  contention  Is 
that  this  is  not  sufficient  Section  6947.  2 
Balllnger's  Ann.  Codes  &  St.,  provides  that 
Juries  in  criminal  cases  shall  not  be  allowed 
to  separate  except  by  consent  of  the  defend- 
ant and  the  prosecuting  attorney.  Api>ellant 
cites  State  v.  Place.  5  Wash.  773,  32  Pac.  73«>. 
and  Brown  v.  State,  38  Tex.  482,  in  support 
of  the  contention  that  the  conditions  of  the 
statute  have  not  been  complied  with.  State 
V.  Place  does  not  in  any  manner  support  such 
contention,  as  it  does  appear  in  ttmt  case 
that  there  was  no  consent  given  by  either  ap- 
pellant or  counsel.  Brown  v.  State  was  a 
case  where  the  defendant  was  not  present 
during  the  trial,  he  being  in  an  adjoining 
room  sick,  having  been  removed  by  the  in- 
struction of  his  attending  doctor  during  the 
argument;  and,  while  tbe  court  in  that  case 
incidentally  held  that  the  attorney  for  the 
defendant  could  not  consent  to  the  jury  sepa- 
rating, under  the  particular  provisions  of  the 
Code,  it  was  also  said  that,  even  if  the  de- 
fendant himself  had  consented,  tbe  case 
would  still  have  to  be  reversed,  for  the  rea- 
son that  the  separation  was  not  such  a  sepa- 
ration as  was  provided  for  by  the  Code.  But 
we  think  there  are  no  cases  which  hold,  un- 
der the  provisions  of  a  statute  such  as  ours, 
that  the  consent  of  the  counsel,  the  defend- 
ant being  present  and  bearing  tbe  consent 
announced  by  the  court.  Is  not  sufficient  In 
fact  we  think  It  Is  much  the  better  practice, 
and  Is  a  more  orderly  proceeding,  and  a  con- 
sent which  Is  more  likely  to  be  intelligently 
given  than  a  mere  formal  consent  stated  by 
the  defendant.  By  reference  to  State  v.  Ho- 
ledger,  15  Wash.  443,  40  Pac.  652,  it  will  be 
seen  that  the  procedure  in  this  case  was  ex- 
actly in  accordance  with  the 'suggestion  of 
this  court  made  to  the  trial  Judges  of  the 
state.  It  will  be  noted  that  in  that  case  the 
consent  was  obtained  from  appellant's  coun- 
sel, and  the  court  refused,  even  under  the 
circumstances  of  the  case,  to  reverse  the 
Judgment  for  that  alleged  error  alone,  but 
said:  "The  appellant  complains  in  his  ninth 
a.sslgnment  that  the  court  erred  in  asking 
counsel  for  appellant  in  the  presence  and 
hearing  of  the  Jury,  if  they  had  any  objec- 
tion to  the  separation  of  the  Jury.  In  the 
absence  of  any  proof  to  the  effect  that  the 
appellant  was  prejudiced  in  any  way  by  the 
action  of  the  court,  we  do  not  feel  like  re- 
versing a  case  on  this  ground  alone;  but  we 
desire  to  take  occasion  to  say  that,  consider- 
ing the  dittictilty  of  making  such  a  showing 
of  injury  by  the  party  who  claims  to  be  ag- 
grieved, we  think  It  is  a  practice  which 
should  not  be  Indulged  In  by  trial  courts,  be- 
cause, as  appellant  complains,  if  they  did  en- 
tertain any  objection  to  the  separation  of  the 
Jury,  they  were  called  upon  to  so  state  in 
the  presence  of  the  Jury,  and  would  thereby 
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run  the  risk  of  IncuiTing  the  displeasure  of 
some  juror.  The  court  could  very  easily  call 
counsel  to  him,  and  ascertain  privately,  and 
■without  the  knowledge  of  the  Jury,  whether 
there  were  any  objections  to  their  separa- 
tion." This  course  having  been  pursued  by 
the  ti-lal  court  in  this  case,  no  error  was  com- 
mitted. 

The  next  contention  is  that  the  court  al- 
lowed the  jury  to  separate  without  being  ad- 
monished and  instructed  as  to  its  duties.  It 
is  conceded  that  the  coturt  did,  upon  the  first 
separation  of  the  jiu-y,  give  them  full  admo- 
nition concerning  their  duties  as  provided  by 
the  statute;  but  that  upon  the  next  separa- 
tion the  admonition  was  not  given.  The  ad- 
monition having  been  once  given,  It  was  not 
necessary  to  repeat  it;  and,  especially  as  no 
request  was  made  therefor  by  the  appellant, 
it  will  not  be  presumed  that  he  was  preju- 
diced by  the  failure  of  the  coiurt  to  give  re- 
peated admonitions. 

It  is  claimed  that  the  trial  court  erred  in 
sustaining  respondent's  objection  to  the  fol- 
lowing question  proposed  by  appellant's  coun- 
sel on  cross-examination:  "Mrs.  Stockbam- 
mer,  is  it  not  true  that  your  brother  had  such 
a  bitter  feeling  against  Mr.  Stockhammer 
that  in  giving  you  a  check  he  refused  to  write 
it  as  'Maria  Stockhammer,'  but  wrote  It  as 
'Maria  Eigner'?"  Objection  was  sustained  to 
this  question— and,  we  think,  properly  sus- 
tained—as calling  for  a  mere  opinion  of  the 
witness  as  to  the  motive  of  the  deceased  in 
preparing  the  form  of  a  check.  All  that  the 
witness  could  properly  testify  to  was  the 
fact,  and  it  was  for  the  jury  to  determine 
from  such  fact  the  feeling  which  prompted 
it,  and  the  following  question,  viz.,  "Is  it  not 
true  that  your  brother,  in  giving  you  a  check, 
gave  it  to  you  as  'Maria  Eigner'  instead  of 
'Maria  Stockbammer*  ?"  was  afterwards  ask- 
ed and  answered  without  objection. 

The  fourth  assignment  is  that  the  court 
erred  In  refusing  to  allow  appellant's  motion 
to  dismiss  or  direct  a  verdict  at  the  close  of 
plaintiff's  testimony.  No  error  was  commit- 
ted in  this  respect,  as  there  was  sufficient  tes- 
timony introduced  by  the  state  to  warrant  a 
conviction,  if  uncontradicted. 

The  fifth  assignment  is  that  the  court  er- 
red in  sustaining  the  objection  of  plaintiff  to 
the  introduction  of  evidence  concerning  the 
insanity  of  defendant.  The  evidence  was  a 
certified  copy  of  the  record  of  Pierce  county, 
including  a  complaint  in  insanity  and  order 
adjudging  defendant  insane,  made  by  the  su- 
perior coiu-t  of  Pierce  county,  and  also  a  dis- 
cbarge from  the  hospital  for  the  insane  as 
Improved.  It  is  Insisted  by  the  appellant 
that  It  may  be  shown  In  aid  of  the  theory  of 
present  insanity  that  Insanity  existed  at  some 
prior  time.  This  testimony  was  objected  to 
as  being  Irrelevant,  Immaterial,  and  inadmis- 
sible unless  it  should  be  followed  up  by  show- 
ing that  the  condition  of  insanity  still  exists, 
and  did  exist  at  the  time  of  the  shooting. 
There  was  no  plea  of  insanity  in  this  case, 


the  defense  being  self-defense;  no  attempt 
to  show  that  insanity  existed  at  the  time; 
and  the  counsel  for  the  defense  objected  to 
making  such  a  showing  by  stating  that  a 
condition  once  shown  to  exist  Is  presumed  to 
exist  until  the  contrary  is  shown.  This  pre- 
sumption would,  in  any  event,  be  destroyed 
by  the  testimony  which  the  counsel  for  the 
defense  was  attempting  to  offer,  which  show- 
ed that  the  defendant  had  been  discharged 
from  the  asylum.  But,  in  any  event,  under 
the  proofs  and  claims  made  by  the  defendant 
in  this  case,  the  testimony  was  inadmissible; 
and,  even  if  it  were  admissible,  no  prejudice 
obtained  from  the  fact  that  the  defendant 
afterwards  was  allowed  to  prove  that  he  had 
been  confined  in  the  asylum  In  Pierce  county 
on  a  charge  of  insanity. 

Errors  Nos.  6  and  7  are  based  on  the  modi- 
fication or  qualification  attached  by  the  court 
to  Instruction  No.  15.  Instruction  No.  15 
was  as  follows:  "The  court  informs  you 
that  in  law  the.  defendant,  if-  he  was  where 
he  had  a  right  to  be,  if  the  deceased  ad- 
vanced upon  him  In  a  threatening  manner, 
or  induced  defendant  to  believe  that  he  was 
in  danger  of  life  or  limb,  the  defendant  need 
not  retreat,  but  had  a  right  to  stand  his 
ground  and  defend  himself.  When  a  man  is 
where  he  has  a  perfect  right  to  be,  and  de- 
ceased so  acts  under  such  clrciunstances  as 
to  induce  in  him  a  reasonable  and  honest 
ground  of  apprehension  that  he  Is  in  danger 
of  life  or  limb,  he  may  at  once  use  necessary 
force  to  prevent  the  threatened  blow,  even 
to  the  extent  of  taking  his  life."  Then  the 
court  announced  the  qualifications  which  are 
objected  to,  as  follows:  "Gentlemen,  I  quali- 
fy this  instruction  No.  15  In  this  way:  that, 
although  defendant  may  have  been  where  he 
had  a  right  to  be,  and  deceased  was  advan- 
cing toward  him  in  a  threatening  manner, 
still  he  would  have  no  right  to  take  the  life 
of  deceased  without  first  warning  him  to  de- 
sist from  his  attack,  unless  you  find  from 
the  evidence  that  defendant  was  justified  in 
believing  that  he  bad  not  time  to  give  such 
warning."  We  think  that  this  was  a  proper 
and  judicious  statement  of  the  law.  No  man 
should  be  permitted  to  take  the  life  of  an- 
other without  an  urgent  necessity  exists,  for 
the  right  of  self-defense  Is  based  upon  the 
necessity  of  protecting  one's  self;  and  if  one's 
life  could  be  protected  and  the  necessity  of 
killing  the  adversary  obviated  by  a  warning, 
such  warning  should  be  given.  It  does  not 
appear  to  us  that  the  modification  of  this  in- 
struction was  made  more  prominent  than  any 
other  part  of  the  instruction. 

In  assignment  8  It  Is  also  contended  that 
the  court  erred  by  the  insertion  of  the  words 
"and  has  reason  to  t)elleve,"  In  instruction 
No.  IS,  the  whole  Instruction  being:  "The 
court  further  instructs  you  that  a  man  need 
not  wait  until  the  blow  Is  actually  struck  be- 
fore he  has  a  right  to  act  upon  appearances 
and  defend  himself.  It  Is  enough  if  he  hon- 
estly believes,  and  has  reason   to  believe. 
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from  the  attitude,  conduct,  and  manner  of 
the  deceased,  that  be  was  in  danger  of  his 
life  or  of  great  bodily  barm."  If  the  appel- 
lant's objection  should  obtain,  that  the  court 
erred  In  inserting  the  words  "and  has  reason 
to  believe,"  all  that  a  defendant  would  be 
called  upon  to  do  to  establish  a  complete  de- 
fense would  be  to  assert  that  he  believed  that 
he  was  in  danger  of  life  or  of  great  bodily 
harm.  This  must  not  be  a  blind  belief,  but 
must  he  a  belief  founded  upon  circumstances; 
and  it  is  for  the  jury  to  determine,  under  all 
the  circumstances  of  the  case,  whether  it  is 
a  reasonable  belief.  The  rule  is  laid  down 
by  1  Bishop's  New  Criminal  Law,  S  305,  as 
follows:  "If,  in  the  language  not  uncommon 
in  the  cases,  one  has  reasonable  cause  to  be- 
lieve the  existence  of  facts  which  will  justify 
a  killing,— or,  in  terms  more  nicely  in  accord 
with  the  principles  on  which  the  rule  la 
foimded,  if  without  fault  or  carelessness  he 
does  believe  them,— be  Is  legally  guiltless  of 
the  homicide,  though  he  mistook  the  facts, 
and  so  the  life  of  an  innocent  person  is  un- 
fortunately extinguished."  So  that  it  will  be 
seen  that.  If  a  person  acted  without  reason, 
he  would  not  be  acting  without  fault  or  care- 
lessness. We  think  the  whole  instruction  of 
the  court  was  favorable  to  the  appellant. 

We  perceive  no  error  of  the  court  in  refus- 
ing instructions  offered,  all  the  instructions 
which  properly  stated  the -law  having  been 
given  in  another  form  by  the  court 

Nor  can  the  last  assignment— that  the  court 
erred  in  denying  defendant's  motion  for  a 
new  trial— be  sustained. 

The  cause  was  tried  without  error,  and  the 
testimony  was  sufficient  to  sustain  the  Judg- 
ment   It  will  therefore  be  affirmed. 

HADI/EY,  ANDERS,  and  MOUNT,  JJ„ 
concur. 


(34  Wash.  286) 

SNYDER  et  al.  v.  HARDING. 

(Supreme  Court  of  Washington.     March  11, 
19(M.) 

LEASE  —  RESCISSION  —  EXPENSES— DENIAL  OF 
l^NDLORDS  TITLE-ISSUES— FIND- 
INGS—PARTIES. 

1.  Where  a  portion  of  a  tract  of  land  was 
owned  by  a  husband  and  wife  as  community 
I)roperty,  and  the  remainder  by  the  community 
and  another  jointl.v,  a  lease  of  the  entire  tract 
by  the  husband  without  the  concurrence  of 
either  the  wife  or  the  joint  owner  was  invalid. 

2.  Suit  by  a  lessee  against  the  lessor,  in 
which  the  former  claims  to  he  equitable  owner 
of  part  of  the  land,  and  seeks  to  specifically 
enforce  au  alleged  contract  of  sale,  is  a  rescis- 
sion of  the  lease. 

3.  Where  a  tenant  has  rescinded  the  lease 
by  suing  as  e<juitable  owner  for  part  of  tlio 
land  and  seeking  to  specifically  enforce  an  al- 
leged contract  of  sale,  commencement  of  suit 
by  the  landlord  to  recover  the  land  and  quiet 
title  thereto  is  an  acceptance  of  the  rescission. 

4.  Defendant  in  a  suit  to  recover  possession 
of  and  quiet  the  title  to  land  pleaded  a  lease, 

V  1.  See  Husband  and  Wife,  vol.  2t,  Cent.  Dig.  1 1)32: 
Tenancy  In  ComjiOD,  vol.  ii,  Cent.  Dig.  {  U3. 


and  plaintiff  replied  that  defendant  had  sued 
for  the  land  as  equitable  owner,  and  sought  to 
specifically  enforce  an  alleged  contract  of  pur- 
chase. Jit  Id,  that  a  conclusion  of  law  that  by 
so  suing  defendant  had  rescinded  the  lease  was 
proper,  and  within  the  issues. 

5.  Where  the  allegations  of  a  complaint  were 
within  Bollinger's  Ann.  Codes  &  St  i  5500. 
authorizing  suits  for  possession  and  to  quiet 
title  against  one  in  possession  not  as  tenant,  bat 
claiming  an  interest  in  the  property,  the  issu- 
ance of  a  so-called  "writ  of  restitution"  did 
not  render  the  action  one  against  a  tenant 

6.  A  husliand  and  wife  owning  a  portion  of  a 
tract  of  land  as  community  property  and  the 
remainder  jointly  with  another  may  join  with 
each  other  and  the  joint  owner  in  a  suit  to 
recover  possession  of  and  to  quiet  title  to  the 
land. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; C.  H.  Neal,  Judge. 

Action  by  Katherinc  M.  Snyder  and  others 
against  O.  G.  Harding.  From  a  Judgment 
for  plaintiffs,  defendant  appeals.    Affirmed. 

O.  R.  Holcomb,  for  appellant  Merritt  & 
Merrltt,  for  respondents. 

HADLEY,  J,  The  statement  of  facta  In 
this  case  was  stricken  at  the  time  of  the 
bearing.  Therefore  the  only  questions  to  be 
determined  are  whether  the  conclusions  of 
law  properly  follow  from  the  findings  of  the 
court  and  whether  the  judgment  is  sustain- 
ed by  the  findings  and  conclusions,  and  is 
within  the  Issues.  The  complaint  is  for  pos- 
session of  real  estate,  and  also  prays  that 
plaintiffs'  title  thereto  shall  be  quieted.  It  is 
alleged  that  the  plaintiffs  George  S.  Snyder 
and  Katheriue  M.  Snyder  are  husband  and 
wife,  and  that  they  hold  an  ownership  in 
said  real  estate  as  a  community.  The  lands 
are  alleged  to  be  owned  by  said  community 
and  by  tbeir  coplalutiff  Charles  D.  Snyder. 
It  is  also  alleged  that  the  defendant  wrwig- 
fuUy  entered  Into  possession  of  the  land;  that 
be  now  wrongfully  holds  It,  and  claims  some 
Interest  therein  which  is  unfounded,  and 
without  right.  The  defendant  answered  that 
he  leased  the  premises  from  the  plaintiffs  by 
an  agreement  with  the  plaintiff  George  S. 
Snyder;  that  with  the  consent  and  approval 
of  plaintiffs  he  entered  Into  possession,  pro- 
ceeded to  cultivate  the  land,  delivered  to 
them  the  share  of  the  crops  as  rent  and  that 
the  same  was  accepted  by  them.  The  reply 
alleges  that  the  plaintiffs  Katherine  M.  Sny- 
der and  Charles  D.  Snyder  were  in  the  state 
of  California  at  the  time  said  lease  agree- 
ment was  made,  and  that  they  neither  joined 
therein  nor  knew  thereof;  that  prior  to  the 
time  the  same  was  made  the  defendant  knew 
of  the  marriage  relation  existing  between  the 
plaintiffs  George  S.  and  Katherine  M.  Sny- 
der, and  that  the  real  estate  attempted  to  be 
leased  was  their  community  property.  It  is 
alleged  that  the  lease  was  void  by  reason  of 
not  liaving  been  executed  by  tbe  wife  of  the 
community  aforesaid  and  by  said  Cliarlea  D. 
Snyder,  and  for  tbe  further  reason  that  it 
was  made  wholly  without  their  knowledge  or 
authority,  and  was  not  subsequently  ratified 
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'by  tbeoi.  It  is  farther  averred  that  said 
Katberine  M.  and  Charles  D.  Snyder  believed 
that  there  was  no  lease  upon  said  premises 
for  any  fixed  period,  and  tliat  the  same  were 
wholly  free  from  any  incumbrance  of  any 
-character,  and  that  such  belief  continued 
with  them  until  the  defendant  in  this  action 
began  a  suit  against  said  George  S.  Snyder 
by  which  he  claimed  to  have  purchased  said 
real  estate,  and  also  that  he  was  the  owner 
thereof.  Under  the  Issaes,  practically  as 
stated  above,  tjie  court  found  substantially 
as  follows:  That  the  said  community  is  the 
sole  owner  of  a  portion  of  said  real  estate, 
and  is  the  Joint  owner  with  said  Charles  D. 
Snyder  of  the  remainder  thereof;  that  said 
George  S.  Snyder  entered  into  a  written  con- 
tract of  lease  with  the  defendant  for  said 
real  estate,'  by  which  the  same  was  to  be 
leased  for  a  term  of  three  years,  but  that 
said  Katherine  M.  and  Charles  D.  Snyder 
■did  not  Join  in  the  execution  of  the  lease; 
that  at  the  time  the  lease  was  made  the  de- 
fendant knew  of  the  existence  of  the  mar- 
riage relation  creating  the  community  afore- 
said; that  said  lands  were  prepared  for  crop 
<lunng  the  fall  of  1899  and  spring  of  1900, 
the  crop  harvested  and  threshed  in  the  year 
1900,  and  that  settlement  in  relation  thereto 
was  made  between  the  plaintiffs  and  defend- 
ant by  the  defendant  delivering  to  one  Fred 
Snyder,  the  father  of  George  S.  Snyder  and 
-Charles  D.  Snyder,  who  was  acting  for  the 
plaintiffs,  the  share  of  the  crop  belonging  to 
the  land;  that  a  portion  of  the  land  was  by 
the  defendant  again  seeded  in  wheat  in  the 
fall  of  1900  and  spring  of  1001;  that  in  June, 
1001,  the  defendant  commenced  an  action  in 
the  superior  court  of  Adams  county,  claiming 
to  have  purchased  a  part  of  the  land,  and  de- 
manding specific  performance  of  a  contract 
of  purchase  from  George  S.  Snyder;  that 
after  the  commencement  of  said  action  by 
the  defendant,  and  acting  upon  the  notice 
thereby  given  that  the  defendant  was  not 
claimiug  to  bold  said  real  estate  as  the  ten- 
ant of  plaintilfs,  but  as  the  equitable  owner 
thereof  under  his  alleged  purchase,  the  plain- 
tiffs then  instituted  this  action  against  de- 
fendant for  possession  without  demand  or 
notice.  At  the  request  of  the  defendant  it 
was  also  found  that  at  all  times  during  bis 
possession  of  the  premises  be  fully  performed 
all  the  covenants  and  provisions  of  said  lease 
by  bim  to  be  performed,  and  that  the  plain- 
tiffs received  and  accepted  the  proceeds  of 
the  lease  without  objection  to  the  possession 
of  defendant  As  conclusions  of  law  from 
the  foregoing  facts  the  court  concluded  (1) 
that  the  said  lease  was  not  valid  as  against 
the  plaintiffs;  and  (2)  that  bf  the  commence- 
ment of  said  action  for  specific  performance 
of  said  alleged  contract  of  sale  the  defend- 
ant gave  notice  to  plaintiffs  that  be  did 
not  bold  or  claim  to  hold  said  real  estate  un- 
der and  by  virtue  of  said  lease,  but  that  be 
was  holding  that  part  of  it  described  In  his 
complaint  as  eqnitable  owner;  that  said  acts 


on  the  part  of  the  defendant  amounted  to  a 
rescission  by  him  of  said  lease  contract;  and 
that  by  the  commencement  of  this  action  by 
plaintiffs  a  mutual  rescission  of  the  lease  was 
effected.  Judgment  was  entered  awarding 
possession  to  the  plaintiffs  and  quieting  title 
in  tbem  as  against  defendant  and  those 
claiming  under  him.  The  defendant  has  ap- 
pealed. 

Appellant  contends  that  the  first  conclusion 
of  law  Is  erroneous,  in  that  It  does  not  follow 
from  the  facts  which  were  found  by  the  court 
at  appellant's  request  It  Is  doubtless  true 
that  the  lease  contract  was  not  good  under 
certain  findings  of  the  court,  in  that  it  was 
found  that  the  wife  member  of  the  said  com- 
munity, and  also  the  other  Joint  owner  of  a 
portion  of  the  land,  did  not  participate  in  the 
execution  of  the  contract.  Under  other  find- 
ings made,  and  particularly  those  made  at 
appellant's  request.  It  becomes  a  question 
whether  such  conduct  of  respondents  appears 
as  will  estop  tbem  to  deny  the  lease.  If  the 
findings  were  confined  to  that  subject,  we 
might  conclude  that  respondents  were  estop- 
ped, and  that  the  court  was  lu  error  as  to 
the  first  conclusion  of  law,  and  in  a  Judgment 
based  wholly  thereon.  It  was  further  found, 
however,  that  appellant  began  a  suit  against 
one  of  these  respondents,  by  which  he  claim- 
ed to  be  the  equitable  owna:  under  a  contract 
of  purchase  of  a  portion  of  this  land,  and 
sought  specific  performance  of  such  contract. 
Appellant's  position  in  that  action  was  cer- 
tainly notice  to. respondents  that  he  did  not 
claim  to  hold  as  tenant,  but  that  be  did  claim 
to  bold  by  the  rights  of  a  purchaser  and 
equitable  owner.  Therefore,  even  if  the  con- 
duct of  respondents  bad  theretofore  been 
such  as  would  estop  tbem  to  deny  the  lease, 
yet  appellant's  position  in  his  suit  amounted 
to  a  declaration  of  rescission  on  bis  part  of 
the  lease  contract,  for  he  no  longer  claimed 
as  tenant,  but  as  owner.  He  cannot  claim  as 
a  tenant  while  he  occupies  the  position  of  one 
holding  adversely.  White  v.  Brash  (Ariz.)  73 
Pac.  445.  Such  rescission  having  been  in- 
itiated by  appellant,  the  present  suit  by  re- 
spondents amounts  to  an  acceptance  thereof, 
and  effects  a  mutual  rescission.  Appellant 
claims  In  this  action  only  as  tenant  under  the 
lease,  and  with  the  lease  rescinded  he  ap- 
peal's to  have  no  standing.  We  therefore  be- 
lieve the  court's  second  conclnslon  of  law 
was  correct  and  It  sustains  the  Judgment. 

Appellant  urges  that  the  second  conclusion 
of  law  Is  in  conflict  with  the'  allegations  of 
respondents'  pleadings.  We  think  not  It 
will  be  remembered  from  the  statement  of 
the  pleadings  hereinbefore  made  that  the 
complaint  alleges  that  appellant  claims  some 
interest  In  said  land,  but  that  the  same  Is 
unfounded,  and  without  right.  The  answer 
admits  a  claim  of  interest,  but  sets  it  up  as 
a  claim  of  tenancy.  The  reply  avers  the 
facts  about  appellant's  aforesaid  suit  which 
amounted  to  a  rescission  of  the  tenancy 
agreement      Thus    we    think    respondents' 
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pleadings  In  as  orderly  and  logical  manner 
Introduced  the  features  which  form  the  basis 
of  the  second  conclusion  of  law,  and  that  the 
aame  Is  within  the  pleadings. 

Appellant  contends  that  respondents,  from 
the  beginning  of  this  action,  proceeded 
igalnst  htm  as  a  tenant,  and  procured  a  writ 
of  restitution.  The  allegations  of  the  com- 
plaint are  within  section  5500,  2  Balllnger's 
Ajin.  Codes  &  St.,  which  provides  for  bring- 
ing suit  for  possession  and  to  quiet  title 
igalnst  one  in  possession  who  may  not  be  a 
tenant,  but  who  claims  an  interest  in  the 
property.  Respondents'  pleadings  do  not  al- 
lege that  appellant  is  a  tenant.  The  find- 
ings, conclusions,  and  Judgment  are  therefore 
within  the  issues,  and,  even  though  a  so-call- 
ed writ  of  restitution  may  have  issued,  we 
have  only  to  determine  whether  the  judg- 
ment of  the  court  is  within  the  issues,  and  is 
otherwise  supported  by  the  findings  and  con- 
clusions. 

Appellant  suggests  that  respondents  do  not 
own  the  premises  in  dispute  by  unity  of  title, 
and  that  they  have  no  common  right  to  main- 
tain action  for  possession.  In  volume  1, 
Pomeroy's  Equity  Jurisprudence  (2d  Ed.)  § 
245,  the  rule  is  stated  that,  in  order  to  avoid 
multiplicity  of  suits,  persons  may  unite  in 
the  same  action  "where  a  number  of  per- 
sons have  separate  and  individual  claims  and 
rights  of  action  against  the  same  party.  A.. 
but  all  arise  from  some  commou  cause,  are 
governed  by  the  same  legal  rule,  and  involve 
similar  facts,  and  the  whole  matter  might 
be  settled  in  a  single  suit  brought  by  all 
these  persons  uniting  as  coplaintiffs.  ♦  •  *" 
See,  also,  Osborne  v.  Wisconsin  Cent.  R.  Co. 
(C.  0.)  43  Fed.  824.  Within  the  above  rule 
these  respondents  were  not  Improperly  unit- 
ed. The  several  rights  of  action  arose  from 
a  common  cause,  are  governed  by  the  same 
legal  rule,  and  the  whole  matter  may  there- 
fore be  settled  in  a  single  suit. 

We  believe,  for  the  reasons  stated,  that  at 
least  the  second  conclusion  of  law  follows 
from  the  findings,  and  it  sustains  the  Judg- 
ment.   The  Judgment  is  therefore  affirmed. 

DUNBAR,  MOUNT,  and  ANDERS,  JJ., 
concur. 

,34  Wash.  2B7) 

STATE  T.  DRUXINMAN. 

(Supreme  Court  of  Washington.    March  11, 
1904.) 

ilECEIVING  STOLEN  GOODS  —  INFORMATION — 
BVIDENCE  —  SUFFICIENCY  —  QUESTION  FOR 
JURY- -TRIAL— ORDER  OF  ADMITTING  TESTI- 
MONY—INSTRUCTIONS-NEW TRIAL— MISCON- 
DUCT OF  JUROR. 

1.  An  information  for  buying  and  receiving 
litolen  goods  siifliciently  alleges  that  they  were 
stolen  where  it  describes  the  same  as  "stolen 
property,"  and  alleges  that  defendant  knew  that 
it  was  "stolen  property." 

2.  A  conviction  will  not  be  interfered  with  on 
appeal  where  the  evidence  was  conflicting,  and 

V  1.  See  Receiving  Stolen  Qoods,  vol.  42,  Cent.  Dig. 
«t»,  13. 


the  testimony  for  the  state,  if  believed,  would 
have  warranted  the  verdict. 

3.  The  order  in  which  testimony  is  admitted 
is  in  the  discretion  of  the  trial  court,  and,  un- 
less abuse  by  the  admission  of  testimony  out  of 
its  regular  order  is  shown,  a  conviction  will  not 
be  reversed  therefor. 

4.  In  a  prosecution  for  buying  and  receiving 
stolen  goods  knowing  the  same  to  have  been 
stolen  the  court  instructed  that  the  essential  in- 
gredient was  knowledge  that  the  jfoods  were 
stolen,  and  that  this  must  exist  at  the  time 
of  their  receipt  or  purchase,  but  that  it  need 
not  be  direct  knowledge,  and  that  it  was  suffi- 
cient that  circumstances  accompanying  the 
trausaction  were  such  as  to  make  defendant  be- 
lieve the  goods  were  stolen.  Held  a  correct 
statement  of  the  law  governing  such  cases. 

5.  Where  the  jury  were  instructed  to  give  the 
proper  weight  to  the  testimony  of  each  witness, 
a  claim  that  the  instruction  gave  no  definition 
of  proper  weight  was  hypercritical. 

6.  After  a  case  was  given  to  the  jury,  one  of 
the  jurors  stated  that  be  remembered  that  ac- 
cused had  been  brought  up  several  times  before 
on  similar  charges,  but  that  he  had  forgotten  it 
when  examined  on  his  voir  dire.  It  did  not 
appear,  however,  that  the  evidence  influenced 
the  verdict.  Ueld,  that  there  was  no  error  in 
denying  a  new  trial  on  this  ground. 

Appeal  from  Superior  Court,  King  County; 
W.  K.  Bell,  Judge. 

Hoses  Druxluman  was  convicted  of  buy- 
ing, receiving,  and  aiding  in  the  concealment 
of  stolen  goods,  and  be  appeals.    Affirmed. 

Ballinger,  Ronald  &  Battle,  for  appellant. 
W.  T.  Scott  and  Elmer  E.  Todd,  for  the  State. 

DUNBAR,  J.  The  defendant  was  convict- 
ed of  buying,  receiving,  and  aiding  in  the  con- 
cen  Intent  of  stolen  goods,  knowing  the  same 
to  have  been  stolen.  The  following  errors 
are  assigned  on  appeal:  (1)  Error  In  overrul- 
ing objection  to  the  introduction  of  any  evi- 
dence; (2)  error  in  denying  motion  at  the 
close  of  the  state's  case  to  instruct  the  Jury 
to  acquit;  (3)  error  in  overruling  challenge 
to  the  sufficiency  of  the  evidence  interposed 
at  the  close  of  the  case,  and  denying  motion 
for  an  instructed  verdict  of  acquittal;  (4)  er- 
ror in  admitting  certain  testimony  in  rebut- 
tal; (5)  error  in  Instructions  given  to  the  Jury; 
(0)  error  in  overruling  motion  for  a  new  trial; 
(7)  error  in  overruling  the  motion  for  arrest 
of  Judgment;  (8)  error  in  rendering  Judg- 
ment. 

The  first  assignment  of  error  is  based  up- 
on the  alleged  insufficiency  of  the  informa- 
tion to  state  a  cause  of  action.  The  informa- 
tion alleges  that  the  defendant  "willfully,  un- 
lawfully, and  feloniously  did  buy,  receive, 
and  aid  in  the  concealment  of  the  following 
stolen  property  {describing  property],  then 
and  there  being  the  property  of  the  Northern 
Pacific  Railway  Company,  a  corporation,  and 
the  said  Moses  Druxinman  then  and  there 
having  bought,  received,  and  aided  in  the 
concealment  of  the  same  knowing  that  said 
propei-ty,  and  all  thereof,  was  stolen  proper- 
ty." It  is  insisted  by  the  appellant  that,  un- 
less the  property  was  stolen,  the  defendant 
could  be  guilty  of  no  crime,  and  hence  the 
fact  that  the  property  was  stolen  i»  a  ma- 
terial fact,  and  must  be  alleged  as  well  as 
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proved:  and  It  Is  asserted  tbat  this  Informa- 
tion nowhere  alleges  or  states  the  fact  that 
the  property  was  stolen;  that  the  allegation 
tbat  the  defendant  did  buy  and  "aid  in  the 
concealment  of  the  following  stolen  proper- 
ty," and  the  further  allegation  that  the  de- 
fendant bought,  received,  and  aided  in  the 
concealment  of  the  same,  knowing  that  it 
was  stolen  property,  is  only  the  statement 
of  an  inference  that  the  property  was  stolen, 
and  that  an  inference  is  not  sufficient  in  a 
criminal  case,  but  that  the  fact  must  be  al- 
leged. It  would  seem  that  there  could  cer- 
tainly be  no  room  for  any  other  Inference 
from  the  language  of  the  information  than 
the  inference  that  the  property  was  stolen, 
and  the  language  therefore  is,  in  substance, 
the  statement  of  a  fact.  The  test  of  the 
validity  of  the  information,  so  far  as  this 
question  is  concerned,  is,  does  It  enable  a 
person  of  common  understanding  to  know 
what  was  intended?  There  can  be  no  doubt 
that  the  defendant  was  plainly  informed  by 
this  information  of  the  nature  of  the  crime 
the  commission  of  which  be  was  charged 
with.  We  think  the  information  was  in  all 
respects  sufficient. 

The  second  assignment  raises  the  question 
of  the  sufficiency  of  the  testimony  to  sustain 
the  Judgment.  The  testimony  was  conflict- 
ing, and,  if  the  testimony  of  the  state's  wit- 
nesses was  believed  by  the  Jury,  it  would 
warrant  the  verdict  returned.  The  Jury  be- 
ing the  Judge  of  the  credibility  of  the  testi- 
mony, we  do  not  feel  Justified  in  this  case  in 
interfering  with  its  determination. 

What  Is  said  with  reference  to  this  assign- 
ment will  apply  equally  to  the  third  assign- 
ment of  error. 

It  is  contended  that  the  court  erred  in  ad- 
mitting certain  testimony  in  rebuttal,  which 
it  is  insisted  was  admitted  out  of  its  regu- 
lar order.  The  testimony  was  In  relation  to 
the  defendant's  previous  acquaintance  with 
Fagan,  who  had  stolen  the  property,  and  sold 
It  to  the  defendant,  and  also  to  the  manner  in 
which  Fagan  was  dressed  at  the  time  of  the 
sale  of  tlie  property  to  the  defendant;  it  be- 
ing contended  that  this  testimony  was  prop- 
erly testimony  which  should  have  been  pre- 
sented In  the  opening  of  plaintiff's  case,  and 
that  some  testimony  bearing  on  that  subject 
had  been  introduced  by  the  state  in  its  case 
in  chief.  But  an  examination  of  the  recoi'd 
discloses  the  fact  tbat  this  testimony  was 
called  out  by  the  statement  of  counsel  for 
defense  to  the  Jury,  and,  in  addition  to  that, 
the  order  In  wfilch  testimony  is  admitted  in 
the  trial  of  a  cause  Is  ordinarily  largely  in 
the  discretion  of  the  trial  court,  and,  without 
it  appears  that  injustice  was  done  to  one  of 
the  parties  to  a  suit  by  the  submission  of 
testimony  In  this  way,  the  court  would  be 
loath  to  reverse  a  cause  on  this  ground.  In 
this  case  it  affirmatively  appears  that  the  de- 
fendant was  not  prejudiced  by  the  admission 
of  the  testimony. 

The  court,  among  other  instructions,  gave 


the  following:  "One  of  the  essential  Ingre- 
dients of  this  crime  is  knovrledge  on  the  part 
of  the  buyer  or  receiver  that  the  goods  have 
been  stolen,  and  this  knowledge  must  exist 
at  the  time  of  the  receipt  or  purchase  of  the 
goods.  This,  however,  need  not  be  such  di- 
rect knowledge  as  comes  from  witnessing  a 
theft.  It  is  sufilcient  that  circumstances 
were  such  accompanying  the  transaction  as 
to  make  the  defendant  believe  the  goods  had 
been  stolen."  We  are  unable  to  discover  any 
error  in  this  instruction.  It  seems  to  be  a 
plain  and  correct  statement  of  the  law  gov- 
erning such  cases.  The  court  further  in- 
structed the  Jury  that,  "It  is  your  duty  to  give 
the  proper  weight  to  the  testimony  of  each 
and  every  witness  who  has  testified  before 
you,"  and  It  is  claimed  that  the  court,  in 
effect,  told  the  Jury  by  this  Instruction  that 
the  testimony  of  every  witness  must  have 
proper  weight,  and  gave  no  definition  of  the 
meaning  of  proper  weight  We  think  this 
contention  Is  hypercritical,  and  that  the  Jury 
was  not  In  any  way  misled  by  the  Instruc- 
tion complained  of. 

It  is  urged  in  support  of  the  sixth  assign- 
ment tbat  the  motion  for  a  new  trial,  among 
other  things,  was  made  upon  the  ground  of 
misconduct  of  the  Jury,  and  in  support  of  this 
motion  the  defendant  filed  the  affidavits  of 
two  Jurymen  showing  that  Immediately  up- 
on the  election  of  the  foreman  one  of  the 
Jurors,  whose  name  Is  not  disclosed  by  the 
atlidavits,  stated  that  he  remembered  that 
the  defendant  had  been  brought  up  several 
times  before  on  similar  charges;  that  he  had 
forgotten  this  at  the  time  he  was  examinetl 
upon  his  voir  dire,  but  remembered  it  as  the 
case  progressed.  It  does  not  appear  from  the 
affidavits  that  this  remark  had  any  Infiuence 
upon  the  verdict  of  the  Jury,  and  It  might  be 
a  matter  of  common  knowledge,  of  which 
each  particular  Juror  was  possessed,  that  the 
defendant  had  been  tried  before  for  a  similar 
crime.  But  such  knowledge  would  not  be 
sufficient  to  disqualify  a  Juror  from  sitting 
in  the  trial  of  a  cause  under  an  independent 
charge  of  the  same  character  of  crime.  There 
was  no  error  of  the  court  in  denying  the  mo- 
tion for  a  new  trial  on  this  ground. 

Nor  does  it  appear  that  the  Jurors  who 
tried  the  cause  were  not  proper  Jurors  under 
the  law  governing  their  selection. 

The  Judgment  Is  affirmed. 

HADLEY,  ANDERS,  and  MOUNT,  JJ., 
concur. 


COCnR.\N  et  al.  v. 


(34  Wasb.  238) 
TOHO  et  nx. 


(Supreme  Court  of  Washington.    March  8,  ISMM.) 

MECHANICS'  LIENS  —  FORECLOSURE  —  COM- 
PLAINT—SUFFICIENCY— EVIDENCE  TO  SUP- 
PORT F!NL)INO&— REVIEW— CONTRACT— DECI- 
SION—LIAblLlTY  FOR  DA.MAGES. 

1.  A  demurrer  wns  filed  to  a  complaint  in  au 
action  to  foreclose  a  mfcbanic's  lien  because  it 
apiicared   that   the   original    contractors    were 
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plaintiffs,  and  a  third  person,  who  withdrew 
from  the  work,  and  because  the  complaint  did 
not  allege  the  owner's  knowledge  or  consent 
to  such  withdrawal.  It  was  alleged,  however, 
that,  immediately  after  the  withdrawal,  plain- 
tiffs begun  to  perform  labor  and  furnish  ma- 
terials, and  continued  to  do  so  up  to  a  specified 
date,  and  before  that  time  had  completed  two  of 
the  buildings,  and  delivered  them  to  the  owner, 
who  accepted  them.  It  further  alleged  payment 
of  a  large  sum  on  account  of  the  contract. 
J? fid,  that  it  was  fair  to  assume  therefrom  that 
defendants,  the  owner  and  bis  wife,  knew  that 
plaintiffs  were  the  parties  with  whom  they  were 
dealing,  and  that  such  third  party  was  not  con- 
cerned therein,  and  that  defendants,  having 
knowingly  dealt  with  plaintiffs,  became  liable 
for  the  labor  and  material  as  alleged,  and  the 
demurrer  was  properly  overruled. 

2.  Evidence  in  an  action  to  foreclose  a  me- 
chanic's lien  considered,  and  held  to  justify  a 
finding  that  the  defendant  owner  forcibly  eject- 
ed plaintiffs  from  the  premises  before  the  com- 
pletion of  their  contract. 

3.  A  finding  will  not  be  interfered  with  where 
it  is  necessary  to  pass  on  the  credibility  of  wit- 
nesses, and  the  weight  to  be  given  to  their  tes- 
timony. 

4.  Where  work  on  a  building  contract  it 
wrongfully  stopped  by  the  owner,  the  contract- 
ors are  entitled  to  treat  it  as  rescinded,  and  a 
subsequent  notice  to  proceed  with  the  work 
will  not  relieve  the  owner  from  liability  for  the 
damages  occasioned  thereby. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge. 

Action  by  C.  D.  Cocbran  and  another 
against  J.  F.  and  Mary  Yoho  to  foreclose  a 
mechanic's  lien.  From  a  judgment  for  plain- 
tiffs, defendants  appeal.  Keniauded,  with 
directions. 

Sweeney,  French  &  Stelner,  for  appellants. 
Ira  Bronson,  for  respondents. 


PER  CURIAM.  This  action  was  commen- 
<«d  in  the  superior  court  of  King  county  by 
C.  D.  Cochran  and  A.  J.  Webb,  as  plaintiffs, 
against  J.  F.  Yobo  and  Mary  Yobo,  bis  wife, 
as  defendants.  Plaintiffs  allege  In  their 
amended  complaint  that  on  or  about  the  17tb 
day  of  December,  1900,  they  and  one  C.  L. 
Huggins  entered  Into  a  written  contract  with 
J.  F.  Yoho  for  the  construction  of  four  cer- 
tain two-st<H:y  frame  buildings  upon  lot  4  in 
block  54  of  the  Second  Addition  to  the  city 
of  Seattle.  This  contract  Is  referred  to  as 
an  exhibit,  and  Is  as  follows: 

"Seattle,  Wash.  Dec.  17th,  1901.  We,  the 
parties  of  the  first  part,  C.  I-.  Uugglns,  A.  J. 
Webb  and  C.  D.  Cochran,  and  J.  F.  Yoho  of 
the  second  part,  do  enter  Into  a  contract  for 
the  construction  of  four,  four  part  tenement 
bouses  to  be  erected  on  lot  4,  block  54,  Sarab 
A.  Bell's  2nd  addition  to  Seattle,  Wasb.  The 
parties  of  the  first  part  agree  to  furnish  all 
material  and  labor  for  construction,  and  com- 
pletion of  said  buildings  according  to  plans 
and  specifications  for  the  sum  of  forty  four 
hundred  dollars  ($4,400.00).  Said  buildings 
are  to  be  commenced  at  once  and  completed 
as  soon  as  possible.  The  party  of  the  second 
part  agrees  to  furnish  a  sufficient  amount  of 
money  for  the  parties  of  the  first  part  to  get 


the  material  for  said  buildings,  but  at  no 
time  to  pay  any  in  advance.  All  bills  to  be 
receipted  and  turned  In  to  party  of  second 
part  before  final  payment.  Parties  first  part: 
C.  D.  Cocbran,  A.  J.  Webb,  C.  L.  Huggins. 
Party  second  part:    J.  F.  Yoho." 

The  complaint  furtber  alleges  that,  imme- 
diately after  the  execution  of  this  contract, 
C.  L.  Huggins  abandoned  said  contract,  and 
BO  notified  these  plaintiffs,  Cocbran  and 
Webb,  verbally,  without  giving  any  reasons 
therefor;  that  on  tlie  17th  day  of  December, 

1900,  these  plaintiffs  commenced  to  perform 
labor  and  furnish  materials  to  be  used  In  tbe 
construction  of  such  buildings,  the  contract 
price  therefor  being  ^,400;  that  plaintiffs 
continued  to  perform  said  labor  and  furnish 
said  materials  up  to  and  Including  tbe  9tb 
day  of  March,  1001,  and  before  that  time  had 
completed  two  of  said  buildings,  and  deliver- 
ed same  to  said  Yoho,  who  thereupcm  accept- 
ed tbe  same;  that  on  the  9th  day  of  March. 

1901,  said  J.  P.  Yoho  forcibly  and  unlawfully 
ejected  these  plaintiffs  from  said  premises, 
and  refused  to  allow  them  to  complete  said 
contract;  that  plaintiffs  thereupon  were  com- 
pelled to,  and  did,  cease  to  perform  any  far- 
ther labor  or  furnish  any  furtber  materials 
under  such  contract;  that,  when  plaintiffs 
quit  said  work,  an  expenditure  of  $150  would 
have  completed  the  two  remaining  buildings; 
that  the  contract  price  of  each  building  was 
$1,100;  that  defendants  are  tbe  owners  and 
reputed  owners  of  said  premises;  that  J.  F. 
Yoho  advanced  to  plaintiffs  $3,687.02  under 
said  contract;  that  there  is  a  balance  due 
plaintiffs  of  $712.08,  with  interest  thereon 
from  March  9,  1901;.  and  that,  within  90 
days  after  quitting  work,  plaintiffs  made  and 
filed  their  lien  on  said  premises  for  labor  and 
materials  so  furnished  in  the  auditor's  office 
of  said  King  county,  and  the  same  was  duly 
recorded.  Plaintiffs  asked  Judgment  for  the 
above  amount  and  interest,  for  a  foreclosing 
of  their  said  lien,  and  costs.  Including  an  at- 
torney's fee  of  $150,  and  for  general  relief. 
Defendants  filed  a  general  demurrer  to  such 
complaint,  which  was  overruled.  Defend- 
ants, by  their  answer  to  such  amended  com- 
plaint, put  in  issue  the  material  allegations 
thereof,  and  for  further  defense  and  counter- 
claim allege,  in  part,  as  follows: 

"(2)  That,  in  accordance  with  tbe  terms 
of  said  contract,  the  said  Cochran,  Webb,  and 
Huggins  were  to  construct  the  said  buildings 
in  accordance  with  certain  plans  and  specifi- 
cations furnished,  and  that  it  was  also  pro- 
vided that  the  lumber  fumi^ed  was  to  be 
of  good  quality,  and  that  the  said  houses 
were  to  he  completed  as  soon  as  possible. 

"(3)  That,  contrary  to  the  terms  of  said 
agreement,  the  said  lumber  furnished  was  of 
an  Inferior  quality,  and  was  not  suitable  for 
the  use  to  which  it  was  put,  the  buildings 
were  not  and  are  not  constructed  In  accord- 
ance with  the  plans  and  specifications  pro- 
vided, and  tbe  work  was  performed  in  a  care- 
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Indifferent,  and  unworkmanlike  manner. 

"(4)  That  contrary  to  the  terms  of  said 
contract,  after  partially  constrnctlns  said 
boildlngs,  and  before  the  completion  thereof, 
and  while  the  same  were  In  an  exposed  and 
unfinished  condition,  theae  plaintUts  willfully 
abandoned  said  labor,  on  or  about  March  9, 
1901,  and  then  refused,  and  at  subsequent 
times,  when  notified  by  the  said  J.  F.  Yobo 
to  complete  the  said  buildings,  refused,  to 
further  perform  labor  or  to  farther  furnish 
material. 

"(5)  That  up  to  and  including  the  9th  day 
of  March,  1901,  when  these  plaintiffs  aban- 
doned said  contract  as  above  alleged,  the  said 
J.  F.  Yoho  had  paid  these  plaintiffs  for  use 
In  the  said  bouses  the  sum  of  four  thousand 
twenty  two  dollars  and  twelve  cents  (^,022.- 
12)." 

"(6)  That  the  defendant  J.  F.  Yoho  wa« 
compelled  to,  and  did,  actually  expend  the 
further  sum  of  five  hundred  sixty-six  dollars 
sixty-nine  cents  ($5GG.69)  for  the  completion 
of  said  houses  in  accordance  with  the  terma 
of  said  contract." 

The  defendants  further  allege  damages  In 
the  sum  of  $1,500,  and  ask  Judgment  against 
plaintiffs  for  $1,688.71  on  their  counterclaim. 
Plaintiffs,  in  their  reply,  deny  each  and  all 
the  mateilal  allegations  of  anw  matter  con- 
tained In  the  answer. 

The  cause  was  tried  to  the  court  without 
a  Jury  on  the  6th  day  of  January,  1902,  and 
thereupon  the  following  findings  of  fact, 
among  others,  were  made  by  the  trial  court: 

"(5)  That  on  or  about  the  6th  day  of 
March,  1901.  the  defendant  3.  F.  Yoho  forci- 
bly ejected  the  plaintiffs  from  said  premises, 
and  refused  to  allow  them  to  further  per- 
form said  contract,  or  to  carry  the  same  out 
or  complete  the  same,  and  that  thereupon  the 
plaintiffs  ceased  to  perform  any  further  la- 
bor (K*  to  furnish  any  fm^er  materials  upon 
said  houses:  that  all  of  said  labor  and  ma- 
terials under  said  contract  were  performed 
and  furnished  between  the  17th  day  of  De- 
cember, 1900,  and  the  9tb  day  of  March, 
1901. 

"(6)  That,  at  the  time  when  said  defend- 
ant J.  F.  Yobo  refused  to  allow  the  plain- 
tlffa  to  further  perform  said  contract,  one 
hundred  and  fifty  dollar*  would  have  com- 
pleted said  buildings,  including  all  necessary 
material  therefor. 

"(7)  That,  during  the  construction  of  said 
buildings,  it  had  been  agreed  between  the 
plaintiffs  and  the  defendant  J.  F.  Yoho  that 
four  chimneys  might  be  omitted  from  said 
bouses,  for  which  the  plaintiffs  agreed  to  al- 
low the  defendants  their  reasonable  cost 

"(8)  That  the  reasonable  costs  of  said 
chimneys  would  have  amounted  to  ^gbty 
dollars. 

"(9)  That  the  labor  performed  and  matol- 
ala  furnished  as  aforesaid  to  be  used  In,  and 
which  were  used  in,  the  construction  of  said 
buildings,  were  famished  to  the  said  J.  F. 
Yobo  In  accordance  with  the  terms  and  con- 
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dltlons  of  said  contract,  except  as  In  para- 
graph 7  hereof  stated.    •    *    *" 

"(14)  And  the  court  farther  finds  that  It 
waa  agreed  upon  the  trial  of  this  cause,  be- 
tween the  plaintiffs  and  defendants,  and  stip- 
ulated therein,  that  in  case  said  lien  were 
foreclosed,  and  a  decree  rendered  In  favor  of 
the  plaintiffs,  that  $150  was  a  reasonable  at- 
torney's fee  to  be  allowed  the  plaintiff  in  this 
cause." 

The  court  thereupon  stated  the  following 
concloslona  of  law: 

"(1)  That  the  defendants  are  Indebted  to 
the  plaintiffs  In  the  sum  of  $482.10,  together 
with  Interest  thereon  from  the  9th  day  of 
March,  1001,  at  the  legal  rate,  aggregating 
$510J20,  together  with  an  attorney's  fee  of 
$150,  and  their  costs  herein,  and  that  the 
plaintiffs  are  oitltled  to  a  Judgment  against 
the  defendants  for  said  sums. 

"(2)  That  the  lien  mentioned  and  describ- 
ed In  the  findings  of  fact  herein  is  a  good, 
first,  and  valid  and  subsisting  lien  upon  the 
premises  therein  described,  and  that  the 
plaintiffs  are  entitled  to  have  said  lien  fore- 
closed, and  the  premises  therein  described 
sold  by  the  sheriff  of  this  covmty,  and  that 
the  proceeds  of  such  sale  be  applied  In  pay- 
ment of  such  Judgment,  attorney's  fees,  in- 
terest, and  costs,  together  with  the  costs  and 
Increased  costs  of  such  sale." 

Defendants  excepted  to  each  of  the  above 
findings  and  conclusions  of  law.  Defendants 
also  made  requests  for  findings  and  conclu- 
sions based  upon  the  allegations  of  their  an- 
swer and  their  contentions  at  the  hearing, 
which  were  refused  by  the  superior  court,  to 
which  rulings  they  duly  excepted.  Judgment 
having  been  entered  In  conformity  with  the 
findings  and  conclusions  of  law,  the  defend- 
ants appeal  to  this  court. 

Appellants  assign  .errors  as  follows:  (1> 
That  the  trial  court  erred  in  not  sustaining 
the  demurrer  to  the  amended  complaint;  (2) 
in  making  the  findings  of  fact  and  conclusions 
of  law  to  which  appellants  excepted  as  above 
noted;  (3)  in  not  making  certain  findings  and 
conclusions  of  law  proposed  by  appellants. 

The  main  contention  of  appellants  in  sup- 
port of  their  demurrer  to  the  above  complaint 
Is  based  upon  the  proposition  that  it  appears 
from  such  pleading  that  the  original  contract 
for  the  construction  of  these  buildings  was 
entered  into  between  respondents  and  one 
Hugglns,  as  parties  of  the  first  part  and  J. 
F.  Yoho.  appellant  as  party  of  the  second 
part,  and  that  said  Hugglns  withdrew  from 
the  work,  and  that  there  is  no  allegation  In 
the  complaint  of  knowledge  or  consent  to 
such  withdrawal  on  the  part  of  the  owner. 
J.  F.  Yoho.  Respondents,  In  their  amended 
complaint,  among  other  things,  allege  that 
Immediately  after  the  execution  of  the  con- 
tract the  said  0.  L.  Hugglns  abandoned  said 
contract  that  respondents  commenced  to  per- 
form labor  and  furnish  materials  for  the  erec- 
tion of  these  structures  from  December  17, 
1900,  and  continued  In  so  doing  up  to  and  In- 
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eluding  March  9,  1901,  and  before  that  time 
bad  completed  two  of  said  buildings,  and  de- 
livered same  to  appellant  Yoho,  who  accepted 
the  same.  For  the  purposes  of  this  demurrer, 
these  allegations  must  be  taken  as  true. 
Giving  these  averments  a  r^sonable  and  lib- 
eral interpretation,  they  show  that  respond- 
ents performed  labor  and  furnished  materials 
to  appellants  between  the  above  dates,  by 
reason  whereof  the  latter  were  ben^ted; 
that  appellants  accepted  respondents'  woiic 
and  the  materials  furnished  by  them  In  erect- 
ing and  finishing  the  two  structures  above 
named.  The  complaint  further  alleges  that 
appellants  paid  respondents  a  large  sum  of 
money  on  account  of  such  contract  Consid- 
ering the  complaint  as  a  whole,  we  think  it 
fair  to  assume  from  the  allegations  thereof 
that  the  appellants  knew  that  respondents 
were  the  parties  with  whom  they  were  deal- 
ing in  these  transactions;  that  the  other  par- 
ty, 0.  L.  Huggins,  was  not  concerned  there- 
in; and  that  appellants,  having  knowingly 
dealt  with  respondents  in  the  premises,  be- 
came liable  to  them  for  furnishing  the  labor 
and  materials  alleged  In  this  complaint.  We 
are  therefore  of  the  opinion  that  this  plead- 
ing states  a  cause  of  action,  and  that  the  su- 
perior court  committed  no  error  in  overruling 
appellants'  demurrer  to  the  amended  com- 
plaint 

Appellants  contend  there  was  no  evidence 
to  Justify  the  finding  of  the  trial  court  that 
"defendant  Yoho  forcibly  ejected  plaintiffs 
from  said  premises." '  Respondent  Cochran 
testified  that  "on  Monday,  about  the  4th  or 
5th  of  March,  1001,  when  we  arrived  at  the 
premises,  Toho  hadn't  got  there.  We  found 
our  tools  were  locked  up,  and  we  waited  a 
few  minutes  for  Yohc.  I  asked  him  if  he 
wanted  us  to  go  to  work  on  the  coal  shed. 
He  said,  'No,'  he  would  not  let  us  go  to  work 
at  all.  He  said  he  would  not  let  us  have  any- 
thing to  do  with  it— he  would  not  have  any- 
thing to  do  with  us  any  more,  especially  me; 
said  he  would  not  allow  me  around  there; 
and  we  came  around  to  see  Mr.  Bronson,  and 
Mr.  Bronson  was  not  In  his  office,  and  when 
we  came  back  be  had  our  tools  th»e  on  the 
back  porch,  and  would  not  let  us  In  at  all." 
Respondent  Webb  substantially  corroborates 
in  his  testimony  Cochran's  statements  on  this 
branch  of  the  controversy.  This  witness  also 
stated  that  on  the  above  occasion  Yoho  re- 
marked to  him:  "Well,  there  can't  be  any 
work  here  until  this  thing  is  adjusted.  *  *  * 
You  and  I  can  get  along  all  right  and  do  this 
work,  but  Cochran  can  never  drive  another 
nail  here."  Witness  Sturm,  in  behalf  of  re- 
spondents, testified  that  he  was  engaged  to 
paint  the  houses,  and  was  discharged  by 
Yoho.  Appellant  Yoho,  referring  to  this  mat- 
ter about  locking  up  respondents'  tools,  tes- 
tified: "They  stated  I  had  the  tools  locked 
up.  They  had  a  key  to  the  room  themselves." 
Respondpnt  'Wohb  denied  having  any  key, 
and  testified  that  only  one  key  came  with 
each  rim  lock.    Cochran  testified  that  Yoho 


got  the  keys  from  him  on  the  Saturday 
night  previous  to  this  Monday  morning  when 
respondents  quit  work,  in  order  to  clean 
out  one  of  the  flats  so  that  a  tenant  of  apiiel- 
lants  might  move  in.  Appellant  Yoho.  on 
his  cross-examination,  testified:  "Q.  You  told 
me  [Bronson]  you  didn't  have  any  objection 
to  Mr.  Webb,  but  that  Mr.  Cochran  could  not 
work  there  any  more?  A.  Yes.  sir,  I  told 
yon  that."  It  further  appears  from  Yoho's 
evidence  that  at  and  prior  to  the  time  re- 
spondents quit  working  on  these  buildings, 
he  (Yoho)  was  very  much  dissatisfied  with 
the  quality  of  the  work  thereon,  and  that 
disagreements  between  him  and  Cochran 
were  frequent;  that  within  a  day  or  tw» 
after  the  alleged  ejectment  of  respondents, 
appellant  Yoho  served  a  written  notice  npon 
Webb,  Cochran,  and  Huggins,  that  nnl^ 
they  proceeded  at  once  with  the  construction 
of  these  four  buildings,  be  would  consider 
that  they  bad  abandoned  the  work,  and  look 
to  them  for  whatever  damages  he  might  sus- 
tain thereby.  Respondents  admit  the  receipt 
and  service  of  this  notice  upon  tbem.  We 
have  examined  the  testimony  carefully  with 
reference  to  the  finding  of  facts  of  the  trial 
court  above  noted  regarding  the  question 
whether  the  respondents  voluntarily  aban- 
doned their  contract,  or  whether  appellant 
Yoho  forced  them  to  quit  working  on  tbese 
buildings,  and  conclude  that  there  was  suf- 
ficient evidence  to  Justify  this  finding.  On 
the  face  of  the  record,  the  preponderance  of 
the  testimony  seems  to  support  the  conten- 
tions of  respondents  as  to  that  feature  of  the 
controversy.  In  arriving  at  this  conclusion, 
we  have  taken  Into  consideration  the  testi- 
mony of  appellant  J.  F.  Yoho  and  his  wit- 
nesses with  reference  to  the  poor  quality  of 
the  work  performed  on  these  structures, 
whereby  Yoho  claims  he  was  Justified  in  stop- 
ping work  thereon.  This  evidence  was  direct- 
ly in  conflict  with  the  testimony  adduced  in 
respondents'  behalf,  which  tended  to  show 
that  appellant  J.  F.  Yoho  rushed  the  work 
in  order  to  get  the  buildings  ready  for  ten- 
ants to  occupy;  that  during  much  of  the  time 
while  the  buildings  were  in  the  course  of 
erection  the  weather  was  unfavorable  to 
good  workmanship,  especially  as  regards  the 
plastering,  which  did  not  have  an  adequate 
opportunity  to  dry.  There  was  also  consid- 
erable testimony  in  behalf  of  respondents  to 
the  effect  that  the  Job  was  a  good  one.  If 
the  evidence  in  appellants*  behalf  were  true, 
they  were  Justified  in  refusing  to  allow  re- 
spondents to  proceed  with  the  work  in  viola- 
tion of  their  contract  which  Is  the  basis  of 
the  present  action.  The  trial  court  who  saw 
the  witnesses  and  heard  their  testimony 
while  giving  in  their  evidence  at  the  trial, 
and  had  better  opportunities  than  we  possess 
for  Judging  as  to  the  credibility  of  Individn- 
al  witnesses,  and  the  weight  that  should  be 
given  to  their  testimony,  found  against  appel- 
lants on  this  very  important  feature  in  the 
case.    Under  well-settled  rules  of  law  Cre- 
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(inentty  announced  by  this  court,  we  do  not 
feel  warranted  In  Interfering  with  that  find- 
ing. See  Washington  Dredging,  etc.,  Co.  v. 
Partridge,  19  Wash.  62,  52  Pac.  623,  and 
authorities  cited. 

Treating  the  above  finding  as  a  verity  for 
the  purposes  of  this  controversy,  we  are  con- 
strained to  hold,  as  a  matter  of  law,  that  ap- 
pellants, by  wrongfully  stopping  the  work  on 
these  buildings,  rendered  themselves  liable  to 
respondents  In  damages.  We  are  of  the  opin- 
ion that  the  fact  of  appellants  having  given 
notice  to  respondents  and  Huggins  to  proceed 
with  the  work  does  not  affect  respondents* 
right  to  recover  In  the  ease  at  bar;  that  the 
latter,  by  the  acts  of  J.  P.  Yoho,  had  a  right 
to  treat  the  contract  as  rescinded,  and  they 
oonld  not  legally  be  required  to  go  back  to 
work  on  those  structures  under  the  orig- 
inal contract;  that  J.  P.  Yoho,  being  the 
party  at  fault,  under  the  findings  of  the  tri- 
al court.  In  causing  respondents  to  quit 
work,  must  bear  the  consequences  of  his 
own  acts.  "Where  one  of  the  parties  to 
a  contract,  either  before  the  time  for  per- 
formance, or  In  the  course  of  performance, 
makes  performance  or  further  performance 
by  him  Impossible,  the  other  party  Is  dis- 
charged, and  may  sue  at  once  for  the 
breach."  9  Cyc.  639,  and  authorities  cited. 
It  Is  admitted  that,  during  the  progress  of  the 
above  work,  appellants  advanced  $3,687.92 
nnder  the  contract.  The  trial  court  found 
that,  when  respondents  quit  work,  $130 
would  have  completed  said  buildings,  includ- 
ing all  necessary  materials  therefor.  We 
think  that,  on  the  respondents'  evidence,  ap- 
pellants should  have  been  allowed  an  addi- 
tional credit  of  $25,  making  the  sum  total  of 
$175  to  be  deducted  from  the  contract  price 
for  labor  and  material  necessary  to  com- 
plete the  buildings.  Under  the  testimony, 
the  cost  of  the  erection  of  eight  chimneys 
should  have  been  deducted  from  the  contract 
price  for  the  completion  of  the  buildings. 
The  trial  court  allowed  a  credit  of  $80  for 
only  four  chimneys.  The  estimated  value  of 
these  chimneys,  according  to  the  evidence,  at 
the  time  respondents  quit  work,  was  70  cents 
per  running  foot  The  testimony  is  some- 
what ambiguous  as  to  the  actual  lineal  meas- 
urement of  those  chimneys,  but,  after  a  care- 
ful consideration  of  the  matter,  we  have 
concluded  that  a  deduction  of  $123.70  must 
be  allowed  appellants  from  the  contract  price, 
instead  of  $80,  as  found  by  the  superior  court. 
Deducting  these  total  credits,  amounting  to 
$3,986.12,  from  $4,400,  the  contract  price, 
leaves  a  balance  of  $413.88;  and  for  this 
amount,  together  with  Interest  at  the  legal 
rate  from  March  9,  1901,  and  the  costs  and 
attorney's  fees  allowed  by  the  lower  court, 
we  direct  Judgment  to  be  entered  by  the  low- 
er court.  No  costs  shall  be  taxed  In  favor  of 
either  respondents  or  appellants  on  this  ap- 
peal. This  cause  is  therefore  remanded,  with 
directions  to  enter  Judgment  in  conformity 
with  this  opinioa 


(9  Idaho,  893) 
STATE  V.  JONES. 
(Supreme  Court  of  Idaho.    Peb.  22,  19W.) 

CONSTITUTIONAL  LAW  —  LICENSES  —  DOUBLE 
TAXATION  —  TITLE  TO  ACT  —  AMENDMENT — 
SECTION  AMENDED  PUBLISHED  AT  LENGTH. 

1.  Under  the  provisions  of  section  2,  art.  7, 
of  the  Coustitution,  it  is  not  double  taxatitni  to 
levy  a  tax  on  billiard,  pool,  and  other  tables 
according  to  their  value,  and  at  the  same  time 
require  the  proprietors  or  keepers  thereof  to  pay 
a  license  tax  nnder  the  provisions  of  section 
1645,  Rev.  St.  1887,  as  amended. 

2.  The  following  title  to  an  act,  to  wit,  "An 
act  to  amend  section  1G45,  Revised  Statutes 
[1887]  of  the  state  of  Idaho,  as  amended  by  act 
approved  February  16th,  1809"  (Sess.  Laws 
1903,  p.  1<M),  Jield  sulficieut.  under  the  provi- 
sions of  section  16,  art.  3,  of  the  Constitution. 

3.  Held,  section  1C45,  Rev.  St.  1SS7,  as  amend- 
ed by  act  approved  March  12,  1903,  sufficient, 
foil,  and  complete,  so  as  to  leave  no  doubt  of  its 
meaning  and  purpose,  and  is  therefore  valid. 

iSyllabus  by  the  Court.) 

Appeal  from  District  Court,  Washington 
County;  Geo.  H.  Stewart,  Judge. 

Action  by  the  state  against  C.  W.  Jones 
to  recover  a  license  tax  for  billiard  and'pool 
tables.  Judgment  for  the  state,  and  defend- 
ant appeals.    Affirmed. 

Lot  L.  Peltham,  for  appellant  George  P. 
Rhea,  Co.  Atty.,  for  the  State. 

SULLIVAN,  C.  J.  This  action  was  brought 
by  the  state  for  the  purpose  of  enforcing  the 
collection  of  a  license  tax  from  appellant  for 
keeping  in  his  saloan  and  place  of  budness 
at  Weiser,  Idaho,  one  billiard  and  pool  table 
for  the  use  of  the  frequenters  of  said  saloon. 
The  case  was  originally  brought  in  the  pro- 
bate court,  and  Judgment  was  entered  against 
the  appellant.  From  that  court  an  appeal 
was  taken  to  the  district  court  where  the 
case  was  hoard  anew,  and  Judgment  was  en- 
tered against  the  appellant.  This  appeal  Is 
from  the  Judgment,  on  the  Judgment  roll 
alone,  which  roll  contains  a  stipulation  of 
facts  upon  which  the  case  was  tried  In  the 
district  court.  Said  stipulation  of  facts  is  as 
follows: 

"(1)  That  at  all  times  referred  to  In  plain- 
tiff's complaint  said  defendant  was  the  owner 
and  keeper  of  a  saloon  iji  the  city  of  Weiser, 
Idaho. 

"(2)  That  during  all  times  referred  to  In 
said  complaint  said  defendant  Jones  was  the 
keeper  and  owner  of  one  billiard  table  and 
one  pool  table,  kept  and  run  in  connectiutn 
with  said  saloon,  and  that  said  defendant, 
as  such  keeper  of  said  billiard  and  pool  tables, 
permitted  any  and  all  persons  at  any  and  all 
times  to  play  upon  said  tallies  with  balls  and 
cue. 

"(3)  That  the  said  defendant  at  all  times 
referred  to  In  said  complaint  wholly  failed, 
neglected,  and  refused  to  procure  a  license 
as  provided  for  by  section  1645,  Rev.  St. 
1887,  as  amended,  and  who  failed  to  pay  for 
a  license  as  such  keeper,  and  maintaining  of 
said  billiard  and  pool  tables  so  used,  aitd 
played  upon  with  balls  and  cue. 
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"(4)  Tluit  said  defendant  stUl  neglects  and 
refuses  to  take  out  such  license  as  such  keep- 
er and  owner  of  said  billiard  and  pool  tables 
•0  used,  and  played  upon  with  balls  and  cue. 

"(5)  That  this  action  is  brought,  on  the  part 
'Of  the  plaintiff,  to  enforce  the  collection  of 
-such  license. 

"(9)  That,  at  the  cimcluslon  of  any  game 
of  billiards  or  pool  played  upon  said  table, 
any  person  engaged  in  said  game  could.  If 
be  so  desired,  purchase  goods  of  the  defend- 
ant as  a  result  of  the  outcome  of  said  game, 
but.  If  no  goods  were  purchased,  then  no 
charge  was  made  for  the  use  of  said  table; 
tiiat,  if  the  goods  were  purchased,  the  regular 
retail  prloe  was  paid  therefor,  the  same  as  If 
ao  game  or  games  bad  been  played." 
•  The  question  InvolTed  In  this  case  is  the 
«onstitutionallty  of  an  act  approved  March 
12,  1903  (Sees.  Lews  1903,  p.  104),  amending 
section  1645  of  the  Revised  Statutes  of  Idaho, 
relating  to  licenses  np<»i  billiard,  pool,  and 
other  tables.  It  is  contended  by  counsel  for 
appellant  that  said  act  is  unconstitutional,  for 
three  reasons:  (1)  It  provides  for  duplicate  or 
double  taxation  of  property,  and  Is  In  con- 
flict with  sections  2  and  5  of  article  7  of  the 
state  Constitution;  (2)  It  does  not  express 
In  Its  title  the  subject  of  the  act,  and  is  in 
conflict  with  section  10,  art  8,  of  tbe  state 
Constitution;  (3)  that  tbe  section  as  amended 
Is  not  set  forth  and  published  at  length,  as 
required  by  section  18  of  article  3  of  the  Con- 
stitution. 

There  Is  nothing  in  appellant^s  contention 
that  said  act  provides  for  double  or  duplicate 
taxation.  Section  2,  art  7,  of  the  Constitu- 
tion, declares  that  the  Legislature  shall  pro- 
vide sucb  revenue  as  may  be  needful  (1)  by 
levying  a  tax,  by  valuation,  on  property;  (2) 
by  license  tax;  (3)  by  a  per  capita  tax.  This 
court  held  In  State  v.  Union  Central  Life  Ins. 
Co.,  67  Pac.  647,  that  the  license  system  Is 
ft  separate  and  distinct  way  of  raising  rev- 
enue, independent  of  the  tax  upon  property. 
In  State  v.  Doberty,  3  Idaho,  390,  29  Pac. 
855,  this  court  said:  "The  constitutional  pro- 
vision In  regard  to  equality  and  uniformity 
of  taxation  has  reference  solely  to  taxation, 
pure  and  simple,  accM^Lng  to  the  commonly 
accepted  meaning  of  that  term,  for  the 
purpose  of  revenue  only.  It  does  not  apply 
to  those  Impositions  made  under  the  police 
power  of  tbe  state  as  a  means  of  constraining 
and  regulating  business  that  may  be  regarded 
as  evil  in  Its  effect  upon  society."  In  Bur- 
rows on  Taxation,  p.  147,  it  Is  said  that  the 
provision  of  the  Constitution  as  to  equality 
and  uniformity  of  taxation  does  not  apply  to 
licenses.  Also,  see  State  v.  Camp  Sing  (Mont) 
44  Pac.  516,  32  L.  R.  A.  635,  56  Am.  St  Rep. 
651.  It  was  held  by  this  court  In  Stein  ▼. 
Morrison,  Governor,  et  al.,  75  Pac.  246,  that 
said  section  2  of  article  7  of  the  Constitution 
recognized  three  distinct  methods  of  raising 
revenue,  namely,  property  tax,  a  license  tax, 
and  a  per  capita  tax.  Tbe  above  contention 
■of  counsel  for  appellant  that  said  section  1645, 


as  amended,  provides  for' duplicate  taxation, 
has  no  merit  A  business  may  be  required  to 
pay  a  license  tax,  although  tlie  property  used 
in  conducting  that  business  is  assessed  as 
other  property  In  the  state. 

The  second  contention  of  counsel  is  that 
the  subject  of  said  act  Is  not  expressed  la 
the  title  thereof,  and  Is  in  conflict  with  tbe 
provisions  of  section  16  of  article  8  of  the 
Constitution  of  Idaho.  Said  section  is  as  fol- 
lows: "Sec.  16.'  Every  act  shall  embrace  bat 
one  subject  and  matters  properly  connected 
therewith,  which  subject  shall  be  expressed 
In  the  title;  but  if  any  subject  shall  be  em- 
braced in  an  act  which  shall  not  be  expressed 
in  the  title,  sudi  act  shall  be  void  only  as 
to  so  much  thereof  as  shall  not  be  embraced 
In  the  title"  Tbe  title  of  the  act  under  coo- 
sideration  Is  as  follows:  "An  act  to  amend 
section  1645  ot  the  Revised  Statutes  [1887] 
of  Idaho,  as  amended  by  act  approved  Feb- 
ruary 16, 1899"  (Sees.  Laws  1903,  p.  104).  The 
provisions  of  said  section  of  the  Constitution 
are  found  in  many  of  tbe  state  constitutions, 
and  those  provisions  have  many  times  been 
passed  upon  by  the  Supreme  Courts  of  tbe 
several  states.  There  is  a  sharp  conflict  of 
opinion  as  to  the  proper  construction  of  the 
provision  here  imder  consideration,  when  ap- 
plied to  amendatory  statutes.  One  line  ot 
decisions  holds  that  a  title  to  an  amendatory 
statute  Is  sufficient  if  it  refers  to  the  sec- 
tion of  tbe  statute  sought  to  be  amended  by 
Its  proper  number,  whde  tbe  other  line  holds 
that  that  Is  not  sufficient;  that  the  subject 
purpose,  w  object  of  the  section  as  amended 
must  be  stated  in  the  title  of  the  amendatory 
act,  the  same  as  in  an  original  act  It  was 
held  by  the  Circuit  Court  of  the  United  States 
for  tbe  District  of  North  Dakota  in  the  case 
of  Steele  County  v.  Eiskine  et  al.,  98  Fed. 
215,  39  C.  C.  A.  173,  that  tbe  followhig  tlUe 
to  an  act  was  sufficient  to  wit:  "An  act 
to  amend  section  10  of  chapter  38,  Laws  of 
1887,  being  section  645  of  the  Compiled 
Laws."  That  court  said:  "The  subject  of 
tbe  act  was  the  amendment  of  that  section, 
which  was  accurately  and  appropriately  des- 
ignated, and  the  section  as  amended  was  set 
out  in  full  In  tbe  act  The  title  sufficiently 
designated  tbe  subject  of  the  act  It  plainly 
indicated  the  object  and  purpose  of  tbe  act 
which  Is  all  the  Constitution  requires.  The 
subject  of  a  statute  Is  one  thing,  and  Its  de- 
tailed provisions  quite  another.  One  Is  tbe 
topic;  the  other  ite  treatment  One  is  re- 
quired to  be  stated  In  the  title;  tbe  other 
not  The  provision  ot  the  North  Dakota  C<»- 
stitntion  on  the  subject  Is  Identical  with  that 
of  Nebraska,  and  tbe  Supreme  Court  (tt  that 
state  has  uniformly  held  that  acta  with  titles 
like  tblB,  'An  act  to  amend  section  4  of  chap- 
ter 65  of  the  Compiled  Statutes  of  Nebraska,' 
are  valid,  and  that  such  a  title  is  a  sufficient 
compliance  with  the  requirement  of  the  Con- 
stitution." The  court  there  cites  as  sustain- 
ing that  title  a  nimiber  of  cases  from  the  So-  . 
preme  Courts  of  Nebraska,  Michigan,  Loni- 
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«iana,  and  Wasblngton.  The  Supreme  Court 
of  Nebraska  sustained  the  following  title  as 
ralld,  to  wit:  "An  act  to  amend  section  4 
■of  chapter  55  of  the  Compiled  Statutes  of 
Nebraska."  In  Marston  v.  Humes  (Wash.)  28 
Pac  520,  the  court  held  the  following  title 
valid,  to  wit:  "An  act  relating  to  pleadings 
in  civil  actions  and  amending  sections  76,  T7 
and  109  of  the  Code  of  Washington  of  1881." 
That  case  expressly  overrules  Harlan  v.  Ter- 
ritory (Wash.)  13  Pac.  458,  where  it  had  been 
held  that  the  following  title,  to  wit,  "An  act 
to  amend  section  3050,  c.  238  of  the  Code  of 
Washington  Territory,"  was  not  sufficient  to 
meet  the  requirements  of  the  organic  act, 
which  provided  that  every  law  should  em- 
"brace  but  one  object,  and  that  such  object 
should  be  expressed  in  the  title.  In  Heller 
v.  People  (Colo.)  31  Pac.  773,  the  Court  of 
Appeals  of  that  state  held  the  following  title 
valid,  to  wit:  "An  act  to  amend  chapter  24 
•of  the  General  Laws  of  the  state  of  Colorado, 
entitled  'Criminal  Code.' "  In  Commonwealth 
V.  Brown  (Va.)  21  S.  E.  357,  28  L.  R.  A. 
110,  in  discussing  titles  to  amendatory  acts, 
the  court  said:  "There  is  another  view 
which  may  be  urged  in  support  of  the  suffl- 
■clency  of  the  title.  It  will  be  observed  that 
it  is  an  amendatory  act,  and  not  the  original 
act  on  the  subject  In  such  case,  if  the  title 
of  the  original  act  Is  sufficient  to  embrace  the 
matters  covered  by  the  provisions  of  the  act 
amendatory  thereof,  it  is  unnecessary  to  in- 
quire whether  the  title  of  the  amendato«7  act 
would  of  Itself  be  sufficient  If  the  title  of 
the  original  act  Is  sofflclent  to  embrace  the 
matters  contained  In  the  amendatory  act 
whether  that  of  the  amendatory  act  is  In  it- 
self sufficient  is  unlmpt»iant  State  v.  Ran- 
son,  73  Mo.  78;  St.  Louis  v.  Trifel,  42  Mo. 
590;  Brandon  v.  State,  16  Ind.  197;  Morford 
V.  Unger,  8  Iowa,  82;  State  v.  Algood,  87 
Tenn.  163  [10  S.  W.  310];  and  Yellow  Blver 
Imp.  Co.  V.  Arnold,  46  Wis.  214,  224  [49  N. 
W.  971]."  State  on  the  Relation  of  ex  rel. 
Mouton  ▼.  Read,  Judge,  49  La.  Ann.  1535, 
22  South.  761,  supports  the  doctrine  of  the 
itbove-cited  case.  Thus  It  Is  shown  that  it 
ia  held  by  very  respectable  authority  that  a 
title  to  an  amendatory  act  which  amends  a 
section  or  certain  sections  of  a  prior  act  is 
sufficient  If  the  title  refers  to  the  sections 
sought  to  be  amended  by  numt>ar.  The  Leg- 
islature of  the  state  of  Idaho  had  the  two 
lines  of  authorities  before  It  on  the  question 
under  consideration,  and  concluded  to  adopt 
the  rule  laid  down  In  the  authorities  above 
cited.  That  bdng  true,  this  court  is  not  in- 
-cllned  to  bold  that  the  Legislature  .made  a 
mistake  in  following  the  rule  laid  down  by 
said  authorities.  It  must  be  borne  In  mind, 
however,  that  the  subject,  object  or  purpose 
of  amendments  so  made  must  be  within  the 
title  of  the  acts  that  contain  the  sections  so 
amended.  All  amendments  so  made  must  be 
germane  to  or  connected  with  the  subject  of 
the  act  or  law  which  contained  the  section 
before  such  amendments  were  made.    The 


title  to  the  act  under  consideration  is  suffi- 
cient to  meet  the  requirements  of  the  provi- 
sion of  said  section  of  our  Constitution  which 
requires  the  subject  of  an  act  to  be  embraced 
In  the  title.  To  hold  otherwise  would  be  to 
Invalidate  many  of  the  amendatory  acts  pass- 
ed since  Idaho  became  a  state,  and  create 
much  confusion.  Reference  has  been  made 
by  counsel  to  amendments  made  or  attempt- 
ed by  an  act  approved  March  16,  1891  (Sess. 
Laws  1890-91,  p.  237),  and  by  an  act  ap- 
proved February  16,  1899  (Sess.  Laws  1899, 
p.  268).  It  is  not  necessary  to  a  determina- 
tion of  this  case  for  us  to  pass  upon  the 
constitutionality  of  said  acts  of  1891  and 
1899,  for,  if  those  acts  are  in  fact  unconsti- 
tutional, that  could  not  affect  this  case.  The 
reference  made  In  the  act  under  coDsld&A- 
tlon  to  the  act  of  1899  could  In  no  manner 
affect  the  formw.  If  the  acts  of  1891  and 
1899  were  uneoflstltutlonal,  they  In  no  man- 
ner changed  said  section  1645  as  it  appears 
in  the  Revised  Statutes  of  1887.  Under  a 
well-established  rule,  this  court  will  not  pass 
upon  the  constitutionality  of  a  law  unless  It 
Is  absolutely  necessary  to  do  so  In  order  to  de- 
cide the  case  under  consideration. 

As  to  the  amendatory  act  of  1903,  it  Is 
contended  by  counsel  for  appellant  that  in  the 
enactment  of  that  amendatory  section  no  at- 
tempt was  made  to  follow  the  requirements 
of  said  section  18  of  article  3  of  the  Consti- 
tution. It  Is  suggested  that  a  mere  casual 
inspection  of  that  act  shows  that  both  the 
subject  and  the  predicate  of  section  1645  are 
entirely  omitted,  and  for  that  reason  said 
section  expresses  nothing  when  standing 
alone.  Regardless  of  that  contention,  said 
section,  read  in  connection  with  the  chapter 
of  the  Revised  Statutes  to  which  it  belongs, 
clearly  shows  its  purxrase,  and  the  intent  of 
the  Legislature  in  enacting  it— that  it  is  In- 
tended to  Impose  a  license  tax  on  each  pro- 
prietor or  keeper  of  a  billiard,  pool,  or  baga- 
telle table,  or  any  other  kind  of  table  on 
which  games  are  played  with  balls  and  cue; 
for  each  table,  $5  per  quarter.  Said  chapter 
on  licenses  clearly  indicates  from  wliom  such 
licenses  are  to  be  obtained,  and  to  whom  the 
license  tax  must  be  paid,  and,  in  connection 
with  said  section  as  amended,  establishes  a 
complete  plan  toe  the  collection  ot  licenses 
from  the  proprietors  or  keepers  of  billiard, 
pool,  and  other  tables  mentioned  in  said  sec- 
tion 1643.  Said  provisions  of  the  Constitu- 
tion do  not  require  the  whole  chapter  of 
which  an  amended  section  is  a  .part  to  be  set 
forth  and  published  at  full  length— only  the 
section  amended— and,  although  said  amend- 
ed section  could  have  been  made  more  full 
and  complete,  yet  there  can  be  no  doubt  of  its 
meaning  and  purpose. 

We  therefore  hold  that  the  title  to  siald  act 
of  1903  is  sufficient  and  that  the  section  as 
there  re-enacted  is  sufficiently  explicit  to 
clearly  Indicate  tlie  purpose  of  the  Legisla- 
ture enacting  It,  and  that  It  is  a  valid  and 
constitutional  law. 
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For  the  reasons  above  given,  tbe  juilKiuent 
of  the  district  court  is  affirmed,  witli  costs  in 
favor  of  the  respondent 

STOCKSLAGER  and  AILSUIQ,  JJ.,  con- 
cur. 


(46  Or.  U) 

STATE  ▼.  HOUGHTON. 

(Snpreme  Court  of  Oregon.    March  14,  1904.) 

LARCB»JY  PROM  THE  PERSON— INFORMATION- 
CONVICTION  OF  ASSAULT— EXCESSIVE  PEN- 
ALTY—CORRECTION OF  JUDGMENT. 

1.  An  information  for  larceny  from  the  per- 
son eharj;ed  that  defeuriant  assaulted  the  prose- 
cuting witness,  and  tiirust  his  hand  in  the  let- 
ter's pocket  with  intent  to  steal,  etc.  Held,  that 
the  crime  alleged  could  not  have  been  committed 
without  an  assault,  which  was  therefore  in- 
cluded in  the  greater  offense. 

2.  Under  B.  &  C.  Comp.  §  1772,  punishing  a 
simple  assault  by  imprisonment  in  the  county 
jail  or  by  fine,  one  convicted  thereof  could  not 
be  condemned  to  hard  labor  as  well  as  Impris-" 
oument. 

3.  For  the  purpose  of  upholding  a  judgment 
impi-operly  condemning  defendant  to  imprison- 
ment "at  hard  labor,"  the  words  quoted  cannot 
be  treated  as  mwe  surplusage,  as  they  have  a 
distinct  meaning,  and  qualify  the  judgment  ren- 
dered. 

4.  A  conviction  being  regular,  appellant  is  not 
entitled  to  a  new  trial  for  a  material  error  in 
the  judgment  as  to  the  penalty  imposed,  but  he 
is  entitled  to  a  proper  judgment,  which  should 
be  entered  pursuant  to  directions  of  the  Su- 
preme Court,  which  can  remand  the  cause  to  the 
trial  court  for  that  purpose. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  CleUjnd,  Judge. 

Charles  Houghton  was  convicted  of  larceny 
from  the  person,  and  he  appeals.    Reversed. 

W.  T.  Hume,  for  appellant.  A.  C.  Spencer, 
for  the  State. 

VVOLVKKTOX,  J.  The  defendant,  having 
been  charged  vritli  an  attempt  to  commit  the 
crime  of  lai'ceny  from  the  person,  was  con- 
victed upon  trial  of  simple  assault,  and  sen- 
tenced to  imprisonment  in  the  county  jail,  "at 
hard  labor,"  for  a  period  of  six  months.  He 
complains,  first,  of  the  conviction,  and,  sec- 
ond, of  the  sentence. 

As  to  the  first,  be  insists  that  the  crime  of 
simple  assault  la  not  necessarily  Included  in 
a  charge  of  an  attempt  to  commit  the  crime 
of  larceny  from  the  i>erson,  and  therefore 
that  he  was  unlawfully  convicted.  It  is  diflS- 
cult  to  conceive  how  larceny  from  the  per- 
son could  be  accomplished  witliout  an  assault. 
An  attempt  to  commit  larceny  from  the  per- 
son might  or  might  not  be  accompanied  with 
an  assault,  but  the  difficulty  of  its  inclusion 
with  tbe  larger  offense  is  obviated  here,  as 
the  information  charges  that  the  defendant 
assaulted  the  prosecuting  witness,  and  thrust 
his  baiid  in  the  witness'  pocket  with  the  in- 
tent to  steal,  take,  and  carry  away  from  his 
person  the  money  and  chattels,  if  any  such  he 
should  flud.  Tbe  crime  as  alleged  could  not 
have  been  committed  without  at  the  same 
time  committing  an  assault  upon  the  person. 


and  hence  the  latter,  being  tbe  lesser  ofEense. 
was  necessarily  Included  In  the  former. 

The  second  complaint  is  certainly  not  with- 
out merit.  The  defendant  having  been  con- 
victed of  simple  assault,  he  was  punishable 
only  by  Imprisonment  in  tbe  county  Jail  <»: 
by  fine.  B.  &  C.  Comp.  §  1772.  In  this  case 
the  court  went  further  tlian  the  statute  per- 
mits. It  condemned  the  defendant  to  bard 
labor,  as  well  as  imprisonment,  thereby  add- 
ing something  of  material  moment  to  the  pen- 
alty prescribed  by  the  statute.  This  was  er- 
ror. Nor  can  the  words  "at  hard  labor"  be 
treated  as  mere  surplusage.  They  have  a  dis- 
tinct meaning,  and  qualify  the  judgment  ren- 
dered. If  they  are  stricken  out,  we  have  a 
different  Judgment  from  tbe  one  pronounced: 
and,  if  they  stand  as  rendered,  the  Judgment 
is  unwarranted.  We  cannot  make  the  cor- 
rection here,  but  we  can  remand  the  cause  to 
the  trial  court  for  that  purpose.  State  v. 
Marple,  15  Or.  205,  14  Pac.  521.  The  convic- 
tion being  regular,  the  defendant  is  not  enti- 
tled to  a  new  trial,  but  he  is  entitled  to  a 
proper  Judgment  upon   the  conviction   bad. 

The  judgment  entered  will  therefore  be  re- 
versed, and  the  cause  remanded  to  the  court 
below,  with  directions  to  pass  such  sentence 
as  the  law  authorizes. 


(14    Or.    447) 
STRINGHAM  v.  MUTUAL  LIFE  INS.  CO. 
OF  NEW  YORK. 

(Supreme  Court  of  Oregon.    March  14,   1904.) 

LIFE  INSURANCE  —  APPLICATION  —  CONSTRUC- 
TION —  PAYMENT  OF  PREMIUM  —  WAIVER  — 
NOTES— ISSUANCE  OP  POLICY— DEATH  OF  AP- 
PLICANT. 

1.  An  application  for  a  life  insurance  policj* 
stated  that  the  auswers  were  offered  as  a  con- 
sideration for  the  contract,  "which  I  hereby 
agree  to  accept,  and  which  shall  not  take  effect 
until  the  first  premium  shall  have  been  paid 
during  my  continuance  in  good  health,  and  the 
policy  shall  have  been  sigued  by  the  secretar}' 
of  the  company  and  issued."  A  receipt  given 
for  a  note  executed  by  the  applicant  recited 
that  tbe  note,  "if  paid  when  due,  will  be  in  full 
for  the  first  anuaal  premium,  •  *  •  provided 
a  policy  is  issued  on  his  appUcation  made  this 
day."  By  another  clause  of  the  application  the 
soliciting  agent,  on  the  payment  of  the  pre- 
mium, might  have  furnished  the  applicant  with 
a  binding  receipt,  sigued  by  the  secretary  of  the 
company,  malimg  the  insurance  in  force  from 
the  date  of  such  application,  but  with  the  proviso 
that  the  application  should  be  approved,  "and 
the  policy  duly  signed  by  the  secretary  at  the 
head  othce  of  the  company,  and  issued."  Hfld, 
that  "issued"  meant  the  signing  and  executi'iu 
of  the  policy  at  the  ofUce  of  the  company,  and 
did  not  include  delivery. 

2.  Where  an  application  for  insurance  is  sus- 
ceptible of  two  coustructions,  it  should  be.  con- 
strued most  strongly  against  the  insurer. 

3.  Acceptance  of  the  note  of  the  applicant, 
and  issuance  of  the  policy,  subsequent  to  thi* 
applicant's  becoming  ill,  without  knowledge  by 
the  company  of  tlie  illness,  was  not  a  ttaiver 
of  the  slipnlation  that  the  first  premium  should 
be  paid  during  the  continuance  in  good  health  of 
the  applicant,  as  the  contract  depended  on  the 
application,  note,  and  rei-eipt  together. 

4.  Where  a  policy  of  life  insurance  was  is- 
itued,  but  not  actually  delivered,  before  th«f 
death  of  the  applicant  the  rights  of  the  par 
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ties  were  not  altered  by  a  payment  of  the 
preminm  by  a.  third  person  after  the  applicant's 
death. 

Appeal  from  Circuit  Court,  Multnomah 
County;  John  B.  Cleland,  Judge. 

Action  by  Maud  Marie  Stringham  against 
the  Mutual  Life  Insurance  Company  of  New 
York.  From  a  judgment  for  piaintifC,  de- 
fendant appeals.    Kerersed.- 

The  complaint  herein  states,  in  purport, 
that  on  July  17,  1001,  Leroy  Stringbam  made 
application  to  the  defendant  at  Portland,  Or., 
for  a  policy  of  insurance  ui>on  bis  life  in  the 
sum  of  $1,000,  payable  in  the  event  of  his 
death  to  his  wife,  the  plaintiff:  tliat  the  ap- 
plication was  accepted  by  the  defendant; 
and  the  first  annual  premium  therefor,  of 
about  $30,  was  paid  to  and  accepted  by  it, 
whereby  the  defendant  contracted  and 
agreed  to  insure  and  did  insure  the  life  of 
Strlngham  for  the  term  of  one  year  from 
July  17th,  and  agreed  to  pay  to  the  plaintiff, 
in  the  event  of  his  death  within  the  year, 
the  said  sum  of  $1,000;  that  Stringbam  died 
on  July  28th,  before  the  policy  was  delivered 
to  him,  but  while  the  contract  of  Insurance 
was  in  full  force  and  effect,  as  alleged.  The 
answer  admits  the  making  of  the  application 
and  the  death  of  Strlngham,  but  specittcally 
controverts  the  other  allegations  of  the  com- 
plaint. For  a  further  answer  defendant  al- 
leges, in  substance:  That  on  the  day  named 
Strlngham  made  and  signed  a  certain  applica- 
tion to  the  defendant  for  a  policy  of  insur- 
ance upon  his  life  for  $1,000,  payable  in  the 
event  of  his  death  to  his  wife,  setting  out 
the  same  by  copy.  That  he  gave  the  applica- 
tion to  one  W.  A.  Cummins,  a  soliciting  agent 
engaged  in  the  business  of  soliciting  life  in- 
surance, to  be  forwarded  through  Sherwood 
GlUespy,  the  general  agent  of  the  defendant 
for  the  states  of  Oregon  and  Washington, 
whose  office  was  and  is  at  Seattle,  Wash., 
to  defendant,  at  its  office  at  New  York  City. 
That  at  the  same  time  Strlngham  signed  and 
gave  to  said  Cummins  his  promissory  note, 
'made  payable  to  and  indorsed  by  himself, 
for  the  sum  of  $29.22,  payable  CO  days  after 
date,  and  received  from  Cummins  a  receipt, 
of  which  the  following  Is  a  copy:  "Amoimt, 
$20.22.  Insurance,  $1,000.  Portland,  Ore- 
gon, July  17,  1901.  Received  from  Leroy  L. 
Strlngham  bis  note,  due  sixty  days  from 
date,  which  if  paid  when  due  will  be  In 
full  for  the  first  annual  premium  for  a  policy 
of  insurance  for  $1,000  on  the  life  of  him- 
self on  L.  20-20  plan,  provided  a  policy  is 
issued  on  bis  application  made  this  day.  If 
policy  is  not  issued,  above-described  note 
to  be  returned  to  said  Leroy  L.  Strlngham. 
W.  A.  Cummins."  That  said  application  was 
forwarded  through  its  agent  at  Seattle, 
Wasih.,  to  the  defendant,  and  received  at 
New  Y^ork  City  on  July  25,  1901,  and  ap- 
proved by  it  on  Julj-  27th,  without  knowledge 
of  the  illness  of  Strlngham,  he  having  been 
Btrlcken  with  pneumonia  on  the  24th;  where- 
upon it  caused  to  be  made  out  and  signed 


by  its  secretary  a  policy  of  Insurance  upon 
the  life  of  Strlngham  agreeable  to  the  appli- 
cation, and  mailed  the  same  to  its  agent  at 
Seattle,  to  be  by  said  agent  issued  to  String- 
ham  upon  the  payment  of  the  first  annual 
premium,  provided  Strlngham  was  at  the 
time  the  said  policy  should  be  Issued  in  the 
same  condition  of  good  health  as  at  the  date 
of  the  application.  That  the  policy  was  re- 
ceived by  Gillespy  at  Seattle  on  the  2d  of 
August,  1901,  and  by  him  forwarded  to  C. 
H.  Waterman,  the  company's  agent  at  Port- 
land, Or.,  to  be  issued  to  Strlngham  upon 
payment  by  him  of  the  first  annual  premium. 
That  the  policy  was  received  by  Waterman 
on  the  5tb  of  August,  but  he,  having  learned 
of  the  death  of  Strlngham,  refused  to  issue 
such  policy,  but  returned  it  to  the  company 
at  New  York  City.  That  on  July  30th,  two 
days  after  the  death  of  Strlngham,  the  same 
being  unknown  to  Waterman,  one  W.  P. 
Dillon,  claiming  to  act  on  behalf  of  Strlng- 
ham, but  without  authority,  being  at  the 
same  time  cognizant  of  bis  sickness  and 
death,  paid  to  Waterman  the  sum  of  $29.22, 
to  be  applied  in  payment  of  the  note  execut- 
ed by  Strlngham  and  delivered  to  Cummins, 
and  the  same  was  accordingly  received  by 
Waterman,  but  subsequently,  on  learning  of 
the  death  of  Strlngham,  he  repaid  it  to 
Dillon.  The  reply  admits  the  making  of  the 
application,  the  giving  of  the  note,  and  the 
execution  of  the  receipt  by  Cummins,  its  de- 
livery to  Strlngham,  the  forwarding  of  the 
application  to  the  company  at  New  York, 
its  approval  by  the  company,  the  making  out 
and  signing  of  the  policy  of  Insurance  by 
defendant's  secretary  agreeable  to  the  ap- 
plication, the  mailing  of  the  policy  to  Gil- 
lespy, its  receipt  in  Portland  by  Waterman, 
the  payment  of  the  premium  by  Dillon  to 
Waterman  and  Its  subsequent  return  to  Dil- 
lon, practically  as  alleged  in  the  answer,  but 
it  denies  that  Strlngham  became  ill  on  the 
24th  of  July,  or  that  said  policy  was  mailed 
to  Gillespy  to  be  by  him  issued  to  Strlngham 
upon  the  payment  of  the  first  annual  pre- 
mium providing  Strlngham  was  at  the  time 
in  good  condition  of  health,  or  that  it  was  for- 
warded to  Waterman  at  Portland,  Or.,  to  be 
by  him  issued  upon  such  payment  of  pre- 
mium. For  a  further  reply  plaintiff  alleges 
that  at  the  time  of  making  the  application 
it  was  agreed  between  the  defendant  and 
Strlngham  that  the  insurance  on  his  life 
should  not  take  effect  until  the  first  premium 
should  have  been  paid  during  his  continuance 
in  good  health  and  the  policy  should  have 
been  signed  by  the  secretary  of  the  compiiny 
and  issued,  and  that  Strlngham  paid  to  it 
the  said  first  premium  of  $29.22,  In  accordance 
with  the  said  agreement,  while  he  was  In 
good  health;  that  at  the  time  of  making 
said  application  the  payment  of  such  pre- 
mium in  money  was  not  required  by  the 
company,  and  the  defendant  agreed  to  and 
did  accept  Stringham's  note  for  the  same, 
being  the  note  set  out  in  the  answer,  in  full 
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payment  and  settlement  thereof;  tbat  there- 
after, on  receipt  of  the  application  at  New 
York  City,  the  defendant  caused  the  poUcy 
to  be  made  out,  signed  by  the  secretary,  and 
Issued  as  agreed  upon;  that  said  policy  was 
mailed  to  the  agent  of  the  defendant  in  Port- 
land for  delivery  to  Stringham,  but  that  be- 
fore delivery  could  be  had  Stringham  died, 
which  was  after  the  premium  had  been  paid 
during  the  good  health  of  Stringham,  and 
that  at  the  time  of  the  death  of  Stringham 
the  i>ollcy  of  Insurance  was  in  full  force  and 
effect.  Upon  this  state  of  the  record  the 
defendant  moved  the  court  for  a  Judgment 
upon  the  pleadings,  and  that  the  cause  be 
dismissed,  at  the  cost  of  plaintiff,  which  was 
overruled.  The  parties  then  proceeded  to 
trial,  and  the  plaintiff  rested  after  having 
offered  evidence  tending  to  show  that  Wa- 
terman was  the  resident  agent  of  the  de- 
fendant for  Oregon,  and  kept  an  office  in 
Portland;  that  plaintiff  made  application  to 
the  company  for  payment  of  her  dalm,  the 
receipt  of  which  was  acknowledged  by  it, 
and  payment  declined,  on  the  ground  that 
the  alleged  iwlicy  bad  not  been  issued  dur- 
ing the  applicant's  continuance  in  good 
health,  and  the  stipulation  of  the  parties  that 
Stringham  became  ill  with  pneumonia  on  the 
24tb  of  July,  1901,  that  a  phjrsldan  was 
called  on  that  day,  and  that  he  died  on  the 
28tb  of  July.  The  defendant  thereupon  mov- 
ed for  a  Judgment  of  nonsuit  against  the 
plaintiff.  The  motion  being  denied.  It  was 
furtlier  stipulated  ttiat  the  defendant  was 
not  notified  of  the  change  In  Stringham's 
condition  of  health  until  after  his  death,  and, 
both  parties  having  rested,  the  court  Instruct- 
ed the  Jury  to  return  a  verdict  for  plaintiff 
as  demanded,  and.  Judgment  having  been 
entered  accordingly,  the  defendant  appeals. 
Among  the  errors  assigned  are  (1)  the  over- 
ruling of  defendant's  motion  for  Judgment  on 
the  pleadings,  (2)  the  overruling  of  Us  motion 
for  Judgment  of  nonsuit,  and  (3)  the  direction 
of  a  verdict  for  plaintiff  as  demanded  in  the 
complaint 

O.  F.  Paxton,  for  appellant  O.  A.  Brodie 
and  D.  R.  Murphy,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
This  action  is  upon  a  contract  of  insurance 
formulated  by  the  application .  and  its  ac- 
companying documents,  and  the  acceptance 
or  approval  thereof  by  the  company.  While 
It  is  alleged  that  the  policy  is  in  full  force 
and  effect,  that  instrument  is  not  made  the 
basis  of  the  action.  It  is  not  set  out  nor 
is  the  effect  of  its  provisions  stated  in  the 
pleadings,  nor  was  it  offered  in  evidence,  or 
any  of  its  terms  or  conditions  alluded  to,  for 
the  purpose  of  controlling  the  action,  or  in 
any  manner  defining  or  fixing  the  rights  and 
liabilities  of  the  parties  concerned.  The  pol- 
icy was  never  in  fact  delivered  by  the  com- 
pany to  the  applicant  This  is  conceded  both 
by  the  allegations  of  the  complaint  and  the 


reply.  Of  course,  there  could  be  no  deUvery 
to  him  after  his  death,  by  which  event  tlw 
correlative  rights  and  obligations  of  the  par- 
ties became  finally  fixed  and  established. 
Thompson  v.  Travelers^  Ins.  Ca  (N.  D.)  91  N. 
W.  76.  It  is  said:  •  "The  policy  of  insurance 
is  the  final  contract  between  the  parties,  and 
the  effect  of  its  acceptance  is  to  supersede 
all  preliminary  agreements  in  respect  to  in- 
surance." 16  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
836.  So  that  the  final  consummation  of  the 
contract  of  insurance  includes  both  the  deliv- 
ery of  the  policy  and  its  acceptance  by  the 
Insured.  The  applicant  has  a  right  to  re- 
ject the  policy  if  it  does  not  conform  to  the 
agreement  of  the  parties  for  its  execution, 
and,  until  delivery  and  acceptance,  either  ex- 
pressly or  by  Inference  or  implication,  the 
contract  is  not  finally  executed,  although  it 
may  be  so  far  assented  to  as  to  give  a  right  of 
action  thereon.  To  determine,  therefore, 
whether  plaintiff  has  a  cause  of  action  as  al- 
leged, we  have  but  to  look  to  the  applica- 
tion which  was  made  for  insurance,  the  nota 
executed  in  connectloo  therewith,  the  re- 
ceipt given  by  Cummins  and  accepted  by  the 
applicant,  and  the  defendant's  subsequent  ac- 
tion In  reference  thereto.  The  application, 
by  its  terms,  is  made  the  basis  and  a  part 
of  the  proposed  contract  of  Insurance,  one 
of  the  stipulations  on  the  part  of  Stringham 
being  as  follows:  "I  hereby  agree  that  aH 
the  following  statements  and  answers,  and 
all  those  that  I  make  to  the  company's  med- 
ical examiner,  in  continuation  of  this  appli- 
cation, are  by  me  warranted  to  be  true,  and 
are  offered  to  the  company  as  a  considera- 
tion of  the  contract,  which  I  hereby  agree  to 
accept,  and  which  shall  not  take  effect  nntU 
the  first  premium  shall  have  been  paid,  dnr- 
ins  my  continuance  in  good  health,  and  the 
policy  shall  have  been  signed  by  the  secre- 
tary of  the  company  and  issued."  The  re- 
ceipt executed  and  delivered  by  Cummins  to 
Stringham  stipulates,  on  the  other  hand,  tliat 
the  note,  "if  paid  when  due,  will  be  in  full 
for  the  first  annual  premium  for  a  policy  of 
insurance  for  $1,000,  •  •  •  provided  a 
policy  is  issued  on  bis  application  made  this 
day."  These  instruments  must  be  construed 
together  to  arrive  at  the  real  agreement  and 
understanding  of  the  contracting  parties.  By 
the  application  it  is  made  a  condition  of  the 
contract's  becoming  effective  that  the  first 
premium  shall  have  been  paid  during  the 
continuance  in  good  health  of  the  applicant 
and  the  policy  shall  have  been  signed  by  the 
secretary  of  the  company  and  issued.  If 
these  things  have  been  done  and  performed, 
plaintiff's  right  of  action  upon  the  contract 
of  insurance  has  accrued;  otherwise  not 

We  will  dispose  first  of  the  controversy 
relative  to  the  meaning  of  the  term  "issued," 
as  employed  hi  the  application.  It  being  insist- 
ed on  the  part  of  the  plaintiff  that  It  signifies 
simply  the  completion  and  signing  up  of  the 
policy  by  the  secretary  and  its  execution  at 
the  office  of  the  company,  wliile,  upon  the 
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other  band,  it  Is  contended  that  it  includes 
as  well  tUe  delivery  of  the  policy  to  the  ap- 
plicant. Among  the  many  cases  that  have 
passed  under  our  notice,  the  term  seems  to 
have  been  used  interchangeably  to  denote 
either  one  or  the  other  of  these  conditions, 
but  we  have  been  cited  to  no  case  that  at- 
tempts to  determine  as  a  general  rule  when 
an  insurance  policy  is  deemed  Issued.  We 
are  impressed  that  the  term  lias  a  double 
application,  and  its  meaning  is  to  be  deter- 
mined by  the  relation  in  which  it  Is  employed. 
In  the  present  instance  It  is  obvious  that  the 
especial  purpose  of  the  stipulation  with  ref- 
erence to  the  payment  of  the  first  annual  pre- 
mium, the  signing  of  the  policy  by  the  secre- 
tary and  its  issuance,  was  to  fix  upon  some 
definite  act  or  acts  In  the  course  of  the  nego- 
tiatlona  that  should  be  taken  or  construed  as 
Indicating  an  acceptance  or  approval  of  the 
application  by  the  company,  and  thus  to  con- 
clude the  contract  so  as  to  make  it  binding 
upon  the  company,  and  entitle  the  applicant 
to  lUs  Insurance.  It  is  often  difficult  to  de- 
termine when  an  offer  has  been  assented  to, 
and  It  was  to  obviate  such  an  embarrassment 
that  the  stipulation  was  introduced  into  the 
application.  As  it  relates  to  the  issuance  of 
the  policy,  the  purpose  here  suggested  is  fully 
subserved  when  the  instrument  Is  drafted  in 
complete  form,  signed  by  the  secretary,  and 
fully  executed  at  the  office  of  the  company. 
A  delivery  to  the  applicant  Is  not  necessary 
as  an  indication  of  such  acceptance,  unless 
the  parties  should  see  fit  to  make  it  so.  By 
another  clause  of  the  application,  the  solicit- 
ing agent  on  the  payment  of  the  premium 
might  have  furnished  the  applicant  with  a 
binding  receipt,  signed  by  the  secretary  of 
the  company,  making  the  insurance  in  force 
from  the  date  of  such  application,  but  with 
the  proviso  that  the  application  should  be 
approved,  "and  the  policy  duly  signed  by  the 
secretary  at  the  head  office  of  the  company 
and  issued."  Although  no  such  receipt  was 
given  here,  the  clause  is  valuable  for  con- 
struction, and,  when  the  stipulation  now  be- 
ing discussed  Is  read  In  connection  with  it; 
there  can  scarcely  be  a  mistake  as  to  the  in- 
tendment of  the  parties,  which  is  that  the 
company  should  become  bound  at  a  time  an- 
terior to  tile  final  delivery  of  the  policy  to 
and  its  acceptance  by  the  insured,  which 
time  was  to  be  indicated  in  part  by  the  act 
of  the  company  In  Issuing  the  policy  at  the 
head  office.  We  conclude,  therefore,  that  the 
term  "issued"  was  used  as  indicative  of  the 
completed  signing  up  and  execution  of  the 
Instrument,  making  It  ready  for  delivery. 
This  construction  is  suitable  and  reasonable, 
although  it  must  be  admitted  that  the  term 
as  employed  Is  not  without  ambiguity.  But 
if  it  may  be  said  that  it  Is-  susceptible  of  two 
constructions,  and  there  is  a  doubt  as  to  its 
true  meaning,  then  it  should  be  construed,  as 
we  have  construed  it,  most  strongly  against 
the  Insurer.  Kerr,  Ins.  {  65;  Berryman,  3 
Digest  Law  Ins.  t  3012. 


The  next  inquiry  is,  was  the  note  taken 
and  accepted  in  payment  of  the  first  annual 
premllim?  We  are  disposed  to  treat  Cum- 
mins as  the  agent  of  the  company,  clothed 
with  full  authority  to  take  the  application, 
accept  the  note,  and  Issue  the  kind  of  re- 
ceipt here  involved,  and  thereby  bind  the 
company  to  the  same  extent  as  If  the  deal- 
ings were  had  with  a  general  agent,  with  full 
authority  In  the  premises.  The  form  of  the 
documents  was  evidently  authorized  by  the 
company,  and  the  authority  of  Cummins^  he 
having  used  them,  and  the  company  evident- 
ly having  acted  upon  them,  must  be  consid- 
ered ample  to  make  the  very  kind  of  use  of 
them  for  which  they  were  adapted.  The  re- 
ceipt shows  the  condition  upon  which  the 
note  was  executed  and  delivered  to  Cum- 
mLn.s,  or,  we  may  say,  to  the  company;  that 
is,  tliat  it  was  In  full  for  the  first  annual  pre- 
mium, if  paid  when  due,  not  that  it  was  in 
present  payment  of  such  premium.  So  that, 
construing  the  application  and  receipt  togeth- 
er, they  simply  mean  that,  if  the  note  is  paid 
when  due,  and  during  the  continuance  in 
good  health  of  the  applicant,  both  elements  or 
conditions  concurring,  then  that  the  premium 
should  be  considered  as  paid,  and,  if  the  pol- 
icy shall  have  been  signed  by  the  secretary 
and  issued  mcanwliile,  the  contract  of  insur- 
ance would  be  fully  effectuated,  but  not  until 
these  things  shall  have  been  accomplished. 
It  has  been  firmly  settled  by  tliis  court  that 
the  acceptance  of  a  note  is  not  to  be  consid- 
ered as  taken  in  discharge  or  payment  of  the 
debt  unless  it  is  at  the  same  time  so  agreed 
and  understood.  Black  v.  Sippy,  15  Or.  574, 
16  Pac.  418;  Johnston  v.  BarrlUs,  27  Or.  251, 
41  Pac.  65C,  50  Am.  St.  Rep.  717;  Schreyer  v. 
Turner  Flouring  Co.,  29  Or.  1,  4,  43  Pac.  719; 
Kleman  v.  lO^tz,  42  Or.  474,  484,  485,  69 
Pac.  1027,  70  Pac.  506.  There  is  here  not 
only  no  agreement  shown  that  the  note  was 
accepted  as  payment  of  the  flrat  annual  pre- 
mium, but  the  receipt  negatives  the  idea,  and 
expressly  indicates  that  It  was  not  to  be  so 
taken  unless  paid  when  due  during  the  con- 
tinuance in  good  health  of  the  applicant 
Such  Is  manifestly  the  contract  of  the  par- 
ties, and  none  other  can  reasonably  be  ex- 
tracted from  the  negotiations.  The  character 
of  the  contract  is  not  above  criticism  as  in  a 
measure  delusive,  but,  the  applicant  having 
deliberately  entered  Into  it,  he  must  be  pre- 
sumed to  have  understood  its  purport  and 
meaning,  and  the  courts  cannot  do  otherwise 
than  enforce  It,  unless  It  was  the  result  of 
fraud  or  mistake,  which  is  not  claimed  for  it. 

Counsel  for  plaintiff  seem  to  think  that  the 
acceptance  by  the  company  of  the  note  of 
the  applicant  for  the  amount  of  the  first  pre- 
mium and  the  issuance  of  the  policy,  although 
such  issuance  was  subsequent  to  the  time  of 
the  applicant's  becoming  III  with  pneumonia, 
and  without  knowledge  on  the  part  of  the 
company  of  such  illness,  was  tantamount  to  a 
waiver  of  the  condition  in  the  application  that 
the  first  premium  shall  have  been  paid  during 
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the  continuance  In  good  health  of  the  appli- 
cant, and  that  the  note  was  therefore  receiv- 
ed In  present  payment  of  the  first  annual  pre- 
mium, notwithstanding  the  stipulation  con- 
tained In  the  receipt.  It  Is  Impossible  to  see 
how  such  a  result  could  follow,  when,  as  we 
have  seen,  the  contract  depends  upon  the  ap- 
plication, note,  and  receipt,  construed  to- 
gether, and  the  acceptance  of  the  application 
tlius  formulated,  which  was  to  be  evidenced 
by  the  signing  of  the  fktlicy  by  the  company's 
secretary  and  Its  Issuance.  The  stipulation 
contained  In  the  application  and  the  receipt 
showing  the  conditions  upon  which  the  note 
was  given  constitute  the  very  terms  of  the  \ 
contract  consummated  by  the  acceptance  on 
the  part  of  the  company,  and  there  could  be 
no  waiver  of  any  condition  entering  Into  and 
going  to  make  up  the  contract  A  contract 
once  made  may  be  modified,  and  provisions 
favorable  to  either  party  may  be  relaxed. 
And  "it  seems  to  be  settled,"  say  the  Supreme 
Court  of  California,  In  Farnum  v.  Phoenix 
Insurance  Co.,  83  Cal.  240,  2r)2,  23  Pac.  869, 
871,  17  Am.  St.  Rep.  233,  "by  a  controlling 
preponderance  of  authority,  that  an  express 
provision  in  a  policy  of  insurance  that  the 
company  shall  not  be  liable  on  the  policy  un- 
til the  premium  be  actually  paid  is  waived 
by  the  unconditional  delivery  of  the  policy  to 
the  assured  as  a  completed  and  executed  con- 
tract under  an  expi-ess  or  Implied  agreement 
that  a  credit  shall  be  given  for  the  premium, 
and  tliat  in  such  case  the  company  is  liable 
for  a  loss  which  may  occur  during  the  period 
of  the  credit";  citing  a  large  array  of  au- 
thorities. The  doctrine  has  the  approval, 
also,  of  a  later  case  of  the  same  court  (Grif- 
fith V.  New  York  Ufe  Ins.  Co.,  36  Pac.  113, 
40  Am.  St  Rep.  90),  and  is  applicable  as  pre- 
scribing a  limitation  upon  the  insurer  where 
the  contract  of  Insurance  is  fully  consum- 
mated by  a  completed  delivei-y  of  the  policy 
under  an  express  or  implied  agreement  for 
an  extension  of  credit;  but  such  Is  not  the 
case  here.  If  there  had  been  a  delivery  of 
the  policy  here,  and  Sti'iugham  had  accepted 
It,  and  the  company  had  tlien  retained  his 
note  under  such  circumstances  as  to  lead 
him  to  believe  that  he  had  a  valid  present 
Insurance,  there  would  have  been  larger 
grounds  for  insisting  upon  a  waiver  of  the 
condition  of  payment  during  the  good  health 
of  the  applicant.  There  has  been  no  such  a 
dellvei?  of  the  policy,  and  no  waiver,  if  any 
might  have  ensued  by  its  dollvei-y  without 
further  insistence  upon  payment  of  the  pre- 
mium, can  be  Invoked.  The  payment  of  the 
premium  by  Dillon  to  Waterman,  the  com- 
pany's agent  at  Portland,  without  the  knowl- 
edge of  Waterman  or  the  company  of  the 
fact  of  Stringham's  death,  could  not  alter  the 
case  in  the  least  nor  operate  as  a  waiver  on 
the  part  of  the  company  of  any  condition  that 
it  might  otherwise  have  insisted  upon;  the 
rights  of  the  parties,  as  we  have  seen,  having 
become  fixed  by  his  death. 
It  follows  from  these  considerations  that 


the  plaintiff  has  not  established  her  cause  of 
action  against  the  defendant  upon  the  al- 
leged contract  of  insurance,  the  premium  not 
having  been  paid  during  Stringham's  contin- 
uance in  good  health,  as  contemplated  by  the 
agreement  of  tlie  parties.  Passing  the  error 
assigned  relative  to  the  motion  for  Judgment 
on  the  pleadings,  we  are  clear  that  there  was 
error  in  directing  a  verdict  for  the  plaintiff, 
and  that  the  defendant's  motion  for  judg- 
ment of  nonsuit  should  have  been  granted. 
The  Judgment  will  therefore  be  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  deemed  proper,  not  Inconsist- 
ent with  this  opinion. 


(142  Cal.  308) 
ERRECA  ▼.   MEYEK.    (L.  A.   1,194.) 

(Supreme  Court  of  California.    Feb.  20.  1904.) 

ACTION   TO   RECOVER   PERSONAL  PROPERTY— 
Ji;UG  M  ENT— STATUTE— FI NDING. 

1.  Under  Code  Civ.  Proc.  $  C67,  providing 
that,  in  an  action  to  recover  possession  of  per- 
sonal property,  judgment  for  the  plaintiff  may 
be  for  the  possession,  or  the  value  thereof  in 
case  delivery  cannot  be  had,  a  judgment  for 
plaintiff  for  the  value  of  the  property,  in  which 
there  is  no  provision  for  return  thereof,  is 
proper,  where  delivery  cannot  be  had  of  all  the 
property,  though  a  small  portion  of  it  remained 
m  the  pos.<icssion  of  the  defeadant. 

2.  In  nn  action  to  recover  possession  of  per- 
sonal property,  or  the  value  thereof,  a  finding 
of  the  trial  court  that  defeudant  never  held 
the  property  under  order  of  court  is  condusive 
in  the  Supreme  Court. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  M.  T.  Allen, 
Judge. 

Action  by  Miguel  Erreca  against  Marins 
Meyer.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Adcock  &  Reymert  for  appellant  P.  0. 
Daniel  and  U.  0.  Head,  for  respondent 

AXGELLOTTI,  J.  This  is  an  appeal,  on 
the  Judgment  roll,  from  a  judgment  in  favor 
of  plaintiff  In  an  action  brought  by  him  to 
recover  the  possession  of  certain  personal 
property,  to  wit,  205  tons  of  baled  straw  and 
15  tons  of  loose  straw,  or  the  value  thereof. 
In  case  a  delivery  of  the  same  could  not  be 
had.  The  amended  complaint  contained  al- 
legations to  the  effect  that  plaintiff  was  on 
August  28,  1890,  and  ever  since  has  been, 
the  owner  of,  and  entitled  to  the  possession 
of,  said  property;  that  defendant  on  or  about 
September  12,  1899,  without  plaintiff's  con- 
sent wrongfully  took  possession  thereof,  and 
has  ever  since  withheld  said  property  from 
plaintiff's  possession,  although  plaintiff  has 
freciuently  demanded  the  return  of  the  same; 
that  at  the  time  it  was  so  taken  by  defend- 
ant it  was  of  the  value  of  $1,100,  but  that 
defendant  allowed  the  same  to  become  damp 
and  damaged  to  such  an  extent  that  it  would 


\  1.  See  Replevin,  vol.  12,  Cent.  Dig.  |  OL 
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not  DOW  len  for  as  much  as  before,  by  1600, 
but  that,  except  for  such  damage,  It  would 
still  be  worth  $1,100.  The  trial  court  found 
the  allegations  of  the  amended  complaint  in 
relation  to  the  ownership  and  right  of  pos- 
session of  plalntiCF,  and  the  unlawful  tailing 
and  retention  by  defendant,  t»  be  true.  It 
further  found  that  at  the  time  of  the  taking 
the  property  was  of  the  value  of  $1,100,  but 
that  it  became  damaged  while  In  the  pos- 
session of  defendant,  and  that  after  the 
commencement  of  this  action  the  defendant 
sold  and  disposed  of  all  of  said  straw,  "ex- 
cept a  very  small  amount  thereof,  not  ex- 
ceeding forty  tons,  and  the  portion  not  sold 
or  disposed  of  became,  and  was  at  the  time 
of  the  trial,  damaged  and  of  little  value." 
It  further  found  that  by  reason  of  defend- 
ant's having  sold  and  disposed  of  said  straw, 
and  converted  the  same  to  his  own  use,  a 
delivery  thereof  to  plaintiff  cannot  be  bad. 
As  conclusions  of  law,  the  court  found  that 
plaintifF  was  entitled  to  Judgment  for  the  sum 
of  $1,100  and  costs,  and  Judgment  was  en- 
tered accordingly;  there  being  no  provision 
therein  for  the  return  of  the  property. 

Complaint  is  made  that  the  Judgment  la 
not  in  the  alternative  form  prescribed  by 
section  667,  Code  Oiv.  Proc,  where  it  is  pro- 
vided that,  in  an  action  to  recover  the  pos- 
session of  personal  property.  Judgment  for 
the  plaintiff  may  be  for  the  possession,  or 
the  value  tliereof  in  case  a  delivery  cannot 
be  had,  and  that  If  the  property  has  been 
delivered  to  the  plaintiff,  and  defendant 
claims  a  return  thereof.  Judgment  for  the  de- 
fendant may  be  for  a  return  of  the  prop- 
erty, or  the  value  thereof  in  case  a  return 
cannot  be  had.  It  is  well  settled  that  under 
this  provision  the  Judgment  must  ordinarily 
be  in  the  alternative— for  the  possession  of 
the  property,  or  ita  ratue  in  case  a  delivery 
or  return  cannot  be  bad.  A  Judgement  that  is 
not  in  tlie  alternative  is  not,  however,  void, 
and  whether  or  not  such  a  Judgement  is  even 
erroneous  must  depend  upon  the  facts  of  the 
particular  case.  If,  for  Instance,  the  plain- 
tiff In  such  an  action  has  already  obtained 
the  possession  of  the  property  before  Judg- 
ment there  is  no  occasion.  In  the  event  that 
he  Onally  prevails,  for  any  Judgment  for  its 
value,  "as  the  condition  is  wanting  upon 
which  such  clause  In  the  Judgment  is  au- 
thorized, via.,  if  a  delivery  cannot  be  had.'  " 
Claudius  V.  Aguirre,  8B  Oal.  501,  504,  26 
Pac.  1077,  1078.  The  same  is  true  as  to 
a  Judgment  In  favor  of  defendant,  if  the 
plaintiff  has  not  taken  possession  of  the 
property  before  Judgment  The  defendant 
has  the  property,  and  the  condition  upon 
which  be  can  recover  Its  value  does  not 
exist  In  both  of  these  cases  it  is  well  set- 
tled that  the  Judgment  need  not  contain 
any  provision  for  the  recovery  of  the  value 
In  case  a  delivery  cannot  be  bad.  Claudius 
T.  Aguirre,  supra;  Caruthers  v.  Hensley,  00 
Cti\.  5.59.  27  Pac.  411;  Black  v.  Hilliker,  130 
Cal.  190,  193,  62  Pac.  481.    Tbla  is  for  the 


reason  that  such  a  clause  eonld  not,  under 
such  circumstances,  have  any  operative  ef- 
fect, or  confer  any  right  or  protection  upon 
either  the  plaintiff  or  defendant,  and  the  fail- 
ure to  include  it  could  not  affect  the  sub- 
stantial rights  of  either  party.  Claudius  ▼. 
Aguirre,  supra.  For  the  same  reason,  a  pro- 
vision for  the  recovery  of  the  possession  of 
the  property  Is  not  necessary  where  it  is 
shown  to  the  trial  court  that  a  Judgment  for 
its  delivery  would  be  necessarily  unavail- 
ing. This  has  repeatedly  been  held  by  this 
court  and  Judgments  for  the  value  of  the 
property,  without  the  alternative  for  its  de- 
livery or  return,  have  been  affii-med. 

In  Brown  v.  Johnson,  46  Oal.  76,  a  Judg- 
ment for  the  value,  without  any  provision 
for  the  delivery  of  the  property,  was  up- 
held. The  appeal  was  on  the  Judgment  roll 
alone,  and  tills  court  said:  "If  at  the  trial 
of  this  action  [replevin]  it  bad  distinctly  ap- 
peared ttiat  the  personal  property  liad  been 
hopelessly  lost  or  had  been  destroyed,  so 
that  a  Judgment  for  its  delivery  would  be 
necessarily  unavailing,  a  failure  to  render 
Judgment  for  its  possession  [under  section  200 
of  the  practice  act]  would,  at  most  be  but 
a  technical  error  or  omission,  and  one  for 
which  we  would  not  reverse  the  Judgment 
And  in  supix>rt  of  such  Judgment  where,  as 
here,  the  record  discloses  nothing  on  the 
point,  we  will  Intend  that  the  facts  actually 
appearing  l>elow  were  such  as  to  warrant 
its  rendition."  This  case  has  been  frequent- 
ly cited  with  approval  by  this  court  In 
Burke  v.  Kocb,  75  Cal.  356,  17  Pac.  228,  a 
Judgment  was  given  for  the  value  of  the 
property,  found  to  be  $6,000,  without  any 
provision  for  the  return  of  the  property. 
The  trial  court  found  that  the  defendants 
bad  sold  and  disposed  of  a  large  portion  of 
the  property  sued  for.  It  was  held  tliat  un- 
der these  circumstances  the  court  was  not 
bound  to  find  the  character  or  value  of  the 
articles  which  could  be  returned,  or  to  enter 
a  Judgment  in  the  alternative,  and  the  Judg- 
ment was  afSrmed.  In  Sellgman  v.  Arman- 
do, 94  OaL  814,  29  Pac.  710,  the  property  had 
been  so  intermingled  with  the  goods  of  de- 
fendant that  they  were  not  distinguishable, 
and  it  was  held  that  It  was  not  necessary 
that  the  Judgment  should  be  in  the  alter- 
native form.  See,  also,  De  Thomas  v.  Wltb- 
erby,  61  Cal.  92,  44  Am.  Rep.  642.  In  the 
case  at  bar  it  was  found  by  the  trial  court 
that  the  defendant  had  diqwsed  of  at  least 
nine-elevenths  of  the  property,  and  tliat  the 
remaining  two-elevenths  thereof  was  dam- 
aged and  of  little  value,  and  that  a  delivery 
of  the  property  to  plaintiff  could  not  be  had. 
This  finding,  whlcb,  upon  the  record  before 
OS,  is,  of  course,  conclusive,  brings  the  case 
within  the  rule  announced  in  the  cases  al- 
ready cited. 

Some  of  the  cases  dted  by  defendant  are 
not  in  point,  and,  as  was  held  In  Claudius  v. 
Aguirre,  supra,  the  decisions  of  Berson  ▼. 
Nunan,  63  Col.  550,  and  Brichman  T.  Boss, 
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67  Cal.  601,  8  Fac.  316,  cannot  be  regarded  as 
authority  for  tbe  reversal  of  this  Judgment 

The  fact  tbat  a  small  portion  of  tlie  proi>- 
erty  remains  In  defendant's  pcesesslon  is 
immaterial.  Burke  v.  Koch,  supra;  Wliite- 
more  v.  Rupe,  65  Cal.  237,  3  Pac.  851. 

There  is  nothing  in  the  contention  of  de- 
fendant that  he  held  this  property  "as  a 
custodian  of  the  court,"  and  that  such  prop- 
erty wliile  in  his  possession  was  in  fact  in 
custodia  legis.  This  contention  is  based  up- 
on certain  facts,  alleged  in  the  answer  and 
established  by  the  findings.  The  plaintiff, 
prior  to  the  unlawful  taking  of  the  property, 
commenced  an  action  against  the  defendant, 
who  was  his  landlord,  for  damages  done  to 
Ills  grain,  straw,  etc.,  by  animals  of  defend- 
ant allowed  by  him  to  trespass  on  the  leased 
lands,  and  for  an  injunction  to  prevent  fur- 
ther trespasses.  In  that  action  a  temporary 
injunction  was  granted,  which  injunction 
was,  subsequent  to  tbe  unlawful  taking  of 
the  property,  and  against  the  opposition  of 
plalntift,  modified.  Tbe  order  of  modifica- 
tion dissolved  the  injunction  against  defend- 
ant, "except  as  to  aliowing"  the  animals  to 
damage  or  destroy  tbe  straw,  and  directed 
that  "said  Injunction  be  modified  so  as  to 
pomit  said  defendant  Marius  Meyer  to  take 
possession  of  said  rancho,  and  to  graze  and 
oultivate  the  same,  and  that  said  Marius 
Meyer  be  required  to  place  said  straw  in  a 
safe  incioBure,  and  protect  the  same  from  in- 
jury or  destruction  by  his  said  sheep  or  oth- 
er animals,  and  house  said  straw  in  his  sheds 
or  bam  until  the  further  order  of  this  court" 
It  is  upon  tbe  quoted  portion  of  tbe  mod- 
ification order  that  defendant  relies  to  sup- 
port his  claim  that  he  held  the  property 
here  involved  under  order  of  court  Assum- 
ing tliat  tbe  straw  8p<^en  of  in  the  order  is 
the  same  property  involved  in  this  action,  it 
Is  manifest  that  the  court  in  that  action  was 
not  attempting  to  take  possession  thereof, 
or  deprive  plaintiff  of  his  property,  but  was 
simply  prescribing  the  terms  upon  which 
Meyer  should  be  allowed  to  use  tbe  land  for 
grazing  purposes.  The  direction  was  in- 
serted solely  for  the  purpose  of  protecting 
plalntitrs  property  dm-ing  the  time  Meyer 
used  the  land,  and  while  the  property  re- 
mained thereon,  and  in  no  degree  purported 
to  authorize  Meyer  to  retain  such  property. 
The  trial  court  found  that  defendant  never 
held  the  prc^erty  here  involved  under  said 
order.  This  finding  entirely  disposes  of  liis 
contention. 

The  judgment  is  aflSrmed. 

We  concur:    SHAW,  J.;   VAX  DYKE,  J. 


042  Cal.  292) 

PEOPLE  V.  WHITE.    (Or.  1,078.) 
(Supreme  Court  of  California.    Feb.  19,  1904.) 

CRIMINAL    LAW— ROBBERY— IMPEACHME»IT    OP 
WITNESS— CONVICTION  OF  MISDEMEANOR. 

1.  Under  Code  Civ.   Proc.  §  2051,  providing 
that  a  witoesB  may  not  be  impeached  by  evi- 


dence of  particular  wrongful  acts,  exoept  tliat 
it  may  be  shown  that  he  has  been  convicted  of  a 
felony,  and  Pen.  Code,  S  1102,  making  tliis  mie 
applicaltle  to  criminal  trials,  records  of  formn' 
convictions  of  the  accused  and  his  principal  wit- 
ness of  misdemeanors  are  inadmissible  in  evi- 
dence on  a  trial  for  robbery. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  B.  N.  Smltli, 
Judge. 

Jotm  White  was  convicted  of  robbery,  and 
appeals.    Reversed. 

F.  W.  Allender,  for  appellant.  V.  8. 
Webb,  Atty.  Gen.,  and  J.  C.  Daly,  Dep.  Atty. 
Gen.,  for  the  State. 


VAN  DYKE,  J.  The  defendant  was  tried 
in  the  county  of  Los  Anfles,  and  convicted 
of  tbe  crime  of  robbery,  and  sentenced  to  im- 
prisonment in  the  State  Prison  at  San  Qu^i- 
tin  for  tbe  term  of  25  years,  from  which  con- 
viction defendant  appeals. 

1.  Tbe  first  error  assigned  by  tbe  appellant 
is  that  the  court  permitted  Improper  cross- 
examination  of  tbe  defendant  We  have  ex- 
amined the  points  of  the  cross-examinatltn 
referred  to  by  counsel,  and  can  see  nothing 
that  justifies  his  contentiou.  The  cross-ex- 
amination seems  to  be  only  in  re^K>nse  to 
tbe  examinati(m  in  cliief. 

2.  It  is  further  contended  on  behalf  of  ap- 
pellant that  the  court  erred  In  allowing  tbe 
introduction  of  records  of  tbe  police  court  of 
Los  Angeles  for  tbe  purpose  of  impeacliing 
as  to  the  defendant  White,  and  bis  principal 
witness,  Fred  Medinas.  The  robliery  char- 
ged against  tbe  defendant  was  alleged  to 
liave  been  committed  on'  the  18th  of  June, 
1902.  The  district  attorney  was  permitted 
by  the  court  over  the  objection  of  the  de> 
fendant,  to  introduce  in  evidence  the  record 
from  the  police  court  of  the  city  of  Los  An- 
geles, in  which  It  was  charged  that  the  de- 
fendant in  July,  1888,  committed  the  crime 
of  battery,  for  which  offense  be  was  fined 
the  sum  of  $15,  or.  In  default  of  the  payment 
of  said  fine,  to  be  imprisoned  in  the  city  Jail. 
Tbe  district  attorney  was  also  permitted  by 
tbe  court  over  the  objection  of  the  defend- 
ant, to  introduce  in  evidence  tbe  records  of 
tbe  police  court  of  said  city  of  Los  Angeles 
of  March,  1901,  containing  a  charge  against 
tbe  defendant,  John  White,  of  being  an  idle 
and  dissolute  person,  in  said  month  of 
March,  for  which  offense  be  was  imprisoned 
In  the  city  Jail  of  Los  Angeles  City  for  the 
term  of  4  months.  These  records  were  offer- 
ed, as  stated  by  the  district  attorney,  "sim- 
ply by  way  of  Impeachment,"  and,  in  over- 
ruling defendant's  objection,  the  court  stated 
tbat  they  were  admitted  "merely  to  attack 
the  credibility  of  the  witness."  Fred  Medi- 
nas was  one  of  the  principal  witnesses  on  be- 
half of  the  defendant  'The  district  attorney 
was  allowed  by  the  court,  over  the  obJecti<« 
of  the  defendant  to  introduce  in  evldcsice, 
for  the  purpose  of  Impeaching  said  witness, 
a  record  from  the  police  court  of  tbe  city  of 
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Lo8  Angeles,  under  date  of  December,  1900, 
In  which  it  appeared  that  he  had  been  char- 
ged and  convicted  of  being  an  idle,  dissolute 
person,  and  an  associate  of  thieves,  and  wan- 
dering about  the  streets  at  late  hours  of 
night,  and  was  sentenced  to  be  Imprisoned 
In  the  city  Jail  of  the  city  of  Los  Angeles  for 
the  term  of  40  days. 

It  may  be,  as  suggested  by  the  Attorney 
General,  that  "a  convictioh  of  a  felony  is 
not  more  potent  to  determine  the  character 
of  a  defendant  for  truth,  honesty,  and  integ- 
rity, or  the  credibility  to  be  given  his  testi- 
mony, than  are  several  records  of  his  con- 
viction as  an  Idle  and  dissolute  person,  the 
associate  of  known  thieves,"  etc.  But  the 
lawmaking  department  of  the  state  has  de- 
creed that  records,  except  on  conviction  of  a 
felony,  cannot  be  introduced  or  used  for  the 
purpose  of  impeachment  "A  witness  may 
be  Impeached  by  the  party  against  whom  be 
was  called,  by  contradictory  evidence,  or  by 
evidence  that  his  general  reputation  for 
truth,  honesty,  or  Integrity,  is  bad,  but  not 
by  evidence  of  particular  wrongful  acts,  ex- 
cept that  it  may  be  shown  by  the  examina- 
tion of  the  witness,  or  the  record  of  the  Judg- 
ment, that  he  has  been  convicted  of  a  fel- 
ony." Oode  Civ.  Proc.  %  2051.  This  rule  Is 
made  applicable  to  criminal  trials.  Pen. 
Code,  t  1102.  In  People  v.  Schenick,  65  Cat. 
625,  4  Pac.  676,  It  Is  said  that,  where  a  de- 
fendant In  a  criminal  case  Is  under  examina- 
tion as  a  witness  In  his  own  behalf,  the  fact 
of  his  former  conviction  of  a  misdemeanor 
cannot  be  proved  by  his  oral  testimony.  The 
record  of  conviction  Is  the  best  evidence, 
and  Is  indispensable.  This  case  Is  referred 
to  by  the  Attorney  General,  It  seems,  as  au- 
thority tn  support  of  the  ruling  of  the  court 
below  In  admitting  the  records  In  question 
here  in  evidence.  In  People  v.  Carolan,  71 
Cat.  195,  12  Pac.  52,  It  was  said  that  evi- 
dence of  this  character,  for  the  purpose  of 
Impeachment,  Is  limited  to  convictions  of  a 
felony,  although  It  Is  remarked  In  the  opin- 
ion, "If,  In  any  case,  a  record  of  conviction 
of  a  misdemeanor  Is  admissible  for  the  pur- 
pose of  discrediting,  It  should  be  made  to  ap- 
pear that  the  ofCense  Involved  moral  turpi- 
tude or  Infamy,  which  was  not  done  In  this 
case,"  from  which  It  seems  to  be  inferred 
by  the  Attorney  General  that,  In  a  case  of  a 
mlsdemean<Hr  Involving  moral  turpitude,  the 
record  could  be  introduced.  But  the  lan- 
guage of  the  Code  In  question  clearly  limits 
it  to  cases  where  there  has  been  a  convic- 
tion of  felony.  In  People  v.  Warren,  134 
Cal.  202,  66  Pac.  212,  it  is  held  that  a  witness 
could  not  be  impeached  by  evidence  of  par- 
ticular wrongful  acts,  under  the  provision  of 
the  Code  in  question,  except  he  had  been 
convicted  of  a  felony.  Citing  People  v.  Oar- 
olan,  supra;  Jones  v.  Duchow,  87  Cal.  114,  23 
Pac.  371,  2»  Pac.  256;  People  v.  SUva,  121 
Cal.  669,  54  Pac.  146;  People  v.  Hamblln.  68 
Cal.  103,  8  Pac.  087.  The  introduction  of 
these  records  could  not  fail  to  have  a  preju- 


dicial effect  against  the  defendant,  and  they 
were  evidently  offered  for  the  purpose  of  In- 
fluencing the  Jury  In  arriving  at  their  ver- 
dict. District  attorney«,  in  their  zeal  to  con- 
vict, should  not  run  counter  to  the  plain  pro- 
visions governing  criminal  trials.  It  is  the 
duty  of  the  trial  court  to  see  that  they  do  not 
do  so.  Nothing  Is  gained  by  obtaining  a  cod 
yictlon  at  the  sacrifice  of  legal  principles. 
On  the  contrary,  such  practice  results  in 
much  harm,  from  reversals  and  retrials,  with 
the  consequent  delays  and  additional  ex- 
pense to  the  coimty  and  the  state,  ending 
not  Infrequently  in  a  miscarriage  of  Justice 
altogether. 

For  the  errors  noted  in  the  admission  of 
the  police  court  records  in  question  in  this 
ease,  the  Judgment  and  order  must  be  revers- 
ed, and  it  is  so  ordered. 

We  concur:    ANGELLOTTI,  J,;  SHAW,  J. 


(142  Cal.  299> 
CITI  OF  SANTA  ROSA  v.  BOWER,  Mayor, 
(S.  F.  3,651.) 

(Supreme  Court  of  Califc^nia.    Feb.  19,  1904.> 

'  IfUNICIPAL.  CORPORATIONS  —  CHARTBR  —  SUB- 
MISSION TO  PEOPLE— RATIFICATION— CONSTI- 
TOTION— CONSTRUCTION  —  MAJORITY  NECES- 
SARY TO  RATIFY. 

1.  Const  art.  11.  {  8,  declares  that  a  free- 
holders' charter  shall  be  submitted  to  the  quali- 
fied electors  of  the  city  at  a  general  or  special 
election,  and  that,  if  a  majority  of  the  elector* 
"voting  thereat"  shall  ratify  the  same,  it  shall 
be  submitted  to  the  Legislature,  etc.  At  the- 
general  election  in  November,  li)U2,  an  amend- 
ment to  the  section  was  adopted  by  substituting 
the  word  "thereon"  for  "thereat."  The  pro- 
vision of  the  Constitution  relative  to  sabmis- 
sion  of  amendments  for  ratification  provides 
that  it  shall  be  by  a  majority  of  the  voters 
voting  "thereon."  Held,  that  the  use  of  the 
word  "thereat"  showed  that  it  was  requisite  to 
a  ratification  prior  to  the  amendment  that  the 
charter  be  voted  for  by  a  majority  of  those 
voting  at  the  election;  a  majority  of  those- 
voting  on  the  question  as  to  the  charter  not 
being  sufficient 

In  Banc.  Appeal  from  Superior  Court, 
Sonoma  County;  Emmet  Seawell,  Judge. 

Mandamus  by  the  city  of  Santa  Rosa  to 
compel  M.  J.  Bower,  as  mayor  thereof,  to 
perform  the  duties  required  of  him  with  re- 
spect to  a  freeholders'  charter  alleged  to  have 
been  adopted  by  the  people  of  Santa  Rosa. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Attlrmed. 

Marvin  T.  Vaughan,  for  appellant  T.  J. 
Geary,  for  respondent. 

SHAW,  J.  Section  8  of  article  11  of  the 
Constitution  provides  that,  wheii  a  freehold- 
ers' charter  has  been  approved  by  the  Legis- 
lature, a  copy  thereof,  "certified  by  the 
mayor  or  chief  executive  officer,  and  au- 
thenticated by  the  seal  of  such  city,  setting 
forth  the  submission  of  such  charter  to  the 
electors,  and  its  ratlflcation  by  them,  shall, 
after  the  approval  of  such  charter  by  the 
Legislature,  be  made  in  duplicate,  and  dcpos- 
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ited,  one  In  the  office  of  the  Secretary  of 
State,  and  the  other,  after  being  recorded  In 
said  recorder's  office,  shall  be  deposited  In 
the  arohires  of  the  city;  and  thereafter  all 
courts  shall  take  .ludiclal  notice  of  such  char- 
tor."  The  present  proceeding  is  an  manda- 
mus to  compel  the  defendant,  as  mayor  of 
the  city  of  Siinta  Rosa,  to  perform  the  act 
thus  required  of  him  by  the  Constitution  with 
resi)ect  to  a  freeholders'  charter  alleged  to 
have  been  adopted  by  the  people  of  Santa 
Rosa  and  approved  by  the  Ix-glslature.  A. 
demurrer  was  sustained  to  the  complaint, 
and  Judgment  given  In  favor  of  the  defend- 
ant, from  which  the  piaiutifC  appeals. 

It  is  contended  that  the  charter  in  question 
was  not  legally  adopted  at  the  election.  The 
same  section  of  the  Constitution  provides  that 
after  such  charter  Is  prepared  by  the  board 
of  freeholders,  and  duly  published,  "it  shall 
be  submitted  to  the  qualified  electors  of  said 
city  at  a  general  or  special  election;  and  if 
a  majority  of  such  qualified  electors  voting 
thereat  shall  ratify  the  same,  it  shall  there- 
after be  submitted  to  the  Legislature  for  its 
approval  or  rejection  as  a  whole,  without 
power  of  alteration  or  amendment"  The 
complaint  shows  that  the  charter,  after  hav- 
ing been  prepared  by  the  freeholders  and 
duly  published,  was  submitted  to  the  quali- 
fied electors  t)f  the  city  at  the  general  mu- 
nicipal election  in  April,  1002;  that  at  said 
election  1,474  votes  were  cast,  but  upon  the 
question  of  the  adoption  of  the  charter  there 
were  only  1,143  votes,  of  which  Oil  were 
In  favor  of  the  charter,  and  532  against  it. 
The  same  facts  also  appear  in  the  legislative 
resolution  approving  the  charter.  St.  1903,  p. 
703.  The  defendant  justifies  his  refusal  to 
certify  the  charter  upon  the  ground  that 
such  a  charter  cannot  be  legally  ratified  un- 
less it  receives  a  majority  of  the  votes  of  all 
electors  voting  at  such  election,  and  that  a 
majority  of  those  voting  upon  the  proposition 
Is  not  sufllcient,  unless  it  also  constitutes 
a  majority  of  all  the  votes  ciist  at  said 
election  for  any  and  all  purposes.  If  this 
proposition  is  correct,  the  judgment  must  be 
affirmed.  The  case  of  People  v.  Town  of 
Berkeley,  102  Cal.  208,  30  Pac.  591,  23  L. 
R.  A.  838,  Involved  a  statutory  provision 
substantially  the  same  as  the  constitutional 
provision  in  question  in  the  case  at  bar. 
That  case  construed  the  provision  of  section 
<i  of  the  same  article  of  the  Constitution,  pro- 
viding that  cities  and  towns  heretofore  or- 
ganized or  incorporated  may  become  organiz- 
ed under  the  general  laws  "when  a  majority 
of  the  electors  voting  at  a  general  election 
shall  so  determine,"  and  It  was  held  to  re- 
quire the  favorable  vote  of  a  majority  of 
all  the  electors  who  voted  at  the  election. 
There  is  no  substantial  distinction  between 
the  phrase  construed  in  that  case  and  the 
one  under  consideration  here.  A  majority 
of  the  electors  "voting  at  a  general  election"' 
is  substantially  the  same  thing  as  a  majority 
of   tlie   qualified  electore    "voting  thereat." 


The  word  "thereat"  In  section  S,  by  gram- 
matical constniction,  refers  to  the  previous 
phrase,  "general  or  special  election,"  and  is 
exactly  the  same  in  meaning  as  If  the  sen- 
tence had  read  "if  a  majority  of  such  qual- 
ified electors  voting  at  such  election  shall 
ratify  the  same."  So  read,  the  language  is 
Identical  with  that  construed  in  People  v. 
Berkeley,  supra.  The  question  has  l>een  de- 
cided by  different  courts  In  different  ways, 
and  the  authorities  cannot  be  reconciled. 
The  case  of  City  of  South  Bend  v.  Lewis 
(Ind.  Sup.)  37  N.  E.  986,  presents  an  elaborate 
review  of  all  the  authorities  on  the  subject, 
and  tills  contilusion  Is  reached  with  respect 
to  the  particular  class  to  which  this  case  be- 
longs; "Where  a  question  is  ro<juircd  to  be 
submitted  at  a  certain  regular  election,  and 
is  made  to  depend  upon  a  majority  of  the 
votes  cast  'at  such  election,'  a  majority  of 
all  the  votes  cast  at  the  election  Is  meant, 
and  not  merely  a  majority  of  the  votes  cast 
on  that  particular  question."  Page  993. 
This  construction  of  the  language  of  section 
8  is  strengthened  by  the  fact  that  at  the 
general  election  In  November,  1902,  an 
amendment  to  the  section  was  adopted  by 
the  people  substituting  the  word  "thereon" 
instead  of  "thereat";  thus  indicating  that 
the  people  and  the  Legislature  had  assumed 
that  the  above  construction  is  the  proper 
one,  and  that  they  wished  to  change  the 
same.  It  Is  also  strengthened  by  consid- 
ering other  similar  provisions  of  the  Consti- 
tution. An  amendment  to  the  Constitution 
is  adopted  if  the  people  approve  and  ratify 
the  same  "by  a  majority  of  the  qualified  elec- 
tore voting  thereon."  The  distinction  be- 
tween the  words  "thereon"  and  "thereat" 
is  ver.v  clear.  The  one  means  the  votes  cast 
upon  the  proposition  In  question.  The  other 
means  the  votes  cast  at  the  election  at  which 
the  proposition  is  submitted. 

The  case  is  clearly  distinguishable  from 
that  of  Howland  v.  Board  of  Supervisors, 
109  Cal.  152,  41  Pac.  8(54,  where  the  con- 
stitutional provision  relative  to  the  incurring 
by  a  county  of  an  indebtedness  in  excess  of 
the  income  and  revenue  of  the  year  provided 
that  such  indebtedness  could  not  be  incurred 
"without  the  consent  of  two-thirds  of  the 
qiutlifled  electors  thereof  voting  at  an  elec- 
tion to  be  held  for  that  purpose."  The  mere 
fact  that  such  question  was  in  that  case 
submitted  at  a  general  election  did  not  make 
the  election  a^  to  such  question  any  less 
a  special  election  "held  for  that  purpose," 
than  if  the  proposition  had  been  submitted 
by  itself  at  another  time,  and  the  assent  of 
two-thirds  of  the  qualified  electors  voting  on 
the  proposition  of  the  indebtedness  was  held 
sufficient.  For  the  same  reason  the  case  Is 
distinguishable  from  that  of  People  v.  Town 
of  Sausaiito,  IOC  Cal.  500,  39  Pa^.  937,  where 
by  the  law  the  question  of  Incorporation  was 
required  to  be  submitted  at  an  election  "to 
be  held  for  the  plumose  of  determining  wheth- 
er the  same  shall  become  Incorporated,''  and 
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a  majority  of  the  votes  cast  at  such  election 
were  held  to  be  essential  to  Incorporation. 
This  court  In  that  case  Intimated,  without 
definitely  deciding,  that  only  those  votes 
■which  were  cast  on  the  proposition  of  In- 
corporation could  be  considered  In  determin- 
ing whether  or  not  the  proposition  for  In- 
corporation had  prevailed. 

In  the  case  at  bar  the  language  of  the 
constitutional  provision  does  not  call  for  an 
election  "for  the  purpose"  of  determining 
the  question,  but  expressly  allows  the  ques- 
tion to  be  submitted  "at  a  general  or  special 
election,"  and,  in  terms,  requires  that  wheth- 
er submitted  at  a  general  or  special  election, 
It  must  receive  the  assent  of  a  majority  of 
the  qualified  electors  voting  at  the  election. 
For  these  reasons,  we  are  of  the  (pinion  that 
the  action  of  the  court  below  in  sustaining 
the  demurrer  was  correct 

The  Judgment  Is  affirmed. 

We  concur:  McFAKLAND,  J.;  ANGELr 
LOTTI,  J.;    VAN  DYKE,  J.;   LORIGAN,  J. 


(142  Cal.  296) 

GALBHITH  v.  LOWE.    (I*  A.  1,225.) 

(Supreme  Court  of  CaUfornia.    Feb.  19,  1904.) 

MOTION    FOR    NEW    TRIAL— DISMISSAlr-DBLAY 
.   IN  ENGROSSING  BILL,  OF  EXCEP- 
TIONS—EXCUSE. 

1.  An  order  settliog  a  bill  of  exceptions  and 
directiug  its  engrossmeut  was  made  April  20th, 
but  did  not  come  to  the  knowledge  of  the  moving 
party's  attorneys  until  August  12th,  owing  to 
the  matter  having  lieen  taken  under  advisement. 
The  engrossed  bill,  consisting  of  14^6  printed 
pages,  was  not  presented  for  the  judge's  sigua- 
tupe  till  September  27th,  on  the  hearing  of  a 
motion  to  dismiss  the  motion  for  a  new  trial. 
Prom  July  I'Jth  to  September  14th  the  court 
was  not  in  session,  but  the  judge  was  frequent- 
ly at  the  courthouse,  and  was  always  in  com- 
munication with  the  clelrk.  The  attorneys  for 
the  opposite  party  gave  no  notice  to  the  moving 
party  of  the  order  settling  and  directing  the 
engrossment  of  the  bill.  Held,  that  the  motion 
to  dismiss  the  motion  for  a  new  trial  was  prop- 
erly granted  on  account  of  the  delay  in  filing 
the   eugros.sed   bill. 

2.  Where  the  record  on  appeal  from  the  dis- 
missal of  a  motion  for  a  new  trial  for  delay  in 
filing  the  engrossed  bill  of  exceptions  affirma- 
tively shows  that  the  motion  should  have  been 
denied  on  its  merits,  the  order  of  dismissal  will 
be  affirmed. 

Department  1.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Waldo  M.  York,  Judge. 

Action  by  David  Galbrlth  against  T.  S.  C. 
Liowe.  From  an  order  granting  plaintiff's 
motion  to  dismiss  the  motion  of  defendant 
for  a  new  trial,  defendant  appeals.    Affirmed. 

Lynn  Helm  and  E.  C.  Bailey,  for  appellant 
Porter  &  Sutton  and  Norman  Williams,  for 
respondent 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
an  order  granting  plalntlflrs  motion  to  dis- 
miss the  motion  of  defendant  for  a  new  trial 
in  the  above-entitled  action,  upon  the  ground 
that  defendant  had  not  prosecuted  his  motion 
with  reasonable  diligence,  In  that  be,  without 


good  cause,  failed  to  engross  and  file  the  bill 
of  exceptions  to  be  used  on  the  hearing  of  the 
motion  for  a  period  of  upward  of  five  months 
from  tlie  time  It  was  settled  and  ordered  en- 
grossed. When  the  motion  to  dismiss  came 
on  for  hearing  on  September  27,  1901,  defend- 
ant for  the  first  time  tendered  the  engrossed 
bill  for  signature  by  the  Judge,  and  he  re- 
fused to  sign  the  same. 

It  appears  that  although  the  order  settling 
the  bin  and  directing  engrossment  thereof 
was  made  April  20,  1901,  it  did  not  come  to 
the  knowledge  of  defendant's  attorneys  until 
August  12,  1901,  which  was  39  days  prior  to 
the  giving  of  the  notice  of  the  motion  to  dis- 
miss. This  was  due  to  the  fact  that  when 
the  matter  of  settlement  came  before  the 
Judge  he  took  the  same  under  advisement, 
and  no  notice  was  given  to  defendant's  at- 
torneys of  the  order  of  settlement  which 
was  on  April  20,  1901,  entered  upon  the  min- 
utes of  the  court 

Assuming  that  the  matter  of  settlement  of 
the  bill  having  been  taken  under  advisement 
by  the  Judge,  latk  of  knowledge  of  the  action 
of  the  Judge  In  relation  to  the  matter  would 
be  a  sufficient  answer  to  tlie  chilm  of  want  of 
diligence,  it  still  remains  true  that  39  days 
remained  between  the  time  of  the  acquiring 
of  knowledge  and  the  time  of  giving  notice  of 
motion  to  dismiss  within  which  to  engross  a 
small  bill  of  exceptions  consisting  of  only  1414 
printed  pages,  as  shown  by  the  record  on 
this  appeal.  It  Is  not  hnd  cannot  be  claimed, 
In  view  of  the  authorities,  that  the  trial  court 
may  not  dismiss  a  motion  for  a  new  trial  for 
lack  of  diligence  In  the  prosecution  thereof. 
See  Doon  v.  Tesh,  131  Cal.  406,  63  Pac.  764; 
Eckstein  v.  Calderwood,  27  Cal.  413;  Boggs 
v.  Clark,  37  Cal.  230. 

It  Is,  however,  urged  that  the  court  erred 
In  granting  the  motion.  In  view  of  the  show- 
ing made.  In  this  connection,  reliance  Is 
placed  upon  the  fact  that  plaintiff's  attorneys 
never  gave  the  attorneys  for  defendant  any 
notice  that  the  Judge  had  ordered  the  bill 
settled  and  engrossed,  and  also  upon  the  fact 
that  tlie  "court"  was  In  vacation  from  July 
12,  1901,  to  September  13,  1901. 

These  facts,  however,  possess  no  particuUir 
significance,  under  the  circumstances  of  this 
case.  There  is  nothing  In  our  law  that  re- 
quires the  adverse  party  to  give  the  moving 
party  such  a  notice.  The  motion  for  a  new 
trial  Is  an  Independent  proceeding  in  an  ac- 
tion in  which  the  burden  of  acting  is  at  all 
times  upon  the  moving  party.  The  adverse 
party  Is  given  permission  to  serve  within  a 
designated  time  such  proposed  amendments 
to  the  bill  or  statement  as  he  may  desire. 
If  he  fall  to  exercise  this  privilege,  the  mov- 
ing party  may  present  his  proposed  bUl  or 
statement  to  the  Judge  witliout  notice.  It  is 
the  moving  party  who  Is  the  actor  In  the  pro- 
ceeding, and  who  Is  seeking  the  settlement  of 
the  bill  of  exceptions  and  the  determination 
of  the  motion  for  a  new  trial,  and  it  devolves 
upon  him  to  proceed  with  diligence.    The  or- 
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der  settling  the  bill,  -when  made,  Is  an  order 
In  his  favor,  and  not  one  In  favor  of  the  ad- 
verse party,  and  It  Is  not  incumbent  on  the 
4ulveri?e  party  to  notify  him  that  he  has  pre- 
vailed on  his  motion  for  a  new  trial,  to  the 
extent  of  obtaining  a  bill  of  exceptions  for 
use  on  his  motion. 

Where  amendments  have  been  proposed  to 
a  proposed  bill,  the  law,  of  course,  contem- 
plates that  the  Judge  shall  settle  the  bill  In 
the  presence  of  the  parties,  at  a  designated 
time  (section  650,  Code  Civ.  Proc.),  and  such 
Is  the  usual  practice.  Where  this  practice  Is 
departed  from,  and  the  matter  of  settlement 
Is  taken  under  advisement,  It  would  be  pref- 
erable to  continue  the  matter  to  some  other 
designated  time,  so  that  the  parties  may  be 
present  when  the  Judge  finally  acts.  But  If, 
for  any  reason,  the  Judge  does  take  the  mat- 
ter under  advisement,  thus,  for  the  time,  re- 
fusing to  give  the  moving  party  a  bill  of  ex- 
ceptions. It  may  be  forcibly  argued  that  it 
would  be  only  the  exercise  of  proper  canti<« 
oh  the  part  of  such  moving  party  to  keep 
himself  advised  of  the  further  a.cti<ya  of  the 
Judge  In  the  matter.  However  this  may  be, 
it  is  clear  that  when  the  moving  party  has 
actual  knowledge  of  the  action  of  the  Judge 
he  must  proceed  with  the  engrossment  of  bis 
statement  and  the  presentation  of  his  motion. 

The  fact  that  the  "court"  was  In  vacation 
to  September  13,  1901,  could  not  Impede  the 
moving  party  In  the  engrossment,  and  It  Is 
not  contended  that  the  "Judge"  was  absent 
In  fact.  It  affirmatively  appears  that  during 
the  vacation  the  Judge  "was  frequently  at  the 
courthouse,  heard  the  calendars  called  In  oth- 
er departments,  and  spent  considerable  time" 
lu  his  chambers,  and  was  always  in  com- 
munication with  his  clerk.  There  is  no  ques- 
tion that  It  was  practicable  for  defendant's 
attorneys  to  have  had  the  bill  of  exceptions 
engrossed  and  signed  by  the  Judge  prior  to 
September  13,  1901,  and  the  motion  for  a  new 
trial  ready  to  be  disposed  of  at  that  time. 

The  power  to  dismiss  a  motion  for  a  new 
trial  on  the  ground  that  the  same  has  not 
been  prosecuted  with  due  diligence  being 
conceded,  the  determination  of  the  question 
as  to  whether  there  has  been  due  diligence  Is 
one  necessarily  largely  within  the  discretion 
■of  the  trial  court,  Hopkins  v.  West.  Pac.  R. 
R.  Co.,  44  Cal.  389;  Boggs  v.  Clark,  37  Cal. 
236..  In  Warden  v.  Mendocino  County,  32 
Cal.  655,  where  the  order  dismissing  was  re- 
versed, this  court  said  that  there  was  no 
just  pretense  for  holding  otherwise  than  that 
the  defendant  had  prosecuted  his  motion 
with  all  the  diligence  that  was  reasonable  or 
practicable,  and  added,  "If  there  was,  we 
should  not  disturb  the  order  on  this  account" 
The  showing  made  by  defendant's  attorneys 
in  opposition  to  the  motion  to  dismiss  was  not 
such  that  we  can  say  that  the  court  was  guil- 
ty of  an  abuse  of  its  discretion  in  granting 
the  motion. 

It  may  be  added  that,  so  far  as  we  can  see, 
the  proposed  bill  of  exceptions  on  appeal,  as 
-engrossed  and  presented  to  the  Judge  tot  sig- 


nature, falls  utterly  to  show  any  ground  for  a 
new  trial.  The  action  was  brought  to  recover 
Judgment  for  the  balance  due  on  two  iw(«n- 
Issory  notes,  after  the  sale  of  certain  bonds 
pledged  as  collateral  security.  Defendant  in- 
troduced no  evidence,  and  the  only  alleged 
error  is  that  relating  to  the  action  of  the 
court  In  denying  defendants  motion  for  a 
nonsuit,  and  in  denying  defendant's  motion 
for  Judgment  The  points  made  on  the  mo- 
tions for  nonsuit  and  Judgment  were  ex- 
tremely technical,  and  related  almost  entirely 
to  the  notice  and  manner  of  sale  of  the  pledg- 
ed property.  We  are  satisfied  that  a  suffi- 
cient case  was  made  by  plaintiff  to  put  de- 
fendant to  his  proof,  and  that  there  was  no 
error  in  denying  the  motion  for  a  nonsuit  or 
in  rendering  Judgment  for  plaintiff. 

Under  such  circumstances,  we  would  not 
reverse  the  order  of  the  court  below,  even 
if  we  were  of  the  opinion  that  the  Judge 
should  have  signed  the  bill  and  disposed  of 
the  motion  for  a  new  trial  on  its  merits. 
The  questions  presented  by  the  proposed  bill 
were  purely  questions  of  law,  and,  there  be- 
ing nothing  in  the  points  made  by  defend- 
ant his  motion  for  a  new  trial  would  neces- 
sarily have  been  eventually  denied.  To  re- 
verse the  order  of  dismissal  would  th««- 
fore  not  avail  defendant,  except  to  the  ex- 
tent of  postponing  a  final  dlspositiop  of  the 
cause.  The  order  made  was,  as  has  been 
held,  in  effect  an  order  denying  the  motion 
for  a  new  trial  (Toll  v.  Hollis,  60  Cal.  569; 
Lang  V.  Superi<»'  Court,  71  CaL  491,  12  Pac 
306);  and  the  record  on  appeal  showing  af- 
firmatively that  the  proposed  record  wi  the 
motion  for  a  new  trial  did  not  disclose  any 
ground  warranting  a  new  trial,  the  order  de- 
nying the  motion  should  be  affirmed. 

The  order  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  3. 


(142  Cal.  ITS) 
BANK  OF   CALIFORNIA  v.   CITY  AND 
COUNTY  OF   SAN   FRANCISCO. 

(S.  F.  3,440.)* 

(Supreme  Court  of  California.    Feb.  18,  1901) 

TAXATION  —  CORPORATIONS  —  ASSESSMENT  OF 
FRANCHISE  —  C0N3TITCT10NAUTY  —  VALUA- 
TION—REVIEW BY  COURTS— MODE  OP  ASCER- 
TAINMENT. 

1.  While  the  right  to  do  a  banking  business  la 
not  a  frandiise,  and  belongs  to  all  citizeus  gen- 
erally, yet  the  right  to  carry  on  such  bu8iii«s 
through  the  agency  of  a  corporation  is  a  fran- 
chise, dependent  on  a  grant  of  corporate  powers 
by  the  state. 

2.  The  franchise  of  corporate  existence,  while 
in  a  sense  the  property  of  the  members  of  the 
corporation,  is  avnilable  only  through  the  corpo- 
ration ittielf,  and,  if  asseRsable  for  taxation, 
must  be  assessed  against  the  corporation,  and 
not  afrainst  its  members  or  stockholders. 

3.  "ITie  manner  and  method  of  taxing  [»vp- 
erty,  inclndin)?  corporate  franchises,  is,  so  long 
as  no  constitutional  right  is  impaired,  a  mat- 
ter entirely  within  the  control  of  the  state. 

*Rehearing  denied  March  19,  1904.  BEATTT,  C.  J.. 
and  McFARLAND  and  HBNSHAW,  JJ.,  Mm.^w,ti^f 
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4.  A  state  may  provide  for  the  taxation  of 
■  corporate  franchise  as  property  of  the  cor- 
poration. 

•'•.  The  franchise  of  being  a  corporation  is  a 
franchise,  within  the  meaning  of  Const,  art. 
13,  S  1.  providing  for  the  taxation  of  all  non- 
exempt  iMt)perty,  and  defining  "property"  as  in- 
cluding "moneys,  credits,  franchises,  and  all 
other  matters  and  things  capable  of  private  own- 
ership." 

6.  The  method  of  arriving  at  the  valuation  of 
a  corporate  frapchise  for  taxation  is  a  matter 
committed  to  the  determination  of  the  assessor, 
and,  in  the  obsence  of  fraud,  his  judgment  can- 
not be  reviewed  by  the  courts. 

7.  The  assessor  may  take  into  consideration 
the  value  of  shares  of  corp<Hrate  stock,  in  deter- 
mining the  valoe  of  the  corporate  franchise  for 
taxation. 

S.Where  the  market  value  of  the  shares  of 
stock  of  a  corporation  exceeded  the  yalae  of  its 
tangible  assets  by  almost  $3,000,000,  the  court 
conld  not  say  that  au  assessment  for  taxation 
of  its  franchise  at  $760,000  was  unjust,  or  in- 
clnded  such  elements  as  dividend  earning  pow- 
er or  good  will. 

9.  An  assessment  for  taxation  of  the  corpo- 
rate franchise  of  a  banking  corporation  is  not 
«  violation  of  Const.  TJ.  S.  Amend.  14. 

Beatty,  0.  J.,  and  McFarland,  J.,  dissent. 

In  Banc.  Ai^>eal  from  Superior  Court, 
Oty  and  County  of  San  Francisco;  M.  C. 
Sloss,  Judge. 

Action  by  tbe  Bank  of  California  against 
the  city  and  county  of  San  Francisco.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

James  M.  Allen  (John  Garber,  of  counsel), 
for  appellant  Franklin  K.  Lane  and  W.  I. 
Brobeck,  tor  respondent 

AN6ELL0TTI,  J.  This  action  was 
brought  by  plaintiff  corporation  to  have  an 
assessment  of  its  franchise  for  the  fiscal 
year  ending  June  90,  1901,  declared  illegal 
and  void,  and  to  recover  from  defendant 
112,187.76  paid  by  it  under  protest  as  taxes 
thereon.  Defendant  had  Judgment  in  the 
conrt  below,  and  plaintiff  appeals  therefrom, 
on  the  Judgment  roll. 

Tbe  claim  of  the  plaintiff  is  that  it  has 
never  owned,  or  possessed  any  franchise 
whatever,  and  that  the  only  franchise  In  any 
way  connected  with  It  Is  the  corporate  fran- 
chise, or  the  franchise  of  being  a  corpora- 
tion, wliicb  it  is  claimed  is  the  property  of 
its  stockholders,  and  Is  not  assessable  or  tax- 
able to  said  corporation.  The  assessor  of 
defendant  in  addition  to  assessing  the  as- 
sessable, tangible  property  of  the  plaintiff, 
situate  in  said  city  and  county,  consisting  of 
land,  improvements,  furniture,  library,  type- 
writer, and  money,  at  $2,311,774,  assessed  its 
"franchise"  at  $750,000,  and  the  board  of 
equalization  of  the  city  and  county  refused 
to  lower  said  assessment  or  "give  plaintiff 
any  relief  whatever."  The  tax  on  said  $750,- 
000  so  assessed  on  the  franchise  amounted 
to  $12,187.76,  which  waS  paid  under  protest. 

It  appears  from  the  findings  of  the  trial 

f  7.  See  Taxation,  vol.  1&,  C«nt.  Dig.  f  62S. 
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court  that  the  plaintiff  was  incon>orated  in 
the  year  1864,  under  the  provisions  ot  the 
act  providing  for  the  formation  of  corpora- 
tions for  certain  purposes,  approved  April  14, 
1853,  and  all  acts  amendatory  thereof  and 
supplementary  thereto,  for  the  purpose  of 
carrying  on  the  business  of  banking;  and 
lias  ever  since  conducted  such  business  un- 
der its  articles  of  incorporation,  and  that  it 
has  never  owned,  possessed,  claimed,  or  con- 
trolled any  other  rights,  powers,  privileges, 
or  franchises  than  such  as  were  acquired  or 
conferred  upon  it  by  said  articles  of  incor- 
poration. It  furtho:  appears  tltat  the  assess- 
or found  that  the  aggregate  value  of  the 
tangible  property  of  plaintiff,  including  non- 
assessable bonds,  and  property  not  assessa- 
ble in  San  Francisco,  and  all  property  as- 
sessable therein,  was  $5,156,903.06;  that  the 
aggregate  market  value  of  all  the  shares  of 
capital  stock  issued  by  plaintiff  was  $8,100,- 
000;  and  that  the  difference  between  the  ag- 
gregate market  value  of  said  stock  and  the 
value  of  all  tangible  property  of  the  corpo- 
ration, to  wit  $2,943,006.92,  was  by  him  as- 
certained and  determined  to  be  the  value  of 
the  so-called  franchise  «rf  plaintiff,  which  he 
thereupon  assessed  and  valued,  for  purposes 
of  assessment  and  taxation,  at  the  sum  of 
$750,000. 

The  only  franchise  acquired  under  the  ar- 
ticles of  incorporation— and  the  findings  in 
this  case  establish  tbe  fact  that  the  corpo- 
ration has  no  other  franchise— was  the  right 
to  be  and  exist  as  a  corporation,  with  all 
the  powers  given  by  law  to  corporations, 
and  the  right  to  enjoy  the  privilege  and  im- 
munities of  a  corporation  in  tbe  conduct  of 
the  business  of  banking.  Admittedly,  the 
mere  right  to  do  a  banking  business  is  not 
a  franchise,  in  any  sense  of  the  word.  It 
belongs  to  citizens  generally,  and  is  a  com- 
mon right  in  the  same  sense  that  the  right 
to  do  a  grocery  or  dry  goods  business  is 
available  to  all  citizens,  and  no  grant  from 
the  sovereign  is  essential  to  its  existence. 
Any  individual,  or  any  number  of  individu- 
als, may,  under  snch  regulations  as  the  state, 
in  the  exercise  of  its  police  powers,  may  le- 
gally make,  engage  therein,  without  any 
grant  from  the  state.  While,  however,  the 
right  to  engage  in  the  business  of  banking 
is  a  common  right  available  to  all  citizens, 
such  right  can  be  exercised  through  the 
agency  of  a  coiporatton  only  by  express  per- 
mission of  the  state.  Corporations,  being 
purely  creatures  of  the  law,  may  be  formed 
only  when  the  state  so  authorizes,  and  then 
only  for  such  purposes  as  may  be  authorized 
by  the  state.  It  is  universally  recognized 
that  tbe  power  of  creating  corporations  is 
one  appertaining  to  sovereignty,  and  can  on- 
ly be  exercised  by  that  branch  of  the  gov- 
ernment in  which  it  is  legally  vested,  and 
that,  vvhatever  method  may  be  adopted-  for 
their  formation,  and  with  whatever  liberali- 
ty the  privilege  of  forming  them  may  be  coa- 
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ferred,  every  corporation  Is  dependent  for 
Its  existence  upon  tbe  permission  of  the  state 
in  which  it  is  created.  While  our  law  pro- 
vides that  private  corporations  may  be  form- 
ed by  any  five  or  more  persons,  a  majority 
of  whom  are  residents  of  the  state,  for  any 
purpose  for  which  individuals  may  lawfully 
associate  themselves,  each  corporation  so 
created  derives  its  right  to  exist  as  a  corpo- 
ration, with  all  the  incidents  thereof,  for 
the  purpose  of  doing  the  business  specified 
in  its  articles  of  incorporation,  dlreSctly  from 
the  sovereign  power,  precisely  the  same  as 
tbe  corporation  that  formerly  existed  in  Eng- 
land under  special  grant  from  tbe  King,  and 
later  under  special  act  of  Parliament,  or  the 
corporation  that  in  this  country  exists  under 
special  act  of  the  legislative  department  of 
any  of  our  states.  Whenever  a  corporati<m 
is  legally  formed,  tbe  right  to  be  and  exist 
as  such,  and,  as  a  corporation,  to  do  tbe  busi- 
ness specified  In  Its  articles,  whether  It  be 
a  banking  business,  grocery  business,  or  the 
operation  of  a  railroad,  or  any  other  business 
in  which  individuals  may  engage  without 
grant  from  the  state.  Is  a  grant  by  the  sov- 
ereign power— a  valuable  right,  which  is  gen- 
erally known  as  the  "corporate  franchise." 
2  Morawetz  on  Corporations,  §  922;  Spring 
Valley  W.  W.  v.  Schottler,  62  Cal.  69,  106; 
Horn  S.  M.  Oo.  v.  New  York,  143  U.  S.  305. 
12  Sup.  Ct.  403,  36  L.  Ed.  164;  C.  P.  R.  Co. 
V.  California,  162  U.  S.  91,  17  Sup.  Ot  35, 
41  L.  Ed.  362;  Southern  Gum  Co.  v.  Laylln 
(Ohio)  64  N.  B.  564,  566;  State  v.  Anderson, 
90  Wis.  550,  63  N.  W.  746;  Home  Ins.  Co.  v. 
New  York,  134  U.  S.  694,  599,  10  Sup.  Ct. 
593,  33  L.  Ed.  1025;  State  R.  R.  Tax  Cases, 
92  U.  S.  575,  23  L.  Ed.  663.  In  the  case  of 
Horn  S.  M.  Co.  v.  New  York,  supra,  the  Su- 
preme Court  of  the. United  States,  speaking 
of  this  kind  of  franchise,  said:  "Its  [the 
corporation's]  creation  is  the  investing  of 
two  or  more  persons  with  the  capacity  to 
act  as  a  single  individual,  with  a  common 
name,  and  the  privilege  of  succession  in  its 
members,  without  dissolution,  and  with  a 
limited  individual  liability.  The  right  and 
privilege,  or  the  franchise,  as  it  may  be 
termed,  of  being  a  corporation,  is  of  great 
value  to  its  members,  and  is  considered  as 
property  separate  and  distinct  from  the  prop- 
erty which  the  corporation  itself  may  ac- 
quire. According  to  the  law  of  most  states, 
this  franchise  or  privilege  of  being  a  corpo- 
ration is  deemed  personal  propeity,  and  is 
subject  to  separate  taxation."  This  corpo- 
rate franchise,  viz.,  tbe  franchise  to  be  and 
exist  as  a  corporation  for  the  purposes  speci- 
fied in  the  articles  of  incorporation,  apper- 
tains to  every  corporation,  for  whatever  pur- 
pose it  may  be  formed;  and  there  is  no  dis- 
tinction in  this  regard  between  the  banking 
or  grocery  corporation  and  the  railroad,  wa- 
ter, or  gas  corporation.  The  right  to  engage 
in  every  such  business  Is  open  to  all  citi- 
zens, independent  of  any  grant  from  tbe  sov- 
ereign, but  it  is  available  to  no  one  to  con- 


duct any  such  business  through  the  agency 
of  a  corporation  without  such  grant.  C5er- 
tain  occupations  are,  however,  of  such  a  na- 
ture that  various  privileges  conferrable  only 
by  the  sovereign  power  are  convenient  and 
in  most  cases  absolutely  essential  to  the  suc- 
cessful maintenance  of  the  business  to  be 
carried  on,  whether  it  be  carried  on  by  a 
corporation  or  by  an  individual— such,  for 
instance,  as  the  right  to  use  public  highways. 
Such  rights  and  privileges  are  also  known 
as  franchises,  but  they  c<»stitute  a  class 
entirely  distinct  from  and  independent  of 
the  corporate  franchise.  Such  rights  and 
privileges  are,  of  course,  the  property  of  the 
corporation  or  indlTidual  by  whom  they  bave 
been  acquired,  and  are  taxable  as  sucb. 

As  already  shown,  the  corporate  franchise 
is  considered  as  property  separate  and  dis- 
tinct from  the  so-called  franchises  which  the 
corporation  may  acquire  subsequent  to  Its  in- 
corporation. Tlie  plaintitr  claims  that,  he- 
cause  it  has  acquired  and  is  exercising  no 
such  rights,  it  has  no  franchise.  The  basis 
of  this  claim  is  the  contention  that  this  cor- 
porate franchise  is  not  a  franchise  of  the 
corporation,  but  vests  in  and  belongs  to  tbe 
members  of  the  corporation.  In  a  certain 
sense,  it  is  true  that  sucb  a  franchise  is  the 
property  of  the  members  of  the  corporation. 
It  has  been  often  said  that  a  corporation  Is 
itself  a  franchise  belonging  to  the  members 
of  the  corporation,  and  a  corporation  may 
hold  other  franchises  as  rights  or  franchises 
of  the  corporation.  Expressions  of  this  char- 
acter have  been  used  for  the  purpose  of  dis- 
tinguishing the  rights  and  privileges  which 
the  corporation,  as  a  legal  being,  subsequent- 
ly acquires  and  controls,  and  which,  when 
transferable,  may  be  transferred  by  the  cor- 
poration itself,  from  the  franchise  of  be- 
ing and  existing  as  a  corporation,  which  is 
incapable  of  assignment,  and  wliich  sur- 
vives "in  the  mere  fact  of  corporate  exist- 
ence" after  all  property  capable  of  assign- 
ment has  been  transferred  to  others  by  tbe 
corporation.  Tbe  corporatlo,^  is,  however, 
nothing  other  than  its  stockholders  or  mem- 
bers, transformed  into  and  existing  as  one 
legal  being  by  permission  of  tbe  state.  Tbe 
incorporators  and  their  associates  and  suc- 
cessors are  the  "body  politic  or  corporate  by 
the  name  stated  in  the  certificate"  (Civ. 
Code,  S  296),  and,  as  such  body  politic  or 
corporate,  they  hold  the.  right  to  exist  and 
transact  the  business  specified  in  tbe  arti- 
cles. They  hold  the  right  In  thehr  collective 
capacity  as  a  corporation,  and  not  severally 
as  persons.  They  have  no  rights  in  regard 
to  the  corporate  franchise  that  tbey  can  ex- 
ercise, except  through  the  corporation.  It  is 
the  corporation,  tbe  "body  politic  or  corpo- 
rate," the  legal  creature  comprised  of  the 
incorporators,  their  associates  and  success- 
ors, that  is  invested  by  tbe  state  with  life 
and  the  power  to  do.  It  was  said  by  the 
Supreme  Court  of  the  United  States  in  So- 
ciety for  Savings  v.  Ctoite,  6  Wall.  594,  606, 
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18  li.  Ed.  897:  "Corporate  franchises  are  le- 
gal entitles  vested  In  the  corporation  itself 
as  soon  as  It  Is  in  esse.  Tbej  are  not  mere 
naked  powers  granted  to  the  corporation, 
but  powers  coupled  with  an  Interest,  which 
vest  In  the  corporation  upon  the  possession 
of  its  franchises;  and,  whatever  may  be 
thought  of  the  corporators,  it  cannot  be  de- 
nied that  the  corporation  itself  has  a  legal 
interest  In  such  franchises." 

If  this  corporate  franchise  is  assessable 
as  property,  then,  that  it  must  be  assessed 
to  the  corporation,  instead  of  the  members  or 
stockholders,  is. clearly  settled  In  this  state 
by  the  decision  in  People  ex  rel.  Burke  r. 
Badlam,  57  Cal.  594,  where  it  was  held  that 
a  stockholder  could  not  be  assessed  upon 
his  certificate  of  stock,  inasmuch  as  his 
shares  were  simply  an  Interest  in  the  very 
property  hel^  by  the  corporation,  and  the 
assessment  of  all  the  property  of  the  corpora- 
tion covered  everything  represented  by  the 
certificate.    See,  also,  section  3608,  Pol.  Code. 

It  is  not  claimed  tliat  a  corporate  franchise 
may  not  be  taxed  by  a  state,  but  it  is  urged 
ttiat  such  tax  has  always  been  an  excise  tax, 
and  not  a  tax  on  property.  An  examination 
of  the  authorities  will  disclose  the  fact  that 
in  many  cases  it  has  been  directly  taxed  as 
property.  The  manner  and  method,  however, 
are  entirely  within  the  control  of  the  state, 
which  Is  supreme  in  suc^  matters,  so  long 
as  no  constitutional  right  is  Impaired.  As  al- 
ready shown,  such  a  franchise  is  property. 
Mr.  Justice  Field,  speaking  for  the  Supreme 
Court  of  the  United  States  In  Horn  8.  M. 
Co.  T.  New  York,  supra,  after  saying  that 
such  a  franchise  Is  property,  and  is  subject 
to  separate  taxation,  said:  "The  right  of  the 
state  to  thus  tax  it  has  been  recognized  by 
this  court  and  the  state  courts  In  instances 
without  number,  •  •  •  and  the  manner 
in  which  its  value  3hall  be  assessed  and  the 
rate  •  •  •  are  mere  matters  of  legisla- 
tive discretion,  except  as  controlled  by  the 
organic  law  of  the  state."  The  same  court 
said  in  Hamilton  Co.  v.  Mass.,  6  Wall.  632, 
638,  18  li.  Bd.  9<M,  that  "corporate  fran- 
chises •  •  •  are  legal  estates,  and  not 
mere  naked  powers  granted  to  the  corpora- 
tion, but  powers  coupled  with  an  interest 
which  vest  In  the  corporation  by  virtue  of 
their  charter;  and  the  rule  is  equally  well 
settled  that  the  privileges  and  franchises  of 
a  private  corporation,  unless  exempted  In 
terms  which  amonnt  to  a  contract,  are  as 
much  the  legitimate  subjects  of  taxation  as 
any  otlier  property  of  the  citizens  within  the 
sovMeignty  of  the  state."  See,  also,  Soc.  for 
Sav.  V.  Colte^  6  WaU.  594,  606,  18  L.  Ed.  807. 
In  O.  P.  R.  Co.  V,  California,  162  U.  S.  91, 
126,  17  Sup.  Ct  35,  41  L.  Ed.  362,  the  Su- 
preme Court  of  the  United  States,  speaking 
of  a  tax  <m  the  state  franchise  of  a  railroad 
corporation,  said  that  If  the  corporation  pro- 
cured any  rights  or  privileges,  otherwise  call- 
ed "franchises,"  from  the  state,  they  wwe 
taxable,  and  the  extent  of  their  value  was  to 


be  determined  by  the  board  of  equalization. 
The  court,  after  saying  that,  under  the  lawg 
of  California,  the  plaintiff  obtained  from  the 
state  the  right  and  privilege  of  corporate 
capacity  and  other  rights,  said  that  it  is  not 
to  be  denied  that  such  rights  and  privileges 
have  value,  and  constitute  taxable  property. 
In  State  ▼.  Anderaon,  90  Wis.  550,  560,  63 
N.  W.  748,  the  Supreme  Court  of  Wisconsin, 
after  saying  that  the  franchises  of  the  Mil- 
waukee Street  Railway  Company,  whether  of 
existence  or  for 'the  operation  of  its  track, 
are,  beyond  dispute,  the  property  of  the  cor- 
poration and  assessable  as  such,  said— the 
method  of  taxation  in  that  state  being  upon 
the  valuation  of  property  taxed,  and  the  state 
not  providing  for  a  certain,  specific  tax  on 
franchises,  like  an  excise  rate— that  they 
should  be  regarded  as  personal  estate  for  pur- 
poses of  taxation  In  the  district  In  which  the 
corporation  had  its  principal  place  of  busi- 
ness, and  that  the  proper  oflScers  should  fix 
the  value.  See  cases  cited  In  opinion  In  that 
case.  Mr.  Cooley  says  in  Ills  work  on  Taxa- 
tion (page  686,  3d  Ed.):  "In  some  states  all 
taxation,  as  far  as  possible.  Is  brought  to  an 
ad  valorem  standard.  Franchises  are  prop- 
erty, and  in  such  states  may  be  taxed  by  a 
valuation,  being  estimated  for  the  purpose 
either  separately,  or  as  a  part  of  the  aggre- 
gate corporate  capacity." 

The  Ohio,  Indiana,  and  Kentucky  methods 
of  taxation,  upheld  by  the  court  (see  State  t. 
Jones,  51  Ohio  St  492,  37  N.  B.  946;  Adams 
Express  Co.  v.  Ohio,  166  U.  S.  191,  17  Sup. 
Ct  305,  41  U  Ed.  683;  Id.,  166  U.  S.  185, 
17  Sup.  Ct  604,  41  L.  Ed.  965;  Same  v.  Ken- 
tucky, 166  U.  S.  in,  17  Sup.  Ct  527,  41  U 
Ed.  960;  Same  v.  Indiana,  JOS  U.  S.  255,  17 
Sup.  Ct  001,  41  L.  Ed.  70),  while  contemplat- 
ing the  assessment  of  all  the  property  of 
certain  kinds  of  corporations,  tangible  and 
Intangible,  as  an  entirety,  necessarily  involv- 
ed therein  the  inclusion  of  the  corporate  fran- 
chise as  a  part  of  the  property  of  the  cor- 
poration. See,  also.  State  R.  Co.  Tax  Cases, 
92  U.  S.  575,  23  L.  Ed.  663;  Ottawa  Glass 
Co.  T.  McCaleb,  81  111.  556.  The  case  of 
Louisville  Tobacco  Warehouse  Co.  ▼.  Com., 
106  Ky.  165,  49  S.  W.  1060,  57  L.  R.  A.  33, 
relied  on  by  plaintiff,  was  decided  by  a  bare 
majority  of  the  Supreme  Court  of  Kentucky, 
upon  a  statute  specifically  naming  many 
kinds  of  corporations,  including  tmnking  cor- 
porations, as  liable  to  a  property  tax  on  thA 
corporate  franchise,  and  declaring  "every  oth- 
er like  corporation"  liable  to  the  same  tax, 
and  also  every  corporation,  company,  or  as- 
sociation having  or  exercising  any  special  or 
exclusive  privilege  or  franchise;  and  It  was 
simply  held  that  a  mere  private  business  cor- 
poration, of  a  kind  not  specifically  named, 
and  Iiavlng  no  special  or  exclusive  privilege 
or  franchise,  not  allowed  by  law  to  natural 
persons,  was  not  intended  to  be  included  by 
the  statute.  In  several  cases  where  it  was 
said  that  the  tax  upon  a  corporate  franchise 
could  be  sustained  only  upon  the  sround  tliaft 
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It  was  an  excise  tax,  the  tax  would  have 
been  Invalid  as  a  property  tax  solely  for  the 
reason  that  it  was.  In  effect,  levied  on  prop- 
erty exempt  from  state  taxation  under  the 
laws  of  the  United  States.  See  Home  Ins. 
Co.  V.  Mew  York,  134  U.  S.  594,  597,  10  Sup. 
Ct  593,  33  L.  Ed.  1025,  et  seq.  The  power 
of  a  state  to  Impose  a  tax  on  the  franchise 
of  a  corporation  In  the  nature  of  an  excise 
or  duty  does  not,  however,  exclude  the  taxa- 
tion, in  a  proper  case,  by  a  valuation  made 
by  the  assessor.  Spring  Valley  W.  W.  v. 
Scbottler,  62  Cal.  69, 112.  Under  the  authori- 
ties, there  can  be  no  question  that  a  state 
ma,v  provide  for  the  taxation  of  a  corporate 
franchise  as  property  of  the  corporation. 

It  Is  further  contended  that  a  corporate 
franchise  Is  not  a  franchise,  within  the  mean- 
ing of  the  provisions  of  our  state  Constitution 
relating  to  taxation,  and  that  this  state  has 
made  no  provision  authorizing  an  assess- 
ment thereof.  The  question  thus  presented 
nan  hardly  be  said  to  be  a  debatable  one. 
In  view  of  certain  decisions  of  this  court  ren- 
dered shortly  after  our  present  state  Oonstl- 
tntlon  went  into  effect,  determining  the  effect 
of  the  provisions  of  such  Constitution  in  the 
matter  of  the  taxation  of  property  of  corpo- 
rations. The  Constitution  adopted  in  1870, 
after  providing  that  all  property  in  the  state, 
not  exempt  under  the  laws  of  the  United 
States,  shall  be  taxed  in  proportion  to  its  val- 
ue, declares  that  the  word  "property,"  as 
used  In  this  connection,  includes  "moneys, 
credits,  bonds,  stocks,  dues,  franchises,  and 
all  other  matters  and  things,  real,  personal 
and  mixed,  capable  of  private  ownership." 
Const,  art  13,  i  1.  The  Legislature  there- 
upon repealed  section  3C40  of  the  Political 
Code,  providing  for  the  assessment  of  shares 
of  stock  to  the  owners  thereof,  the  assessa- 
ble value  thereof  to  be  determined  by  de- 
ducting from  the  market  value  of  the  en- 
tire capital  stock  the  value  of  all  property 
assessed  to  It,  and  dividing  the  remainder 
by  the  entire  number  of  shares,  and  added 
a  new  section  to  that  Code  (section  3608),  in 
which  they  declared  that  shares  of  stodc  In 
corporations  possess  no  intrinsic  value  over 
and  above  the  actual  value  of  the  property 
of  the  corporation  which  they  represent; 
that  the  assessment  and  taxation  of  such 
shares,  and  also  of  the  corporate  prc^erty, 
would  be  double  taxation;  that  all  property 
belonging  to  corporations  shall  be  assessed 
and  taxed,  but  that  no  assessment  shall  be 
made  of  shares  of  stock.  Amendments  to 
Codes  (1881)  pp.  56,  59,  c.  53.  Immediately 
after  the  enactment  of  this  legislation,  the 
question  of  the  liability  of  shares  of  stock 
In  corporations  to  assessment  to  the  holders 
thereof  came  before  this  court.  It  was  held 
that  the  language  of  the  Constitution  clearly 
forbade  double  taxation;  that  the  Legislature 
had  the  right  thereunder  to  say  that  all  the 
property  of  the  corporation  should  be  assess- 
ed to  the  corporation,  and  the  same  property 
should  not  again  be  assessed  for  the  same 


tax;  that  the  "property"  of  the  corporatioa 
Included  its  franchise,  and  everything  else 
evidenced  by  the  certificates  of  stock;  that, 
while  the  share  of  each  stockholder  was  un- 
doubtedly property,  it  was  an  interest  in  the 
very  property  held  by  the  corporation,  and 
nothing  more;  and  that  when  all  the  proi>- 
erty  of  the  corporation,  including  its  fran- 
chise, was  assessed,  which  it  was  to  be  pre- 
sumed would  be  done  by  the  assessor  in 
obedience  to  the  requirements  of  the  law, 
any  further  assessment  of  the  shares  to  the 
individual  stockholders  would  be  double 
taxation.  People  ex  rel.  Burke  v.  Badlam. 
57  Cal.  694.  This  case  necessarily  Involved 
the  question  as  to  the  constitutionality  of  sec- 
tion 3608,  Pol.  Code,  prohibiting  the  assess- 
ment of  shares  of  stock  to  the  holders  there* 
of.  Such  shares  being  undoubtedly  property, 
unless  they  were  otherwise  assessed  the  sec- 
tion was  clearly  nnconstitutlcmal,  in  view 
of  the  provision  of  the  Constitution  reqairing 
all  property  to  be  taxed.  According  to  the 
decision  of  the  court,  they  were,  under  the 
law,  to  be  otherwise  assessed;  1.  e.,  every- 
thing represented  by  the  certificates  wa» 
to  be  assessed  to  the  corporation.  See,  also. 
City  and  County  of  San  Francisco  v.  Mac- 
key  (C.  C.)  21  Fed.  539. 

In  the  later  case  of  Spring  Valley  Water- 
works V.  Schottler,  62  Cal.  69,  117,  this  court, 
speaking  of  the  repeal  of  section  3640.  Pol. 
Code,  and  the  enactment  of  section  300S. 
Pol.  Code,  already  noticed,  after  stating  that 
under  the  scheme  provided  by  section  3S40 
the  whole  prc^erty  of  the  corporation.  In- 
cluding franchise,  would  have  been  taxed, 
by  the  taxation  of  the  shares  to  the  owner 
In  the  manner  Indicated  therein,  said  tbat  by 
the  repeal  of  such  section,  and  the  enact- 
ment of  secticMi  3608,  it  was  without  doubt, 
the  intention  of  the  Legislature  that  every- 
thing entering  into  and  giving  value  to  tbe 
shares  should  be  taxed  as  property  of  the 
corporation.  This  case  involved  the  question 
as  to  the  validity  of  tbe  action  of  the  board 
of  .supervisors  of  San  Francisco,  sitting  as  a 
board  of  equalization,  raising  the  assess- 
ment of  the  franchise  of  the  plaintiflf  from 
f5,000  to  $5,000,000.  It  appeared  from  tbe 
record  In  tbe  case  that  the  supervisors  beld 
the  difference  between  tbe  value  of  the 
tangible  property  of  the  corporation  and  tbe 
aggregate  market  value  of  the  shares  of 
stock  in  the  company  to  be  the  value  of  the 
franchise.  Practlcolly  every  objection  made 
to  the  assessment  here  Involved  was  made  in 
that  case  by  eminent  attorneys  representins; 
various  corporations,  including  this  plaintiff. 
Tbe  opinion  of  the  court,  signed  by  all  of  tbe 
six  justices  who  participated  in  the  case, 
overruling  each  of  the  objections,  has  been, 
so  far  as  the  records  of  this  court  show,  ac- 
cepted up  to  this  time  as  a  correct  exposi- 
tion of  the  law  of  California  relative  to 
the  taxation  of  franchises  ot  corporations. 
While  the  plaintiff  in  that  case  possessed  tbe 
right  to  lay  down  pipes  in  tbe  streets,  alleys. 
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and  ways  of  4  city,  and  to  collect  rates  for 
water  furnlsbed,  which  were  said  to  be  fran- 
chises, it  was,  in  terms,  declared  by  the  court 
that  its  existence  and  right  to  employ  its  cor- 
porate powers  Is  a  franchise;  and  the  court 
said  In  regard  thereto:  "We  have  no  doubt 
that  It  was  the  Intention  of  those  who  fram- 
ed and  ratified  the  Constitution  to  place  such 
franchises  In  the  category  of  property  to  be 
taxed.  •  •  •  To  hold  that  a  private  cor- 
poration does  not  own  its  franchise  right, 
power,  and  privileges,  would  be  both  novel 
and  untenable.  •  •  •  Th?  franchise  of 
a  corporation  is,  and  can  be  well  defined  to 
be.  the  right  of  the  corporation  to  exist  and 
exercise  the  powers  and  privileges  vested  in 
It  by  its  charter.  •  •  •  From  the  fore- 
going cases,  it  ^ould  seem  that  there  can 
be  no  doubt  of  the  power  of  a  state  to  tax 
the  franchise  at  its  assessed  value."  Com- 
menting on  the  decision  in  People  ex  rel. 
Burke  V.  Badlam,  supra,  the  court  said  that 
in  that  case  it  was  held  that  the  franchise 
of  a  corporation  of  the  character  of  those 
named  In  the  petition  therein,  which  includ- 
ed a  banking  company,  a  gaslight  company, 
a  smelting  and  lead  company,  and  a  water 
company,  is  taxable  property  of  the  corpora- 
tion. It  was  further  declared  that  the  tax 
must  be  according  to  the  valuation  made  by 
the  ofBcer  appointed  for  tiiat  purpose,  sul)- 
Ject  to  equalization  by  the  board  of  equal- 
ization. The  method  of  determining  the 
value  of  the  franchises  there  employed  was 
declared  by  the  court  to  have  been  held  to 
be  within  the  powers  of  the  assessor  in  San 
Jose  Gas  Co.  v.  January,  57  Cat.  614,  and 
impliedly  approved  as  a  correct  mode  In 
People  ex  rel.  Burke  v.  Badlam,  supra.  See, 
also,  Spring  Valley  W.  W.  v.  Barber,  99  Cal. 
36,  33  Pac.  735,  21  L.  R.  A.  416;  San  Jose  Gas 
Co.  V.  January,  57  Cal.  614;  London  &  S.  F. 
Bank  v.  Block  (C.  C.)  117  Fed.  900. 

It  is  sought  to  distinguish  the  case  at  bar 
from  those  of  Spring  Valley  Waterworks  v. 
Schottler,  supra,  Spring  Valley  Waterworks 
y.  Barber,  supra,  and  San  Jose  Gas  Co.  v. 
January,  suprai  upon  the  ground  that,  in 
each  of  the  cases  cited,  other  franchises 
were  possessed  by  the  corporations;  the  wa- 
terworks having  and  exercising  the  right  to 
lay  pipes  in  the  streets,  ways,  and  alleys  of 
the  city,  and  to  collect  rates  for  water  fur- 
nished, and  tlie  gas  company  having  and  ex- 
ercising the  right  to  use  the  streets  and  lay 
pipes  therein  for  supplying  a  city  with  gas. 
The  distinction  is  in  no  way  material  to  the 
controversy  here.  As  already  shown,  it  was 
definitely  determined  in  Spring  Valley  W. 
W.  V.  Schottler,  supra,  that,  whatever  other 
franchises  the  water  corporation  possessed. 
Its  existence  and  right  to  employ  its  corpo- 
rate powers  was  a  franchise,  constituting 
taxable  property.  Aside  from  this,  however, 
the  other  rights  possessed  by  the  waterworks 
and  gas  company  were  rights  granted  by  ex- 
press provisions  of  the  Constitution  to  every 


Individual  in  the  state,  and  to  every  compa- 
ny incorporated  under  the  laws  of  the  state 
for  the  purpose  of  supplying  any  municipali- 
ty and  Its  inhabitants  with  water  or  artifi- 
cial light.  Const,  art.  11,  §  19,  and  article 
14.  While  the  generality  of  the  grant  does 
not  deprive  such  rights  of  the  character  of 
franchises,  they  have  value  only  so  far  as 
the  exercise  thereof  contributes  to  the  value 
of  the  capital  of  the  corporation,  and  are 
precisely  the  same  in  this  respect  as  the  ex- 
ercise of  the  corporate  franchise.  As  was 
aptly  said  of  such  other  rights  or  franchises 
by  counsel  In  Spring  Valley  W.  W.  v.  Schott- 
ler, no  one  can  sell  them,  for  eve*rybody  has 
them,  and  no  person  can  gain  by  the  acces- 
sion of  such  rights  of  others. 

It  is  urged  that  the  assessment  on  the 
corporate  franchise  is,  in  this  case,  grossly 
unjust  as  to  amount;  that  the  assessor's 
method  of  arriving  at  such  valuation  is  im- 
proper and  unjust;  and  that  it  includes  such 
elements  as  dividends  or  profits,  earning 
power,  and  good  will.  The  assessed  value 
of  the  franchise,  it  will  be  observed,  is  a 
fraction  over  25  per  cent,  of  the  total  value 
of  the  Intangible  property  of  the  corporation, 
ascertained  by  a  deduction  of  the  value  of 
the  tangible  property  from  the  market  value 
of  the  shares  of  stock. 

The  value  of  the  franchisee  of  a  corpora- 
tion is  not  limited  by  the  cost  of  obtaining 
them.  If  it  were  so  limited,  such  franchises 
as  the  right  to  tise  the  public  streets  for 
water  pipes  or  gas  pipes  for  the  purpose  of 
supplying  a  municipality  and  its  Inhabitants 
with  water  or  gas  would  be  valueless  and 
unassessable,  for  everybody  possesses  such 
rights  under  the  terms  of  our  Constitution. 
It  Is  the  exercise  of  the  right  that  gives  the 
value  that  our  laws  require  to  be  taxed.  As 
was  said  in  San  Jose  Co,  v.  January,  57  Cal. 
614,  616:  "In  a  pecuniary  sense,  the  value 
of  franchises  may  be  ag  various  as  the  ob- 
jects for  which  they  exist,  and  the  methods 
by  which  they  are  employed,  and  may 
change  with  every  moment  of  time;  but  that 
franchises  are  property,  and  are  to  be  taxed 
in  some  method  in  proportion  to  value,  is  a 
part  of  the  paramount  law  of  this  state." 
In  the  same  case  it  was  said  by  the  court, 
speaking  of  the  method  employed  by  the  as- 
sessor in  arriving  at  the  valuation  of  cer- 
tain mains:  "The  duty  of  making  the  valu- 
ation was  cast  upon  the  assessor.  The  meth- 
od of  arriving  at  the  valuation,  the  process 
by  which  bis  mind  reached  the  conclusion 
[in  case  where,  as  here.  It  is  not  pretended 
that  he  acted  fraudulently  or  dishonestly],  is 
matter  committed  to  his  determination. 
*  •  *  If  he  erred  in  lils  judgment,  the 
remedy  was  by  ai^llcation  to  the  board  of 
equalization,  and  the  courts  will  not  revise 
the  Judgment  of  these  oflicers  upon  such 
questions."  This  appears  to  be  determina- 
tive of  the  contention  here  made.  While 
the  complaint  herein  alleged  fraudulent  mo- 
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tlves  on  the  part  of  the  assessor,  the  allega- 
tion was  denied,  and  no  finding  was  made 
therein,  and  no  point  is  made  as  to  the  fail- 
ure of  the  court  to  malce  such  finding. 
Whether  or  not  the  whole  difference  between 
the  aggregate  marlcet  value  of  the  shares  of 
stoelj  and  the  value  of  the  tangible  property, 
viz.,  $2,943,096.92,  was  the  value  of  the  fran- 
chise, the  assessor  certainly  bad  the  right  to 
take  the  value  of  the  shares  into  considera- 
tion in  determining  the  value  of  the  fran- 
chise; and,  were  we  at  liberty  to  review  the 
Judgment  of  the  assessor  and  of  the  board 
of  equalization  upon  those  matters,  we  could 
not  say  that  an  assessment  of  $750,000  there- 
on is  unjust,  or  that  it  Includes  such  ele- 
ments as  dividend  or  profit  earning  power, 
or  good  will,  which,  it  is  claimed,  should 
not  be  taken  into  consideration  in  determin- 
ing the  value  of  the  property  of  the  corpora- 
tion. In  this  connection,  it  will  be  observed 
that  these  elements,  so  far  as  they  may  en- 
ter Into  the  value  of  shares  of  stock,  would 
be  included  in  an  assessment  of  such  shares 
to  the  stockholders— a  method  of  assessment 
which  the  state  is  at  liberty  to  adopt  (in 
fact,  bound  to  adopt),  unless  such  shares  are 
otherwise  covered  by  the  assessment  of  the 
property  of  the  corporation.  It  is  clear  that, 
if  the  laws  of  this  state  properly  es^press  the 
intention  that  everything  that  gives  value  to 
the  shares  of  a  corporation  shall  be  assessed 
as  property  of  the  corpoi-ation,  the  true  value 
of  those  shares  is  a  most  important  element 
In  determining  the  value  of  such  property. 

Finally,  it  is  urged  that  the  assessment  is 
in  violation  of  the  fourteenth  amendment  of 
the  Constitution  of  the  United  States,  in  that 
a  corporation  is  thereby  compelled  to  pay  a 
tax  of  $12,187.76  for  carrying  on  a  "common 
business— banking— that  every  one  has  a 
right  to  carry  on,"  while  any  person  or  part- 
nership may  carry  on  the  same  business 
without  paying  any^tax.  If  this  contention 
be  well  founded,  it,  of  course,  follows  that 
no  tax  whatever  can  be  Imposed  by  any  state 
on  the  corporate  franchise  of  any  corpora- 
tion which  is  engaged  in  a  business  open  to 
all  who  choose  to  engage  therein.  In  view 
of  the  many  decisions  of  the  United  States 
Supreme  Court  already  cited,  upholding  the 
taxation  by  states  of  corporate  franchises,  it 
would  appear  unnecessary  to  further  discuss 
this  claim.  As  was  said  by  the  learned  cir- 
cuit Judge  in  London  &  S.  F.  Bank,  Limited, 
V.  Block  (C.  C.)  117  Fed.  900,  in  upholding 
an  assessment  on  such  a  corporate  franchise, 
"The  assessment  is  not  •  •  •  upon  the 
business  or  occupation  of  a  banker,  but  up- 
on the  property  of  complainant  embraced  in 
the  unity  of  the  franchise  of  the  corporation 
to  have  perpetual  succession,  to  have  a  com- 
mon seal,  and  to  act  in  all  its  business  trans- 
actions of  a  general  banking  liouse  with 
those  special  advantages  which  are  incident 
to  cori'orate  existence."  A  person  or  part- 
nership engaged  In  the  same  business  has 
no  such  property. 


The  Judgment  of  the  superior  court  Is  af- 
fli-med. 

We  concur:  SHAW,  J.;  VAN  DYKE,  J.; 
LOBIGAN,  J. 

McFABLAND,  J.  (dissenting).  I  dissent 
and  at  some  future  time,  if  other  duties  per- 
mit, will  express  my  views  on  the  question 
here  Involved  more  fully.  At  present  I  will 
say  only  this: 

1.  The  only  assessment  actually  made  was 
of  appellant's  "franchise."  This  attempted 
assessment  was,  under  any  view,  void  for 
want  of  description.  If  there  be  any  partic- 
ular property  embraced  under  the  general 
category  "franchise"  which  Is  assessable, 
such  particular  property  must  be  described 
In  some  manner  sufflclent  to  identify  it.  The 
mere  word  "franchise"  is  no  more  descrip- 
tive of  any  particular  property  than  would 
be  the  words  "an  easement,"  or  "a  piece  of 
land." 

2.  It  appears,  however,  that  the  only  fran- 
chise of  appellant  intended  to  be  assessed 
was  Its  mere  franchise  to  be  a  corporation. 
But  such  a  franchise,  assuming  It  to  belonz 
to  the  corporation,  and  not  to  the  stockhold- 
ers, is  not  assessable,  because  it  has  no  as- 
certainable value,  under  the  rule  prescribed 
by  the  state  Constitution  and  the  statute  for 
determining  assessable  value.  Const,  art  l.S. 
8  1;  Pol.  Code,  §  3617.  It  cannot  be  trans- 
ferred by  the  owner,  nor  seized  and  sold 
under  execution  or  other  process  of  law, 
and  is  not  in  any  way  vendible.  In  this  re- 
spect it  cannot  be  distinguished  from  a  seat 
in  a  stock  board,  which  was  held  in  Lowen- 
berg  V.  Greenebaum,  99  Cal.  162,  33  Pac. 
794,  21  L.  R.  A.  399,  37  Am.  St.  Bep.  42,  not 
to  be  property  in  the  sense  that  it  could  be 
seized  and  sold. 

3.  The  assessor  reached  the  conclusion 
that  this  franchise  was  of  the  value  of  $7oO,- 
000,  at  which  amount  be  assessed  it,  by  the 
process  of  deducting  the  total  value  at  which 
all  the  tangible  property  of  the  appellant 
had  been  assessed  from  the  valne  of  all  the 
shares  6f  its  capital  stock,  as  shown  by  sales 
thereof  in  the  market.  This  was  not  fixing 
the  value  of  the  only  franchise  attempted 
to  be  assessed,  to  wit,  the  right  to  be  a  cor- 
poration. It  was  merely  an  attempt  to  as- 
sess the  good  will  of  the  appellant  as  a  busi- 
ness concern,  and  was  an  unlawful  discrimi- 
nation against  the  appellant,  and  in  favor  of 
partnerships,  individuals,  and  all  other  "per- 
sons" whose  tangible  property  alone  is  as- 
sessed, and  not  the  good  will  of  their  estab- 
lished business.  The  value  of  the  franchise 
to  be  a  corporation  is  not  affected  by  the 
fact  that  the  corporation  afterwards  does  a 
successful  or  unsuccessful  business. 

BEATTY,  C.  J.  (dissenting).  I  agree  with 
Justice  McFARLANU  that  the  mere  fran- 
chise to  be  a  banking  coiporation  is  not  sus- 
ceptible of  valuation  according  to  the  criter- 
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Ion  of  value  established  by  the  statute.  Pol. 
Code,  f  3617,  subd.  5.  It  is  not  transfera- 
ble or  vendible,  any  more  than  a  broker's 
seat  in  the  stock  and  exchange  board;  and, 
unless  we  are  prepared  to  overrule  the  de- 
cision in  San  Francisco  v.  Anderson,  103 
Cal.  70,  36  Pac.  1034,  42  Am.  St  Rep.  98, 
and  at  the  same  time  to  pronounce  the  Code 
definition  of  "value"  unconstitutional,  I  can- 
not see  how  the  Judgment  In  this  case  can  be 
affirmed.  The  Invalidity  of  the  assessment 
of  appellant's  franchise  is  to  my  mind  much 
clearer  than  that  of  the  broker's  seat,  for 
it  was  made  to  appear  in  the  case  cited  that 
the  privileges  attaching  to  a  seat  in  the  stock 
board  were  of  considerable  pecuniary  value 
to  the  member,  whereas  there  Is  nothing  to 
show  that  the  right  to  conduct  the  banking 
business  Is  of  any  greater  value  to  a  corpo- 
ration than  to  a  copartnership^  and  In  case 
of  a  partnership  it  is  not  regarded  as  having 
any  value  whatever.  The  truth  Is  that 
when,  as  in  this  case,  a. valuation  of  a  fran- 
chise of  a  banking  or  trading  corporation  Is 
made  by  taking  the  whole  or  a  part  of  the 
dilTerence  between  the  market  value  of  Its 
shares  and  the  value  of  Its  tangible  assets, 
such  valuation  necessarily  includes,  and  is 
mainly,  if  not  wholly,  composed  of,  the  value 
of  the  good  will  of  the  business,  and  the 
franchise  has  little  or  nothing  to  do  with  It. 
Whether  the  good  will  of  a  business  is  sub- 
ject to  taxation,  or-  not.  Is  a  question  never 
decided  by  this  court;  but,  conceding  it  to 
be  property  liable  to  taxation,  I  am  clear 
that  it  should  be  assessed  eo  nomine,  and 
assessed  equally  to  all  persons,  natural  and 
artificial.  If  'it  be  true,  as  contended  by  ap- 
pellant, that  good  will  is  never  assessed  to 
natural  persons,  it  Is  an  unjust  discrimina- 
tion to  assess  it  to  corporations  merely  be- 
cause the  market  price  of  their  shares  af- 
fords a  means  of  estimating  its  value.  Upon 
the  grounds  thus  briefly  indicated,  I  dissent 
from  the  judgment 


(142  Cal.  248) 

GRIBBEN  V.  YELLOW  ASTER  MINING  & 
MILLING  CO.    (L.  A.  1,221.)* 

(Supreme  Court  of  California.    Feb.  17,  1904.) 

MASTER— INJURY      TO      SERVANT— DEFECTIVE 
appliance:— NEGLIGENCE— FEL- 
LOW SERVANTS. 

1.  In  an  actiou  by  an  employ 6  against  his 
employer  for  personal  injuries  received  as  the 
result  of  the  breaking  of  a  rope  on  wliich  plain- 
tiff was  descending,  with  his  foot  in  a  loop 
thereof,  to  the  bottom  of  a  mine  shaft,  where  it 
appears  that  ladders  were  furnished  for  the 
purpose  of  descending,  and  were  near,  and 
there  was  uo  reason  why  plaintiff  should  not 
have  used  them,  his  injuries  are  the  result  of 
his  own  negligence. 

2.  Plaintiff  was  not  relieved  from  the  conse- 
quence of  his  own  negligence  because  his  fellow 
workmen  committed  similar  acts  of  negligence. 

•Rehearing  denied  Marcb  IS,  1904. 

5  2.  See  Maater  and  Servant,  vol.  34,  Cent.  Dig.  { 


3.  In  an  action  by  an  employs  against  his 
employer  for  personal  injuries  received  as  the 
result  of  the  breaking  of  a  rope  on  which  plain- 
tiff was  descending,  with  his  foot  in  a  loop 
thereof,  to  tlie  bottom  of  a  mine  shaft  for  the 
purpose  of  removing  dirt  from  drifts  running 
out  from  the  shaft,  it  appeared  that  the  work 
had  been  done  by  plaintiff  and  his  fellow  serv- 
ants by  loading  the  bucket  in  the  drift,  and 
having  it  haul^  b^  the  rope  and  windlass,  in- 
stead of  putting  it  m  a  wheelbarrow,  and  wheel- 
ing it  out  of  the  drift  to  the  shaft.  There  were 
a  wheelbarrow  and  plank  on  which  to  run  it,  in 
the  shaft,  furnished  by  the-  employer  for  the 
purnose.  It  also  appeared  that  such  use  of  the 
rope  caused  it  to  become  worn  by  scraping 
over  the  gravel  and  jagged  stones  on  the  roof 
of  the  drift,  which  caused  it  to  break  with  plain- 
tiff's weight  Held  sufficient  to  show  that  the 
defect  in  the  rope  was  the  result  of  negligence 
on  the  part  of  plaintiff  and  his  fellow  servants. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County;  N.  P,  Conrey, 
Judge. 

Action  by  Robert  Gribben  against  the  Yel- 
low Aster  Mining  &  Milling  Company.  From 
a  Judgment  for  plalntifC  and  an  order  deny- 
ing a  motion  for  a  new  trial,  defendant  ap- 
peals.   Reversed. 

Herbert  Cutler  Brown,  for  appellant  Hen- 
drlck  &  Knott  and  Adcock  &  Reymert  for 
respondent 

VAN  DYKE,  J.  The  action  is  to  recover 
damages  for  personal  injuries  occasioned  to 
the  plaintiff  by  the  breaking  of  a  rc^e  by 
which  he  was  being  lowered  to  the  bottom 
of  a  shaft  while  In  the  employ  of  the  de- 
fendant corporation.  Verdict  and  Judgment 
went  for  the  plaintiff  In  the  court  below,  and 
defendant  appeals  from  said  Judgment  and 
from  the  order  denying  a  motion  for  a  new 
trial. 

In  the  si>ecificatIon3  on  the  part  of  the  de- 
fendant in  its  statement  on  motion  for  a  new 
trial  it  is  claimed,  first  that  there  Is  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant; that  the  evidence  proved  that  the 
accident  alleged,  which  resulted  in  the  in- 
Jury  to  the  plaintiff,  was  caused  by  the  neg- 
ligence of  the  plaintiff  and  the  negligent  acts 
of  the  fellow  servants  engaged  with  the  plain- 
tiff in  the  same  general  employment;  second, 
alleged  erroneous  rulings  of  the  court  during 
tlie  progiess  of  the  trial  and  the  introduction 
of  evidence;  third,  certain  instructions  given 
by  the  court  to  the  Jury. 

1.  The  plaintiff  testified  that  he  was  em- 
ployed by  the  defendant  on  the  28th  day  of 
July,  1900,  at  Randsburg.  He  said  he  was 
sent  down  to  the  well  to  help  them  down 
there  uear  what  is  called  Goler,  six  or  seven 
miles  from  Randsburg,  where  the  company 
was  doing  work  laying  the  foundation  for  a 
pump,  reservoir,  etc.  He  said  he  was  direct- 
ed to  go  down  Into  the  gravel  pit  to  take 
out  some  gravel  to  get  ready  for  the  concrete 
for  said  foundation.  It  appears  there  was  a 
shaft  about  twenty  feet  In  depth,  and  from 
the  foot  of  the  shaft  were  drifts  in  opposite 
directions  some  ten  feet  or  more  from  the 
foot  of  the  shaft  and  the  gravel  was  taken 
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from  these  drifts  and  hoisted  up  the  shaft 
by  means  of  a  rope  and  bucket.  The  drifts 
were  six  or  seven  feet  high.  He  says  the 
way  he  was  lowered,  be  put  his  foot  in  a 
loop  of  the  rope  and  was  lowered  by  the  men 
at  the  windlass  at  the  top  of  the  shaft  by 
allowing  the  rope  to  unwind,  and  on  the  day 
In  question,  while  he  was  being  lowwed,  the 
rope  brcdce,  and  he  was  dropped  down  and 
his  leg  injured,  or,  as  he  says,  "smashed  up." 
On  cross-examination  he  was  asked:  "Did 
any  one  tell  you  to  go  down  on  that  rope? 
A.  They  told  me  to  go  down  and  take  out 
gravel  That  was  the  only  way  to  get  down 
there.  Q.  Did  you  see  any  ladders  down 
there?  A.  No;  there  was  no  ladders  in  tbe 
hole.  Q.  Were  there  no  ladders  around  the 
hole?  A.  I  don't  know.  I  didn't  look  to  see 
whether  there  was  any  on  top  or  not"  The 
only  other  witness  on  the  part  of  the  plain- 
tiff was  the  physician  who  treated  him,  and 
who  testified  to  tbe  extent  of  tbe  injuries  he 
received  from  tbe  fall  by  tbe  breaking  of 
the  rope.  Tbe  only  witnesses  on  tbe  part  of 
the  defendant  as  to  the  accident  were  Robert 
Smith  and  Dan  McCusker,  employes  of  the 
defendant  with  the  plalntifT  at  tbe  time,  but 
who  were  not  in  tbe  employ  of  the  defendant 
at  tbe  time  of  tbe  triaL  Smith  tesUfied  that 
he  bad  been  wwklng  for  tbe  defendant  cor- 
poration from  tlie  t>eginntng  of  tbe  May  pre- 
vJons,  and  that  tbe  rope  on  which  tbe  plain- 
tiff went  down  tbe  shaft  was  there  to  hoist 
gravel  with.  On  tbe  cross-examination  of 
this  witness,  however,  it  was  sbown  that 
there  were  ladders  furnished  and  were  at  tbe 
place,  if  tbe  employes  wanted  to  use  tbem, 
for  tbe  purpose  of  going  down  the  shaft  He 
was  asked:  "Do  you  know  why  tbe  rope 
broke?  A.  By  wearing  against  tbe  top  of 
the  drift,  sir.  Q.  How  was  tbe  break?  A. 
Well,  it  got  pretty  well  wore,  and  it  was 
puUeid  right  in  two  the  same  as  you  would 
pull  a  piece  of  rope  out  when  it  wris  pretty 
well  w<M*e— right  in  two.  I  don't  know  how 
long  tbe  rope  bad  been  used  on  that  wind- 
lass. We  bad  been  working  on  the  windlass 
about  seven  or  eight  days."  McCusker  tes- 
tified on  behalf  of  tbe  defendant  that  be  was 
working  at  the  place  with  the  plaintiff  in 
July  at  tbe  time  of  tbe  accident  and  says 
that  "it  was  a  new  rope,  first-class  rope— 
couldn't  be  no  better  rope  bought.  Every- 
thing that  come  down  there  was  first-class 
material  for  that  work.  It  bad  been  used 
there  about  three  weeks  before  it  broke.  Q. 
What  was  tbe  cause  of  the  breaking  of  tliat 
rop«,  if  you  know?  A.  From  dragging  tbe 
bucket  in  on  that  drift  and  dragging  and 
scraping  on  tbe  roof  of  the  drift  as  it  come 
In.  Tbe  roof  of  tbe  drift  was  gravel  and 
Jagged  rocks  and  sand.  Tbe  rope  was  a 
good  rope,  <Hily  that  one  place  that  they 
dragged  it  on  the  roof  of  that  drift  If  it 
bad  not  dragged  there  it  wouldn't  have  broke. 
It  would  have  carried  np  a  ton.  It  was  a 
new  rope."  He  was  asked  whether  there  was 
any  other  means  by  wbicb  tbe  men  could 


get  down  the  shaft  other  than  by  the  r<^>e. 
"A.  Why,  there  was  ladders  there  within  ten 
feet  of  tbem  they  could  have  put  down  if 
they  had  wanted  to."  On  cross-examination 
tbe  witness  was  asked:  "Why  do  you  men- 
tion a  ladder?  Were  yon  told  to  go  down  on 
a  ladder?  A.  Well,  tbe  ladders  was  there  for 
that  purpose.  Q.  How  do  you  know  that?  A. 
Why,  they  were  made  for  that— tbe  foreman 
of  tbe  mine;  and  I  tbrowed  them  away  there. 
Q.  Were  tbe  ladders  ever  used  for  that  pur- 
pose at  all?  A.  Well,  tbey  was  put  down 
tbe  shaft  when  he  got  bis  leg  brok&"  It 
appears  further  that  there  was  a  wheelbar- 
row at  tbe  foot  of  tbe  shaft  and  a  plank 
running  out  into  tbe  drift  tor  tbe  purpose  <^ 
bringing  the  gravel  from  the  end  of  tbe  drift 
to  tbe  foot  of  the  shaft  to  be  placed  In  tlie 
bucket  and  hoisted  to  the  top,  but  tbe  esn- 
ploySs,  including  tbe  plaintiff,  hauled  tbe 
bucket  back  from  tbe  foot  of  tbe  shaft  to 
tbe  end  of  tbe  drift  and  there  filled  tbe  bacb- 
et  Further,  on  cross-examination,  the  wit- 
ness was  asked:  "Did  you  examine  where 
the  break  occurred,  whether  broken  off  short, 
or  whether  it  was  one  strand  broken  in  <»te 
place,  and  another  strand  broken  in  another 
place?  A.  It  was  a  l<H)g  break.  Just  pulled 
apart  the  way  It  was  sawed  off  when  th^ 
bad  it  on  tbe  top  of  the  drift  Q.  How  is 
that?  A.  The  top  of  the  drift  sawed  it  aS. 
and  that  was  a  long—  Tbe  parting  was 
long,  you  know;  it  didp't  break  off  ebort 
Q.  Well,  now,  tbe  edges  where  it  broke  in 
two;  were  tbey  at  all  square?  A.  No,  air; 
it  was  not  Q.  Well,  bow  is  that?  A.  Be- 
cause it  was  wore.  It  was  ragged:  8<Mne 
parts  of  tbe  rope  was  thinner  than  others, 
where  it  dragged.'  It  wore  worse  in  one 
place,  may  be,  than  it  did  in  another;  may 
be  it  had  a  little  mere  friction  on  it,  you 
know,  and  it  might— Q.  Well,  your  idea,  then. 
is  that  the  reason  it  broke  was  because  it 
was  worn?  A.  Worn  on— dragging  on  the 
top  of  tbe  roof  of  that  drift  And  tbey  pall- 
ed tbe  bucket  in,  as  well  as  the— they  all 
pulled  it  in— they  every  one  pulled  it  in.  If 
the  men  went  and  took  tbe  gravel  out  to  the 
main  shaft  and  put  it  in  the  bucket  and  hist 
it  up  in  the  bucket  it  was  perfectly  safe. 
Q.  That  is  the  way  you  think  it  became 
worn?  A.  That  is  the  way  it  broke,  and  that 
is  the  way  tbe  accident  happened.  There  is 
no  better  rope  was  ever  put  in  a  shaft  than 
that  was,  and  that  was  the  way  it  was 
broke.  It  was  their  faijlt"  Witness  Smith 
was  asked:  "Why  did  you  put  tbe  gravel 
into  tbe  bucket  inside  of  tbe  drift  and  drag 
it  out  through  the  drift  into  tbe  bottom  of 
the  shaft  by  the  rope  instead  of  by  carrying 
it  out  on  a  wheelbarrow?  A.  Well,  because 
it  was  easier  to  do  that  way."  There  was 
no  evidence  in  conflict  with  tbe  above. 

2.  The  court  in  its  rulings  and  instractlons 
followed  the  plaintiff's  theoi-y  of  the  accident, 
and  held  substantially  that  it  was  quite  im- 
material whether  ladders  were  furnished  for 
going  down  tbe  shaft  or  whether  tbe  lope 
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became  weakened  through  Improper  use  of 
it  by  the  plaintiff  and  other  einploySs.  Wit- 
ness Smith  was  ai^ed  whether  the  rope  was 
intended  to  lower  people  on,  to  which  the 
plaintiff  objected  on  the  ground,  among  oth- 
ers, that  it  was  incompetent,  and  the  court 
sustained  the  objection.  The  same  witness 
was  asked  whether  they  were  instructed  to 
tajse  the  earth  out  by  putting  it  in  a  wheel- 
barrow and  taking  it  to  the  foot  of  the  shaft 
that  way,  which  was  objected  to  by  the  plain- 
tiff on  the  ground  that  it  was  not  competent, 
relevant,  or  material.  "The  Court:  What  is 
the  object  of  the  question,  Mr.  Brown?  Mr. 
Brown:  The  object  of  the  testimony,  your 
honor,  is  to  stiow  that  the  purpose  for  which 
this  rope  was  placed  upon  the  windlass  and 
used  was  for  the  pm-pose  of  hauling  up  the 
gravel  from  the  bottom  of  the  pit  or  shaft; 
that,  as  matter  of  fact,  they  used  it  to  drag 
the  gravel  out  from  the  drift;  that  there 
were  other  means  provided  for  bringing  that 
gravel  from  the  bottom  of  the  drift  out  to 
the  point  Immediately  below  the  windlass. 
The  Oom-t:  The  objection  is  sustained."  He 
was  again  asked:  "Were  you  ever  instructed 
to  put  the  gravel  into  the  bucket  inside  of 
the  drift  and  drag  it  out,  in  the  manner  stat- 
ed, to- the  bottom  of  the  shaft?"  The  answer 
to  this  question,  upou  objection  of  plaintiff, 
was  also  ruled  out  The  questions  asked  and 
ruled  upon  by  the  coui-t  were  material  under 
the  issues  made  by  the  pleadings.  It  was  al- 
leged in  the  complaint  that  it  was  necessary, 
in  order  for  the  plaintiff  to  get  to  the  bottom 
of  said  excavation,  that  a  rope  or  other  like 
means  or  appliance  should  be  provided,  and 
that  said  defendant  provided  such  rope  for 
that  purpose,  and  that  said  rope  so  furnished 
by  the  defendant  was  of  insufficient  strength 
to  sustain  the  plaintiff's  weight,  and  sud- 
denly broke,  and  was  the  cause  of  the  injury 
complained  of.  The  answer  denies  that  it 
was  necessary,  In  order  for  plaintiff  to  get 
to  the  bottom  of  the  shaft,  to  use  a  rope  or 
like  appliance,  and  denies  that  the  defend- 
ant was  grossly  or  otherwise  negligent  in  any 
respect  in  supplying  or  making  use  of  any 
rope,  or  that  In  consequence  of  any  defect  in 
the  rope  the  injury  was  caused  to  the  plain- 
tiff, and  denies  that  said  rope  was  not  of 
sufficient  strength  to  serve  the  purpose  for 
which  it  was  intended  to  be  used,  and  al- 
leges that  if  there  were  any  defects  or  im- 
perfections they  were  due  solely  to  the  act 
and  fault  of  the  plaintiff  and  other  fellow 
servants. 

3.  The  following  is  one  of  the  Instructions 
given  by  the  court  to  the  Jury:  "And  if  you 
believe  from  the  evidence  that  the  plaintiff, 
Kobert  Gribben,  was  injured  as  alleged  in  the 
complaint,  and  that  said  Injury  was  prox- 
imately caused  by  the  defect  in  the  rope  fur- 
nished by  the  defendant  as  alleged  in  the 
complaint,  then  and  in  that  case  you  will 
find  a  verdict  for  the  plaintiff,  unless  you 
further  believe  from  the  evidence  that  the 
plaintiff  knew  of  the  defect  in  the  rope,  or 


unless  the  defect  in  the  rope  was  so  obvious 
that  the  plaintiff  must  have  known  of  the 
defect.  Or  that  prior  to  the  injuries  the  plain- 
tiff was  put  upon  inquiiy  by  some  discovery 
or  suggestion  of  danger  which  it  was  gross 
carelessness  for  him  to  neglect"  So,  it  wl]I 
be  seen  that  the  cotui:  assumes  that  the  only 
means  of  going  down  the  shaft  was  the  rope, 
that  it  was  furnished  by  the  defendant  for 
that  purpose,  and  ignores  altogether  the  ques- 
tion whether,  if  the  rope  were  worn  or  weak- 
ened, the  carelessness  or  negligence  of  the 
plaintiff  and  bis  fellow  servants  caused  the 
same. 

Undoubtedly  the  rule  of  law  is  as  claimed 
by  the  plaintiff,  that  it  is  the  duty  of  an  em- 
ployer to  furnish  liia  employes  reasonably 
suitable  and  safe  machinery  and  appliances 
with  which  to  do  the  work  required  of  them, 
and  to  keep  such  macbineiy  and  appliances 
in  repair  and  order.  It  is  also  a  rule  of  law 
that  an  employer  Is  not  bound  to  indemnify 
his  employ^  for  losses  suffered  by  the  latter 
in  consequence  of  the  ordlnaiy  risks  of  the 
business  in  which  he  is  employed,  nor  in  con- 
sequence of  the  negligence  of  another  person 
employed  by  the  same  employer  In  the  same 
general  business,  unless  he  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  fel- 
low employe.  Civ.  Code,  §  1970.  If  the  em- 
ploy6  makes  improper  use  of  .he  instrument- 
alities furnished  by  the  employer  for  the 
work  in  hand,  and  injury  results  to  himself 
therefrom,  it  is  bis  own  fault,  and  he  has 
himself  to  blame,  and  cannot  hold  the  em- 
ployer responsible.  Uere  the  evidence  is  un- 
contradicted that  ladders  were  furnished  for 
the  men  to  go  down  in  the  shaft  The  plain- 
tiff says  he  did  not  look  to  see  any  ladder, 
although  they  were  on  the  ground  within  ten 
feet  of  the  windlass.  It  does  not  relieve  the 
plaintiff  from  the  consequences  of  his  own 
fault  or  negligence  because  his  fellow  work- 
men committed  the  same  fault.  The  rule  In 
reference  to  the  negligence  of  the  plaintiff 
and  his  fellow  employes  applies  also  to  the 
use  of  the  rope  for  hauling  the  bucket  out 
of  the  drift  at  the  foot  of  the  shaft  There 
was  a  wheelbarrow,  and  a  plank  on  which 
to  run  it,  furnished  by  the  employer  for  the 
purpose  of  bringing  the  gravel  from  the  head 
of  the  drift,  to  be  dumped  into  the  bucket  at 
the  foot  of  the  shaft  Notwithstanding  this 
fact  the  men,  the  plaintiff  included,  hauled 
the  bucket  to  the  head  of  the  drift  and  when 
tilled,  the  rope  remaining  attached,  gave  the 
word  to  hoist,  and  thus  have  the  bucket 
dragged  back  to  the  foot  of  the  shaft,  the 
rope,  as  testified,  scraping  over  the  gravel 
and  Jagged  stones  on  the  roof  of  the  drift 
The  plaintiff  having  been  engaged  in  mining, 
as  he  testified,  some  37  years,  must  bare 
known  that  this  was  an  Improper  use  to  put 
the  rope  to. 

Further,  the  answer  In  substance  denies 
that  the  rope  was  provided  by  the  defendant 
to  be  used  ns  a  means  of  lowering  the  em- 
ployes into  the  shaft,  and  there  is  no  sufil- 
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cient  evidence  tn  sbow  that  the  defendant 
intended  It  to  be  used  for  that  purpose,  or  for 
any  purpose  other  than  to  lower  and  hoist 
the  bucket.  The  plaintiff  and  his  fellow  em- 
ployes did,  indeed,  use  It  as  a  means  of  get- 
ting down  to  the  bottom  of  the  shaft,  but 
there  is  no  evidence  that  defendant  was 
aware  of  such  use,  or  had  ever  authorized 
or  intended  Its  application  to  that  purpose, 
and  If  said  company  did  not  furnish  it  (or 
such  purpose  or  know  it  was  so  used  it  could 
not  be  held  liable.  The  rulings  of  the  court 
and  Instruction  referred  to  must  necessarily 
have  Influenced  the  Jury  to  the  prejudice  of 
the  defendant 

The  Judgment  and  order  denying  a  new 
trial  are  reversed,  and  the  cause  remanded. 

We  concur:    SHAW,  X;  ANGBIXOTTI,  J. 


(142  Cal.  2S6) 

FOLEY  V.   MARTIN   et   al.    (S.   F.   2,480.)* 

(Supreme  Court  of  California.    Feb.  18,  1904.) 

OFFICERS— UABILITY  FOR  ACTS  OF  DEPUTIES 
—PUNITIVE    DAMAGES— RATIFICATION. 

1.  A  sheriff  is  not  liable  for  panitive  damages 
for  the  oppressive  misconduct  of  his  deputy 
where  be  did  not  authorize  or  ratify  it. 

2.  A  sheriff  does  not  ratify  the  oppressive  mis- 
conduct of  his  deputy,  so  as  to  make  him  lia- 
ble for  punitive  damages  therefor,  by  not  dis- 
charging him,  he  having  no  personal  knowledge 
of  the  transaction  till  served  with  the  sum- 
mons, and  then  not  being  furnished  with  any 
proofs,  and  having  no  means  of  informing  him- 
self except  by  inquiry  of  his  deputies,  from 
whom  be  learned  that  they  bad  done  nothing 
except  as  specifically  directed  by  an  order  of  a 
justice  court. 

In  Banc.    On  rehearing.    Reversed. 

For  opinion  In  department,  see  71 1'ac.  165. 

BEATTY,  C.  J.  A  rehearing  of  this  case 
was  ordered  after  aflirmilnce  of  the  judg- 
ment and  order  appealed  from,  based  upon 
the  opinion  rendered  in  department  (71  Pac. 
t(i5).  This  opinion  was  and  is  entirely  satis- 
factory to  the  court,  except  as  to  one  propo- 
sition, and  with  that  exception  Is  readopted. 

The  damages  recovered  by  respondent 
were  In  large  part  punitive,  or  vindictive — 
such  damages,  that  Is  to  say.  as  are  recov- 
erable only  under  section  3294  of  the  Civil 
Code  for  fraud,  oppression,  or  malice  accom- 
panying a  tort,  and  one  of  tlie  questions  pre- 
sented by  the  case  was  whether  a  slierllt  is 
liable  in  punitive  damages  for  the  oppressive 
acts  of  his  deputy  in  attempting  senice  of 
process  in  an  unlawful  manner.  It  was  held 
by  the  department  that  he  was  liable  for  the 
act  of  his  deputy  to  the  same  extent  as  if  he 
had  performed  the  act  in  person.  This  con- 
clusion was  directly  opposed  to  the  decision 
in  Nixon  v.  Rauer,  In  which  the  same  rule 
was  held  to  apply  In  favor  of  an  ofllcer  when 
sued  for  the  tort  of  his  deputy  that  has  be- 
come the  settled  law  of  tills  state  In  actions 
against  a  principal  or  master  for  the  tort  of 
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Us  agent  or  servant  Tliat  rule  is  that  noth- 
ing beyond  compensatory  damages  can  be  re- 
covered unless  the  malice  or  oppression  char- 
acterizing the  Injury  has  been  authorized  or 
ratified  by  the  defendant  See  Nixon  t. 
Raner  (Cal.)  66  Pac  221,  and  cases  thei«ia 
dted.  We  are  aware  that  the  reason  that 
case  does  not  appear  in  our  Reports  ia  tbat 
there  was  no  argument  against  the  proposi- 
tion decided,  and  this  because  the  contro- 
versy had  been  settled  by  the  parties  prior 
to  our  decision.  We  do  not  therefore  cite 
the  case  as  authority,  but  merely  refer  U>  it 
for  the  purpose  of  Indicating  the  principal 
reason  for  ordering  tills  rehearing. 

It  is  contended  by  counsel  for  respondent 
that  the  rule  as  to  the  liability  of  an  officer 
for  the  malicious  acts  of  his  deputy  is  dif- 
ferent from  the  rule  measuring  the  liability 
of  master  or  principal,  but  we  cannot  dis- 
cover in  any  of  the  cases  cited  in  support  of 
this  contention  that  any  such  distinction  is 
made  or  that  any  reason  is  suggested  for 
making  it  It  is  true  that  In  one  case  (Haz- 
ard V.  Israel,  1  Bin.  240,  2  Am.  Dec.  438)  it 
was  expressly  held  that.  Irrespective  of  au- 
thorization or  ratification,  a  sheriff  is  liable 
In  punitive  damages  for  the  oppressive  mis- 
conduct of  his  deputy  in  serving  civil  process. 
Several  other  cases  are  cited  which  are  per- 
haps indirectly  to  tlie  same  effect  but  tbey 
are  all,  so  far  as  we  can  discover,  decided 
upon  a  ground  which  equally  embraces  an 
action  against  master  or  principal,  and  it  Is 
certain  that  none  of  them  suggests  a  dis- 
tinction, or  any  reason  for  a  distinction, 
wiilch  would  call  for  the  application  of  one 
rule  In  one  case  and  a  different  rule  in  the 
other  case.  In  fact  there  are  many  more 
cases  in  which  the  strict  rule  has  been  ap- 
plied in  actions  against  prindimls  than  In  ac- 
tions against  sberlfts.  For  a  reference  to 
these  cases,  see  Goddard  y.  Grank  Trunk 
Ry.,  57  Me.  225,  2  Am.  Rep.  39,  and  the 
note  to  2  Redfleld  on  Railways,  therein  cited. 
In  short,  it  seems  tliat  the  strict  rule  where 
it  obtained  was  applied  indiscriminately 
against  all  principals^  whether  private  or  otH- 
elal,  and  it  would  seem  to  follow  that  where 
the  more  liberal  rule  obtains  it  should  be  ap- 
plied with  equal  impartiality.  If  an  inno- 
cent master  Incurs  no  penalty  for  the  malice 
of  his  servant  upon  the  same  principle  an  in- 
nocent ofllcer  should  not  be  punished  for  the 
malice  of  his  deputy.  It  is  enough  that  be, 
the  same  as  any  other  principal  in  like  case, 
should  be  held  to  make  full  compensation  for 
the  Injury  acttially  sustained  by  the  plain- 
tiff. 

There  is  nothing  inconsistent  with  this 
view  In  the  case  cited  In  the  department 
opinion.  Hirsch  v.  Rand,  39  Cal.  315.  All 
that  was  there  decided  was  a  point  of  prac- 
tice, which  retiulred  no  consideration  of  the 
rule  of  damages.  The  court  merely  held  that 
in  an  action  for  false  imprisonment  caused 
by  the  act  of  a  deputy  marshal  the  facts 
could  be  proved  under  a  general  allegation 
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that  It  was  caused  by  the  defendant,  without 
alleging  specially  the  oflScial  character  of  the 
defendant,  and  the  fact  that  the  arrest  and 
Imprisounient  were  caused  by  his  deputy. 
The  principle  of  the  decision  was  the  familiar 
one,  "Qui  facit  per  allum,  facit  per  se,"  which 
applies  to  all  persons,  private  as  well  as  offi- 
cial, who  act  through  the  agency  of  others. 
We  conclude  that  the  case  of  Nixon  v.  Kauer, 
although  not  argued  by  respondent,  and  for 
that  reason  not  reported,  was  correctly  de- 
cided. 

This  appeal  is  not,  however,  disposed  of 
by  holding  that  a  sheriff  Is  exempt  from  the 
penalty  of  vindictive  damages  where  he  has. 
not  authorized  or  ratified  the  oppressive  mis- 
conduct of  his  deputy,  for  here  the  court  has 
found  that  the  defendant  Martin  did  ratify 
the  acts  of  his  deputies;  and  the  question 
remains  whether  this  finding  Is  sustained  by 
the  evidence. 

rhe  defendant  testified  that  he  had  no  per- 
sonal knowledge  whatever  of  the  transac- 
tion upon  which  the  suit  Is  founded  until 
served  with  summons,  and  there  was  no  evi- 
dence to  the  contrary.  But  he  did  not,  when 
sued,  discharge  his  deputies,  and  they  were 
still  serving  when  the  action  was  tried. 
There  is  no  doubt  that  the  retention  or  pro- 
motion of  an  offending  agent  after  knowledge 
of  his  misconduct  is  evidence  of  ratification, 
which  may  be  very  conclusive,  or  very  slight 
and  insufilcient,  according  to  circumstances. 
If  the  facts  are  promptly  called  to  the  atten- 
tion of  the  principal,  and  If,  with  the  means 
of  verifying  the  truth  of  the  charge,  he  neg- 
lects to  make  due  inquiry,  and  afterwards 
retains  the  guilty  agent  in  his  employment,  or 
promotes  him  to  a  better  position,  he  makes 
himself  partlceps  crlminis,  and  lays  the 
foundation  of  an  action  against  himself  for 
punitive  damages.  But  we  have  been  refer- 
red to  no  case  which  holds  him  to  that  meas- 
ure of  liability  when  his  first  and  only  notice 
of  his  agent's  misconduct  was  the  service  of 
summons  In  the  action. 

If  such  had  been  the  decision  tn  Bass  v. 
Chicago,  etc.,  Ky.  Co.,  42  Wis.  654,  24  Am. 
Rep.  437,  that  case  would  have  stood  alone 
upon  the  proposition,  so  far  as  we  have  dis- 
covered. But  even  in  that  case  the  decision 
was  not  rested  upon  the  grotmd  that  the  de- 
fendant had  notice  by  the  commencement  of 
the  action.  The  case  was  one  of  very  gross 
outrage  by  a  brakeman  upon  an  inoffensive 
passenger.  The  conductor  of  the  trahi  was 
immediately  informed  of  the  circumstances 
by  the  plaintiff,  and  by  other  passengers,  and 
complaint  was  promptly  made  to  the  com- 
pany, whose  attorney,  as  intimated  by  the 
court,  instead  of  trying  to  ascertain  the 
truth  of  the  transaction,  limited  his  efforts  to 
screening  the  guilty  conductor  and  brake- 
man.  It  was  after  all  this  that  the  action 
was  commenced,  and  the  fact  that  the  guilty 
agents  were  retained  In  their  employment 
after  suit  was  merely  mentioned  as  one  cir- 
cumstance,  along   with   others,   tending    to 


prove  ratification;  the  court  holding  express- 
ly that  notice  to  the  conductor  in  charge  of 
the  train  was  notice  to  the  corporation  of  the 
misconduct  ol  the  brakeman. 

The  present  case  is  very  different  The 
sheriff  here  had  no  notice  except  by  the  serv- 
ice of  summons.  He  was  furnished  with  no 
proofs,  and  had  no  means  of  informing  him- 
self except  by  inquiry  of  his  deputies,  and 
what  he  learned  from  them  was  that  they 
had  done  nothing  except  what  they  had  been 
specifically  directed  to  do  by  an  order  of  the 
justice's  court;  an  invalid  order,  it  Is  true, 
but  still  a  direction  upon  which  they  seem  to 
have  acted  in  good  faith,  and  without  any 
wanton  or  unnecessary  violence.  Under 
these  circumstances,  we  tliink  that  the  mere 
failure  of  the  sheriff  to  at  once  discharge  tils 
deputies  in  advance  of  an  Investigation  of 
their  conduct,  in  the  mode  invited  by  the 
plaintiff,  ought  not  to  be  held  a  ratification  of 
their  unauthorized  acts.  We  think,  indeed, 
that  it  is  a  safe  and  Just  rule  to  lay  down 
that  if  a  plaintiff  in  such  a  case  as  this  de- 
sires to  charge  a  principal  with  vindictive 
damagcfs  upon  the  ground  of  ratiflcatitm  he 
should  make  his  cause  of  action  complete^  be- 
fore commencing  it,  by  informing  the  prin- 
cipal of  the  facts,  and  griving  him  an  oppor- 
tunity of  redressing  the  wrong  before  being 
forced  to  defend  it.  Such  was  the  course 
pursued  in  Avakian  v.  Noble,  121  Cal.  216, 
53  Pac.  559. 

The  Judgment  and  order  appealed  from  are 
reversed. 

We  concur:  VAN  DYKE,  J.;  ANGEL- 
LOTl'I,  J.;  McKARI.,AND,  J.;  LORIGAN,  J. 


(142  Cal.  239) 
BENNETT  v.  BEADLE    (S.  P.  2,640.) 
(Supreme  Court  of  California.    Feb.  17,  1904.) 

SHIPS— UBNS  FOR  CONSTRUCTION— C0N8TRDC- 
TION  OUT  OF  STATE. 
1.  There  can  be  no  furnishing  of  materials  in 
this  state  for  the  construction  of  a  shin  wholly 
constructed  in  another  state,  within  Code  Civ. 
Proc.  8  813,  giving  a  lien  on  vessels  for  work 
done  or  "materials  furnished  in  this  state  for 
their  construction." 

'  Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Francisco; 
Edward  A.  Belcher,  Judge. 

Action  by  Sanford  Bennett  against  A.  W. 
Beadle.  From  an  order  granting  defendant 
a  new  trial,  plaintiff  appeals.    Affirmed. 

Charles  P.  Eells,  for  appellant.  Rlgby  & 
Rigby  and  Nathan  H.  Franlc,  for  respond- 
ent 

ANGELLOTTI,  J.  This  action  was 
brought  by  the  assignee  of  various  parties 
who  furnished  materials  used  in  the  con- 
struction and  equipment  of  the  steam  vessel 
Santa  Ana  against  the  oAvner  of  said  ves- 
sel, to  have  the  amount  due  therefor  deter- 
mined and  adjudged  a  lien  upon  the  vessel, 
and  to  have  the  vessel  sold  in  satisfaction 
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thereof.  Plaintiff  had  Judgment,  and  de- 
fendant duly  made  a  motion  for  a  new  trial, 
which  motion  was  granted  by  tl^e  trial  court. 
This  appeal  was  taken  by  plaintiff  from  "the 
order  granting  defendant's  motion  for  a  new 
trial. 

All  of  the  materials  for  which  it  is  here 
sought  to  enforce  a  lien  were  furnished  by 
mercantile  firms  and  corporations  doing  busi- 
ness in  the  city  and  county  of  San  Francis- 
co, state  of  California,  to  the  firm  of  H.  R. 
Reed  &  Son,  ahipbvdlderg  at  Ooos  Bay,  in  the 
state  of  Oregon,  to  be  used  by  them  in  the 
construction  of  "a  vessel"  then  building  at 
Coos  Bay,  Or.  Said  Reed  &  Son  had  enter- 
ed Into  a  contract  with  defendant,  a  resident 
of  San  Francisco,  Cal.,  to  construct  for  him 
the  hull  of  a  vessel  a,t  said  Coos  Bay  for  the 
sum  of  $25,280,  and  to  deliver  the  same  to 
him  at  the  place  of  building,  free  from  all 
liens.  In  pursuance  of  such  contract.  Reed 
&  Son  constructed  the  hull  of  the  vessel 
Santa  Ana  at  said  place,  and  the  vessel  was 
finally  launched  by  them  at  said  place,  and 
there  delivered  to  defendant  When  so  de- 
livered, the  contract  had  not  been  entirely 
fulfilled,  but  defendant  completed  the  hull  in 
Oregon  sufiiciently  to  enable  him  to  tow  her 
to  San  Francisco,  and  at  the  time  this  ac- 
tion was  begun  he  was  engaged  In  putting  in 
her  engines  and  In  completing  her  hull  and 
equipment  In  San  Francisco  Bay.  The  ma- 
terials in  question  were  ordered  by  Reed  & 
Son  through  their  agents  In  San  Francisco, 
and  ■were  charged  upon  the  books  of  the  ven- 
dors against  said  Reed  &  Son,  and  In  some 
Instances  against  their  San  Francisco  agent. 
They  -were  packed  by  the  vendors  In  San 
Francisco,  there  marked  and  labeled,  ad- 
dressed to  "H.  R.  Reed  &  Son,  Coos  Bay, 
Oregon,"  and  by  the  vendors  delivered  to 
steamship  companies  in  San  Francisco,  to  be 
delivered  as  addressed.  They  were  so  de- 
livered by  the  steamship  companies  at  Coos 
Bay,  Or.,  and,  having  been  there  received 
by  Reed  &  Son,  were  by  them  there  used 
in  the  construction  and  -equipment  of  the 
hull  of  the  Santa  Ana  before  the  launching 
•  thereof  and  the  delivery  to  defendant.  The 
contract  between  Reed  &  Son  and  defendant 
provided  that  all  of  the  property  In  said  ves- 
sel, as  the  same  progressed  In  construction, 
should  immediately  pass  to,  and  be  vested 
In,  defendant  Upon  these  facts,  defendant 
moved  for  a  nonsnlt  upon  the  ground  that 
the  evidence  failed  to  show  any  cause  of  ac- 
tion against  defendant  or  for  a  Hen  against 
the  vessel.  This  motion  was,  denied,  and  the 
ruling  of  the  court  denying  such  motion  was, 
assigned  as  error. 

Defendant  Introduced  evidence  showing 
that  he  did  not  order  or  purchase  any  of  said 
materials,  or  use  any  of  the  same  in  con- 
structing, repairing,  or  equipping  the  vessel 
in  the  state  of  California,  and  also  that  he 
had  paid  said  Reed  &  Son  for  the  construc- 
tion of  the  vessel  all  but  about  |90  of  the 
coiitract  price.    The  findings  of  the  court 


were  attacked— especially  those  to  the  effect 
that  the  materials  were  furnished  or  deliv- 
ered to  Reed  &  Son,  at  the  city  and  county  of 
San  Francisco,  for  the  construction  and 
equipment  of  said  vessel  Santa  Ana.  The 
only  basis  of  plaintiff's  claim  against  the 
property  of  defendant,  'wbo  was  In  no  way 
personally  liable  tat  the  value  of  the  mate- 
rials sold  and  delivered  to  Reed  &  Son,  and 
of  whose  Interest  In  the  vessel  plalntUTs  a»- 
slgnors  apparently  had  no  knowledge  at  the 
time  of  furnishing  the  materials,  is  section 
813,  Code  Civ.  Proc.,  giving  a  lien  on  ves- 
sels in  certain  cases.  That  section  provides, 
among  other  things,  that  all  steamers,  ves- 
sels, and  boats  are  liable  "for  work  done  or 
materials  furnished  In  this  state  for  their 
construction,  repair  or  equipment";  that  de- 
mands for  such  causes  constitute  liens  there- 
on, but  that  "such  liens  only  continue  In 
force  for  the  period  of  one  year  from  the 
time  the  cause  of  action  accrues."  Conced- 
ing that  the  delivery  of  the  materials  in  San 
Francisco  by  plaintiff's  assignors  to  common 
carriers  for  Reed  &  Son,  the  shipbuilders, 
was  a  delivery  to  the  shipbuilders  sufiScIent 
to  bind  them  pei-sonally,  it  was  not  tha  "fur- 
nishing" of  the  materials  "for  the  construc- 
tion of  the  vessel"  contemplated  by  the  stat- 
ute. Such  a  delivery  to  the  shipbuilders 
could  not  of  itself  create  a  lien,  for  the  ma- 
terials BO  furnished  might  never  find  their 
way  to  the  vessel,  or  be  used  for  the  benefit 
thereof.  The  theory  upon  which  such  a  lien 
Is  given  upon  the  property  of  one  who  Is  In 
no  way  personally  liable  for  the  debt  is  that 
the  services  or  materials  secured  thereby 
have  gone  Into  the  property,  and  that  those 
who  furnished  them  have  in  part  created  the 
very  property  to  which  the  lien  attaches. 
As  is  claimed  by  plaintiff's  counsel,  the  sub- 
division of  section  813,  Code  Civ.  Proc,  rela- 
tive to  liens  on  vessels  for  materials  furnish- 
ed for  their  construction,  and  the  sections 
of  our  law  relative  to  mechanics'  liens  on 
buildings  and  other  structures,  derive  their 
being  and  authority  from  one  common 
source,  viz.,  section  15  of  article  20  ot  the 
Constitution  of  this  state.  "That  section  pro- 
vides that  mechanics  and  materialmen  shall 
have  a  Hen  upon  the  property  "upon  which 
they  have  bestowed  labor  or  famished  ma- 
terial, for  the  value  of  such  labor  done  and 
material  furnished."  .  Section  1183,  Code  CSv. 
Proc.,  providing  forllens  upon  buildings  and 
other  structures,  declares  that  "mechanics, 
materia]  men  •  •  •  performing  labor  np- 
on  or  furnishing  materials  to  be  used  In 
the  construction  •  •  *  of  any  building, 
•  •  •  shall  have  a  Hen  upon  the  prtyp- 
erty  upon  which  they  have  bestowed  labor 
or  furnished  materials,"  etc.  It  is  flrmly 
settled  In  this  state  that,  although  materials 
may  be  furnished  with  the  agreement  that 
they  are  to  be  used  In  a  specified  building, 
the  materialman  will  have  no  Hen  upon  that 
buUdIng  for  the  value  of  any  snch  materials 
that  are  not  actually  used  therein.    Silvester 


Digitized  by 


Google 


Cal.) 


PEOPLE  T.  KENNEDY. 


845 


V.  Ooe  Q.  M.  Ck).,  80  Cal.  510,  22  Pac.  217; 
Be^Fick  ▼.  Mulr,  83  Cal.  308,  23  Paa  389; 
EoebUng  Sons  Co.  t.  Bear  Valley  Irr.  Co., 
«»  Cal.  488,  34  Pac  80;  Wilson  v.  Nugent, 
125  Cal.  280,  284,  57  Pac.  1008.  Unless  so 
Tised  In  the  building,  tbey  are  not  "furnish- 
«d  upon"  tbe  same.  Tbe  Constitution  and 
tbe  section  of  the  statute  last  quoted  give  the 
materialmen  a  lien  "upon  the  property  upon 
-which  they  have  •  •  •  furnished  mate- 
rials." Tbe  ConstltntlMi  and  section  813, 
Code  Civ.  Proc,  give  to  the  materialman  a 
lien  upon  tbe  vessel  "upon  iwhlch"  be  has 
furnished  materials,  for,  as  Is  claimed  by 
plaintiff,  the  statutes  are  undoubtedly  in 
pari  materia  In  this  respect,  and  the  words 
"all  •  •  •  vessels  •  •  •  are  liable 
tor  •  •  •  materials  furnished  •  •  • 
for  their  construction,"  In  the  section  rela- 
tive to  liens  on  vessels,  mean  tbe  same  thing 
«s  the  words  "material  men  •  •  •  fur- 
nishing materials  •  •  •  shall  have  a  Hen 
upon  the  property  npon  which  they  have 
•  •  •  furnished  materials,"  in  the  section 
relating  to  liens  upon  buildings.  In  tbe  one 
case.  It  Is  tbe  furnishing  to  tbe  vessel  that 
creates  tbe  lien;  in  tbe  other,  It  is  tbe  fur- 
nishing to  tbe  building  or  other  structure 
that  creates  tbe  lien.  If  this  be  true,  it  is 
apparent  that  there  cannot  be,  within  tbe 
meaning  of  our  statute,  any  furnishing  of 
materials  "in  this  state"  for  tbe  construc- 
tion of  a  vpssel  which  is  wholly  constructed 
tti  another  state,  and  that  materials  which 
are  pw  into  vessels  In  another  state  cannot 
be  helA  to  have  been  "famished  in  this  state 
for  their  construction." 

Plaintiff,  to  sustain  his  claim  that  the  ma- 
terials were  "furnished  In  this  state,"  relies 
upon  the  case  of  Tibbetts  v.  Moore,  23  Cal. 
208,  construing  a  section  of  the  mechanics' 
lieu  statute  then  in  force,  providing  that  the 
liens  created  by  tbe  act  shall  be  preferred 
to  every  other  lien  which  shall  have  attach 
«d  upon  the  property  subsequent  to  the  time 
tbat  tbe  first  of  tbe  materials  were  furnish- 
ed. It  was  there  held,  in  determining  the 
question  as  to  whether  p.  mortgage  or  lien 
for  materials  was  the  superior  Hen,  tliat  the 
Urst  of  the  materials  were  furnished.  Within 
tbe  meaning  of  that  statute,  when  they  were 
■delivered  <«  ready  for  delivery  at  the  place 
where  tbe  materialman  had  agreed  to  de- 
liver them  under  tbe  contract,  which  in  tbat 
case  was  some  distance  from  tbe  building. 
'Without  questioning  the  correctness  of  that 
•decision  as  to  tbe  particular  matter  there  in- 
volved, it  will  be  observed  tbat  tbe  wmiI 
"furnished,"  there  construed,  was  used  In 
relation  to  a  different  subject-matter  from 
tbat  here  under  discussion,  viz.,  the  question 
■of  priority  of  liens,  which  Is  now  embraced 
in  section  1186,  Code  Civ.  Proc.,  whereby  the 
materialman's  lien  Is  preferred  to  liens  at- 
taching subsequent  to  the  time  when  the  ma- 
-terlals  "are  commenced  to  be  furnished." 
The  "furnishing"  Involved  in  this  case  is  one 
'Whicfa  of  itself,  under  tbe  express  wocding 


of  tbe  statute,  creates  the  Hen;  and,  aa  we 
have  seen,  such  a  lien  can  arise  only  upon 
tbe  furnishing  upon  tbe  building  or  veasel. 
Under  tbe  construction  of  tbe  statute  con- 
tended for  by  plaintiff,  we  would  be  compel- 
led to  hold  that  the  Legislature  of  this  state 
Intended  to  give  a  lien  upon  property  situate 
without  tbe  Umtts  of  tbe  state,  for  what- 
ever lien  is  given  by  tbe  statnte  attaches 
Immediately  upon  tbe  furnishing  of  tbe  ma? 
terials,  and  continues  In  force  for  only  one 
year  after  tbe  cause  of  action  accrues,  dur- 
ing tbe  whole  of  which  time  tbe  vessel  may 
be  without  tbe  limits  of  the  state.  The  Leg- 
islature has  no  power  to  Impose  a  lien  upon 
property  situate  without  tbe  state.  Beddy 
V.  Tlnkum,  60  Gal.  458,  467.  And  tbe  statute 
makes  no  provision  for  tbe  subsequent  crea- 
tion of  a  Hen  by  tbe  act  of  tbe  vessel  com- 
ing within  tbe  jurisdiction  of  tbe  state.  See, 
in  this  connection,  Moores  ▼.  Lunt,  1  Hun, 
650,  652;  McDonald  v.  The  Nimbus,  137  Mass. 
360.  It  would  seem  to  be  clear,  as  contend- 
ed by  defendant,  tbat  if,  by  reason  of  the 
vessel  being  In  another  state,  no  Hen  is  cre- 
ated when  tbe  materials  are  furnished,  there 
Is  nothing  to  enforce  when  she  comes  with- 
in tbe  Jurisdletlon. 

Construing  the  subdivision  of  section  813, 
Code  Civ.  Proc.,  in  question,  strictly  in  pari 
materia  with  tbe  mechanics'  Hen  law,  we 
are  satisfied  tbat  it  gives  a  Hen  for  mate- 
rials furnished  to  the  contractor  for  the  con- 
struction of  a  vessel  only  when  tbe  materials 
are  furnished  "to  the  vessel"  in  this  state. 
See,  in  this  connection,  Tbe  Phoenix  Iron 
Co.  V.  Vessels,  127  N.  T,  206,  211,  27  N.  B. 
841.  This  being  our  conclusion.  It  Is  unnec- 
essary to  consider  tbe  question  as  to  tbe  ap- 
pllcabUlty  of  tbe  decisions  of  tbe  federal 
courts,  where  it  Is  well  settled  that  the  right 
of  a  maritime  lien  depends  upon  tbe  locality 
of  tbe  vessel  at  tbe  time  tbe  supplies  are 
furnished  or  the  repairs  made.  See  19  Am. 
&  Kng.  Ency.  of  Law  (2d  Ed.)  p.  1106;  The 
VIgilancia  (D.  C.)  68  Fed.  698,  700. 

The  question  as  to  the  proper  construction 
of  other  subdivisions  of  section  813,  Code 
Civ.  Proc.,  relating  to  Uens  for  services  ren- 
dered on  board  and  supplies  furnished  at  tbe 
request  of  owners,  masters,  agents  or  con- 
signees," and  for  nonperformance  or  malper- 
formance  of  contracts  for  transportation 
made  by  "owners,  masters,  agents,  or  com- 
panies," is  in  no  way  material  to  the  ques- 
tion here  Involved. 

Tbe  order  granting  a  new  trial  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DTKB;  J, 

(7  C*l.  Uiir«p.  IM) 
PEOPLE  T.   KENNEDY.    (Cr.   1,051.) 
(Sapreme  Court  ot  California.    Feb.  15,  1904.) 

HOMICIDB— RBVIBW— NEW    TRIAI^-^NStlFFI- 

CIsa^CY  OF  KVIDENCB. 

1.  The  court  properly  granted  a  new  trial  ia 

a  prosecution  for  murder  where  the  only  direct 

testimony  against  defendant  was  that  of  an  ac- 
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^ramplice,  and  the  cMToboratJng  testimonj  was 
tnsufficient  to  connect  him  with  the  commission 
Dt  the  offense  so  as  to  justify  a  conviction,  even 
assuming  that  the  accomplice's  testimony,  if 
true,  was  sufficient  for  that  purpose. 

In  Banc.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  Carroll 
Cook,  Judge. 

William  B.  Kennedy  was  convicted  of  mur- 
der, and  from  an  order  granting  a  new  trial, 
the  people  appeal.    Affirmed. 

U.  S.  Webb,  Atty.  Gen.,  E.  B.  Power,  Lew- 
is F.  Byington,  DIst  Atty.,  and  I.  Harris, 
Asst.  Dlst.  Atty.,  for  the  People.  William  H. 
Schooler  and  A.  S.  Newburgb,  for  respondent. 

SHAW,  J.  The  defendant  was  charged 
with  the  crime  of  murder,  and  upon  the  trial 
a  verdict  was  returned  finding  blm  guilty  of 
murder  of  the  fli-st  degree.  Thereupon,  on 
his  motion,  the  court  granted  a  new  trial, 
on  the  ground,  among  others,  that  the  only 
direct  testimony  against  the  defendant  was 
that  of  an  accomplice,  and  that  there  was  no 
sufficient  corroborating  testimony  to  connect 
him  with  the  commission  of  the  olTense. 
From  this  order  the  plaintiff  appeals. 

Upon  an  examination  of  the  testimony  we 
are  of  the  opinion  that  the  action  of  the 
court  was  correct.  There  is  scarcely  any 
corroborating  evidence  tending  to  connect  the 
defendant  with  the  comniisRion  of  the  crime, 
and  certainly  not  enough  to  justify  a  con- 
viction, even  if  it  be  assumed  that  the  tes- 
timony of  the  accomplice.  If  true,  was  suffi- 
cient for  that  purpose.  From  a  reading  of 
that  testimony  we  are  in  grave  doubt  wheth- 
er the  court  should  not  have  granted  the 
motion  upon  the  ground  that  there  was  no 
evidence  sufficient  to  convict 

The  order  appealed  from  is  affirmed. 

We  concur:  ANGELIiOTTI,  J.;  McFAR- 
LAND,  J.;  LORIGAN,  J.;  HENSHAW,  J.; 
VAN  DYKE,  J. 


(142  Cal.  245) 

LIMA  V.   COUNTY   BANK  OP  SAN   LUIS 

OBISPO  et  al.    (L.  A.  1,193.) 

(Supreme  Court  of  California.    Feb.  17,  1904.) 

HOMESTEAD— EVIDENC  E— SUFFICIENCY— 
INSTRUCTION. 

1.  Where  it  appears  that  a  property  owner  at 
the  time  of  filing  a  declaration  of  homestead 
was,  with  his  family,  usin^  the  place  as  a  home, 
nnd  that  it  was  at  that  tune  being  used  for  no 
other  purpose,  proof  of  previous  use  for  hotel 
and  otner  purposes  is  unavailing  to  prevent  the 
property  being  impressed  with  the  character  of 
a  homestead. 

2.  Where  the  evidence  was  sufficient  as  matter 
of  law  to  impress  property  in  controversy  with 
the  character  of  a  homestead,  an  erroneous  in- 
struction regarding  the  use  to  which  the  proper- 
ty could  be  put  without  depriving  it  of  its  home- 
stead character  was  not  cause  for  reversal  of  a 
judgment  based  on  a  finding  that  the  property 
was  a  homestead. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court.  San  Luis  Obispo 
County;   E.  P.  Unangst,  Judge. 


Action  by  J.  P.  Lima  against  the  Cotmty 
Banli  of  San  Luis  Obispo  and  others.  From 
a  Judgment  for  plaintiff,  and  an  order  deny- 
ing a  motion  for  a  new  trial,  Jose  De  Souza 
Brazil  appeals.    Affirmed. 

W.  H.  Spencer,  for  app^ant  P.  A.  Dom 
and  Wm.  Shlpsey,  for  respondent 

GRAY,  O.  This  is  an  acUon  to  quiet  title. 
A  Jury  returned  a  g^ieral  verdict  in  favtw 
of  plaindfE.  The  court  ad<H>ted  the  verdict, 
and  also  found  that  all  the  allegations  of  the 
complaint  were  true.  The  defendant  Brazil 
appeals  from  the  judgment  against  him  and 
from  an  order  denying  his  motion  for  a  ne-w 
trial. 

The  appellant  claimed  title  to  the  prfemises 
in  conti-oversy  by  virtue  of  an  ezecuti(»i  sale 
and  ii^uance  to  him  of  a  sheriffs  certificate 
of  said  sale.  The  plaintiff  was  and  had  l>een 
for  a  long  time  prior  to  such  sale  the  owner 
and  occupant  of  the  property,  and  claimed 
title  as  against  the  execution  sale  by  virtue 
of  a  declaration  of  homestead  duly  filed  prior 
to  the  entry  of  judgment  in  the  action  in 
which  the  sale  was  had.  The  validity  of  the 
homestead  Is  questioned  by  appellant  The 
sole  contention  in  this  behalf  Is  that  tbe 
declaration  did  not  impress  the  property  with 
the  character  of  a  homestead  because  tbe 
same  was  used  principally  tor  hotel  purposes. 
It  appears  from  the  evidence  that  the  prop- 
erty in  question  is  situated  in  the  city  of  San 
Luis  Obispo,  at  tbe  southeasterly  comer  of 
Uiguera  and  Nipoma  streets,  and  fronts  50 
feet  on  Hlguera  and  140  feet  on  Nipoma 
street.  On  this  lot  there  is  a  two-story  wood- 
en house,  30  by  50  feet,  built  In  1877.  There 
are  also  a  cow  shed  and  other  small  out- 
houses on  the  lot  This  place  bad  been  oc- 
cupied as  the  residence  and  home  of  the 
plaintiff  and  his  family  since  he  married  his 
wife  and  took  her  there  in  1877.  His  chil- 
dren had  all  been  born  there,  and  his  wife 
had  died  there.  He  had  bad  no  other  home 
sihce  1877,  and  was  living  In  that  house  widi 
four  of  bis  children  at  the  time  the  declara- 
tion was  filed.  He  had  previously  nsed  tbe 
property  for  purposes  additional  to  that  of  a 
resideuce.  At  one  time  he  bad  a  small  gro- 
cery store  in  one  room  of  the  house,  at  an- 
other time  he  had  a  saloon  In  another  room, 
and  for  all  the  time  previous,  except  per- 
haps from  early  in  1897  to  December,  1890, 
he  had  kept  a  few  lodgers  and  boarders  in 
the  house  and  had  run  It  as  a  hotel.  In 
December,  1899,  he  had  renewed  this  bote! 
business,  but  In  May,  1900,  before  the  decla- 
ration was  filed,  he  bad  discontinued  the 
hotel  business  entirely.  On  the  17th  day  of 
May,  1900,  on  which  day  the  declaration  of 
homestead  was  filed,  the  evidence,  without 
conffict,  shows  that  the  place  was  occupied 
by  the  plaintiff  and  his  family  as  a  residence 
and  home  and  that  no  other  business  of  any 
kind  was  being  carried  on  there.  It  is  be- 
yond question  that  the  property  was  impress- 
ed with  the  character  of  a  homestead  by  the 
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filing  of  the  declaration.  Heatbmaji  ▼. 
Holmes,  M  CaL  291,  29  Pac.  404,  and  cases 
cited. 

Appellant  complains  of  an  Instruction  given 
by  the  court  tp  the  Jury  as  follows:  "The 
use  of  a  building  partly  or  evea  chiefly  for 
business  purposes  or  the  renting  of  a  part 
of  it  does  not  deprive  the  owner  of  the  bene- 
fit of  his  exemption  of  the  building  as  a 
homestead,  if  the  building  is  and  continaes 
to  be  the  bona  fide  residence  of  the  claimant 
and  his  family,"  etc.  Conceding,  without  de- 
ciding, that  this  instruction  might  be  con- 
sidered erroneous  in  a  case  where  it  was 
material,  and  also  conceding,  with  the  same 
qualification,  that  this  is  a  case  in  which 
the  parties  were  entitled  to  a  Jury  trial  as  a 
matter  of  right,  and  that  the  jury  should 
have  received  proper  instructions,  yet  we  are 
satisfied  that  the  case  should  not  be  reversed 
on  account  of  the  said  instruction.  The  evi- 
dence as  to  the  use  to  which  uie  property 
was  devoted  at  the  time  of  the  filing  of  the 
homestead  declaration  was  of  such  a  char- 
acter that  it  could  be  said  as  a  matter  of 
law  that  the'  declaration  impressed  the  prop- 
erty with  the  character  of  a  homestead;  and 
it  would  not  have  been  out  of  place,  so  far 
as  that  proposition  was  concerned,  for  the 
court  to  have  advised  the  Jury  that  their 
verdict  should  have  been  for  the  plaintiff. 
Had  the  verdict  been  other  than  it  was,  the 
court  should  liave,  and  no  doubt  would  have, 
set  It  aside  as  contrary  to  the  undisputed 
evidence  to  the  effect  that  plaintiff  with  his 
family  were  using  the  place  as  a  home,  and 
it  was  being  used  for  no  othM-  purpose  at 
the  date  of  the  declaration.  The  instruction, 
then,  could  not  prejudice  the  defendant,  be- 
cause, with  it  or  without  it,  the  Jury  could 
return  no  verdict  other  than  for  the  plaintiff. 
Green  v.  Ophir  C.  S.  &  G.  M.  Co.,  45  Cal. 
522;  Hughes  v.  Wheeler,  76  Cal.  230.  18  Pac. 
386;  In  re  Spencer,  06  Cal.  448,  31  Pac.  453. 

We  advise  tliat  the  judgment  and  order  be 
affirmed. 

We  concur:    CHIPMAN,  C;   SMITH,  C. 

For  the  reasons  given  in  the  foregoing  opin- 
ion, the  Judgment  and  order  are  affirmed: 
ANGELLOTTI,J.;  SHAW,J.;  VAX  DYKE,  J. 


4142  Cal.  268) 

PEOPLE  V.  OCHOA.    (Cr.  777.) 

<Snpreme  Court  of  California.     Feb.  18,  1904.) 

MURDER  OP  FEMALE— JURORS— CHALLENGE- 
PRESUMPTION  OF  MALICE— ADMISSIBILITY  OP 
EVIDENCE  —  HARMLESS  ERROR  —  INTOXICA- 
TION OP  DEFEa<DANT— I.NSTRUCTION. 

1.  The  fact  that  a  juror,  examined  on  his  voir 
dire  in  a  prosecution  for  murder,  while  showinc 
hinuself  entirely  unbinsed.  admits  that,  without 
any  opinion  as  to  defendant's  guilt  or  innocence, 
the  fact  that  the  murdered  person  was  a  woman 
would  weigh  with  him  as  tending  to  show  that 
the  liilling  was  malicious,  does  not  render  him 
incompetent  to  serve,  there  Mag  no  claim  of 
an  accidental  killing. 


2.  Where  a  juror,  examined  on  his  voir  dire 
in  a  proaeontion  for  murder,  admits  that  he  has 
an  impressiou  that  defendant  is  guilty,  and  that 
until  he  hears  evidence  to  remove  it  the  impres- 
sion will  remain,  but  declares  that  it  has  genci-- 
ated  no  prejudice  againat  defendant,  and  will 
not  prevent  him  from  trying  the  case  fairly, 
and  that  he  will  require  full  proofs  of  all  the 
facts  before  finding  a  verdict  against  defend- 
ant, he  is  not  shown  incompetent  to  serve. 

3.  In  a  prosecution  for  the  murder  of  a  wo- 
man who  had  lived  with  accused  as  his  wife, 
accused  when  testifying  was  asked  by  his  coun- 
sel what  was  the  wife's  conduct,  and  whether 
she  was  "straight."  An  objection  was  sustain- 
ed. Accused  then  testified  that  thej^  loved  each 
other,  and  he  never  had  any  previous  trouble 
with  the  woman.  Held,  that  sustaining  the  ob- 
jection was  not  ground  for  reversal. 

4.  In  a  prosecution  for  wife  murder,  sustain- 
ing an  objection  to  a  question  asked  defendant 
by  bis  attorney  as  to  who  supported  the  family 
is  proper. 

6.  Where,  in  a  prosecution  for  wife  murder, 
an  objection  by  the  people  is  sustained  to  a 
question  asked  defendant  as  to  whether  his  wife 
stopped  at  a  certain  house  with  his  consent,  but 
defendant  without  further  objection  fully  de- 
tails the  circumstances  under  which  she  went 
there,  and  the  objections  and  remonstrances  on 
his  part,  there  is  no  ground  for  reversal. 

6.  Where  the  court  gives  that  portion  of  an 
instructiou  requested  in  a  prosecution  for  mur- 
der, which  declares  that  the  drunkenness  of  de- 
fendant is  to  be  considered  in  determining  the 
degree  of  the  offense,  the  fact  that  it  strikes  out 
another  portion  containing  the  same  proposition 
is  not  error. 

In  Banc.  Appeal  from  Superior  Court, 
Kem  County;  W.  M.  Conley,  Judge. 

Francisco  Ochoa  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

E.  J.  Emmons,  Alvln  Fay,  and  Dibble  & 
Dibble,  for  appellant  U.  S.  Webb,  Atty. 
Gen.,  for  the  Peo{de. 

BE.\.TTY,  O.  J.  The  defendant  was  con- 
victed of  murder  in  the  first  degree,  and  the 
death  penalty  imposed.  He  appeals  from  the 
judgment  and  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

The  facts  of  the  case  are  few  and  simple. 
The  defendant  had  been  living  for  several 
years  with  a  woman  sometimes  called  Maria 
and  sometimes  Bscolastlca  Barera.  They 
were  not  married,  but  he  testified  that  by 
their  friends  and  rehitives  they  were  regard- 
ed as  man  and  wife.  For  some  reason  she 
left  him,  and  went  to  live  at  the  house  of  a 
woman  named  Lou  Ross,  In  the  town  of 
Bakersfield.  He  says  he  tried  to  persuade 
her  to  leave  the  bouse  of  I>ou  Ross,  which  he 
regarded  as  a  place  of  ill  repute,  and  return 
to  him,  but  she  refused  to  do  so.  After- 
wards, when  he  was  drinking  in  a  saloon 
with  Mie  of  his  friends,  Ix>u  Ross  accosted 
him;  toid  him  that  he  was  a  cuckold;  that 
Escolastica  was  sleeping  with  a  man  named 
Tadeo  Ollvera;  and  taunted  him  with  being 
so  little  of  a  man  as  to  submit  to  the  wrong. 
.\fter  this  he  continued  drinking,  he  says, 
and  does  not  remember  what  ensued.  What 
did  happen,  as  shown  by  the  evidence  for  the 

1[  S.  See  Jury,  voL  SI,  CenL  Dig.  {{  462,  «66. 
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people,  was  that  some  boors  later  he  broke 
into  the  bouse  of  Lou  Roes,  where  the  two 
women  were  sleeping,  asked  where  Maria 
(Elscolastlca)  Barera  was,  and  when  he  dis- 
covered her,  cowering  nnder  the  bed  cover- 
ing, sprang  upon  b»  with  the  words,  "Here 
you  are,  you  bitch!"  and  shot  her.  No  ques- 
tion is  made  as  to  defendant's  guilt  of  the 
crime  of  murder,  but  it  is  claimed  in  his  t>e- 
half  that  there  was  a  question  as  to  the  de- 
igree  of  the  crime,  and  that  the  court  erred  in 
its  instructions  bearing  upon  this  point,  and 
also  in  its  rulings  upon  objections  to  testi- 
mony and  challenges  to  Jurors. 

The  evidence  upon  which  counsel  contend 
that  the  Jury,  if  properly  instructed,  might 
have  found  a  verdict  of  murder  in  the  sec- 
ond degree,  was  tliat  of  the  defendant  that 
some  years  prior  to  the  homicide  he  tiad  suf- 
fered a  sunstroke,  from  the  effects  of  which 
he  had  never  recovered,  and  that  at  the  time 
of  the  homicide  he  was  deeply  intoxicated. 
As  to  the  intoxication,  he  was  corroborated 
by  other  witnesses,  but  not  very  decisively. 
The  contention  of  counsel  is  that  liis  intoxi- 
cation, operating  upon  a  brain  permanently 
injured  by  sunstroke,  may  well  have  deprived 
him  of  the  capacity  to  form  the  deliberate 
purpose  to  kill  essential  to  the  crime  of  mur- 
der in  the  first  degree,  and  therefore  that  any 
error  of  the  court  in  overruling  a  challenge 
to  a  Juror  for  bias,  or  in  excluding  testimony 
as  to  the  relations  between  him  and  deceased 
prior  to  the  killing,  or  in  instnicting  the  Jury 
as  to  the  purpose  for  which  the  evidence  of 
intoxication  was  admitted,  ttecame  highly 
material. 

Upon  this  general  statement  of  the  case 
n'e  proceed  to  consider  the  several  exceptions 
to  the  rulings  of  the  trial  court  which  have 
oeen  urged  in  support  of  the  appeal. 

1.  It  is  contended  that  the  court  erred  in 
denying  the  challenges  for  actual  bias  to  the 
Jurors  Pierce  and  Howard.  The  direct  evi- 
dence of  Pierce  given  upon  bis  voir  dire, 
nnd  upon  which  defendant's  challenge  was 
oased,  reads  as  follows:  "I  reside  three  miles 
west  of  Bakersfield.  Resided  tbere  diuing 
the  month  of  May,  ltiU9.  I  was  in  town 
frequently.  I  take'  the  dally  papers.  I  have 
lived  in  that  home  about  11  years.  I  have 
an  extended  acquaintance  here  in  the  town. 
I  remember  hearing  aI>out  this  alleged  of- 
fense at  the  time  it  happened.  The  papers 
at  that  time  bad  pretty  extensive  accounts 
as  to  what  they  represented  as  being  the 
truth.  I  read  them  at  the  time.  X  do  not 
remember  of  ever  talking  with  anybody 
about  the  case.  I  do  not  remember  of  any 
one  talking  in  my  presence  about  it.  I  do 
not  I'emember  at  the  present  time  what  the 
accounts  were.  I  did  not  form  any  opinion 
as  to  the  guilt  or  innocence  of  the  defendant. 
I  have  not  any  opinion  now.  I  have  no 
prejudice  in  my  mind  because  of  the  fact 
that  one  man  has  killed  another.  Q.  Now, 
carrjing  that  still  further,  Mr.  Pierce,  is 
there  any  prejudice  in  your  mind  by  reason 


of  the  fact  that  the  party-  deceased  was  a 
woman?  Does  tbat  raise  any  iH«Judice  in 
your  mind  or  bias?  A.  Well,  I  don't  hardly 
know  how  to  answer  that.  It  always  seems 
a  little  hard  to  kill  a  woman,,  naturally.  Q. 
Then  If  it  was  proven  here  by  the  testimony 
that  the  defendant  here  did  kill  a  woman 
tliat  very  fact  of  itself,  without  any  further 
evidence,  would  create  a  prejudice  and  bias 
as  against  the  defendant,  in  your  mind, 
would  it  not?  A.  Weil,  of  course.  Just  the 
way  I  stand  now  It  would  naturally,  I  sup- 
pose. Q.  And  it  would  take  less  evidence  in 
that  case,  Mr.  Pierce,  to  prove  malice  in  this 
crime  that  is  charged,  than  it  would  in  the 
case  where  the  party  killed  was  a  man, 
would  it  not?  A.  I  believe  It  would.  Q. 
Then,  if  the  testimony  and  the  information 
In  this  case  should  show  and  does  show  ttiat 
the  defendant  is  charged  with  baving  kUled 
a  woman,  that  fact  of  itself,  if  the  killing  is 
proved,  raises  a  bias  and  prejudice  as  against 
the  defendant,  in  yoiu*  mind?  A.  I  tbin^  it 
would  to  tliat  extent  Q.  Then  it  would  re- 
quire less  evidence,  in  other  words,  for  you 
to  form  a  clear  and  decided  opinion  as  to  the 
guilt  of  the  defendant  where  the  proof  is  tbat 
be  killed  a  woman  than  It  would  where  the 
proof  was  that  he  killed  a  man?  A.  I  think 
so.  I  think  it  would  take  a  little  stronger 
evidence." 

Upon  this  evidence  alone  the  court  would 
have  been  fully  Justified  in  denying  the  chal- 
lenge. The  Juror  showed  himself  to  l>e  en- 
tirely unbiased,  but  admitted  tliat  as  he  then 
stood,  i.  e.,  without  any  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  and  with- 
out evidence  upon  which  to  base  an  opinion, 
tlie  fact  tbat  be  had  killed  a  woman.  If  that 
fact  was  proved,  would  help  to  convince  him 
that  the  killing  was  malicious.  Tbere  was 
here  no  suggestion  of  an  accidental  killing, 
and  the  whole  effect  of  the  Juror's  testimony 
was  that'In  case  of  an  intentional  killing  the 
fact  that  a  woman  is  the  victim  Is  in  itself 
something  added  to  the  ordinary  presumption 
of  malice.  We  suppose  that  this  opinion  is 
shared  by  every  reasonable  man,  and  it  is 
founded  upon  facts  of  universal  cognizance. 
Women  are  weaker  than  men,  less  capable 
of  inflicting  injury,  qnd  the  necessity  of 
using  force  against  them  is  less.  What  a 
woman  can  do  will  not  ordinarily  amount  to 
that  provocation  whlcli  is  in  law  suiticient 
to  reduce  a  homicide  to  manslaughter  or  Jus- 
tify a  resort  to  the  extrelne  measure  of  tak- 
ing life  in  self-defense.  For  tliese,  and  for 
other  reasons,  the  killing  of  a  woman  by  a 
man  Is,  in  the  absence  of  evidence  as  to  the 
particulars  of  the  affair,  more  likely  to  be 
without  Justification,  excuse,  or  mitigation 
than  the  killing  of  a  man.  Her  weakness  in 
comparison  to  his  strength  is  an  item  of  evi- 
dence having  a  material  bearing  upon  the 
question  of  guilt. 

But  the  challenge  to  the  Juror  was  not  sub- 
mitted upon  the  above-quoted  evidence  alone. 
He  was  further  examined  by  the  district  at- 
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ttMitey,  and,  while  be  admitted  that  he  would 
consider  the  fact  that  the  deceased  was  a 
woman,  he  wonid  consider  that  fact  in  con- 
nection with  all  other  facts  proven  in  mak- 
ing up  his  verdict.  Upon  the  whole  evidence 
the  court  was  Justified,  Irrespective  of  what 
has  been  said.  In  holding  the  juror  free  of 
bias. 

The  Juror  Howard  had  not  discussed  the 
case  or  heard  it  discussed,  and  he  bad  not 
read  the  newspaper  accounts  of  the  killing, 
but  be  had  read  about  the  arrest  of  the  de- 
fendant. On  bis  voir  dire  he  thus  described 
bis  state  of  mind:  "I  don't  think  I  formed 
any  (pinion  as  to  the  guilt  or  Innocence  of 
the  defendant  from  what  I  read  at  that  time. 
I  don't  know  that  1  have  now  any  impression 
or  opinion  as  to  his  guilt  or  innocence.  I 
wouldn't  without  hearing  the  evidence.  If 
I  should  be  excused  for  some  reason,  and 
should  be  met  on  the  street  and  asked  the 
question,  'What  do  you  think  about  that  de- 
fendant? Do  you  think  him  guilty  or  not?' 
I  don't  think  that  I  would  say  that  I  thought 
he  was  innocent.  Until  he  was  proven  inno- 
cent I  have  an  impression  on  my  blind  that 
I  think  he  is  guilty.  Q.  And  if  yoif  went  in 
the  box  then  you  would  go  In  with  the  Im- 
pression at  the  present  time  that  be  was 
guilty?  A.  No;  I  should  require  evidence  to 
prove  it  I  couldn't  say  that  he  was  guilty. 
Q.  You  say  that  you  have  an  impression  that 
he  (is)  guilty  at  the  present  time?  A.  I  have, 
without  hearing  any  evidence.  Q.  And  if 
you  should  so  In  the  jurj' box  with  that  state 
of  mind  at  the  present  time  you  would  be- 
lieve bim  guilty?  A.  Yes.  sir.  Q.  And  it' 
would  be  necessary  for  the  defendant  to  fur- 
nish some  evidence  to  remove  that  opinion 
before  your  mind  would  be  entirely  unbiased, 
would  It  not?  A.  Yes,  sir.  Q.  Would  that 
impression  that  you  have  at  the  present  time, 
if  you  were  in  the  position  of  the  defendant, 
would  you  be  willing  to  be  tried  by  twelve 
men  who  felt  towards  you  and  yonr  case 
the  same  as  you  now  feel  toward  the  defend- 
ant and  his  case?  A.  Yes,  sir.  Q.  You  would 
go  into  the  box  then  with  the  idea  that  you 
could  lay  aside  the  impression  that  you  have? 
A.  Yes,  sir.  Q.  Will  you  tell  me  how  It  Is  \ 
possible  for  you  to  lay  aside  that  impression  , 
of  his  guilt,  if  you  are  going  to  require  evi- 
dence to  remove  that.  In  order  to  get  your 
mind  in  an  unbiased  condition?  A.  If  the 
evidence  proved  that  he  was  innocent  I 
would  find  him  innocent.  Q.  Yon  would  re- 
quire him  to  prove  that  though?  A.  Certain- 
ly I  would."  Upon  this  evidence  the  defend- 
ant challenged.  The  people  denied  the  chal- 
lenge, and  the  juror  was  further  examined 
as  .follows:  "Q.  Mr.  Howard,  suppose  you 
were  selected  as  a  juror  in  this  case;  and  the 
prosecution  would  show  that  a  woman  was 
killed,  and  the  testimony  of  some  witness 
would  be  to  the  effect  that  this  defendant 
liere  killed  her,  without  showing  any  other 
circumstance  whatever  which  led  up  to  it, 
'<r>r  any  of  the  circumstances  at  all,  Just  the 
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mere  fact  of  killing  would  be  suflScIent  In 
your  mind  to  find  the  defendant  guilty  of 
murder?  A.  No,  sir;  I  would  require  the 
prosecution  to  go  further,  and  to  prove  all 
the  facts  in  the  case.  Q.  Now,  the  Impres- 
sion that  you  have  in  your  mind,  or  opinion 
--and  you  got  that  from  reading  the  papers 
I  beUeve?  A.  No;  1  don't  think  I  read  the 
papers  at  all.  It  was  about  the  hunting  of 
him  and  the  catching.  I  did  not  talk  with 
any  of  the  witnesses.  Q.  This  was  common 
street  talk  that  you  heard  then,  was  it?  A. 
I  didn't  pay  much  attention.  Q.  Even  with 
the  impression  that  you  had  in  your  mind, 
that  wouldn't  be  sufficient  to  piwluce  con- 
viction in  your  mind,  would  it?  A.  No,  sir. 
Q.  And  if  the  prosecution  only  went  that  far. 
and  showed  only  those  two  things,  in  that 
case,  what  would  your  verdict  be?  A.  Not 
guilty.  I  would  be  willing  to  be  tried  by 
twelve  men  In  tbe  same  frame  of  mind  to- 
ward me  and  my  case  if  I  was  being  tried 
as  I  am  toward  the  defendant  in  this  case. 
I  will  disregard  the  opinion  that  I  have  and 
render  a  fair  and  impartial  verdict  upon  the 
evidence  produced  upon  the  trial  and  the 
instructions  given  me  by  the  court  I  will 
i-equire  the  testimony  to  convict  to  come  from 
the  plaintiff— from  the  prosecution.  And  If 
the  prosecution  don't  make  out  a  case  suffi- 
ciently or  auy  more  than  you  have  stated  I 
would  not  require  the  defendant  to  go  on  the 
stand  before  I  would  find  a  vei-dlct  of  'Not 
guilty.'  Mr.  Ahem:  We  submit  the  chal- 
lenge. The  Court:  Q.  You  have  no  preju- 
dice against  the  defendant?  A.  I  have  not. 
Q.  When  you  say  that  you  have  an  impres- 
sion that  he  is  guilty,  do  you  really  mean 
that  you  have  an  impression  that  he  is  guilty 
at  the  present  time.  A.  No:  1  don't  know 
that  he  is  guilty.  Q.  You  know  that  it  is  the 
duty  of  a  juror,  when  he  is  sworn  to  try  a 
case,  to  disregard  any  impression  that  he 
may  have?  Are  you  prepared  to  say  now 
that  you  can  set  any  impression  that  you 
have  had  aside  and  enter  upon  the  trial  of 
this  case  as  if  you  had  never  heard  anything 
about  it?    A.  Certainly,  I  say  that." 

It  cannot  be  said,  as  matter  of  law,  that 
the  juror  was  by  this  evidence  conclusively 
shown  to  be  biased.  He  did  admit  that  he 
had  an  impression  tliat  the  defendant  was 
guilty,  and  that  imtil  be  beard  evidence  to 
remove  it  that  impression  would  remain,  but 
it  had  generated  no  prejudice  against  the  de- 
fendant and  would  not  prevent  him  from 
trying  the  case  fairly.  He  was  clear  to  the 
point  that  to  find  a  verdict  against  the  de- 
fendant he  would  require  full  proof  by  the 
Iii-osecution.  The  evidence  sustains  tbe  rul- 
ing of  the  court  People  v.  Wells,  100  Cal. 
227,  34  Pac.  718;  People  v.  Fredericks,  10<; 
Cal.  559,  39  Pac.  944:  People  v.  Owens,  123 
Cal.  487.  5G  Pac.  251. 

2.  The  defendant,  testifying  in  his  own  be- 
half, stated:  "I  knew  the  woman  as  Maria 
Barera.  She  was  my  woman.  We  had  been 
living  together  about  nine  years.    We  was 
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known  among  our  friends  and  relations  as 
man  and  wife."  He  was  tlien  asked  by  Ills 
counsel:  "Q.  During  all  the  time  that  you 
have  been  living  together  as  man  and  wife 
what  was  the  conduct  of  your  wife?  Was 
she  straight?"  The  court  sustained  the  ob- 
jection of  the  prosecution  to  this  question. 
Defendant  excepting.  Defendant  then  pro- 
ceeded as  follows:  "We  thought  a  great  deal 
of  each  other,  and  loved  each  other,  or  we 
wouldn't  have  been  living  together.  I  never 
had  any  trouble  before  this  night  with  my 
wife."  The  question  to  which  the  objection 
and  ruling  applied  was  not  very  definite,  but, 
supposing  it  to  have  meant  what  counsel  con- 
tend it  meant,  it  was  really  answered  by 
what  followed:  "1  never  had  any  trouble," 
etc.  This  was  equivalent  to  saying  that  he 
had  never  had  occasion  to  tax  her  with  in- 
fidelity. But  If  the  question  had  not  been 
answered  at  all  it  is  impossible  to  see  how 
the  defendant  was  injured.  Neither  an  af- 
firmative nor  negative  answer  would  have 
had  any  bearing  upon  the  question  of  express 
malice— the  only  question  in  the  case.  The 
same  observation  applies  to  the  ruling  sus- 
taining the  objection  of  the  people  to  the 
question:  "Dm-ing  all  that  time  who  was  it 
that  supported  the  family?" 

The  question  was  asked  the  defendant 
whether  his  wife  stopped  at  Lou  Ross'  bouse 
by  his  consent,  to  which  the  people's  objec- 
tion was  sustained,  but  the  ruling  was  entiraly 
disregarded  by  the  defendant,  who,  without 
further  objection,  went  on  and  detailed  fully 
the  circumstances  under  which  the  deceased 
went  to  the  house  of  Lou  Koss,  and  the  ob- 
jections and  remousti'unces  on  his  part.  This 
evidence  renders  it  immaterial  whether  the 
ruling  was  correct  or  not. 

Among  the  instinictions  requested  by  the 
defendant  was  the  following:  "[In  this  case 
if  the  killing  was  willful  (that  is,  intentional), 
deliberate,  and  premeditated  it  Is  murder  in 
the  first  degree,  otherwise  It  is  murder  in  the 
second  degree;  and,  in  determining  the  de- 
gree, any  evidence  tending  to  show  the  men- 
tal status  of  the  defendant  is  a  proper  sub- 
ject for  the  consideration  of  the  Jury.  The 
lact  that  the  defendant  was  drunk  does  not 
render  the  act  less  criminal,  and  in  that 
sense  is  not  available  as  an  excuse,  but  there 
is  nothing  in  this  to  exclude  it  as  evidence 
upon  the  question  as  to  whether  the  act  was 
deliberate  and  premeditated.]  Presumptive- 
ly, every  killing  is  murder,  but  so  far  as  the 
degree  is  concerned  no  presumption  arises 
from  the  mere  fact  of  killing,  considered  sep- 
arately and  apart  from  the  circumstances 
under  which  the  killing  occiu-red.  The  ques- 
tion is  one  of  facts,  to  be  determined  by  the 
Jury  from  the  evidence  in  the  case,  and  it  is 
not  a  matter  of  legal  conclusion;  and  drunk- 
enness, as  evidence  of  a  want  of  premedita- 
tion, Is  not  within  the  rule  which  excludes  it 
as  an  excuse.  Drunkenness  neither  excludes 
the  offeu.se  nor  avoids  tlie  punishment  which 
the  law  Inflicts,  when  the  character  of  the 


offense  is  ascertained  and  determined,  but 
evidence  of  drunkenness  Is  admissible  with 
reference  solely  to  the  question  of  premedita- 
tion. In  case  of  premeditated  murder,  the 
fact  of  drunkenness  is  immaterial.  A  man 
who  is  drunk  may  act  with  premeditation  as 
well  as  a  sober  one,  and  is  equally  responsi- 
ble for  the  consequences  of  his  act  In  mur- 
der in  the  fli-st  degree,  it  Is  necessary  to  prove 
the  killing  was  premeditated,  which  involves, 
of  course,  an  Inquiry  into  the  state  of  mind 
under  which  the  party  committed  it,  and  In 
the  prosecution  of  such  an  inquiry  bla  condi- 
tion, as  drunk  or  sober,  is  pr(q>er  to  be  con- 
sidered. The  weight  to  be  given  to  it  is  a 
matter  for  the  Jury  to  determine,  and  it  Is 
suificlent  for  the  court  to  say  to  the  jury  that 
it  should  be  received  with  caution,  and  care- 
fully examined  in  connection  with  all  the  cir- 
cumstances and  evidence  in  the  case."  The 
court  In  giving  this  instruction  omitted  the 
portion  inclosed  in  brackets.  This  omissicHi 
was  not  error,  since  the  same  proposition 
(that  drunkenness  is  to  be  considered  in  de- 
termining the  degree  of  murder)  is  plainly 
stated  in,  that  part  of  the  instruction  given. 
The  Judgment  and  order  of  the  superior 
court  are  afllrmed. 

We  concur:  McFARLAND,  J.;  SHAW,  J.; 
ANGKLLOl'TI,  J.;  VAN  DYKE,  J.;  LORI- 
GAN,  J, 


(141  Cal.  4H) 
In  re  POTTER'S  ESTATE.    (S.  F.  3,526.) 
(Supreme  Court  of  California.    Dec.  26,  1903.) 

NUNC  PRO  TUNC  JUDGMENT— AWARDING 
COSTS. 

1.  The  province  of  a  nunc  pro  tune  judgment 
is  to  supply  matters  of  evidence  and  to  rectify 
clerical  nnsprisious;  and  a  judgment  under 
Code  Civ.  Proc.  §  1002,  dismissing  without  prej- 
udice a  petition  under  section  1508  in  the  mat- 
ter of  an  estate  for  specific  performance  of  a 
contract  of  sale  of  land  by  deceased,  which,  as 
intended,  makes  no  award  of  costs,  which,  under 
section  1720,  are  in  the  discretion  of  the  court, 
may  not  lie  amended  by  a  nunc  pro  tunc  judg- 
ment to  award  costs. 

Department  2.  Appeal  from  Superior  Court, 
Solano  County;    S.  K.  Dougherty,  Judge. 

In  the  matter  of  the  estate  of  Charles  R. 
Potter,  deceased.  From  a  nunc  pro  tunc 
judgment  amending  a  Judgment  dismissing  a 
petition  so  as  to  award  costs  to  the  admin- 
istrator, the  petitioners  appeal.    Modified. 

Haskell  &  Denny  and  J.  T.  Campbell,  for 
appellants.  Lyman  Green  and  P.  A.  "Meyer, 
for  respondent. 

HENSHAW,  J.  A  petiUon  was  filed  by  the 
appellants  in  the  matter  of  the  estate  of  the 
deceased,  seeking  specific  performance  of  a 
contract  for  the  sale  and  conveyance  of  land 
made  by  deceased  with  them.  The  proceed- 
ings were  under  sections  1597  and  150S  of 
the  Code  of  Civil  Procedure.  The  adminis- 
trator made  answer,  controverting  the  alleged 

V  1.  See  Judgment,  vol.  30,  Cent.  Dig.  i  6U. 
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right  to  compel  the  conveyance,  and  con- 
cluded by  a  prayer  that  the  petitioners  take 
nothing  by  their  petition.  After  hearing,  the 
court  dismissed  the  i>etitlon  without  preju- 
dice, as  contemplated  by  section  1602  of  the 
Ck>de  of  Civil  Procedure.  The  decree  was  en- 
tered accordingly.  This  decree  was  entered 
upon  the  11th  day  of  June,  1902.  Some 
months  thereafter  the  adminl8trat(»'  filed  his 
"notice  of  a  motion  for  Judgment  nunc  pro 
tunc,"  by  which  he  proposed  to  ask  the  court 
to  amend  its  judgment  by  adding  thereto  a 
judgment  for  costs  against  the  petitioners; 
stating  that  the  motion  would  be  made  upon 
the  ground  "that  said  administrator  Inad- 
vertently failed  on  said  11th  day  of  June  to 
ask  for  said  judgment,  and  upon  the  ground 
that  said  court  at  any  time  has  the  right  to 
enter  said  judgment"  The  court  did  order 
its  judgment  amended  nunc  pro  tunc,  and 
taxed  the  costs  against  the  petitioners  in  the 
sum  of  $158.  From  this  judgment  as  amend- 
ed, they  appeal. 

Various  other  orders  were  made  by  the 
court,  and  a  contention  arises  between  the 
parties  as  to  whether  or  not  these  orders  are 
appealable.  But  without  entering  into  a  mi- 
nute examination  and  discussion  of  them.  It 
is  sufficient  here  to  say  that,  giving  fullest 
weight  to  the  action  of  the  trial  court  in 
the  premises,  it  amounted  to  a  modification 
and  amendment  of  Its  Judgment.  From  the 
Judgment  so  amended  and  modified  an  ap- 
peal taken  within  60  days  will  lie.  Estate 
of  Corwin,  61  Cal.  160;  Stuttmeister  v.  Su- 
perior Court,  71  Cal  322,  12  Pac.  270.  We 
are  of  the  opinion  that,  under  section  1720 
of  the  Code  of  Civil  Procedure,  it  was  within 
the  power  of  the  court  to  have  awarded  costs 
upon  the  determination  of  this  proceeding. 
It  is  true  that  costs  follow  the  final  deter- 
mination or  judgment,  as  an  incident  there- 
to; but  the  petitioners  had  Invoked  this  pro- 
ceeding, had  failed  therein,  and  the  result 
was  a  Judgment  or  decree  of  dismissal.  It 
is  also  true  that  that  Judgment  or  decree 
did  not  finally  determine  their  rights  to  a 
conveyance,  but  it  did  finally  determine  their 
rights  In  that  particular  proceeding;  and 
within  the  discretion  of  the  court,  as  con- 
templated by  section  1720,  the  expenses  in 
the  contest  against  the  estate  which  they 
bad  Invoked  could  Justly  have  been  taxed 
against  them.  Upon  the  other  band,  it  was 
equally  competent  fw:  the  court  to  have  or- 
dered each  party  to  the  contest  to  bear  and 
pay  bis  own  costs,  or,  what  In  law  would 
have  been  the  equivalent,  to  have  made  no 
order  whatsoever  concerning  costs.  This  last 
is  precisely  what  the  court  did.  Its  decree 
was  silent  upon  the  mattw.  Moreover,  the 
administrator,  iu  his  answer,  did  not  ask  for 
costs.  The  question  thus  presented  is  wheth- 
er such  a  Judgment  so  entered  may  thereafter 
be  amended  by  the  court  so  as  to  Include 
costs.  This,  under  the  circumstances  shown, 
we  think  the  court  had  not  the  power  to  do. 
Undoubtedly  the  ground  of  motion  upon  the 


part  of  the  administrator  afforded  no  legal 
reason  or  legal  excuse  for  the  court's  action. 
The  fact  that  a  party  litigant  inadvertently 
falls  to  ask  for  a  judgment  confers  neither 
power  upon  the  court,  nor  right  upon  the 
litigant,  to  seek  a  modification  of  such  Judg- 
ment as  the  i^xirt  may  have  advisedly  given. 

Thfere  remains  the  only  other  question— 
whether  or  not  the  court  has,  as  asserted  in 
the  motion,  and  here  argued,  the  inherent 
power  at  any  time  to  enter  such  a  Judgment. 
We  think  it  has  not  such  power.  The  object 
of  entering  judgments  and  decrees  as  of  some 
previous  date  is  to  supply  matters  of  evi- 
dence and  to  rectify  clerical  misprisions,  but 
not  to  enable  the  court  to  correct  Judicial 
errors.  If  the  court  has  not  rendered  a  Judg- 
ment that  it  might  or  should  have  rendered, 
or  if  It  has  rendered  an  Impwfect  or  Im- 
proper Judgment,  It  has  no  power  to  remedy 
such  errors  by  ordering  an  amendment  nunc 
pro  tunc  of  a  proper  judgment.  Freeman  on 
Judgments,  §S  61,  68;  Morrison  v.  Dapman, 
3  CaL  255;  In  re  Skwrett's  Estate,  80  Cal. 
63,  22  Pac.  85;  Leonls  v.  Lefflngwell,  126 
Cal.  372,  58  Pac.  ©40;  Cowdery  v.  London, 
etc..  Bank  (Cal.)  73  Pac.  196.  The  amend- 
ment to  the  Judigmcnt  in  the  case  at  bar  Is 
within  the  limitation  and  prohibition  of  this 
principle.  It  was  the  attempt  by  the  court, 
not  to  correct  a  clerical  misprision,  not  to 
supply  omitted  evidentiary  matter,  but  at  a' 
later  date  to  enter  a  judgment  which  original- 
ly it  had  never  contemplated  entering,  but 
which  at  the  time  of  giving  the  original  judg- 
ment it  might  have  caused  to  be  entered. 

The  appeal  from  so  much  of  the  Judgment 
as  awards  costs  against  appellants  is  there- 
fore sustained,  with  directions  to  the  trial 
court  to  deny  the  administrator's  application 
for  a  modification  of  the  Judgment  ao  as  to 
allow  him  costs,  and  to  strike  from  the  judg- 
ment the  award  of  costs  against  appellants 
herein. 

We  concur:    LORIGAN,  J.;  McFAKLaKd, 


(27  UUb,  361) 

In  re  CAMPBELL'S  ESTATE. 

(Supreme  Court  of  Utah.    March  10,  1904.) 

WILLS  — CONSTRUCTION  —  BEQUEST  —  SPECIFIC 
LEGACY— INTENTION  OF  TESTATOR. 

1.  In  construing  a  will,  the  intention  of  tlie 
testator  s'lonid  guide  the  court  in  its  decision. 

2.  Where  the  intention  of  a  testator  in  respect 
to  a  matter  is  clearly  expressed,  any  subsequent 
expression  in  order  to  limit  it  must  be  clear 
and  intelliRent. 

3.  "Bequeath"  is  the  term  generally  by  which 
a  gift  of  personalty  is  made  in  a  will. 

4.  The  word  "legacy"  means  the  money  or 
personal  property  bequeathed  by  will. 

5.  A  specific  legacy  is  sometliiug  distingnisbed 
from  the  rest  of  the  testator's  estate,  and  it  is 
sufficient  if  it  can  be  specified  and  distinguish- 
ed from  the  rest  of  the  testator's  estate  at  the 
time  of  his  decease. 

IT  1.  Quincy  t.  Rosen,  9  Cusb.  2>1. 
\  2.  Stevenaon  y,  Dawson,  3  Beav.  S48. 
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ft  ReT.  St.  1998,  S  2802,  subd.  1,  providM 
that  a  lejrnc.T  of  n  particular  thing  specified,  and 
diRtinjniiaJied  from  all  others  of  the  same  kind 
belonging  to  the  testator,  is  speciBc.  Testator's 
will  directed  that  certain  mines  be  not  sold  un- 
til his  daughter  eiiould  reach  21.  years  of  age, 
but  that,  in  case  any  of  the  mines  were  sold  be- 
fore his  death,  the  money  received  therefrom 
after  his  death  should  be  divided  and  paid  over 
to  the  beneficiaries  in  certain  proportions.  An- 
other clause  provided  that  "the  property  herein 
specially  bequeathed  shall  be  delivered"  when 
hiB  daughter  should  reach  21  years  of  age,  and 
another  clause  provided  that  the  "bequests" 
mentioned  in  the  first  clause  should  in  no  case 
be  paid  unless  derived  from  the  proceeds  of  the 
mines.  Held,  that  moneys  paid  by  the  purchas- 
er of  one  of  the  mines  (the  same  having  been 
sold  before  testator's  death)  should  be  divided 
pursuant  to  the  first  clause,  since  the  proceeds 
of  the  mines  were  not  in  existence  when  the  will 
was  made,  and  the  phrase  "property  herein  spe- 
cifically bequeathed  applied  to  the  property  in 
existence  and  owned  by  the  testator  at  the  time 
of  his  death,  and  which  was  specifically  be- 
queathed. 

Appeal  from  District  Court,  Salt  Lake  Coun- 
ty; W.  C.  Hall,  Judge. 

Judicial  proceedings  In  the  matter  of  the 
estate  of  AUen  G.  Campbell,  deceased.  Pe- 
tition by  Charles  Rufus  Campbell,  praying 
for  the  distribution  of  a  certain  fund  to  the 
beneficiaries  under  the  will  of  deceased. 
From  a  decree  ordering  distribution  in  ac- 
cordance with  the  prayer,  Eleanor  Campbell, 
executrix,  appeals.    Affirmed. 

John  G.  North  and  P.  L.  Williams,  for  ap- 
pellant Sutherland,  Van  Cott  &  Allison, 
for  respondent  administrator.  Andrew  How- 
at,  for  respondent  Charles  Rufus  Campbeil. 

BASKIN,  C.  J.  The  last  will  and  testa- 
ment of  Allen  G.  Campbell,  a  resident  of  the 
county  of  Riverside,  Cal.,  and  who  died  in 
said  county  on  the  16th  day  of  June,  1902, 
was  dnly  admitted  to  probate  in  the  superior 
court  of  said  county  on  the  7th  day  of  July, 
1902,  and  Eleanor  Campbell,  his  wife,  was 
on  said  day,  in  pursuance  of  the  provisions 
of  the  will,  appointed  executrix.  A  portion  of 
both  the  real  and  personal  property  to  which 
the  will  relates  being  in  the  state  of  Utah, 
a  copy  of  the  will  and  the  probate  there- 
of in  said  county,  duly  authenticated,  were 
filed;  and  the  will  was  duly  adonitted  to  pro- 
bate in  the  district  court  in  and  for  the  coun- 
ty of  Salt  Lake,  state  of  Utah,  on  the  11th 
day  of  August,  1902,  and  on  the  same  day 
William  B.  Stanley  was  duly  appointed  ad- 
ministrate, with  the  will  annexed  by  said 
court  The  will,  after  having  directed  cer- 
tain groups  of  mines  situated  in  Utah  to  be 
held  for  sale  at  specified  prices  until  the 
testator's  daughter  Caroline  Neil  Campbell 
reached  the  age  of  21  years,  or,  in  case  of 
her  death  before  that  time,  until  she  would 
hare  arrived  at  that  age,  provides,  in  item 
12,  that  "in  case  any  or  all  of  said  prc^erties 
are  sold  before  my  death,  then  the  amount 
of  money  paid  to  me  before  my  death,  shall 
go  into  my  estate,  and  the  same  shall  not  be 
paid  over  as  the  proceeds  from  the  above- 
mentioned  properties  herein  directed  to  be 


paid  over  as  hereinafter  speclfled  and  men- 
tioned. The  money  received  after  my  death 
from  each  of  the  said  groups  sliall  be  divided 
and  paid  over  as  follows,  to  wit:  Foor-stctlis 
of  the  net  proceeds  from  each  group  ^lall 
be  invested  in  United  States  government 
bonds,  for  the  benefit  of  and  to  be  owned 
by  said  three  children  by  my  wife  Eleanor; 
one-sixth  shall  be  paid  to  my  said  'son 
Cbaries  Rufus,  and  one-sixth  stiaU  be  paid 
to  my  nephew  William  B.  Stanley,  imtil  six 
hundred  thousand  dollars  have  been  divided 
and  paid  over  from  the  first  sales  of  said 
properties."  The  testator  8(rid  one  of  the 
aforesaid  groups  for  $126,000,  and  there  was 
paid  to  him  $83,494.28.  Since  his  death  the 
balance  of  the  purctiase  price  of  said  group, 
$42,506.72,  has  been  paid  to  the  said  WU- 
liam  B.  Stanley,  as  administrator,  and  wbldi 
he  now  has  in  his  possession.  Cliaries  Rufus 
Campbell,  the  son  of  the  testator  mentioned 
in  the  foregoing  provisions  of  the  wUl,  on 
the  29tb  day  of  January,  1903,  filed  a  peti- 
tion in  the  district  court  of  Salt  Lake  coun- 
ty, in  which  the  foregoing  facts,  among  otli- 
ers,  were  alleged,  and  prayed  for  an  order 
directing  the  $42,505.72  so  paid  to  the  ad- 
ministrator, less  the  inheritance  tax  due 
thereon,  to  be  distributed  to  the  beneficia- 
ries thereof  in  the  proportions  directed  by 
the  will.  The  executrix,  Eleanor  Campbell, 
in  her  own  behalf,  and  as  guardian  of  her 
minor  children,  answered,  denying  that  un- 
der the  provisions  of  the  will  the  said  sum 
of  $42,505.72  was  subject  to  distribution  un- 
til the  said  Caroline  Neil  Campbell  became 
of  the  age  of  21  years,  or,  in  case  of  her 
death,  until  she  would  have  reached  that 
age.  William  B.  Stanley,  the  administra- 
tor, answered,  and  admitted  the  allegaticms 
of  the  petition,  and  Joined  with  the  petition- 
er in  praying  for  the  distribution  of  said 
sum.  A  distribution  in  accordance  with  the 
prayer  of  the  petition  was  granted. 

It  is  provided  in  item  16  of  the  will  that 
"the  property  herein  specially  bequeathed  or 
devised  shall  be  delivered  when  my  said 
daughter  reaches,  or  would  reach  the  said 
age  of  twenty-one  years."  It  is  dear  from 
the  provisions  of  item  12,  when  cotisidered 
alone,  tliat  it  was  the  Intention  of  the  testa- 
tor that,  in  case  he  should  sell  any  or  all  of 
said  mines,  any  money  paid  therefor  aft» 
his  death,  as  well  as  the  proceeds  of  all  or  any 
of  said  mines  sold  after  bis  death,  should, 
upon  the  receipt  thereof,  be  divided,  paid 
over,  and  invested  as  in  said  item  directed. 
The  appellant  contends  that  item  12  Is  qual- 
ified by  item  16,  and  that  these  two  items, 
when  considered  together,  show  that  the  tes- 
tator's intention  was  that  no  distribution  of 
the  proceeds  of  said  mines  'should  be  made 
until  his  "said  daughter  reached,  or  would 
have  reached,  the  age  of  twenty-one  years." 
As  stated  in  the  opinion  of  Chi^  Justice 
Shaw  in  Qulncy  v.  Rogers  et  al..  9  Cush. 
291,  "The  Intent  of  the  testator  •  •  •  is 
the  polar  star  wtiich  should  guide  the  court 
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In  its  decision."  Where  the  Intention  of  the 
testator  in  respect  to  a  particular  mattei;  is 
clearly  expressed- by  the  terms  of  the  will, 
"any  subsequent  expression  of  Intention  by 
the  testator  must,  in  order  to  limit"  the  prior 
expression  of  intention,  "be  equally  clear 
and  intelligible,  and  indicate  an  Intention  to 
that  effect  with  reasonable  certainty."  1  Un- 
derbill on  WUls,  I  358;  29  Am.  &  £ng.  Enc. 
Law  (1st  Ed.)  367-369,  and  cases  there  cited. 
This  la  a  well-settled  rule,  tt  therefore  be- 
comes necessary  in  determining  whether  the 
subsequent  provision  of  the  will  In  question, 
before  quoted,  meets  the  requirements  of 
this  rule,  to  ascertain  the  character  of  the 
bequest  or  legacy  in  question. 

In  common  acceptation,  "bequest"  and 
■"legacy"  are  synonymous  terms,  but  "be- 
queath" is  the  term  generally  by  which  a 
gift  of  personalty  is  made  in  a  will,  and  a 
legacy  is  the  money  or  personal  property  be- 
queathed. The  words  "devise,"  "bequest," 
and  "legacy"  are  not  Infrequently  used  In 
wills  in  a  sense  different  from  their  strict 
legal  meaning.  It  Is  stated  in  the  recent 
work  of  Page  on  Wills,  {  2,  that,  "of  the 
verbs  used  to  denote  the  act  of  making  a 
will,  'devise'  is  pi-operly  used  of  realty,  and 
'bequeath'  of  personalty.  Of  the  nouns  used 
to  name  the  various  forms  of  gift,  'devise'  is 
used  of  a  gift  of  realty.  'Legacy'  is  used  of 
a  gift  of  personalty  in  general.  None  of 
these  words  have  so  fixed  a  legal  meaning, 
however,  that  a  gift  will  fail  because  testa- 
tor does  not  use  the  words  descriptive  of  the 
gift  or  the  act  of  giving  with  technical  ac- 
curacy. A  devise  is  often  miscalled  a  'be- 
quest,' or  'bequest'  is  often  used  to  Include 
both  realty  and  personalty,  or  is  used  of  a 
gift  of  money  alone.  So  the  verb  'devise'  is 
often  used  to  refer  to  personalty  alone." 
Subdivision  1,  S  1357,  of  the  California  Code, 
approved  March  21,  1872  (2  Deering's  Code, 
p.  2r>3),  provides,  "A  legacy  of  a  particular 
thing,  specilled  and  distinguished  from  all 
others  of  the  same  kind  belonging  to  the  tes- 
tator, is  specific."  .Subdivision  1,  §  2802, 
Rev.  St  Utah,  1898,  is  the  same  as  the  fore-  ■ 
«olng.  In  Estate  of  Woodworth,  31  Cal.  595, 
it  is  held  that  "a  specific  bequest  of  per- 
sona] property  is  the  bequest  of  a  particular 
thing  or  money  specified  and  distinguished 
from  all  others  of  the  same  kind,  as  of  a 
horse,  or  money  in  purse."  In  Estate  of  Ap- 
ple, 66  Cal.  437,  6  I'ac.  11,  the  court,  in  r^- 
erenc-e  to  the  subdivision  of  the  California 
Code  herein  before  quoted,  said:  "Legacies 
are  distinguished  and  designated  according 
to  their  nature,  as  follows:  A  legacy  of  a 
particular  thing,  spedfled  and  distinguished 
from  all  otliers  of  the  same  kind  belonging 
to  the  testator,  Is  specific."  Mr.  Underhill, 
In  volume  1,  {  407,  states  that  "a  ^)eclflc  leg- 
acy is  a  gift  of  a  particular  thing  or  of  mon- 
ey, specified  and  distinguished  from  all 
things,  and  which  at  the  ^ecution  of  the 
will  is  owned  by  the  testator,  as  of  a  horse, 
-or  a  piece  of  plate,  or  of  money  In  purse. 


stocks  of  a  corporation,  and  the  like."  In 
Harper  v.  Bibb  and  Falkner,  Ex'rs,  47  Ala. 
653,  it  is  said:  "A  specific  legacy  is  one  that 
can  be  separated  from  the  body  of  the  es- 
tate, and  pointed  out  so  as  to  indlvidnalize  it 
and  enable  it  to  be  delivered  to  the  legatee 
as  a  thing  sul  generis.  The  testator  fixes  up- 
on it,  as  it  were,  a  label  by  which  it  may  be 
identified  and  marked  for  delivery  to  the 
owner,  and  the  title  to  It,  as  a  separate 
thing,  vests  at  once  on  the  death  of  the  tes- 
tator in  the  legatee.  Innls  v.  Johnson,  4  Ves. 
Jr.  668,  573;  Kirby  v.  Potter,  Id.  748,  and 
note  'a,'  Sumner's  Ed.  When  such  individ- 
ualization Is  not  affected  by  the  language  of 
the  will,  the  legacy  can  hardly  be  said  to  be 
specific."  In  Lorlng  v.  Woodward,  41  N.  H. 
394,  it  is  said:  "A  legacy  is  specific,  as  has 
been'  said,  when  it  is  a  bequest  of  a  specific 
article  of  the  testator's  personal  estate,  dis- 
tinguished from  all  othws  of  the  same  kind— 
as,  for  instance,  of  a  particular  horse,  or 
piece  of  plate,  money  In  a  purse  or  chest,  a 
particular  stock  in  the  public  funds,  or  a 
bond  or  other  security  for  money.  Steven- 
son V.  Dawson,  3  Beav.  849;  1  Rop.  Leg.  170; 
Wms.  Ex.  903."  In  Stevenson  v.  Dawson, 
3  Beav.  348,  the  Master  of  the  Rolls  said: 
"A  specific  legacy  Is  something  distinguished 
from  the  rest  of  the  testator's  estate,  and  it 
Is  sufficient  if  It  can  be  specified  and  distin- 
guished from  the  rest  of  the  testator's  es- 
tate at  the  time  of  his  decease."  In  1  Un- 
derhill on  Wills,  §  405,  it  Is  stated  that  "the 
very  essence  of  a  specific  legacy  is  absent  in 
the  above  example,  as  the  testator  does  not 
give  articles  ^ecifically  which  may  be  readily 
identified  as  owned  by  him  at  the  executi(Hi 
of  his  will." 

No  bequest  or  devise  of  the  mines  from 
which  the  proceeds  In  question  were  derived 
was  made,  and  the  only  property,  having  any 
relation  to  salA  proceeds,  owned  by  the  tes- 
tator at  the  time  of  his  death,  was  a  right  of 
action  for  the  unpaid  balance  of  the  purchase 
price  of  the  mines  sold  by  him  in  his  life- 
time; and  that  chose  in  action  was  not  spe- 
cifically bequeathed.  Nor  does  the  will  con- 
tain any  specific  or  general  bequest  which 
can  be  construed  to  include  a  chose  in  ac- 
tion. No  distributable  proceeds  of  said  mines 
were  in  existence  at  the  time  the  testator 
died.  In  view  of  these  facts,  and  the  .au- 
thorities before  cited,  and  the  provisions  of 
the  California  Code  and  Utah  statutes  upon 
the  subject,  notwithstanding  the  will  pro- 
vides in  item  9  that  the  bequests  In  Item  12 
shall  in  no  case  be  paid  unless  derived  from 
the  proceeds  of  said  mines,  the  bequests  or 
legacies  in  question  are  neither  general,  spe- 
cific, nor  demonstrative,  but  are  sul  generis. 
As  the  proceeds  of  the  mines  mentioned  in 
the  will  were  not  in  existence  when  the  will 
was  made,  and  the  portion  bequeathed  could 
only  arise,  and  as  such  become  property,  aft- 
er the  death  of  the  testator,  it  Is  neither 
clear  nor  probable  that  he  intended  that  the 
terms  "the  property  herein  specifically  be- 
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queatUed  or  devised"  sbould  apply  to  the 
proceeds  of  the  mioes  and  limit  his  previous- 
iy  expressed  intention.  On  tbe  contrary,  the 
reasonable  Inference  from  these  terms  is  that 
they  were  intended  to  apply  to  the  property 
In  existence  and  owned  by  the  testator  at 
the  time  of  bis  death,  and  which  was  spe- 
cifically bequeathed  or  devised.  We  are 
therefore  clearly  of  the  opinion  that  the  con- 
tention of  the  appellant  Is  not  tenable. 

The  Judgment  of  distribution  is  affirmed, 
with  costs. 

BABTCH  and  McCARTY,  JJ.,  concur. 


(27  Utah.  350) 

PELKNEB  et  al.  v.  DOOLY. 

(Supreme  Court  of  Utah.    March  9,  1904.) 

TRUSTS— ENFORCEMENT— LIMITATIONS- 
LACHES— RES   JUDICATA. 

1.  The  duty  of  a  trustee  to  accouut  for  all 
funds  received  by  hinij  including  the  proceeds 
of  a  mortgage  sale  to  him  of  a  part  of  the  trust 
property,  having  been  determined  in  a  prior 
action,  the  decision  is  res  judicata  in  a  subse- 
quent action  against  him  by  other  cestuis  que 
trust,  in  so  far  as  it  related  to  bis  duty  to  ac- 
count to  them  with  respect  to  the  same  funds. 

2.  An  express  trust  never  having  been  fully 
performed,  it  is  still  a  sut>8isting  and  continuing 
trust,  against  which  limitations  do  not  run. 

3.  A  trustee  could  not  continue  as  such  in 
the  management  of  the  trust  propei-ty,  and, 
whenever  he  made  a  sale  of  any  part  of  it,  re- 
pudiate his  trust  as  to  the  proceeds  of  such  sale, 
and  thus  compel  the  cestuis  que  trust  to  com- 
mence an  independent  action  in  order  to  pre- 
vent the  running  of  the  statute  of  limitations 
against  the  proceeds  of  each  particular  sale. 

4.  Where  the  matters  involved  in  an  action 
by  a  part  of  the  cestuis  que  trust  to  compel  the 
trustee  to  accouut  bad  been  constantly  before 
the  courts  ever  since  the  trust  was  accepted  un- 
til shortly  before  the  action  was  brought,  the 
cestuis  que  trust,  in  first  one  capacity,  and  then 
another,  demanding  an  accounting,  and  tl)e  trus- 
tee as  persistently  refusing,  the  trustee's  claim 
of  laches  will  not  be  allowed  to  defeat  the  ac- 
tion, where  the  position  of  the  parties  has  not 
changed,  and  the  trustee  has  not  been  prejudiced 
by  the  delay,  for  which  he  alone  is  resiionsible. 

Appeal  from  District  Court,  Salt  Lake 
County;  C<  W.  Morse,  Judge. 

Action  by  William  H.  Felkner  and  others 
ngainst  John  R  Dooly  to  enforce  a  trust. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.    Reversed. 

The  facts  In  this  case,  so  far  as  material 
in  the  determination  of  the  questions  raised 
by  this  appeal,  are  as  follows: 

On  the  27th  day  of  February,  1883,  W.  A. 
Norton  made,  executed,  and  delivered  to  de- 
fondant,  John  El  Dooly,  two  promissory  notes, 
of  $10,000  each,  and,  to  secure  the  payment 
of  these  notes,  on  the  same  day  executed  and 
delivered  to  Dooly  a  mortgage  on  an  undi- 
vided two-thirds  interest  in  the  Charles  Dick- 
ens mine,  the  Charles  Dickens  mill  site, 
water  ditch,  water  right,  buildings,  reduc- 
er 1.  Charter  Oak  v.  Gisborne.  5  Utah,  319,  15  Pac. 
263. 

%  2.  See  Umitatlon  ot  Acttona,  vol.  33,  Cent.  Dig. 
n  498,  499. 


tlon  works,  and  all  appurtenances  used  In 
connection  with  said  properties.  On  the 
day  of ,  1883,  the  said  Norton  ex- 
ecuted and  delivered  to  W.  S.  McComlcb  his 
promissory  note  of  $10,000,  and,  to  secure  the 
payment  thereof,  gave  McComick  a  mortgage 
on  the  other  undivided  one-third  Interest  in 
the  property  mentioned  In  the  mortgage  to 
Dooly,  which  Interest  was  not  Included  In 
or  covered  by  the  Dooly  mortgage.  On  the 
20tb  day  of  June,  1884,  Norton,  by  a  deed  of 
conveyance,  conveyed  to  Dooly  the  property 
mortgaged  (the  Charles  Dickens  property),  to- 
gether with  certain  mining  claims.  Including 
an  undivided  <Hie-half  interest  In  a  mining 
claim  known  as  the  "Hidden  Treasure,"  in 
trust,  as  found  by  the  court,  "to  convert  the 
said  property,  real  and  personal.  Into  money, 
and  out  of  the  proceeds  thereof  to  pay  the 
debts  of  said  Norton,  and,  If  there  was  a  res- 
idue, to  pay  the  same  to  the  devisees  under 
the  will  of  the  said  William  A.  Norton." 
Norton  made  his  will  at  the  same  time  he 
executed  the  trust  deed.  Dooly  was  named 
as  executor  of  the  will,  wltb  the  power  to 
take  pos.ses8lon  of  all  of  Norton's  property, 
and  hold  the  same  In  trust,  and  "to  turn  the 
same  into  money,  •  •  •  and  out  ot  the 
proceeds  •  •  •  to  satisfy,  pay,  and  dis- 
charge all  Just  debts  and  liabilities,  and  the 
costs  *  *  *  of  administration,  and  to  dis- 
tribute and  pay  over  all  of  the  residue  of  the 
proceeds  to  *  *  *  Wilson  and  Margaret 
Norton,"  father  and  mother  of  W.  A.  Nortou. 
At  the  time  the  will  and  trust  deed  were 
executed,  Norton  was  stricken  with  a  fatal 
malady,  and  was  not  expected  to  recover. 
Dooly  accepted  the  trust,  and  at  once  as- 
sumed control  of  his  (Norton's)  property  and 
business  afTairs.  The  property,  which  con- 
sisted mainly  of  mining  property  and  ma- 
chinery for  the  reduction  of  ores,  was  all  sit- 
uated In  the  state  (then  territory)  of  Idaho. 
Norton  died  July  15,  1884,  a  lltUe  less  than 
a  month  after  the  trust  deed  and  will  were 
executed.  In  the  year  1885,  proceedings  were 
commenced  in  Idaho  by  17  lien  claimants  to 
foreclose  their  liens  on  the  Charles  Dickens 
property  for  wages.  Dooly  was  made  a  party 
defendant,  and  he  answered  In  each  case, 
setting  up  his  claim  in  the  property  by  vir- 
tue of  his  mortgage.  These  cases  were  cou- 
solldated,  and  W.  S^  McComick  was  brought 
in  as  a  party  defendant.  The  case  came  on 
for  hearing,  and  on  the  15th  day  of  Febru- 
ary, 1886,  a  decree  was  entered  foreclosing 
the  mechanic's  lien  and  the  mortgages  held 
by  .McComick  and  defendant  Dooly.  By  this 
decree  a  lien  was  established  in  favor  of 
Dooly  for  $25,010.41,  and  in  favor  of  Mc- 
Comick for  $22,308.77.  Five  of  the  mechan- 
ics' liens,  which  aggregated  $6,4^.40,  were 
given  priority  over  the  Dooly  Hen.  A  sale 
was  made  pursuant  to  this  decree  In  July, 
1880.  to  R.  C.  Cbumliers,  who  acted  as  trus- 
tee for  Dooly  and  McComick.  The  third  in- 
terest covered  by  the  lien  in  favor  of  Mc- 
Comick was  sold  for  $24,000,  and  the  two- 
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thirds  interest  covered  by  tbe  Dooly  Hen  for 
$28,000.  Xo  redemption  was  made,  and  on 
January  22,  1887,  tbe  time  for  redemption 
baring  expired,  the  sheriff  who  made  the 
sale  issued  a  deed  to  Chambers^  who,  at  tbe 
reqaeat  of  Dooly,  transferred  the  property 
by  deed  to  John  A.  Marshall,  trustee,  and  <mi 
the  same  day  Dooly  received  the  money  for 
tbe  pr<^erty,  -which  plaintlfFs  are  now  seek- 
ing to  make  him  account  toe.  On  Decem- 
ber 28,  1887,  Hamilton  and  Rohrer,  two  cred- 
itors of  William  A.  Norton,  commenced  an 
action  In  tbe  Third  District  court  of  tbe  ter^ 
ritory  of  Utah  against  John  E.  Dooly,  In 
which  they  alleged  the  same  trust  in  their 
favor  that  appellants  are  now  alleging  In  this 
action.  In  that  case  Dooly  answered,  setting 
up  the  facts  hereinbefore  stated,  and  aver- 
ring that  he  purchased  the  property  at  tbe 
sherUT's  sale  as  his  own,  and  "that  said  pur- 
chase was  so  made  that  the  title  to  the  whole 
claim  might  be  in  one  person,  and  that  the 
interest  of  said  Dooly,  individually  and  as 
trustee,  might  be  severed;  •  •  •  that  by 
virtue  of  such  sale  and  conveyance  said  de- 
fendant became  and  was  tbe  equitable  owner 
of  an  undivided  two-thirds  of  said  mining 
claim  [referring  to  the  Charles  Dickens 
mine],  freed  from  said  trust;  that  there- 
after the  same  was  sold  and  conveyed  by 
said  Chambers,  under  tbe  authority  of  the 
defendant  [Dooly];  and  that  said  sum  re- 
ceived therefor  •  •  »  was  not  received 
or  even  held  In  trust."  This  ease  was  tried, 
and  resulted  in  a  decree  in  favor  of  defend- 
ant Dooly.  An  appeal  was  taken  to  this 
court,  and  the  judgment  of  tbe  district  court 
was  reversed.  Hamilton  v.  Dooly,  15  Utah, 
280,  49  Pac.  769.  For  a  more  detailed  state- 
ment of  the  facts,  reference  is  hereby  made 
to  that  case.  It  was  stipulated  that  the  evi- 
dence taken  in  that  case,  In  so  far  as  it 
might  be  material  and  competent,  might  be 
used  in  this.  The  record  in  Hamilton  v. 
Dooly  was  accordingly  added  to,  and  Incor- 
pwated  in,  the  record  of  this  case;  hence  we 
have  the  records  of  both  cases  before  us. 

On  January  16,  1900,  plaintiffs,  who  hold 
by  assignment  the  claims  of  a  large  number 
of  the  creditors  of  W.  A.  Norton,  commenced 
this  action  to  compel  defendant,  Dooly,  to 
account  for  all  funds  that  have  come  into  bis 
hands  by  virtue  of  bis  trust,  including  the 
proceeds  of  the  sale  of  the  two-thirds  Interest 
in  tbe  Charles  Dickens  property,  which  they 
allege  are  not  less  than  $150,000,  and  with- 
out delay  pay  Into  court  whatever  balance 
shall  be  found  upon  such  accounting  to  be  In 
bis  possession,  and  that  a  receiver  be  ap- 
pointed by  the  court  to. take  possession  of 
and  sbll  tbe  undivided  half  interest  of  the 
Hidden  Treasure  mine,  held  by  Dooly  by 
virtue  of  bis  trust,  and  ail  other  property 
and  money  that  may  be  foimd  in  bis  hands 
by  virtue  of  said  trust.  Defendant  answer- 
ed, and  denied  that  he  received  ?150,000  for 
tbe  two-thirds  interest  in  the  Charles  Dickens 
property,  but  admitted  that  be  received  there- 


for $59,364.03.  He  also  denied  that  this  mon- 
ey was  received  or  held  in  trust  by  him,  and 
denied  generally  "tiiat  he  has  sufficient  funds 
in  bis  bands,  arising  from  the  sale  of  said 
property,  to  pay  all  or  any  of  the  creditors 
of  William  A.  Norton,  deceased,  or  that  be 
has  any  funds  in  his  hands,  or  ever  had  any 
funds  in  his  hands,  arising  from  the  sale  of 
said  prc^erty,  which  were  applicable  to  the 
payment  of  tbe  claims  of  any  of  said  cred- 
itors, either  in  whole  or  in  part."  As  a  far- 
ther defense,  defendant  alleged  that  plain- 
tiffs' cause  of  action  is  barred  by  the  pro- 
visions of  sections  2876  and  2883,  and  of  the 
provisions  of  subdivision  4  of  section  2877, 
Rev.  St.  1898. 

As  conclusions  of  law  the  coiurt  found  (1) 
that  appellants  had  been  guilty  of  laches  in 
not  sooner  seeking  to  enforce  the  trust  cre- 
ated by  the  deed  from  William  A.  Norton  to 
John  E.  Dooly,  and  that  their  claims  are  old 
and  stale;  (2)  that  the  cause  of  action  set 
out  in  the  complaint  is  barred  by  subdivision 
4,  }  2877,  Rev.  St  1898;  (3)  that  the  cause 
of  action  set  'out  in  said  complaint  and  in 
the  said  cross-complaint  is  barred  by  the  pro- 
visions of  section  2883,  Rev.  St.  1898.  Judg- 
ment was  entered  dismissing  plaintiffs'  com- 
plaint, and  from  that  Judgment  appellants 
have  appealed  to  this  court 

Pierce,  Critcblow  &  Barrette,  for  appel- 
lants. Dickson,  Ellis  &  EUlis  and  Brown  & 
Henderson,  for  respondent 

McCARTY,  J.,  after  making  the  foregoing 
statement  of  facts,  delivered  the  opinion  of 
the  court 

The  first  question  presented  by  this  appeal 
is,  did  the  sale  of  the  Charles  Dickens  mine 
under  tl/e  foreclosure  proceedings,  and  the 
purchase  of  the  property  by  Dooly,  terminate 
his  trust  as  to  the  two-thirds  of  the  property 
covered  by  his  mortgage  lien?  Appellants 
contend  that  the  sale  of  tbe  property  and  its 
conversion  into  money  did  not  in  any  re- 
spect change  tbe  legal  relation  of  Dooly,  as 
trustee  of  tbe  property,  to  the  beneficiaries, 
notwithstanding  the  fact  that  he  purchased 
the  property  at  the  foreclosure  sale  with  the 
Intention  of  freeing  It  from  the  trust,  and 
later  on  disposed  of  it  as  his  own  to  an 
English  syndicate.  On  the  other  hand,  re- 
spondent contends  that  be  purchased  the 
Charles  Dickens  property  at  the  sheriff's  sale 
for  himself,  and  not  for  the  benefit  of  the 
cestuls  que  trust,  and  thereby  repudiated  his 
trust  as  to  this  particular  property,  and  that 
thereafter  there  no  longer  existed  a  continu- 
ing and  subsisting  trust  as  to  it,  or  tbe 
money  received  from  the  sale  thereof  to  the 
English  syndicate. 

The  rule  Is  elementary  that,  when  a  per- 
son accepts  a  trust,  he  Is  bound  to  perform 
the  duties  arising  tliorefroin,  and  he  cannot 
by  his  own  acts  discharge  himself  wholly  or 
in  part  from  its  duties,  or  escape  Its  respon- 
sibilities.    1  Perry   on  Trusts,   268-274;    1 
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Beach  on  Trusts  &  Trustees,  383.  The  de- 
fendant in  this  case  having  accepted  the 
trust  created  by  the  deed  from  Norton  to 
bim,  and  entered  upon  the  management  of 
the  trust  property,  he  was  legally  bound  to 
execute  and  carry  out  the  trust,  unless  re- 
leased by  consult  of  the  cestuis  que  trust,  or 
discharged  by  order  of  a  court  having  Juris- 
diction to  act  in  the  matter.  The  duties  re- 
quired of  respondent  as  trustee  were  to  sell 
the  trust  property,  and  out  of  the  proceeds, 
first,  pay  the  costs  incurred  in  the  manage- 
ment of  the  trust  estate,  including  a  reason- 
able compensation  to  the  trustee  for  his  serv- 
ices; second,  to  pay  the  creditors  of  W.  A. 
Norton;  and  then  pay  the  residue,  if  any,  to 
the  heirs  of  said  Norton.  We  know  of  no 
rule  of  law  or  equity  that  would  permit  re- 
spondent to  exclude  or  divert  any  of  the  trust 
property  from  the  trust,  and  then,  by  a  series 
of  transactions  with  third  parties,  and  in  a 
circuitous  rnann^,  acquire  a  title  in  himself 
to  the  property  so  diverted,  freed  from  the 
burdens  of  the  trust;  but,  on  the  contrary,  it 
is  well  settled  that  a  trustee  cannot  deal  with 
trust  property  for  his  own  benefit.  2  Beach 
on  Trusts  &  Trustees,  620.  1  Perry  on  Trusts, 
195-197;  26  Am.  &  Eng.  Ena  Law,  191,  and 
cases  cited  in  note.  If  a  trustee  desires  to 
bid  at  a  sale  in  order  to  protect  some  inter- 
est he  may  have  in  the  property,  be  must 
make  application  to  the  court,  and  give  the' 
beneficiaries  under  the  trust  an  opportunity 
to  be  heard;  and  on  investigation  the  court 
may,  under  such  restrictions  as  it  may  deem 
necessary  to  protect  the  interests  of  the  cestui 
que  trust,  permit  the  trustee,  if  it  appecirs 
his  application  is  made  in  good  faith,  to  bid 
on  and  buy  in  the  property.  AVben  a  sale  of 
trust  property  has  thus  been  made  to  a 
trustee,  and  it  appears  that  it  has  not  been 
conducted  with  fairness  to  all  parties,  but 
has  been  so  managed  as  to  inure  to  the  bene- 
fit of  the  trustee,  to  the  injury  of  the  bene- 
ficiaries, they  (the  beneficiaries)  may  appeal 
to  the  court;  and,  upon  investigation,  if  it 
be  found  that  the  sale  is  tainted  with  fraud, 
or  that  any  undue  advantage  has  been  taken 
by  the  trustee^  the  court  can  refuse  to  con- 
firm the  sale,  and  thereby  remedy  the  wrong. 
If,  however,  the  trustee,  in  making  the  sale, 
acted  in  good  faith,  having  a  proper  regard 
for  the  welfare  of  the  beneficiaries  of  the 
trust,  as  well  as  his  own  interest,  be  would 
obtain  an  indefeasible  title  to  the  property 
purchased.  SchoUe  v.  SchoUe,  101  N.  Y.  167, 
4  N.  E.  334.  This  procedure,  however,  was 
not  followed  by  respondent  when  he  pur- 
chased the  two-thirds  interest  in  the  Charles 
Dickens  property  covered  by  his  mortgage 
lien.  He  bought  this  two-thirds  for  $28,000, 
which  was  only  16%  per  cent,  more  than  the 
one-third  covered  by  the  McComlck  lien  sold 
for;  both  sales  being  made  at  the  same  time 
to  R.  C.  Chambers,  Dooly's  agent  It  also 
appears  from  the  record  that  some  two  or 
three  thousand  dollars  of  the  trust  fund  was 
used  in  making  the  purchase. 


These  questions  were  before  this  court  in 
the  case  of  Hamilton  v.  Dooly,  15  Utah,  280, 
49  Pac.  769.  In  that  case  this  same  trust 
fund  was  Involved,  it  being  the  subject-mat- 
ter of  litigation  in  the  suit;  and  this  court 
held,  in  an  elaborate  and  carefully  pr^tared 
opinion,  that  the  purchase  of  the  property 
by  respondent  at  the  sheriff's  sale  did  not 
divert  It  from  the  trust,  or  in  any  respect 
change  his  (respondent's)  relation,  as  trus- 
tee of  the  property,  to  the  cestuis  que  trust. 
In  that  opinion,  Mr.  Justice  Bartch,  speaking 
for  the  court,  said:  "When  the  defendant 
[Dooly]  accepted  the  trust  under  the  con- 
veyance from  Norton,  he  at  once  became 
charged  with  the  duty  of  managing  and  dis- 
posing of  the  property  in  a  careful  and  pru- 
dent manner  for  the  benefit  of  the  cestuis 
que  trust  The  pr<^>erty  became  a  trust 
fund,  and  could  not  be  diverted  frcMn  the 
objects  of  the  trust.  His  duty  in  relation 
thereto  was  imperative,  and  the  fiduciary 
relation  which  thereafter  existed  between 
him  and  his  beneficiaries  made  it  impossible 
for  him  to  lawfully  gain  any  peculiar  advan- 
tage or  benefit  to  himself  out  of  the  trust 
estate.  Under  such  a  trust  the  trustee  is 
absolutely  prohibited  from  ^)eculatiDg  with 
the  trust  funds;  and  if  he  does,  and  loses, 
the  loss  is  his,  and,  if  he  gain,  the  gain  be- 
longs to  the  cestuis  que  trust  •  •  •  A 
person  in  such  a  situation  cannot  be  permit- 
ted to  act  up  to  the  time  of  the  sale,  obtain 
all  the  information  useful  to  him,  and  then 
shake  off  his  character  as  trustee,  and  be- 
come an  unconditional  purchaser  of  the  prop- 
erty." And  on  page  305  this  court  again  de- 
clared: "A  mortgagee  who  is  also  a  trustee 
is  bound  to  fulfill  his  trust  with  the  same 
fidelity  as  If  he  were  not  a  creditor.  Nor 
could  the  defendant  act  as  trustee  up  to  the 
time  of  the  sale,  then  disrobe  himself  of  bis 
fiduciary  character,  and,  with  the  informa- 
tion obtained  while  In  the  trust  relation, 
gain  an  advantage  to  himself.  *  *  *  As 
mortgagee,  his  rights  were  in  no  way  impair- 
ed by  the  sale.  His  situation  was  Just  the 
same  after  as  before.  He  still  had  the  right 
to  payment  out  of  the  property,  but  be  had 
no  right  to  speculate  with  the  trust  fund, 
and  therefore  it  was  his  duty  to  account 
to  the  cestuis  que  trust  for  the  profits  of  the 
sale  to  the  syndicate."  The  decision  in  that 
case,  so  far  as  it  deals  with  and  defines  the 
character  and  nature  of  the  fund  under  con- 
sideration, and  holds  that  it  is  respondent's 
duty  to  account  to  the  cestuis-  que  trust  for 
all  funds  received  by  him  as  trustee,  includ- 
ing the  proceeds  of  the  sale  of  the  Charles 
Dickens  property,  la  res  adjudicata.  There- 
fore a  further  discussion  of  these  questions 
is  unnecessary,  as  we  reaffirm  the  doctrine 
announced  and  the  conclusions  reached  in 
that  case.  That  decision  ought  to  have  ter- 
minated the  litigation  over  the  trust  fund, 
except  as  to  the  accounting,  for  the  rigb^ 
duties,  and  liabilities  of  the  respondent  re- 
specting his  stewardship  of  the  trust  fund 
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-were,  In  a  Keneral  waj,  clearly  deflned  and 
pointed  out 

The  grounds  mainly  relied  upon  by  re- 
tQMndent  to  defeat  a  recovery  In  this  case 
are  the  statute  of  limitations  and  laches. 
Respondent  insists  that  when  be  purchased 
the  two-thirds  Interest  In  the  Charles  Dick- 
ens property  at  the  sheriff's  sale,  as  his  own, 
he  thereby  repudiated  his  trust  as  to  this 
particular  pr(q;>erty,  and  the  statute  of  limlta- 
tiona  commenced  to  run  in  his  favor,  and 
that  the  action  is  barred.  Appellants  con- 
tend that,  this  being  an  express  trust,  and 
never  having  been  closed  and  respondent 
freed  from  his  duties  as  trustee,  the  statute 
of  limitations  cannot  be  invoked.  So  far  as 
shown  by  the  record,  respondent  has  never 
accounted  for  the  trust  funds  whicK  have 
come  into  his  posaesalon  by  virtue  of  his 
trust.  The  trust  having  never  been  closed 
or  fuUy  performed,  it  is  still  a  subsisting 
and  continuing  trust,  against  which  the  stat- 
ute of  limitations  does  not  run.  The  prop- 
erty menti'tued  in  the  trust  deed  and  in  the 
will  was  taken  by  respondent  under  the 
same  trust,  and  be  could  not  continne  as 
trust>>  in  tbe  management  of  the  property, 
and,  whenever  he  made  a  sale  of  any  part 
of  it,  repudiate  his  trust  as  to  the  proceeds 
of  such  sale,  and  thus  compel  the  cestuis  que 
trust  to  commence  an  independent  action  in 
ordo:  to  prevent  the  running  of  the  statute 
4^  limitations  against  the  proceeds  of  each 
particular  sale,  Otiarter  Oak  v.  Gisborne,  6 
Utah,  319,  15  Fac.  253;  2  Lewln  on  Trusts, 
863;  2  Perry  on  Trusts,  863;  Allen's  Adm'r  v. 
Wool^'s  Ex'rs,  2  N.  J.  Eq.  209;  Eastman  t. 
Davis  (Vt.)  35  Atl.  73. 

The  junior  counsel  (law  firm)  for  respond- 
ent in  this  case  appeared  for  tbe  plaintiffs 
In  the  case  of  Hamilton  v.  Dooly,  supra,  in 
-which,  as  hereinbefore  stated,  precisely  tbe 
same  subject-matter  and  tbe  same  facts  and 
questions  of  law  were  presented  as  are  now 
Involved  in  this  suit,  and,  after  making  a  de- 
tailed and  minute  statement  of  the  facts  in 
that  case,  in  their  printed  argument,  declar- 
ed that  "there  never  was  a  plainer  case  in 
the  world  where  a  trustee,  tiHcing  money  of 
tbe  trust  fund,  bought  in  property  for  tbe 
benefit  of  the  trust  fund,  and  must  be  held 
to  account  for  whatever  there  may  be  in 
It"  And  again  they  say:  "The  statute  of 
limitations  does  not  bar  a  tnist  established, 
as  between  a  cestui  que  trust  and  his  trus- 
tee." It  necessarily  follows  that  if  Dooly, 
ia  that  case,  was  legally  bound  to  account 
for  the  proceeds  of  the  Charles  Dickens  prop- 
erty, he  is  in  the  case  now  under  considera- 
tion. His  relations,  duties,  and  obligations 
to  the  plaintiffs  in  this  case  are  the  same 
••  tbey  were  to  Hamilton  and  Rohrer— no 
greater,  no  less.  Tbe  plaintiffs  rely  for  a  re- 
covery upon. the  Identical  facts  produced  in 
the  case  of  Hamilton  v.  Dooly,  supra,  and 
upon  the  same  principles  of  law  invoked 
therein,  and  upon  which  tbe  case  waa  deter- 
mined and  diq)osed  o&' 


The  case  of  Hamilton  t.  Dooly,  supra,  was 
decided  July  29,  1897.  On  March  7,  1899, 
W.  J.  Barrette,  tbe  administrator  with  the 
will  annexed  of  the  estate  of  W.  A.  Norton, 
commenced  an  action  in  the  Third  Judicial 
District  court  of  this  state  against  Dooly,  as 
trustee  (respondent  herein),  to  compel  him 
to  account  for  the  trust  funds  received  by 
him.  Respondent  interposed  a  demurrer, 
which  was  sustained  by  the  trial  court  An 
appeal  was  taken  to  this  court,  and  the  Judg- 
ment of  tbe  lower  court  was  affirmed;  this 
court  holding  that  an  administrator  could 
not  sue  in  behalf  of  the  cestui  que  trust 
Tbe  opinion  was  announced  and  handed 
down  December  13,  1899.  Barrette  T.  Doo- 
ly, 21  Utah,  81,  69  Pac.  718.  This  action 
was  commenced  January  16,  1900.  In  fact, 
tbe  record  shows  tliat  the  matters  involved 
have  been  constantly  before  tbe  courts  of 
Idaho  and  of  tliis  state  ever  since  Dooly  ac- 
cepted the  trust;  the  cestuis  que  trust.  In 
first  one  capacity,  and  then  another,  demand- 
ing an  accounting,  and  Dooly  as  persistent- 
ly refusing.  Under  these  circumstances,  we 
do  not  tliink  plaintiffs  have  shown  snob 
laches  as  wiU  defeat  tbelr  action,  especially 
In  view  of  tlie  fact  that  tbe  position  or  re- 
lations of  the  parties  have  not  clianged,  and 
that  respondent  has  not  been  prejudiced  by 
the  delay,  for  which  he  alone  is  responsible. 

After  a  careful  review  of  the  entire  rec- 
ord. Including  the  records  of  tbe  former 
cases,  we  are  of  the  opinion,  and  so  hold, 
that  the  findings  of  tbe  trial  court,  so  far  as 
tbey  are  Inconsistent  with  the  views  here- 
in expressed,  are  erroneous,  and  not  support- 
ed by  the  evidence 

Tbe  case  is  revised  and  remanded,  with 
directions  to  the  trial  court  to  set  aside  the 
Judgment  entered,  and  proceed  in  accord- 
ance with  this  opinion.  Costs  of  this  appeal 
to  be  taxed  against  respondent 

BASKIN,  a  J^  and  BARTCB,  J.,  concur. 


(27  Utah,  268) 
STATE  T.  DAVIS  et  al. 
(Supreme  Court  of  Utah.    March  10,  1901.) 

BiUI/-BOND— ACTION  ON  BOND— COMPLAINT— 
SUFFICIBrNCY. 

1.  Under  the  express  provisions  of  Sess.  Laws 
1901,  p.  70,  c  taJ,  the  district  court  has  authority 
to  direct  the  district  attorney  to  iiistitate  an 
action  on  a'  forfeited  bail  bond. 

2.  Rev.  St  1898,  {  4686,  requires  that  a  bail 
bond  must  be  returned  to  the  clerk  of  the  court 
at  which  tbe  defendant  is  required  to  appear, 
but  does  not  require  it  to  tw  filed.  Bdd,  that  a 
complaint  in  an  action  on  a  bail  bond  was  not 
iusuflieient  because  it  failed  to  allege  ttie  filing 
of  the  bond. 

3.  "Boil"  is  substantially  deflned  as  meaning 
"to  set  at  liberty  a  person  arrested  or  imprison- 
ed, on  security  being  taken  for  his  appearance," 
etc. 

4.  Wha«,  in  an  action  on  a  bail  bond,  the 
bond,  which  was  made  a  part  of  the  complaint, 
recited  that  "defendant  having  been  admitted  to 


1 1.  See  BaU.  toL  t.  Cent  Dig.  i  »L 
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boil,"  etc.,  and  it  was  alleged  that,  immediately 
after  execution  of  the  bond,  defendant  left  the. 
state,  the  complaint,  as  against  a  general  de- 
murrer, suificiently  alleged  that  the  defendant 
was  released  on  the  bond. 

5.  Pen.  Code,  c.  27,  contained  in  Kev.  St.  1888, 
which  was  adopted  by  Sess.  Laws  1889,  c.  7, 
i  1,  is  entitled  "Abortion,"  and  imposes  a  pun- 
ishment on  any  one  who  causes  the  miscar- 
riage of  a  pregnant  woman,  unless  necessary  to 
preserve  life.  Held,  that  a  contention  in  an 
action  on  a  bail  bond  given  by  one  charged  with 
abortion  that  no  such  crime  was  known  to  the 
law  of  the  state  was  without  merit. 

Appeal  from  District  Court,  Cache  County; 
C.  H.  Hart,  Judge. 

Action  by  the  state  of  Utah  against  D.  H. 
Davis  and  another.  From  a  judgment  in  fa- 
for  of  plaintiff,  defendants  appeal.  Affirm- 
ed. 

J.  O.  Walters,  for  appellants.  M.  A.  Bree- 
den,  Atty.  Gen.,  and  W.  R.  White,  Dep.  Atty, 
Gen.,  for  the  State. 

BASKIN,  C.  J.  This  is  an  action  upon  a 
bail  bond  executed  by  the  defendants.  A 
general  demurrer  baring  been  interposed  to 
the  complaint  and  overruled,  judgment  was 
rendered  against  the  defendanta 

The  first  objection  to  the  complaint  is  that 
the  order  of  the  district  court  directing  the 
district  attorney  to  institute  said  action  was 
beyond  the  power  of  the  court,  and  is  there- 
fore void.  Such  authority  is  expressly  con- 
ferred by  section  1  of  the  act  relating  to 
district  attorneys,  approved  March  14,  1901 
(Sess.  Laws  1901,  p.  70,  c.  09). 

The  second  objection  is  that  It  is  not  al- 
leged that  the  bail  bond  was  ever  filed  in  the 
district  coiu-t  The  appellants  contend  that 
such  filing  of  the  bond  is  required  under  the 
provisions  of  secUon  4686,  Rev.  St.  1898. 
That  section  requires  that  all  undertakings  of 
bail  must  be  returned  to  the  clerk  of  the 
court  at  which  the  defendant  is  required  to 
appear,  but  does  not  reqiiire  that  they  must 
be  filed.  As  the  only  requirement  of  the 
statute  is  that  the  undertaking  of  bail  must 
be  returned  to  the  clerk  of  the  court,  an  al- 
legation that  it  was  filed  would  perhaps 
sufiiciently  allege  its  return,  yet  that  allega- 
tion is  not  absolutely  necessary  In  the  state- 
ment of  the  cause  of  action. 

The  third  objection  is  that  there  Is  no  al- 
legation that  the  defendant  was  released 
from  custody  upon  the  execution  of  the  bond. 
It  is  alleged  that  "the  defendant,  immedi- 
ately after  the  execution  of  the  bond,  left 
the  stale  for  parts  unknown,  as  a  fugitive 
from  justice."  The  following  recital  occurs 
in  the  bond,  which  was,  as  an  exhibit,  at- 
tached to  and  made  a  part  of  the  complaint, 
viz.:  The  defendant  "having  been  admitted 
to  Iwil  in  the  sum  of  $500.00:  Now,  there 
fore,"  etc.  "Bail,"  Is  defined  in  Black's  Law 
Dictionary,  as  follows:  "To  set  at  liberty 
a  person  aiTested  or  imprisoned,  on  securi- 
ty being  taken  for  his  appearance,"  etc.  The 
definition  of  the  term  by  other  authors  is 
substantially  the  same. 


The  recital  "having  been  admitted  to  bail," 
in  connection  with  the  allegation  that  imme- 
diately after  the  execatloo  of  the  bail  bond 
the  defendant  left  the  state,  while  not  as 
explicit  and  direct  an  allegation  that  the 
defendant  was  released  upon  the  bond  as  is 
desirable  in  pleading,  is  sufficient,  as  against 
a  general  demurrer. 

The  fom-th  and  last  objection  Is  that  the 
bond  recites  that  the  crime  with  which  the 
defendant  was  charged  is  abortion,  and  that 
no  such  crime  is  known  to  the  laws  of  this 
state.  In,  support  of  this  contention,  the 
following  statement  is  made  in  appellants' 
brief,  to  wit:  "It  Is  true  Oiat  the  title  of 
chapter  27  of  the  penal  Code  is  'AbortiMi,' 
but  the  word  does  not  occur  in  the  text  of 
either  of  the  two  subsequent  sections,  and 
It  is  unnecessary  to  add  that  the  title  'Abor- 
tion' is  no  part  of  the  section.  That  wwd. 
It  Is  evident,  was  inserted  by  the  Code  com- 
missioners in  the  compilation,  and  Is  their 
language  alone,  and  not  that  of  the  lawmak- 
ing body  which  passed  the  section."  The 
Penal  Code  referred  to  is  contained  in  the 
Revised  Statutes  of  1898,  which,  as  prepared, 
compiled,  and  printed  by  the  Code  commis- 
sioners, was  approved,  legalized,  and  adopt- 
ed by  chapter  7,  §  1,  of  the  Session  Laws  of 
1899.  Chapter  27,  referred  to,  appears  in 
said  statutes  in  the  following  form: 

"Chapter  27.    AborUon." 

"4226.  Administering  Drugs,  etc.— Using 
Instruments.  Every  person  who  provides, 
"supplies,  or  administers  to  any  pregnant  wo- 
man, or  procures  any  such  woman  to  take 
any  medicine,  drug,  or  substance,  or  uses 
or  employs  any  instrument  or  other  mean.% 
whatever,  with  intent  thereby  to  procure 
the  miscarriage  of  such  woman,  unless  the 
same  is  necessary  to  preserve  her  life,  is 
punishable  by  imprisonment  In  the  State 
Prison  not  less  than  two  nor  more  than  ten 
years. 

"4227.  Woman  Producing  Miscarriage  on 
Self— Penalty.  Every  woman  who  solicits 
of  any  person  any  medicine,  drug,  or  sub- 
stance whateve^,  and  takes  the  same,  or  who 
submits  to  an  operation,  or  to  the  use  of  any 
means  whatever,  with  intent  thereby  to 
procure  a  miscarriage,  unless  the  same  is 
necessary  to  preserve  her  life,  is  punishable 
by  imprisonment  in  the  State  Prison  not  less 
than  one  nor  mwe  than  five  years." 

The  foregoing  constitutes  the  whole  chap- 
ter. This  chapter  makes  abortion  a  definite 
crime,  and,  when  a  miscarriage  is  attempted 
or  caused  in  the  manner  mentioned  in  said 
sections,  except  when  necessary  to  preserve 
life,  the  definite  crime  of  abortion,  under  this 
statute,  is  committed.  This  being  so,  the 
contention  that  no  such  crime  as  abortion  is 
known  to  the  laws  of  this  state  is  without 
foundation. 

The  judgment  is  affirmed,  witli  costs. 

BARTCH  and  McCARTY,  JJ.,  concur. 
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(30  Mont  87) 

GEBO  T.  CLARKE  FORK  GOAL  MIN.  CO. 

et  al. 
(Supreme  Court  of  Montana.    March  11,  1801.) 

PUBLIC  LAWS— FRAUD  IN  OBTAINING  PATENT 
— PATENTE^E  AS  TRUSTEE— PLEADING. 

1.  A  complaint,  to  hold  the  patentee  of  public 
land  a  trustee  thereof  for  plaintiff,  alleging 
merely  that  plaintiff  made  application  to  pur- 
chase it  as  coal  land,  filing  a  declaratory  state- 
ment in  the  land  office,  and  went  into  posses- 
sion and  improved  it;  that  defendant  caused  a 
forged  roliuquishment  of  plaintiflf's  rights  to  be 
filed  iu  the  land  oliice,  of  which  she  did  not  know 
till  five  months  after  expiration  of  the  time 
within  which  she  might  have  made  proof  and 
payment;  and  that  defendant  then  purchased 
the  land,  and  a  patent  was  issued  to  him — does 
not  state  a  cause  of  action;  it  not  showing  that 
plaintiff  did  not  also  make  a  voluntary  relin- 
quishment, by  failure  to  prosecute  work  on  the 
laud,  or  to  make,  or  offer  to  make,  seasonable 
proof  and  payment. 

Appeal  from  District  Court,  Carbon  Coun- 
ty;   Frank  Henry,  Judge. 

Action  by  Ella  D.  Gebo  against  the  Clarike 
Fork  Goal  Mining  Company  and  another. 
.Tudgment  for  defendants.  Plaintiff  appeals. 
Affirmed. 

This  Is  a  suit  In  equity,  the  object  of  which 
is  to  have  the  defendants  (respondents  here) 
declared  to  be  trustees  and  to  hold  certain 
coal  lands  in  timst  for  the  use  and  benefit 
of  the  plaintiff  (appellant  here).  The  amend- 
ed complaint  alleges  that  on  May  24,  18&7, 
George  Gebo  and  Ella  D.  Gebo  in  good  faith 
made  a  Joint  application  to  purchase  319 
acres  of  the  public  coal  lands  of  the  United 
States  under  the  provisions  of  section  2348, 
Rev.  St  U.  S.  [U.  S.  Oomp.  St  1901,  p.  1440]; 
that  an  affldavif  and  declaratory  statement 
were  duly  filed  In  the  proper  land  office  aa 
required  by  law,  and  the  rules  and  regula- 
tions of  the  Interior  Department  respecting 
the  sale  of  coal  lands;  that  applicants  paid 
the  filing  fee,  and  received  a  receipt  from  the 
receiver  of  the  United  States  land  office,  to 
which  was  appended  a  notice  that  appli- 
cants' filing  would  expire  on  May  20,  1898. 
The  complaint  contains  averments  showing 
that  plaintiff  was  a  citizen  of  the  United 
States,  possessed  of  the  requisite  qualifica- 
tions to  enter  coal  lauds,  but  nothing  what- 
ever Is  said  as  to  the  qualification  of  her  co- 
applicant.  The  complaint  also  alleges  that 
plaintiff  went  Into  possession  of  the  land, 
and  opened  a  coal  mine  thereon,  and  other- 
wise Improved  the  property.  It  is  then  al- 
leged that  on  August  31,  1807,  a  false  and 
fraudulent  writing  purporting  to  have  been 
signed  and  verified  by  appellant,  and  by  the 
terms  of  which  George  Gebo  and  plaintiff 
relinquished  to  the  United  States  all  their 
right  title,  and  Interest  In  and  to  the  land 
described  in  their  application,  was  filed  in 
the  land  office;  that  such  false  and  forged 
relinquishment  was  procured  and  filed  by 
and  on  behalf  of  S.  W.  Gebo,  W.  C.  Strohm, 
and  Frederick  H.  Davis,  to  enable  Alfred 
Thomas  and  F.  B.  Burchmore  to  enter  and 
purchase  said  land  for  the  use  and  benefit 


of  Gebo,  Strohm,  and  Davis,  and  that;  Imme- 
diately after  the  filing  of  said  torged  relin- 
quishment, Thomas  and  Burchmore  did  pur- 
chase the  land  in  controversy;  that  there- 
after. In  December,  1897,  they  (Thomas  and 
Burchmore)  sold  their  interests  to  Davis  and 
Strohm;  that  afterwards  Strohm  sold  his  In- 
terest to  Davis,  and  Davis  on  September  20. 
1898,  sold  the  property  to  the  Clarke  Fork 
Coal  Mining  Company,  taking  a  mortgage  on 
the  entire  property  to  secure  the  purchase 
price,  $100,000;  that  a  patent  from  the  Unit- 
ed States  was  duly  issued  to  Thomas  and 
Burchmore;  that  of  the  fraudulent  acts  men- 
tioned all  purchasers  subsequent  to  Thomas 
and  Burchmore  bad  actual  knowledge;  that 
the  mining  company  is  Insolvent;  that  on 
June  14,  1899,  appellant  made  a  written  of- 
fer to  pay  to  the  mining  company  $3,190.20, 
being  one-half  of  the  original  purchase  price 
of  the  property  from  the  United  States,  and 
demiindcd  that  the  company  convey  to  her 
an  undivided  one-half  interest  therein;,  that, 
by  reason  of  the  fraudulent  acts  mentioned, 
the  plaintiff  was  prevented  from  procuring 
from  the  United  States  legal  title  to  the  land 
in  controversy.  The  complaint  then  alleges: 
•'(18)  The  plaintiff  first  had  knowledge  of 
the  fraudulent  acts  herein  alleged  on  or 
about  the  1st  of  November,  1898."  The 
prayer  of  the  complaint  is  that  the  company 
be  declared  to  be  a  trustee  for  the  use  and 
benefit  of  the  plaintiff  to  the  extent  of  a 
one-half  Interest  in  the  property;  that  It  be 
compelled  to  convey  to  her  such  Interest; 
that  it  be  compelled  to  account  to  her  for 
the  rents.  Issues,  and  profits;  that  the  de- 
fendant Davis  be  required  to  release  his 
mortgage  on  said  one-half  interest;  and  that 
plaintiff  have  Judgment  for  such  sum  as 
may  be  found  due  on  an  accounting,  and  for 
her  costs.  To  this  complaint  defendants  in- 
terposed a  general  deipurrer,  which  was  sus- 
tained by  the  court;  and,  plaintiff  falling 
to  plead  further.  Judgment  for  costs  was  en- 
tered In  favor  of  defendants,  from  which 
plaintiff  appealed. 

C.  L.  Merrill,  for  appellant  Jno.  A.  Luce, 
for  respondents. 

HOLLOW  AY,  J.  (after  stating  the  facts). 
The  demurrer  challenges  the  Jurisdiction  of 
the  court  and  the  sufficiency  of  the  allega- 
tions of  the  complaint  to  state  a  cause  of 
action;  but  as  the  last  ground  of  the  de- 
murrer only  is  contended  for  by  the  respond- 
ents In  this  court,  our  examination  Is  con- 
fined to  that  Inquiry. 

Appellant  arg:ucs  at  length  that  this  char- 
acter of  action  is  maintainable,  and  this  is 
readily  conceded  by  respondents,  so  that  the 
only  inquiry  before  us  is,  does  the  complaint 
state  facts  sufficient  to  constitute  a  cause 
of  action,  or  bring  the  plaintiff  within  the 
rule  applicable  to  such  actions? 

The  rule  is  that  if,  as  a  matter  of  fact,  the 
government  was  Imposed  upon,  and  by  fraud 
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or  mistake  Issued  a  patent  to  some  otber  per- 
son, when  in  truth  the  plaintiff  was  entitled 
to  it,  then,  upon  a  proper  showing,  a  court 
of  equity  will  decree  the  patentee  to  be  a 
trustee,  and  to  hold  the  land  in  trust  for  the 
use  and  benefit  of  the  party  really  entitled 
to  It  Meyendorf  v.  Frohner,  3  Mont  282. 
But  what  is  a  proper  showing?  The  very 
foundation  of  the  rule  Is  that  the  patent  was 
issued  to  another  when  plaintiff  was  justly 
entitled  to  it  Then  the  complaint  must 
show  such  facts  as  that  it  will  appear  there- 
from that  she  has  connected  herself  with 
the  original  source  of  title  In  the  goTemment 
and  that  her  rights  are  injuriously  affected 
by  the  existence  of  the  outstanding  patent 
She  must  show  such  equities  in  herself  as 
will  control  the  legal  title  In  the  defendants' 
bands.    Power  v.  Sla,  24  Mont.  243,  61  Pac. 

I  468.  The  filing  of  the  so-called  declaratory 
statement  does  not  even  withdraw  the  land 
from  entry,  but  any  number  of  filings  may 
be  made  upon  the  same  land  successively. 
The  only  effect  of  the  filing  of  such  declara- 
tory statements  Is  to  give  to  the  applicants, 
in  the  order  of  their  filings,  preference  rights 
to  purchase  the  land,  and  that  only  for  a 
period  of  14  months  from  the  date  of  filing. 
In  other  words,  such  filing  only  initiates  a 
right,  which  may  be  lost  by  relinquishment, 
by  failure  to  prosecute  work  on  the  land  in 
good  faith,  or  by  failure  to  make  proof  and 

.  payment  within  the  14  months;  and,  in  or- 
der to  make  out  a  cause  of  action,  plaintiff 
must  show,  first,  that  she  did  not  volun- 
tarily relinqtiish  her  right  so  initiated,  and, 
second,  that  she  did  in  good  faith  prosecute 
work  upon  the  land,  and,  within  the  time 
allowed  by  law,  did  make  proof  and  payment 
for  the  land,  or  at  least  offer  to  do  so.  She 
must  show  affirmatively  that  upon  her  part 
she  did,  or  offered  to  do,  all  that  was  neces- 
sary to  be  done  in  order  to  secure  the  patent, 
and  upon  the  doing  of  which  patent  should 
have  issued  to  her  (Bohall  v.  Dilla,  114  U.  S. 
47,  6  Sup.  Ct  782,  29  L.  Ed.  61);  and  these 
in  addition  to  the  facts  necessary  to  be  shown 
in  order  to  entitle  her  to  make  the  filing  in 
the  first  instance.  If,  as  a  matter  of  fact 
plaintiff  had  known  of  the  filing  of  the  so- 
called  forged  relinquishment  before  the  ex- 
piration of  the  14  months,  she  might  with 
some  show  of  reason  claim  that  it  was  un- 
necessary for  her  to  offer  to  make  proof  or 
tender  payment  npon  the  theory  that  the 
law  will  not  require  the  doing  of  a  vain 
thing;  but  on  the  contrary,  she  shows  af- 
flmiatlvely  that  she  did  not  know  of  the  ex- 
istence of  such  relinquishment  until  more 
than  6  months  after  the  expiration  of  the 
time  within  which  she  might  have  made 
proof  and  payment,  and  yet  there  Is  no  alle- 
gation in  the  complaint  that  within  the  14 
months,  or  at  all,  she  ever  made  any  offer  to 
prove  up  on  the  land  or  pay  for  it  The  rea- 
son for  the  necessity  of  this  allegation  is  ap- 
parent, for.  If  there  was  another  valid  filing 
made  upon  the  same  land  subsequent  to  the 


plalntifl^s,  and  prior  to  the  expiration  of  such 
period— and  there  Is  no  allegation  that  there 
was  not— and  such  subsequent  applicant  bad 
In  good  faith  complied  with  the  law,  plain- 
tllTs  right  to  patent  would  have  ceased  ab- 
solutely on  May  20,  1898,  and  thereafter  she 
would  have  been  a  stranger  to  the  title  (sec- 
tion 2350,  Rev.  St  U.  S.  [U.  S.  Comp.  St  1901. 
p.  1441]),  and  unable  to  maintain  this  action 
at  all.  The  complaint  must  negative  the  fact 
of  plaintiff's  voluntary  relinquishment  of  her 
filing  on  the  land.  It  is  not  enough  to  show 
an  initiation  of  a  valid  claim,  but  she  must 
show  a  valid,  subsisting  claim  during  the 
time  allowed  by  law  for  finally  merging  such 
claim  Into  patent  The  mere  allegntlon  that 
a  fraudulent  relinquishmeut  was  filed  by  cer- 
tain  parties  Is  not  an  allegation  that  plain- 
tiff herself  never  voluntarily  relinquished 
her  claim.  It  is  not  enough  for  her  to  show 
that  the  patent  should  not  have  been  issued 
to  Thomas  and  Burchmore.  Sparks  v.  Pierce, 
115  D.  S.  408,  6  Sup.  Ct  102,  29  I*  Ed.  428. 
She  must  show  affirmatively  that  It  was  the 
filing  of  the  so-called  fraudulent  relinquish- 
ment alone  which  deceived  or  misled  the  offi- 
cials of  the  government  If  they  were  deceiv- 
ed or  misled,  wbo  otherwise  would  have  re- 
ceived, her  proof  and  payment  for  the  land, 
and  Issued  to  her  the  patent  therefor.  Lee 
T.  Johnson,  116  U.  S.  48,  6  Sup.  Ct  249,  29  L. 
Ed.  570.  And  the  reason  for  this  rule  is 
manifest  for  the  execution  and  delivery  of 
the  patent  to  Thomas  and  Burchmore  were 
the  final  acts  of  the  officials  of  the  gov^n- 
ment  In  the  transfer  of  its  title  to  the  land, 
and,  as  those  acts  could  lawfully  be  perform- 
ed only  after  certain  steps  had  been  takei. 
the  patent  itself  is  in  the  nature  of  an  official 
declaration  by  that  branch  of  the  govern- 
ment to  which  the  disposition  of  the  public 
lands  is  intrusted  that  all  the  requirements 
preliminary  to  its  issue  have  been  complied 
with.  Smelting  Co.  v.  Kemp,  104  V.  S.  636, 
26  L.  Ed.  875.  In  the  absence  of  any  show- 
ing to  the  contrary,  the  presumption  will  be 
indulged  that  the  cAclals  of  the  Land  De- 
partment had  before  them  sufficient  proof  to 
justify  the  issuing  of  the  patent  to  Thomas 
and  Burchmore.    Lee  v.  Johnson,  supra. 

Numerous  other  infirmities  in  the  com- 
plaint have  been  pointed  out,  but  the  forego- 
ing considerations  are  sufficient  to  demon- 
strate its  insufficiency,  and  the  correctness  of 
the  trial  court's  ruling. 

The  judgment  is  affirmed.    Affirmed. 

BRANTLY,  C.  J.,  and  MILBURN,  J.,  con- 
cur. 


(30  Hoot.  S3) 
INDEPENDENT  PUB.  CO.  v.  LEWIS  AND 

CLARKE  COUNTY. 
(Supreme  (Jourt  of  Montana.    March  11,  19W.) 

COUNTIES  —  EXPENSES     OF     PROSECUTIONS  — 
BRIEFS  ON  APPEAL,— LIABILITY  OP  COUNTY. 

1.  Const  art.  8,  |  27,  provides  that  criminal 
charges  must  be  preferred  in  the  name  of  the 
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state  and  prosecuted  by  its  authority.  Pol. 
Code,  §  44o0,  imposes  on  the  county  attorney 
the  duty  of  conducting  prosecutions  on  behalf  of 
the  state,  expenses  incurred  by  him  in  sudt 
cases  being,  by  section  4081,  subd.  3,  a  county 
charge.  By  section  460  the  Attorney  General 
is  given  supervisory  power  over  the  county  at- 
torney, and  in  cei-taiu  cases  must  assist  any 
county  attorney  iu  performing  his  duties,  and 
must  also  appear  in  the  Supreme  Court  to  prose- 
cute and  defend  causes  to  which  the  state  is  a 
party.  By  section  4190  a  county  has  only  such 
powers  as  are  expressly  provided  by  law  or  nec- 
essnrily  implied  from  those  expressed.  Beld 
that,  after  a  criminal  case  has  been  appealed  to 
the  Supreme  Court,  the  duties  of  the  county  at- 
torney therein  and  his  power  to  contract  ex- 
penses for  the  county  cease,  and  the  duty  of  the 
Attorney  General  begins,  and,  there  being  no 
Code  provision  authorizing  it,  he  has  no  power 
to  contract  on  behalf  of  the  county,  and  the 
county  has  no  power  lawfully  to  pay,  expenses 
incurred  in  printing  briefs  filed  on  behalf  of  the 
state  in  the  appeal. 

App€al  from  District  Court,  Lewis  and 
Clarke  County;  J.  M.  Clements,  Judge. 

Action  by  the  Independent  Publishing  Com- 
pany against  the  county  of  Lewis  and  Clarke. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals   Affirmed. 


F.    W.    Mattler,    for    appellant 
Working,  for  respondent 


Lincoln 


BRANTLY.  C.  J.  A  rule  of  this  court  re- 
quires briefs  to  be  printed.  Bule  10,  57  Pac. 
▼It  In  the  case  of  State  t.  Brown  (hereto- 
fore determined)  29  Mont  — ,  74  Pac.  306,  a 
brief  was  printed  by  the  appellant  herein  at 
the  request  of  the  Attorney  General.  The 
prosecution  baring  arisen  in  Lewis  and 
Clarke  county,  the  appellant  presented  its 
bill  to  the  board  of  coonty  commissicHiers  of 
that  county  for  allowance  and  payment  The 
board  rejected  it  as  not  being  a  county 
charge.  Thereupon  an  appeal  was  taken  to 
the  district  court  PoL  Code,  §  428&  In  that 
court  the  parties  filed  an  agreed  statement  of 
facts  in  substance  as  follows:  The  brief, 
whldi  Is  the  basis  of  the  claim  at  appellant 
herein,  was  ordered  by  the  Attorney  General 
of  the  state  of  Montana  for  use  ot  the  Su- 
preme Court  in  the  case  of  State  of  Montana, 
Respondent,  v.  Wilton  6.  Brown,  Appellant 
which  was  from  a  Judgment  of  conviction  in 
a  criminal  prosecution  in  the  district  court  of 
Lewis  aad  Clarke  county,  Mont,  and  said 
brief  was  ordered  on  behalf  of  the  state,  and 
filed  in  the  Supreme  Court  in  accordance  with 
the  rul&  of  the  court  requiring  the  same.  The 
district  court  thereupon  rendered  Judgment 
thereon  in  favor  of  the  county;  hence  this  ap- 
peal. 

The  sole  question  for  determination  is  this: 
Is  a  county  liable  for  the  expense  of  printing 
briefs  tiled  on  behalf  of  the  state  In  this  court 
in  criminal  cases  arising  within  such  county, 
when  ordered  by  the  Attorney  General?  All 
criminal  charges  must  be  preferred  in  the 
name  of  the  state  and  prosecuted  by  its  au- 
thority. Const  art  8,  S  27.  The  county  at- 
torney Is  the  public  prosecutor,  and  it  is  his 
duty,  among  others,  to  attend  the  district 


court  and  conduct  on  behalf  of  the  state  all 
prosecutions  for  public  offenses.  Pol.  Code, 
i  4450.  All  expenses  uecessarilj  incurred  by 
him  in  such  cases  arising  in  the  county  are  a 
county  charge.  Pol.  Code,  f  4681,  subd.  3. 
The  Attorney  General  is  given  supervisory 
power  over  him  in  all  matters  pertaining  to 
his  official  duties,  and  when  the  public  service 
requires  it  or  he  is  requested  by  the  Govern- 
or to  do  so,  he  must  assist  the  county  attor- 
ney of  any  county  in  the  performance  of  his 
duties.  Id.  §  460.  When  the  emwgency 
arises  calling  blm  to  the  assistance  of  the 
county  attorney,  he  necessarily  has  the  au- 
thor!^ to  do  anything  that  tlie  Inferior  officer 
may  do,  or,  if  the  circumstances  require  it, 
undo  what  has  already  been  done.  State  v. 
Dist  Court  22  Mcmt  25,  55  Pac.  916.  The 
connection  of  the  counQr  attorney  with  a 
criminal  prosecution,  however,  ceases  fw:  the 
time  being  when  it  is  removed  to  this  court 
by  appeal,  and  such  connection  is  not  renew- 
ed again  unless  the  cause  is  remanded  to  the 
district  court  for  further  proceedings.  The 
Attorney  General  must  appear  In  this  court 
and  prosecute  or  defend  all  causes  to  which 
the  state  is  a  party  (Pol.  Code,  i  460),  and  this 
duty  is  exclusively  his.  So  long  as  the  cause 
is  pending  In  the  district  court,  all  expenses 
are  proper  charges  against  the  county.  This 
Includes  fees  and  mileage  of  officers,  when 
they  are  allowed,  and  of  witnesses  and  Ju- 
rors. Included  also  Is  the  expense  of  keeping 
the  defendant  when  in  custody.  Pol.  Code,  § 
46S1.  A  county  is  one  of  the  civil  divisions 
of  the  state  for  political  and  Judicial  pur- 
poses, created  by  the  sovereign  power  of  the 
state  of  its  own  will,  without  the  consent  of 
the  people  who  inhabit  it  7  Am.  &  Eng, 
Bac.  Law  (2d  Ed.)  900.  It  Is  quasi  corporate 
in  character,  but  has  only  such  powers  as  are 
expressly  provided  by  law  or  are  necessarily 
implied  by  those  expressed.  Pol.  Code,  | 
4190;  State  t.  Coad,  23  Mont  131,  57  Pac. 
1092.  The  extent  of  its  duties  and  the  bur- 
dens of  expense  to  be  borne  by  it  are  to  be 
measured  by  the  same  limitations.  So  far  as 
the'expenscs  of  criminal  prosecutions  are  nec- 
essarily incurred  by  the  county  attorney,  he 
Is  by  law  tlie  agent  of  the  county.  When  his 
duties  In  tliat  regard  cease  on  removal  of  a 
cause  to  this  court,  his  power  to  contract 
expense  also  ceases. 

If  the  Attorney  General,  then,  has  power 
to  contract  expense  bills  for  which  the  county 
is  chargeable,  his  authority  must  be  found  in 
the  enumeration  of  his  powers  and  duties,  or 
else  in  the  enumeration  of  matters  which  are- 
proper  charges  against  the  county,  and  the 
burdens  of  government  cast  upon  it  under 
the  statute.  A  careful  examination  of  all 
the  provisions  of  the  law  upon  this  subject 
does  not  disclose  anywhere  that  the  counties 
are  chargeable  with  any  expense  touching  a 
criminal  prosecution  after  its  removal  to  this 
court.  Nor  is  there  among  the  powers  of  the 
Attorney  General  with  reference  to  such 
prosecutions   mention   of   any   authority   t» 
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cbarse  any  expense  to  a  particular  county. 
Wbile  he  may  supervise  and  assist  the  coun- 
ty attorney  during  the  pendency  of  the  pros- 
ecution In  the  district  court,  there  is  no  long- 
er anything  to  supervise,  nor  any  lnf«lor  of- 
ficer to  assist,  aftw  the  cause  is  removed  to 
this  court  It  Is  then  in  his  exclusive  ccm- 
trol;  and  In  the  absence  of  express  authority, 
or  authority  necessarily  Implied,  he  may  not 
charge  the  county  with  any  expense  incurred 
by  him.  Section  4681,  supra,  haa  reference 
only  to  the  powers  of  the  connty  attorney  in 
this  particular,  and  although  in  the  supervi- 
sion of  the  county  attorney  in  that  official's 
duties,  or  In  giving  such  assistance  as  he  may 
render  In  the  performance  of  them,  the  Attor- 
ney General  might  incur  expense  for  which 
the  county  is  chargeable,  snch  power  does  not 
appertain  to  the  performance  of  bis  duties 
at  the  cairttal.  Moreover,  a  board  of  com- 
missioners may  not  assume  and  pay  charges 
which  the  law  does  not  Impose  upon  the  par- 
ticular county.  There  was,  therefore,  with 
reference  to  the  bill  In  controversy,  no  pow- 
er to  contract  for  the  county,  nor  power  in 
the  county  lawfully  to  pay.  Hence  the  dis- 
trict court  was  correct  in  holding  that  t^e 
bill  in  question  is  not  a  county  charge,  no 
matter  whether  the  Attorney  General  pre- 
sumed to  contract  for  the  county  or  not,  and 
its  Judgment  must,  for  this  reason,  be  af- 
firmed. 

Much  was  said  in  the  argument  of  counsel 
touching  the  question  whether  the  bill  is  a 
proper  charge  against  the  state,  payable  out 
of  the  appropriation  made  for  office  and  trav- 
eling expenses  of  the  Attorney  General.  This 
question  is  not  before  us,  and  is  not  decided. 
Judgment  affirmed. 

Afllrmed. 

HOLLOWAY,  J.,  concurs. 

MILBURN,  J.  I  concur.  The  state  prose- 
cutes and  should  pay  all  expense  bills  in- 
curred by  it,  unless  there  be  special  provi- 
sion of  law  charging  them,  or  part  of  them, 
to  the  county  In  which  the  prosecution  origi- 
nates. The  county  must  pay  what  the  law 
expressly  says  shall  be  paid  by  it,  and  no 
more.  There  is  not  any  statute  requiring  the 
county  to  pay  bills  incurred  by  the  state  on 
ai^eaL 


(30  Mont.  93) 

BTATB    ex    rel.    COBBAN    ▼,    DISTRICT 

COURT   OF    SECOND   JUDICIAL   DIST. 

OF  SILVER  BOW  COUNTY  et  aL 

(Supreme  Court  of  Montana.    March  14,  1904.) 

APPEAL  FROM  JUSTICB'S  COURT. 

1.  The  only  appeal  from  a  justice's  court  pro- 
vided for  beinjr  from  a  judgment,  which  Cocle 
(St.  Proc.  §  1760,  authorizes  within  30  days 
after  the  judgment,  an  appeal  from  a  judgment 
of  a  justice,  and  his  subsequent  order  refusing 
to  open  the  default,  taken  more  than  30  days 
after  the  judgment,  gives  the  district  court  no 
jniisdictioB. 


Writ  of  review  on  the  relation  of  Kate  L. 
Cobban  against  the  district  court  of  the  Sec- 
ond Judicial  District,  In  and  for  Silver  Bow 
county,  and  William  Clancy,  Judge  thereof. 
Orders  annulled. 

Jas.  E.  Murray,  for  relator.  Jno.  F.  Da- 
vles,  for  respondents. 

BRANTLY,  O.  J.  Application  for  writ  of 
review.  On  Novemljer  6,  1903,  an  action 
was  brought  in  the  Justice's  court  of  South 
Butte  township.  Silver  Bow  connty,  by  Kate 
L.  Cobban  against  one  Gust  VogeJ,  to  recov- 
er from  him  the  possession  of  certain  premi- 
ses in  the  city  of  Butte,  and  damages  for 
the  use  and  occupancy  thereof.  Summons 
was  issued  and  returned,  showing  due  serv- 
ice on  the  defendant.  On  November  13th, 
the  appearance  day,  on  motion  of  plaintUT, 
the  default  of  the  defendant  was  duly  en- 
tered; be  having  failed  to  appear  witiiln 
the  hour  allowed  by  statute  after  the  time 
named  in  the  summons.  Evidence  was  then 
Introduced  and  Judgment  entered  in  favor 
of  plaintiff,  as  prayed  for  in  the  complaint 
On  November  18th  the  defendant  served  up- 
on counsel  for  the  plaintiff,  and  filed  with 
the  justice,  a  notice  that  he  would  on  No- 
vember 23d  move  the  court  to  set  aside  the 
Judgment  At  the  time  appointed  the  par- 
ties appeared.  In  support  of  the  motion, 
counsel  for  defendant  filed  an  affidavit  of 
the  defendant,  stating  that  he  had  not  been 
served  with  summons  in  the  action,  and 
therefore  had  no  notice  of  its  pendency. 
The  hearing  was  then  continued  until  De- 
cember 15th.  The  plaintiff  having  in  the 
meantime  filed  an  affidavit  of  the  officer 
who  served  the  summons  contradicting  the 
statements  in  the  affidavit  ot  the  defendant 
the  Justice  denied  the  motion.  On  Decem- 
ber 24tb  the  defendant  served  and  filed  his 
notice  of  appeal  to  the  district  court  from 
the  Judgment  and  the  order,  and,  having  giv- 
en the  undertaking  required  to  effectuate  the 
appeal,  procured  a  transcript  of  the  proceed- 
ings to  be  filed  in  the  district  court  On 
February  20,  1904,  the  motion  to  set  aside 
the  default  and  Judgment  was  submitted  to 
the  district  court  At  the  same  time  the  de- 
fendant submitted  a  verified  answer,  setting 
forth  his  defense  and  an  affidavit  ot  merits. 
These  pajters  were  intended  to  supplement 
the  showing  made  in  the  Justice's  court 
Upon  consideration  an  order  was  made  sus- 
taining the  motion,  and  the  defendant  was 
permitted  to  file  the  answer.  On  February 
27th  the  plaintiff  submitted  a  motion  to  dis- 
miss the  appeal  on  the  grounds,  among  oth- 
ers, that  the  court  had  no  Jurisdiction  of 
the  action,  in  that  the  appeal  from  the  Judg- 
ment had  not  been  taken  within  tlie  time 
provided  by  the  statute  after  the  rendition 
thereof,  and  that  no  appeal  lies  from  sncb 
an  order.  The  motion  was  denied.  There- 
upon this  application  was  made  to  liare  an- 
nulled the  two  orders  mentioned. 
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The  question  for  decision  Is,  was  the  cause 
removed  to  tbe  district  court  in  conformity 
^rith  the  provision  of  the  statute  applicable, 
so  as  to  confer  Jurisdiction?  Tbe  right  of 
appeal,  though  guarantied  under  tbe  Consti- 
tution (article  8,  i  23),  may  be  exercised  on- 
ly in  obedience  to  the  statutory  regulations 
applicable.  These  regulations  are  found  in 
sections  1760  to  1764  of  the  Code  of  Civil 
Procedure.  Section  1760  declares  that  an  ap- 
peal may  be  taken  from  a  Judgment  within 
30  days  after  the  renditi<m  thereof  by  filing 
a  notice  and  serving  It  on  the  adverse  party 
or  bis  attorney.  Tbe  district  court  is  with- 
out power  to  entertain  tbe  appeal,  except  to 
dismiss  it,  unless  taken  within  the  30  days, 
and  unless,  further.  It  is  effectuated  under 
sections  1763  and  1764.  When  these  steps 
have  been  taken  by  the  appellant,  the  Jus- 
tice must,  upon  payment  of  his  fee,  perform 
the  duties  enjoined  upon  him  by  section 
1762.  Upon  tbe  perfection  of  the  appeal  the 
court  has  Jurisdiction  of  tbe  cause,  and  may 
grant  the  relief  authorized  by  section  1761. 
This  section  has  to  do  only  with  the  extent 
of  the  relief  which  may  be  granted  by  the 
district  court.  State  ex  rel.  Shanahan  v. 
Lindsay,  22  Mont.  398,  66  Pac.  827.  It  does 
not,  in  terms,  nor  by  Implication,  allow  an 
appeal  to  tbe  district  court  from  an  order 
made  in  the  Justice's  court,  either  before  or 
after  Judgment  Tbe  only  appeal  provided 
for  is  an  appeal  from  the  Judgment  (section 
1760).  Thereupon,  under  the  terms  of  sec- 
tion 1761,  the  district  court  may  grant  such 
relief  as  Is  therein  provided,  and  no  more. 

There  being  no  appeal  allowed  from  tbe 
order  refusing  to  set  aside  tbe  default  and 
Judgment  in  the  Justice's  court,  and  tbe  ap- 
peal from  the  Judgment  having  been  per- 
fected after  the  lapse  of  30  days  from  the 
rendition  thereof,  the  district  court  was 
without  Jurisdiction  to  entertain  it  or  to 
make  any  order  In  the  cause.  The  result 
Is  that  the  two  orders  complained  of  were 
In  excess  of  Jurisdiction,  and  must  be  an- 
nulled. The  district  court  should  have  sus- 
tained tbe  motion  to  dismiss  the  appeal  on 
tbe  ground  of  want  of  Jurisdiction. 

Tbe  orders  complained  of  are  annulled. 

MILBUBN  and  HOLLOWAY,  JJ.,  concur. 


(34  Wash.  331) 

WELEVER  et  nx.  t.  ADVANCE  SHINGLE 
CO. 

(Supreme  Ourt  of  Washington.    March  14, 
1904.) 

WRITTEN  CONTRACTS  —  EXPLANATION  —  ORAL 
EVIDBNCEJ— LICENSE  TO  CUT  TIMBER— INTER- 
EST IN  LANI>— NEW  TRIAL— INSUFFICIENCY 
OP  EVIDENCE— TRIAL  COURT'S  DISCRETION- 
REVIEW. 

1.  Though  a  bill  of  sale  of  a  shingle  mill  was 
by  its  terms  complete  in  itself,  oral  evidence 
was  admissible  to  show  that  at  the  time  of  the 
negotiations  the  seller  agreed  that  the  timber 
on  the  land  on  which  the  mill  stood  should  pass 


with  tbe  mill,  such  evidence  not  contradicting 
or  varying  the  terms  of  the  bill. 

2.  An  attempted  sale  of  standing  timber  by 
parol,  when  acted  on,  amounts  to  a  license,  and 
when  cut  the  timber  is  the  property  of  the  li- 
censee. 

3.  'Where  one  represents  to  another  that  he  is 
tbe  owner  of  standing  timber,  and  gives  him  a 
license  to  cut  it,  and  he  does  so,  the  seller  is 
estopped  to  assert  that  be  did  not  have  title. 

4.  Under  2  Ballinger's  Ann.  Codes  &  St.  S 
5U71,  making  insufficiency  of  the  evidence  to 
justify  the  verdict  a  ground  for  a  new  trial,  a 
new  trial  may  be  granted  for  insufficiency  of  the 
evidence,  though  there  is  some  evidence  to  sup- 
port the  verdict. 

5.  Under  2  Ballinger's  Ann.  Codes  &  St.  i 
5071,  giving  the  trial  court  authority  to  grant  a 
new  trial  for  insufficiency  of  the  evidence  to  jus- 
tify the  verdict,  on  appeal,  the  discretion  of  the 
court  in  granting  a  new  trial  will  not  be  review- 
ed, further  than  to  determine  whether  it  had 
been  abused. 

Appeal  from  Superior  CJourt,  Snohomish 
County;'  John  C.  Denney,  Judge. 

Action  by  Charles  P.  Welever  and  wife 
against  the  Advance  Shingle  C!ompany.  Judg- 
ment in  favor  of  plaintiffs,  and  from  an  or- 
der granting  a  new  trial  they  appeal.  Af- 
firmed. 

McMurcbie  &  Bundy  and  A.  M.  Abel,  for 
appellants.  G.  M.  Emory  and  McGuinness  & 
Miller,  for  respondent 

HADLEY,  J.  Appellants  brought  this  ac- 
tion to  recover  damages  from  respondent  for 
alleged  wrongful  cutting  of  timber  upon  ap- 
pellants' lands,  and  for  the  value  thereof. 
Kespondent  answered,  setting  up  facts  under 
which  it  claims  to  have  been  the  owner  of 
the  timber,  with  license  to  remove  it  from 
the  land.  A  trial  was  bad  before  a  Jury,  and 
a  verdict  was  returned  in  favor  of  appellarits 
for  tbe  sum  of  $()00.  Respondent  moved  for 
a  new  trial,  and  the  same  was  granted  on 
the  ground,  as  stated  in  the  court's  order; 
that  the  evidence  was  insufiiclent  to  Justify 
the  verdict,  and  that  it  is  against  tbe  law. 
This  appeal  is  from  said  order,  and  it  Is 
assigned  that  the  com^  erred  in  setting  aside 
the  verdict  and  in  granting  a  new  trial 

For  a  time  prior  to  December  3,  1900,  ap- 
pellant Charles  P.  Welever  owned.  Jointly 
with  others,  a  certain  shingle  mill,  which 
was  located  upon  tbe  tract  of  land  whereon 
stood  this  timber  which  is  in  dispute.  On 
that  date  he  executed  a  written  bill  of  sale 
to  M.  J.  McGuinness  for  all  of  his  Interest 
in  iind  to  the  shingle  mill,  including,  by  spe- 
cial mention,  the  machinery,  dry  kiln,  and 
all  buildings  connected  with  the  mill.  Mc- 
Guinness was  tbe  transferee,  in  trust  only, 
for  certain  others  who  were  the  real  pur- 
chasers, and  who  caused  the  transfer  to  he 
so  made  and  held  until  they  could  incorporate 
the  respondent  company.  Said  puroliasers 
afterwards  became  incorporators  of  the  re- 
spondent company,  and  the  said  interest  was 
then  transferred  to  it.  In  said  bill  of  sale 
no  mention  Is  made  of  any  transfer  of  tlm- 

1f  2.  See  Loga  and  Logging,  vol.  33,  Cent.  Dig.  SS 
a.  13,  14. 
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ber,  but  It  ts  claimed  by  respondent,  and 
there  Is  considerable  evidence  to  the  effect, 
tliat  said  appellant  tools  the  mill  purchasers 
over  the  land,  showed  them  the  timber,  and 
urged,  as  an  Inducement  for  the  purchase  of 
the  mill,  that  the  timber  would  be  trans- 
ferred to  the  purchasers.  There  is  also  evi- 
dence that  said  appellant  represented  to  the 
purchasers  that  he  and  his  associates  were 
the  owners  of  the  timber;  that  It  was  agreed 
throughout  the  negotiations  that  the  timber 
should  pass  to  the  purchasers;  and  that,  but 
for  such  representations  and  agreement,  the 
purchasers  would  not  have  bought  the  mill. 
There  is  also  evidence  that  when  the  pur- 
chase was  made  the  purchasers  assumed  and 
agreed  to  pay  certain  obligations  of  Welever 
and  his  associates,  among  which  was  a  bal- 
ance due  from  the  latter  to  their  own  vendor 
for  the  pm-chase  price  of  this  tlnjbcr,  and 
that  respondent  did  pay  said  sum  to  the  for- 
mer owner  of  the  timber  on  account  of  said 
obligation  of  Welever  and  his  associates. 

Appellants  urge  that,  Inasmuch  as  no  men- 
tion Is  made  of  the  timber  in  the  written 
bill  of  sale,  it  was  therefore  improper  to  ad- 
mit any  testimony  bearing  upon  that  subject, 
for  the  reason  that  its  effect  was  to  contra- 
■dict  and  vary  the  terms  of  the  written  in- 
strument If  appellants'  position  Is  correct, 
it  follows  that  the  court  should  not  have  con- 
sidered any  of  that  evidence  in  passing  upon 
the  motion  for  a  new  trial.  We  believe  the 
■evidence  adniitted  in  this  case  does  not  come 
within  the  classification  of  parol  evidence 
which  contradicts  or  varies  the  terms  of  a 
written  instrument.  It  is  true,  the  bill  of 
sale  Is  complete  In  Itself,  but  that  fact  is  not 
inconsistent  with  the  parties  having  entered 
Into  a  verbal  agreement  at  the  time  of  the 
«xecution  of  the  writing  touching  a  subject 
*  not  embraced  in  the  writing.  "Again,  the 
parties  to  a  written  agreement  which  is  com- 
plete In  itself  may  at  the  time  of  Its  exe- 
•cutlon  or  previously  have  entered  into  a  col- 
lateral parol  agreement  concerning  some  mat- 
ter on  which  the  Instrument  is  silent,  and  the 
rule  does  not  preclude  the  proof  of  such  col- 
lateral agreement,  provided  no  attempt  is 
made  to  vary  <w  contradict  the  writing."  21 
Am.  &  Eng.  Enc.  of  Law  (2d  Ed.)  10»4.  The 
decisions  of  many  states  are  cited  in  support 
of  the  above.  "The  written  contract  (Exhibit 
A)  does  not  refer  to  the  matter  of  the  sale 
of  the  old  machine,  and  the  evidence  as  to 
the  rescission  of  that  sale  falls  within  the 
familiar  rule  that  parol  evidence  Is  admis- 
sible to  prove  an  oral  agreement  relating  to 
a  different  subject-matter  from  that  covered 
by  the  written  contract,  although  both  con- 
tracts may  be  parts  of  the  same  transaction." 
I<ynch  V.  Curfman,  65  Minn.  170,  174,  68  N. 
W.  5. 

Appellants,  however,  make  the  further  con- 
tention that,  granting  the  contract  to  have 
been  as  respondent  Insists,  It  was  neverthe- 
less void  under  the  statute  of  frauds,  in  so 
far  as  there  was  an  attempt'  by  parol  to  sell 


the  timber.  It  Is  conceded  that  there  is  con 
fllct  of  authority  upon  this  subject.  It  being 
held  in  some  states  that  a  sale  of  growing 
trees  Is  not  a  sale  of  an  interest  in  lands, 
and  that  It  may  be  made  by  parol,  while  a 
contraiT  doctrine  prevails  in  other  states. 
However,  even  where  it  Is  held  that  a  sale 
of  growing  trees  Is  a  sale  of  an  interest  in 
lands  which  muart  be  transferred  by  deed,  it 
is  also  held  that  an  attempted  sale  by  parol, 
when  acted  upon,  amounts  to  a  license  to 
cut  and  remove  the  timber,  and  that  when 
so  cut  it  becomes  the  property  of  the  licensee. 
Pierrepont  v.  Barnard,  6  N.  Y.  279;  White 
V.  King,  87  Mich.  107,  49  N.  W.  518;  IJllle 
V.  Dunbar,  62  Wis.  198,  22  N.  W.  467:  1 
Washburn  on  Beal  Prt^erty  (5tb  Ed.)  15. 
The  evidence  admitted  in  the  case  at  bar 
was  not  only  to  the  effect  that  the  parol 
license  existed,  but  also  tliat  it  was  executed 
by  the  cutting  and  removal  of  the  timber. 
It  was  therefore  competent  evidence  under 
the  above  rule,  and  If  true,  then,  under  the 
representations,  appellants  are  now  esb^ped 
to  clalmv  as  against  the  purchasers  and  re- 
spondent, as  successor  in  interest,  that  the 
license  was  not  given,  or  that  they  were  not 
at  the  time  actual  owners  of  tlie  timber,  with 
full  power  to  sell  it 

For  the- foregoing  reasons,  we  shall  consider 
the  criticised  evidence  for  the  purposes  f<^ 
which  it  was  introduced.  Inasmuch  as  ttiera 
was  conflict  in  the  evidence,  it  becomes  a 
question  to  wliat  ext^it  tliis  court  will  re- 
view the  action  of  the  trial  court  in  granting 
a  new  trial.  Appellants  urge  that  it  is  the 
province  of  the  jury  to  pass  upon  the  evi- 
dence, and  that  it  is  error  to  grant  a  new 
trial  for  insufficiency  thereof  when  there  is 
any  evidence  to  support  the  verdict  If  the 
evidence  heretofore  mentioned  was  true,  then 
the  verdict  was  wrong,  and  the  new  trial 
should  have  been  granted.  "Insufficiency  of 
the  evidence  to  justify  the  verdict"  is,  by 
statute,  expressly  made  a  ground  for  new 
trial.  Section  5071,  2  Ballinger's  Ann.  Codes 
&  St  The  statute  does  not  say  that  such 
ground  shall  not  be  considered  when  there 
may  be  some  evidence  in  support  of  the  ver- 
dict Evidently  the  exercise  of  discretion  is 
lodged  with  the  trial  court,  who  bears  and 
observes  the  witnesses,  and  who  is  therefore 
able,  from  much  experience,  to  estimate  the 
value  of  the  testimony.  It  would  divest  the 
trial  court  of  the  right  to  exercise  what  is 
often  a  "wholesome  discretion,"  if  it  should 
be  held  that  a  new  t^-lal  should  not  be  grant- 
ed for  insufficiency  of  evidence  when  there 
is  any  evidence  whatever  to  support  the  ver- 
dict. The  appellate  court  should  therefore 
not  review  the  discretion  of  the  trial  court  in 
such  a  case,  further  than  to  determine  wheth- 
er the  proper  discretion  in  the  premises  has 
been  abused.  Trumbull  v.  Jackman,  9  Wash. 
524,  37  Pac.  680;  Bottlug  t.  Gleman,  12  Wash. 
615,  41  Pac.  907;  CorWtt  v.  Harrington,  14 
Wash.  197,  44  Pac.  132;  McBroom,  etc.,  Co, 
V.  Gaudy,  18  Wash.  79,  50  Pac.  572;  0'Bourk4 
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▼.  Jones,  22  Wash.  629,  61  Pac.  709;  Latimer 
v.  Black,  24  Wash.  231,  64  Pac.  176;  Hughes 
V.  Dexter  Horton  Co.,  26  Wash.  110,  66  Pac. 
109.  In  several  of  the  above  cases  It  Is  held 
that  when  there  is  a  substantial  conflict  in 
the  evidence  this  court  will  not  hold  that  the 
discretion  of  the  trial  court  is  abused  by  the 
granting  of  a  new  trial.  Within  the  rule 
above  disoussed,  there  is  nothing  In  this  rec- 
ord to  show  that  the  lower  court  abused  its 
discretion  In  granting  the  new  trial. 
The  judgment  la  therefore  affirmed. 

FULLEUTON,   0.   J.,  and  ANDERS   and 
MOUNT,  JJ.,  concur. 


<34  Waab.  HXt) 

McDonald  v.  mcdonald. 

(Supreme  Covrt  of  Washington.    March  12, 

1904.) 

DIVORCB-VACATINO  DKCKBE-PRAOD. 

1.  Though  a  decree  for  divorce  may  be  vacated 
where,  iu  case  of  service  by  publication,  (dain- 
tiff,  by  fraudulently  giving  a  wrong  address  for 
defenuaut,  prevents  her  receiving  actual  knowl- 
edge of  pendency  of  the  suit  in  time  to  defend 
it,  yet,  defendant  havine  obtained  actual  knowl- 
edge of  the  suit  a  mouth  before  the  decree  was 
rendered,  notwithstanding  the  wrong  address, 
vacation  of  the  decree  may  be  denied  for  her 
negligence  in  not  maldng  inquiry,  whereby  she 
would  have  found  that  the  decree  had  not  been 
entered. 

Appeal  from  Superior  Court,  Spokane 
County;  Geo.  W.  Belt,  Judge. 

Proceeding  by  Adelaide  B.  McDonald 
against  Dennis  McDonald  to  vacate  a  decree 
of  divorce.  VacatltHi  denied,  and  petitioner 
appeals.    Affirmed. 

Adolph  Mnnter,.for  appellant  Wm.  Sher- 
man Dawson  and  Graves  &  Graves,  for  re- 
spondent. 

HADLBY,  J.  The  respondent  procured  a 
decree  of  divorce  against  appellant  Appel- 
lant being  a  nonresident  of  the  state,  serv- 
ice of  summons  was  made  by  publication. 
The  service  was  regular  upon  its  face,'  de- 
fault was  entered  for  want  of  appearance, 
and  decree  rendered.  The  decree  was  enter- 
ed in  February,  1902.  In  August  of  the  same 
year  this  proceeding  was  begun  for  the  pur- 
pose of  procuring  a  vacation  of  the  decree 
of  divorce.  Vacation  of  the  decree  was  de- 
nied, and  this  appeal  Is  from  the  order  of 
denial. 

Respondent  moves  to  dismiss  the  appeal 
and  to  atHrm  the  Judgment  on  the  ground 
that  the  statutory  provisions  relating  to  the 
vacation  of  Judgments  are  not  applicable  to 
decrees  of  divorce,  for  the  reason  that  such 
are  expressly  excepted  by  statute.  This 
court  has  so  held  In  Metier  v.  Metier,  73  Pac. 
535.  That  decision  was  based  upon  the  pro- 
visions of  section  4880,  2  Balllnger's  Ann. 
Codes  &  St.  The  statutory  exception  which 
ts  there  pointed  out  and  the  manifest  and 
wholesome  reasons  for  it  which  are  there 
discussed,  need  not  be  repeated  here.  It  was 
75P.-65 


observed  in  that  <q^lnion,  however,  that  such 
a  decree  may  be  lawfully  vacated  when  en- 
tered without  Jurisdiction,  "and  perhaps 
where  it  is  the  result  of  fraud  practiced  on 
the  court  or  the  other  spouse."  Appellant, 
in  effect,  charges  respondent  with  practicing 
such  fraud,  in  that  she  avers  that  he  knew 
her  proper  post-office  address,  but  that  he 
intentionally  stated  in  his  affidavit  a  wrong 
name  for  her  post  office,  and  caused  the  copy 
of  the  complaLut  and  summons  to  be  mailed 
to  such  wrong  address,  whereby  she  claims 
she  was  deprived  of  actual  knowledge  of 
the  pendency  of  the  suit  and  did  not  receive 
such  knowledge  in  time  to  defend  the  ac- 
tion. We  appreciate  the  force  of  respond- 
ent's argument  that  to  hold  that  a  decree  of 
divorce  may  be  vacated  even  for  such  fraud 
may  In  some  instances  lead  to  the  same  un- 
fortunate complications  which  are  suggest- 
ed in  the  case  above  cited  as  furnishing  the 
reasons  for  the  statutory  rule  excepting  di- 
vorce decrees  from  vacation.  It  is  quite  pos- 
sible for  a  decree  of  divorce  regular  upon  its 
face  to  be  procured  by  the  practice  of  such 
fraud,  and  after  the  expiration  of  six  months, 
as  permitted  by  law  in  this  state,  the  party 
thus  apparently  regularly  divorced  may  mar- 
ry an  innocent  person.  Again,  if  at  any 
time  within  a  year  from  the  date  of  the  de- 
cree, under  the  statute  governing  vacations. 
the  wronged  party  in  the  divorce  proceeding 
may  petition  for  the  vacation  of  the  decree 
it  follows  not  only  that  such  an  aforesaid  ha 
nocent  perscm  may  have  contracted  an  un- 
lawful marriage,  but  the  legitimacy  of  chil- 
dren may  also  become  involved.  It  is  im 
possible,  Iiowever,  to  avoid  suffering-  for  the 
innocent  in  all  cases.  Such  is  true  when  a 
bigamous  marriage  occurs  without  even  a 
prior  attempt  at  divorce  procedure.  It  would 
seem  to  be  violative  of  fundamental  prin- 
ciples to  hold  that  a  divorce  decree 'fraudu- 
lently procured  may  not  be  timely  assailed 
by  the  Innocent  party  to  the  proceedings. 
Such  a  one  is  the  first  sufferer  to  whom  it 
would  seem  the  law  should  afford  first  relief. 
The  motion  to  dismiss  the  appeal  is  therefore 
denied. 

Appellant  by  this  proceeding  asks  the  va- 
cation of  the  decree  of  divorce,  and  that  she 
be  permitted  to  file  an  answer  and  defend  in 
the  original  action.  The  court  ordered  the 
dismissal  of  the  proceeding,  and  recited  In 
the  order  that  the  petition  is  not  sustained 
by  the  evidence,  and  that  appellant  has  made 
out  no  cause  for  the  vacation  of  the  Judg 
ment.  She  assigns  that  the  court  erred  in 
so  holding.  The  ground  relied  upon  for  the 
vacation  is  that  respondent  knew  that  ap- 
pellant's post-office  address  was  Odessa,  Mo., 
and  made  affidavit  for  the  purposes  of  a  pub- 
lication summons  that  her  address  was  Co- 
fumbus.  Mo.;  that  be  mailed  the  copies  of 
summons  and  complaint  to  her  at  the  latter 
place,  by  which  she  was  prevented  from  re- 
ceiving them;  and  that  she  knew  nothing  of 
the  pendency  of  the  action  until  the  latter 
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part  of  January,  1902,  when  she  understood 
the  decree  had  already  been  entered.  The 
decree  was,  however,  not  entered  until  Feb- 
ruary 28,  1902.  Thus  the  petition  shows  ac- 
tual knowledge  of  the  existence  of  the  suit 
for  one  month  before  the  entry  of  the  decree. 
The  statute  (section  4877,  2  Ballinger's  Ann. 
Codes  &  St.)  provides  the  manner  of  serving 
publication  summons.  It  does  not  require 
that  the  defendant  shall  actually  receive  a 
copy  of  the  summons  and  complaint,  in  order 
to  effect  a  valid  service.  It  only  requires 
that  copies  shall  be  mailed  to  the  defendant's 
residence  If  It  is  known  to  the  plaintiff. 
When,  therefore,  a  plaintiff  sincerely  believes 
that  he  knows  the  defendant's  residence, 
and,  with  such  an  honest  belief,  malls  the 
copies  to  such  place,  the  defendant  is  not  en- 
titled to  have  the  service  held  invalid  on  the 
mere  ground  that  his  residence  is  elsewhere, 
and  that  he  did  not  receive  the  papers.  We 
arc  not  disposed  to  say  that  the  trial  court 
should  have  found  from  the  evidence  in  this 
case  that  respondent  did  not  act  from  an 
honest  belief  in  the  matter  of  the  mailing  of 
the  publication  summons.  The  parties  had 
been  separated  for  about  24  years,  .\ppel- 
lant  continued  to  reside  in  the  state  of  Mis- 
souri, where  the  two  formerly  resided  to- 
gether. Respondent  meantime  had  resided 
In  the  farther  West,  at  Butte,  Mont.,  and 
elsewhere.  The  evidence  shows  that  Odessa 
and  Columbus,  Mo.,  are  in  tlie  same  locality, 
and  that  during  a  portion  of  the  time  appel- 
lant has  resided  upon  a  farm  not  distant 
from  either  place.  The  farm  is  about  Ave 
miles  from  Columbus,  and  the  latter  was  the 
post-office  address  for  the  occupants  of  the 
farm  when  respondent  left  tliat  country. 
Odessa  was  not  then  in  existence.  While  it 
is  true  that  respondent  had  learned  of  its 
existence,  and  had  written  a  letter  to  his  son 
there,  at  appellant's  request,  yet  we  do  not 
think  it  can  be  conclusively  said  from  the  ev- 
idence that  he  knew  said  place  to  be  appel- 
lant's post-offlce  address.  If  he  had  delib- 
erately intended  to  deceive  In  the  matter,  it 
seems  more  probable  that  he  would  have 
named  some  place  remote  from  appellant, 
rather  than  one  so  near  her.  Moreover,  the 
evidence  shows  that  appellant  did  receive  ac- 
tual notice  of  the  pendency  of  the  action. 
Whether  she  received  the  letter  containing 
the  summons  and  complaint  which  was  ad- 
dressed to  her  at  Columbus,  or  not,  she  did 
in  any  event  receive  notice  from  some  source 
In  time  to  have  made  at  least  an  effort  to  de- 
fend before  the  judgment  was  entered.  Her 
application  for  leave  to  defend  was  not  filed 
for  several  mouths  after  the  judgment  If 
she  knew  of  the  action  in  time  to  defend  l>e- 
fore  judgment,  then  the  pendency  of  the  ac- 
tion was  not,  as  she  contends,  so  concealed 
from  her  by  fraud  that  she  was  deprived  of 
the  opportunity  of  making  a  defense  she  oth- 
erwise would  have  made.  The  trial  court 
did  not  enter  any  specific  findings,  but,  to 
support  its  order,  it  must  have  found  that 


the  weight  of  the  testimony  was  with  re- 
spondent in  the  above  particulars.  We  are 
unwilling  to  say  that"  it  is  otherwise,  and, 
since  the  weight  of  the  evidence  is  not  clear- 
ly against  the  court's  findings  and  decision, 
we  shall  not  interfere  therewith.  Fnrth  v. 
Kraft,  25  Wash.  590,  66  Pac.  47.  Where  the 
vacation  of  a  judgment  involves  the  exercise 
of  discretion,  this  court  has  said  it  will  not 
Interfere  therewith  unless  the  discretion  lias 
been  abused.  Livesley  v.  O'Brien,  6  Wasli. 
553,  34  Pac.  134;  McCord  v.  McCord,  24 
Wash.  529,  64  Pac.  748;  Kulin  v.  Mason,  24 
Wash.  04,  64  Pac.  182.  This  proceeding,  it  is 
true,  is  based  upon  alleged  fraud;  and,  if  it 
were  clear  that  appellant  was  injured  as  the 
direct  result  thereof,  there  would  seem  to  be 
no  room  for  discretion,  but  she  should  be  re- 
lieved as  a  matter  of  right  Inasmuch,  bow- 
ever,  as  it  appears  that  she  received  actual 
knowledge  of  the  pendency  of  the  action,  it 
became  a  question  whether  her  alleged  Injury 
was  due  to  her  own  neglect  It  was  there- 
fore at  least  a  matter  of  discretion  with  ibe 
court  as  to  what  weight  should  be  attached 
to  the  fact  of  actual  knowledge,  under  the 
circumstances. 
The  judgment  is  affirmed. 

»IOUXT,   ANDERS,    and   DUNBAB,   JJ, 

concur. 


(34  Wasb.  323) 
CLARK  et  al.  v.  ELTINGB  et  nx. 
(Supreme  Court  of  Washington.    March  14. 
1904.) 

HUSBAND  AND  WIFE— DEBTS  OP  HUSBAND- 
LIABILITY  OF  WIFE— FOIIKIGN  LAWS— PLHLAK- 
ING  —  COMPLIANCE  —  PRIMA  FACIE  CASE — 
NOTES  — SECURITY  —APPLICATION  —  BURDEN 
OF  PROOF. 

1.  Civ.  Code  Mont.  {  227,  exempts  the  sepa- 
rate property  of  a  wife  from  all  debts  of  tlie 
husband,  unless  contracted  for  necessaries  for 
herself  and  children,  but  declares  that  sncti 
exeniptiou  shall  extend  only  to  such  property  u( 
the  wife  as  shall  be  mentiouod  in  an  inventory 

i  as   previously    provided.    Section   221    re<|Dire.s 
'■  the  wife  to  file  a  full  and  complete  inventory 
I  of  her  separate  property  and  have  the  same  re- 
I  corded,  and  section  222  declares  that  the  filiDX 
!  of  such   inventory   shall   constitute   notice   and 
1  be   prima   facie   evidence   of   the    wife's   title. 
Held,  in  an  action  against  a  husband  and  wife 
iu  Washington  on  a  note  given  in  Montana,  by 
the  husl>and  alone,  for  toe  price  of  a   lot  on 
which  he  and  his  wife  resided,  that  the  burden 
was  on  her  to  show  that  such  lot  was  not  a 
necessary  under  such  statute,  as  construed  by 
the  courts  of  Montana,  and  that  she  had  filed 
•  the  inventory   required,   in  order  to   rebut  the 
■  presumption,  arismg  under  the  laws  of  Wash- 
ington, that  certain  of  her  property  was  liable, 
as  conmiuuity  property,  for  such  debt 

2.  In  an  action  on  a  note,  allegations  that  it 
was  secured  by  a  mortgage  on  land  in  another 
state,  and  that  the  mortgage  bad  been  fore- 
closed,   were   surplusage. 

3.  Wliere  an  action  on  a  note  executed  in 
Montana  was  brought  in  Washington,  and  -de- 
fendant claimed  nonliability  on  the  ground  that 
the  note  was  secured  by  mortgage,  and  that 
under  the  Montana  law  the  mortgage  must  hare 
been  foreclosed  and  the  proceeds  applied  on  the 
delit  before  an  action  could  be  maintained  on 
the  note,  plaintiff  was  not  required,  in  order  t« 
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establish  a  prima  facie  case,  to  prove  that  the 
mortgage  had  been  foreclosed  and  the  proceeds 
so  applied,  the  burden  of  proving  such  facts 
being  on  defendant.    ' 

Appeal  from  Superior  Court,  Spokane 
County;   Geo.  W.  Belt,  Judge. 

Action  by  'William  A.  Clark  and  another 
against  Charles  S.  Eltinge  and  wife.  From 
a  Judgment  in  favor  of  defendants,  plaintiffs 
appeal.    Reversed. 

B.  O.  Mosby,  for  appellants.  W.  T.  Stoll 
and  B.  B.  Adams,  for  respondents. 

HADIiBV,  J.  This  cause  was  once  before 
appealed  to  this  court.  For  the  decision  upon 
that  appeal,  see  Clark  v.  Eltlnge,  29  Wash. 
215,  68  Pac.  736.  Keference  is  hereby  made 
to  that  opinion  for  a  statement  of  the  case, 
without  the  necessity  of  repetition  here. 
The  judgment  was  reversed,  and  the  cause 
remanded  for  a  new  ti-ial.  Upon  the  return 
of  the  cause  to  the  superior  court  the  de- 
fendants filed  amended  answers,  in  which 
they  pleaded  certiiin  laws  of  Montana  which 
It  is  claimed  provide  that  an  action  shall 
not  be  brought  in  that  state  upon  a  prom- 
■Issory  note,  when  the  same  Is  secvured  by 
mortgage,  until  the  mortgage  has  been  fore- 
closed and  the  value  of  the  seciu-lty  ap- 
plied upon  the  note.  Certain  other  Montana 
statutes  were  also  pleaded  as  defining  the 
property  relations  of  hustmnd  and  wife  in 
that  state,  and  which  It  is  claimed  deter- 
mine that  the  wife  sued  In  this  action  is 
not  liable.  The  amended  answers  also  al- 
lege that  the  note  sued  upon  Is  secured  by 
mortgage  upon  real  estate  In  Silver  Bow 
county,  Mont,  and  that  the  mortgage  has 
never  been  foreclosed.  The  reply  admits  the 
allegations  as  to  the  Montana  laws,  and 
also  the  allegation  as  to  the  execution  of  the 
mortgage,  but  denies  the  averment  that  the 
mortgage  has  not  been  foreclosed.  Under  the 
Issues  amended  as  aforesaid,  the  cause  again 
came  on  for  trial  before  the  court  and  a 
Jury.  The  plaintifTs  made  proof  as  to  own- 
ership of  the  note,  balance  claimed  to  be 
due,  and  as  to  the  marriage  relation  of  the 
defendant.  The  note  was  then  Introduced 
In  evidence,  and  the  plaintiffs  rested.  The 
defendant  Josephine  D.  Eltinge  then  moved 
for  an  instructed  verdict  in  her  favor,  on 
the  ground  tliat  her  liability  must  be  meas- 
ured by  the  laws  of  Montana,  and  that  im- 
der  those  laws,  as  pleaded  in  her  answer  and 
admitted  by  the  reply,  she  is  not  liable. 
The  court  sustained  the  motion.  The  defend- 
ant Charles  S.  Eltlnge  thereupon  moved  for 
a  directed  verdict  in  bis  favor,  on  tlie  ground 
tiiat  the  evidence  was  insufficient  to  Justify 
a  verdict  against  him.  This  motion  was 
also  granted,  the  cause  was  taken  from  the 
Jury,  and  Judgment  entered  In  favor  of  each 
defendant  that  plaintiffs  shall  take  nothing 
by  the  action,  and  that  defendants  shall  re- 
cover costs.    The  plaintiffs  have  appealed. 

It  is  flr.st  assigned  that  the  court  en-ed  in 
sustaining  the  motion  to  take  the  case  from 


the  Jury  as  to  re^Mndent  Josephine  D.  ES- 
tinge. '  It  is  urged  by  said  respondent  that, 
as  she  did  not  sign  the  note,  she  is  not  liable 
under  the  laws  of  Montana,  the  place  where 
the  contract  was  made.  In  the  former  opin- 
ion in  this  case,  we  said  that  Mrs.  ElUnge  la 
a  proper  party  for  the  purpose  of  having  It 
determined  whether  the  Judgment,  should 
one  be  obtained,  can  be  executed  as  a  judg- 
ment for  a  communify  debt,  or  whether  It 
can  be  executed  only  as  a  Judgment  for  the 
separate  debt  of  the  husband.  Under  the 
doctrine  established  In  this  state.  If  the  debt 
Is  a  community  obligation  It  may  be  en- 
forced against  both  the  real  and  personal 
property  of  the  community,  and  If  it  is  the 
separate  debt  of  the  husband  It  may  be  en- 
forced against  the  community  personal  prop- 
erty. The  wife  Is  therefore  a  proper  party 
in  order  that  the  relations  of  her  property 
Interests  to  the  debt  may  l)e  determined  In 
the  action.  She  now  admits  that  she  Is  a 
proper  party  for  that  purpose,  but  iu"ges  that 
under  the  Montana  law  her  pi-operty  interests 
can  In  no  event  become  liable  In  this  action. 
It  must,  however,  be  presumed  from  the 
start  that  certain  of  her  property  interests 
arc  liable,  for  such  Is  the  presumption  under 
our  community  property  law.  If  she  would 
remove  that  presumpldon,  she  must  plead 
and  prove  a  Montana  law,  or  other  neces- 
sary facts,  which  show  that  she  Is  not  liable. 
She  has  pleaded  a  Montana  statute,  and  It 
Is  admitted  as  pleaded.  In  order,  however, 
to  remove  the  presumption  of  any  liability 
against  her,  the  Montana  law  must  upon  its 
face,  and  of  Itself,  show  want  of  any  lia- 
bility in  the  premises,  or  she  must  prove  the 
necessary  facts  which  bring  her  within  non- 
liability. The  statute  pleaded,  being  admit- 
ted, stands,  of  course,  as  proved.  Does  It  of 
itself,  and  without  further  proof,  show  that 
Mrs.  Eltinge's  pr(^erty  Interests  are  free 
from  liability  In  this  cause?  It  does  dis- 
close that  in  Montana  the  system  of  com- 
munity ownership  of  property  does  not  exist; 
but  It  at  the  same  time  shows  certain  lia- 
bilities arising  from  the  existence  of  the  mar- 
riage relation.  A  section  of  what  Is  alleged 
to  be  a  part  of"  the  Montana  Civil  Code  is 
pleaded,  as  follows: 

"Sec.  227.  The  separate  property  of  the 
wife  shall  be  exempt  from  all  debts  and 
liabilities  of  the  husband,  unless  for  neces- 
sary articles  procured  for  the  use  and  l)eneflt 
of  herself  and  her  children  under  the  age 
of  18  years,  but  such  exemption  shall  ex 
tend  only  to  such  property  of  such  wife  ai" 
shall  be  mentioned  In  an  Inventory  thereof, 
as  provided  In  Sees.  221  and  222.  And  In 
no  case  shall  any  of  the  separate  property  of 
the  wife  be  liable  for  the  debts  of  the  bus 
band,  unless  such  property  is  in  the  sole  and 
exclusive  possession  of  the  husband  and  then 
only  to  such  persons  as  deal  with  the  hus- 
band In  good  faith  on  the  credit  of  such  prop- 
erty, without  knowledge  or  notice  that  the 
property  belongs  to  the  wife.    But  the  sep- 
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aiate  property  of  the  wife  is  liable  for  her 
own  debts,  contracted  before  or  after  mar- 
riage." 

Sections  221  and  222,  referred  to  In  the 
abore-qaoted  section,  are  also  set  ont  in  the 
pleading,  as  follows: 

"Sec.  221.  A  full  and  complete  inventory 
of  the  separate  personal  property  of  the  wife 
may  be  made  out  and  signed  by  her,  ac- 
knowledged or  proved  in  the  same  manner 
required  by  law  for  the  acknowledgment  or 
proof  of  a  grant  of  real  property  by  an  un- 
married woman,  and  recorded  in  the  office 
of  the  county  clerk  of  the  coimty  in  which 
the  parties  reside. 

"Sec.  222.  The  filing  of  an  inventory  in  the 
clerk's  ofUce  is  notice  and  prima  facie  evi- 
dence of  the  title  of  the  wife." 

An  inspection  of  the  above  sections  shows 
that  said  respondent's  pleading  sets  up  laws 
which  recognize  her  liability  for  the  hus- 
band's debt,  under  certain  conditions.  The 
evidence  shows  that  the  money  borrowed  up- 
on the  note  in  suit  was  used  to  buy  a  lot 
and  build  a  house  thereon,  and  that  respond- 
ents occupied  it  as  their  hQme.  Whether 
that  fact  brings  this  debt  within  the  classi- 
fication of  the  husband's  liabilities  for  which 
the  wife's  separate  property  is  not  exempt, 
we  apprehend  must  depend  upon  the  con- 
struction placed  upon  the  statute  by  the 
conrts  of  Montana,  and  resort  must  be  had 
to  such  construction  as  a  fact  to  determine 
the  force  of  the  statute  when  applied  to  the 
facts  here.  It  will  be  observed  that  sec- 
tion 227,  supra,  provides  that  the  wife's 
separate  property  shall  not  be  exempt  for 
the  husband's  liabilities  for  necessary  arti- 
cles procured  for  the  use  and  benefit  of  her- 
self and  her  children.  Whether  a  home  shall 
be  classified  as  such  a  necessary  thing,  not 
being  clear  by  the  statute  itself,  may  possi- 
bly be  made  dear  by  evidence  of  statutory 
construction  in  a  similar  case  in  Montana. 
It  will  also  be  observed  that  under  the  stat- 
ute, the  failure  of  the  wife  to  file  an  in- 
ventory renders  her  personal  property  liable 
for  the  husband's  debt&  The  presumption 
with  which  we  started,  that  a  liability  of  the 
wife  exists  in  this  case,  is  therefore  not 
removed  by  the  mere  pleading  and  admission 
of  the  statute.  Proof  of  the  necessary  condi- 
tions which  exempt  her  from  liability  under 
that  statute  must  be  made.  We  think  it 
properly  devolves  upon  the  respondent,  who 
seeks  to  avoid  the  presumption  against  her, 
to  make  that  proof.  We  therefore  believe 
the  court  erred  in  granting  the  motion  to  take 
the  case  from  the  jury  as  to  said  respondent. 

It  is  next  assigned  that  the  court  erred  in 
sustaining  the  challenge  to  the  sufficiency 
of  the  evidence  as  to  respondent  Charles  S. 
Eltlnge,  and  In  withdrawing  the  case  from 
the  jury  as  to  him.  The  theory  of  the  court 
seems  to  have  been  that  because  the  com- 
plaint contains  allegations  that  the  note  was 
secured  by  mortgage,  and  that  the  same  had 
been  foreclosed,  it  therefore  devolved  upon 


the  plaintifFs  to  Introdnce  proof  that  th» 
mortgage  had  been  foreclosed  and  the  pro- 
ceeds of  the  security  applied  upon  the  note. 
The  action  was  a  simple  one  upon  a  prom- 
issory note,  it  being  alleged  that  a  certaia 
amount  had-  been  paid,  and  judgment  is  de- 
manded for  the  balance.  Such  an  action  i» 
competent  under  our  law,  regardless  of  the^ 
fact  that  a  mortgage  may  secure  the  note. 
The  allegations  with  regard  to  the  mortgage 
and  its  foreclosure  are  clearly  Immaterial 
and  surplusage.  We  said  in  this  case  be- 
fore: "While  the  complaint  contains  much 
immaterial  matter,  it  is  plain  that  the  pur- 
pose, and  the  sole  purpose,  of  the  allegations 
concerning  the  mortgage,  is  to  show  the 
source  of  certain  of  the  credits  given  upon 
the  note."  It  was  further  said  in  that  opin- 
ion, at  page  222,  29  Wash.,  and  page  73S,  6» 
Pac:  "The  action  itself  was  a  simple  one. 
In  order  to  put  the  respondents  upon  the  de- 
fense, it  was  enough  for  the  appellants  to 
allege  and  prove  the  making  and  delivery  of 
the  note,  their  ownership  of  it,  the  fact  that 
the  respondents  were  husband  and  wife,  and 
that  the  debt  was  a  community  debt  under 
the  laws  of  this  state.  Whether  the  note' 
bad  been  paid  in  whole  or  In  part,  or  wheth- 
er there  were  other  legal  reasons  why  the 
appellants  could  not  recover,  were  matters 
of  defense,  which  the  respondents  must  al- 
lege and  prove  in  order  to  avail  themselves 
of  them.  It  did  not  devolve  upon  the  aiq>el- 
lants  to  negative  such  defenses  in  advance 
of  their  assertion."  We  think  the  above  lan- 
guage makes  it  clear,  as  the  law  of  this  case, 
that  when  aj^ellants  had  introduced  their 
evidence,  the  nature  of  which  conforms  to 
the  suggestions  of  this  court,  they  were  enti- 
tled to  go  to  the  Jury.  It  was  plainly  stated 
that  when  such  proof  was  made  then,  if 
there  were  other  legal  reasons  why  recovery 
could  not  be  had,  they  were  matters  of  de- 
fense which  respondents  n^ust  allege  and 
prove.  Respondents  are  making  the  defense 
that  resort  must  be  had  to  the  law  of  Mon- 
tana to  determine  whether  appellants  may 
recover  in  this  action.  As  a  part  of  the  de- 
fense, they  claim  that  under  that  law  the 
mortgage  must  have  been  foreclosed,  and  the 
proceeds  of  the  security  applied  npon  the 
debt,  before  this  action  can  be  maintained. 
They  allege  that  this  has  not  been  done.  It 
Is  their  duty  to  prove  it  if  they  wish  to  avail 
themselves  of  it.  As  we  said  on  the  other 
appeal,  they  cannot  require  appellants  to 
negative  their  defenses  in  advance  of  their 
assertion.  The  record  discloses  that,  when 
appellants'  counsel  learned  that  It  was  the 
court's  view  that,  because  the  complaint  al- 
leged foreclosure  of  the  mortgage,  it  became 
the  duty  of  the  appellants  to  prove  that  fact, 
he  sought  leave  of  the  court  to  open  up  the 
case  and  make  the  proof  upon  that  subject, 
which  he  stated  was  at  hand.  The  request 
was,  however,  denied.  Granting  that  the 
court  in  its  discretion  might  have  declined 
to  open  up  the  case,  yet  we  think  it  had  pre- 
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vlously  erred  in  boldlng  tbat  appellants 
Hbould  bare  made  farther  proof  before  their 
case  could  go  to  the  Jnry.  Discussion  of  au- 
thorltles  seems  unnecessary,  since  the  law  of 
the  case  la  the  above  particular  was  once  de- 
clared by  this  court,  and  is  therefore  binding 
upon  all  concerned.  Wilkes  v.  Daries,  8 
"Wash.  112,  35  Pac  611,  23  L.  B.  A.  103. 

For  the  foregoing  reasons,  we  think  the 
court  erred  in  refusing  to  grant  a  new  trial. 
The  judgment  is  reversed,  and  the  cause  re- 
manded with  instructions  to  the  lower  court 
to  grant  a  new  trial. 

FDLX.ERTON,  O.  J„  and  MOUNT,  AN- 
DERS, and  DUNBAR,  JJ.,  concur. 


($4  Wash.  tl5) 

MALLOY  V.  BBNWAT. 

(Supreme  Court  of  Washington.    March  14, 
1904.) 

ACTION  TO  RECOVER  LAND  —  COMPLAINT  — 
TRANaACTION  BETWEELN  HUSBAND  AND 
-WIFE— OOOO  F4JTU— DELIVERY  OF  ASSIQN- 
II BNT— EVIDENCE. 

1.  BalliDger'B  Ann.  Codes  &  St  S  4580,  pro- 
ftding  that,  where  any  qnestion  as  to  the  good 
faith  of  a  transaction  between  husband  and 
wife  arises,  the  burden  of  proof  is  ou  the  par- 
ty asserting  the  good  faith,  does  not  require  a 
coDiplaiat  based  In  part  on  transfers  between 
hnsband  and  wife  to  allege  good  faith  with 
respect  to  them. 

2.  General  averments  in  a  pleading  are  con- 
trolled by  specific  allegations  of  fact  therein. 

3.  Under  the  rule  of  code  pleading  that  allega- 
tions are  to  be  liberally  construed,  with  a  view 
to  substantial  justice,  whatever  is  necessarily 
implied  In  or  Is  reasonably  to  be  inferred  from 
an  allegation  is  to  be  taken  as  if  directly  aver- 
red. 

4.  Plaintiff  in  an  action  to  recover  possession 
of  land,  claiming  nuder  an  assignment  of  a 
lease,  does  not  prove  a  delivery  thereof  to  him 
prior  to  the  bringing  of  the  action  necessary 
for  a  recovery  (his  title  and  right  of  possession 
b^ng  denied)  by  the  introduction  in  evidence 
by  him  or  his  attorney  of  the  assignment:  the 
only  evidence  on  the  question  of  such  delivery 
being  the  testimony  of  plaintiff's  attorney,  who 
in  the  sale  of  the  lease  represented  B.,'  from 
whom  plaintiff  bouj^ht,  and  who  testified  that 
it  had  not  been  delivered  to  plaintiff,  but  had 
lieen  held  by  him  for  the  hack  payment,  which 
had  not  yet  l>een  made;  he  having  acted  as 
agent  between  B.  and  plaintiff. 

Appeal  from  Superior  Court,  Spokane 
County;  William  R  Richardson,  Judge. 

Action  by  J.  F.  Malloy  against  J.  B.  Ben- 
way.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed. 

John  A.  Peacock,  for  appellant.  Scott  & 
Bosslow,  for  respondent 

PER  CURIAM.  This  is  an  action  brought 
by  plaintltt,  J.  F.  Malloy,  against  J.  B.  Ben- 
wny,  defendant,  in  the. superior  court  of  Spo- 
knne  county,  for  the  recovery  of  the  posses- 
sion of  certain  real  estate,  described  as  lot 
8  in  block  68  in  school  section  16,  township 
25  north,  of  range  43  E.,  W.  M.,  in  said 
county,  and  the  improvements  thereon,  in- 
cluding a  five-room  frame  dwelling  house; 


also  damages  for  wrongfnily  withholding 
possession  of  such  property  from  plaintiff, 
and  for  other  relief.  The  canse  was  tried 
befOTe  the  court  and  a  jury.  A  verdict  was 
rendered  in  favor  of  plaintifF,  awarding  pos- 
session of  the  property  to  him,  and  910  dam- 
ages. Defendant  made  and  filed  his  motion 
for  a  new  trial,  which  was  denied  by  the 
trial  court  Judgment  was  entered  on  the 
verdict  in  favor  of  plaintiff,  and  defendant 
appeals  to  this  court 

The  complaint  alleges  tbat  tbe'«tate  of 
Washington  is,  and  was  at  the  times  therein 
mentioned,  the  owner  of  the  above-described 
land;  that  on  June  1,  1887,  the  state  leased 
in  writing  unto  J.  B.  Benway  this  tract  of 
land  for  the  period  of  five  years;  "tliat  during 
the  term  of  lease,  to  wit  on  or  about  Febru- 
ary 2,  1901,  said  J.  B.  Benway  conveyed, 
transferred,  and  assigned  in  writing  said 
lease  to  one  Maggie  Benway,  his  wife,  to- 
gether with  all  his  interest,  community  or 
otherwise,  therein,  and  on  or  al>out  the  same 
time  conveyed  in  writing  aH  that  certain 
flve-roomed  frame  dwelling  bouse,  togetlier 
with  all  other  improvements  on  said  lot  8, 
to  said  Maggie  Benway,  conveying  said 
premises  and  all  his  community  interest 
therein  to  said  Maggie  Benway,  to  have  as 
her  sole  and  separate  property;  that  after- 
wards, to  wit  on  or  about  the  9tb  day  of 
Deceml>er,  1901,  said  Maggie  Benway  sold, 
transferred,  and  conveyed  in  writing  all  her 
right,  title,  and  Interest  in  said  lot  and  im- 
provements thereon  to  plaintiff  herein."  The 
complaint  further  alleges  that,  by  reason  of 
tbe  foregoing  premises,  plaintiff  is  the  own- 
er of  all  of  said  proi>erty,  and  is  entitled  to 
the  possession  thereof;  that  plaintiff  (re- 
spondent) duly  demanded  possession  of  said 
property  of  appellant  which  was  refused. 
Appellant,  Benway,  demurred  to  the  com- 
plaint which  was  overruled,  and  exception 
taken.  An  answer  was  then  filed  in  tha 
cause.  In  the  first  paragraph  thereof  occur* 
the  following  averment:  "Tbat  defendant 
denies  each  and  every  allegation,  matter,  and 
thing  in  plalntiCTs  complaint  set  forth  and 
alleged,  not  hereinafter  admitted."  The  an- 
swer then  in  express  language  admits  the  al- 
legations of  paragraphs  1  and  2  of  the  com- 
plaint pertaining  to  the  ownership  by  the 
state  of  this  real  estate^  and  the  lease  there- 
of to  appellant  This  answer  also  sets  up  an 
aflfirmative  defense,  ailing,  in  substance, 
tbat  the  land  and  property  in  question  was 
and  is  the  community  holding  of  appelant  J. 
B.  Benway,  and  bis  wife,  Maggie  Benway; 
tbat  the  purported  transfers  thereof  were 
without  consideration,  and  were  fraudulently 
obtained  by  the  wife  trom  the  husband;  that 
tbe  instruments  purporting  to  convey  such 
property  were  placed  in  the  hands  of  one 
Scott  In  escrow,  not  to  be  delivered  by  him 
to  Mrs.  Benway  until  appellant  should  a» 
direct;  that  appellant  has  been  at  all  times, 
and  is,  in  possession  of  such  property,  oc- 
cupying the  same  with    liis  clilldren  as  a 
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borne;  and  tbat  any  transfer  taken  by  re- 
spondent from  said  Maggie  Benway  Is  and 
was  taken  with  full  knowledge  and  notice  of 
appellant's  rights  In  the  premises.  This  de^ 
tense  further  alleges  that  respondent  ney» 
gave  any  consideration  for  said  property; 
that  he  Is  not  the  real  party  in  interest,  but 
Is  prosecuting  said  action  for  the  beneflt  of 
Maggie  Benway.  Respondent,  by  his  reply, 
denies  each  and  all  the  allegations  of  new 
matter  set  up  In  the  above  answer,  except 
that  J.  B.  and  Maggie  Benway  are  husband 
and  wife. 

Appellant's  first  and  second  assignments  of 
error  practically  present  the  same  question: 
Does  the  complaint  state  facts  sufBcient  to 
constitute  a  cause  of  action?  Appellant's 
counsel  argues  that  It  was  necessary  to  al- 
lege In  the  complaint  that  the  written  instru- 
^ments  described  therein  as  baring  passed  be- 
jtween  J.  B.  Benway  and  his  wife,  under 
Iwhlch  respondent  claims  title  and  right  of 
possession  to  the  property  In  question,  were 
executed  in  good  faith.  1  Ballinger's  Ann. 
Codes  &  St.  {  4580,  is  cited  in  support  of  such 
contention.  This  section  provides:  "In  ev- 
ery case  where  any  question  arises  as  to  the 
good  faith  of  any  transaction  between  hus- 
band and  wife,  whether  a  transaction  be- 
tween them  directly  or  by  Intervention  of 
third  person  or  persons,  the  burden  of  proof 
shall  be  upon  the  party  asserting  the  good 
faith."  Applying  the  provisions  of  this  sec- 
tion to  the  allegations  in  the  above  com- 
plaint, It  would  seem  that,  until  some  ques- 
tion was  raised  as  to  the  good  faith  of  the 
transfers  between  the  two  spouses,  it  was 
unnecessary  for  the  respondent  to  take  the 
initiative  and  allege  good  faith  with  refer- 
ence to  the  transaction;  that  respondent  was 
not  required  to  anticipate  an  Issue  which 
might  never  be  tendered.  Moreover,  we 
think  that  it  is  a  safe  general  rule  to  assume 
that  parties  in  their  dealings  are  actuated 
by  proper  motives;  that  therefore  good  faith 
with  regard  to  such  dealings  will  be  presum- 
ed until  the  contrary  is  alleged  or  made  to 
appear.  The  complaint  is  not  objectional, 
therefore,  because  it  fails  to  allege  that  the 
transfers  or  instruments  that  passed  between 
Mr.  and  Mrs.  Benway  were  made  In  good 
faith.  We  think  the  complaint  sufficient  in 
other  respects.  General  averments  are  al- 
ways controlled  by  the  specific  allegations 
of  fact  In  a  pleading.  Phillips  on  Code 
Plead.-  t  846;  State  v.  Wenzel,  77  Ind.  428; 
State  ex  rel.  MacKenzle  v.  Casteel,  110  Ind. 
187,  11  N.  E.  219.  It  Is  also  a  general  rule 
nnder  the  Code  of  Procedure  that  the  allega- 
tions of  a  pleading  are  to  be  liberally  con- 
strued, with  a  view  to  substantial  Justice  be- 
tweeh  the  parties.  "Under  favor  of  this  rule, 
whatever  Is  necessarily  implied  In,  or  is  rea- 
sonably to  be  Inferred  from,  an  allegation.  Is 
to  be  taken  as  if  directly  averred."  Phillips, 
Code  Plead,  f  352,  and  citations.  In  view  of 
these  liberal  rules  of  interpretation,  we  think 
tbat  the  allegations  of  the  complaint  show 


sufficiently,  as  a  matter  of  pleading,  that  the 
right  of  possession  in  and  to  the  property 
which  is  the  subject  ot  this  action  became 
vested  in  respondent 

It  Is  next  contended  tbat  the  court  below 
erred  In  denying  appellant's  motion  for  a 
nonsuit  at  the  trial.  This  seems  to  na  to 
be  the  pivotal  question  In  the  present  con- 
troversy. We  shall  assume  tor  the  purposes 
of  this  appeal,  without  intending  to  decide 
the  question,  that  the  testimony  in  respond- 
ent's behalf  at  the  trial  showed  that  what- 
ever title,  estate,  and  interest  appellant  had 
In  the  above  realty  and  Improvements  vested 
In  his  wife,  Maggie  Benway;  that  the  same 
became  her  sole  and  separate  property  by 
virtue  of  the  two  written  instruments  dat- 
ed February  2,  1901,  as  stated  in  the  com- 
plaint. Respondent  at  the  trial  attempted 
to  make  title  to,  and  show  right  ot  posses- 
sion to,  this  land  and  property,  under  a  writ- 
ten assignment  of  the  above  lease,  the  con- 
sideration named  therein  being  $10,  and  a 
bill  of  sale  of  the  house  and  improvements 
for  the  consideration  of  $340.  These  instru- 
ments are  dated  December  9,  1901,  and  are 
signed  and  acknowledged  by  Maggie  Benway. 
The  respondent  is  named  in  the  assignment 
of  the  lease  as  assignee,  and  in  the  bill  of 
sale  as  vendee.  The  two  Instruments  com- 
prise all  the  property  described  In  the  com- 
plaint, and  were  Introduced  and  received  in 
evidence  over  appellant's  objections,  and  are 
designated  In  the  record  as  plaintiff's  Ex- 
hibits A  and  B.  On  cross-examination  re- 
spondent testified  In  answer  to  questions  pro- 
pounded to  him  as  follows:  "Q.  Mr.  Malloy, 
under  what  circumstances  did  you  purchase 
this  property?  A.  Why,  the  same  as  any 
other.  Q.  What  did  you  pay  for  It?  Mr. 
Scott:  Objection.  Irrelevant,  incompet^it 
and  immaterial;  not  proper  cross-examina- 
tion. (Overruled.  Exception.)  A.  |350.  U. 
Who  did  you  pay  that  to?  A.  I  paid  $50  to 
Mr.  Scott  Q.  Owe  the  balance?  A.  I  am 
to  pay  Mr.  Scott  when  I  get  possession.  Q. 
Mr.  Scott  has  agreed  to  get  possession  be- 
fore being  paid  any  more  money?  A.  Tes, 
sir.  Q.  Did  you  have  any  conversation  with 
Mrs.  Benway?  A.  I  didn't  know  h^'  at  ail; 
had  never  seen  her.  •  •  •  Q.  Now,  Mr. 
Malloy,  isn't  it  a  fact  that  this  property  has 
not  as  yet  aa  a  matter  of  fact  been  sold  to 
you?  A.  W^ell,  I  say  it  has.  I  paid  my  fifty 
dollars,  and  expect  to  pay  the  rest  and  I 
expect  to  get  it  Q.  Otherwise  It  would  be- 
long to  who?  A.  To  Mrs.  Benway.  But  I 
expect  to  get  that  prt^erty."  It  further  ap- 
pears from  the  testimony  in  respondent's  be- 
half that  written  notice  was  duly  served 
upon  appellant  to  surrender  possession  of 
this  property  to  respondent  in  the  month 
of  December,  1901,  after  the  date  of  the 
above  Instruments  under  which  re^>ondent 
claims  title  and  right  of  possession  in  and 
to  this  property,  and  that  ai^ellant  refused  to 
comply  with  such  request  Mr.  A.  W.  D. 
Scott,  one  of  respondent's  attorne>«  In  this 
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cause,  wbo  represented  Mre.  Benway  in  tliiis 
transaction,  testified  in  his  direct  examina- 
tion in  tile  following  manner:  "Q.  I  will 
ask  you  to  examine  plaintiff's  Exhibits  A  and 
B,  and  ask  you  to  state  wliether  you  know 
anything  with  regard  to  the  delivery  of 
these  deeds  or  instruments  to  Mr.  Malloy, 
the  plaintiff?  A.  These  have  not  been  de- 
livered to  Mr.  Malloy,  but  have  been  held  by 
me  for  the  back  payment  that  has  not  yet 
been  made,  as  I  was  acting  as  agent  between 
Mrs.  Benway  and  Mr.  Malloy."  This  was 
substantially  all  the  evidence  iHX>duced  at  the 
trial  bearing  on  the  questions  of  delivery  of 
these  instruments  under  which  the  respond- 
ent claims  title  and  right  of  possession  of 
tills  realty,  together  with  the  Improvements 
thereon,  and  which  constituted  respondent's 
interest  therein  at  the  time  of  the  commence- 
ment of  the  present  action. 

We  think  that  the  denial  contained  in  ap- 
pellant's answer  puts  in  issue  the  material 
allegations  of  the  complaint  pertaining  to  the 
title  and  right  Of  possession  of  this  prop- 
erty. See  Tullls  v.  Shannon,  3  Wash.  716, 
29  Pac.  449.  As  a  general  principle  of  law, 
the  possession  of  a  completed  written  instru- 
ment, such  as  a  deed,  bill  of  sale,  or  an  as- 
signment by  a  grantee,  vendee,  or  assignee. 
Is  prima  facie  evidence  of  the  delivery  of 
such  instrument.  Such  presumption  may, 
however,  be  overcome  by  competent  proof. 
Here  we  have  positive  testimony  in  respond- 
ent's behalf  that  these  instruments,  Kxhlblts 
A  and  B,  were  not  delivered  to  respondent 
The  legal  effect  of  this  testimony  above  not- 
ed was  that  the  title  and  right  of  posses- 
sion to  this  property  should  not  vest  In  re- 
spondent until  the  payment  of  the  balance 
of  the  purchase  money  therefor.  Under  the 
allegaMoiis  of  the  complaint,  as  a  part  of 
respondent's  case,  it  was  Just  as  necessary 
for  him  to  show  a  proper  delivery  of  these 
Instruments,  as  that'  tliey  were  signed  by 
Mrs.  Benway.  The  proof  In  that  respect 
seems  to  bo  wholly  wanting.  The  record 
dhows  that  this  action  was  l>egun  at  or  about 
January  18,  1002,  and  was  not  tried  in  the 
superior  court  till  Marcli  13,  1902.  We  think 
that  neither  the  trial  court  nor  the  Jury  was 
warranted  In  assuming,  in  the  light  of  the 
testimony,  that,  simply  because  respondent 
or  his  attorneys  introduced  these  instruments 
in  evidence  at  the  time  of  the  trial,  it  there- 
fore logically  followed  that  they  had  been 
delivered  to  respondent  prior  to  the  bring- 
ing of  this  action.  The  respondent  must  re- 
cover. If  at  all,  on  the  strength  of  his  own 
title  in  and  to  this  property  at  the  time  of 
the  commencement  of  this  action,  and  not 
on  the  weakness  of  appellant's  title  therein. 
Humphries  v.  Sorenson  (Wash.)  74  Pac.  090. 
Section  5508,  2  Balllnger's  Ann.  Codes  &  St., 
provides  with  reference  to  actions  similar  to 
the  case  at  bar  as  follows:  "The  plaintiff  in 
sncb  action  shall  set  forth  in  his  complaint 
the  nature  of  his  estate,  claim,  or  title  to  the 
property,  and  the  defendant  may  set  up  a 


legal  or  equitable  defense  to  plalntUTs  claims; 
and  the  superior  title,  whether  legal  or  eq- 
uitable, shall  prevail.  The  property  shall 
be  described  with  such  certainty  as  to  en- 
able the  possession  th^eof  to  be  delivered 
if  a  recovery  be  had."  The  respondent  has 
failed,  in  his  proofs,  to  bring  this  case  with- 
in the  purview  of  this  section.  His  right  to 
recover  in  the  present  action  under  the  al- 
legations of  his  complaint  is  based  upon,  and 
is  to  be  mea'sured  by  the  terms  and  condi- 
tions of.  Exhibits  A  and  B,  his  evidences  of 
title  or  right  of  possession  of  the  above 
premises.  He  failed  to  prove  at  the  trial 
that  they  were  delivered  to  him.  Besides, 
whatever  evidence  there  was  as  to  that  fea- 
ture of  the  transaction,  it  tended  to  show 
that  title  and  right  of  possession  in  this 
property  remained  in  Mrs.  Benway  till  the 
payment  of  the  balance  of  the  purchase 
money.  This  is  not  a  case  of  variance  be- 
tween the  pleadings  and  the  evidence,  but 
one  of  failure  of  proof  on  the  issues  ten- 
dered by  the  complaint  as  to  the  complete 
execution  of  •  these  written  instruments,  on 
which  Issues  respondent  had  the  affirmative 
at  the  trial,  and  failed  to  sustain  his  conten- 
tions in  that  behalf.  We  are  therefore  of  the 
opinion  that  the  trial  court  erred  In  denying 
appellant's  motion  for  a  nonsuit.  Having 
reached  this  conclusion,  it  Is  unnecessary 
for  us  to  consider  the  other  assignments  of 
error. 

The  Judgment  of  the  superior  court  is 
reversed,  and  the  case  remanded,  with  di- 
rections to  dismiss  the  action  at  respond- 
ent's costs. 


(34  Wash.  260) 
WEI^H  V.  CALLVERT  et  al.,  Land  Com'rs. 
(Supreme  Court  of  Washington.     March  11, 
1904.) 

PUBLIC  LANDS— CONVEYANCE  BY  STATE-COL- 
LATERAL ATTACK. 
1.  Lands  having  been  sold  and  conveyed  by 
the  state  as  second-class  tide  lands,  a  claim  by 
a  subsequent  applicnut  to  purchase  a  portion 
thereof  as  oyster  lands  that  the  deed  did  not 
include  the  lands  applied  for  was  a  collateral 
attack  on  the  deed,  wliich  could  iiot  be  made, 
i  and  the  application  was  properly  rejected  by  the 
Board  of  State  Land  Commissioners. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty;  (Jeorge  A.  Joiner,  Judge. 

Application  by  Martin  O.  Welsh  to  S.  A. 
Callvert  and  others,  constituting  the  Baard  of 
State  Land  Commissioners,  to  purchase  cer- 
tain lands.  The  application  was  rejected, 
and  the  applicant  appealed  to  the  superior 
court,  and  from  a  Judgment  affirming  the 
decision  of  the  board  the  applicant  appeals. 
Affirmed. 

John  T.  Welsh  and  Martin  C.  Welsh,  for 
appellant.  W.  B.  Stratton,  E.  W.  Ross,  and 
C.  C.  Dalton,  for  respondents. 

IIADLEY,  J.  Appellant  applied  to  the 
Commissioner  of  Public  Lands  of  the  state 
of  Washington  to  purchase  certain  lands  in 
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Sknglt  county,  and  which  the  application  de- 
scribes as  oyster  lands.  The  application  -was 
rejected  by  the  Board  of  State  Land  Com- 
missioners for  tbe  reason  that  the  sataie  lands 
had  been  theretofore  sold  and  conveyed  by 
the  state  to  John  Cryderman.  The  lands 
were  sold  to  said  Cryderman  as  second-class 
tide  lands.  The  appellant  appealed  from  the 
decision  of  said  board  to  the  superior  court 
of  Slcagit  county.  That  court  affirmed  tbe 
decision  of  the  board,  and  this  appeal  is  from 
the  Judgment  of  the  superior  court. 

Appellant  contends  that  the  lands  are  oys- 
ter lands,  and  not  tide  lands,  and  we  are  re- 
ferred to  Sess.  Laws  1897,  p.  230,  c.  89,  $  4, 
subd.  2,  for  the  legislatiTe  definition  of  tide 
lands;  the  same  being  as  follows:  "Tide 
I^ands.  All  lands  over  which  tbe  tide  ebbs 
and  flows  from  the  line  of  ordinary  high  tide 
to  the  line  of  mean  low  tide,  except  in  front 
of  cities  where  harbor  lines  hare  been  estab- 
lished or  may  hereafter  be  established,  where 
such  tide  lands  shall  be  those  lying  between 
the  line  of  ordinary  high  tide  and  the  inner 
harbor  line,  and  excepting  oyster  lands."  It 
is  Insisted  that  tbe  above  definition  of  what 
shall  be  known  as  tide  lands  specially  ex- 
cepts oyster  lands  from  such  classification; 
that  said  act  of  1897,  by  section  39  thereof, 
classifies  tide  and  shore  lands  into  what  are 
known  as  tide  lands  of  the  first  class  and 
second  class;  and  that,  by  reason  of  the  ex- 
ception of  oyster  lands  from  the  general  defi- 
nition of  tide  lands,  they  are  a  class  to  them- 
selves, not  belonging  to  either  class  of  tide 
lands,  and  cannot  be  sold  as  such.  It  is  in- 
sisted by  appellant  that  even  the  application 
of  Cryderman  to  purchase  these  lands  stat- 
es that  they  are  suitable  for  the  cultivation 
of  oysters.  A  copy  of  the  application  is  be- 
fore us.  It  appears  to  have  been  prepared 
upon  a  printed  form  whereon  blank  spaces 
were  left  to  be  filled.  The  following  is  in- 
cluded in   the  application:    "•    •    •    That 

said  land  is suitable  for  the  cultivation 

of  oysters.  •  •  •"  It  will  be  observed 
that  the  blank  space  was  evidently  left  in 
the  first  instance  to  be  filled  with  some  word 
negativing  the  oyster  character  of  the  land 
when  such  is  the  fact.  That  it  was  not  so 
filled  in  this  instance,  respondents  argue,  was 
due  to  mere  oversight,  inasmuch  as  the  appli- 
cation repeatedly  refers  to  the  lands  as  tide 
lands,  and  specifically  designates  them,  and 
asks  to  purchase  them  as  tide  lands  of  the 
second  class.  But,  in  any  event,  whether  the 
failure  to  fill  the  blank  was  an  oversight  or 
not,  it  nowhere  appears  in  this  record  that 
the  Board  of  State  Land  Commissioners  did 
not  find  as  a  fact  that  the  lands  were  not 
suitable  for  the  cultivation  of  oysters,  and 
that  they  were  second-class  tide  lands.  A 
deed  conveying  these  lands  was  executed  and 
delivered  by  the  state  to  Cryderman  in  con- 
sideration of  $473.65  paid  by  the  latter.  Ap- 
pellant does  not,  as  we  understand  him,  con- 
tend that  tbe  deed  is  absolutely  void,  but 
that  it  conveys  only  second-class  tide  lands 


within  the  described  area,  and  does  not  con- 
vey oyster  lands  therein.  He  therefore  rea- 
sons that  the  oyster  lands  within  the  area 
are  still  open  for  sale  and  conveyance.  Tbe 
deed  purports  to  convey  "all  tide  lands  of  the 
second  class  owned  by  the  state  of  Washing- 
ton situate  in  front  of,  adjacent  to  or  abut- 
ting upon  that  portion  of  the  government 
meander  line  described  as  follows."  Then 
follows  a  description  of  the  meander  line, 
making  a  total  In  all  of  94.73  chains.  Tbe 
price  fixed  by  law  for  second-class  tide  lands 
is  |5  per  lineal  <!bain,  and  the  amount  of 
consideration  named  in  the  deed  shows  that 
exactly  that  sum  was  paid,  based  upon  the 
numl>er  of  chains  above  mentioned.  It  is 
evident,  therefore,  that  both  grantor  and 
grantee  in  the  deed  understood  that  all  lands 
In  front  of  tbe  described  meander  line  were 
second-class  tide  lands,  and  were  conveyed 
by  the  deed.  The  state  was  the  owum'  of 
all  the  lands  within  the  area,  and  they  were 
for  sale.  For  reasons  already  stated,  the 
deed  Itself  shows  that  the  state's  ofl9cials 
found  that  the  lands  were  all  tide  lands  of 
the  second  class,  and  that  they  were  sold  and 
conveyed  as  such.  We  therefore  think  it 
cannot  be  urged  in  a  collateral  attack,  sadi 
as  this  one,  that  the  deed  did  not  convey  all 
that  was  Intended.  Although  appellant  dis- 
claims an  attack  upon  the  deed,  and  admits 
that  It  conveys  all  tide  lands  of  the  second 
class  within-  the  specified  area,  yet  his  claim 
that  it  does  not  convey  all  the  lands  within 
the  area  which  the  parties  evidently  intend- 
ed to  convey  is  an  attack  upon  it.  Tbe  deed, 
having  been  made  by  tbe  state,  and  pur- 
porting to  convey  a  portion  of  Its  public 
lands,  is  analogous  to  a  patent  issued  by  the 
United  States  for  a  portion  of  the  pubUc  do- 
main, and  is  governed  by  similar  legal  prin- 
ciples. The  state  has  created  a  Land  Depart- 
ment, with  administrative  and  executive 
functions  similar  to  the  Land  Department  of 
the  general  government  That  department 
is  authorized  to  supervise  the  proceedings  by 
which  title  is  sought  to  be  obtained  to  any 
portion  of  the  state's  public  lands.  Having 
supervised  such  proceedings  in  a  given  case, 
and  having  caused  the  deed  of  the  state  to  is- 
sue, it  becomes  in  effect  the  patent  of  the 
state,  and  cannot,  under  the  rules  establish- 
ed as  to  federal  land  patents,  be  collaterally 
attacked.  In  tbls  connection  the  language 
of  Mr.  Justice  Field  In  Smelting  Co.  v.  Kemp, 
104  U.  S.  636,  640,  641.  26  L.  Ed.  875,  is  par- 
ticularly pertinent.  Because  of  its  wtigbt 
and  direct  applicability  here,  we  quote  at 
length:  "That  tbe  provisions  may  t>e  prop- 
erly carried  out  a  Land  Department  as 
part  of  the  administrative  and  executive 
branch  of  the  government,  has  been  created 
to  supervise  all  the  various  proceedings  tak- 
en to  obtain  the  title,  from  their  commence- 
ment to  their  close.  In  the  course  of  thei» 
duty  the  officers  of  that  department  are  con- 
stantly called  upon  to  hear  testimony  as  to 
matters  presented  for   their  consideratioii. 
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and  to  pass  upon  its  competency,  credibility, 
and  weight  In  that  respect  they  exercise  a 
judicial  fnnction,  and  therefore  it  has  been 
held  In  various  instances  by  this  court  that 
their  Judgment  as  to  matters  of  fact  properly 
determinable  by  them  Is  conclusive  when 
brought  to  notice  in  a  collateral  proceeding. 
Their  judgment  in  such  cases  is,  lilie  that  of 
other  special  tribunals  upon  matters  within 
their  exclusive  Jurisdiction,  unassailable,  ex- 
cept b,T  a  direct  proceeding  for  its  correction 
or  annulment.  The  execution  and  record  of 
the  patent  are  the  final  acts  of  the  officers 
of  the  government  for  the  transfer  of  its  ti- 
tle, and,  as  they  can  be  lawfully  performed 
only  after  certain  steps  have  been  talien,  that 
Instrument,  duly  signed,  countersigned,  and 
sealed,  not  merely  operates  to  pass  the  title, 
but  is  in  the  nature  of  an  official  declaration 
by  that  branch  of  the  government  to  which 
the  alienation  of  the  public  lands,  under  the 
law,  is  intrusted,  that  all  the  requirements 
preliminary  to  its  issue  have  been  complied 
with.  The  presumptions  thus  attending  it 
are  not  open  to  rebuttal  in  an  action  at  law." 
Again,  in  the  same  opinion,  when  speaking  of 
the  presumptions  attending  patents  for  lands, 
the  learned  Justice  said:  "Of  course,  when 
we  Bpeal:  of -the  conclusive  presumptions  at- 
tending a  patent  for  lands,  we  assume  that 
it  was  issued  in  a  case  where  the  department 
had  Jurisdiction  to  act  and  execute  it;  that 
Is  to  say.  In  a  case  where  the  lands  t>elonged 
to  tlie  United  States,  and  provision  had  been 
made  by  law  for  their  sale."  So  in  the  case 
at  bar  the  lands  all  belonged  to  the  state, 
and,  being  for  sale,  under  the  law  the  land 
department  had  Jurisdiction  to  act  and  ex- 
ecute a  conveyance.  In  Steel  v.  Smelting 
Co.,  106  U.  S.  447,  1  Sup.  Ct.  389,  27  L.  Ed. 
226,  the  same  principle  is  discussed.  Speak- 
ing of  the  land  department  and  its  functions, 
the  court  remarked,  as  found  at  page  451 
of  said  volume,  page  392,  1  Sup.  Ct,  27  L. 
Ed.  226:  "Necessarily,  therefore,  it  must  con- 
sider and  pass  upon  the  qualifications  of  the 
applicant  fhe  acts  he  has  performed  to  se- 
cure the  title,  the  nature  of  the  land,  and 
whether  it  is  of  the  class  which  is  open  to 
sale.  Its  Judgment  upon  these  matters  is 
that  of  a  special  tribunal,  and  is  unassailable, 
except  by  direct  proceedings  for  its  annul- 
ment or  limitation.  Such  has  been  the  uni- 
form language  of  this  court  in  repeated  de- 
cisions." At  page  454,  106  U.  S.,  page  395,  1 
Sup.  Ot,  27  L.  Ed.  226,  the  same  opinion, 
speaking  of  a  patent  issued  by  the  govern- 
ment, says:  "It  cannot  be  vacated  or  limit- 
ed in  proceedings  where  it  comes  collaterally 
in  question.  It  cannot  be  vacated  or  limited 
by  the  officers  themselves.  Their  power  over 
the  land  is  ended  wlien  the  patent  is  issued 
and  placed  on  the  records  of  the  department. 
This  can  be  accomplished  only  by  regular 
Judicial  proceedings,  taken  In  the  name  of 
the  government  for  that  special  purpose." 
In  French  v.  Fyan,  93  U.  S.  160,  23  h.  Ed. 
S12,  a  question  somewhat  similar  to  the  one 


at  bar  was  involved.  A  patent  had  been  is- 
sued for  swamp  and  overflowed  land.  Testi- 
mony was  offered  to  show  that  it  was  not 
such  land.  The  following  appears  In  the 
opinion  at  page  172,  93  U.  S.,  23  L.  Ed.  812: 
"•  •  •  And  we  are  of  opinion  that,  In  this 
action  at  law,  it  would  be  a  departure  from 
sound  principle,  and  contrary  to  well-con- 
sidered Judgments  in  this  court,  and  in  others 
of  high  authority,  to  permit  the  validity  ot 
the  patent  to  the  state  to  be  subjected  to  the 
test  of  the  verdict  of  a  Jury  on  such  oral  tes,- 
tlmony  as  might  be  brought  before  it.  It 
would  be  substituting  the  Jury,  or  the  court 
sitting  as  a  Jury,  for  the  tribunal  which  Con- 
gress bad  provided  to  determine  the  question, 
and  would  be  making  a  patent  of  the  United 
States  a  cheap  and  unstable  reliance  as  a  ti- 
tle for  lands  which  it  purported  to  convey." 
The  following  cases  cited  are  in  harmony 
with  the  principles  above  discussed,  and  sup- 
port the  view  that  the  decision  of  the  Land 
Department  is  conclusive  on  the  courts  when 
a  patent  issued  In  pursuance  of  such  decision 
Is  collaterally  attacked:  Ferry  v.  Street,  4 
Utah.  521,  7  Pac.  712,  11  Pac.  571;  Palmer 
V.  Boom,  80  Mo.  99;  Biddle  Hoggs  v.  Merced 
M.  Co.,  14  Cal.  279;  McKlnney  v.  Bode,  33 
Minn.  450,  23  N.  W.  851;  Baker  v.  Newland, 
25  Kan.  25;  State  ex  rel.  Marsh  v.  Bd.  St. 
Land  Oom'rs,  7  Wyo.  478,  53  Pac.  292.  As 
we  have  seen,  under  the  authority  of  Steel  v. 
Smelting  Co.,  supra,  a  patent  cannot  be  va- 
cated or'  limited  by  the  officers  themselves. 
It  can  only  be  accomplished  by  Judicial  pro- 
ceedings taken  in  the  name  of  the  govern- 
ment for  that  special  purpose.  By  analogy, 
we  think  the  rule  applies  here. 
The  Judgment  is  affirmed. 

MOUNT,   ANDERS,   and   DUNBAR,   JJ., 
concur. 


(34  Wash.  33<) 
HINDT.£  V.  HOLCOMB. 
(Supreme  Court  of  Washington.    March  15, 
1904.) 

PRINCIPAL  AND  AGENT— FRAUD  BY  AGENT— 
SETTLEMENT— PLEADING— GENERAL.  DEMUR- 
RER—EVIDENCE— ADMISSIBIUTY. 

1.  Where  the  complaint  separately  states  two 
cau-ies  of  action,  if  either  statement  contains 
facts  sufficient  to  constitute  a  cause  of  action 
the  complaint  is  good  as  against  a  general  de- 
murrer directed  to  it  as  a  Whole. 

2.  Where  a  principal,  relying  on  his  agent's 
representations  as  to  the  least  sum  for  which 
land  could  be  bought,  paid  tiim  that  sum,  but 
the  agent  purchased  the  land  for  him  for  a  leas 
sum,  the  principal  may  recover  the  difference 
between  the  two  amounts. 

3.  Where,  on  settlement  with  an  agent,  a 
principal  paid  him  a  sum  before  notice  of  the 
agents  fraud  in  the  transaction,  concerning 
which  the  settlcmpnt  is  mndc,  he  ma.v  Rue  to 
recover  such  sum  without  firKt  suing  and  obtain- 
ing a  rescission  of  the  settlement. 

4.  Where  a  principal  entered  into  a  contract 
wlierci).v,  "in  considei-ation  of  the  services  liere- 
tofore  rendered  and  hereafter  to  be  rendered," 

t  2.  S«e  Principal  and  Agent,  TOL  40,  Cent.  Dig.  ( 
147. 
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the  agent  was  to  receiye  one-half  the  profits  he 
should  make  out  of  the  venture,  where  there 
was  fraud  by  the  agent  in  the  prior  services  re- 
ferred to  the  principal  is  entitled  to  recover  so 
much  of  the  amount  paid  the  agent  under  the 
contract  as  was  in  remuneration  for  the  prior 
services. 

5.  Plaintiff's  testimony  that  a  contract  with 
defendant  had  been  agreed  to  10  days  prior  to 
the  time  it  was  reduced  to  writing  was  admissi- 
ble to  explain  an  apparent  discrepancy  in  his 
testimony  concerning  dates  testified  to  by  him. 

a.  Conversations  leading  up  to  a  written  con- 
tract, which  was  not  in  dispute,  were  not  ad- 
missible in  evidence. 

7.  AVhere  an  agent  defrauded  bis  principal, 
for  whom  he  purchased  land,  by  representing 
that  the  price  was  greater  than  it  actually  was, 
in  an  action  by  the  principal  to  recover  the  ex- 
cess evidence  of  the  value  of  the  land  was  inad- 
missible. 

8.  Though  a  trial  judge  might  properly  have 
raised  an  objection  to  insinuating  questions  on 
his  own  motion,  it  was  not  error  for  him  to  omit 
to  do  so  till  objections  had  been  made  by  coun- 
sel. 

9.  Where  the  evidence  is  conQictiug,  the  ver- 
dict will  not  be  disturbed  on  appeal. 

10.  Where  defendant  took  a  contract  on  land 
for  the  sole  purpose  of  selling  it  to  plaintiff,  and 
did  not  intend  to  buy  it  unless  he  could  sell  it  to 
plaintiff,  and  falsely  reprerseuted  to  plaintiff 
that  another  owned  the  land,  and  procured  plain- 
tiff to  employ  him  as  agent  to  purchase  it,  and 
plaintiff,  acting  in  ignorance  of  any  contract 
by  defendant,  employed  hiui  to  piirchaae  the 
land,  it  is  immaterial  to  the  plaintiff's  right  of 
recovery  of  an  amount  paid  by  him  in  excess 
of  what  the  defendant  paid  whether  the  de- 
fendant contracted  for  the  land  before  or  after 
plaintiff  agreed  to  purchase  it. 

Appeal  from  Superior  Court,  King  County; 
R.  B.  All>ert.son,  Judge. 

Action  by  N.  W.  Hinille  against  Augustus 
H.  Holcoinb.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Sweeney,  French  &  Stelner,  for  ai>pellant 
Wright  &  Kelleher,  for  respondent 

FULX,ERTO.\,  C.  J.  The  respondent  (plain- 
tiff below)  brought  this  action  to  recover  of 
the  appellant  sums  aggregating  ?1,2J)0,  al- 
leged to  have  been  obtained  from  him  by  the 
appellant  by  means  of  fal.se  and  fraudulent 
representations.  The  complaint  contained 
two  causes  of  action.  In  the  first  it  was  al- 
leged that  the  respondent  employed  the  ap- 
pellant as  his  agent  to  purclwse  for  him  cer- 
tain real  property  situated  in  the  city  of 
Seattle  at  the  lowest  price  for  which  it  could 
be  obtained;  that  the  appellant,  while  acting 
as  such  agent,  fplsely  and  fraudulently  rep- 
resented and  stated  that  the  lowest  price  for 
which  the  real  property  could  be  obtained 
was  the  sum  of  |:4,500.  and  that  the  respond- 
ent, relying  on  such  statement,  and  believing 
the  same  to  be  true,  placed  in  the  hands  of 
tlie  api)ellant  the  sum  of  ?4,500  with  which 
to  purchase  the  proiierty;  that  the  appellant 
tliereafter  did  purchase  Uie  same  for  and 
on  behalf  of  the  respondent,  but  paid  there- 
for only  the  sum  of  $3,7.t0,  converting  to  his 
own  use  $750,  tlie  difference  between  tlie 
price  actually  paid  for  the  property  and  the 
sum  he  represented  to  the  respondent  that 
the  same  would  cost,  concealing  that  fact 


from  respondent.  For  a  second  cause  of  ac- 
tion the  respondent  repeated  the  allegations 
of  his  first  cause  of  action,  and  then  alleged 
that,  while  in  Ignorance  of  the  deceit  prac- 
ticed upon  him,  be  entered  into  a  written 
contract  with  the  appellant  by  the  terms  of 
which  the  appellant  agreed  to  take  charge 
of  the  property,  Bupervlse  the  work  of  hav- 
ing the  same  cleared  and  made  ready  for 
cultivation,  and  perform  certain  other  serv- 
ices connected  therewith,  and  that  in  "con- 
sideration of  the  services  heretofore  rendered 
and  hereafter  to  be  rendered"  the  respondent 
agreed  to  turn  over  to  the  appellant  one-balf 
the  profits  he  should  make  out  of  the  ven- 
ture. It  is  then  alleged  that  prior  to  the  dis- 
covery by  the  appellant  of  the  fraud  orig- 
inally practiced  upon  him  the  parties  settled 
their  rights  growing  out  of  the  contract  by 
the  terms  of  which  settlement  the  respond- 
ent agreed  to  pay  and  did  pay  the  appellant 
the  simi  of  $540  In  full  of  bis  supposed  riglits 
under  the  contract  mentioned.  The  prayer 
of  the  complaint  Is  that  the  respondent  bave 
judgment  for  the  sum  of  $7S0  on  the  first 
cause  of  action  and  .?540  on  the  second  cause. 
A  general  deniiu*rer  was  Interposed  to  the 
complaint,  which  being  overruled  an  answer 
wos  filed  admitting  the  making  of  the  con- 
tract set  out  In  the  second  cause  of  action 
and  the  subsequent  mutual  settlement  be- 
tween the  parties  of  their  rights  thereunder, 
and  denying  generally  all  the  other  allega- 
tions of  the  complaint  A  trial  was  subse- 
quently had  before  the  court  and  a  Jury,  re- 
sulting In  a  verdict  and  Judgment  for  the  re- 
sirondent  In  the  sum  of  $iKM).  This  appeal  is 
from  that  Judgment. 

It  Is  first  contended  that  the  court  erred 
in  overruling  the  demurrer  to  the  complaint. 
This  demun-er.  It  will  be  noticed,  was  di- 
rected to  the  complaint  as  a  whole,  *hlle  the . 
complaint  was  made  up  of  two  causes  of 
actlou  separately  stated.  The  rule  in  such 
cases  Is  that  if  either  of  tliese  statements 
contain  facts  sufficient  to  constitute  a  cause 
of  action,  tlie  complaint  Is  good  as  against 
a  general  demurrer  directed  to  It  as  a  whole. 
Cliovret  V.  Mechanics'  Mill  &  Lumber  C!o., 
4  Wash.  721,  31  Pac.  24.  The  facts  set  forth 
in  the  flret  cause  of  action  are  abundantly 
sufficient  to  sustain  a  recovery  had  thereon. 
Under  all  authority  a  principal  may  recover 
from  his  agent  moneys  obtained  from  him 
by  the  agent  through  false  and  fraudulent 
representations  by  which  the  principal  is  de- 
ceived. This  cause  of  action  states  a  trans- 
action of  that  kind,  and,  being  In  Itself  suffi- 
cient. It  Is  sufficient  to  sustain  the  complaint 
against  the  general  demurrer,  even  though 
the  second  cause  of  action  might  have  been 
su.scei)tlble  thereto. 

On  the  trial,  however,  the  appellant  ob- 
jected to  the  introduction  of  evidence  In  sup- 
lM)rt  of  the  second  cause  of  action,  and  as- 
signs as  eiTor  the  overruling  of  that  objec- 
tion. In  support  of  this  it  Is  first  said  that 
the  complaint  Itself  shows  a  settlement  of 
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all  tlie  tranaactionB  between  the  parties,  and 
tbat  the  respondent  cannot  recover  moneys 
paid  pursuant  to  that  settlement  without  su- 
ing and  obtaining  a  rescission  thereof;  and, 
Second,  that  If  It  be  conceded  that  there  was 
fraud  in  the  purchase  of  the  property,  such 
fraud  would  not  deprive  the  appellant  of  his 
right  to  compensation  for  services  rendered 
in  another  and  separate  transaction.  With 
reference  to  the  first  contention,  it  is  suffi- 
cient to  say  that  the  allegation  is  that  the 
subsequent  contract  was  entered  into  in  iwrt 
as  a  settlement  of  supposed  rights  growing 
out  of  the  first,  and  that  the  settlement 
thereuDder  was  made  by  tlie  respondent  while 
in  ignorance  of  the  fraud  and  deceit  that 
had  been  practiced  upon  him  in  the  first 
transaction.  In  so  far  as  the  fraud  practiced 
in  the  first  transaction  entered  into  the  sec- 
ond, the  latter  was  void  as  to  the  respond- 
ent and  he  was  at  lit>erty  to  ignore  it,  and 
bring  an  action  to  recover  any  money  he 
liad  paid  them  in  settlement  of  supposed 
rights  growing  out  of  the  first  transaction, 
the  same  as  if  it  had  never  been  entered  in- 
to. Contracts  entered  into  ttirough  or  In- 
duced by  fraud  are  nullities  in  so  far  as  the 
party  affected  by  the  fraud  is  concerned,  and 
may  be  treated  by  him  as  such.  Aa  to  the 
second  objection,  It  will  be  remembered  that 
the  second  contract  was  made  in  considera^ 
tion  of  services  rendered  prior  to  the  execu- 
tion of  the  contract  as  well  as  services  there- 
after to  be  rendered.  It  was  Intended  in  part 
us  a  payment  for  the  appellant's  services  in 
purchasing  the  land.  If  it  were  a  fact  that 
the  appellant  perpetrated  a  fraud  upon  the  re- 
spondent in  making  that  purchase,  he  was 
entitled  to  no  compensation  for  his  services 
In  that  behalf,  and,  if  the  ai^ellant  paid  him 
for  the  same  In  ignorance  of  the  fraud,  he 
could  recover  the  amount  paid  in  this  form 
of  action.  But  because  he  claimed  more  in 
his  complaint  than  he  was  perhaps  Justly 
entitled  to  did  not  require  the  court  to  ex- 
clude evidence  offered  to  prove  the  unob- 
jectionable part.  To  object  on  the  trial  to 
the  Introduction  of  any  evidence  is  not  the 
way  to  reach  defects  in  pleadings  of  this 
character,  and  the  trial  judge  did  not  err  in 
so  ruling. 

The  appellant  next  complains  that  the 
court  erred  in  refusing  to  stilke  out  the  tes- 
timony of  the  appellant  to  the  effect  that 
the  contract  set  out  In  the  second  cause  of 
action  was  agreed  to  some  10  days  prior  to 
the  time  It  was  reduced  to  writing  and  bore 
date.  But  there  was  nothing  objectionable 
in  this.  The  fact  was  material  only  in  so 
far  as  it  tended  to  explain  an  apparent  dis- 
crepancy In  the  testimony  of  the  witness 
concerning  certain  dates  testified  to  by  him. 
and  for  that  purpose  It  was  clearly  admis- 
sible. 

Nor  did  the  court  err  in  refusing  to  permit 
the  appellant  to  testify  to  conversations  had 
with  respondent  which  culminated  in  the 
written  agreement    The  writing  contained  in 


the  agreement  was  not  In  dispute,  and  could 
not  be  disputed  under  the  Issues  as  made 
by  the  pleadings;  hence  what  was  said  by  the 
parties  in  making  the  agreement  was  not 
material.  Neither  were  such  conversations 
admissible  as  tending  to  contradict  the  re- 
spondent's statements  that  the  written  con- 
tract was  agreed  to  verbally  some  10  days 
prior  to  the  time  It  was  reduced  to  writing. 
The  witness  was  permitted  to  testify  when 
the  negotiations  leading  up  to  the  agree- 
ment were  commenced  and  concluded,  and 
ills  statements  in  that  regard  could  not  have 
been  strengthened  by  reciting  the  conversa- 
tions. 

Neither  was  it  error  to  refuse  to  permit 
the  appellant  to  testify  to  the  value  of  the 
land  purchased.  It  it  be  conceded  that  the 
respondent  did  make  a  good  bargain,  that 
fact  would  be  no  justification  of  the  appel- 
lant's conduct  if  It  be  true  that  he  commit- 
ted the  acts  charged  against  him  by  the  com- 
plaint; and  evidence  of  the  value  of  the  land 
was  therefore  immaterial. 

The  next  objection  in  regard  to  the  con- 
duct of  the  trial  seems  not  to  be  supported 
by  the  record.  It  Is  complained  that  the 
court  permitted  counsel  for  the  respondent 
in  his  cross-examination  of  appellant  to  ask 
him  insinuating  questions,  but  the  record 
shows  that  the  court  rebuked  counsel  for  so 
doing  as  soon  as  objection  was  made  there- 
to, and  that  the  offense  was  not  repeated. 
The  trial  judge  might  proiierly  have  raised 
the  objection  himself  when  the  objectionable 
question  was  first  propounded,  but  it  was 
not  error  for  him  to  omit  to  do  so. 

It  is  next  said  that  the  respondent  failed 
to  sustain  the  allegations  of  his  complaint  by 
a  preponderance  of  the  evidence,  and  that  the 
trial  court  erred  in  refusing  to  grant  the  ap- 
pellant's motion  for  a  new  trial  based  on 
that  ground.  While  the  respondent's  evi- 
dence on  many  of  the  material  points  neces- 
sary to  be  established  in  order  to  warrant  a 
recovery  was  flatly  contradicted  by  the  ap- 
pellant, and  on  some  of  them  there  was  not 
much.  If  any,  corroborating  evidence,  still 
this  fact  did  not  require  the  trial  court  nor 
does  it  require  this  coiut,  to  decide  as  a  mat- 
ter of  law  that  the  evidence  did  not  prepon- 
derate in  favor  of  the  respondent.  Which 
way  the  evidence  preponderated  depended  on 
the  credibility  of  the  witnesses,  and  was  a 
question  for  the  jury  and  tbe  trial  court; 
and,  as  the  jury  and  trial  court  determined 
It  In  favor  of  the  respondent  we  cannot  in 
the  exercise  of  our  lawful  powers,  disturb 
their  conclusions. 

Lastly,  the  appellant  contends  that  the 
court  erred  in  refusing  to  give  certain  in- 
structions requested  by  him  and  in  giving  a 
certain  other  on  its  own  motion.  As  to  the 
requested  instructions,  all  that  was  perti- 
nent in  them  was  given  in  the  general  charge 
of  the  court;  not  in  the  language  of  the  re- 
quest but  in  substance,  and  this,  we  have 
repeatedly   held,  is  a  sufficient  compliance 
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with  a  request  to  Instruct  The  Instruction 
given  of  which  complaint  is  made  was  as 
follows:  "You  are  instructed  in  this  action 
that  If  you  find  from  the  evidence  that  the 
defendant,  Holcomb,  took  a  contract  on  the 
land  in  question  for  the  sole  purpose  of  sell- 
ing the  same  to  Hindle,  and  had  no  Intention 
of  buying  the  land  unless  he  could  sell  it  to 
Hindle,  and  that  thereafter,  in  furtherance 
of  such  purpose,  the  defendant  falsely  repre- 
sented to  plaintiff  that  Mrs.  Webster,  or  some 
person  other  than  himself,  owned  the  land, 
and  thereby  procured  the  plaintiff  to  employ 
him  as  agent  for  the  purchase  of  the  land, 
and  that  the  plaintiff,  acting  in  ignorance  of 
any  contract  or  adverse  claim  on  the  part  of 
defendant,  employed  defendant  as  bis  agent 
to  purchase  the  land,  and  defendant  falsely 
held  himself  out  to  the  plaintiff  as  acting  in 
the  interest  of  the  plaintiff  and  of  purchas- 
ing the  land  in  the  plaintifTs  behalf  for  the 
lowest  price  for  which  it  could  be  obtained 
from  Mrs.  Webster,  or  some  other  person, 
and  that  plaintiff  thereby  was  thrown  off  his 
guard,  and  caused  to  rely  upon  the  defend- 
ant to  protect  him,  then  it  Is  Immaterial 
whether  or  not  the  defendant  Holcomb  con- 
tracted for  it  before  or  after  Hindle  came  to 
him  and  agreed  to  purchase  It"  It  is  ar- 
gued that  this  instruction  Is  contradictory  of 
what  had  been  previously  given  the  jury, 
and  is  directly  the  reverse  of  the  law  on  the 
question  therein  stated.  In  our  opinion,  bow- 
ever,  it  is  not  subject  to  either  contention. 
The  court  did  instruct  the  Jury  tliat  if  the 
appellant  was  the  owner  of  the  property, 
either  in  fee  or  by  a  legal  contract  of  pur- 
cliase,  at  the  time  the  respondent  employed 
him  to  purchase  it  the  rei^wndent  could  not 
recover  In  this  form  of  action,  no  matter 
what  representations  were  made  by  the  ap- 
pellant But  this  is  not  contradictory  of  the 
instruction  complained  of.  The  court  there 
was  distinguishing  between  actual  and  feign- 
ed ownership. 

On  the  whole  we  think  there  was  no  sub- 
stantial error  in  the  record,  and  the  Judg- 
ment will  stand  afllrmed. 

HADLEY,  ANDERS,  MOUNT,  and  DUN- 
BAR,  JJ.,  concnr. 


(34  Wash.  Z76) 

JEFFERSON  COUNTY  v.  TRUMBULL  et  al. 

(Supreme  Court  of  Washington.    March  11, 
1904.) 

TAXATION  —  DELINQUENCY  CirRTIFICATES  — 
SUFFICIENCY— STATUTES  —  COMBINING  CER- 
TIFICATES IN  BOOK— EUjUITABLB  POWERS  OF 
COURT. 

1.  An  objection  that  the  summons  in  tax 
foreclosure  proceedings  based  on  delinquency  cer- 
tificates issued  to  the  county,  was  insufficient,  in 
that  it  did  not  purport  to  give  notice  to  the  own- 
ers of  the  land,  and  did  not  purport  to  state  tb<i 
names  of  the  owners  or  to  whopi  the  lauds  were 
assessed,  was  untenable,  the  summons  haviu); 
stated  the  name  of  tlie  reputed  owner,  and  tl;at 
the  lands  were  asaeiised  to  him;  Pierce's  Code, 


i  8694  (Sesa.  Laws  1901,  pp.  385,  386,  f  3). 
providing  that,  for  the  purpose  of  foreclosore, 
reputed  owners  shall  be  ti-eated  as  the  owner*. 

2.  On  trial  de  novo  tlie  Supreme  Court  will 
not  reverse  for  erroneotis  adniissiun  of  evidence, 
if  there  is  competent  evidence  to  sustain  the 
verdict. 

3.  Where  tax  foreclosure  was  sought  against 
a  large  number  of  lots,  and  the  delinquency 
certificates  bound  in  velumes  were  introUucw»d 
in  evidence,  they  were  not  incompetent  iiecauae 
of  the  fact  that  the  county  did  not  point  out  in 
the  first  instauce  the  volume  and  page  contain- 
ing the  certificates  relied  on. 

4.  An  objection  that  the  books  were  incom- 
petent  and  that  no  fouudation  for  their  intro- 
duction had  been  made,  was  not  sufficiMit  to 
render  it  error  for  the  court  not  to  require  the 
books  and  pages  to  be  designated. 

5.  A  county  treasurer  had  authority  to  certify 
to  tax  delinquency  certificates,  though  they  were 
issued  at  a  date  prior  to  the  commencement  of 
his  term  of  office. 

6.  Sess.  Laws  1897,  pp.  182,  183,  c.  71.  |  »8. 
designated  no  particular  time  for  the  iasuance 
of  tax  deliuqueuey  certificates  to  the  couuiy. 
Laws  ISUU,  p.  207,  §  15,  provided  they  should  be 
issued  four  years  from  delinquency;  and  Laws 
1901,  p.  385,  §  3,  fixed  the  time  at  five  years 
from  delinquency.  Delinquency  certificates,  in- 
troduced in  an  action  for  tax  foreclosure,  show- 
ed thnt  they  were  issued  after  the  proper  date, 
and  though  one  date  was  named  as  the  date  of 
issuance,  and  a  subsequent  one  as  the  datu  of 
signing,  they  were  both  made  at  a  time  vhen 
certificates  could  properly  issue.  The  certifi- 
cates were  bound  in  a  book  which  contained  on 
the  back  a  certificate  of  the  county  treasurer 
that  the  hook  contained  deliuquency  certificates 
for  the  taxes  for  certain  years,  and  that  tucy 
were  issued  "on  or  about  January  31,  ISOS," 
and  at  the  top  of  each  page  was  "CertiCfite  of 
Delinquency  jssued  to  Jefferson  County,"  and 
ou  each  page  aliio  appeared  the  description  of  the 
property,  name  of  owner,  nature  of  assessment 
valuation,  etc.,  and  the  books  were  marked 
as  filed  with  the  clerk  of  the  superior  conrt. 
Held,  that  the  certificates  were  sufficient,  and 
were  competent  evidenc-e  in  the  action  for  fore- 
closure. 

7.  While  the  plan  of  issuing  delinquency  cer- 
tificates to  the  connty  in  book  form  was  first 
specifically  mentioned  in  Sess.  Laws  1890,  p. 
2t)7,  §  15,  the  issuance  of  them  in  such  form 
prior  thereto  would  not  be  deemed  unauthor- 
ized. 

8.  Pierce's  Code,  8  8697  (Laws  1899.  p.  299, 
§  18,  and  Laws  1897,  pp.  184,  185,  c.  71,  <  103), 
provides  that  the  court  in  tax  proceedings  may 
vacate  and  set  aside  the  certificate,  or  make 
such  other  order  as  equity  may  render  just,  and 
authorizes  the  making  of  amendments,  and  the 
correction  of  errors,  by  taxinjf  officers,  to  the 
extent  that  they  may  be  supplied  and  made  to 
conform  to  law  by  the  court.  Held,  that  in  tax 
foreclosure  proceedings  based  on  delinquency  cec^ 
tificates  issued  to  the  county,  complaints  made 
against  the  tax  proceedings  are  to  be  allowed  to 
prevail  only  when  defendants  have  been  injured, 
and  the  matter  complained  of  is  incurable  by 
any  judgment  that  can  be  entered. 

Appeal  from  Superior  Court  Jefferson  Coun- 
ty; George  C.  Hatch,  Judge. 

Action  by  Jefferson  county  against  John 
Trumbull  and  otbers  to  foreclose  tax  liens. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendants appeal.    Affirmed. 

Trumbull  &  Tnmibull,  for  appellanta  J. 
M.  Ralston  and  A.  W.  Buddress,  for  respond- 
ent 

HADLEY,  J.  This  la  a  tax  forectosure 
proceeding  whereby  tlie  county  of  JeffenoD 


Digitized  by 


Google 


Wasb.) 


JEFFERSON  COUNTY  v.  TRUMBULL. 


87 


seeks  to  foreclose  as  to  certain  taxes,  tbe 
miction  being  based  upon  alleged  delinquency 
-certificates  issued  to  said  county.  Tbe  ap- 
pellants alleged,  by  way  of  answer  and  ob- 
jections, tbat  tbey  are  tbe  joint  owners  of 
-certain  lots  and  tracts  of  real  estate  InvoiTed 
In  the  application  for  judgment;  tbat  no  cer- 
tificates of  delinquency  were  ever  issued  to 
tbe  county  as  against  tbeir  property;  and 
tbat  no  taxes  were  ever  assessed  or  levied 
-against  said  property  for  tbe  year  1865,  or 
-any  previous  year  included  in  tbe  applica- 
tion. A  trial  was  bad,  and  judgment  of  fore- 
closure rendered.  Tbis  appeal  brings  tbe 
Judgment  bere  for  review  as  to  these  appel- 
lants. 

It  is  first  assigned  that  tbe  court  erred  in 
-overruling  appellants'  motion  on  special  ap- 
pearance to  quash  tbe  process  in  tbe  action. 
Tbe  motion  is  urged  upon  tbe  following  al- 
leged grounds:  (1)  That  tbe  summons  does 
-not  purport  to  give  notice  to  tbe  owners  of 
the  land,  in  tbat  it  neither  purports  to  state 
tbe  names  of  tbe  owners  nor  to  whom  the 
lands  were  assessed,  but  simply  purports  to 
notify  the  reputed  owners;  (2)  that  it  does 
not  appear  from  tbe  summons  when  the 
-certificates  of  delinquency  were  issued  by  tbe 
-county  treasurer  to  tbe  county;  (3)  tbat  tbe 
summons  does  not  inform  tbe  defendants 
-agninst  what  la^^ds  It  is  soug^ht  to  foreclose 
tbe  lien  for  taxes.  Referring  to  tbe  first 
point  mentioned,  tbe  summons  does  state 
that  the  name  of  tbe  reputed  owner  precedes 
the  description  of  the  laud,  and  that  the 
lands  were  assessed  to  such  reputed  owner. 
Tbat  makes  it  snfficientiy  clear  that  tbe 
names,  where  known,  are  those  which  appear 
upon  the  treasurer's  rolls  as  the  owners  of 
the  property.  Under  the  present  statute  it 
Is  expressly  declared  that,  for  tbe  purposes 
-of  foreclosure,  such  shall  be  considered  and 
treated  as  tbe  owners,  and  that  if  upon  tbe 
treasurer's  rolls  it  appears  tbat  tbe  owner 
is  unknown,  then  the  proceedings  shall  be 
Against  the  property  as  belonging  to  an  un- 
known owner.  Pierce's  Code,  {  8694  (Seas. 
Laws  1901,  pp.  385,  386,  {  3).  The  above 
statute  controlled  tbe  remedy  when  this  snm- 
mc"s  was  published.  The  second  point  ur- 
ged under  tbe  motion  to  quash  seems  to  be 
answered  by  tbe  summons  itself,  which  ex- 
pressly states  that  tbe  certificates  of  delin- 
-quency  were  issued  to  Jefferson  county  on 
■January  31,  1866,  and  we  are  unable  to  see 
force  In  the  third  point,  as  tbe  descriptious 
■of  the  property  are  stated  in  the  summons, 
and  it  seems  to  us  that  it  is  made  clear  to 
tbe  defendants  in  the  action  what  lands  are 
sought  to  be  subjected  to  tbe  lien  for  taxes 
by  tbe  foreclosm-e.  We  think  the  court  did 
not  err  in  denying  the  motion  to  quash. 

iJeveral  alleged  errors  are  assigned  that 
certain  immaterial  and  incompetent  evidence 
was  introduced  over  objection.  But  this 
court  has  often  said  tbat  it  will,  on  trial 
de  novo,  consider  only  what  it  deems  to  be 
•competent  evidence,  and  will  not  reverse  a 


jndgraent  if  there  is  sufllcient  competent  tes- 
timony to  suKwrt  it 

It  la  assigned  that  the  court  erred  in  ad- 
mitting In  evidence,  over  objection,  respond- 
ent's ISxhiblts  A  to  G,  inclusive.  These  ex- 
hibits comprise  seven  large  bound  books, 
which  were  offered  and  received  in  evidence 
as  certificates  of  delinquency.  It  is  first 
urged  tbat  the  books  were  offered  in  a  mass, 
and  that  no  particular  volume,  page,  or  en- 
try was  pointed  out  Doubtless  a  demand  (or 
such  particularization,  if  made  in  the  court 
below,  would  have  been  granted.  It  cer- 
tainly would  have  been  a  reasonable  request 
for  tbe  convenience  of  court  and  counsel. 
Tbe  certificate  books,  however,  related  to 
much  other  property  in  which  appellants  do 
not  claim  to  be  interested.  Foreclosure  in 
tbe  same  action'  was  sought  against  many 
hundreds  of  other  lots  and  tracts,  and  if, 
when  the  books  were  offered  in  evidence, 
these  appellants  derired  to  have  pointed  out 
tbe  books  and  pages  which  related  to  their 
property,  they  should  have  made  such  a  re- 
quest Tbe  mere  fact  that  respondent  did  not 
point  them  out  in  the  first  instance,  if  in  truth 
tbey  existed,  did  not  render  the  evidence  in- 
competent The  only  objection  made  was 
that  the  books  were  incompetent,  and  tbat  no 
foundation  for  their  introduction  had  been 
laid.  This  objection  did  not  reach  the  point 
above  suggested,  and,  unless  it  had  been 
brought  to  the  attention  of  tbe  court  below, 
we  shall  not  bold  that  tiie  court  erred  in  not 
requiring  the  books  and  pages  to  be  desig- 
nated at  the  time  they  were  recdved  in  evi- 
dence. 

Tbe  objection  that  the  books  were  not  com- 
petent, however,  raises  tbe  most  serious  ques- 
tion In  this  case.  The  certificate  attached  to 
tbe  back  of  each  bo<A,  with  variation  as  to 
the  number  of  the  volume  referred  to,  is  as 
follows:  "State  of  Washington,  County  of 
JeffersMi— ss:  I,  T.  J.  Tanner,  Treasurer  of 
Jefferson  County,  State  of  Washington,  do 
hereby  certify  that  this  book  number  1  is  one 
of  seven  volumes,  which  said  seven  volumes 
contain  the  original  Certificates  of  Delinquen- 
cy or  Delinquent  Tax  Certificates,  which  said 
Certificates  of  Delinquency  were  duly  Issued 
by  tbe  Treasurer  of  Jefferson  Coun^,  State 
of  Washington,  on  or  about  January  31st,  A. 
D.  1898,  to  said  Jefferson  County,  for  taxes 
duly  levied  and  delinquent  upon  tbe  real  prt^- 
erty  described  in  said  Certificates  of  Delin- 
quency and  in  each  and  all  of  said  seven  vol- 
umes containing  said  Certificates  of  Delin- 
quency, as  aforesaid,  for  taxes  due  to  said 
Jefferson  County  and  including  all  other  tax- 
es payable  to  said  Jefferson  County  for  tbe 
years  1891,  1892,  1893,  1891,  and  1895,  as 
shown  by  this  volume  and  each  and  all  of 
said  seven  volumes.  And  I  do  hereby  further 
certify  tbat  said  seven  volumes,  as  aforesaid, 
of  which  this  is  one  contain  ail  tbe  Certifl-  . 
cates  of  Delinquency  Issued  by  said  lYeas- 
urer  of  Jefferson  County  to  said  Jeffersmt 
County,  as  hereinbefore  set  forth  and  tbat 
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jech  and  aU  of  said  volumes  numbered  one, 
Iwo,  three,  four,  five,  six  and  seven  are  the 
Certificates  of  Delinquency  issued  by  the 
Treasurer  of  Jefferson  County,  Washington, 
as  hereinbefore  set  forth  to  said  Jefferson 
County,  for  taxes  due  and  delinquent  upon 
the  pr<H)erty  described  In  said  Certificates  of 
Delinquency  and  payable  to  said  Jefferson 
Coun^,  for  the  year  A.  D.  1895  and  prior 
years.  Dated  this  2-ith  day  ot  October,  A.  D. 
t901.  T.  J.  Tanner,  Treasurer  of  Jefferson 
County,  Washington.  [Seal.]"  It  Is  urged 
that  the  county  treasurer,  who  certified  to  the 
above,  certified  that  the  book  certificates 
were  issued  at  a  date  prior  to  the  time  he  en- 
tered upon  the  duties  of  his  office.  He  was, 
however,  county  treasurer,  and,  if  the  certifl- 
cate  was  a  proper  one  for  that  officer  as  such 
to  make,  he  had  as  much  power  to  make  it 
as  his  predecessor.  Under  section  98,  c.  71, 
pp.  182,  183,  Sess.  Laws  1897,  whi^h  was  in 
force  when  these  certificates  might  have  been 
first  issued,  no  particular  time  is  designated 
for  issuing  the  certificate  to  the  county.  It 
is  only  necessary  that  the  property  shall  re- 
main on  the  assessment  rolls,  and  that  no  ccr- 
idficate  of  delinquency  may  have  been  sold  to 
individuals.  In  the  next  amended  statute  up- 
^m  this  subject  (section  lo,  p.  297,  Sess.  Laws 
1889),  no  specific  time  is  mentioned,  except 
that  the  certificates  to  the  county  shall  not 
issue  until  after  four  years  from  the  date  of 
delinquency;  and  in  the  next  (Sess.  Laws 
1901,  p.  385,  I  3),  the  time  Is  merely  fixed  at 
Ave  years  after  delinquency.  Thus  no  time 
is  mandatorily  fixed  for  issuing  the  certifi- 
cates. It  is  dlrectorlly  provided  that  tliey 
shall  issue  after  certain  dates,  but  it  is  not 
stated  that  it  shall  be  done  immediately. 
They  were  issued  in  this  instance  after  the 
proper  date,  and  by  an  officer  competent  to 
issue  them.  While  it  is  true  one  date  is  nam- 
ed as  the  date  of  Issuance  and  a  subsequent 
one  as  the  date  of  signing,  yet  since  either 
date  was  at  a  time  when  certificates  to  the 
county  could  be  properly  issued,  and  since 
tliey  are  signed  by  a  competent  official,  we 
tliink  they  became  competent  as  evidence. 
In  addition  to  what  was  contained  in  the  so- 
called  "certificate"  set  out  above,  each  page 
of  the  books  contained  other  matter  showing 
manifestly  that  the  books  were  intended  to 
be  and  were  prepared  as  cwtiflcates  of  de- 
linquency issued  to  the  county.  At  the  top 
»f  each  page  is  the  following:  "Certificate 
of  delinquency  Issued  to  -  Jeffei-son  County, 
Washington."  Upon  each  page  also  appears 
\he  description  of  the  property,  name  of  own- 
■ir  when  known,  year  of  assessment,  valua- 
tion, amount  of  tax,  and  over  the  final  col- 
umn is  the  following:  "Amount  of  County's 
Certificate."  The  books  are  also  marked  as 
filed  with  the  clerk  of  the  superior  court  of 
Jefferson  county  December  30,  1901,  which 
was  prior  to  the  application  for  judgment 
and  Issuance  of  summons  In  this  action. 

It  is  urged  that  the  law  at  the  time  these 
taxes  became  delinquent  did  not  authorize 


the  issuance  of  these  certificates  to  the  coon- 
ty  in  book  form.  It  Is  true  that  plan  was 
first  specidcally  mentioned  in  the  amendment 
of  1899,  supra,  but  It  does  not  follow  that 
the  act  of  1897,  supra,  intended  that  a  sepa- 
rate slip  of  paper,  called  a  "certificate," 
should  be  issued  by  the  county  to  Itself  for 
each  of  the  thousands  of  delinquent  lots  and 
tracts  of  lands.  Such  a  course  would  in  some 
instances  have  been  so  burdensome  as  to 
have  been  Impracticable.  In  the  absence  of 
such  an  intention  expressly  stated  In  the  act 
of  1897,  we  think  It  may  well  be  concluded 
that  the  act  of  1806  merely  declared  specific- 
ally what  was  before  the  real  intention  of  the 
Legislature  in  that  regard. 

Appellants  offered  no  evidence,  but,  after 
respondent  rested,  moved  for  judgment  in 
their  favor,  on  the  ground  that  respondent 
had  failed  to  prove  a  case  by  competent  evi- 
dence. The  motion  was  overruled,  and  the 
court  made  findings  which  it  is  claimed  are 
not  sustained  by  evidence.  We  think  there 
was  sufficient  evidence  to  sustain  the  find- 
ings, and  appellants  did  not  show  that  they 
were  in  any  way  injured.  Respondent  argues 
that  this  is  a  proceeding  in  equity,  that  tbe 
court  sitting  In  equity  will  regard  that  done 
which  ought  to  have  been  done,  and  that  all 
necessary  amendments  touching  the  seeming 
irregularities  were  made.  ^Appellants,  upon 
the  other  hand,  Insist  that  this  is  not  a  pro- 
ceeding in  equity,  but  is  a  special  proceeding 
under  the  statute,  not  governed  by  equitable 
principles,  and  that  each  step  outlined  In  the 
statute  must  be  strictly  pursued.  While,  per- 
haps, it  may  more  properly  be  called  a  statu- 
tory proceeding,  yet  the  statute  (section  8G97. 
Pierce's  Code;  section  18,  p.  299,  Laws  1899: 
and  section  103,  c.  71,  pp.  184, 185,  Laws  1897) 
provides  that  the  court  may  vacate  and  set 
aside  the  certificate,  or  make  such  other  order 
as  in  law  and  equity  may  be  just.  Thus  the 
equitable  powers  of  the  court  in  the  prem- 
ises are  recognized  by  the  statute,  and  the 
same  section  also  specifically  authorizes  tbe 
making  of  amendments  and  the  correction  of 
errors  of  the  taxing  officers,  even  to  the  ex- 
tent that  these  may  l)e  "supplied  and  made  to 
conform  to  law  by  the  court"  In  Smith  v. 
Newell  (Wash.)  73  Pac.  369,  this  court  broad- 
ly Interpreted  the  above  statute,  as  we  be- 
lieve It  was  intended,  in  the  interest  of  all 
concerned.  The  court  said:  "This  provision 
of  the  statute,  It  seems  to  us,  was  intended 
to  enable  the  courts  to  correct  just  such 
omissions  as  were  made  by  the  treasurer  In 
this  instance.  It  was  intended  to  put  it  In 
the  power  of  the  court,  on  the  hearing  of  a 
tax  foreclosure  suit,  to  render  judgment  as 
the  evident  justice  of  the  case  required.  That 
is,  it  was  Intended  that  the  courts  should  in- 
quire Into  the  merits  of  complaints  made 
against  tax  proceedings,  and  allow  them  to 
prevail  only  when  the  matter  complained  of 
operated  to  the  Injury  of  the  complaining 
party,  and  is  incurable  by  any  judgment  that 
can  be  entered  In  the  f<»ecloBure  proceed- 
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Ings."  We  think  the  above  language  Is  par- 
ticularly applicable  bere.  No  Injury  la  shown 
to  have  resulted  to  appellants. 

Objection  Is  made  tn  tbia  court  to  tbe  form 
of  the  decree,  but  we  are  unable  to  see  that 
appellants  are  Injured  by  its  t«ins.  Counsel 
upon  both  sides  have  prepared  elaborate 
briefs,  and  have  cited  many  authorities  to 
support  their  respective  arguments.  A.  re- 
view of  them  all  is  Impracticable,  and  we  be- 
lieve it  unnecessary  to  further  extend  the  dis- 
cussion of  the  case. 

The  Judgment  Is  affirmed. 

MOUNT,  ANDERS,  and  DUNBAB,  JJ., 
concur. 
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(Supreme  Court  of  Washington.    Mardi  8, 

1904.) 

▲TTORNBTS-ADTHORITT-COUPROMIBB-RATI- 

FICATION— APFBAL-FAILURB  TO 

PRINT  FINDINGS. 

1.  An  appeal  will  not  be  dismissed  for  failure 
to  print  in  appellant's  opening  brief  the  find- 
ings of  fact  on  which  errors  are  assigned,  where 
they  are  printed  in  appellant's  reply  brief. 

2.  Where  a  wife  authorized  her  attorney  to 
nettle  property  rights  icTolved  in  a  divorce  suit 
eommenced  by  her  husband  on  a  basis  of  equal 
division  of  the  property,  and  thereafter  urged 
the  attorney  to  get  the  matter  settled  as  soon  as 
possible,  he  had  no  authority  under  2  Ballinger's 
Ann.  Codes  &  St.  {  47(id  authorising  attorneys 
to  receive  money  claimed  by  the  client,  to  ac- 
cept $250  in  full  for  the  wife's  rights  in  prop- 
erty worth  $3,000. 

3.  Pending  a  divorce  suit,  the  wife's  attorney, 
without  authority,  made  a  compromise  of  the 
property  rights  involved,  receiving  the  husband's 
notes,  on  payment  of  which  he  sent  the  wife 
money  orders  for  the  proceeds.  These  she  de- 
posited In  court,  and  by  order  of  court  they  were 
delivered  to  her  anbstitnted  attorney,  cashed, 
and  part  of  the  proceeds  used  to  pay  such  at- 
torney's fees  and  suit  money,  pursuant  to  a  for- 
mer order  of  court,  with  which  plaintiff  had  not 
complied.  The  remainder  of  the  money  remain- 
ed in  the  custody  of  the  court  Held  that,  by 
accepting  the  proceeds  of  the  money  orders  un- 
der order  of  court,  defendant  was  not  precluded 
from  thereafter  asserting  her  property  rights 
and  disregarding  the  alleged  compromise. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty;  Geo.  W.  Belt,  Judge. 

Action  by  Ludwlg  Timm  against  Susan 
Timm.  From  a  Judgment  for  defendant  for 
divorce,  but  providing  that  plaintiffs  hold  as 
his  separate  property  all  the  property  owned 
by  plaintitr  and  defendant  as  community 
property,  defendant  appeals.    Reversed. 

O.  R.  Holcomb,  for  appellant  Merritt  & 
Merritt,  tor  respondent. 

PER  CURIAM.  Plainttir,  Ludwlg  Tnmm, 
Instituted  an  action  fcnr  divorce  in  the  supe- 
rior court  of  Adams  county  against  defend- 
ant, Susan  Timm,  his  wife,  on  tbe  grounds 
of  desertion  and  abandonment  Defendant 
answered  by  denying  tbe  material  averments 
In  the  complaint  and  setting  up  an  affirm- 
ative defense   alleging   cruel   and   inhuman 


treatment  on  the  part  of  plaintiff  towards 
herself.  The  plaintiff  filed  a  reply  denying 
the  material  allegations  of  tbe  affirmative  de- 
fense. On  tbe  lOtb  day  of  Septembo-,  1900, 
tbe  cause  came  on  for  trial  In  the  lovrer 
court  Judgment  was  given  tor  pkilntiff  dis- 
solving the  bonds  of  matrimony  theretofore 
existing  between  the  parties  to  this  contro- 
versy. OntheTthdayof  March,  1001,  the  trial 
court  made  an  order  vacating  this  Judgment 
for  divorce,  and  ordered,  further,  that  plain- 
tiff, Ludwlg.  Timm,  pay  to  the  clerk  of  the 
court  for  the  benefit  of  Susan  Timm,  defend- 
ant on  or  before  March  21,  1001.  $37  for  suit 
money,  and  $75  to  O.  R.  Holcomb,  Esq.,  bsr 
then  attorney,  as  counsel  fees.  On  tbe  lOtb 
day  of  April,  1901,  the  plaintiff  having  faUed 
to  comply  with  the  order  of  the  court  regard- 
ing the  payments  of  these  sums  of  money, 
the  superior  court  ordered  that  the  plaintiff 
show  cause  on  or  before  May  27,  1901,  why 
be  should  not  be  punished  for  contempt  On 
October  5,  1901,  defendant  by  her  attorney, 
Mr.  Holcomb,  deposited  In  the  registry  of 
tbe  court  three  money  orders,  payable  to 
order  of  Susan  Timm,  aggregating  $220.85, 
accompanied  with  notice  to.  plaintiff  and  his 
attorneys  that  defendant  refused  to  accept 
same  in  accordance  with  any  settlement 
made  by  plaintiff  and  defendant's  former  at- 
torney, W.  W.  Zent  and  that  said  attorney 
Holcomb  claimed  a  lien  for  his  fees  on  such 
deposit  On  the  17th  day  of  October,  1901, 
the  plaintiff's  attorneys  served  upon  Mr.  Hol- 
comb a  notice  in  writing  disclaiming  any 
Interest  in  such  postal  money  orders,  and 
further  stating  In  such  notice  that  "said 
plaintiff  hereby  f  urtha:  notifies  defendant  and 
her  attorney  that  no  objection  Is  or  will  be 
made  to  any  order  the  court  may  see  fit  to 
make  with  regard  to  said  moneys  by  reason 
of  the  fact  hereinbefore  stated,  that  said 
plaintiff  has  and  claims  no  right  or  interest 
in  and  to  said  moneys."  On  October  2S^ 
1901,  the  lower  court  ordered  "tliat  tbe  clerk 
of  said  court  deliver  to  defendant's  attor- 
ney, O.  R.  Holcomb,  the  said  three  postal 
money  orders,  aggregating  the  sum  of  $220.- 
85;  that  upon  the  same  being  cashed,  the 
said  defendant's  attorney  retain  tbe  sum  of 
$75  heretofore  ordered  to, be  paid  as  attor- 
ney's fee,  and  the  further  sum  of  $37  suit 
money,  for  the  benefit  of  tbe  defendant  and 
that  the  remainder  of  said  sum,  to  wit  $108.- 
35,  be  deposited  with  the  clerk  of  tbe  court 
and  retained  by  him  pending  the  final  deter- 
mination of  said  suit" 

The  catise  came  on  for  trial  on  November 
18, 1901.  Tbe  lower  court  found,  among  otb- 
er  things,  that  the  allegations  of  cruelty  and 
Inhuman  conduct  contained  In  defendant's 
affirmative  defense  were  true.    "(5)  That  on 

the day  of  January,  1901,  and  during 

the  pendency  of  this  action,  plaintiff  and  de- 
fendant, made  a  full  and  final  settiement  of 
all  of  their  property  rights,  both  community 
and  personal,  and  plaintiff  executed  bis  prom- 
issory note  for  the  sum  of  two  hundred  fifty 
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dollars  ($250),  that  being  ttie  -aam  agreed 
apon  In  said  settlement  to  be  paid  to  de- 
fendant by  plaintiff  as  her  share  and  Interest 
In  and  to  the  property  of  plaintiff  and  de- 
fendant, and  that  at  the  time  said  note  b^ 
came  due  plaintiff  paid,  settled,  and  satls- 
Sed  said  note,  with  the  Interest  thereon  In 
full,  and  defendant  received,  accepted,  and 
retained  said  money  so  paid  upon  said  note." 
Conclusions  of  law  were  stated  upon  such 
flndings  as  follows:,  "(1)  That  defendant  is 
entitled  to  a  decree  of  divorce  severing  the 
bonds  of  matrimony  existing  between  plaintiff 
and  defendant;  (2)  that  plaintiff  Is  entitled 
to  all  of  the  property,  both  real  and  personal, 
of  every  kind  and  description,  belonging  to 
plaintiff  and  defendant,  either  as  community 
or  separate  property;  (3)  that  defendant  is 
entitled  to  recover  her  costs  and  disburse- 
ments In  this  action." 

Defendant  excepted  to  said  fifth  finding  of 
fact  and  the  second  conclusion  of  law.  Judg- 
ment was  entered  in  the  action  on  the  find- 
ings in  accordance  with  these  conclusions  of 
law,  that  part  of  the  Judgment  relating  to 
the  property  rights  of  the  parties  being  as  fol- 
lows: "That  plaintiff  have  and  hold  In  his 
own  right  and  as  his  separate  property, 
against  any  and  every  claim  of  defendant, 
all  of  the  property  of  every  kind  and  descrip- 
tion, both  real  and  personal,  owned  by  plain- 
tiff and  defendant  as  community  property, 
or  by  plaintiff  as  his  separate  property,  to 
have  and  to  hold  the  same  forever  as  against 
*ny  claim  of  defendant"  From  this  portion 
of  the  Judgment  this  appeal  is  taken.  The 
appellant  assigns  that  the  trial  court  erred 
In  making  finding  of  fact  No.  5  and  conclu- 
sion of  law  No.  2,  above  noted,  and  in  ren- 
dering that  part  of  the  Judgment  from  which 
an  appeal  has  been  taken  in  this  cause. 

The  respondent  moves  to  dismiss  the  ap- 
peal herein  because  appellant  failed  to  print 
In  her  opening  brief  the  flndings  of  fact 
upon  which  errors  are  assigned  in  this  court 
The  appellant  thereafter  caused  to  be  print- 
ed in  her  reply  brief  all  the  findings,  the  con- 
clusions of  law,  and  final  Judgment  She 
therefore  comes  within  the  purview  of  the 
decision  heretofore  enunciated  by  this  court 
In  Young  v.  Borzone,  26  Wash.  4,  66  Pac 
135,  421.  The  motion  to  dismiss  the  appeal 
is  therefore  denied. 

The  testimony  in  this  record  shows  that 
die  parties  to  this  controversy  intermarried 
in  1809,  in  the  state  of  Minnesota;  that  they 
have  raised  a  family  of  four  children,  all  of 
whom  are  grown.  The  testimony  In  appel- 
lant's behalf  amply  sustains  her  allegations  of 
cruelty  on  the  part  of  respondent  It  ap- 
pears that  she  was  a  hard-working  woman, 
and  was  about  54  years  old  at  the  time  of 
the  trial;  that  she  helped  respondent  diu'lng 
the  period  of  tlielr  marriage,  accumulate  real 
and  personal  property,  prior  to  the  bringing 
of  this  action,  of  the  value  of  more  than 
$3,000.  Respondent  contends  that  the  pay- 
ment of  the  f2S0  designated  in  the  flndings 


was  paid  in  pursuance  of  an  agreement  en- 
tered Into  between  blm  and  Mr.  W.  W. 
Zent  appellant's  first  attorney  In  the  case 
at  bar.  In  support  of  such  contention  the 
following  written  Instrument  was  offered 
and  received  In  evidence  at  the  trial:  "Ritz- 
Tille,  Washington,  Jan.  21.  1801.  Received 
of  Ludwig  Timm  a  note  due  October  15, 
1901,  for  $250.00,  same  being  in  full  settle- 
ment of  all  claims  of  Susan  Tlmm,  his  for- 
mer wife,  against  said  L.  Timm,  this  re- 
ceipt to  take  effect  if  said  X>udwig  Timm 
shall  deliver  to  W.  W.  Zent  two  notes  one  for 
$150.00,  signed  by  Mr.  Ulm  and  WUUam 
Snyder,  and  one  for  $80.00,  signed  by  L.  B. 
Jones,  as  collateral  security,  'and  If  said 
notes  are  not  delivered  this  receipt  shall  not 
take  effect  until  said  note  by  said  Timm  is 
fully  paid.  W.  W.  Zent  Atty.  for  Mrs. 
Susan  Timm."  Mr.  Zent '  subsequently  col- 
lected the  principal  and  Interest  on  this  $250 
note,  amounting  to  $270.85,  and  on  October 
2,  1901,  wrote  Mrs.  Tlmm  as  follows  re- 
garding this  collection:  "October  2nd,  1901. 
Mrs.  Susan  Tlmm,  Paha,  Wash.— Madam: 
Enclosed  herewith  I  hand  you  $220.86  same 
being  the  proceeds  from  Mr.  Timm's  note 
for  your  part  of  his  property  as  per  our 
settlement  of  January  21,  1901,  and  Interest 
to  date  less  my  fees.  Yours  very  truly,  W. 
W.  Zent"  This  is  the  same  $220.85  repre- 
sented in  the  postal  orders  above  mentioned 
in  the  proceedings  of  the  trial  court  Re- 
spondent testified  In  regard  to  this  alleged 
settlement  In  the  following  language  in  his 
direct  examination:  "Had  a  settlement  of  all 
our  property  last  winter,  about  January.  Mr. 
Zent  her  attorney,  and  I  had  the  settlement 
Mr.  Zent  told  me  to  pay  him  $250,  and  be 
would  settle  everything  for  her.  I  bad  no 
money,  so  I  gave  him  two  notes  (describing 
them),  for  a  little  more  than  $250,  due  last 
October.  Mr.  Zent  took  tbem,  and  agreed  to 
cash  them  or  collect  them.  They  were  paid. 
Mr.  Zent  took  the  money.  I  guess  he  paid  It 
to  her  [defendant]."  Mr.  Zent  testified  at  the 
trial  that"while  Mrs.  Tlmm  was  at  some  place 
In  Idaho  she  wrote  me  a  time  or  two,  m^lng 
me  to  get  the  matter  fixed  up  or  settled." 
On  cross-examination  witness  said  that  Mrs. 
Timm  had  always  given  him  to  understand 
that  she  ought  to  have  half  of  the  property, 
but  she  told  me  to  get  it  settled;  that  after 
witness  had  notlfled  Mrs.  Tlmm  of  the  set- 
tlement she  came  to  his  o£Sce,  and  told  bim 
she  was  not  satisfied;  that  witness  "looked 
for  Mrs.  Timm's  letter  from  Idaho,  Just 
before  coming  over  to  court,  and  could  not 
find  it."  The  appellant  testified:  "I  never 
authorized  Mr.  Zent  to  settle  for  me  with 
Timm,  only  for  half  the  property.  •  •  • 
I  never  told  Mr.  Zent  to  settle  with  Mr. 
Timm.  but  always  told  him  to  get  it  settled 
by  the  court  as  soon  as  possible.  •  •  • 
I  never  wrote  to  Mr.  Zent  frorvi  Idaho  telling 
him  to  go  ahead  and  settle  the  best  way  he 
could." 
In  view  of  the  facts  appearing  in  this  rw 
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ord,  we  tblnk  that  attorney  Zent  acted  wltb- 
ont  anthority  in  making  the  alleged  compro- 
mise between  the  parties  to  this  action;  that 
whether  he  supposed  he  was  acting  for  the 
best  interests  of  his  client  in  that  behalf  is 
an  immaterial  matter  in  the  consideration  of 
this  controversy.  The  statute  (2  Ballinger's 
Ann.  Codes  &  St.  %  4766)  conferred  upon  the 
attorney  no  such  authority.  In  Hallack  v. 
Loft,  19  C!olo.  74,  34  Pac.  508,  the  court  held 
that  the  agreement  of  an  attorney  "to  sur- 
render or  compromise  any  substantial  right 
of  his  client  is  beyond  the  scope  of  his  em- 
ployment, and  is  not  binding  without  express 
auUiority.  His  duty  is  to  maintain,  not  to 
sacrifice,  his  client's  cause."  See,  also,  Rich- 
ardson Drug  Co.  V.  Dunagan,  8  Colo.  App. 
318,  46  Pac.  227,  and  authorities  cited. 

We  now  approach  the  most  serious  'ques- 
tion In  tiie  cause.  Did  defendant  ratify  this 
compromise  made  between  Mr.  Zent  and  the 
respondent,  Ludwlg  Tlmm,  by  .cashing  the 
postal  money  orders  and  receiving  the  pro- 
ceeds thereof?  At  the  time  of  the  deposit 
of  this  money  in  the  registry  of  the  trial 
conrt  Mr.  Timm  bad  not  complied  with  the 
order  made  a  number  of  months  prior  there- 
to, requiring  him  to  pay  $37  suit  money  and 
the  attorney's  fee  of  $75.  A  part  of  the  pro- 
ceeds of  these  orders  were  applied  towards 
discharging  these  two  items  of  suit  money 
and  attorney's  fees;  the  balance  of  $108.86 
remained  In  the  custody  of  the  court  for  fur- 
ther disposition.  It  is  a  general  principle  of 
law  that  subsequent  ratification  with  full 
knowledge  of  the  facts  is  equivalent  to  pre- 
cedent authority.  It  is  also  a  rule  of  law  of 
general  application  that  when  a  party  has 
received  anything  valuable  in  pursuance  of 
a  contract  made  between  him  and  another 
party  the  party  electing  to  rescind  must 
place  or  offer  to  place  the  other  party  in 
statu  quo  by  a  restoration  of  the  considera- 
tion received.  This  rule  of  law  was  enun- 
ciated by  this  court  In  Seattle  National  Bank 
V.  Powles  (Wash.)  73  Pac.  887,  which  was  an 
action  at  law  on  a  bank  check,  and  in  which 
the  defense  was  a  legal  one,  based  on  an  al- 
leged rescission.  This  rule  regarding  resto- 
ration of  consideration  is  greatly  relaxed  in 
equitable  suits  and  proceedings,  as  conlradls- 
tingulshed  from  the  enforcement  of  strictly 
legal  rights  and  remedies.  This  distinction, 
however,  has  not  always  been  definitely  ob- 
served by  elementary  writers  and  in  the  de- 
cisions of  the  courts.  Clapp  v.  Greenlee,  100 
Iowa,  586,  69.  N.  W.  1049;  18  Ency.  PI.  &  Pr. 
837;  Ludlngton  v.  Patton,  111  Wis.  245,  80 
N.  W.  571.  This  alleged  settlement  arose 
after  the  institution  of  the  action  for  di- 
vorce. The  court,  having  Jurisdiction  over 
the  whole  subject-matter  and  the  parties, 
can  do  complete  equity  between  them.  Lud- 
ington  V.  Patten,  supra.  In  2  Bishop  on 
Marriage,  Divorce  &  Separation,  8  702,  the 
learned  author  uses  the  following  language: 
"It  is  not  per  se  a  violation  of  the  law's 
policy,  therefore  is  not  necessarily  nugatory, 
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for  the  parties  to  a  dIv<H%e  suit  to  enter  Into 
an  agreement  as  to  what  alimony  shall  be  al-  - 
lowed,  bow  their  property  shall  be  divided, 
and  the  like,  on  the  rendition  of  a  decree  for 
dissolution  or  separation.  But  if  the  con- 
tract is  of  a  sort  to  stimulate  the  divorce,  to 
discourage  any  defense,  or  in  any  way  to 
impose  upon  the  court,  it  will  be  void;  for 
example.  It  will  be  void  if  so  framed  as  to 
have  effect  only  on  condition  that  a  divorce 
is  granted  without  alimony.  Hence  practi- 
cally, and  almost  and  sometimes  quite  as 
matter  of  law,  an  agreement  of  this  sort 
should  be  laid  before  the  Judge,  when,  to  an 
extent  not  readily  definable,  it  will  be  ill  if 
he  dissents,  and  good  if  he  approves."  The 
laws  of  the  state  of  Iowa  relating  to  the  con- 
tracts of  married  women  are  very  liberal  in 
the  matter  of  the  removal  of  all  common-law 
disabilities  pertaining  to  such  agreements. 
The  Supreme  Court  of  that  state  in  Martin 
v.  Martin,  65  Iowa,  255,  21  N.  W.  595,  held, 
with  reference  thereto,  that  contracts  made 
between  husband  and  wife,  prior  to  an  ac- 
tion for  divorce,  with  regard  to  temporary  or 
permanent  alimony  on  the  dissolution  of  the 
marriage  relation,  will  be  recognized.  In 
the  case  last  cited  the  court  uses  the  follow- 
ing language:  "The  courts,  however,  will  in 
every  case  scrutinize  the  transaction  very 
closely,  and  the  contract  will  not  be  enforced 
unless  It  appears  to  have  been  fairly  entered 
into,  and  to  be  reasonably  Just  and  fair  to 
the  wife."  We  see  no  Just  reason  why  this 
equitable  rule  should  not  be  applied  to  such 
agreements  made  during  the  pendency  'of  di- 
vorce suits  as  well  as  to  such  contracts  made 
in  contemplation  thereof.  Furtherlnore,  un- 
der our  statutory  provisions  (Pierce's  Code, 
§  4637;  Ballinger's  Ann.  Codes  &  St.  $  5723), 
these  proceedings  with  reference  to  the  ad; 
Justment  of  the  property  rights  between  the 
spouses  are  regulated  and  determined  by  ac- 
tion of  the  court  in  that  regard,  and  not  by 
agreement  between  the  parties.  The  courts 
will  not  lend  themselves  to  anything  that 
will  encourage  or  facilitate  divorces,  by  be- 
ing too  ready  to  recognize  and  enforce  con- 
tracts between  husband  and  wife,  adjusting 
their  property  rights,  either  before  such  pro- 
ceedings are  instituted  or  during  their  pen- 
dency. 

Applying  these  principles  to  the  case  at 
bar,  we  think  that  the  trial  court  erred  in 
sustaining  the  alleged  compromise  between 
the  parties;  tliat  in  cashing  the  above  postal 
money  orders  and  obtaining  tlieir  proceeds 
appellant  Is  not  precluded  or  estopped  from 
asserting  her  property  rights  herein.  We  are 
of  the  opinion  that  under  the  showing  made  in 
this  record  theappellantis  entitled  to  an  equi- 
table division  of  the  property  existing  at  the 
time  this  action  was  begun.  In  accordance 
with  the  provisions  of  the  statute;  that  ap- 
pellant should  account  to  respondent  out  of 
her  share  of  such  division  for  the  deposit  of 
$108.85  and  $50  attorney's  fee  received  by 
Mr.  Zent,  with  legal  Interest  on  such  sums 
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respectively,  from  the  time  of  tiie  payment 
of  the  $250  note.  These  parties  on  the  fur- 
ther hearing  of  this  matter  should  be  al- 
lowed. If  they  or  either  of  them  shall  see  fit; 
to  submit  additional  testimony  as  to  their 
respective  property  rights. 

That  portion  of  the  Judgment  appealed 
from  Is  therefore  reversed,  and  the  case  re- 
manded to  the  superior  court,  with  directions 
to  proceed  as  Indicated  In  this  opinion;  the 
costs  of  this  appeal  to  be  taxed  asalnst  re- 
8X>ondent. 


(44  0».  477) 


HALI<  T.  ABRAHAM.* 


(Supreme  Court  of  Oregon.    March  21,  lOOi.) 

MINKS— OPTION— LICENSE— RIGHTS   OP   LI- 
CENSBia-CONSTRUCTION. 

1.  An  option  to  purchase  mining  land^  with 
privilege  of  prospecting  and  mining  ore,  is  a  li- 
cense coupled  with  an  interest. 

2.  The  licensee  In  such  license  having  gone 
into  possession  and  made  expenditures,  the  li- 
cense is  irrevocable,  and  he  is  entitled  to  ex- 
clusive possession  during  the  life  of  the  agree- 
ment, and  has  during  such  time  an  interest  in 
the  realty  and  ores  produced. 

3.  The  owner  of  a  mining  property  gave  de- 
fendant an  option  to  purchase,  with  privilege 
of  prospecting  and  mming  ore;  and  it  was 
agreed  that  all  ore  found  which  might  be  sus- 
ceptible of  milling  should  be  sold  by  the  own- 
er of  the  property,  and  the  net  proceeds  applied 
on  the  purchase  price.  In  case  of  failure  to 
purchase,  all  payments  were  to  be  forfeited. 
Held  that.  In  computing  the  net  proceeds,  the 
cost  of  mining  the  ore  should  be  deducted. 

4.  The  cost  of  mining  should  be  deducted  in 
computing  the  net  proceeds,  though  the  question 
arose  in  an  action  by  the  owner  of  the  property 
to  recover  ores  sold  by  the  licensee. 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty; J.  W.  Hamilton,  Judge. 

Action  by  James  Hall  against  Albert  Abra- 
ham. Prom  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

O.  P.  Coshow  and  Albert  Abraham,  for  ap- 
pellant. F.  W.  Benson  and  A.  M.  Crawford, 
for  respondent 

WOLVERTON,  J.  This  Is  an  action  to  re- 
cover the  possession  of  20  tons  of  gold-bear- 
ing ore.  The  rights  of  the  parties  depend  in 
most  part  upon  the  proper  interpretation  of 
a  certain  agreement  entered  into  November 
14,  1901,  between  the  plaintiff,  James  Hall, 
on  the  one  part,  and  O.  W.  Johnson  and  H. 
H.  McCarthy,  on  the  other,  whereby  the  for- 
mer gave  to  the  latter  an  option  to  purchase 
certain  premises,  specifically  described,  with 
the  privilege,  under  designated  conditions,  of 
prospecting  and  mining  thereon.  The  defend- 
ant claims  through  Johnson  and  McCarthy. 
The  ore  was  taken  from  a  mine  situate  upon 
the  premises,  through  a  tunnel  entering  from 
the  Continental  mine,  and  was  sorted  as  min- 
ed, and  that  portion  of  it  fit  for  milling  and 
shipping  put  into  sacks  and  stwed  in  bins  on 
the  latter  mine.    That  which  Is  in  controver- 

f  S.  8m  Hlnea  and  Hloarala,  toL  U,  C«al.  Olg. 
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sy  was  ready  for  shipment  about  May  20^ 
1902,  and  the  evidence  tends  to  show  that  the 
defendant  requested  plaintiff  to  sell  It,  whidi 
he  refused  to  do,  and  that  about  the  8tb  of 
October  following  the  defendant  removed  It 
from  the  place  where  stored  pr^aratory  to 
hauling  it  to  MyrUe  Creek,  a  raihroad  sta- 
tion, whereupon  this  action  was  instituted  to 
recover  possession  thereof.  It  may  be  added 
that  the  ore  was  subsequentiy  conveyed  by 
defendant  to  the  station,  shipped  to  the  Selby 
Smelting  &  Lead  Company  at  San  Francisco, 
and  milled. 

Among  other  things,  the  trial  court  in- 
structed the  Jury  that,  in  determining  the 
value  of  the  ore,  they  should  not  deduct  the 
cost  of  mining,  bat  should  considn'  the  char- 
ges for  sacking,  hauling,  freighting,  and 
smelting,  which  amounts  should  be  deducted 
from  the  gn^oes  value  of  the  ore  at  the  place 
where  taken,  and  that  the  remainder  would 
be  the  measure  of  recovery,  in  case  the  prop- 
erty could  not  be  found.  An  exception  was 
saved  to  this  instruction,  and  the  error  as- 
signed in  pursuance  thereof  presents  the  only 
question  that  need  be  considered.  The  same 
question  was  raised  by  an  attempt  to  show 
the  cost  of  mining  the  ore  and  taking  It  from 
the  mine,  which  was  not  permitted. 

The  agreement  in  question  may  be  tedi- 
nlcally  characterized  as  a  license  coupled 
with  an  interest,  with  an  option  to  purchase; 
the  licensees  having  gone  into  possession,  per- 
formed labor,  and  made  expenditures  In  pur- 
suance thereof,  thereby  rendering  it  irrevoca- 
ble. Stinson  v.  Hardy,  27  Or.  6S4,  41  Pac. 
IIC;  Clamo  v.  Grayson,  30  Or.  Ill,  46  Pac. 
426.  For  brevity  of  expression,  we  shall  re- 
fer to  the  parties  as  licensor  and  licensees. 
The  licensees,  having  entered,  are  entitled  to 
the  exclusive  right  of  possession  during  the 
continuance  In  force  of  the  agreement.  They 
have  an  interest  in  both  the  realty  and  the 
ores  produced  from  the  mine,  and  cannot  be 
divested  of  either  without  their  consent,  ex- 
cept by  virtue  of  the  provisions  of  the  agree- 
ment Itself.  By  one  clause  in  the  agreement 
it  Is  provided  that,  if  the  licensees  enter  into 
possession,  they  shall  perform  a  definite 
amount  of  work  upon  the  mine,  namely,  730 
shifts.'on  or  before  the  expiration  of  the  con- 
tract; a  shift  being  a  day's  work  of  10  hours 
for  one  man.  By  other  provisions,  they  are 
to  forfeit  all  right,  interest,  and  tiUe  to  the 
premises,  as  well  as  all  sums  of  money  paid, 
all  improvements  made,  and  all  york  and  la- 
bor performed  thereon,  If  they  fail  to  pay 
the  full  stipulated  contract  price  within  one 
year  from  the  date  of  the  agreement;  time 
being  made  the  essence  of  tbe  contract. 
These  stipulations  are  all  clearly  for  the  ben- 
efit of  the  owner,  as  well  as  designed  to  in- 
sure a  substantial  exploration  and  develop- 
ment of  the  property.  It  is  further  provided 
that  all  ore,  mineral,  bullion,  and  concen- 
trates found  on  tbe  premises  during  the  term 
of  the  lease  which  may  be  milled  and  ship- 
ped (that  Is,  which  are  susceptible  ot  being 
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milled  and  Bblpped)  sball  be  sold  by  Hall,  and 
the  net  proceeds  thereof  applied  on  the  pur- 
chase price.  This  was  evidently  for  the  ben- 
efit of  the  licensees,  and  the  pivotal  or  cardi- 
nal inquiry  is,  what  was  intended  by  the  use 
of  the  expression  "net  proceeds"?  The  pos- 
session of  all  ore  when  taken  from  the  mine 
was  In  the  licensees,  and  it  was  their  right 
to  retain  It  until  the  agreement  was  at  an 
end,  except  such  as  was  fit  for  milling,  to 
which  the  licensor  was  entitled  for  the  pur- 
pose of  selling  it.  In  fact,  he  was  not  only 
entitled  to  such  possession  for  that  purpose, 
but  it  was  his  duty  to  dispose  of  the  ore  with- 
in a  reasonable  time  after  it  was  produced, 
and  apply  the  net  proceeds  to  the  purchase 
I*lce  of  the  property,  as  required  by  the  stip- 
ulation. He  bad  no  right  to  the  possession  of 
the  ore  except  foe  that  purpose,  and  he  could 
not  refuse  to  perform  the  agreement  in  this 
respect  until  the  option  expired,  and  then 
claim  a  forfeiture  because  the  entire  consid- 
eration named  was  not  otherwise  paid. 

It  was  manifestly  within  the  expectation 
of  the  parties  that  such  a  quality  -  of  ore 
would  be  discovered  and  taken  from  the 
mioe  as  would  afford  a  ready  source  of  prof- 
it, and  it  was  intended  that  the  licensees 
should  have  the  benefit  of  this  to  aid  them 
In  their  purchase.  Their  labor  and  outlay 
would  be  required  to  produce  it,  and,  should 
such  expenditures  not  be  deducted  from  the 
gross  receipts,  it  is  plain  that  the  net  profits 
or  proceeds  would  be  larger;  but  if,  on  the 
other  hand,  they  should  be  deducted,  the  net 
profits  would  be  less.  In  either  event,  how- 
ever, the  licensor  would  be  fully  protected, 
and  that  whether  the  purchase  was  com- 
pleted or  not  So,  if  the  labor  and  outlay 
were  not  deducted,  the  larger  would  be  the 
amount  to  apply  on  the  purchase  price,  and 
the  smaller  the  final  payment  to  be  made  to 
complete  the  purchase;  but,  if  they  were  to 
be  deducted.,  the  reverse  would  be  true,  and 
the  amount  of  the  forfeiture  would  be  less 
or  greater  accordingly  as  they  should  or 
should  not  be  deducted.  Forfeiture  is  not 
favored  in  equity,  and  the  law  is  not  so 
callous  and  indurated  as  to  require  it  un- 
less it  is  exacted  by  clear  and  Indubitable 
intendment.  As  we  have  seen,  the  licensor 
has  stipulated  for  the  doing  of  a  large 
amount  of  work  upon  the  premises  to  insure 
practipal  development  and  exploration  of  the 
mine,  and  has  protected  himself  against  de- 
pletion thereof.  In  view  of  this,  can  it  now 
be  said  that  it  was  the  intendment  of  the  par- 
ties that  the  licensees  should  contribute  more 
to  the  benefit  of  the  licensor,  as  would  prob- 
ably be  the  case. If  their  labor  and  means 
were  in  no  sense  to  become  a  factor  in  de- 
termining the  net  proceeds  of  the  milling 
ore?  We  have  no  precedent  to  guide  us,  ex- 
cept as  we  find  some  cases  promulgating  an 
analogous  principle.  Where  a  party  is  su- 
ing for  damages  to  ills  mine,  and  the  de- 
fendant is  a  trespasser  through  Inadvert- 
ence, be  would  be  compelled  to  pay  only  the 


value  of  the  ore  as  it  was  In  the  mine,  and 
would  be  entitled  to  limit  bis  recovery,  first, 
by  the  value  of  what  Is  taken;  and,  second, 
by  the  cost  of  mining  and  extraction,  tram- 
ming and  hoisting  to  the  surface,  or  hoisting 
to  the  pit's  mouth,  which  would  be  the  value 
of  the  ore  to  the  party  suing  if  he  were  en- 
gaged in  mining  hin;self,  and  compelled  to 
stand  the  expense  of  producing  it  2  Liud- 
ley.  Mines,  $  868.  This  should  be  confined  to 
the  actual  cost  of  digging  or  quarrying  the 
particular  ore  from  the  particular  vein  in 
which  it  is  found,  exclusive  of  the  work  of 
running  levels,  drifts,  crosscuts,  or  explora- 
tions, development,  or  improvement,  in  dis- 
covering or  reaching  the  vein.  St.  Clair  v. 
Cash  Gold  Mining  &  Milling  Co.  (Colo.  App.) 
47  Pac.  466.  The  case  of  Colorado  Cent. 
Consol.  Min.  Co.  v.  Turck,  70  Fed.  294,  17 
C.  C.  A.  128,  involving  an  action  to  recover 
damages  for  wrongfully  extracting  silver- 
bearing  ore,  is  illustrative  of  the  principle. 
There  the  trial  court  instructed  the  jury,  in 
substance,  that  the  measure  of  the  plaintiff's 
recovery,  provided  the  defendant  was  not  a 
willful  trespasser,  was  the  value  of  the  ore 
taken  out  of  the  vein,  deducting  the  cost  and 
expense  of  breaking  it  and  bringing  It  to 
the  surface  or  mouth  of  the  mine,  with  the 
further  injunction  that  where  ore  has  been 
broken  and  taken  out  by  lessees  of  the  de- 
fendant company,  and  the  latter  has  received 
only  a  royalty  on  the  ore, 'the  royalty  so  re- 
ceived might  properly  be  taken  to  represent 
the  net  profit  that  had  been  realized  by  the 
defendant,  which  instruction  was  approved 
by  the  court  of  appeals.  In  further  support 
of  the  doctrine,  see  Waters  v.  Stevenson,  13 
Nev.  157,  29  Am.  Rep.  293;  Fitzgerald  v. 
Clark,  17  Mont  100,  42  Pac.  273,  30  L.  K.  A. 
803,  52  Am.  St  Kep.  605;  Forsyth  v.  Wells, 
41  Pa.  291,  80  Am.  Dec.  017;  Ege  v.  Kille,  84 
Pa.  333;  Austin  v.  Huntsville  Coal  &  Mhilng 
Co.,  72  Mo.  535,  37  Am.  Kep.  446.  The  prin- 
ciple being  applicable  when  the  damages  are 
the  result  of  trespass  occurring  Innocently, 
through  mistake,  but  witliout  right  how 
much  more  appropriate  and  suitable  would 
be  its  adaptation  where  the  pi-operty  is  tak- 
en out  under  a  license  or  positive  agreement 
of  the  parties  concerned!  By  arriving  at  the 
damages  sustained  under  the  rule  announced, 
the  mine  owner  is  protected,  and  at  the  same 
time  the  producer  does  not  lose  his  labor  and 
expense  of  mining  the  product  which  is  fair 
to  all.  It  is  so  hwe.  The  parties,  presum- 
ably contracting  in  view  of  the  law  upon  the 
subject.  Intended  to  provide  against  dam- 
age to  the  mine  by  way  of  depriving  it  of 
Its  milling  ore,  and  at  the  same  time  to  pro- 
tect the  licensees  against  the  loss  of  their 
labor  and  expense  in  mining  and  producing 
the  ore.  which,  as  we  have  seen,  consists  in 
the  labor  and  expense  of  digging  the  oi-e 
from  the  vein  and  bringing  it  to  the  surface. 
This  would  mark  the  damage  to  the  mine 
owner,  or  the  net  profits,  were  the  ore  sold 
at  the  tunnel's  mouth.    If,  however,  it  Is  to 
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be  shipped  and  reduced,  and  the  gold  and 
otlier  precious  metals  extracted,  then  the  ex- 
pense of  sacking,  freighting,  and  milling 
should  likewise  be  deducted  from  the  gross 
sum  produced,  and  the  balance  would  indi- 
cate the  net  profits  or  net  proceeds;  the  two 
expressions  being  synonymous,  we  may  say. 
In  the  light  in  which  tlie  latter  is  employed  In 
the  agreement  under  consideration.  Nor  do 
we  think  the  form  of  action  has  any  partic- 
ular bearing  upon  the  subject.  During  the 
continuation  In  force  of  the  contract,  the  in- 
terest of  the  plaintiff  In  the  ore  was  spe- 
cial, and  he  could  only  demand  its  posses- 
sion, for  the  purpose  of  selling  the  same  and 
retaining  the  net  proceeds.  The  cost  of  pro- 
ducing it  from  the  rein  or  lode  must  be  ac- 
counted for  to  the  licensees,  or,  in  this  in- 
stance, to  the  defendant,  who  succeeds  them; 
the  contract  defining  and  fixing  the  amount 
of  his  recovery.  The  recovery,  therefore, 
should  be  the  same,  whether  the  action  be 
upon  the  contract  for  damages,  or  in  the 
present  form  for  the  specific  property  that 
the  plaintiff  has  stipulated  should  be  retain- 
ed by  him  after  sale. 

It  follows  that  the  trial  court  erred  In 
the  refusal  to  admit  the  testimony  offered 
for  the  purpose  of  showing  the  cost  of  min- 
ing the  ore  from  the  ledge,  and  in  instruct- 
ing the  Jury  that  they  should  not  deduct 
such  cost  from  the  gross  proceeds  in  arriv- 
ing at  the  net  proceeds  of  the  milling  ore. 
In  view  of  these  considerations,  the  Judg- 
ment of  the  trial  court  will  be  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  seem  proper,  not  Inconsistent 
with  this  opinion. 

(44  Or.  483) 

COAST  LAND  CO.  v.  OREGON  PAC.  COI> 
ONIZATION  CO.  et  al. 

(Supreme  Court  of  Oregon.    March  21,  1901.) 

PROCESS-SEmVICE^-CORPOKATIONS-MAN- 

AOINO  AGENTS— MOTIONS  TO  SBT 

ASIDE— DILIGENCE. 

1.  Under  B.  &  O.  Comp.  $  55,  providing  for 
flervice  of  summons  on  the  "president  or  other 
head  of  the  corporatioo,  secretary,  cashier,  or 
mannging  agent, '  a  return  showing  service  on 
the  "vice  president  and  managing  agent"  was 
snfllcient,  where  the  person  served  was  in  fact 
the  managing  agent,  although  he  had  ceased  to 
be  vice  president. 

2.  Evidence  held  to  show  that  a  person  on 
whom  service  of  summons  against  a  corporation 
was  had  was  the  state  agent  and  representa- 
tive of  the  corporation. 

3.  Whether  the  state  agent  of  a  corporation, 
on  whom  service  of  summwis  was  made,  was  its 
"maiinging  agent*'  within  B.  &  C.  Conip.  §  55, 
providing  for  service  on  corporations,  or  not, 
service  having  been  made  on  him,  it  was  the 
duty  of  the  corporation  to  promptly'  move  to  set 
it  aside  if  invalid;  and  where,  with  knowledge 
of  the  service  and  decree,  it  entered  into  an  ar- 
rangement with  the  plaintiff  in  the  suit  for  the 
postponement  of  execution  thereon,  and  the  ar- 
rangement of  differences  in  litigation,  it  could 
not.  four  months  after  the  decree,  and  after  is- 
sunnce  of  execution  and  advertisenipnt  for  sale, 
first  move  to  vacate  the  decree  and  riuash  the 
return  of  service  for  technical  iusutDciency. 


Appeal  from  (31rcult  Court,  Benton  Connty; 
J.  W.  Hamilton,  Judge. 

Action  by  the  Coast  Land  &  Live  Stock 
Company  against  the  Oregmi  Paciflc  Colo- 
nization Company  and  others.  From  an  or- 
der overruling  a  motion  to  set  aside  a  decree 
and  to  quash  a  return  of  summons,  defend- 
ants appeal.    Affirmed. 

E.  C.  Bronaugb  and  George  F.  Martin,  tor 
appellants.  J.  K.  Weatberford,  for  respond- 
ent 

BEAN,  J.  This  Is  an  appeal  from  an  order 
overruling  a  motion  to  set  aside  a  decree  and 
to  quash  a  return  on  a  summons.  The  plain- 
tiff Is  an  Oregon  corporation,  with  its  princi- 
pal otBce  at  Albany,  and  the  defendant  is  a 
Minnesota  corporation.  Oi^  June  11,  19<V2,  S. 
F.  Cook  obtained  from  the  plaintiff  and  the 
Oregon  Agricultural  Company  an  option  in 
the  name  of  F.  A.  Brown  for  the  purchase  of 
about  56,000  acres  of  land  in  Benton,  Polk, 
and  Linc(^  counties  at  the  rate  of  (1.75  an 
acre.  By  the  terms  of  the  agreement  Brown 
was  to  pay  $1,000  cash  and  $5,000  within  60 
days,  upon  tlie  payment  of  which  the  land 
was  to  be  deeded  to  him,  the  grantors  taking 
notes  for  the  deferred  payments,  secured  by 
a  mortgage  on  the  property.  On  Joly  3d 
Brown  assigned  his  option  to  George  H.  Sel- 
over,  of  Minneapolis,  Minn.,  and  on  July  28th 
Selovcr  and  S.  H.  Bates,  of  Minnesota,  and 
Cook  organized  the  defendant  corporation, 
tar  the  purpose  of  taking  over  the  Brown 
option  and  handling  and  disposing  of  the 
property.  It  being  agreed  tliat  Coc^  should 
receive  one-fourth  of  the  profits  of  the  ven- 
ture. As  appears  from  the  articles  of  Incor- 
poration, the  only  parties  composing  the  c(W]- 
pany  were  Selover,  Cook,  and  Bates,  who  oc- 
cupied the  offices  of  president,  vice  president, 
and  secretary  and  treasurer,  re^ectively, 
which  offices  they  were  to  hold  for  one  year, 
or  until  the  nest  annual  meeting  of  the  cor- 
poration, wtiich  was  scheduled  to  be  held  in 
Minneapolis  in  the  following  January.  In 
August,  1902,  the  defendant  complied  with 
the  terms  of  the  option,  paid  the  balance  of 
the  first  payment  therein  stipulated,  and  the 
plaintiff  and  its  associate  company  deeded  to 
it  the  land  as  agreed  upon;  the  plaintiff  tak- 
ing notes  of  the  defendant  and  Selover  and 
Cook  for  the  deferred  payments  secured  by  a 
mortgage  on  the  property.  Default  was  made 
in  the  payment  of  these  notes  when  due,  and 
on  March  11,  1903,  the  plaintiff  commenced  a 
suit  in  the  circuit  court  for  Benton  county  to 
foreclose  the  mortgage,  making  service  on 
Cook  in  that  county,  who  .is  stated  in  the  re- 
turn of  the  sheriff  to  be  the  "vice  president 
and  managing  agent"  of  the  defendant  corpo- 
ration. No  appearance  was  made  for  the  de- 
fendant, and  on  March  23d  a  Judgment  and 
decree  was  taken  against  it  by  default.  On 
July  8,  1003,  after  execution  had  been  issued 
and  the  property  advertised  for  sale,  the  de- 
fendant, without  any  showing  of  merits^  ap- 
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peired  specially,  and  moved  to  set  aside  the 
decree  and  to  quash  the  return  on  the  ground 
that  Cook  was  not  at  the  time  the  service 
was  made  on  him  either  vice  president  or 
managing  agent  of  the  defendant  This  mo- 
tion was  denied,  and  defendant  appeals. 

From  the  minutes  of  the  annual  meeting  of 
the  defendant  corporation  and  of  Its  board  of 
directors  It  appears  that  priw  to  the  com- 
mencement of  this  suit  Cook's  term  as  di- 
rector and  vice  president  had  expired,  and 
bis  successor  bad  been  elected  and  quallfled, 
80  that  he  was  not  the  vice  president  at  the 
time  the  summons  was  served  upon  him. 
This  is,  however,  Immaterial,  if  he  was  In 
fact  the  managing  agent  of  the  defendant. 
The  statute  provides  that  Isummons  shall  be 
served  upon  a  private  corporation  by  deliver- 
ing a  copy  thereof,  together  with  a  copy  of 
the  complaint,  "to  the  president  or  oth^  head 
■of  the  c(«t>oration,  secretary,  cashier  or  man- 
aging agent."  B.  &  C.  Comp.  {  55.  Under 
this  statute  and  the  proceedings  had  in  this 
case  substantially  two  questions  are  present- 
ed for  decision:  (1)  Whether  Cook  was  the 
managing  agent  of  the  defendant,  within  the 
meaning  of  the  statute,  at  the  time  the  sum- 
mons was  served  upon  him;  and  (2)  whether 
the  defendant  was  guilty  of  such  laches  or' 
■delay  in  moving  against  the  service  as  wUl 
bar  the  relief  sought 

The  cpntention  for  the  defendant  is  that 
-Cook  was  not  an  officer  or  agent  of  the  com- 
pany, and  had  no  connection  therewith  ex- 
cept as  a  stockholder,  and  therefore  the  serv- 
ice was  void.  For  the  plaintiff  It  is  contend- 
ed that  Cook  was  In  fact  the  managing  agent 
■of  the  defendant  In  Oregon,  but,  if  he  was 
not,  the  defendant's  conduct  and  laches  has 
been  such  as  to  prevent  it  from  objecting  to 
the  service  or  questioning  the  validity  of  the 
decree  based  thereon.  Numerous  ex  parte  af- 
fidavits have  been  filed  in  support  of  the  con- 
tentions of  the  respective  parties.  These  af- 
fidavits are  lengthy.  In  many  re8i)ects  con- 
flicting, and  afford  unsatisfactory  evidence 
upon  which  to  determine  a  disputed  question 
■of  fact  We  sliall  not  attempt  to  note  their 
contents  in  detail,  but  shall  state  generally 
■our  conclusions.  Some  important  and  ma- 
terial facts  in  the  case,  however,  are  either 
undisputed  or  so  clearly  shown  as  to  be  be- 
yond controversy.  The  defendant  was  or- 
ganized for  the  sole  purpose  of  taking  title 
to  and  disposing  of  the  land  described  in  the 
option  obtained  by  Cook  fr<Mn  the  plaintiff, 
and  it  had  no  other  business.  Selover,  Bates, 
and  Cook  composed  the  corporation,  the  two 
former  residing  in  Minnesota  and  the  latter 
in  Oregon.  At  the  time  the  company  was 
organized  and  the  land  purchased  It  was  nn- 
■derstood  that  Cook  should  act  as  the  defend- 
ant's agent  in  Oregon  f<H*  the  sale  of  the 
land,  and  from  the  organization  of  the  com- 
pany up  to  the  time  of  the  service  of  the 
summons  he  was  endeavoring  to  effect  a  sale 
of  the  property.  Bates  and  Selover  say  In 
their  affidavits  that  it  was  the  understanding 


that  Cook  was  to  act  as  the  agent  only  in 
case  defendant  should  conclude  to  open  an 
office  in  Portland  and  sell  its  land  by  retail; 
that  in  October,  1902,  Cook  was  advised  by 
them  that  the  company  had  decided  not  to 
sell  its  land  at  retail,  and  would  not  open  an 
ofilce  at  Portland,  and  that  be  was  not  to 
have  anything  further  to  do  with  the  com- 
pany except  as  its  vice  president  and  direct- 
or. In  this  regard,  however,  they  are  con- 
tradicted by  Cook,  who  says  that,  as  a  part 
of  the  consideration  toe  the  transfer  to  the  de- 
fendant of  the  option  previously  secured  by 
him.  It  was  agreed  that  he  should  have  an 
undivided  on'e-fourth  Interest  in  all  the  prof- 
its arising  from  the  sale  of  the  land,  and 
should  be  the  general  manager  of  the  com- 
pany's business  in  Oregon;  that  immediately 
thereafter,  as  such  manager,  he  went  Into 
possession  of  the  land  purchased  from  the 
plaintiff,  and  has  ever  since  acted  In  that 
capacity;  that  be  has  never  been  notified  of 
any  change  in  the  management  or  of  his  re- 
lation to  the  company.  Mr.  Stone,  the  presi- 
dent of  the  plaintiff,  Mr.  Hogan,  Its  secre- 
tary, Mr.  Davis,  one  of  its  directors,  and  Mr. 
Weatherford,  Its  attorney,  say  that  Selover, 
Bates,  and  Cook  were  all  present  and  par- 
ticipated in  the  negotiations  for  the  sale  of 
the  land  by  the  plaintiff  to  the  defendant; 
that  it  was  then  stated  and  represented  by 
them  that  Cook  was  to  be  the  general  man- 
ager of  the  defendant  in  Oregon,  and  to 
have  charge  of  and  sell  its  land.  Mr.  Stone 
says  that  thereafter  he  (Cook)  "seemed  to  be 
the  general  manager  In  handling  the  lands 
and  looking  after  them,  and  has  been  con- 
tinuously up  to  the  present  time  handling 
said  lands  so  far  as  any  i>erson  has  been 
looking  after  them."  Mr.  Weatherford  says 
that  "both  Gemrge.  H.  Selover  and  Silas  H. 
Bates  informed  me  that  Mr.  S.  F.  Cook  was 
to  be  the  active  manager  in  making  sales 
of  said  lands.  This  they  Informed  us  l)efore 
they  purchased  it  and  after  the  purchase 
was  made,  and  the  said  8.  F.  Cook  was  on 
the  ground  and  went  Into  possession  and 
handling  the  lands,  and  continued  In  said 
capacity  until  long  after  service  was  made 
of  the  summons  herein  referred  to,  without 
any  change  being  made,  so  far  as  I  could 
discover;  and  as  I  understand  be  is  still  in 
possession,  and  that  no  notice  was  ever  giv- 
en of  any  change  in  the  cAcers  of  said  com- 
pany or  in  the  management  thereof."  Mr. 
Hogan  says  that  at  the  time  and  during  the 
negotiations  for  the  purcliase  of  the  land  by 
the  defendant  Selover  frequently  stated  that 
Cook  was  to  be  the  manager  and  agent  for  the 
defendant  in  Oregon;  "that  to  my  personal 
knowledge  the  said  S.  F.  Cook  has  since  that 
time  and  at  various  and  divers  times  been  in 
Benton  and  Lincoln  counties,  showing  said 
lands  to  prospective  purchasers;  and  that  on 
the  date  of  the  service  of  sununons  in  the 
aI)ove-pntitled  suit  the  said  S.  F.  Cook  was  in 
Corvallis,  returning  from  one  of  such  trips." 
J.  D.  Wilcox,  the  agent  of  the  Oregon  Agrlcul- 
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tiiral  Company,  testifies  that  he  was  fre- 
quently Informed  by  Selover  and  Bates  that 
Cook  was  to  be  the  general  manager  of  the 
defendant,  and  that  he  had  never  heard  of 
his  being  removed,  or  any  change  made  in 
the  management,  until  the  affidavits  were 
filed  in  support  of  the  motion  to  set  aside 
the  decree.  These  affidavits  are  in  some  re- 
spects contradicted  by  Selover  and  Bates,  but 
the  weight  of  the  testimony  is  so  strongly 
in  favor  of  the  plaintiff  that  we  think  it  must 
be  taken  as  a  fact  in  the  case  that  Cook  was 
the  agent  of  the  defendant  in  Oregon  at  the 
time  of  the  service  of  the  summons,  and  its 
general  representative  here.  This  conclusion 
is  supported  by  the  fact  that  about  a  month 
before  the  commencement  of  the  suit  Selover, 
the  president  of  the  company,  was  advised 
by  Mr.  Weatherford  that  he  had  been  in- 
structed to  commence  foreclosure  proceed- 
ings, and  would  proceed  to  do  so  at  once, 
unless  the  defendant  would  accept  certain 
propositions  for  settlement  made  by  the 
plaintiff,  which  it  refused;  that  about  the 
time  the  suit  was  commenced,  Bates,  the  sec- 
retary and  treasurer  of  the  defendant,  came 
from  Minnesota  to  Oregon  as  its  representa- 
tive for  the  purpose  of  adjusting  its  affairs 
with  the  plaintiff.  He  arrived  in  Albany 
about  the  11th  of  March— the  day  on  which 
the  suit  was  commenced  and  the  summons 
was  served— and  remained  until  the  last  of 
the  mouth  or  the  first  of  April.  During  that 
time  he  frequently  called  upon  and  had  nu- 
merous Interviews  with  the  attorney  and  the 
officers  of  the  plaintiff  comi)any,  and  was  in- 
formed by  them  and  knew  that  the  suit  had 
been  commenced,  that  service  bad  been  made 
upon  Cook  as  the  agent  of  the  defendant,  and 
was  advised  before  he  left  Albany  that  a 
decree'of  foreclosure  had  peen  rendered,  bas- 
ed on  such  service.  He  never  at  any  time 
stated  or  intimated  to  the  officers  or  agents 
of  plaintiff  or  its  attorney  that  Cook  was  not 
the  agent  or  representative  of  the  defendant 
On  the  contrary,  after  the  rendition  of  the 
decree,  and  after  he  had  knowledge  of  that 
fact,  he  entered  into  negotiations  with  the 
plaintiff  for  a  settlement,  and  obtained  from 
it  an  agreement  to  delay  execution  on  the 
decree  in  order  to  give  the  defendant  time 
to  consider  a  proposition  of  settlement  made 
by  plaintiff,  or  to  dispose  of  the  land  and 
pay  the  Judgment.  Mr.  Bates  admits  that 
he  was  in  Albany  during  the  dates  referred 
to,  and  that  he  had  conferences  with  the  of- 
ficers and  attorney  of  the  plaintiff,  and  he 
knew  that  the  suit  had  been  commenced; 
but  denies  that  he  knew  that  service  had 
been  made  upon  Cook,  or  that  a  decree  of 
foreclosure  had  been  entered.  He  is,  how- 
ever, contradicted  by  the  positive  affidavits 
of  five  or  six  reputable  citizens,  and,  if  they 
are  to  be  believed,  his  memory  Is  at  fault. 

Under  these  circumstances  the  motion  to 
set  tlie  decree  aside  and  to  quash  the  return 
was  properly  denied.    No  showing  of  merits 


Is  made  by  the  defendant,  and  no  claim  that 
it  lias  any  defense  to  the  suit  Its  motion 
is  based  solely  on  the  ground  that  Cook  was 
not  an  officer  or  agent  of  the  company  upon 
whom  valid  service  could  be  made.  Wheth- 
er he  was  technically  a  managing  agent  with- 
in the  meaning  of  the  statute  providing  for 
the  service  of  summons  on  private  corpora- 
tions, be  was  its  agent  and  representative 
in  Oregon,  looking  after  and  attending  to  its 
property  and  business  in  this  state,  and,  if 
the  service  upon  him  was  not  valid.  It  was 
the  defendant's  duty  to  have  promptly  mov- 
ed against  it  and  not  have  waited  until  after 
the  decree  had  been  rendered,  and  the  prop- 
erty advertised  for  sale.  It  is  the  duty  of 
a  party  against  whom  a  judgment  has  been 
wrongfully  rendered  to  exercise  reasonatrie 
diligence,  after  knowledge  thereof,  in  pro- 
curing its  vacation,  and  his  inexcusable  lach- 
es and  delay  will  preclude  him  from  obtain- 
ing the  relief  sought.  In  such  case  the  party 
making  the  application  is  required  to  act  in 
good  faith  and  with  reasonable  diligence.  If 
he  has  knowingly  acquiesced  in  the  Judg- 
ment, or  been  guilty  of  unreasonable  delay 
in  seeking  his  remedy,  relief  will  be  denied 
him.  1  Black,  Judgments,  §  313;  McQuillan 
v.  Hunter,  1  Phila.  50;  McCormick  v.  Ho- 
gan,  48  Md.  404.  As  to  what  laches  and  de- 
lay will  preclude  a  party  from  moving  to 
vacate  a  judgment  must  be  determined  upon 
the  particular  facts  of  each  case.  No  gen- 
eral rule  can  be  or  has  been  laid  down  on  the 
subject  No-^,  it  appears  that  Bates  knew 
of  the  service  on  Cook,  and,  without  object- 
ing thereto,  or  raising  any  question  as  to 
the  validity  of  the  decree,  negotiated  with 
the  plaintiff  for  an  adjustment  of  the  differ- 
ences l)etween  it  and  the  defendant,  on  the 
assumption  that  the  service  was  good  and 
the  decree  valid.  He  thereby  necessarily  in- 
duced the  plaintiff  to  rest  secure  on  the  be- 
lief of  its  officers  and  attorney,  caused  by  the 
representations  of  himself  and  Selover,  that 
Cook  was  in  fact  the  agent  and  representa- 
tive in  Oregon  of  the  defendant.  If  Cook 
was  not  an  agent  at  the  time  the  service 
was  made.  It  was  the  plain  duty  of  Bates, 
under  the  circumstances,  to  have  disclosed 
that  fact  to  the  plaintiff,  and,  if  he  had  done 
so,  it  would  have  been  able  to  have  made 
service  upon  him,  and  thereby  unquestion- 
ably have  obtained  Jurisdiction.  He,  bow- 
ever,  made  no  objection  to  the  service  or  the 
validity  of  the  decree,  but  on  the  other  hand, 
entered  Into  an  arrangement  with  the  plain- 
tiff for  the  postponement  of  the  issuing  of 
an  execution  on  the  decree.  The  defendant 
tiaving  thus  recognized  and  acquiesced  in  the 
regularity  of  the  service  and  the  validity  of 
the  decree,  it  was  too  late  for  it  to  move 
four  months  thereafter  to  vacate  the  decree 
and  quash  the  return  on  a  m««  technical  in- 
sufficiency of  service. 

The  decree  of  the  court  below  will  be  af- 
firmed, and  it  is  so  ordered. 
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8TATB  T.  HOUGHTON. 
{Supreme  Conrt  of  Oregon.    March  21,  1901.) 

CRIMINAL  LAW  —  ROBBERY  —  INCLUDED  OF- 
TENSIBB  —  PRIOR  CONVICTION  —  REVERSAL- 
RETRIAL  — >  MANDATE— FILING— OBJECTIONS— 
WAIVER-JURY— METHOD  OF  DRAWING— WIT- 
NESSEa-IMPBACHMBNT  —  REBUTTAL  —  COM- 
PETENCY—TRIAL JUDGE. 

1.  Where,  after  the  reTersal  of  a  conTlction, 
defendant  went  to  trial  a  second  time  without 
objection  that  the  mandate  liad  not  been  issued 
•r  filed,  and  did  not  raise  such  objection  belol?, 
it  was  waived. 

2.  The  issuing  and  filing  of  the  mandate  in 
the  trial  court  after  reversal  of  a  conviction 
on  appeal  and  the  entry  of  such  mandate  in  the 
jonrnal,  as  required  by  B.  &  0.  Comp.  S§  1487, 
1488,  is  not  a  prerequisite  to  the  attachment 
of  the  jurisdiction  of  the  trial  court  to  retry  tli* 
defendant. 

3.  B.  &  0.  Comp.  I  976,  provides,  in  effect, 
that  in  all  counties  except  M.  county  31  jurors 
shall  be  drawn  and  summoned  for  each  term  of 
the  circuit  court,  from  which  number  the  grand 
and  trial  jurors  for  the  term  shall  be  selected, 
and  that  in  M.  county  a  larger  number  may  be 
drawn  and  summoned  when  so  ordered.  Sec- 
tion 98G  declares  that  if  for  any  reason  the  req- 
uisite number  of  jurors  do  not  attend,  or  when 
a  part  of  them  have  been  discharged,  the  court 
may  order  an  .additional  number  drawn  to  fill 
up  the  regular  panel.  Held,  that  where  jurors 
had  been  impaneled  to  try  another  case  in  M. 
county  at  tiie  same  time  defendant's  trial  was 
begun,  and  the  names  of  the  jurors  remaining 
In  the  box  were  insufScient  to  complete  the  jury 
for  defendant's  case,  it  was  proper  for  the 
court  to  order  the  names  of  the  jurors  excused 
from  service  on  the  jury  previously  drawn  re- 
stored to  the  box  and  drawn  to  complete  the 
second  jury. 

4.  Where,  in  a  prosecution  for  robbery,  de- 
fendant proved  by  the  official  reporter  that  the 
testimony  of  the  prosecuting  witness  in  a  for- 
mer trial  on  an  important  point  was  incon- 
sistent with  his  testimony  in  a  case  then  pend- 
ing, evidence  of  other  witnesses  that  there  was 
so  inconsistency  in  the  testimony  of  such  wit- 
ness, but  that  it  was  the  same  in  both  trials, 

H^flS  ftilmisftihlp 

5.  Under  B.  &  0.  Comp.  {  856,  providing  that 
the  judge  may  be  called  as  a  witness  by  either 
party,  in  which  case  the  judge,  in  his  discre- 
tion, may  order  the  trial  suspended  and  to  take 

Elace  before  another  judge  or  to  proceed  before 
im,  a  trial  judge  was  a  competent  witness  in 
a  criminal  case  to  testify  that  there  was  no 
inconsistency  between  the  testimony  of  a  wit- 
ness on  the  trial  in  qnestion  and  that  given  by 
him  on  a  prior  trial. 

6.  Where  defendant  was  indicted  for  rob- 
bery, and  a  conviction  of  assault  with  intent  to 
rob  was  reversed  on  appeal,  defendant  could 
not  object  for  the  first  time,  by  motion  for  a 
new  trial,  that  he  could  not  again  be  placed  on 
trial  for  robbery. 

Appeal  from  Circuit  Court,  Multnomah 
County;   A.  L.  Frazer,  Judge. 

Charles  Houghton  was  convicted  of  rob- 
bery, and  he  appeals.    Affirmed. 

See  71  Pac.  982. 

W.  T.  Hume,  for  appellant  A.  C.  Spencer, 
Dep.  Dlst  Atty.,  for  the  State. 


BBAN,  J.  The  defendant  was  tried  In 
December,  1902,  on  an  information  charging 
blm  With  the  crime  of  robbery,  and  convicted 
of  "assault  with  Intent  to  rob."  Upon  ap- 
peal the  judgment  was  reversed  and  a  new 


trial  ordered.  State  t.  Honghton,  48  Or. 
125,  71  Pac.  982.  He  was  again  tried  on  the 
same  Information,  found  "guilty  as  char- 
ged," and  sentenced  to  a  term  In  the  peni- 
tentiary. From  this  Judgment  he  also  ap- 
peals. 

After  the  aiH>eal  had  been  talcen,  it  was 
discovered  that  the  judgment  of  this  court 
directing  a  new  trial  had  not  been  remitted 
to  the  court  below  prior  to  the  second  trial, 
and  it  Is  now  insisted  that  the  trial  court 
was  therefore  without  Jurisdiction.  No  ob- 
jection was  made  to  the  retrial  on  the  ground 
that  the  mandate  had  not  been  Issued  or 
filed,  and  the  trial  court* a  attention  was  not 
called  to  the  omission.  It  seems  to  have 
been  assumed  by  all  parties  that  the  man- 
date had  been  regularly  Issued  and  duly  en- 
tered, and  the  defendant  states  that  such 
was  the  fact  In  an  affidavit  made  by  blm  In 
support  of  a  motion  for  a  new  trial.  Hav- 
ing thus  proceeded  to  trial  without  objection, 
the  defendant  must  be  held  to  have  waived 
the  fUing  of  the  mandate.  13  Enc.  PI.  &  Pr. 
837;  Becker  v.  Becker,  50  Iowa,  139;  Foster 
V.  Jordan,  54  Miss.  509;  Benzinger  Township 
Road,  136  Pa.  176,  19  Atl.  942.  The  formal 
Issuing  and  filing  of  the  mandate  was  not 
necessary  to  the  jurisdiction  of  the  trial 
court  or  its  authority  to  retry  the  case.  Fur- 
ther proceedings  therein,  except,  perhaps,  for 
special  purposes,  were  suspended  pending 
the  appeal.  But  when  the  cause  was  revers- 
ed, a  new  trial  ordered,  and  the  appeal  final- 
ly disposed  of,  the  court  below  was  thereby 
given  authority  to  proceed  with  a  retrial. 
The  statute  requires  a  certified  copy  of  the 
Judgment  of  this  court  on  the  reversal  of  a 
cause,  to  be  remitted  to  the  clerk  of  the 
court  below  (B.  &  C.  Comp.  {  1*487),  and  by 
blm  entered  In  the  Journals  (Id.  {  1488).  This 
Is  the  official  mode  of  communicating  infor- 
mation of  the  reversal  to  the  court  below, 
and  without  a  compliance  therewith  It  could 
not  proceed  against  an  objection  of  the  de- 
fendant But  It  is  the  Judgment  reversing 
the  cause  and  ordering  a  new  trial  which 
gives  the  trial  court  authority  to  proceed, 
and  not  the  certified. copy  of  such  Judgment 
required  to  be  remitted  to  the  clerk  of  the 
court  below.  The  latter  Is  but  the  official 
evidence,  and  its  production  may  be  waived 
by  the  parties,  and  if,  after  the  reversal, 
they  proceed  to  trial  without  objection,  they 
will  be  held  to  have  made  the  waiver. 

The  next  point  urged  is  that  the  Jury  was 
Improperly  drawn  and  Impaneled.  It  ap- 
pears that  before  the  case  was  called  for 
trial  some  of  the  Jurors  on  the  regular  panel 
had  been  drawn  to  serve  on  a  Jury  in  another 
department  of  the  court  and  their  names 
were  not  then  in  the  Jury  box.  The  names 
remaining  In  the  box  were  exhausted  before 
the  Jury  In  this  case  was  completed,  and 
the  court  ordered  that  the  names  of  certain 
of  the  persons  who  had  previously  been 
drawn  to  serve  as  Jurors  In  the  other  depart- 
ment, but  who  In  the  meantime  had  been  ex- 
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cused,  be  again  pnt  Into  tbe  box,  and  from 
tbese  the  Jury  was  completed.  The  defend- 
ant objected  to  the  Jarors  thus  drawn  sitting 
In  the  case  because  their  names  were  not 
In  the  box  at  the  time  the  drawing  began, 
and  also  objected  to  the  entire  Jury  because 
the  names  of  all  the  Jurors  were  not  in  the 
box  at  that  time.  But  there  was  no  irreg- 
ularity or  impropriety  In  the  procedure  adopt- 
ed. The  statute  provides,  in  effect,  that  In 
all  the  counties  of  the  state  except  Mult- 
nomah 31  Jurors  shall  be  drawn  and  sum- 
moned for  each  term  of  the  circuit  court, 
from  which  number  the  grand  and  trial  Ju- 
ries for  the  term  shall  be  selected.  In  Mult- 
nomah a  larger  number  of  Jurors  may  be 
drawn  and  summoned  when  so  ordered.  B. 
&  C.  Comp.  i  976.  "When  for  any  reason 
the  required  number  of  Jurors  do  not  attend, 
or  when  a  part  of  them  have  been  discharged, 
the  court  has  the  power  to  order  an  addition- 
al number  drawn  to  fill  up  the  regular  panel. 
Id.  8  986.  The  object  of  the  statute  Is  that 
there  may  be  a  sufficient  number  of  Jurors 
In  attendance  on  the  circuit  courts  In  all  the 
counties  of  the  state  other  than  Multnomah 
for  a  grand  Jury  and  two  trial  Juries,  and  in 
Multnomah  a  sufficient  number  to  dispose  of 
the  business  of  the  several  departments  of 
the  court  properly  and  expeditiously.  In  the 
counties  outside  Multnomah  tbe  law  contem- 
plates that  a  Jury  may  be  drawn  and  Im- 
paneled although  another  may  at  the  same 
time  be  deliberating  upon  a  verdict,  and  in 
Multnomah  more  than  one  Jury  trial  may  be 
In  progress  at  the  same  time.  A  litigant  is 
entitled  to  have  the  Jury  for  the  trial  of  his 
cause  Impaneled  from  the  entire  panel  in  at- 
tendance upon  the  court  when  It  can  be  done. 
If,  however,  a  Jury  previously  drawn  is  en- 
gaged in  a  trial  or  deliberating  upon  a  ver- 
dict, it  is,  of  course,  impracticable  to  have 
the  members  thereof  Impaneled  In  another 
case;  but  when  they  are  discharged  or  ex- 
cused from  further  attendance  their  names 
should  be  immediately  restored  to  the  Jury 
box,  and  may  be  used  in  completing  a  Jury 
that  has  already  been  commenced.  A  failure 
so  to  restore  the  names  of  the  excused  Jurors 
would  probably  be  a  good  ground  for  dis- 
charging a  Jury  otherwise  Impaneled.  Peo- 
ple v.  Edwards,  101  Cal.  543,  36  Pac.  7. 

For  the  purpose  of  impeaching  the  prose- 
cuting witness,  the  defendant,  after  laying 
the  proper  foundation,  sought  to  show  by  the 
official  reporter  of  the  court  that  his  testi- 
mony on  the  former  trial  on  an  Important 
point  was  Inconsistent  with  that  given  in  the 
case  then  pending.  The  state  was  thereupon 
permitted  In  rebuttal,  over  defendant's  ob- 
jection and  exception,  to  call  the  bailiff  of 
the  court  and  the  presiding  Judge,  to  show 
that  there  was  no  Inconsistency  in  the  testi- 
mony of  the  prosecuting  witness,  but  that  It 
was  the  same  on  both  trials.  Objection  is 
made  to  the  competency  of  this  testimony 
under  the  rule  of  many  courts  that,  where 
an  attempt  Is  made  to  impeach  a  witness 


by  proving  that  he  has  made  statements  out 
of  court  inconsistent  with  bis  sworn  testi- 
mony, It  Is  not  competent,  for  the  purpose 
of  sustaining  him,  to  prove  that  at  other 
times  be  has  made  statements  out  of  conrt 
consistent  with  his  testimony.  10  Enc.  PI.  & 
Pr.  329;  1  Thomp.  Trials,  S  573;  Wharton. 
Or.  Ev.  (9th  Ed.)  $  402.  The  evidence  offered 
and  admitted,  however,  was  not  for  the  pur- 
pose of  proving  that  the  prosecuting  witness 
had  at  some  other  time  than  that  referred 
to  in  the  impeaching  question  made  state- 
ments consistent  with  bis  sworn  testimony, 
but  it  was  with  the  view  of  showing  that 
there  was  no  inconsistency  in  his  testimony 
on  the  two  trials,  and  that  the  witness  called 
to  impeach  him  was  mistaken.  For  that  pur- 
pose It  was  competent.  State  ▼.  Mims,  36 
Or.  315,  61  Pac.  88a 

Special  emphasis  Is  placed  upon  tbe  ob- 
jection made  to  the  trial  Judge  testifying  in 
the  case.  In  the  absence  of  a  statute  making 
him  "competent  as  a  witness,  the  weight  of 
authority  seems  to  be  opposed  to  the  admis- 
sion of  such  testimony.  3  Rice,  Ev.  }  19G; 
Maltland  v.  Zanga,  14  Wash.  92,  44  Pac.  117; 
People  V.  Dohring,  59  N.  Y.  374,  17  Am.  Rep. 
349;  Rogers  v.  State,  60  Ark.  76,  29  S.  W. 
894,  31  L.  R.  A.  405,  46  Am.  St  Rep.  154. 
The  poisitlon  and  influence  of  the  trial  Judge, 
the  weight  his  testimony  would  necessarily 
have  with  the  Jury  in  case  of  a  conflict  with 
some  other  witness,  and  many  other  reasons 
which  readily  suggest  themselves  to  the  legal 
mind  point  to  the  conclusion  that  his  testu 
mony  would,  as  said  by  Mr.  Justice  Dunbar 
In  Maltland  v.  Zanga,  supra,  "lead  to  em- 
barrassment, and  would  have  a  t^idency  U> 
lower  the  standard  of  courts  and  bring  them 
Into  contempt"  But,  whatever  our  conclu- 
sion might  be  if  the  question  were  a  Judicial 
one,  the  statute  provides  that  the  Judge  may 
be  called  as  a  witness  by  either  party,  and 
In  such  case  It  has  vested  in  him  tbe  dis- 
cretion of  ordering  the  trial  postponed  or  sus- 
pended, and  to  take  place  before  another 
Judge,  or  to  proceed  before  him.  B.  &  C 
Comp.  i  856.  There  was,  therefore,  no  error, 
under  the  statute.  In  the  Judge's  testifying  in 
the  case  at  bar. 

The  defendant  was  convicted  on  the  for- 
mw  trial  of  an  assault  with  intent  to  rob, 
which  was  deemed  a  lesser  degree  of  tbe 
crime  of  robbery  charged  In  the  infmination. 
It  is  now  contended  that  sucb  verdict  and 
Judgment  constituted  an  acquittal  of  tbe 
crime  of  robbery,  and,  under  the  Sleeves 
Case,  29  Or.  85,  43  Pac.  947,  was  a  bar  to  a 
retrial  of  the  defendant  for  that  crime.  This 
question  was  not  made  In  the  court  l>elow 
except  by  a  motion  for  a  new  trial.  Some 
of  tbe  courts  hold  that  where  a  defendant 
Is  convicted  of  a  lesser  crime  than  that  char- 
ged in  the  indictment,  and  thereby  acquitted 
of  the  greater,  and  a  new  trial  Is  awarded,  if 
he  desires  to  rely  upon  the  former  Judgment 
as  a  bar  to  the  greater  offense  be  must  plead 
it,  and,  unless  he  does  so,  he  may  be  legally 
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tried  and  convtcted  u  charged.  People  r. 
Bennett,  114  Cal.  56,  46  Pac.  1013;  Jordan 
V.  State,  81  Ala.  20,  1  South.  677.  The  au- 
thorities, however,  are  not  In  harmony  on 
this  point;  some  of  them  holding  that  the 
court  will  take  Judicial  knowledge  of  the  for- 
mer proceedings  In  the  case  even  when  they 
are  not  pleaded.  Robinson  v.  State,  21  Tex. 
App.  160,  17  a  W.  632;  State  v.  Martin,  30 
Wis.  216,  11  Am.  Rep.  567.  All  are  agreed, 
however,  that  the  defense  of  a  former  ac- 
quittal or  conviction  Is  a  matter  personal  to 
the  defendant,  and  one  which  he  must  make 
at  the  trial,  and  that  It  cannot  be  raised  by 
a  motion  tat  a  new  trial.  Wharton,  Cr.  PI. 
&  Pr.  477;  1  Blsh,  New  Cr.  Proc.  n  806.  813; 
9  Enc.  PI.  tc  Pr.  631;  State  ▼.  Cbiiders,  32 
Or.  119,  48  Pac.  801.  As  no  such  defense 
was  made  on  the  trial,  the  defendant  must 
'be  deemed  to  have  waived  the  right  to  rely 
upon  a  defense  of  a  former  acquittal,  as- 
•nming  that  it  could  successfully  have  been 
made  nnder  the  record  In  this  case 
The  Judgment  is  affirmed. 


(44  Or.  318) 

HIBBARD  T.  HENDERSON  et  a>.* 
(Supreme  Court  of  Oregon.    March  21,  1904.) 

BANKSUPTCT— FRAUD  IN  OBTAININO  DIS- 
CHARGS— RIGHTS  OF  CREDITORS. 

Lender  Bankr.  Act  July  1,  1808,  c.  641, 
f  70,  cL  "e ."  30  Stat  666  [U.  S.  Comp.  St 
1001.  p.  8452],  conferring  on  a  trustee  in  oank- 
ruptcj-  the  right  to  avoid  any  transfer  by  the 
bankrupt  of  uIb  property  wlilcb  any  creditor 
might  have  avoided,  and  to  recover  the  property 
BO  tranaterred,  or  its  vaiae,  a  Judgment  cred- 
itor of  the  bankrupt,  after  his  discliarge,  can- 
not levy  on  and  sell  the  bankrupt's  property 
because  of  fraud  in  securing  the  discharge. 

Appeal  from  Circuit  Court,  Multnomah 
County;  J.  B.  Cleland,  Judge. 

Action  by  George  L.  Hibbard  against  Sa- 
rah J.  Henderson  and  others.  From  a  decree 
for  plaintia,  defendants  appeal.    Affirmed. 

This  to  a  suit  to  enjoin  the  sale  of  real 
property  on  execution.  It  is  alleged  in  the 
complaint  that  plaintiff,  being  indebted  to  the 
tTnlon  Banking  Company,  an  insolvent  cor- 
poration. In  the  sum  of  $662.57,  its  assignee, 
F.  Hacheny,  recovered  Judgment  against  him 
therefor;  that  thereafter,  and  in  conformity 
■with  the  provisions  of  an  act  of  Congress  of 
July  1,  1888,  plaintiff  filed  in  the  United 
States  District  Court  for  the  District  of  Orev 
gon  his  petition  In  bankruptcy,  together  with 
a  schedule  of  his  assets  and  liabilities,  show- 
ing his  indebtedness  to  such  assignee,  and, 
bavlng  been  duly  adjudged  a  bankrupt,  a 
trustee  was  appointed,  who  took  charge  of 
and  settled  his  estate,  and  on  October  1% 
1806,  plaintiff  was  duly  discharged  in  bank- 
ruptcy; that  during  the  administration  such 
assignee  was  notified  of  all  the  bankruptcy 
proceedings,  but  after  anch  discharge  he  as- 
signed the  Judgment  to  the  defendant  Sarah 
J.  Henderson,  who  caused  an  execution  to  be 
Issued  thereon.  In  pursuance  of  which  the 

•BabMtrlng  duil«d  April  a,  U04, 


defendant  William  Fraider,  the  tben  sheriff 
of  Multnomah  county,  levied  on  and  threat- 
ened to  sell,  thereby  clouding  the  title  to, 
certain  lots  and  blocks  In  Hibbard's  Addi- 
tion to  East  Portland,  a  deed  to  which  the 
plaintiff  secured  July  12,  1001.  The  answer 
denied  the  material  allegations  of  the  com- 
plaint, and,  for  a  separate  defense,  avo-red 
that  on  July  24,  1894,  plaintiff  was  the  owner 
In  fee  and  In  possession  of  the  real  property 
in  question,  at  which  time,  without  any  con- 
sideration therefor,  and  with  Intent  to  hinder, 
delay,  and  defraud  hto  creditors,  he  executed 
a  deed  thereof  to  C.  C.  Hibbard,  who  took 
the  title  thereto  with  knowledge  thereof; 
that  the  Judgment  seciued  by  Hacheny  was 
based  on  a  promissory  note  executed  prior 
to  such  conveyance;  that  daring  the  pen- 
dency of  the  bankruptcy  proceedings  plaintiff 
was  the.  true  owner  of  the  premises,  and  his 
pretended  discharge  was  secured  by  falsely 
representing  that  he  had  surrendered  to  his 
creditors  all  his  property  that  was  not  ex- 
empt from  execuUoa;  that  he  did  not  give 
np  the  real  estate  described  In  the  complaint; 
but  concealed  It  so  that  the  fraud  was  not 
discovered  within  two  years  from  such  dis- 
charge, and,  with  the  exercise  of  due  dili- 
gence, could  not  have  been  ascertained  within 
that  tUne;  and  that  the  United  States  Dis- 
trict Court  was  deceived  and  misled  by  such 
devices,  and  would  not  have  granted  the  dis- 
charge, except  for  such  concealment  A  de- 
murrer to  the  separate  answer  on  the  ground  _ 
that  It  did  not  state  facts  sufKclent  to  const!- ' 
tnte  a  defense  having  been  sustained,  a  trial 
was  had  on  the  remaining  Issues,  resulting 
In  a  decree  enjoining  the  sale  of  the  real 
property,  and  the  defendants  appeal. 

Ii.  E.  Latourette,  tor  appellants.  O.  O. 
Gammans,  for  respondent 

MOORE,  O.  J.  (after  stating  the  facts). 
The  question  brought  up  for  review  is  wheth- 
er a  Judgment  creditor  of  a  bankrupt  can, 
after  the  latter's  discharge,  levy  on  and  sell 
his  property  because  of  the  fraud  practiced 
in  securing  such  release.  Congress  is  author- 
ized to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States. 
Const.  U.  S.  art  1,  S  8.  And  in  exercising 
the  power  thus  conferred,  the  federal  courts 
have  been  clothed  with  exclusive  Jurisdiction 
of  all  proceedings  In  bankruptcy,  as  distin- 
guished from  Independent  actions  at  law  or 
suits  in  equity.  Bardes  v.  Hawarden  Bank, 
178  U.  S.  524,  20  Sup.  Ct  1000,  44  L.  Ed.  1175. 
Section  17  of  the  act  of  Congress  of  July  1, 
1898,  c  641,  30  Stat  550  [U.  S.  Comp.  St 
1901,  p.  3428],  provides,  In  effect,  that  a  dis- 
charge In  bankruptcy  shall  release  the  bank- 
rupt from  all  provable  debts,  except  (1)  tax- 
es; (2)  Judgments  in  actions  for  fraud;  (3) 
claims  that  have  not  been  duly  scheduled  In 
time  for  proof  and  allowance;  or  (4)  debts 
created  by  fraud  or  defalcations  while  acting 
In  a  flduciaiy  capacity.    The  debts  so  except- 
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ed  may  be  recovered  In  an  action  instituted 
tor  that  purpose  against  the  bankrupt  after 
his  discharge.  5  Cyc.  4Mu  Thus  in  Colum- 
bia Bank  v.  Blrkett  (Sup.)  73  N.  Y.  Supp. 
704,  a  voluntary  bankrupt  scheduled  a  note 
In  the  name  of  the  payee,  knowing  at  the 
time  that  it  bad  been  discounted;  and,  the 
bank  to  which  the  note  was  assigned  having 
no  notice  or  actual  knowledge  of  the  proceed- 
ings, it  was  held  that  the  discharge  afforded 
no  immunity  to  the  bankrupt,  who  was  liable 
in  an  action  instituted  to  recover  on  the  note. 
To  the  same  effect,  see  Sutherland  r.  Lasher 
(Sup.)  84  N.  T.  Supp.  66;  Santa  Rosa  Bank 
V.  White  (Cal.)  73  Pac.  577.  In  Schreck  v. 
Hanlon  (Neb.)  92  N.  W.  625,  it  was  held  that 
the  trustee  in  bankruptcy  might  maintain  a 
suit  to  set  aside  a  conveyance  made  by  the 
bankrupt  at  any  time  within  two  years  after 
the  estate  was  closed,  provided  the  suit  was 
not  barred  by  the  laws  of  the  state  at  the 
time  the  petition  in  bankruptcy  was  filed; 
the  court  saying:  "As  the  trustee  alone  could 
maintain  an  action  to  reach  property  fraudu- 
lently conveyed  by  the  bankrupt,  we  are  clear- 
ly of  the  opinion  that  the  statute  of  limita- 
tion was  not  a  defense  available  to  the  de- 
fendants, as  by  section  11  of  the  bankrupt 
act  (U.  S.  Comp.  St  1001,  p.  3426)  the  trustee 
has  two  years  in  which  to  commence  the  ac- 
tion." See,  also,  Sheldon  v.  Parker  (Neb.) 
92  N.  W.  023.  In  Barnes  Mfg.  Co.  v.  Norden 
(N.  J.  Sup.)  61  AU.  464,  it  was  held  that,  after 
.  a  debtor  had  secured  a  discharge  In  bank- 
ruptcy, his  creditor  could  not  use  a  Judgment 
not  exempt  from  the  operation  of  a  discbarge 
In  bankruptcy  under  section  17  of  the  United 
States  bankrupt  act  of  July  1,  1808,  to  set 
aside  as  fraudulent  a  conveyance  made  by 
the  debtor  of  his  property;  the  court  saying: 
"The  company  further  Insists  that,  because 
of  Its  bill  in  equity,  and  the  allegations  there 
made,  it  has  obtained  a  right  outside  of  the 
bankrupt  act,  which  should  be  enforced  for 
its  benefit,  and  cannot  be  enforced  except  by 
itself.  But  section  70,  cl.  'e,'  30  Stat  566 
[U.  S.  Comp.  St  1901,  p.  3152],  of  the  bank- 
rupt act,  answers  this  contention  by  pro- 
viding that  the  trustee  in  bankruptcy  may 
avoid  any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such  bank- 
rupt might  have  avoided,  and  may  recover 
the  property  so  transferred,  or  Its  value,  etc. 
This  provision  is  Inconsistent  with  the  con- 
tinuance In  the  creditor  of  the  right  to  avoid 
the  transfer  and  avail  himself  of  the  prop- 
erty, and  prevents  his  exercise  of  the  right 
by  transferring  It  to  the  trustee."  In  Falco 
V.  Kauplsch  Creamery  Co.,  42  Or.  422,  70 
Pac.  286,  it  was  held  that  the  trustee  In  bank- 
ruptcy, under  the  act  of  Congress  of  July 
1,  1898,  was  the  only  person  who  could  sue 
to  recover  unpaid  stock  subscriptions  from 
the  stockholders  of  an  Oregon  corporation. 
In  Bilafsky  v.  Abraham,  183  Mass.  401,  67 
N.  K  318,  It  was  held  by  the  Supreme  Court 
of  Massachusetts  that,  after  the  expiration 
of  two  years  from  the  settlement  of  a  bank- 


rupf  8  estate,  the  administration  might  be  re- 
opened on  petition  showing  that  certain  sol- 
vent claims  had  not  been  collected  by  the 
trustee,  who  was  authorized  to  maintain  an 
action  in  the  state  court  to  recover  such 
claims,  which  were  not  barred  by  section  11 
of  the  bankruptcy  act  of  July  1, 1898^  provid- 
ing that  suits  shall  not  be  brought  by  or 
against  a  bankrupt's  trustee  subsequent  to 
two  years  after  the  estate  has  been  dosed. 
This  latter  case  is  dted  to  show  that  not- 
withstanding more  than  two  years  have  elaps- 
ed since  plalntia  secured  his  discbarge  in 
bankruptcy,  if  the  release  from  his  indebt- 
edness was  procured  by  the  practice  of  fraud, 
which  usually  vitiates  all  proceedings.  It 
would  appear  that  the  assignee  of  the  Judg- 
ment is  not  wholly  remediless,  but  that  by 
moving  in  the  District  Court  of  the  District 
of  Oregon  to  reopen  the  administration  of  the 
bankrupt's  estate,  a  trustee  could  be  appcrint- 
ed,  who  would  be  authorized  to  maintain  a 
suit  to  determine  the  bona  fides  of  plaintUTa 
conveyance  of  the  lots  and  blocks  In  qaestion 
to  C.  O.  Hibbard. 

Whether  the  federal  court  would  follow 
the  rule  so  announced  in  Massachusetts,  it 
is  not  necessary  to  inquire,  but  believing,  as 
we  do,  that  the  defendants  cannot  interpose 
the  defense  relied  on,  no  error  was  com- 
mitted In  sustaining  the  demurrer,  or  In  ren- 
dering the  decree  complained  of,  which  Is  af- 
firmed. 

(44  Or.  4e> 
NORTH  PACIFIC  LUMBER  CO.  r.  SPOBB 

et  al. 
(Supreme  CVxirt  of  Oregon.     March  21,  1904.) 

PARTNERSHIP— QUESTION  FOR  JUKY— BUILD- 
ING CONTRACT-SUBLKTTINQ— STATUTES-CON- 
STRUCTION—TRIALr-EVIDENCB  —  SUFFrCIBN- 
CY— ADMISSIBILITY  —  INSTRUCTIONS  —  JDDO- 
MBNT— ERROR. 

1.  Where  there  Is  any  evidence  tending  to 
establish  the  material  allegations  of  the  com- 
plaint, the  court  should  submit  tlie  question 
to  the  jury,  as  against  a  motion  for  an  invol- 
untarr  nonsuit. 

2.  Under  Rev.  St  U.  S.  {  3737  [U.  S.  Oomp. 
St  1901,  p.  2507],  providing  that  no  public  con- 
tract shall  be  transferred  by  the  party  to  whom 
the  contract  is  given  to  any  other  party,  and 
that  such  transfer  shall  cause  an  annulment 
of  the  contract  so  far  as  the  United  States  is 
concerned,  the  formation  of  a  partnership  bf 
persons  holding  a  contract  with  the  govern- 
ment for  the  erection  of  public  buildings  does 
not  necessarily  effect  an  annalment  of  the  con- 
tract. 

3.  Where  a  contract  is  fairly  open  to  two 
constructions,  by  one  of  which  it  would  be 
lawful,  and  the  other  unlawful,  the  former 
must  be  adopted. 

4.  Where,  m  an  action  to  enforce  payment 
of  the  debt  due  from  an  alleged  partnership,  it 
appears  that  some  of  the  defendants  were  not 
held  out  to  plaintiff  as  members  of  the  firm 
with  which  plaintiff  dealt,  the  liability  of  those 
that  were  not  held  out  as  partners  rests  on  the 
intention  of  all  the  alleged  partners  to  form  • 
partnership. 

5.  Where  an  objection  to  a  question  is  inter- 
posed after  it  has  been  answered  by  the  wit- 
ness, but  no  motion  is  made  to  strike  out  the 
answer,  the  sustaining  of  the  objection  does 
not  exclude  the  answer  from  the  jury. 
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9.  Eridence  in  an  action  to  enforce  payment 
of  a  debt  due  from  an  alleged  partnership  ex- 
aminrd,  and  held  sufficient  to  require  .the  sub- 
mission to  the  jury  of  the  question  o^  the  In- 
tention of  defendants  to  form  a  partnership. 

7.  Where,  in  an  action  to  recover  a  debt  due 
from  an  alleged  firm  for  material  furnished 
for  the  erection  of  certain  buildings,  testimony 
was  introduced  without  objection  as  to  the 
method  adopted  by  defendants  of  depositing 
and  ■withdrawing  money  received  on  account 
of  the  contract  under  which  defendants  were 
requiring  the  use  of  the  materials,  checlcs  is- 
sued to  plaintiffs  by  certain  of  the  defendants, 
and  countersigned  by  other  defendants,  in  pay- 
ment of  materials  furnished  in  the  erection  of 
the  building,  are  admissible. 

8.  In  an  action  .to  recover  a  debt  due  from 
an  alleged  firm  on  account  of  material  furnish- 
ed for  the  erection  of  certain  buildings  for  the 
United  States  government  under  a  contract  pro- 
viding, in  accordance  with  the  statute,  that  the 
contract  should  not  be  sublet,  but  which  nev- 
ertheless had  been  attempted  to  be  transferred 
by  the  contractors  to  the  other  defendants, 
whereby  the  contractors  sought  to  avert  lia- 
bility, letters  addressed  to  all  the  defoudants, 
demanding  payment  for  materials  furnished 
and  .«put  to  the  government's  representative 
for  delivery,  were  admissible  to  show  payment 
thereafter,  from  which  the  jury  might  have  in- 
ferred that  the  contractors  had  some  interest 
in  the  contract  for  the  purchase  of  the  mate- 
rial. 

9.  In  an  action  to  recover  a  debt  due  from 
an  alleged  firm  for  material  furnished  for  the 
erection  of  certain  buildings  for  the  T!nited 
States  government  under  a  contract  providing 
that  the  contract  could  not  be  sublet,  but 
which  nevertheless  had  been  attempted  to  be 
transferred  by  the  contractors  to  the  other  de- 
fendants, whereby  the  contractors  sought  to 
avert  liability,  the  admission  of  a  letter  from 
the  government's  representative  to  the  plain- 
tiffs in  reply  to  a  letter  from  plaintiff  to  him. 
inclosing  for  delivery  a  letter  addressed  to  all 
the  defendants,  demanding  payment  of  them 
for  material  furnished,  was  not  prejudicial  to 
the  contractors,  though  the  government's  rep- 
resentative stated  therein  that  those  defend- 
ants to  whom  the  contractors  had  sought  to 
transfer  the  contract  were  employes  of  .the  con- 
tractors, in  which  he  was  only  confirming  the 
statement  made  to  him  by  one  of  the  con- 
tractors. 

10.  Where  a  member  of  the  firm  of  contract- 
ors used  language  to  a  member  of  another  firm 
which  led  and  was  intended  to  lead  it  to  be- 
lieve that  they  were  to  sliare  as  partners  in 
the  contract,  and  the  partnership  did  so  be- 
lieve, and  acted  thereon,  the  contractors  are 
bound  by  the  agreement,  whether  they  intend- 
ed finally  to  be  bound  by  it  or  not. 

11.  The  liability  of  partners  for  debts  of  the 
firm  is  joint. 

12.  Where  a  debt  was  songht  to  be  recovered 
in  an  action  against  four  defendants,  two  only 
of  whom  were  served  with  process,  and  the 
action  was  on  the  theory  that  defendants  were 
partners,  in  accordance  with  which  the  jury 
found,  it  is  error  to  render  judgment  against 
those  only  that  were  served,  and  not  against 
all,  under  B.  &  C.  Coui|).  §  61,  providing  that 
when,  in  an  action  against  two  or  more  de- 
fendants, the  summons  is  served  on  one  or 
more,  but  not  on  all,  of  them,  the  plaintiff 
may.  if  the  action  be  against  defendants  joint- 
ly indebted  on  a  contract,  proceed  against  the 
defendants  served,  unless  the  court  otherwise 
direct,  and.  if  he  recovers  judgment,  it  may  be 
entered  against  all  the  defendants  thus  jointly 
indebted,  so  far  as  it  may  be  enforced  against 
the  joint  property  of  all,  and  the  separate 
property  of  the  defendants  served. 

T  12.  See  Partnership,  vol.  38,  Cent.  Dig.  ;j  436,  437. 


Appeal  from  Circuit  Court,  Multnomah 
County;  A.  L.  Frazer,  Judge. 

Action  by  the  North  Pacific  Lumber  Com- 
pany against  Cornelius  L.  Spore  and  others. 
From  a  judgment  for  plaintiff,  part  of  the 
defendants  appeal.    Reversed. 

This  Is  an  action  to  recover  the  value  of 
certain  building  material.  It  is  alleged  In 
the  complaint.  In  effect  that,  at  all  the  times 
mentioned  therein,  plaintiff  was  a  corporation; 
that  the  defendants,  Cornelius  L.  Spore,  Hen- 
ry O.  Robinson,  Andrew  M.  Hansen,  and 
Herman  D.  Landon,  formed  partnerships  as 
Spore  &  Robinson  and  Hansen  &  Landon, 
respectively,  and  were  also  partners  and 
jointly  Interested  In  the  purchase  and  use  of 
building  material;  that  between  August  12. 
1901,  and  August  1,  1902,  plaintiff  sold  and 
delivered  to  them,  at  their  request,  timber 
and  lumber  of  the  agreed  value  of  $5,082.49, 
which  sum  they  promised  to  discharge,  but 
had  paid  thereon  only  .$4,400,  leaving  due 
$1,582.49,  for  which  judgment  was  demand- 
ed. The  defendants  Hansen  &  Laudon  made 
no  appearance,  but  Spore  &  Robinson  filed  an 
answer  in  the  nature  of  a  plea  In  abatement. 
In  which  It  was  stated  that  they  never  were 
partners  with  Hansen  &  I^andon,  or  jointly 
I  interested  with  them  In  the  transaction  of 
any  business.  The  reply  denied  the  allega- 
tions of  new  matter  in  the  answer,  and  a 
trial,  being  hftd,  resulted  In  a  verdict  for 
plaintiff,  upon  which  a  Judgment  was  ren- 
dered to  the  effect  that  Spore  &  Robinson, 
In  the  purchase  and  use  of  the  material  in 
question,  were  partners  with  Hansen  &  Lan- 
don. Spore  &  Robinson  having  refused  fur- 
ther to  plead  or  answer,  judgment  was  ren- 
dered against  them  only.  In  their  firm  name 
and  Individually,  for  the  sum  demanded,  and 
they  appeal. 

A.  F.  Flegel  and  W.  T.  Mulr,  for  appel- 
lants.   Thomas  N.  Strong,  for  respondent 

MOORE,  C.  J,  (after  stating  the  facta). 
It  is  contended  by  appellants'  counsel  that 
no  testimony  was  given  at  the  trial  tending 
to  prove  the  existence  of  a  partnership  be- 
tween Spore  &  Robinson  and  Hansen  &  Lan- 
don, and,  this  being  so,  the  court  erred  in 
denying  their  motion  for  a  Judgment  of  non- 
suit 

A  motion  for  an  Involuntary  Judgment  of 
nonsuit  admits,  as  a  matter  of  law,  the 
truth  of  all  the  testimony  given  upon  a 
material  Issue  of  the  complaint  and  also  ev- 
wy  fair  and  legitimate  inference  of  fact  de- 
dudble  therefrom,  but  denies  that  a  consid- 
eration thereof  authorizes  the  Jury  to  find  a 
verdict  for  the  plaintiff.  Brown  v.  Oregon 
Lumber  Co.,  24  Or.  315,  ,^3  Pac.  557.  In 
,  Perkins  v.  McCullongh,  30  Or.  140,  59  Pac. 
182,  it  Is  said:  "The  rule  is  w^l  settled  in 
this  state  that  If  there  be  any  evidence,  how- 
ever slight,  fairly  susceptible  of  an  Inference 
or  presimiption  tending  to  establish  a  mate- 
rial allegation  of  the  complaint  it  is  the  duty 


Digitized  by 


Google 


892 


76  PACIFIC  REPORTER. 


(Or. 


of  the  court  to  deny  the  motion  for  a  ludg- 
ment  of  nonsuit,  and  submit  the  question  in- 
volved to  the  jury  for  determination." 

The  testimony  shows  that  the  defendants 
Spore  &  Robinson  entered  into  a  contract 
with  the  United  States,  agreeing,  in  con- 
sideration of  ?92,789.40,  to  furnish  tlie  mate- 
rial and  erect  at  Ft.  Columbia,  Wash.,  certain 
buildings,  for  wUch  they  were  monthly  to 
receive  80  per  cent  of  the  estimated  value  of 
the  work  as  it  progressed,  and  the  remainder 
when  the  structures  were  completed.  On 
July  12,  1901,  the  defendants  Hansen  &  Lan- 
don  entered  into  a  contract  with  Spore  & 
Robinson,  whereby  they  agreed  to  furnish  the 
material  and  erect  the  buildings  for  $10,000 
less  than  the  original  price.  Spore  &  Robin- 
son were  to  receive  the  money  as  it  was 
paid,  discharge  all  bills  incurred  on  account 
of  the  work,  retain  such  a  percentage  of 
$10,000  as  the  monthly  payments  bore  to 
the  contract  price,  and  pay  the  remainder 
to  Hansen  &  Landon.  The  work  under  the 
contract  was  begun  July  13,  1901,  by  Han- 
sen &  Landon,  who  employed  Robinson  as 
superintendent.  They  also  ordered  from 
plaintiff  a  quantity  of  lumber  and  timber, 
which  was  shipped  to  Ft.  Columbia  and  used 
in  erecting  the  buildings,  the  account  therefor 
being  charged  to  them.  After  expending  their 
own  money  in  carrying  out  the  agreement, 
Hansen  &  I^andon  found  It  difficult  to  con- 
tinue the  work  without  more  means,  to  se- 
cure which  they  borrowed  from  the  London 
&  San  Francisco  Bank  of  Portland,  Or.,  $10,- 
000,  giving  their  promissory  note  therefor, 
which  was  also  signed  by  Spore  &  Robinson 
and  by  F.  E.  Beach.  As  collateral  security, 
Hansen  &  Landon  assigned  to  the  bank 
promissory  notes  for  the  sum  of  $6,000,  se- 
cured by  a  mortgage,  and  the  money  bor- 
rowed was  placed  to  the  credit  of  Spore  & 
Robinson,  who,  in  paying  for  material  used 
and  labor  employed  in  the  construction  of  the 
buildings,  drew  checks,  which  were  counter- 
signed by  Hansen  &  Landon.  As  the  month- 
ly payments  were  made,  Spore  &  Robinson, 
without  appropriating  any  part  thereof,  de- 
posited the  money  in  that  bank  and  drew  it 
out  in  the  manner  indicated,  but  near  the 
completion  of  the  work,  having  received  a 
payment  of  about  $22,000,  they  refused  to  de- 
posit it  in  the  London  &  San  Francisco  Bank, 
left  the  $10,000  note  and  an  overdraft  of 
about  $G0  unpaid,  and  declined  to  pay  plain- 
tifTs  bill  and  other  expenses  incurred  in  the 
construction  of  the  building,  amounting  to 
about  $5,500,  though  they  promised  to  pay 
these  claims  if  Hansen  &  Landon  would  pro- 
cure for  them  a  statement  thereof,  which 
they  furnished.  The  defendant  Herman  Lan- 
don, as  plaintiff's  witness,  testified  that  about 
October  1,  1901,  Capt  Goodale,  the  quarter- 
master in  charge  of  construction  at  Ft.  Co- 
lumbia, notified  him  that  the  original  contract 
could  not  be  sublet,  which  information  he 
communicated  to  Spore  &  Robinson,  where- 
upon it  was  understood  that  be  and  his  part- 


ner should  assist  In  putting  up  the  buildings, 
and  Si>ore  &  Robinson  would  make  It  right 
with  them;    that  they  continued  operations 
unUl  July,  1902,  when,  having  learned  that 
their  contract  was  Invalid,  because  prolubit- 
ed  by  the  United  States  statute,  they  notified 
Spore  &  Robinson  that  they  would  quit  wort 
unless  some  definite  arrangement  were  made.. 
whereupon  Robinson  told  them  that,  if  tbey 
would  continue  the  construction  of  the  build- 
ings, the  profits  would  be  divided,  and  tbey 
proceeded  with  the  work.    The  witness,  re- 
ferring to  the  statement  that  Spore  St  Rob- 
inson would  make  It  right  with  them,  was 
asked:   "Who  were  you  talking  with  In  this 
conversation?"   and  replied:    "Spore  &  Kob- 
inson— Mr.  Robinson  principally."    He   also 
says  that  the  agreement  was  that  the  two- 
firms  should  Jointly  go  ahead  with  the  Tvork, 
and  there  should  be  a  fair  division  of  tbe- 
profits.    On  cross-examination  he  was  asked: 
"Who  bad  actual  charge  of  the  Job?"  and  an- 
swered:   "It  was  practically  all  four  men — 
three  men.    Mr.  Spore  was  on  the  ground. 
We  consulted  each   other;    talked   matters 
over.    We  went  mutually  right  along  up  to- 
the  final  annulling  of  the  contract  in  Jiily." 
Landon's  attention  having  l>een  called  to  the- 
objections  made  by  Capt  Goodale,  he  was 
asked:  "Speaking  of  these  former  times  when 
the  government   would   not  recognize   your 
contract  what  conversation,  if  any,  did  you 
have  with  Spore  &  Robinson  then?'  and  re- 
plied:  "We  informed  them  of  the  fact  and 
told  them  we  were  working  under  difficul- 
ties, and  we  wished  to  be  released.    Q.  What 
did  they  say?    A.  To  proceed  with  the  work, 
and  they  would  do  what  was  right  about  tbe 
matter;  they  could  not  expect  us  to  proceed 
under  such  circumstances  under  the  contract. 
'  Q.  When  was  this?    A.  At  several  differ^it 
times  during  the  progress  of  the  work,  prior 
to  July  6,  1902."    On  cro8s-examinatI(Hi,  Lan- 
don, tiaving  testified  that  the  contract  witb 
Spore  &  Robinson  was  revoked  in  July,  1902,. 
was  asked:    "It  was  annulled  before  that 
time?"  and  answered:  "It  was  a  kind  of  mu- 
tual understanding  we  were  to  go  ahead  with 
the  Job,  then  we  would  not  be  bound  by  the- 
contract    •    •    •    Q.  Do  you  mean  to  say 
the  contract  was  annuity  before  that  time? 
A.  Yes,  sir;   we  expected  we  would  not  be 
held  by  it.    We  were  to  go  ahead  and  com- 
plete the  job,  and  they  would  do  whatever 
was  right  in  the  matter."    Landon's  testi- 
mony is  corroborated  in  most  particulars  by 
that  of  the  defendant  Hansen,  who  said  tliat 
Spore  &  Robinson  told  them  "to  go  ahead, 
and  we  would  do  this  work  mutually.     Q. 
When  was  it?    A.  Some  time  after  we  be- 
gan; six  months  after  the  Job  was  started. 
Q.  They  repeated  to  yon  at'  that  time  you 
would  all   do  the  work   mutually.    A.  Yes, 
sir.    Q.  Did  that  take  the  place  of  the  former 
agreement?    A.  It  did.    It  was  our  under- 
standing that  took  the  place  of  the  written 
agreement  at  that  time;  we  had  already  con- 
sented."   Elsewhere  in  the  examination,  in 
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referring  to  what  Robinson  said  about  doing 
tbe  work  mutually,  be  was  asked:  "What  did 
be  say,  If  anything,  about  tbe  diTision  of  tbe 
profits  or  anything  of  that  kind?"  and  an- 
swered: "He  said  he  would  do  whatever  was 
right.  There  was  nothing  said  as  to  the 
amount,  or  anything  of  that  kind.  He  said, 
•We  will  divide  up,'  or  they  would  do  what 
was  right  with  us."  Capt  Georgp  L.  Good- 
ale,  U.  S.  A.,  who,  as  quartermaster,  bad 
charge  of  the  construction  of  the  buildings 
at  Ft.  Columbia,  testified  that  in  July,  1901, 
be  notified  Hansen  that  Spore  &  Robinson 
could  not  sublet  their  contract;  that  about 
60  days  thereafter,  having  heard  that  Han- 
sen &  Landon  claimed  some  interest  In  the 
contract,  be  was  told  by  Robinson  that  there 
was  no  truth  in  the  rumor,  and  about  Janu- 
ary, 1902,  having  again  heard  that  Hansen 
&  Landon  were  Interested  in  the  work,  he 
notified  Spore  &  Robinson,  and  was  informed 
by  each  that  the  contract  had  not  been  sub- 
let. In  detailing  the  latter  interview,  the 
witness  testified  as  follows:  "I  said,  'Are 
Hansen  &  Landon  nothing  but  employes  of 
yours?  Mr.  Robinson  said,  'Yes.'"  E.  T. 
Williams,  manager  of  the  plaintiff  corpora- 
tion, testified  that,  having  given  Spore  & 
Robinson  a  statement  that  tlie  lumber  and 
timber  necessary  to  construct  the  buildings 
in  question  would  be  furnished  at  a  certain 
value,  Hansen  &  Landon  Inquired  If  they 
could  secure  material  at  the  same  price,  and, 
having  received  an  affirmative  answer,  they 
ordered,  and  plaintiff  shipped  and  billed  to 
them,  about  $6,000  worth  of  lumber  and  tim- 
ber; receiving  in  part  payment  thereof  checks 
signed  by  Spore  &  Robinson,  and  counter- 
signed by  Hansen  &  I^andon.  On  cross-ex- 
amination, in  answer  to  the  question  whether 
or  not.  In  making  such  sales,  plaintiff  relied 
vpon  tbe  credit  of  Spore  &  Robinson  for  pay- 
ment, he  said:  "We  were  relying  on  the  cred- 
it of  whoever  was  doing  the  work.  If  Spore 
&  Robinson  had  an  Interest  in  getting  the 
money  that  was  being  paid  out  by  the  gov- 
ernment, we  relied  upon  them  for  the  mon- 
ey; we  relied  upon  the  people  doing  the 
work."  G.  H.  Strout,  plaintiff's  bookkeeper, 
testified  that,  after  shii)ping  some  of  the  ma- 
terial to  Hansen  &  Landon,  Spore  called  upon 
him  and  made  some  changes  In,  and  addi- 
tions to,  tbe  original  order.  The  attention 
of  this  witness  having  been  called  to  the 
material  supplied  by  plaintiff  after  Hansen 
&  Tendon's  contract  is  claimed  to  have  been 
finally  annulled,  he  was  asked:  "What  pro- 
portion In  value  would  you  say  was  furnished 
after  the  5th  day  of  .Tuly?"  and  answered: 
"I  could  not  tell  without  looking  It  up.  My 
recollection  Is  that  it  Is  more  In  amount  than 
the  balance  due  the  company  at  the  present 
time.  That  would  be  my  best  recollection." 
Landon  also  testified  that  after  that  time 
plaintiff  furnished  for  the  buildings  at  Ft. 
Columbia  a  large  quantity  of  fioorlng  and 
finishing  lumber. 
The  foregoing  is  a  fair  summary  of  the 


testimony  given  by  the  plaintiff's  witnesses 
when  the  motion  for  a  Judgment  of  nonsuit 
was  Interposed,  and  it  remains  to  be  seen 
whether  or  not  it  was  sufildent  to  be  submit- 
ted to  the  Jury,  as  tending  to  prove  that 
Spore  &  Robinson  and  Hansen  &  Landon 
were  partners  in  the  purchase,  receipt,  and 
use  of  the  material,  as  alleged  In  the  com- 
plaint. 

Congress,  In  prescribing  certain  restrictions 
in  relation  to  the  performance  of  public  con- 
tracts, enacted,  inter  alia,  the  following: 
"No  contract  or  order,  or  any  Interest  there- 
in, shall  be  transferred  by  the  party  to  whom 
such  contract  or  order  Is  given  to  any  other 
party,  and  such  transfer  shall  cause  the  an- 
nullment  of  the  contract  or  order  trans- 
ferred, so  far  as  the  United  States  are  con- 
cerned. All  rights  of  action,  however,  for 
any  breach  of  such  contract  by  the  contract- 
ing parties,  are  reserved  to  the  United 
States."  Rev.  St  U.  S.  §  3737  [U.  S.  Comp. 
St.  1001,  p.  2507].  It  will  be  remembered  that 
the  contract  entered  into  between  the  gov- 
ernment and  Spore  &  Robinson  contained 
a  clause  in  conformity  with  this  provision. 
The  testimony  docs  not  disclose  that  Hansen 
&  Landon  had  seen  the  contract  or  knew 
that  it  contained  such  limitation,  but  It 
sbows  that  the  first  Intimation  they  had  that 
Spore  &  Robinson  could  not  sublet  the  work 
was  when  so  Informed  by  Capt  Goodale. 
The  contract  having,  in  effect,  been  trans- 
ferred, tbe  government  was  authorized  to 
annul  it;  and,  this  being  so,  tbe  Jury  had 
the  right  to  infer  that  it  was  to  the  advan- 
tage of  Spore  &  Robinson,  when  they  ascer- 
tained this  fact  to  make  some  arrangement 
with  Hansen  &  Landon  whereby  the  re- 
spective Interests  of  each  conid  be  preserved. 
Landon  testified  that  when  It  was  discovered 
that  the  firm  of  which  he  was  a  member 
could  not  construct  the  buildings  In  their 
own  names,  It  was  mutually  agreed  that  they 
should  assist  In  the  work,  and  that  Spore  & 
Robinson  would  make  it  right  with  them. 

Tbe  relation  existing  between  partners  is 
of  such  a  confidential  kind  that  an  addition 
to  the  number  of  persons  constituting  the 
firm  cannot  be  made  without  the  express  or 
implied  assent  of  all  tbe  members.  22  Am. 
&  Eng.  Ency.  Law  (2d  Ed.)  157;  Collyer's 
Law  of  Partnership  (Cth  Ed.)  i  6;  Parsons, 
Partnership  (4th  Ed.)  {  9.  The  rule  Is  uni- 
versal that,  as  between  the  members  of  a 
firm,  no  partnership  can  be  formed  without 
an  intention  to  enter  into  that  relation. 
Klostei-man  v.  Hayes,  17  Or.  325,  20  Pac. 
42C;  Flower  v.  Barnekoff,  20  Or.  132,  25 
Pac.  370, 11  L.  R.  A.  149;  Hanthorn  v.  Quinn, 
42  Or.  1,  69  Pac.  817.  In  Willis  v.  Crawford, 
38  Or.  522.  63  Pac.  9^,  64  Pac.  866,  53  L. 
R.  A.  904,  in  denying  a  petition  for  a  rehear- 
ing, it  was  said:  "The  plaintiff  knew  wheth- 
er It  was  their  Intention  to  form  a  partner- 
ship, and.  If  such  intention  existed.  It  was 
his  duty  so  to  testify;  and,  having  failed 
in  this  respect,  we  are  compelled  to  overrule 
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the  petition."  The  appellants'  counsel,  rely- 
ing on  the  language  quoted,  Insist  that  it  is 
applicable  to  the  case  at  bar,  and  decisive 
of  the  question,  for,  Landon's  attention  hav- 
ing been  called  to  the  subsequent  agree- 
ments, which  it  Is  claimed  modified  the  orig- 
inal contract  entered  into  with  Spore  &  Rob- 
inson, he  was  asked:  "Did  you  consider  that 
created  a  partnership  between  yourselves 
and  Spore  &  Robinson?"  and  replied:  "I  do 
not  IvDow  that  it  was  exactly  a  partnership. 
I  would  not  Icnow  how  to  express,  myself. 
The  way  I  understood  it,  we  would  go  ahead 
and  complete  the  contract,  and  we  would  re- 
ceive some  liind  of  consideration  for  our 
services."  In  the  case  to  which  attention  Is 
called,  the  parties  were  lawyers  of  learning 
and  experience,  and  each  knew  what  was 
necessary  to  constitute  a  contract  of  part- 
nership. In  the  case  at  bar,  however,  Lan- 
don,  so  far  as  can  be  inferred  from  the  bill 
of  exceptions,  was  only  a  mechanic;  and, 
while  he  and  Hansen  were  partners,  and  he 
probably  had  a  general  knowledge  of  what 
constituted  that  relation,  he  may  not  have 
known  the  legal  requirements  therefor,  and 
hence  the  rule  applied  in  the  case  relied  upon 
is  not  suitable  to  the  facts  herein. 

Hansen  &  I^andon  not  having  been  held 
out  to  plaintiff  as  members  of  the  firm  of 
Spore  &  Robinson,  the  liability  of  the  latter 
in  such  case  must  rest  upon  the  intention 
of  all  the  defendants  to  form  a  partnership. 
Story  on  Partnership,  §  49.  In  the  light  of 
these  rules,  the  testimony  will  be  reviewed 
to  determine  whether  or  not  It  tended  to 
show  such  intention.  Landon,  on  direct  ex- 
amination, having  testihed  that,  in  his  con- 
versations with  Robinson,  no  definite  com- 
pensation had  been  agreed  upon,  was  asked: 
"Your  agreement  was,  the  two  firms  should 
Jointly  go  ahead  with  the  work,  and  there 
should  be  a  fair  division  of  the  profits?" 
and  answered:  "Yes,  sir.  Q.  Tell  the  Jury" 
—  Here  the  witness  was  interrupted  by  ap- 
pellants' counsel,  who  objected  to  the  ques- 
tion on  the  ground  that  It  was  misleading 
and  Immaterial,  which  objection  was  sustain- 
ed. It  must  be  assumed  that  the  objection 
was  Intended  to  apply  to  the  preceding  ques- 
tion, but,  as  no  motion  was  made  to  strike 
it  out,  the  answer  thereto  went  to  the  jury, 
as  tending  to  prove  the  basis  of  the  modified 
agreement.  On  cross-e.\amination,  in  refer- 
ring to  what  Robinson  said,  the  witness  was 
asked:  "He  did  not  say  whether  he  would 
divide  up  the  profits  or  losses?"  and  answer- 
ed: "He  left  that  impression.  We  had  no 
other  impression  until  after  they  had  taken 
the  money  out."  Though  this  answer  is  not 
responsive  to  the  inquiry,  the  jury  might  rea- 
sonably have  inferred  therefrom  a  promise 
on  Robinson's  part  to  divide  the  profits  and 
losses.  Though  the  participation  of  profits 
and  the  apportionment  of  losses  incident  to 
the  transaction  of  any  business  do  not  neces- 
sarily constitute  a  partnership  (Hanthorn  v. 
Quinn,  42  Or.  1,  CO  Pac.  817),  we  think  plain- 


tiff's testimony,  if  l>elleved  by  the  Jury,  un- 
questionably tended  to  show  an  Intention  on 
the  part  of  Robinson  to  enter  into  that  rela- 
tion with  Hansen  &  Landon. 

It  will  be  remembered  that  Landon  testi- 
fied that  about  October  1,  1901,  when  Spore 
&  Robinson  promised  to  make  it  right  with 
them  if  they  would  assist  in  putting  up  tbe 
buildings,  the  conversation  was  had  witli 
"Spore  &  Robinson— Mr.  Robinson  principal- 
ly." This  witness,  in  speaking  of  who  bad 
actual  charge  of  the  work,  said:  "It  was 
practically  all  four  men — three  men.  Mr. 
Spore  was  on  the  ground.  We  consulted 
each  other."  He  further  said  that  Spore  gen- 
erally attended  to  the  ordering  of  mnteriaL 
Strout  also  says  that  Spore  made  changes 
in  and  additions  to  Hansen  &  Landon's  or- 
der for  material.  Capt  Goodale  testified  tbat 
Spore  told  him  the  contract  entered  into  be- 
tween the  government  and  Spore  &  Robinson 
had  not  been  sublet. 

In  Hobbs  v.  Mclean,  117  U.  S.  567,  6  Sup. 
Ct.  870,  29  L.  Kd.  940,  a  partnership  Iiaving 
been  formed  for  the  performance  of  a  con- 
tract which  one  of  the  members  secured  from 
the  government,  it  was  held  that  the  crea- 
tion of  the  firm  for  the  purpose  specified  was 
not  prohibited  by  the  Revised  Statutes  of  tlie 
United  States.  Mr.  Justice  Woods,  spealc- 
ing  for  the  court,  in  deciding  the  case,  saj^: 
"Nor  are  the  articles  of  partnership  forbid- 
den by  section  3737  [U.  S.  Comp.  St.  1901. 
p.  2007].  They  do  not  transfer  the  contract 
or  any  interest  therein,  to  the  plaiutiflls.  and 
cannot  fairly  be  construed  to  do  so.  But  if 
the  articles  of  partnership  were  fairly  open 
to  two  constructions,  the  presumption  is  ttiat 
they  were  made  in  subordination  to,  and  not 
in  violation  of,  section  3737;  and,  if  they  can 
be  construed  consistently  with  the  prohibi- 
tions of  the  section,  they  should  be  so  con- 
strued, for  It  is  a  rule  of  Interpretation  that, 
where  a  contract  Is  fairly  open  to  two  con- 
structions, by  one  of  which  it  would  be  law- 
ful, and  the  other  unlawful,  the  former  must 
be  adopted."  Spore  &  Robinson's  assign- 
ment of  their  interest  to  Hansen  &  Landon  be- 
ing liable  to  annul  the  government  contract, 
but  a  partnership  created  for  its  performance 
being  legal,  the  Jury,  from  Spore's  declara- 
tion to  Capt.  Goodale  that  the  contract  had 
not  been  sublet,  had  a  right  to  Infer  that  he 
consented  to  the  formation  of  a  partnership 
between  Spore  &  Robinson  and  Hansen  & 
Landon.  So,  too,  Landon's  statements  that 
the  conversation  about  October  1,  1901,  was 
with  "Spore  &  Robinson— Mr.  Robinson  prin- 
cipally"; that  "Spore  was  on  the  grotmd. 
We  consulted  each  other";  and  that  "Spore 
generally  attended  to  the  ordering  of  mate- 
rials"—tend  to  create  an  Inference  that  Spore 
Intended  to  form  a  partnership  with  Hansen 
&  Landon  in  the  construction  of  the  bnlld- 
Ings  for  the  government.  Hansen  testified 
that  an  agreement  was  entered  Into  with 
Spore  &  Robinson  about  January  1,  190C2,  mu- 
tually to  do  the  work,  which  took  the  place 
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of  the  prior  contract,  and  thereafter  Robin- 
son had  more  authority,  but  continued  to  re- 
ceive wages  for  Mb  labor  as  superintendent 
until  July,  1902,  when  their  contract  was 
wholly  revoked.  Landon  testified  that  the 
agreement  entered  into  with  Spore  &  Robin- 
son was  annulled  prior  to  July,  lt»02. 

We  think  the  testimony  and  the  inferences 
of  fact  reasonably  deduclble  therefrom, 
though  very  slight,  tend  to  show  that  Spore 
&  Robinson  each  intended  to  enter  into  a 
partnership  with  Hansen  &  Landon  to  con- 
struct the  buildmgs  at  Ft.  Columbia.  Wheth- 
er or  not  the  evidence  was  sufficient  to  show 
such  a  community  of  Interest  as  to  make 
each  of  the  defendants  a  principal,  and  also 
an  agent  for  his  associates,  authorizing  each 
to  make  contracts,  manage  the  business,  and 
dispose  of  the  property,  and,  in  case  of  the 
death  of  one  of  the  members  the  settlement 
of  the  Joint  etfects  would  devolve  upon  the 
survivors,  thereby  conclusively  establishing 
the  eiisteuce  of  a  partnership  (Hanthorn  v. 
Quinn,  42  Or.  1,  69  Pac.  817),  were  solely 
questions  for  the  jury,  and  not  within  the 
province  of  this  court  to  review  in  an  action 
at  law  (Brown  v.  Oregon  Lumber  Co.,  24  Or. 
315,  33  Pac.  557).  "A  case,"  says,  Shattuck, 
J.,  in  Tippin  v.  Ward,  5  Or.  450,  in  passing 
on  this  question,  "should  be  submitted  to  the 
jury,  unless  there  is  an  entire  lack  of  evi- 
dence tending  to  maintain  the  issues  on  be- 
half of  the  plaintiff,  or  unless,  upon  the  whole 
case  made  by  the  plaintiff  himself,  it  appears 
beyond  doubt  that  the  plaintiff  has  no  right 
to  recover." 

The  plaintiff's  manager  having  testified 
that,  as  its  agent,  he  relied  upon  the  persons 
'  doing  the  work,  and  it  appearing  that  the 
value  of  the  material  sold  and  delivered  by 
plaintiff  after  July,  1902,  when  it  is  claimed 
the  contract  was  wholly  annulled,  was  great- 
er than  the  sum  sought  to  be  recovered  in 
this  action,  no  error,  in  our  opinion,  was 
committed  in  denying  the  motion  for  a  judg- 
ment of  nonsuit,  or  in  refusing  to  instruct 
the  Jury  to  find  for  the  appellants.  Kear- 
ney V.  Snodgrass,  12  Or.  311,  7  Pac.  309. 

It  is  maintained  by  appellants'  coimsel 
that  the  court  erred  in  admitting  In  evi- 
dence, over  their  objection  and  exception, 
checks  issued  by  Spore  &  Robinson,  and 
countersigned  by  Hansen  &  Landon.  Testi- 
mony was  introduced,  without  objection, 
tending  to  show  the  method  adopted  of  de- 
positing and  withdrawing  the  money  receiv- 
ed dn  account  of  the  contract,  and,  as  these 
checks  confirmed  such  testimony,  no  error 
was  committed  in  admitting  them  in  evi- 
dence. 

It  is  also  contended  by  appellants'  coun- 
sel that  the  court  erred  in  admitting  in  evi- 
dence, over  their  objection  and  exception, 
the  following  correspondence:  A  letter  writ- 
ten January  30,  1902,  by  the  manager  of  the 
plaintiff  corporation  to  Capt.  Goodale,  re- 
questing him  to  deliver  an  inclosed  letter  ad- 
dressed to  Spore  &  Robinson  and  Hansen  & 


Landon,  stating  that  plaintiff  had  furnished 
the  lumber  for  the  buildings  at  Ft.  Colum- 
bia; that  he  had  written  them  several  times 
without  receiving  any  reply;  and  inquiring 
if  the  contract  had  been  completed,  and 
what  percentage  of  the  price  had  been  paid 
thereon;  the  letter  Inclosed  with  the  one  ad- 
dressed to  Oapt.  Goodale  containing  a  state- 
ment of  account  showing  a  balance  of  $4,- 
638.18  due  plaintiff;  another  letter,  so  inclos- 
ed, to  the  effect  that  the  account  was  past 
due,  and  suggesting  that  an  early  remittance 
would  be  very  much  appreciated;  and  also  a 
letter  from  Capt  Goodale,  written  to  plain- 
tiff's manager,  acknowledging  the  receipt  of 
the  letter  addressed  to  him.  stating  he  had 
forwarded  the  inclosed  letters  to  Ft.  Colum- 
bia, Wash.,  to  Spore  &  Robinson,  who  were 
the  contractors,  and  Hansen  &  Landon,  their 
employes,  and  regretting  that  he  could  not 
furnish  the  information  desired  as  to  the 
payments  made  on  account  of  the  contract. 
It  is  deemed  necessary  to  give  the  substance 
of  a  letter  written  January  31, 1902,  by  Capt. 
Goodale  to  Spore  &  Robinson,  in  which  he 
states  that  he  transmitted  a  copy  of  a  letter 
received  from  the  North  Pacific  Lumber 
Company,  together  with  a  letter  Inclosed,  in- 
timating that  there  was  apparently  a  ques- 
tion with  that  corporation  as  to  whom  the 
lumber  in  question  was  sold,  saying:  "It  is 
not  understood  at  this  office  why  such  doubt 
or  question  should  exist.  You  will  please 
explain.  Your  attention  is  called  to  the  pro- 
vision in  your  bond  relating  to  prompt,  full 
payments  to  all  parties  furnishing  material 
for  work  under  Government  contract."  An 
objection  was  interposed  to  the  admission  of 
the  latter  letter,  but  no  ruling  appears  to 
have  been  made  thereon,  nor  exception  re- 
served. The  letter  written  by  Capt  Goodale 
to  Spore  &  Robinson  was  addressed  to  them 
as  contractors.  It  is  admitted  that  they  had 
the  contract  for  the  construction  of  the 
buildings,  and  this  note  and  the  others  tend 
to  show  that  after  they  were  sent  to  Spore 
&  Robinson  a  payment  was  made  to  plain- 
tiff on  account  of  the  lumber  sold,  from 
which  the  Jury  might  have  inferred  that 
they  had  at  least  some  interest  In  the  con- 
tract. The  letter  written  by  Capt.  Goodale 
to  the  manager  of  the  North  Pacific  Lumber 
Company  only  confirms  the  statement  made 
by  Robinson  to  him,  and,  although  the  com- 
munication could  not  have  been  of  much  im- 
portance, its  admission  was  not  In  our  opin- 
ion, prejudicial. 

It  is  insisted  by  appellants'  counsel  that 
the  court  erred  in  instructing  the  Jury  as  fol- 
lows: "If  you  should  find  under  the  evi- 
dence that  Spore  &  Robinson  used  language 
to  Hansen  &  Landon  which  led  them,  and 
was  intended  to  lead  Hansen  &  Landon,  to 
believe  that  they  were  to  share  as  partners 
in  this  business,  and  Hansen  &  Landon  did 
BO  believe,  then  Spore  &  Robinson  would  be 
bound  by  that  agreement,  as  every  man  is 
bound  by  the  construction  of  an  agreement 
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-which  be  Intended  the  other  party  should 
put  upon  It,  whether  they  themselves  intend- 
ed finally  to  be  bound  by  it  or  not  If,  at 
the  time  these  parties  bad  this  conversation 
which  it  is  claimed  they  had  with  Hansen  & 
JLandon,  they  intended  Hansen  &  Landon 
should  believe  they  were  to  be  recognized 
as  partners  and  sbould  share  in  the  profits 
of  tbe  enterprise,  and  Hansen  &  Landon  did 
believe  it,  and  acted  upon  that  belief,  then 
they  were  partners."  We  think  this  part  of 
the  charge  was  pertinent,  and  that  no  error 
was  committed  in  giving  it. 

The  Judgment  complained  of  was  rendered 
against  ^ore  &  Robinson  only,  and  in  this 
we  thinlc  there  was  error.  The  action  was 
tried  on  the  theory  that  Hansen  &  Landon 
were  also  partners  with  them.  This  created 
a  Joint  liability.  Poppleton  v.  Jones,  42  Or. 
24,  68  Pac.  919.  And  a  Joint  Judgment 
sbould  have  been  rendered  against  the  entire 
partnership.  B.  &  C.  Oomp.  {  61;  Plsk  v. 
Henamie,  14  Or.  28,  13  Pac.  193;  Wilson  v, 
Blakeslee,  16  Or.  43,  16  Pac.  872;  Thomas  ▼. 
Barnes,  34  Or.  416,  56  Pac.  73. 

The  Judgment  will  therefore  be  set  aside, 
and  tbe  cause  remanded,  with  instructions  to 
enter  a  Judgment  against  the  entire  firm. 

<142  Cal.  342) 

MOORE  T.  TUOHY.     (Sac  1,028.) 
<Sapreme  Conrt,  of  Oaiifomia.-   Feb.  29,  1904.) 

VE»!DOR  AND-  PURCHASER  —  SPECIFIC  PER- 
FORMANCE —  CONDITIONS  —  NONPERFORM- 
ANCE BY   VENDEE— EXCUSES. 

1.  Where  a  contract  for  the  sale  of  land  to 
plaintiff's  decedent  provided  that  time  was  of 
the  essence,  and  required  deceased  to  perform 
various  personal  services,  etc.,  within  the  time 
prescribed,  before  defendant  should  be  under 
any  obligation  to  convey  the  land,  and  before 
any  ste]>i>  had  been  taken  by  deceased  to  per- 
form such  acts  defendant  repudiated  tb»  con- 
tract, and  at  the  time  suit  was  brought  for 
specific  performance  doocased  had  not  per- 
formed such  acts,  and  could  not  perform  them 
within  tbe  time  prescribed,  plaintiff  could  not 
enforce  specific  performance,  though  the  fail- 
ure to  perform  resulted  from  defendant's 
breach  of  the  contract. 

Department  1.  Appeal  from  Superior 
Court,  Tulare  County;  W.  B.  Wallace,  Judge. 

Action  by  Percy  Moore,  as  administrator 
of  A.  D.  Moore,  deceased,  against  John 
Tuohy.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

See  (S  Pac.  1107. 

Miller  &  Hannah  and  Tan  Ness  &  Red- 
man, for  appellant.  Bradley  &  Famsworth 
and  G.  W.  Zartman,  for  respondent. 

VAN  DYKB,  J.  The  action  is  to  compel 
the  specific  performance  of  a  contract.  The 
•contract  is  appended  to  the  complaint  and 
made  a  part  of  it.  It  is  quite  lengthy,  cover- 
ing over  17  pages  of  the  printed  transcript  on 
appeal,  bears  date  August  12, 1897,  and  relates 
to  a  large  tract  of  land,  about  2,140  acres. 
In  Tulare  county.  Among  other  things,  the 
agreement  recites  that  on  a  certain  desig- 


nated porilon  ot  tbe  land  there  Is  a  basin 
of  water  which  has  been  excavated  about  125 
feet  long  and  70  feet  wide,  and  that  a  cut 
or  trench  has  Ijeen  excavated  for  alwnt  400 
feet  northerly  from  said  basin  in  order  to 
develop  water;  that  Tuohy  is  desirous  that 
more  water  be  developed  by  further  work 
in  said  cut  for  the  irrigation  of  certain 
lands  or  such  as  are  fit  for  citrus  culture,  and 
Moore  agrees  to  begin  within  30  days,  and 
finish  before  August  1,  1888,  the  work  of 
extending  said  cut  towards  Rocky  Hill  at 
least  1,000  feet  from  said  basin,  and  to  deep- 
en the  cut  by  200  feet,  and  make  the  cut 
16  feet  wide  on  top  and  2  feet  deeper  from 
the  surface  of  the  ground  than  the  average 
depth  of  tbe  present  cut,  and,  like  the  present 
cut,  the  lowermost  portion  shall  be  a  cban- 
nel  about  SO  inches  wide,  dng  ont  witb  pl4^s. 
Moore  also  agrees  that  be  will  put  a  cer- 
tain ditch  on  said  lands  in  good  repair,  or 
construct  a  new  one  to  reach  said  lands  with- 
in 60  days  from  signing  the  contract  and 
also  agrees  to  place  an  engine  at  tbe  basin 
with  power  enough  to  pump  25  feet  in  height 
all  water  required  for  Irrigation,  and  be 
further  agrees  to  construct  a  bridge  for  wag- 
ons across  said  cut  or  trench,  and  either 
to  make  an  aqueduct  to  carry  the  water  of  a 
certain  creek  which  crosses  the  line  of  said 
cut  or  to  make  a  new  channel  for  said 
creek  to  Lewis  creek  on  the  north  side  of 
said  basin,  the  right  of  way  for  the  new 
channel  to  be  35  feet  in  width;  and  during 
tbe  six  years  after  the  date  of  the  contract 
Tuohy  agrees  to  sell  to  Moore,  on  certain 
named  terms,  such  lands  as  Moore  may  se- 
lect In  lots  of  20  acres  and  up,  from  certain 
lands  lying  below  the  line  of  the  flume  or 
ditch  Moore  proposes  to  construct  from  said 
basin  to  said  land,  and  into  which  he  (Moore) 
a^ees  that  he  will  pump  water  to  a  height 
equal  to  25  feet  when  measured  from  a 
plane  5  feet  below  the  ordinary  surface  of 
the  water  in  said  basin.  The  deeds  are  to 
be  executed  on  the  performance  of  certain 
named  conditions,  the  payment  of  specified 
amounts  of  money  at  different  times,  final 
payment  extending  over  a  period  of  10  years, 
and,  among  other  things,  requiring  tbe  pay- 
ment of  taxes  and  assessments  by  Moore. 
It  is  further  provided  in  case  Moore,  who  pro- 
poses to  sell  to  colonists,  shall  sell  any  of  the 
land  for  more  than  $1G0  an  acre,  Moore 
agrees  to  pay  Tuohy  one-third  of  such  ex- 
cess, and  he  also  agrees  that  he  will  plant 
out  at  once  orange  trees  on  the  greater  part 
of  a  tract  of  100  acres,  which  he  will  at 
once  locate  and  take  on  the  rental  plan, 
and  will  proceed  to  extend  said  cut  at  once, 
and  within  a  time  fl^^ed  to  sink  at  least  one 
well.  It  is  further  agreed  that  If  by  the 
work  to  be  done  no  more  water  shall  be 
found  tiian  sufficient  to  irrigate  the  100  acres 
first  taken  by  Moore  and  the  present  or- 
chard of  Tuohy,  Moore  has  the  right  to  stop 
further  development  for  water,  and  Is  to  have 
the  water  there  now,  and  wbat  may  be  de- 
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velopeJ  by  extending  sold  cut  1,500  feet,  on 
paying  Tuohy  $40  an  acre  for  said  100  acres, 
and  furnishing  Tuohy  water  in  a  certain 
way  to  irrigate  his  present  orchard.  Said 
Moore  further  agrees  that,  If  the  water  now 
existing  with  that  developed  by  extending  tlie 
cut  1,500  feet  is  more  than  sufficient  to  irri- 
gate said  100  acres,  then  he  will,  as  he  finds 
8ale  for  the  lands  he  has  a  right  to  purchase, 
continue  to  develop  more  water  by  extend- 
ing said  cut,  or  by  sinking  wells  during 
the  next  six  years  for  which  he  has  the  right 
to  lease  or  purchase  lands.  At  the  end  of 
six  years,  If  the  water  exceeds  the  amoxmt 
required  by  Moore,  Tuohy  may  use  the  same 
on  paying  to  Moore  the  proportion  of  the 
cost  of  pumping  and  maintenance  of  flume 
or  ditch,  or  bis  proportion  only  of  the  cost 
of  pumping  in  a  certain  event  It  Is  further 
agreed  that  when  Moore  sells  land  to  any 
colonist  that  at  least  one-half  of  such  land 
shall  be  planted  to  citrus  trees  during  the 
first  year  after  such  sale  is  made,  and  also 
that,  if  extending  the  cut  1,500  feet  develops 
more  water  than  sufficient  to  Irrigate  the  100 
acres  first  taken  by  Moore  and  Tuohy's  or- 
diard,  on  the  basis  of  one  miner's  inch  to 
two  and  a  half  acres,  said  Moore  shall  take 
•uch  further  amount  of  land  from  Tuohy  as 
this  additional  water  will  Irrigate,  and,  hav- 
ing sold  the  same  as  low  as  |100  an  acre, 
Moore  shall  take  from  Tuohy  another  20 
acres,  or  more  if  be  sees  fit,  and  proceed  to 
develop  more  water  from  the  same  by  ex- 
tending the  cut,  and  in  this  way  shall  go  on 
developing  water  and  taking  land.  Moore 
may  desist  from  extending  the  cut  after  ex- 
tending it  1,500  feet  from  the  basin,  and 
may  desist  from  developing  water  generally, 
with  the  understanding  that  in  such  case  aft- 
er November  1,  1898,  he  shall  lose  his  right 
to  purchase  or  rent  any  more  lands  from  said 
Tuohy  than  those  he  has  taken  up  till  that 
time,  and  it  is  recited  tliat  time  Is  of  the  es- 
sence of  the  agreement. 

It  is  alleged  in  the  complaint  as  a  reason 
why  the  action  was  not  brought  earlier  that 
upon  August  19,  1897,  and  before  default  on 
the  part  of  the  plaintiff,  as  to  any  of  the  con- 
ditions or  provisions  of  said  agreement,  and 
while  plaintiff  was  engaged  in  carryng  out 
the  same  on  his  part,  defendant  notified  plain- 
tiff that  he  could  not  and  would  not  perform 
any  of  the  conditions  or  provisions  thereof 
on  his  part,  and  has  never  since  retracted  said 
notice,  but  has  at  all  times  since  failed  and 
refused  to  comply  with  any  of  said  conditions 
or-  provisions,  and  has  refused  to  permit 
plaintiff  and  has  not  allowed  plaintiff  to  go 
upon  said  land  for  the  purpose  of  complying 
with  any  of  the  conditions  or  provisions  of 
said  agreement  on  his  part.  It  Is  further 
alleged  in  the  complaint  that  on  September 
13,  1897,  defendant  herein  commenced  in  the 
superior  court  of  Tulare  county  an  action 
against  the  plaintiff  herein  for  the  rescis- 
sion and  annulling  of  said  agreement,  and 
that  said  action  has  at  all  times-  since  been 
76  P.-07 


and  is  now  pending;  tliat  a  Judgment  was 
rendered  in  favor  of  the  plaintiff  In  said 
action,  the  defendant  herein,  by  the  said  su- 
perior court  on  July  14,  1809,  and  thereupon 
the  defendant  therein,  plaintiff  herein,  took 
an  appeal  to  the  Supreme  Court,  and  th^e- 
after,  and  upon  August  3,  1901,  the  judgment 
of  the  superior  court  was  reversed  and  set 
aside  by  said  Supreme  Court;  that  the  plain- 
tiff has  at  all  times  been  and  is  now  able, 
willing,  and  anxious  to  fully  carry  out  all 
the  terms  and  conditions  of  said  agreement 
on  his  part,  of  which  defendant  had  full 
knowledge  and  notice,  and,  but  for  said  ac- 
tion so  instituted  by  defendant,  the  plaintiff 
would  have  promptly  commenced  an  action 
against  defendant  for  the- specific  perform- 
ance of  said  agreement  The  original  com- 
plaint united  with  the  action  for  specific  per- 
formance a  cause  of  action  for  damages  in 
the  sum  of  $20,000,  as  alleged  to  be  resulting 
from  defendant's  wrongful  acts,  whereby 
plaintiff  was  prevented  from  complying  with 
the  terms  of  the  agreement  in  question.  The 
amended  complaint  omits  the  iwrtlon  of  the 
original  complaint  in  reference  to  damages,  BO 
tliat  the  present  action,  as  already  stated, 
is  one  for  si>eciflc  performance  of  the  agree- 
ment In  question  only.  The  demurrer  to  the 
amended  complaint  having  been  sustained, 
and  the  plaintiff  declining  to  further  amend, 
judgment  was  entered  in  favor  of  defendant 
from  which  judgment  plaintiff  appeals. 

It  seems  to  be  the  theory  on  the  part  of 
the  plaintiff  that  because  the  defendant  fail- 
ed in  his  action  to  rescind  the  contract  in 
question,  and  as  he  refuses  to  permit  the 
plaintiff  to  proceed  thereunder,  and  prac- 
tically has  repudiated  the  contract  that, 
therefore,  plaintiff  has  a  right  to  have  said 
contract  specifically  performed.  This,  how- 
ever, does  not  follow.  One  party  to  a  con- 
tract may  refuse  to  carry  it  out,  and  thereby 
cause  damage  to  the  other  party,  still  the 
nature  of  the  contract  and  the  conditions 
may  be  such  that  the  contract  cannot  be 
specifically  enforced.  "Neither  party  to  an 
obligation  can  be  compelled  specifically  to 
perform  it  unless  the  other  party  thereto 
has  performed,  or  is  compellable  specifically 
to  perform,  everything  to  which  the  former 
is  entitled  under  the  same  obligation,  either 
completely  or  nearly  so,  together  with  full 
compensation  for  any  want  of  entire  per- 
formance." Ov.  Code,  §  3386.  "If  for  any 
cause,  even  arising  after  the  contract  is  con- 
cluded, it  becomes  wholly  impossible  for  the 
plaintiff  to  perform  any  part  of  the  contract 
on  his  part  be  cannot,  as  a  matter  of  course, 
enforce  a  performance  against  the  defend- 
ant" Pomeroy  on  Specific  Performance  of 
Contracts,  J  337.  It  will  be  seen  by  the 
terms  of  this  contract  In  question  that  time 
was  a  very  important  element  entering  into 
It  It  contemplated  the  reclaiming  or  pre- 
paring of  land  for  the  growth  of  citrus  fruit, 
and  the  performance  of  many  acts  on  the 
part  of  the  plaintiff  requiring  bis  personal 
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services.  These  acts  and  services  have  not 
been  performed,  and  could  not,  at  the  be- 
ginning of  this  action,  be  performed  wltliin 
ttie  time  as  contemplated  and  required  by 
the  contract  The  plaintiff  states  that  the 
reason  he  did  not  enter  upon  the  performance 
of  the  contract  on  his  part  was  that  the  de- 
fendant repudiated  the  same  and  refused  to 
carry  It  out  Nevertheless  the  defendant  la 
not  required  to  convey  any.  portion  of  the 
land  in  question  until  certain  acts  are  per- 
formed on  the  part  of  the  plaintiff  in  refer- 
ence to  the  developing  and  conducting  of 
-water  upon  certain  portions  of  the  land,  and 
otherwise  fitting  it  for  the  production  of 
citrus  fruit  There  is  no  allegation  or  pre- 
tense that  the  plaintiff  had  performed  any 
part  of  the  contract  on  his  part  at  the  time 
of  bringing  the  action  in  question.  In  fact, 
from  his  very  statement  of  the  case  he  could 
not  have  done  so.  The  defendant,  within 
less  than  a  month,  having  repudiated  the 
contract  and  refused  to  carry  it  out  on  his 
part  as  alleged,  may  have  caused  the  plain- 
tiff damages,  as  was  stated  in  the  original 
complaint  herein  filed,  and  for  which  he  may 
have  a  right  of  action.  But  an  action  for 
specific  i)erformance  cannot  be  maintained 
unless  the  plaintiff  has  performed  or  can  be 
compelled  to  perform  on  his  part  An  ex- 
amination of  the  agreement  will  show  that 
there  are  many  covenants  therein  to  be  per- 
formed by  both  Moore  and  Tuohy,  the  doing 
of  which  is  likely  to  create  disputes  and  dis- 
agreements, and  that  there  are  many  rights 
which  both  Moore  and  Tuohy  are  to  have  up- 
on certain  conditions  and  the  happening  of 
certain  events,  all  of  which  are  dependent 
upon  questions  of  fact  in  order  to  determine 
such  rights  and  the  extent  thereof,  and  In 
order  to  ascertain  whether  or  not  such  cove- 
nants have  been  performed. 

In  Stanton  v.  Singleton,  126  Cal.  657,  50 
Pac.  146,  47  U  R.  A.  334,  it  is  said:  "A  con- 
tract expressed  in  very  general  terms  might 
not  be  void  for  uncertainty,  and  might  be 
the  basis  of  an  action  for  damages  for  its 
breach,  while  It  would  be  entirely  too  loose 
and  Inexact  to  warrant  a  decree  for  specific 
performance.  *  •  •  A  court  will  not  un- 
dertake to  frame  a  decree  of  specific  per- 
formance where  it  involves  a  continuous  and 
long  series  of  acts  of  supervision,  requiring 
special  knowledge  and  skill,  and  repeated 
examinations  and  new  directions."  In  Far- 
go V.  Railroad  Co.  (Sup.)  23  N.  Y.  Supp.  360, 
it  Is  said:  "The  general  rule  Is  not  to  decree 
a  specific  performance  of  contracts  which 
by  their  terms  stipulate  for  a  succession  of 
acts  whose  performance  cannot  be  consum- 
mated by  one  transaction,  but  will  be  con- 
tinuous, and  require  protracted  supervision 
and  direction."  Pomeroy  on  Contracts,  i 
160,  says:  "A  greater  amount  or  degree  of  cer- 
tainty Is  required  in  the  terms  of  an  agree- 
ment which  is  to  be  specifically  executed  in 
equity  than  is  necessary  in  a  contract  which 
Is  to  be  the  basis  of  an  action  at  law  for  dam- 


ages. An  action  at  law  is  founded  upon  mere 
nonperformance  by  a  defendant,  and  this  neg- 
ative conclusion  can  often  be  established  with- 
out determining  all  the  terms  of  the  agree- 
ment with  exactness.  The  suit  in  equity  is 
wholly  an  aflSrmative  proceeding.  The  mere 
fact  of  nonperformance  is  not  enough.  Its 
object  is  to  procure  a  performance  by  the 
defendant  and  this  demands  a  clear,  definite, 
and  precise  understanding  of  ail  the  terms. 
They  must  be  exactly  ascertained  before  their 
performance  can  be  enforced."  Further  on 
the  same  author  (section  312),  after  citing  a 
multitude  of  authorities  to  sustain  the  text 
says:  "Finally,  contracts  which  by  their 
terms  stipulate  for  a  succession  of  acts  whose 
perfoimauce  cannot  be  consummated  by  one 
transaction,  but  will  be  continuous  and  re- 
quire protracted  supervision  and  direction, 
with  the  exercise  of  special  knowledge,  skill, 
or  Judgment  in  such  oversight— sucb  as 
agreements  to  repair  or  to  build,  to  construct 
works,  to  build  or  to  can-y  on  railways, 
mines,  quarries,  and  other  analogous  under- 
takings—are not,  as  a  general  rule,  q;»e- 
cifically  enforced." 

The  cases  cited  and  relied  upon  by  appel- 
lant do  not  sustain  his  position  here.  In 
Hall  v.  Center,  40  Cal.  63,  it  appears  that 
Hall  entered  into  possession  under  a  lease 
of  certain  premises,  which  lease  contained 
the  privilege  of  purchasing  at  $1,750,  on  or 
about  the  expiration  of  the  term.  Hall  per- 
formed all  the  conditions  on  his  part,  and  dur- 
ing the  term  "made  valuable  Improvements 
thereon,  to  wit  of  the  value  of  $8,500."  Be- 
fore the  term  expired  he  endeavored  to  avail 
himself  of  the  privilege  of  purchasing  the 
premises  reserved  to  him  in  tbe  lease,  and 
with  this  in  view  he  made  a  tender  of  tlie 
purchase  price  in  due  time .  and  fMtn,  and 
demanded  a  conveyance.  In  that  case  there 
was  notliing  to  be  done  on  the  part  of  the 
plaintiff  otlier  than  the  payment  of  tbe  mon- 
ey agreed  upon  and  wiiich  was  tendered. 
Ballard  v.  Carr,  48  Cal.  74,  was  an  agree- 
ment to  convey  a  certain  tract  of  land  for 
professional  services  of  one  Hartman  as 
attorney  in  procuring  a  decree  of  final  con- 
firmation of  a  tract  of  land,  including  tbe 
portion  to  be  conveyed.  The  defense  was 
that  in  the  absence  of  Hartman,  Carr  em- 
ployed Patterson  on  a  motion  before  tbe 
district  court  but  the  court  says  in  its  opin- 
ion: "He  continued  thereafter  to  recognize 
Hartman  as  his  attorney,  and  availed  him- 
self of  bis  services.  This  must  be  regarded 
as  a  waiver  of  full  performance  of  the  con- 
tract on  the  part  of  Hartman."  But  the 
court  adds  that  the  plaintiff,  assignee  of  Hart- 
man, "having  appealed  to  a  court  of  equity 
to  enforce  the  performance  of  the  contract 
on  tlie  part  of  the  defendant,  must  himself 
do  equity,  and  must  submit  to  such  terms 
as  a  court  of  equity  would  impose.  Com- 
pensation must  be  allowed  to  the  defendant 
for  the  services  of  Patterson,  and  it  must  be 
made  an  equitable  lien  in  favor  of  tbe  de- 
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fendant  upon  the  land  to  whicb  the  plaintiff 
is  entitled  under  the  contract.  The  amount 
of  the  compenaatlon  is  the  value  of  the  serr- 
ices  rendered  by  Patterson.  The  defendant 
will  be  permitted  to  amend  hfs  answer,  if 
he  so  elects,  on  the  return  of  the  cause."  In 
that  case  It  will  be  seen  the  services  were 
fully  performed,  although  partly  by  another 
attorney.  In  Calanchini  v.  Branstetter,  84 
Cai.  249,  24  Pac.  149,  it  Is  .simply  held  that  a 
contract  for  the  sale  of  real  estate  at  the 
option  of  the  vendee  only,  upon  his  election 
and  notice  and  tender  of  the  sum  agreed  to 
be  paid,  may  be  speciflcally  enforced,  and  the 
refusal  of  the  vendor  to  accept  the  purchase 
money  will  not  destroy  the  mutuality,  though 
the  vendee  upon  such  refusal  could  Uiereupon 
withdraw  his  election.  The  case  at  bar  is  al- 
together different  from  those  relied  upon  by 
the  appellant,  and  tliey  furnish  no  authority 
in  support  of  the  present  action. 

The  amended  complaint  failed  to  state  a 
cause  of  action  for  a  specific  performance, 
and  the  demurrer  to  the  same  was  properly 
sustained.    Judgment  affirmed. 

We  concur:    SHAW,  J.;  ANGELLOTTI,  J. 


(142  Cal.  341) 

PEOPLE  T.  UNG  TING  BOW.     (Cr.  1,067.) 

(Supreme  Court  of  California.    Feb.  29,  1904.) 

MnRDEat-INFORMATION— LANQUAOE  OF  STAT- 
UTE—DELIBERATION— PREMEDITATION. 

1.  Where  an  information  for  murder  in  the 
first  degree  was  drawn  in  the  language  of 
Pen.  Code,  i  187,  declaring  that  murder  is  the 
unlawful  liilliog  of  a  human  being  with  malice 
aforethought,  it  was  not  objectionable  for  fail- 
ure to  charge  that  the  kilUng  was  "deliberate 
and  premeditated." 

In  Banc.  Appeal  from  Superior  Court, 
Kings  County;   M.  L.  Short,  Judge. 

Upg  Ting  Bow  was  convicted  of  murder, 
and  he  appeals.    Affirmed. 

E.  J.  Hudson,  J.  F.  Pryor,  and  0.  W.  Tal- 
bot, for  appellant  U.  a  Webb,  Atty.  Gen., 
and  L.  B.  Wilson,  tor  the  People. 

LOBIGAN,  J.  Defendant  was  convicted 
of  murder  in  the  first  degree,  and  sentenced 
to  be  executed.  He  appeals  from  the  Judg- 
ment, and  the  point  made  is  that  the  in- 
formation does  not  charge  murder  in  the 
tlrst  decree,  because  it  does  not  allege  that 
the  killing  was  "deliberate  and  premeditat- 
ed." This  objection  has  been  heretofore  di- 
rectly determined  adversely  to  appellant's 
contention  by  this  court  The  information 
under  which  defendant  was  convicted  is 
drawn  in  the  language  of  section  187  of  the 
Penal  Code,  declaring  that  "murder  is  the 
unlawful  killing  of  a  human, being  with 
malice  aforethought."  It  is  said  in  People 
V.  De  la  Ctour  Soto,  63  Cal.  166:  "Murder, 
thus  defined,  includes  murder  in  the  first 
degree  and  murder  in  the  second  degree.  It 
has  many  times  been  decided  by  this  court 

1 1  See  Homicide,  vol.  26,  Cent.  Dig.  (  200. 


that  It  is  sufficient  to  charge  the  offense  com- 
mitted in  the  language  of  the  statute  defin- 
ing it  As  the  offense  charged  In  this  case 
Included  both  degrees  of  murder,  the  defend- 
ant could  be  legally  convicted  of  either  de- 
gree warranted  by  the  evidence."  To  the 
same  effect  is  People  v.  Hyndman,  99  Cal. 
3,  33  Pac.  782.  This  is  the  only  point  made 
In  the  case,  and,  it  being  without  merit  the- 
judgment  of  the  lower  court  Is  affirmed. 

We  concur:  BEIATTY,  C.  J.;  McPAR- 
LAND,  J.:  SHAW,  J.;  VAN  DYKE,  J.;  AN- 
GBLLOTTI,  J. 


(142  Cal.  213) 
OPPENHEIMER  v.  CLUNIE.  (S.  P.  3,530.)» 
(Supreme  Court  of  California.    Feb.  23,  1904.) 

RESCISSION    OF    LEASB— FRAUDULENT    REPRE- 
SENTATIONS—ACQ  UIESCENCE^HEARS  AY 
—REPORT   OF   GRAND   JURY. 

1.  A  lessee  of  a  theater  will  he  held  to  have 
acquiesced  in  the  lease  after  knowledge  of  the 
facts,  and  so  not  entitled  to  rescind  it  for 
fraudulent  representations  of  the  lessor  that 
the  exits  and  stairways  were  sufficiently  large 
and  in  the  proper  places  for  emptying  the 
theater,  he  baring  taken  possession  and  used 
it  a  season  before  attempting  to  rescind. 

2.  The  report  of  a  grand  jury  as  to  the 
unsafe  condition  of  a  theater  is  hearsay,  and 
not  admissible  in  an  action  to  rescind  a  lease 
of  the  theater. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  City  and  Coun- 
ty of  San  Francisco;  Thos.  F.  Graham, 
Judge. 

Action  by  S.  C.  Oppenheimer  against 
Thomas  J.  Clunie.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

E.  A.  Bridgeford  and  Burrell  6.  White, 
for  appellant.  H.  I.  Kowalsky  and  Weil  & 
Lippitt,  for  respondent 

COOPER,  C.  Plaintiff  had  judgment  De- 
fendant made  a  motion  for  a  new  trial, 
which  was  denied,  and  this  appeal  is  from 
the  judgment  and  order. 

On  the  31st  day  of  October,  1900,  the  de- 
fendant, by  a  written  lease,  let  to  the  plain- 
tiff the  premises  known  as  the  Clunie  Opera 
House,  in  the  city  of  Sacramento,  for  the 
term  of  five  years  from  and  after  the  1st  day 
of  December,  1900,  at  the  rental  of  $550 
per  month,  payable  monthly  in  advance. 
Plaintiff  entered  into  possession  of  the  prem- 
ises and  paid  the  rent  each  month,  as  pro- 
vided for  in  the  lease,  up  to  the  latter  part 
of  April,  1901,  at  which  time  he  claims  to 
have  rescinded  the  lease.  He  commenced 
this  action  January  10,  1902,  for  the  purpose 
of  having  the  lease  delivered  up  and  can- 
celed, to  recover  judgment  for  |3,000  and  in- 
terest, being  the  amount  deposited  with  de- 
fendant as  security  for  the  rent  to  become 
due,  and  for  $2,000  claimed  as  damages.  It 
is  alleged  in  the  complaint  that  defendant 
falsely  and  fraudulently,  and  with  intent  to 

•Rehearing  denied  March  24.  1904,  BEATTY,  C.  J.. 
dissenting. 
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deceive  plaintiff,  represented  fbattbe  premises 
"were  In  good  condition  and  repair  and  safe 
and  suitable  for  assembling  large  numbers  of 
people,"  and  that  plaintiff  believed  the  said 
representations  so  made  to  him,  and  relied 
thereon,  and  had  no  knowledge  of  the  facts 
at  the  time  of  entering  Into  said  lease.  It 
is  further  alleged  that  at  the  time  the  lease 
was  executed  the  premises  were  unsafe,  and 
unfitted  for  the ,  convening  of  any  consider- 
able number  of  people.  The  respects  where- 
in the  premises  were  unsafe  are  alleged  as 
follows:  "That  the  exits  and  stairways  were 
at  all  times  herein  mentioned  not  sufficiently 
large  or  in  the  proper  places,  and  these  mat- 
tei-s  were  adverted  to  in  the  report  of  the 
grarnl  jury  of  the  county  of  Sacramento  of 
May  13,  1899." 

It  is  earnestly  claimed  that  the  complaint 
does  not  state  facts  sufficient  to  show  that 
plaintiff  is  entitled  to  the  relief  prayed  for, 
or  any  relief,  and  that,  therefore,  defendant's 
demurrer  should  have  been  sustained.  It 
certainly  does  not  make  a  very  strong  case 
for  the  cancellation  of  the  lease,  but  as  the 
facts  were  all  brought  out  in  evidence  we 
have  concluded  to  dispose  of  the  case  upon 
the  merits  without  passing  upon  the  demur- 
rer. The  court  found  the  facts  as  stated  In 
the  record  sustaining  the  allegations  of  the 
complaint.  It  is  claimed  by  defendant  that 
the  evidence  does  not  sustain  the  findings, 
and  that  the  plaintiff  cannot  maintain  this 
action  to  rescind,  because  he  did  not  rescind 
promptly,  but  acquiesced  in  and  ratified  the 
lease  after  full  knowledge  of  all  the  facts. 

We  are  of  opinion  that  defendant  Is  cor- 
rect on  both  proposltlonB.  Plaintiff  was  en- 
gaged in  the  business  of  conducting  and 
managing  theaters  and  opera  houses.  He 
testified  that,  at  the  time  he  took  the  lease, 
Todd,  defendant's  agent,  told  him  that  "it 
was  the  Intention  of  General  Clunie  to  put  in 
a  cement  basement  down  there,  and  told  me 
ttiat  otherwise  the  house  was  in  very  good 
condition,  and  we  negotiated  the  lease." 
Plaintiff  entered  into  possession  of  the  prem- 
ises on  December  1,  1900.  He  was  person- 
ally present  and  examined  the  theater  on  the 
3d  day  of  December.  The  witness  Todd, 
who  was  the  agent  of  defendant  and  whose 
testimony  is  not  disputed,  testified  as  to  the 
examination  made  on  this  occasion  by  plain- 
tiff as  follows:  "Q.  It  was  wltliln  a  day  or 
two  that  he  came  up?  A.  Yes,  sir.  Q.  Did 
he  make  any  examination  of  the  theater?  A. 
1  don't  know  that  we  particularly  did.  Q. 
Tell  what  you  did.  A.  I  cannot  remember 
just  now,  but  I  think  we  went  over  it.  He 
wanted  to  see  what  he  had  leased,  and  we 
went  through  the  house  to  that  extent,  and 
he  said,  'This  has  got  to  be  considerably 
overhauled,'  both  down  and  up  stairs,  and 
had  to  be  carpeted.  Q.  What  do  you  mean 
by  overhauled?  A.  Had  to  be  cleaned  up. 
He  said  it  was  very  dirty— the  former  lessee 
had  kept  it  very  badly.  Of  course,  we  had 
shows  right  along  following  each  other,  night 


after  night,  for  weeks.  Q.  Did  you  do  any- 
thing about  looking  at  the  carpet?  A.  Yes; 
he  and  I  went  down  and  picked  out  a  car- 
pet." This  witness  further  testified  that  be- 
fore entering  into  the  written  lease,  as  part 
of  the  negotiations,  be  talked  over  with 
plaintiff  as  to  improvements  to  be  made,  and 
at  the  time  made  a  memorandum  on  an  &x- 
velope  of  what  was  to  be  done,  which  mem- 
orandum witness  took  from  Ills  pocket  while 
testifying,  and  said:  "He  [Oppenhelmer] 
said  the  stage  there  was  too  small,  and  that 
the  fly-gallery  and  the  gridirons  where  the 
ropes  go  up  to  draw  the  machinery  clear  to 
the  top  of  the  flies—  The  fly-gallery  is  al>out 
22  to  25  feet  up;  the  gridiron  is  at  the  very 
top,  where  you  draw  the  scenery  out  of  the 
way.  I  agreed  then,  after  having  consulted 
General  Clunie  about  It,. to  raise  this  grid- 
iron, and  he  did  do  It  *  •♦  He  [Oppen- 
helmer] was  to  give  General  Clunie  notice 
when  he  could  put  the  carpenters  there  to 
do  it,  and  be  wanted  General  Clunie  to  do  a 
whole  lot  of  things."  This  testimony  la  not 
denied  by  plaintiff,  but  corroborated,  by  a 
letter  to  Todd  evidently  written  about  the 
Ist  of  May,  1901,  although  not  dated.  In 
this  letter  plaintiff  said:  "Would  ask  Gen- 
eral Clunie  to  wait  a  few  days  for  May  rent. 
There  is  no  performance  between  May  29tli 
and  July  1st,  when  Improvements  can  be 
made." 

Plaintiff  was  present  at  the  theater  8eT> 
eral  times  in  December,  1900.  In  January, 
1901,  he  deposited  the  $3,000  In  Ilea  of  a  bond 
he  was  to  give  defendant  as  security.  In 
February,  1901,  he  had  telegraphic  cronmo- 
nication  with  bis  partner,  Friedlander,  in 
which  be  declined  to  have  Friedlander  as  a 
partner  in  the  business.  He  paid  the  r^it 
monthly  till  May  Ist,  while  all  the  time  in 
the  possession  of  the  premises.  The  lease 
reserved  to  defendant  the  advertising  cur- 
tain privilege.  On  May  26th,  after  the  claim 
of  rescission,  plaintiff  wrote  to  defendant's 
agent  offering  defendant  $500  for  the  cnr- 
tain  privilege.  Later  he  wrote  offering  $1,- 
000,  wlilch  offer  defendant  accepted.  Plain- 
tiff testified  that  during  all  the  time  after 
he  took  possession  of  the  premises  one  White 
was  his  agent  and  manager.  He  was  then 
asked:  "Q.  Mr.  White  tiad  full  means  of 
knowing  the  condition  of  the  premises?  A. 
Mr.  White  was  in  Sacramento.  I  presume 
he  knew  It;  I  don't  know." 

The  court  found  "that  the  gallery  and 
balcony  of  said  premises  were  unsafe,  and 
the  exits  were  so  placed  as  not  to  allow  of 
the  safe  discharge  of  people  in  case  of  a 
panic,  and  that  the  stairways  at  the  emer- 
gency exits  of  the  lower  floor  were  rotten." 
This  finding 'is  broader  than  the  allegations 
of  the  complaint,  but,  disregarding  tbis.  the 
defects  as  found  relate  to  matters  which  were 
seen,  or  could  easily  have  been  seen,  by 
plaintiff  or  his  agent  if  they  had  used  ordi- 
nary diligence.  The  location  of  the  exits,, 
and  the  size  thereof,  were  patent  to  any  oae- 
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That  a  man  engaged  In  the  theater  business 
would  take  possession  of  premises,  orerhanl 
them,  bare  the  galleries  repaired  in  certain 
respects,  and  get  new  carpets  for  the  entire 
theater  and  keep  possession  for  five  months 
during  the  heavy  business  season,  and  not 
discover  the  location  and  size  of  the  exits 
from  the  gallery,  may  be  true,  but  it  is  dif- 
ficult to  believe  it  A  man  of  ordinary  busi- 
ness intelligence  and  prudence  would  know 
these  facts  as  soon  as  he  viewed  the  prem- 
ises. The  exits  and  stairways  were  open  to 
view,  and  we  must  presume  that  plaintiff  saw 
them  when  be  took  possession  of  the  theater. 
While  courts  grant  relief  on  the  ground  of 
fraud  in  clear  cases,  it  is  not  the  ordinary 
rule.  Generally  parties  must  rely  upon  their 
own  judgment  and  investigate  before  making 
contracts.  To  allow  a  party  to  lease  prem- 
ises, take  possession  of  them,  use  them  dur- 
ing the  busy  season,  and  pay  rent  under  the 
lease,  and  then  rescind  the  lease  on  the 
ground  of  fraud  In  its  -inception,  would  re- 
quire a  much  clearer  case  than  that  present- 
ed by  this  record.  If  such  rule  were  applied 
In  tills  case.  It  would  have  to  be  applied  in 
other  cases  of  like  character.  It  would  be 
Impossible  for  a  landlord  to  know  at  what 
particular  time  or  period  a  tenant  might 
elect  to  rescind  the  lease.  Sucb  rule  would 
make  contracts  rest  on  a  very  uncertain 
basis.  It  Is  much  better  that  courts  should 
not  undertake  to  act  as  guardians  of  com- 
petent parties,  but  compel  them  to  stand  by 
the  terms  of  their  contracts. 

It  was  said  by  the  late  Judge  Temple  (and 
approved  by  this  court)  in  Colton  v.  Stan- 
ford, 82  Cal.  30S.  23  Pac.  28,  16  Am.  St  Bep. 
137:  "The  power  to  cancel  a  contract  is  a 
most  extraordinary  power.  It  Is  one  which 
should  be  exercised  with  great  caution— nay, 
I  may  say,  with  great  reluctance — ^unless  in 
a  clear  case.  A  too  free  use  of  this  power 
would  render  all  business  uncertain,  and,  as 
has  been  said,  make  the  length  of  the  chan- 
cellor's foot  the  measure  of  individual  rights. 
The  greatest  liberty  of  making  contracts  is 
essential  to  the  interests  of  the  country.  In 
general,  the  parties  must  look  out  for  them- 
selves."- 

It  is  stated  in  Southern  Development  Co. 
T.  Silva,  125  U.  S.  250,  8  Sup.  Ct  881,  31  L. 
Bd.  678,  that,  in  order  to  Justify  a  court  of 
equity  In  setting  aside  a  contract  on  the 
ground  of  fraudulent  representations,  the 
complaI'"'nt  must  show  by  clear  and  decisive 
proof:  "First,  that  the  defendant  has  made 
a  representation  in  regard  to  a  material  fact; 
secondly,  that  such  representation  is  false; 
thirdly,  that  such  representation  was  not 
actually  believed  by  the  defendant,  on  rea- 
sonable grounds,  to  be  true;  fourthly,  that 
It  was  made  with  Intent  that  it  should  be 
acted  on;  flftbly,  that  it  was  acted  on  by 
complainant  to  his  damage;  and,  sixthly, 
that  In  80  acting  on  it  the  complainant  was 
Ignorant  of  its  falsity,  and  reasonably  be- 
lieved It  to  be  true."* 


This  court  said  in  Colton  v.  Stanford,  82 
Cal.  309,  23  Pac.  28,  16  Am.  St  Rep.  137: 
"A  misrepresentation  as  the  basis  of  rescis- 
sion must  be  material,  but  it  can  l>e  material 
only  .when  it  is  of  such  a  character  that  if 
it  had  not  been  made  the  contract  would 
not  have  been  entered  into.  The  misrepre- 
sentation, it  is  true^  need  not  be  the  sole 
cause  of  the  contract,  but  It  must  be  of  such 
nature,  weight  and  force  that  the  court  can 
say,  'Without  it  the  contract  would  not  have 
been  made.' " 

If  'we  apply  the  above  rules  to  the  facts  of 
this  case,  we  cannot  say  that  without  the 
representations  plaintiff  would  not  have  made 
the  contract  of  lease.  There  is  no  allega- 
tion as  to  the  actual  rental  value,  nor  that 
the  rental  value  was  not  at  the  time  the 
action  was  commenced,  more  than  plaintiff 
was  paying  under  the  lease.  The  complaint 
does  allege  that  the  premises  were  unsafe, 
and  unfitted  for  convening  any  considerable 
number  of  people,  and  unsulted  for  giving 
theatrical  performances.  If  so,  plaintiff  is 
prestuned  to  have  known  of  such  condition 
when  he  took  possession  of  the  premises  and 
examined  them.  The  rule  is  thus  stated  by 
Pomeroy  in  his  work  on  Equity  Jurispru- 
dence (section  803):  "If  after  a  representa- 
tion of  fact,  however  positive^  the  party  to 
whom  it  was  made  institutes  an  inquiry  for 
himself,  has  recourse  to  the  proper  means  of 
obtaining  infonpation,  and  actually  learns 
the  real  facts,  he  cannot  claim  to  have  relied 
upon  the  misrepresentation  and  to  have  been 
misled  by  It  Such  claim  would  simply  be 
untrue.  The  same  result  must  plainly  fol- 
low when,  after  the  representation,  the  par- 
ty receiving  it  has  given  to  him  a  sufficient 
opportunity  of  examining  into  the  real  facts, 
when  his  attention  is  directed  to  the  sources 
of  information,  and  be  commences,  or  pur- 
ports or  professes  to  commence,  an  investiga- 
tion. The  plainest  motives  of  expediency 
and  of  justice  require  that  he  should  be  char- 
ged with  all  the  knowledge  which  he  might 
have  obtained  had  he  pursued  the  Inquiry  to 
the  end  with  diligence  and  completeness. 
He  cannot  claim  that  he  did  not  learn  the 
truth,  and  that  he  was  misled."  And  again 
the  same  author  says  (section  8&1):  "If,  in 
a  contract  of  sale  or  leasing,  representations 
are  made  by  the  vendor  concerning  some 
incidents,  qualities,  or  attributes  of  the  sub- 
ject-matter which  are  open  and  visible,  so 
that  the  falsity  of  the  statement  is  patent 
to  an  ordinary  observer,  and  it  Is  made  to 
appear  that  the  purchaser  at  or  shortly  be- 
fore, the  concluding  bt  the  contract,  had 
seen  the  thing  itself  which  constitutes  the 
subject-matter,  then  a  knowledge  of  the  facts 
is  chargeable  upon  sui!b  party;  he  is  assumed 
to  have  made  the  agreement  knowingly,  and 
cannot  allege  that  he  was  misled  by  the 
false  representations." 

It  is  a  fundamental  rule  In  courts  of  eq- 
uity that  a  party  desiring  to  rescind  must  do 
so  promptly.    Our  Code  provides  (Civ.  Code, 
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{  1601):  "He  must  rescind  promptly  upon 
dlscoTerlng  the  facts  which  entitle  him  to 
rescind  if  be  Is  free  from  duress^  menace, 
tmdue  influence,  or  disability,  and  is  aware 
of  his  right  to  rescind."  And  the  authori- 
ties are  all  to  the  same  effect  Bailey  v. 
Fox,  78  Cal.  396,  20  Pac.  8<58;  Barfleld  v. 
Price,  40  Cal.  535;  Gamble  v.  Tripp,  99  Cal. 
223,  33  Pac.  851;  Marten  v.  Bums  Wine  Co., 
99  Cal.  355,  33  Pac.  1107;  Pomeroy,  Eq.  Jur. 
8  897. 

The  learned  author  last  cited  says:  "The 
person  who  has  been  misled  Is  required,  as 
soon  as  he  learns  the  truth,  with  all  reason- 
able diligence  to  disaffirm  the  contract,  or 
abandon  the  transaction,  and  give  the  other 
party  an  opportunity  of  rescinding  it,  and  of 
restoring  both  of  them  to  their  original  posi- 
tion. He  is  not  allowed  to  go  on  and  derive 
all  possible  benefits  from  the  transaction, 
and  then  claim  to  be  relieved  from  bis  own 
obligation  by  a  rescission  or  a  refusal  to 
perform  on  his  own  part  If,  after  discov- 
ering the- untruth  of  the  representations,  he 
conducts  himself  with  reference  to  the  trans- 
action as  though  it  were  still  subsisting  and 
binding,  he  thereby  waives  all  benefit  of 
and  relief  from  the  misrepresentations." 

It  is  said  in  Grymes  v.  Sanders,  93  U.  S. 
55,  23  L.  Ed.  798:  "Where  a  paity  desires  a 
resclssloti  on  the  ground  of  mistake  or  fraud, 
he  must  upon  the  discovery  of  the  facts, 
at  once  announce  his  purpo^  and  adhere  to 
it  If  he  is  silent  and  continues  to  treat 
the  property  as  his  own,  he  will  he  held  to 
have  waived  the  objection,  and  will  be  as 
conclusively  bound  by  the  contract  as  If 
the  mistake  or  fraud  had  not  occurred." 

So  in  Commissioners  v.  Younger,  29  Cal. 
177,  the  court  said:  "A  court  of  equity  will 
not  relieve  a  party  from  a  contract  on  ac- 
count of  misrepresentation  when  no  confi- 
dential relation  exists  between  the  parties, 
n  nd  where,  the  means  and  sources  of  knowl- 
edge being  equally  accessible  and  open  to 
both,  the  party  complaining  has  no  right  to 
place  reliance  upon  the  statement  of  the 
other;  for  the  law  aids  the  vigilant  not  the 
Idle,  and  will  not  undertake  the  care  of  per- 
sons who  will  not,  with  the  means  at  hand, 
take  care  of  themselves." 

In  this  case  the  plaintiff  knew,  or  had  the 
means  of  knowing,  the  condition  of  the  exits 
and  stairways  when  he  took  possession  of 
the  property.  At  every  performance  given  In 
the  theater  he  must  have  known  whether  or 
not  the  exits  were  sufficient  to  allow  the 
gallery  to  be  emptied  in  proper  time.  He 
must  have  given  many  performances  each 
month.  If  he  did  not  by  the  use  of  his  eyes, 
and  the  constant  experience  of  using  the 
property  for  the  purposes  for  which  it  was 
leased,  discover  the  alleged  defects  until  the 
latter  part  of  April,  1901,  he  cannot  now  call 
for  the  aid  of  the  court  in  this  form  of  ac- 
tion to  relieve  him  from  his  gross  negli- 
gence. He  will  not  be  allowed  to  affirm  the 
contract  during  the  winter  months  and  dis- 


affirm It  when  the  dull  season  begins.  He 
claims  to  have  notified  plaintiff  the  middle  or 
latter  part  of  April  of  his  intention  to  re- 
scind. He  must  have  changed  his  mind, 
because  we  find  him  afterwards  writing  to 
ask  defendant  to  wait  a  few  days  for  the 
May  rent,  and  the  latter  part  of  May  he  of- 
fered $1,000  to  defendant  for  the  curtain  priv- 
ilege. He  was  then  trying  to  sell  the  lease 
or  make  some  disposition  of  it  to  one  Bar- 
ton. In  his  letter  to  Todd  he  said:  "I  have 
decided,  in  order  to  close  this  matter  at  once, 
to  offer  $1,000  for  that  curtain  privilege. 
Kindly  let  me  know,  as  I  would  like  to  phone 
to  Barton  to  come  up,  and  also  send  a 
check  for  last  month's  rent  and  close  the 
deal." 

It  is  evident  that  in  the  latter  part  of 
May,  when  this  letter  was  written,  the  plain- 
tiff was  not  adhering  to  his  attempted  re- 
scission. He  was  treating  the  lease  as  valid. 
If  he  could  make  money  by  keeping  It  as  a 
valid  lease,  he  evidently  then  intended  to  do 
so.  If  he  could  not,  he  desired  to  rescind. 
He  will  not  be  allowed  to  blow  hot  and  cold 
at  the  same  time.  If  plaintiff  rescinded  the 
lease  In  April,  1001,  he  afterwards  waived 
any  such  attempted  rescission  by  his  conduct 
in  saying  he  Intended  to  pay  rent  and  agree- 
ing to  pay  $1,000  for  the  curtain  privilege. 
The  curtain  privilege  would  have  been  no 
use  to  him  If  his  lease  was  gone.  If  be  bad 
no  lease  in  the  latter  part  of  May,  it  cowld 
not  matter  to  him  as  to  the  right  to  curtain 
advertisements  let  by  defendant  to  others. 

The  lower  court  seems  to  have  placed  con- 
sideroble  reliance  upon  a  report  of  the  grand 
Jury  of  Sacramento  county  made  In  May. 
1899,  by  which  report  attention  was  called 
to  the  unsafe  condition  of  the  theater.  The 
report  was  hearsay  and  was  not  admissible 
for  any  purpose.  We  know  of  no  law,  and 
none  has  been  called  to  our  attention,  by 
which  a  grand  Jury  has  Jurisdiction  over  pri- 
vate property.  It  was  of  no  more  force  than 
If  made  by  any  other  body  of  men  In  their 
private  capacity. 

If  what  has  been  said  is  correct  the  Judg- 
ment and  order  should  be  reversed. 

We  concur:  CHIPMAN,  0.;   HAYNES.  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  are  reversed: 
SUAW,  J.;  ANGELLOTTI,  J.;  VAX 
DYKE,  J. 


(142  Cal.  308) 
ANGr.O-C.ALIFORNIAN  BANK.  Limited,  t. 

CERF  et  al.    (L.  A.  1,181.)* 
(Supreme  Court  of  California.    Feb.  20,  19<H.) 

MORTGAGE    POREX^LOSURE  —  SAL.B    OP     SEPA- 
RATE PARCELS— VALIDITY— REDEMPTION. 
1.  Though   Code  Civ.   Proc.  {  (594.   provides 
that  in  foreclosing  a  mortgage,  where  the  sale 
is  of  real  property  consisting  of  several  known 

•Rehearing  denied  March  21,  19<H. 

1 1.  See  Mortgages,  vol.  35,  Cent.  Dig.  (  1515. 
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lots,  they  must  be  sold  separately,  where  such 
lots  are  offered  separately,  and  there  is  no  bid, 
the  property  may  then  be  sold  as  a  whole. 

2.  Where  several  parcels  are  to  be  sold  on 
the  foreclosure  of  a  mortgage,  the  sheriff,  hav- 
ing failed  to  obtain  any  offer  for  the  separate 
parcels,  is  not  required,  in  the  absence  of  a 
request  therefor,  to  offer  the  property  in  com- 
binations of  parcels  before  offering  it  as  a 
whole. 

3.  WTiere  a  sale  of  property  on  foreclosure  of 
a  mortgage  is  legally  made,  it  will  not  be  set 
aside  because,  to  redeem  any  of  the  property, 
the  mortgagor  must  redeem  all. 

4.  Where  a  judgment  of  foreclosure  of  a 
mortgage  did  not  specify  the  character  of  mon- 
ey for  which  the  property  should  be  sold,  the 
sheriff's  notice  of  sale  for  "gold  coin  of  the 
United  States"  was  not  such  a  departure  from 
the  terms  of  the  judgment  as  to  require  the 
setting  aside  of  the  sale. 

Department  1.  Appeal  from  Superior 
Court,  San  Luis  Obispo  County;  K  P.  Un- 
angst.  Judge. 

Action  by  the  Anglo-Callfornian  Bank,  Lim- 
ited, against  Moses  Cerf  and  another.  From 
an  01  ..er  denying  the  motion  of  defendant 
Ernest  Cerf  to  set  aside  a  sale  of  real  prop- 
erty, he  appeals.    AflBrmed. 

J.  J.  Burt,  Venable  &  Goodchild,  and  Mar- 
cel E.  Cerf,  for  appellant.  Jesse  W.  Lilien- 
thal  and  W.  H.  Spencer,  for  respondent 

ANGELLOTTI,  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court  of  San  Luis 
Obispo  county  denying  the  motion  of  appel- 
lant, one  of  the  defendants  In  this  action,  to 
set  aside  a  sale  of  real  property  made  by 
the  sheriff  to  the  plaintiff,  under  an  order  of 
sale  issued  out  of  said  court  upon  a  Judg- 
ment rendered  therein  for  the  foreclosure  of 
two  mortgages  held  by  plaintiff  as  security 
for  an  indebtedness  due  it  from  defendant 
Moses  Cerf. 

The  sheriff  made  the  sale  on  the  21st  day 
of  April,  1900,  and  appellant,  on  October 
20,  1000,  gave  notice  that  he  would  make 
this  motion  on  October  27,  1900,  specifying 
various  grounds,  the  principal  one  being  that 
the  sale  was  Irregular  in  that  "the  said  sale 
was  of  real  property  consisting  of  several 
known  lots  or  parcels  not  contiguous  and 
widely  separated  from  each  other,  and  that 
the  said  lots  and  parcels  were  not  sold  sep- 
arately, as  Is  required  by  law,  but  In  one 
mass,  and  as  a  whole."  The  Judgment  did 
not  contain  directions  as  to  the  order  in 
which  the  property  should  be  sold.  The  rec- 
ord falls  to  show  how  the  property  was  de- 
scribed In  the  mortgages,  but  it  appears 
therefrom  that  In  the  Judgment,  order  of  sale, 
notice  of  sale,  and  return  of  sale,  the  land 
was  described  by  19  separate  descriptions. 
Seven  of  these  descriptions  Included  various 
legal  subdivisions  of  country  fanning  and 
grazing  lands  la  township  30  S.,  range  15  E. 
of  Mt.  Diablo  meridian,  lying  contigucuis  to 
one  another;  nine  included  various  legal  sub- 
divisions of  the  same  character  of  lands  In 
township  27  S.,  ranges  10  and  11  B.  of  Mt 
Diablo  meridian,  not  all  of  which  were  con- 


tiguous to  one  another;  and  three  Included 
lots  In  the  town  or  city  of  San  Luis  Obispo. 
It  appears  from  the  evidence  that  the  sheriff 
first  offered  the  property  for  sale  by  the  19 
separate  descriptions,  and  received  no  bid  for 
any  of  said  lots  or  parcels  of  land,  and  tiiat  he 
then  offered  all  of  the  property  In  one  parcel, 
whereupon  plaintiff  became  the  piu^haser  for 
the  sum  of  $27,000,  which,  after  the  deduc- 
tion of  costs,  left  a  deficiency  of  $1,980.74 
due  on  the  Judgment.  It  further  appeared 
that  one  of  the  attorneys  for  the  appellant 
was  present  at  the  sale,  and  made  no  sugges- 
tion as  to  the  method  of  sale. 

The  statute  requh:«s  that  where  the  sale  is 
of  real  property,  "consisting  of  several  known 
lots  or  parcels,  they  must  be  sold  separate- 
ly." Section  694,  Code  Civ.  Proc.  It  is  ad- 
mitted that  a  sale  of  separate  parcels  en 
masse.  In  disregard  of  the  requirements  of 
the  statute,  Is  not  void,  but  only  voidable, 
and  subject  to  be  set  aside  on  timely  appli- 
cation; and,  further,  that  a  sale  en  masse 
Is  not  forbidden  where  the  parcels  cannot  be 
separately  sold.  It  was  said  In  Marston  v. 
White,  91  Cal.  37,  27  Pac.  588:  "But  while 
the  rule  declared  by  the  Code  as  above  is  con- 
trolling and  should  be  strictly  followed,  still 
it  cannot  be  held  to  apply  where  each  dis- 
tinct parcel  Is  first  offered  for  sale  separately 
and  no  bids  are  received.  In  such  case,  the 
property  may  then  be  offered  and  sold  as  a 
whole,  and  the  sale  will  be  upheld,  unless 
other  reasons  appear  for  setting  It  aside." 
See,  also,  Connick  v.  Hill,  127  Cal.  182,  59 
Pac.  832;  Hibernia  Sav.  &  Loan  Society  v. 
Behnke,  121  Cal.  339,  53  Pac.  812;  Freeman 
on  Executions,  §  296.  The  theory  of  appel- 
lant 1^,  however,  that  there  were  here  only 
three  different  pieces  or  parcels  of  land, 
widely  separated  from  each  other  and  not 
contiguous,  and  that  the  sheriff  should  have 
offered  each  of  the  three  lots  separately. 
The  only  evidence  introduced  by  appellant  to 
show  that  there  were,  in  fact  only  three  par- 
cels of  land,  was  the  affidavit  of  Moses  Cerf, 
whei-ein  it  Is  said  that  the  property  "consist- 
ed of  three  different  pieces  or  parcels  of 
land  widely  separated  from  each  other  and 
not  contiguous."  The  afiiant  carefully  ab- 
stained from  saying  that  the  property  con- 
sisted of  three  "known"  lots  or  parcels,  and, 
so  far  Tas  appears  from  the  affidavit  the  divi- 
sion by  him  into  three  parcels  was  purely 
arbitrary  (except  so  far  as  the  general  loca- 
tion of  the  property  was  concerned),  and 
without  regard  to  Its  occupation  and  use. 
The  affidavit  of  Victor  II.  Woods  related  sole- 
ly to  the  general  location  of  the  property. 
The  affidavit  of  Cerf  affirmatively  shows  that 
one  of  the  so-called  parcels  consisted  of  "sev- 
eral town  lots  in  the  city  of  San  Luis  Obispo, 
upon  which  is  a  brick  building  used  for 
stores,  and  an  opera  house,  and  several  wood- 
en warehouses,"  Indicating  several  known 
lots  or  parcels.  It  does  not  appear  from  the 
affidavit  that  the  various  legal  subdivisions 
of  country  farming  and  grazing  lands  in  ei- 
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ther  of  the  so-called  parcels  were  so  occu- 
pied as  to  be  united  into  one  tract.  Tlie 
descriptions  show  that  those  in  township  30 
are  contiguous,  and  could  be  so  united  as  to 
form  one  irregularly  shaped  tract,  but  that 
those  in  township  27  could  not  be  so  united. 
So  far  as  appears,  the  country  land  consisted 
entirely  of  various  legal  subdivisions  of  un- 
occupied land.  Clearly,  it  cannot  be  said 
that  it  was  made  to  appear  that  the  property 
sold  consisted  of  only  3  known  parcels  of 
land,  or  that  It  did  not,  in  fact,  consist  of  19 
distinct  parcels  as  described  In  the  Judgment. 
The  real  contention  of  appellant  in  this  be- 
half would  then  seem  to  be  that  the  sheriff, 
having  failed  to  obtain  any  offer  for  the 
separate  parcels,  should  have  offered  the 
property.  In  combinations  of  parcels,  placing 
the  town  property  In  one  offer,  the  property 
in  township  30  in  another,  and  the  property 
in  township  27  in  the  third.  Considering  the 
difference  In  character  of  the  property,  and 
the  fact  that  these  three  lots  of  property 
were  situated  at  a  considerable  distance  from 
one  another,  such  combinations  might  have 
been  appropriate,  bat  the  mandate  of  the 
statute  did  not  require  them  to  be  made  by 
the  sheriff,  in  the  absence  of  a  request  by 
some  party  interested,  unless  they  constituted 
separate  "known  parcels,"  which,  as  we  have 
already  seen,  has  not  been  made  to  appear. 
In  fact,  the  descriptions  themselves  demon- 
strate that  there  were  more  than  three  sep- 
arate and  distinct  parcels  of  land.  "When  a 
party  comes  Into  court  and  asks  to  set  aside 
a  sale,  the  burden  is  upon  him  to  show 
such  an  irregularity  or  material  departure 
from  the  statute  as  will  Justify  the  court  In 
setting  it  aside."  Oonnlck  v.  Hill,  127  Cal. 
165,  59  Pac.  833.  It  cannot  be  said,  from 
the  showing  here  made,  that  the  conditions 
which  would  authorize  the  sale  of  all  of  the 
property  together  did  not  exist. 

Inadequacy  of  price  was  not  one  of  the 
grounds  for  the  setting  aside  of  the  sale, 
specified  In  the  notice  of  motion,  and,  as  has 
been  said,  is  not  sufficient  ground  upon  which 
to  annul  a  sale,  particularly  under  our  prac- 
tice, when  a  Judgment  debtor  Is  allowed  to 
redeem.  Connick  v.  Hill,  supra.  The  show- 
ing as  to  value  at  the  time  of  the  sale  was 
so  weak  as  to  be  practically  no  showing  at 
all.  In  this  connection  it  may  be  stated  that 
there  Is  no  Intimation  that  a  larger  sum  could 
have  been  obtained  for  the  property  if  the 
land  had  been  sold  In  the  manner  now  sug- 
gested by  appellant,  or  that  any  injury  re- 
sulted to  the  defendants  from  the  method 
pursued. 

If  the  sale  was  legally  made,  there  Is,  of 
course,  nothing  In  api)ellant's  contention  that 
the  sale  should  be  set  aside  simply  because, 
In  order  to  redeem  any  of  the  property,  he 
must  redeem  all. 

The  Judgment  did  not  spedfy  the  character 
of  money  for  which  the  property  should  be 
sold,  but  the  sheriff  noticed  It  for  sale  to 
the  highest  bidder  for  "gold  coin  of  the  Unit- 


ed States,"  and  so  sold  It  It  is  claimed  that 
this  was  such  a  departure  from  the  terms  of 
the  Judgment  as  to  require  the  setting  aside 
of  the  sale.  We  are  unable  to  see  how,  un- 
der the  conditions  existing  In  this  country, 
the  departure  was  at  all  material,  or  how, 
by  any  possibility,  it  "could  have  Imposed  a 
burden  which  the  Judgment  and  the  law  did 
not  authorize."  No  such  burden  Is  pointed 
out  by  appellant. 

It  is  urged  that  the  description  of  the 
property  to  be  sold  was  Indefinite,  uncwtaln, 
and  imperfect.  The  description  In  the  notice 
was  precisely  the  same  as  that  contained 
In  the  Judgment.  We  have  examined  these 
descriptions,  and,  so  far  as  the  record  sho'ws. 
they  cannot  be  said  to  fail  to  sufficiently  iden- 
tify the  land  to  be  sold. 

It  Is  said  that  it  appears  that  the  sherift, 
when  offering  the  land  in  19  separate  parcels, 
failed  to  refer  to  the  reservation  of  certain 
portions  excepted  from  the  effect  of  the  de- 
cree. We  are  unable  to  so  construe  his  re- 
turn of  sale,  and  find  nothing  in  the  record 
to  Indicate  that  he  did  as  claimed. 

The  order  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DTKBk  J. 


at2  CaL  SIS) 
PEOPLE  V.  KELSO.    (Cr.  No.  1,070.) 
(Supreme  Court  of  California.    Feb.  24,  1901.) 

BURGLARY— LOCOS  DELICTI— PLEADING  AND 
PROOF. 

1.  An  information  alleged  the  commission  of 
the  burglary  by  entry  of  the  "house,  room, 
apartment."  etc.,  of  Q.,  "being  known  and  des- 
ignated as  room  No.  32  of  the  building  situated 
at  No.  406  S.  street"  in  a  certain  city.  Held, 
that  the  description  of  the  place  of  the  bur- 
glary was  sufficient  without  the  number  of  the 
room,  so  that  it  was  unnecessary  to  prove  such 
number. 

Department  2.  Appeal  from  Superim: 
Court,  City  and  County  of  San  Francisco; 
Tbos.  J.  Lennon,  Judge. 

Joseph  L.  Kelso  was  convicted  of  bur- 
glary, and  appeals.    Affirmed. 

Fuller  &  Cbappel,  for  appellant.  U.  & 
Webb,  Atty.  Gen.,  C.  N.  Post,  Dep.  Atty. 
Gen.,  Lewis  F.  Bylngton,  Dlst.  Atty.,  and  L. 
B.  Wilson,  for  the  People. 

McFARLAND,  J.  The  defendant  was 
convicted  of  burglary,  and  appeals  from  the 
Judgment  and  from  an  order  denying  bis 
motion  for  a  new  trial. 

The  only  point  made  by  appellant  which 
calls  for  special  notice  is  that  there  was  a 
failure  of  the  prosecution  to  prove  the  al- 
leged locus  delicti.  This  point  rests  upon 
the  fact  that  it  is  averred  in  the  Information 
that  the  alleged  offense  was  committed  by 
burglariously,  etc.,  entering  the  "house, 
room,  apartment,  tenement,  shop,  watw- 
bouse,  store,  and  building  of  one  M.  B. 
Quigg,  being  known  and  designated  as  room 
No.  32  of  that  certain  building  situated  at 
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No.  406  Sutter  street,  In  the  city  and  county 
of  San  Francisco,"  and  that  there  was  no  ev- 
idence that  the  premises  of  Miss  Qulgg  were 
designated  as  "room  No.  32."  This  conten- 
tion is  not  maintainable.  The  information 
contained  a  sufficiently  full  description  of 
the  place  where  the  burglary  was  alleged  to 
have  been  committed.  Independent  of  the 
plirase  giving  to  It  a  certain  number.  It 
gave  the  name  of  the  street  and  the  nujnt>er 
of  the  bouse  thereon  in  which  Miss  Quigg 
had  her  apartments,  which  were  shown  by 
.  the  evidence  to  have  been  used  as  a  mil- 
linery establisbment,  and  alleged  that  the 
burglary  was  committed  in  the  "room,  apart- 
ment, tenement,  shop,"  etc.,  of  the  said  Miss 
Quigg  In  said  bouse  on  Sutter  street;  and  the 
evidence  was  that  it  was  committed,  if  at 
all,  at  said  place  so  described.  It  is  impos- 
sible that  the  mere  neglect  of  the  prosecu- 
tion to  prove  the  unnecessary  averment  of 
the  number  of  her  apartments  could  have 
deprived  appellant  of  any  of  his  rights,  or 
prevented  him  from  having  a  fair  trial. 

The  point  that  In  other  respects  the  evi- 
dence was  not  sufficient  to  warrant  the  con- 
viction of  appellant  Is  not  tenable.  No 
doubt,  a  plausible  argument  migbt  have 
been  made  to  the  Jury  against  the  sufficiency 
of  the  evidence  to  Justify  a  verdict  of  guilty, 
but  there  certainly  was  such  evidence  tend- 
ing to  show  appellant's  guilt  as  put  the 
question  of  his  guilt  or  Innocence  clearly 
within  the  Judgment  of  the  Jury. 

The  order  and  Judgment  appealed  from  are 
affirmed. 

We  concur:    BEATTY,  C.J.;  LORIGAN,J. 


(142  Cal.  322) 

ROSE  et  al.  v.  ME8MER  et  al.    (U  A. 

1.192.)* 

(Supreme  Court  of  Oalifornia.    Feb.  23,  1901.) 

WATER  RIGHTS  AND  IRRIQATION— PARTITION 
—PRIORITY— ADVERSE  USER— BVIDENCB-ES- 
TOPPELr-FINDINGS  —  CONSISTENCY  —  REGU- 
LARITY—APPEAL,. 

1.  In  determining  the  sufficiency  of  evidence 
to  support  findings,  it  must  be  construed  fa- 
vorably to  support  the  findings. 

2.  On  partition  amon^  co-tenants  of  a  tract 
of  land  to  which  pertained  riparian  rights  to 
water  for  irrigation  the  land  was  classified, 
each  co-tenant  receiving  a  proportionate  share 
of  each  clasH,  and  the  prior  right  to  all  the 
water  needed  for  irrigation  was  attached  to 
the  first-class  land,  each  owner  of  such  land 
being  given,  not  a  certain  amount  of  water, 
but-  a  share  of  the  water  in  proportion  to  his 
share  of  the  land.  Held  that,  though  some  of 
the  allotments  of  first-class  land  did  not  abut 
on  the  stream,  the  effect  of  the  partition  was 
merely  to  cut  off  the  land  not  classified  as 
firf>t  class  from  participation  in  the  riiiaiian 
riRhtR  formerly  appertaininR  to  the  entire  tract, 
Init  that  it  did  not  chauKc  the  water  right 
from  a  riparian  right  to  a  right  appurtenant. 

.'!.  In  a  suit  for  partition  of  land  to  which 
attached  riparian  rights  to  water  for  irriga- 
tion it  was  unnecessary  to  mention  such  rights 
in  the  complaint,  as  they  were  part  of  the 
land. 


*ReheulDg  dented  March  24,  1904. 


4.  Where  land,  having  riparian  rights  to  wa- 
ter for  irrigation  attached,  was  partitioned,  no 
division  of  water  being  made,  the  right  to  wa- 
ter remained  in  the  nature  of  a  right  in  com- 
mon, so  that  use  of  it  by  an  owuer  of  land 
entitled  to  share  in  its  use  could  not  be  con- 
sidered hostile  to  the  rights'  of  other  owners, 
uuless  characterized  by  much  greater  manifes- 
tations of  hostile  intent  and  more  serious  det- 
riment than  would  be  necessary  if  the  hostile 
claimant  had  no  common  right. 

5.  A  riparian  owner  may  go  on  land  of  an- 
other further  up  the  stream,  and,  with  such 
other's  consent,  there  divert  water  for  use  on 
his  riparian  land  without  thereby  necessarily 
exercising  any  other  than  his  riparian  right; 
the  question  of  whether  such  act  is  or  is  not 
to  be  considered  an  attempt  to  make  an  ap- 
propriation of  water  independent  of  bis  riparian 
rights  being  governed  by  the  circumstances. 

6.  Where  land  to  which  appertained  riparian 
rights  for  irrigation  was  partitioned,  no  divi- 
sion of  the  riparian  rights  beiug  made,  no  own- 
er of  a  portion  of  the  land  after  partition  was 
entitled  to  the  full  flow  of  the  stream  through 
his  land,  but  only  to  so  much  of  the  water  as 
was   reasonably   necessary  for  use. 

7.  Where  it  was  claimed  that  a  right  to  wa- 
ter for  irrigation  had  been  acquired  by  ad- 
verse user,  a  finding  that  the  water  was  used 
on  a  certam  area  of  land,  but  not  going  to  the 
amount  used,  was  immaterial. 

8.  Land  to  which  riparian  irrigation  rights 
pertained  was  partitioned  by  being  classified, 
the  first-class  land  being  given  a  prior  right 
to  water  necessary  for  irrigation  of  such  lands. 
There  was  often  more  than  was  -necessary  for 
this  purpose.  In  a  suit  in  which  owners  of 
third-class  land  claimed  to  have  acquired  a 
right  to  water  to  irrigate,  their  land  by  ad- 
verse use,  the  court  found  that  such  owners  be- 
lieved that  they  had  acquired  such  right,  and 
alsotfound  that  their  use  of  water  was  in  rec- 
ognition of  the  rights  of  the  owners  of  first- 
clnss  lands.  Held,  that  the  findings  were  not 
inconsistent,  it  being  presumable  that  the  first 
finding  meant  that  the  owners  of  third-class 
lands  merely  believed  they  had  a  right  to  the 
use  of  stu-plus  water  not  needed  on  first-class 
land. 

9.  Regarding  the  claim  of  the  owners  of 
third-class  land  as  extending  only  to  surplus 
water  no  estoppel  was  raised  against  owners  of 
fir.«t-rlass  lands. 

10. 1.and  having  irrigation  rights  appertain- 
ing thereto  was  partitioned  by  being  class- 
ified, land  of  the  first  class  being  given  prior 
right  to  water  for  Irrigation.  At  the  time  of 
partition  certain  owners  of  parts  of  the  land 
bad  obtained  by  deed  from  an  upper  riparian 
proprietor  the  right  to  construct  a  ditch  across 
his  land  to  convey  water  to  their  lands,  and 
after  partition  used  the  ditch  to  convey  water 
to  their  first-class  lands,  and  at  times  to  their 
third-class  lands.  Eventually  they  cfaimed  to 
have  acquired  by  adverse  use  a  right  as  against 
other  owners  of  first-class  lands  to  nse  water 
on  their  third-class  lands.  Held,  that  the  use 
of  .water  through  the  ditch,  under  the  deed,  was 
not  necessarily  adverse. 

11.  Proof  of  ancient  nse  ot  a  right  does  not 
give  rise  to  a  conclusive  presumption  of  a 
grant  where  the  use  is  not  adverse  or  con- 
tinuous, and  prior  rights  of  other  parties  are 
continually  recognized. 

12/  On  appeal  merely  from  an  order  denying 
n  motion  for  a  new  trini,  the  terms  of  the  de- 
cree cannot  be  questioned. 

13.  On  appeal  merely  from  an  order  denying  a 
motion  for  a  new  trial,  the  question  of  the  cor- 
rectness of  a  conclusion  of  law  cannot  be 
raised. 

14.  Where  the  findings  of  the  trial  court  were 
in  five  separate  volumes,  each  of  which  was 
in  the  judgment  roll,  each  identified  by  the 
signature  of  the  clerk   showing  filing   ot  the 
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same,  and  the  language  at  the  end  of  each 
Tolame  and  the  beginning  ot  the  next  showed 
they  were  one  continuous  document,  the  failure 
of  the  judge  to  sign  any  but  the  last  volume 
was  not  error. 
15.  On  appeal  in  a  case  inyolving  numerous  is- 
sues, and  consuming  much  time  and  inToIving 
^eut  expense  in  trial,  a  new  trial  of  all  the 
issues  will  not  be  ordered  because  a  finding  on 
a  single  issue  of  minor  importance  is  foimd 
unsupported  by  the  evidence. 

Department  1.  Appeal  from  Superior 
Court,  Los  Angeles  County:  M.  T.  Allen, 
Judge. 

Action  by  Anderson  Rose  and  others 
against  Louis  Mesmer  and  others.  There 
was  a  decree  for  plaintiffs,  and  from  an  or- 
der denying  a  motion  for  a  new  trial  Jose 
Antonio  Machado  and  others,  defendants, 
appeal.    Reversed  in  part 

See  C6  Pac.  594. 

Lee  &  Scott  and  Graves,  O'Melveny  & 
Shanklaud,  for  appellants.  Clarence  A.  Mil- 
ler, M.  J.  McGarry,  Jos.  L.  Murphy,  J.  Wise- 
man MacDonald,  and  R.  H.  P.  Variel,  for 
respondents. 

SHAW,  J,  This  is  an  appeal  by  17  de- 
fendants from  an  order  denying  their  motion 
for  a  new  trial.  It  is  claimed  that  the  find- 
ings are  in  many  particulars  unsupported  by 
the  evidence.  The  parties  are  very  numer- 
ous, and  the  issues  exceedingly  complicated, 
so  that  it  is  impossible,  without  unduly  ex- 
tending this  opinion,  to  give  anything  like  a 
complete  statement  of  the  various  features 
of  the  case. 

The  object  of  the  suit  vras  to  determine 
the  respective  rights  of  all  the  parties  to  the 
waters  of  Ballona  creek,  in  Los  Angeles  coun- 
ty, and  toenjoin  certain  defendants  from  using 
more  of  the  water  than  their  just  proportion. 
The  plaintiffs  and  certain  of  the  defendants, 
including  those  who  appeal,  each  owned  par- 
cels of  land  which  are  a  part  of  a  Mexican 
grant  known  as  "Rancho  La  Ballona."  This 
ranch  contains  about  14,000  acres  of  land 
Ijordering  on  the  Pacific  Ocean,  and  extend- 
ing from  the  ocean  up  the  creek  on  each  side 
thereof  for  a  distance  of  several  miles.  The 
other  parties  own  land  further  up  the  creek, 
and  abutting  thereon,  or  on  affluents  there- 
of, and  comprising  Mexican  land  grants 
known  respectively  as  "Rincon  de  los  Bue- 
yes,"  "Las  Olenegas,"  and  "La  Clenega 
0'  Paso  de  la  Tljera,"  the  Los  Bueyea  being 
next  above  La  Ballona,  and  the  other  two 
adjoining  Los  Bueyes,  and  further  up  the 
stream.  The  controversy  on  this  appeal  is 
in  regard  to  the  rights  of -those  parties  only 
who  own  portions  of  Rancho  la  Ballona.'  In 
the  year  1803  an  action  entitled  "Young  et 
al.  V.  Machado  et  al.,"  for  the  partition  of 
the  Ballona  ranch,  was  begun  in  the  dis- 
trict court  of  Los  Angeles  county.  At  and 
before  that  time  certain  persons  owning  un- 
divided interests  in  the  Ballona  ranch,  and 
having  possession  of  separate  parcels  there- 
of, had  made  a  dam  in  the  creek  at  a  point 


on  the  LoB  Bueyes  ranch  above  the  line  of 
the  Ballona  ranch,  and  had  built  a  ditch 
leading  from  the  dam  to  the  tracts  in  tbeir 
possession,  by  means  whereof  they  conduct- 
ed the  w^ater  of  the  creek  from  the  dam  to 
the  land  they  occupied  in  the  Ballona  ranch. 
These  persons  were  the  predecessors  in  in- 
terest of  the  appellants  herein.  Q^e  final 
decree  in  the  partition  suit  was  made  In 
1868<.  In  the  meantime,  on  November  7, 
1867,  these  predecessors  of  appellants  ob- 
tained from  Francisco  Higuerra,  then  the 
owner  of  the  Los  Bueyes  ranch,  a  deed 
granting  the  right  to  take  out  water  on  bis 
land  and  conduct  it  over  bis  land  through 
the  ditch  to  the  Ballona  ranch  lands  occu- 
pied by  the  grantees.  The  referees'  report, 
and  the  decree  confirming  the  same  in  the 
partition  suit,  divided  the  laud  into  four 
classes,  designated,  respectively,  first-class 
irrigable  land,  comprising  1,473  acres:  sec- 
ond, land  susceptible  of  cultivation  without 
Irrigation,  and  so  lying  as  to  be  irrigable  if 
there  were  water  enough  In  the  creek,  here- 
in designated  as  second-class  land,  compris- 
ing 1,581  acres;  third,  pasture  land;  and, 
fourth,  tide,  swamp,  and  drifting  sand  hill 
land.  It  attached  the  right  to  all  the  water 
of  the  creek,  so  far  as  needed  therefor,  to 
the  flrst-class  lands,  and  set  off  to  each  ten- 
ant in  common  a  portion  of  the  flrst-class 
land  in  severalty,  with  its  due  proportion  of 
the  water  of  the  creek,  in  lieu  of  his  pre- 
vious undivided  interest  in  such  flrst-class 
land.  The  second,  third,  and  fourth  class 
lands  are  also  divided  in  like  manner.  The 
decree  made  no  division  of  the  water  among 
the  owners  of  the  first-class  land,  but  de- 
clared that  each  owned  a  share  of  the  wa- 
ter In  proportion  to  his  Interest  in  the  land. 
The  language  is  not  expressly  as  above 
given,  but  this  is  the  effect  of  the  judgment. 
Nothing  is  said  in  the  decree  or  report  con- 
cerning the  ditch  above  mentioned,  nor  was 
there  any  mention  of  the  creek,  or  of  any 
water  rights  therein,  in  the  complaint  or 
elsew^here  in  the  record,  except  in  the  re- 
port of  the  referee  and  in  the  final  decree. 
It  appears  from  the  evidence  that  at  that 
time  there  were  several  ditclies  in  use  by 
wliich  water  of  the  creek  was  diverted  and 
used  to  irrigate  i>ortions  of  the  ranch. 

The  ditch  mentioned  in  the  grant  from 
Iliguerra  was  and  still  is  known  as  the  "up- 
per ditch,"  and,  with  some  changes  in  route 
and  in  the  point  of  diversion,  it  has  been 
maintained  and  used,  as  occasion  required, 
ever  since  the  year  1866.  It  was  so  located 
that  by  means  of  it  the  water  of  the  creek 
could  be  used  for  the  irrigation  of  some  por- 
tions of  the  third-class  or  pasture  land  own- 
ed by  appellants  and  their  predecessors  after 
the  partition.  These  parties  used  the  ditch 
to  carry  water  from  the  point  of  diversion  in 
the  Los  Bueyes  ranch  down  to  their  first- 
class  lands  in  the  Ballona  ranch,  and  in  con- 
nection with  the  use  of  the  water  on  those 
lands  they  have  also  from  time  to  time,  ever 


Digitized  by 


Google 


Cal.) 


ROSE  T.  MESMEB. 


907 


since  the  construction  of  the  ditch,  used  the 
water  for  irrigating  portions  of  their  third- 
class  land.  The  appellants  now  claim  that 
this  use  of  the  water  on  third-class  lands 
has  been  continuous,  or  as  nearly  so  as  the 
demands  for  irrigation  required,  and  adverse 
to  the  rights  of  all  the  other  owners  of  first- 
class  lands  under  the  partition  decree,  so 
that  by  reason  of  this  use  they  now  have  a 
prescriptive  right  to  the  use  on  their  third- 
class  land,  which  is  superior  to  the  common 
right  of  the  other  owners  of  flrst-class  lauds 
to  the  waters  of  the  creek.  The  respondents 
claim  that  this  use  on  third-class  lands  has 
not  been  continuous,  nor  attended  by  all  the 
other  elements  and  characteristics  which, 
under  the  circumstances,  would  be  necessary 
to  constitute  an  adverse  use  of  that  descrip- 
tion of  property,  and  that  it  is  not  adverse 
to  their  rights  to  use  the  water  on  both  first- 
class  lands  and  second-class  lands.  The 
finding  was  against  the  appellants  on  this 
proposition,  and  this  finding  is  the  principal 
one  challenged  as  lacking  support  In  the  evi- 
dence. 

Upon  an  examination  of  the  record  we 
are  of  the  opinion  that,  so  far  as  first-class 
lands  are  concerned,  this  finding  is  sustained 
by  sufficient  evidence.  There  is  much  evi- 
dence to  the  contrary,  it  is  true.  A  conflict 
of  evidence  usually  occurs  in  cases  of  tliis 
character,  and  in  such  cases  it  is  the  prov- 
ince of  the  trial  court  to  determine  the  truth 
of  the  matter.  This  court  is  obliged  to  give 
to  the  evidence  the  construction  most  favor- 
able to  the  support  of  the  findings.  It  would 
serve  no  useful  purpose  to  review  the  evi- 
dence in  detail.  It  covers  many  pages  of 
the  transcript,  and  it  is  sufficient  to  say  tiiat 
there  is  enough  evidence  to  justify  the  find- 
ing of  the  court  on  this  point  There  are 
some  general  propositions  wliich  may  be 
stated  for  the  purpose  of  explaining  our  con- 
struction of  the  evidence. 

The  original  owners  of  the  Ballona  ranch 
held  riparian  rights  in  Ballona  creek  extend- 
ing to  the  entire  area  of  the  ranch.  When 
thereafter  their  ownership  became  divided 
among  many  persons  having  undivided  in- 
terests in  common  each  held  an  undivided 
Interest  in  the  riparian,  right  in  proportion 
to  bis  interest  in  the  land.  The  effect  of  the 
decree  In  partition  was  to  detach  the  riparian 
right  from  all  of  the  land  except  that  desig- 
nated tiierein  as  flrst-class  irrigable  land  and 
that  described  above  as  second-class  land, 
and  to  give  to  the  owners  of  fli-st-class  land 
exclusive  use  of  the  water  thereon  in  prefer- 
ence to  the  use  upon  the  second-class  land. 
This,  however,  did  not  change  the  character 
of  the  water  right  belonging  to  such  land 
from  a  riparian  right  to  a  right  appurtenant. 
And  this  is  the  case  notwithstanding  the 
fact  that  many  of  the  allotments  of  flrst-class 
lands  did  not  abut  upon  the  stream.  Its 
effect  was  merely  to  cut  off  the  other  lands 
of  the  ranch  from  a  participation  In  the  ri- 
parian rights  theretofore  appertaining  to  the 


entire  ranch.  A  Judgment  in  partition  is  a 
mere  severance  of  the  unity  of  possession 
and  community  of  interest,  and  does  not  in 
any  other  respect  affect  the  character  of  the 
title  or  estate,  unless  It  expressly  so  de- 
clares. Christy  v.  S.  V.  W.  W.,  68  Cal.  75, 
8  Pac.  840;  Wade  v.  Deray,  50  Cal.  3S0. 
This  right,  like  other  riparian  rights,  was  in 
strict,  technical  language  "parcel  of  the 
laud,"  and'  not  a  right  appurtenant.  This 
distinction,  however,  is  not  important  except 
in  the  interpretation  of  the  findings  and  de- 
cree In  this  case,  which,  as  is  manifest  from 
the  context,  used  the  word  "appurtenant"  as 
the  equivalent  of  "riparian"  in  speaking  of 
the  right  to  use  water  of  the  creek  on  the 
lands  of  the  Ballona  ranch.  It  was  not  nec- 
essary to  mention  or  describe  In  the  com- 
plaint In  the  partition  suit  the  water  rights 
in  the  creek.  Being  parcel  of  the  land  it- 
self, the  description  of  the  land  included  the 
water.  The  same  would  have  been  true  if 
the  water  right  had  been  merely  a  right  ap- 
purtenant. 

The  decree  in  Young  v.  Machado  did  not 
attempt  to  make,  any  division  of  the  water 
among  the  respective  owners  of  first-class 
land,  nor  to  designate  the  times  or  manner 
of  its  use.  After  the  partition,  as  before,  the 
right  to  the  stream,  or  to  the  water  while  it 
remained  in  the  stream,  was  in  the  nature  of 
a  right  in  common,  so  that,  as  in  the  case  of 
other  tenancies  in  common,  the  use  by  the 
owner  of  a  proportional  right  could  not  be 
Justly  considered  as  hostile  to  the  common 
right  of  the  others,  unless  it  was  character- 
ized by  much  greater  manifestations  of  bos- 
tile  Intent  and  more  serious  detriment  than 
would  be  necessary  If  the  hostile  claimant 
had  no  part  in  the  common  right  or  use.  The 
parties  to  whom  the  water  was  allotted  for 
use  on  the  first-class  lands  did  not  divide  the 
stream  into  small  parts  so  as  to  give  each 
landowner  a  continuous  flow  of  his  propor- 
tional part.  It  was  diverted  by  some  three 
or  four  ditches,  including  the  upper  ditch, 
with  headgatcs  or  dams  located  at  different 
places,  and  each  serving  different  tracts,  and 
it  was  divided  upon  the  plan  of  giving  to 
each  owner  the  use  of  all  the  water  of  the 
ditch  leading  to  his  tract,  or  of  a  sufficient 
quantity  thereof  to  make  a  practicable  "Ir- 
rigating head,"  for  a  certain  number  of  days 
or  hours  in  each  month  or  other  fixed  period. 

The  grant  by  HIguerra  of  the  right  to  take 
out  water  and  conduct  it  over  his  land  by 
means  of  the  existing  ditch  to  the  land  be- 
low contains  nothing  in  its  terms  inconsist- 
ent with  the  theory  that  the  grantees  were 
intending  by  that  means  to  secure  only  a 
more  convenient  and  effectual  use  of  the  wa- 
ter as  riparian  owners.  A  riparian  owner 
may,  for  ^he  more  convenient  use  of  the  wa- 
ter on  his  riparian  land,  go  upon  the  land 
of  another  further  up  the  stream  with  the 
consent  of  such  landowner,  and  there  divert 
the  water  for  use  upon  land  below,  or  he 
may  raise  It  to  the  surface  of  bis  land  by 
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pumps  or  otber  artificial  means.  In  either 
case  bis  act  in  so  doing  is  not  necessarily 
different  from  tbe  exercise  of  bis  rigbt  as  a 
riparian  owner,  and'  sucb  a  diversion  above 
Ills  iaud  may  or  may  not  l>e  considered  as  an 
attempt  to  make  an  appropriation  of  tbe  wa- 
ter independent  of  the  riparian  right,  accord- 
ing to  tbe  circumstances  that  appear  with 
respect  to  the  particular  case. 

It  is  apparent  from  tbe  evidence  in  the 
case  that  there  was  a  general  understanding 
and  custom  among  ail  tbe  owners  of  water 
in  the  creelt  in  question  that  their  rights  to 
tbe  creek  should  be  made  available  by  di- 
verting the  entire  stream  and  dividing  it 
among  the  different  owners  of  land,  and 
that  all  or  any  part  of  the  water  could  be 
diverted  and  used  by  any  one  when  not  re- 
quired by  tbe  others.  No  one  has  ever  claim- 
ed that  be  bad  a  rigbt  to  have  tbe  stream 
run  down  tlurough  his  land  irrespective  of 
any  use  he  desired  to  make  of  It  for  tbe  ir- 
rigation thereof,  nor  objected  to  any  one 
using  tbe  water  when  be  did  not  want  it 
himself.  A  riparian  owner,  under  the  cir- 
cumstances of  scarcity  such  as  here  existed, 
and  in  view  of  the  prevailing  understanding 
and  custom,  would  have  no  right,  as  against 
otber  owners  in  common  of  tbe  same  land 
and  of  a  part  of  the  same  water  right,  to 
insist  on  the  full  flow  of  the  stream  over  his 
land  for  tbe  mere  pleasure  of  looking  at  it  as 
a  feature  of  the  landscape.  His-right  would 
be  limited  to  so  much  of  the  water  as  should 
be  reasonably  necessary  for  use  on  his  ri- 
parian land.  It  further  appears  that  tbe  flow 
of  water  In  the  creek  was  variable,  accord- 
ing to  tbe  time  of  tbe  year  and  tbe  amount 
of  the  seasonal  rainfall,  so  that  in  some  pe- 
riods of  each  ordinary  year  there  was  abun- 
dance of  water  for  all'  claimants,  not  only 
those  of  the  first-class  lauds,  but  of  any  oth- 
ers who  wanted  to  use  the  water  upon  other 
lands,  and  it  is  apparent  from  the  evidence 
that  all  the  parties  considered  that  when  this 
was  the  case  every  person  was  at  liberty  to 
take  such  water  as  he  wished  or'  needed, 
whether  it  was  upon  first-class  lands  or  up- 
on otber  lands. 

The  court  below  evidently  considered  ail 
of  these  circumstances  as  affecting  the  evi- 
dence and  explaining  the  character  of  the 
acts  and  diversions  made  by  the  appellants 
.  which  are  now  claimed  to  have  been  ad- 
verse, and,  upon  a  consideration  of  all  of 
tlie  evidence,  reached  the  conclusion,  which 
we  think  was  Justified,  that  there  was  not 
an  adverse  use  of  tbe  water  upon  the  third- 
class  lands  for  a  suflicient  length  of  time  to 
create  a  right  by  prescription. 

The  appellants  complain  that  several  sub- 
ordinate findings  are  not  sustained  by  the 
evidence.  One  of  these  is  that  the  court 
found  that  tbe  water  used  by  appellants 
through  this  upper  ditch  was  applied  only  to 
the  irrigation  of  a  certain  described  area  of 
land,  which,  it  is  claimed,  is  much  less  than 
that  which  the  evidence  showa    We  think 


there  was  evidence  to  show  that  the  water 
was  used  upon  a  larger  area  of  tbe  third- 
class  land  than  that  described;  but,  as  the 
use  of  the  water  was  not  adverse^  and  this 
finding  does  not  go  to  the  amount  used.  It 
is  clearly  Immaterial. 

There  Is  a  finding  that  the  appellants  be- 
lieved that  by  reason  of  the  Higuerra  deed 
and  their  use  of  the  water  through  the  ditch 
therein  mentioned  they  had  acquired  a  valid 
riglit  to  the  use  of  suflicient  water  to  irri- 
gate the  third-class  lands  irrigable  from  the 
upper  ditch,  and  it  is  farther  found  that 
their  use  of  the  water  in  this  manner  was 
accompanied  by  express  recognition  and  ad- 
mission to  the  full  extent  of  the  rights  of  the 
plaintiffs  and  other  defendants  owning  flrst- 
classi  irrigable  lands  to  the  use  of  the  water 
in  preference  to  the  use  of  the  appellants. 
It  Is  claimed  by  the  appellants  that  these 
two  findings  are  inconsistent  This,  however, 
is  not  necessarily  the  case.  It  appears,  as 
above  stated,  that  at  many  times  there  was 
an  excess  of  water  above  the  amount  neces- 
sary, and  that  at  such  times  there  was  a 
general  consent  that  it  might  be  taken  by 
others  for  use  upon  other  than  first-class 
lands.  It  must  be  presumed,  therefore,  that 
the  court  meant  by  this  finding  to  state  that 
the  appellants  believed  they  had  a  right  to 
the  use  of  whatever  surplus  of  watw  there 
might  be  after  the  wants  of  the  first-class 
lands  were  supplied.  This  also  explains  the 
action  of  the  court  below  in  finding  that 
there  was  no  estoppel.  If  the  claim  of  the 
appellants  was  only  to  the  surplus,  it  is  clear 
that  there  could  be  no  estoppel  raised  against 
those  who  were  entitled  to  the  first  right. 

Tbe  case  of  Fogarty  v.  Fogarty,  129  CaL 
46,  61  Pac.  570,  is  cited  In  support  of  the 
proposition  that  tbe  use  of  the  water  by  the 
appellants  under  the  Higuerra  deed  was  nec- 
essarily adverse,  and  that,  therefore,  the 
finding  that  it  was  not  adverse  is  contrary 
to  the  evidence.  The  expressions  in  the 
Fogarty  Case  were  made  with  reference  to 
the  use  of  water  under  an  agreement  made 
between  the  plaintiff  and  defendant  in  that 
ease,  which  provided  for  the  use  of  water 
in  pursuance  of  the  agreement,  and  under 
those  circumstances  It  was  said:  "It  must 
be  conclusively  presumed  that  the  subse- 
quent user  of  the  right  agreed  upon  was 
under  the  agreement,  and  therefore  adverse." 
Under  the  circumstances  there  considered 
this  may  be  a  correct  statement  of  the  law, 
but  It  is  not  correct  when  it  is  applied  to  a 
case  where  an  adverse  rigbt  is  asserted 
against  a  third  person  by  reason  of  a  deed 
to  tbe  claimant  not  executed  by  the  third 
person,  but  by  otber  persons  not  in  privity 
with  blm.  The  use  would  be  adverse  as  to 
the  grantor,  but  not  necessarily  so  as  to  the 
third  person. 

The  appellants  also  invoke  the  proposition 
that  proof  of  ancient  use  of  a  right  gives 
rise  to  a  conclusive  presumption  of  a  grant. 
This  may  be  true  as  an  abstract  proposition 
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of  law,  where  there  Is  proof  of  ancient  and 
unquestioned  use  without  other  explanation, 
-and  the  use  has  continued  for  a  great  many 
years,  but  It  has  no  necessary  application  to 
the  case  In  hand.  Here,  while  there  had 
been  a  use  for  many  years,  it  was  explained 
by  evidence  to  the  effect  that  it  was  not  ad- 
verse, and  that  the  prior  rights  of  other  par- 
ties were  continually  recognized,  and,  fur- 
ther, that  the  uae  had  not  been  continuous, 
but  had  been  Interrupted  from  time  to  time. 

There  is  a  clause  in  the  decree  enjoining 
the  appellants  from  the  further  use  of  this 
upper  ditch,  and  this,  it  is  claimed,  is  erro- 
neous. So  far  as  the  rights  of  owners  of 
Urst-dass  irrigable  lands  are  concerned  this 
Is  an  objection  which  Is  not  available  to  the 
appellants  upon  this  appeal.  There  was  an 
attempt  to  appeal  from  the  judgment,  but 
It  proved  Ineffectual,  and  was  dismissed  up- 
on motion.  In  the  absence  of  an  appeal  from 
the  judgment,  the  terms  of  the  decree  cannot 
be  questioned.  With  respect  to  the  rights 
of  owners  of  second-class  lands  there  are 
some  other  considerations  In  this  connection 
to  be  hereafter  stated  In  this  opinion. 

The  appellants  also  complain  of  a  conclu- 
sion of  law  to  the  effect  that  the  owners  of 
flrst-clnss  land  have  a  right  to  enter  upon 
the  lands  of  other  owners  for  the  purpose 
-of  securing  their  rights  to  the  water,  evi- 
dently meaning  that  they  have  a  right  to 
enter  for  the  purpose  of  making  such  repairs 
to  the  ditches  as  may  be  necessary.  This 
also  Is  a  question  which  cannot  be  raised 
upon  tills  appeal. 

Another  objection  Is  that  the  findings  are 
In  five  separate  volumes,  only  one  of  which 
is  signed  by  the  judge,  and  this  latter.  It  Is 
-claimed,  constitutes  the  only  findings  that 
■can  be  considered.  Waiving  the  proposition 
that  this  point  could  only  be  raised  upon  a 
direct  appeal  from  the  judgment,  it  is  sufil- 
cient  to  say  that  all  these  volumes  of  the 
tlndings  are  In  the  judgment  roll,  that  each 
volume  Is  Identified  by  the  signature  of  the 
-cleric  showing  the  filing  of  the  same,  that  the 
connection  of  the  language  at  the  end  of  each 
volume  and  the  beginning  of  the  next  Is 
such  as  to  make  It  clear  that  they  were  In- 
tended as  one  continuous  document,  so  that, 
while  we  cannot  commend  this  method,  we 
cannot  characterize  it  as  error. 

A  further  complaint  Is  made  of  a  finding 
of  the  court  to  the  effect  that  rights  of  own- 
ers of  second-class  lands  to  the  water  of  the 
-creek  under  the  partition  decree  of  186S 
were  superior  and  paramount  to  any  rlgbt 
■of  the  appellants  to  use  the  water  through 
this  upper  ditch  or  otherwise  for  the  Irriga- 
tion of  tlielr  third-class  lands.  The  effect 
of  the  decree  in  the  partition  suit  was  to  as- 
sign the  water  for  the  use  of  the  first-class 
lands  In  preference  to  all  others,  and  the 
surplus,  if  there  should  be  any,  to  the  second- 
class  lands.  In  preference  to  the  other  lands 
of  the  ranch;  so  that,  at  the  time  the  decree 
was  rendered  tixere  could  be  no  question  but 


that  the  right  of  the  owners  of  the  second- 
class  lands  was  superior  to  that  of  the  own- 
ers of  third-class  lands  in  the  waters  of  the 
creek.  But,  although  the  evidence  Is  suffi- 
cient to  show  that  the  appellants  In  their  use 
of  the  water  through  this  upper  ditch  upon 
their  third-class  lands  recognized  the  superior 
right  of  the  owners  of  first-class  lands  to  the 
waters  of  the  creek,  and  therefore  that  such 
use  by  appellants  was  not  adverse,  yet  we 
cannot  hold  it  suSlclent  to  show  that  they 
at  any  time  considered  or  admitted  that  their 
rights  were  subject  to  the  rights  of  the  own- 
ers of  the  second-class  lands.  .  Nor  does  It 
ai^ear  that  the  owners  of  second-class  lands 
ever  claimed  the  water  for  use  on  lands  of 
that  class,  or,  at  all  events,  that  many  of 
them  ever  did.  This  class  of  land,  under 
the  decree,  had  no  right  to  water  except 
when  there  was  enough  'water  In  the  creek 
after  the  first-class  lands  were  supplied.  The 
evidence  shows  that  water  was  seldom  used 
upon  any  of  It,  while  It  Is  clear  that  It  was 
generally  used  upon  the  third-class  lands  of 
appellauts.  We  think  this  portion  of  the 
finding  was  unsupported  by  the  evidence  at 
least  as  to  the  whole  of  the  second-class 
lands.  It  does  not  appear  to  be  of  very 
much  Importance,  because  It  Is  practically 
certain  that  in  ordinary  seasons  there  will 
be  no  tnirplus  of  water,  during  tlie  dry  sea- 
son, over  that  required  for  the  first-class, 
landa  But  during  other  portions  of  the 
year,  and  during  seasons  of  unusual  rainfall, 
the  right  to  the  surplus  after  the  first-class 
lands  are  supplied  may  be  a  valuable  one. 
It  is  not  necessary,  however,  becanse  of  this 
error,  that  a  new  trial  of  ail  the  Issues  should 
be  granted.  The  trial  appears  to  have  con- 
sumed a  number  of  weeks,  and  to  have  re- 
quired a  great  deal  of  expense,  and  to  have 
been  devoted  almost  entirely  to  other  issues. 
It  will  be  sufilclent  to  order  a  new  trial  of 
the  Issue  only  as  to  the  adverse  use  of  the 
appellants  with  respect  to  claimants  of  wa- 
ter for  the  irrigation  of  the  second-class 
lands  alone,  leaving  the  finding  and  decree 
to  stand  In  all  other  respects,  except  as  far 
as  It  may  be  necessary  to  modify  them  for 
the  pui-poses  of  the  new  trial.  If,  upon  a 
second  trial  of  this  Issue,  the  courts  should 
conclude  that  the  aiq>eilants  have  acquired 
prescriptive  rights  paramount  to  those  of  the 
owners  of  second-class  lands,  the  decree  re- 
straining the  use  of  the  upper  ditch  must  be 
modified  so  as  tq  give  them  a  right  to  use 
the  ditch  at  such  times  as  there  may  appear 
to  be  water  which  they  have  the  right  to 
use. 

It  is  therefore  -  ordered  that  the  order 
denying  a  new  trial  be  modified  to  this  ex- 
tent only,  to  wit:  That  a  new  trial  be  grant- 
ed solely  upon  the  Issue  whether  the  appel- 
lants' rights  to  the  water  of  Ballona  creek 
for  use  upon  their  third-class  or  "jwsture" 
lands,  as  designated  In  the  partition  suit,  Is 
or  is  not  superior,  by  reason  of  continuous 
adverse  use,  to  that  of  any  party  hereto  to 
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the  water  thereof  for  nse  upon  lands  In  Bald 
partition  suit  classed  assecon4-class  land,  and 
whether  or  not  the  appellants  may  not  main- 
tain the  "upper  ditch"  to  carry  water  to  their 
third-class  land,  when  such  water  is  ava'ila- 
ble,  as  against  the  rights  of  owners,  for  use 
upon  such  second-class  lands,  and  that  part 
tt  the  decree  which  adjudges  that  the  rights 
of  appellants  to  water  for  third-class  land 
/i8  subject  to  the  rights  of  other  parties  for 
use  upon  second-class  land  Is  vacated.  The 
decree  so  far  as  it  enjoins  further  use  of  the 
"upper  ditch"  as  against  the  right  of  second- 
class  lands  is  suspended  until  further  action 
by  the  com't  below  in  ptusuance  of  this  man- 
date. In  all  other  respects  the  order  stands 
affirmed  and  the  decree  unaffected. 


We    concur: 
DYKE,  J. 


ANGELLOTTI,     J.;     VAN 


(9  Idabo,  764) 

DAVIS  T.  ELMORE  COUNTY. 

(Supreme  Court  of  Idaho.    March  1,  1904.) 

COUNTY    COMMISSIONERS— APPEAL    FROM    OR- 
DER—MOTION TO  DISMISS— UNDE5RTAK1NG. 

1.  Au  appellant  from  an  order  of  a  board 
of  county  coiumissiooers  must  file  an  under- 
taking on  appeal  as  required  by  statute,  when 
the  appeal  is  not  taken  for  the  purpose  of  pro- 
tecting the  interests  of  the  county  and  people. 
If  he  does  not  do  so,  his  appeal  is  ineffectual 
for  any  purpose,  and  will  be  dismissed  on  mo- 
tion. 

(Syllabus  by  the  Court.) 

Appeal  from  District  (3ourt,  Elmore  Coun- 
ty; Lyttleton  Price,  Judge. 

Application  by  William  H.  Davis  for  an 
allowance  of  a  claim  against  Elmore  county. 
EY'om  an  order  of  the  board  of  county  com- 
missioners, refusing  to  allow  the  claim,  plain- 
tiff appeals.    Affirmed. 

E.  M.  Wolfe,  for  appellant  W.  C.  Howie, 
for  respondent 

SULLIVAN,  0.  J.  This  is  an  appeal  from 
the  Judgment  of  the  district  court  of  Elmore 
county  on  an  appeal  from  an  order  of  the 
board  of  county  commissioners  disallowing 
appellant's  claims  for  services  as  road  con- 
tractor for  Road  District  No.  4  of  said  county 
for  the  quarters  ending  April  1  and  July  1, 
1803.  A  motion  is  made  by  counsel  for  re- 
jspondent  to  dismiss  the  appeal  on  three  sev- 
eral grotmds,  the  second  of  which  is  that  no 
undertaking  on  appeal  was  filed  as  required 
by  the  statute  in  such  cases.  It  Is  contend- 
ed by  counsel  for  appellant  that  under  the 
provisions  of  section  1777,  and  acts  amenda- 
tory thereof,  of  the  Revised  Statutes  of  1887 
(section  1600,  Ann.  Code  1901),  no  undertak- 
ing is  required  to  be  given  by  the  appellant 
In  this  case.  That  part  of  said  section  re- 
ferring to  the  point  in  conti-oversy  Is  as  fol- 
lows: "When  the  appeal  Is  made  for  the 
purpose  of  protectlnB  the  interests  of  the 
county  and  of  the  people,  no  requirement 

f  L  See  Counties,  vol.  13,  Cent.  Dig.  i  78. 


shall  be  made  of  the  appellant  for  security 
of  costs,  except  that  when  the  district  judge 
shall  be  of  the  opinion  that  such  appeal  Is 
not  made  in  good  faith,"  etc.  It  Is  contend- 
ed that  this  court  construed  said  provision 
In  the  case  of  Ravenscraft  v.  The  Board  of 
County  Commissioners,  5  Idaho,  178,  47  Pac. 
942,  in  accordance  with  the  view  above  ex- 
pressed by  counsel  for  appellant  That  was 
4U  appeal  by  a  taxpayer  to  protect  the  inter- 
ests of  the  people,  and  comes  clearly  within 
the  provisions  of  said  section  above  quoted, 
while  the  case  at  bar  is  an  appeal  by  a  pri- 
vate person,  to  protect  his  own  Interests, 
from  an  order  disallowing  bis  personal 
claims.  This  appeal  was  not  taken  "for  the 
pm-pose  of  protecting  the  interests  of  the 
county  and  of  the  people,"  but  was  for  the 
purpose  of  protecting  appellant's  individual 
rights.  The  provisions  of  said  section  are 
too  plain  to  require  construction,  and  do  not 
exempt  the  appellant  from  filing  an  under- 
taking for  costs  on  appeal.  He  having  fail- 
ed to  file  such  undertaking,  the  motion  to  dis- 
miss must  be  granted,  and  1^  is  so  ordered. 
Costs  of  the  appeal  are  awarded  to  the  re- 
spondent. 

STOCKSLAGEK  and  AILSHIE,  JJ.,  con- 
cur. 


(32  Colo.    371) 
McOROSKEY  et  al.  v.   MILLS. 
(Supreme  Court  of  Colorado.    March  7,  1901.) 

ACTION  TO  QUIET  TITLB^-SUFFICIENCT  OF  DK- 
FENDANT'S  PbElADlNGS— DBFBNDANT-S  RE- 
PLY-REVIEW OF  MOTION  TO  STRIKE— PLAIN- 
TIFF'S INTEREIST  IN  PREMISES— ESTOPPEL 
TO  CLAIM— HARMLESS  ERROR— GROUND  FOR 
REVERSAL. 

1.  Where,  in  an  action  to  quiet  title,  brought 
under  Mills'  Ann.  Code,  c.  22,  which  does  not 
prescribe  what  the  answer  shall  contain,  both 
defendant's  answer  and  cross-complaint  state 
facts  sliowing  that  his  title  is  superior  to  plain- 
tiff's, the  fact  that  he  does  not  allege  that  he 
is  entitled  to  possession,  and  has  not  set  up  the 
character  of  his  estate,  is  not  a  fatal  defect 

2.  Where,  in  an  action  to  quiet  title,  defend- 
ant seeks  to  recover  possession,  his  answer  and 
cross-complaint,  setting  up  facts  from  which  it 
appears  that  he  is  the  owner  and  entitled  to 

gossession,  which  plaintiff  wrongfully  witb- 
olds  from  him,  are  sufficient,  though  he  does 
not  plead  that  he  is  entitled  to  possession  in  the 
exact  formula  prescribed  by  the  Code. 

3.  Where  in  an  action  to  quiet  title  an  af- 
firmntire  defense  in  .defendant's  answer,  and 
also  his  cross-complaint,  set  up  title  in  him  and 
constitute  a  complete  defense  to  plaintiff's 
claim,  the  fact  that  defendant's  denials  are  in- 
sufficient does  not  entitle  plaintiff  to  judgment 
on  the  pleadings. 

4.  Where  no  exception  is  taken  to  the  denial 
of  a  motion  to  strike  a  reply  by  defendant  to 
plaintiff's  reply,  the  ruling  is  not  open  to  re- 
view, and  defendant's  reply  will  be  treated  as  a 
pleading  in  the  action. 

5.  In  an  action  to  quiet  title,  it  appeared  that 
on  the  premises,  which  stood  in  the  nanie  of 
plaintiff  s  brother,  defendant  had  certain  mort- 
gages, which  were  foreclosed,  and  a  sheriff^s 
deed  issued  to  him.  Plaintiff  and  his  brother 
were  in  partnership,  and  plaintiff  claimed  that 
the  premises  were  firm  property.  Plaintiff 
knew  of  the  execution  of  the  mort^ges,  and 
that  the  money  was  advanced  to  his  brother. 
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and  that  the  firm  had  the  benefit  of  the  advan- 
ces. Prior  to  the  execution  of  the  mortgages, 
plaintiff  told  defendant  that  he  had  no  interest 
m  the  premises,  on  which  account  it  would  not 
be  necessary  for  him  to  join  in  the  notes. 
Plaintiff  knew  of  the  foreclosure  proceedings, 
but  never  indicated  to  defendant  that  he  bad 
any  interest  in  the  property  until  the  present 
action  was  commenced.  After  the  foreclosure 
sale  was  had,  bat  before  deed  was  issued,  plain- 
tiff endeavored  to  lease  part  of  the  premises 
from  defendant.  Held,  that  plaintiff  was  estop- 
ped from  claiming  any  interest  in  the  property. 
6.  Where  a  party  establishes  by  competent 
testimony  his  right  to  the  subject-matter  in 
controversy,  entitling  him  to  the  relief  grant- 
ed, and  the  other  party  fails  to  establish  any 
right  to  such  subject-matter  whatever,  he  can- 
not complain  of  errors  which  did  not  prejudice 
him  in  his  attempt  to  establish  his  alleged  right. 

Appeal  from  District  Court,  Teller  County; 
John  T.  Shumate,  Judge. 

Action  by  Solon  McCroskey  and  others 
against  H.  A.  Mills.  Judgment  for  defend- 
ant, and  plaintiffs  appeal.    Affirmed. 

Geo.  Salisbury,  for  appellants.  Lunt, 
Brooks  &  Wlllcox,  for  appellee. 

GABBBirr,  C.  J.  Appellants  brought  an 
action  against  appellee  to  quiet  title  to  real 
estate.  From  a  Judgment  that  plaintiffs  take 
nothing  by  their  action,  and  that  defendant 
do  have  and  recover  from  them  the  posses- 
sion of  the  premises  In  controversy,  the  plain- 
tiffs appeal.  The  complaint  was  the  usual 
one  filed  in  actions  to  quiet  title,  except  the 
allegation  that  Fremont  L.  and  Solon  Mc- 
Croskey had  formed  a  partnership,  which  had 
never  been  dissolved.  The  defendant  an- 
swered, (1)  denying  or  admitting  certain  al- 
legations of  the  complaint;  (2)  pleaded  facts 
from  which  it  appeared  that  he  had  obtained 
title  from  and  through  Fremont  L.  McCros- 
key, and  was  entitled  to  the  possession  of 
the  premises  in  dispute;  and,  (3)  by  what 
he  denominated  a  "cross-complaint,"  alleged 
practically  the  same  facts  as  stated  in  the 
second  defense,  and,  in  addition,  charged  the 
plaintiffs  with  fraud  and  conspiracy  In  ob- 
taining possession,  and  also  charged  that  the 
judgrment  in  the  suit  for  an  accounting 
brought  by  Solon  McCroskey  against  Fremont 
Ii.  McCroskey  was  secured  by  the  fraud  of 
the  former.  To  the  second  defense  and  cross- 
complaint  the  plaintiffs  replied,  denying  cer- 
tain allegations,  and  averred  that  Solon  Mc- 
Croskey took  possession  in  the  name  of  Mc- 
Croskey Bros,  because  the  firm  had  an  equi- 
table title  to  the  premises,  in  that  the  prop- 
erty was  bought  with  the  funds  of  the  copart- 
nership; that  defendant  had  notice  of  this 
fact— and  then  attacked  the  transactions  and 
proceedings  by  which  the  defendant  claimed 
to  have  deraigned  title  from-  Fremont  L.  Mc- 
Croskey. To  this  pleading  the  defendant  re- 
plied, setting  up  facts  which  be  claimed  es- 
topped the  plaintiffs  from  attacking  the  trans- 
actions between  defendant  and  Fremont  L. 
McCroskey,  as  well  as  the  proceedings  based 
thereon,  whereby  defendant  acquired  title, 
through  Fremont  L.  McCroskey,  to  the  prem- 
ises in  dispute.    Plaintiffs  moved  to  strike 


this  reply.  The  motion  was  denied,  but 
plaintiffs  took  no  exception  to  the  ruling. 
They  also  moved  for  judgment  on  the  plead- 
ings, which  was  denied. 

In  the  brief  filed  by  plaintiffs  the  first 
point  made  is  that  no  pleading  filed  by  the 
defendant  stated  facts  sufficient  to  consti- 
tute a  defense.  This  contention  is  based  up- 
on the  ground  that  defendant  has  not  alleged 
that  he  is  entitled  to  the  possession  of  the 
premises,  and  has  not  set  up  the  character 
of  bis  estate.  This  is  an  action  to  quiet  title, 
evidently  brought  by  plaintiffs  under  the  pro- 
visions of  chapter  22,  Mills'  Ann.  Code.  The 
Code  does  not  prescribe  what  an  answer  in 
an  action  to  quiet  title  shall  contain.  If,  in 
an  action  of  that  character,  the  defendant 
asserts  title,  he  is  only  required  to  set'  up  the 
title  under  which  he  claims.  Weston  v.  Es- 
tey,  22  Colo.  334,  45  Pac.  367;  Wall  v.  Mag- 
nes,  17  Colo.  476,  30  Pac.  56.  Both  the  an- 
swer and  the  cross-complaint  state  facts  from 
which  it  appears  that  the  title  of  defendant 
is  superior  to  that  of  plaintiffs,  so  that  the 
defendant,  under  previous  decisions  of  this 
court,  pleaded  a  good  defense  to  the  action 
instituted  by  the  plaintiffs.  The  Code  provi- 
sions to  which  counsel  for  plaintiffs  refer, 
and  by  virtue  of  which  they  contend  the  de- 
fendant should  have  stated  that  he  was  enti- 
tled to  the  possession  of  the  premises,  are 
found  in  the  chapter  relating  to  actions  in 
ejectment.  If,  however,  it  could  be  success- 
fully claimed  that  because  the  defendant  in 
this  instance,  sought  to  recover  the  posses- 
sion of  the  premises,  he  should  have  pleaded 
that  he  was  entitled  to  such  possession,  the 
requirements  of  the  Code  to  which  counsel 
refer  are  fully  satisfied.  It  is  not  necessary 
to  follow  the  exact  formula  which  the  Code 
prescribes.  When  facts  are  stated  as  the 
defendant  has  in  his  answer  and  cross-com- 
plaint, from  which  it  appears  that  be  is  the 
owner  and  entitled  to  the  possession  of  the 
premises,  and  that  the  plaintiffs  wrongfully 
withhold  such  possession  from  him,  there  Is 
a  sufficient  compliance  with  the  Code- provi- 
sion on  the  subject. 

It  is  next  contended  that  the  court  erred 
in  failing  to  sustain  the  motion  of  plaintiffs 
for  Judgment  on  the  pleadings.  Tills  motion 
was  based  upon  the  ground  that  the  denials 
were  insufficient,  or.  In  effect,  amounted  to 
an  admission  of  the  averments  of  the  com- 
plaint. Had  it  not  been  for  the  second  de- 
fense and  cross-complaint,  the  motion  might 
have  been  well  taken,  but  these  defenses  set 
up  title  in  the  defendant,  and  each  consti- 
tutes a  complete  defense  to  plaintiffs'  claim. 
Irrespective  of  the  denials.  If  defendant  es- 
tablished these  facts,  then  be  was  entitled 
to  a  Judgment  giving  him  the  relief  demand- 
ed, BO  that  the  trial  court  was  clearly  right 
in  denying  the  motion. 

Kespecting  the  contention  of  coimsel  for 
plaintiffs  that  their  motion  to  strike  the  reply 
of  defendant  to  their  reply  to  the  answer  set- 
ting up  title  in  defendant  should  have  been 
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sustained,  It  is  sufficient  to  say  that  no  ex- 
ception was  taken  to  the  ruling  denying  the 
motion,  and  the  question  sought  to  be  raised 
is  not  open  to  review.  For  the  purposes  of 
this  case,  that  reply  must  be  treated  as  a 
pleading  In  the  action. 

The  remaining  questions  argued  by  counsel 
for  plaintiffs  will  not  be  taken  up  in  detail, 
as  they  can  best  be  disposed  of  by  a  brief, 
general  review  of  the  cause  upon  its  merits. 
The  property,  so  far  as  the  McCroskeys  are 
concerned,  always  stood  in  the  name  of  Fre- 
mont L.  McCroekey.  The  theory  of  plaintiffs 
was  that  this  property  had  been  purchased 
with  funds  belonging  to  the  firm  of  McCros- 
key  Bros.,  the  members  of  which  weve  Solon 
and  Fremont  L.  McCroskey;  that  defendant 
had  notice  of  this  fact;  that  the  transactions 
between  Fremont  L.  McCroskey  and  the  de- 
fendant which  finally  culminated  in  the  lat- 
ter securing  title  were  fraudulent  and  with- 
out consideration;  and  that  as  a  member  of 
the  firm,  Solon  McCroskey  was  the  owner 
and  entitled  to  the  possession  of  the  prem- 
isea  The  claim  of  defendant  was  that  Fre- 
mont I*  McCroskey  owned  these  premises; 
that  he  made  and  delivered  certain  mortgages 
to  him;  that  these  mortgages  had  been  fore- 
closed, and  a  sheriff's  deed  issued  in  pursu- 
ance of  such  foreclosure,  by  virtue  of  which 
title  was  vested  in  the  defendant;  that  the 
money  secured  by  these  mortgages  tmd  been 
advanced  to  Fremont  L.  McCroskey,  and  by 
him  used.  In  part,  at  least,  in  the  discharge 
of  obligations  against  the  firm  of  McCroskey 
Bros.;  that  Solon  McCroskey  had  knowledge 
of  that  fact,  and  had  solicited  the  loan  to  be 
made,  evidenced  by  the  first  mortgage,  and, 
prior  to  the  execution  and  delivery  of  these 
mortgages,  had  stated  to  the  defendant  that 
he  had  no  interest  in  such  premises  what- 
ever. The  testimony  discloses  that  these 
mortgages  were  foreclosed,  and  a'  sheriff's 
deed  Issued;  that  Solon .  McCroskey  knew  of 
the  execution  of  the  mortgages,  and  that  the 
money  was  advanced  to  his  brother  Fremont 
L.  McCroskey,  and  that  the  firm  had  the 
benefit  of  these  advances;  that  he  stated  to 
defendant  prior  to  the  execution  of  the  mort- 
gages that  he  had  no  interest  in  the  premises, 
and  gave  that  as  a  reason  why  it  was  not 
necessary  for  him  to  Join  in  the  execution  of 
the  notes  secured  by  the  first  mortgage.  He 
knew  of  the  foreclosure  proceedings,  and 
never,  from  the  time  the  mortgages  were 
executed,  down  to  the  date  of  the  commence- 
ment of  this  action,  by  word  or  deed,  in- 
dicated to  the  defendant  that  he  had  any 
interest  in  the  property;  and  that,  after  the 
foreclosure  proceedings  were  commenced,  and 
before  the  sale  thereunder  had  ripened  into 
a  deed,  he  endeavored  to  make  an  arrange- 
ment with  the  defendant  to  lease  him  pai-t 
of  these  premises.  There  is  no  testimony 
whatever  to  establish  the  issues  tendered  by 
plaintiffs,  that  defendant  ever  had  notice  that 
Solon  McCroskey  claimed  an  interest  in  the 
premises  until  after  the  issuance  of  the  sher- 


iff's deed,  or  that  the  transactions  between 
defendant  and  Fremont  L.  McCroskey  were 
fraudulent  in  the  slightest  degree,  or  that 
there  was  any  conspiracy  between  these  par- 
ties with  respect  to  the  Judgment  of  fore- 
closure. On  the  contrary,  the  evidence  shows 
conclusively  that  the  transactions  were  in 
good  faith,  that  defendant  actually  advanced 
the  money  represented  by  the  notes  secured 
by  the  mortgages,  and  that  the  firm  had  the 
benefit  of  the  major  pmtion  of  such  advances. 
There  may  be  some  testimony  to  the  effect 
that  the  property  was  purchased  with  funds 
of  the  firm,  but  that  is  wholly  immaterial, 
in  view  of  the  fact  that  defendant  bad  no 
knowledge  that  the  premises  were  so  pur- 
chased, and  that  Solon  McCroskey,  by  bis 
own  statements,  silence,  and  acquiescence,  is 
estopped  from  now  raising  the  question  that 
he  ever  had  any  interest  in  the  premises  as 
claimed.  From  the  testimony  as  a  whole, 
the  trial  court  was  certainly  Justified  in  find- 
ing the  issues  in  favor  of  the  defendant.  In 
fact,  we  may  say,  after  having  carefully  ex- 
amined the  record,  that,  so  far  as  the  merits 
of  the  controversy  between  the  parties  are 
concerned,  the  trial  ludge  could  not  have  en- 
tered any  Judgment  different  from  what  he 
did.  Solon  McCroskey  established  no  rights 
to  the  premises;  neither  did  his  coplaintiffs; 
while  the  testimony  shows  conclpsively  that 
as  against  them,  the  defendant  is  the  owner 
and  entitled  to  the  possession  of  snch  prem- 
ises. In  brief,  the  facts  estopped  the  plain- 
tiffs from  asserting  any  claim  to  the  prem- 
ises as  against  the  defendant.  Herman  on 
Estoppel,  S§  917-929;  Thompson  v.  Sanborn, 
11  N.  H.  201,  35  Am.  Dec.  490. 

The  errors  complained  of  by  plaintiffs,  and 
not  specifically  noticed,  are  therefore  imma- 
terial, for  they  were  not  prejudiced  thereby. 
Where  one  party  to  an  action  establishes  by 
competent  testimony  such  right  to  tbe  sub- 
ject-matter of  controversy  as  to  entitle  him 
to  the  relief  granted,  and  the  other  party 
falls  to  establish  any  right  to  such  subject- 
matter  whatever,  he  will  not  be  beard  to 
complain  of  errors  which  did  not  prejudice 
him  in  his  attempts  to  establish  his  alleged 
rights. 

The  Judgment  of  the  district  court  is  afiSrm- 
ed.    Affirmed. 


(32   Colo.   S^V) 

DRAKE  et  al.  v.  JUSTICE  G0U5  MIN.  CO. 

(Supreme  Court  of  Colorado.     March  7,  1904.) 

QENBRAL  VERDICT— SPECIAL  FINDINQS-CON- 
TRADICTORY  FINDINGS  —  APPEAL  —  MOTION 
FOR  JUDGMENT  NOTWITHSTANDING  VER- 
DICT. 

1.  The  objection  that  a  general  verdict  is 
inconsistent  with  special  findings  cannot  be 
raised  on  appeal,  where  there  has  been  no  mo- 
tion for  judgment  notwithstanding  the  verdict, 
n  motion  for  a  new  trial  not  being  sufficient  to 
raise  tlie  question. 

2.  Wiiere  part  of  the  special  findings  support 
the  general  verdict,  and  the  other  special  find- 

%  1.  See  Appeal  and  Error,  VOL  2,  Cent.  Dig.  i  U8T. 
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iaga,  though  contradictor}-,  do  not  show  that 
the  jury  misunderstood  the  issues,  the  general 
verdict  will  be  sustained. 

Brror  to  District  Court,  Gilpin  County;  Al- 
lison H.  De  France,  Jndge. 

Action  by  Lester  Eugene  Drake  and  others 
against  the  Justice  Gold  Mining  Company. 
From  a  judgment  in  faror  of  defendant, 
plaintiffs  bring  error.    Affirmed. 

Teller  &  Dorsey  and  H.  M.  Orabood,  for 
plaintiffs  In  error.  Thomas,  Bryant  &  Lee, 
for  defendant  in  error. 

CAMPBELL,  C.  J.  The  controversy  here 
Is  between  the  owners  of  the  Washington 
and  Justice  lode  claims,  situate  in  Gilpin 
county,  as  to. the  ownership  of  ore  bodies 
of  a  vein  under  the  surface  and  within  the 
exterior  boundaries  of  the  Washington  lode 
extended  downward  vertically.  The  claim 
of  eadi  party  Is  based  upon  ownership  of 
the  apex.  The  cause  was  tried  before  a 
Jury,  and  the  court,  upon  request,  submit- 
ted, and  the  Jury  answered,  three  interroga- 
tories, and  also  returned  what  the  parties 
call  a  "general  verdict  In  favor  of  the  de- 
fendant," on  which  judgment  for  It  was  en- 
tered by  the  court.  The  plaintiffs  In  error 
claim  that  the  answers  to  these  three  inter- 
rogatories were  In  their  favor,  and  are  so 
inconsistent  with  the  general  verdict,  that, 
under  section  199  of  our  Civil  Code,  so  pro? 
vlding,  the  special  findings  of  fact  In  such 
circumstances  must  control  the  general  ver- 
dict 

Where  a  special  finding  of  fact,  inconsist- 
ent with  the  general  verdict,  Is  so  irrecon- 
cilable therewith  as  to  be  Incapable  of  i-e- 
moval  by  any  evidence  admissible  under  the 
general  issues,  the  general  verdict  cannot 
stand,  and  judgment  entered  upon  it  is 
improper.  Every  presumption  and  intend- 
ment, however,  is  to  be  indulged  in  favor  of 
a  general  verdict,  and  in  ascertaining  wheth- 
er such  inconsistency  exists  recom-se  may 
not  be  had  to  the  evidence  actually  adduced 
at  the  trial,  but  may  be  to  the  issues  as  made 
by  the  pleadings;  and  If,  by  any  possible 
competent  evidence  that  might  be  produced 
thereunder,  the  apparent  inconsistency  can 
be  overcome.  It  may  be  disregarded,  and  the  i 
general  verdict  permitted  to  stand.  But,  In 
the  view  we  take  of  the  case.  It  is  not  nec- 
essary, for  two  reasons,  to  decide  whether 
there  Is  such  an  inconsistency  as  the  plain- 
tiffs in  error  assert. 

1.  We  do  not  so  hold,  but  for  the  pui-pose 
of  the  present  opinion  we  assume,  with  both 
parties,  that  the  verdict  returned  is  a  gen- 
eral verdict,  and,  with  plaintiffs  in  error, 
that  It  Is  in  such  Irreconcilable  conflict  with 
tlie  three  special  findings  of  fact  to  which 
they  allude  as  to  have  made  it  the  duty  of 
the  trial  court  to  disregard  the  general  ver- 
dict and  enter  Judgment  upon  the  special 
findings,  bad  action  of  the  court  been  season- 
ably and  properly  Invoked.  Such  an  incon- 
sistency may  be  waived  by  the  party  against 
75P.-58 


whom  It  (derates,  or  he  may.  In  the  appro- 
priate way,  complain  of  It.  If,  however,  a. 
party  desires  to  have  heard  In  an  appellate 
tribunal  his  objection  to  the  entering  of  a 
judgment  on  a  general  verdict  which  is  in- 
consistent with  special  findings,  he  must  first 
call  the  attention  of  the  lower  court  thereto 
by  a  motion  for  judgment  upon  the  special 
findings  notwithstanding  the  general  verdict. 
A  motion  for  a  new  trial  does  not  save  tl>e 
point  Here  plaintiffs  in  error  neglected  to 
move  for  judgment  on  the  findings,  and  there- 
fore they  may  not  on  this  review,  for  the 
first  time  be  heard  as  to  the  alleged  Incon- 
sistency. 2  Thompson  on  Trials,  §  2690. 
Many  cases  in  Indiana,  where  such  questions 
seem  to  have  arisen  more  frequently  than  in 
any  other  state,  expressly  hold  that  such  a 
motion  Is  a  necessaiT  condition  precedent  to 
the  right  to  be  heard  in  an  appellate  tribu- 
nal. Bartiett  v.  Pittsburgh,  ^tc,  Ry.  Co.,  94 
Ind.  281;  Anderson  et  al.  v.  Hubble,  93  Ind. 
579,  47  Am.  Rep.  394;  Brickley  v.  Weghom 
et  al.,  71  Ind.  497;  Adamson  v.  Rose,  80  Ind. 
380.  Additional  authorities  are  collected  in 
20  Enc.  PI.  &  Pr.  375. 

2.  The  foregoing  is  upon  the  assumption 
that  only  three  interrogatories  were  answer- 
ed by  the  jury,  and  all  of  them  were  in  favor 
of  plaintiffs,  and  inconsistent  with  the  gen- 
eral verdict  returned  for  defendant.  T)je  rec- 
ord, however,  discloses  that  three  other  in- 
terrogatories submitted  by  the  com't  were  an- 
swered by  the  jury  clearly  and  distinctly  in 
favor  of  the  defendant  and  they  support  in 
every  particular  tlie  general  verdict.  These 
six  answers,  taken  together,  do  not  show 
that  the  jury  so  mismiderstood  the  issues, 
or  were  in  any  way  so  confused,  as  to  make 
a  new  ti-ial  necessary.  Such  being  the  case, 
the  doctrine  seems  to  be  well  settled  that 
contradictory  and  inconsistent  special  find- 
ings destroy  each  other,  and  the  general  ver- 
dict stands.  Ind.,  etc..  Gas  Co.  v.  McMath, 
2C  Ind.  App.  154,  57  N.  E.  593,  59  Nl  E.  287; 
Midland  Steel  Co.  v.  Dougherty,  26  Ind.  App. 
272,  59  N.  E.  211;  2  Thompson  on  TMals. 
$  2692.  For  additional  authorities  see  20 
Enc.  PI.  &  Pr.  354,  301,  et  seq.  Tourtelotte 
V.  Brown,  1  Colo.  App.  408,  29  Pac.  130,  is 
not  in  point  here.  That  was  not  a  case 
where  the  general  verdict  was  set  aside  be- 
cause inconsistent  with  a  special  finding, 
though  in  the  opinion  section  199  is  refeiTed 
to,  but  probably  that  part  of  it  requiring  the 
jury  to  find  upon  any  question  stated  to  them 
in  writing  was  in  the  mind  of  the  court. 
The  point  decided  was  that  it  was  error  to 
enter  judgment  upon  a  general  verdict  in  fa- 
vor of  defendant  when  the'  jury  fniled  to 
find  (saying  tiiat  they  could  not  agree  as  to 
It)  upon  a  certain  question,  which,  in  tlie 
opinion  of  the  court,  had  to  be  answered 
before  the  jury  could  agi-ee  upon  any  verdict 
in  tile  case.  Clearly  that  is  not  llie  question 
for  decision  here. 

The  judgment  must  be  affirmed,  and  It  is 
so  ordered.    Affirmed. 
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(32  Colo.  250) 

PEOPLE  ex  rel.  COLORADO  BAR  ASS'N  r. 
TAYLOR. 

(Supreme  Court  of  Colorado.     March  7,  1904.) 

ATTORNEYS  —  DISBARMENT  —  UNPROKEaSlON- 
AL.  CONDUCT— divorce;— ADVERTISING. 

1.  Advertising  as  a  divorce  lawyer  through 
the  public  press  and  otherwise  is  ground  for 
disbarment. 

Original  proceedings  in  disbarment  by  the 
state,  on  the  relation  of  the  Colorado  Bar  As- 
sociation, against  Frank  B.  Taylor.  On  rule 
to  show  cause.    Rule  absolute. 


Ralph    E.    Stevens,    for    relator. 
Pierce,  for  respondent 


C.    H. 


PER  CURIAM.  The  respondent  Is  char- 
ged with  unprofessional  conduct  in  advertia- 
Ing  through  the  public  press  and  otherwise 
as  a  divorce  lawyer.  In  his  answer  be  ad- 
mits so  advertising,  and  relator  now  moves 
for  Judgment  on  the  pleadings.  The  ques- 
tions presented  for  our  consideration  on  the 
motion  are  fully  discussed  and  determined  in 
the  case  of  People  ex  rel.  Attorney  General 
v.  MacCabe,  18  Colo.  186,  32  Pac.  280,  19  L. 
R.  A.  231,  36  Am.  St  Rep.  270.  The  adver- 
tisements which  respondent  admits  he  catis- 
ed  to  be  published  are  as  reprehensible,  mis- 
chievous, as  detrimental  to  good  morals,  and 
as  libelous  upon  the  courts  of  Justice  of  this 
state,  as  those  considered  in  the  case  above 
referred  to.  The  reasons  why  an  attorney 
guilty  of  such  conduct  should  be  disbarred 
are  fully  set  out  in  that  case,  and  It  is  there- 
fore unnecessary  to  redlscuss  that  question. 

The  motion  is  sustained,  the  rule  hereto- 
fore Issued  on  respondent  to  show  cause  why 
he  should  not  be  disbarred  is  made  absolute, 
and  his  name  stricken  from  the  roll  of  at- 
torneys. 

<32  Colo.  251) 

SMITH  v.  PEOPLE. 

(Supreme  Court  of  Colorado.     March  7,  1904.) 

INTOXICATING  LIQUORS— CRIMINAL  LAW— PER- 
JURY—PLEA  OF  GUILTY— SENTENCE— TESTI- 
MONY IN  AGGRAVATION  AND  MITIGATION. 

1.  The  title  of  Sess.  Laws  1901,  p.  159,  c.  65, 
"An  act  prescribing  a  penalty  for  the  sale  of 
malt,  vinous  or  spirituous  liquors  in  counties 
outside  of  incorporated  towns  and  cities,  with- 
out having  a  license  therefor,  making  the  sale 
unlawful,  and  repealing  all  acts  in  conflict  here- 
with," clearly  expresses  the  subject-matter  of 
the  statute,  so  that  the  act  is  valid. 

2.  An  information  alleging  that  perjury  was 
committed  "in  the  district  court  of  San  Miguel 
county,  Colorado,"  charged  with  sufficient  cer- 
tainty before  what  court  the  alleged  false  oath 
was  taken. 

3.  In  an  Information  for  perjury,  it  was  not 
necessary  to  state  the  name  of  the  clerk  of  the 
court  by  whom  the  oath  was  alleged  to  have 
been  administered. 

4.  Under  Mills'  Ann.  St  S  146.3,  providing 
that  where  a  defendant  has  pleaded  guilty,  and 
the  court  possesses  any  discretion  as  to  the  ex- 
tent of  the  punishment,  the  court  shall  exam- 
ine witnesses  as  to  aggravation  and  mitigation 
of  the  offense;  and  section  1270,  fixing  the  pun- 

1  3.  See  Perjury,  vol.  39,  Cent.  Dig.  {  18. 


ishment  for  perjury  at  imprisonment  tar  not 
less  than  1  year  nor  more  than  14  years — a 
sentence  imposed  without  taking  such  testi- 
mony must  be  reversed,  though  the  perjury 
charged  was  committed  in  the  presence  of  the 
judge  imposing  the  sentence. 
Oabbert  C.  J,,  dissenting. 

Error  to  District  Court  San  Miguel  (Toun- 
ty;   Theron  Stevens,  Judge. 

Charles  A.  Smith  was  convicted  of  perjury, 
and  l»lngs  error.    Reversed. 

John  H.  Murphy  and  L.  E.  Kenworthy,  for 
plaintiff  in  error,  N.  C.  MiII»,  Atty.  Gen., 
and  I,  B,  Melville,  Asst  Atty.  Gen.,  tot  the 
Peotile. 

STEWr.K,  J.  The  information  charges 
Charles  A,  Smith,  the  defendant  below,  with 
the  crime  of  pei^Jnry.  The  offense  is  alleged 
to  have  been  committed  at  a  trial  held  on 
the  eth  day  of  June,  1902,  in  the  "district 
court  of  San  Miguel  county,  Colorado." 
Smith  was  tried  for  an  alleged  violation  of 
chapter  65,  p.  159,  of  the  Laws  of  1901,  and 
was  a  witness  in  his  own  behalf.  The  law 
of  1901  prohibits  the  sale  of  liquors  without 
a  license  from  the  board  of  county  commis- 
sioners, and  the  information  charged  Smith 
with  the  violation  of  that  statute  by  the  sale 
of  liquor  t^o  one  Albertlnl.  It  Is  charged  that 
Smith  willfully  and  corruptly  testified  false- 
ly. In  response  to  interrogatories,  that  to  the 
best  of  his  knowledge  .there  was  not  in  the 
building  occupied  by  him,  during  the  months 
of  April  and  May,  1902,  any  barrels,  casks, 
or  bottles  containing  malt,  spirituous,  or 
vinous  liquors  for  sale,  and  that  he  was  not 
aware  of  ever  having  kept  any  malt  vinous, 
or  spirituous  liquor  In  the  back  room  of  his 
store  building  In  San  Miguel  county;  that 
these  matters  were  material  to  the  issue  l)e- 
Ing  tried;  and  that  In  so  testifying,  Smth 
committed  willful  and  corrupt  perjury. 

The  information  cha-?ing  perjury  was  filed 
June  »,  1902.  On  December  Ist  Smith  with- 
drew his  plea  of  not  guilty,  and  pleaded 
guilty.  On  December  13th  the  defendant 
was  sentenced  to  a  term  in  the  penitentiary 
of  not  less  than  three  and  not  more  than 
five  years.  The  record  contains  the  follow- 
ing: "And  witnesses  being  present  for  the 
purpose  of  giving  testimony  to  the  court  for 
the  court  to  thereby  determine  as  to  the 
aggravation  and  mitigation  of  the  offense 
to  which  said  defendant  has  plead  guilty, 
and  the  court  thereupon  orally  stating  that 
all  of  the  facts  upon  which  the  charge  of 
perjury  In  this  case  was  based  were  within 
the  knowledge  of  the  Judge  of  this  court, 
and  that  the  testimony  upon  which  said 
charge  was  based  was  given  by  said  defend- 
ant, in  a  case  tried  in  this  court,  at  a  time 
when  the  present  presiding  Judge  thereof  pre- 
sided, and  which  testimony  was  given  within 
the  hearing  of  said  Judge  of  this  court  the 
court  thereupon  said  that  it  was  not  neces- 
sary to  examine  as  to  the  aggravation  and 
mitigation  of  these  offenses,  and  therefore 
no  testimony  was  introduced." 
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The  title  of  the  act  nnder  which  Smith 
was  first  prosecuted  Is  as  follows:  "An  Act 
prescribing  a  penalty  for  the  sale  of  malt, 
yinous  or  spirituous  liquors  In  counties  out- 
side of  incorporated  towns  and  cities,  with- 
out having  a  license  therefor,  making  the 
same  unlawful,  and  repealing  all  acts  in  con- 
flict herewith."  Sess.  Laws  1901,  p.  159,  c. 
65.  The  record  is  brought  here,  and  we  are 
asked  to  set  aside  the  judgment  and  sentence 
because  the  court  did  not  take  testimony 
concerning  the  aggravation  and  mitigation 
of  the  oflfense;  because  the  subject-matter 
of  the  statute  which  was  the  basis  of  the 
original  Judicial  proceeding  was  not  clearly 
expressed  in  the  title  of  said  statute;  be- 
cause the  Information  sets  forth  the  crime 
of  perjury  as  having  been  committed  in  the 
"district  court  of  San  Miguel  county,  Colo- 
rado," which  said  described  court  Is  a  court 
imknown  to  the  Constitution  and  statutes  of 
Colorado;  because  the  matters  concerning 
which  the  plaintiff  in  error  was  alleged  to 
have  sworn  falsely  were  not  material  to  any 
issue  In  the  proceedings  in  said  information 
set  forth;  and  because  the  information  does 
not  set  forth  the  name  of  the  clerk  by  whom 
the  oath  was  administered  to  said  Smith. 

We  shall  consider  at  length  only  the  first 
objection,  for  the  reason  that  we  are  of  opin- 
ion that  the  statute  under  which  the  defend- 
ant was  first  prosecuted  is  valid,  and  that  the 
subject-matter  thereof  is  clearly  expressed 
in  its  title;  that  the  designation  of  the  court 
in  which  the  perjury  is  alleged  to  have  been 
committed  as  "the  district  court  of  San  Mig- 
uel county,  Colorado,"  charged  with  suffi- 
cient certainty  before  what  court  the  alleged 
false  oath  was  taken,  that  being  a  common 
description  of  the  district  courts  in  the  stat- 
utes; and  because  we  are  of  opinion  that  it 
was  not  necessary  to-  state  the  name  of  the 
"duly  authorized  clerk  of  said  court"  by 
whom  the  oath  la  alleged  to  have  been  ad- 
minist^ed,  and  that  the  testimony  alleged 
to  have  been  given  was  clearly  material  to 
the  issue  then  being  tried. 

The  first  objection,  that  the  court  erred  in 
passing  sentence  upon  the  plea  of  guilty 
without  examining  witnesses  as  to  the  ag- 
gravation and  mitigation  of  the  offense,  is 
more  serious,  and,  in  our  opinion,  requires 
us  to  remand  the  defendant  for  resentence. 
The  statute  (section  1463,  Mills'  Ann.  St.) 
provides  that,  in  all  cases  where  the  defend- 
ant has  pleaded  guilty,  and  the  court  pos- 
sesses any  discretion  as  to  the  extent  of  the 
punishment,  "it  shall  be  the  duty  of  the  court 
to  examine  witnesses  as  to  the  aggravation 
and  mitigation  of  the  offense."  Upon  a  con- 
viction of  perjury,  section  1270,  Mills'  Ann. 
St,  provides  that  the  defendant  shall  be 
punished  by  confinement  In  the  penitentiary 
for  a  term  not  less  than  1  year  nor  more 
than  14  years.  The  court  possessed  discre- 
tion as  to  the  extent  of  the  punishment,  and 
should  have  examined  witnesses.  The  stat- 
ute requiring  the  examination  of  witnesses 


was  passed  upon  by  this  court  In  Arrano  v. 
The  People,  24  Colo.  23S,  49  Pac.  271,  and 
the  court  held  the  provisions  of  the  statute 
to  be  mandatory,  and  that,  unless  the  fact 
that  the  witnesses  were  examined  affirma- 
tively appears  in  the  record,  the  sentence 
is  invalid.  The  closing  paragraph  of  the 
opinion  is  as  follows:  "We  think,  therefore, 
that  the  record  must  affirmatively  show  all 
steps  which  were  essential  to  sustain  the 
sentence;  and,  the  record  before  us  failing 
to  show  that  the  court  examined  witnesses 
as  required  by  statute,  but  In  effect  nega- 
tively showing  that  this  was  not  done,  the 
plaintiffs  In  error  were  sentenced  in  a  man- 
ner not  sanctioned  by  law,  and  such  sentence 
Is  invalid.  We  do  not  regard  the  other  ob- 
jections as  well  taken;  but  for  the  reasons 
given,  the  Judgment  must  be  reversed,  and 
the  cause  remanded  for  resentence,  after  the 
examination  of  witnesses  as  provided  by 
statute."  The  record  here  affirmatively 
shows  that  the  court  did  not  examine  wit- 
nesses as  to  the  aggravation  and  mitigation 
of  the  offense,  but  declined  to  do  so,  for  the 
reason,  as  stated  orally,  that  all  the  facts 
upon  which  the  charge  of  perjury  was  based 
were  within  the  knowledge  of  the  court; 
that  the  testimony  upon  which  said  charge 
was  based  was  given  by  said  defendant  In 
a  case  .tried  In  that  court  at  a  time  when 
the  presiding  Judge  thereof  presided,  and 
which  testimony  was  given  within  the  hear- 
ing of  said  Judge.  The  perjury  was  com- 
mitted in  the  month  of  June,  1902;  the  de- 
fendant was  sentenced  at  a  subsequent  term 
of  court,  and  in  the  month  of  December, 
1902;  and  it  Is  altogether  probable  that  all 
the  facts  testified  to  in  the  former  trial  were 
not  In  the  mind  of  the  Judge  at  the  time  of 
the  sentence.  Facts  favorable  to  the  defend- 
ant may  have  been  forgotten,  and  facts  in 
aggravation  of  the  offense  may  have  been 
retained.  If  the  court  had  heard  testimony 
the  same  day,  but  In  another  case,  we  should 
decide  that  the  statute  had  not  been  complied 
with.  The  statute  Is  held  to  be  mandator}-, 
and  It  can  be  complied  with  only  by  the  tak- 
ing of  testimony  subsequent  to  the  plea  of 
guilty. 

The  Attwney  General  says  that  we  should 
not  impute  to  the  Legislature  that  It  Intends 
the  doing  of  a  foolish  or  useless  thing;  that, 
when  it  appears  that  the  Judge  has  within 
his  own  knowledge  facts  upon  which  the 
charge  Is  based.  It  is  Idle  to  require  him  to 
again  take  testimony.  And,  as  illustrative 
of  this  argument,  he  asks  if  It  would  be 
logical  to  require  the  taking  of  testimony  in 
a  case  where  a  new  trial  had  been  granted 
because  of  some  technical  error,  and  the  de- 
fendant had,  before  proceeding  to  the  second 
trial,  pleaded  guilty.  The  decision  in  the 
Arrano  Case,  holding  this  statute  to  be  man- 
datory, was  rendered  in  the  year  1807.  There 
have  been  several  sessions  of  the  Legislature 
since  that  time,  but  no  limitation  has  been 
placed  upon  It,  and  we  must  presume  that 
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the  Legislature  did  not  desire  to  change  the 
law,  but  that  it  accepted  the  decision  as  a 
<;orrect  interpretation  of  its  •will.  The  record 
states  that  the  Judge  heard  the  testimony  of 
the  defendant  at  a  former  trial,  that  the 
•charge  of  perjury  is  based  upon  the  said 
testimony,  and  that  because  he  had  beard 
the  testimony  of  the  defendant  it  was  not 
necessary  to  hear  testimony  as  to  the  ag- 
gravation or  mitigation  of  the  oflCeuse.  The 
refusal  to  hear  testimony  is  not  ttased  upon 
the  fact  that  he  had  heard  the  testimony  of 
•other  witnesses,  but  solely  upon  the  fact  that 
he  had  heard  the  testimony  of  the  defendant 
The  record  does  not  state  that  the  com*t  at 
another  time  heard  teslmony  as  to  the  ag- 
gravation or  mitigation  of  the  charge  of  per- 
jury, but  says  that  upon  another  occasion,  in 
another  cause,  he  heard  the  testimony  of  the 
defendant,  and  that  upon  the  testimony  of 
the  defendant  was  based  the  charge  of  per- 
Juiy.  If  the  recitals  in  this  record  can  be 
held  to  meet  the  requirements  of  the  statute, 
then,  whenever  the  record  states  that  the 
facts  upon  which  the  charge  is  based  are 
within  the  knowledge  of  the  Judge,  the  stat- 
ute has  been  observed.  Aggravation  is  de- 
lined  to  be:  "Any  circumstance  attending 
the  commission  of  a  crime  (W  tort  which  in- 
-creases  its  guilt  or  enormity,  or  adds  to  its 
injurious  consequences,  but  which  is  above 
and  beyond  the  essential  constituents  of  the 
crime  or  tort  itself."  Black's  Law  Dictionary. 
"Mitigating  circumstances  are  such  as  do  not 
•constitute  a  Justification  or  excuse  of  the 
offense  in  question,  but  which,  in  fairness 
and  mercy,  may  be  considered  as  extenuating 
•or  reducing  the  degree  of  moral  culpability." 
Id.  In  the  case  used  by  the  Attorney  General 
to  illustrate  his  argument,  SMue  matters  in  ag- 
gravation and  mitigation  of  the  offense  might 
be  shown;  but,  even  in  that  case,  the  mitigat- 
ing circumstances  which  are  usually  shown 
as  appealing  to  the  fairness  and  mercy  of 
the  Judge  could  not  be  shown,  because  whol- 
ly irrelevant.  In  the  case  at  bar,  the  cir- 
cumstances in  aggravation  or  mitigation  of 
the  charge  of  perjury  would  not  likely  be 
shown  in  the  trial  of  a  defendant  charged 
with  selling  liquor  without  a  license. 

The  Legislature  made  it  the  duty  of  the 
Judge  to  examine  witnesses  as  to  the  ag- 
gravation and  mitigation  of  the  offense,  as  a 
protection  to  society  as  well  as  to  the  defend- 
ant The  character  of  the  defendant  his  hab- 
its, his  social  standing,  his  intelligence,  bis 
motive  for  the  commission  of  the  offense,  are 
all  subjects  pertinent  to  the  Inquiry  required 
by  the  statute  as  to  the  aggravation  or  miti- 
gation of  the  offense.  One  of  the  defendant's 
most  substantial  rights  is  that  of  cross-exam- 
ination of  the  Witnesses.  If  the  Judge  may 
refuse  to  hear  testimony  upon  the  ground 
that  the  facts  are  within  his  own  knowledge, 
this  right  is  lost  to  the  defendant  The  case 
•of  Arrano  v.  The  People  is  decisive  of  this 
case,  and  we  must  therefore  reverse  the 
Judgment 


The  Judgment  is  reversed,  and  the  cause 
remanded  with  directions  to  the  court  to  re- 
sentence the  defendant  upon  the  plea  of  guil- 
ty heretofore  entered,  after  the  taking  of 
testimony  as  to  the  aggravation  and  mitiga- 
tion of  the  offense,  as  required  by  statute. 
Reversed  and  remanded. 

GABBERT,  C.  J.  (dissenting).  The  pnr^ 
pose  of  the  statute  was  to  require  the  coort, 
on  a  plea  of  guilty  being  entered,  to  take 
testimony  bearing  on  the  circumstances  un- 
der which  the  crime  was  committed,  so  that 
discretion  and  intelligent  Judgment  might  be 
exercised  in  pronouncing  the  punishmmt 
which  should  be  inflicted.  Such  seems  to 
have  been  the  view  expressed  in  the  Arrano 
Case.  In  taking  testimony  on  such  plea,  the 
court  would  not  be  justified  in  receiving  evi- 
dence different  from  that  which  would  be 
admissible  in  a  trial  on  a  plea  of  not  guilty, 
because,  in  my  Judgment  testimony  as  to 
the  aggravation  and  mitigation  of  the  offense 
should  be  confined  to  those  matters  which 
would  be  relevant  at  a  trial.  The  extent  to 
which  the  court  should  bear  testimony  on  a 
plea  of  guilty  must  in  a  great  measure,  be 
discretionary.  It  appears  from  the  record 
that  the  Judge  pronoiuclng  sentence  presided 
at  the  trial  of  the  cause  in  which  the  per- 
jury was  committed.  It  must  therefore  be 
presumed  he  had  that  degree  of  knowledge 
touclilng  the  circumstances  under  which  the 
crime  was  committed  which  the  statute  con- 
templates, in  the  absence  of  an  affirmative 
showing  that  testimony  was  offered  and  re- 
fused bearing  on  matters  regarding  which 
the  Judge  was  not  advised,  and  which  it 
would  have  been  bis  duty  to  consider.  In 
my  opinion,  the  conclusion  of  my  associates 
is  wrong,  because  it  is  based  upon  the  erro- 
neous assumption  that' the  trial  Judge,  on  a 
plea  of  guilty,  must  hear  testimony  different 
from  that  which  would  be  relevant  and  com- 
petent at  a  trial. 

I  dissent  from  the  Judgment  announced. 


(3S  Colo.  Tt) 

FIELD  V.  TANNER  et  al, 

(Supreme  Court  of  Colorado.    March  7.  1901.) 

MINING  CLAIM— FORFEITURE  —  ASSESSMENT  — 
E^JLISTMENT  OP  OWNER— TENANT  IN  COM- 
MON —  LOCATION  CERTIFICATE  —  HARMLESS 
ERROR. 

1.  In  an  action  to  recover  possesaon  of  a 
mineral  claim,  any  error  in  the  court's  ruling 
that  the  plaintiff  had  not  shown  any  right  of 
possession  based  on  occapancj  was  harmless, 
and  was  waived  by  plaintiff's  prodncins  proof 
of  valid  statutory  locations  giving  him  the 
right  of  possession. 

2.  Rev.  St.  U.  S.  8  2324  [U.  S.  Comp.  St 
1901,  p.  1426],  provides  that  for  failure  to  do 
the  required  annual  assessment  work  on  unpat- 
ented lode  mining  claims  they  become  liable 
to  forfeiture  and  relocation,  but,  if  the  original 
owner  resumes  work  on  the  claim  thereafter 
before  location  thereon  by  another,  his  rights 
are  revived.  Act  July  2,  1898,  c.  563,  30  U. 
S.  Stat  651  [U.  S.  Comp.  St  1901,  p.  1428],  H 
1,  2,  provide  that  the  foregoing  section  shall  not 
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apply  to  Totunteen  lo  the  armr  or  dbt^  in  the 
war  with  Spain,  end  that  those  desiring  to 
take  advantage  of  the  act  shall  file  a  notice 
of  their  enlistment,  and  desire  to  hold  the  claim 
under  the  act,  in  the  clerk's  office  where  the  lo- 
cation certificate  is  recorded.  Held,  that  the 
filing:  of  such  a  notice  Is  eqaivalent  to  actual 
performance  of  the  assessment  work,  so  as  to 
revive  the  claimant's  rights,  forfeited  hj  fail- 
ure to  do  the  assessment  work  for  the  preceding 
jear,  where  no  one  else  had  located  there  in  the 
meantime. 

3.  Where  defendants  wrongfully  bdd  posses- 
sion of  a  mining  claim  adversely  to  plaintiff, 
who  had  made  a  prior  location  thereon,  and 
prevented  him  from  performing  the  required  as- 
sessment work  thereon,  they  cannot  set  up  his 
failure  to  do  the  work  to  support  their  title 
«■  against  him. 

4.  In  an  action  to  recover  real  property  one 
tenant  in  common  may  recover  possession  of 
the  entire  tract  as  against  all  except  bis  co> 
tenants. 

5.  Evidence  ftrld  to  show  that  defendants  bad 
not  sank  a  shaft  in  a  mining  claim  to  the  depth 
required  by  law  to  constitute  a  valid  location, 
before  the  plaintiff,  whose  claim  under  a  prior 
location  was  alleged  to  have  been  forfeited,  re- 
sumed work,  and  did  the  assessment  work  re- 
quired by  law,  restoring  his  original  rights. 

ft.  Where  defendants,  claiming  a  forfeiture  of 
a  location  by  plaintiff  of  a  mining  claim,  relo- 
cated thereon,  defects  in  their  location  certifi- 
<»te  cannot  he  cured,  as  against  him,  by  filing 
amended  certificates  after  he  had  reentered 
the  claim. 

Appeal  from  District  Court,  l>eller  CSoanty; 
M.  I.  Bailey,  Judge. 

Action  by  James  G.  Field  against  Carl  Tan- 
ner and  another.  From  a  Judgment  in  favor 
«f  defendants,  plalntiiX  appeals.    Reversed. 

Wcleott  &  VaUe  and  Wm.  W.  Field,  for 
appellant    Scott  Asbtuo,  (or  appellees. 

•  CAMPBBIiL,  J.  In  this  action  to  recover 
tbe  possession  of  real  property  the  controver- 
sy is  over  tbe  right  of  possession  of  a  plot 
of  mineral  land  in  the  Cripple  Creek  mining 
district.  It  lies  within  the  outer  boundaries 
of  what  appellant  (plaintiff  below)  calls  the 
Great  Diyide  and  Last  Chance  lode  mining 
claims,  to  which  be  asserts  ownership,  and 
it  Is  substantially  tho  same  territory  embra- 
ced within  the  Ohio  and  Last  Chance  lodes, 
claimed  by  appellees  (defendants  below),  all 
of  which  are  impatented.  UiMn  issues  join- 
ed by  the  pleadings  the  trial  was  to  tbe  court 
without  a  Jury.  Findings  were  in  favor  of 
tbe  defendants,  and  by  the  Judgment  tbe  ac- 
tion was  dismissed.  The  facts,  so  far  as 
material  niwn  this  review,  are  sufficiently 
stated  in  the  opinion. 

1.  In  bis  attempt  to  show  bis  right  of  pos- 
session to  this  property  plaintiff  conceived 
that  a  prima  fade  case  was  made  out  merely 
by  proving  that  be  and  bis  grantws  bad  ioa» 
woric  and  made  improvements  thereon,  and 
that  at  tbe  time  of  tbe  intrusion  by  defend- 
ants he  was  In  tbe  occupancy  thereof,  and 
that,  nntll  defendants  showed  paramount  ti- 
tle in  themselves,  or  an  antecedent  posses- 
sion, he  might  rely  upon  bis  right  of  posses- 
sion thus  established,  and  cites  Armstrong  et 
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al.  V.  Lower  et  al.,  6  Colo.  681.  Two  kinds 
of  possession  of  mining  property  are  recog- 
nized by  the  state  and  federal  decisions,  as 
the  opinion  in  that  case  states — one  within 
which  plaintiff  first  attempted  to  bring  him- 
self; the  other  resulting  from  a  valid  stat- 
utory location.  When  plaintiff  closed  his  ev- 
idence, which  tended  to  show  right  of  possets 
slon  based  upon  occupancy,  the  court  intimat- 
ed that  be  had  not  established  any  right  of 
possession  at  all,  and  could  not  without  proof 
of  valid  statutory  locations.  Acting  upon  this 
suggestion,  plaintiff  then  produced  proof 
tending  to  show  under  tbe  federal  and  state 
mining  laws  valid  locations  ot  the  two  claims 
to  which  be  asserted  ownership,  without 
proof  of  which,  according  to  the  court's  rul- 
ing, no  right  of  possession  conld  be  establish- 
ed under  the  pleadings.  If  there  were  error 
in  this  ruling— as  to  which  we  need  not  d^ 
dde— the  same  was  harmless,  and  waived 
by  plalntitTs  producing  proof  of  valid  statur 
tory  locations  from  which  tbe  right  of  po»- 
sesslon  springs,  provided  proof  of  the  latter 
Idnd  was  sufficient  to  show  compliance  with 
the  statute.  In  the  natural  order,  then,  we 
proceed  first  to  inquire  whether.  In  the  light 
of  all  the  evidence,  the  locations  owned  by 
plaintiff  were  valid  when  made,  or  before  tbe 
inception  of  defendants'  rights. 

2.  PlaintiCTs  locations  were  made,  the  Last 
Chance  in  tbe  early  part  of  18S)3,  and  the 
Great  Divide  in  May  of  that  year;  the  de- 
fendants' on  Jannary  1,  1809.  Defendants 
contend  tliat  plaintiff  failed  to  make  suffi- 
cient proof  as  to  the  validity  of  bis  locations^ 
but  the  only  defects  to  which  our  attention 
is  called  are  that  the  discovery  shaft  of  one 
of  the  claims  was  not  sunk  to  the  required 
depth,  and  that  there  was  not  disclosed  there- 
in a  well-defined  crevice  of  mineral-bearing 
rock  in  place.  Were  it  necessary,  it  could 
easily  be  demonstrated  from  the  evidence 
that  all  necessary  acts  of  location  were  per- 
formed by  the  locators  of  these  two  claims 
at  the  time  they  fix  as  the  date  of  original 
location.  The -necessity  for  doing  so,  how- 
ever, is  obviated  because  the  proof  is  clear 
and  unquestioned,  even  by  the  testimony  of 
defendants'  own  witnesses,  that  before  the 
alleged  rights  of  the  defendants  accrued  a 
valid  discovery  in  both  plaintiff's  locations 
was  made,  and  all  other  acts  of  location  per- 
formed. So  that  in  our  further  discussion 
we  may  regard  It  as  satisfactorily  proven  that 
plalntitTs  locations  were  valid,  and  his  right 
of  possession  established,  at  tbe  time  defend- 
ants entered  to  make  their  locations,  tmless 
such  right  was  lost  because  of  some  delin- 
quency on  the  part  of  plaintiff  which  forfeit- 
ed tbe  same. 

This  brings  ns  to  a  consideration  of  tbe 
defenses  interposed  by  the  defendants,  which, 
if  made  ont,  operate  at  once  as  a  forfeiture 
of  all  of  plaintiff's  rights,  and  a  restoration 
to  the  public  domain  of  the  land  which  plain- 
tiff may  have  theretofore  segregated,  and  up- 
on which  tbey  might;  and  as  a  matter  of  tact 
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thej-  say  tbey  did,  make  valid  locations,  or 
relocations,  under  the  laws  of  the  United 
States  and  of  Colorado,  by  virtue  of  which, 
as  they  allege,  arose  their  right  of  posses- 
sion at  the  time  of  institution  of  the  action. 
These  defenses  are:  First.  That  the  plaintiff 
did  not  do,  or  cause  to  be  done,  for  the  years 
1897  and  1888,  upon  either  of  his  claims,  the 
necessary  assessment  work  to  the  value  of 
$100,  and  thereby  the  ground  which  thereto- 
fore was  located  by  plaintiff  became  again 
imappropriated  public  domain  of  the  United 
States.  Second.  That  after  such  failure  up- 
on the  part  of  plaintiff  to  do  such  assessment 
work  they  entered  upon  the  ground  in  con- 
troversy, and  made  valid  locations,  or  reloca- 
tions, thereof,  of  that  portion  of  the  ground 
theretofore  included  in  the  boundaries  of  the 
Great  Divide  claim  imder  the  name  of  the 
"Ohio  Ix)de  Mining  Claim,"  and  of  the 
ground  Included  within  the  plaintiff's  L<ast 
Chance  claim  under  the  same  name.  Third. 
Another  defense,  though  not  specifically  and 
aflBrmatively  pleaded,  but  which,  defendants 
say,  arises  out  of  plaintiff's  own  evidence, 
is  that  the  plaintiff  at  the  beginning  of  the 
action  was  at  most  the  owner  of  only  an  un- 
divided, less  than  an  entire.  Interest  in  the 
claims  in  question,  and  therefore  was  not  en- 
titled to  recover  any  portion  of  the  same  un- 
der his  allegation  of  sole  ownership.  These 
defenses  we  shall  consider  in  their  order. 

3.  As  to  whether  the  annual  assessment 
work  to  the  value  of  $100  on  each  claim 
was  done  for  the  year  1807,  the  testimony  is 
conflicting.  Beyond  all  doubt  plaintiff  in 
good  faith  attempted  to  comply  with  the  fed- 
eral statute  so  requiring.  He  employed  men 
to  do  the  work,  paid  them  therefor  the  sum 
of  $100  for  the  labor  they  did  on  each  loca- 
tion, and  recorded  the  affidavit  of  labor,  as 
section  3161,  Mills'  Ann.  St.,  provides  that 
he  may;  the  recording  of  which  Is  prima  facie 
evidence  of  the  performance  of  the  annual 
labor  required.  These  workmen  testified  that 
at  the  regular  contract  price  for  similar  work 
In  that  district  that  done  on  each  claim  was 
of  the  value  of  $100.  On  the  part  of  defend- 
ants there  was  evidence  that  such  value  was 
less  than  $100.  Were  It  necessary  to  decide 
this  particular  point  from  the  evidence,  un- 
der the  liberal  construction  of  the  act  In 
question  which  the  courts  have  adopted,  and 
remembering  that  forfeiture  for  failure  to  do 
assessment  work  must  be  established  by 
clear  and  convincing  proof,  it  might  be  that 
we  should  hold  that  forfeiture  upon  the 
ground  alleged  had  not  been  made  out  In 
this  connection  It  is  appropriate  to  say,  and 
the  observation  applies  to  other  branches  of 
the  case,  that  we  do  not  believe  that  this 
question  of  fact  was  resolved  by  the  lower 
court  In  favor  of  the  defonilants.  There 
were  no  specific  findings  of  fact  upon  any  of 
the  issues,  the  finding  being  in  general  terras 
in  favor  of  defendants.  To  our  minds  it  is 
apparent  from  the  rulings  of  the  trial  court 
upon  the  evidence  and  other  questions  that 


were  raised  at  the  trial  that  the  case  was  not 
decided  in  favor  of  defendants  upon  the  is- 
sues of  fact,  but  upon  the  court's  construc- 
tion of  the  following  act  of  Congress,  pasaed 
July  2,  1808,  of  which  only  sections  1  and  2 
are  pertinent: 

"An  act  to  relieve  own««  of  mining  claims 
who  enlist  in  the  military  or  naval  serv- 
ice of  the  United  States  toe  duty  In  the 
war  with  Spain  from  performing  assess- 
ment work  during  such  term  of  service: 

"That  the  provisions  of  section  twenty 
three  hundred  and  twenty-four  of  the  Revised 
Statutes  of  the  United  States,  which  require 
that  ou  each  claim  located  after  the  tenth 
day  of  May,  eighteen  hundred  and  seventy- 
two,  and  until  patent  has  been  Issued  there- 
for, not  less  than  one  hundred  dollars'  worth 
of  labor  shall  be  performed  or  improvements 
made  during  each  year,  shall  not  apply  to 
claims  or  parts  of  claims  owned  by  persons 
who  may  ealist  in  the  volunteer  army  or  navy 
of  the  United  States  for  service  In  a  war 
between  this  country  and  Spain,  so  that  no 
mining  claim  or  any  part  thereof  owned  by 
such  person  which  has  been  regularly  located 
and  recorded  shall  be  subject  to  forfeiture 
for  non-performance  of  the  annual  assess- 
ments until  six  months  after  such  owner  is 
mustered  'out  of  the  service,  or,  if  be  should 
not  survive  the  war,  then  six  months  after 
his  death  in  the  service. 

"Sec.  2.  That  those  desiring  to  take  adran- 
tage  of  this  act  shall  file,  or  cause  to  l>e  filed, 
a  notice  in  the  clerk's  office  where  the  loca- 
tion certificate  of  said  mine  is  recorded  be- 
fore the  expiration  of  the  assessment  year, 
giving  notice  of  his  enlistment  and  of  hi? 
desire  to  hold  said  claim  under  this  act." 

Act  July  2,  1898,  c.  563,  30  U.  S.  Stat  ®1 
[U.  S.  Comp.  St.  1901,  p.  1428]. 

When  hostilities  between  the  United  States 
and  Spain  broke  out,  plaintiff  was  a  retired 
surgeon  of  the  navy,  and  soon  after  the  dec- 
laration of  war  volunteered  his  services  and 
enlisted  as  a  surgeon  In  the  navy  of  the 
United  States  for  service  in  the  war  between 
this  country  and  Spain.  Choosing  to  take 
advantage  of  the  provisions  of  the  foregoing 
act,  In  December,  1898,  he  caused  to  be  pre- 
pared and  filed  and  recorded  in  the  clerk's 
office  where  the  location  certificates  of  his 
mines  were  recorded  a  notice  of  his  enlist- 
ment and  desire  to  hold  the  claims,  as  there- 
in provided.  It  Is  plaintiffs  contention  that 
the  filing  of  this  notice  was  the  equivalent 
in  all  respects  of  the  performance  by  him  of 
the  annual  work  upon  each  of  the  claims  for 
the  year  1898,  and  lifted  the  forfeiture.  If 
any  occurred  by  reason  of  his  failure  to  do 
such  work  for  the  year  1897.  The  defendants 
hold  to  the  contrary.  The  question,  then,  is, 
what  Is  the  meaning  of  this  act?  Section 
2324  of  the  Revised  Statutes  of  the  Unltod 
States  ru.  S.  Comp.  St.  1901,  p.  1426],  there- 
in referred  to,  declares  that  for  failure  to  do 
the  annual  assessment  work  upon  unpatented 
lode  mining  claims  the  same  become  liable 


Digitized  by 


Google 


Oolojl 


FIBLO  ▼.  TANNER. 


919 


to  forfeiture  and  rdocatloii.  The  section  also 
apeclflcally  provides  that.  If  the  original  own- 
er sball  resume  wmrk  upon  such  claim  after 
such  failure,  and  before  such  location  by  a 
third  person,  the  rights  of  the  original  lo- 
cator are  revived.  It  will  be  observed  that 
failure  to  do  the  annual  assessment  work 
does  not  ipso  facto  work  a  fMfeitnre  of  a 
lode  mining  claim,  but  the  same  merely  be- 
comes liable  to  forfeiture,  which  may  be  com- 
plete and  final  when  the  rights  of  third  per- 
sons accrue.  If,  however,  before  such  rights 
do  attach,  the  original  locator  resumes  work, 
the  forfeiture  la  avoided.  McGInnis  et  al.  v. 
Egbert,  8  Colo.  41,  6  Pac.  652;  Belk  v.  Meagh- 
er, IM  U.  S.  279,  28  Ia  Ed.  735.  It  la  a  fair 
construction  of  the  act  of  Congress  of  July  2, 
1898,  and  we  so  hold,  that  an  enlisted  per- 
son, being  an  owner  of  an  unpatented  mining 
claim  which  has  been  regularly  located  and 
recorded,  who  flies  or  causes  to  be  filed  In 
the  proper  clerk's  office  the  notice  provided 
for  by  section  2,  is  relieved  of  the  necessity 
<rf  doing  the  annual  assessment  work  re- 
quired by  section  2324  of  the  Revised  Stat- 
utes^ and  the  filing  of  such  notice  is  equiva- 
lent in  all  respects  to,  and  is  attended  with 
the  same  consequences  that  result  from,  Its 
actual  performance.  In  other  words,  to  apply 
the  principle  concretely,  since  plaintifl  during 
the  year  1888  filed  the  notice  prescribed  in 
section  2,  this  was  in  lieu  of  the  assessment 
work  for  that  year,  and  in  law  constituted  a 
resumption  and  performance  In  full  of  the 
assessment  work  for  that  year,  just  as  ef- 
fectually as  If  plaintifT  bad  actually  perform- 
ed $100  worth  of  work  upon  each  claim.  It 
follows,  therefore,  that,  if  plaintiff  did  fall 
to  do  bis  annual  assessment  work  for  the 
year  1807,  the  claims  were,  nevertheless,  not 
liable  to  forfeiture  for  such  failure,  because 
the  filing  of  this  notice  was  the  equivalent  of 
resumption  and  full  performance  of  the  an- 
nual assessment  work  for  the  year  1888, 
which,  in  law,  saved  to  plaintiff  all  the  rights 
he  ever  had  in  the  locations,  and  avoided  the 
forfeiture  which,  in  the  absence  of  resuming 
work,  might  have  resulted.  It  clearly  ap- 
pears from  the  record  that  defendants  did  not 
attempt  to  locate  this  ground  on  the  Ist  day 
of  January,  1898,  at  which  time  they  say 
plaintitTs  claims  were  liable  to  forfeiture, 
nor  did  they  enter  thereupon,  or  attempt  to 
secure  any  right  thereto,  prior  to  the  passage 
of  the  act  of  Congress  of  July  2,  1898,  and 
not  until  the  1st  day  of  January,  1889.  On 
that  day,  however,  the  ground  was  not,  for 
the  reason  just  stated,  open  to  relocation,  and 
unless  by  some  subsequent  default  of  plain- 
tiff It  l>ecame  so  he  still  owns  it 

4.  That  such  default  occurred  Is  another 
contention  of  defendants.  Their  counsel 
argue  that,  since  plaintiff  admits  that  he  re- 
turned from  the  war  about  the  1st  day  of 
March,  1899,  and,  as  he  also  concedes,  did 
not  within  the  i>eriod  of  six  months  tjiere- 
after,  as  Ihnited  by  section  1  of  the  act  of 
1886^  resume  labor  and  perform  the  sam(> 


upon  either  of  these  claims,  ^b  right  -of  pos- 
session is  lost  While  it  is  true  that  plaintiff 
returned  to  Colorado  In  the  month  of  Mardi 
or  April,  1889,  there  is  no  evidence  to  which 
our  attention  Is  called  that  he  has  evex  been 
mustered  out  of  the  service.  A  sufficient  re- 
ply to  this  contention  might  be  that,  so  far 
as  the  record  shows,  plaintiff  la  still  a  sur- 
geon In  the  United  States  navy,  though  the 
war  has  long  since  ended;  and,  as  the  biu:- 
den  of  proof  is  upon  defendants  to  establish 
a  forfeiture  upon  the  ground  alleged,  they 
have  failed  if  plaintiff  is  still  in  the  service. 
But  assuming,  as  we  well  may,  that  plaintiff 
was  mustered  out  In  March  or  April.  1809, 
let  us  see  if  his  rights  to  these  locations  are 
gone  by  reason  of  his  not  having  actually 
done  the  annual  assessment  work  for  the 
year  1889.  Section  1  of  the  act  speaks  of 
annual  assessments  from  the  performance  of 
which  the  enlisted  owner  of  mining  claims 
Is  exempt  Possibly,  by  a  liberal  construc- 
tion of  the  act  under  the  facts  of  tills  case, 
plaintiff  is  exempt  from  the  performance  not 
only  of  annual  labor  for  the  year  1898,  but 
also  for  1889.  But  It  Is  not  necessary  so  to 
hold  here,  for  upon  another  ground  the  con- 
tention of  defendants  is  untenable.  The  rec- 
ord discloses  that  plaintiff  was  not  aware 
of  any  attempt  by  others  to  locate  this  prop- 
erty for  an  alleged  failure  by  him  to  do  as- 
sessment work  until  some  time  in  the  month 
of  August  1899,  when,  in  the  course  of  a 
correspondence  with  Tanner,  one  of  the  de- 
fendants, Tanner  wrote  to  him  ttiat  he  and 
some  of  his  codefendants  claimed  that  they 
had  relocated  the  claims  on  the  1st  of  Jan- 
uary, 1809,  because,  as  they  then  said,  of  the 
failure  of  plaintiff  to  do  the  assessment  work 
for  the  year  1898.  After  they  were  advised 
of  the  passage  of  the  act  of  Congress  of  July 
2,  1808k  and  learning  that  plaintiff  was  not 
delinquent  for  failure  to  do  the  actual  annual 
assessment  work  for  that  year,  they  shifted 
ground,  and  asserted  that  such  failure  relat- 
ed to  1897.  But  whether  defendants  made 
their  locations  because  of  the  alleged  failure 
of  plaintiff  to  do  the  work  for  the  year  1897 
or  the  year  1898.  we  have  already  decided 
that  the  ground  was  not  open  to  relocation  mi 
the  1st  day  of  January,  1889,  which  they 
fixed  as  the  date  of  their  locations.  They 
were  In  actual  possession  of  these  claims  in 
August  1889,  when  plaintiff  began  to  take 
steps  to  do  the  annual  assessment  for  that 
year,  which  was  within  the  six  months  from 
the  time  it  was  alleged  he  was  mustered  out 
of  service.  In  good  faith  he  attempted  to 
do,  or  have  done,  this  assessment  work,  when 
he  discovered  that  his  property  was  in  pos- 
session of  defendants,  who  held  under  a 
claim  hostile  and  adverse  to  him,  and  was  in- 
formed that  they  themselves  bad  done  or 
would  do  such  work,  and  that  if  be  did  the 
same  it  would  not  inure  to  his  benefit  Lat- 
er in  the  year  he  went  upon  the  ground  itself, 
and  endeavored  to  effect  some  arrangement 
with  defendants  which  would  obviate  the  ne- 
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cesfsity-of  legal  proceedings,  but  to  no  pur- 
pose, and  was  then  given  to  understand— and 
we  tbluk  it  clearly  so  appears  from  the  rec- 
ord—tliat  lie  could  not,  with  safety  to  him- 
self, or  peaceably,  make  entry  upon  the 
claims  for  the  purpose  of  doing  the  assess- 
ment work,  though  it  was  said  by  one  of  the 
defendants  at  the  trial  that  they  would  not 
have  interfered  with  blm  had  he  entered  up- 
on the  property  with  that  object  in  view. 
However  that  may  be,  it  does  not  lie  with 
defendants,  who  were  holding  this  property 
wrongfully,  and  adversely  to  him,  to  say  that 
he  did  not  do  the  assessment  work  for  the 
year  1809,  when  it  Is  clear  from  the  record 
that  they  themselves,  by  their  own  wrong- 
ful acts,  prevented  him  at  a  seasonable  time 
from  making  compliance  with  the  provisions 
of  the  statute.  They  will  not  thus  be  allow- 
ed to  take  advantage  of  their  own  fraudulent 
and  wrongful  conduct  PlaintUTs  failure, 
therefore,  under  the  facts  of  this  case,  cannot 
be  utilized  by  the  defendants,  and  they  gain 
nothing  by  the  alleged  failure. 

6.  Another  position  taken  by  defendants  is 
that,  assuming  the  validity  of  plaintiff's  loca- 
tions when  made,  and  their  superiority  to  the 
locations  of  defendants,  still  he  cannot  recov- 
er in  tills  action,  because  at  most  he  is  the 
owner  of  an  undivided  interest  in  each  of  the 
claims  of  which,  in  his  complaint,  he  asserts 
sole  ownership.  That  plaintiff,  when  the  ac- 
tion was  begun,  was  the  owner  of  an  undivid- 
ed, less  than  an  entire,  interest  in  the  two 
claims,  is  clear  beyond  all  cavil.  He  asserts 
ownership -of  the  remaining  interests  a^  the 
result  of  forfeiture  proceedings  which  he  con- 
ducted under  the  federal  statute,  which  pro- 
vides that  the  Interests  of  a  co-owner  of  a 
mining  claim  who  refuses  or  neglects  to  con- 
tribute his  share  of  annual  assessment  work 
may  be  forfeited  to  an  owner  who  does  the 
work.  To  evidence  produced  by  plaintiff 
tending  to  show  such  title  defendants  made 
objections,  which  appear  to  have  been  sus- 
tained, relating  to  Irregularities  and  defects 
in  the  proceedings  so  conducted  by  plaintiff. 
It  is  not  essential  to  pass  upon  these  rulings 
of  the  court,  but  it  is  appropriate  to  say  that 
this  court  has  held  in  Becker  v.  Pugh  et  al., 
17  Colo.  243,  29  Pac.  173,  that  a  stranger  to 
the  title  of  the  co-owners,  whose  rights  are 
thus  sought  to  be  terminated,  cannot  object 
to  irregularities  In  the  proceedings.  And  in 
Elder  et  al.  v.  Horseshoe  Mfg.  Co.,  87  N.  W. 
580,  the  Supreme  Court  of  South  Dakota  de- 
cided that  a  publication  of  the  notice  of  for- 
feiture under  this  same  federal  statute,  such 
as  defendants  here  say  was  not  sufficient, 
was  in  full  compliance  with  the  law.  But,  If 
these  forfeiture  proceedings  were  insufficient 
to  divest  the  interests  of  plaintiff's  co-owners, 
and  invest  him  therewith,  as  the  unquestion- 
ed owner  of  an  undivided  interest  in  each  of 
these  claims,  he  was  entitled,  as  a  tenant  in 
common,  to  recover  as  against  a  stranger  the 
entire  interest;  and,  If  the  defendants  de- 
ralgn  title  from  plaintiff's  original  co-owners, 


be  still  would  be  entitled  to  recover  as  against 
them  the  Interest  which  It  is  shown  he  had 
In  these  claims  at  the  time  this  action  was 
begun.  But  as  the  defendants  are  not  ten- 
ants In  common  with  plaintiff,  but  claim  im- 
der  a  title  hostile  and  antagonistic  to  him  and 
that  of  his  original  co-owners,  they  are  stran- 
gers to  bis  and  their  title.  The  rule  in  this 
Jurisdiction  is  that  in  an  action  to  recover 
real  property  one  tenant  in  common  may  re- 
cover possession  of  the  entire  tract  as  against 
all  persons  except  his  co-tenants.  Weese  et 
al.  V.  Barker  et  al.,  7  Colo.  178,  2  Pac.  919; 
Newell  on  Ejectment,  a  3,  {  35,  p.  83;  Er- 
hardt  v.  Boaro,  113  U.  S.  527,  537,  5  Sup. 
Ct  565,  28  L..  Ed.  IIIC;  10  Enc.  Law  (2d 
Ed.)  512. 

6.  From  the  foregoing  It  follows  that  the 
mining  locations  attempted  to  be  relocated 
by  the  defendants  on  January  1,  1899,  were 
not  then  subject  to  location,  because  they 
were  not  a  part  of  the  unappropriated  public 
domain.  The  ground  was  then  included 
within  previously  located  and  existing  valid 
lode  locations,  and,  so  far  as  the  record  dis- 
closes, up  to  this  point  nothing  has  since  oc- 
curred to  work  a  forfeiture  of  plaintiff's 
rights  therein.  But  if  this  ground  in  contro- 
versy was,  at  the  time  defendants  attempted 
to  locate  It,  unappropriated  public  domain, 
they  did  not  make  what  the  law  considers 
a  valid  location  of  either  claim.  Vvhile  there 
is  testimony  by  one  of  the  locators  that  the 
discovery  shaft  of  each  dalm  was  sunk  to 
the  required  depth,  the  best  evidence— that 
of  defendants'  own  engineer,  whose  testi- 
mony was  given  at  their  instance— clearly 
showed  that  neither  of  defendants'  location 
shafts  was  sunk  to  the  depth  required  by  law, 
and,  so  far  as  the  evidence  shows,  this  defect 
was  not  remedied  by  them  before  the  plain- 
tiff resumed  work  and  did  the  assessment 
work  for  the  year  1900  (which  It  Is  admitted 
he  did),  and  the  statutory  time  for  the  do- 
ing of  the  various  acts  of  location  by  defend- 
ants had  long  expired  before  such  le-entry 
by  plaintiff. 

T.  After  the  expiration  of  the  six  months 
limited  by  the  act  of  1898  for  the  resumption 
of  work  by  an  enlisted  person,  and  some 
time  in  November,  1900,  defendants  filed 
amended  location  certificates  of  their  daims, 
the  effect  of  which  was,  they  say,  to  confirm 
their  title,  even  though  their  original  loca- 
tions were  defective.  Since  these  amended 
location  certificates  are  expressly  predicated 
and  based  upon  the  original  locations  of  Jan- 
uary, 1890,  and  were  made  for  the  express 
purpose  of  correcting  errors  In  the  original 
location  certificates,  we  are  unable  to  see 
how  defendants'  title  has  been  In  the  slight- 
est degree  helped  thereby.  As  against  plain- 
tiff, they  did  not  cure  any  defects  which  ex- 
isted at  the  time  defendants'  original  loca- 
tions were  made,  and,  if  the  locations  of  the 
two  claims  by  defendants  were  invalid  when 
made— as  we  have  held  that  they  were— the 
filing  of  amended  location   certificates,   as 
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against  plaintiff,  did  not  validate  them.  We 
are  not  called  upon  to  construe  section  3  of  the 
act  of  1808  (Act  July  2,  1898,  c.  563,  30  Stat 
651  [U.  S.  Comp.  St  1901,  p.  1428]),  wlddi 
points  out  the  procedure  by  which  a  reloca- 
tion may  be  made  of  the  interests  of  the  co- 
owners  of  an  enlisted  person  when  such  co- 

'  owners  have  failed  to  do  the  necessary  as- 
sessment work.  The  defendants  have  made 
no  attempt  to  comply  therewith.  They  rely 
upon  the  proposition  that  the  entire  ground 
in  controversy  was  open  to  relocation  at  the 
time  they  made  their  entry,  and  so  base  their 
rights  upon  the  proposition  that  the  entire 
interest  in  plaintiffs  locations  was  forfeited, 
and  the  ground  covered  thereby  relocated  by 
them,  as  provided  by  our  state  statute. 

Many  other  questions  are  argued  by  coun- 
sel on  both  sides,  but  they  are  either  unim- 
portant or  disposed  of  by  the  foregoing  dis- 
cussion. As  already  Intimated,  we  are  not 
embarrassed  by  any  specific  findings  of  the 
trial  court  upon  the  material  and  vital  ques- 
tions of  fact.  It  is  so  apparent  that  the  de- 
cision was  based  upon  an  erroneous  construc- 
tion of  the  act  of  CJongress  of  1808,  which 
governs  the  rights  of  the  parties  to  this  con- 
troversy, that  we  may  rightfully  assume 
tliat  If  the  court  had  not  considered  its 
wrongful  construction  of  that  act  controlling, 
the  facts  would  have  been  decided  in  favor 
of  the  plaintiff.  But,  however  that  may  be, 
it  is  so  clear  to  us  that  both  the  facts  and 
the  law  are  with  the  plaintiff  that  we  have 
no  hesitation  in  reaching  the  conclusion  that 
he  is  entitled  to  recover  possession  of  the  en- 
tire territory  in  eonfilct.  After  a  careful 
consideration  of  the  record,  we  are  satisfied 
that  the  case  should  not  be  remanded  for  a 
new  trial,  but  that  the  Judgment  should  be 
directed  by  this  court.  The  Judgment  of  the 
trial  court  is  therefore  reversed,   and  the 

'cause  remanded  to  the  district  court  with 
Instructions  to  vacate  the  Judgment  in  favor 
of  the  defendants,  heretofore  entered,  and 
to  enter  a  Judgment  as  of  the  date  of  the 
former  one  in  favor  of  the  plaintiff,  adjudg- 
ing hira  to  be  entitled  to  the  possession  of 
the  entire  property  in  controversy. 
Reversed. 

(32  Colo.  355) 

PEOPLE  ex  rel.  OIL  CREEK  GOLT>  MIN. 
CO.  V.  COURT  OF  APPEALS. 

(Supreme  Court  of  Colorado.    March  7,  1904.) 

CERTIORARI— SCOPE— ERRORS     REVIEWABLE. 

1.  Where  the  Coart  of  Appeals  held  that  a  cer- 
tain defense  in  an  action  for  the  price  of  ma- 
chinery as  pleaded  related  to  matters  not  within 
the  terms  of  tlie  contract,  and  therefore  could 
not  be  proved,  error,  if  any,  in  such  decision, 
was  an  error  relating  merely  to  the  court's  con- 
struction of  the  contract,  which  was  insuffi- 
cient to  invest  the  Supreme  Court  with  authori- 
ty to  review  its  judgment  on  certiorari. 

Certiorari  by  the  people,  on  the  relation  of 
the  Oil  Creek  Gold  Mining  Company,  against 
the  Colorado  Court  of  Appeals.    Writ  denied. 


R.  T.  McNeal,  for  relator.  Stuart  D.  Wai- 
ling, for  respondent 

PER  CURIAM.  This  proceeding  is  insO- 
tuted  by  relator  for  the  purpose  of  having 
this  court  review  the  Judgment  of  the  Court 
of  Appeals  rendered  in  the  case  of  the  Oil 
Creek  Gold  Mining  Company  v.  Fairbanks, 
Morse  &  Company  (Colo.  App.)  74  Pac.  543. 
From  an  examination  of  that  case  it  appears 
that  Fairbanks,  Morse  &  Co.  commenced  an 
action  in  the  district  court  of  Arapahoe  coun- 
ty against  the  Oil  Creek  Gold  Mining  Com- 
pany to  recover  the  balance  due  for  a  gas- 
oline air  compressor  sold  and  delivered  to  the 
latter  under  a  written  contract  set  out  base 
verba  in  the  complaint.  The  mining  com- 
pany answered,  averring  facts  whereby  it 
was  sought  to  establish  that  the  compressor 
did  not  fulfill  the  terms  of  the  guaranty  un- 
der which  it  was  sold.  Judgment  was  ren- 
dered on  the  pleadings  in  the  trial  court  in 
favor  of  the  plaintiff.  The  defendant  appeal- 
ed to  the  Court  of  Appeals,  where  the  Judg- 
ment was  affirmed. 

The  Court  of  Appeals  based  its  decision 
upon  the  proposition  that  when  parties  to  an 
agreement  have  reduced  it  to  writing,  where- 
by a  contract  complete  and  unambiguous  in 
its  terms  is  evidenced,  the  law  conclusively 
presumes  (in  the  absence  of  fraud,  accident, 
or  mistake)  that  the  writing  constitutes  the 
whole  engagement  between  the  parties,  and 
that  no  extrinsic  evidence  of  prior  or  con- 
temporaneous negotiations  between  them  is 
admissible  to  vary  or  qualify  either  its  terms 
or  legal  import.  Prom  this  statement  of  the 
law  respecting  contracts  the  conclusion  was 
reached  that  the  facts  pleaded  in  the  answer 
upon  which  a  breach  of  the  contract  was 
predicated  could  not  be  shown.  It  thus  ap- 
pears that  the  decision  of  the  Court  of  Ap- 
peals was  based  upon  the  construction  of  the 
contract  In  connection  with  the  defenses  in- 
terposed; that  is  to  say,  the  court  concluded 
that  the  written  contract  set  out  In  the  com- 
plaint was  complete  and  unambiguous  as  to 
the  terms  and  conditions  under  which  the 
compressor  was  sold,  and  that  the  imperfec- 
tions of  the  compressor,  as  pleaded  in  the 
defenses,  related  to  matters  not  within  the 
terms  and  scope  of  the  contract,  and  theret- 
fore  could  not  be  shown.  This  does  not  pre- 
sent a  question  which  the  Supreme  Court 
can  review  on  error.  If  the  declson  of  the 
Conrt  of  Appeals  is  wrong,  it  Is  because  of 
error  in  so  construing  the  contract  In  con- 
nection with  the  defenses,  as  to  inhibit  the 
defendant  from  establishing  a  breach  thereof 
on  the  facts  pleaded  upon  which  it  relied  to 
establish  that  defense.  Whether  or  not  such 
construction  was  correct  is  not  a  matter 
which  we  can  consider  In  this  proceeding, 
because  all  that  can  be  claimed  on  l>ehalf  of 
the  relator  is  that  the  Court  of  Appeals  erred. 
Mere  error  by  that  tribunal  is  not  sufilclent 
to  Invest  the  Supreme  Court  with  authority 
to  review  its  Judgment  on  certiorari.    People 
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ex  rel.  Salomon  v.  Court  of  Appeals,  30  Colo. 
8,  (59  Pac.  006. 

The  writ  is  denied,  and  proceeding  dismiss- 
ed. 

STEELE,  J.,  not  sitting. 


(32   Colo.    241) 

PEOPI/E  ex  rel.  COLORADO  BAR  ASS'N  v. 
ROBINSON. 

(Supreme  Court  of  Colorado.    March  7,  1904.) 

ATTORNEY  AND  CLIENT  —  UNPROFESSIONAL 
CONDUCT— FAILURE  TO  PAY  BALANCES- 
WITHHOLDING  PAPERS— CHARGES  INVOLV- 
ING CRIME-MISSTATBMKNTS-AIDINQ  FRAUDS 
—EXORBITANT  FEES. 

1.  Where  it  clearly  appears  that  an  attor- 
ney has  not  been  guilty  of  any  fraud  or  decep- 
tion towards  his  client,  the  fact  that  he  may 
owe  the  client  a  balance  on  an  account  grow- 
ing out  of  professional  relations  between  them 
is  not  ground  for  disbarment,  where  the  balance 
is  the  subject  of  a  bona  fide  dispute. 

2.  Testimony  of  a  client  that  an  abstract  of 
title  was  not  among  the  papers  turned  over  by 
her  attorney  to  her,  which  fact  she  did  not 
discover  until  some  months  after  she  received 
the  papers  among  which  the  abstract  was,  was 
not  sulBcient  to  show  that  the  attorney  appro- 
priated the  abstract  to  his  own  use,  or  will- 
fully withheld  it  from  his  client,  so  as  to  show 
him  guilty  of  professional  misconduct. 

3.  On  disbarment  proceedings  for  profession- 
al misconduct,  a  charge  of  raising  a  note — in- 
volving, as  it  does,  the  commission  of  a  seri- 
ous crime — should  be  clearly  established. 

4.  The  fact  that  an  attorney  stated  to  his 
client  that  the  records  of  his  office  showed  that 
nothing  had  been  collected  on  a  sum  intrusted 
to  him,  whereas  in  fact  a  certain  sum  had  been 
collected,  was  not  ground  for  disbarment,  where 
the  sum  collected  was  the  minimum  collection 
charge. 

5.  Advice  given  by  an  attorney  to  his  client  to 
remove  money  and  valuables  from  a  safety  de- 
posit vault,  to  be  placed  in  tlie  safe  of  a  third 
person,  in  order  to  avoid  an  attachment,  did 
not  involve  moral  turpitude  on  the  attorney's 
part,  or  tend  to  prove  that  he  was  attempting 
to  aid  his  client  in  a  fraud. 

6.  Where  a  client  voluntarily  gave  his  at- 
torney securities  for  the  express  purpose  of  se- 
curing him  his  fees,  and  upon  the  obligations 
assumed  in  going  on  bonds,  the  fact  that  the 
fees  charged  were  more  than  the  attorney  was 
reasonably  entitled  to  was  no  ground  for  dis- 
barment. 

7.  The  fact  that  an  attorney  foreclosed  a 
chattel  mortgage  made  by  a  client  to  him,  to 
the  detriment  of  the  client's  family — the  debt 
for  which  it  was  given  being  legally  due — was 
no  ground  for  disbarment. 

Original  proceeding  for  disbarment  by  the 
people,  on  the  relation  of  the  Colorado  Bar 
Association,  against  Ewing  Robinson.  On 
rule  to  show  cause.    Rule  discharged. 

George  L.  Hodges,  for  relator.  O.  E.  Le 
Fevre,  H.  B.  Babb,  and  Morrison  &  De  Soto, 
for  respondent. 

PER  CURIAM.  Respondent  Is  charged 
with  tmprofessional  conduct,  by  an  Informa- 
tion embracing  six  counts,  as  follows:  (1) 
Failure  to  pay  over  to  Mrs.  BuiBngton  the 
sum  of  $25.  (2)  Failing  to  return  her  an 
abstract  of  title.  (3)  In  raising  a  note.  (4) 
Failure  to  pay  over  to  Mr.  Ames  a  sum  of 


money  collected  for  bim  on  an  account.  (5) 
The  wrongful  appropriation  of  $1,600  belong- 
ing to  Peter  Johnston,  and  in  aiding  tilm  to 
prevent  this  money  from  being  reached  by 
attncliment;  the  wrongful  appropriation  of 
equities  In  real  estate  belonging  to  him;  the 
wrongful  foreclosure  of  a  chattel  mortgage 
given  by  him  to  respondent;  and  the  conver- . 
slon  of  certain  jewels,  whereby  the  family 
of  Johnston  were  left  destitute;  and  because 
of  exorbitant  and  unreasonable  fees  charged 
as  an  attorney  for  the  purpose  of  absorbing 
the  property  in  bis  bands  l)elonging  to  John- 
ston. (C)  Unprofessional  conduct  in  attempt- 
ing to  establish  a  liability  upon  an  injunction 
bond. 

1.  It  appears  that,  several  years  prior  to 
the  date  when  the  information  was  filed,  re- 
spondent had  been  employed  by  Mrs.  Buffing- 
ton  to  loan  money  which  she  placed  in, his 
bands  for  that  purpose.  This  employment 
extended  over  a  period  of  a  little  more  than 
a  year.  In  the  course  of  this  employment 
he  collected  interest,  and  made  charges  for 
services  rendered  and  for  disbursements  on 
her  account  It  seems,  also,  that  during  part 
of  this  time  she  occupied  a  house  belonging 
to  him,  for  which  she  was  charged  rent.  The 
result  was  that  a  dispute  seems  to  have 
arisen  between  respondent  and  his  client  with 
respect  to  some  of  the  items  of  this  account- 
On  his  part,  he  claims  that  it  was  fully  set- 
tled and  paid,  and  there  is  testimony  tending 
to  prove  this  assertion.  After  this  alleged 
settlement,  it  seems  that  Mrs.  Bufflngton  was 
dissatisfied  with  some  of  the  items,  and  re- 
turned for  the  purpose  of  having  the  account 
corrected,  and  made  a  demand  upon  him  for 
■certain  Items  which  she  claimed  were  im- 
properly charged  against  her.  Respondent 
appears  to  have  corrected  the  account,  and 
assorts  that  he  has  paid  the  balance  agreed 
upon  at  this  second  settlement  Whether  or- 
not  the  respondent  owes  Mrs.  Bufflngton  $25, 
or  any  other  sum,  as  a  balance  of  tbe  ac- 
count between  them,  is  immaterial  In  this 
inquiry.  That  question  Is  a  proper  subject 
of  investigation  In  a  civil  action,  where,  as 
in  this  instance.  It  clearly  appears  that  re- 
spondent has  not  been  guilty  of  any  fraud 
or  deception  toward  his  client  The  fact  that 
an  attorney  may  owe  his  client  a  balance  of 
an  account  growing  out  of  that  relation  be- 
tween them  will  not  be  entertained  as  the 
subject  of  a  proceeding  to  disbar,  when  it 
appeai-s  that  such  balance  is  tbe  subject  of  a 
bona  fide  dispute. 

2.  In  the  course  of  loaning  money  for  Mrs. 
Bufflngton,  an  abstract  of  title  to  property 
upon  which  she  had  made  a  loan  was  receiv- 
ed by  respondent  It  is  charged  that  be  has 
appropriated  this  abstract  to  his  own  use. 
There  is  testimony  tending  to  prove  that  all 
papers  belonging  to  her,  including  this  ab- 
stract, were  turned  over  to  h&c.  She  claims, 
however,  that  the  abstract  was  not  among 
such  papers,  but  does  not  appear  to  have 
discovered   that  fact  until   several   months 
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after  the  date  when,  according  to  the  testi- 
mony, she  may  have  received  It  So  far  as 
the  testimony  on  this  count  is  concerned,  if  it 
is  not  sufficient  to  establish  that  the  abstract 
was  returned  to  Mrs.  Buffington  as  claimed, 
it  certainly  falls  to  show  that  respondent  has 
appropriated  it  to  his  own  use,  or  willfully 
withholds  it  from  her. 

3.  By  the  third  count  it  is  charged  that 
respondent  raised  a  note  originally  for  the 
sum  of  $65  to  read  $75.15.  The  most  that 
can  be  claimed  on  this  question  on  the  part 
of  relator  is  that  the  testimony  is  conflicting. 
The  testimony  of  experts,  however,  who  ex- 
amined the  note  and  made  the  usual  tests, 
is  unequivocally  to  the  effect  that  it  was  not 
changed  In  any  way  after  it  was  signed. 
Certainly,  in  the  face  of  this  testimony,  the 
charge  Is  not  proven.  It  involves  the  com- 
mission of  a  serious  crime,  and  should  be 
clearly  established. 

4.  Respondent  was  employed  by  Mr.  Ames 
to  collect  an  account.  He  sent  it  to  another 
attorney  at  the  place  where  the  debtor  re- 
sided. It  appears  that  $4  was  collected  on 
the  claim,  one-half  of  which  was  remitted 
to  the  respondent.  Later,  Mr.  Ames  made 
Inquiries  of  the  respondent  regarding  this 
collection,  and  was  informed  by  him  that  the 
records  of  his  office  showed  that  nothing  had 
been  collected.  Whether  this  statement  was 
intentionally  false,  or  an'  honest  mistake,  is 
not  altogether  clear.  Respondent,  in  ex- 
plaining the  method  of  keeping  a  record  of 
collections,  and  where  the  entry  of  the  $2 
received  appeared,  tended  to  prove  that  he 
may  have  been  honestly  mistaken  when  he 
informed  Mr.  Ames  that  nothing  bad  been 
collected.  This,  however,  in  the  circumstan- 
ces, is  not  the  material  or  crucial  question. 
According  to  the  testimony,  which  is  undis- 
puted, respondent  was  entitled  to  the  full 
$2,  as  the  minimum  charge  on  account  of  the 
collection  In  question,  and  Mr.  Ames  was 
not  defrauded  or  deceived  by  the  statement 
made.  A  misstatement  by  an  attorney 
which  does  not  defraud  the  person  to  whom 
it  is  made,  or  deceive  him,  to  his  prejudice, 
is  not  sufficient  to  Justify  dislwirment. 

5.  The  testimony  relative  to  the  transac- 
tions with  Peter  Johnston,  which  form  the 
basis  of  the  fifth  charge,  is  quite  voluminous, 
and  It  can  serve  no  useful  purpose  to  notice  It 
in  detail,  or  to  analyze  Its  alleged  inconsist- 
encies. Johnston  was  charged  with  an  of- 
fense against  the  federal  laws,  and  employed 
respondent  to  defend  him.  At  the  time  of 
this  employment,  he  had  |1,000  and  other 
valuables  In  a  safety  deiwsit  vault  The 
party  whom  he  had  defrauded  was  seeking 
to  seize  property  of  Johnston,  and  the  latter, 
for  the  purpose  of  avoiding  an  attachment, 
removed  this  property  from  the  safety  vault 
and  placed  It  in  the  hands  of  respondent  at 
the  rooms  of  the  deposit  company.  The  tes- 
timony of  respondent  is  to  the  effect  that  he 
took  this  property  to  his  office;  that  he  and 
his  partner  agreed  it  had  better  be  placed 


in  the  safe  of  a  third  party;  ttiat  it  was 
accordingly  put  in  a  sealed  package,  and  pla- 
ced in  the  safe  of  a  well-known  attorney;  and 
that  the  package  contained  the  money  In 
question.  These  statements  are  corroborated 
by  the  testimony  of  his  partner,  who,  as  well 
as  the  respondent  says  he  thinks  Johnston 
was  present  when  the  package  was  made  up. 
Johnston  denies  that  he  was  present  but  the 
young  lady  in  charge  of  the  safe  in  the  of- 
fice in  which  the  package  was  deposited  cor- 
roborates the  statement  that  Johnston  was" 
proliably  present  The  directions  were  to  de- 
liver the  package  to  Peter  Johnston,  thus 
placing  it  entirely  Ijeyond  the  control  of  the 
respondent.  The  testimony  Is  undisputed 
that  this  package  was  subsequently  deliver- 
ed to  Johnston  in  the  condition  received, 
but  he  claims  that  the  $1,600  was  not  In  the 
package  at  this  time.  The  statement  of 
Johnston  that  the  money  was  not  In  the 
package  Is  flatly  denied  by  respondent  Our 
attention  is  directed  to  other  testimony  tend- 
ing to  prove  (so  it  la  argued  by  counsel  for 
relator)  that  respondent  must  have  in  some 
way  obtained  possession  of  and  retained  this 
money;  but,  without  attempting  to  state 
those  matters  upon  which  relator  relies  to  es- 
tablish tfie  receipt  of  the  money  by  respond- 
ent it  is  sufficient  to  say  that  the  testimony 
on  the  subject  as  a  whole,  Is  not  of  that 
clear,  convincing,  and  satisfactory  character 
which  would  Justify  a  finding  against  re- 
spondent on  this  question.  People  ex  rel.  v. 
Benson,  24  Colo.  358,  51  Pac.  481,  The  pur- 
pose of  Johnston  in  removing  the  money 
and  other  valuables  on  deposit  in  the  safe^ 
vault  appears  to  have  been  to  avoid  an  at- 
tachment. Respondent  apparently  advised 
him  as  to  the  best  course  to  pursue,  but 
the  advice  given  certainly  did  not  involve 
any  moral  turpitude  on  the  part  of  respond- 
ent or  tend  to  prove  in  the  slightest  degree 
that  he  was  attempting  to  aid  his  client  in 
the  commission  of  a  fraud.  It  is  urged  he 
knew  at  this  time  that  Johnston  had  been 
guilty  of  defrauding  another  out  of  this  mon- 
ey. We  do  not  so  understand  the  testimony. 
Prior  to  the  date  when  the  money  was  re- 
moved from  the  deposit  vault,  Johnston  had 
been  set  at  liberty  by  the  magistrate  before 
whom  the  preliminary  examination  was  held 
In  a  prosecution  brought  against  him  on  ac- 
count of  the  transaction  through  which  the 
money  was  received.  The  respondent  repre- 
sented Johnston  at  this  hearing.  If,  after  an 
exhaustive  examination,  the  magistrate  was 
satisfied  from  the  testimony  that  the  charge 
of  fraud  Which  constituted  the  crime  for 
which  Johnston  had  been  arrested  was  not 
established,  his  counsel  would  seemingly  be 
Justified  in  believing  that  his  client  was  not 
guilty  of  any  offense.  The  remaining  char- 
ges embraced  In  count  5  may  be  considered 
together.  Johnston  was  subsequently  pros- 
ecuted and  convicted  of  a  crime  growing  out 
of  the  transaction  by  which  he  obtained  the 
$l,GO0k     There    were    also    suits    brought 
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against  him  based  upon  the  same  transactioii. 
In  all  these  suits  and  proceedings,  respond- 
ent represented  him  as  counsel.  He  also  ap- 
pears to  have  gone  upon  his  bonds.  For 
the  purpose  of  securing  respondent  on  ac- 
count of  the  obligations  assumed,  and  securing 
to  him  the  payment  of  attorney's  fees,  John- 
ston conveyed  to  him  equities  in  real  es- 
tate, and  also  through  him  obtained  money 
on  a  chattel  mortgage  given  on  household 
furniture.  The  conveyances  were  made  for 
the  express  purpose  of  securing  respondent. 
He  appears  to  have  devoted  considerable 
time  In  looking  after  the  Interest  of  his  client. 
Whether  or  not  the  fees  charged  were  more 
than  respondent  was  reasonably,  entitled  to 
Is  a  question  which  might  well  be  the  suDject 
of  litigation  in  a  civil  action  between  the 
respondent  and  Johnston,  but  it  has  no  place 
in  a  proceeding  to  disbar,  where  it  appears 
that  Johnston  voluntarily  gave  the  respond- 
ent the  securities  he  did,  and  for  the  ^- 
press  purpose  of  securing  him  his  fees,  and 
upon  the  obligations  which  he  assumed  when 
be  signed  his  bonds.  The  Jewelry  mention- 
ed is  held  by  respondent  on  account  of  a 
balance  which  he  claims  Johnston  is  owing 
him  on  account,  and  we  shall  not  attempt  to 
determine  In  this  proceeding  whether  that 
balance  is  due  respondent  or  not  A  court  of 
law  can  settle  that  question.  The  alleged 
wrongful  appropriation  of  equities  in  real 
estate  consisted  simply  of  the  respondent  sell- 
ing certain  property  which  had  been  conveji- 
ed  to  him  .by  Johnston  for  the  purposes  al- 
ready noticed.  Whether  the  action  of  re- 
spondent in  this  respect  is  right  or  wrong, 
or  whether  he  should  account  to  Johnston  for 
any  money  thus  received,  presents  matters 
which  tlie  parties  should  either  settle  be- 
tween themselves,  or,  if  they  cannot  agree,  a 
court,  in  an  appropriate  proceeding,  can  give 
Johnston  the  relief  to  which  he  is  entitled, 
if  he  should  establish  that  the  charges  of 
respondent  against  the  funds  coming  Into 
liis  hands  were  unreasonably  large.  These 
observations  dispose  of  the  questions  raised 
on  account  of  the  chattel  mortgage,  except 
the  one  that  respondent  wrongfully  foreclos- 
ed it,  to  the  detriment  of  the  family  of  John- 
ston, unless  we  add— which  appears  proper 
from  the  testimony— that  it  was  given  for  a 
debt  which  both  parties  to  it  agree  was  duo, 
and  to  secure  a  loan  which  was  made.  It 
may  have  worked  a  hardship  upon  the  family 
of  Johnston  to  be  deprived  of  the  property 
which  this  mortgage  covered,  but  because 
this  result  may  have  followed  the  action  of 
respondent  in  enforcing  his  clatm  does  not 
render  him  legally  liable  to  either  Johnston 
or  his  family,  and  much  less  to  a  proceeding 
for  disbarment. 

6.  The  sixth  and  last  count  presents  the 
most  serious  question  in  this  proceeding. 
There  can  be  no  doubt  but  that  respondent 
was  guilty  of  improper  conduct  in  attempt- 
ing to  establish  a  liability  on  an  injunction 
bond.    We  shall  not  attempt,  however,  to  de- 


termine whether  the  acts  charged  and  proven 
under  this  count  would  be  sufficient  to  Jus- 
tify disbarment,  because  circumstances  in 
connection  with  this  matter  relieve  the  court 
from  the  responsibility  of  passing  directly 
upon  that  question.  The  acts  complained  of 
occurred  between  four  and  five  years  be- 
fore the  information  was  filed.  Respondent, 
when  the  facts  in  connection  with  the  affair 
were  brought  out  in  court,  realized  be  bad 
done  wrong,  and  promptly  admitted  his  mis- 
take. No  one  was  substantially  injured  by 
his  action.  The  whole  matter  was  made  put»- 
lic  and  published  in  the  dally  press.  This 
publicity  has.  In  our  Judgment,  after  the 
lapse  of  so  long  a  period,  been  a  sufficient 
punishment  for  respondent;  and  in  view  of 
the  fact  that  he  has  promptly  admitted  his 
wrong,  and  made  such  reparation  as  he  could, 
we  do  not  believe  that  any  beneficial  end 
would  be  accomplished  by  inflicting  a  punish- 
ment at  this  time,  even  If  Justified  originally. 
There  seems  to  be  an  inclination  on  the 
part  of  some  of  counsel  for  respondent  to 
criticise  relator.  This  is  not  Justified.  The 
record  with  respect  to  some  of  the  charges 
certainly  discloses  a  state  of  affairs  which 
fully  warranted  the  relator  in  taking  the  steps 
It  did— in  fact,  imposed  upon  It  the  duty  of 
so  doing.  The  explanation  of  respondent  as 
to  these  matters  is  not  of  that  satisfactory 
character  which  would  Justify  as  in  saylnff 
that  he  is  fully  exonerated,  but,  for  the  rea- 
sons given  in  disposing  of  each  specific 
charge,  we  shall  direct  that  the  rule  on  re- 
spondent be  discharged,  and  the  proceedings 
dismissed.  Rule  discharged  and  proceedings 
dismissed. 

STEELE,  J.,  not  sitting. 


oa  Colo.    263> 

OVERI/AND  COTTON  MILL  CO.  et  al.  t. 
PEOPLE. 

(Supreme  Court  of  Colorado.    March  7,  19M.) 

CORPORATION— CRIMINAL  LIABILITY-EMPLOY- 
MENT OF  CHILD  IN  MILL— INFORMATION- 
EVIDENCE— DEATH  OP  PERSON  CONVICTHa>— 
ABATEMENT  OF  JVOQMENT. 

1.  A  judgment  of  conviction  for  crime  is 
abated  by  the  death  of  the  person  convicted. 

2.  An  information  charging  a  crime  cannot  be 
attacked  on  the  ground  that  it  appears  on  trial 
that  the  person  who  made  the  aflldaTit  sup- 
porting it  did  not  bare  personal  knowledge  of 
the  commission  of  the  offense. 

3.  Mills'  Ann.  St.  $  413,  providing  that  "any 
person"  who  shall  employ  a  child  under  14 
years  of  age  in  a  mill  shall  he  guilty  of  a  mis- 
demeanor, and  providing  for  imprisonment  if 
tlie  fine  is  not  paid,  applies  to  corporations  as 
well  as  to  natural  persons. 

4.  Where  the  olflcial  of  a  corporation  who  em- 

gloyed  a  child  under  14  years  of  age  in  a  mill 
ad  general  authority  to  engage  employes,  the 
corporation  is  guilty  of  -a  violation  of  Mills' 
Ann.  St.  f  413.  prohibiting  such  employment, 
though  the  olhcial  was  instructed  not  to  em- 
ploy children  under  14. 

5.  Evidence  showing  that  an  assistant  saper- 
intpndent  of  a  mill,  who  bad  authority  to  hir» 
and  discharge  employ&s,  knew,  or  by  the  exer> 
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else  of  due  diligence  should  have  known,  that 
a  child  under  14  years  of  age  was  in  the  em- 

EI07  of  the  company,  was  su£Bcient  to  sustain 
is  conviction  for  violation  of  Mills'  Ann.  St.  i 
413,  prohibiting  such  employment. 

Error  to  County  Court,  City  and  County 
of  Denver;   Ben.  B.  Lindsey,  Judge. 

The  Overland  Cotton  Mill  Company  and 
others  were  convicted  of  employing  a  child 
under  14  years  of  age  In  a  mill,  and  bring 
error.  Affirmed  as  to  defendant  Overland 
Cotton  Mill  Company  and  another,  and  abat- 
ed as  to  defendant  John  L.  Jerome. 

Thos.  H.  Hood,  for  plaintiffs  In  error.  N. 
C.  Miller,  Atty.,Gen.,  and  J.  B.  Melville,  Asst. 
Atty.  Gen.,  for  defendants  in  error. 

GABBERT,  J.  Each  of  plaintiffs  in  error 
-was  found  guilty  of  violating  the  provisions 
of  secUon  413,  1  Mills'  Ann.  St  This  sec- 
tion provides,  in  substance,  that  any  person 
who  shall  hire  and  employ  a  child  under  14 
years  of  age  In  any  mill  or  factory  shall  be 
guilty  of  a  misdemeanor. '  The  affidavit  sup- 
porting the  information  charged  that  the 
Overland  Cotton  Mill  Company,  John  L.  Je- 
rome, as  its  treasurer,  and  Dean  Sutcllffe, 
as  its  superintendent,  bad  violated  this  stat- 
ute by  employing  a  boy  under  14  years  of 
age  in  the  mill  belonging  to  the  company. 

Since  the  cause  was  brought  here,  plaintiff 
in  error  Jerome  has  died.  The  purpose  of 
enfordng  a  penal  statute  is  to  punish  the 
person  found  guilty  of  violating  its  provi- 
sions. The  representatives  of  deceased  are 
not  responsible  for  the  alleged  violation  of 
the  statute  by  him  daring  bis  lifetime.  They 
cannot  be  required  to  satisfy  the  Judgment 
rendered  against  him.  It  is  only  the  person 
adjudged  guilty  who  can  be  punished,  and  a 
Judgment  cannot  be  enforced  when  the  only 
subject-matter  upon  which  it  can  operate 
has  ceased  to  exist.  As  to  the  deceased,  the 
proceedings  are  abated  by  operation  of  law. 
O'Sullivan  v.  People,  144  III.  604,  32  N.  B. 
192,  20  L.  R.  A.  143;  Town  of  Carrollton  v. 
Rhomberg,  78  Mo.  547;  March  v.  State,  5 
Tex.  App.  450;  Herrlngton  v.  State,  53  Ga. 
552;  U.  S.  V.  De  Goer  (D.  C.)  38  Fed.  80; 
Scbreiber  v.  Sharpless,  110  U.  S.  76,  3  Sup. 
Ct.  423,  28  L.  Ed.  65. 

During  the  progress  of  the  trial  It  devd- 
oped  from  the  testimony  that  the  party  who 
made  the  affidavit  supporting  the  Information 
did  not  have  personal .  knowledge  that  the 
defendants  had  committed  the  offense  char- 
ged. Thereupon  they  moved  to  quash  the 
information.  This  motion  was  denied.  There 
was  no  error  in  this  ruling.  Whether  or  not 
an  affidavit  to  support  an  information  states 
the  facts  required  by  the  statute  must  be 
determined  from  the  affidavit  itself.  Its 
statements  cannot  be  attacked  by  extraneous 
evidence,  or  upon  the  ground  that  the  testi- 
mony may  disclose  that  the  party  who  veri- 
fied It  did  not  have  the  knowledge  relative 
to  the  offense  charged  which  the  statute  re- 
quires.   Bergdahl   t.   People,   27   Colo.   302, 


61  Pac.  228;   Holt  v.  People^  23  Colo.  1,  45 
Pac.  374: 

The  Overland  Cotton  Mill  Company  is  a 
corporation  organized  under  the  laws  of  this 
state,  and  it  is  argued  that,  because  the  stat- 
ute only  says  that  "any  person"  who  shall 
employ  children  under  the  age  of  14  years  in 
any  mill  or  factory  shall  be  deemed  guilty 
of  violating  its  provisions,  therefore  a  cor- 
poration, in  its  capacity  as  such,  cannot  be 
reached  in  a  prosecution  of  this  character- 
in  other  words,  because  the  statute  does  not 
specify  corporations,  that  they  are  exempted 
from  the  statutory  provision  on  the  subject 
of  the  employment  of  children  under  the  age 
of  14  years.  In  support  of  this  contention, 
attention  is  directed  to  the  provision  that  the 
officer  to  whom  a  warrant  is  issued  against 
the  person  charged  with  violating  the  stat- 
ute shall  bring  that  person  into  court,  and 
that  such  person,  if  found  guilty,  shall  be 
committed  to  Jail  if  the  fine  imposed  is  not 
paid;  that  other  provisions  in  the  chapter 
relating  to  children,  in  which  the  section  un- 
der consideration  appears,  expressly  include 
corporations;  that  a  corporation  cannot  be 
imprisoned;  and  that  the  act  can  be  amply 
enforced  by  proceeding  against  the  employes 
of  cori)orations  who  violate  It.  These  mat- 
ters may  be  taken  into  consideration  in  as- 
certaining whether  or  not  corporations  are 
included,  but  they  are  not  conclusive,  nor 
do  tliey  furnish  the  true  test  in  determining 
whether  or  not  the  word  "person,"  as  em- 
ployed in  the  statute,  embraces  a  corpora- 
tion. In  the  earlier  cases,  and  before  cor- 
porations had  become  such  important  foctors 
in  industrial  affairs,  it  was  held  that,  as  stat- 
utes imposing  a  penalty  vvere  to  be  strictly 
construed,  they  did  not  apply  to  corporations, 
unless  they  included  them  in  express  terms 
or  by  clear  implication.  This  view  is  no 
longer  entertained  by  the  modem  decisions, 
either  in  England  or  this  country,  for  vari- 
ous reasons,  among  which  may  be  noticed 
that  it  ignored  the  principle  that  statutes  are 
to  be  applied  to  corporations,  when  they  can 
be,  the  same  as  to  natural  persons;  that. 
so  far  as  their  nature  will  permit,  they  are 
amenable  to  the  laws  of  the  land,  the  same 
as  individuals;  and  that  to  exempt  them 
from  the  operation,  of  a  statute  would  result 
in  conferring  upon  them  rights  which  natural 
persons  were  not  permitted  to  enjoy.  10 
Cyc.  1208.  Prima  facie,  the  word  "person," 
in  a  penal  statute  which  is  intended  to  in- 
hibit an  act,  means  "person  in  law"  (that  is, 
an  artificial  as  well  as  a  natural  person),  and 
therefore  includes  corporations,  if  they  are 
witliln  the  spirit  and  purpose  of  the  statute. 
The  Pharmaceutical  Ass'n  v.  The  London  & 
P.  S.  A.,  Limited,  5  Appeal  Cases  (Law  Re- 
ports), 857;  7  E)nc.  of  Law  (2d  Ed.)  841;  1 
Clark  &  Marshall's  Private  Corp.  §  252;  Bish- 
op's Stnt.  Crimes  (3d  Ed.)  §  212;  Stewart  v. 
The  Waterloo  Turn  Vereln,  71  Iowa,  226»  32 
N.  W.  275,  60  Am.  Rep.  786.  Whether  cor- 
porations are  Included  within  the  statute  de- 
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pends  largely  upon  Its  object  Pharmaceuti- 
cal Ass'n  y.  London  &  P.  S.  A.,  limited,  su- 
pra. The  purpose  of  the  statute,  as  indi- 
cated by  its  title,  was  to  prohibit  the  em- 
ployment of  children  under  14  years  of  age 
in  certain  kinds  of  work.  It  is  common 
knowledge  that  the  places  which,  by  the 
statute,  children  under  the  age  of  14  years 
are  inhibited  from  working  in,  are  operat- 
ed largely  by  corporations.  Whether  such 
places  were  operated  by  individuals  or  cor- 
porations could  make  no  difference  with 
respect  to  the  employment,  for  it  would  be 
just  as  detrimental  to  the  child  in  one  in- 
stance as  in  the  other.  If  corporations  are 
exempted  from  the  act,  then  the  purpose  of 
the  Legislature  in  inhibiting 'the  employment 
of  children  under  a  certain  age  in  certain 
kinds  of  work  would  not  be  accomplished. 
Corporations,  therefore,  are  clearly  within 
the  spirit  and  purpose  of  the  statute,  be- 
cause its  ultimate  object  was  to  prevent 
children  under  a  given  age  from  being  em- 
ployed In  specified  work.  That  the  statute 
provides  for  imprisonment  if  the  fine  im- 
posed is  not  paid  is  not  an  objection  which 
a  corporation  can  urge  against  its  enforce- 
ment. True,  the  corporation  cannot  be  im- 
prisoned, but  the  fine  can  be  collected 
through  the  means  provided  for  the  collec- 
tion of  money  judgments.  Commonwealth  v. 
Pulaski  Agr.  Ass'n,  92  Ky.  187,  17  S.  W.  442. 

It  is  next  urged  that,  because  instructions 
were  issued  to  the  subordinate  officers  of  the 
company  not  to  employ  children  under  the 
age  of  14  years,  the  corporation  Is  not  liable 
for  the  violation  of  the  statute  by  its  em- 
ployes. A  corporation  can  only  act  through 
its  agents.  Their  acts,  within  the  scope  of 
their  authority,  are  the  acts  of  the  corpora- 
tion. The  official  who  employed,  or  is  re- 
sponsible for  the  employment  of,  the  child 
on  account  of  whom  the  prosecution  was 
commenced,  had  general  authority  to  engage 
employes.  It  is  immaterial  that  he  may 
have  been  instructed  not  to  employ  children 
imder  the  age  of  14  years,  for,  by  engaging 
the  boy  under  a  general  authority  with  re- 
spect to  hiring  employes,  he  became  the  em- 
ploye of  the  company,  and  the  latter  Is  not 
relieved  from  the  consequences  of  this  act 
merely  because  its  duly  authorized  agent 
may  have  disobeyed  specific  Instructions. 
In  short,  a  corporation  is  responsible  for  the 
acts  of  Its  servants  of  the  character  under 
consideration,  when  done  within  the  scope 
of  their  general  authority,  although  forbid- 
den by  the  corporation.  State  v.  Railroad, 
91  Tenn.  445,  19  S.  W.  229;  Ry.  Co.  v.  Ryan, 
56  Ark.  245,  19  S.  W.  839;  2  Wood's  Railway 
Law,  §  337. 

On  behalf  of  the  defendant.  Dean  Sutcliffe, 
It  is  contended  that  the  evidence  was  not 
sufficient  to  justify  his  conviction.  An  agent 
of  a  corporation  is  presumed  to  have  that 
knowledge  of  its  affairs  particularly  under 
bis  control  and  management  which,  by  the 
exercise  of  due  diligence,  he  would  have  as- 


certained. 21  Enc.  of  Law,  886;  McClure  v. 
People,  27  Colo.  358,  61  Pac.  612.  A  Mr. 
Cumnock  was  the  gen^ul  superintendent  in 
charge  of  the  mill.  He  had  charge  of  the 
hiring  of  employes.  Mr.  Sutcliffe  was  the 
assistant  superintendent,  acting  for  and  un- 
der the  authorltj'  of  Mr.  Cumnock.  He  was 
engaged  at  the  mill,  and,  in  the  performance 
of  his  duties,  had  the  authority  to  hire  and 
discbarge  employes.  It  thus  appears  from 
the  testimony  that  by  reason  of  his  relation- 
ship to  the  company,  and  the  performance  of 
his  duties,  be  either  knew,  or,  by  the  exercise 
of  due  diligence  upon  his  part,  should  have 
known,  that  a  minor  under  the  prohibited 
age  was  in  the  employ  of  the  company.  For 
this  reason  he  must  be  held  as  having  vio- 
lated the  statute,  for  it  was  within  his  power, 
by  virtue  of  the  relationship  he  bore  to  the 
company,  to  have  prevented  the  employment. 
An  officer  of  a  corporation,  through  whose 
act  the  corponitlon  commits  an  offense 
against  the  laws  of  the  state,  is  himself  also 
guilty  of  the  same  offense.  People  v.  White 
Lead  Works,  82  Mich.  471,  46  N.  W.  735,  9 
L.  R.  A.  722. 

In  conclusion,  it  is  but  just  to  remark  that 
the  record  clearly  shows  there  was  no  will- 
ful violation  of  the  law.  On  the  contrary,  it 
appears  that -Mr.  Jerome  was  solicitous  tbat 
it  should  be  observed.  He  had  frequently 
instructed  those  charged  with  the  duty  of  en- 
gaging employes  to  strictly  observe  its  pro- 
visions. His  duties  did  not  require  his  pres- 
ence at  the  mill  but  occasionally.  He  had 
nothing  to  do  with  the  hiring  of  employes. 
He  had  no  knowledge  that  the  boy  was  in 
the  employ  of  the  company.  He  certainly  did 
all  as  an  individual,  or  as  an  official  of  the 
company,  to  prevent  the  law  from  being  vio- 
lated, which  could  be  required  of  him,  and, 
had  his  wishes  and  desires  been  carried  out, 
the  law  would  have  been  strictly  observed. 
The  boy  had  worked  less  than  two  months 
in  the  mill.  The  family  of  which  he  was  a 
member  had  only  recently  moved  to  the  state. 
They  were  in  poor  circumstances.  The  moth- 
er also  worked  In  the  mill,  and  the  fatb«- 
contributed  nothing  to  the  support  of  bis 
family,  who  appear  to  have  been  dependent 
upon  Oielr  labor  tot  a  livelihood.  These  con- 
ditions may  have  influenced  Mr.  Sutcliffe  in 
permitting  the  boy  to  have  employment.  At 
most,  his  offense  consisted  of  not  strictly  ob- 
serving the  law,  rather  than  an  intentional 
disregard  of  its  provisions.  On  the  whole, 
the  case  presented  appears  to  have  been  one 
where  the  observance  of  the  law  could  bave 
been  readily  secured  without  resort  to  a  pros- 
ecution. It  Is  a  benign  one,  but  of  a  char- 
acter where  the  circumstances  may  be  such 
that  discretion  In  resorting  to  a  prosecution 
for  Its  violation  In  the  first  Instance  can  well 
be  exercised,  or,  in  case  of  conviction,  judi- 
cial clemency  extended,  without  in  the  least 
detracting  ft-om  Its  efficiency.  These  con- 
siderations, however,  are  net  sufficient  to 
either  excuse  the  corporation  or  Mr.  Sutcliffe, 
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and  as  to  them  the  jadgment  of  the  county 
court  will  staud  afflrmed.  As  to  the  deceased, 
the  Judgment  Is  abated. 


(32  Colo.  20T) 

VENNBR  et  al.  v.  DENVER  UNION  WA- 
TER CO.  et  al. 
(Sapreme  Court  of  Colorado.     March  7,  1904.) 

APPHALr-RECORD—ABSTKACTS— OMISSIONS- 
BONDS— IRREOULARITIBS— AMENDMENT 
.  —MOTION  TO  DISMISS. 

1.  Whether  an  abstract  of  record  is  safiB- 
ciently  full  cannot  be  determined  on  a  motion 
to  dismiss  the  appeal. 

2.  That  an  abstract  of  record  was  not  suffi- 
ciently full  to  authorize  consideration  of  the 
assignments  of  error  was  not  prejudicial  to  ap- 
pellees. 

3.  Where  appellees  were  not  satisfied  with 
appellants'  abstract  of  the  record,  because  of 
alleged  omissions,  they  were  entitled  to  file  an 

.abstract  supplying  the  omissions. 

4.  Where  a  motion  to  dismiss  an  appeal  is 
made  because  of  irregularities  in  the  bond,  and 
appellants,  by  cross-motiun,  ask  leave  to  am^nd, 
leave  to  amend  will  be  granted,  and  the  motion 
to  dismiss  denied. 

Appeal  from  District  Court,  Arapahoe 
County;  N.  Walter  Dixon,  Judge. 

Action  between  Clarence  B.  Venner  and 
others  and  the  Denver  Union  Water  Com- 
pany and  others.  From  a  judgment  in  favor 
of  the  latter,  the  former  appeal.  On  motions 
to  dismiss.    Motions  denied. 

See  75  Pac.  412. 

Teaman  &  Gove,  Goudy  &  Twltchell,  and 
H.  B.  Babb,  for  appellants.  Wolcott,  Valle 
&  Waterman,  H.  H.  Dunham,  and  Cbas.  J. 
Hughes,  Jr.,  for  appellees. 

PER  CORIAM.  Appellees  move  to  dis- 
miss the  appeal  because  of  the  alleged  insuf- 
ficiency of  the  abstract  of  record  filed  by 
appellant  The  volume  of  such  abstract 
would  Indicate  that  it  is  sufficiently  full,  but 
in  support  of  the  motion  it  is  urged  that  it 
does  not  present  the  parts  of  the  record  to 
which  reference  Is  made  In  the  assignment 
of  errors  with  a  sufficient  degree  of  fullness 
to  enable  the  court  to  fully  understand  and 
determine  the  correctness  of  the  rulings, 
findings,  and  decree  which  the  assignments 
of  error  undertake  to  present  for  review,  and 
that  important  and  necessary  parts  of  the 
record  are  wholly  omitted.  Its  alleged  de- 
fects in  these  particulars  are  referred  to 
with  considerable  minuteness  In  the  motion 
filed.  On  its  face,  the  abstract  filed  ptu7)ort8 
to  state,  in  substance,  the  parts  of  the  rec- 
ord upon  which  appellants  rely  to  support 
the  errors  assigned.  In  such  circumstances, 
the  motion  cannot  be  considered,  for  many 
and  manifest  reasons.  Whether  or  not  an 
abstract  of  record  is '  sufficiently  full  must 
often,  and  in  this  instance  may,  be  the  sub- 
ject of  a  difference  of  opinion  between 
counsel.  If  the  court  should  be  required  to 
settle  that  question  in  advance,  the  result 
would  be  to  practically  determine  the  cause 

%  t.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  i  25S(. 


upon  its  merits  on  a  preliminary  motion. 
Such  a  motion  could  not  be  intelligently  con- 
sidered without  ascertaining  what  legal  prop- 
ositions were  urged  and  involved,  and  what 
parts  of  the  record  were  material  to  the 
questions  upon  which  the  rights  of  the  par- 
ties depended.  If  the  abstract  does  not  pre- 
sent the  record  so  that  the  assignments  of 
error  can  be  considered,  the  appellants  alone 
will  sufFer,  because,  under  the  repeated  rul- 
ings of  this  comt,  the  errors  assigned  which 
are  not  sufficiently  presented  by  the  record 
as  abstracted  will  not  be  passed  upon.  On 
the  other  band,  if  the  appellees  are  not  sat- 
isfied with  the  abstract  because  portions  of 
the  record  are  left  out  which  they  may  think 
ought  to  be  Included,  or  the  statements  of 
tlie  contents  or  legal  import  of  pleadings  are 
not  correct,  they  may  file  an  abstract  un- 
der the  rules,  and  thus  fully  protect  their 
rights. 

Appellees  also  move  to  dismiss  the  appeal 
because  of  an  irregularity  in  the  execution 
of  the  appeal  bond.  Appellants,  by  cross- 
motion,  ask  leave  to  amend  the  bond.  Leave 
is  granted  to  amend  the  bond  in  such  man- 
ner as  will  cure  the  irregularities  pointed 
out  in  the  motion;  such  amendment  to  be 
made  within  30  days  from  this  date. 

Both  motions  on  the  part  of  appellees  are 
denied.    Motions  denied. 


(19  Colo.  App.  260) 
CURRIER  et  al.  v.  CLARK.* 
(Court  of  Appeals  of  Colorado.    Nov.  9,  1903.) 

ESCBCUTORS— AGREEMENT  TO  RBStQN- PUBUC 
POLICY. 
1.  An  agreement  of  an  executor  with  benefi- 
ciaries to  resign  for  a  consideration  is  illegal 
as  against  public  policy,  making  invalid  the 
notes  given  as  the  cohsideration. 

Appeal  from  District  Court,  Weld  County. 

Action  by  Horace  G.  Clark  against  Lydia 
W.  Currier  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Reversed. 

Charles  D.  Todd,  for  appellants.  Esteb  & 
Wolff  and  H.  N.  Haynes,  for  appellee. 

GUNTER,  J.  The  complaint  was  upon  two 
promissory  notes  signed  by  appellants  and 
payable  to  appellee.  The  answer  set  up  the 
following  agreement: 

"Memoraudiun  of  agreement  made  and  en- 
tered into  this  23rd  day  of  November,  A.  D. 
1806,  by  and  between  Horace  G.  Clark,  of 
Greeley,  Colorado,  of  the  first  part,  and  Lydia 
W.  Currier,  and  Henry  F.  Currier,  acting  for 
themselves,  and  so  far  as  they  are  able  act- 
ing for  other  parties  Interested  in  the  estate 
of  Warren  Currier,  deceased,  of  the  second 
part: 

"Wltnesseth:  In  consideration  of  an  amica- 
ble adjustment,  compromise  and  settlement 
of  divers  matters  heretofore  In  controversy  It 
is  hereby  agreed  as  follows: 

•Rehearing  denied  March  14,  1904. 

1[  1.  See  ContracU,  vol.  U,  Cent.  Dig.  {  633. 
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"1st  Said  Clark  shall  and  hereby  does  ten- 
der his  resignation  as  one  of  the  executors  of 
the  last  will  and  testament  of  Warren  Cur- 
rier, deceased,  a  copy  of  which  is  attached 
hereto  and  made  part  hereof,  to  take  efCect  on 
or  before  the  25th  day  of  January,  A.  D.  1897, 
on  conditions  therein  expressed  as  well  as 
those  herein  provided,  not  subject  to  revoca- 
tion unless  the  conditions  herein  mentioned 
shall  not  be  complied  with. 

''2nd.  The  compensation  of  said  Clark  as 
said  executor  when  said  resignation  Is  ac- 
cepted, shall  be  settled  upon  a  basis  of  an 
annual  salary  of  five  hundred  dollars  per 
year,  net,  to  said  Clark  as  said  executor. 
Any  disbursements  f<x  aid  in  book-keeping 
and  for  commissions  of  collectors  of  rent, 
shall  be  allowed  as  an  expense  Item  against 
the  estate,  and  not  be  deducted  from  the  sal- 
ary of  the  executor. 

3rd.  Upon  the  acceptance  of  said  resigna- 
tion and  as  a  condition  to  all  matters  herein 
provided,  an  appeal  now  pending  in  the  dis- 
trict court  of  Weld  county,  Colorado,  of  a 
certain  proceeding  brought  by  Lydla  W.  Cur- 
rier, the  minor  grandchildren  of  the  late 
Warren  Currier,  deceased,  by  Abel  K.  Pack- 
ard, their  next  friend,  and  Virginia  W.  Cur- 
rier, against  said  Clark  and  his  co-executor 
Johnson,  and  against  Henry  F.  Currier  and 
George  W.  Currier,  shall  be  dismissed  at  the 
cost  of  i>etitioner8  and  appellants. 

"4th.  In  further  consideration  of  said  res- 
ignation, as  a  part  of  said  general  compro- 
mise, it  Is  understood  that  certain  notes  sign- 
ed by  the  parties  of  the  second  part,  payable 
to  said  Clark,  have  be^i  delivered  simul- 
taneously herewith. 

"5th.  The  trial  order  in  said  cause  pending 
in  the  district  cotirt  shall  by  stipulation  be 
forthwith  vacated  and  said  cause  stand  con- 
tinued until  the  agreements  herein  contained 
are  carried  out,  on  or  before  the  25th  day  of 
January  A.  D.  1807,  and  if  not  then  carried 
out  said  cause  to  stand  on  the  docket  for  trial 
as  the  parties  may  be  advised. 

"In  witness  whereof,  the  parties  have  here- 
unto set  their  hands  the  day  and  year  first 
attove  written  in  duplicate. 

"Horace  G.  Clark. 
"Lydia  W.  Currier. 
"11.  F.  Currier. 

"State  of  Colorado,  County  of  Weld— ss.: 

"In  the  County  Court  sitting  for  probate 
buisiness.  In  the  matter  of  the  estate  of  War- 
ren Currier,  deceased.  Resignation  of  Hor- 
ace G.  Clark,  as  executor. 

"Comes  now  Horace  G.  Clark,  one  of  the 
executors  of  the  last  will  and  testament  of 
Warren  Currier,  ueceased,  heretofore  appoint- 
ed as  such  in  lieu  of  Charles  H.  Wheeler,  re- 
signed, and  tenders  to  said  court  his  resigna- 
tion of  said  ofllce  or  trust,  to  take  efifect  on 
the  25th  day  of  January  A.  D.  1807,  or  as 
soon  prior  thereto  as  full  itemized  and  de- 
tailed report  and  statement  of  account  of  the 
acts  and  doings  and  financial  transactions  of 
the  undersigned,  and  his  co-executor,  Bruce 


F.  Johnson,  are  filed  with  said  court,  and  this 
resignation  shall  be  accepted,  with  acquit- 
tance of  the  undersigned  and  bis  sureties  on 
account  of  his  executor's  bond  heretofore  fil- 
ed herein. 

"Dated  at  Greeley  this  23rd  day  of  Xovem- 
ber  A.  D.  1896.  Horace  G.  Clark." 

The  answer  also  averred  that  the  notes  sued 
on  were  made  at  the  same  time  as  the  forego- 
ing contract,  and  were  a  part  of  the  same 
transaction.  These  allegations  were  admit- 
ted by  the  replication.  Appellee  upon  trial  In- 
troduced the  notes,  and  rested.  Appellants 
thereupon  moved  t<x  judgment  upon  the 
pleadings,  which  being  denied,  they  stood  on 
their  motion,  and  Judgment  went  for  appel- 
lee.   Therefrom  is  this  appeal. 

As  the  execution  of  the  notes  was  admitted 
by  the  answer,  their  introduction  did  not 
change  the  case  as  presented  by  the  plead- 
ings. Its  determination  rests  upon  the  plead- 
ings, and  the  single  question  is,  does  the  al- 
legation of  the  answer,  that  the  notes  were  a 
part  of  the  above  contract,  constitute  a  de- 
fense to  this  action?  If  so,  the  Judgment  be- 
low should  be  reversed.  The  notes  are  part 
of  those  referred  to  in  paragraph  4  of  the 
contract  Appellants  contend  that  the  con- 
tract Is  illegal;  that  the  notes,  being  an  in- 
separable part  thereof,  and  being  cxecatory, 
are  vitiated  by  the  same  illegality.  Several 
reasons  are  urged  why  the  contract  is  illegal. 
It  Is  necessary  to  consider  hut  one,  that  Is, 
the  provision  thereof  that  there  shall  be  a 
resignation  of  appellee  as  executor  of  the  es- 
tate of  Warren  Currier,  deceased.  The  con- 
tract was  between  appellee,  then  an  execut<»' 
of  said  estate,  and  appellants,  certain  of  the 
beneficiaries  thereof.  Thereby  appelleeagreed. 
In  consideration  of  the  settlement  of  divers 
matters  theretofore  in  controversy,  and  upon 
(fonditions  expressed  in  the  contract,  and  set 
out  in  his  resignation  attached  thereto,  to  re- 
sign as  executor.  These  conditions  were: 
(1)  That  he  should  be  allowed  a  certain  net 
compensation,  as  executor,  upon  final  settle- 
ment (2)  That  a  certain  suit  pending  ag;ainst 
him  and  others  should  be  dismissed.  (3>  That 
a  certain  sum  should  be  paid  him,  evidenced 
by  delivered  notes,  part  of  which  are  the 
notes  in  suit  (4)  That  he  and  his  bondsmen 
should  be  discharged  from  liability  on  bia 
bond  as  executor.  Paragraph  1  of  the  con- 
tract states  that  the  agreement  to  resign  is 
upon  conditions  provided  in  the  contract 
One  of  the  conditions  of  the  contract  resting 
upon  appellants  is  the  giving  of  the  notes  in 
suit  Paragraph  4  of  the  contract  recites  in 
effect  that  in  further  consideration  of  tbe  res- 
ignation the  notes  are  delivered.  Tbe  resig- 
nation was  in  part  conditioned  upon  the  giv* 
ing  of  the  notes,  the  giving  of  the  notes  in 
part  upon  the  agreement  to  resign.  Tbe 
agreement  to  resign  and  the  notes  are  in- 
separable parts  of  the  same  contract  If  the 
agreement  to  resign  was  illegal,  it  vitiated 
the  entire  contract  including  tbe  notes  exe- 
cuted as  a  part  thereof.    "Where  a  contiact 
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whlcb  la  entire  contains  a  Btipalation  or 
agreement  which  U  Illegal,  and  which,  there- 
fore, is  not  severable  from  the  balance  of  the 
contract,  such  Illegal  stipulation  or  agreement 
cannot  be  ignored  and  the  other  provisions 
of  the  contract  enforced;  the  illegal  stipula- 
tion or  agreement  in  such  a  case  penetrates 
and  corrupts  the  whole  contract,  and  vitiates 
It  as  an  entirety."  IS  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  988;  Hoyt  y.  Macon  et  al.,  2 
Colo.  S02;  The  Pueblo  &  Arkansas  Valley  R. 
R.  Ca  T.  Taylor  et  al.,  6  Colo.  1,  46  Am.  Rep. 
512.  The  agreement  of  appellee  for  a  consid- 
eration to  resign  aa  executor  was  Illegal. 

In  Bow»«  T.  Bowers,  26  Pa.  74,  67  Am. 
Dec.  398,  an  Intestate  was  Indebted  to  plain- 
tiff, his  father.  The  defendant  agreed.  If 
plaintiff  would  renounce  the  right  to  admin- 
ister, and  permit  and  procure  letters  of 
administration  to  be  Issued  to  the  defendant, 
that  he,  defendant,  would  assume  and  pay 
the  amount  of  indebtedness  of  deceased  to 
plaintiff.  The  contract  was  held  illegal.  The 
court  further  held  that  the  office  of  adminis- 
trator very  much  resembled  a  public  office; 
that  if  public  policy  forbade  traffic  in  an 
office,  such  as  postmaster,  it  would  for  su- 
perior reasons  Interdict  Imrter  in  respect  to 
the  more  sacred  ■  trust  of  administration. 
The  principle  upon  which  the  case  rests  is 
that  the  office  of  administering  an  estate  is 
a  place  of  trust  and  confidence,  and  may  not 
be  made  a  matter  of  traffic  and  sale. 

In  Eddy  v.  Capron,  4  R.  I.  391,  07  Am.  Dea 
C41,  the  action  was  upon  an  order  drawn  by 
defendant,  then  physlcHan  of  the  Marine  Hos- 
pital of  the  port  of  Providence,  upon  Brad- 
ford, collector  of  that  port,  requesting  Brad- 
ford to  pay  to  plaintlCT'B  assignor  a  certain 
sum,  which  should  then  be  due  to  defendant 
for  medical  services  rendered  to  the  Marine 
Hospital.  The  consideration  for  the  order 
was  the  resignation  of  the  said  office  of  port 
physician.  There  was  no  evidence  of  any 
promise  to  recommend  the  defendant,  or  to 
exert  any  Influence  to  procure  his  appoint- 
ment as  port  physician.  The  gist  of  the 
facts  was  that  the  consideration  for  the  or- 
der was  the  agreement  of  the  port  physician, 
defendant's  predecessor,  to  resign.  The  court 
held,  although  the  contract  provided  simply 
for  a  bare  resignation,  that  because  it  did 
BO  provide  It  was  illegal,  being  against  pub- 
lic policy,  and  that  the  order  sued  on,  being 
based  upon  and  a  part  of  the  illegal  contract, 
was  void. 

In  Porter  v.  Jones,  52  Mo.  399,  403,  the 
plaintiff  agreed  with  defendant  that,  in  the 
event  the  then  administrator  of  an  estate 
resigned,  he  would  procure  the  appointment 
of  a  responsible  Individual  as  his  successor. 
A  note  was  given  by  the  defendant  to  plain- 
tiff as  a  part  of  this  agreement,  a  part  of 
the  consideration  thereof  being  his  agree- 
ment to  secure  the  appointment  of  a  respon- 
sible individual  as  administrator.  The  court  ' 
held  the  contract  illegal  as  against  QUblle  j 
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policy,  and  the  note  Void.  In  the  course  of 
the  opinion  it  said:  "The  main  purpose  of 
the  agreement  was  to°  secure  the  appoint- 
ment of  an  administrator.  This  agreement 
amounts  to  a  trafficking  in  this  Important 
trust  Although  it  is  not  a  public  office.  It 
is  nevertheless  a  private  trust  Just  as  sa- 
cred, and  arises  from  the  ai^iolntment  to 
be  made  by  a  public  court  or  officer.  An 
agreement  to  procure  an  appointment  to 
office  is  against  public  policy  and  void.  Tlie 
trust  devolved  upon  an  administrator  through 
the  appointment  of  a  public  functionary 
ought  to  have  the  same  safeguards  thrown 
around  it  as  If  it  were  a  public  office.  The 
note  sued  on  in  this  case,  and  the  agreement 
upon  which  It  was  based,  must  be  taken 
together  and  viewed  as  one  Instrument  As 
they  amounted  to  a  trading  in  the  appoint- 
ment of  an  administrator  they  are  void  as 
against  public  policy.  This  seems  to  be 
well  settled  by  the  authorities."  "Contracts 
tot  the  payment  of  money  to  a  public  officer 
In  consideration  of  his  resigning  his  office 
have  been  held  Illegal."  15  Am.  &  Eng. 
Ency.  of  Law,  967. 

In  Elllcott  T.  Chamberlln,  38  N.  3.  Bq.  604. 
48  Am.  Kep.  327,  329,  330,  an  executor  agreed 
to  resign  as  such,  in  consideratloii  of  which 
there  was  an  agreement  to  pay  him  a  certain 
sum.  It  was  held  that  the  agreement  to 
resign  was  illegal,  being  against  public  pol- 
icy, and  that  such  Illegality  vitiated  the  con. 
tract  to  pay  money  arising  thereon.  The 
court  said:  "There  is  no  doubt  that  the 
agreement  of  Mr.  Chamberlln  to  renounce 
for  a  consideration  was  Illegal,  not  because 
of  fraud  or  duress,  as  was  urged  before  the 
chancellor,  but  because  it  Is  against  public 
policy.  It  is  a  general  principle,  universally 
enforced,  that  trustees  cannot  use  their  rela- 
tions with  trust  property  to  their  personal 
advantage.  An  agreement  to  accept  money 
or  other  valuable  thing,  as  consideration  for 
violating  or  abandoning  a  trust  is  Illegal. 
A  person  named  in  a  will  as  executor  Is  not 
obliged  to  accept  He  may  voluntarily  re- 
nounce for  reasons  that  do  not  involve  mer- 
cenary- motives,  but  be  has  no  right  to  make 
merchandise  of  the  confidence  reposed  In  him 
by  a  testator." 

In  Staunton  ▼.  Parker,  19  Hun,  55,  the 
executor,  for  a  consideration,  agreed  to  re- 
nounce his  appointment  as  such.  The  agree- 
ment was  held  void  as  against  public  policy. 
See,  also,  Estate  of  True's  Estate,  120  CaL 
352,  52  Pac.  815. 

The  agreement  by  appellee  to  resign  tar  a 
consideration  was  a  part  of  the  contract  up- 
on which  these  notes  were  based.  The 
agreement  to  resign  entered  into  the  contract 
and  Into  the  notes.  It  was  illegal.  Such 
being  true,  the  illegality  vitiated  the  notes. 
The  Judgment  below  upon  the  pleadlngB 
should  have  been  for  appellants.  It  wai 
otherwise,  and  must  be  reversed. 

Reversed, 
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(IS  Colo  App.  445) 

FRANK  T.  BAUE3R  et  al* 
(Coart  of  Appeals  of  Colorado.    Dec.  14,  1903.) 

TRIAL^WAIVER  OF  JURY— FEDERAL  REVENUE 
LAW— STAMPS— FAILURE  TO  AFFIX  STAMP  TO 
CONTRACT— MINKS— CONTRACT  FOR  SALE- 
CONSTRUCTION. 

1.  Under  the  express  provisions  of  Mills' 
Ann.  Code,  §  178,  a  trial  by  jury  may  be 
waived,  with  assent  of  the  court,  where  a  par- 
ty to  an  issue  of  fact  fails  to  appear  at  the 
trial. 

2.  The  federal  revenne  act  of  June  13,  1898, 
c.  448,  S  14,  30  Stat.  455  [U.  S.  Comp.  St. 
1901,  p.  229G],  providing  that  no  instrument 
re9uircd  by  law  to  be  stamped  shall  be  used  as 
evidence  in  any  court  until  a  legal  stamp  shall 
have  been  affixed,  does  not  apply  to  stat& 
courts. 

3.  The  owner  of  mining  property  placed  a 
deed  thereof  to  defendants  in  escrow,  to  be 
delivered  on  payment  of  certain  sums  before  a 
specified  time.  All  payments  were  to  be  for- 
feited on  defendant's  failure  to  complete  the 
purchase.  It  was  also  agreed  that  35  per 
cent,  royalty  on  smelter  returns  of  all  ores  re- 
moved by  defendant  should  be  paid  to  the  own- 
ers, and  applied  on  the  price.  Held  that,  while 
the  failnre  of  defendants  to  make  the  payments 
required  terminated  their  right  to  purchase,  it 
was  not  a  rescission  of  the  contract,  and  hence 
the  owners  were  thereafter  entitled  to  recover 
the  specified  royalties. 

4.  In  the  absence  of  any  evidence,  the  phrase 
"smelter  returns"  should  be  construed  as  mean- 
ing returns  from  the  ore,  less  the  smelting 
chargcB,  without  deducting  the  charges  for 
hauling,  fi  eight,  and  switching. 

6.  The  parties  to  a  contract  having  construed 
the  phrase  "smelter  returns"  by  paying  roy- 
alty on  the  value  of  the  ore,  less  smelting  char- 
ges, and  without  deducting  for  hauliug,  freight, 
and  switching,  such  construction,  in  the  ab- 
sence of  any  other  evidence,  will  be  adopted 
by  the  court. 

Appeal  from  Montezuma  County  Court 
Action  by  George  Bauer  and  others  against 
Joseph  Frank.    From  a  Judsment  In  favor 
of  plaintiffs^  defendant  appeals.    Affirmed. 

John  W.  Helblg,  for  appellant.  S.  W.  Car- 
penter and  C.  M.  Kendall,  for  appellees. 

GTJNTER,  J.  Appellees  (plaintiffs  below) 
executed  a  deed;  grantee,  appellant;  consid- 
eration, $60,000;  subject-matter,  mining  prop- 
erty—and deposited  the  same  with  one  of  ap- 
pellees, a  banker,  upon  terms  stated  In  a 
writing  signed  by  appellant  and  appellees, 
of  which  the  follow^ing  is  a  copy: 

"llancos,  Colo.,  Aug.  9th,  1899. 

"To  Mr.  George  Bauer,  Banker,  Mancos, 
Colorado:  Xou  will  please  hold  this  envel- 
ope and  enclosed  deed  of  Sundown  mine  In 
escrow  under  the  following  conditions: 

"If  Joseph  Frank  pays  Into  your  bands 
the  sum  of  $1,000.00  this  9th  day  of  August, 
1899,  and  the  further  sum  of  $6,500.00  on  or 
before  the  20th  of  August,  1899,  and  the  fur- 
ther sum  of  $7,500.00  on  or  before  November 
9th,  1899,  and  the  further  sum  of  $45,000.00 
on  or  before  May  9th,  1900,  then  you  will  de- 
liver this  envelope  and  enclosed  deed  to  Jo- 
seph Frank,  or  bis  agent,  and  If  the  said  Jo- 
seph Frank,  or  his  agent,  falls  to  pay  the 


•Rehearing  denied  March  22,  1904. 

1  2.  See  Internal  Revenue,  vol.  29,  Cent.  Dig.  {  '■ 


above-mentioned  sums  at  the  time  above 
given,  or  fails  to  make  any  one  of  said  pay- 
ments as  stipulated,  then  you  are  Instructed 
to  return  said  deed  to  the  signers  thereof  at 
their  request  It  Is  further  agreed  that  all 
improvements,  tools  and  so  forth  in  or  out- 
side of  mine,  excepting  heavy  machinery, 
are  to  be  forfeited  together  with  all  moneys 
paid,  should  Joseph  Frank  fall  to  make  pay- 
ments as  above  stipulated.  It  is  also  agreed 
that  thlrty-flve  per  cent  royalty  on  mint  or 
smelter  returns  of  all  ores  removed  are  to  be 
paid  owners,  and  a  statement  given  by  Jo- 
seph Frank  of  all  work  and  expenditure  at 
the  end  of  every  month,  said  thirty-five  per 
cent,  royalty  is  to  be  applied  on  purchase 
price  of  the  mine.  We  agree  to  the  above 
conditions." 

Thereunder  appellant  took  possession  of 
the  mine  and  operated  it  for  a  time.  He 
made  the  payments  maturing  August  9tb 
and  20th,  aggregating  $7,500.  Ore  removed 
from  the  mine  was  shipped  to  the  smelter 
and  returns  made  September  18th  and  30th, 
and  October  4tb,  7th,  9th,  and  14th,  the  ag- 
gregate of  which  was  $7,296.99;  that  Is,  the 
value  of  the  ore,  less  treatment  charges,  as 
shown  by  the  smelter  statements,  was  $7,- 
296.99.  The  smelter  paid  from  this  sum 
charges  for  hauling  the  ore  from  the  mine 
to  the  railroad,  and  also  freight  and  switch- 
ing charges.  The  aggregate  of  the  hauling, 
freight,  and  switching  charges  so  paid 
amounted  to  $1,607.21,  and  the  difference  l)e- 
tween  this  sum  and  the  above  aggregate  of 
$7,296.99,  to  wit,  $5,689.78,  was  paid  by  the 
smelting  company  to  the  shipper  of  the  ore, 
appellant.  Thlrty-flve  per  cent  of  $5,689.78 
is  $1,991.42.  Thirty-five  per  cent  of  $7,296.- 
99  Is  $2,553.94. 

October  14th  appellant,  by  bis  manager, 
wrote: 

"October  14th.  1899. 

"To  George  Bauer,  Banker  and  holder  of 
escrow  papers  on  the  Sundown  mine — Dear 
Sir:  I  herewith  make  you  statement  of  all 
ores  shipped  from  the  Sundown  mine  during 
the  month  of  September  and  enclose  you  a 
check  for  (35)  thirty-five  per  cent,  on  the 
smelter  returns,  as  per  escrow  conditions 
agreed  upon. 
Gross  Pounds.      Net  Pounds,      Total  Value. 

»7,29fi99 

35  per  cent,  royalty |2,S5S  M 

"[Signed]  Joseph  Frank, 

"By  J.  B.  Page." 

Under  the  head  "Gross  Pounds,"  In  this 
letter,  are  given  in  detail  the  shipments  of 
ore  covered  by  the  smelter  statements,  com- 
mencing with  September  18th  and  ending 
with  October  14th.  Appellant  states  by  the 
letter  that  he  incloses  a  check  for  35  per 
cent,  "on  the  smelter  returns  as  per  escrow 
conditions,"  and  fixes  the  smelter  returns  on 
this  ore  at  $7,296.99,  which,  as  stated,  is  the 
return  from  the  ore,  less  smelter  charges, 
and  not  the  return  from  the  ore,  less  smelts 
charges,  and  the  charges  for  hauling,  freight, 
and  switching.    He  incloses  a  check  for  $2,- 
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553.94,  as  35  per  cent  on  $7,29&.99.  On  the 
escrow  agent  directing  attention  to  this  re- 
mittance as  being  $100  short  of  35  per  cent, 
on  the  smelter  returns,  as  shown  by  the  let- 
ter, the  agent  of  appellant,  October  31st, 
paid  the  $100.  The  parties  here  construed 
the  meaning  of  the  words  "smelter  returns," 
and  acted  on  such  construction.  They  con- 
strued them  not  as  meaning  the  value  of  the 
ore  less  treatment  charges,  and  charges  of 
hauling,  freighting,  and  switching  (that  is, 
$5,689.78),  but  as  the  value  of  the  ore  less 
only  the  treatment  charges  (that  is,  $7,296.- 
09);  and  appellant  paid,  not  $1,991.42  (that 
is,  35  per  cent,  on  $5,089.98),  but  $2,553.94 
(that  is,  35  per  cent,  on  $7,290.99).  The  ma- 
teriality of  this  construction  will  appear  as 
we  progress.  This  payment  of  $2,553.94 
was  applied  on  the  installment  of  the  pur- 
chase price  ($7,500)  falling  due  November 
9th.  Appellant  defaulted  in  the  payment  of 
the  remainder  of  this  Installment.  Novem- 
ber 10th  appellees  demanded  the-  return  to 
them  of  the  deed  from  the  escrow  agent,  and 
this  was  made.  They  also  requested  pay- 
ment of  royalty  for  the  remainder  of  the  ore 
mined  and  shipped  to  the  smelter  prior  to 
that  date.  Nine  smelter  returns,  other  than 
those  contained  in'al>ove  statements,  were 
made  from  ore  shipped  October  11th,  13th, 
18th,  23d,  26th,  30th,  and  31st,  November 
8th,  and  November  22d.  The  aggregate  val- 
ue of  this  ore  at  the  smelter,  less  smelter 
charges,  was  $3,590.38.  Thirty-five  per  cent 
of  this  amount  is  ,$1,259.78.  The  aggregate 
amount  paid  by  the  smelting  company  upon 
this  ore  for  hauling  to  the  railroad,  freight 
on  the  railroad,  and  switching  charges  was 
$1,160.99,  which  charges  were  paid  by  the 
smelting  company  from  the  value  of  the  ore, 
less  treatment  charges,  and  the  difference,' 
to  wit  $2,438.39,  transmitted  to  the  shipper, 
appellant.  Thirty-flve  per  cent,  of  this  sum 
is  $853.44.  November  10th  a  demand  was 
made  upon  appellant  for  payment  of  35  per 
cent,  royalty  upon  the  eight  smelter  returns 
enumerated  between  October  11th  and  No- 
veml>er  8th,  and  such  35  per  cent,  was  based 
upon  the  value  of  the  ore  at  the  smelter,  less 
smelter  charges.  Payment  was  refused,  for 
what  reason  does  not  appear.  Suit  was  in- 
stituted December  26,  1899,  to  recover  35  per 
cent,  royalty  upon  the  nine  smelter  returns, 
commencing  with  October  11th  and  ending 
with  November  22d,  all  of  the  ore  for  which 
had  been  shipped  prior  to  November  8tb. 
Appellant  answered,  denying  the  allegations 
of  the  complaint  which  presented  the  fore- 
going matters,  and  set  up  certain  matters 
upon  which  he  asl^ed  affirmative  relief.  The 
replication  put  in  issue  the  affirmative  mat- 
ter of  the  answer.  March  17th  appellant 
filed  bis  motion  for  a  continuance,  in  order  i 
that  his  deposition  might  be  taken,  as  he 
would  be  absent  at  the  time  of  the  trial. 
The  motion  was  supported  by  affidavit  dis- 
closing testimony  that  would  be  given  by  the 
witness  if  permitted  to  testify.    March  20th 


the  court  entered  an  order  granting  the  con- 
tinuance until  March  27th,  but  setting  the 
case  for  trial  on  that  date  "on  plaintifrs'  ad- 
mitting that  the  evidence  stated  in  the  de- 
fendant's attorney's  affidavit  filed  In  support 
of  said  motion  for  continuance  would  be 
given  by  him  (the  said  defendant),  and  tliat  It 
be  considered  as  actually  given  by  liim  upon 
said  trial."  Trial  was  had  March  27,  1900; 
appellees  ai^earing  in  person  and  by  attor- 
ney, and  defendant  appearing  neither  in  per- 
son nor  by  attorney.  Trial  was  to  the  coxut, 
without  a  jury,  and  a  judgment  had  for  ap- 
pellees in  the  amount  prayed  in  their  com- 
plaint, which  amount  is  35  per  cent  upon 
the  value  of  the  ore,  less  treatment  charges, 
as  shown  by  the  nine  smelter  statements 
last  mentioned,  and  legal  interest  thereon. 
Therefrom  is  this  appeal. 

1.  No  error  was  committed  in  trying  the 
case  without  a  jury.  The  pleadings  present- 
ed issues  of  fact  The  defendant  (appellant) 
made  no  appearance  at  the  trial.  This  waiv- 
ed his  right  to  a  trial  by  jury.  "Trial  by 
jury  may  be  waived  by  the  several  parties 
to  an  Issue  of  fact  with  the  assent  of  the 
court  in  the  following  manner:  First  by 
falling  to  appear  at  the  trial."  Mills'  Ann. 
Code,  S  178;  Leahy  et  al.  y.  Dunlap,  6  Colo. 
552. 

2.  The  above  contract  upon  which  this  ac- 
tion is  based  was  not  stamped.  The  federal 
revenue  act  of  June  13,  1898,  c.  448,  $  14,  30 
Stat.  455  [U.  S.  Comp.  St  1901,  p.  2296],  pro- 
vides tliat  no  instrument  required  by  law  to 
be  stamped  shall  be  used  as  evidence  In  any 
court  until  a  legal  stamp  shall  have  been 
affixed  thereto.  If  we  assume  the  above  con- 
tract to  be  within  the  statute— which  we  do 
only  for  the  purpose  of  the  ruling— the  court 
did  not  err  in  admitting  the  instrument  un- 
stamped; and  a  sufficient  reason  for  so  hold- 
ing is,  the  act  does  not  apply  to  state  courts. 
Trowbridge  v.  Addoms,  23  Colo.  518,  48  Pac. 
535. 

3.  The  above  writing  of  August  9tb  con- 
stituted a  contract  between  appellees  and 
aK>ellant  By  it  appellees  agreed  that  the 
deed  placed  in  escrow  should  be  delivered  to 
appellant  upon  his  making  the  payments  in 
the  amounts  and  at  the  times  stipulated 
therein.  Appellant  agreed  that  in  the  event 
he  failed  to  make  any  one  of  said  payments, 
the  escrow  agent  upon  request  of  appellees, 
should  return  the  deed  to  them,  and  tliat  he 
(appellant)  would  forfeit  all  payments  made, 
and  certain  improvements  upon  the  mining 
property.  Appellant  further  agreed  that  he 
would  pay  to  appellees  35  per  cent,  royalty 
on  mint  or  smelter  returns  of  all  orea  remov- 
ed from  the'mine.  Appellees  agreed  that  the 
royalty  thus  paid  should  be  credited  upon 
the  purchase  price.  This  contract  determin- 
ed the  rights  and  duties  of  the.  parties  to  it 
Under  it  appellant  operated  the  mine  as 
above  stated.  The  contract  provided  what 
the  rights  and  duties  of  the  parties  should 
be  in  the  event  appellant  failed  to  make  any 
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one  of  tbe  stipulated  payments.  In  such  con- 
tingency, if  appellees  requested  the  return 
of 'their  deed,  appellant  forfeited  his  pay- 
ments previously  made,  and  certain  improve- 
ments. By  the  contract,  appellees  were  giv- 
en a  right  to  the  payments,  and  a  right  to 
the  forfeited  improvements.  A  failure  to 
make  the  payments  did  not  operate  as  a 
rescission  of  tbe  contract,  but  merely  ter- 
minated the  right  of  appellant  to  purchase 
the  mining  property  under  the  contract  The 
agreement  to  pay  royalty  was  another  section 
of  the  contract  providing  unconditionally  the 
royalty  appellant  should  pay  upon  tbe  ores 
mined.  There  was  no  express  or  implied 
provision  of  the  contract  that  the  right  to 
tills  royalty  should  be  defeated  by  tbe  fail- 
ure of  appellant  to  make  any  one  of  the  pay- 
ments provided  in  the  contract.  It  was  an 
unconditional  agreement  to  pay  royalty  on 
the  ore  mined.  After  appellant  defaulted  in 
tiis  payments,  appellees  bad  the  same  right 
to  rely  upon  the  contract  for  the  recovery  of 
their  royalty  as  they  had  to  claim  the  re- 
turn of  the  deed,  or  to  claim  ownership  of 
the  mining  improvements,  or  ownership  of 
tbe  payments  made.  Tbe  contract  remained 
in  force  as  to  all  of  these  matters.  It  was 
at  an  end  so  far  as  It  gave  appellant  the 
right  to  purchase  the  property  at  the  rate 
stipulated  in  the  contract  "But  while  It  is 
essentially,  true  that  in  case  of  a  rescission 
the  vendee  may  demand  that  be  be  restored 
to  bis  original  condition,  it  does  not  follow 
that  a  vendor  who  refuses  to  convey  after 
such  breach  by  the  vendee  thereby  rescinds. 
To  the  contrary,  in  refusing  to  convey  after 
the  vendee's  default  he  is  not  treating  tbe 
contract  as  at  an  end,  but  is  expressly  stand- 
ing upon  it  and  basing  his  rights  upon  its 
terms,  covenants,  and  conditions."  Clock  v. 
Howard  &  Wilson  Colony  Co.,  123  Cal.  1, 
14,  66  Pac.  713,  717,  43  L.  R.  A.  199,  68  Am. 
St  Rep.  17.  "It  cannot  be  that  when  one 
insists  upon  bis  stipulated  rights  under  a 
contract,  be  indicates  an  intention  not  to  be 
bound  by  it,  and  these  cases  must  not  be  so 
understood."  Aikman  v.  Sanborn  (Cal.)  62 
Pac.  729,  730;  James  H.  Rice  Co.  v.  Penn- 
sylvania Plate  Glass  Co.,  88  111.  App.  407.' 
Claiming  a  return  of  the  deed  and  a  forfei- 
ture of  the  payments  and  improvements  did 
not  work  a  rescission  of  tbe  contract.  It  did 
not  work  a  satisfaction  of  any  sum  due  to 
appellees  by  appellant  for  royalties.  At  the 
time  the  forfeiture  was  claimed,  the  contract 
remained  in  full  force  as  to  its  stipulation  to 
pay  these  royalties.  Appellant  was  delin- 
quent upon  the  royalties,  and  was  indebted 
to  appellees  in  tbe  amount  of  such  delinquen- 
cy. The  judgment  was  for  tbe  aiiAount  of  the 
delinquent  royalties  and  legal  interest. 

4.  Appellant  contends  that  the  35  per  cent 
royalty  sbonl.d  be  computed  upon  tbe  sum 
ascertained  by  deducting  the  charges  for 
Iiauling,  freight,  and  switching  from  the 
value  of  tbe  ore,  less  smelting  charges.  Ap- 
pellees contend  that  the  35  per  cent  royalty 


should  be  computed  upon  the  value  of  the  ore 
at  tbe  smelter,  less  the  smelting  charges.  In 
other  words,  the  controversy  Is  as  to  the 
meaning  of  the  words  "mint  or  smelter  re- 
turns," as  used  in  the  contract  No  evidJence 
whatever  was  Introduced  as  to  any  custmn 
defining  the  meaning  of  these  words.  In 
tbe  absence  pf  any  evidence  as  to  the  mean- 
ing of  "smelter  returns,"  we  think  it  to  be 
returns  from  tbe  ore,  less  tbe  smelting  char- 
ges. In  this  case,  however,  the  parties  them- 
selves construed  the  contract  in  tliis  respect 
by  paying  royalty  upon  the  value  of  the  ore 
at  the  smelter,  less  smelting  cliarges.  They 
thus  defined  the  meaning  of  the  words  "mint 
or  smelter  returns,"  and  this  Interpretation, 
in  the  absence  of  other  evidence,  we  are  Jus- 
tified in  accepting.  Union  Pac.  R.  Oo.  v.  An- 
derson, 11  Colo.  293,  299, 18  Pac.  24;  Sumpter 
Gold  Min.  Co.  v.  Browder  (Colo.  Sup.)  73  Pac 
38,  39. 

We  find  no  error  in  this  record  Justifying  a 
reversal.    Judgment  affirmed.    AHirmed. 


(27  Utah,  sn) 
GILLMOR  V.  DALE,  Tax  Collector. 
(Supreme  Court  of  Utah.     March  17,  1904.) 

TAXATION— LIEN— MUNICIPAL      CORPORATIONS 

—SEVERANCE  OF  TBRRITORT. 

1.  It  will  be  presumed,  from  a  judgment  dis- 
connecting certain  territory  from  a  city,  that 
the  city  was  served  with  notice  of  the  filing  of 
the  petition  for  the  division,  as  required  by  Rev. 
St.  1898,  «  288. 

2.  A  lien  Is  a  hold  or  claim  which  one  person 
has  upon  the  property  of  another  as  a  security 
for  some  debt  or  charge. 

3.  A  tax  or  assessment  cannot  exist  ao  as  to 
become  a  lien  or  incumbrance  on  real  estate  on- 
til  tbe  amouDt  thereof  is  ascertained. 

4.  Rev.  St.  1808,  §  2516,  provides  that  the  as- 
sessor must,  before  the  first  Monday  in  May, 
assess  all  property  subject  to  taxation;  and 
sections  2S95,  2596,  and  2597  decUre  that  ev- 
ery tax  has  the  effect  of  a  judgment,  and  every 
Hen  the  force  and  effect  of  an  execution,  and 
that  every  tax  upon  real  property  is  a  lien 
against  the  property  assessed.  Section  206, 
subd.  3,  authorizes  city  conncils  to  levy  and  col- 
lect taxes  on  real  and  personal  property  as  pro- 
rided  by  law,  and  Const,  art.  13,  {  10,  provides 
that  all  -corporations  or  persons  shall  be  sub- 
ject to  taxation  within  the  territorial  limits  ot 
the  authority  levying  the  tax.  By  Rev.  St. 
1898,  §1  253,  2689,  city  conncils  are  required, 
on  or  before  the  first  Monday  in  July,  to  fix  the 
rate  of  taxes,  and  levy  the  same  on  property 
within  the  city;  and  by  section  2694  the  t&x 
so  levied  becomes  a  lien  on  the  property  as- 
sessed from  the  same  time,  and  subject  to  the 
same  conditions,  prescribed  in  sections  2595. 
2596,  and  2597.  Certain  real  estate  within  the 
limits  of  the  city  bad  been  assessed,  but  before 
the  rate  of  taxes  had  been  fixed  by  the  council 
or  any  levy  had  been  made,  a  judgment  was 
rendered  disconnecting  the  property  from  the 
city,  and  providing  that  it  should  no  longer  be 
subject  to  any  liabilities,  obligations,  or  taxes. 
or  to  the  further  imposition  of  taxes.  Held,  that 
the  tax  did  not  become  a  lien  upon  the  proper- 
ty so  severed. 

Appeal  from  District  Court  Salt  Lake 
County;  C.  W.  Morse,  Judge. 

Action  by  Charles  Gillmor  against  W.  H. 
Dale,  as  treasurer  of  Salt  Lake  county,  and 
ex  officio  collector  of  taxes  for  Salt  Lake  City. 
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From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Geo.  L.  Nye,  City  Atty.,  and  Walter  C. 
Shoup,  Asst.  City  Atty.,  for  appellant  C.  S. 
Patterson  and  Geo.  W,  Moyer,  for  respond- 
ent. 

BASKIN,  C.  J.  This  Is  an  action  for  the 
recovery  of  certain  sums  of  money  jmld  as 
taxes,  under  protest,  to  the  defendant,  as 
treasurer  of  Salt  Lake  county,  who,  as  such, 
had  authority  to  collect  the  city  taxes.  The 
general  demurrer  interposed  to  the  complaint 
having  been  overruled,  the  defendant  "rested, 
and  judgment  was  rendered  against  him. 
From  this  Judgment  he  appeals,  and  assigns 
as  error  the  overruling  of  the  demurrer  and 
the  rendering  of  the  judgment. 

Among  other  allegations  of  the  complaint 
It  is  alleged,  in  substance,  that  by  a  final 
Judgment  of  the  district  court  of  Salt  Lake 
county,  rendered  upon  the  i)etltlon  of  the 
plaintiff  and  others  on  the  20th  day  of  May, 
1902,  a  portion  of  the  territory  of  Salt  Lake 
City  was  disconnected  therefrom,  and  declar- 
ed to  be  no  longer  a  part  of  said  municipal 
or  corporate  territory  of  said  city,  "and  that 
the  said  territory  and  the  real  property  em- 
braced therein  shall  be  and  the  same  is  for- 
ever released  and  discharged  from  paying 
any  part  of  the  bonded  municipal  indebted- 
ness of  said  Salt  T^ke  City,  and  no  longer 
subject  to  any  liabilities  or  obligations  or 
taxes  relating  thereto,  nor  to  the  further  im- 
position of  any  taxes  whatsoever  for  said  or 
any  city  mnnicipal  purposes  whatsoever,  and 
that  the  said  territory  be  and  it  is  hereby  re- 
leased from  any  and  every  city  Jurisdiction 
and  control  of  said  Salt  Lake  City  and  the 
government  thereof."  That  on  or  about  the 
28th  of  July,  1902,  the  city  council  of  Salt 
Lake  City,  by  ordinance,  levied  a  tax  of  nine 
mills  for  city  purposes  on  all  the  taxable 
property  within  its  corporate  limits.  That 
on  the  17th  of  July,  1902,  the  county  assessor 
and  county  treasurer,  being  the  officers  char- 
ged with  such  duty,  In  pursuance  of  law,  and 
In  accordance  with  a  certificate  theretofore 
received  by  them  from  the  board  of  educa- 
tion of  Salt  Lake  City,  levied  a  tax  of  8.4 
mills  on  the  dollar  on  all  the  taxable  property 
within  the  corporate  limits  of  said  city  for 
school  purposes.  That  the  plaintiff  during 
the  year  1902  was  the  owner  of  certain  real 
estate  which  was  situate  within  tlie  bounda- 
ries of  the  territory  so  as  aforesaid  discon- 
nected from  the  limits  of  said  city.  "That 
the  said  defendant,  W.  H.  Dale,  as  county 
treasurer,  collected  for  the  use  and  benefit 
of  the  defendant,  Salt  Lake  City  corporation, 
and  paid  to  the  said  Salt  Lake  City  corpora- 
tion, the  sum  of  $3.10i  levied  against  said 
property  as  city  taxes,  and  $2.89  levied 
against  said  property  as  city  school  taxes, 
and  that  on  or  atjout  the  19th  day  of  Novem- 
l>er,  1902,  this  plaintiff  paid  said  amounts 
to  said  W.  H.  Dale,  treasurer  as  aforesaid, 


under  protest."  The  complaint  also  cwntains 
several  other  separate  causes  of  action,  in 
each  of  wiiich  it  is  alleged  that  the  person 
therein  named,  during  the  year  1902,  also 
owned  certain  real  estate  within  the  bound- 
aries of  the  territory  so  as  aforesaid  exclud- 
ed, and  paid  as  taxes,  under  protest,  and 
under  the  same  circumstances  as  hereinbe- 
fore stated  In  the  first  cause  of  action  alleg- 
ed In  the  complaint,  to  the  said  defendant,  W. 
H.  Dale,  the  sums  therein  mentioned,  and 
that  the  claim  for  the  sums  so  paid  was  as- 
signed to  the  plaintiff. 

Section  2516,  Rev.  St  1898,  provides  that 
the  assessor  must,  before  the  first  Monday  In 
May  in  each  year,  assess  all  property  subject 
to  taxation,  except  such  as  is  required  to  be 
assessed  by  the  State  Board  of  Equalization, 
to  the  person  by  whom  It  was  owned,  claim- 
ed, possessed,  or  controlled  at  12  o'clock  m. 
on  the  first  Monday  of  February,  next  pre- 
ceding. 

On  the  subject  of  tax  liens  the  Revised 
Statutes  contain  the  foUowtog  sections: 

"Sec.  2595.  Every  tax  has  the  effect  of  a 
Judgment  against  the  person,  and  every  lien 
created  by  tiiis  title  has  the  force  and  effect 
of  an  execution  duly  levied  against  all  per- 
sonal property  of  the  delinquent  The  Judg- 
ment is  not  satisfied  nor  the  lien  removed 
nntU  the  taxes  are  paid  or  the  property  sold 
for  the  payment  thereof. 

"Sec.  2596.  Every  tax  upon  personal  jwoper- 
ty  Is  a  lien  upon  the  real  property  <x(  the 
owner  thereof,  from  and  after  twelve  o'clock 
m.,  of  the  first  Monday  In  Fetouaty  of  each 
year. 

"Sec.  2597.  BJvery  tax  upon  real  property  Is 
a  lien  against  the  property  assessed;  and 
every  tax  due  upon  improvements  upon  real 
estate  assessed  to  others  than  the  owner  of 
the  real  estate,  Is  a  lien  upon  the  land  and 
improvements;  which  several  liens  attach  as 
of  the  first  Monday  In  February-  In  each 
year.'' 

Subdivision  3,  |  206.  Rev.  St  1886,  authcw- 
Izcs  the  city  council  to  levy  and  collect  taxes 
for  general  and  special  purposes  on  real  and 
personal  property  as  provided  by  law. 

Article  13,  {  10,  Const.,  provides  that  "all 
corporations  or  persons  in  this  state,  or  do- 
ing business  herein,  shall  be  subject  to  tax- 
ation for  state,  county,  school,  municipal  or 
other  purposes,  on  the  real  and  personal  prop- 
erty owned  or  used  by  them  within  the  terri- 
torial limits  of  the  authority  levying  the  tax.'' 

Under  the  provisions  of  sections  253  and 
2689,  Rev.  St  1898,  the  city  council,  at  a  regu- 
lar meeting  thereof,  is  required,  on  or  before 
the  first  Monday  of  July  in  each  year,  by  or- 
dinance or  resolution,  to  fix  the  rate  of  taxes 
and  levy  the  same  on  the  real  and  personal 
property  within  the  city  made  taxable  by  law: 
and  under  section  2694  the  tax  so  levied  tie- 
comes  a  lien  on  the  property  assessed  from 
the  same  time,  and  is  subject  to  the  same 
conditions,  as  prescribed  In  sections  2595, 
2596,  and  2597. 
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The  only  contention  of  the  appellant  la 
that,  "under  the  provisions  ot  the  statutes" 
hereinbefore  referred  to,  "this  tax  for  1902, 
although  not  levied  until  after  the  alleged 
detachment  of  the  territory,  was  a  valid  un- 
paid lien  upon  the  property,  prior  to  such 
detachment;  and  as  no  provision  was  made 
in  the  judgment  of  the  court  for  the  payment 
or  discharge  of  this  lien  then  existing,  It  Is 
clear  that  such  lien  was  not  and  could  not 
have  been  Interfered  with  by  the  judgment  of 
the  court  severing  the  property  from  the  city. 
All  that  remained  after  that  judgment  was 
the  determination  of  the  amount  and  collec- 
tion thereof  by  the  proper  authorities.  The 
act  of  severance  was  not  a  barrier  to  en- 
forcing payment  of  the  prior  valid  Hen."  The 
judgment  disconnecting  the  real  estate  In 
question  from  the  city  In  terms  declared  that 
the  ten'ltory  so  disconnected  should  no  longer 
be  subject  to  any  liabilities,  obligations,  or 
taxes  relating  to  the  city,  nor  to  further  im- 
position of  any  tax  whatever  for  municipal 
purposes,  and  was  thereby  released  from  any 
and  every  city  jurisdiction  and  control  and 
the  government  thereof.  While  the  record  Is 
silent  as  to  whether  the  city  was  served  with 
the  notice  of  the  filing  of  the  petition  for 
said  division,  as  required  by  section  28S,  Rev. 
St  1898,  that  It  was  so  served  must  be  pre- 
sumed from  the  rendition  of  the  final  judg- 
ment; therefore  that  judgment  must,  as  Its 
validity  Is  not  disputed  In  the  pending  action, 
be  given  its  full  force.  By  it  the  real  estate 
in  question,  after  the  disconnection,  was  no 
longer  subject  to  a  tax  levy  or  any  juris- 
diction whatever  by  the  city;  nor  was  said 
real  estate  ever  subject,  under  the  said  pro- 
visions of  the  Revised  Statutes,  to  the  lien 
contended  for  by  the  appellant. 

A  Hen  Is  a  hold  or  claim  which  one  person 
has  upon  the  property  of  another  as  a  se- 
curity for  some  debt  t>r  charge.  "In  the  na- 
ture of  things,  no  tax  or  assessment  can 
exist  so  as  to  become  a  lien  or  incumbrance 
upon  real  estate  until  the  amount  thereof  is 
ascertained  and  determined."  Black  on  Tax 
Titles,  §  189;  Dowdney  et  al.  v.  The  Mayor, 
etc.,  54  N.  Y.  186. 

Under  the  provisions  of  the  Revised  Stat- 
utes a  city  tax  does  not  become  a  lien  on 
real  estate  until  the  rate  thereof  is  fixed,  and 
the  tax  levied,  In  pursuance  of  sections  239, 
2604;  but  When  the  rate  Is  so  fixed,  the 
amount  determined  and  levied,  a  lien  on  each 
tract  of  real  estate  assessed  by  the  assessor 
attaches,  by  relation,  for  the  amount  of  the 
tax  thereon,  "as  of  the  first  Monday  of  Feb- 
ruary" preceding  the  levy.  McLaren  v.  She- 
ble,  45  Mo.  130;  Reeve  v.  Kennedy,  43  Cal. 
643;  Halllngcr  v.  Zimmerman  (N.  J.  Ch.)  51 
Atl.  903;  Hohenstatt  v.  Brldgeton,  62  N.  J. 
I^w,  169,  40  Atl.  649;  notes  to  2  Cooley  on 
-Taxation,  p.  871  et  seq. 

The  ci^  council  was  not  authorized,  either 
under  the  Constitution  or  by  the  provisions 
of  the  Revised  Statutes,  to  levy  a  tax,  except 
on  property  within  its  coi-porate  limits,  and 


any  levy  upon  property  not  within  sncli  lim- 
its is  without  authority  and  void.  As  no  lien 
can  exist  for  taxes  illegally  levied,  the  ap- 
pellants contention  In  respect  to  the  lien 
claimed  in  this  case  is  untenable. 
The  judgment  is  affirmed,  with  costs. 

BARTCH  and  McCARTX,  JJ.,  ccmcur. 


(27  Utah.  178) 

PENCE  T.  CALIFORNIA  MIN.  CO. 

(Supreme    Court   of   Utah.    March   18,    1904.) 

INJtJRT  TO  BMPLOTfi— INEXPERIENCED  MINER 

— PRBCAUTIONS   FOR   SAFETY— EVIDELNCE  OF 

RULE      OR      CUSTOM— ADMISSIBILITY— NBGLI- 

GENCE— SUFFICIENCY  OP  EVIDENCE— REVIEW 

—QUESTION    FOR    COURT    OR    JURY— CHANGE 

VERDICT— BURDEN   OF  PROOF. 

1.  The  Supreme  Court  is  bound  by  the  find- 
ings of  fact  in  an  action  at  law. 

2.  Under  Rev.  St.  1898,  §  3292,  providing  for 
the  vacation  of  a  verdict  and  a  new  trial  where 
the  verdict  is  found  "by  a  resort  to  the  de- 
termination of  chance,"  the  determination,  to 
have  such  effect,  must  have  been  the  means 
of  inducing  one  or  more  jurors  to  assent  to  the 
verdict,  and  hence  a  resort  to  chance  to  obtaiu 
an  avciage  sum  will  not  vitiate  the  verdict, 
if,  notwitlistanding,  the  jury  afterward  contin- 
ue to  deliberate  in  good  faith,  and  finally  ar- 
rive at  their  verdict  as  a  result  of  such  delib- 
erntion. 

3.  Affidavits  of  jurors  in  an  action  where 
defendant  seeks  to  set  aside  the  verdict  for 
cause  found  by  resort  to  chance  considered, 
and  held  insufficient  to  establish  the  fact  of  a 
previous  agreement  among  the  jurors  to  abide 
by  the  quotient  obtained  by  the  process  of  ad- 
dition and  division  of  several  sums  as  the 
amount  of  their  verdict. 

4.  The  burden  of  proof  to  show  that  the  as- 
sent of  one  or  more  jurors  was  obtained  by  the 
determination  of  chance,  or  that  it  was  in 
fact  a  chance  verdict,  is  on  the  party  assail- 
ing the  same. 

5.  An  average  verdict  is  not  objectionable 
where  the  jurors  do  not  agree  before  voting 
to  be  bound  by  the  result,  but  accept  the  aver- 
age only  after  further  deliberation  and  discus- 
sion as  a  fair  and  reasonable  finding. 

6.  Before  the  question  of  negligence  becomes 
one  of  law  for  the  court,  the  facts  shown  by 
the  evidence  must  be  such  as  that  all  reason- 
able men  must  draw  the  same  conclusions 
from  them;  and,  if  the  facts  proven  are  sueh 
as  reasonable  men  may  fairly  diHer  about,  the 
question  of  negligence  is  for  the  jury  to  con- 
sider. 

7.  In  an  action  against  a  mining  company 
for  injuries  to  an  inexperienced  miner,  claimed 
to  be  due  to  a  failure  to  instruct  him  how  to 
perform  his  services,  evidence  as  to  what  th« 
usual  custom  was  that  prevailed  in  the  mines  in 
Utah  and  at  defendant's  mine  in  respect  to 
having  an  experienced  miner  work  with  one 
trhom  the  employer  knows  to  be  inexperienced 
was  admitted  to  show  what  precautions  were 
generally  taken  in  such  cases,  as  bearing  on 
the  degree  of  care  which  defendant  exorcised 
for  plaintiff's  safety.  Held,  that  the  evidence 
was  odmissible  for  this  purpose,  withont  show- 
ing that  the  custom  had  been  in  existence  long 
enough  to  constitute  it  a  common-law  custom. 

Appeal  from  District  Court,  Summit  Coun- 
ty; C.  W.  Morse,  Judge. 

f  2.  See  New  Trial,  vol.  37.  Cent.  Dig.  i  104. 

t  6.  Archibald  v.  Kolltz,  72  Pac.  935,  26  Utah,  St. 

r  6.  Lowe  v.  Salt  Lake  City,  44  Pac.  1050,  1061.  U 
UUb,  91,  98,  S7  Am.  St.  Rep.  70S. 

•:  T.  Fritz  v.  Western  Union  Tel.  Co.,  11  Pac.  2IS, 
26  Utah,  263. 
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Action  by  Cliarles  B.  Fence  against  the 
California  Mining  Company.  From  a  Judg^ 
ment  for  plalndfl^  defendant  appeals.  Af- 
firmed. 

Snyder  &  Wight,  for  appellant  Powers, 
Straup  &  Llppman,  for  respondent. 

BABTCH,  3.  This  action  was  brongbt  to 
recover  damages  for  personal  Injuries  which 
the  plaintiff  alleges  he  received  because  of 
the  negligence  of  the  defendant.  It  is  al- 
leged in  the  complaint,  among  other  tbhigB, 
that  the  plalntlCF,  at  the  time  of  the  accident 
which  resulted  In  his  injury,  was  a  youn^; 
man  about  22  years  old,  wholly  Inexperienced 
as  a  miner,  unfamiliar  with  drilling  and 
blasting  and  the  use  of  powder  and  fuse; 
that  he  applied  to  the  defendant's  foreman 
for  work  at  Its  mine;  that  the  foreman, 
knowing  his  inexperience,  assigned  him  to 
work  drilling  and  blasting  alone  in  a  tunnel, 
without  giving  him  any  instructions  how  to 
perform  the  service,  or  in  the  use  of  powder 
and  fuse,  or  as  to  the  dangerous  character 
of  the  employment;  that  while  so  at  work 
alone,  during  his  first  shift,  in  attempting  to 
blast  he  used  fuse  which  had  been  cut  and 
capped,  and  had  been  pointed  out  to  blm  by 
the  foreman,  and  that,  the  fuse  being  too 
short,  one  of  the  blasts  went  oIT,  and  caused 
the  plaintlfiTs  injuries,  he  not  having  had 
time  to  get  out  of  the  reach  of  danger.  The 
answer  avers  that  at  the  time  of  his  employ- 
ment the  plaintiff  represented  himself  as  a 
skilled  miner,  denies  the  allegations  of  neg- 
ligence In  the  complaint,  and  avers  that  the 
plaintiff's  misfortune  was  the  result  of  bis 
own  negligence,  and  that  he  assumed  the 
risk  of  his  employment. 

While  there  Is  some  conflict  in  the  evidence 
as  to  knowledge  of  the  foreman  of  the  Inex- 
perience of  the  plaintiff,  the  preponderance 
thereof  appears  to  sustain  the  allegations  of 
the  complaint  on  that  point  Without  refer- 
ring to  the  evidence  In  detail,  It  Is  sufficient 
to  say  that  it  appears  to  support  ail  the  ma- 
terial allegations  of  the  complaint  and  the 
Jury  must  have  found  such  allegations  to  be 
true.  This  being  a  case  at  law,  we  are  bound 
by  the  findings  of  the  JUry  so  far  as  the  facts 
are  concerned. 

The  appellant  company,  in  the  first  In- 
stance, Insists,  however,  that  the  Jury  arrived 
at  their  verdict  by  chance,  and  in  seeking  to 
set  It  aside  and  obtain  a  new  trial  invokes 
the  aid  of  the  statute,  which,  In  section  3292, 
Rev.  St  1898^  so  far  as  material  here,  pro- 
vides that  a  verdict  may  be  vacated  and  a 
new  trial  granted  for  the  "misconduct  of  the 
Jury;  and  whenevw  any  one  (»■  more  of  the 
Jurors  have  been  induced  to  assent  to  any 
general  or  special  verdict  or  to  a  finding  on 
any  questions  submitted  to  them  by  the  court, 
by  a  resort  to  the  determination  of  chance, 
such  mlsctHiduct  may  be  proved  by  the  afil- 
davit  of  any  one  of  the  Jurors."  Under  the 
provisions  of  the  statute  a  verdict  of  a  Jury 
nay  be  set  aside  and  a  new  trial  granted  In 


any  case  where  such  verdict  was  found  "^ 
a  resort  to  the  determination  of  chance," 
and  "such  misconduct  may  be  proved  by  the 
affidavit  of  any  one  of  the  Jurors."  The  "de- 
termination of  chance,"  however,  to  have 
such  effect  must  have  been  the  means  of  In- 
ducing one  or  more  Jurors  to  assent  to  the 
verdict  It  follows  that  the  mere  fact  that 
the  Jury,  in  a  given  case,  may,  during  their 
deliberations,  have  resorted  to  chance  to  ob- 
tain an  average  sum,  will  not  vitiate  their 
verdict  lfi  notwithstanding  such  sum,  they 
thereafter  continued  to  deliberate  In  good 
faith,  and  finally  arrived  at  their  verdict  as  a 
result  of  fair  and  honest  deliberation,  free  of 
any  Inducement  from  the  resort  to  chance. 
The  burden  of  proof  to  show  that  the  assent 
of  one  or  more  Jurors  was  obtained  to  the 
verdict  by  the  determination  of  chance^  or 
that  It  was  in  fact  a  chance  verdict.  Is  lyraii 
him  who  assails  the  verdict 

The  appellant  in  support  of  Its  motion  for 
a  new  trial,  and  to  show  that  the  Jury  re- 
turned a  chance  verdict,  filed  the  affidavit 
of  the  Juror  Lawrence  Bl.  ESdredge,  who  did 
not  concur  In  the  verdict,  wherein,  so  far 
as  material  here,  It  appears  that.  In  the 
consideration  of  the  case  the  Jurors  "first 
took  a  vote  on  the  question  as  to  whether  or 
not  there  was  a  cause  of  action";  that  "on 
this  question  seven  of  the  Jurors  voted  In 
the  affirmative"  and  one  "in  the  negative"; 
that  "after  some  discussion  it  was  proposed 
by  one  or  more  and  consented  to  by  the  oth- 
ers of  the  seven  who  voted  In  the  affirma- 
tive that  a  ballot  be  taken,  each  one  writing 
on  a  slip  of  paper  the  amount  of  damages 
he  thought  the  plaintiff  entiUed  to,  and  the 
sum  divided  by  seven  to  be  the  verdict"; 
i  that  this  was  done,  and  resulted  in  the  sum 
of  $14,400,  the  amount  of  the  verdict;  that 
"it  was  then  suggested  by  one  Juror  that  the 
amount  of  damages  be  placed  at  $14,000," 
which  was  rejected;  that  "another  Juror 
proposed  that  $15,000  be  the  amount  award- 
ed," which  was  also  rejected,  it  being  con- 
tended that  they  had  agreed  to  this  method, 
and  should  stand  by  the  agreement;  and 
that  the  "verdict  was  then  made  up,  and 
the  amount  $14,400"  written  into  It  wWc^ 
"amount  they  thus  agreed  they  would  award 
to  the  plaintiff  by  their  verdict"  The  appel- 
lant also  filed  an  affidavit  from  one  of  the 
concurring  Jurors,  Wm.  Beard,  In  which  oc- 
curs the  expression:  "And  the  quotient  ob- 
tained by  this  operation  was,  as  by  previous 
agreement,  the  amount  awarded  to  the  plain- 
tiff as  damages  in  said  action."  The  use  of 
this  expression,  however,  in  an  affidavit  made 
by  the  same  affiant  for  the  respondent  was 
explained  as  follows:  "Since  the  making  of 
said  .[first]  affidavit  my  attention  has  t>een 
called  thereto,  and  especially  to  the  language 
therein  used,  'And  the  quotient  obtained  by 
this  operation  was,  as  per  previous  agree- 
ment the  amount  awarded,  etc'  At  the 
time  I  made  the  said  affidavit  I  did  not  ob- 
serve the  said  language  above  quoted,  nor 
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notice  the  effect  thereof,  especially  the  words 
'as  per  previous  agceement,'  (or  that  it  is  not 
true  that  before  said  quotient  was  declared 
tliat  there  was  any  agreement  or  understand- 
ing that  the  said  Jury,  or  any  member  there- 
of, should  be  bound  by  such  result  as  and  for 
the  verdict  of  the  Jury,  but  I,  as  well  as  each 
and  every  member  of  the  Jury,  was  at  lib- 
erty to  accept  or  reject  the  said  amount; 
and  I  do  not  wish  to  be  understood  as  saying 
or  declaring  that  there  was  any  previous 
agreement,  or  any  binding  effect  on  any  Ju- 
ror, to  accept  said  amount  so  derived  by  the 
said  quotient  amount,  and  to  make  that  the 
verdict  of  the  Jury."  In  rebuttal  the  re- 
spondent filed  the  affidavits  of  the  seven  con- 
curring Jurors,  including  one  from  the  Juror 
Wm.  Beard,  in  each  of  which,  after  stating 
what  was  done  by  them  to  obtain  an  aver- 
age amount  of  wliat  each  respective  Juror 
thought  ought  to  be  the  amount  of  the  ver- 
dict, are  contained  statements  as  follows: 
"Before  the  said  amount  was  thus  ascer- 
tained, as  aforesaid,  there  was  no  agreement 
or  understanding  of  any  kind  that  the  said 
amount  so  resulting  from  said  addition  and 
division,  as  aforesaid,  should  be  the  amount 
of  the  verdict,  nor  was  I  or  any  of  the  Jurors 
bound  thereby,  but  I  and  each  and  all  of  the 
Jurors  was  at  liberty  to  accept  or  reject 
the  said  amount,  or  to  add  thereto^  or  sub- 
tract therefrom,  as  I  or  he  thought  fit  and 
proper.  After  said  amount  was  so  found, 
as  aforesaid,  the  same  was  then  discussed 
by  the  said  Jurors,  some  expressing  opinions 
that  the  verdict  ought  to  be  more  than  said 
amount,  and  in  which  said  discussion  we 
talked  over  the  nature  and  the  extent  of  the 
plaintiff's  Injury,  and  the  permanency  there- 
of, and  took  into  consideration  the  loss  of 
his  leg,  the  substantial  loss  of  one  eye,  the 
loss  of  his  earnings,  the  pain  and  suffering 
necessarily  attending  his  said  injuries,  the 
charge  of  the  court,  and  we  considered  and 
discussed  quite  fully  the  said  loss  and  injury 
in  detail,  and  then,  after  such  discussion,  one 
of  the  Jurors  moved  that  the  amount  that 
had  been  found  by  the  said  addition  and  di- 
vision, as  aforesaid,  be  made  the  amount  of 
the  verdict,  while  yet  another  moved  that  the 
said  verdict  be  made  $15,000;  but  finally  it 
was  agreed  by  the  said  concurring  Jurors  to 
make  the  verdict  the  said  amount  of  $14,400, 
which  was  done,  the  said  seven  concurring 
members  of  the  Jury  having  no  difficulty 
whatever  in  agreeing  that  a  verdict  should 
be  rendered  for  the  plaintiff,  and  most  of  tlie 
time  the  dissenting  Juror  did  not  seriously 
contend  against  it  But  we  were  considering 
and  determining  the  amount  of  the  said  ver- 
dict for  about,  or  close  to,  two  hours,  during 
which  time  we  went  over  the  subject-matter 
in  all  its  situations,  and  had  some  dilficulty 
in  agreeing  on  the  amount;  but  wlien  we 
did  finally  agree  to  the  said  amount  that  was 
rendered  as  our  verdict  each  and  all  of  the 
seven  concurring  Jurors  expressed  complete 
and  entire  satisfaction  therewith." 


From  a  careful  examination  of  all  the  af- 
fidavits it  is  clear  that  the  appellant  has  fail- 
ed to  establish  Its  contention  that  the  Jury 
returned  a  chance  verdict,  or  that  there  was 
a  previous  agreement  among  the  Jurors  to 
abide  by  the  quotient  obtained  by  the  process 
of  addition  and  division  of  the  said  several 
sums  as  the  amount  of  the  verdict.  Consid- 
ering the  facts  stated  in  the  various  affida- 
vits, we  must  assume  that  neither  one  of  the 
concurring  Jurors  was,  or  felt  himself,  bound 
by  the  result  of  the  resort  to  the  determina- 
tion of  ctiance.  While  such  practice  on  the 
part  of  a  Jury  must,  under  all  circumstances, 
be  discouraged  as  Improper,  still  under  the 
facts  appearing  in  this  case  we  cannot  say 
that  their  misconduct  was  such  as  to  vitiate 
the  verdict.  "The  method  of  arriving  at  the 
amount  of  the  fine,  of  the  damages  where 
they  are  unliquidated,  or  the  length  of  the 
term  of  imprisonment  in  criminal  cases, 
whereby  each  Juror  puts  a  number  into  a 
hat,  and  all  the  numbers  so  put  in  are  added 
up  and  the  sum  divided  by  twelve,  vitiates 
the  verdict,  where  the  Jurors  agree  In  ad- 
vance to  abide  by  the  result  But  it  Is  oth- 
erwise where  the  amount  which  each  Ju- 
ror puts  into  the  bat  is  a  mere  proposition, 
and  there  is  no  previous  agreement  to  abide 
by  the  result  The  ground  of  objection  to 
the  Jurors  binding  themselves  in  advance  to 
the  amount  to  be  determined  by  addition 
and  division  by  twelve  is  that  such  agree- 
ment cuts  off  all  deliberation  on  the  part  of 
the  Jurors,  and  places  it  in  the  power  of  a 
single  Juror  to  make  the  quotient  unreasona- 
bly large  or  small  by  naming  a  som  extrava- 
gantly high  or  rldiculoosly  low.  It  Is  not 
material  on  what  particular  scheme  of  aver- 
ages this  'quotient  verdict'  is  devised;  the 
vitiating  fact  is  the  agreement  in  advance 
to  abide  by  the  result"  2  Thomp.  Tr.  S  26(e. 
In  22  Ency.  Pi.  &  Pr.  856-858,  it  is  said: 
"A  Jury  is  not  allowed  to  substitute  for  the 
exercise  of  that  delit>erate  Judgment  and  re- 
flection which  the  law  requires  any  resort  to 
chance  devices,  the  contingent  result  of  which 
is  allowed  to  determine  what  its  verdict  shall 
t>e.  If  the  Jury  in  a  civil  or  criminal  case 
fixes  the  respective  amounts  of  recovery  or 
term  of  Imprisonment  by  setting  down  the 
respective  amomits  or  periods  which  each 
Juror  favors  and  dividing  the  aggregate  by 
twelve,  agreeing  in  advance  to  abide  by  the 
result  the  verdict  will  be  held  invalid.  But 
where  there  is  no  previous  agreement  to 
abide  by  the  result  so  reached,  the  verdict 
will  not  be  set  aside.  l$o  it  has  been  held 
that  an  averaged  verdict  was  not  objectiona- 
ble where  the  Jurors  did  not  agree,  before 
voting,  to  be  bound  by  the  result,  but  ac- 
cepted the  average  only  after  further  de- 
liberation and  discussion  as  a  fair  and  rea- 
sonable finding."  Hayne,  New  Trial,  {  71; 
Archibald  v.  Kolltz,  26  Utah,  226,  72  Pac 
935;  McDonnell  v.  Pescadero  Stage  Co.,  120 
Cal.  476,  52  Pac.  725;  Hunt  v.  Elliott  77  CaL 
580,  20  Pac.  132;   City  of  Kinsley  t.  Uorae, 
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40  Kan.  588,  20  Pac.  222;  Knigbt  t.  Fteher, 
16  Colo.  176,  25  Pac.  78;  Wataon  ▼.  Reed, 
15  Wash.  440,  46  Pac.  647,  56  Am.  St  Rep. 
800;  The  St  L.  &  S.  E.  Ry.  Co.  t.  Myrtle, 
51  Ind.  566;  HamllttMi  t.  Des  Moines  V.  R. 
R.  Co.,  36  Iowa,  31;  Dodge  v.  Carroll,  50  N. 
H.  237. 

The  appellant  also  Indsts  that  the  court 
erred  in  overruliug  its  motion  for  a  nonsuit, 
made  at  the  close  of  the  plaintiff's  evidence. 
The  motion  was  based  upon  various  grounds, 
among  them  tliat  the  evidence  did  not  show 
that  the  "defendant  was  negligent  in  setting 
the  plaintiff  to  work  in  the  particular  place" 
where  he  was  injured,  or  that  it  was  the  duty 
of  the  defendant  to  warn  the  plaintiff  of  dan- 
ger in  his  employment;  and  that  the  evidence 
shows  tliat  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  assumed  the  risk 
of  danger  Incident  to  the  employment.  Con- 
sidered in  the  light  of  the  facts  disclosed  by 
the  plaintiff's  testimony,  none  of  the  grounds 
stated  in  the  motion  can  be  of  avail  to  the 
appellant  Without  referring  to  the  evidence 
in  detail,  it  is  sufficient  to  say  that  the  proof 
was  ample  to  require  the  submission  of  the 
case  to  the  jury,  and  therefore  the  court  did 
not  err  In  denying  the  motion.  "Before  the 
question  of  negligence  becomes  one  of  law 
for  the  court  the  facts  shown  by  the  evi- 
dence must  be  such  tliat  all  reasonable  men 
must  draw  the  same  conclusions  from  them. 
If  the  facts  proven  are  such  that  reasonable 
men  may  fairly  differ  as  to  whether  or  not 
there  was  negligence,  the  question  is  one  for 
the  Jury  to  consider."  Lowe  v.  Salt  Lake 
City,  13  Utah,  01,  08,  44  Pac.  1050,  1051,  57 
Am.  St  Rep.  708.  The  facts  in  evidence 
wlien  the  plaintiff  rested  his  case  were  so 
manifestly  against  the  contention  of  the  at>- 
peliant  in  its  motion  for  nonsuit,  and  the 
law  applicable  in  such  cases  has  so  frequent- 
ly been  declared  by  this  court  that  an  ex- 
tended discussion  of  the  various  grounds  of 
the  motion  herein  is  not  deemed  necessary  or 
Important 

At  the  trial  there  was  some  evidence  in- 
troduced to  show  what  the  usual  rule  or  cus- 
tom was  that  prevailed  at  the  mines  in  this 
state  and  at  the  defendant's  mine  in  respect 
to  having  an  experienced  miner  work  with 
one  whom  the  employer  knows  to  be  inex- 
perienced. This  evidence  was  objected  to  by 
the  defendant  upon  the  ground,  among  oth- 
ers, that  it  was  not.  shown  that  such  rule 
had  prevailed  for  such  a  length  of  time  as  to 
give  it  the  force  of  a  common-law  custom. 
The  appellant  complains  of  the  action  of  the 
court  in  overruling  the  objections  to  such 
testimony.  We  perceive  no  error  in  the  rul- 
ings in  relation  thereto.  The  evidence  in 
question  was  not  introduced  for  the  purpose 
of  showing  that  a  technical  common-law  cus- 
tom prevailed  respecting  the  employment  of 
inexperienced  miners,  although  the  word 
"custom"  may  have  been  used  by  counsel  and 
witnesses  in  questions  and  answers.  That 
proof  was  offered  and  admitted  merely  to 


show  what  precautions  were  generally  tak- 
en iu  such  cases,  as  bearing  upon  the  degree 
of  care  which  the  employer  had  ex«t:lsed  in 
regard  to  the  safety  of  an  employ^  whom  be 
knew  bad  no  experience  in  the  work  he  was 
to  perform.  For  that  purpose  the  evidence 
was  admissible,  without  showing  that  the 
rule  or  custom  had  been  in  existence  for  the 
length  of  time  required  to  constitute  it  a  com- 
mon-law custom.  This  court  as  to  objec- 
tions to  similar  proof,  held  likewise  in  Fritz 
V.  Western  Union  Tel.  Co.,  25  Utah,  263,  71 
Pac.  200. 

A  careful  examination  of  all  the  questions 
presented  in  this  case  reveals  no  reversible 
error. 

The  Judgment  is  affirmed,  with  costs. 

BASKIN,  C.  J.,  and  McCARTY,  J.,  concur. 


(12  Wyo.  88B) 
SUMMERS  V.  MUTUAL  LIFE  INS.  CO. 
(Supreme  Court  of  Wyoming.    March  28, 1004.) 

INSURANCE— APPLICATION— TIME  OP  TAKING 
EFFECT— REFUSAL  TO  ISSUE  POLICY— ACTION 
TO  RECOVER  PREMIUM  PAI&-PLEADING. 

1.  That  the  petition  in  an  action  against  an 
insurance  company  demands  damages  for  the 
refusal  of  the  company  to  issue  a  policy,  on 
which  the  first  premium  has  been  paid,  does  not 
affect  the  right  of  the  plaintiff  to  recover  in 
that  action  the  amount  paid,  as  money  had  and 
received. 

2.  In  an  action  against  a  life  insurance  com- 
pany to  recover  back  a  premium  paid,  allega- 
tions that  the  company's  agents  were  autiior- 
ized  to  solicit  contracts  of  insurance,  to  make 
contracts  for  policies,  and  to  receive  and  receipt 
for  premiums  thereon,  and  that  they  were  au- 
thorized generally  to  transact  the  company's 
business  in  the  state,  will  not  he  construed,  as 
against  plaintiff,  to  allege  that  the  agents  them- 
selves were  to  write  and  issue  the  policies,  since, 
under  the  Code,  pleadings  are  to  be  liberally 
construed,  and  the  common-law  rule  that  they 
are  to  be  construed  most  strongly  against  the 
pleader  is  not  applicable. 

3.  Where  the  plaintiff  executed  a  note  to  an 
insurance  company's  agents  in  consideration  of 
an  agreement  that  the  company  should  issue  a 
life  policy  within  a  stated  time,  and  the  com- 
pany, having  received  the  proceeds  of  the  note, 
neglected  to  deliver  the  policy,  the  plaintiff  be- 
ing without  fanlt,  he  may  consider  the  contract 
rescinded,  and  recover  the  sum  advanced,  as 
money  had  and  received. 

4.  Where,  on  an  application  for  a  life  policy, 
there  was  no  agreement  as  to  the  time  when  the 
insurance  should  take  effect,  and  a  policy  was 
to  be  issued  after  the  applicant  should  have  ta- 
ken a  medical  examination,  and  it  was  agreed 
that  a  note  given  in  payment  of  the  first  pre- 
mium should  not  be  negotiated  till  the  policy 
should  be  delivered,  the  insurance  would  not 
take  effect  until  the  policy  was  issued. 

.Error  to  District  Court  Uinta  County;  Da- 
vid H.  Craig,  Judge. 

Action  by  William  M.  Summers  against 
the  Mutual  Life  Insurance  Company.  From 
a  Judgment  sustaining  a  demurrer  to  the 
amended  petition,  plaintiff  brings  error.  Re- 
versed. 

J.  H.  Ryckman,  for  plaintiff  in  error.  T. 
S.  Taliaferro,  Jr.,  and  John  W.  Lacey,  for  de- 
fendant In  error. 

\  3.  See  losuraoce,  vol.  28,  Cent.  Dig.  |  460. 
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POTTER,  J.  To  the  amended  petition 
filed  In  this  action,  containing  seven  causes 
of  action,  a  general  demurrer  was  sustain- 
ed; and  thereupon,  the  plaintiff  declining  to 
plead  further,  a  Judgment  was  rendered  in 
favor  of  defendant  for  costs.  Of  that  Judg- 
ment, the  plaintiff  complains,  and  assigns  as 
error  the  order  sustaining  the  demurrer,  and 
the  rendition  of  Judgment  for  defendant. 
If  no  error  was  committed  In  sustaining  the 
demurrer,  there  Is  no  error  in  the  Judgment. 
The  demurrer  being  general  to  the  entire  pe- 
tition, it  follows  that,  If  any  one  of  the  sev- 
eral causes  of  action  Is  sufficient,  the  de- 
murrer should  have  been  overruled. 

The  first  cause  of  action  sets  out:  That 
In  the  months  of  February,  March,  April, 
and  May,  1896,  the  defendant  was  engaged 
in  the  general  life  insurance  business,  as  a 
life  insurance  company,  and  that  A.  B.  Rags- 
dale  and  H.  H.  Wright  were  the  authorized 
general  agents  of  the  defendant  to  solicit 
contracts  of  Insurance  in  this  state,  to  make 
contracts  for  policies  of  Insurance,  and  to 
receive  and  receipt  for  money  and  premiums 
thereon,  and  generally  to  transact  defend- 
ant's business  in  Wyoming.  That  on  or 
about  February  27,  1896,  the  defendant  and 
said  Ragsdale  and  Wright,  as  Its  agents,  at 
Uinta  county.  In  this  state,  solicited  the 
plaintiff  to  contract  for  a  policy  of  Insur- 
ance on  his  life  with  said  defendant  com- 
pany in  the  sum  of  $10,000;  said  defendant 
and  said  Ragsdale  and  Wright  representing 
to  plaintiff  that  defendant  greatly  desired  to 
have  the  plaintiff  to  become  a  patron  of  de- 
fendant company,  and  to  take  out  a  policy 
on  his  life  In  said  company,  and  further  rep- 
resenting that  defendant  Intended  making  a 
general  canvass  among  plaintiff's  neighbors 
and  friends  to  secure  contracts  of  life  insur- 
ance, and  it  would  aid  and  facilitate  defend- 
ant in  securing  such  contracts  to  have  the 
name  of  plaintiff  as  one  of  Its  patrons. 
That  in  consideration  that  the  plaintiff 
would  contract  with  the  defendant,  and  with 
the  said  Rngsdale  and  Wright  as  the  agents 
of  the  said  defendant,  for  a  policy  of  insur- 
ance with  the  defendant  company  in  the 
sum  of  ten  thousand  dollars,  and  would  then 
and  tliere  make,  execute,  and  deliver  to  the 
defendant  and  the  said  Ragsdale  and 
Wright,  as  the  agents  of  the  said  defendant, 
the  plaintiff's  promissory  note  in  the  sum  of 
$454,  payable  In  sixty-five  days  thereafter, 
in  payment  of  the  first  annual  premium  on 
such  policy  of  Insurance,  then  and  thereupon 
the  defendant  would  issue  to  the  plaintiff, 
as  soon  as  said  plaintiff  should  pass  the  nec- 
essary medical  examination,  and  within  six- 
ty-five days  from  and  after  the  said  27th 
day  of  February,  1896.  and  before  said 
promissory  note  should  become  due  and  pay- 
able, a  specially  favorable  life  Insurance  pol- 
icy, in  the  sum  of  ten  thousand  dollars, 
which  said  policy  of  Insurance  the  defend- 
ant, and  the  said  Ragsdale  and  Wright,  as 
the  agents  of  the  defendant.  In  consideration 


of  the  premises,  then  and  there  stated,  prom- 
ised, and  represented  to  the  plaintiff  should 
contain,  among  other  stipulations,  promises, 
and  agreements  on  the  part  of  the  said  de- 
fendant company,  the  following  provisions, 
to  wit:  (a)  That  If  the  plaintiff  should  live 
10  years,  and  should  pay  to  the  defendant 
each  year  the  sum  of  $454,  plaintiff  should  at 
the  end  of  the  10-year  period  have  the  right 
and  option  to  demand  of  the  defendant,  and 
the  defendant  would  pay  him,  the  full  sum 
of  $10,000  in  cash,  or.  If  the  plaintiff  prefer- 
red, he  should  have  the  right  to  leave  said 
sum  of  $10,000  with  the  defendant,  and  re- 
ceive from  the  defendant  annually  the  legal 
interest  thereon  until  such  time  as  plaintiff 
wished  to  draw  the  same  from  defendant  in 
cash;  (b)  that  if  plaintiff  should  not  live  10 
years,  but  should  each  year  until  his  death 
pay  the  said  annual  premium  of  $454  to  the 
defendant,  then  and  in  that  event  the  said 
sum  of  $10,000  should  be  paid  to  the  surviv- 
ing wife  of  plaintiff  in  instnllments  of  $500 
per  year;  (c)  that  If  plaintiff  should  pay  to 
the  defendant  the  annual  premium  of  $454 
for  3  years,  and  should  be  unable  to  pay  fur- 
ther, or  become  dissatisfied,  plaintiff  should 
then  have  the  right  to  demand  and  would  re- 
ceive from  the  defendant  the  premiums  paid 
by  him  to  the  defendant  company  In  full, 
without  Interest  That  said  Ragsdale  and 
Wright  represented'  themselves,  as  agents,  to 
have  authority  to  make  such  specially  favor- 
able contract  for  said  policy  of  insurance  on 
behalf  of  the  defendant;  and  the  plaintiff, 
relying  upon  said  representations  and  prom- 
ises, and  on  the  integrity  and  honesty  of  de- 
fendant and  said  agents,  made,  executed, 
and  delivered  to  said  Ragsdale  and  Wright 
as  the  agents  of  defendant,  his  promlssoo' 
note  for  $454,  payable  to  plaintiff's  order  In 
65  days  thereafter,  and,  at  the  request  of 
said  agents,  indorsed  the  same  in  blank,  and 
delivered  It  to  Ragsdale  and  Wright  as  de- 
fendant's agents,  in  full  payment  and  satis- 
faction of  the  first  annual  premium  upon 
snid  policy  of  insurance.  "And  said  defend- 
ant, and  said  agents  on  the  part  of  the  de- 
fendant, then  and  there  represonted  and 
promised  to  the  plaintiff  that  said  promis- 
sory note  should  not  be  sold,  transferred,  or 
negotiated  by  the  defendant  or  the  said 
agents  before  maturity,  but  should  be  held 
by  and  kept  in  the  possession  of  said  defend- 
ant until  said  special  policy  of  insurance 
should  be  written  and  delivered  by  the  de- 
fendant to  the  plaintiff,  and  should  be  by 
him  found  In  all  respects  satisfactory  to 
him,  and  in  conformity  to  the  said  parol 
promises  made  by  the  defendant  and  its  said 
agents,  and  should  be  by  the  plaintiff  ap- 
proved and  accepted.  That,  in  the  execu- 
tion and  delivery  of  the  fore-going  promis- 
sory note,  said  contract  for  said  policy  of 
Insurance  between  the  plaintiff  and  the  de- 
fendant was,  upon  the  part  of  plaintiff,  com- 
pleted, and  plaintiff  thereby  and  In  all  other 
respects   fulfilled   his  obligations,   promises. 
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and  agreements  as  to  said  policy  of  insur- 
ance, •  •  •  and  passed  said  medical  ex- 
amination, but  tliat  tlie  defendant,  in  disre- 
gard of  its  promises  and  agreements  by  it 
made  as  aforesaid,  has  failed  and  neglected, 
and  still  fails  and  neglects,  to  issue  to  the 
plaintiff  said  policy  of  insurance,  tbougli 
often  requested  so  to  do  by  the  plaintiff." 
That  said  Ragsdale  and  Wriglit,  as  agents 
of  defendant,  in  disregard  and  violation  of 
said  promises  and  contract  for  said  policy  of 
insurance,  did  on  or  about  March  1,  1886, 
sell  and  discount  said  note  to  North  &  Stone, 
bankers  at  Evanstoa,  Wyoming,  and  paid 
the  proceeds  thereof  to  the  defendant,  and 
that  thereafter  said  North  &  Stone,  claiming 
to  be  Innocent  purchasers  of  said  note  for 
value  before  maturity,  made  demand  upon 
plaintiff  for  payment  thereof,  and  plaintiff 
paid  them  the  said  sum  of  $454  under  pro- 
test. That  plaintiff  frequently  made  de- 
mand upon  defendant  that  It  issue  to  him 
said  policy  of  insurance,  but  it  has  failed 
and  neglected  so  to  do.  That  thereupon 
plaintiff  demanded  the  return  of  the  said 
sum  of  1454  paid  by  him  for  said  policy  of 
insurance,  but  defendant  has  refused  and 
neglected  to  return  the  same,  to  plaintiff's 
damage  In  the  sum  of  $454,  and  interest 
thereon  from  February  27,  1896.  A  subse- 
quent paragraph  alleges,  by  way  of  special 
damages,  that  certain  expenses  were  incur- 
red by  plaintiff  for  court  costs  and  attor- 
ney's fees,  loss  of  time,  and  mental  annoy- 
ance; and  the  prayer  is  for  the  recovery  of 
$2,000  and  costs  of  suit. 

The  other  causes  of  action  are  based  upon 
similar  claims  held  by  other  parties  against 
the  defendant  company,  and  assigned  to 
plaintiff.  The  allegations  as  to  those  causes 
of  action  are  substantially  the  same  as  the 
first  above  set  out  There  are  some  slight 
exceptions.  For  instance,  the  second  cause 
of  action  is  founded  upon  the  claim  of  one 
George  Finch,  whose  note  was  for  $438, 
given  at  the  same  time  as  the  note  of  plain- 
tiff, to  mature  October  1,  1896;  and  in  his 
case,  also,  it  is  alleged  that  the  policy  was 
agreed  to  be  issued  before  the  maturity  of 
the  note,  and  was  agreed  to  be  held  and  not 
negotiated  until  the  delivery  and  acceptance 
of  the  policy.  In  that  cause  of  action  the 
time  when  said  Finch  submitted  to  a  med- 
ical examination  Is  stated-  as  having  occur- 
red in  the  month  of  March,  1806,  and  said 
examination  is  alleged  to  have  been  satis- 
factorily passed  by  him.  If,  therefore,  the 
failure  to  allege  in  the  first  cause  of  action 
the  date  of  plainttfTs  medical  examination 
is  material,  which  we  do  not  decide,  the  de- 
fect, if  any,  does  not  appear  in  the  second 
cause  of  action;  and  the  latter  contains  8ul>- 
stantlaily  all  the  averments  above  set  out 
as  contained  in  the  first  cause  of  action.  In 
the  sixth  and  seventh  causes  of  action  it  is 
alleged  that  plaintiff's  assignors  therein 
named  paid  the  premium  in  cash.  We  think 
it  will  be  unnecessary  to  consider  whether 


that  fact  will  make  any  diderence  In  regard 
to  the  right  of  recovery.  Those  causes  of 
action  are  more  concisely  stated.  It  is  al- 
leged that  said  agents  solicited  plainttfTs  as- 
signor to  Insure  his  life  with  defendant  com- 
pany, and  to  make  a  parol  contract  for  a 
policy  of  insurance,  and  that  the  agents  rep- 
resented that  defendant  was  prepared  to  is- 
sue a  policy  to  said  assignor,  specially  fa- 
vbrable  to  him,  which  should  contain  a  cer- 
tain provision,  set  out  in  the  petition,  among 
other  provisions  not  set  out,  and  that  the 
first  annual  premium  was  paid  in  cash,  and 
the  medical  examination  was  passed,  but 
that  defendant  has  failed  and  neglected  to 
issue  the  policy.  The  damage  alleged  in  the 
sixth  cause  of  action  is  $500,  while  the  pre- 
mium paid  was  $193;  and  in  the  seventh 
cause  of  action  the  premium  paid  was  $211, 
and  damages  are  claimed  in  the  sum  of  $500. 

The  theory  of  the  petition  seems  to  be  that 
defendant  is  liable  In  damages  for  the  breach 
of  its  contract  to  issue  the  policy  of  insur- 
ance. But  if  the  measure  of  damages,  assum- 
ing that  the  right  of  recovery  is  shown, 
should  be  held  limited  to  the  amount  of  the 
premium  paid,  or  even  a  proportionate  part 
of  it,  that  would  not  warrant  the  sustaining 
of  a  demiurer,  provided  sufficient  facts  are 
set  ont  to  constitute  a  cause  of  action  tot  the 
recovery  of  some  amoimt  Notwithstanding 
the  evident  theory  of  the  pleader,  the  peti- 
tion would  seem  sufficient  to  support  a  judg- 
ment for  money  had  and  received,  if  suf- 
ficient for  any  purpose.  Therefore  we  do 
not  deem  it  very  material  upon  the  demur- 
rer, to  cmsider  whether  the  amount  sued  for 
is  recoverable,  if  at  all,  as  damages  for 
breach  of  contract,  or  as  money  had  and  re- 
ceived. Nor  is  it  necessary  to  consider  the 
measure  of  damages  or  the  amount  recover- 
able, unless,  indeed,  it  should  appear,  as  con- 
tended by  counsel  for  defendant  in  error,  tliat 
the  only  right  shown,  if  any,  is  to  recover 
nominal  damages,  merely,  in  which  event,  it 
is  insisted,  the  Judgment  ought  not  to  be  re- 
versed. In  plaintiff's  brief  it  seems  to  be  ad- 
mitted that  the  measure  of  damages  is  the 
premium  paid. 

PlaintifTs  counsel  maintain  that  whether 
the  petition  sets  up  a  parol  contract  of  insiur- 
ance,  or  a  contract  to  issue  a  certain  kind  of 
policy.  Is  immaterial,  but  that  a  suit  for  spe- 
cific performance  or  for  damages  was  open 
to  the  plaintiff.  He  contends  that  parol  con- 
tracts of  insurance  are  valid,  and  that  a  poli- 
cy is  only  evidence  of  the  contract,  which 
may  exist  in  parol;  citing  Ellis  v.  Ins.  Co., 
50  N.  Y.  402, 10  Am.  Rep.  495;  Newark  Macb. 
Co.  V.  Kenton  Ins.  Co.,  50  Ohio  St  549,  35  N. 
E.  1060,  22  L.  R.  A.  768;  Ruggles  v.  Ins.  Co.. 
114  N.  Y.  415,  21  N.  B.  1000,  11  Am.  St.  Rep. 
674;  Insurance  Co.  v.  Shaw,  94  U.  S.  574,  24 
L.  Ed.  291;  Ins.  Co.  v.  Ins.  Co.,  7  Bush,  81, 
3  Am.  Rep.  301;  Angell  v.  Ins.  Co.,  59  N.  T. 
171,  17  Am.  Rep.  322;  Humphry  v.  Ins.  Co., 
15  Blatehf.  35,  12  Fed.  Gas.  883,  No.  6,874. 

Counsel  for  aefendant  do  not  dispute  the 
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principle  laid  down  by  those  anthorities,  but 
rely  thereon;  contending  that,  as  in  the 
cases  cited  the  insurance  was  held  to  be  in 
force  notwithstanding  the  policy  had  not  is- 
sued, and  the  insured  entitled  to  recover  up- 
on such  parol  contract  for  the  loes  which  had 
been  insured  agaiust  and  had  occurred,  so  in 
tliis  case  the  contract  was  in  force,  and,  had 
the  death  of  the  insured  occurred  while  so  in 
force,  recovery  might  have  been  had,  re- 
gardless of  the  nonissuance  or  nondelivery  of 
the  policy.  Hence  it  is  argued  that,  upon  the 
allegations  of  the  petition,  the  plaintiff  and 
his  assignors  were  insured,  the  company  had 
can-led  the  risk  of  their  deaths,  respectively, 
and  no  recovery  is  permissible  for  a  return  of 
the  premium  paid,  in  the  absence  of  a  rescis- 
sion of  the  contract,  or  a  showing  of  absolute 
abandonment  on  the  part  of  def^idant,  and 
that  such  rescission  or  abandonment,  and  de- 
mand for  return  of  the  premium,  must  have 
occurred  before  the  premium  had  been  earn- 
ed. It  is  insisted  that  the  petition,  failing  to 
show  that  the  premium  paid  entitled  the 
plaintiff  or  his  assignors  to  insiurance  beyond 
the  year  for  which  it  was  paid,  and  to  show 
a  rescission  or  abandonment  and  demand 
within  such  year,  does  not  present  any  right 
of  recovery,  since,  for  all  that  appears,  the 
company  fully  earned  the  premium  by  carry- 
ing the  risk  agreed  <w  for  the  full  period  re- 
quired under  the  contract  by  the  amount  of 
premium  paid.  Defendant's  counsel  there- 
fore treat  the  action  as  an  action  upon  the 
contract,  to  the  same  effect  as  If  the  policy 
had  issued,  and  as  no  loss  was  sustained, 
agaiust  which  the  contract  insured.  It  is 
urged  that  no  damages  can  be  recovered,  and 
that  It  would  be  impossible  to  aver  a  damage 
from  a  failure  to  have  the  evidence  of  his 
contract,  because  no  loss  covered  by  the  con- 
tract was  sustained,  and  the  policy  was' never 
needed  to  enforce  his  contract  Counsel  fur- 
ther argue  that  had  demand  been  made 
shortly  after  the  consummation  of  the  oral 
agreement,  and  if  upon  such  demand  the  de- 
fendant failed  and  refused  to  deliver  the  poli- 
cy, then,  under  the  present  averments,  no  loss 
having  occurred,  the  damages  would  be  mere- 
ly nominal. 

The  argument  presents  a  question  of  con- 
siderable nicety.  The  great  weight  of  au- 
thority sustains  the  proposition  upon  which 
counsel  are  agreed— that  an  oral  contract  of 
insiu:ance  may  be  valid,  and.  If  completed  by 
a  meeting  of  the  minds  of  the  parties,  the 
company  will  be  liable  for  a  loss  occurring 
before  the  issuance  and  delivery  of  the  poli- 
cy. That  result  follows  in  case  it  Is  under- 
stood that  the  Insurance  is  to  date  from  the 
wal  agreement.  But  it  is  not  unusual  for  ap- 
plications for  insurance— particularly  life  in- 
surance—to provide  that  the  insurance  shall 
not  take  effect  until  the  delivery  of  the  poli- 
cy, and  in  such  cases  it  is  reasonably  held 
that  no  risk  is  assimied  imtil  such  delivery. 
Quite  frequently  it  is  provided  in  the  applica- 
tion for  life  insurance,  and  occasionally  for 


insurance  against  loss  of  property  by  fire, 
that  the  insurance  shall  not  become  effective 
until  the  application  shall  be  accepted  by  the 
home  office  or  a  principal  officer  of  the  com- 
pany, or  the  application  Is  made  subject  to 
a  provision  for  such  acceptance;  and  some- 
times the  agent  has  authority,  and  exercises 
it,  to  provide  that  pending  acceptance  or  re- 
jection the  applicant  shall  be  considered  in- 
sured. Where  acceptance  or  delivery  Is  nec- 
essary to  put  the  insurance  Into  effect,  there 
will,  of  course,  be  no  risk  until  the  things 
precedent  agreed  upon  shall  happen.  Instan- 
ces are  to  be  found  where  the  payment  of 
premium  is  made  a  condition  precedent  to  the 
consummation  of  the  insurance  contract  or 
to  the  delivery  of  the  policy.  The  rule  is  not, 
therefore,  that  every  contract  for  insurance 
will  authorize  recovery  in  case  of  loss,  in  the 
absence  of  a  policy,  independent  of  otbo' 
agreements  or  conditions.  The  agreement  It- 
self or  the  application  may  show  that  the 
contract  was  not  one  for  present  insurance, 
but  for  insurance  to  take  effect  in  the  future, 
depending  upon  some  condition,  such  as  the 
acceptance  of  the  application  or  delivery  of 
the  policy,  or  upon  the  performance  of  swnae 
act,  such  as  the  payment  of  premium.  Again, 
It  is  often  a  nice  question  whether  the  nego- 
tiations of  the  parties  have  resulted  in  a  com- 
plete contract— whether  there  has  been  such 
a  meeting  of  minds  as  to  render  nothing  else 
necessary  to  completion  of  the  agreement 
And  the  difficulty  usually  encountered  in  at- 
tempting to  recover  for  a  loss  occurring  in 
'the  absence  of  a  policy  of  insurance  has  been 
to  establish  the  making  of  a  complete  and 
binding  contract  as  to  which  the  policy 
would  be  but  a  mere  memorial  covering  an 
agreement  already  fully  and  completely  en- 
tered into.  This  has  generally  been  an  easier 
matter  in  cases  of  Are  inswance  than  in  insur- 
ance upon  life,  on  account  of  the  usual  largo: 
authority  of  fire  insurance  agents,  the  custom 
of  such  agents  to  issue  policies  already  in 
their  possession,  and  the  greater  facility  with 
which  such  business  is  ordinarily  conducted. 
It  is  probably  safe  to  say  that  it  is  a  matter 
of  common  knowledge  that  policies  of  life  in- 
surance are  generally  written  at  the  home  of- 
lice,  or  at  least  by  some  principal  officer, 
which  also  usually  has  the  right  of  accept- 
ance or  rejection  of  the  risk;  and  there  is 
nothing  in  the  petiti<m  in  this  case  to  show 
a  different  custom  as  to  defendant  Indeed, 
the  business  is  shovi^n  to  have  been  transact- 
ed with  agents,  and  the  policy  was  thereafter 
to  be  written;  and  it  is  not  to  be  assumed 
from  any  averment  of  the  petition,  we  think, 
that  the  agents  themselves  were  to  write  and 
issue  the  policies.  Under  the  Code,  pleadings 
are  to  be  liberally  construed,  and  the  ccan- 
mon-law  rule  that  they  are  to  be  construed 
most  strongly  against  the  plead»:  is  not  ap- 
plicable. Cone  V.  Ivinson,  4  Wya  208,  33 
Pac.  31,  35  Pac.  933.  Moreovw,  the  petition 
does  not  charge  any  such  authority  in  the 
agents,  but  ^  anything,  rather  negatives  it 
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It  is  alleged  that  tbe  agents  were  authorized 
to  solicit  contracts  of  Insurance,  to  make  con- 
tracts for  policies  of  Insurance,  and  to  re- 
ceive and  receipt  for  money  and  premiums 
tliereon,  on  belialf  of  defendant.  The  added 
.averment  that  they  were  authorized  general- 
ly to  transact  defendant's  business  in  Wyo- 
jning  might  mean  much  or  little  under  differ- 
ent circumstances.  We  think,  in  Its  connec- 
tion, it  is  not  to  be  construed  as  averring 
their  authority  to  write  and  issue  policies. 

It  is  not  entirely  clear  that,  because  an 
action  may  be  brought  upon  an  oral  contract 
for  insurance  for  a  loss  occurring  before  the 
issuance  of  tbe  policy,  an  action  may^not  be 
maintainable  to  recover  the  premium,  or  at 
least  a  proportionate  part  of  it.  If  no  such 
loss  has  occurred,  upon  the  failure  or  refusal 
of  the  company  to  write  and  deliver  the  pol- 
icy as  agreed,  or  that  in  every  such  case  the 
damage  can  be  only  nominal.  That  such  is 
the  law  has  been  denied  in  a  few  cases  where 
the  direct  question  has  been  to  some  extent 
Involved.  In  Lawrence  v.  Grlswold,  30  Mich. 
410,  suit  was  brought  upon  a  premium  note 
for  life  insurance.  The  note  provided  that 
the  policy  should  be  void  unless  the  note 
was  paid  at  maturity.  It  was  given  for 
three  months  to  the  superintendent  of  agen-' 
«iC8  of  the  company.  Defendant  testified 
that  be  had  never  received  any  policy,  and 
had  received  no  consideration  for  the  note. 
It  seems  that  he  endeavored  to  show  that, 
as  a  part  of  the  consideration  of  the  note,  he 
was  to  receive  an  appointment  as  agent  for 
the  company.  That  defense  was  ruled  out 
The  plaintifTs  testimony  was  to  the  effect 
that  the  policy  had  been  sent  to  the  com- 
pany's agent,  the  payee  of  the  note,  and  he 
had  sent  it,  with  tbe  note,  to  another  party, 
to  be  delivered  on  payment  of  the  note. 
With  reference  to  the  point  here  made  by 
defendant  in  error,  Mr.  Justice  Cbristlancy, 
in  delivering  the  unanimous  opinion  of  the 
court,  said:  "If  [under  the  agreement  stated 
in  the  receipt]  the  payment  of  the  premiiun 
by  defendant  below  would  have  rendered  the 
company  liable  for  the  amount  insured,  in 
case  of  death,  as  assumed  by  the  court,  but 
which  we  do  not  think  entirely  clear,  in  an 
action  at  law,  at  least,  still,  if  the  evidence 
shows,  as  we  thiuk  It  tended  to  show  here, 
that  what  the  defendant  contracted  for  was 
a  policy  of  Insurance,  instead  of  any  such  re- 
sulting liability,  he  was  entitled  to  have  what 
he  contracted  for,  and  was  not  bound  to  ac- 
cept any  such  resulting  liability  as  a  substi- 
tute for  the  policy.  A  policy  might  be  much 
better  and  more  available  to  him  than  any 
such  liability,  to  be  shown  only  by  evidence 
of  all  the  circumstances.  He  might  be  able 
to  assign  a  policy  as  security  for  a  loan, 
but  such  doubtful  or  resulting  liability  would 
not  be  worth  as  much  for  this  purpose.  If 
for  any  other,  as  the  policy  Itself;  and  the 
court  erred  In  treating  it  as  of  equal  value 
to  the  defendant,  and  denying  to  hip  the 
Tight  of  Insisting  upon  what  he  had  contract- 


ed for."  A  Judgment  for  the  plaintiff  on  tbe 
note  was  reveraed.  The  receipt  referred  to 
In  the  opinion  acknowledged  the  receipt  of 
the  premium.  There  was  a  balance  over 
and  above  the  note  and  some  cash  paid, 
which  balance,  the  receipt  stated,  was  to  be 
paid  on  delivery  of  the  policy;  and  It  was 
also  recited  therein  that  the  policy  was  to 
be  binding  when  the  application  is  accept- 
ed by  the  company  and  policy  issued,  and,  if 
no  policy  was  written,  said  note  and  money 
were  to  be  returned.  In  Collier  v.  Bedell, 
39  Hun,  238,  suit  was  brought  to  recover  an 
insurance  premium  paid  to  the  defendant  as 
agent  of  an  Insurance  company.  Plaintiff 
contended  that  he  had  never  received  the 
policy  or  renewal  receipt  Defendant  In- 
sisted, among  other  things,  that,  as  be  was 
the  agent  of  the  company,  bis  receipt  of  the 
money  and  the  parol  agreement  to  insure 
bbund  the  company,  and  therefore  that  tbe 
plaintiff  was  In  fact  Insured,  although  be 
never  received  any  policy  or  renewal  re- 
ceipt, and  hence  he  could  not  recover;  cit- 
ing Ellis  V.  Ins.  Co.,  50  N.  T.  402,  10  Am. 
Rep.  495.  The  court  said:  "Now,  It  may 
be  true  that  If  a  fire  had  occurred,  and  the 
plaintiff  had  chosen  to  indst  upon  tbe  facts 
of  verbal  agreement  and  payment,  he  might 
have  recovered,  even  though  the  defendant 
had  never  delivered  the  policy  or  a  renewal 
receipt  But  be  had  a  right  to  Insist  that  the 
defendant  should  procure  for  him  and  deliver 
to  bim  a  policy,  or,  it  might  be,  a  renewal 
receipt  He  was  not  obliged  to  rest  on  the 
verbal  agreement  when  he  had  bargained  for 
something  more.  He  was  left  In  uncertainty 
and  insecurity,  with  no  safe  evidence  on 
which  to  rely.  *  •  •  The  possession  of 
the  policy  or  the  renewal  receipt  was  of  value. 
And  the  plaintiff  ought,  If  his  story  be  true, 
to  recover  what  he  paid."  In  a  recent  case 
decided  by  the  Supreme  Court  of  Iowa,  the 
plaintiff  sued  to  recover  from  a  life  insur- 
ance company  the  amount  of  several  notes 
given  by  him  and  his  assignore  in  payment  of 
the  firet  premium  upon  certain  policies  of  life 
insurance  applied  for  by  tbe  makers  of  the 
notes,  respectively.  In  tbe  case  of  the  plain- 
tiff and  one  of  bis  assignors,  policies  bad 
been  delivered  and  returned,  and  tbe  ques- 
tion was  whether  there  had  been  an  accept- 
I  ance  thereof  by  the  insured.  In  the  case  of 
I  the  other  asstguor  of  plaintiff.  It  was  alleged 
I  that  no  policy  was  ever  delivered  to  him. 
I  In  regard  to  the  cause  of  action  based  upon 
I  the  note  of  that  party,  the  discussion  in  the 
j  opinion  is  meager,  so  far  as  the  question  now 
j  under  consideration  Is  concerned.  But  it  Is 
said  by  the  court  as  follows:  "It  will  be  olv 
served  that  the  issue  tendered  In  the  second 
count  of  the  petition  is  predicated  upon  the 
allegation  that  there  was  an  entire  failure 
on  the  part  of  the  defendant  company  to  de-  • 
liver  a  policy  as  applied  for,  and  In  pay- 
ment of  which  the  note  was  given.  Counsel 
for  appellant  Ithe  company]  does  not  ques- 
tion the  right  of  plaintiff  to  recover  upon 
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iproof  of  the  matter  alleged  In  said  count." 
However,  It  appeared  by  the  evidence  that 
«uch  a  policy  had  In  fact  been  Issued,  as  ap- 
plied for,  and  sent  by  mall,  but  the  applicant 
refused  to  receive  it  from  the  post  ofllce  and 
ordered  It  sent  back.  The  court  charged  the 
Jury  upon  this  coimt  that.  If  the  company 
had  not  delivered  the  policy  in  a  reasonable 
time,  the  applicant  was  not  bound  to  receive 
it  when  It  was  tendered,  and,  if  he  did  not 
accept  the  tendered  policy,  recovery  could 
be  had  by  the  plaintiff  for  the  amount  of  the 
note  of  such  applicant.  This  instruction  was 
held  to  be  erroneous,  on  the  ground  that  it 
was  wholly  foreign  to  the  issues  presented 
by  the  pleadings,  since  a  failure  to  deliver 
was  the  only  matter  complained  oT,  delivery 
was  in  fact  made,  and  the  subject  of  un- 
reasonable delay  was  not  suggested,  except 
by  the  instruction.  Armstrong  v.  Mutual 
lAte  Ins.  Co.  (Iowa)  90  N.  W.  964. 

Now,  It  is  true  that  actions  to  recover  In 
case  of  loss  are  maintainable  where  an  ap- 
plication for  Insurance  has  been  accepted, 
or  an  agreement  to  Insure  has  been  entered 
into,  although  no  policy  may  have  been  de- 
livered. While  it  Is  sometimes  said  that  the 
action  Is  in  reality  upon  the  contract  of  in- 
surance, the  same  as  though  it  had  been 
brought  upon  an  executed  policy  (Firemen's 
Ins.  Co.  v.  Kuessner,  1C4  111.  275,  45  N.  B. 
:i40),  in  other  cases  It  has  been  held  that 
the  action  is  properly  brought  upon  the 
agreement  to  Insure;  the  damages  recovera- 
ble in  case  of  loss  being  the  same  as  if  bas- 
ed upon  a  loss  under  the  policy.  In  other 
words,  where  loss  has  occurred  by  fire,  in 
case  of  fire  insurance,  or  where  death  has 
occurred.  If  It  be  an  agreement  for  life  in- 
surance, the  applicant  for  the  insurance  or 
the  beneficiary  may,  upon  showing  a  breach 
of  the  contract  to  insure,  by  failure  to  de- 
liver the  policy,  recover  as  damages  the 
same  amount  that  would  have  been  recover- 
able upon  the  policy,  bad  It  been  Issued.  And 
it  is  usually  held,  where  the  company  has 
failed  to  issue  a  policy,  that  recovery  does 
not  depend  upon  making  proofs  of  loss  in 
the  manner  and  at  the  time  which  would 
have  been  required  under  the  policy.  Camp- 
bell V.  Ins.  Co.,  73  Wis.  100,  40  N.  W.  661; 
Commercial  Ins.  Co.  v.  Morris,  105  Ala.  498, 
18  South.  34;  Ellis  v.  Ins.  Co.,  50  N.  Y.  402. 
10  Am.  Rep.  495;  Humphry  v.  Ins.  Co.,  15 
Blatchf.  504,  12  Fed.  Cas.  884,  No.  6,875; 
1  Joyce  on  Ins.  §  38.  This  general  principle 
«loes  not  seem  to  be  opposed  by  the  case  of 
Hicks  V.  British  Am.  Assur.  Co.  (N.  Y.)  56 
N.  B,  743,  48  Lr.  R.  A.  424,  cited  by  counsel 
for  defendant  in  error.  The  rule  laid  down 
in  that  case  was  based  entirely  upon  a  con- 
iiideration  of  the  standard  policy,  which  was 
required  by  statute  to  be  used  in  all  cases 
of  fire  Insurance;  and.  In  consequence  there- 
of, it  w^s  held  that  a,  parol  contract  called 
for  such  a  policy,  whose  terms  were  estab- 
lished by  law.  However,  three  of  the  Jus- 
tices dissented  holding  that,  notwithstand- 


ing the  legislative  provisions  for  the  standard 
policy,  where  none  had  been  issued,  and  loss 
occurred,  proofs  of  loss  as  required  by  such 
policy  were  not  necessary  as  a  condition 
precedent  to  recovery. 

Again,  it  Is  well  established  that  a  parol 
agreement  to  insure  may  be  specifically  en- 
forced In  a  court  of  equity  by  requiring  the 
Issuance  of  the  policy  as  agreed,  either  be- 
fore ot  after  loss,  and  that  in  such  a  case 
the  court,  having  acquired  jurisdiction,  will 
afford  full  relief  by  awarding  proper  dam- 
ages In  esse  of  loss.  Tayloe  v.  Ins.  Co.,  9 
How.  390,  13  L.  Ed.  187;  Commercial  Fire 
Ins.  Co.  V.  Morris,  105  Ala.  498,  18  South. 
34;  Commercial  Mutual  etc.,  Ins.  Co.  t.  Un- 
ion Mutual,  etc.,  Ins.  Co.,  19  How.  318,  15 
L.  Ed.  636;  Wooddby  v.  Ins.  Co.,  31  Grat 
302,  31  Am.  Rep.  732;  16  EIncy.  U.  853.  It 
was  said  in  C/ommerdal,  etc.,  Co.  v.  Morris, 
supra,  that  there  would  be  no  necessity  for 
courts  of  equity  to  entertain  Jurisdiction  to 
enforce  specific  performance  If  an  agree- 
ment to  Insure  was  In  legal  effect  the  same* 
as  a  contract  of  insurance.  It  is  also  held 
that,  where  a  company  delivers  a  policy  dif- 
ferent from  that  contracted  for,  the  am>li- 
cant  may  refuse  to  accept  it,  and  sue  to  re- 
cover the  premium  paid.  La  Marche  v.  Ins. 
Co.,  126  Cal.  498,  58  Pac.  1<^;  Mutual  Life 
Ins.  Co.  V.  (lorman  (Ky.)  40  S.  W.  571;  Gen- 
try v.  Ins.  Co.,  15  Mo.  App.  215;  Tlfft  v.  Ins. 
Co.,  6  Lans.  198.  And  when  a  contract  of 
insurance  is  void  ab  initio,  or  where  tlie  risk 
never  attached,  the  premium  paid  may  be 
recovered  back  as  money  had  and  received. 
Waller  v.  Northern  Assurance  Cb.,  64  Iowa, 
101,  19  N.  W.  865,  and  cases  cited. 

There  is  a  long  line  of  decisions  to  the 
effect  that  if  an  insurer  wrongfully  refuses 
to  accept  a  premium  when  it  is  tendered,  or 
wrongfully  declares  a  life  policy  forfeited, 
and  refuses  further  to  recognize  it  as  an  ^- 
Istlng  contract,  such  insurer  Is  liable  to  the 
insured  or  the  policy  holder  for  the  full 
amount  of  premiums  paid,  notwithstanding 
that  the  Insurance  may  have  been  in  force 
for  some  time.  Am.  IJfe  Ins.  Co.  v.  Mc- 
Aden,  109  Pa.  399,  1  Atl.  256;  3  Sutherland 
on  Damages  (3d  £d.)  |  838,  and  cases  cited. 
But  a  different  rule  is  maintained  by  other 
courts,  viz.,  that  the  Insured  is  entitled  to 
recover  in  such  cases  what  is  known  in  the 
life  insurance  business  as  the  value  of  his 
IKtIicy;  thus  allowing  him  only  the  amount 
in  excess  of  the  value  of  the  Insurance  earn- 
ed by  the  company  in  carrying  the  risk. 
Lovell  V.  Ins.  Co.,  Ill  U.  S.  264,  4  Sup.  Ct. 
390,  28  Lr.  Ed.  423.  The  author  of  Sutherland 
on  Damages  considers  this  the  more  reason- 
able rule. 

If  there  is  any  substantial  foundation  for 
a-  suit  in  equity  for  specific  performance  to 
enforce  the  issuance  and  delivery  of  the  pol- 
icy before  as  well  as  after  a  loss  insured 
against,  it  would  seem  to  necessarily  follow 
that  an  action  at  law  would  lie  under  the 
same  circumstances  for  the  recovery  of  what- 
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«ver  damages  may  bave  accrued  on  account 
of  tbe  failure  to  Issue  and  deliver  the  policy. 
And,  in  view  of  tbe  various  elements  wblcb 
ordinarily  aid  in  determining  tbe  rate  of  an- 
nual premium  upon  a  life  Insurance  con- 
tract, we  think  it  might  be  difficult,  upon 
the  averments  in  this  case,  to  find  Justifica- 
tion tat  holding  that  nothing  but  nominal 
damages  could  be  recovered.  It  appears  that 
the  entire  premium  was  to  be  paid  in  tbe 
course  of  10  years,  although  plaintifTs  life 
might  be  prolonged  beyond  that  period.  It 
is  not  clear,  therefore,  that  the  court  ought 
arbitrarily  to  conclude  that  the  policy  vyould 
possess  no  value  after  the  year  for  which 
the  premium  was  paid. 

The  time  of  the  maturity  of  the  note  is 
stated  in  tbe  petition,  and  it  la  alleged  that 
tbe  policy  was  agreed  to  be  delivered  be- 
fore such  maturity,  and  that  it  was  agreed 
that  tbe  company  should  not  sell  tbe  note 
before  maturity,  but  should  hold  it  until  the 
policy  should  be  written  and  delivered,  and 
approved  and  accepted  by  plaintiff.  It  is  al- 
so alleged  that  they  did  sell  tbe  note  and  ap- 
propriate the  proceeds,  and  that  the  policy 
was  never  issued  or  delivered.  In  such  case 
it  Is  doubtful,  to  say  the  least,  if  a  demand 
for  the  policy  was  necessary,  the  time  for 
delivery  being  fixed  by  agreement  Western 
Mass.  Ins.  Co.  v.  Duffey,  2  Kan.  »47.  De- 
mand, however,  is  alleged.  It  is  urged  that, 
as  time  of  demand  is  not  stated,  it  must  be 
presumed  to  have  occurred  immediately  be- 
fore filing  the  petition;  but  the  petition  be- 
fore us  is  an  amended  petition,  and  there  is 
nothing  in  the  record  to  show  when  the  suit 
was  instituted,  or  the  original  petition  filed. 
If  such  a  presumption  attaches  at  all,  it 
would  refer  to  the  commencement  of  suit, 
rather  than  to  the  time  of  filing  an  amended 
petition.  If  essential  to  defendant's  case,  it 
may  require  tiie  petition  in  this  respect  to 
be  made  more  definite  and  certain. 

The  plaintiff  having  executed  and  deliv- 
ered a  note  to  defendant's  agents  in  con- 
sideration of  an  agreement  that  the  defend- 
ant would  issue  and  deliver  to  plaintiff  a  life 
insurance  policy  within  a  stated  time,  and 
the  defendant  having  received  and  appro- 
priated tbe  iwoceeds  of  the  note,  and  failed 
and  neglected  to  deliver  the  policy,  the  plain- 
tiff being  without  fault,  we  think,  upon  rea- 
son and  authority,  that  the  plaintiff  would 
be  entitled  to  consider  the  contract  as  re- 
scinded by  the  defendant,  and  recover  the 
sum  advanced,  as  money  bad  and  received. 
Chltty  on  Contracts,  689;  Randlet  v.  Her- 
.  ren,  20  N.  H.  102;  Nash  v.  Towne,  5  Wall. 
»j80,  18  L.  Ed.  527;  Carter  v.  Carter,  14  Pick. 
424;  Armstrong  v.  Mutual  L.  Ins.  Co.  (Iowa) 
96  N.  W.  954;  Lawrence  v.  Griswold,  30 
Mich.  410;  Collier  v.  Bedell.  39  Hun,  2.38; 
Stilwell  V.  Ins.  Co.,  83  Mo.  App.  215.  Under 
the  contract  pleaded,  the  note  was  to  be  held 
until  the  delivery  and  acceptance  of  the  pol- 
icy. This  event  never  occurred,  if  the  aver- 
ments be  true.    Chief  Justice  Shaw  said  in 


Carter  v.  Carter,  supra,  that  it  is  well  set- 
tled that  where  one  receives  money  to  hold 
upon  a  condition,  and  the  condition  does  not 
happen,  whether  through  his  own  default  or 
otherwise,  or  for  a  special  purpose,  and  that 
purpose  is  not  accomplished,  tbe  party  re- 
ceiving cannot  conscientiously  retain  the 
money,  and  thenceforth  holds  it  in  trust  for 
tbe  party  who  paid  it,  and  is  l>ound,  ex  aequo 
et  bono,  to  repay  it  on  demand. 

Should  there  be  any  reason  to  doubt  the 
correctness  of  this  view,  of  the  case,  there  is 
another  consideration  that  leads  to  the  same 
result,  and  clearly  requires  a  reversal  of  the 
judgment.  We  are  unable  to  assent  to  tbe 
proposition  that  the  allegations  of  tbe  peti- 
tion show  a  completed  contract  of  insur- 
ance, so  that  the  defendant  would  have  been 
liable,  had  death  occurred  during  the  period 
covered  by  the  premium  paid,  or  within  any 
period,  to  pay  the  amount  of  the  insurance  to 
the  beneficiary,  and  hence  there' is  no  show- 
ing that  the  plaintiff  had  received  any  ben- 
efit from  the  contract.  In  general,  the  prin- 
ciple is  well  settled  that  where  the  parties 
to  a  contract  intend  that  it  shall  be  closed 
and  consummated  prior  to  the  formal  signing 
of  a  written  draft,  the  terms  having  been 
mutually  imderstood  and  agreed  upon,  tbe 
parties  will  be  bound  by  tbe  contract  actual- 
ly made,  although  it  be  not  reduced  to  writ- 
ing; but,  on  tbe  other  hand,  if  the  parties 
do  not  intend  to  close  the  contract  until  It 
shall  be  fully  expressed  in  a  written  instru- 
ment pr<^erly  attested,  then  there  will  be  no 
completed  contract  until  tbe  agreement  shall 
be  put  into  writing  and  signed.  The  Su- 
preme Court  of  Maine  state  the  principle 
briefly  as  follows:  "If  the  written  draft  Is 
viewed  by  tbe  parties  merely  as  a  convenient 
memorial  or  record  of  their  previous  con- 
tract, its  absence  does  not  affect  tbe  bind- 
ing force  of  tbe  contract-  If,  however.  It 
is  viewed  as  the  consummation  of  tbe  nego- 
tiation, there  is  no  contract  until  the  written 
draft  is  finally  signed."  And  that  court  men- 
tions some  circumstances  as  helpful  in  de- 
termining which  view  Is  entertained  in  a 
particular  case,  such  as  whether  the  contract 
Is  one  usually  put  in  writing,  whether  there 
are  few  or  many  details,  whether  the  amount 
involved  Is  large  or  small,  whether  it  re- 
quires a  formal  writing  for  a  full  expres- 
sion of  the  covenants  and  promises,  and 
whether  the  negotiations  themselves  indicate 
that  a  written  draft  is  contemplated  as 
tbe  final  conclusion  of  tbe  negotiations. 
Steamship  Co.  v.  Swift  86  Me.  248,  29  Atl. 
1063,  41  Am.  St  Rep.  54o;  9  Cyc.  280-282; 
Hodges  T.  Sublett,  91  Ala.  588,  8  South.  800; 
Sanders  v.  Pott:lltzer,  144  X.  Y.  200,  30  N.  E. 
73,  28  L.  R.  A.  431,  43  Am.  St  Rep.  757; 
Spinney  v.  Downing  (Cal.)  41  Pac.  797.  This 
general  principle  has  been  frequentiy  applied 
to  Insurance  contracts.  From  the  many 
cases  denying  tbe  consvunmaUon  of  such  a 
contract  upon  particular  facts,  in  the  absence 
of  a  delivery  or  acceptance  of  tbe  policy. 
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we  cite  the  following,  as  lUuBtratIng  the  ap- 
pUcatlon  of  the  principle,  and  somewhat  per- 
suasive upon  the  facts  in  this  case:  Farm- 
ers', etc.,  Ins.  Co.  y.  Graham,  60  Xeb.  818, 
70  N.  W.  380;  Dickerson's  Adm'r  t.  Provi- 
dent, etc..  Life  Assur.  Soc.  (Ky.)  52  S.  W. 
825;  Hamlckell  v.  N.  Y.  Ufe  Ins.  Co.,  Ill  N. 
Y.  390, 18  N.  E.  632,  2  L.  R.  A.  150;  Insurance 
Co.  V.  Young's  Adm'r,  23  Wall.  85,  23  L.  Ed. 
152;  McCuUy's  Adm'r  v.  Phoenix  Mut  Life 
Ins.  Co.,  18  W.  Va.  782;  Commercial  Fire 
Ins.  Co.  V.  Morris,  105  Ala.  498,  18  South. 
34;  Rogers  v.  Ins.  Co.,  41  Conn.  97;  Stll- 
well  v.  Ins.  Co.,  83  Mo.  App.  215.  What  are 
the  allegations  of  the  petition?  In  the  first 
place,  it  Is  to  be  observed  that  the  petition 
nowhere  states  that  there  was  any  agree- 
ment that  the  Insurance  woald  be  in  force 
before  the  Issuance  of  a  policy;  nor  is  there 
any  averment  showing  what,  if  any,  agree- 
ment there  was  as  to  the  time  when  the 
insurance  should  take  effect  It  Is  hardly 
to  be  assumed  that  it  was  understood  to  run 
from  the  date  of  the  oral  agreement,  since 
the  applicant  was  required  thereafter  to  sub- 
mit to  a  medical  examination,  and  it  was 
not  then  known  whether  he  would  be  found 
to  be  an  acceptaUe  risk.  But  the  controlling 
circumstance  in  this  respect  is  the  fa.ct,  afl 
alleged,  that,  as  a  part  of  the  oral  contract.  It 
was  agreed  that  the  premium  note  should 
not  be  transferred  or  negotiated,  but  should 
remain  In  the  possession  of  the  defendant, 
until  the  policy  should  be  written  and  deliv- 
ered, found  to  be  satisfactory,  and  approved 
and  accepted.  Can  there  be  anything  clear- 
er. If  this  averment  be  true,  than  that  the 
plaintiff  declined  to  rely  upon  the  oral  nego- 
tiations or  promises,  and  insisted  that,  before 
the  appropriation  of  the  premium  by  the  com- 
pany, he  should  receive  and  accept  the  pol- 
icy, and  that  he  should  find  It  to  conform  to 
the  promises  made  by  the  agents?  The  con- 
clusion seems  irresistible  that  the  plaintiff 
refused  to  be  bound  until  the  promises  of  the 
company's  agents  should  be  confirmed  by 
the  policy  itself,  and,  If  he  was  not  bound, 
the  company  was  not.  Insurance  Co.  v. 
Young's  Adm'r,  23  Wall.  85,  23  L.  Ed.  152. 
There  can  be  no  doubt  bat  that  a  Ufe  insur- 
ance company  has  the  absolute  right  to  Insist 
that  it  shall  accept  an  application  and  Issue  a 
policy  before  It  shall  be  bound  as  an  Insurer. 
Neither  can  there  be  any  doubt  of  the  right 
of  one  desiring  or  applying  for  insurance  to 
require  a  delivery  to  him,  and  acceptance  by 
him,  of  the  policy,  before  he  will  be  bound. 
It  Is  true,  a  negotiable  note  was  executed  for 
the  first  year's  premium,  but  it  was  so  exe- 
cuted and  delivered  upon  condition  that  the 
representations  of  the  agent  would  be  con- 
firmed by  and  expressed  In  a  policy  to  be 
delivered  to  and  accepted  by  the  maker.  It 
is  to  be  said  that  in  this  country  parties  do 
not  customarily  procure  life  insurance  for  a 
limited  period  of  time.  These  parties  were 
not  intending  to  contract  for  an  insurance 
upon  their  lives  for  a  few   mouths   or  a 


year,  nor  were  they  expecting  that  sacfa  In- 
surance was  to  be  based  solely  upon  their 
oral  negotiations  with  the  agents.  It  is  usual, 
if  not  univ»8al,  for  a  contract  of  life  insur- 
ance to  be  at  some  time  expressed  in  a  writ- 
ten policy  to  be  held  by  the  insured  or  the 
beneficiary.  A  reasonable  time  is  ordinarily 
required  for  the  preparation  and  delivMT  of 
the  policy,  and  It  may  happen  In  occasicmal 
Instances  that  death  occurs  before  the  pol- 
icy can  be  written  and  transmitted,  and  that 
under  the  stipulations  of  the  parties  the  In- 
surer will  be  liable.  In  this  case,  however,  a 
time  ,for  delivery  of  tlie  policy  was  stipulat- 
ed, and  provision  was  made  for  Its  accept- 
ance before  the  right  of  the  company  to  the 
premium  should  attach.  We  think  that,  had 
death  occurred,  the  proposition  could  not 
have  been  snccessfuUy  maintained,  upon  the 
present  allegaticms,  that  there  was  a  com- 
pleted contract  of  Insurance,  so  as  to  bind 
the  company  notwithstanding  the  failure  to 
deliver  the  policy,  at  least  as  to  plaintiff  and 
those  of  his  assignors  who  were  In  the  same 
position.  In  the  case  of  Dickerson's  Adm'r 
r.  Provident,  etc.,  Soc.,  siqtra,  suit  was 
brought  to  compel  the  delivery  of  a  policy  of 
Ufe  Insurance  on  the  life  of  tbe  decedent, 
and  to  recover  the  amount  thereof.  It  ap- 
pears that,  when  tbe  application  for  Insui^ 
ance  was  made,  the  decedent  was  undecided 
as  to  whether  he  would  take  it;  and  It  was 
understood  between  himself  and  the  agent 
that  he  could  finally  decide  when  tbe  policy 
came,  if  his  application  was  approved  and 
accepted.  It  was  accepted,  and  a  policy  Is- 
sued and  sent  to  the  agent;  being  received  by 
the  latter  before  the  death  of  the  decedent 
But  it  was  never  otherwise  delivered.  It  was 
held  that,  as  the  decedent  was  under  no  ob- 
ligation to  take  the  policy  when  it  came, 
there  was  no  meeting  of  minds  that  Is  essen- 
tial to  tlie  formation  of  every  contract.  In 
Harnickell  v.  N.  Y.  Life  Ins.  Co.,  snpra, 
the  agent  of  defendant  entered  Into  an  agree- 
ment with  the  plaintiff  by  which  two  policies 
of  Insurance  subsequently  issued  by  defend- 
ant were  to  be  accepted  by  plaintiff  only 
upon  condition  that  certain  other  policies 
then  delivered  by  plaintiff  to  the  agent  should 
be  surrendered  by  him  to  the  issuing  com- 
panies, and  th6ir  surrender  value  In  cash  paid 
to  him,  or  paid-up  policies  given  In  extibange 
therefor.  In  either  case  In  amounts  satisfac- 
tory to  plaintiff.  Tbe  agent  failed  to  make 
satisfactory  arrangemeiits  as  to  the  surren- 
der of  the  other  policies,  and  the  action  was 
'  brought  to  have  it  adjudged  that  he  had  the 
right  to  return  the  policies  Issued  by  defend- 
ant, and  to  obtain  tbe  surrender  to  him  of 
certain  notes  and  a  check  given  by  him. 
His  right  was  sustained.  The  conrt  said  that 
an  individual  may  refuse  to  be  bound  by  a 
policy  of  Insurance  until  he  has  absolutely 
received  and  accepted  it. 

The  demurrer  should  have  been  overruled. 
For  the  errorcommitted  in  sastaining  it  the 
Judgment  will  be  reversed,  and  the  cause  re- 
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manded,  with  dlrectiODS  to  the  district  court 
to  OTemile  the  demurrer.    Beversed. 

CORN,  C.  J,  concurs.  KNIGHT,  J.,  did 
not  sit 

(12  Wyo.  39T) 

STICKNET  T.  HUGHEJS. 
(Supreme  Court  ol  Wyoming.    March  28,  1904.) 

EXCHANGE  OF  LANDS— CONTRACT— CONSTRUC- 
TION—VALIDITY— VIOLATION  OF  PUBLIC  POL- 
ICY—BURDEN OF  PROOF— RECOVERY  OF  PAY- 
MENTS MADE  — WAIVER  OF  RIGHT  — PAROL 
EVIDENCE— VARIATIO.N  OF  WRITTEN  CON- 
TRACT—TRIAL—OFFER OF  PROOF. 

1.  A  contract  between  plaintiff  and  defend- 
ant recited  tliat  they  liad  exctianged  lands, 
and  tliat  there  was  a  difference  ot  $550  due 
defendant,  and  that  plaintiff  and  wife  ex- 
ecuted two  notes  to  defendant— first,  a  note  for 
?4o0;  and,  second,  a  note  for  $550,  payable 
after  the  first — and  a  mortgage  securing  the 
same.  It  was  agreed  that,  if  a  pending  con- 
test between  M.  and  N.  in  the  Interior  Depart- 
ment as  to  certain  land  should  l>e  decided  in 
favor  of  M.,  plaintiff  should  pay  defendant  $550, 
according  to  the  terms  of  the  note  last  descril>- 
ed,  and  "in  that  event  the  said  note  together 
with  the  note  first  above  described  *  •  *  shall 
be  delivered  vip  to  said  party  of  the  first  part 
[plaintiff]  and  canceled;  and  if  said  note  or 
any  part  thereof  shall  have  been  paid  *  *  * 
then  the  amount  so  paid  shall  be  refunded." 
It  was  provided  further  that,  if  plaintiff  pro- 
cured and  delivered  to  defendant  a  relinquish- 
ment of  M.'a  right  to  the  land,  both  notes 
should  be  canceled,  and  that  any  amount  paid 
thereon  should  be  refunded.  Should  the  contest 
be  decided  in  N.'s  favor,  and  plaintiff  failed  to 
procure  a  relinquishment  from  him,  he  was  to 
pay  both  notes;  and,  if  he  procured  such  re- 
iinquisbinent,  lK>th  were  to  be  canceled  and 
<li.scharged.  Both  notes  were  paid  in  full,  and 
the  contest  wos  decided  in  M.'s  favor,  but  no 
relinquishment  was  procured.  Held  to  entitle 
plaintiff  to  recover  the  amount  of  the  $4^  note 
80  paid. 

2.  In  an  action  to  recover  the  amount  of  the 
$450  note,  it  was  contended  that  plaintiff  had 
waived  his  right  to  payments  made  after  the 
decision.  It  was  not  shown,  however,  that  he 
knew  thereof  when  they  were  made,  and  they 
were  necessary  to  prevent  default  in,  and  pos- 
sible foreclosure  of,  the  mortgage.  Moreover, 
plaintiff  had  sold  the  mortgaged  property,  and 
the  purchasers  paid  the  note,  as  a  part  of  the 
price.  Held,  that  there  was  no  waiver  of  the 
riglit  to  recover  pursuant  to  the  agreement. 

3.  Where  an  offer  of  proof  is  made  as  a  whole, 
and  some  of  the  facts  are  admissible,- and  others 
inadmissible,  the  court  is  not  bound  to  separate 
it  and  admit  such  parts  aa  are  competent, 
though,  in  its  discretion,  it  may  do  so. 

4.  In  an  action  by  plaintiff  to  recover  the 
amount  of  the  $450  note,  evidence  that  made 
the  obligation  to  refund  depiend  on  an  event 
or  situation  or  promise  altoKether  at  variance 
with  the  written  contract,  which  was  intended, 
as  otherwise  appeared,  to  embody  the  ultimate 
agreement  of  the  parties,  was  inadmissible. 

5.  If  a  contract  is  void  because  of  some  in- 
fraction of  public  policy,  it  devolves  on  the 
party  so  claiming  to  establish  it  by  competent 
evidence. 

Error  to  District  Court,  Albany  County; 
Charles  W.  Bramel,  Judge. 

Action  by  Lewnlleo  Hughes  against  Mar- 
tha E.  Stlckney.  There  was  a  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


t  6.  See  Contracts,  voL  U,  Cent.  Dig.  i  1760. 
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H.  v.  S.  Groesbeck,  for  plaintiff  In  error. 
N.  E.  Cortbell,  for  defendant  in  error. 

POTTER,  J.  The"  plalntlfT  in  error,  Mar- 
tha E.  Stlckney,  was  defendant  below  In  an 
action  brought  by  Lewallen  Hughes,  defend- 
ant In  error  here,  to  recover  the  sum  of 
$450  and  interest,  alleged  to  be  due  upon 
a  contract  entered  into  between  the  parties 
on  April  2,  1898,  at  the  same  time  that  two 
notes  were  executed  by  Hughes  and  wife  to 
Mrs.  Stlckney  for  $450  and  $550,  respective- 
ly. The  claim  asserted  by  the  petition  is 
the  promise  of  Mrs.  Stlckney  to  refund  any 
money  that  may  have  been  paid  upon  the 
$450  note,  upon  the  happening  of  a  certain 
event  specified  In  the  contract.  The  happen- 
ing of  that  event  and  the  payment  of  the 
note  in  full  are  alleged  and  conceded.  Bnt 
there  is  a  dispute  as  to  the  construction  of 
the  contract  The  material  recitals  and  pro- 
ylsions  of  the  contract  upon  which  the  cause 
of  action  is  based  are  as  follows: 

"This  memorandum,  made  this  second  day 
of  April,  1898,  between  Lewallen  Hughes,  of 
the  first  part,  and  Martlia  E.  Stlckney  of 
the  second  part,  Wltnessetli:  Whereas,  the 
said  Lewallen  Hughes  and  Tillle  Hughes,  bis 
wife,  have  this  day  executed  two  certain 
notes.  In  favor  of  the  party  of  the  second 
part,  copies  of  which  said  notes  are  as  fol- 
lows, to  wit: 

'• '$4.')0.00.  Laramie,  Wyoming,  April  2 
1^98.  For  value  received  I  promise  to  pay  to 
Martha  E.  Stlckney  Four  Hundred  and  Fif- 
ty dollars  in  installments  as  follows,  to  wit: 
On  or  before  January  1st,  1899,  One  Hundred 
and  Fifty  Dollars:  On  or  before  January 
Ist,  1900,  One  Hundred  and  Fifty  Dollars: 
On  or  before  January  1st,  1901,  One  Hun- 
dred and  Fifty  Dollars,  and  with  Interest  on 
each  installment,  after  maturity  thereof,  un- 
til paid,  at  the  rate  of  eight  per  cent  per  an- 
num.' 

•"550.00.  Laramie,  Wyoming,  April  2 
1898.  For  value  received  I  promise  to  pay 
Martha  E.  Stlckney  Five  Hundred  and  Fifty 
Dollars,  on  or  before  January  1st,  1902,  to- 
gether with  Interest  thereon  from  January 
1st,  1901,  until  paid  at  the  rate  of  eight  per 
cent  per  annum.' 

".\nd  whereas,  said  Lewallen  Hughes  and 
Tillle  Hughes  have  executed  to  said  Martha 
E.  Stlckney  a  mortgage  for  the  said  sum  of 
One  Thousand  Dollars  conveying  the  follow- 
ing descrilied  lands,  to  wit:  Lots  numl>ered 
One  (1),  Two  (2),  and  Six  (6):  The  south 
half  of  the  northeast  quarter  (8.  'i  N.  B.  %>: 
the  southeast  quarter  (S.  E.  141  and  the  east 
half  of  the  soutlnvpst  quarter  (E.  Vi  S.  W.  %) 
all  in  section  numbered  six  (6),  Township  16 
N.,  of  Range  75  west,  including  the  water 
rights  pertaining  thereto,  all  situate  in  Al- 
bany County.  Wyoming;  said  mortgage  be- 
ing conditioned  upon  the  performance  by  said 
Lewallen  Hughes  of  the  conditions,  upon  his 
part,  of  this  agreement.  And  whereas,  the 
said  Lewallen  Hughes  and  the  said  Martha 
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said  Martlia  £1  SUckney, 

"Now,  therefore,  It  is  agreed  between  the 
said  parties  hereto  that  if  the  pending  con- 
test in  the  Department  of  the  Interior,  be- 
tween Samuel  B.  Myers  on  the  one  hand, 
and  Ole  P.  Nelson  on  the  other  hand,  involv- 
ing the  following  described  lands,  to  wit 

'"Xhe  west  half  of  the  southwest  quarter 
(W.  V2  S.  W.  %);  the  northeast  quarter  of  the 
southwest  quarter  (N.  &  ^  S.  W.  >4);  and 
the  southwest  quarter  of  the  northwest  quar- 
ter (S.  W.  %  N.  W.  %);  of  secUon  numbered 
Twenty-six  (26),  in  Township  17  N.,  of  Range 
76  West,  in  Albany  County,  Wyoming. 

"Sliall  be  finally  decided  in  favor  of  the 
said  Myers,  then  the  said  party  of  the  first 
part  shall  pay  said  party  of  the  second  part 
the  said  sum  of  Five  Hundred  and  Fifty 
Dollars,  according  to  the  terms  of  the  note 
last  above  described,  and  in  that  event  the 
said  note  together  with  the.  note  first  al)ove 
described  for  Four  Hundred  and  Fifty  Dol- 
lars, shall  be  delivered  up  to  the  said  party 
of  the  first  part  and  canceled;  and  if  said 
note  or  any  part  thereof  shall  have  been 
paid  by  the  party  of  the  first  part,  then  the 
amount  so  paid  shall  be  refunded  to  him  by 
the  party  of  the  second  part 

"Provided,  that  if  the  said  Lewallen 
Hughes  shall,  in  the  event  of  the  success  of 
said  Myers,  procure  from  him  and  deliver  to 
said  Martha  R  Stickney  a  relinquishment 
of  all  his  right  to  said  lands,  then  both  of 
said  notes  shall  be  canceled  and  discharged 
and  delivered  up  to  said  Lewallen  Hughes, 
and  any  amount  be  may  liave  paid  thereon 
shall  be  refunded  to  him. 

"And  in  the  event  that  the  said  contest 
shall  be  finally  decided  In  favor  of  the  said 
Nelson,  and  the  party  of  the  first  part  shall 
fail  to  procure  from  him  and  deliver  to  the 
said  party  of  Uu;  second  part  a  relinquishment 
of  all  his  right  to  said  land,  then  the  party 
of  the  first  part  shall  pay  the  whole  of 
said  sum  of  One  Thousand  Dollars,  according 
to  the  terms  of  said  notes;  and  in  the  event 
of  the  success  of  the  said  Nelson,  If  the  par- 
ty of  the  first  part  shall  procure  and  deliver  to 
the  said  party  of  the  second  part  a  relinquish- 
ment, by  said  Nelson,  of  all  his  right  to  said 
land,  then  both  of  said  notes  shall  be  can- 
celed and  discharged  and  delivered  to  said 
party  of  the  first  part 

"And  in  any  case,  whenever  the  party  of 
the  first  part  shall  have  become  entitled,  un- 
der the  terms  of  this  agreement,  to  have  the 
said  notes  delivered  to  him,  the  said  mort- 
gage shall  be  properly  discharged  of  record." 

Both  notes  mentioned  in  the  contract  wore 
paid  in  full,  and  the  contest  proceeding  re- 
ferred to  was  finally  decided  in  favor  of 
Myers,  but  there  is  no  showing  or  claim  that 
his  relinquishment  was  procured.  Hence  it 
is  contended  by  the  plaintifl!  in  the  suit  that 
the  liability  of  the  defendant,  Mrs.  Stickney, 


1549.93  and  costs,  and  she  brings  the  case 
here  on  error. 

In  the  first  place,  the  parties  differ  in  thehr 
interpretation  of  the  contract  Counsel  for 
Hughes  contends  that  the  contract  clearly  re- 
quires Mrs.  Stickney  to  refund  the  mon^ 
paid  on  the  note  for  5450  in  the  event  of  a 
decision  favorable  to  Myers  in  the  contest 
proceeding.  On  the  other  hand,  it  is  urged 
on  behalf  of  Mrs.  SUckney  that  the  contract 
is  ambiguous,  and  so  uncertain  that  It  is  in- 
capable of  enforcement  but  that  if  the  pro- 
vision relied  on  as  furnishing  a  cause  of 
action  means  anything,  the  money  to  be  re- 
fimded  is  that  paid  upon  the  other  note,  and 
that  the  plaintiff  mistook  his  cause  of  ac- 
tion. 

It  is  evident  that  the  contract  does  not 
set  forth  all  the  facts  which  induced  the 
parties  to  enter  into  the  various  stipula- 
tions respecting  the  land  In  contest  between 
Myers  and  Nelson.  The  Interest  actual  or 
supposed,  of  the  parties  to  the  contract  hi 
the  result  of  that  contest  Is  not  disclosed 
by  any  recital  in  the  written  agreement  or 
by  any  evidence  in  the  case,  and  hence  tliere 
are  no  considerations  outside  the  terms  of 
the  contract  to  aid  in  the  interpretation  of 
any  doubtful  provision.  But  if  the  provi- 
sion upon  which  suit  is  based  is  to  I>e  regard- 
ed as  ambiguous  or  doubtful,  standing  alone, 
we  think  the  other  provisions  and  the  recitals 
of  the  contract  furnish  a  clear  key  to  its 
meaning.  We  entertain  no  doubt  as  to  its 
proper  interpretation.  Indeed,  while  the 
agreement  set  forth  in  the  particular  provi- 
sion in  question  may  be  somewtuit  ol>scurely 
stated,  we  do  not  think  it  subject  to  much 
uncertainty. 

The  contract  recites  that  the  parties  have 
made  an  exchange  of  lands,  and  that  there 
is  a  difference  of  $500  due  to  Mrs.  Stick- 
ney. A  note  for  that  amount  was  executed, 
and  it  doubtless  represented  the  estimated 
difl'erence.  The  inducement  for  the  oth« 
note  is  not  shown,  neither  is  it  material  for 
the  purpose  of  interpreting  the  contract  The 
agreements  contained  in  the  contract  lelate 
to  the  payment  or  cancellaticHi  of  thcue 
notes,  and  they  are  made  dependent  upon 
certain  specified  contingencies.  First,  it  Is 
agreed  that,  should  the  contest  result  In  a 
decision  In  favor  of  Myers,  then  the  note  for 
S.ViO  is  to  lie  paid  according  to  its  terms. 
There  can  be  no  possible  misunderstanding 
of  that  stipulation.  It  is  clearly  and  unequlT- 
ocally  expressed.  The  event  referred  to  did. 
happen,  and  therefore  that  note  was  to  t>e 
paid,  unless  the  relinquishment  of  Myers 
should  be  procured  by  Hughes  and  deliver- 
ed to  Mrs.  Stickney,  as  provided  in  the  suc- 
ceeding paragraph.  The  relinquishment  was 
not  procured.  Since  it  would  be  unreasona- 
ble, it  is  not  to  l>e  supposed  tliat  the  parties 
would  have  provided  for  the  payment  of  the 


grapb,  for  its  nonpayment  or  cancellation, 
or  the  return  of  the  money  paid,  upon  the 
occurrence  of  the  same  event  But  the  par- 
agraph In  question  refers  to  both  notes.  The 
one  already  mentioned  in  this  connection  it 
Is  agreed  shall  be  paid,  and  then  it,  together 
with  the  other  note,  shall  be  returned  and 
canceled.  It  is  clear  to  our  minds  that  the 
$550  note  was  to  be  returned  upon  payment. 
In  the  event  specified,  while  the  other  note 
was  to  be  delivered  to  the  maker  for  cancel- 
lation, although  unpaid.  Its  payment  is  not 
provided  for  In  the  disputed  paragraph.  It 
clearly  fodiows  that  the  note  referred  to  In 
the  latter  part  of  the  paragraph,  where  it  is 
agreed  that  if  the  note  is  paid  the  amount 
shall  be  refunded,  is  the  note  for  $450. 

A  consideration  of  the  other  provisions  as- 
sists in  this  interpretation.  Four  events  or 
contingencies  are  mentioned:  First,  a  deci- 
sion in  favor  of  Myers;  second,  a  decision 
in  favor  of  Myers,  and  the  procurement  of  his 
relinquishment,  and  its  delivery  to  Mrs. 
SUclmey;  third,  a  decision  in  favor  of  Nel- 
son; fourth,  a  decision  in  favor  of  Nelson, 
and  the  procurement  of  his  relinquishment, 
and  its  delivery  to  Mrs.  Stlcliney.  The  agree- 
ments depending  upon  these  respective  con- 
tingencies are  as  follows:  First,  in  case  of  a 
decision  in  favor  of  Myers,  without  lils  re- 
linquishment, the  payment  of  the  note  for 
$550,  the  cancellation  of  the  other  note,  and 
the  refunding  of  the  money  paid  upon  the 
latter;  second,  in  case  of  such  decision,  and 
'the  procurement  of  his  relinquishment,  and 
its  delivery  to  Mrs.  Stickney,  the  cancellation 
of  both  notes,  or,  if  paid,  the  refunding  of 
the  money  paid;  third,  in  case  of  a  decision 
in  favor  of  Nelson,  without  his  relinquish- 
ment, the  payment  of  both  notes;  fourth,  In 
case  of  Nelson's  success,  and  the  procure- 
ment of  his  relinqiilshment,  and  its  delivery 
to  Mrs.  Stickney,  the  cancellation  of  both 
notes.  We  think  the  undertaking  of  the 
parties  Is  clear  and  certain  upon  the  face  of 
the  contract. 

It  appears  that  there  was  an  interlinea- 
tion made  in  the  disputed  paragraph  befwre 
execution,  and  this  seems  to  have  been  the 
cause  of  the  different  views  of  the  agreement 
as  maintained  by  coimsel.  As  originally  con- 
structed, the  meaning  was  plain,  and  clearly 
required  the  cancellation  of  the  note  for  $450, 
or  its  refunding,  if  paid,  In  the  event  speci- 
fied. But  evidently  to  avoid  a  misunderstand- 
ing in  providing  for  its  cancellation  without 
specifically  requiring  the  return  of  the  other 
note  upon  its  payment,  the  words  "said  note 
together  with  the"  following  the  words  "and 
in  that  event  the"  were  Inserted.  The  in- 
serted words  referred  to  the  note  for  $550, 
whose  payment  was  provided  for,  and,  in 
their  relation  to  the  rest  of  the  clause,  clear- 
ly imply  that  the  note  is  to  be  delivered  to 
Hughes  upon  payment,  and  hence  that  note 
cannot  be  the  one  alluded  to  by  the  agree- 


for  the  interlineation,  and  it  tended  only  to 
obscure  the  meaning.  Nevertheless  we  con- 
ceive the  entire  provision  to  be  Intelligible. 

It  is  contended  that,  since  two  of  the  pay- 
ments on  the  $450  note  occurred  after  the 
decision  in  the  contest  case,  the  plaintiff, 
Hughes,  waived  his  right  to  recover  the 
amounts  so  paid.  It  is  not  shown,  however, 
that  Hughes  knew  of  the  decision  when  the 
payments  were  made.  But  it  Is  doubtful  if 
Hughes  could  have  recovered  at  all  until  the 
payment  of  the  note  for  $550,  and  that  was 
not  due  until  January  1,  1902,  nor  was  it 
paid  before  that  time,  so  far  as  shown  by 
the  record;  and  in  the  meantime  the  pay- 
ment of  the  installments  on  the  other  note 
was  necessary  to  prevent  default  in,  and 
possible  foreclosure  of,  the  mortgage.  More- 
over, Hughes  had  sold  to  other  parties  the 
lands  mortgaged  to  secure  the  notes,  who 
were  to  pay  the  incumbrance  as  part  of  the 
purchase  price,  and  such  purchasers  did  in 
fact  pay  the  notes  to  Mrs.  Stickney.  We 
think  that,  at  least  on  the  showing  made, 
there  was  no  waiver  of  the  right  to  recover 
on  the  agreement.  We  are  inclined  to  the 
opinion  that  the  mere  payment  after  the  de- 
cision, even  with  knowledge  thereof,  would 
not  amount  to  a  waiver,  in  the  absence  of 
other  facts  going  to  show  the  intention  of  the 
parties  when  the  payments  were  made. 

It  appears  from  the  testimony  that  the 
land  in  contest  between  Myers  and  Nelson 
was  in  the  possession  of  Nelson  for  some 
time  after  the  contract  was  made  between 
the  parties  to  this  suit,  and  that  Mr.  Stick- 
ney, the  husband  of  plaintiff  in  error,  may 
have  cut  the  hay  thereon  in  1899,  or  had  a 
contract  with  Nelson  for  the  hay.  Mr.  Stick- 
ney was  called  as  a  witness  on  behalf  of  the 
defendant  on  the  trial,  and  he  testified,  over 
objection,  that  all  points  agreed  upon  be- 
tween the  parties  to  be  put  in  the  contract 
were  not  there.  He  was  asked  by  defend- 
ant's counsel  to  state  what  material  matter 
was  omitted  from  the  contract,  and  also 
whether  there  was  any  consideration  for  the 
agreement  to  refund,  as  set  out  in  the  peti- 
tion. These  questions  were  objected  to  on 
the  ground  that  they  were  irrelevant,  im- 
material, and  incompetent,  and  as  tending  to 
impeach  the  written  contract  without  laying 
a  proper  foundation.  The  objections  were 
sustained,  and  thereupon  the  defense  made 
an  offer  of  proof  as  follows:  "Counsel  for 
defendant  offers  to  prove  by  the  witness  Mr. 
Stickney  and  the  defendant,  Mrs.  Stickney, 
that  the  consideration  of  the  $450  note  had 
entirely  failed,  and  that  there  was  no  consid- 
eration to  support  said  note;  that  the  agree- 
ment as  to  consideration  of  said  note  was 
that  the  plaintiff,  Hughes,  should  put  the  de- 
fendant, Stickney,  In  possession  of  the  land 
which  was  in  a  contest  case  between  Myers, 
mentioned  In  the  coutract,  and  one  Nelson; 
that  the  said  Hughes  was  to  get  a  relinquish- 
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ment  of  said  laud  from  the  said  Nelson,  who 
had  a  fiUug  upon  said  land,  and  that  relin- 
quishment was  to  be  delivered  to  Mrs.  Stick- 
ney,  the  defendant  She  was  to  have  the 
right  to  cut  the  hay  crop  on  said  land  from 
the  time  of  signing  the  contract  until  the 
final  determination  of  said  land  case.  In 
case  the  defendant,  Stickney,  so  cut-  said 
hay,  and  became  the  owner  of  It,  then,  in 
case  the  $490  note  was  paid,  It  should  be  re- 
funded. Defendant,  Stickney,  was  not  let 
into-  possession  of  said  lands,  nor  did  she  cut 
the  hay  on  said  lands,  under  her  arrange- 
ment with  said  Hughes,  and  the  understood 
consideration  for  the  return  of  said  note  In 
case  the  same  was  paid  by  said  Hughes 
wholly  failed.  As  soon  as  a  release  was  ob- 
tained from  Nelson  by  the  plaintiff,  Hughes, 
then  this  $450  note  was  to  be  delivered  to 
said  Hughes."  An  objection  to  the  offer  was 
sustained  on  the  ground  that  it  was  incom- 
petent, irrelevant,  and  Immaterial,  and  tend- 
ed to  vary  a  contract  by  parol  evidence,  and 
that  the  offer  did  not  accord  with  the  plead- 
ings, nor  support  any  issue  ofTered  or  ten- 
dered by  the  answer.  The  rulings  of  the 
court  upon  the  objections  to  the  questions 
and  the  offer  were  excepted  to,  and  were 
incorporated  In  the  motion  for  new  trial  as 
gi-ounds  therefor.  The  overruling  of  that 
motion  is  assigned  as  error,  and  it  is  con- 
tended that  the  evidence  offered  was  com- 
petent, and  should  have  been  admitted.  In 
the  first  place,  the  offer  Is  far  from  clear, 
and  It  is  doubtful  If  Its  rejection  would  not 
be  warranted  on  account  of  its  vagueness  of 
statement  See  Abbott's  Tr.  Br.  (Civ.  Jur.) 
231.  An  offer  of  evidence  should  be  clear, 
and  without  vagueness  or  uncertainty.  As 
■  we  understand  the  contention.  It  is  not  at- 
tempted to  introduce  the  offered  evidence  up- 
on the  theory  that  the  contract  made  between 
the  parties,  as  finally  consummated,  was 
Iiartly  in  writing  and  partly  oral;  nor  does 
there  seem  to  be  any  warrant  for  that  the- 
ory In  the  testimony.  We  think  it  apparent 
that,  whatever  the  preliminary  negotiations 
may  have  been,  the  parties -intended  to  em- 
body their  ultimate  agreement  in  the  writ- 
ten contract.  The  attorney  who  was  employ- 
ed to  draw  the  contract  testified  as  a  witness 
for  the  plaintiff  below,  and  on  cross-exam- 
ination he  was  asked  some  questions  respect- 
ing the  conversations  occurring  between  the 
jwrties  when  the  contract  was  prepared  and 
executed,  and  the  effect  of  his  testimony  Is 
opposed  to  the  Idea  that  any  of  the  terms  of 
the  contract  were  allowed  to  rest  upon  mere- 
ly oral  agreements.  The  statement  of  the 
witness  Stickney  that  all  the  points  agreed 
upon  to  go  into  the  contract  were  not  incor- 
porated In  It  does  not  overcome  such  effect, 
for  It  may  well  be  that  as  the  attorney  testi- 
fied, the  original  plan  was  changed  when  If 
came  to  the  formal  execution  of  the  contract 
In  written  form;  and,  as  a  general  rule,  all 
prior  negotiations  are  held  to  be  merged  In 
the  written  contract,  so  that  Its  terms  may 


not  be  varied  or  contradicted  by  oral  evi- 
dence. 

But  the  pr<H>o8ition  advanced  by  the  an- 
swer In  this  respect,  and  the  contention  now 
made,  and  evidently  asserted  on  the  trial,  Is 
that  the  proof  offered  was  proper  for  the  pur- 
pose of  showing  the  true  consideration  of  the. 
promise  to  refund  the  money  sued  for.  It  is 
a  familiar  doctrine  that  parol  testimony  is 
not  admissible  to  vary,  contradict,  add  to,  or 
qualify  the  terms  of  a  written  Instrument 
There  are,  however,  some  Important  modifi- 
cations of  that  role.  And  It  is  a  principle  as 
well  settled,  as  the  general  doctrine  above 
stated  that  parol  testimony  la  admissible  to 
show  the  circumstances  under  which  the  in- 
strument was  executed,  or  tliat  It  was  in 
fact  withoHt  consideration.  Fire  Ins.  Assoc. 
V.  Wickham,  141  U.  S.  564»  12  Sup.  Ct  84,  35 
L.  Ed.  SCO;  Bradner  on  Ev.  263;  Seltz  v. 
Brewers'  Refrigerating  Co.,  141  D.  S.  510,  12 
Sup.  Ct  46,  35  L.  Ed.  837.  It  may  be  said 
generally  that  fraud,  intimidation.  Illegality, 
want  of  due  execution,  want  of  capacity, 
want  or  failure  of  consideration,  or  mistake, 
may  be  established  by  parol.  Bradner  on  Ev. 
263.-  The  existence  of  a  separate  oral  agree- 
ment as  to  any  matter  on  which  a  document 
is  silent,  and  not  inconsistent  with  Its  terms, 
may  be  shown  by  such  testimony.  If  the  court 
can  reasonably  Infer  from  the  clrcumstancea 
that  the  parties  did  not  Intend  the  document 
or  contract  to  be  a  complete  and  final  state- 
ment of  the  whole  transaction.  Id.  Upon 
the  subject  of  a  separate  oral  agreement,  the 
Supreme  Court  of  the  United  States  has  said 
that  the  existence  of  such  an  agreement  may 
l>e  shown  as  to  any  matter  on  which  a  writ- 
ten contract  is  silent,  and  which  Is  not  Incon- 
sistent with  its  terms,  if,  under  the  circum- 
stances of  the  particular  case,  it  may  prop- 
erly be  inferred  that  the  parties  did  not  in- 
tend the  written  paper  to  be  a  complete  and 
final  statement  of  the  whole  of  the  transac- 
tion between  them.  "But  such  an  agreement 
must  not  only  be  collateral,  but  must  relate 
to  a  subject  distinct  from  that  to  wliich  the 
written  contract  applies;  that  is,  it  must  not 
be  so  closely  connected  with  the  prln<dpal 
transaction  as  to  form  part  and  parcel  of  it 
And  when  the  writing  Itself, -upon  its  face,  is 
couched  in  such  terms  as  import  a  complete 
legal  obligation,  without  any  uncertainty  as 
to  the  object  or  extent  of  the  engagement,  it 
is  conclusively  presumed  that  the  whole  en- 
gagement of  the  parties,  and  the  extent  and 
manner  of  their  undMtaklng,  were  reduced 
to  writing."  Seltz  v.  Brew.  R.  Co.,  supra; 
Greenl.  Ev.  i  275. 

While,  as  a  general  rule,  It  Is  competent  to 
show  by  parol  the  consideration  of  a  contract, 
especially  where  It  Is  not  specifically  set  forth 
in  the  contract  and  that  a  stated  considera- 
tion, even,  may,  under  some  circumstances, 
be  shown'  to  be  something  different,  it  is  not 
as  said  in'  a  Massachusetts  case,  admissible 
for  a  party,  "under  the  guise  of  showing 
what  the  consideration  Is,  to  prove  an  orai 
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or  vary  tJie  stipulations  of  his  written  cove- 
nant" Slmanovlch  v.  Wood,  145  Mass.  180, 
13  N.  E.  381.  Sec,  also,  Dlven  v.  .Johnson, 
117  Ind.  512,  20  N.  B.  '^8,  3  L.  R.  A.  308. 
We  are  now  referring  to  cases  where  no 
fraud  or  mlstalte  is  shown,  nor  any  6ther  ele- 
ment of  a  similar  nature. 

Upon  the  face  of  the  contract  In  the  case  at 
bar,  the  only  consideration  for  the  promise 
-sued  on  seems  to  be  the  note  itself.  That,  of 
■course,  Is  a  sufficient  consideration  for  the 
promise  to  cancel  it,  or  refund  the  money 
paid  npon  it,  upon  the  happening  of  a  future 
«vent.  But  the  circumstances  are  not  ex- 
plained in  the  contract  which  may  have  in- 
duced the  execution  of  the  note  by  the  one 
party,  and  the  agreement  of  the  other  to  re- 
fund the  money  paid  upon  it  in  case  the  land 
-contest  referred  to  should  be  decided  in  a 
particular  way.  And  we  are  inclined  to  the 
opinion  that  it  would  have  been  competent 
to  show  the  circumstances  attending  the  exe- 
cution of  the  contract,  and  the  relation  of  the 
parties,  respectively,  to  the  contest,  or  the 
land  involved  therein,  which  might  have  dis- 
closed the  inducement  to  the  prtHulse  of  plain- 
tiff in  error,  and  establish  the  failure  of  the 
true  consideration  for  that  promise.  But  it 
was  not  admissible  to  show  an  entirely  dif- 
ferent contract  from  that  contained  in  the 
writing.  The  important  question,  therefore. 
Is  whether  the  otter  made  was  of  proof  mere- 
ly showing  the  consideration  of  the  ag^ree- 
ment  and  Its  failure,  or  of  a  contract  or  prom- 
ise variant  from,  and  inconsistent  with,  the 
written  agreement.  Had  the  offer  been  to 
prove  an  understanding  that  Mrs.  Stlckney 
was  to  be  in  possession  of  the  land  in  con- 
test between  Myers  and  Nelson  until  the  de-. 
termination  of  the  contest,  and  that  in  view 
thereof.  It  was  agreed  that  upon  the  decision 
being  favorable  to  Myers,  the  note  should  be 
canceled,  or  the  mon^  paid  refunded,  and 
that  she  did  not  have  such  possession,  we 
think  It  might  have  been  competent  But 
that  is  not  the  offer,  nor  the  effect  of  the  of- 
fer. Under  the  offer  as  made,  the  refunding 
■of  the  money  is  not  made  dependent  upon  a 
decision  In  favor  of  Myers.  The  offer  con- 
tains no  mention  whatever  of  that  condition 
■of  the  contract.  An  event  entirely  variant 
from  that  set  out  in  the  contract  Is  mention- 
«d  as  determinative  of  the  liability  of  Mrs. 
Stlckney  to  refund  the  money.  Let  us  exam- 
ine the  offer,  and  see  If  this  is  not  sa  In  the 
first  place,  proof  is  offered  that  Hughes  was 
to  procure  a  relinquishment  from  Nelson,  and 
deliver  It  to  Mrs.  Stickney.  That  is  contra- 
dictory of  the  contract  Under  the  terms 
thereof,  Hughes  does  not  agree  to  obtain  such 
relluqulshmeut  It  was  merely  agreed  In 
that  respect  that  in  case  he  did  procure  the 
relinquishment  from  Nelson  in  case  of  a  de- 
cision in  his  favor,  his  notes  should  be  re- 
turned to  him.  But  be  did  not  obligate  him- 
!$elf  by  the  contract  to  secure  the  rellnquisb- 


vary  and  contradict  the  writing,  and  its  ad- 
mission would  have  violated  the  rule  forbid- 
ding the  introduction  of  parol  ^evidence  to 
vary  or  contradict  a  written  Instrument 
Where  an  offer  of  proof  Is  made  as  a  whole, 
and  some  of  the  facts  included  in  the  tender 
are  admissible,  and  others  are  inadmissible, 
the  court  Is  not  bound  to  separate  It,  and  ad- 
mit such  parts  as  are  competent,  although,  in 

i  its  discretion,  it  may  do  so.    The  refusal  to 

I  do  so,  however,  will  not  be  error.    1  Thomp. 

j  on  Trials,  §  678;    Mundis  v.  Bmlg,  171  Pa. 

!  417,  32  Att  1135;  Smith  v.  Bank,  104  Pa.  518; 

I  Hemdon  v.  Black,  97  Ga.  327,  22  S.  B.  924; 
Mueller  v.  Jackson,  39  Minn.  431,  40  N.  W. 
565;  Cincinnati,  etc.,  R.  C!o.  v.  Roesch,  126 
Ind.  445,  2C  N.  B.  171;  Abbott's  Tr.  Brief 
(Glv.  Jut.  Tr.)  231.  In  the  offer  of  proof,  the 
fact  that  Hughes  was  to  obtain  Nelson's  re- 
linquishment is  stated  to  be  a  part  of  the 
consideration  of  Mrs.  Stlckney's  promise  to 
refund.  There  is  no  claim  of  mistake  or 
fraud,  and  no  relief  by  way  of  refmmation 
is  sought  Since  that  part  of  the  offer  was 
clearly  inadmissible,  the  court  was  Justifled 
In  rejecting  the  entire  offer.  It  is  not  neces- 
sary, however,  to  sustain  the  ruling  of  the 
court  upon  that  ground  alone.  The  remain- 
der of  the  offer,  in  our  Judgment,  is  open  to 
the  same  objection.  It  was  offered  to  show 
that  Hughes  agreed  to  place  Mrs,  Stickney  In 
possession  of  the  Myers-Nelson  land,  and  that 
she  should  have  the  right  to  cut  the  bay  crop 
on  the  land  from  the  time  of  signing  the  con- 
tract until  the  final  determination  of  the  land 
contest,  and  that  if  she  did  cut  the  hay,  and 
became  the  owner  of  it  then.  In  case  the  note 
had  been  paid,  it  was  to  be  refunded.  Thus  it 
appears  that  the  question  of  the  decision  was 
to  be  entirely  eliminated  from  the  agreement. 
The  money  was  to  be  refunded  in  case  Mrs. 
Stickn^  was  placed  In  possession  of  the  land, 
cut  the  bay  on  It,  and  became  the  owner  of  the 
hay,  or  Nelson's  rellnqnishmnit  was  obtained. 
It  would  seem  that  the  offer  was  to  show  that 
such  was  the  contract  independent  of  the 
decision.  Take  the  converse  of  the  proposi- 
tion submitted  by  the  offer,  and.  If  It  be  es- 
tablished as  stated,  Mrs.  Stickney  obligated 
herself  to  refund  the  money  in  case  she  had 
possession  and  cut  the  hay.  No  reference 
there  to  a  decision  of  the  contest  case.  Why, 
then,  does  she  agree,  in  the  contract,  to  re- 
fund in  case  the  contest  is  decided  In  favw 
of  Myers?  The  facts  stated  in  the  offer  do 
not  explain  the  reason  for  the  promise  sued 
on,  any  more  titan  the  contract  They  would 
only  tend  to  further  confuse  the  case.  If  any- 
thing. Instead  of  disclosing  a  consideration. 
It  shows  another  and  different  contract  The 
obligation  to  refund  is  made  dependent  up<»i 
an  event  or  situation  or  promise  altogether 
at  variance  with  the  provisions  of  the  writ- 
ten contract.  We  think  the  evidence  offered 
was  not  admissible,  and  hence  no  error  was 
committed  in  Its  rejection. 


the  United  States  concerning  the  disposal  of 
the  public  lands.  Bat  this  cbarge  is  rather 
indefinitely  made,  and  we  can  see  nothing  in 
the  contract  authorizing  the  presumption  that 
the  transaction  between  the  parties  was  vio- 
latiTe  of  any  law  or  policy  of  the  government 
relative  to  Its  public  lands.  The  situation  Is 
not  explained,  and  the  court  would  not  be  jus- 
tified in  an  inference  that  the  parties  were  at- 
tempting to  deal  concerning  the  public  lands 
in  an  illegal  manner.  It  is  true  that  the  ben- 
efit expected  to  accrue  to  Mrs.  Stlckney  by  a 
decision  in  the  land  contest  does  not  appear. 
But  It  is  also  true  that  the  evidence  ofTered 
by  her  fails  to  malce  that  matter  any  clearer. 
If  the  contract  was  void  because  of  some  in- 
fraction of  the  policy  of  the  government,  it 
devolved  upon  the  party  so  claiming  to  estab- 
lish the  same  by  competent  evidence.  There 
does  not  seem  to  have  been  any  attempt  to 
do  so,  and  it  is  certain  that  the  contract  does 
not  furnish  sufilcient  evidence  to  authorize 
such  a  conclusion. 

We  are  unable  to  perceive  any  error  In  the 
record,  and  the  Judgment  will  be  affirmed. 

CORN,  a  J.,  and  KNIGHT,  J.,  concur. 


(30  Mont.  148) 

LARGEY  V.  LEGGAT. 

(Supreme  Court  of  Montana.     March  21, 

1904.) 

PARTITION  SALE-PURCHASER  AS  TRUSTEE— 
EVIDENCE  OP  TRUST— PLEADINGS  AND  FIND- 
INGS —  VERBAL  AGREm.MENT  —  MERGER  IN 
WRITTEN  CONTRACT— ATTORNEY  IN  FACT- 
SIGNATURE  TO  CONTRACT— EFFECT  AS  TO 
UABIUTY— SPEJCIFIC  PE^lFORlMANCE:— STAT- 
UTE OP  FRAUDS. 

1.  Civ.  Code,  {  2186,  provides  that  the  execu- 
tion of  a  contract  in  writing,  wliether  required 
to  l>e  in  writing  or  not,  supersedes  all  tlie  oral 
negotiations  or  stipulations  concerning  its  mat- 
ter which  preceded  or  accompanied  its  execu- 
tion, and  hence  evidence  of  negotiations  and 
conversations  immediately  preceding  tlie  execu- 
tion of  a  written  contract  is  incompetent  to 
show  an  agreement  concerning  its  matter  made 
by  one  claimed  to  be  bound  thereby. 

2.  One  who  signs  a  contract  only  as  attorney 
in  fact  for  a  party  thereto  is  not  bound  by  the 
contract,  and  it  has  the  same  effect,  so  far  as  an 
action  against  him  based  thereon  is  concerned, 
as  if  the  party  had  signed  only  his  own  name 
thereto. 

3.  Bv  agreements  between  defendants  in  par- 
tition and  L.,_the  latter  agreed,  by  himself  or 
agent,  to  buy  in  the  property  at  the  sale  in  his 
own  name,  and  hold  it  for  the  former,  to  whom 
he  wos  to  reconvey  the  same,  or  a  part  thereof, 
as  he  should  elect,  on  being  reimbursed  for  the 
cost  and  expenses.  One  agreement  was  signed 
for  one  of  tlie  defendants  by  an  attorney  in  fact, 
who  afterwords  bought  the  property  at  the  sale 
in  his  own  name,  but  who  did  not  otherwise  sign 
either  agreement.  Held,  that  the  agreements 
did  not  establish  a  trust  relation  l>etween  the 
purchaser  and  L.,  who  claimed  that  the  property 
was  lK>ught  for  him. 

4.  Pleadings  alleging  that  a  trust  relation  was 
created  between  parlies  in  question  by  virtue 
of  written   agreements   do  not  support   conclu- 

t  2.  See  Principal  and  Agent,  vol.  4v,  Cent.  Dig.  i 

as. 


the  pleadmgs  or  the  evidence  as  to  a  contract  to 
purchase  property  for  another  at  a  partition 
sale  whether  the  purchaser  was  to  furnish  the 
money  or  not,  or  whetlier  he  was  to  talce  the 
deed  in  his  own  name  or  otherwise,  neither 
would  support  a  decree  for  specific  perfwmancc 
on  the  part  of  the  purchaser. 

6.  An  oral  agreement  by  a  purchaser  at  a  ju- 
dicial sale  to  take  the  deed  in  his  own  name,  and 
convey  to  another,  is  void,  as  within  the  statute 
of  frauds  (Civ.  Code,  g  2342). 

7.  The  agreement  cannot  be  taken  out  of  the 
statute,  and  enforced  against  the  purchaser  as 
a  trustee  ex  maleficio,  to  prevent  the  perpetra- 
tion of  a  fraud,  where  neither  party  had  any  in- 
terest in  the  property,  and  no  money  was  ad- 
vanced to  the  purchaser,  or  anything  done  to- 
wards carrying  the  agreement  into  effect. 

8.  Findings  not  within  the  issues  made  by  the 
pleadings  will  not  support  a  decree. 

Appeal  from  District  Court,  Sllv«  Bow 
County;  Wm.  Clancy,  Judge. 

Suit  by  P.  A.  Largey  against  John  B.  Leg- 
gat.  Before  the  trial,  plaiiitift  died,  and 
Lulu  F.  Largey,  his  administratrix,  was  sub- 
stituted; and  from  a  decree  in  favor  of  the 
latter,  and  from  an  order  denying  a  new 
trial,  defendant  appeals.    Reversed. 

P.  A.  Largey  brought  suit  in  the  district 
court  of  Sliver  Bow  county  to  have  the  de- 
fendant declared  to  be  a  trustee,  and  to  bold 
in  trust  for  the  use  and  benefit  of  plaintiff 
certain  mining  property,  known  as  the  "Gray 
Eagle  Fraction  Lode  Claim,"  and  to  compel 
conveyance  of  such  property  to  him.  The 
complaint  alleges  that  in  1806  plaintiff,  Lar- 
gey, entered  into  a  contract  with  0'Rotu*e, 
Clark,  and  Ruth  F.  Leggat,  three  owners  In 
the  Gray  Eagle  claim,  by  the  terms  of  which 
he  agreed  that  he  would  attend  a  partition 
sale  of  that  property,  which  had  been  or- 
.dered  by  the  court  In  an  action  entitled 
"Murray  v.  Clark  et  al.,"  and.  In  the  event 
no  bid  was  made  on  the  property  in  excess 
of  $7,000,  he  would,  individually  or  by  his 
agent,  bid  in  the  property,  and  pay  for  it 
with  his  own  funds,  taking  the  title  In  his 
own  name,  in  trust,  however,  for  the  parties. 
O'Rourke,  Clark,  and  Rutb  F.  Leggat;  that 
in  pursuance  of  such  contract  he  (plaintiff) 
entered  into  an  agreement  with  defendant. 
John  B.  Leggat,  by  the  terms  of  which  de- 
fendant agreed  to  attend  such  sale  and  make 
bid  for  and  purchase  said  property  as  the 
agent  of  plaintiff;  that,  relying  on  the  agree- 
ment with  defendant,  i^aintlff  did  not  attend 
the  sale  or  make  otlier  arrangements;  that 
defendant  attended  the  sale  and  purchased 
the  property  for  $5,500,  and  such  sale  was 
confirmed;  that  defendant  then  repudiated 
the  agreement  referred  to  alwve,  and  claim- 
ed that  he  acted  for  himself  in  purchasing 
the  property,  took  the  deed  therefor  In  his 
own  name,  and  threatens  to  sell  the  prop- 
erty; and  that  plaintiff  tendered  to  defend- 
ant the  purchase  price  of  the  property.  The 
prayer  is  that  defendant  be  enjoined  from 
disposing  of  the  property,  that  he  l>e  ad- 
Judged  to  be  a  trustee,  and  to  bold  the  same 


To  this  complaint  defendant  filed  an  amend- 
ed answer,  which  denies  that  defendant  ever 
entered  into  any  agreement  with  plaintiff  to 
act  as  his  agent,  or  to  attend  the  partition 
sale,  or  to  bid  in  the  property  for  plaintiff, 
and  denies  that  plaintiff  was  not  represent- 
ed at  such  sale,  but  avers  that  plaintiff  did 
have  a  representative  at  the  sale,  who  bid 
on  the  property  for  plaintiff.  The  answer 
then  alleges  that  no  agreement  in  writng 
was  ever  executed  between  plaintiff  and  de- 
fendant whereby  defendant  agreed  to  act 
for  at  as  agent  of  plaintiff,  or  ever  agreed 
to  attend  such  sale,  or  bid  on  or  purchase 
said  property  for  plaintiff,  or  make  any  con- 
veyance of  such  property  to  plaintiff.  In 
reply,  plaintiff  denies  that  no  contract  in 
writing  was  ever  made,  but  alleges  that  two 
such  contracts  were  entered  into  by  defend- 
ant with  plaintiff  relative  to  the  sale  and 
bidding  In  of  said  property,  whereby  a  rela- 
tion of  trust  and  confidence  was  created  be- 
tween plaintiff  and  defendant,  and  whereby 
defendant  was  bound  not  to  act  in  hostility 
to  plaintiff  in  bidding  on  said  property. 

The  cause  was  tried  to  the  comrt  without  a 
jury,  and  at  the  conclusion  of  the  trial  the 
court  made  certain  findings  of  fact  and  con- 
clusions of  law,  and  entered  a  decree  against 
defendant.  A  motion  for  a  new  trial  was 
made  and  overruled,  and  from  the  decree 
and  order  overruling  defendant's  motion  for 
a  new  trial  he  appealed.  Before  the  trial, 
P.  A.  Largey  died,  and  bis  administratrix 
was  substituted. 

CJarpenter,  Day  &  Carpenter,  for  appellant. 
McBrlde  &  McBride  and  Bernard  Noon,  for 
respondent 

HOLLOW  AY,  J.  (after  stating  the  facts). 
Notwithstanding  the  purpose  of  the  action, 
80  far  as  indicated  by  the  prayer  of  the  com- 
plaint, it  is  very  apparent  from  the  plead- 
ings that  the  only  issues  raised  were:  (1) 
Did  plaintiff  and  defendant  enter  into  an 
agreement  whereby  defendant  promised  to 
act  as  agent  for  the  plaintiff  in  attending  the 
partition  sale,  or  in  bidding  for  or  purchas- 
ing the  pr<H)erty  in  controversy?  (2)  If  such 
agreement  was  made,  was  it  in  writing? 
And  (8)  if  in  writing,  did  it  constitute  de- 
fendant a  trustee  of  the  plaintiff? 

In  support  of  his  contention,  plaintiff  of- 
fered In  evidence  the  written  agreement  en- 
tered into  between  himself  and  O'Bourke,  H. 
S.  Clark,  and  Ruth  F.  Leggat  This  agree- 
ment, after  reciting  that  a  suit  in  partition 
had  been  commenced  by  James  A.  Murray 
and  others,  who  were  owners  of  »/s8  of  the 
Gray  Eagle  fraction  lode  claim,  against 
O'Rourke.  Clark,  and  Kuth  F.  Leggat,  who 
were  the  owners  of  the  remaining  *'/5«; 
that  a  decree  In  partition  had  been  rendered; 
and  that  a  sale  of  the  property  had  been  or- 
dered for  June  12,  189G,  at  2  o'clock  p.  m.— 
then  provides  that  Largey  should  attend  the 


less  than  $7,000;  that,  in  the  event  Largey's 
bid  for  any  sum  less  than  $7,000  should  be 
accepted,  he  should  advance  the  money  nec- 
essary for  paying  for  the  interest  in  the 
property  owned  by  Murray  and  his  coplain- 
tiffs  in  the  partition  suit;  that  the  deed  -for 
the  entire  property  should  be  taken  by  Lar- 
gey in  his  own  name;  that  he  should  then 
have  one  year  In  which  to  elect  whether  or 
not  he  would  retain  for  himself  the  Vse  in- 
terest formerly  owned  by  Murray  and  others, 
and,  in  the  event  he  did  so,  O'Rourke,  Clark, 
and  Ruth  F.  Leggat  were  to  repay  to  Largey 
their  proportionate  shares  of  the  cost  and  ex- 
pense, with  int^est  at  the  rate  of  1  per  cent 
per  month,  and,  in  the  event  he  did  not  so 
retain  that  interest,  then  O'Rourke,  Clark, 
and  Ruth  F.  Leggat  were  to  pay  the  amoimt 
of  the  purchase  price  of  such  property,  to- 
gether with  costs  and  expenses,  and  interest 
thereon,  and,  tn  either  event,  receive  deeds 
for  their  respective  portions  of  the  property. 
The  foregoing  are  the  only  provisions  of  the 
contract  material  to  this  controversy.  This 
agreement  was  entered  into  on  the  12th  day 
of  June,  1896,  about  12  o'clock  noon,  and  was 
signed  by  Largey,  O'Rourke,  H.  S.  Clark,  and 
Ruth  F.  Leggat  by  John  B.  Leggat  ber  at- 
torney in  fact;  John  B.  Leggat  being  the  de- 
fendant in  this  action.  Over  the  objection 
of  defendant,  witnesses  were  permitted  to 
testify  on  behalf  of  the  plaintiff  to  certain 
negotiations  and  conversations  had  at  the 
meeting  on  June  12th,  when  this  contract 
was  entered  into,  but  before  It  was  executed, 
to  the  effect  that  the  parties,  O'Rourke,  one 
McConvIUe,  who  seems  to  have  had  some  in- 
terest in  the  same  share  as  that  represented 
by  O'Rourke,  and  H.  S.  Clark,  agreed  among 
themselves  that  defendant,  Leggat  should 
attend  the  partition  sale  and  bid  for  the  prop- 
erty for  the  use  and  benefit  of  all  of  them 
and  of  Largey,  and  that  Largey  also  agreed 
to  this  arrangement;  that,  after  this  agree- 
ment was  finally  concluded,  the  foregoing 
written  agreement  was  executed.  Defendant 
now  complains  that  all  of  this  testimony  was 
incompetent  tor  the  reason  that  whatever 
conversation  was  had  or  verbal  agreement 
made  was  merged  In  the  written  contract  ex- 
ecuted thereafter,  and  in  this  we  think  the 
defendant  is  correct  Section  218C  of  the 
Civil  Code  provides:  "The  execution  of  a 
contract  in  writing,  whether  the  law  requires 
it  to  be  written  oc  not  supersedes  all  the  oral 
negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the 
execution  of  the  instrument."  Disregarding 
this  Incompetent  testimony,  then,  we  observe 
that  there  Is  nothing  whatever  In  the  written 
contract  of  June  12,  1896,  which  binds  the 
defendant  Leggat,  to  do  anything.  In  fact, 
the  agreement  is  not  signed  by  Leggat  The 
mere  fact  that  the  signature  appears,  "Ruth 
F.  Leggat  by  John  B.  Leggat  ber  atty.  in 
fact,"  does  not  bind  the  defendant  In  this  ac- 
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tlon  at  all.  The  agreement  bas  the  same  ef- 
fect, so  far  as  this  action  Is  concerned,  as  If 
Buth  F.  Leggat  bad  signed  her  own  name, 
and  none  other. 

Plalntm  also  offered  In  evidence  what  is 
designated  In  the  record  as  the  supplemental 
agreement,  which  Is  a  mere  memorandum  In 
writing,  signed  by  P.  A.  Largey  only,  where- 
by Largey  agreed  that  In  the  event  bis  bid 
for  the  property  should  be  accepted,  and  he 
should  not  elect  to  retain  for  himself  the 
»/5»  Murray  interest,  then  he  would  ece- 
cute  to  Ruth  F.  Leggat  a  deed  for  the  »/»• 
which  she  then  owned,  and  her  proportion- 
ate share  of  the  »/8«  Murray  Interest,  upon 
her  paying  to  Largey  her  proportionate  share 
of  the  purchase  price,  costs,  and  expenses, 
and  that  in  no  event  should  Ruth  F.  Leggat 
be  held  to  assume  any  part  of  the  "/ue  Mur- 
ray interest  over  and  above  her  pro  rata 
share  thereof.  The  purpose  of  the  execution 
of  this  agreement  is  not  apparent;  neither  is 
its  materiality  in  the  trial  of  this  cause. 

There  Is  some  testimony  In  the  record 
which  tends  to  show  that,  prior  to  June  12th, 
Leggat  had  agreed  with  Largey  that  be 
would  attend  the  sale  and  represent  Largey 
in  bidding  for  and  purchasing  the  pr<Y>erty; 
that  be  also  suggested  that  one  Morgan 
should  also  attend  the  sale  and  bid  In  con- 
Junction  with  him.  Leggat  denies  that  be 
ever  entered  into  any  agreement  with  Largey 
wliatever,  but  says  that  Largey  selected 
Morgan  to  act  for  him  at  the  sale,  and  that 
he  (Leggat)  Informed  Largey  that  he  Intend- 
ed to  bid  for  himself  at  such  sale.  The  tes- 
timony is  undisputed  that  Leggat,  Morgan, 
and  Will.  L.  Clark,  private  secretary  to  P. 
A.  Largey,  all  attended  the  sale;  that  both 
Morgan  and  Leggat  made  bids  for  the  prop- 
erty; that  Leggat's  bid  for  $5,500  was  ac- 
cepted as  the  highest  bid;  that  after  the  sale 
Leggat  paid  to  the  referee  10  per  cent  of 
the  purchase  price  required  by  the  order  of 
sale;  that  Largey  offered  to  pay  this  money 
himself,  but  his  offer  was  declined  by  Leg- 
gat; that  afterwards,  and  before  the  com- 
mencement of  this  action,  Largey  made  ten- 
der of  the  whole  amount  of  t^e  purchase 
price  to  Leggat,  and  also  to  the  referee,  and 
demanded  from  each  that  the  deed  be  made 
to  Largey,  which  offer  was  declined,  and  de- 
mand refused. 

Upon  this  evidence  the  court  made  a  large 
number  of  findings  of  fact.  After  finding 
the  respective  interests  of  the  parties  in  the 
property  prior  to  the  date  of  the  sale,  and 
the  fact  of  the  impending  sale,  and  execu- 
tion of  the  agreement  between  Largey, 
O'Rourke,  Clark,  and  Ruth  F.  Leggat  tlKS 
court  finds  (4)  that  the  parties  to  that  agree- 
ment selected  defendant,  John  B.  Leggat  to 
attend  the  sale  and  to  bid  in  the  property 
for  the  use  and  benefit  of  all  of  the  parties 
to  that  agreement  and  that  Leggat  agreed  to 
attend  the  sale  as  agent  of  Largey,  and  to 
bid  on  the  property  for  the  use  and  benefit 
of  all  the  parties  to  that  agreement;  (5)  that 


Leggat  arranged  with  Morgan  to  attend  the 
sale,  and  In  conjunction  with  hina  bid  for 
the  property  for  the  benefit  of  the  parties  to 
such  written  agreement;  (6)  that  Morgan  and 
Leggat  did  attend  the  sale,  and  did  bid  for 
the  property  for  the  use  and  benefit  ot  all 
the  parties  to  said  written  agreement;  that 
Leggat's  bid  of  $5,500  was  accepted,  and  that 
Leggat  then  and  there  paid  to  the  referee, 
for  the  use  and  benefit  of  the  parties  to  said 
written  agreement,  10  per  cent  of  bis  bid, 
to  wit  $050;  (7)  that  Leggat  In  violation  ot 
his  agreement  to  act  for,  and  bid  in  the  prop- 
erty for  the  use  and  benefit  of,  the  parties 
to  the  written  agreement  took  the  deed  in 
his  own  name;  (8)  that  before  the  deed  was 
executed,  Largey,  for  the  use  and  benefit  of 
all  the  parties  to  said  written  agreement 
tendered  to  the  referee  the  purchase  price  of 
the  property,  which  was  refused;  and  t9> 
that  he  likewise  tendered  the  amount  to  John 
B.  Leggat,  which  was  refused.  Tlie  court 
then  flnda  the  respective  interests  of 
O'Rourk^,  H.  S.  Clark,  and  Ruth  F.  Leggat 
and  concludes  with  finding  No.  19,  which  is 
as  follows:  "That  the  allegations  and  aver- 
ments of  plaintiff's  complaint  are  true,  and 
all  the  denials  and  allegations  of  defendant's 
answer  are  untrue."  As  conclusions  of  law, 
the  court  finds  that  at  the  time  that  Leg- 
gat bid  for  the  property  in  controversy,  he 
was  the  agent  of,  and  as  such  occupied  a 
fiduciary  relation  towards,  P.  A.  Largey, 
O'Rourke,  Clark,  and  Ruth  F.  Leggat;  that 
it  would  be  inequitable  to  permit  Leggat  to 
make  use  of  Us  agency  for  the  purpose  of 
depriving  his  principals  ot  their  property, 
and  securing  it  for  himself;  that  Leggat 
became,  and  is  now,  a  trustee  ex  malificio, 
and  by  reason  of  said  trust  holds  the  title  he 
obtained  by  the  referee's  deed  for  the  use 
and  benefit  of  Largey,  O'Rourke,  Clark,  and 
Ruth  F.  Leggat;  and  that  the  plaintiff,  as 
the  trustee  of  the  express  trusts  set  out  in 
the  written  agreement  made  between  Largey, 
O'Rourke,  Clark,  and  Ruth  F.  Leggat  is  en- 
tltied  to  a  Judgment  and  decree  directing  the 
defendant,  Leggat  to  make,  execute,  and 
deliver  to  the  plaintiff  a  deed  for  the  prop- 
erty in  controversy. 

The  findings  are  not  supported  by  the 
pleadings,  and,  if  the  incompetent  testimony 
be  disregarded,  are  not  supported  by  the  evi- 
dence. If  the  purpose  of  this  action  is  to 
liave  the  defendant  declared  to  be  a  trustee 
of  the  plaintiff,  then  the  pleadings  do  not  sus- 
tain the  findings  or  decree.  The  reply,  which 
is  the  only  pleading  containing  any  allega- 
tions which  would  tend  to  sliow  that  defend- 
ant became  such  trustee,  alleges  that  such 
relationship  was  constituted  by  virtue  of  two 
written  agreements.  The  only  agreements 
offered  in  evidence  were  the  original  agree- 
ment between  Largey,  O'Rourke,  H.  S.  Clark, 
and  Ruth  V.  Leggat  iu>d  the  supplemental 
agreement  between  Largey  and  Ruth  F.  I<eg- 
gat,  neither  of  which  was  signed  by  the  de- 
fendant, and  neither  of  which  mentions  him 
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fall  far  short  of  establlsbing  or  tending  to 
establish  the  relationship  of  trustee  and  ces- 
tui que  trust  as  between  I-«ggat  and  Largey. 
As  one  of  the  conclusions  of  law,  tbe 
court  declared  the  defendant  to  be  trustee 
ex  malefido,  and  tliat  be  holds  tbe  property 
in  controversy  In  trust  for  tbe  plaintiff, 
O'Rourke,  Clark,  and  Ruth  F.  Leggat;  but 
such  a  conclusion  has  no  support  in  tbe  plead- 
ings whatever.  It  may  be  a  fact  that  de- 
fendant obtained  certain  information,  from 
bis  being  present  with  those  parties,  which. 
In  equity  and  good  conscience,  he  should  not 
be  permitted  to  make  use  of  for  bis  own  bene- 
fit; but  there  is  no  allegation  whatever  in  tbe 
complaint  that  defendant  did  any  such  thing, 
or  that  he  was  in  fact  present  with  the  otber 
parties  named,  or  obtained  any  information 
from  them,  or  that  any  relationship  of  trust 
or  confidence  could  have  been  created  be- 
tween them.  As  we  bave  said,  tbe  only  alle- 
gations with  reference  to  that  subject  are 
found  in  the  reply,  and  those  allegations 
are  that  the  relationship  of  trustee  and  ces- 
tui que  trust  was'  created  between  Leggat 
and  Largey  by  virtue  of  two  written  agree- 
ments; and,  as  we  bave  observed,  those 
agreements  show  potbing  of  the  kind  wlutt- 
ever.  At  most,  the  competent  testimony 
tends  to  show  that,  by  oral  agreement,  Leg- 
gat undertook  to  act  as  agent  for  Largey  in 
attending  tbe  sale  and  in  bidding  for  tbe 
property,  and  that  testimony  tends  to  support 
the  theory  of  tbe  plaintiff  as  disclosed  by  the 
pleadings.  But  neither  tbe  pleadings  nor  tliis 
evidence  would  support  a  decree  for  specific 
performance,  for  the  reason  that  the  terms 
of  tbe  contract  are  too  indefinite.  It  cannot 
t>e  determined  whether  Largey  was  to  furnish 
the  money,  or  whether  Leggat  was  to  do  so— 
whether  Leggat  was  to  take  the  deed  in  tbe 
name  of  Largey,  or  in  his  own  name  and 
transfer  the  property  to  Largey.  If  the  con- 
tract was  that  Leggat  was  to  take  the  deed  in 
his  own  name  and  convey  to  Largey,  then  it 
is  void,  ns  within  the  statute  of  frauds  (sec- 
tion 2342,  Civ.  Code);  Bauman  v.  Holzbausen, 
20  Hun,  505.  Cases  may  be  found  where 
tbe  contract  has  been  taken  out  of  the  stat- 
ute of  frauds,  to  prevent  the  perpetration  of 
a  fraud,  where  one  who  has  an  Interest  in 
land  which  is  alx)ut  to  be  sold  agrees  with 
another  that  the  otber  shall  bid  the  property 
in,  and  hold  it  as  security  for  money  advan- 
ced, and  that  agreement  has  been  consum- 
mated, or,  in  other  instances,  where  there  has 
been  a  part  performance  of  tbe  verbal  agr^- 
ment.  And  there  are  cases  in  which  persons 
somewhat  similarly  situated  as  the  defendant 
In  this  case  have  been  made  trustees  ex  male- 
flcio  of  tbe  property  which  they  purchased  at 
sales  pursuant  to  parol  agreements  with  oth- 
ers who  were  tbe  owners,  or  bad  some  In- 
terest therein,  to  buy  for  such  persons'  ben- 
eat.  But  in  these  cases  tbe  parol  agreement 
was  taken  oat  of  tbe  statute  of  frauds  to 
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terest  in  tbe  property  would  be  deprived  of 
such  interest,  which  it  was  the  object  of  the 
parol  agreement  to  protect  Bauman  v.  Holz- 
bausen, supra.  But  in  this  instance  neither 
Largey  nor  Leggat  Iiad  any  interest  in  tbe 
property.  Largey  advanced  no  money— in 
fact,  did  nothing  towards  carrying  the  verbal 
agreement  into  effect  Upon  this  subject 
the  Supreme  Co>urt  of  New  York  said:  "But 
no  case  can  be  found  where  a  contract  has 
I)een  taken  out  of  the  statute,  in  favor  of  a 
party  who  bad  no  existing  Interest  in  the 
property,  who  liad  done  no  act  of  part  per- 
formance, who  bad  parted  with  nothing  un- 
der tbe  contract,  simply  upon  the  ground 
that  the  other  party  was  guilty  of  a  fraud 
In  refusing  to  perform  his  verbal  agreement. 
That  is  all  there  is  of  this  case,  except  the 
offer  of  performance  by  the  plaintiff.  To 
bold  that  to  be  sufficient  to  take  tbe  case 
out  of  the  statute  would  repeal  It  Care 
must  be  taken  that  this  is  not  done  under 
an  idea  tliat  as  the  statute  was  enacted  to 
prevent  fraud,  it  cannot  Ite  applied  to  cases 
where  it  appears  that  in  a  moral  sense,  a 
party  is  attempting  to  perpetrate  a  fraud. 
A  party  in  no  legal  sense  commits  a  fraud 
by  refusing  to  perform  a  contract  void  by 
its  provisions.  He  has  not,  in  that  sense, 
made  a  contract  and  has  a  perfect  right, 
both  at  law  and  in  equity,  to  refuse  perform- 
ance." Levy  V.  Brush,  45  N.  Y.  589.  At 
most,  the  complaint  alleges,  and  tbe  proof 
tends  to  show,  only  a  violation  of  a  parol 
agreement  on  the  part  of  an  agent;  and  the 
one  gives  rise  to,  and  the  other  supports  noth- 
ing more  than,  an  action  for  damages  for 
the  breach  of  such  contract,  and  this  Is  not 
such  an  action. 

The  findings  are  not  within  the  issues  made 
by  the  pleadings,  and  will  not  support  a  de- 
cree. Dutro  V.  Kennedy,  9  Mont  101,  22  Pac. 
763;  Harris  v.  Lloyd,  11  Mont  300^  28  Pac. 
736,  28  Am.  St  Rep.  475.  If  it  be  said  that 
finding  No.  19,  alwve,  is  responsive  to  tbe  is- 
sues, then,  as  observed  before,  tbe  eridence 
is  insufficient  to  support  that  finding,  even 
assuming  that  tbe  terms  of  the  contract  are 
pleaded  with  sufficient  certainty. 

The  Judgment  and  order  are  reversed,  and 
the  cause  remanded,  with  directions  to  the 
district  court  to  set  aside  the  findings  here- 
tofore made,  and  to  enter  Judgment  for  de- 
fendant for  costs.    Reversed  and  remanded. 

BRANTLY,  O.  J.,  and  MILBUBN,  J,  con- 
cur. 


(30  Hont.  Ill) 

MORRISON  V.  ORNBATTN  et  al. 

(Supreme  Court  of  Montana.    March  14.  1904.) 

PROMISSORY     NOTE  —  COLLECTION     WITHOUT 

SUIT— RIGHT  TO  ATTORNEY'S  FEES. 

1.  Civ.  Code,  §  3996,  as  amended  (Sess.  Laws 
1899,  p.  124),  declares  that  a  negotiable  instru- 

1 1.  See  Bill!  and  Notes,  vol.  1,  Oenl.  Die.  |  tit. 


act  (.Bess.  Lidws  lyva,  p.  zao  proviaes  tnat  tne 
sum  payable  is  certain,  within  the  meaning  of 
the  act,  though  it  is  to  be  paid  "with  costs  of 
collection  or  an  attorney's  fee."  Held,  In  view 
of  these  provisions,  that  a  note  made  payable 
with  reasonable  attorney's  fees  entitles  the 
holder  to  collect  such  fees,  where  the  note  is 
not  paid  at  maturity,  and  it  is  placed  in  the 
hands  of  attorneys  for  collection,  though  it  is 
not  sued. 

2.  The  right  to  collect  attorney's  fees  pur- 
suant to  the  provisions  of  a  mortgage  _  note, 
where  the  note  is  not  paid  and  is  placed  in  the 
bands  of  attorneys  for  collection,  though  the 
note  is  not  sued,  is  not  controlled  by  a  stipula- 
tion in  the  mortgage  for  such  fees  in  case  of 
suit. 

Oommissioners'  Opinion.  Appeal  from 
District  Court,  Fergus  County;  E.  K.  Chea- 
dle,  Judge. 

Action  by  Mary  A.  Morrison  against  Mag- 
gie M.  and  Breck  Ombaun.  Prom  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Plaintiff  commenced  this  action  to  obtain 
judgment  against  defendants  for  the  sum  of 
)i!200,  alleged  to  be  due  upon  a  promissory 
note,  together  witli  an  attorney's  fee,  and 
for  the  foreclosure  of  a  mortgage  given  to 
secure  the  payment  of  the  note.  The  dis- 
trict court  sustained  plalntlfrs  demurrer  to 
defendants'  amended  answer.  Defendants 
have  appealed.  The  note  reads  as  follows: 
"One  year  after  date  we  jointly  and  several- 
ly promise  to  pay  to  the  order  of  Mary  A. 
Morrison  Two  Hundred  Dollars  for  value  re- 
ceived. Negotiable  and  payable  at  the  Ju- 
dith Basin  Bank  in  Lewistown,  Montana, 
with  interest  from  date  at  the  rate  of  twelve 
per  cent  per  annum  until  paid,  and  reasona- 
ble Attorney's  fees.  The  makers  and  en- 
dorsers hereby  waive  presentment,  demand, 
protest  and  notice  thereof."  The  mortgage 
provided  for  the  payment  of  the  "costs  and 
charges  of  foreclosure  suit,  including  reason- 
able counsel  fees  to  be  fixed  and  allowed  by 
the  court"  Some  months  after  the  maturity 
of  the  note,  and  prior  to  the  commencement 
of  this,  suit,  Messrs.  Cort  &  Worden,  attor- 
neys for  plaintiff,  in  whose  hands  the  note 
had  been  placed  for  collection,  demanded 
payment  thereof  from  defendants.  Thereup- 
on defendants  tendered  to  said  attorpeys  the 
amount  of  principal  and  interest  then  due  on 
the  note,  together  with  $17  which  plaintiff 
had  paid  out  for  insurance  on  the  mortgaged 
property,  amounting  to  $251  in  all.  The  at- 
torneys demanded  in  addition  thereto  the 
sum  of  $20  as  an  attorney's  fee.  This  sum 
the  defendants  refused  to  pay.  In  order  to 
keep  their  tender  good,  they  deposited  the 
$251  in  the  Judith  Basin  Bank  to  plaintiff's 
credit,  and  gave  her  notice  thereof,  as  pro- 
vided by  section  2035,  Civ.  Code.  The  de- 
fendants pleaded  this  tender  in  their  amend- 
ed answer. 

Blackford  &  Blackford  and  P.  W.  Mettler, 
for  appellants.  Cort  &  Worden  and  H.  & 
Hepner,  for  respondent. 


for  the  collection  of  the  note?  Counsel  for 
defendants  contend  that  the  attorney's  fee 
was  payable  only  ta  the  event  of  suit  brought 
to  enforce  collection  of  the  note.  The  precise 
point  lias  not  heretofore  been  before  this 
court.  Bank  of  Commerce  t.  Faqna,  U 
Mont  285,  28  Pac.  291,  14  L.  R.  A.  588,  28 
Am.  8t  Rep.  461,  and  Stadler  v.  First  Na- 
tional Bank,  22  Mont  190,  56  Pac.  Ill,  74 
Am.  St.  Rep.  5S&,  were  cases  constming  the 
negotiability  of  notes  containing  stipulations 
providing  for  the  payment  of  attorney's 
fees  in  the  event  of  suit  It  has  been  a  moot- 
ed question  as  to  whether  stipulations  for 
the  payment  of  attorney's  fees  in  addition 
to  the  amount  of  the  principal  and  interest 
due  on  the  note  are  valid.  A  majority  of 
the  courts  seem  to  hold  the  affirmative,  while 
others  say  such  contracts  are  usurious  and 
against  public  policy.  See  discussion  in  note 
to  Kittermaster  v.  Brossard,  55  Am.  St.  Rep. 
437;  Stanford  v.  Coram,  26  Mont  285,  67 
Pac.  1005.  When  the  note  was  executed, 
and  at  the  time  of  the  trial,  the  contract 
was  controlled  by  the  terms  of  section  3990 
of  the  Civil  Code,  as  amended  (Sess.  Iawb 
1809,  p.  124),  which  prescribes:  "A  negotia- 
ble instrument  may  contain  a  pledge  of  a 
collateral  security,  with  authority  to  dispose 
thereof,  also  a  provision  for  reasonable  at- 
torney fee  or  l)oth."  The  terms  of  the  sec- 
tion Imply  that  the  attorney's  fee  may  be  col- 
lected without  suit,  t)ecause  it  provides  that 
the  negotiable  instrument  may  contain  a 
pledge  of  collateral  security,  with  authority 
to  dispose  thereof,  and  this,  of  course,  means 
without  suit.  The  payment  of  the  attorney's 
fee  provided  for  in  the  note  now  In  litigation 
is  recoverable  only  in  case  the  note  be  not 
paid  at  maturity.  Such  is  the  evident  and 
reasonable  Interpretation  of  the  language  em- 
ployed. The  note  is  payable  one  year  after 
date,  with  interest  from  date.  Presentment, 
demand,  protest,  and  notice  are  waived.  "On 
the  principle  of  noscitur  a  sociis,  it  clearly 
follows  that  the  agreement  to  pay  attorney's 
fees  could  only  become  operatti'e  after  the 
bin  had  been  dishonored."  Farmers'  Na- 
tional Bank  v.  Sutton  Mfg.  Co.,  52  Fed.  191. 
3  C.  C.  A.  1,  17  L.  R.  A.  595.  Incidentally 
It  is  well  to  note  that  the  Legislature,  since 
the  case  before  us  was  tried  in  the  court 
below,  has  passed  an  act  intended  to  estab- 
lish a  law  uniform  with  the  laws  of  other 
states  relating  to  negotiable  instruments, 
^ection  2  of  the  act  provides  that  the  sum 
payable  by  the  terms  of  a  negotiable  instru- 
ment is  certain,  within  the  meaning  of  the 
act.  although  it  is  to  be  paid  "with  costs  of 
collection  or  an  attorney's  fee,  in  case  pay- 
ment shall  not  be  made  at  maturity."  Sess. 
Laws  1903,  p.  237.  Almost  the  identical 
question  now  presented  to  the  court  was 
passed  on  in  Monroe  v.  Staser  (Ind.  App.) 
32  N.  E.  503.  In  that  case  the  court  held 
that  an  agreement  to  pay  attorney's  fees  cor- 


the  maker,  whether  suit  be  brought  or  not 
On  rehearing  the  first  decision  was  approv- 
ed. Monroe  y.  Staser  (Ind.  App.)  33  K.  B. 
663. 

In  the  case  at  bar  It  is  disclosed  .by  de- 
fendants' amended  answer  that  Messrs.  Cort 
&  Worden  were  attorneys  for  plain tift;  that, 
prior  to  the  time  the  tender  was  made,  they 
demanded  payment  of  the  note  from  defend- 
ants; that  the  note  was  long  past  due;  and 
that  the  defendants  did  not  tender  any  sum 
whatever  as  an  attorney's  fee.  Inasmuch  aa 
defendants  failed  to  tender  any  sum  as  an 
attorney's  fee,  we  are  not  called  upon  to  ex- 
press an  opinion  as  to  whether  the  fee  de- 
manded by  the  attorneys  for  plaintiff  was  a 
reasonable  one;  nor  is  it  contended  by  de- 
fendants that  Messrs.  Cort  &  Worden  are  not 
attorneys  at  law,  and  we  therefore  need 
not  determine  whether  the  word  "attorney" 
means  any  other  attorney  than  an  attorney  at 
law.  Attorneys  at  law  usually  undertake 
to  collect  the  sums  due  on  promissory  notes, 
as  a  part  of  the  business  of  their  profession, 
and  it  appears  that  they  were  doing  so  In 
this  case.  Defendants'  answer  shows  that 
they  demanded  a  collection  fee.  The  Court 
said  In  Monroe  v.  Staser,  supra:  "When  a 
party  executing  a  note  containing  an  uncon- 
ditional agreement  to  pay  attorney's  fees, 
whether  tlie  amount  is  stated  per  cent,  or 
undetermined,  has  failed  to  meet  his  obliga- 
tion when  due,  and  the  payee.  In  good  faith, 
and  because  he  deems  It  necessary  so  to  do 
in  order  to  enforce  collection,  places  the 
note  in  the  hands  of  an  attorney  at  law  for 
collection,  who  renders  professional  serv- 
ices in  and  about  the  collection  thereof, 
either  by  suit  or  otherwise,  he  must  pay,  in 
addition  to  the  principal  and  interest,  such 
reasonable  attorney's  fees  as  shall  be  suffl- 
cieutly  adequate  to  compensate  him  for  the 
services  rendered.  In  order  to  discharge  the 
obligation.  In  no  event,  however,  shall  he 
be  liable  for  a  greater  per  cent,  than  that 
stipulated  in  the  contract,  where  the  per 
cent,  is  stated;  but,  when  unlimited,  then 
he  shall  pay  a  reasonable  attorney's  fee. 
As  above  stated,  the  right  to  collect  an  attor- 
ney's fee  from  a'  defaulting  payor  does  not 
depend  upon  the  institution  and  prosecu- 
tion of  a  suit,  but  rather  upon  the  question 
as  to  whether  or  not  professional  services 
have  been  rendered  by  an  attorney  at  law 
In  or  about  the  collection  of  the  principal 
of  the  obligation  containing  the  stipulation 
for  attorney's  fees.  In  this  case  the  question 
is  not  presented  as  to  the  extent  of  appel- 
lees' liability  for  attorney's  fees,  but  simply 
whether  or  not  the  appellees  are  liable  to 
pay  any  attorney's,  fees."  In  our  opinion, 
the  above  quotation  correctly  sums  up  the 
law  applicable  to  the  matter  now  under  con- 
sideration. The  stipulation  respecting  an  at- 
torney's fee  is  Intended  for  the  benefit  of  the 
payee.    It  may  often  happen  that  the  payee, 


total  amount  of  interest  due  upon  the  note 
to  enforce  its  collection.  Some  courts,  how- 
ever, assert  that  the  attorney's  fee  clause  in 
promissory  notes  is  really  beneficial  to  the 
payor,  as  it  tends  to  make  him  more  punc- 
tual. They  say  that.  If  he  knows  he  will  be 
compelled  to  assume  an  additional  burden 
in  case  he  falls  to  redeem  the  paper  at  ma- 
turity, he  will  be  careful  to  prevent  its  dis- 
honor. On  the  other  hand,  it  may  be  safely 
said  that  a  very  large  number,  if  not  a  ma- 
jority, of  those  who  give  notes,  are  unable 
to  meet  them  at  maturity.  Upon  these  the 
attorney's  fee  provision  may  work  a  hard- 
ship, and  for  them  no  remedy  can  be  sug- 
gested so  long  as  our  present  statute  ob- 
tains. What  they  need  is  a  preventive.  They 
should  not  sign  notes  containing  such  a  pro- 
vision. "It  may  be  proper  to  add  that,  as 
contracts  for  the  payment  of  attorney's  fees 
are  only  upheld  upon  the  ground  that  they 
are  a  reasonable  indemnity  against  loss  ac- 
tually and  necessarily  occasioned  by  the  fail- 
ure of  the  payor,  it  follows  that  where  ex- 
penses are  unnecessarily,  or  where  none  are 
actually.  Incurred,  the  contract  cannot  be 
enforced.  Kennedy  v.  Richardson,  70  Ind. 
524;  Billlngsley  v.  Dean,  11  Ind.  331.  The 
stipulation  for  the  payment  of  attorney's 
fees  only  becomes  operative  when  expenses 
have  been  actually  and  necessarily  Inctured 
In  the  employment  of  an  attorney  for  the  en- 
forcement of  collection,  consequent  upon  the 
failure  of  the  payor  to  keep  his  engagement, 
and  then  only  to  the  extent  of  the  expense 
actually  paid  or  to  be  paid,  or  reasonably 
chargeable."  Goss  v.  Bowen,  104  Ind.  207, 
2  N.  B.  701. 

But  it  is  also  contended  by  counsel  for 
defendants  that  the  note  and  mortgage  must 
be  construed  togetlier,  and,  as  it  was  pro- 
vided in  the  mortgage  that  an  attorney's 
fee  might  be  allowed  in  case  of  suit,  that 
stipulation  is  controlling,  in  preference  to 
the  one  contained  in  the  note.  Not  so.  In 
executing  the  note  and  mortgage,  the  parties 
must  have  contemplated  these  three  possi- 
bilities: That  the  note  might  be  paid  at  ma-, 
turity;  that  it  might  be  collected  after  ma- 
turity by  an  attorney  without  suit;  that  It 
might  be  collected  after  maturity  by  a  suit 
Including  a  foreclosure  of  the  mortgage.  The 
provision  for  an  attorney's  fee  In  the  mort- 
gage was  therefore  only  cumulative. 

It  occurs  to  us  that  the  defendants  have 
no  cause  to  complain  because  the  plaintiff  en- 
deavored to  collect  the  amount  of  the  note 
without  suit  It  was  to  the  Interest  of  both 
parties  that  It  be  paid  without  litigation. 
When  the  plaintiff  placed  the  note  in  the 
bands  of  her  attorneys  for  collection,  the 
evident  purpose  was  to  collect  the  amount 
due  thereon  without  the  expense  of  a  suit, 
and  the  attorney's  fee  charged  would  in  such 
case  be  much  less  than  would  be  assessable 
in  case  of   suit    Defendants   had   violated 


commenced  on  toe  note  uumeoiateiy  alter 
maturity,  at  the  option  of  plaintiff.  Defend- 
ants would  then  have  been  subjected  to  a 
much  heavier  attorney's  fee  than  that  asked, 
together  with  considerable  coiirt  C03t8.  Plain- 
tiff ought  not  now  to  be  compelled  to  pay  the 
costs  and  charges  of  collection  merely  be- 
cause, In  the  first  instance,  she  adopted  the 
course  least  expensive  to  defendants. 

It  follows  that  the  Judgment  should  be  af- 
firmed. 

CIAXBEKQ,  O.  C,  and  POORMAN,  a.  con- 
cur. 

FEB  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 

(30  Hont  96) 

STATE  ex  re!.  BOSTON  &  MONTANA  CON- 
SOL.  COPPER  &  SILVER  MIN.  CO.  et 
al.  v.  DISTRICT  COURT  OF  SECOND  JU- 
DICIAL DIST.  et  al, 

(Supreme  Court  of  Montana.    March  14,  1901.) 

INJCNCTION— TRESPASS     ON     LAND— DETERMI- 
NATION OF  TITLE— EVIDENCE 
—SUFFICIENCY. 
1.  In  a  proceeding  to  punish  for  contempt  in 
'riolating  an  injunction  restraining  defendants 
from  working  mining  properties  decreed  to  be 


tive,  and  based  on  projections  made  on  conci'i- 
sions  from  facts  observed  in  workings  remo\> 
from  the  points  in  controversy.  Held  not  suffi- 
cient to  sustain  a  conviction. 

2.  Plaintiff  in  an  action  for  an  injunction  to- 
restrain  trespass  on  a  mining  claim  alleged  that 
another  cause  of  action,  which  was  stricken 
from  the  complaint,  was  for  damages  for  tres- 
passes on  veins  lying  south  of  the  vein  with  ref- 
erence to  wWch  injunction  was  souglit,  and  the 
court  found  all  the  issues  for  plaintiff.  On  a 
subsequent  proceeding  to  punish  defendants  for 
violation  of  the  injunction  the  evidence  showed 
that  the  veins  with  reference  to  which  the  in- 
junction was  alleged  to  have  been  disoijeyed 
were  the  only  ones  south  of  the  vein  involved 
in  the  injunction  suit.  Held,  that  the  title  to 
these  veins  was  not  determined  by  the  injunc- 
tion suit. 

3.  Contempt  proceedings  for  violation  of  as 
injunction  restraining  trespasses  on  mining  prop- 
erty cannot  be  resorted  to  for  the  purpose  of 
determining  the  title  to  veins,  the  ownership  of 
which  was  not  determined  in  the  injonctioa 
suit. 

Application  for  a  writ  of  supervisory  control 
by  the  state,  on  the  relation  of  the  Boston 
&  Montana  Consolidated  Copper  &  Silver 
Mining  Company  and  others,  against  the  Dis- 
trict Court  of  the  Second  Judicial  District  of 
the  State  of  Montana  and  another,  to  vacate 
an  order  adjudging  relators  gnllty  of  con- 
tempt.   Order  vacated. 

The  following  are  the  diagrams  referred  t» 
In  the  opinion: 


DIAGRAM  I. 


pose  of  baying  vacated  an  order  of  tbe  dis- 
trict court  of  Silver  Bow  county  adjudging 
tbe  relators  guilty  of  constructive  contempt 
In  violating  the  injunction  contained  In  the 
decree  In  the  cause  entitled  "Montana  Ore 
Pur.  Co.  T.  Boston  &  Montana  C.  C.  &  S. 
M.  Co.,"  referred  to  In  this  proceeding  as  tbe 
"Pennsylvania  Case."  That  cause  was  here- 
tofore before  this  court  on  appeal,  and  the 
decree  entered  by  the  district  court  in  favor 
of  the  plaintiff  was  modified  and  affirmed. 
27  Moot.  288,  70  Pac.  1114;  27  Mont  536,  71 
Pac.  1005. 

It  Is  charged  in  tbe  affidavit  filed  in  tbe 
district  court  that  the  relator  corporation  and 
its  co-relators,  its  agents,  are  or  have  been 
engaged  in  mining  and  removing  ore  from 
certain  of  tbe  veins  awarded  by  tbe  decree 


have  been  removing  ores  from  tbe  veins,  but 
that  tbey  are  embraced  in  tbe  decree  is  con- 
troverted. Tbe  veins  In  controversy  arc 
known  in  tbe  litigation  between  tbe  corpora- 
tions in  tbe  Pennsylvania  case  as  Nos.  3,  10, 
and  7  of  tbe  Pennsylvania  lode  claim,  al- 
leged by  tbe  plaintiff  to  be  parts  of  the  dis- 
covery vein  of  tbe  Karus-Johnstown  claim  up- 
on Its  dip  beneath  tbe  surface  of  tbe  Penn- 
sylvania. After  a  hearing  in  the  district . 
court  all  tbe  relators  were  adjudged  guilty, 
and  were  each  sentenced  to  pay  a  fine  of 
^00. 

Tbe  decree  in  the  Pennsylranla  case,  as 
modified  by  this  court,  describes  the  discov- 
ery vein  of  tbe  Jobnstown-Uarus  claim  as 
having  its  apex  witbin  tbe  surface  bound- 
aries of  that  claim,  as  crossing  both  tbe  par- 
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surface  of  the  rennsylvania  claim  on  the 
700-foot  level  of  the  Karus  in  No.  10  winze, 
in  raise  27  from  tlie  700-foot  level  to  the 
400-foot  level  and  above,  and  in  upraise  24 
from  what  Is  known  as  the  400-foot  level 
of  the  Snohomish  or  COO-foot  level  of  the 
Rarus  to  its  apex  in  the  plaintiff's  ground. 
This  vein  and  the  two  lying  to  the  north 
having  their  apices  within  the  plaintiffs 
boundaries  were  adjudged  to  belong  to  the 
plaintiff  to  their  lowest  depths  between  par- 
allel planes  extending  perpendicularly  down- 
ward, one  through  the  east  end  line  of  the 
Pennsylvania  claim,  and  the  other  through 
the  mo^t  westerly  point  of  the  conveyed  por- 
tion of  the  Johnstown  claim,  and  designated 
in  the  diagram  accompanying  the  opinion  on 
rehearing  by  this  court  as  line  "E    Q."    27 


immediately  to  the  south  are  very  extensiTe. 
They  are  illustrated  by  numerous  maps,  sec- 
tions, and  models  submitted  with  the  record 
in  this  case.  To  undertake  to  follow  the  wit- 
nesses who  testified  at  the  hearing  by  the 
aid  of  these  maps,  models,  etc.,  through  the 
1,500  pages  of  evidence  in  the  record,  much 
of  which  was  given  by  experts,  and  is  ex- 
tremely technical  in  character,  and  in  tliis 
way  to  give  a  delinite  idea  of  the  controver- 
sy, would  be  a  hopeless  task.  For  present 
purposes  a  sufficiently  clear  idea  of  it  may 
be  obtained  from  the  accompanying  diagrams 
illustrative  of  the  contending  claims. 

Diagram  1  shows  the  po.sition  of  the  dis- 
covery vein  in  the  Rarus  and  .Johnstown 
ground  at  the  surface.  The  veins  in  con- 
troversy are  those  indicated  at  the  extreme 
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IV,  ana  i.  xoe  oiagram  bdows  approximaie- 
ly  the  position  of  Uiese  veins  as  tbey  arc 
illustrated  in  the  testimony  of  the  witnesses, 
at  or  near  the  600-foot  level  of  the  Pennsyl- 
vania workings  from  the  Pennsylvania  shaft, 
which  is  located  near  the  letter  "B"  at  the 
end  of  the  line  B  B  in  ground  immediately 
south  of  the  Pennsylvania  claim.  This  level 
corresponds  in  depth  substantially  with  level 
900  of  the  Itarus  workings  from  a  shaft  which 
Is  near  the  letter  "A"  in  the  Barus  ground 
at  the  north  end  of  the  line  marked  "A  A." 
The  vein  marked  "No.  11"  is,  according  to 
plaintiff's  contention,  the  discovery  vein  as 


vein  ana  in  lue  leveis  aoove  wnere  ii  over- 
tops 7  and  10,  as  hereafter  pointed  out.  Its 
contention  is,  and  in  its  evidence  it  attempt- 
ed to  show,  that  the  discovery  vein  of  the 
Rarus-Jobnstown,  on  its  descent  into  the 
earth,  has  a  flat  dip  not  exceeding  45°  to  50', 
and  overtopping  and  cutting  off  the  veins 
designated  as  "Enargite,  Nos.  10  and  7," 
unites  with  No.  3  vein  on  the  dip  along  a  line 
begrinnlng  near  the  southeast  comer  of  the 
Pennsylvania  claim,  and  declining  below  the 
horizon  toward  the  west  at  a  very  flat  angle. 
It  contends  that  veins  No.  7  to  No.  3,  inclu- 
sive,  also  unite  on  the  strike  with  the  dlscov- 
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ery  vein  near  the  southeast  comer  of  the 
Pennsjivanla  claim,  and  thence  pass  out  as 
one  vein  toward  the  east.  This  contention 
is  illustrated  approximately  by  Sections  A 
and  B  B. 

Section  A  Is  intended  to  represent  a  section 
of  the  countrj'  made  by  a  plane  passing  per- 
pendicularly downward  along  the  heavy  line 
A  A  on  diagram  1,  which  follows  substantial- 
ly  the  direction  of  upraise  24  from  the  sur- 
face down  to  the  600-foot  level  of  the  Penn- 
sylvania workings  at  the  point  Y.  Upraise 
24.  called  indifferently  "Winze  24"  and  "Up- 
raise 24,"  according  to  the  plaintiff's  conten- 
tion, follows  the  discovery  vein  ftom  the 
surface  to  the  600-foot  level  of  the  Pennsyl- 
vania. It  is  conceded  that  a  short  distance 
west  of  the  plane  of  this  section  vein  No.  3, 
or  a  branch  of  It,  passes  up  beyond  the  line 
of  union,  and  has  its  apex  within  the  Penn- 
sylvania surface  boundaries.  It  has  been  ex- 
tensively mined  by  the  relator  corporation  by 
many  levels  below  this  line,  and  In  ground 
to  the  south  of  the  Pennsylvania,  and  for  at 
least  two  levels  above,  all  along  from  the 
line  designated  on  diagram  1  as  the  "Supreme 
Court  Line"  to  the  point  of  union  toward  the 
«ast.  It  has  a  dip  of  80°  to  85°,  and,  while 
it  has  not  been  followed  from  below  Into  the 
Pennsylvania  ground,  the  witnesses  all  agree 
that  its  apex  will  be  found  within  the  bound- 
aries of  that  claim. 

Section  B  B  Illustrates  this  condition  In 
part,  the  short  vertical  vein  passing  upward 
from  the  600-foot  level  in  the  Pennsylvania 
where  the  two  veins  actually  unite  on  the 
dip  being  a  portion  of  vein  No.  3.  This  sec- 
tion was  made  along  the  broken  line  B  B  B 
(diagram  1),  and  through  workings  along 
that  line.  So,  while  it  appears  to  be  a  plane 
nection,  it  In  fact  distorts  the  dip  of  the  al- 
leged overtopping  vein,  so  as  to  make  it  ap- 
pear much  flatter  than  it  really  i&  Besides, 
it  has  projected  upon  It,  from  the  west,  work- 
ings which  extend  along  the  direction  of  tlie 
line  B  B  (diagram  1).  Following  on  the  plan, 
map,  and  models  the  points  of  exposure  of 
the  discovery  vein  beneath  the  surface  of  the 
Pennsylvania  claim  as  designated  in  the  de- 
cree, they  indicate  that  this  vein  passes 
across  the  Pennsylvania  claim  In  the  general 
direction  of  No.  11  vein,  at  an  angle  north, 
60°  to  70°  west.  This  condition  the  plaintiff 
seeks  to  conform  to  its  theory  of  a  union  be- 
tween this  vein  and  No.  3  on  the  dip  by  tes- 
timony of  witnesses— based  partly,  as  it  as- 
serts, upon  actual  development  of  the  vein 
at  various  points  below  the  points  mentioned 
in  the  decree,  and  partly  upon  projections 
through  undeveloped  ground— that,  as  the 
vein  descends  into  the  earth,  the  dip  becomes 
much  flatter.  To  Illustrate:  The  witnesses 
.testify  tiiat  the  vein  has  been  developed  by 
workings  along  the  line  B  B  in  territory  be- 
tween the  fault  fissures  to  the  west,  as  shown 
m  Section  C.  These  are  projected  to  the 
■east  upon  Section  B  B,  and  with  reference 
to  them  some  of  the  witnesses  express  the 


opinion  that,  if  the  vein  extends  from  cross- 
cut 754  (Section  B  B)  on  the  dip  It  appears 
to  have  in  these  workings,  it  will  intercept 
Na  3  vein  in  the  Pennsylvania  workings. 
The  portion  of  the  vein  extending  from  this 
crosscut  downward  is  projected  through  un- 
developed country. 

Section  C  is  designed  to  represent  the  con- 
ditions along  the  line  marked  "Supreme  Court 
Ldne"  on  diagram  1.  It  Illustrates  the  con- 
tention of  the  relators.  On  this  section  the 
hanging  wall  of  the  discovery  vein  of  the 
Rarus-Johnstown,  as  fixed  in  the  decree,  is 
designated  "Hanging  Wall."  This  is  intend- 
ed to  show  the  dip  of  the  vein  along  that 
line,  just  as  24  raise  is  intended  to  show  it 
on  Section  A.  The  other  points  mentioned 
In  the  decree  along  the  strike  of  the  vein 
between  these  limits  indicate  the  coarse  of 
the  strike  of  the  vein  across  the  Pennsyl- 
vania claim  at  the  depth  to  which  develop- 
ment had  been  made  at  the  date  of  the  de- 
cree. The  lines  passing  diagonally  across  the 
face  of  the  section,  and  from  left  to  right, 
apparently  cutting  the  veins.  Indicate  two 
parallel  fault  fissures  descending  through  the 
Pennsylvania  ground  toward  the  northwest 
at  an  angle  of  about  50°  below  the  horizon. 
These  are  supposed  to  reach  the  surface  near 
the  east  end  line  of  the  Penn^lvania. 

The  contention  of  the  relators  Is  that  Noe. 
10,  7,  and  3  veins  are  distinct  and  separate 
to  the  west  of  the  point  of  onion,  having 
their  tops  or  apices  within  the  Pennsylvania 
surface,  and  ending  against  the  fault  fissures 
toward  the  west,  and  coming  to  the  surface 
toward  the  extreme  eastern  portion  of  the 
claim.  They  contend  that  No,  11  is  a  sep- 
arate and  distinct  vein  from  the  discovery 
vein;  that  it  cuts  off  on  dip  and  strike  all 
other  veins  that  come  in  contact  with  it; 
that  It  is  parallel  on  Its  strike  and  dip 
throughout  with  No.  7;  that  the  latter,  on 
its  strike  toward  the  east,  unites  with  Nos. 
10  and  3,  and  passes  out  Into  the  territory 
toward  the  east  from  20  to  25  feet  south  of 
No.  11  (diagram  1);  that  No.  11  also  passes 
out  In  the  same  direction,  not  coming  Jn  con- 
tact anywhere  with  No.  7  or  10,  either  on 
the  dip  or  strike;  that  it  has  a  dip  of  about 
80°;  that  the  discovery  vein  on  its  dip  over- 
tops the  enargite  vein,  and,  passing  down  be- 
hind No.  11  to  about  the  400-foot  level  of  the 
Snohomish,  or  the  600  of  the  Karus,  is  there 
cut  off  by  No.  11,  and  does  not  again  appear 
in  the  lower  workings;  and  that  No.  11  shoidd 
appear  upon  Section  A  as  extending  upward 
from  the  Snohomish  400-foot  level.  -  It  Is  fur- 
ther contended  that  this  vein  is  different  in 
many  of  its  characteristics  from  any  of  the 
other  veins  in  the  vicinity,  In  that  it  is  be- 
tween parallel  clay  seams,  is  exceedingly 
uniform  in  both  dip  and  strike,  has  been 
developed  both  above  and  below  the  point  of 
imion  with  the  discovery  vein,  and  by  its 
peculiar  characteristics  is  readily  recognized 
and  traced.  It  is  said  that  the  union  between 
vein  No.  11  and  the  discovery  vein  Is  clearly 
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Indicated  by  the  difference  in  dip  of  the  two, 
as  well  as  by  actual  development  in  the 
ground.  It  is  further  claimed  that  vein  No. 
7  Is  separated  from  vein  No.  11  by  country 
roclc  varying  in  tlilckness  from  25  to  40  feet, 
entirely  free  from  mineralization  of  any  kind. 
Upon  tliese  facts  Is  founded  the  further  con- 
tention that  none  of  the  veins  in  controversy 
were,  or  could  have  been,  within  the  issues 
determined  by  the  decree  in  the  Pennsylvania 
case. 

A.  J.  Shores,  0.  V.  Kelley,  and  Forbls  & 
Bvans,  for  relators.  J.  M.  Denny,  tor  re- 
spondents. 

BRANTLY,  C.  J.  (after  stating  the  facta). 
It  is  apparent  from  the  foregoing  statement 
of  the  contentions  of  the  parties  as  to  the 
physical  facts  touching  the  situation  of  the 
veins  In  controversy  that  there  la  a  wide 
difference  between  them  as  to  their  relative 
rights.  If  the  plain tifTs  contention  be  sus- 
tained, then  veins  7  and  10  certainly  belong 
to  it,  and  the  relators  were  properly  convict- 
ed, whatever  conclusion  might  be  reached  as 
to  the  ownership  of  vein  No.  8  below  the 
alleged  union  on  the  dip  between  it  and  the 
discovery  vein.  On  the  other  hand.  If  the 
relator  corporation  be  upheld  in  its  claim, 
veins  3,  7,  and  10  belong  to  It,  and  the  Judg- 
ment of  conviction  may  not  stand.  It  is  not 
proper  for  this  court  In  this  proceeding  to 
analyze  the  evidence  touching  the  question 
of  ownership,  or  to  express  any  opinion  there- 
on. The  theory  upon  which  the  plaintiff  pro- 
ceeded, and  in  which  it  was  sustained  in 
the  district  court,  Is  that  the  decree  in  the 
Pennsylvania  .case  embraced  these  veins, 
though  It  does  not  specifically  describe  them, 
because  developments  made  subsequent  to 
its  rendition  demonstrate  that  they  are  parts 
of  the  veins  specifically  described.  As  to 
veins  7  and  10,  and  the  portion  of  3  eastward 
of  where  It  unites  with  the  discovery  vein 
on  the  strike,  the  plaintift  says  the  facts  are 
conclusive.  To  determine  the  correctness  of 
this  claim  requires  an  examination  of  the  is- 
sues Involved  in  that  cause,  and  an  ascer- 
tainment of  what  falls  within  the  description 
contained  in  the  decree.  We  have  set  forth 
in  the  statement  the  substance  of  the  descrip- 
tion. It  does  not  extend,  in  terms,  to  any 
ether  vein  or  veins  involved  In  the  contro- 
versy than  the  discovery  'vein  and  those 
which  appear  to  the  north.  It  designates 
only  certain  points  along  the  dip  and  strike 
of  the  former,  and  declares  the  plaintifF  to 
be  the  owner  of  It  to  the  depths.  It  doeS' 
not  refer  to  any  vein  or  veins  to  the  south, 
nor,  though  it  has  Incorporated  in  it  the  find- 
ln|^  of  fact  made  by  the  court,  does  it  refer 
Indirectly  to  any  such  veins.  This  would  not 
matter  if  the  evidence  tended  merely  to 
show  trespass  by  the  defendant  corporation 
upon  the  same  vein  or  veins  at  lower  depths. 
Snbeeqnent  developments,  however,  tend  to 
cbow  conditions  which  could  not  have  been 
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contemplated  by  the  parties  or  the  court  at 
the  time  the  decree  was  rendered.  For  il- 
lustration: No.  3  vein  Is  not  mentioned  in 
the  decree,  yefthe  facts  adduced  at  the  hear- 
ing tend  to  show  that  it  has  its  apex  In  the 
soutliern  part  of  the  Pennsylvania  claim.  To 
determine  its  ownership  would  require,  upon 
proper  issues,  a  determination  of  the  ques- 
tion where  the  apex  actually  Is,  as  well  as 
the  fact  of  the  union  between  it  and  the  dis- 
covery vein,  and  also  the  relative  priorities 
of  the  dates  of  the  Pennsylvania  and  Johns- 
town-Rarus  locations.  This  determination 
would  also  require  a  consideration  and  deter- 
mination of  the  fact  whether  or  not  the  al- 
leged overtopping  vein  is  identical  with  the 
discovery  vein,  for  upon  a  determination  of 
these  and  other  facts  would  depend  the  own- 
ership of  the  united  vein.  There  would  be 
involved,  also,  an  Inquiry  whether  the  de- 
fendant corporation  has  extralateral  rights 
upon  No.  3  vein.  If  there  is  in  fact  no  union 
between  these  veins,  then  the  defendant  cor- 
poration is  without  question  the  owner  of  No. 
3  vein.  If  there  Is  a  union  of  them  on  their 
strike  toward  the  east,  and  they  become  one 
from  that  point,  still  this  does  not  determine 
the  ownership  of  No.  3  to  the  west  of  the 
point  of  union— the  very  portion  of  it  where 
the  alleged  trespasses  have  occurred.  It  may 
be  said,  also,  of  the  other  two  veins  in  con- 
troversy, that,  If  their  apices  are  to  be  found 
In  the  Pennsylvania  claim  as  they  rise  up 
to  the  fault  or  surface  to  the  south  of  the 
discovery  vein,  or  vein  .No.  11,  according  to 
the  theory  of  the  relators,  then  they  are  the 
property  of  the  relator  corporation.  It  can- 
not be  said  of  the  evidence  that  it  demon- 
strates the  plaintiff's  ownership  of  any  of 
these  veins.  This  court  would  hesitate  to 
so  find  upon  the  facts  in  this  record,  even 
in  an  action  brought  for  the  purpose  of  de- 
termining the  question  of  ownership.  Much 
of  it  is  speculative  in  character,  and  is  based 
upon  projections  made  upon  conclusions  from 
facts  observed  In  workings  remote,  in  some 
instances,  by  hundreds  of  feet  from  the  par- 
ticular points  in  controversy.  Under  these 
circumstances  the  conviction  should  not  be 
sustained. 

One  fact,  however,  appearing  from  the  rec- 
ord of  the  Pennsylvania  case,  demonstrates 
that  the  action  of  the  district  court  in  this 
proceeding  cannot  be  Justified.  The  plead- 
ings presenting  the  issues  In  the  Pennsyl- 
vania case  were  Introduced  in  evidence. 
From  them  It  Is  apparent  that  the  points  in 
controversy  here  were  not  involved  in  the 
action,  and  therefore  could  not  have  been 
embraced  by  the  decree.  At  the  close  of  the 
evidence  the  plaintiff  asked  and  obtained 
leave  to  amend  the  complaint.  The  amend- 
ment was  made.  This  required  an  amend- 
ment to  the  answer,  which  set  up  the  fact, 
as  matter  in  abatement  of  the  action  (see 
statement  preceding  (pinion  In  Mont.  Ore 
Pur.  Co.  V.  B.  &  M.  O.  C.  &  S.  M.  Co.,  27 
Mont  288.  70  Pac.  1114),  that  the  suit  had 
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upou  iDe  points  in  coniroversy  in  ine  acuon, 
and  equitable  relief  bad  been  sought  only  as 
ancillary  to  the  law  action;  and  that,  as  the 
action  bad  been  dismissed  as  to  the  count 
for  damages,  the  count  for  ancillary  relief 
should  also  be  dismissed.  A  count  for  dam- 
ages set  up  In  the  original  complaint  had,  as 
a  matter  of  fact,  been  dismissed,  and  the 
defendant  tlius  sought  to  have  the  action 
abate  as  a  whole.  The  replication  of  the 
plaintUF  to  this  answer  contained  the  follow- 
ing: "And  plaintiff  denies  that  at  the  time 
of  the  commencement  of  this  action  it  com- 
menced an  action  at  law  to  recover  from  the 
defendant  for  alleged  trespass  upon  the  veins 
claimed  in  this  action  by  the  plaintiff,  or 
that  it  made  the  allegations  therein  which 
are  stated  In  defendant's  answer  to'  plain- 
tiff's amendments  to  its  complaint,  but  avers 
the  fact  to  be  that  at  the  time  of  the  com- 
mencement of  tills  action  there  were  included 
in  the  complaint  two  causes  of  action— one 
at  law  for  the  recovery  of  damages  for  ores 
extracted  by  the  defendant  from  veins  with- 
in the  Pennsylvania  lode  claim,  which  were 
alleged  to  have  their  tops  or  apices  in  the 
Johnstown  lode  claim,  and  the  parcel  of 
ground  owned  by  the  plaintiff;  that  said 
veins  referred  to  in  said  cause  of  action  lie 
far  to  the  south  of  the  veins  which  have 
been  developed  by  the  workings  made  by 
the  plaintiff  within  the  Pennsylvania  lode 
claim."  Inasmuch  as  the  court  found  all  the 
issues  for  the  plaintiff,  and  the  evidence  In 
this  record  shows  conclusively  that  these 
veins  are  the  only  ones  within  the  Pennsyl- 
vania claim  south  of  the  discovery  vein,  it 
is  manifest  that  they  were  excluded  from 
the  issues,  and  hence  the  title  to  them  could 
not  have  been  determined. 

Under  the  circumstances  presented  In  this 
record,  contempt  proceedings  are  not  the  ap- 
propriate remedy.  Where  the  title  to  prop- 
erty has  been  once  finally  adjudicated,  and 
it  appears  from  the  Judgment  record,  or  from 
the  record  supplemented,  if  necessary,  by  evi- 
dence identifying  the  subject-matter,  that  this 
Is  the  case,  and  that  the  defendant  has  been 
enjoined  from  further  interference,  contempt 
proceedings  must  be  resorted  to.  Mont.  Ore 
Pur.  Co.  V.  B.  &  M.  C.  C.  &  S.  M.  Co.,  27 
Mont.  410,  71  Pac.  403.  This  was  held  in 
the"  case  cited  with  reference  to  the  same 
veins  now  in  controversy,  the  theory  of  this 
court  being  that,  as  the  complaint  alleged 
ownership  In  the  plaintiff  under  the  decree 
rendered  in  the  Pennsylvania  case  (27  Mont 
288,  70  Pac.  1114),  It  would  be  most  effective- 
ly enforced  to  prevent  trespass  In  violation 
of  the  injunction  contained  therein  by  con- 
tempt proceedings,  these  furnishing  a  com- 
plete and  adequate  remedy.  Now,  it  appears' 
that  the  claim  made  in  that  case  is  not  true, 
and  tliat  contempt  proceedings  have  been  re- 
sorted to  to  adjudicate  and  settle  title  to 
property  in  no  way  affected  by  the  decree. 


ue  issues  preseuiea  uy  lormai  pieaamgs  m 
an  appropriate  form  of  action  at  law  or  in 
equity,  after  due  notice,  when  the  parties 
may  be  beard  in  the  usual  way.  And  it  must 
always  be  the  case  where  there  is  a  bona 
fide  controversy  as  to  ownership  of  property 
which  has  not  been  adjudicated;  otherwise 
a  party  might  be  summarily  deprived  of  his 
property  without  due  process  of  law.  This 
rule  may  be  deduced  from  the  following  au- 
thorities: Ex  parte  Hollis,  59  Cat.  405;  SUte 
V.  Ball,  5  Wash.  387,  31  Pac.  975,  34  Am. 
St  llep.  8C6;  Wirt  v.  Brown  (C.  C.)  30  Fed. 
187;  Onderdonk  v.  Fanning  (0.  C.)  2  Fed. 
568;  Temple  Pump  Co.  v.  Goss  Ftimp  Co. 
(C.  C.)  31  Fed.  292;  Baldwin  v.  Hosmer 
(Mich.)  59  N.  W.  432,  25  L.  R.  A.  739;  In 
re  Paschal,.  10  Wall.  483,  19  L,  Ed.  992; 
Beach  on  Receivers,  {  241. 

Counsel  for  respondents  in  tliia  proceeding 
invoke  the  rule  that  "a  Judgment  is  con- 
clusive upon  the  parties,  not  only  as  to  such 
matters  as  were  in  fact  determined  in  the 
proceeding,  but  as  to  every  other  matter 
which  the  parties  might  liave  litigated  in- 
cident to  or  essentially  connected  with  the 
subject-matter  in  litigation,  whether  the 
same,  as  a  matter  of  fact  were  or  were  not 
considered."  We  shall  not  now  stop  to  con- 
sider whether  this  is  a  correct  statement  of 
the  rule  under  the  statute  and  the  decisions 
of  the  state.  Code  Civ.  Proc.  J  3196;  Camp- 
bell V.  Uankln,  2  Mont  360;  Meyendorf  v. 
Frobner,  3  Mont  318;  Kleinscbmidt  v.  Bin- 
zel,  14  Mont  54,  35  Pac.  460,  43  Am.  St 
Rep.  CM.  As  we  have  already  pointed  out, 
the  rule  does  not  apply  to  the  circumstances 
of  this  controversy,  for  the  reason  that  the 
issues  in  the  case  in  which  the  decree  was 
rendered  expressly  excluded  a  consideration 
of  the  situation  and  ownership  of  the  veins 
in  dispute. 

Counsel  for  relators  have  devoted  a  con- 
siderable portion  of  their  argument  to  ques- 
tions touching  rulings  of  the  court  in  admit- 
ting and  excluding  evidence  upon  the  bear- 
ing in  this  proceeding  in  the  court  lielow.  As 
the  order  must  be  vacated.  It  is  not  necessary 
to  consider  these  questions. 

The  order  of  the  district  court  is  vacated 
with  directions  to  dismiss  the  proceeding. 
Order  vacated. 

MILBURN,  J.,  concurs. 

HOLLOW  AY,  J.  In  order  to  support  a 
conviction  in  a  contempt  proceeding,  the 
proof  of  guilt  ought  to  be  clear  and  con- 
vincing, leaving  no  reasonable  doubt  of  such 
guilt  For  the  reason  that  the  Judgment  roll 
In  the  Pennsylvania  case,  together  with  the 
other  evidence  received  on  the  hearing  in 
this  proceeding,  does  not  furnish  that  con- 
vincing proof  that  veins  3,  7,  and  10  WMe 
adjudicated  in  the  Pennsylvania  case,  I  agree 
with  the  order  vacating  the  order  of  the  dis- 


mDon  or  tne  decree  m  tnat  case. 

Nothing  said  in  the  determioatlon  of  this 
proceeding  should  be  susceptible  of  any  inter- 
pretation which  would  apparently  indicate  an 
opinion  of  the  court  as  to  the  actual  owner- 
ship of  the  ore  bodies  In  controversy,  or  as 
to  the  effect  of  the  testimony  given,  aside 
from  holding  it  insufficient  to  support  the 
OTder  of  the  court  below. 


(30  Mont.  117) 

MARES  V.  DILLON. 
(Supreme  Court  of  Montana.    March  21,  1904.) 

MINES— LOCATION— ADVERSE    CLAIMS— ACTIONS 
—NATURE  —  SUITS    IN    EQUITY— EFFECT  —  ES- 
TOPPEL-STATE   AND    FEDERAL    STATUTES- 
OTHER    ACTION     PENDING— ABATEMENT— IN- 
STRUCTIONS—ESTOPPEL  TO  objb:ct. 
_  1.  Pol.  Code,  §  3610  et  seq.,  providing  addi- 
tional  requirements  for  the   valid   location   of 
mining  claims  to  those  required  by  the  acts  of 
Congress,  are  not  in  violation  of  U.  S.  Const. 
art.  4,  §  3,  giving  Congress  power  to  dispose 
of,  and  make  all  needful  rules  and  regulations 
respecting,  the  territory  or  other  property  of 
the  United  States. 

2.  In  the  absence  of  proof  tending  to  impeach 
the  truth  of  the  farts  stated  in  a  declaratory 
statement  for  a  mining  claim,  it  is  immaterial 
to  an  adverse  locator  that  the  declaration  was 
verified  on  information  only. 

3.  That  the  locator  of  a  mining  claim  verified 
the  declaratory  statement  on  information  only, 
instead  of  on  his  personal  knowledge,  did  not 
render  the  statement  void  under  Pol.  Code,  § 
3G12,  requiring  such  declaratory  statement  to 
be  verified  by  the  "oafli  of  the  locator." 

4.  Defendant  filed  an  application  for  a  patent 
of  a  mining  claim,  the  survey  of  which  con- 
flicted at  different  points  with  two  locations 
made  by  plaintiff,  known  respectively  as  the 
"G.  H."  and  "G.  B.  H."  claims,  neither  of 
which  conflicted  with  the  other.  Plaintiff  filed 
an  adverse  on  behalf  of  each  of  his  claims,  and 
afterwards  brought  a  separate  suit  in  support 
of  each,  and  defendant,  in  answering  the  suit 
on  the  G.  H.  claim,  referring  to  the  action 
brought  on  the  G.  K.  H.  claim,  alleged  that  in 
that  action  no  claim  was  made  to  any  portion 
of  defendant's  location  by  virtue  -of  plaintiff's 
alleged  ownership  of  the  G.  H.  claim.  Held, 
that  plaintiff's  actions  were  separate  and  dis- 
tinct, and  therefore  the  pendency  of  the  one  was 
no  bar  to  the  other. 

6.  Since  U.  S.  Iter.  St.  §  2320  [U.  S.  Comp. 
St.  1001,  p.  1430],  providing  that  an  adverse 
claimant  to  a  mining  claim,  within  30  days  aft- 
er filing  his  claim;  must  commence  proceedings 
in  a  court  of  competent  jurisdiction  to  deter- 
mine the  right  of  possession,  etc.,  does  not  pre- 
scribe the  form  of  action,  the  character  of  the 
suit  to  be  brought  thereunder  depends  on  state 
practice. 

6.  U.  S.  Rev.  St.  i  2326,  as  amended  by  Act 
March  3,  l&Sl,  c.  140,  21  Stat.  505  IV.  S. 
Comp.  St.  1901,  p.  1430],  providing  that,  if 
title  to  the  groundf  in  controversy  in  an  action 
to  establish  an  adverse  claim  to  a  mining  loca- 
tion shall  not  be  established  by  either  party, 
the  jury  shall  so  find^  does  not  require  that  such 
finding  should  be  by  a  jury,  where  the  suit  to 
determine  the  adverse  claim  is  in  equity. 

7.  Code  Civ.  Proc.  §  1310,  provides  that  an 
action  may  be  brought  by  any  person  against 
another,  who  claims  an  estate  or  mterest  in  real 
property  adverse  to  him,  to  determine  such  ad- 
verse claim;  and  section  1322  de<'lares  that, 
in  an  action  to  determine  the  respective  rights 
of  claimauts  to  the  possession  of  a  mining 
claim,  it  is  immaterial  which  party  is  in  pos- 
session, and  that  it  is  sufficient  if  it  appears 


piiLtruL  HUB  uutfii  uiuiie  aiiu  an  auverse  L'lUiiu 
filed  and  allowed,  and  requires  the  verdict  or 
decision  to  find  which  party  is  entitled  to  pos- 
session of  the  premises.  Held,  that  where  the 
complaint  in  an  action  to  determine  an  adverse 
claim  to  a  mining  location  set  up  the  filing  of 
plaintiff's  adverse  claim,  as  provided  by  sec- 
tion 1322,  after  defendant  liad  applied  for  a 
patent,  and  prayed  that  defendant  be  required 
to  set  forth  the  nature  of  his  claim  to  the 
ground,  and  that  all  adverse  claims  of  defeud- 
ant  might  be  determined  by  the  judi^ment  of 
the  court,  and  the  answer  denied  plaintiff's  own- 
ership and  possession,  and  prayed  that  defend- 
ant be  adjudged  to  be  the  owner  and  entitled 
to  possession  of  the  premises  sued  for,  the  suit 
was  onp  of  equitable  cognizance,  and  not  an 
action  at  law. 

8.  Where,  on  the  trial  of  a  suit  to  determine 
an  adverse  claim  to  a  mining  location,  a  jury 
was  not  demanded  by  either  party,  and  the 
court  tried  the  case  as  a  suit  in  equity,  without 
objection  by  defendant,  the  latter  was  estop- 
ped to  object  for  the  first  time  on  appeal  that 
the  action  was  one  at  law,  and  that  he  was  en- 
titled to  the  verdict  of  the  jury  as  to  which,  if 
either,  party  was  entitled  to  possession  of  the 
ground  in  question. 

9.  Where,  in  a  suit  to  determine  an  adverse 
claim  to  a  mining  location,  defendant  was  es- 
topped to  deny  that  the  suit  was  equitable  in 
its  character,  he  could  not  object  to  instructions 
to  the  jury. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Lewis  and  Clarke  County;  J. 
M.  Clements,  Judge. 

Action  by  Ftank  Mares  against  Richard 
Dillon,  In  support  of  an  adverse  claim  to  a 
mining  location.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

T.  J.  Walsh,  for  appellant  H.  G.  &  S.  H. 
Mclntlre,  for  respondent 


CI.AYBERG,  C.  C.  Appellant,  Dillon, 
made  application  to  the  United  States  Land 
Office  for  a  patent  to  the  Black  ESagle  quartz 
lode  mining  claim.  Respondent  Mares,  filed 
two  adverse  claims  in  the  Land  Office  against 
this  application— one  based  upon  the  Gold 
Hill  quartz  lode  claim,  and  one  based  upon 
the  Gold  Rocky  Hill  quartz  lode  claim,  with 
both  of  which  the  surface  of  the  Black  Eagle 
was  in  conffict  Within  the  time  allowed  by 
the  statute  of  the  United  States,  respondent 
instituted  two  suits,  in  support  of  his  ad- 
verse claims  (one  on  each  of  his  locations). 
In  the  district  court  of  Lewis  and  Clarke 
county.  In  the  appeals  under  consideration, 
the  suit  based  upon  the  Gold  Hill  location  is 
involved.  The  action  was  tried  by  a  court 
and  Jury,  and  from  the  Judgment  ^entered  In 
favor  of  the  validity  of  the  Gold  Hill  loca- 
tion, and  from  an  order  overruling  his  mo- 
tion for  a  new  trial,  appellant  ai>pcals. 

Validity  of  State  Statute. 

(Counsel  for  appellant  insists,  with  great 
force  and  much  reason,  that  the  statutes  of 
Montana  requiring  certain  acts  to  be  per- 
formed by  one  locating  a  mining  claim,  in 
addition  to  the  requirements  of  the  acts  of 
Congress  (section  3610  et  seq.,  Pol.  Code), 
are  in  violation  of  section  3,  art  4,  of  the 
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Constitution  of  tlie  United  States,  which  pro- 
vides: "Tlie  Congress  shall  Imve  power  to 
dispose  of  and  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States;  and 
nothing  In  this  Constitution  shall  be  so  con- 
strued as  to  prejudice  any  claims  of  the  Unit- 
ed States,  or  of  any  particular  state."  Also, 
that  these  requirements  are  inconsistent  witli 
the  provisions  of  the  acts  of  Congress  la 
regard  to  the  location  of  mines,  and  there- 
fore void.  Also,  If  these  provisions  of  the 
state  statute  are  held  to  be  permitted  or  rec- 
ognized by  the  acts  of  Congress,  then  such 
acts,  to  that  Extent,  are  In  violation  ot  the 
above  section  of  the  Constitution  of  the  Unit- 
ed States.  The  question  of  the  constitu- 
tionality and  validity  of  our  present  statute, 
dnd  of  the  provisions  of  the  territorial  stat- 
atea  of  a  somewhat  similar  character,  have 
been  before  this  court  and  its  predecessor, 
the  Supreme  Court  of  the  territory,  quite 
frequently,  and  we  find  that,  whenever  this 
question  was  discussed  and  decided  by  either 
court,  the  validity  and  constitutionality  of 
these  statutes  have  been  uniformly  upheld, 
in  O'Donnell  v.  Glenn,  8  Mont  248,  19  Pac. 
302,  the  court  for  the  first  time  directly  con- 
sidered the  point  made,  relative  to  the  con- 
stitutionality of  the  acts  of  the  Legislative 
Assembly  of  the  territory,  and  holds  such 
legislation  valid.  Chief  Justice  McConnell 
says:  "By  the  reservation  to  itself  of  the  sole 
right  to  dispose  of  the  soil  in  the  first  In- 
stance, Congress  meant  to  malce  title  to  its 
purchasers,  and  receive  the  product  of  the 
sales,  and  not  to  regard  those  local  regula- 
tions, looking  to  the  acquisition  of  possessory 
rights  merely,  -and  their  manner  of  enjoy- 
ment as  an  interference  with  its  preroga- 
tives." Of  course,  some  distinction  might 
be  drawn  between  the  legislative  acts  of  a 
territory  and  of  a  state,  as  to  whether  they 
conflict  with  the  acts  of  Congress,  the  for- 
mer being  always  under  the  direct  control 
and  supervision  of  Congress,  while  the  lat- 
ter, if  upon  proper  subjects  of  legislation,  are 
entirely  beyond  congressional  control.  In 
Metcalf  V.  Prescott  10  Mont  283,  25  Pac. 
1037,  this  court  bad  the  matter  under  consid- 
eration for  the  first  time,  and  says:  "This 
court,  after  incidentally  doubting  the  validity 
of  the  law  of  the  territory  requiring  a  loca- 
tion notice  to  be  verified  (Wenner  v.  McNulty, 
T  Mont  SO  [14  Pac.  643]),  afterwards,  In 
O'Donnell  v.  Glenn,  8  Mont  248  [19  Pac. 
302],  met  the  proposition  squarely,  and  held 
the  law  to  be  good.  While  we  can  conceive 
doubts  as  to  this  jpower  of  the  Territorial 
Legislature,  we  do  not  feel  it  our  duty  to 
disturb  the  rule  in  O'Donnell  v.  Glenn,  and 
the  practice  established  upon  that  rule.  We 
therefore  sustain  the  law."  The  question 
came  up  for  consideration  again  in  this  court 
in  the  case  of  MeCowan  v.  Maclay,  16  Mont 
234,  40  Pac.  602,  and  Mr.  Justice  De  Witt 
says:  "Our  statute  requires  that  tlie  notice 
of  location  of  a  mining  claim  aball  be  on 


oath.  Comp.  St  6th  Div.  t  liTT.  That  this 
requirement  of  our  statute  Is  within  the  pow- 
er of  the  State  Legislature  was  doubted  in 
Wenner  v.  McNulty,  7  Mont  30  [14  Pac.  643], 
but  was  finally  affirmed  in  O'Donnell  v. 
Glenn,  8  Mont  248  [19  Pac.  302],  which  rul- 
ing was  afterwards  followed  as  the  law  of 
the  case  on  the  second  appeal  of  O'Donnell 
V.  Glenn,  9  Mont  452  [23  Pac.  1018,  8  L.  R. 
A.  629],  and  was  followed  as  stare  decisis 
In  Metcalf  v.  Prescott  10  Mont  283  [25  Pac. 
103T].  The  Ninth  Circuit  Court  of  Appeals 
of  the  United  States  recently  encountered 
this  question  in  Preston  v.  Hunter,  67  Fed. 
996  [15  C.  a  A.  148],  but  passed  it  without 
an  expression  of  opinion.  We  shall  not  now 
disturb  the  law  of  this  jurisdiction  in  this 
respect"  The  question  was  again  before  this 
court  In  the  case  of  Berg  v.  Koegel,  16  Mont 
266,  40  Pac.  606.  The  court  say:  "This  deci- 
sion [of  the  court  below]  Is  made  upon  the- 
authority  of  McOowan  v.  Maclay,  16  Mont 
234  [40  Pac.  602],  to  the  eflfect  that  our  stat- 
ute requiring  the  location  notice  to  be  veri- 
fied Is  not  in  conflict  with  the  laws  of  the 
United  States  upon  the  subject  of  the  loca- 
tion of  mining  claims."  It  was  again  before 
this  court  In  the  case  of  Purdum  v.  Laddin,. 
23  Mont  387,  59  Pac.  154,  where  the  court 
uses  the  following  language:  "That  the  Iieg- 
Islative  Assembly  had  power  to  enact  sec- 
tions 3610  to  3613  of  the  Political  Code  Is.  in 
this  state,  too  flrmly  established  to  permit  of 
serious  discussion  or  doubt;  and  that  the 
provisions  of  these  sections  are  mandatory,, 
reasonable,  and  not  in  conflict  with  any  act 
of  Congress,  seems  clearly  within  the  princi- 
ples announced  or  tacitly  recognixed  in 
O'Donnell  v.  Glenn,  8  Mont  248  [19  Pac.  802]^ 
McOowan  r.  Maclay,  16  Mont  234  [40  Pac 
602],  and  Sanders  v.  Noble,  22  Mont  119 
[55  Pac.  1037]."  It  was  again  bef<x-e  this 
court  for  consideration  In  the  case  of  Baka- 
T.  Butte  City  Water  Co.,  28  Mont  222,  72 
Pac.  617,  and  the  court  said:  "The  question, 
as  to  the  right  of  the  Legislature  to  provide 
rules  for  the  marking  of  the  boundaries  of 
mining  claims,  and  providing  for  a  record  of 
such  location,  and  what  the  recorded  paper 
must  contain,  has  so  long  been  recognlEed  In 
this  state,  and  has  so  many  times  been  ap- 
proved by  this  court  that  It  would  be  use- 
less to  enter  again  into  any  consideration  of 
the  questions  so  decided."  To  now  hold 
these  statutes  unconstitutional  or  void,  would 
be  to  reverse  these  uniform  decisions,  which 
have  been  followed  and  relied  upon  for  many 
years;  and  this  should  not  be  done  unless, 
in  the  opinion  of  the  present  court,  such  re- 
suit  would  be  the  only  one  possible  to  be 
reached  from  a  consideration  of  the  ques- 
tions. We  would  not,  therefore,  be  justified 
in  such  a  conclusion,  if,  after  a  careful  in- 
vestigation, we  felt  any  doubt  as  to  their 
correctness.  We  cannot  say  that  we  have 
an  "abiding  conviction"  that  these  decisions 
are  erroneous,  but,  a£  most,  only  that  we 
have  serious  doubts  aa  to  their  correctneaa. 
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states  has  not,  to  our  knowledge,  had  the 
question  presented  to  it  in  the  same  form 
that  it  is  presented  in  this  case,  yet  that 
court  has  indirectly  at  least,  in  many  in- 
stances, held  that  the  Legislatures  of  the 
states  might  enact  laws  supplemental  to  the 
act  of  Congress  relative  to  the  location,  pos- 
session, and  worlUng  of  a  mining'  claim. 
&hardt  v.  Boaro,  113  U.  S.  52T,  5  Sup.  Ct 
560.  28  L.  EA.  1113;  Iron  Silver  Mining 
Company  v.  Elgin  M.  &  S.  Co.,  118  U.  S.  196, 
6  Sup,  Ct  1177,  30  li.  Ed.  98;  Enterprise  M. 
Co.  V.  Rico-Aspen  M.  Co.,  167  U.  S.  108,  17 
Sup.  Ct  762,  42  L.  Ed.  90;  Parley's  Park  8. 
M.  Co.  V.  Kerr,  130  U.  S.  250,  9  Sup.  Ct  511, 
32  L.  Ed.  906.  The  same  doctrine  is  held  by 
the  Court  of  Appeals  of  the  Ninth  Circuit  in 
Northmore  v.  Simmons,  97  Fed.  386,  38  a  C. 
A.  211.  The  Supreme  Court  of  Nevada  has 
reached  the  same  conclusion  in  Slsson  v. 
Sommers,  24  Nev.  879,  55  Pac.  829,  77  Am. 
St  Rep.  813.  Also  the  Supreme  Court  of 
Utah,  in  Copper  Globe  Mln.  Co.  v.  Allman. 
64  Pac.  1019.  Questions  of  the  construction 
of  the  federal  Constitution  and  statutes  can 
be  finally  settled  only  by  the  Supreme  Court 
of  the  United  States.  This  court  should  not 
assume  the  authority  to  declare  any  acts  of 
Congress  to  be  in  violation  of  the  provisions 
of  the  Constitution  of  the  United  States,  ex- 
cept in  cases  entirely  clear  and  free  fitHn 
doubt  Such  decision  by  this  court  would 
only  be  binding  within  the  state,  and  then 
only  until  the  question  should  be  finally  de- 
cided by  the  Supreme  Court  of  the  United 
States.  Again,  if  this  court  should  hold  these 
statutes  void  because  In  conflict  with  the 
federal  Constitution  or  acts  of  Congress,  and 
locations  should  thereafter  be  made  not  com- 
plj-lng  with  their  requirements,  and  the  Su- 
preme Court  of  the  United  States  should  aft- 
erward decide  to  the  contrary  and  hold  them 
valid,  nil  locations  made  in  the  interim,  not 
complying  with  their  requirements,  would  be 
void.  This  would  be  a  calamity  which  should 
be  avoided  if  possible.  On  the  other  hand,  if 
this  court  holds  these  statutes  valid,  all  loca- 
tions must  comply  with  their  requirements 
In  order  to  have  any  validity,  and,  if  the  Su- 
preme Court  of  the  United  States  should 
afterward  decide  that  they  were  void,  no  one 
would  be  injured,  because  all  locations  made 
In  conformity  with  these  statutes  would  sure- 
ly be  valid,  even  if  the  statutes  were  void, 
as  all  the  requirements  of  the  acts  of  Con- 
gress would  be  fully  complied  with.  We, 
therefore,  while  entertaining  very  serious 
doubts  as  to  the  correctness  of  this  court's 
past  ruling,  in  consideration  of  the  circum- 
stances above  set  forth,  must  refuse  to  de- 
clare the  legislative  action  of  the  state  of 
Montana  imconstltutlonal. 

Verification. 

The  verification  of  the  Gold  Hill  declara- 
tory statement  was  made  by  Frank  Mares, 
the  locator.    This  verification  seems  correct 


but  that  it  was  made  upon  the  personal 
knowledge  of  the  affiant  However,  evidence 
was  given  on  the  trial  that  the  affidavit  was 
made  without  any  actual  personal  knowl- 
edge of  the  facts  sworn  to,  but  entirely  upon 
Information  derived  from  affiant's  brother 
and  the  engineer  who  had  performed  the  spe- 
cific acts  of  making  the  location.  Counsel 
for  appellant  insists  that  this  tact  renders 
the  location  void. 

Tlie  verification,  by  the  terms  of  the  stat- 
ute (section  3612,  Pol.  Code),  is  required  to 
be  made  by  the  "locator"  of  the  claim.    Its 
object,  as  announced  by  the  Supreme  Court 
of  the  territory  of  Montana,  "was  to  prevent 
I  fraud  by  subjecting  the  locator  to  the  pen- 
i  altics  of  perjury  if  he  swore  falsely  or  cor- 
I  ruptly."    If  the  verification  is  in  form  and 
!  substance  In  accordance  with  the  statute,  it 
I  is  prima  facie  sufficient  and  the  facts  stat- 
I  ed  therein  are  prima  facie  true.    Of  course, 
j  Its  effectiveness  could  be  avoided  by  a  proof 
i  that  the  facts  verified  did  not  exist  or  were 
untrue.    This  record  does  not  disclose  that 
any  evidence  was  offered  to  challenge  the 
truth  of  the  affidavit,  nor  is  it  claimed  that 
any  of  the  facts  therein  stated  did  not  exist 
or  were  not  true.    Therefore  we  must  con- 
sider the  verification  as  true,  and  we  cannot 
conceive  how  appellant  was  Injured,  ev«i 
if  it  was  not  made  upon  the  personal  knowl- 
edge of  the  affiant,  but  upon  information. 
What  concerns  him  is  the  truth  of  the  facts 
verified. 

Again,  the  statute  simply  provides  that 
the  statement  "must  be  verified  by  the  oath 
of  the  locator,"  etc.  (section  3612,  Pol.  Code), 
not  that  it  shall  only  be  made  upon  the 
personal  knowledge  of  the  affiant.  As  well 
said  by  Chief  Justice  McConnell,  In  con- 
sidering a  similar  provision  In  the  territorial 
statute,  in  the  case  .of  Wenner  v.  McNulty, 
7  Mont  30,  14  Pac.  643:  "It  is  not  usual  to 
require  such  strictness,  unless  the  statute 
prescribing  the  oath  expressly  requires  It 
The  object  of  recording  the  declaratory  state- 
ment Is  to  give  the  public  notice  that  a  loca- 
tion has  been  made,  and  the  object  of  requir- 
ing an  oath  was  to  prevent  fraud,  by  sub- 
jecting the  locator  to  the  penalties  of  per- 
jury if  he  swore  falsely  and  corruptly.  If 
the  affiant  in  such  cases  swears  falsely  and 
corruptly,  he  will  be  as  much  amenable  to 
the  penalties  of  the  law  denounced  against 
perjury  as  If  be  had  made  the  oath  upon  his 
own  alleged  i>ersonal  knowledge;  and  the 
mere  fact  that  the  oath  Is  absolute  in  form, 
when  In  fact  it  was  made  npon  Information 
and  belief,  does  not  invalidate  it  12  Myer's 
Fed.  Dec.  !  1047." 

We  therefore  cannot  hold  that  the  loca- 
tion of  the  Gold  Hill  lode  mining  claim  was 
void  on  this  ground  or  for  this  reason. 

Another  Suit  Pending. 

Appellant  sets  forth  in  bis  answer  the  fol 
lowing  facts,  in  substance:    That,  after  he 
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had  filed  his  application  for  a  patent  to  the 
Black  Eagle  quartz  lode  claim  in  the  Land' 
Office,  respondent  claimed  that  the  surface 
area  of  the  Black  Eagle  conflicted  with  the 
Burface  area  of  the  Gold  Hill  quartz  lode 
mining  claim,  and  also  with  the  surface  area 
of  the  Gold  Rocky  Hill  quartz  lode  mhiing 
claim,  and  thereupon  filed  an  adverse  based 
upon  the  location  of  the  Gold  Hill,  and  an- 
other l>a8ed  on  the  location  of  the  Gold  Rocky- 
Hill;  tliat  afterwards  respondent  brought 
suit,  in  the  district  court  of  the  First  Judi- 
cial District  of  Montana  In  and  for  the  coun- 
ty of  Lewis  and  Clarke,  simultaneously  on 
each  of  said  adverse  claims  so  filed,  and  that 
both  suits  are  still  pending.  Counsel  for 
appellant  insists  that  respondent  had  but  one 
cause  of  action,  and  that,  having  split  this 
action  Into  two  suits,  the  pendency  of  the 
other  suit  prevents  him  from  prosecuting 
this  one.  We  find  in  the  answer  the  follow- 
ing very  pertinent  allegation:  "In  which  said 
action  [referring  to  the  action  brought  on 
the  Gold  Rocky  Hill]  no  claim  was  made  to 
any  portion  of  said  Black  Eagle  by  virtue 
of  plaintiff's  alleged  ownership  of  the  Gold 
Hill  lode  mining  claim."  Respondent  demur- 
red to  a  portion  of  the  answer,  and,  after 
bearing,  the  court  sustained  the  demurrer 
thereto.  To  this  counsel  for  appellant  ex- 
cepts, and  urges  the  alleged  error  before  this 
court. 

It  appears,  from  the  plat  attached  to  the 
answer,  that  respondent  made  two  locations, 
one  of  which  he  designated  the  "Gold  Hill" 
and  the  other  the  "Gold  Rocky  Hill";  that 
the  surface  of  each  of  these  locations  con- 
flicts with  the  surface  of  the  Black  Eagle,  but 
the  one  does  not  conflict  with  the  other.  Re- 
spondent, as  stated,  filed  a  separate  adverse 
claim  to  appellant's  application  for  patent 
on  the  Black  Eagle,  based  uijian  each  of  his 
two  locations.  We  have  no  doubt  bat  that 
this  was  entirely  proper,  and  a  Justifiable 
practice,  but  counsel  for  appellant  says  that 
respondent  had  only  one  cause  of  action,  and 
therefore  could  maintain  only  one  suit.  We 
think  that  this  position  is  erroneous,  and 
that  respondent  had  two  separate  and  dis- 
tinct causes  of  action,  one  of  which  was  bas- 
ed solely  and  exclusively  on  his  location  of 
the  Gold  Hill  lode,  and  the  other  solely  and 
exclusively  on  the  location  of  the  Gold  Rocky 
Hill  lode.  The  action  instituted  is  primarily 
for  tlic  purpose  of  determining  who  was  en- 
titled to  the  possession  of  the  ground  in  con- 
troversy, and  ultimately  for  the  purpose  of 
determining  who  was  entitled  to  a  patent 
for  such  ground.  The  purpose  of  adverse 
suits  is  in  "aid  of  and  for  the  Information 
of  the  Land  Department,  to  determine  as 
between  the  litigants  the  right  to  the  posses- 
sion of  the  mining  claim  in  dispute."  La- 
vngnino  v.  Uhlig  (Utah)  71  Pac.  1046,  citing 
Doe  V.  Waterloo  M.  Co.,  70  Fed.  455.  17  C. 
C.  A.  190;  Wight  v.  Dubois  (C.  C.)  21  Fed. 
(504.  Of  course,  the  effect  of  a  Judgment  in 
favor  of  respondent  in  either  suit  would  be 


to  prevent  appellant  from  acquiring  a  patent 
from  the  United  States  for  the  surface  ground 
in  conflict  between  the  locations  In  such  salt, 
and  to  allow  patent  to  the  same  to  be  is- 
sued to  respondent.  This  was  not  the  pri- 
mary purpose  of  either  suit,  bat  would  be 
the  result  of  the  Judgment  recovered.  We 
cannot,  see  how  the  two  suits  instituted  by 
respondent  could  possibly  have  been  tried  as 
one  cause  of  action.  Each  is  based  upon 
a  separate  and  distinct  location.  One  loca- 
tion may  be  good,  the  other  bad.  Respond- 
ent could  only  recover  Judgment  upon  a  valid 
location,  because  the  right  of  possession  can 
only  come  from  a  valid  location.  The  proof 
in  each  case  would  be  entirely  different;  in 
one  location  respondent  may  have  been  the 
locator,  in  another  he  may  have  been  the 
purchaser;  so  that  proof  in  one  case  would 
not  "fit"  the  other  case,  nor  authorize  judg- 
ment to  be  entered  thereon.  As  we  view  the 
proposition,  it  is  the  same  tn  effect  as  though 
A.  held  two  promissory  notes  of  B.,  each  for 
a  hundred  dollars.  Although  they  may  bear 
the  same  date  and  be  exactly  Identical  hi 
language  and  amount,  each  note  constitutes 
a  separate  cause  of  action ;  and  while  A.  may 
bring  one  suit  against  B.  covering  the  two 
notes,  each  cause  of  action  would  have  to  he 
separately  stated.  A.  would  have  the  right 
to  bring  suit  on  one  note  and  not  upon  the 
other.  A  Judgment  on  one  note  would  not 
be  a  bar  to  a  suit  on  the  other.  The  penden- 
by  of  the  suit  on  one  note  could  not  be  plead- 
ed in  abatement  to  the  pendency  of  a  suit 
on  the  other  note.  If  A.  brought  a  separate 
suit  on  each  note,  the  court,  under  onr  stat- 
ute, might  compel  a  consolidation  of  the  cas- 
es, and  try  the  two  causes  of  action  in  the 
same  case.  So  here,  possibly,  although  we 
do  not  desire  to  express  any  definite  opinion 
on  this  proposition,  Dillon  might  have  asked 
the  court  below  to  consolidate  the  two  causes 
of  action,  and  have  them  heard  at  the  same 
time,  under  the  provisions  of  section  ISSH  of 
the  Code  of  Civil  Procedure.  In  order  for 
the  pendency  of  one  suit  to  be  pleaded  in 
abatement  in  another  suit,  the  two  suits  must 
be  identical,  at  least  in  subject-matter  and 
parties;  so  that,  if  a  Judgment  upon  the  mer- 
its is  obtained  in  one,  that  Judgment  becomes 
final  as  to  both  suits,  and  could  be  pleaded 
in  l)ar  in  the  other  action.  The  question  is, 
as  this  court  has  said,  "Could  the  plaintiff 
in  tlie  former  action  have  obtained  all  the 
relief  which  he  alleges  he  is  entitled  to  in 
the' present  action?"  Wetzstein  v.  B.  &  M. 
Co.  (Mont.)  72  Pac.  805. 

Recalling  the  allegation  in  appellant's  an- 
swer, above  quoted,  we  find  that  respondent 
made  no  claim,  in  the  suit  brought  upon  the 
Gold  Rocky  Hill  adverse,  to  any  part  of  the 
Black  Eagle  lode  claim  which  conflicts  with 
the  CroW  Hill  lode  claim,  and  in  this  action 
based  upon  the  Gold  Hill  location  be  makes 
no  claim  to  any  part  of  the  Black  Eagle 
which  conflicts  with  the  Gold  Rocky  HIIL 
j  There  is  therefore  no  identity  of  cause  of 
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In  one  will  bar  a  Judgment  in  the  other? 
The  proof  would  be  absolutely  dissimilar. 
The  language  of  the  Supreme  Court  of  the 
United  States,  in  Watson  v.  Jones,  13  Wall. 
715,  20  L.  Ed.  671,  ia  particularly  In  point  in 
this  regard.  That  court  said:  "When  the 
pendency  of  such  a  suit  is  set  iq»  to  defeat 
another,  the  case  must  be  the  same.  There 
must  be  the  same  parties,  •  •  •  there 
must  be  the  same  rights  asserted,  and  the 
same  relief  prayed  for.  This  relief  must  be 
founded  on  the  same  facts,  and  the  title  or 
essential  basis  of  the  relief  sought  must  be 
the  same.  The  Identity  in  these  particulars 
should  be  such  that.  If  the  pending  case  had 
already  been  disposed  of,  it  could  be  pleaded 
in  bar  a>  a  former  adjudication  of  the  same 
matter  between  the  same  parties."  Very 
true,  the  validity  of  the  Black  Eagle  location 
is  brought  Into  question  in  each  of  the  suits, 
but  respondent's  right  of  action  depends  not 
only  upon  the  InTalidity  of  the  Black  Eagle 
location,  but  upon  the  validity  of  his  own 
location  in  each  case. 

Character  of  the  Suit 

Ab  already  stated,  the  suit  was  brought  In 
support  of  an  adverse  claim  against  appel- 
lant's application  for  patent  duly  filed  in  the 
Land  Office. 

Section  2326  of  the  Revised  Statutes  of  the 
United  States  [U.  S.  Comp.  St.  1801,  p.  1430] 
provides  as  follows:  "Where  an  adverse 
claim  is  filed  during  the  period  of  publica- 
tion. It  shall  be  upon  oath  of  the  person  or 
persons  making  the  same,  and  shall  show 
the  nature,  boundaries,  and  extent  of  such 
adverse  claim,  and  all  proceedings,  except  the 
publication  of  notice  and  making  and  filing 
of  the  affidavit  thereof,  shall  be  stayed  until 
the  controversy  shall  have  been  settled  or  de- 
cided by  a  court  of  competent  Jurisdiction, 
or  the  adverse  claim  waived.  It  shall  be 
the  duty  of  the  adverse  claimant,  within  thir- 
ty days  after  filing  his  claim,  to  commence 
proceedings  in  a  court  of  competent  Juris- 
diction, to  determine  the  question  of  the  right 
of  possession,  and  prosecute  the  same  with 
reasonable  diligence  to  final  Judgment;  and 
a  failure  so  to  do  shall  be  a  waiver  of  his 
adverse  claim."  Thus,  the  act  of  Congress 
provides  that  a  suit  shall  be  brought,  in  sup- 
port of  the  adverse  claim,  within  30  days 
after  the  filing  thereof,  "in  a  court  of  com- 
petent jurisdiction."  The  Supreme  Court  of 
the  United  States  says,  in  regard  to  this  sec- 
tion: "Thus  the  determination  of  the  right 
of  possession  as  between  the  parties  is  re- 
ferred to  a  court  of  competent  Jurisdiction, 
in  aid  of  the  Land  Office,  but  the  form  of 
action  Is  not  provided  for  by  the  statute; 
and,  apparently,  an  action  at  law  or  a  suit 
in  equity  would  lie,  as  either  might  be  ap- 
propriate under  the  particular  circumstances 
—en  action  to  recover  possession  when  plain- 
tiff is  out  of  possession,  and  a  suit  to  quiet 
title  when  he  la  in  possession."    Perego  t. 


Bd.  113.  In  other  words,  the  character  of 
the  suit  d^ends  upon  the  practice  in  the 
state  in  which  the  suit  is  brought  If,  under 
the  statutes  of  the  state,  an  action  to  quiet 
title  Is  proTlded  for,  such  suit  will  be  8u£S- 
dent;  if,  under  such  statute,  an  action  of 
ejectment  is  provided  for,  then  the  action 
may  be  in  ejectment;  if  a  statutory  proceed- 
ing Is  provided  for,  It  may  be  followed,  but 
if  such  proceeding  is  made  exclusive  by  the 
statute,  then  its  provisions  must  be  followed; 
so  that  the  only  question  for  us  to  determine 
is  whether  or  not  undw  the  statute  and 
practice  of  Montana,  the  action  brought  by 
respondent  la  an  action  in  equity,  at  law,  or 
a  special  statutory  proceeding. 

Counsel  for  appellant  seems  to  Insist  that 
he  Is  entitled  to  a  verdict  of  the  Jury  upon 
the  proposition  as  to  which,  if  either,  party 
to  the  suit  is  entitled  to  possession  of  the 
ground  in  conflict  and  cites  the  amendment 
of  March  3,  1881,  c.  140,  21  Stat  505  [U.  S. 
Comp.  St  1901,  p.  1430],  to  section  2326, 
which  provides:  "If  in  any  action  brought 
pursuant  to  section  2326  of  the  Revised  Stat- 
utes, title  to  the  ground  in  controversy  shall 
not  be  established  by  either  party,  the  Jury 
shall  so  find."  This  amendment  was  con- 
strued in  the  case  of  Perego  v.  Dodge,  163 
U.  S.  160,  16  Sup.  Ct  971,  41  L.  Ed.  113, 
and  the  court  said:  "We  do  not  think  the 
intention  of  this  act  was  to  change  the  meth- 
ods of  trial.  Its  manifest  object  was  to  pro- 
vide for  an  adjudication.  In  the  case  sup- 
posed, that  neither  party  was  entitled  to  the 
property,  so  that  the  applicant  could  not  go 
forward  with  his  proceedings  in  the  Land 
Office  simply  because-  the  adverse  claimant 
had  failed  to  make  out  his  case,  if  he  had 
also  failed.  In  other  words,  the  duty  was 
imposed  on  the  court  tq  enter  such  Judgment 
or  decree  as  would  evidence  that  the  ap- 
plicant had  not  established  the  right  of  pos- 
session, and  was  for  that  reason  not  entitled 
to  a  patent  The  whole  proceeding  is  merely 
in  aid  of  the  Land  Department,  and  the  ob- 
ject of  the  amendment  was  to  secure  that  aid 
as  much  in  cases  where  both  parties  failed 
to  establish  title  as  where  Judgment  was 
rendered  in  favor  of  either;  and,  while  the 
finding  by  a  Jury  is  referred  to,  we  think 
that  where  the  adverse  claimant  chooses  to 
proceed  by  bill  to  quiet  title,  and  as  between 
him  and  the  applicant  f*-  •  the  patent  neither 
is  found  entitled  to  relief,  the  coxirt  can  ren- 
der a  decree  to  that  effect  Just  as  it  would 
render  Judgment  on  a  verdict  if  the  action 
were  at  law.  If  Congress  had  Intended  to 
provide  tbat  litigation  of  this  sort  must  be 
at  law,  <»  must  invariably  be  tried  by  a 
Jury,  It  would  have  said  so.  There  is  noth- 
ing to  indicate  the  Intention  thus  to  circum- 
scribe resort  to  the  accustomed  modes  of  pro- 
cedure, or  to  prevent  the  parties  from  sub- 
mitting the  determination  of  their  contro- 
versies to  the  court.  It  must  be  remembered 
that  it  Is  the  question  of  the  right  of  pos- 


party  to  the  proceedings.  The  only  Juris- 
diction which  the  courts  have  Is  of  a  con- 
troversy between  individual  claimants,  and  It 
has  not  been  provided  that  the  rights  of  an 
applicant  for  public  lands,  as  against  the 
government,  may  be  determined  by  the  courts 
in  a  suit  against  the  latter.  United  States 
V.  Jones,  131  U.  S.  1  [9  Sup.  Ct  6CG,  33  L. 
Ed.  90];  Last  Chance  Mining  Co.  v.  Tyler 
Mining  Co.,  157  U.  S.  683,  GOi  [15  Sup.  Ct. 
733,  39  L.  Ed.  859]."  Section  1310  of  the 
Code  of  Civil  Procedure  provides:  "An  ac- 
tion may  be  brought  by  any  person  against 
another  who  claims  an  estate  or  interest  In 
real  property  adverse  to  him,  for  the  puriKwe 
of  determining  such  adverse  claim."  This 
section  would  be  sufficient  of  Itself  to  give 
authority  for  the  commencement  and  main- 
tenance of  a  suit  to  determine  the  matters 
directed  to  be  ascertained  by  section  2326  of 
tbe  Revised  Statutes  of  the  United  States, 
without  any  further  legislative  action;  but 
the  Legislature  went  further,  and  enacted 
section  1322,  which  provides:  "In  an  action 
brought  to  determine  the  respective  rights  of 
claimants  to  tbe  possession  of  a  mining  claim 
or  quartz  lode,  under  tbe  provisions  of  the 
acts  of  Congress  of  the  United  States,  It  Is 
immaterial  which  party  Is  in  possession,  and 
it  Is  sufficient  to  confer  Jurisdiction  upon  the 
court,  if  It  appears  from  the  pleadings  that 
the  application  for  a  patent  has  been  made 
and  an  adverse  claim  thereto  filed  and  allow- 
ed In  the  proper  land  office;  and  the  verdict 
or  decision  must  find  which  party  is  entitled 
to  the  possession  of  the  premises  in  dispute." 
Tbe  complaint  in  this  case  alleges  that  plain- 
tiff "is  the  owner,  except  as  against  the  para- 
mount title  of  the  United  States,  and  Is  In 
the  possession  and  entitled  to  the  possession 
of  all  and  singular  that  certain  quartz  lode 
mining  claim."  He  then  sets  out  the  facts 
necessary  to  a  valid  location,  and  afterwards 
alleges  that  the  defendant  assumed  to  locate 
a  part  of  the  claim,  and  made  an  application 
to  tbe  Land  Office  for  a  patent  thereto;  that 
plaintiff  filed  bis  adverse  and  commenced 
this  suit;  then -alleges  that  tbe  defendant  "Is 
without  any  right  whatever,  and  that  said 
defendant  has  not  any  estate,  title,  interest, 
or  claim  to  the  possession  of  the  same,  or 
any  part  thereof,  and  that  the  claim  of  the 
defendant  thereto  casts  a  cloud  upon  the  title 
of  this  plaintiff  in  and  to  bis  said  Gold  Hill 
quartz  lode  mining  claim,  and  greatly  inter- 
feres with  and  Injures  him  in  the  use  and 
enjoyment  thereof."  The  prayer  of  the  com- 
plaint is  that  the  defendant  be  required  to 
set  forth  the  nature  of  his  claim  to  the 
ground,  "and  that  all  adverse  claim  of  said 
defendant  may  be  determined  by  a  Judgment 
of  this  court."  The  answer  In  the  case  de- 
nies the  ownership  of  plaintiff,  or  that  he  is 
in  possession  or  entitled  to  the  possession  of 
the  premises,  and  then  alleges  defendant's 
location  of  the  Black  Eagle  quartz  lode  mln- 


tiff  take  nothing  by  his  suit,  "and  that  tbe 
defendant  be  adjudged  to  be  the  owner  anA 
entitled  to  tbe  possession  of  the  premises 
sued  for."  Both  parties  claim  under  sep- 
arate locations  of  mining  claims,  and  the  suit 
was  for  the  purpos6  of  determining  who  had 
the  right  of  possession  to  the  ground  in  con- 
flict, for  the  guidance  of  the  Land  Office  In 
Issuing  a  patent  therefor.  It  must  be  re- 
membered that  the  prayer  of  plaintiff's  com- 
plaint is  that  the  defendant  set  up  his  ad- 
verse claims,  and  that  the  court  determine 
that  plaintiff  is  entitled  to  the  possession  of 
the  property  In  question.  The  defendant  sets 
up  bis  adverse  claim,  and  ends  with  prac- 
tically the  same  prayer.  We  cannot  conceive 
how  this  action  could  be  treated  as  any  other 
than  one  of  equitable  Jurisdiction  to  deter- 
mine an  adverse  claim.  It  has  no  semblance 
to  an  action  at  law,  neither  has  the  defense 
set  forth  In  the  answer  any  semblance  to  an 
answer  setting  forth  a  legal  title  to  the  prem- 
ises. Both  parties  seem  to  desire  the  court 
to  determine  who  Is  entitled  to  the  posses- 
sion of  the  premises  on  the  adverse  claim  set 
forth.  There  is  no  allegation  In  the  pleading 
upon  which  an  action  at  law  could  be 
brought 

Again,  appellant's  attorney  In  the  trial  of 
the  case  (as  recited  In  the  record)  took  the 
position  before  the  court  below,  In  support 
of  his  application  to  submit  special  Interroga- 
tories to  the  Jury,  "that  the  Interrogatories 
ought  to  be  submitted  because  the  case  was 
In  nature  an  action  in  equity."  The  record 
does  not  disclose  that  a  Jury  was  demanded 
by  either  party.  The  court  tried  the  case  as 
an  equitable  case,  without  objection  on  tbe 
part  of  appellant,  as  Is  very  apparent  frMn 
the  fact  that,  in  addition  to  the  findings  of 
the  Jury,  It  made  several  other  findings.  It 
Is  too  late  for  appellant  to  urge  the  point  In 
this  court,  for  the  first  time,  that  the  action 
was  not  one  of  equitable  cognizance,  but  one 
at  law,  having  tried  the  action  in  the  court 
below  as  one  of  equity,  and  stated  in  that 
trial  that  it  was  a  case  of  that  character. 
The  rule  as  announced  by  this  court  In  the 
case  of  Talbott  v.  Water  Co.  (Mont)  73  Pac.  • 
1111,  is  as  follows:  "The  matter  was  treated 
In  the  district  court  throughout  as  a  suit  In 
equity.  In  fact,  the  opening  statement  in 
appellant's  brief  is,  'This  Is  an  equitable  ac- 
tion.' And  without  disposing  of  the  question 
whether  In  fact  It  Is  an  action  at  law  or  a 
suit  In  equity,  it  Is  sufficient  to  say  that, 
when  a  cause  has  been  tried  upon  a  certain 
well-defined  theory,  neither  party  will  be 
heard  in  this  court,  on  oral  argument,  for 
the  first  time,  to  assume  a  position  antago- 
nistic to  such  theory.  Harris  v.  Lloyd,  11 
Mont  390,  28  Pac.  736,  28  Am.  St  R^.  475; 
Leavenworth  N.  &  S.  Co.  v.  Curtan  (Kan.) 
33  Pac.  297;  Davis  v.  Jacoby  (Minn.)  55  N. 
W.  908."  See,  also,  Hendrickson  v.  Wallace 
(Mont)  75  Pac.  355;    Perego  v.  Dodge,  163 


seiyes,  i.  e.,  uoea  secuon  i3;:;s,  supra,  proviae 
for  a  statutory  proceeding  in  cases  of  this 
character?  If  so,  does  it  intend  that  such 
proceeding  should  be  exclusive?  The  consid- 
eration and  determlnatloji  of  tliese  questions 
does  not  arise  in  this  case,  as  such  proceeding 
would  necessarily  be  equitable  In  character, 
and  we  have  seen  that  appellant  cannot  ques- 
tion the  equitable  character  of  this  suit.  We 
therefore  hold,  not  only  tbat  the  suit  was 
actually  oue  of  equitable  jurisdiction,  but 
that  appellant,  by  the  admissions  and  action 
of  his  attorney  In  the  lower  court,  is  now 
estopped  from  saying  tbat  it  was  not. 

Appellant's  counsel  having  placed  himself 
tn  a  position  where  be  cannot  be  allowed 
to  question  the  equitable  character  of  the 
Buit,  all  of  his  objections  to  the  instructiona 
of  the  court  to  the  jury  are  unavailing. 
Hendrickson  t.  Wallace  (Mont.)  75  Pac.  355, 
and  cases  cited.  The  findings  of  the  jury 
were  therefore  only  advisory  to  the  court, 
and  the  court  was  justified  in  making  the 
necessary  findings. 

This  disposes  of  all  questions  raised  and 
argued  by  appellant's  counsel. 

We  advise  tbat  the  judgment  appealed 
from  be  affirmed. 

POORMAN  and  CALLAWAY,  CO.,  con- 
cnr. 

PER  CURIAE.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 


(30  Mont  m\ 

MARES  V.  DILLON. 
(Supreme  Court  of  Montana.    March  21,  1904.) 

VINES— ADVERSB    CLAIMS— ISSUES-^UDQMBNT 
COSTS— DISBURSEMENTS— APPEAL. 

1.  Where,  in  an  action  in  support  of  an  ad- 
vprse  claim  to  a  mining  location,  the  only  part 
of  the  surface  of  the  groand  of  plaintiff's  lo- 
cation affected  by  the  suit  was  tbat  part  which 
was  in  conflict  with  the  surface  of  defendant's 
location,  for  which  a  patent  had  been  applied 
for,  the  court's  jurisdiction  was  limited  to-  the 
extent  of  the  conflict,  and  hence  it  was  error  for 
the  court  to  render  judgment  determining  the 
validity  of  a  portion  of  plaintiff's  location  out- 
side of  the  pomts  of  conflict. 

2.  Disbursements  for  filing  an  adverse  claim 
to  a  miniug  location  in  the  land  oSice  for  sur- 
ve.ving,  the  making  of  a  plat,  and  for  an  ab- 
stract of  title  for  use  in  the  land  office,  were 
not  taxable  as  costs  under  Code  Civ.  Froc.  § 
1866,  authorizing  taxation  of  disbursements  for 
matters  to  be  used  in  the  trial  of  the  cause. 

3.  An  appeal  does  not  lie  from  an  order  tax- 
ing costs,  but  the  error,  if  any,  may  be  consid- 
ered on  appeal  from  the  judgment. 

Commissioners'  Opinion.  Appeal  from 
District  Court,  Lewis  and  Clarke  County; 
J.  M.  Clements,  Judge. 

Action  by  Frank  Mares  against  Richard 
Dillon.  From  a  judgment  in  favor  of  de- 
fendant, plaintiff  appeals.    Reversed. 


CLAYBERO,  0.  a  Appeal  from  Judg- 
ment and  order  taxing  costs.  Respondent 
(Dillon)  made  application  to  the  United 
States  Land  Office  for  a  patent  to  the  Black 
Eagle  lode  claim.  This  application  was  ad- 
versed  by  appellant  (Mares)  upon  his  loca- 
tion of  the  Gold  Hill  lode  claim.  Appellant 
brought  suit.  In  support  of  his  adverse  claim, 
!  within  the  time  allowed  by  the  statutes  of 
the  United  States.  Tbe  action  was  tried  in 
the  court  below,  and  judgment  was  entered 
against  respondent.  At  tbe  trial,  evidence 
was  Introduced  tending  to  show,  and  the 
jury  found,  that  the  discovery  vein  in  the 
Gold  Hill  claim  departed  from  the  south 
side  line  thereof  at  a  point  about  400  feet 
from  the  southwest  corner  of  the  claim,  and 
the  court  by  its  judgment  held  appellant's 
location  valid  only  to  the  extent  of  1,100  feet 
in  length,  thus  cutting  off  400  feet  from  tbe 
westerly  end  of  the  claim.  From  this  judg- 
ment, and  an  order  taxing  costs,  appellant 
appeals. 

This  Is  an  ai^eal  by  the  opposite  party 
in  the  same  case,  this  day  decided  by  this 
court.  Mares  v.  Dillon  (Mont.)  75  Pac.  963. 
The  plat  brought  up  in  tbe  record  disclosed 
the  conflict  between  the  Black  Eagle  claim 
and  the  Gold  Hill  claim  to  be  very  small, 
and  the  judgment  of  the  court  below  found 
against  the  validity  of  the  Black  E2agle 
claim. 

Tbe  first  question  for  decision  is,  did  the 
court  err  In  holding  that  tbe  westerly  400 
feet  of  tbe  Gold  Hill  location  should  be  cut 
off?  We  are  of  the  opinion  that  it  did.  The 
only  part  of  the  surface  ground  of  the  Gold 
Hill  location  affected  by  this  suit  is  that 
pert  which  is  in  conflict  with  the  surface  of 
tbe  Black  £^gle  location,  and  therefore  tbe 
court  below  had  no  jurisdiction  to  determine 
any  matters  with  reference  to  any  part  of 
the  location  other  than  that  embraced  in 
sucb  confiict.  A  judgment  in  favor  of  the 
validity  of  the  Gold  Hill  location  as  against 
the  Black  Eagle  could  only  apply  and  be  ef- 
fective as  to  sucb  area.  Upon  filing  a  cer- 
tified copy  of  tbe  judgment  roll,  appellant 
would  be  entitled  to  a  patent  to  such  area 
only.  If  be  desired  to  acquire  a  patent  to 
the  remainder  of  bis  location,  be  would  be 
compelled  to  make  an  original  application 
therefor,  and  comply  with  the  United  States 
statutes  and  the  rules  and  regulations  of  tbe 
Land  Office.  2  Lindley  on  Mines  (2d  Ed.) 
i  765.  By  the  judgment  the  Black  Eagle 
location  is  denied  validity,  and  tbe  record 
does  not  disclose  that  any  person  claims  any 
rights  in  conffict  with  the  surface  area  of 
the  Gold  Hill  location.  Appellant  is  there- 
fore, prima  facie,  the  owner  of  the  entire 
location  as  marked  on  tbe  ground,  as  against 
every  one  except  the  United  States,  and  If 
he  complies  with  the  acts  of  Congress  be 
has  tbe  right  of  possession  to  the  entire 


would  have  jurisdiction  to  inquire  into  the 
question  of  the  extent  of  his  location,  and 
its  determination,  in  the  absence  of  fraud 
and  bad  faith  on  the  part  of  its  officers, 
would  be  conclusive.  If  It  should  determine 
to  patent  the  entire  claim  to  the  appellant, 
no  one  not  having  a  claim  to  some  part  of 
the  surface  included  within  these  boundaries 
could  be  heard  to  object.  If  the  Land  De- 
partment should  refuse  to  patent  the  entire 
surface  ground,  its  decision  in  this  regard 
would  be  equally  conclusive.  The  amount  of 
surface  gi-ound  included  in  the  location,  and 
its  character,  being  matters  exclusively  with- 
in the  jurisdiction  of  the  Land  Department 
of  the  United  States,  to  be  exercised  when 
application  is  made  for  patent  to  the  claim, 
and  the  court  below  being  without  jurisdic- 
tion to  determine  the  question  of  the  extent 
of  the  surface  location  outside  the  area  in 
conflict  with  the  Biaclc  Eagle,  there  was  er- 
ror committed  in  the  action  of  the  court  be- 
low complained  of.  We  therefore  do  not 
consider  or  decide  the  question  as  to  the 
validity  or  invalidity  of  tlie  Gold  Hill  lo- 
cation as  to  any  ground  not  in  conflict  with 
the  Black  Eagle  location. 

The  judgment  entered  by  the  court  below 
decreed  that  appellant  (Mares)  was  entitled 
to  the  possession  of  the  east  1,100  feet  of  the 
Gold  Uill  claim,  specifically  describing  the 
same.  This  judgment  is  erroneous.  As  said 
above,  the  only  question  to  be  tried  by  the 
court  below  was  who,  If  either,  of  the  par- 
ties was  entitled  to  the  possession  of  the 
area  in  conflict  which  Is  specifically  de- 
scribed in  the  complaint?  Under  the  judg- 
ment as  rendered,  appellant  might  present 
a  certified  copy  of  the  judgment  roll  and  de- 
mand a  patent  for  the  entire  east  1,100  feet 
of  his  claim.  The  plat  attaclied  to  the  rec- 
ord in  the  case,  and  the  description  set  forth 
in  the  complaint,  show  distinctly  that  the 
area  in  conflict  was  much  less  tlian  the 
judgment  finds  appellant  entitled  to  the  pos- 
session of.  In  our  opinion,  the  court  below 
should  be  ordered  to  modify  Its  decree  so 
as  to  determine  that  the  appellant  is  entitled 
to  the  po-sscssion  of  simply  the  ground  in 
conflict,  as  described  in  the  complaint. 

Appellant  also  appealed  from  an  order 
faxing  costs,  by  which  the  court  disallowed 
the  following  items:  Ten  dollars.  Land  Of- 
Hce  fees  for  fliing  adverse  in  the  Land  Of- 
fice; ?-tO  paid  A.  S.  Hovey  for  surveying  the 
ground  in  conflict,  and  making  a  plat  for 
the  Land  Office;  and  $5  paid  to  the  county 
clerk  for  abstract  of  title  for  use  in  the 
Land  Office.  None  of  these  items  come  with- 
in the  provisions  of  section  1800  of  the  Code 
of  Civil  Procedure.  None  of  them  were  paid 
out  or  expended  for  matters  to  be  used  in 
the  trial  of  the  ease  below;  all  of  them  were 
paid  out  for  the  pnniose  of  enabling  appel- 
lant to  complete  his  adverse  claims  filed  in 
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only  necessary  to  the  flIing  of  the  adverse, 
which  is  entirely  separate  from  and  pre- 
liminary to  the  actual  suit.  All  these  items 
must  therefore  be  disallowed. 

Appellant  in  his  notice  of  appeal  specifies 
that  the  judgment  is  appealed  from,  and  also 
an  appeal  "from  said  judgment  as  modified 
by  the  order  of  said  district  court  made  and 
entered  on  the  2Sth  day  of  December,  A. 
D.  1901,  retaxlng  the  costs  In  said  action." 
Under  the  decisions  of  this  court,  an  appeal 
does  not  lie  from  an  order  taxing  costs,  but 
the  en'or,  if  any,  may  be  considered  on  ap- 
peal from  the  judgment.  M.  O.  P.  Co.  v. 
B.  &  M.  Co.,  27  Mont.  288,  70  Pac.  1114; 
Murray  v.  N.  P.  Ry.  Co.,  26  Mont.  268,  67 
Pac.  625. 

We  advise  that  this  court  direct  the  court 
below  to  modify  the  judgment  appealed 
from,  so  that  it  may  determine  that  the  ap- 
pellant is  entitled  to  the  i>ossession  of  the 
area  in  conflict,  and  specifically  describe  the 
same  as  set  forth  In  the  complaint. 

POORMAN  and  CALLAWAY,  CC,  concur. 

PER  CURIAM.  For  the  reasons  stated 
in  the  foregoing  opinion,  this  cause  is  re- 
manded to  the  district  court  with  directions 
to  modify  the  judgment  so  as  to  make  It 
conform  to  the  views  expressed  in  the  opin- 
ion, and  that,  when  so  modified,  it  be  af- 
firmed. 


<34  Wash.  362) 

HUNT  et  al.  v.  PHILLIPS  et  al. 

(Supreme  Court  of  Washington.     March  16, 

1904.) 

WILLS— CONTEST— BURDEN     OF     PROOF— BEafE- 

FICIARIES— ERROR  IN  ADMITTING 

EVIDENCE. 

1.  On  a  contest  of  a  will,  proponents  need 
not  establish  it  prima  facie  before  coutestants 
are  required  to  introduce  evidence  in  supiwrt 
of  their  objections;  it  being  so  established 
wlu-n  lulmilti'd  to  probate. 

2.  Aihiii.ssiou  of  incompetent  evidence  on  a 
will  contest  is  not  ground  for  reversal,  the 
case  being  triable  de  novo  on  appeal. 

li.  Testatrix  having  had  testamentary  capac- 
ity, and  there  having  been  no  undue  influence 
or  fraud,  the  will  is  to  he  sustained,  though  the 
beneficiaries  were  not  her  relatives. 

Appeal  from  Superior  Court,  Thurston 
County;    A.  L.  Miller,  Judge. 

Will  contest  by  John  G.  Hunt  and  others 
against  Albert  A.  Phillips  and  others.  From 
an  adverse  judgment,  contestants  appeal. 
Alfirnied. 

W.  F.  Arnold,  Ben.  Sheeks,  J.  W.  Robin- 
son, and  J.  B.  Reavis,  for  api>ellant.s.  T.  N. 
Allen,  Troy  &  Faiknor,  and  C.  D.  King,  for 

respondents. 

DUNBAR,  J.  This  is  a  proceeding  in  ctm- 
test  of  the  will  of  Abbie  Howard  Hmit  Stu- 
art, deceased,  a  resident  of  Thurston  county, 


execuiea    on    ine    laia   aay    oi    sepiemoer, 

1901,  and  Mrs.  Stuart  died  on  the  5th  day 
of  the  following  January.    On  January  14, 

1902,  a  document  putportlng  to  be  the  will  of 
decedent  was  probated  by  the  supeiica:  court 
for  Thurston  county.  This  document  nam- 
ed Albert"  A.  Phillips  and  Henry  B.  Mc- 
Elroy  as  executors.  The  will  disinherited  all 
of  the  relations  of  the  decedent,  except  John 
6.  Hunt,  a  brother,  who  was  bequeathed 
$100.  The  assets  of  the  estate  are  variously 
estimated  at  from  $50,000  to  $100,000,  and, 
aside  from  mementos  and  bequests  of  some 
considerable  value  to  Albert  A.  Phillips  and 
Goorglana  S.  Gowey,  the  will  devised  said 
estate,  In  equal  parts,  to  E^a  W.  Gove,  of 
Tacoma,  Wash.,  Mary  Lowe  Dlclilnson,  of 
New  York,  and  Sarah  M.  Utt,  of  California, 
neither  of  whom  is  related  to  decedent 
Within  the  statutory  period,  John  Q.  Hunt, 
a  brother,  and  the  nieces  and  nephews  of  the 
deceased,  whose  parents  arp  dead,  filed  their 
verified  petition  in  contest,  alleging  the  re- 
lationship of  the  contestants  to  the  decedent, 
and  showing  petitioners  to  be  the  only  heirs 
at  law  of  Mi-s.  Stuart  They  also  set  forth 
in  their  petition  their  objections  and  excep- 
tions to  the  ex  parte  probate  of  the  alleged 
will,  because  the  same  was  not  the  will  of 
Abble  H.  H.  Stuart;  because  the  same  was 
not  signed  by  her,  or  witnessed  or  attested 
as  by  law  required,  or  at  ail;  because  de- 
cedent was  of  unsound  mind,  and  incapacitat- 
ed from  lawfully  devising  her  property— and 
alleged  that  at'  the  date  of  the  execution  of 
the  paper  writing  purporting  to  be  a  will, 
and  long  prior  thereto,  Eva  W.  Gove  and  oth- 
er principal  legatees  exercised  a  strange,  ab- 
normal, and  unlawful  influence  over  the  de- 
cedent, and,  as  a  result  thereof,  they  unduly 
and  fraudulently  Influenced  her  to  make  the 
will  in  question  and  to  disinherit  the  peti- 
tioners. Issues  were  substantially  made  up 
by  denial  of  the  material  contesting  allega- 
tions. At  the  beginning  of  the  trial,  which 
was  before  the  court  without  a  Jury,  attor- 
neys for  the  defense  moved  that  the  pro- 
ponents be  required  to  establish  the  will 
prima  facie  before  the  contestants  were  re- 
quired to  Introduce  any  evidence  In  sup- 
port of  their  objections  and  exceptions  and 
the  negative  allegations  in  the  petition,  for 
the  reason  that  the  relationship  being  ad- 
mitted, the  contestants,  as  the  heirs  at  law 
of  deceased,  had  a  right  to  rest  upon  the  law 
of  descent  and  distribution.  The  court,  how- 
ever, ruled  that  the  burden  of  proof  was  up- 
on the  contestants;  that  they  must  estab- 
lish every  material  aflJrmatlve  and  negative 
allegation  of  facts  contained  In  their  petition 
by  a  fair  preponderance  of  the  evidence.  To 
this  ruling  the  contestants  saved  an  excep- 
tion, and  the  trial  proceeded  upon  that  the- 
ory, and  a  decree  was  entered  upholding  the 
will,  from  which  this  appeal  Is  taken. 

After   the  decree   had   been   made,    con- 


niea,  ana  uus  ruling  is  aiso  nere  lor  review. 
The  court  found,  in  addition  to  the  date  of 
the  death,  execution  of  the  will,  etc.,  as  set 
forth  above,  that  said  will  was  duly  present- 
ed for  probate  by  said  executors;  that  its 
due  execution,  publication,  and  attestation 
on  the  18th  day  of  September,  1901,  together 
with  the  death  of  the  testatrix  as  aforesaid, 
were  proven  to  the  satisfaction  of  said  court 
on  the  14th  day  of  January,  1002,  as  was 
also  the  testamentary  capacity  o^  said  tes- 
tatrix at  the  time  she  made  her  said  will; 
that  the  testimony  was  duly  reduced  to  writ- 
ing and  subscribed  and  sworn  to  by  the  at- 
testing witnesses  on  the  said  14th  day  of 
January,  1902,  and  that  on  said  last-mention- 
ed day  a  finding  of  fact  and  certificate  in 
accordance  with  said  testimony  was  duly 
made  and  entered  by  the  court  and  Judge 
thereof,  establishing  said  will,  and  admitting 
the  same  to  probate,  and  directing  letters 
testamentary  to  Issue  to  said  executors;  that 
thereupon  testamentary  letters  were  duly  1»- 
sniHl  to  said  executors,  who  took  possession 
and  control  of  said  estate,  and  entered  upon 
the  discharge  of  their  duties  as  said  execu- 
tors; reciting  the  Institution  of  the  action  by 
Hunt  and  others,  and  the  grounds  of  the 
contest;  and  finding  that  the  testatrix  at 
the  time  of  the  execution  of  the  will  was  of 
soimd  mind  and  disposing  memory;  that 
she  was  not  unduly  influenced  in  disposing  of 
her  estate  thereby;  that  said  will  was  in 
writing,  and  was  wholly  written  by  her,  the 
said  Abble  Howard  Hunt  Stuart  together 
with  the  attestation  clause,  and  was  duly 
subscribed  and  published  by  her  in  the  pres- 
ence of  two  competent  attesting  witnesses, 
and  that  said  witnesses.  In  her  presence  and 
at  her  request  and  In  presence  of  each  other, 
duly  witnessed  and  attested  the  same  by 
subscribing  their  names  thereto;  and  that 
in  all  respects  said  will  was  duly  and  legally 
executed,  published,  and  attested.  As  a  con- 
clusion of  law,  it  was  found  that  the  will  and 
testament  aforesaid  was  in  all  respects  a 
valid  Instrument  and  was  the  last  will  and 
testament  of  said  Abbie  H.  H.  Stuart  and 
that  the  disposition  made  therein  of  the  real 
and  pei-sonal  estate  of  said  testatrix  was 
legal,  binding,  and  sufficient;  that  said  dis- 
position was  conclusive  as  to  the  rights  or 
claims  of  all  persons  whomsoever,  including 
the  contestants  or  plaintiffs  in  this  action; 
that  the  contestees  or  defendants  were  enti- 
tled to  a  judgment  In  conformity  to  said  find- 
ings and  conclusions.  Certain  findings  of 
fact  and  conclusions  of  law  were  proposed 
by  the  contestants,  which  were  denied  by 
the  court 

The  first  contention  of  appellants  is  that 
the  court  erred  In  overruling  the  motion  of 
the  attorneys  for  contestants  that  the  pro- 
ponents be  required  to  establish  the  will 
prima  facie  before  the  contestants  were  re- 
quired to  Introduce  any  evidence  in  support 
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of  tbeir  objections  and  exceptions  and  the 
negative  allegations  In  tlie  petition.  We 
tliinlw  the  court  did  not  err  in  overruling  tlie 
motion.  Ttie  will  had  already  been  estab- 
lished prima  facie.  That  being  true,  it  must 
stand  as  a  valid  will  until  such  prima  facie 
establishment  has  been  overcome  by  the  evi- 
dence of  the  contestants.  We  think,  instead 
of  doing  violence  to  the  ordinary  rules  of 
pleading  and  evidence,  the  ruling  of  the 
court  was  in  exact  harmony  vrlth  the  general 
proposition  of  law  that  the  burden  of  prov- 
ing a  proposition  is  upon  him  who  asserts 
it.  In  addition  to  this,  this  question  was 
squarely  before  this  court  in  Higgins  v.  Neth- 
ery,  30  Wash.  239,  70  Pac.  489,  where  It  was 
decided  that,  where  the  record  showed  that 
the  "court  had  Jurisdiction,  and  the  facts 
showed  prima  facie  a  valid  will,  the  burden 
was  on  the  appellants  to  show  that  the  will 
was  invalid.  And,  further,  it  Is  Immaterial 
to  the  consideration  of  this  ease  by  this 
court  what  the  ruling  in  this  respect  was,  as 
this  court  tries  the  case  de  novo,  and  will 
give  to  the  whole  testimony  such  weight  as 
it  thinks  it  is  entitled  to. 

This  disposes,  also,  of  the  objection  to  the 
admission  of  certain  affidavits.  If  testimony 
admitted  is  not  competent.  It  will  not  be  con- 
sidered. But,  as  we  have  repeatedly  an- 
nounced, in  a  case  tried  de  novo  in  this  court 
the  admission  of  Incompetent  testimony  will 
not  be  ground  for  the  reversal  of  a  Judgment, 
although  for  manifest  reasons  the  refusal  of 
the  trial  court  to  admit  competent  testimony 
would  ordinarily  be  good  ground  for  re- 
versal. 

The  other  questions  involved  reach  the 
merits  of  the  case.  A  great  deal  is  said  In 
the  elaborate  briefs  of  counsel  for  appellants 
upon  the  duty  of  courts  to  construe  wills 
with  reference  to  the  rights  of  heirs  at  law, 
conferred  by  the  law  of  descent  and  distri- 
bution. But  the  rights  conferred  by  the  law 
of  descent  and  distribution  are  no  more  po- 
tent than  the  right  conferred  by  the  law  to 
make  a  voluntary  distribution  of  one's  es- 
tate. It  is  doubtless  true  that  the  law  of 
descent  and  distribution  disposes  of  the  es- 
tate. In  the  absence  of  testamentary  disposi- 
tion, In  accordance  with  the  dictates  of  com- 
mon affection;  but  the  right  of  Independent 
disposition  Is  Just  as  absolute,  and  no  pre- 
sumption can  be  indulged  in  against  the  ex- 
ercise of  this  legal  right.  A  case  In  many 
respects  similar  to  the  one  at  bar  was  that 
of  In  re  Gorkow's  Estate,  decided  by  this 
court,  and  reported  In  20  Wash.,  at  page  563, 
50  Pac.  385.  In  reviewing  the  facts  in  that 
case.  It  was  said  by  this  court:  "The  sub- 
stantial facts,  without  controversy,  shown, 
were  that  the  deceased  was  a  man  of  vio- 
lent and  ungovernable  passions;  that  he  was 
inordinately  dissipated;  that  his  acts  evinced 
a  total  want  of  moral  nature  and  natural  af- 
fection; that  he  had  for  a  number  of  years 
preceding  his  death  been  the  subject  of  sev- 
eral painful  maladies,  some  of  them  incura- 


ble, and  that  physically  his  system  was  com- 
pletely wrecked;  that  he  required  a  body 
servant  for  a  considerable  time,  constantly 
In  attendance;  that  his  second  marriage  was 
eccentric,  foolish,  and,  from  every  reasona- 
ble standpoint,  reprehensible.  In  fact,  it 
may  be  conceded  from  the  whole  testimony 
that  the  deceased,  as  stated  in  the  ratlier 
vigorous  language  of  counsel  for  petitioner, 
was  'a  moral  leper,'  and  that  the  Inference 
might  reasonably  be  drawn  from  all  these 
facts  that  his  mental  vigor  was  Impaired. 
Indeed,  the  record  does  not  disclose  any  par- 
ticular mental  capacity  or  traits  in  the  de- 
ceased, except  the  ability  to  make  and  take 
care  of  money  during  his  life.  But  the  ca- 
pacity required  for  a  will  is  very  well  sum- 
med up  and  stated,  as  the  deduction  from  a 
long  line  of  recognized  authorities,  by  Judge 
Redfleld,  in  the  following  language:  The 
result  of  the  best-considered  cases  upon  the 
subject  seems  to  put  a  quantum  of  under- 
standing requisite  to  the  valid  execuUon  of  a 
will  upon  the  basis  of  knowing  and  compre- 
hending the  transaction,  or,  in  popular 
phrase,  that  the  testator  should  at  the  time 
of  executing  the  will  know  and  understand 
what  he  was  about.' "  And  the  following 
quotations  are  excerpts  from  decisions  cited 
with  approval  by  this  court:  "The  right  of 
a  testator  to  dispose  of  bis  estate  depends 
neither  on  the  Justice  of  his  prejudices,  nor 
the  soundness  of  his  reasoning.  He  may  do 
what  he  will  with  his  own,  and,  if  there  be 
no  defect  of  testamentary  capacity,  and  no 
undue  Influence  or  fraud,  the  law  gives  effect 
to  his  will,  though  Its  provisions  are  unrea- 
sonable and  unjust."  Clapp  v.  Fullerton,  34 
N.  Y.  190,  90  Am.  Dec.  681.  "It  Is  a  testa- 
tor's privilege  to  make  such  disposition  of 
his  property  as  be  pleases,  and  If  the  will  Is 
his— that  is.  If  it  Is  the  voluntary  act  of  a 
competent  testator— it  must  stand.  If  prop- 
erly executed  in  form."  In  re  llitchell's  'Ea- 
tate,  43  Minn.  73,  44  N.  W.  885.  "It  may  be 
harsh,  and,  under  some  circumstances,  cruel, 
to  'disinherit  one  child  and  to  distribute  the 
estate  among  the  others;  but,  if  the  testator 
be  of  sound  mind,  and  execute  his  will  as 
prescribed  by  law,  no  court  can  Interfere." 
Potter  V.  Jones,  20  Or.  239,  25  Pac.  769,  12 
L.  R.  A.  161.  "But  the  right  to  dispose  of 
one's  property  by  will  is  most  solemnly  as- 
sured by  law,  and  is  a  most  valuable  inci- 
dent to  ownership,  and  does  not  depend  upon 
its  judicious  use.  The  beneficiaries  of  a 
will  are  as  much  entitled  to  protection  as 
any  other  pr(H)erty  owners,  and  courts  abdi- 
cate their  functions  when  they  permit  the 
prejudices  of  a  Jury  to  set  aside  a  will  mere- 
ly upon  suspicion,  or  because  it  does  not  con- 
form to  their  Ideas  of  what  was  Just  and 
proper."  In  re  McDevltt,  95  Cal.  17,  30  Pac 
101.  "He  may  disinherit,  either  wholly  or 
partially,  his  children,  and  leave  his  pn^*" 
erty  to  strangers  to  gratify  his  spite,  or  char- 
ities to  gratify  his  pride,  and  we  must  give 
effect  to  his  will,  however  much  we  may 
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ton  T.  Knight,  6  Moak,  Eng.  Rep.  349.  An 
analytical  review  of  the  testimony  In  the 
<^se  would  be  unprofitable.  It  is  sufficient 
to  say  that,  from  an  examination  of  all  the 
testimony,  we  think  the  findings  of  the  court 
were  fully  justified,  both  as  to  the  legal  ex- 
ecution of  the  will,  and  the  lack  of  undue  In- 
fluence exercised  upon  the  testatrix  as  al- 
leged by  contestants,  and  that  it  plainly  ap- 
pears that  at  the  time  of  the  execution  of 
the  will  the  testatrix  was  of  a  sound  and  dis- 
posing mind. 

It  is  not  necessary  to  enter  into  a  discus- 
sion of  the  question  of  the  power  of  the 
«oart  unda:  the  statu,te  to  award  costs  to 
the  contestants,  for  we  do  not  think  that  the 
record  discloses  a  case  which,  under  the  cir- 
cumstances, would  Justify  the  court  in 
awarding  such  costs. 

The  judgment  is  in  all  things  affirmed. 

FULLERTON,  O.  J.,  and  HADLET, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


(31  Wash.  360) 

SIMPSON  et  al.  v.  WEISE. 

(Supreme  Court  of  Washington.    March  16, 

1904.) 

SJVIDENCE  —  WRITTE2*    CONTRACTS  —  NONPRO- 

DUCTION— MEMORANDUMS— REPRESH- 

INQ  MEUtORT. 

1.  Where  plaintiff  sued  on  a  written  contract, 
<clairoing  the  original  to  be  in  the  bands  of  the 
defendant;  and  that  a  copy  had  been  demand- 
ed by  plaintiff,  which  defendant  had  failed  to 
furnish,  and,  on  defendant  being  asked  by  the 
court  for  the  original,  defendant  simply  refer- 
red the  court  to  his  answer,  denying  ever  hay- 
ing made  the  contract,  either  oral  or  in  writing, 
it  was  not  error  to  permit  the  introduction  of 
«  memorandum,  from  wttich  plaintiff  claimed 
the  written  contract  was  made,  for  the  pur- 
pose of  refreshing  plaintiffs  memory. 

Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Taliman,  Judge. 

Action  by  R.  H.  Simpson  and  others 
against  H.  J.  Weise.  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals.  Af- 
firmed. 

Louis  Henry  Legg,  for  appellant. 

PBJR  CURIAM.  The  action  Is  upon  a  writ- 
ten contract  Judgment  for  plaintiffs.  The 
■only  legal  assignment  is  that  the  court  erred 
In  permitting  the  respondents  to  offer  in  evi- 
dence a  memorandum  of  the  contract.  The 
appellant  objected  to  its  Introduction  on  the 
ground  that  a  demand  bad  been  made  for 
-a  copy  of  the  written  agreement  on  which 
the  suit  was  founded,  and  that  the  same  had 
aever  been  furnished.  It  appears  from  the 
testimony  that  the  agreement  in  question 
had  been  written  by  the  defendant;  that  the 
plaintiffs  had  made  a  demand  upon  the  de- 
fendant for  the  written  agreement,  or  a  du- 
plicate thereof,  which  the  defendant  had 
agreed  to  furnish  to  plaintiffs,  but  that  he 
bad  neglected  to  furnish  it,  and  that  the 


that  the  evidence  Introduced  was  simply  a 
memorandum  for  the  purix>8e  of  refreshing 
the  memory  of  the  plaintiffs.  Upon  the  ob- 
jection being  made,  it  was  said  by  the  court: 
"There  has  been  no  testimony  that  this  is  a 
copy  of  the  contract  They  sue  on  the  con- 
tract and  they  put  a  witness  on  the  stand, 
and  he  says  that  he  has  not  a  copy  of  that 
contract,  and  never  did  have;  that  the  origi- 
nal was  with  the  defendant;  that  he  asked 
for  a  copy;  they  promised  bim  a  copy,  and 
he  asked  for  it,  and  they  never  gave  it  to 
him.  I  asked  you;  then.  If  you  bad  the  origi- 
nal, and  I  was  referred  to  the  answer,  and 
the  answer  denies  ever  having  made  this 
contract  or  any  contract,  either  oral  or  in 
writing.  Now,  then,  be  is  doing  the  next 
best  tiling  which  the  law  allows— proving 
that  contract  orally  and  by  memorandum, 
and  this  memorandum  that  he  claims  from 
which  the  written  contract  was  made."  The 
statement  of  the  court  seems  to  be  justified 
by  the  testimony,  and  there  was  no  error 
In  admitting  the  memorandum  under  the  ch:- 
cumstauces.  On  the  merits  of  the  case,  we 
are  satisfied  with  the  conclusions  reached  by 
the  trial  court. 
The  Judgment  is  affirmed. 


(34  Wash.  344) 
McCABROLL  v.  CITY  OP  SPOBCANE. 
(Supreme  Court  of  Washington.     March  16, 
1904.) 

MUNICIPALITIES-DEFECTIVE  STREETS— INJU- 
RIES —  NOTICE  OF  CLAIM  —  COMPLAINT  —  VA- 
RIANCE—OBJECTION TO  EVIDENCE. 

1.  Where  plaintiff's  claim  for  injuries  filed 
against  a  city  recited  that  wiiile  claimant,  in 
the  exercise  of  ordinary  care,  was  walking  on 
one  of  defendant's  sidewalks,  he  was  run 
against  by  two  bicyclists,  and  was  thereby  in- 
jured, and  the  complaint  stated  that  plaintiff 
wa.s  injured  by  reason  of  being  led  to  believe 
by  the  action  of  the  city  that  he  was  walking 
on  one  of  its  sidewalks,  where  he  bad  a  right; 
to  be,  when  in  fact  he  was  not  traveling  on  the 
sidewalk,  but  on  a  cinder  path  built  for  bicycle 
travel,  there  was  a  material  variance  between 
the  statements  made  in  the  claim  and  the  al- 
legations of  the  complaint,  which  justified  the 
sustaining  of  an  objection  to  the  admission  of 
any  evidence. 

Appeal  from  Superior  Court,  Spokane 
County;  Oeo.  W.  Bell,  Judge. 

Action  by  Patrick  F.  McCarrolI  against  the 
city  of  Spokane.  From  a  judgment  in  favor 
of  defendant,  plaintiff  appeals.    Affirmed. 

L.  H.  Prather,  for  appellant  John  P.  Jud- 
son  and  A.  H.  Kenyon,  for  respondent 

DUNBAR,  J.  This  Is  an  action  for  dam- 
ages on  account  of  personal  injuries,  claimed 
by  appellant  to  have  been  caused  by  the  re- 
spondent's negligence.  Appellant  alleges  in 
bis  complaint  that  respondent  negligently 
constructed  and  controlled  in  the  said  city  of 
Spokane  a  bicycle  path  beside  a  walkway, 
which  it  negligently  allowed  to  become  Im- 
passable for  pedestrians,  and  so  negligently 


974 


76  PACIFIC  REPORTER. 


(Wash. 


constructecl  said  bicycle  path  and  walkway 
In  relation  to  each  other  as  to  lead  pedestri- 
ans to  believe  that  the  bicycle  path  was  the 
sidewalk,  and  negligently  failed  to  use  any 
means  to  inform  or  show  pedestrians  that 
the  bicycle  path  was  not  the  sidewalk,  and 
was  dangerous  to  pedesti-ians;  that  at  the 
place  where  the  injury  occurred  the  side- 
walk was  impassable  for  pedesti-ians  on  ac- 
count of  boulders  and  other  obstructions, 
and  the  only  way  to  pass  was  on  and  along 
iaid  bicycle  path;  that  said  bicycle  path  was 
dangferous  to  pedestrians  on  account  of  per- 
sons riding  bicycles  thereon;  that  respondent 
knew  all  these  facts,  and  by  the  use  of  rea- 
sonable care  could  have  known  them;  that 
during  the  existence  of  the  conditions  afore- 
said, on  the  20th  day  of  April,  1901,  at  about 
9  o'clock  in  the  evening.  It  then  being  dark, 
and  the  street  muddy,  appellant  was  right- 
fully walking  on  the  sidewalk  at  said  place, 
and,  coming  to  the  space  in  said  walkway 
where  there  was  no  sidewalk,  and  the  walk- 
way being  impassable  on  account  of  bould- 
ders  and  other  obstructions,  to  proceed  on 
his  journey  walked  onto  said  bicycle  path, 
believing  it  to  be  the  sidewalk,  and  having 
no  knowledge  to  the  contrary,  and  there  be- 
ing no  other  place  ,for  him  to  walk;  that 
while  so  walking  on  said  sidewalk  two  per- 
sons rode  up -behind  him  on  bicycles  una- 
wares to  him,  and  rode  against  and  upon 
him,  causing  the  injuries  complained  of;  tiiat 
on  the  20th  day  of  June,  1901,  he  filed  with 
the  city  council  of  the  city  of  Spokane  a 
claim,  as  required  by  the  charter  of  said  city, 
except  the  filing  was  CO  days  after  the  acci- 
dent instead  of  30,  as  required  by  said  char- 
ter; that  the  said  city  council  duly  consid- 
ered and  passed  on  said  claim  and  disal- 
lowed it;  that  appellant's  injuries  were  such 
as  to  render  him  incapable,  both  mentally 
and  physically,  of  knowing  or  stating  the 
facts  of  said  injury  as  to  time,  place,  and  cir- 
cumstances for  more  than  3  months  there- 
after and  up  to  the  time  <^  filing  the  com- 
plaint herein;  that  appellant  was  damaged 
in  the  sum  of  ?20,000,  for  which  he  demand- 
ed Judgment.  A  demurrer  was  filed  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufl9cient  to  constitute  a  cause  of  ac- 
tion, which  demurrer  was  overruled,  and 
an  answer  interposed  denying  negligence  on 
the  part  of  the  city,  and  alleging  contribu- 
tory negligence  on  the  part  of  the  appellant. 
After  the  opening  statement  of  counsel"  for 
the  appellant  to  the  Jury,  respondent  object- 
ed to  the  introduction  of  any  testimony,  up- 
on the  following  grounds:  Because  the 
claim  of  the  plaintiff  presented  to  the  city 
council  which  is  attached  to  plaintiff's  com- 
plaint does  not  state  facts  sufiiclent  for  the 
basis  for  an  action  to  recover  damages 
against  the  defendant  city;  because  the  facts 
stated  in  plaintiff's  complaint  are  not  con- 
sistent with,  and  that  they  contradict,  the 
statements  made  in  the  claim  as  to  the  cause 
ur  causes  of  plaintifTs  injury,  the  place  of 


the  injury,  and  negligence  of  the  city;  be- 
cause it  appears  on  the  face  of  the  complaint 
that  it  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  because  the  open- 
ing statement  made  by  plaintifl's  counsel  to 
the  Jury,  considered  in  connection  with  the 
claim  filed,  shows  that  the  plaintiff  cannot 
maintain  this  action.    ' 

The  counsel's  opening  statement  was  in 
substantial  harmony  with  the  allegations  of 
the  complaint  As  we  view  the  case  on  the 
merits,  it  is  not  necessary  to  discuss  the 
question  as  to  whether  or  not  the  claim  was 
filed  in  time,  for  It  plainly  appears  that  the 
allegations  of  the  complaint,  considering  the 
claim  presented  to  the  city  council  as  one  of 
the  allegations,  are  too  inconsistent  to  sus- 
tain a  Judgment,  the  other  material  allega- 
tions of  the  complaint  contradicting  the 
statements  made  in  the  claim.  The  state- 
ments made  In  the  claim,  which  is  the  basis 
of  the  complaint,  do  not  show  any  cause  of 
action  against  the  city.  The  substance  of 
the  claim  is  that,  while  the  claimant,  in  the 
exercise  of  ordinary  care,  was  walking  upon 
one  of  the  sidewalks  of  the  city,  he  was  run 
against  and  upon  by  two  young  men  who 
were  then  and  there  riding  bicycles,  and  was 
thereby  Injured.  The  city  could  certainly 
not  be  held  responsible  for  injuries  resulting 
from  a  circumstance  of  this  kind,  especially 
in  view  of  the  fact  that  the  complaint  shows 
that  there  was  a  city  ordinance  against  the 
riding  of  bicycles  on  any  of  the  walks  of 
the  city.  Nor  is  the  claim  strengthened  by 
the  bare  assertion,  following  the  statement 
of  facts,  that  the  claimant  was  injured  by 
reason  of  the  city's  neglecting  and  careless- 
ly falling  to  build  and  construct  proper  side- 
walks at  the  places  where  the  claimant  re- 
ceived said  injuries.  The  complaint,  ontside 
of  the  statements  of  the  claim  presented, 
presents  altogether  another  case  and  anotli- 
er  theory,  viz.,  that  the  injury  was  caused 
by  reason  of  the  appellant  being  led  to  be- 
lieve by  the  action  of  the  city  that  he  was 
walking  on  one  of  the  sidewalks  of  the  city. 
where  he  had  a  right  to  walk,  when  in  real- 
ity he  was  not  on  the  sidewalk  at  all,  but  on 
a  cinder  path  built  especially  for  bicycle 
travel.  The  court  did  not  err  in  sustaining 
the  objection  to  the  admission  of  evidence. 

The  Judgment  is  affirmed. 

FULLERTON.  C.  J.,  and  HADLET, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


(M  Wash.  S57) 
SANDERS  V.  STIMSON  MILL  CO. 
(Supreme  Court  of  Washington.    March  16, 
1901.) 

SHIPPING— INJURIES  TO  SEAMAN— MARITIME 
CONTRACT  —  MEDICAL  ATTENDANCE  —  INJU- 
RIES -  ACTIONS  —  JOINDER  —  CONTRACT  AND 
TORT. 

1.  Where,  In  an  action  for  injuries  to  a  aea- 
mon,  the  romplaint  stated  a  cause  of  action  in 
tort  only  for  the  negligence  and  wrongful  acts 
of  the  defendant,  and  contained  no  statement  of 
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a  cause  of  action  on  a  maritime  contract,  ex- 
press or.  implied,  plaintiff  could  not  recover  in 
that  action  tor  medical  care,  nursing  and  at- 
tendance, etc.,  uuder  an  implied  contract. 

2.  An  appeal  must  be  determined  on  the  same 
theory  on  which  the  case  was -tried  below. 

3.  Alleged  errors  not  raised  below  will  not 
be  reviewed  on  appeal. 

4.  An  action  in  tort  for  injuries  to  a  seaman 
cannot  be  joined  with  an  action  on  contract  to 
furnish  the  seaman  medical  care,  nursing,  and 
attendance  at  the  expense  of  the  ship  on  which 
he  was  injured. 

.  On  rebearing.    Affirmed. 
For  former  opinion,  see  73  Pae.  688. 

DUNBAR,  J.  This  case  was  originally  ar- 
gued and  submitted  at  the  October  term  of 
court,  1903,  and  the  decision  is  reported  In 
73  Pac,  at  page  088,  where  a  statement  of 
the  case  can  be  found.  It  was  there  decided 
■  that  there  was  no  negligence  on  the  part  of 
the  respondent  which  was  shown  to  be  the 
proximate  cause  of  the  injury  to  the  appel- 
lant, and  the  action  of  the  trial  court  in  tak- 
ing the  case  from  the  Jury  and  rendering 
judgment  for  the  respondent  on  that  ground 
was  approved.  But  upon  the  argniment  of  the 
case  In  this  court  It  was  contended  by  the 
appellant  that  he  was  entitled  under  a  mari- 
time contract  to  compensation  for  medical 
services  and  attentions  and  other  expenses 
Incident  to  his  recovery,  he  being  hurt  while 
In  the  service  of  the  ship,  regardless  of  the 
question  of  negligence.  This  view  was  adopt- 
ed by  this  court,  and  the  Judgment  was  modi- 
fied to  that  extent,  and  the  cause  remanded, 
with  instructions  to  the  trial  court  to  allow 
appellant  to  Introduce  proof  of  damages  of 
tills  character.  Upon  petition  for  rehearing 
l)eiug  aied  by  both  appellant  and  respondent, 
the  cause  was  reassigned,  and  has  been  again 
nrgued  and  submitted. 

Upon  the  main  question  In  relation  to  want 
of  negligence  of  the  defendant  company  and 
the  lack  of  proof  of  proximate  cause,  we  are 
sntisfled  with  our  former  decision,  and  will 
not  discuss  it  again.  But  upon  a  reconsidera- 
tion of  the  subject  we  think  we  erred  In  hold- 
ing that  the  appellant  was  entitled  to  com- 
pensation of  any  kind  under  a  maritime  con- 
tract, express  or  Implied,  so  far  as  tliis  action 
Is  concerned;  for,  whatever  the  law  may  be 
upon  that  subject,  the  question  is  not  pre- 
sented here,  as  an  examination  of  the  com- 
plaint shows  conclusively  that  the  appellant 
sued  In  tort,  and  that  the  action  was  brought 
to  recover  for  damages  sustained  by  the  al- 
leged negligence  and  wrongful  acts  of  the 
respondent,  and  that  there  is  no  element  of 
maritime  contract  expressed  or  intimated  in 
the  complaint  or  in  an.r  of  the  succeeding 
pleadings,  but  the  pleadings  throughout  were 
framed  as  are  the  pleadings  in  the  ordinary 
{jersbnal  damage  case.  Involving  only  the 
questions  of  negligence,  contributory  negli- 
gence, and  assumption  of  risks  incident  to  the 
employment    Not  only  were  these  the  only 

f  4.  See  Action,  vol.  1,  Cent  Die.  (  *e». 


Issues  presented  to  the  trial  court  by  the 
pleadings,  but  the  trial  of  the  cause  was  con- 
fined exclusively  to  these  Issues,  and  an  ex- 
amination of  the  record  shows  that  no  claim 
whatever  was  made  during  the  trial  that 
anything  was  due  the  appellant  by  virtue  of 
a  contract  of  any  kind,  this  question  being 
raised  for  the  first  time  in  this  court.  We 
have  uniformly  held,  for  reasons  that  must 
be  manifest  without  repetition,  that  we  will 
determine  a  case  here  upon  the  theory  upon 
which  it  was  tried  below,  and  that  alleged  er- 
rors which  were  hot  called  to  the  attention  of 
the  court  would  not  be  reviewed  here.  See 
Bethel  v.  Robinson,  4  Wash.  446,  30  Pac.  734; 
Weigle  T.  Cascade  Fire,  etc.,  Ins.  Co.,  12 
Wash.  449,  41  Pac.  53:  Hardin  r.  Mullin,  16 
Wash.  647,  48  Pac.  349;  Coleman  v.  Mont- 
gomery, 19  Wash.  610,  53  Pac.  1102;  and 
many-  other  cases.  But  not  only  was  there 
no  claim  for  damages  of  this  character  made 
in  the  cause,  but  it  could  not  have  been  made 
in  this  action,  for  under  our  Code  an  action 
In  tort  and  an  action  on  contract  cannot  be 
Joined.  Clark  v.  Great  Northern  Ry.  Co.,  31 
Wash.  658,  72  Pac.  477. 
The  Judgment  Is  affirmed. 

FULIJSRTON,     O.     J.,     and     HADLEY, 
MOUNT,  and  ANDERS,  .TJ.,  concur. 


(34  Wash.  371) 
O'TOOM!  T.  FAULKNER. 
(Supreme  Court  of  Washington.    March  17, 
1904.) 

INJtJRIES  TO  WIPE-DAMAOTBS  TO  COMMUNITY 
—DEATH  OF  HUSBAND— HUSBAND'S  EXEC- 
UTOR—JOINDER  —  WITNESSES  —  INTEREST  — 
CONVERSATION  WITH  DECEASED  PERSON- 
TRIAL  —  NEWLY  DISCOVERED  EVIDEINCE  — 
CORROBORATION  OF  PARTY. 

1.  Where  a  wife  was  injured  in  a  collision 
with  a  street  car,  and  special  damages  were 
sustained  by  the  community  for  medical  at- 
tendance and  for  wages  paid  to  persons  em- 
ployed to  perform  the  wife's  work  before  the 
husband's  death,  the  wife  was  entitled  to  join 
herself  as  the  husband's  executrix  in  a  suit 
brought  by  her  after  his  death  to  recover  for 
such  injuries. 

2.  Where  the  motorman  of  a  street  car  which 
Btrnck  plaintiff  was  not  made  a  party  to  an  ac- 
tion by  her  to  recover  for  her  alleged  injuries, 
and,  as  executrix  of  her  husband's  estate,  for 
Injuries  sustained  to  the  comiuunity  by  reason 
thereof,  and  such  motorman  had  not  been  noti- 
fied to  appear  in  the  suit,  the  record  in  such 
action  was  not  binding  on  him,  nor  conclusive 
as  to  his  liability  over  to  the  defendant  in  case 
plaintiff  recovered,  and  hence  lie  was  not  a  par- 
ty in  interest,  and  prohibited  by  2  Ballinger's 
Ann.  Codes  &  St.  i  5991.  from  testifying  to  a 
conversation  with  the  husband  before  his  death. 

3.  A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  cumulativo  evi- 
dence, though  it  tends  to  corroborate  the  evi- 
dence of  a  party  to  the  suit. 

.\ppeal  from  Superior  Court,  Thurston 
Coimty;  O.  V.  Linn,  Judge. 

Action  by  ilargaret  O'Toole  personally  and 
as  executrix  of  the  last  will  of  E.  O'Toole, 
deceased,  against  L.  B.  Faulkner.  From  a 
Judgment  In  favor  of  defendant,  plaintiff  ap- 
peals.   Affirmed. 
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Israel  &  Mackay  and  Vance  &  Mitchell, 
for  appellant.  T.  N.  Allen  and  Tioy  &  Falk- 
aor,  for  respondent. 

HADLEY,  J.  This  cause  was  once  before 
in  this  court  on  appeal,  as  will  appear  in 
O'Toole  V.  Faullcner,  29  Wash.  544,  70  Pac. 
58.  The  Judgment  was  reversed,  with  In- 
structions, to  sustain  the  plaintiff's  demurrer 
to  an  afHrmatlve  answer  of  the  defendant. 
Upon  the  return  of  the  cause  to  the  superior 
court  the  remaining  Issues  were  tried  Ijefore 
the  court  and  a  Jury.  A  verdict  was  return- 
ed for  the  defendant,  and  Judgment  entered 
accordingly.  The  plaintiff  has  again  appeal- 
ed. 

Reference  to  the  former  opinion  will  show- 
that  the  action  Is  for  personal  injuries  re- 
ceived by  the  appellant,  Margaret  O'Toole, 
through  the  alleged  negligent  iiandling  of  a 
street  car  on  the  streets  of  the  city  of  Olym- 
pia.  The  action  was  brought  by  Margaret 
O'Toole  in  her  ovm  proper  person.  Joined  with 
said  Margaret  O'Toole  as  executrix  of  the 
last  will  of  E.  O'Toole,  deceased.  At  the 
time  of  the  accident  on  the  23d  day  of  Feb- 
ruary, 1900,  the  said  deceased  and  Margaret 
O'Toole  were  husband  and  wife,  and  remain- 
ed such  until  the  10th  day  of  June,  1900, 
when  the  said  husband  died.  After  the  death 
of  the  husband  this  suit  was  brought  by  the 
wife  to  recover  for  her  own  injuries.  No 
claim  is  made  for  recovery  for  injuries  to 
the  husband,  but  it  is  alleged  that  the  dam- 
age was  to  the  community.  The  estate  of 
the  husband  was  evidently  Joined  as  party 
plaintiff  on  the  theory  that  the  proceeds  of 
this  suit.  If  recovery  shall  be  had,  will  be- 
long to  the  community.  The  complaint  sh6w8 
that  a  little  more  than  three  months  aftM- 
the  accident  the  community,  by  the  death  of 
the  husband,  ceased  to  exist.  The  damages 
alleged  are  chiefly  of  a  permanent  and  con- 
tinuing character  because  of  consequent  per- 
sonal disability  of  the  surviving  wife.  The 
only  special  damages  to  the  community  al- 
leged are  $100  paid  for  medical  attendance 
ind  treatment  at  the  hospital,  and  $50  paid 
to  employ  other  p«-sons  to  perform  the  du- 
ties and  work  of  the  wife.  The  cwnmnnity 
being  dead  when  this  suit  was  brought,  It 
may  be  doubted  if  it  was  such  an  entity  as 
could  be  continued  through  an  administration 
for  the  purpose  of  sharing  in  the  proceeds  of 
unliquidated  and  unrecovered  damages  for 
continuing  lifetime  disabilities  of  a  surviving 
member.  While  damages  of  the  last-named 
character  comprise  the  gravamen  of  the  de- 
mand in  this  action,  yet  the  community  is 
interested  in  the  special  damages  above  men- 
tioned, and  to  that  extent,  at  least,  the  estate 
of  a  deceased  person  is  a  party.  The  per- 
tinence of  these  comments  will  more  fully 
appear  by  what  is  hereinafter  said.  It  has 
been  suggested  by  respondent  that  the  action 
is  wholly  for  the  benefit  of  Margaret  O'Toole 
on  account  of  personal  injuries  to  herself, 
and  that  the  estate  of  her  deceased  husband, 


although  made  a  nominal  party,  has  not  such 
an  interest  as  brings  the  case  within-  section 
5991,  2  Ballinger's  Ann.  Codes  &  St.  (section 
937,  Pierce's  Code),  which  declares  the  dis- . 
ability  of  certain  p^sous  to  testify  as  to 
transactions  bad  with  deceased  individuals. 
What  has  been  said  above  will  dispose  ot  this 
feature  of  the'  case  without  further  comment, 
when  Its  applicability  becomes  more  apparent 
by  what  follows  hereinafter. 

The  testimony  of  several  witnesses  for  the 
defense  was  to  the  effect  that  the  deceased, 
O'Toole,  was  riding  with  bis  said  wife  in  a 
wagon  drawn  by  a  team  which  be  was  driv- 
ing; that  the  team  was  going  northward  on 
Ad'iims  street,  and  liad  Just  about  crossed 
the  street  railway  track  on  Fourth  street, 
which  runs  east  iand  west;  that  the  horses 
were  turned  in  a  northwest  direction  on 
Fourth  street,  and  that  they  and  the  wagon 
occupied  the  space  between  the  street  rail- 
way trade  and  the  sidewalk  on  the  north; 
ttiat  the  said  husltand  was  sitting  upon  the 
left  and  his  wife  upon  the  right  side  of  the 
wagon;  that  at  that  time  an  electric  street 
car  approached  from  the  west  on  Fourth 
street,  traveling  at  the  rate  of  about  five 
miles  an  hour;  that  as  the  car  approached 
the  team  became  unmanageable,  and,  while 
their  said  driver  tried  to  urge  them  forward, 
they  began  puslilng  the  wagon  backward  in 
such  a  manner  that  the  wheels  were  thrown 
across  the  street  railway  track  la  frcmt  of 
the  approaching  car;  that .  the  motorman 
brought  the  car  to  a  standstill  when  it  was 
about  12  or  14  inches  from  the  wheels  of  the 
wagon;  that  the  said  O'Toole  was  thereafter 
still  unable  to  control  his  team;  that  the 
latter  made  a  lunge,  drawing  the  wheels  of 
the  wagon  over  the  feuder  of  the  car,  which 
upset  the  wagou  and  threw  out  the  occu- 
pants, wliereby  Mi-s.  O'Toole  received  her  in- 
juries. The  evidence  of  the  appellant  did  not 
agree  with  the  above  In  some  essential  par- 
ticulars, but  such,  in  any  event,  was  the 
testimony  of  resiwndent'a  witnesses.  After 
the  injured  woman  was  taken  in  cliarge  by 
attendants,  the  motorman  continued  with  his 
car  to  the  end  of  his  line.  On  hia  return, 
when  he  came  to  the  front  of  the  building 
where  the  lady  was  carried  from  the  scene 
of  the  accident,  be  stopped  his  car,  and  in- 
quired about  her  condition.  At  that  time  and 
place  he  had  a  conversation  with  Mr.  O'Toole, 
who  was  the  driver  of  the  team  aforesaid, 
and  who  is  now  the  deceased  husband  of  the 
injured  woman.  Of  that  conversation  the 
motorman  testified  as  follows:  "Q.  You  may 
tell  the  conversation  you  had  with  Mr. 
O'Toole.  A.  When  I  came  back  from  Puget 
street,  I  stopped  my  car  in  front  of  Bates', 
and  the  driver  was  standing  on  the  edge  of 
the  sidewalk,  and  I  stopped  to  make  inquiry 
if  the  lady  was  hurt  much,  and  how.  And 
he  addressed  me  by  saying  'They  tell  me  that 
you  did  not  run  into  me.'  I  says,  'No,  I 
did  not.'  He  soys,  'How  did  the  wagon  get 
upset  f    I  says:    'Your  horses  ran  the  wheel 
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Bays,  'If  I  had  got  on  the  other  side  where 
the  brake  was,  I  could  have  held  them.'" 
Objectioa  was  uade  to  the  above  question, 
bnt  the  same  was  overruled,  and  it  is  here 
assigned  that  the  court  erred  In  its  said 
ruling.  It  is  contended  that  the  witness,  as 
an  employ^  of  respondent,  was  interested  in 
the  result  of  the  suit  in  such  a  degree  as  to 
disqualify  him  from  testifying  adversely  to 
the  estate  of  the  deceased  concerning  any 
conversation  had  with  the  deceased.  It  is 
urged  that  the  action  is  based  upon  the  the- 
ory of  carelessness  on  the  part  of  the  motor- 
man  as  respondent's  employ^,  and  that,  in 
the  event  of  a  decision  in  the  case  adverse 
to  the  respondent,  the  motorman  must  re- 
spond to  his  employer  to  reimburse  him  tor 
his  outlay  by  reason  of  the  servant's  neg- 
ligence. Here  it  will  be  observed  from  what 
we  have  already  said  that  the  estate  is  such 
a  party  to  this  action  as  renders  the  above 
testimony  objectionable  if  the  witness  comes 
within  the  disqualifications  of  the  statute 
hereinbefore  cited.  We  think,  however,  that 
he  is  not  a  "party  in  interest  or  to  the  rec- 
ord" who  was  admitted  "to  testify  In  his 
own  behalf'  within  the  meaning  of  the  stat- 
ute. This  view  is  sustained  by  the  decision 
of  this  court  in  Sackman  v.  Thomas,  24 
Wash.  eoO,  64  Pac.  819.  It  was  there  point- 
ed out  that  a  party  in  Interest  may  testify, 
bnt  not  in  his  own  behalf,  and  that  one  not 
a  party  to  the  record  cannot  be  said  to  tes- 
tify in  bis  own  behalf  when  be  merely  tes- 
tifies to  a  state  of  affairs  that  may  collateral- 
ly or  remotely  affect  his  interest.  It  was 
further  made  clear  that,  before  a  witness 
can  be  said  to  testify  in  bis  own  behalf,  his 
Interest  must  be  such  as  will  be  bound  by 
the  Judicial  proceeding  In  which  be  tesUfles. 
Such  is  not  the  case  with  this  witness.  He 
was  not  notified  to  appear  and  assist  in  the 
defense  of  the  action.  He  Is  in  no  sense  a 
party,  and  cannot  be  bound  by  the  result  of 
this  suit.  The  record  in  this  suit  cannot  be 
interposed  to  his  prejudice  should  an  action 
be  brought  against  him  by  the  respondent. 
His  defense  to  such  a  suit  upon  all  questions 
involved  may  be  made  as  fully  as  if  this 
action  bad  never  existed.  Not  being  bound 
by  the  Judgment  in  this  action,  then,  under 
Anderson  v.  Bigelow,  16  Wash.  198,  47  Pac 
42C  notwithstanding  any  Judgment  that  may 
be  rendered  in  this  cause  If  respondent  should 
hereafter  sue  the  witness,  he  must  prove  his 
cause  of  action  dehors  the  record. here.  In 
Burkman  v.  Jamieson,  25  Wash.  606,  66  Pac. 
48,  the  general  principle  was  discussed  and 
applied  that  one  not  a  party  to  an  action  is 
not  concluded  by  the  Judgment  therein.  As 
particularly  pertinent  to  the  subject  under 
discussion  here,  see  Nearpass  v.  Gilman,  101 
N.  Y.  506,  10  N.  E.  884;  Perlne  v.  Grand 
Lodge,  etc.,  48  Minn.  82,  50  N.  W.  1022;  Mull 
V.  Martin,  85  N.  C.  406;  Dickson  v.  McGraw 
Bros.,  151  Pa.  98,  24  AU.  1043;  Wonnley  v. 
75  P.— 62 


Is  an  interest  in  the  event  of  the  action,  and 
that  the  true  test  of  interest  is  that  the 
record  will  be  legal  evidence  against  him  in 
another  action.  The  last  case  cited  also 
states  that,  If  the  interest  is  of  a  doubtful 
nature,  the  objection  goes  to  the  credibility  of 
the  witness,  and  not  to  his  competency.  We 
believe  the  foregoing  authorities  declare  the 
correct  rule,  and  that  the  court  did  not  err 
In  admitting  the  criticized  testimony. 

It  is  next  assigned  that  the  court  erred  in 
refusing  to  grant  the  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  aflldavits  in  support  of  the  motion  do 
not,  however,  disclose  the  discovery  of  evi- 
dence tending  to  establish  any  new  or  in- 
dependent fact  The  discovered  evidence  is 
only  corroborative  of  the  appellant's  testi- 
mony, and  is  therefore  merely  cumulative. 
The  afQdavits  disclose  that  the  afSants,  in 
the  event  of  a  new  trial,  would  probably 
testify  that  the  car  was  not  stopped  before 
it  reached  the  wagon,  but  that,  while  still 
moving,  it  struck  the  wagon  and  overturned 
It  Such,  however,  was  the  testimony  of  ap- 
pellant. It  Is  a  general  rule  that  a  new  trial 
will  not  be  granted  on  the  ground  of  newly 
discovered  evidence  when  the  new  evidence 
relied  upon  is  merely  cumulative  of  that  in- 
troduced at  the  former  trial.  8  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  pp.  472,  473.  A  very- 
long  list  of  authorities  is  cited  in  support  of 
the  text  above  mentioned.  Appellant,  how- 
ever, insists  that  the  above  rule  as  to  cumu- 
lative evidence  does  not  apply  when  the  new- 
ly discovered  evidence  is  corroborative  only  of 
that  given  by  a  party  to  the  suit.  It  is  con- 
tended that  It  is  not  cumulative  evidence, 
witbin  the  meaning  of  the  rule,  unless  it  is 
in  corrolwration  of  the  testimony  of  a  dis- 
interested witness.  In  their  brief  counsel 
cited  in  blank  and  discussed  a  case  said  to 
support  their  contention  as  above  stated,  but 
the  actual  citation  has  not  been  supplied. 
We  have,  upon  examination,  however,  dis- 
covered the  following  cases,  which  hold  that 
the  rule  applies  when  testimony  of  which  the 
new  evidence  is  cumulative  is  that  of  the 
party  moving  for  the  new  trial,  as  well  as 
when  It  is  that  of  any  other  witness  intro- 
duced by  him:  Fox  v.  Reynolds,  24  Ind.  46; 
Lefever  v.  Johnson,  79  Ind.  554;  State  v. 
Heudrlx,  45  La.  Ann.  500,  12  South.  621; 
Nlninger  v.  Knox,  8  Minn.  140  (Gil.  110); 
Shute  V.  Jones  (Sup.)  24  N.  Y.  Supp.  637. 
Parties  in  this  state  may  become  witnesses, 
and  when  they  voluntarily  become  such  their 
testimony  In  the  particular  here  discussed  is 
subject  to  the  same  regulations  as  tUat  of 
other  witnesses.  It  Is  said  in  some  of  the 
above-cited  cases  that  the  change  of  the  law 
which  grants  to  pai-ties  the  privilege  of  be- 
coming witnesses  has  not  changed  the  rule 
as  to  cumulative  evidence  on  motions  for  new 
trial.  A  good  reason  therefor  Is  aptly  stated 
in  Fox  V.  Reynolds,  supra:    "Any  other  con- 


about  with  Increased  diligence  for  newly  dis- 
covered cumulative  evidence."  The  court 
therefore  did  not  err  in  denying  the  motion 
for  new  trial  on  the  ground  of  newly  dis- 
covered evidence. 

We  have  discussed  the  only  assigned  errors 
urged  by  appellant  The  ludgment  la  af- 
firmed. 

FULLBBTON,  a  J.,  and  ANDERS, 
MOUNT,  and  DUNBAR,  JJ..  concur. 


(34  Wash.  879) 
GALLAMORB  t.  CITY  OF  OLTMPIA. 


(Supreme  Court  of  Wastiington. 
1904.) 


March  17, 


hunicipaij  corporations— dbfectivb  siob- 
walks  —  injuries  —  contributory  nequ- 
oencb—damaqbs—excessrvbness— plead- 
ing—demurrer— amendment— objections 
after  verdict— instructions— appeal. 

1.  In  an  action  for  injories  on  a  city  side- 
walk, an  allegation  in  the  complaint  that  the 
injury  occurred  on  the  north  side  of  Maple 
Park,  a  street  witfajn  the  corporate  limits  of 
defendant  city,  and  that  between  F.  and  H. 
streets,  on  the  north  side  of  such  park,  there 
was  at  all  times  a  sidewalk  constructed,  main- 
tained, and  supervised  by  the  city,  tlirough  its 
officers  and  servants,  was  sufficient  to  show 
that  the  street  on  which  the  accident  happened 
was  a  "public  street." 

2.  Since  all  the  streets  of  a  city  are  pre- 
sumed to  be  public  streets  in  the  absence  of  a 
showing  to  the  contrary,  an  objection  to  a  com- 
plaint for  injuries  by  reason  of  an  alleged  de- 
fect in  a  city  street  that  it  was  not  alleged 
that  the  street  was  a  public  street  could  not  be 
raised  by  demurrer. 

3.  Such  complaint  was  not  subject  to  general 
demurrer  on  the  ground  that  it  failed  to  allege 
that  the  "sidewalk"  on  which  plaintiff  fell  was 
within  defendant's  corporate  hmits. 

4.  Where,  in  an  action  for  injuries  on  a  city 
sidewalk,  evidence  was  admitted  without  ob- 
jection showing  that  the  sidewalk  was  within 
the  corporate  limits  of  the  cit:r,  and  the  case 
was  tried  throughout  by  the  city  on  such  as- 
sumption, an  objection  that  the  complaint  did 
not  allege  such  fact  was  unavailable  after  ver- 
dict. 

6.  Where  a  complaint  in  an  action  for  inju- 
ries on  a  defective  city  sidewalk  alleged  facts 
sufficient  to  charge  the  city  with  constructive 
notice  of  the  defect,  it  was  not  objectionable 
for  failnre  to  charge  in  terms  that  the  city  had 
such  notice. 

<3.  A  statute  requiring  "demands"  against  a 
city  to  be  presented  to  the  city  council  for  re- 
jection or  allowance  does  not  apply  to,  nor  re- 
quire presentation  of,  claims  for  damages  for 
personal  injuries. 

7.  An  exception  to  a  charge  as  a  whole,  and 
to  each  and  every  part  thereof,  was  not  avail- 
able where  any  one  of  several  propositions  con- 
tained therein  was  correct. 

8.  Where,  in  an  action  for  Injuries,  evidence 
was  introduced  without  objection  that  plaintiff 
had  imdergone  pain  and  suffering,  and  was  des- 
tined to  undergo  mudi  more  in  the  future,  the 
court  was  warranted  in  submitting  such  future 
suffering  as  an  element  of  damage,  though  no 
such  demand  therefor  was  made  in  the  cont 
plaint 

(.  Sea  Municipal  Corporations,  vol.  36,  Cant  Dig. 
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•menument  will  on  appeal  be  regardea  as  made. 

10.  In  an  action  for  injuries,  an  instructios 
that  the  jury  may  consider,  in  making  up  their 
verdict,  the  "probable"  amount  of  pain,  low 
of  time,  and  amount  of  expense  plaintiff  would 
suffer  and  be  subjected  to  in  the  future  on  ac- 
count of  her  injuries.  Is  not  objectionable  aa 
authorizing  the  Jury  to  give  contingent  and  spee- 
nlative  damages  resting  on  mere  possibilities. 

11.  Where,  in  an  action  for  injuries,  the  court, 
in  a  prior  part  of  the  charge,  explained  the  d»- 
gree  of  proof  necessary  in  order  to  enable  plain- 
tiff to  recover,  an  instruction  tliat  the  jury 
might  consider.  In  determining  plaintiff's  dam- 
ages, the  "probable"  amount  of  pain,  loss  of 
time,  and  expense  plaintiff  would  suffer  in  the 
future  on  account  of  her  injuries,  should  be 
construed  as  using  the  word  "prooable**  witli 
reference  to  the  quantum  of  plaintifTs  recov- 
ery in  case  she  was  entitled  to  recover  at  all, 
and  not  as  to  the  measure  of  proof. 

12.  One  traveling  on  a  sidewalk  without  no- 
tice of  any  defect  therein  has  a  right  wtien 
using  due  care  and  diligence,  to  presume  and 
act  on  the  presumption  that  it  is  reasonably 
safe  through  its  entire  width. 

13.  In  an  action  for  Injuries  on  a  city  aide- 
walk,  evidence  held  sufficient  to  sustain  a  ver- 
dict in  favor  of  plaintiff. 

14.  Where,  though  a  person  Injured  by  a  de- 
fect in  a  city  sidewalk  had  passed  over  the 
walk  prior  to  the  injury,  she  testified  positive- 
ly that  she  did  not  know  of  the  defect,  her  con- 
tributory negligence  was  for  the  jury. 

15.  Where,  though  plaintiff  was  seriously  In- 
jured by  a  defect  in  a  city  sidewalk,  a  part,  at 
leastj  of  her  permanenUy  impaired  physical 
condition  at  the  time  of  the  trial  was  due  to  4 
surgical  operation  preceding  her  fall  on  the 
sidewalk,  a  verdict  in  her  favor  for  $8,040  was 
excessive,  and  should  be  reduced  to  $o.OOO. 

Appeal  from  Superior  Court,  Thurston 
County;  O.  V.  Linn,  Judge. 

Aqtion  by  Rose  Gallamore  against  tbe  dty 
of  Olympia.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Modified. 

M.  G.  Royal,  Frank  C.  Owlngs,  and  James 
A.  Haight  for  appellant    T107  &  Falknor, 

for  respondent 


FULLERTON,  O.  J.  The  respondent  who 
was  plaintiff  below,  brought  this  action  to 
recover  for  personal  Injuries  received  by 
ber,  as  she  alleges,  from  a  fall  caused  by  a 
defect  In  the  sidewalk  of  tbe  appellant  dty. 
At  the  trial  In  the  court-below  a  verdict  was 
returned  In  ber  favor  for  the  sum  of  $8,040, 
for  which  sum,  together  with  tbe  costs  of  the 
action,  a  Judgment  was  entered  against  the 
city.    This  appeal  Is  from  that  Judgment 

The  appellant  first  challenges  the  sufficien- 
cy of  the  complaint  It  is  objected  that  the 
complaint  falls  to  allege  that  the  street  upon 
which  the  accident  happened  was  a  public 
street,  that  the  sidewalk  through  whit^  the 
respondent  fell  was  within  the  corpwate  lim- 
its of  the  dty  of  Olympia,  that  the  dty  had 
notice  of  tbe  defect  In  the  walk  which  caus- 
ed tbe  injury,  or  that  a  claim  for  the  damages 
sued  for  was  ever  presented  to  the  dty  cotin- 
dl  of  the  dty  of  Olympia  for  rejection  at  al- 
lowance. But  we  think  there  is  no  merit  tn 
either  of  these  contentiona    As  to  the  first 


side  of  Maple  Park,  a  street  within  the  cor- 
porate limits  of  the  said  defendant  city,  and 
between  Franklin  and  Main  streets,  on  said 
north  side  of  said  Maple  Park,  there  is  and 
was  at  all  times  mentioned  herein  a  sidewalk 
which  was  constructed  and  had  been  main- 
tained and  supervised  by  said  defendant  city 
through  its  legally  constituted  officers  and 
servants."  This,  in  our  Judgment,  is  suffi- 
cient to  show  liability  on  the  part  of  the  city 
for  defects  in  the  walk.  If  the  city  assumed 
Jurisdiction  over  the  walk  by  constructing, 
maintaining,  and  supervising  it,  it  is  respon- 
sible for  its  safe  condition,  whether  the  walk 
was  or  was  not  on  a  public  street.  But,  aside 
from  this,  the  omission  complained  of  would 
not  be  fatal  to  the  complaint  in  any  event 
All  streets  of  a  city  are  presumed,  in  the  ab- 
sence of  a  showing  to  the  contrary,  to  be  pub- 
lic streets;  and.  If  It  were  the  fact  that  the 
street  mentioned  was  not  a  public  street,  the 
objection  could  not  be  raised  by  a  general 
demurrer,  but  would  have  to  be  taken  by  an- 
swer. As  to  the  second  objection,  It  is  true 
there  is  no  direct  allegation  that  the  sidewalk 
on  which  the  accident  occurred  was  within 
the  corporate  limits  of  the  city  of  Olympia. 
In  the  quotation  from  the  complaint  above 
made  it  will  be  observed  that  the  allegation 
is  that  the  street  named  is  within  the  cor- 
porate limits  of  the  city,  and  that  the  side- 
walk is  on  the  north  side  of.  the  street.  To 
the  ordinary  mind,  however,  this  conveys  the 
idea  that  the  sidewalk  was  laid  along  the 
north  side  of  the  street  and  in  the  street; 
and,  if  it  was,  it  Is,  of  course,  within  the 
corporate  limits  of  the  city.  This,  we  think, 
is  good  as  against  a  general  demurrer,  what- 
ever might  have  been  its  effect  as  against  a 
motion  to  make  more  definite  and  certain. 
But,  aside  from  this,  proofs  went  into  the 
record  without  objection  that  the  sidewalk 
was  within  the  corporate  limits  of  the  city, 
and  the  case  was  tried  throughout  by  the  city 
on  that  assumption.  In  the  light  of  this  fact 
it  is  idle  now  to  contend  that  the  omission 
would  be  fatal  even  were  It  true  that  the 
complaint  did  not  contain  the  allegation  In 
question.  As  to  the  allegation  of  notice  on 
the  part  of  the  city,  the  complaint,  instead 
of  alleging  directly  that  the  city  had  notice 
of  the  defect  complained  of,  stated  facts 
from  which  such  notice  would  be  inferred. 
This  Is  enough.  As  proof  of  constructive  no- 
tice of  the  defect  causing  the  injury  would 
sustain  a  recovery,  it  is  sufficient  to  allege 
constructive  notice.  The  allegations  need 
not  be  stronger  than  the  required  proofs. 
The  last  objection  on  this  branch  of  the  case  Is 
answered  in  Sutton  v.  Snohomish,  11  Wash. 
24,  39  Pac.  273,  48  Am.  St.  Rep.  847.  It  was 
determined  in  that  case  that  the  general  stat- 
ute requiring  "demands"  against  a  city  to  be 
presented  to  the  city  council  for  rejection  or 
allowance  did  not  Include  claims  for  damages 
for  personal  injuries.    This  rule  has  been 


statute.    The  demurrer  to  the  complaint  was 
properly  overruled. 

It  is  next  assigned  that  the  court  erred  in 
instructing  the  Jury  that  they  might,  when 
making  up  their  verdict,  take  into  considera- 
tion, if  they  found  that  the  respondent  was 
otherwise  entitled  to  recover,  the  pain  and 
sufTering  she  had  undergone,  and  might  un- 
dergo in  the  futiure,  by  reason  of  her  injuries. 
This  contention  Is  founded  on  the  form  of 
the  prayer  of  the  complaint  The  respond- 
ent, after  setting  out  in  her  complaint  in  de- 
tail the  cause  and  nature  of  her  Injuries, 
and  the  several  ways  she  had  been  damaged 
by  reason  thereof,  demanded  Judgment  for 
loss  of  wages,  for  amounts  she  had  paid  and 
contracted  for  gurney  hire,  for  amounts  she 
had  paid  and  contracted  for  drugs  and  medi- 
cines, physicians'  services,  hospital  charges, 
and  "for  damages  caused  by  permanent  in- 
juries," but  made  no  special  demand  for  dam- 
ages caused  by  pain  and  suffering.  It  is 
argued  that  because  no  special  demand  was 
made  for  damages  on  account  of  these  items, 
the  respondent  was  precluded  from  recover- 
ing therefor,  and  consequently  it  was  error 
for  the  court  to  charge  the  jury  that  she 
might  so  recover.  To  this  contention  there 
are  several  answers,  the  first  of  which  is  that 
the  appellant  has  not  properly  preserved  the 
question  for  review  in  this  court  The  part 
of  the  charge  complained  of  was  contained  In 
a  paragraph  consisting  of  several  distinct 
propositions,  each  of  which,  except  possibly 
the  one  In  question,  was  free  from  error. 
The  exception  was  to  the  paragraph  as  a 
whole,  "and  to  each  and  every  part  thereof," 
but  it  did  not  point  out  to  the  court  the  pre- 
cise matter  thought  to  be  objectionable.  This 
was  not  enough.  The  rule  is  general  that 
an  exception  taken  to  an  entire  charge  con- 
taining several  distinct  propositions  is  un- 
availing if  any  one  of  the  propositions  be 
correct,  and  the  same  rule  applies  where  the 
exception  Is  to  a  part  of  a  charge  which  con- 
tains in  itself  more  than  one  proposition. 
Lichty  V.  Tannatt,  11  Wash.  37,  39  Pac.  2(50; 
Rush  V.  Spokaue  Falls  &  Northern  Ry.  Co., 
23  Wash.  501,  (53  Pac.  500;  Blashfiold's  In- 
structions to  Juries,  §  300;  8  Enc.  PI.  &  Pr. 
258-261.  As  was  said  in  Block  v.  Darling. 
140  U.  S.  234,  11  Sup.  Ct  832,  35  L.  Ed.  470: 
"The  general  exception,  'to  all  and  each  part 
of  the  foroRolng  charge  and  instructions,'  sug- 
gests nothing  for  our  consideration.  It  was 
no  more  than  a  general  exception  to  the 
whole  charge.  If  the  trial  court's  attention 
bad  been  specifically  called  at  the  time  to  the 
particular  part  of  the  charge  that  was  deemed 
erroneous,  the  necessary  correction  could 
have  been  made.  An  exception  'to  all  and 
each  part'  of  the  charge  gave  no  Information 
whatever  as  to  what  was  in  the  mind  of  the 
.excepting  party,  and  therefore  gave  no  op- 
I)ortunity  to  the  trial  court  to  correct  any 
error  committed  '  by  it"    This  language  is 
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I)eouIlarly  apt  when  applied  to  the  exception 
before  us.  At  the  trial,  evidence  that  the 
respondent  had  undergone  much  pain  and 
suffering,  and  was  destined  to  undergo  much 
more  in  the  future,  was  offered  and  rcceiTed 
without  objection.  Pain  and  suffering  fol- 
lowing an  Injury  are  elements  properly  to  be 
considered  in  estimating  damages  caused  by 
that  Injury.  The  court  was  therefore  war- 
ranted in  assuming  that  the  complaint  was 
as  broad  as  the  evidence,  and  the  appellant 
-cannot  be  permitted  to  take  advantage  of 
that  mistake  without  showing  that  It  called 
attention  to  it.  The  exception  as  taken  fail- 
ed to  do  this.  It  failed  even  to  mention  the 
objectionable  part  of  the  charge.  Much  less 
did  it  give  the  reason  why  it  was  objection- 
able. Indeed,  had  the  form  of  the  exception 
been  the  result  of  a  studied  effort  to  obscure 
the  real  objection,  it  could  not  have  been 
framed  more  happily  to  secure  such  a  result 
But,  If  the  question  -Were  properly  before  us, 
the  result  vrould  not  be  different  This  par- 
ticular defect  in  the  complaint  was  one  capa- 
ble of  being  amended,  and  could  have  been 
amended  at  the  trial  as  of  course.  Amend- 
ments which  might  have  been  made  In  the 
court  below  on  motion  will,  in  the  appellate 
court,  be  deemed  to  have  been  made. 

The  court  Instructed  the  Jury  that.  If  they 
found  the  respondent  was  entitled  to  recover, 
they  might  take  Into  consideration.  In  mak- 
ing up  their  verdict  the  probable  amount  of 
pain,  the  probable  loss  of  time,  and  the  prob- 
able amount  of  expense  she  would  suffer  and 
be  subjected  to  in  tlie  future  on  account  of 
her  injuries.  It  is  objected  to  this  that  It 
left  the  Jury  to  give  damages  against  the  ap- 
pellant for  consequences  which  were  contin- 
gent speculative,  or  merely  possible,  while 
the  rule  is  that  damages  for  future  pain  and 
suffering,  loss  of  time,  and  the  like,  can  only 
be  given  when  It  Is  reasonably  certain  that 
they  will  ensue  as  a  result  of  the  Injury. 
Undoubtedly  It  would  be  error  for  the  court 
to  allow  th«  Jury  to  award  damages  for  mat- 
ters purely  speculative,  or  for  those  condi- 
tions not  supported  by  a  preponderance  of 
the  evidence,  but  we  think  the  Instruction 
'Complained  of  Is  far  from  doing  this.  The 
word  "probable"  Is  defined  in  Webster's  In- 
ternational Dictionary  as  "having  more  evi- 
dence for  than  against;  supported  by  evi- 
dence which  Inclines  the  mind  to  believe,  but 
leaves  some  room  for  doubt;  likely";  and 
In  common  acceptation  the  word  implies, 
when  applied  to  a  condition  which  may  be 
supposed  beforehand,  that  we  know  facts 
enough  about  the  condition  supposed  to  make 
us  reasonably  confident  of  It  or,  at  the  least, 
that  the  evidence  preponderates  in  Its  favor. 
In  civil  actions  It  Is  a  general  rule,  to  which 
there  are  but  few  exceptions,  that  the  jury 
may  find  according  to  the  preponderance  of 
the  evidence.  We  know  of  no  reason  why 
an  exception  should  be  made  in  this  Instance, 
and  we  do  not  think  the  court's  applying  the 
term  "reasonably  certain"  to  sui>posed  fu- 


ture conditions  meant  any  more  than  this, 
but  that  each  of  them  would  have  approved 
an  instruction  to  the  effect  that  the  Jury 
might  return  damages  for  future  pain  and 
suffering  if  they  found  by  a  preponderance 
of  the  evidence  that  such  pain  and  suffering 
would  ensue.  However,  the  charge  of  the 
court  is  not  without  direct  authority  In  its 
support .  In  Sedgwick  on  Damages  (8th  Bd.) 
vol.  1,  p.  249,  the  author,  speaking  of  pro- 
spective losses,  after  stating  the  rule  to  be 
that  such  losses  must  be  reasonably  c^^ain 
to  ensue,  uses  this  language:  "This  'reason- 
able certainty'  does  not  mean  absolute  cer- 
tainty, but  reasonable  probability;"  citing 
Grlswold  V.  N.  Y.  C.  &  H.  R.  R.  R.  Co..  115 
N.  Y.  61,  21  N.  B.  720,  12  Am.  St  Rep.  7T5. 
and  Feeney  v.  L.  I.  R.  R.  Co.,  116  N.  Y.,  373, 
22  N.  E.  402,  5  Ll  R.  A.  544,  where  it  was 
held  not  error  to  permit  answers  to  questions 
put  to  an  expert  medical  witness  concerning 
the  probability  of  the  Injured  party  suffering 
In  the  future  from  his  Injuries.  In  Hamilton 
V.  Great  Falls  S.  R.  Co.,  17  Mont  334,  *i 
Pac.  8G0,  43  Pac.  713,  the  court  said:  "The 
court  charged,  among  other  things,  that  dam- 
ages could  be  awatded  for  'such  consequen- 
ces as  are  reasonably  likely  to  ensue  in  the 
future';  and  again,  'plaintiff  may  recover  for 
all  pain  and  suffering  wliicb  she  has  sus- 
tained, or  in  reasonable  probability  will  here- 
after sustain,'  etc.  The  appellant  now  con- 
tends that  damages  can  only  be  awarded 
when  it  Is  rendered  reasonably  certain  from 
the  evidence  that  damages  will  inevitably 
and  necessarily  result  from  the  original  in- 
Jury.  In  this  case  all  testimony  as  to  future 
disability  consisted  of  expert  medical  opin- 
ions. Certainty  of  future  effects  was  Impos- 
sible, and  reasonable  probabilities  were  nec- 
essarily the  bases  of  the  opinions  expressed. 
Therefore  to  say  that  she  could  recover  for 
suffering  which  she  would  in  reasonable  prob- 
ability sustain  was  practically  to  say  that 
she  might  recover  for  suffering  which  she 
was  reasonably  certain  to  sustain.  The  de- 
gree of  proof  would  be  the  same  In  either 
case."  And  In  Pennsylvania  It  was  held 
that  a  charge  which  told  the  Jury  that  they 
might  allow  for  such  pain  and  suffering  as 
the  Injured  person  was  "likely  to  suffer"  in 
the  future  by  reason  of  his  injuries  was  not 
error.  Scott  Township  v.  Montgomery,  03 
Pa.  444.  To  the  same  effect  is  Illinois  Cent 
R.  Co.  V.  Davidson,  76  Fed.  517,  22  C.  C.  A. 
306.  And  see,  also.  Swift  T.  Raleigh,  54  111. 
App.  44;  Kenyon  v.  City  of  Mondovi,  08 
Wis.  50,  73  N.  W.  314.  In  some  of  these 
cases  It  is  true  the  phrases  used  were  "likely 
to  suffer,"  "reasonably  likely  to  suffer,"  and 
the  like,  but  there  can  be  no  distinction  in 
meaning  between  such  phrases  and  the 
phrase  under  discussion. 

Counsel  for  both  appellant  and  respondent 
have  argued  the  questions  pertaining  to  this 
Instruction  as  if  the  court  used  the  word 
"probable"  with  reference  to  the  poesibilltr 
of  the  respondent  suffering  and  sustaining 


Digitized  by 


Google 


question  with  the  same  thought  In  view.  It 
has  seemed  to  us,  however,  after  a  reading 
«f  the  entire  charge,  that  it  is  a  misconstruc- 
tion of  the  meaning  of  the  court  As  we 
read  the  charge,  the  court  did  not  use  the 
word  in  this  connection  with  the  idea  of 
expressing  the  degree  of  proof  necessary  in 
order  to  enable  the  respondent  to  recover 
(elsewhere  in  the  Instructions  it  had  done 
that),  but  used  the  word  rather  as  a  measure 
of  the  quantum  of  her  recovery  In  case  they 
should  find  she  was  entitled  to  recover  at  all. 

•  The  court  did  not,  by  this  Instruction,  say 
that  the  Jury  could  find  for  the  respondent 
If  they  found  that  she  would  probably  suffer 
pain  in  the  future  and  probably  sustain  the 
other  enumerated  losses,  but  it  charged  them 
to  the  efCect  that,  if  they  found  by  a  fair 
preponderance  of  the  proofs  that  she  would 
suffer  pain  in  the  future,  and  would  be  sub- 
ject to  loss  of  time  and  expenditures  because 
of  her  injuries,  then  the  Jury  could,  in  esti- 
mating her  damages,  take  Into  consideration 

■  the  probable  amount  of  pain  she  would  suf- 
fer, the  probable  loss  of  time,  and  the  prob- 
able amount  of  expense  she  would  be  put  to 
in  the  future  on  account  of  such  injuries, 
which,  as  we  say,  gives  It  rather  the  sense 
of  a  measure  of  quantity  than  the  expression 
of  a  possibility.  If  this  be  the  true  mean- 
ing of  the  instruction,  it  Is  clearly  not  erro- 
neous. 

It  is  complained  that  the  court  erred  in 
charging  the  Jury  to  the  effect  that  one  trav- 
eling upon  the  sidewalk  or  street  of  a  city 
without  notice  of  any  defect  therein  has  the 
right,  when  using  due  diligence  and  care,  to 
presume  and  act  upon  the  presumption  that 
it  is  reasonably  safe  throughout  its  entire 
width.  This  instruction  is  sustained  by  the 
case  of  Gallagher  v.  Town  of  Buckley,  31 
Wash.  380,  72  Pac.  79,  and  is,  we  think,  a 
correct  statement  of  the  law. 

The  appellant  challenges  the  sufficiency  of 
the  evidence  to  support  a  verdict  for  re- 
spondent It  argues  that  It  does  not  appear 
from  the  evidence  that  the  hole  in  the  walk 
Into  which  the  respondent  fell  was  one  ex- 
isting prior  to  the  accident  that  it  was  not 
i^hown  that  the  city  had  knowledge  of  it  pri- 
or to  that  time,  and  that  it  does  appear  that 
the  respondent  was  guilty  of  contributory 
negligence;  but  on  each  of  these  questions 
we  find  a  substantial  conflict  in  the  evidence, 
and  think  they  were  properly  submitted  to 
the  Jury.  The  testimony  of  the  respondent 
and  the  woman  who  accompanied  her  at  the 
time  of  the  Injury  is  to  the  effect  that  she 
fell  Into  an  existing  hole  in  the  walk,  and  the 
testimony  of  other  witnesses  shows  that  the 
holes  had  been  In  the  walk  at  that  place  tor 
something  like  a  year  prior  to  the  accident 
and  that  they  rendered  the  walk  unsafe  for 


existing  hole,  this  evidence  was  sufficient  to 
make  a  case  for  the  Jury,  even  though  con- 
tradicted. So,  also,  the  testimony  that  the 
unsafe  condition  of  the  walk  existed  for  so 
long  a  time  was  proof  sufficient  to  go  to  the 
Jury  on  the  question  of  the  city's  knowledge 
of  the  defect.  It  was  evidence  of  construc- 
tive notice,  and  constructive  notice  Is  suffi- 
cient The  only  thing  we  have  discovered 
In  the  record  indicating  contributory ,  negli- 
gence was  the  fact  that  the  respondent  pass- 
ed over  the  walk  prior  to  the  Injiury,  and  for 
that  reason  may  have  known  of  the  existing 
holes.  Her  testimony,  however,  was  positive 
to  the  effect  that  she  did  not  know  of  them. 
This  made  it  a  question  for  the  Jury. 

The  other  errors  assigned,  save  the  one 
next  to  be  noticed,  we  think,  hardly  merit 
separate  consideration.  Indeed,  some  of  them 
are  passed  over  by  the  appellant  with  noth- 
ing more  than  their  mere  mention.  Suffice 
it  to  say,  therefore,  that  we  have  examined 
them  with  care,  and  find  nothing  that  re- 
quires a  reversal  of  the  Judgment  rendered. 

Lastly,  it  Is  contended  that  the  Judgment 
is  excessive,  and  with  this  contention  we  are 
inclined  to  agree.  Doubtless  the  appellant 
was  at  the  time  of  the  trial,  in  so  far  as  her 
state  of  health  was  concerned.  In  a  some- 
what pitiable  condition,  but  the  evidence 
makes  it  clear  that  this  was  not  entirely  the 
result  of  her  injury.  She  had  been  subjected 
to  two  surgical  operations,  each  of  which 
was  critical  in  its  nature.  One  of  these  oc- 
curred prior  to  the  time  of  her  lnjvu7,  and, 
of  course,  could  In  no  wise  be  traceable  there- 
to. The  second  occurred  some  little  time 
after,  and  it  is  doubtful,  at  best  whether 
the  condition  necessitating  it  was  the  result 
of,  or  only  aggravated  by,  the  injury.  The 
conditions  of  the  body  necessitating  these 
operations  were  alone  sufficient  to  account 
for  much  of  her  III  health,  and  It  appears  to 
us  that  the  Jury,  In  making  up  their  verdict 
may  not  have  very  carefully  segregated  the 
conditions  for  which  the  city  could  be  held 
responsible  from  those  for  which  it  could 
not.  For  these  reasons  we  have  decided  to 
reduce  the  Judgment  to  $5,000.  The  order 
of  the  court  will  be,  therefore,  that  If  the 
respondent,  within  30  days  from  the  time  of 
the  filing  of  this  opinion,  will  remit  frcHa  the 
Judgment  all  in  excess  of  the  sum  of  $5,000 
and  the  costs  taxed  in  the  court  below,  the 
Judgment  will  stand  affirmed  toe  those  sums; 
otherwise  the  Judgment  will  be  reversed,  and 
a  new  trial  granted.  In  case  the  remission 
Is  made,  neither  party  will  recover  costs  In 
this  court.  If  not  so  made,  costs  of  this 
court  vdll  go  to  the  appellant 

DUNBAR,  HABLBT,  MOUNT,  and  AN- 
DERS, JJ.,  concur. 
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CITY  OF  PORT  TOWNSEND  v.  LEWIS  et  al. 

(Supreme    Court    of   Washiogton.    March    21, 

1904.) 

QUIETING  TITLBS-COMPLAINT— SUFFICIENCY- 
MUNICIPAL  CORPORATIONS— RIGHT  TO  SUB- 
ADVERSE  POSSESSION— COLOR  OF  TITLB— 
LANDS  HELD  FOR  PUBLIC-EVIDENCE^-CROSS- 
EXAMINATION— APPEAL-ERRORS  WAIVEI>- 
PLEADINO  OVER— NONSUIT. 

1.  A  motion  to  strike  or  to  make  more  defi- 
nite and  certain  is  waived  by  pleading  over  and 
going  to  trial  on  the  merits. 

2.  On  appeal  from  a  judgment  quieting  title 
to  and  awarding  the  possession  of  land,  the 
Supreme  Court  tries  the  case  de  novo,  in  so 
far  as  the  findings  have  been  excepted  to,  and 
will  disregard  any  evidence  which  it  finds  in- 
admissible, so  that  error  in  the  admission  of 
evidence  is  not  available  to  appellant. 

a.  By  going  on  with  the  trial  and  introduciDg 
evidence  on  their  behalf,  defendants  waived 
their  motion  for  a  nonsuit,  and  could  not  com- 
plain on  appeal  of  error  in  denying  the  same. 

4.  In  an  action  by  a  city  to  recover  posses- 
sion of,  and  quiet  title  to,  land  claimed  by  it 
as  a  public  street,  allegations  of  fact  showing 
the  premises  to  be  a  public  street  of  the  city 
are  sufHcient,  though  there  is  no  allegation 
that  the  city  is  the  owner  of,  or  entitled  to  the 
possession  of,  the  street. 

5.  Under  the  statute  giving  third-class  cities 
the  right  to  sue  and  be  sued,  and  to  establish, 
lay  out,  etc.,  streets,  such  a  city  may  maintain 
ejectment  to  recover  a  portion  of  one  of  its 
public  streets. 

6.  It  is  not  proper  for  defendant  to  cross- 
examine  plaintiff's  witnesses  as  to  matters  per- 
taining to  an  affirmative  defense. 

7.  To  constitute  adverse  possession,  there 
must  not  only  be  an  ouster  of  the  real  owner, 
followed  by  an  actual,  notorious,  and  contin- 
uous possession  on  the  part  of  the  claimant  dur- 
ing the  statutory  period,  but  there  must  have 
existed  an  intention  on  his  part,  for  a  like 
period,  to  cinim  in  hostility  to  the  title  of  the 
real  owner,  so  that  a  contest  with  other  claim- 
ants of  a  preference  right  to  purchase  the 
lands  in  dispute  from  the  state  is  inconsistent 
with  an  adverse  possession. 

8.  Ballinger's  Ann.  Codes  &  St  S  5503,  giving 
title  to  persons  in  actual  possession  of  laud  un- 
der color  of  title,  who  continue  in  possession  for 
seven  successive  years,  paying  taxes,  does  not 
appl.v  to  a  case  where  the  person  in  possession 
has  no  color  of  title. 

0.  Bollinger's  Ann.  Codes  &  St.  {  5508.  giv- 
ing title  by  seven  years'  adverse  i>ossession  and 
payment  of  taxes,  does  not  extend  to  lands 
held  for  a  public  purpose. 

10.  Where  items  of  a  cost  bill  are  not  such  as 
could  under  no  circumstances  be  taxed,  but 
could  all  be  taxed  under  certain  circumstances, 
the  Supreme  Court  is  bound  to  presume,  in 
the  absence  of  a  record  showing  the  actual 
circumstances,  that  sufflcieut  showing  was  made 
to  justify  their  taxation  by  the  court  below. 

Appeal  from  Superior  Court,  Jefferson 
County;    Geo.  C.  Hatch,  Judge. 

Action  by  the  city  of  Port  Townsend 
against  Solomon  Lewis  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Sachs  &  Hale,  for  appellants.  A.  W.  Bud- 
dress,  for  respondent. 

FUI-LBRTON,  C.  J.  The  respondent,  the 
city  of  Port  Townsend,  brought  this  action 
to  recover  possession  of,  and  quiet  Its  title 
to,  a  portion  of  land  claimed  by  it  as  a  pub- 

t  7-  See  Adverse  Posiesslon,  vol.  1,  Cent.  Dig.  I 
2S7. 


lie  Street  of  which  the  appellants  were  in 
possession.  From  the  record  It  appears  that 
the  predecessors  In  Interest  of  the  appellants, 
during  the  years  1885,  1886,  and  1887,  con- 
structed on  tide  lands  in  front  of  the  city 
of  Port  Townsend  a  wharf  extending  from 
the  shore  out  towards  deep  water  a  distance 
of  some  300  feet  They  were  in  possession 
of  and  in  the  actual  use  of  this  wharf  at  the 
time  the  territory  of  Washington  was  admit- 
ted Into  the  Union  as  a  state— the  time  the 
lands  on  which  the  wharf  was  constructed 
became  state  property.  After  the  admission 
of  the  territory  as  a  state,  the  city  of  Port 
Townsend,  pursuant  to  the  authority  of  the 
state  Constitution  and  the  laws  passed  there- 
under, extended  its  streets  across  the  tide 
lands  lying  in  front  of  itself,  one  of  which, 
known  as  "Front  Street,"  crossed  the  end  of 
the  appellants'  wharf,  cutting  off  some  10C5 
feet  thereof.  The  builders  of  the  wharf 
continued  in  its  possession,  and  when  the 
board  of  appraisers  for  tide  and  shore  lands 
were  appraising  tide  lands  in  front  of  the 
city  of  Port  Townsend,  in  1895,  they  sought 
to  have  that  board  appraise  the  lands  In  the 
street  covered  by  their  wharf  as  state  lands, 
so  that  they  might  purchase  the  same  as  tide 
lands  upon  which  they  had  improvements, 
and.  on  the  refusal  of  the  board  to  make  such 
an  appraisement,  brought  mandamus  against 
them  to  compel  them  so  to  do.  The  trial 
court  refused  to  grant  the  writ,  and  an  ap- 
peal was  duly  taken  to  this  court,  where 
the  Judgment  of  the  trial  court  was  afiirmed. 
In  that  case,  which  was  against  the  predeces- 
sors in  interest  of  the  present  appellants, 
the  validity  of  the  dedication  and  the  pro- 
ceedings taken  to  establish  the  street  called 
"Front  Street,"  as  well  as  the  rights  of  the 
possessors  of  the  property  to  purchase  it 
from  the  state,  were  in  Issue,  and  were  de- 
termined against  the  riglits  of  the  applicants 
for  the  writ.  The  applicants  continued  in 
possession,  however,  and  they,  with  Uie  sac- 
ces.sors  In  Interest,  the  appellants,  have  been 
in  possession  ever  since.  In  fact  there  has 
been  a  continuous  possession  of  the  wharf 
by  the  appellants  and  their  predecessors  in 
Interest  ever  since  the  same  was  constructed, 
in  1887. 

In  its  complaint  the  city  set  out  the  pro- 
ceedings had  to  establish  the  street,  and  the 
decision  of  the  trial  court  and  of  this  court 
in  the  mandamus  proceedings  before  mention- 
ed, and  averred  that  the  appellants  were  in 
possession  of  a  portion  of  the  street  claim- 
ing an  interest  therein,  but  without  right. 
It  prayed  that  its  title  and  right  to  the  street 
be  established  and  qnleted,  that  the  ap- 
pellants be  ejected  therefrom,  and  for  gen- 
eral relief.  The  appellants  moved  to  strike 
from  the  complaint  certain  parts  thereof,  and 
to  make  certain  other  parts  more  definite  and 
certain.  The  motion  to  strike  was  sustain- 
ed as  to  all  tliat  part  of  the  complaint  re- 
lating to  the  mandamus  proceedings  and  the 
judgment  of  the  court  thereon,  and  overruled 
as  to  the  remainder.    The  appellants  there- 
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upon  filed  a  general  demurrer  to  the  com- 
plaint, which  was  also  overruled,  whereupon 
they  answered,  putting  In  Issue  Its  material 
allegations,  and  pleading  afflrmatively  the 
statute  of  limitations,  and  certain  facts 
thought  to  estop  the  city  from  asserting  its 
rights  to  the  street  in  question,  if  any  It  ever 
had.  A  reply  was  filed  denying  generally  the 
allegations  of  the  answer,  and  again  setting 
out  the  mandamus  proceedings,  with  the 
Judgments  entered  therein. .  A  Jury  was 
waived,  and  a  trial  had  before  the  court,  re- 
sulting In  findings  and  a  Judgment  for  the 
city. 

The  appellants  assign,  among  other  things, 
that  the  court  erred  In  orerrullng,  in  part, 
their  motion  to  strike  from  the  complaint, 
and  to  make  certain  allegations  thereof  more 
definite  and  certain;  that  it  admitted  evi- 
dence over  their  objections;  and  that  it  re- 
fused to  grant  a  motion  for  nonsuit  made 
at  the  conclusion  of  the  respondent's  evi- 
dence. These  assignments,  however,  sug- 
gest questions  which  are  of  no  moment  at 
this  stage  of  the  proceedings,  no  matter  how 
pertinent  they  may  have  been  at  the  time 
they  were  presented  to  the  lower  court  A 
motion  to  strike  or  to  make  more  definite 
and  certain  is  waived  by  pleading  over  and 
going  to  trial  on  the  merits.  Had  the  ap- 
pellants stood  on  their  motion,  and  appealed 
from  the  judgment  the  trial  court  might  have 
thereafter  entered  against  them',  this  court 
would  listen  to  their  objections,  but  they 
cannot  have  the  benefit  of  the  technical  ob- 
jection and  the  benefit  of  a  hearing  on  the 
merits  at  the  same  time.  They  must  waive 
either  one  or  the  other,  and  when  they  pro- 
ceed to  the  merits  it  is  a  waiver  of  the  tech- 
nical objection.  The  claim  that  the  trial 
court  erred  in  the  admission  of  evidence  is 
equally  without  avail.  The  case  Is  one  which 
this  court  tries  de  novo,  in  so  far  as  the  find- 
ings have  been  excepted  to;  and,  this  being 
so.  It  will  disregard  any  evidence  which  It 
finds  inadmissible.  It  is  also  immaterial 
whether  or  not  the  trial  court  erroneously 
refused  to  grant  a  nonsuit.  By  going  on 
with  the  trial  and  Introducing  evidence  on 
their  behalf,  the  appellants  waived  any  tech- 
nical advantage  they  might  have  availed 
themselves  of  by  such  a  motion.  Of  course, 
if  the  evidence  of  the  respondent  did  not  at 
that  time  warrant  a  recovery,  and  the  de- 
fect in  the  evidence  was  not  subsequently 
supplied,  the  appellants  can  now  successfully 
urge  that  the  evidence  before  the  court  Is  in- 
suflicient  to  Justify  the  findings  and  Judg- 
ment; but  the  court  must  look  to  the  whole 
of  the  evidence  to  ascertain  that  fact,  not 
alone  to  the  evidence  of  the  respondent. 

It  Is  next  urged  that  the  complaint  fails 
to  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  is  said  there  is  no  allegation  in 
the  complaint  to  the  effect  that  the  respond- 
ent is  the  owner  of,  or  entitled  to  the  posses- 
sion of,  the  street  in  question.  Facts  are  al- 
leged, however,  which  show  it  to  be  a  public 
:fltreet  of  the  city  of  Port  Townsend,  and,  if 


a  city  of  the  third  class  may  maintain  an 
action  of  ejectment  to  recover  a  portion  of 
one  of  its  public  streets,  the  complaint  states 
a  cause  of  action.  On  this  question  we  have 
no  doubt  that  such  a  right  is  vested  in  the 
city.  By  the  statute  it  Is  given  the  right 
"to  sue  and  be  sued,"  and  "to  establish,  lay 
out,  alter,  keep  open,  open,  widen,  vacate, 
improve  and  repair  streets,"  etc.  (1  Ballin- 
ger's  Ann.  Codes  &  St  §§  925,  938,  subd.  4), 
which  Is  undoubtedly  a  grant  of  power  suffl- 
cient  to  enablQ  it  in  some  manner  to  protect 
Its  streets  against  the  encroachment  of  in- 
dividuals. While  the  cases  are  not  uniform 
on  the  question,  we  think  the  better  rule  is 
that  the  city  may  maintain  a  civil  action 
for  that  purpose.  Southern  Pacific  Co.  v. 
Hyatt  132  Cal.  240,  64  Pac.  272,  54  L.  K.  A. 
522;  People  v.  Holladay,  93  Cal.  241,  29  Pac. 
54,  27  Am.  St  Rep.  186;  Metropolitan  City 
Ry.  Co.  v.  Chicago,  96  111.  628. 

The  next  contention  is  that  the  court  erred 
In  sustaining  an  objection  to  certain  ques- 
tions asked  the  respondent's  witnesses  on 
cross-examination.  These  questions,  it  seems 
to  us,  called  for  matter  pertaining  to  the  ap- 
pellants' affirmative  defense,  and  were  prop- 
erly refused  as  not  cross-examination.  But 
were  it  otherwise,  we  hardly  think  the  appel- 
lants could  be  heard  to  complain  of  it  suc- 
cessfully. The  fact  thus  sought  to  be  estab- 
lished was  subsequently  testified  to  by  the 
appellants'  witnesses,  and,  as  there  was  no 
contradictory  evidence,  It  may  be  taken  as 
established. 

The  principal  contention  of  the  appellants 
is,  however,  that  the  action  Is  barred  by  tlie 
statute  of  limitations,  and  to  the  argument 
of  this  question  the  principal  part  of  the 
briefs  is  devoted.  We  have  not,  however, 
found  It  necessary  to  follow  counsel  on  the 
main  branch  of  this  question,  for.  If  it  be 
conceded  that  title  to  a  portion  of  a  public 
street  can  be  acquired  by  adverse  possession 
during  the  period  of  the  statute  of  limita- 
tions, it  seems  to  us  that  the  appellants' 
proofs  fall  short  of  showing  such  a  posses- 
sion as  the  rule  requires.  Undoubtedly  they 
have  shown  actual  and  exclusive  possession 
of  the  property  In  dispute  by  themselve.s 
and  their  predecessors  in  interest  for  mcH-e 
than  10  years  prior  to  the  commencement 
of  this  action,  but  we  think  they  have  fail- 
ed to  show  that  such  possession  was  adverse 
for  that  length  of  time.  The  record  shows 
that  as  late  as  1895  they  were  contesting 
with  the  officers  of  the  state  and  municipali- 
ty their  claim  of  a  preference  right  to  pur- 
chase these  very  lands.  These  acts  on  their 
part  were  wholly  inconsistent  with  the  idea 
of  an  adverse  possession.  To  constitute  an 
adverse  iwssession,  there  must  be  not  only 
an  ouster  of  the  real  owner,  followed  by  an 
actual,  notorious,  and  continuous  possession 
on  the  part  of  the  claimant  during  the  statu- 
tory period,  but  there  must  have  existed  an 
Intention  on  his  part  for  a  like  period  to 
claim  in  hostility  to  the  title  of  the  real  own- 
er.   Blake  T.  Shriver,  27  Wash.  597,  68  Pac. 
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330.  PoBsesslon  Is  not  adverse  "If  It  be 
held  under  or  subservient  to  a  higher  title." 
BelUngham  Bay  Land  Co.  v.  Dibble,  4  Wasb. 
764,  31  Pac.  30.  Tested  by  these  rules,  there 
was  no  adverse  possession  prior  to  1895;  and. 
It  It  be  conceded  that  possession  subsequent 
to  that  time  was  of  a  character  to  put  the 
statute  in  motion.  It  baa  not  continued  for 
the  required  period. 

The  appellants  also  claim  by  virtue  of 
section  5503,  Ballinger's  Ann.  Codes  &  St, 
but  plainly  this  section  .is  inapplicable,  for 
at  least  two  reasons:  In  the  first  place,  title 
Is  conferred  thereby  only  when  the  claimant 
holds  under  color  of  title  for  the  prescribed 
period,  and  the  appellants  In  this  instance 
have  no  color  of  title;  and,  in  the  second,  it 
is  provided  specially  that  it  does  not  extend 
to  lands  or  tenements  held  for  any  public 
purpose,  and  these  lands  are  held  for  a  public 
purpose,  namely,  a  public  highway. 

The  appellants  have  brought  up  In  the 
transcript  a  certified  copy  of  the  cost  bill 
filed  In  the  court  below,  their  motion  to  retaz 
the  costs,  and  the  Journal  entry  of  the 
court  denying  the  motion,  and  urge  us  to  re- 
>iew  the  matter.  What  showing  was  made 
at  the  hearing  of  the  motion  does  not  appear, 
and  the  record  is  insufficient,  for  that  reason, 
to  enable  us  to  determine  whether  or  not 
there  was  any  error  in  the  ruling  of  the 
court  It  the  cost  bill  contained  items  which 
nnder  no  circumstances  could  be  taxed  as 
costs,  this  court  would,  on  the  showing 
made,  strike  them  out  But  the  items  ob- 
jected to  are  not  of  that  character.  They 
could  all  be  taxed  under  certain  circum- 
stances, and  this  court  is  bound  to  presume, 
in  the  absence  of  a  record  showing  the  actual 
circumstances,  that  sufficient  was  made  to 
appear  to  justify  their  taxation  by  the  court 
below. 

The  appellants  also  make  the  contention 
that  the  evidence  was  insufficient  to  Justify 
the  findings  of  fact  but  we  think  the  record 
fully  supports  the  trial  court. 
'  There  being,  therefore,  no  substantial  er- 
ror, the  judgment  must  be  affirmed,  and  it  is 
80  ordered. 

DUNBAR,  HADLEY,  ANDERS,  and 
MOUNT,  JJ.,  concur. 

(34  Wuh.  420) 

CRISWETX  T.  BOARD  OF  DIRECTORS  OF 

EVERETT  SCHOOL  DIST.  NO.  24  et  al. 

(Supreme  Court  of  Washington.    March  23, 
1004.) 

SCHOOL  DISTRICTS-SCHOOLHOUSE-CONSTBCC- 

TION— PROPOSALS  —  ADVERTISEMENT  —  BIDS 
—SPECIFICATIONS— ALTERATION— CONTRACTS 
—  NONCOMPLIANCE  —  QUANTUM  MERUIT  — 
SCHOOL  WARRANTS— PAYMENT— INJUNCTION 
—TAXPAYERS'  ACTION— DEFECT  OF  PARTIES 
—WAIVER— ATTORNEY'S  FEES— ALLOWANCE. 

1.1  Bollinger's  Ann.  Codes  &  St  §  2366, 
provides  that  in  all  school  districts  contem- 
plated by  the  chapter,  when,  in  the  opinion  of 
the  board  of  education,  the  .  cost  of  any  con- 
templated building  will  equal  or  exceed  $200.  it 
Bhnll  give  due  notice  by  piiblieution  of  the 
intention  to  receive  bids,  and  that  the  board 
■ball  determine  the  specifications  for  such  bids. 


which  shall  be  public.  Held,  that  such  section 
limited  the  power  of  the  board  only  to  the  ex- 
tent of  requiring  publication  of  notice  of  in- 
tention to  receive  bids  on  open  i^iecifieations, 
and  did  not  prohibit  the  board  from  cbaDging 
the  specifications  for  a  school  building  af^er 
the  bids  had  been  received  so  as  to  reduce  the 
cost  of  the  building,  and  deducting  a  sum 
agreed  on  from  the  offer  of  the  lowest  bidder 
before  such  change,  and  then  maldn^  a  contract 
with  bim  for  a  building  conforming  to  the 
changed  specifications,  which  did  not  change  the 
general  plan  of  the  building,  without  again  ad- 
vertising for  bids. 

2.  Where  a  contractor  for  the  erection  of  a 
school  building  made  many  material  changes 
and  omissions  in  the  work  without  anthorftr 
of  the  board  of  school  directors,  and  against 
the  protests  of  the  architect  but  notw^itbstand- 
ing  this  the  contract  was  not  fraudulent  nor  ul- 
tra vires,  and  the  district  accepted  and  used 
the  building  after  it  was  completed,  the  dis- 
trict though  not  liable  on  the  contract  was 
bound  to  pay  the  reasonable  value  of  the  build- 
ing. 

3.  Where,  in  a  taxpayer's  action  to  restrain 
the  payment  of  school  warrants  issued  for  the 
construction  of  a  schoolhouse,  the  complaint 
alleged  that  the  warrants  had  been  issued  to 
the  contractor,  and  he  answered,  admitting  the 
fact,  but  did  not  allege  that  other  persons  not 
parties  to  the  action  were  the  owners  of  the 
warrants,  though  such  fact  was  within  his 
knowledge,  he  was  not  entitled  to  object  that 
there  was  a  defect  of  parties  defendant  under  3 
Ballinger's  Ann.  Codes  &  St  §S  4009,  4011. 
providing  that,  where  a  defect  of  parties  does 
not  appear  on  the  face  of  the  complaint,  the 
objection  may  be  taken  by  answer,  and  if  ob- 
jection is  not  so  taken  defendant  will  be  deem- 
ed to  have  waived  the  same. 

4.  A  trial  court  has  no  power  to  allow  an  at- 
torney's fee  in  a  taxpayer's  action  to  restrain 
the  collection  of  school  warrants  in  the  ab- 
sence of  statutory  authority. 

Appeal  from  Superior  Court  Snohomish 
County;  John  C.  Denney,  Judge. 

Action  by  A.  W.  Criswell  against  the  Board 
of  Directors  of  Everett  School  District  No. 
24  and  others.  From  a  Judgment  In  favor  of 
plaintitr  for  less  than  the  relief  demanded, 
both  parties  appeal.    Reversed  in  part 

McMurchie  &  Bundy,  for  plaintiff.  Brown- 
ell  &  Coleman,  for  defendant  school  board. 
Cooley  &  Horan,  tor  defendant  T.  L.  Grant 

MOUNT,  J.  This  action  was  brought  In 
the  lower  court  by  the  plaintllf,  a  resident 
and  taxpayer,  to  restrain  the  payment  of  cer- 
tain school  warrants  issued  by  the  officers 
of  School  District  No.  24  in  Snohomish  coun- 
ty in  payment  of  the  contract  price  of  a 
school  building  for  said  district  constructed 
by  defendant  Grant  Upon  a  trial  the  court 
entered  a  decree  restraining  payment  trf  a 
part  of  the  warrants  and  refusing  to  restraia 
payment  of  the  balance,  and  also  ordered  the 
school  district  to  pay  $500  as  an  attorney's 
tee  to  plaintiff's  attorneys.  The  plaintiff  ap- 
peals from  that  part  of  the  decree  refusing 
to  restrain  the  payment  of  all  the  warrant.i. 
Defendant  Grant  appeals  from  that  part  of 
the  decree  restraining  the  payment  of  war- 
rauts.  The  school  district  appeals  from  that 
part  awarding  an  attorney's  fee  In  favor  of 
the  plaintiff. 

The  amended  complaint  contains  four  caus- 
es of  action,  one  of  which  was  abandoned 
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by  stipulation.  The  gist  of  tlie  otiier  three 
Is  (1)  failure  of  the  contractor  to  construct 
the  building  in  accordance  with  the  plans 
and  specifications;  (2)  that  the  contract  was 
void  because  of  failure  of  the  school  board 
to  advertise  for  bids  for  the  erection  of  the 
building;  and  (3)  fraud  and  collusion  In  mak- 
ing the  contract.  The  answer  of  the  defend- 
ant Grant,  after  denying  the  material  allega- 
tions of  the  complaint,  alleges  substantial 
compliance  with  the  contract,  but  admits  cer- 
tain minor  departures  and  omissions  from 
the  plans  and  specifications,  and  denies  any 
fraud  (»  collusion.  For  afflrmatiye  defenses 
he  alleges  the  facts  In  relation  to  the  ad- 
Tertlaement  for  bids;  that  his  bid  was  the 
lowest;  that,  after  certain  changes  in  the 
plans  and  specifications  to  conform  the  build- 
ing to  a  new  site,  the  contract  was  let  to  him, 
and  was  substantially  performed  before  the 
action  was  brought.  For  a  second  afllnna- 
tive  defense  he  alleges  laches  on  the  part  of 
the  plalntifr.  The  answer  of  the  school  board 
denies  generally  the  material  allegations  of 
the  complaint,  but  admits  certain  departures 
from  the  original  plans,  and.  also  pleads  lach- 
es on  the  part  of  the  plaintiff.  The  plaintiff, 
for  reply,  denies  the  new  matter  set  up  in 
the  answers.  Upon  the  facts  as  they  appear 
In  the  record  there  is  substantially  no  dis- 
pute, except  as  to  the  reasonable  value  of 
the  building  which  was  erected.  They  are, 
bi-iefly,  as  follows:  In  February,  1902,  the 
school  district  was  reorganized  under  the  law 
providing  for  a  district  In  cities  containing; 
over  10,000  Inhabitants.  At  that  time  the 
school  buildings  in  the  district  were  Inade- 
quate to  accommodate  the  school  children, 
and  there  was  great  necessity  for  another 
school  building.  The  city  board  of  educa- 
tion determined  to  erect  an  eigbt-room  school 
building  on  the  site  of  the  JefFerson  school 
grounds,  to  be  known  as  the  "Jefferson  An- 
nex." Architects  were  thereupon  employed 
to  prepare  plans  and  specifications  for  such 
building.  A  building  was  designed,  consist- 
ing of  a  two-story  wooden  structtire  resting 
on  a  basement  of  masonry.  On  account  of 
the  site  being  a  hillside,  the  basement  walls 
-were  not  of  the  same  dimensions  on  all  sides. 
The  superstructure  contained  a  number  of 
ornamental  wooden  columns  at  the  entrances. 
The  specifications  provided  for  a  complete 
eight-room  building  provided  with  ventiiating 
and  beating  apparatus  and  a  basement  Up- 
on these  plans  and  specifications  bids  were 
advertised  for.  In  response  to  the  advertise- 
ment 10  bids  were  filed  by  different  parties. 
The  bid  of  defendant  Grant  for  $32,900  was 
the  lowest.  Upon  receipt  of  these  bids  the 
t>oftrd  was  of  the  opinion  that  the  building 
was  more  expensive  than  the  district  wanted 
to  build,  and  a  meeting  of  the  electors  of 
the  district  was  called  to  consider  the  qnes- 
tlon  of  the  cost  of  the  building.  The  result 
of  this  meeting  was  an  authorization  to  the 
board  to  purchase  another  site  tor  the  pro- 
posed building  after  eliminating  the  orna- 
mental columns  and  a  portion  of  the  founda- 


tion. The  board  accordingly  purchased  an- 
other site  on  a  level  place,  and  directed  the 
architects  to  amend  the  specifications  so  as 
to  eliminate  the  ornamental  columns  and 
make  the  basement  conform  to  the  new  site. 
These  changes  and  others  necessitated  by  the 
location  were  made  in  the  plans  and  specifi- 
cations. The  size  of  the  building  was  also 
slightly  reduced  vrithout  the  knowledge  of 
the  board.  The  architects  thereupon  gave 
the  board  an  estimate  of  $6,230  as  the  amount 
which  should  be  deducted  on  account  of  these 
changes.  Thereafter,  on  March  29,  1902,  the 
board  adopted  a  resolution  authorizing  the 
erection  of  .the  building  on  the  new  site 
"in  accordance  with  the  changes  and  altera- 
tions as  suggested  by  the  board  and  archi- 
tects of  the  original  plans,"  and  the  name 
of  the  new  building  was  changed  from  "Jef- 
ferson Annex"  to  "Jackson  School."  No  fur- 
thM  advertisement  for  bids  was  published, 
but  the  board  deducted  $6,230,  as  estimated 
by  the  architect  to  be  the  difference  in  cost 
between  the  original  and  the  modified  plans 
and  specifications,  from  the  bid  of  Mr.  Grant, 
and  authorized  a  contract  with  him  for  the 
erection  of  the  building  for  $26,670.  This 
contract  was  entered  into -on  April  1,  1902. 
It  is  the  usual  builder's  contract,  providing 
for  deductions  and  extras  and  for  the  pay- 
ment of  75  per  cent,  of  the  value  of  the  work 
and  materials  as  the  work  progressed.  Bonds 
were  given  by  the  contractor,  as  required  by 
law,  for  the  faithful  performance  of  the  con- 
tract. Work  was  begun  on  the  building  on 
May  1,  1902.  During  the  progress  of  the 
work  the  district  decided  to  make  a  change 
In  the  heating  plant,  and  it  was  accordingly 
made,  and  a  more  expensive  heating  plant 
was  installed,  and  an  allowance  of  $1,500 
was  made  to  the  contractor  on  accoimt  there- 
of. Extra  work  on  the  foundation  was  or- 
dered, and  also  allowed,  to  the  amount  of 
$892.60.  Numerous  other  minor  changes  were 
made  by  the  contractor  for  his  benefit  with- 
out the  knowledge  or  authority  of  the  board, 
which  changes  are  estimated  to  amount  to 
about  $1,200.  In  September,  1902,  when  this 
action  was  begun,  the  building  was  substan- 
tially completed,  and  was  shortly  thereafter 
put  to  use  by  the  district,  and  was  occupied 
as  a  school  building  during  the  trial  of  the 
case.  Warrants  amounting  to  $27,092.50  had 
been  issued  by  the  Iioard,  and  delivered  to 
the  contractor,  and  disposed  of  by  him  before 
the  action  was  begun.  The  holders  of  these 
warrants  were  not  made  parties  to  the  ac- 
tion. Defendant  Grant  held  none  of  the 
warrants.  The  building  erected  Is  a  good, 
substantial,  modern  school  building,  well 
adapted  to  the  purposes  Intended,  and  well 
supplied  with  sanitary,  lighting  and  heat- 
ing facilities,  but  lighter  in  structure,  some- 
what smaller  in  size,  and  cheaper  in  many 
details  of  construction  than  the  building  first 
advertised  for.  In  addition  to  the  facts 
above  stated,  the  trial  court  found  that  the 
defendant  Grant  and  the  architects  who  were 
the  agents  of  the  board  coUusively  and  fraud- 
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uleutly  changed  the  plans  and  specifications, 
and  substituted  inferior  materials  in  the 
course  of  the  construction  of  the  building,  in 
order  to  obtain  an  excessive  and  dishonest 
profit;  that  the  reasonable  value  of  the  build- 
ing as  completed  Is  $20,535.56.  The  court, 
upon  its  findings,  entered  a  decree  restraining 
the  district  from  issuing  any  further  war- 
rants, and  restraining  the  payment  of  ail 
issued  In  excess  of  the  reasonable  value  of 
the  building  as  stated,  ordered  the  school 
district  to  pay  to  plaintiff's  attorneys  $500, 
and  entered  judgment  against  defendant 
Grant  for  the  costs  of  the  action. 

It  is  first  argued  by  appellant  Criswell  that 
the  contract  which  was  entered  into  by  de- 
fendant and  the  school  Ixmrd  was  ultra 
vires  and  void,  because  it  was  let  without 
advertising  for  bida  Many  cases  arc  cited 
to  the  effect  that,  where  a  municipal  corpora- 
tion is  required  by  its  charter  to  let  contracts 
in  a  certain  specified  way,  it  is  beyond  the 
power  of  such  a  corporation  to  let  contracts 
in  any  other  way;  that  obligations  entered 
into  in  violation  of  law  are  void,  and  no 
rights  or  liabilities  are  incurred  thereuuder. 
The  cases  cited  are  all  based  upon  statutes 
which  require  the  officers  of  the  corporation 
ta  advertise  for  bids  and  to  let  the  contract 
to  the  lowest  bidder,  and  there  was  no  dis- 
cretion left  to  the  officers,  except,  perhaps, 
to  determine  the  lowest  bid.  Among  many 
cases  cited  are:  Amott  v.  Spokane,  6  Wash. 
442,  33  Pac.  1063;  Moran  v.  Thompson,  20 
Wash.  525,  56  Pac.  29;  State  v.  Pullman,  23 
Wash.  583,  33  Pac.  265,  83  Am.  St.  Rep.  836. 
There  can  be  no  doubt  that  the  principles 
announced  in  these  cases  are  the  settled  law, 
not  only  of  this  state,  but  of  all  the  states 
whei'e  similar  questions  have  arisen.  If  this 
case  falls  within  the  principles  of  those  cas- 
es, the  rules  therein  announced  must  govern. 

The  power  of  the  board  of  education  to 
build  a  school  building  we  understaud  is  not 
questioned,  or,  it  so,  the  record  is  clear  that 
they  had  such  power.  The  question  is,  did 
the  board  have  the  right  to  enter  into  the 
contract?  The  statute  governing  such  trans- 
actions is  as  follows:  "In  all  districts  con- 
templated by  this  chapter,  when,  in  the  opin- 
ion of  the  board,  the  cost  of  any  lot  of  fur- 
niture, stationery,  apparatus,  fuel,  building 
or  Improvements,  or  repairs  to  the  same,  will 
equal  or  exceed  the  sum  of  $200,  it  shall  be 
the  duty  of  the  board  to  give  due  notice  by 
publication  in  at  least  one  daily  newspaper 
published  within  said  city,  and  if  there  be  no 
dally,  then  in  one  or  more  weekly  papers  in 
tliree  regular  consecutive  issues,  of  the  in- 
tention to  receive  bids  for  such  lots  of  fur- 
niture, stationery,  fuel  and  other  supplies, 
or  for  said  improvements  and  repairs.  The 
board  shall  determine  the  specifications  for 
such  bids,  which  shall  be  public."  Section 
2360,  1  Balllnger's  Ann.  Codes  &  St  While 
this  statute  does  not  require  the  contract  for 
such  supplies,  buildings,  or  repairs  to  be  let 
to  the  lowest  bidder,  yet  it  is  the  evident  pur- 
pose to  require  a  notice  and  an  opportunity 


for  competitive  bidding,  so  that  the  contract 
may  be  let  for  the  best  advantage  of  the 
municipality.  The  power  of  the  board  to 
contract  is  limited  by  the  section  quoted  only 
to  the  extent  of  requiring  notice  of  inten- 
tion to  receive  bids  upon  specifications  whicb 
are  open  to  bidders.  Ko  other  restrictions 
are  made.  The  terms  and  conditions  of  the 
contract  are  left  entirely  to  the  discretion  of 
the  board.  Mayo  v.  County  Commissioners, 
141  Mass.  74,  6  N.  E.  757.  It  was  not  the 
purpose  of  this  section  to  tie  the  hands  of 
school  boards  so  that  every  detail  in  plans 
and  specifications  for  school  buildings  shall 
be  irrevocably  fixed,  and  no  contract  made 
or  building  coustructcd  except  exactly  as 
specified.  The  evident  purpose  was  to  benefit 
the  school  disti'ict  by  inviting  competitive 
bidding  upon  contracts  for  proposed  build- 
ings and  supplies,  etc.  The  plans  and  speci- 
fications are  for  the  purpose  of  showing  the 
substance  of  what  is  desired.  In  this  case 
the  board  was  authorized  to  construct  a 
school  building.  Plans  and  specifications 
were  prepared.  They  were  public.  A  no- 
tice, as  require^,  was  published,  and  bids 
were  received.  Defendant  Grant's  bid  for 
$32,900  was  the  lowest  There  can  be  no 
doubt  that  the  board,  under  all  the  author- 
ities cited  by  appellant  Criswell,  was  au- 
thorized to  enter  into  a  binding  contract  with 
defendant  Grant  at  the  price  bid  for  the  con- 
struction of  the  building  as  planned  at  the 
time  advertisements  were  published.  Nor 
can  there  be  any  doubt  that  by  such  contract 
the  board  might  have  reserved  a  right,  as  it 
in  fact  did,  to  make  alterations  in  the  speci- 
fica'tlon»  agreeably  to  both  during  the  prog- 
ress of  the  work,  so  long  as  the  general 
plan  of  the  building  was  not  changed.  Boan^ 
of  Com'rs  v.  Cincinnati  Steam  Heating  Co., 
128  Ind.  240,  27  N.  E.  612,  12  L.  R.  A.  503: 
Bass  Foundry  &  Machinery  Works  v.  Parke 
County  Com'rs,  115  Ind.  234,  17  N.  B.  593; 
Kitchel  V.  Board  of  Com'rs,  123  Ind.  540,  24 
X.  E.  366.  If  this  may  be  done  after  the 
contract  is  entered  Into,  It  may  be  done  at  the 
time  as  a  part  of  the  contract  It  is  no 
doubt  true  that  one  bidder  may  not  change 
his  bid  after  knowledge  of  other  bids,  so  as 
to  ma^e  It  lower  than  another.  This  would 
Ije  a  fraud  upon  other  bidders.  And  the 
board  of  education  may  not  call  for  bids  upon 
a  given  plan,  and.  after  bids  have  been  made 
thereon,  so  change  the  plan  as  to  make  an 
entirely  different  building,  and  require  bid- 
ders to  accept  a  contract  upon  the  plan  as 
changed.  Nor  may  the  board  enter  into 
private  negotiations  with  one  of  the  bidders 
upon  a  different  plan.  This  would  avoid  the 
statute.  But  where  tlie  plan  remains  sub- 
stantially the  same,  and  the  parties  act  in 
good  faith,  detail  features,  which  are  not 
necessary  to  the  building,  and  which  do  not 
change  the  substantial  character  of  it,  may 
be  eliminated  on  terms  agreeable  to  the 
board  and  the  bidder  entitled  to  the  contract 
upon  the  plans  as  advertised.  Where  a  prop- 
er deduction  from  his  bid  is  made  on  account 
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would  not  be  ultra  vires  of  the  board.  This, 
we  tltink,  is  all  that  was  done  in  this  case. 
There  Is  no  evidence  of  any  bad  faith  on  the 
part  of  the  board  or  the  defendant  Grant  in 
this  respect,  and  we  are  therefore  of  the 
opinion  that  the  contract  entered  into  was 
within  the  powers  of  the  board,  and  was  a 
valid  and  binding  contract  upon  the  district. 

The  next  two  points  presented  by  appel- 
lant Criswell  are  to  the  effect  that,  the  con- 
tract being  ultra  vires  and  void,  the  contract- 
or. Grant,  cannot  recover  upon  the  contract 
or  upon  the  quantum  meruit,  and  the  fact 
that  the  district  occupies  the  building  and 
has  accepted  the  benefits  creates  no  lia- 
bility. This  Is  no  doubt  correct  where  the 
contract  Is  ultra  vires.  But,  since  we  have 
already  concluded  that  the  contract  was  not 
beyond  the  power  of  the  board.  It  will  not  be 
necessary  to  notice  these  points. 

It  is  next  contended  that  the  contract  was 
void  for  fraud.  It  is  not  claimed,  however, 
that  the  school  board  was  guilty  of  any  fraud, 
or  that  the  members  thereof  were  actuated 
by  other  than  the  beet  of  faith,  and  solely 
with  a  view  to  the  best  interests  of  the  dis- 
trict. But  it  is  claimed  that  defendant  Grant 
and  the  architects  fraudulently  changed  the 
plans  and  specifications  so  as  to  make  a 
dishonest  profit.  We  have  carefully  exam- 
ined the  whole  record  In  the  case,  and  par- 
ticularly that  bearing  upon  this  question,  and 
are  satisfied  that  there  is  no  sufficient  evi- 
dence upon  which  to  base  a  conclusion  of 
fraud  on  the  part  of  either  the  architects  or 
the  contractpr  prior  to  the  time  the  contract 
was  entered  into.  Before  the  contract  was 
let,  specifications  upon  which  the  advertise- 
ment was  made  and  the  ones  upon  which 
the  building  was  constructed  were  compared 
by  the  architect  and  a  committee  of  the 
board  of  education,  and  the  board  were  un- 
able to  find  any  material  differences  therein 
except  a  change  In  the  foundation  and  in  the 
ornamental  columns.  There  were,'  however, 
minor  changes,  some  of  which  were  noticed 
and  discussed,  while  others  were  not  discuss- 
ed or  not  noticed.  But  In  the  main  the 
speclflcntlons  were  identical.  The  slight 
change  In  the  size  of  the  building,  which  did 
not  Interfere  with  Its  efficiency,  was  not  call- 
ed to  the  attention  of  the  board,  and  they 
apparently  did  not  notice  It  until  after  the 
trial  was  In  progress.  The  architect  explains 
this  by  saying  that  It  was  made  to  reduce 
the  cost  of  the  building,  and  a  proper  de- 
duction was  made  for  It;  that  be  supposed 
the  board  had  knowledge  thereof.  However, 
this  point  becomes  Immaterial,  because  the 
court  concluded  on  account  of  such  fraud 
that  the  district  was  liable  only  for  the  rea- 
sonable value  of  the  building,  which  was 
found  to  be  $20,.535.56.  In  this  conclusion 
we  think  the  court  was  right,  not  because 
of  the  fraud,  but  because  the  contractor,  after 
the  contract  was  entered  Into,  made  many 
material  changes  and  omissions  in  the  work 
without  authority  of  the  board,  and  against 


count,  if  Grant  were  suing,  he  could  not  re- 
cover upon  the  contract  But  where  the  con-' 
tract  is  not  unlawful,  and  the  district  has 
accepted  and  is  using  the  building,  which  Is 
in  all  respects  suitable  for  Its  purposes,  com- 
mon honesty  requires  that  It  should  pay  the 
reasonable  value  thereof.  6  Cye.  Ill,  and 
cases  cited;  Kagy  v.  Ind-ependent  Dlst,  117 
Iowa,  694,  89  N.  W.  972;  Chapman  v.  Doug- 
las County,  107  U.  8.  348,  2  Sup.  Ct  62,  27 
L.  Ed.  378. 

Appellant  contends  that  the  amount  allow- 
ed is  In  excess  of  the  reasonable  value.  There 
Is  much  conflict  in  the  evidence  upon  this 
point,  and  for  that  reason  we  shall  not  dis- 
turb the  finding  of  the  trial  court 

Appellant  Grant  maintains  that  there  is 
shown  to  be  a  defect  of  parties,  and  that  the 
cause  must  therefore  be  reversed.  This  con- 
tention is  based  upon  the  fact  that  all  the 
warrants  issued  by  the  district  and  delivered 
to  Grant  were  disposed  of,  and  are  held  by 
purchasers  who  were  not  made  parties  to  the 
action,  and  who  are  not  now  before  the  court. 
The  statute,  at  section  4907,  2  BalUnger's 
Ann.  Codes  &  St.,  provides  that,  where  it  ap- 
pears upon  the  face  of  the  complaint  that 
there  is  a  defect  of  parties,  objection  may  be 
taken  by  demurrer.  Section  4909  provides 
that,  where  this  fact  does  not  appear  upon 
the  face  of  the  complaint,  the  objection  may 
be  taken  by  answer.  Section  4911  provides 
that.  If  no  objection  be  taken  either  by  de- 
murrer or  answer,  the  defendant  shall  be 
deemed  to  have  waived  the  same.  The  com- 
plaint alleged  that  the  warrants  had  been 
Issued  to  defendant  Grant  When  defendant 
Grant  answered,  he  admitted  this  fact,  but 
did  not  allege  that  other  persons,  not  parties 
to  the  action,  were  the  owners  thereof,  al- 
though the  fact  was  within  his  knowledge. 
At  the  trial,  and  over  the  objection  of  the 
plaintiff,  Grant  was  permitted  to  state  that 
he  was  not  the  owner  of  any  of  the  warrants, 
but  had  disposed  of  all  of  them  before  the 
action  was  begun.  Under  the  statute  it  is 
clear  that  Grant  had  waived  this  point,  and 
it  was  too  late  for  him  then  to  raise  the 
question.  State  ex  rel.  McCain  v.  Metschan, 
32  Or.  372,  40  Pac.  791,  53  Pac.  1071,  41  L. 
R.  A.  «92.  It  is  true  that  In  Stallcup  v. 
Tacoma,  13  Wash.  141,  42  Pac.  541,  52  Am. 
St  Rep.  25,  this  court  held.  In  a  case  where 
the  action  was  brought  to  restrain  the  pay- 
ment of  interest  on  certain  bonds,  that  absent 
bondholders  were  necessary  parties,  and  that 
the  court  could  make  no  decree  affecting  their 
rights,  and  this  decision  is  no  doubt  In  accord 
with  the  rule  of  law  upon  the  question;  but 
In  that  case  the  question  was  properly  and 
seasonably  raised.  See,  also,  Savage  v.  Stem- 
berg,  10  Wash.  679,  54  Pac.  611,  67  Am.  St 
Rep.  751.  By  the  appeal  of  the  school  dis- 
trict the  authority  of  the  court  to  allow  an 
attorney's  fee  of  $500  in  this  case  Is  ques- 
tioned. There  Is  no  statute  In  this  state  allow- 
ing attorney's  fees  In  a  case  of  this  kind, 
except  section  5172,  2  BalUnger's  Ann.  Codes 
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&  St.,  which  piorides  for  $10  to  be  taxed  as 
"costs.  In  the  abBence  of  a  statute  an  allow- 
ance except  for  costs  as  provided  Is  beyond 
the  power  of  the  court  Larson  t.  Winder, 
14  Wash.  0*7,  45  Pac.  315;  Trumble  v.  Trum- 
ble,  26  Wash.  133,  66  Pac.  124;  Dltmar  v. 
Ditmar,  27  Wash.  13,  67  Pac.  353,  91  Am. 
St  Rep.  817.  That  part  of  the  judgment 
allowing  an  attorney's  fee  Is  therefore  re- 
versed. In  all  other  respects  the  Judgment 
Is  afQrmed.  The  board  of  directors  will  re- 
cover costs  against  appellant  Criswell.  Ap- 
pellant Grant  will  recover  no  costs. 

FULLERTON,  C.  J.,  and  DUNBAR,  HAD- 
£>EY,  and  ANDERS,  JJ.,  concur. 


(34  Wash.  «») 

STATE  T,   YANDELIi. 

(Supreme  Court  of  Washington.    March  21, 

1901.) 

CRIMINAL  LAW  —  HOMICIDK  —  INFORMATION  — 
APPEAL— STATBMEINT  OF  FACTS— SERVICE— 
FILING— TIME— AFFIDAVITS— CERTIFICATION. 

1.  Affidavits  attached  to  a  transcript  on  a 
criminal    appeal   cannot   be   considered   wliere 

.  they  have  not  been  certified  as  a  part  of  the 
record  of  the  case. 

2.  Where  a  copy  of  the  statement  of  facts  on 
a  criminal  appeal  was  served  before  the  orig- 
inal was  filed,  as  required  by  statute,  it  could 
not  be  considered. 

3.  Where  the  statement  of  facts  on  a  criminal 
appeal  was  not  served  until  more  than  30  days 
after  the  date  of  the  judgment,  and  no  exten- 
sion of  time  was  granted  by  stipulation  or  or- 
der of  the  court,  it  could  not  be  considered. 

4.  An  information  for  murder  by  the  prose- 
cuting attorney,  accusing  defendant  of  the  crime 
of  murder  in  the  first  degree,  committed  as  fol- 
lows: tliat  said  defendant,  m  O.  county,  state 
of  Washington,  on  a  day  specified,  purposely 
and  of  his  deliberate  and  premeditated  malice 
killed  S.  by  then  and  there  pnrposely  and  of 
his  deliberate  and  premeditated  malice  shoot- 
ing and  mortally  wounding  said  S.  with  a  pistol 
(revolver),  which  he,  the  said  defendant,  then 
and  there  held  in  his  hand— was  sufficient. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  Victor  Martin,  Judge. 

George  W.  Yandell  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

E.  Fitzgerald,  for  api>ellant  E.  K.  Pen- 
dergast,  for  the  State. 

DUNBAR,  J.  On  March  28,  1903,  au  In- 
formation was  filed  by  the  prosecuting  attmv 
ney  of  Okanogan  county,  charging  defendant 
with  murder  in  the  first  degree.  On  April 
9th  defendant  was  arraigned,  and  on  April 
lOtb  his  plea  of  not  guilty  was  entered.  He 
was  brought  to  trial  on  the  regular  May  term 
of  said  c-onrt,  and  upon  the  15th  day  of  May, 
1003,  the  Jury  brought  in  a  verdict  finding 
him  guilty  of  manslaughter.  On  May  18 
1008,  he  was  sentenced  to  the  penitentiary 
for  a  term  of  four  years.  From  that  Judg- 
ment this  appeal  was  taken. 

Respondent  moves  to  dismiss  this  appeal 
for  the  reasons  that  the  appellant's  brief 
was  not  filed  within  the  time  required  by 
law,  and  that  no  extension  of  time  for  the 


service  or  filing  of  said  brief  had  been  glvea 
by  the  court,  nor  by  stipulation,  nor  ottiet- 
wise,  nor  at  all;  that  no  statement  of  facts 
had  been  served  within  the  time  required  by 
law,  (m:  at  all,  and  that  no  statement  of  facts 
has  been  certified  to  this  court  at  all;  that 
no  notice  has  been  given  at  any  time  or  place- 
when  application  would  be  made  for  the- 
settlement  of  any  statement  of  facts,  as  re- 
quired by  law,  or  at  all;  and  for  various, 
other  reasons,  whidi  It  is  not  necessary  to 
notice,  for  the  fact  appears  that  no  statement 
of  facts  has  been  certified  to  this  court.  A 
supplemental  transcript  embodying  certain 
afiidavits  has  been  filed  by  the  appellant  in 
this  case,  but  the  affidavits  cannot  be  con- 
sidered here  for  the  reason  that  they  have 
not  been  certified  as  a  part  of  the  record 
of  the  case.  This  has  been  the  tmiform  rul- 
ing of  this  court.  Affidavits  In  support  of  a 
motion  for  new  trial  will  not  be  considered 
on  appeal  when  not  embodied  In  a  bill  of 
exceptions  or  a  statement  of  facts.  Stauey 
V.  Holmes,  27  Wash.  480,  67  Pac.  1096.  It 
appears  that  the  only  proposed  statement  of 
facts  that  has  at  any  time  been  served  or 
filed  in  this  action  was  served  on  the  17th 
day  of  July,  1003,  and  not  filed  until  the  20th 
day  of  July,  1003.  This  is  not  a  compliance 
with  the  requirement  of  law,  under  the  rule 
announced  in  Erlckson  v.  Erlckson,  11  Wash. 
76,  30  Pac.  241,  where  It  was  said:  "In  con- 
templation of  law  there  can  be  no  statement 
of  facts  in  a  case  until  it  has  been  properly 
flJed  therein,  and  no  valid  service  of  a  state- 
ment can  be  made  by  copy  until  tbe  original 
has  been  filed.  In  other  words,  service  can- 
not precede  the  filing  of  tbe  statement. 
•  •  •  We  think,  therefore,  that  the  state- 
ment of  facts  was  not  served  as  provided 
by  law."  The  same  rule  was  announced  in 
Boyle  V.  Great  Northern  Ry.  Cto.,  13  Wash. 
383,  43  Pac.  344,  and  Barkley  v.  Barton,  15^ 
Wash.  33,  45  Pac.  654.  But.  In  any  event, 
there  was  no  proper  statement  of  facts  pro- 
posed, for  the  Judgment  was  rendered  on 
May  18k  1903,  and  the  statement  of  facts 
was  not  served  until  the  17th  of  July.  1903, 
or  filed  until  the  20th  of  July,  1903.  The 
law  provides  that  tbe  statement  of  fScts 
must  be  filed  and  served  within  30  days  from 
the  date  of  Judgment,  unless  an  extension 
of  time  is  granted  by  stipulation  or  (Htler 
of  tbe  court.  State  v.  Landes,  26  Wash.  325. 
67  Pac.  72;  WoUin  v.  Smith,  27  Wasb.  349^ 
67  Pac.  561. 

There  being  no  statement  of  iacts  here, 
the  only  question  that  can  be  raised  under 
tbe  assignments  made  by  appellant  under  his 
motion  in  arrest  of  Judgment  is  that  tbe  facts 
stated  in  the  information  do  not  constitnte 
a  crime  or  misdemeanor.  Tbe  material  part 
of  the  information  is  as  follows:  "Comes 
now  E.  K.  Pendergast,  county  attorney  and 
prosecuting  attorney  in  and  for  Okanogan 
county,  state  of  Washington,  and  by  this  in- 
formation does  accuse  one  George  W.  Yan- 
dell with  tbe  crime  of  murder  in  tbe  first 
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of  Okanogan,  state  Of  Washington,  on  the 
nth  day  of  March,  A.  D.  1903,  purposely  and 
of  his  deliberate  and  premeditated  malice, 
killed  Fred  Starrett,  by  then  and  there  pur- 
posely and  of  his  deliberate  and  premeditated 
malice  shooting  and  mortally  wounding  the 
said  Fred  Starrett  with  a  pistol  (revolver) 
which  he,  the  said  George  W.  Yandell,  then 
and  there  held  in  his  hand."  In  addition  to 
the  fact  that  it  would  seem  that  no  legal  ob- 
jection could  be  raised  to  an  information  of 
this  character,  this  court  has  passed  upon  an 
information  drawn  in  exactly  the  wime 
words,  with  the  exception  of  dates  and  the 
names  of  the  coml>atants,  in  State  v.  Cronln, 
20  Wash.  512,  5G  Pac.  26,  where  tlie  inform 
mation  was  sustained,  and  the  court,  after 
citing  numerous  cases  in  which  this  charac- 
ter of  information  had  been  sustained,  said: 
"The  attacks  so  repeatedly  made  upon  this 
form  would  seem  to  indicate  that  this  court's 
conclusions  had  not  met  with  the  entire  ap- 
proval of  the  l)ar;  but  to  reverse  our  former 
holdings  now  would  entail  such  grave  con- 
sequences that  such  a  course  is  not  to  be 
considered,  and  we  must  Insist  that  the  ques- 
tion is  no  longer  an  open  one. 
The  judgment  is  affirmed. 

HASLEY,  MOUNT,  and  ANDERS,  JJ., 
concur.  FULLBRTON,  C.  J.,  concurs  in  the 
result 
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BERGMAN  v.  LONDON  &  L.  FmB  INS.  CO, 

(Supreme  Court  of  Washington.    March  21, 
1904.) 

PIiBADINQ— AMENDMENTS— TIME  OF  MAKINO— 

INCONSISTENT  DEFENSE3-TRIAL-RB- 

OPENINO  CASE. 

1.  An  amendment  to  a  paragraph  In  an  af- 
firmative reply  was  properly  denied  where  the 
allegations  of  the  rei>ly  had  already  denied 
every  material  affirmative  allegation  of  the  an- 
swer, 

2.  Where,  in  an  action  on  an  Insurance  poli- 
cy, plaintiCF  replied  to  a  plea  of  compromise  and 
settlement  iu  two  paragraphs,  the  first  admit- 
ting the  acceptance  of  a  sum  on  the  policy,  but 
alleging  that  such  acceptance  was  the  direct 
result  of  duress,  was  not  accepted  as  full  pay- 
ment, but  was  accepted  on  account,  and  be- 
cause of  the  duress;  and  the  second  of  which 
specifically  denied  the  receipt  of  the  sum  in  full 
settlement,  but  alleged  that  it  was  received  on 
account,  ond  because  of  the  duress— an  amend- 
ment adding  to  the  reply  a  general  denial  of 
each  and  every  allegation  made  by  defendant, 
except  that  plaintiff  claimed  the  full  amount  in- 
sured by  the  policy,  did  not  change  the  scope 
of  plaintiff's  case,  or,  with  the  reply,  present 
incousiiitent  defenses  to  the  affirmative  matters 
set  forth  iu  the  answer. 

.3.  The  allowance  of  an  amendment  to  a  re- 
ply by  merely  adding  a  general  denial,  which, 
in  effect,  did  no  more  than  specifically  deny 
what  had  been  denied  in  the  atflrmative  portion 
of  the  reply,  after  the  jury  had  been  impaneled, 
was  not  prejudicial  to  defendant 

4.  There  was  no  error  in  permitting  plaintiff 
to  reopen  her  main  case  after  defendant  had 
closed,  in  order  to  oiler  testimony  as  to  the 


Bvaiiea  resell  inereoi. 

Appeal  from  Superior  (Tourt,  King  Ooun- 
ty:   R.  B.  Albertson,  Judge. 

Action  by  Mary  Bergman  against  the  Lon- 
don &  Lancashire  Fire  Insurance  Company. 
From  a  judgment  for  phtintifF,  defendant 
appeals.    Affirmed. 

Granger  &  Helfner,  for  appellant  Leroy 
y.  Newcomb  and  R.  W.  McClellan,  for  re- 
spondent 

DUNBAR,  J.  This  is  an  action  brought  to- 
recover  a  balance  claimed  to  be  due  under 
a  policy  of  insurance  issued  by  appellant  to- 
respondent.  Issues  are  presented  by  an 
amended  complaint,  answer,  reply,  and  a 
verbal  amendment '  to  the  reply.  The  case- 
was  tried  by  a  Jury,  and  the  verdict  and 
judgment  were  in  plaiutifTs  favor  tor  $500. 
Inasmuch  as  the  main  contention  In  this 
case  is  that  the  reply  presents  inconsistent 
defenses  to  the  affirmative  allegations  of  the 
complaint,  it  will  be  necessary,  to  a  correct 
understanding  of  the  case',  to  set  out  the 
pleadings  at  some  length.  The  answer,  after 
making  some  immaterial  admissions  and  de- 
nying the  allegations  of  the  complaint  that 
the  defendant  had  not  paid  the  amount  due 
the  plaintiff  npon  the  policy,  and  that  there 
was  $500  due  thereon,  for  further  answer 
and  by  way  of  affirmative  defense  alleged: 

"(1)  That  after  the  occurrence  of  the  al- 
leged fire  referred  to  in  said  amended  com- 
plaint the  plaintiff  claimed  to  and  from  the 
defendant  the  full  amount  insured  by  said 
policy;  and  the  defendant  believed,  and  in 
good  faith  contended,  that  it  was  not  liable 
for  any  sum  under  said  policy  and  by  rea- 
son of  said  loss;  and  that  thereupon,  for 
the  purpose  of  compromising  and  settling  the 
said  dispute,  and  to  the  end  that  litigation 
might  be  avoided,  the  plaintiff  and  the  de- 
fendant settled  and  adjusted  all  of  the  rights 
of  the  plaintiff  and  the  liability  of  this  de- 
fendant under  and  by  virtue  of  the  policy 
and  the  said  loss  sued  npon  in  this  cause, 
whereby  the  said  defendant  ag^reed  to  pay 
to  the  plaintiff,  and  the  plaintiff  agreed  to 
receive  from  the  defendant,  the  sum  of  $500 
In  full  settlement  of  all  liability  of  this  de- 
fendant to  this  plaintiff  under  and  by  virtue 
of  the  policy  and  alleged  loss  sued  upon  In 
the  plaintitrs  amended  complaint  in  this 
cause. 

"(2)  That  on  or  about  September  25,  A. 
D.  1901,  In  pursuance  of  said  agreement  and 
settlement  the  defendant  paid  to  and  the 
plaintiff  received  from  the  defendant  the 
sum  of  $500  In  full  settlement  of  all  liabili- 
ties of  this  defendant  by  reason  of  the  facts 
alleged  in  the  plaintiff's  amended  complaint 
in  this  cause." 

The  following  reply  was  Interposed  to  this 
affirmative  defense: 

"(1)  Replying  to  paragraph  1  of  sold  af- 
firmative defense,  plaintiff  says  that  on  or 
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about  the  25th  day  of  September,  1901,  this 
defendant,  by  Its  agent,  Sam  B.  Stoy,  did 
falsely  represent  to  this  plaintiff  herein  that 
it  would  settle  and  pay  the  amount  of  the 
policy  referred  to  in  plaintiff's  complaint 
herein;  that  the  plaintiff,  believing  that  the 
defendant  herein  would  pay  the  policy  as 
promised,  accompanied  the  said  Sam  B.  Stoy, 
agent  of  the  defendant  herein,  to  a  room  In 
ft  certain  hotel,  to  wit,  the  Hotel  Butler  In 
the  city  of  Seattle,  where  the  said  Sam  B. 
Stoy,  acting  as  the  agent  of  the  defendant 
herein,  did  keep  this  plaintiff  confined  In  the 
room  aforesaid  for  a  long  time,  and  until 
said  plaintiff  became  weak,  faint,  and  sick, 
and  did  by  the  use  of  violent  threats  and 
profane  and  abusive  language  so  overpower, 
frighten,  and  intimidate  the  said  plaintiff  as 
to  deprive  said  plaintiff  of  the  control  of 
her  senses,  and  render  plaintiff  Incapable  of 
acting  freely  and  voluntarily;  and  that  said 
plaintiff,  while  thus  overpowered  by  fear 
and  fright,  which  fear  and  fright  was  the 
direct  result  of  the  aforesaid  confinement, 
violent  threats,  and  abusive  language  on  the 
part  of  the  said  Sam  B.  Stoy,  agent  of  de- 
fendant herein,  did  accept  the  sum  of  $500 
upon  the  policy  aforesaid;  that  the  accept- 
ance of  the  said  $500  was  the  direct  result 
of  the  fear  and  fright  aforesaid;  that  the 
defendant  herein  did  thus  by  the  use  of  du- 
ress, fraud,  and  undue  influence  Induce  this 
plaintiff  to  accept  the  sum  of  $500  upon  the 
aforesaid  policy;  that  the  plaintiff  herein 
did  not  accept  the  sum  of  $500  as  full  pay- 
ment of  the  said  policy  freely  and  voluntar- 
ily, but  accepted  the  same  on  account  and 
because  of  the  aforesaid  duress,  fraud,  and 
undue  Influence  exercised  upon  her  by  the 
defendant  herein.  Plaintiff  denies  each  and 
every  allegation  in  said  paragraph  1  of  de- 
fendant's aflSrmatlve  defense,  except  that  the 
plaintiff  claimed  to  and  from  the  defendant 
the  full  amount  insured  by  said  policy. 

"(2)  Replying  to  paragraph  2  of  said  af- 
firmative defense  set  out  In  defendant's 
amended  answer  herein,  the  plaintiff  denies 
that  she  received  the  sum  of  $500  on  or  about 
the  25th  day  of  September,  1901,  in  full  setr 
tiement  of  all  liability  of  the  defendant  by 
reason  of  the  facts  alleged  In  the  plaintiff's 
amended  complaint  herein,  and  alleges  that 
the  $.'00  was  received  on  account,  and  be- 
cause of  the  aforesaid  duress,  fraud,  and  un- 
due Influence  practiced  by  the  said  defend- 
ant upon  the  plaintiff  herein." 

And  after  the  opening  of  the  case  the  court 
allowed  the  plaintiff  to  amend  her  reply  by 
adding  the  following:  "Tliat  plaintiff  denies 
each  and  every  allegation  by  tlie  defendant 
made  in  said  paragraph  except  that  the 
plaintiff  claimed  to  and  from  the  defendant 
the  full  amount  insured  by  said  policy." 

It  is  insisted  by  the  appellant  that  by 
this  amendment  plaintiff  was  permitted  to 
change  the  entire  scope  of  her  case;  that  up 
to  this  time  plaintiff  was  admitting  that  a 
settlement   had   been   made,   and   that   the 


plaintiff  had  received  tSOO  in  full  settlement 
of  the  loss,  but  by  this  denial  she  was  per- 
mitted, after  the  trial  had  commenced,  to 
deny  all  of  these  material  facts;  that  snch 
a  denial,  even  If  permissible  at  the  proper 
time,  should  not  have  been  permitted  after 
the  jury  had  been  Impaneled;  and  that  the 
amendment,  together  with  the  reply,  con- 
stituted inconsistent  defenses  to  the  affirma- 
tive matters  set  forth  in  the  answer,  and 
should  not  have  been  permitted  under  the 
rule  announced  by  this  court  In  Seattle  Na- 
tional Bank  v.  Carter,  13  Wash.  281,  43  Pac. 
331,  8  L.  R.  A.  177.  In  that  case  it  was 
held  that,  where  an  allegation  of  general  de- 
nial in  an  answer  is  followed  in  an  affirma- 
tive defense  by  a  'special  averment  of  the 
truth  of  the  matter  which  had  been  denied, 
the  defenses  are  so  Inconsistent  that  they 
cannot  stand  together,  and  that  plaintiff  will 
not  be  compelled  to  establish  the  truth  of 
the  allegation  in  his  complaint  to  which  such 
defenses  are  set  up.  But  It  does  not  seem 
to  us  that  this  case  falls  within  the  rule 
announced  in  the  slightest  degree.  So  far 
as  the  amendment  offered  and  allowed  by 
the  court  is  concerned,  a  reference  to  the 
statement  of  facts  and  the  colloquy  Indulged 
in  between  the  court  and  counsel  shows  that 
It  was  simply  an  attempt  on  the  part  of  the 
plaintiff  to  make  plain  that  which .  had  al- 
ready been  made  plain  by  the  allegations  in 
reply.  A  long  amendment  to  the  reply  had 
been  presented  by  counsel  for  the  plaintiff, 
which  was  objected  to  by  the  court  for  the 
reason  that  It  was  so  lengthy  that  the  court 
could  not  keep  in  mind  the  relation  It  bore 
to  the  reply  which  it  sought  to  amend;  the 
plaintiff,  in  answer  to  this  objection,  saying: 
"It  is  simply  a  direct  denial  of  what  the  de- 
fendant alleged  in  its  answer.  Your  honor 
said  yesterday  it  seemed  that  we  didn't  spe- 
cifically deny  these  allegations.  The  Court: 
Why  don't  you  specifically  deny  It  then? 
Mr.  McClellan:  We  are  denying  it  That  is 
what  I  am  doing  right  now— simply  denying 
what  the  defendant  alleges  in  Its  answer.  I 
am  uaing  defendant's  answer  to  deny  what 
it  alleges.  You  will  see,  by  referring  to  de- 
fendant's affirmative  answer,  the  matters 
that  I  have  denied  set  out  almost  verbatim  et 
literatim."  And,  after  considerable  talk  with 
the  court,  the  counsel  again  said:  "I  want 
to  bring  In  a  general  denial  of  these  allega- 
tions, except  what  he  admits— that  we  claim- 
ed the  full  amount.  That  is  the  purpose  that 
I  am  offering  this  amendment  now  for  to  that 
paragraph  of  the  defendant's  answer.  And 
we  desire  to  amend  the  second  paragraph  of 
plaintiff's  reply.  *  *  *  The  Court:  Well, 
why  don't  you?  It  seems  to  me  that  the 
amendment  will  be  complete,  and  such  as  yon 
desire,  if  you  added  that  it  denied  each  and 
every  other  allegation  in  said  paragraph  1 
contained,  except  tiiat  plaintiff  admits  that 
she  did  claim  the  full  amount"  And  that 
was  accepted,  and  another  amendment  of- 
fered to  the  second  paragraph  In  the  affirma- 
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allegations  of  tlie  reply  had  already  denied 
every  material  allegation  of  the  affirmative 
allegations  of  the  answer.  It  seems  to  us 
that  there  was  no  admission  In  the  reply 
that  there  had  been  any  settlement  wherein 
$500,  or  any  other  smn,  had  been  accepted 
In  full  payment  of  the  policy.  The  reply 
simply  presented  a  plain  statement  of  facts 
to  the  effect  that  by  reason  of  the  violent 
threats,  profane  and  abusive  language,  etc., 
the  plaintiff  was  so  overpowered,  frightened, 
and  intimidated  as  to  deprive  her  of  the  use 
of  her  senses,  and  to  render  her  incapable 
of  acting  freely  and  voluntarily,  and  that 
while  In  this  condition  she  accepted  the  sum 
of  $500  simply  as  the  direct  result  of  fear 
and  fright;  but  constantly  and  in  terms  de- 
nied that  the  said  sum  of  $500  was  accepted 
as  a  compromise,  or  in  any  other  way  than 
on  account.  And  If  the  statements  In  the 
reply  are  true,  and  the  $500  was  paid  under 
the  circumstances  therein  alleged,  it  must 
have  been  paid  on  account,  and  could  not 
have  been  paid  In  accordance  with  aa  agree- 
ment to  compromise.  Paragraph  2  of  the  re- 
ply is  simply  a  repetition  of  the  allegations 
of  paragraph  1,  in  an  attempt  by  the  pleader 
to  answer  separately  the  separate  allegations 
made  by  the  answer,  separating  the  agree- 
ment itself  from  an  agreement  to  agree.  In 
Seattle  National  Bank  v.  Carter,  supra,  this 
court  said,  after  announcing  that,  if  incon- 
sistent allegations  were  allowed,  inconsistent 
proofs  could  be  submitted  under  them:  "This 
theory,  carried  to  Its  logical  result,  would 
permit  a  defendant  who  was  sued  upon  a 
promissory  note  to  allege  nonexecutlon,  want 
of  consideration,  and  payment.  Under  such 
allegations  he  would  be  permitted  to  swear 
that  he  never  executed  the  note;  that  he  did 
execute  the  note,  but  that  It  was  without 
consideration;  and  that  he  did  execute  the 
note,  that  the  consideration  was  good,  and 
that  he  had  paid  the  same"— stating  that 
such  a  practice  as  this  would  not  only  be 
farcical,  but  absolutely  wrong  and  immoral, 
and  an  encouragement  of  perjury.  But  we 
are  unable  to  see  how  an  instance  of  the 
Icind  cited  there  could  be  made  to  apply  to 
the  pleadings  in  this  case,  where  it  Is  stout- 
ly denied  from  beginning  to  end  that  the 
$500  was  accepted  under  an  agreement  of 
compromise.  Nor  do  we  think  that  any  prej- 
udice was  sustained  by  the  appellant  by  the 
allowance  of  the  amendment  complained  of 
at  the  time  that  it  was  allowed. 

The  appellant  also  complains  that  the  court 
abused  its  discretion  in  permitting  plaintiff 
to  reopen  her  main  case  after  defendant  had 
closed  its  case,  and  offering  testimony  in  re- 
lation to  the  value  of  the  property  consumed 
by  fire.  But,  in  addition  to  the  fact  that  it 
does  not  appear  to  us  from  the  record  that 
the  court  abused  its  discretion  in  this  respect, 
or  that  the  appellant  was  in  any  manner 
prejudiced  thereby,  the  same  latitude  was  of- 


ed  in  this  respect  On  page  162  of  the  state- 
ment of  facts  the  following  occurs:  "Mr. 
Granger:  In  view  of  the  fact  that  the  plain- 
tiff's case  was  reopened  for  further  testimony, 
the  defendant  now  offers  the  testimony  to 
be  taken  of  the  witness  Mr.  Brown  as  a  part 
of  its  defense,  on  the  defense  to  the  mat- 
ters and  things  brought  out  by  the  plaintiff. 
The  Court:  The  case 'was  only  reopened  with 
regard  to  the  particular  question  of  the  value 
of  the  personal  property  covered  by  the  In- 
surance. The  testimony  was  directed  to  that 
single  point.  Mr.  Granger:  I  think  this  goes 
to  that  The  Court:  If  It  does,  of  course  It 
would  be  proper  In  rebuttal.  Mr.  Granger: 
If  It  doesn't  then -I  will  ask  the  same  privi- 
lege that  plaintiff  had— to  go  into  any  subject 
I  want  to.  But  I  will  treat  this,  for  the  pres- 
ent, as  meeting  the  testimony  offered  upon 
the  reopening  of  the  case.  The  Court:  Very 
well."  And  the  testimony  was  accordingly 
admitted.  Again,  upon  page  168,  the  follow- 
ing occurs:  "The  Court:  Anything  further 
for  the  defense?  Mr.  Granger:  I  believe  not, 
although  this  case  has  begun  to  take  a  course 
that  there  might  be  something  I  Have  omitted 
by  oversight.  As  far  as  1  can  now  recall, 
there  Is  nothing.  The  Court:  I  would  be 
glad  If  counsel  would  consider  the  case,  and 
get  In  their  testimony  now.  The  doors  hav- 
ing been  opened  once,  the  case  must  be  con- 
cluded some  time.  If  there  is  any  matter 
In  the  way  of  testimony  In  chief  which  coun- 
sel desire  to  offer  at  this  time,  the  court  bav- 
Ing  permitted  the  plaintiff  to  reopen  the  case, 
will  be  called  upon  to  extend  the  same  in- 
dulgence to  the  defense;  but  I  do  not  feel 
that  the  door  should  be  kept  open  indefinite- 
ly. Mr.  Granger:  We  rest."  So  that  It  ap- 
pears from  the  whole  record  that  In  the  In- 
terest of  Justice  "liberal  latitude  was  allowed 
by  the  court  to  both  parties  to  the  action. 

We  have  examined  the  instructions,  and 
think  that  they  comprise  a  fair  presentatjon 
of  the  law  of  the  case.  The  case  was  tried 
without  error,  and  the  Judgment  is  therefore 
afiirmed. 

FULLEHTON,  C.  J.,  and  HADLEY, 
MOUNT,  and  ANDEIiS,  JJ.,  concur. 


(34  Wash.  391) 
AMERICAN  PAPER  CO.  et  al.  v.  SULLI- 
VAN. 
(Supreme  Court  of  Washington.    March  19, 
1904.) 

EXECUTIONS  —  EXEMPTION'S  —  REX,EASE  OP 
PROPERTY  —  APPRAISEMENT  —  NATURE  OP 
PROCEEDING— OBJECTIONS— ESTOPPEL. 

1.  Under  the  express  provisions  of  2  Ballin- 
ger's  Ann.  Codes  &  St.  §  52.'>5,  where  a  debtor 
claimed  certain  personal  property  levied  on  to 
be  exempt,  and  delivered  to  the  officer  niakine 
the  levy  nn  itemized  list  of  all  his  personal 
property,  etc.,  and  the  creditor  made  no  demand 
for  an  appraisement  thereof,  the  oflleer  was  re- 
quired to  return  such  property  as  exempt 
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2.  Where,  after  execution  levied  on  a  debt- 
or's property,  he  filed  an  affidavit  in  the  orig- 
inal cause,  claiming  the  property  to  be  ex- 
empt, and  asked  an  order  on  the  execution  cred- 
itor and  the  sheriff  to  show  cause  why  the  prop- 
erty should  not  be  released,  and  they  appeared, 
and  moved  to  vacate  the  order,  and,  if  such  mo- 
tion should  not  be  granted,  for  time  to  make 
return  thereto,  which  was  granted  after  denial 
of  tlie  motion  to  vacate,  and  the  hearing  and 
procedure  were  in  all  essential  particulars,  such 
as  would  be  appropriate  to  a  writ  of  mandamus, 
the  respondents  to  the  order  could  not  thereaft- 
er claim  that  the  court  had  no  power  to  order 
the  release  of  the  property,  except  in  a  manda- 
mus proceeding. 

Appeal  from  Superior  Court,  Chehalis  Coun- 
ty; Mason  Irwin,  Judge. 

Actlcm  by  the  American  Paper  Company 
and  others  against  J.  P.  Sullivan.  From  an 
order  releasing  defendant's  property  levied 
on  under  a  judgment  in  favor  of  plaintiffs, 
plaintiffs  appeal.    Affirmed. 

J.  0.  Cross,  for  appellants.  John  O.  Ho- 
g&a,  for  respondent 

HADLEY,  J.  It  has  been  made  to  appear 
to  this  court  tliat  the  respondent  J.  P.  Sul- 
livan died  during  the  pendency  of  this  ap- 
peal, and  that  Laura  W.  Sullivan  has  been 
appointed  by  the  superior  court  of  Chehaiis 
county  administratrix  of  the  estate  of  said 
deceased.  .  It  further  appears  that  said  ad- 
ministratrix has  filed  a  petition  herein  pray- 
ing that  she  be  8ul>stltuted  as  party  respond- 
«nt  in  this  action,  and,  the  attorneys  of  the 
respective  parUes  having  stipulated  that  such 
substitution  may  be  made  without  notice, 
it  is  therefore  hereby  ordered  that  said  ad- 
ministratrix l>e,  and  she  is  hereby,  substitut- 
ed as  such  party  respondent. 

Judgment  was  obtained  by  the  appellant 
American  Paper  Company  against  the  re- 
spondent J.  P.  Sullivan  In  the  superior  court 
of  Chehalis  county.  Therehf ter,  on  the  19th 
day  of  July,  1902,  the  said  appellant  caused 
an  execution  under  said  Judgment  to  be  lev- 
ied upon  a  certain  printing  press  and  printing 
outfit  belonging  to  said  respondent.  On  the 
24th  day  of  the  same  month  said  respondent 
filed  an  affidavit  in  the  cause  in  which  the 
Judgment  was  rendered,  stating  that  he  was 
a  householder,  the  head  of  a  family  consist- 
ing of  himself,  a  wife  and  three  children, 
with  whom  he  resided  in  said  county;  that 
he  was  a  mechanic,  a  Job  printer  by  trade, 
and  that  all  of  the  personal  property  so  levied 
upon  was  at  the  time  of  the  levy  in  actual 
use  by  him  as  the  tools  and  instruments  for 
•carrying  on  bis  said  trade  for  the  support  of 
himself  and  his  family;  that  after  said  levy 
was  made  the  said  respondent  delivered  to 
the  officer  making  tlie  levy  a  verified,  itemiz- 
ed list  of  all  personal  property  owned  by 
him;  that  he  also  delivered  to  the  officer  a 
list  of  separate  items  of  property  claimed  by 
him  as  exempt;  that  the  claim  for  exemption 
was  ignored,  and  that  the  appellant  American 
Paper  Company  made  no  demand  for  an  ap- 
praisement; that  the  officer  Informed  said 
respondent  and  his  attorney  that  the  said 


appellant  would  not  demand  an  appraise- 
ment; tliat  the  officer  refused,  to  release  the 
property,  and  was  proceeding  to  sell  the 
same.  The  affidavit  concluded  with  a  prayer 
that  the  court  should  make  an  order  direct- 
ing the  sheriff  to  release  the  property  from 
the  levy,  and  deliver  possession  to  said  re- 
spondent. Accompanying  the  affidavit,  and 
filed  with  it,  was  a  motion  asking  the  court 
to  make  an  order  directing  the  sheriff,  his 
deputy,  and  the  appellant  American  Paper 
Company  to  show  cause  on  the  following  day 
why  the  sheriff  should  not  be  ordered  to  re- 
lease said  prpperty  from  said  levy  as  exempt 
Such  an  order  was  made.  At  the  time  fixed, 
the  sheriff,  his  deputy,  and  the  said  Ameri- 
can Paper  Company  appeared  by  counsel,  and 
moved  for  an  order  vacating  the  order  to 
show  cause.  The  motion,  however,  stated 
that.  If  the  requested  vacation  should  be  de- 
nied, then  in  that  event  they  moved  the  court 
for  an  order  continuing  and  extending  the 
time  for  making  return  to  the  order  to  show 
cause  for  a  period  of  10  days.  The  yacation 
of  the  order  to  show  cause  was  denied,  but 
the  continuance  was  granted,  and  separate 
returns  were  thereafter  made.  The  retuma 
admitted  the  refusal  to  release  the  property 
from  the  levy,  and  also  that  no  appraisement 
was  demanded.  Upon  a  hearing  the  court 
found  that  the  property  was  exempt,  and 
that  the  said  respondent  had  claimed  the 
same  as  exempt  in  the  manner  provided  by 
taw.  The  sheriff  was  ordered  to  release  the 
property,  and  this  appeal  is  from  that  order. 
No  appraisement  having  been  demanded 
by  the  execution  creditor,  the  debtor  was  en- 
titled to  the  release  of  the  property  dalmed 
as  exempt.  Section  5255,  2  Ballinger's  Codes 
&  St.;   State  ex  rel.  Hill  v.  Gardner  (Wash.) 

73  Pac.  G90;    Messenger  v.  Murphy  (Wash.) 

74  Pac.  480. 

It  is  claimed  by  appellants  that  the  court 
had  no  Jurisdiction  to  order  the  release  In 
tills  proceeding.  In  the  cases  above  cited, 
and  also  In  an  earlier  case  (State  ex  rel. 
Achey  v.  Creech,  18  Wash!  186,  51  Pac.  363), 
this  court  held  that  mandamus  Is  a  proper 
remedy  to  procure  the  release  of  property 
Under  such  circumstances.  As  we  have  seen, 
the  procedure  here  was  begun  by  the  filing 
of  tlie  affidavit  in  the  original  case.  An  or- 
der to  show  cause  followed,  and  to  that  or- 
der an  appearance  was  made.  Und«r  the 
appearance  a  motion  in  the  alternative 'was 
made  that  the  order  be  vacated,  or  that  fur- 
ther time  be  granted  for  return  thereto.  Up- 
on the  granting  of  the  latter  alternative,  re- 
turns were  made,  a  hearing  was  had,  evi- 
dence was  taken,  and  the^procedure^  in  all 
essential  particulars,  excepting  name,  was 
that  of  mandamus.  The  procedure  was  he- 
gun  by  an  affidavit  which  in  all  particulars 
would  have  served  the  purposes  of  a  manda- 
mus suit  even  if  it  had  been  so  called,  and 
by  the  alternative  request  of  appellants  they 
invited  the  adoption  of  procedure  In  the  na- 
ture of  mandamus.    To  properly  Insist  nov 
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tbat  the  court  bad  not  Jniisdictlon  under  the 
motion  In  the  original  action  would  have 
necessitated  standing  upon  objections  to  tbat 
motion,  rather  than  to  have  voluntarily  In- 
vited the  procedure  which  was  followed  to 
the  end.  We  think  the  course  pursued  was 
a  submission  to  the  jurisdiction  of  the  court 
for  the  determination  of  the  controversy. 

Bespondent  insists  that  the  court  had  the 
power  to  make  the  order  for  release,  even 
under  the  mere  motion  in  the  original  action, 
by  reason  of  the  principle  that  there  is  In- 
herent power  in  every  court  to  supervise  the 
conduct  of  Its  ofiicers  and  the  execution  of 
its  judgments  and  processes.  It  Is  unnec- 
essary to  pass  upon  that  contention  now, 
however,  and  we  do  not  do  so,  since,  for  the 
reasons  already  stated,  we  think  the  court 
did  not  err  in  its  dlsirasition  of  the  case. 

The  Judgment  Is  affirmed. 

FTILLERTON,  0.  J.,  and  ANDERS  and 
MOUNT,  JJ.,  concur. 


(34  Wash.  395) 

STATE  V.  GARBB. 

(Supreme  Court  of  Washington.     March  21, 

1904.^ 

BURGLAKT— INDICTMENT— ATTEMPT— STAT- 
UTES. 

1. 2  Ballinger's  Ann.  Codes  &  St  8  7106,  pro- 
vides that  if  any  one  be  found  at  night,  armed 
with  any  instrument,  with  intent  to  break  or 
enter  any  building,  etc.,  and  to  commit  any  fel- 
ony or  misdemeanor  therein,  or  if  any  one  be 
found  having  any  implement  of  burglary,  with 
the  intent  aforesaid,  and  under  such  circum- 
stances as  shall  not  amount  to  an  attempt  to 
commit  a  felony,  he  shall  be  guilty  of  a  misde- 
meanor. The  compiler's  headnote  to  the  sec- 
tion is,  "Attempt  to  Commit  Burglary,  Posses- 
sion of  Tools,"  etc.  Section  7437  provides  that 
every  person  who  attempts  to  commit  any 
<rrime  is  punishable,  in  the  al>sence  of  special 
provisions,  by  imprisonment,  etc.  An  indict- 
ment charged  that  defendant  in  the  nighttime, 
and  having  in  his  possession  implements  of 
burglary,  to  wit,  a  brace  and  a  keyhole  saw, 
did  "attempt"  to  commit  the  crime  of  burglary 
while  unlawfully  attemDting  to  break  and  enter 
a  store.  EeU,  that  the  indictment  charged  not 
alone  an  "intent"  to  commit  the  crime  of  bur- 
glary, which  was  the  misdemeanor  contemplated 
in  section  7106,  but  charged  defendant  under 
section  7437,  with  an  "attempt"  to  commit  the 
crime  of  burglary. 

Appeal  from  Superior  Court,  Skagit  Coun- 
ty; George  A.  Joiner,  Judge. 

I/>uls  H.  Garbe  was  convicted  of  attempt- 
ing to  commit  burglary,  and  be  appeals.  Af- 
firmed. 

Hurd  &  Brickey,  for  appellant  J.  C. 
Waugh,  for  the  State. 

DUNBAR,  J,  On  the  12th  day  of  May, 
1903,  an  Information  was  filed  against  ap- 
pellant In  the  superior  court  of  the  state  of 
Washington,  Skagit  county.  Omitting  the 
formal  parts,  it  was  as  follows:  "Then  and 
there  being,  Lewis  H.  Garbe,  in  the  night- 
time, and  having  in  his  possession  Imple- 
ments of  burglary,  namely,  a  bit,  a  brace,  and 
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a  keyhole  saw,  did  attempt  to  commit  the 
crime  of  burglary  on  the  26th  day  of  April, 
1903,  In  the  city  of  Anacortes,  county  of 
Skagit,  state  of  Washington,  by  unlawfully 
and  feloniously  attempting  to  break  and  en- 
ter into  a  certain  store  building  of  the  Ana- 
cortes Mercantile  Company,  a  corporation.  In 
which  goods,  wares,  and  merchandise  are 
kept  for  sale,  with  Intent  to  commit  a  felony 
or  misdemeanor  therein."  Thereafter,  on  the 
25th  day  of  May,  1903,  the  appellant  was 
duly  arrested  under  said  information,  and 
pleaded  guilty  thereto.  One  of  appellant's 
counsel  thereupon  suggested  to  the  court  that 
the  Information  charged  a  misdemeanor,  and 
not  a  felony,  and  that  sentence  should  be  im- 
posed as  for  a  misdemeanor,  and  not  as  for 
a  felony,  whereupon  the  court  overruled  ap- 
pellant's contention,  and  sentenced  him  to 
two  years  at  hard  labor  in  the  State  Peni- 
tentiary; to  all  of  which  appellant  excepted. 
Judgment  was  entered  upon  said  plea. 

The  question  presented  here  is,  does  the 
Information,  under  the  law,  charge  any  of- 
fense greater  than  a  misdemeanm:?  It  Is 
contended  by  the  appellant  tbat  the  informa- 
tion was  drawn  under  section  7106,  2  Bal- 
Ilnger's  Ann.  Codes  &  St,  and  that  the  pen- 
alty cannot  be  other  tlian  the  penalty  provid- 
ed for  in  such  section.  Section  7106  Is  as 
follows:  "If  any  person  shall  be  found  at 
night  around  [armed]  with  any  dangerous  in- 
strument or  offensive  weapon  whatsoever, 
with  intent  to  break  or  enter  into  any  dwell- 
ing house,  bulldiug,  room  in  a  building,  cabin, 
stateroom,  railway  car  or  other  covered  in- 
ciosure  where  personal  property  shall  be,  and 
to  commit  any  larceny,  felony  or  misdemean- 
or therein,  or  with  the  intent  to  commit  any 
larceny,  felony  or  misdemeanor,  or  If  any 
person  shall  at  any  time  be  found  having  In 
his  possession  any  picklock,  crow,  key,  bit. 
Jack,  Jimmy,  nippei-s,  outsiders,  pick,  drill 
punch,  betty  or  other  implement  or  imple- 
ments of  burglary,  with  the  Intent  aforesaid, 
and  under  such  circumstances  as  shall  not 
amount  to  an  attempt  to  commit  felony, 
every  such  offender  shall  be  deemed  guilty 
of  a  misdemeanor."  But  we  think  the  ap- 
pellant is  mistaken  in  concluding  that  the  in- 
formation was  drawn  under  this  section.  On 
the  other  hand,  the  crime  charged  falls  with- 
in the  provisions  of  section  7437,  which  pro- 
vides that:  "Every  person  who  attempts  to 
commit  any  crime  but  fails  or  Is  prevented 
or  Intercepted  in  the  perpetration  thereof,  is 
punishable,  when  no  provision  is  made  by 
law  for  the  punishment  of  such  attempt,  as 
follows:  (1)  If  the  offense  so  attempted  is 
punishable  by  imprisonment  in  the  peniten- 
tiary for  Ave  years  or  more,  or  by  impris- 
onment in  the  county  Jail,  the  person  guilty 
of  such  attempt  is  punishable  by  imprison- 
ment in  the  penitentiary  or  in  the  county 
Jail,  as  the  case  may  be,  toe  a  term  not 
exceeding  one-half  of  the  longest  term  of 
Imprisonment  prescribed  upon  a  conviction 
of  the  offense  so  attempted.     •     •    •"     It 
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was  the  evident  intent  of  the  pleader  In 
this  case  to  charge  the  appellant  not  alone 
with  an  intent  to  commit  the  crime  of  bur- 
glary, which  is  the  misdemeanor  contemplat- 
ed in  section  7106,  but  with  an  attempt  to 
commit  the  crime  of  burglary.  It  Is  true  that 
the  compiler's  headnote  to  section  7106  is 
"Attempt  to  Commit  Burglary,  Possession  of  i 
Tools,"  etc.,  but  the  section  Itself  does  not,  as 
it  will  be  seen,  provide  that  an  attempt  to  | 
do  certain  things  shall  be  considered  a  mis- 
demeanor, but  only  the  intent,  as  distinguish- 
ed from  an  attempt;  for  the  latter  part  of 
the  section  provides,'  "And  under  such  cir- 
cumstances as  shall  not  amount  to  an  at- 
tempt to  commit  felony,  every  such  offender 
shall  be  deemed  guilty  of  a  misdemeanor," 
while  the  information  in  this  case  plainly 
charges  the  appellant  with  an  attempt  to 
commit  the  crime  of  burglary  by  unlawfully 
and  feloniously  in  the  nighttime  attempting 
to  break  and  enter,  etc.  It  is  true  that,  ac- 
cording to  the  recitals  of  the  information, 
the  appellant  at  the  time  of  the  attempt  bad 
in  his  possession  impIemCDt?  of  burglary,  viz., 
a  bit,  a  brace,  and  a  keyhole  saw;  but  the 
statement  of  this  fact  was  purely  •  surplus- 
age on  the  part  of  the  pleader,  and  at  the 
most  could  be  but  presumptive  evidence  of 
an  intention  to  commit  the  crime  charged, 
viz.,  an  attempt  to  commit  burglary. 

We  think  the  appellant  was  properly  sen- 
tenced, and  tbe  judgment  is  affirmed. 

PULLERTON,     C.     J.,     and     HADLEY, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


(31  Wash.  406) 

MANNING  T.  TACOMA  BY.  &  POWER  00. 

et  al. 

(Sapreme  Court  of  Washington.     March  21, 
1904.) 

WRONGFUL    DEATH— PERSONS     ENTITLED     TO 
SUE. 

1. 2  BallinKer's  Ann.  Codes  &  St.  §  4828.  pro- 
vides that,  when  the  death  of  a  person  is  caused 
by  an  injury  received  from  the  wrongful  act  of 
another,  his  heirs  or  personal  representatives 
may  maintain  an  action  against  the  person 
liable.  Held,  that  the  words  "heirs"  and  "per- 
sonal representatives,"  as  so  used,  were  intend- 
ed to  include  only  the  widow  and  children  of 
the  deceased  person,  and  did  not  authorize  an 
action  by  the  mother  for  the  wrongful  death  of 
her  unmarried  adult  son,  on  whom  she  was  de- 
pendent. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Thad  Uuston,  Judge. 

Action  by  Nancy  A.  Manning  against  the 
Tacoma  Railway  &  Power  Company  and  an- 
other. From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.    Affirmed. 

Stiles  &  Doollttle,  for  appellant  B.  S. 
Grosscup  and  A.  V.  Avery,  for  respondents. 

HADLEY,  J.  This  action  was  brought  by 
appellant  to  riecover  damages  on  account  of 


1 1.  See  Death,  vol.  15,  Cent  Dig.  }{  40,  43. 


the  death  of  her  son.  The  complaint  avers 
that  the  death  was  due  to  the  negligence 
of  the  respondent  railway  company  and  of 
its  co-respondent,  who  was  the  motwrnan  of 
one  of  its  cars  at  the  time  of  the  accident 
which  resulted  in  said  death.  It  is  also  al- 
leged that  the  deceased  was  an  unmarried 
man,  of  the  age  of  27  years,  and  In  good 
health;  that  be  waff  able  to  earn,  and  did 
earn,  $75  per  month  at  his  occupation  of 
hotel  clerk;  that  there  has  been  no  adminis- 
tration of  his  estate,  and  that  the  plaintiff 
is  his  sole  heir,  his  fatb»  having  died  be- 
fore him;  that  plaintiff  is  53  years  of  age, 
and  has  not  sufficient  means  for  her  support; 
that  she  is,  and  for  a  long  time  has  been,  de- 
pendent upon  ber  sons,  of  whom  she  bad 
three,  for  her  support  and  maintenance; 
that  said  deceased  son  contributed  largely  to 
her  support  and  would  haVe  continued  so 
to  do  while  he  and  plaintiff  both  lived.  Sepa- 
rate demurrers  to  the  complaint  were  in- 
terposed by  the  defendants  in  the  acti<Hi. 
One  of  the  stated  grounds  of  demurrer  is  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rers were  sustained.  The  plaintiff  elected  to 
stand  upon  ber  complaint,  and  refused  to 
plead  further.  Judgment  was  thereupon  en- 
tered dismissing  the  action.  The  plaintiff 
has  appealed. 

It  is  conceded  by  counsel  that  the  court 
below  sustained  the  demurrers  on  the  author- 
ity of  Noble  V.  SeatUe,  19  Wash.  133,  52 
Pac.  1013,  40  L.  R.  A.  822,  In  which  this  court 
held  that  no  action  lies  for  the  death  of  an 
adult  unmarried  person.  It  Is  frankly  stated 
that  this  npi>ea]  is  prosecuted  with  the  pur- 
pose of  asking  a  reinvestigation  of  the  ques- 
tion decided  in  the  above-named  case,  to  the 
end  that  the  same  may  be  overruled.  No 
right  of  recovery  In  the  premises  exists  at 
common  law,  and.  If  there  be  such  rigbt  it 
must  be  by  virtue  of  a  statute.  Different 
statutory  provisions  bearing  upon  this  sub- 
ject were  collected  together  and  placed  In 
one  section  In  the  Code  of  1881,  as  section 
8  thereof,  and  the  same  also  appear  in  sec- 
tion 4828,  2  Balllnger's  Ann.  Codes  &  St. 
In  the  case  above  cited  it  was  held  that 
the  word  "heirs,"  as  used  In  said  section, 
does  not  Include  parents  or  collateral  rela- 
tives, but  includes  only  the  widow  and  chil- 
dren of  the  person  whose  death  is  caused 
by  the  wrongful  act  of  another.  Counsel 
for  appellant  in  this  case  ably  review  the 
history  of  these  statutes,  and  earnestly  in- 
sist that  the  construction  announced  in  No- 
ble V.  Seattle  was  erroneous,  and  should  be 
overruled.  It  is  also  contended  that  this 
court  had  recognized  a  different  rule  in  prior 
cases.  However  that  may  have  been,  a  di- 
rect aud  unmistakable  construction  was 
adopted  in  that  case.  The  opinion  was  filed 
March  24,  1898.  It  has  for  six  years  stood 
as  the  adopted  construction  and  as  the  rule 
of  decision  upon  the  subject  in  this  state.  A 
little  more  than  two  years  later,  on  May  24. 
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Pac.  141.  But  little  Is  said  in  tbat  opinian, 
yet  the  question  presented  was  identical  with 
tbat  in  Noble  v.  Seattle.  We  have  examin- 
ed the  appellant's  briefs  in  tbat  appeal,  and 
And  that  able  counsel,  elaborately  and  com- 
prebensirely  covered  the  same  ground  as  to 
our  statutory  history  and  the  Kentucky  stat- 
utes and  decisions,  and  otherwise  carefully 
placed  ttefore  this  court  the  same  argument 
that  is  now  also  skillfully  and  vigorpusly  in- 
voked by  counsel  for  this  appellant.  Not- 
withstanding the  earnest  and  forceful  argu- 
ment In  that  case,  the  court  deemed  it  un- 
necessary to  discuss  the  subject  further  than 
to  say  that  it  adhered  to  the  ruling  in  Noble 
v.  Seattle.  In  view  of  the  fact  that  the 
court  then  declined  to  reopen  the  subject,  and 
that  the  criticised  construction  has  stood  for 
six  years  as  a  rule  of  decision,  we  think  we 
should  not  now  disturb  it.  It  is  furthermore 
a  fact  tbat,  since  the  construction  was  first 
announced,  three  regular  sessions  of  the  State 
Legislature  have  been  convened,  and  no 
change  in  the  statute  has  been  made.  It 
may  be  reasonably  assumed  that  the  legis- 
lative department  has  acquiesced  in  the  con- 
struction of  the  statute  as  being  correct,  or 
it  would  have  made  its  meaning  known  by 
more  definite  and  unmistakable  expression. 

We  think  It  proper  to  say  that,  as  this 
court  is  now  constituted,  if  the  question  were 
now  here  as  (me  of  original  statutory  con- 
struction, it  is  not  improbable  that  a  dif- 
ferent construction  would  be  adopted.  But 
a  mere  change  in  the  personnel  of  the  court 
should  not  be  treated  as  justification  for  over- 
rollng  former  decisions,  even  though  the  in- 
dividtial  judges  may  think  that  they  were  er- 
roneous. Such  a  course  would  lead  to  the 
expression  of  mere  opinionated,  individual 
views,  whereas  the  decisions  of  an  appellate 
tribunal,  wbicb  have  been  long  followed  and 
regarded  as  establishing  rules  governing 
property  and  personal  rights,  concern  the 
people  of  an  entire  state,  and  should  not  ordi- 
narily be  subject  to  disturbance  by  either  a 
change  in  the  membership  of  the  court  or  by 
change  of  individual  views.  We  believe, 
therefore,  that  the  subject  urged  upon  this 
appeal  should  now  be  considered  as  at  rest, 
unless  the  legislative  department  shall  clear- 
ly express  a  different  rule. 

The  judgment  is  affirmed. 

FULLERTON,  C.  J.,  and  DUNBAR, 
MOUNT,  and  ANDERS,  JJ.,  concur. 


(68  Kan.  691) 

LANYON  ZINO  CO.  T.  FREEMAN  et  al. 

(Supreme  Court  of  Kansas.    March  12,  190i.) 

MINERALS  —  GAS  —  PETTROLEUM  —  EXECUTORS 

— POWER&-OIL  LEASE— PARTITION 

—ESTOPPEL. 

1.  Petroleum  and  gas  are  minerals.  So  long 
as  they  remain  in  the  ground  they  are  a  part 
of  the  realty.    They  belong  to  the  owner  of  the 


2.  A  resident  of  Ohio  owning  in  Kansas  a 
farm  that  had  never  been  used  for  other  than 
agricultural  purposes  executed  a  will  therein 
providing  that  the  executor  and  trustee  should 
taive  charge  of  said  premises,  and  "lease  and 
maintain  the  same  in  repair  and  good  condition, 
with  a  view  to  obtain  the  best  income  there- 
from without  permitting  the  same  to  deteriorate 
in  value  or  quality."  Held,  that  the  executor 
and  trustee  was  not  by  said  will  authorized  to 
execute  an  oil  and  gas  lease  granting  to  the 
lessee  all  the  oil  and  gas  under  said  premises, 
and  bind  the  legatees  thereby. 

3.  An  executor  and  trustee,  without  having 
sufficient  authority  under  the  will  to  bind  the 
legatees  thereby,  executed  an  oil  and  gas  lease 
on  a  farm  that  had  never  been  used  tor  other 
than  agricultural  purposes.  Prior  to  the  execu- 
tion of  the  lease  he  had  individually  acquired 
the  interest  of  one  of  the  legatees  in  premises. 
Soon  tliereafter  he  acquired  the  interest  of  an- 
other of  the  legatees.  UtM,  in  an  action  of  par- 
tition, under  the  circumstances  of  this  case,  he 
was  estopped  from  denying  tliat  the  interest  ac- 
quired by  him  was  not  subject  to  the  lease. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Alien  County; 
L.  Stillwell,  Judge. 

Action  by  E.  K.  Taylor  against  Reuben  R. 
Freeman,  the  Lanyon  Zinc  Company,  and 
others,  for  partition.  From  the  decree  the 
Lanyon  Zinc  Company  brings  error.  Modi- 
fled. 

Campbell  &  Goshorn,  C.  E.  Benton,  and  J. 
B.  F.  Cates,  for  plaintiff  in  error.  Oscar 
Foust  &  Son  and  Baxter  D.  McClain,  for  de- 
fendants in  error. 

ATKIKSON,  J.  In  1895,  Wilson  A.  Koontz, 
a  resident  of  the  state  of  Ohio,  died  solvent 
and  testate.  Letters  testamentary  were  is- 
sued to  one  Reuben  R.  Freeman  as  sole  ex- 
ecutor and  trustee  of  the  estate  of  deceased. 
There  were  named  as  legatees  the  widow, 
Louisa  C.  Koontz,  a  son,  Philip  D.  Koontz, 
and  eight  grandchildren,  losa  W.  King,  Enola 
O.  King,  Texas  B.  Koontz,  Carla  S.  Koontz, 
Ernest  S.  Koontz,  Mabel  C.  Koontz,  and  Hel- 
yne  L.  Koontz;  the  six  last  named  of  whom 
were  minors  at  the  time  of  ttie  commence- 
ment of  this  action.  Among  other  premises 
owned  by  the  testator  at  the  time  of  his 
death  was  the  southwest  quarter  of  section 
8,  township  25,  range  19  east,  Allen  county, 
Kan.  The  will  devised  the  premises  above 
described  to  the  grandchildren,  with  the  con- 
dition embodied  therein  that,  in  the  event 
the  testator  should  die  before  the  period  of 
18  years  from  the  date  of  said  will,  July  lOv 
1895r  the  executor  and  trustee  should  take 
charge  of  the  premises,  and  "lease  and  main- 
tain the  same  in  repair  and  good  condition, 
with  a  view  to  obtain  tha  best  income  there- 
from without  permitting  the  same  to  dete- 
riorate in  value  or  quality"  until  such  period 
of  eighteen  years  shall  have  elapsed.  The 
widow,  Louisa  C.  Koontz,  not  having  in 
writing  consented  to  said  will,  elected  to 
take  under  the  law  of  descent  and  distribu- 
tion. On  the  15th  day  of  March,  1898.  said 
losa  W.  King  and  hosband  conveyed  to  Reu- 
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ben  R.  Freeman  all  their  Interest  in  said 
premises.  On  the  30tli  day  of  I>eceml)er, 
1899,  said  Keubeu  R.  Freeman,  as  executor 
and  trustee,  and  said  Louisa  C.  Koontz,  in 
consideration  of  the  sum  of  $802.41,  jointly 
executed  to  the  Lanyon  Zinc  Company  a 
lease  granting  unto  the  said  company  all  the 
oil '  and  gas  under  said  premises,  together 
with  the  right  to  enter  thereon  for  the  pur- 
pose of  drilling  and  operating  for  oil  and 
gas,  and  the  right  to  erect  and  maintain 
thereon  and  remove  therefrom  buildings, 
structures,  pipes,  pipe  lines,  and  machinery 
necessary  for  the  production  and  transpor- 
tation of  oil  and  gas,  -with  the  right  to  the 
lessors  to  use  the  premises  for  farming  pur- 
poses, except  such  as  were  in  actual  use  by 
the  lessee;  said  lessee  to  be  liable  for  all 
damage  to  timber  and  growing  crops  by  rea- 
son of  operating  under  said  lease  for  oil  and 
gas.  The  lease  also  provided  that,  tf  no 
well  be  drilled  on  premises  within  10  years, 
or  if  lessee  reconveyed  the  premises,  then, 
and  In  either  such  event,  lease  should  be- 
come and'  be  null  and  void.  On  the  7th  day 
of  February,  1900,  said  E^ola  O.  King  and 
husband  conveyed  to  Reuben  R.  Freeman 
all  their  interest  in  said  premises.  On  the 
31st  day  of  July,  1901,  K  K.  Taylor,  by  deed, 
acquired  the  interest  of  Louisa  G.  Koontz'  In 
said  premises.  On  the  13th  day  of  Decem- 
ber, 1901,  said  E.  K.  Taylor  filed  in  the  dis- 
trict court  of  Allen  county  his  petition  ask- 
ing a  partition  of  said  premises,  therein 
claiming  to  be  the  owner  of  an  undivided 
one-half  thereof.  In  said  petition  plaintiff 
averred  that  Reuben  R.  Freeman  was  the 
owner  of  an  undivided  two-sixteenths,  and. 
each  of  said  minors  the  owner  of  an  nndl- 
Tided  one-sixteenth  in  said  premises.  Said 
petition  farther  averred  tliat  the  Lanyon 
Zinc  Company,  a  corporation,  claimed  some 
Interest  in  said  premises,  and  asked  that  it 
be  required  to  set  up  its  Interest  therein. 
Ail  parties  were  brought  into  court  as  de- 
fendants, the  said  minmrs  appearing  by 
guardian  ad  litem.  The  Lanyon  Zinc  Com- 
pany by  answer,  and  upon  trial,  admitted 
the  averments  of  plaintlfTs  petition  as  to  the 
interest  of  plaintiff  and  defendants  In  the 
premises,  averring  and  contending,  however, 
that  the  Interest  of  each  was  subject  to  the 
claim  of  the  company  imder  said  oil  and  gas 
lease.  Plaintiff,  by  reply,  and  defendants 
Reuben  R.  Freeman  Individually  and  as  ex- 
ecutor and  trustee,  and  the  minois  through 
guardian  ad  litem,  by  answer,  each  denied 
to  the  Lanyon  Zinc  Company  any  right  or  In- 
terest In  the  premises  by  virtue  of  said 
lease,  and  averred  the  same  to  be  void,  and 
without  force  or  effect  The  court  found 
plaintiff  Taylor  to  be  the  owner  of  an  undi- 
vided one-half  interest  in  the  premises,  sub- 
ject to  the  rights  of  the  I^anyon  Zinc  Com- 
pany under  said  oil  and  gas  lease.  The 
court  further  found  that  the  said  Reuben  R. 
Freeman  was  the  owner  of  an  undivided 
two-sixteenths  in  said  premises;  that  as  to 


the  Interest  of  Reuben  R.  Freeman  and  the 
interest  of  said  minors  said  lease  of  the  Lan- 
yon Zinc  Comi>any  was  void,  and  without 
force  or  effect;  and  that  plaintiff  and  the  de- 
fendants then  owning  an  interest  in  prem- 
ises were  tenants  In  common.  Judgment  of 
partition  was  by  the  court  entered  setting  off 
and  allotting  the  east  one-half  of  said  prem- 
ises to  plaintiff,  decreeing  the  said  lease  of 
the  Lanyon  Zinc  Company  in  full  force  and 
effect  upon  and  against  the  same. 

It  being  found  by  the  commissioners  that 
partition  of  the  west  half  of  said  described 
premises  could  not  be  made  among  the  own- 
ers according  to  their  respective  interests,  the 
same,  by  decree  of  the  court,  was  ordered 
sold  If  within  20  days  parties  In  Interest 
failed  to  file  their  election  to  take  the  same 
at  its  appraised  value.  By  the  judgment 
and  decree  of  the  court  the  said  lease  of  the 
Lanyon  Zinc  Company  was  held  to  be  with- 
out force  or  effect  as  to  the  west  lialf  of  said 
described  premises,  and  as  to  said  premises 
said  lease  was  canceled  and  held  for  naught. 
Said  decree  provided,  however,  that  nothing 
therein  should  affect  the  right,  if  any,  of  the 
Lanyon  Zinc  Company  to  maintain  an  action 
to  recover  the  money  it  has  paid  out  in  ob- 
taining said  lease  as  to  the  lands  upon  which 
said  lease  had  been  held  invalid.  To  the 
judgment  and  decree  of  the  court  decreeing 
said  lease  invalid  and  canceling  the  same  as 
to  the  west  half  of  said  premises,  or  any 
part  thereof,  the  Lanyon  Zinc  Company  ex- 
cepted, and  brings  the  case  here  for  review. 

Whether  this  oil  and  gas  lease  to  the  Lan- 
yon Zinc  Company  was  valid  as  against  the 
interest  of  the  said  legatees  in  said  premises 
must  be  determined  by  the  extent  of  the 
aathority  given  Reuben  R.  Freeman  as  exec- 
utor and  trustee  under  the  will.  The  will 
provided  that  he  "lease  and  maintain  the 
same  In  repair  and  good  condition,  with  a 
view  to  obtain  the  best  Income  therefrom 
without  permitting  the  same  to  deteriorate 
In  value  or  quality."  This  language  of  the 
will  can  best  be  interpreted,  and  the  inten- 
tion of  the  testator  best  understood.  In  the 
light  of  the  facts  and  surroundings  at  the 
time  it  was  made.  The  admitted  facts  and 
the  evidence  disclose  that  the  testator  was  a 
resident  of  Ohio.  The  land  was  fanning 
land,  and  used  for  that  purpose  only.  The 
surrounding  lands  were  agricultural,  and 
used  for  that  purpose  only.  Natural  gas  had 
but  recently  been  found  in  the  neighborhood, 
and  was  being  somewhat  used  in  the  city  of 
lola,  not  far  distant  It  can  scarcely  be  said 
oil  had  been  found  in  the  neighborhood  at 
that  time.  No  gas  or  oil  wells  had  been 
sunk  upon  these  premises.  None  have  since 
been  sunk  thereon.  The  oil  and  natural  gas 
industry  in  that  vicinity  was  then  in  fact 
new,  and  In  its  infancy.  Did  the  testator 
contemplate  the  making  of  a  lease  to  Include 
the  mineral  below  the  surface,  or  did  he 
contemplate  the  leasing  of  the  surface  of  the 
land  oulyV    It  Is  quite  unlikely  that  he  had 
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purposes.  Again,  the  lease  to  the  LAuyoii 
ZIuc  Company  In  controversy  contemplated 
not  tlie  usual  tilling  or  cultivation  of  soil 
and  the  growing  of  crops  thereon.  It  grant- 
ed to  the  Lanyon  Zinc  Company  all  the  oil 
and  gas  under  the  premises,  together  with 
the  right  to  enter  thereon  for  the  purpose  of 
drilling  and  operating  for  oil  and  gas  and 
the  right  to  erect  and  maintain  thereon  and 
remove  therefrom  buildings,  structures,  pipes, 
pipe  lines,  and  machhierj'  necessary  for  the 
production  and  transportation  of  oil  and  gas. 
Whatever  may  be  the  origin  of  petroleum 
and  natural  gas— and  the  question  appears 
to  be  yet  a  matter  In  controversy— It  is  well 
nettled  that  they  are  minerals.  Donahue  on 
Petroleum  and  Gas,  §§  7,  8;  Thornton  on  Oil 
and  Gas,  {  19.  Petroleum  and  gas,  so  long  as 
they  remain  in  the  ground,  are  a  part  of  the 
realty.  They  belong  to  the  owner  of  the 
land,  and  are  a  part  of  It,  so  long  as  they  are 
on  It,  or  In.  it,  or  subject  to  his  control. 
When  they  escape,  and  go  into  other  lands, 
or  come  under  another's  control,  the  title  of 
the  former  owner  Is  gone.  Brown  v.  Spiilen, 
155  U.  S.  665,  15  Sup.  Ct  245,  30  L.  Ed.  304; 
Oil  Co.  V.  Indiana,  177  U.  S.  190,  20  Sup.  Ct 
576,  44  Ii.  Ed.  729;  Murray  t.  Alh-ed,  100 
Tenn.  100.  43  S.  W.  355,  30  L.  R.  A.  249,  66 
Am.  St  Rep.  740;  Kelley  v.  Ohio  OU  Co.,  57 
Ohio  St.  317,  49  N.  K  399,  39  L.  B.  A.  763, 
63  Am.  St.  Rep.  721.  In  the  case  of  Wilson 
X.  Youst,  43  W.  Va.  826,  28  S.  E.  781,  39  L. 
B.  A.  292,  the  court  held  that  an  oil  lease 
Investing  the  lessee  with  the  right  to  remove 
all  the  oil  in  place  in  the  premises  in  con- 
sideration of  his  giving  the  lessors  a  certain 
per  cent  thereof  is,  in  legal  effect  a  sale  of 
a  portion  of  the  land.  In  the  case  of  Stough- 
t(m's  Appeal,  88  Pa.  198,  it  was  said  that: 
"A  guardian  has  ordinarily  power  to  lease 
any  of  his  ward's  property  of  such  character 
as  makes  it  the  subject  of  a  lease,  but  with- 
out the  approval  of  the  orphans'  court  he 
cannot  dispose  of  any  part  of  the  realty. 
Oil  is  a  mineral,  and,  being  a  mineral,  is  a 
part  of  the  realty;  and  a  guardian  cannot 
lease  the  land  of  bis  ward  for  the  purpose  of 
Its  development,  as  It  would,  in  effect  be 
the  grant  of  the  corpus  of  the  estate  of  his 
ward."  It  was  held  in  the  case  of  Marshall 
T.  Mellon,  179  Pa.  371,  36  Atl.  201,  35  L.  R. 
A.  816,  57  Am.  St  Rep.  601,  that  "a  tenant 
for  life  has  no  right  to  operate  for  oil  or  gas, 
or  to  make  an  oil  or  gas  lease,  unless  oper- 
ations for  oil  or  gas  were  commenced  be- 
fore the  life  estate  accrued."  To  the  same 
effect  is  the  case  of  Williamson  v.  Jones  (W. 
Va.)  27  S.  E.  411,  38  L.  R.  A.  694,  64  Am.  St 
Rep.  891,  and  the  case  of  Hook  v.  Garfield 
Coal  Co.  Oowa)  83  N.  W.  963.  We  do  not 
believe,  from  the  language  used  in  the  will, 
and  the  circumstances  and  surroundings  at 
the  time  it  was  made,  that  it  was  the  inten- 
tion of  the  testator  to  authorize  the  executor 
and  trustee  to  execute  the  oil  and  gas  lease 


ecutor  and  trustee,  to  execute  the  lease  in 
controversy,  and  bind  thereby  the  interest  of 
the  legatees. 

A  more  serious  question  arises  upon  the 
holding  of  the  trial  court  that  the  interest  of 
Reuben  R.  Freeman  in  the  premises  was  not 
subject  to  the  lease  of  the  Lanyon  Zinc  Com- 
pany. At  the  time  Reuben  R.  Freeman,  as 
executor  and  trustee.  Joined  in  the  execution 
of  the  lease,  he'  had  individually  acquired 
the  interest  of  losa  W.  King.  Soon  there- 
after he  acquired  the  Interest  of  Enola  G. 
King.  The  lease,  by  its  terms.  Included  and 
covered  the  entire  quarter  section.  The  les- 
see dealt  on  the  basis  of  acquiring  a  lease 
to  the  entire  premises.  The  lessors  dealt  on 
the  same  basis,  and  received  and  retained  the 
consideration  thereof.  Freeman,  at  the  time 
the  lease  was  executed,  bad  full  knowledge 
of  the  provisions  of  the  will.  There  is  noth- 
ing in  the  record  to  show  that  the  lessee  had 
either  actual  or  constructive  notice  of  the 
provisions  of  the  will,  or  the  want  of  author- 
ity of  the  executor  and  trustee  to  execute  a 
valid  oil  and  gas  lease  upon  premises.  Free- 
man is  estopped  from  denying  that  his  inter- 
est In  premises  is  not  subject  to  the  lease  of 
the  Lanyon  Zinc  Company.  Lumber  Co.  v. 
Tomllnson,  54  Kan.  770,  39  Pac.  694. 

The  judgment  of  the  court  below  is  af- 
firmed, except  88  to  the  two-sixteenths  in- 
terest in  premises  owned  by  defendant  Reu- 
ben R.  Freeman.  As  to  his  Interest  the  Judg- 
ment will  be  modified.  The  court  below  will 
enter  judgment  making  the  two-sixteenths 
interest  owned  by  defendant  Freeman  sub- 
ject to  the  lease  of  the  Lanyon  Zinc' Compa- 
ny.  All  the  Justices  concurring. 


(OS  Kan.  «a) 
REDINGER  t.  JONES,  Sheriff,  et  al. 
(Supreme,  Court  of  Kansas.    March  12,  1904.) 

REPLEVIN  —  WRONGFUL  DETENTION  —  ADHIS- 

SIONS-ESTOPPEL-HARMLBSS  ERROR 

— RBMITTITDR. 

1.  The  remedy  of  replevin  can  be  invoked  only 
in  the  case  of  a  wrongful  detention  existing  at 
the  time  the  suit  is  commenced. 

2.  In  an  action  of  replevin  for  exempt  prop- 
erty seized  on  execution,  the  validity  of  the 
jndgment  upon  which  the  execution  issned  is 
admitted. 

3.  A  debtor  who,  before  sale,  demands  of  the 
sheriff  the  return  of  his  property  seized  on  ex- 
ecution, on  the  ground  that  it  is  exempt,  who  at- 
tends the  execution  sale,  and  there  objects  to 
the  sale  of  the  property  on  the  ground  that  it  is 
exempt,  and  who  sues  the  sheriff  and  the  pur- 
chaser of  the  property  for  its  return  on  the 
ground  that  it  !■  exempt,  cannot,  on  the  trial, 
ambush  his  adversaries  by  showing  the  sale  to 
he  void  on  other  grounds. 

4.  Only  those  errors  which  affect  the  sub- 
rtantinl  rights  of  parties  who  are  in  a  position 
to  complain  of  them  will  work  a  reversal  of  a 
judgmeut  of  a  district  court. 

5.  If,  from  an  inspection  of  the  record,  it  be 
apparent  that  a  jury  was  not  confused  or  mis- 
led by  short  and  simple  pleadini^,  which  the 
court  permitted  it  to  take  in  connection  with 
the  instructions,  a  judgment  upon  the  verdict 


o.  An  error  oceasionea  oy  me  cierK  wrong- 
fully entering  a  judgment  tor  a  sum  of  money 
not  found  by  the  verdict  of  the  jury,  and  with- 
out warrant  in  the  pleadings,  may  be  cured  by 
a  remittitur. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Johnson  County; 
W.  H.  Sheldon,  Judge. 

Action  liy  J.  B.  Redlnger  against  J.  W. 
Jones,  sheriff,  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

In  the  month  of  February,  1900,  Frank  B. 
Houlette  recovered  a  judgment  against  J.  E. 
Kedinger  for  tlie  sum  of  $400  and  costs. 
Upon  October  11,  1900,  an  execution  upon 
this  judgment  was  issued  to  the  sheriff  of 
the  proper  coimty,  and  levied  upon  certain 
com  in  the  shock,  as  the  property  of  the 
judgment  debtor.  Upon  October  18th  of  the 
same  year,  Kedinger  made  a  demand  upon 
the  sheriff  for  the  possession  of  the  coru, 
upon  the  ground  that  it  formed  a  part  of 
the  exemption  to  which  he  was  entitled  ns 
the  head  of  a  family.  Upon  October  22d  the 
sheriff  sold  the  coru  to  Houlette  at  a  sale 
held  at  the  door  of  the  courthouse  of  the 
county,  and  not  in  the  township  where  the 
shocks  of  com  w'ere  standing.  Upon  Octo- 
ber 2oUi  Redinger  brought  an  action  of  re- 
plevin against  the  sheriff,  the  purchaser  at 
the  execution  sale,  T.  J.  Graham,  and  J.  I>. 
Pettyjohn,  for  the  iwssession  of  the  corn. 
The  petition  contained  tlie  necessary  formal 
allegations,  and,  in  addition,  averred  that  the 
plaintiff  was  a  married  man,  the  head  of  a 
family,  and  a  resident  of  the  county  in  which 
suit  was  brought.  With  the  petition  was 
tiled  an  uffldavit  in  replevin,  do.«;crlbing  the 
property  sued  for,  and  stating  that  it  w'as 
tal^en  on  an  order  or  judgment  against  the 
plaintiff,  but  that  it  was  exempt,  and  was 
not  taken  for  the  payment  of  any  tax,  fine, 
or  amercement.  No  order  of  deliyery  was 
issued.  The  sheriff,  Jones,  answered  by  a 
general  denial,  and  by  pleading  that  he  had 
levied  upon  and  had  sold  the  property  claim- 
ed under  and  by  virtue  of  an  execution  is- 
sued upon  the  judgment  in  the  case  of  Hou- 
lette V.  Kedinger  (describing  It).  The  de- 
fondant  Houlette  answered  by  a  general  de- 
nial, and  by  pleading  the  judgment  and  ex- 
ecution mentioned,  and  his  purchase  of  the 
property  at  tlio  sale  made  pursuant  to  it. 
As  a  third  defense,  he  pleaded  an  offset  of 
the  balance  of  the  judgment  after  applying 
the  proceeds  of  the  sale  of  the  corn  to  its 
satisfaction.  The  defendants  Graham  and 
Pettyjohn  each  pleaded  special  defenses, 
Graham  admitting  inferentially  that  he  liad 
l)een  in  possession  of  the  corn.  To  the  an- 
swer of  the  sheriff,  Jones,  the  plaintiff  re- 
plied affirmatively  as  follows:  "For  fm-ther 
reply  te  the  answer  of  the  defendant  Jones, 
plaintiff  alleges  and  states  that,  long  before 


1  6.  See  Judgment,  vol.  30,  Cent  Dig.  S  616. 


answer,  plaintiff  was  a  married  man,  and 
head  of  a  family,  consisting  of  a  wife  and 
three  minor  children,  all  dependent  upon 
him  for  maintenance  and  support,  was  a 
resident  of  Johnson  county,  Kansas,  and  oc- 
cupied the  laud  where  said  com  w^as  raised 
as  his  homestead,  and  planted,  cultirated, 
and  raised  said  com  on  said  land  In  tlie  year 
1900;  that  prior  to  said  pretended  levy  of 
said  execution,  being  the  owner  thereof,  be 
executed  and  delivered  two  chattel  mortga- 
ges on  said  com  to  secure  tbe  payment  of 
two  notes,  for  the  aggregate  sum  of  $145— 
one  of  said  notes  payable  to  tbe  order  of 
A.  D.  Beckwlth,  and  one  to  the.  <Mxler  of 
I.  O.  Pickering— w^hlch  said  chattel  mort- 
gages were  duly  filed  for  record  and  re- 
corded in  the  olbce  of  register  of  deeds  long 
before  said  execution  was  issued,  or  said 
pretended  levy  was  made  on  said  com;  that 
after  said  pretended  levy  was  made,  and 
before  said  defeudant  sold  or  offered  said 
corn  for  sale,  plaintiff"  demanded  the  release 
thereof,  and  forbade  said  sale,  by  verbal  and 
written  notice  to  said  defendant,  for  tlie  rea- 
son that  said  com  was  exempt  to  plaintiff, 
as  the  head  of  a  family,  and  was  not  subject 
to  sale  upon  execution;  that,  notwithstand- 
ing said  demand  and  notice,  said  defendant 
refused  to  release  said  levy  or  to  deliver  said 
corn  to  plaintiff,  but  kept  and  retained  the 
same,  and  afterwards  made  a  pretended 
sale  thereof  to  the  defendant  Houlette.  Said 
written  notice  was  in  the  words  and  figures 
following,  to  wit."  Following  this  matter 
appeared  tbe  written  notice  referred  to,  the 
material  jjortion  of  which  is  as  follows:  "You 
are  notified  hereby  that  we  claim  said  prop- 
erty as  being  exempt  to  us  imder  tbe  ex- 
emption laws  of  the  state  of  Kansas,  and  as 
necessary  for  the  support  of  ourselves  and 
family  and  stock  for  one  year,  as  provided 
by  law."  To  the  answer  of  Houlette  the 
plaintiff  replied,  admitting  specifically  the 
rendition  of  the  judgment,  its  nonpayment, 
the  Issue  of  execution  under  it,  the  levy  of 
such  execution  upon  the  com  sued  for,  and 
a  sale  of  such  corn  to  Houlette,  but  alleging 
facts  showing  the  cona  to  be  exempt,  and  fur- 
ther alleging  as  follows:  "Plaintiff  further 
states  that,  before  said  defendant  bid  upon 
or  purchased  said  corn  at  .said  pretended 
sale,  plaintiff  warned  him  not  to  purchase 
the  same,  and,  after  s;iid  pretended  sale, 
plaintiff  demanded  said  corn  from  said  de- 
fendant, and  then  and  there  claimed  the  said 
coru  as  exempt  property,  and  that  it  was  not 
subject  to  sale  upon  e.xecution."  To  the  an- 
swers of  Graham  and  Pettyjohn,  plaintiff  re- 
plied by  general  denials.  After  issues  had 
been  frame<l,  the  plaintiff,  by  leave  of  court, 
withdrew  his  replies  to  the  answers  of 
Houlette,  Graham,  and  Pettyjohn,  and.  in- 
stead, filed  a  demurrer  to  the  third  defense 
of  Houlette's  answer,  and  demurrers  to  the 
answers  of  Graham  and  Pettyjohn.     These 
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Pettyjohn  again  answered,  and  the  action 
proceeded  to  trial  without  further  replies. 
On  the  trial,  to  support  the  plaintiff's  case, 
his  attorney  testified  that  he  made  the  writ- 
ten demand  upon  the  sheriff  pleaded  in  the 
reply  to  the  answer  of  that  official.  He  fur- 
ther testtfled  that  he  attended  the  sale,  there 
demanded  possession  of  the  com  upon  the 
ground  set  forth  in  the  previous  written  no- 
tice, read  a  duplicate  of  that  notice,  in  the 
heariug  of  the  sheriff  and  the  purchaser  be- 
fore the  sale,  and  warned  the  sheriff  and  all 
bidders  the  com  belonged  to  R.edinger.  A 
portion  of  the  court  proceedings,  ending  with 
the  sale  of  the  corn,  was  introduced  over  the 
objection  of  the  plaintiff,  and  the  claim  was 
made  that,  upon  the  evidence  Introduced, 
the  Judgment  appeared  to  be  void.  Much 
evidence  was  Introduced,  over  the  objection 
and  exception  of  the  defendants,  relating  to 
the  consideration,  good  faith,  transfer,  and 
validity  of  a  mortgage  lien  upon  the  property, 
which  the  plaintiff  claimed  he  had  given,  and 
which  was  then  held  by  a  person  not  a  party 
to  the  suit.  No  demand  upon  Graham  and 
Pettyjohn  was  shown.  No  fActs  appeared 
showing  that  a  demand  upon  them  would 
have  been  imnvalling,  and  at  the  conclusion 
of  the  plaintiff's  evidence  a  demurrer  to  it 
was  sustained,  in  their  favor.  In  submit- 
ting the  cause,  the  court  Instructed  tlie  Jury 
in  a  manner  not  satisfactory  to  the  plaintiff 
concerning  the  transfer  by  the  payee  of  the 
note  secured  by  the  chattel  mortgage  upon 
the  com  to  its  holder,  and  refused  instruc- 
tions which  he  offered  upon  the  same  subject. 
Instructions  asked  by  plaintiff  relating  to  the 
validity  of  the  sale  at  the  place  where  it  was 
made  were  likewise  refused.  With  the  in- 
structions, the  pleadings  of  the  defendants 
Jones  and  Houlette  were  allowed,  to  be  tak- 
en by  the  Jury.  The  instructions,  however, 
briefly  indicated  the  issues  to  be  determined. 
Upon  evidence  given  by  the  sheriff  and  his 
deputy,  the  Jury  found  specially  that,  at  the 
time  suit  was  brought,  the  sheriff  bad  sold 
the  com,  and  had  delivered  possession  of  it 
to  the  purchaser.  Upon  other  evidence  the 
Jury  made  findings  to  the  effect  that  the  com 
sued  for  was  not  exempt.  Findings  were 
also  returned  to  the  effect  that  the  note  se- 
cured by  the  chattel  mortgage  referred  to 
was  glveu  without  consideration,  and  that 
the  chattel  mortgage  Itself  was  given  for  the 
fraudulent  purpose  of  securing  the  corn 
against  execution  upon  Houlette's  Judgment. 
Other  findings  relating  to  the  existence  of 
a  lieu  upon  the  corn  were  against  the  plain- 
tiff. Some  of  them,  relating  to  the  good 
faith  of  the  transfer  of  the  note  and  chattel 
mortgage,  the  plaintiff  asserted,  were  incon- 
sistent with  each  other,  and  others  upon  the 
same  subject  were  claimed  to  be  without  sup- 
port in  the  evidence.  Pursuant  to  a  form 
submitted  by  the  court,  a  general  verdict  was 
returned  for  the  defendants  Jones  and  Hou- 
lette.   A  new  trial  was  denied.    By  mistake 


to  matter  proper  to  be  there,  a  money  Judg- 
ment in  fiivor  of  the  defendant  Houlette, 
which  Houlette  subsequently  remitted.  The 
plaintiff  seeks  a  review  of  these  proceedings 
upon  a  petition  in  error  to  this  court. 

I.  O.  Pickering  and  H.  L.  Burgess,  for 
plaintiff  in  error.  J.  W.  Parker  and  Ogg  & 
Scott,  for  defendants  in  error. 

BUKCH,  J.  This  action  was  one  of  re- 
plevin. The  gist  of  it  was  wrongful  deten- 
tion. The  return  of  specific  property  was 
demanded.  Damages  were  asked  for  wrong- 
ful detention,  and  the  value  of  the  property 
was  prayed  for  only  iu  the  event  a  return  of 
it  could  not  be  had. 

The  remedy  of  replevin  is  specific  in  pur- 
pose and  limited  in  scope.  It  can  only  be 
invoked  against  a  wrongful  detention,  which 
must  exist  at  the  time  the  suit  is  com- 
menced. One  who  does  not  have  the  pos- 
session of  coveted  things  does  not  detain 
them  wrongfully,  and  cannot  be  compelled 
to  deliver  them.  He  Is  absolutely  invulner- 
able to  a  suit  in  replevin,  and  the  fact  that 
the  value  of  the  thing  detained  may  be  re- 
covered in  the  event  it  cannot  be  produced 
to  satisfy  the  Judgment  does  not  enlarge  the 
power  of  that  remedy.  In  the  case  of  Ladd 
V.  Brewer,  17  Kan.  204,  It  is  said:  "A  Judg- 
ment for  the  return  of  certain  personal  prop- 
erty, -and  damages  for  its  detention,  cannot 
be  sustained  against  one  who  is  shown  by 
the  testimony  neither  to  have  possession,  nor 
to  claim  any  right  to  the  possession."  In 
the  case  of  Moses  v.  Morris,  20  Kan.  208,-  a 
demand  was  made  upon  the  sheriff  for  the 
return  of  property  which  he  held  under  legal 
process.  Afterward  he  sold  the  property  un- 
der an  order  of  court  made  in  the  course  of 
the  proceeding  in  which  the  process  had  is- 
sued, and  delivered  It  to  the  purchaser.  The 
demanding  party  then  brought  replevin 
against  him.  In  determining  the  rights  of 
the  parties,  this  court  said:  "On  the  10th 
of  February,  1875,  when  the  action  of  re- 
plevin was  commenced  by  the  defendant  in 
error,  the  plaintiff  in  error  was  not  wrong- 
fully detaining  the  possession  of  the  prop- 
erty sued  for,  as  he  then  had  neither  the 
actual  nor  constmctlve  possession  of  the 
same;  neither  did  be  have  such  possession 
conjointly  with  his  codefendant  Diffenback- 
er,  nor  was  there  any  Joint  detention  by  him 
with  Dlffeubacker.  After  the  sale  of  Jan- 
uary 25th,  Moses  had  nothing  whatever  to 
do  with  the  property,  and  was  indifferent  to 
it.  Without  either  actual  or  constructive 
possession,  there  is  no  power  to  deliver  the 
property,  and,  in  the  absence  of  such  posses- 
sion, it  cannot  be  said  that  a  defendant 
wrongfully  detains  the  property.  He  may 
have  committed  acts  which  make  him  .liable 
in  damages,  and  he  may  be  liable  for  the 
value  of  use  of  the  property  in  an  action  ot 
another  form,  but  the  action  of  replevin  to 
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Kan.  130,  26  Pac.  580,  the  syllabus  reads: 
"RepIeTln  will  not  lie  against  a  person  wbo 
Is  neither  in  the  actual  nor  constructive  pos- 
session of  the  property  sought  to  be  recov- 
ered at  the  commencement  of  the  action." 
This  being  the  law,  the  Judgment  In  favor 
of  Sheriff  Jones  was  undoubtedly  correct 
His  conduct  was  solely  that  of  an  officer 
under  an  obligatory  writ.  When  he  sold 
the  corn,  his  possession  of  it  ended,  and  his 
Interest  in  it  entirely  ceased.  There  was  no 
mere  shifting  of  possession  for  the  purpose 
of  defeating  recovery,  as  in  the  case  of 
Schmidt  v.  Bender,  3d  Kan.  437,  18  Pac.  491. 
The  principles  there  announced  have  no  ap- 
plication, and  no  legal  justification  appears 
for  joining  the  sheriff  in  this  suit. 

When  the  corn  had  been  seized,  the  plain- 
tiff made  a  demand  upon  the  sheriff  for  its 
release,  and,  in  order  that  bis  position  might 
not  be  mistaken  or  misconstrued,  he  com- 
mitted it  to  writing.  The  sole  basis  for  the 
demand  was  that  the  corn  was  exempt. 
When  the  sale  took  place,  the  original  atti- 
tude was  maintained.  The  writing  was 
again  produced  and  read,  and  the  plaintiff's 
right  to  the  com  was  reasserted,  because  it 
was  exempt.  When  suit  was  brought,  tlie 
petition  itself  contained  some  allegations  up- 
on which  the  claim  of  exemption  might  be 
predicated.  WitJi  It  was  filed  an  affidavit 
admitting  the  corn  had  been  seized  upon  ex- 
ecution, but  claiming  that  it  was  exemiit.  In 
reply  to  the  answer  of  Jones,  it  was  conced- 
ed judgment  had  been  rendered,  execution 
issued  and  levied,  and  the  corn  sold,  but  it 
was  said  the  corn  was  exempt.  True,  it  is 
claimed  in  plaintiff's  brief  that  such  a  con- 
cession was  not  made,  but  this  court  will  not 
now  permit  him  to  higgle  over  equivocal 
phrases  for  the  purpose  of  escaping  the  dis- 
advantages of  a  situation  which  he  tliought 
to  be  advantageous  when  he  established 
himself  in  it.  The  theory  of  the  plaintiff's 
action,  therefore,  was  that  ho  had  a  right  to 
the  possession  of  the  corn  because  it  was 
exempt.  This  theory  is  further  exemplified 
In  the  reply  to  Houlette's  answer.  There 
the  judgment,  execution,  levy,  and  sale  were 
expressly  admitted,  but  it  was  said  the  corn 
was  exempt.  True,  this  reply  was  with- 
drawn, and  thereafter  could  only  be  used  as 
any  other  written  admission;  but,  as  the  rec- 
ord fairly  shows,  it  was  withdrawn  for  the 
purpose  of  permitting  an  attack  by  demur- 
rer to  the  set-off  defense  of  the  answer,  to 
which  the  reply  was  not  properly  pertinent, 
and  not  for  the  purpose  of  shifting  or  aban- 
doning the  original  theory  of  the  case.  With 
the  reply  to  Houlette's  answer  withdrawn, 
the  reply  to  the  answer  of  the  sheriff  com- 
mitted the  plaintiff  to  the  exemption  theory 
of  recovery,  as  against  tliat  defendant;  and 
It  is  impossible  that  there  should  be  one  the- 
ory of  a  case  for  a  defendant  officer  for  sell- 
ing corn  under  execution,  and  another  for  a 
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the  com  in  controversy  was  not  exempt  pre- 
cluded a  Judgment  against  the  defendant 
Houlette. 

The  plaintiff,  however,  claims  that  the 
Judgment  upon  which  the  execution  Issued 
was  void.  Since  the  action  was  one  of  re- 
plevin for  exempt  property  seized  under  ex- 
ecution, the  validity  of  the  judgment  upon 
which  the  execution  issued  was  distinctly 
admitted  by  the  very  form  of  the  action. 
"The  rcLiuiremeut  of  the  Civil  Code  [fourth 
clause  of  pectlon  177]  that  the  affidavit  in 
replevin  to  recover  the  immediate  possession 
of  personal  property  shall  state  that  the 
property  sought  to  be  replevied  'was  not  tak- 
en in  execution  on  any  order  or  judgment 
against  said  plaintiff,  or  for  the  payment  of 
any  tax,  fine,  or  amercement  assessed  against 
him,  or  by  virtue  of  an  order  of  delivery  is- 
sued in  an  action  of  replevin,  or  any  other 
mesne  or  final  process  issued  against  said 
plaintiff,'  is  imperative.  All  these  facts  must 
be  shown  to  exist  before  the  order  of  de- 
livei-y  can  be  made,  and,  unless  they  do 
exist  as  facts,  the  action  of  replevin  cannot 
be  maintained  [except  in  case  of  exempt 
property].  The  object  of  the  statute  [fourth 
clause  of  section  177,  Code]  is  not  solely  to 
protect  process  in  the  hands  of  the  officer  to 
whom  it  is  directed,  and  who  in  virtue  of 
such  process  detains  the  property  sought  to 
be  replevied.  One  object  is  by  prohibiting 
all  such  inquiry  in  the  action  of  replevin,  to 
comi)el  the  party  who  desires  to  contest  the 
validity  of  any  judgment  or  order  of  a  court, 
or  of  any  tax,  fine,  or  amercement,  to  do  so 
in  some  proper  and  direct  proceeding  for 
such  purpose.  The  law  affords  a  proper  rem- 
edy in  each  case — one  well  adapted  to  try 
the  question— but  the  action  of  rejilevin  is 
not  such  remedy.  An  exception  to  the  rule 
that  property  in  the  custody  of  the  law  can- 
not bo  replevied  by  the  execution  or  attach- 
ment debtor  is  made  in  the  case  of  property 
which  by  statute  is  exempt  from  seizure  and 
sale  on  execution  or  attachment,  and  this  ex- 
ception is  provided  for  by  the  fifth  clause 
of  said  section  177  of  the  Code.  But  in  ev- 
ery such  case  the  validity  of  the  judgment 
and  execution,  or  order  of  attachment,  is  not 
questioned,  but  is  distinctly  admitted." 
Westenberger  v.  Wheaton,  8  Kan.  109. 

Seemingly  out  of  an  abundance  of  caution, 
the  defendants  introduced  portions  of  the 
record  in  the  original  suit  between  Houlette 
and  Kedinger,  and  probably  enough  to  show 
a  valid  judgment  But  whether  sufficient 
for  that  purpose  or  not,  so  far  as  it  went  the 
evidence  was  consistent  with  the  plaintlfTs 
admission  of  the  validity  of  the  judgment 
whicii  the  bringing  of  suit  necessarily  com- 
pelled, and  could  not  therefore,  be  prejudi- 
cial to  him. 

The  plaintiff  also  claims  the  sale  of  the 
corn  was  void  because  conducted  at  an  im- 
proper place.    Plaintiff's  attorney  attended 


jue  warnea  tne  snerm  ana  prospective  pur- 
chasers that  the  com  was  exempt,  and  noth- 
ing more.  He  sued  the  sheriff  and  the  pnr- 
chaser  upon  the  ground  that  the  com  was 
exempt  Upon  bis  own  estimation  of  bis 
rights,  it  was  Immaterial  to  bim  where  the 
sale  was  held.  Having  declared  his  position 
in  the  beginning,  and  having  held  it  until 
after  the  issues  were  made  up  and  a  trial  was 
in  progress,  be  could  not  then  ambash  hU 
adversary  by  an  objection  to  the  place  of 
sale.  "Where  a  party  gives  a  reason  for  his 
conduct  and  decision  touching  anything  in- 
volved in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and 
put  his  conduct  upon  another  and  a  different 
consideration.  He  is  not  permitted,  thus  to 
mend  his  hold.  He  Is  estopped  from  doing  It 
by  a  settled  principle  of  law.  Gould  v.  Banks, 
8  Wend.  562  [24  Am.  Dec.  90];  Holbrook  v. 
Wight,  24  Wend.  .ie»  [35  Am.  Dec  607]; 
Everett  v.  Saltus,  15  Wend.  474;  Wright  v. 
Reed,  3  Durn.  &  E.  554;  Duffy  v.  O'Donovan, 
46  N.  Y.  223;  Winter  v.  Colt,  7  N.  Y.  288  [57 
Am.  Dec.  522]."  This  authority  has  been 
quoted  with  approval  In  the  following,  among 
other,  pertinent  cases  (see  9  Rose's  Notes, 
424):  Davis  v.  Wakelee,  156  U.  S.  680,  690, 
15  Sup.  Ct  555,  39  L.  Ed.  578;  Davis  & 
Rankin  Bldg.  &  Mfg.  Co.  v.  Dix  (C.  C.)  64 
Fed.  406,  411;  Tabler,  Cmdup  &  Co.  v.  Shef- 
field Land,  Iron  &  Coal  Co.,  87  Ala.  305,  310, 
6  South.  196;  Harriman  v.  Meyer,  45  Ark. 
37,  40;  McDonald  v.  Hooker,  57  Ark.  632, 
638,  23  S.  W.  655.  23  S.  W.  678;  Wallace  v. 
Minneapolis  &  Northern  Elevator  Co.,  37 
Minn.  464,  35  N.  W.  268}  Wyatt  v.  Hender- 
son, 31  Or.  48,  55,  4S  Pac.  790;  Harris  v. 
Chlpman,  9  Utah,  101,  105,  33  Pac.  242;  City 
of  St  Louis  V.  Gaslight  Co.,  5  Mo.  App.  484, 
624;  Ballon  v.  Sherwood,  32  Neb.  666,  680, 
49  N.  W.  790,  50  N.  W.  1131;  Frenzer  v. 
Dufrene,  58  Neb.  432,  436,  78  N.  W.  719. 

The  evidence' with  reference  to  the  exist- 
ence of  a  mortgage  lien  upon  the  com  In 
suit  was  admitted  apparently  upon  the  theory 
that  if  such  a  lien  existed  In  good  faith,  the 
plaintiff  was  entitled  to  sufficient  corn  to 
satisfy  it  But  the  jury  found  the  claimed 
lien  to  have  been  fraudulently  contrived  by 
the  plaintiff  for  the  purpose  of  defeating  the 
execution  creditor  In  the  enforcement  of  bis 
rights.  This  being  true,  the  plaintiff  could 
not  ask  for  its  enforcement.  He  cannot  be 
permitted  to  build  up  rights  upon  the  basis  of 
his  own  fraud.  The  assignee  of  the  original 
holder  was  not  a  party  to  the  suit  and 
can  complain  of  no  error  committed  at  the 
trial.  Therefore  it  is  entirely  immaterial 
whether  or  not  the  jury  were  properly  In- 
structed with  reference  to  the  transfer  of  the 
note  and  mortgage,  whether  or  not  findings 
upon  that  subject  are  consistent  with  each 
other,  and  whether  or  not  any  such  findings 
are  unsupported  by  the  evidence.  Only  those 
errors  which  affect  the  substantial  rights  of 


oisinci  court. 

The  pleadings  in  the  action  were  short  and 
simple,  and  easy  to  comprehend.  The  brief 
indication  of  the  Issues  by  the  court  tended 
to  prevent  any  obfuscation  the  unexplained 
pleadings  might  cause.  The  special  find- 
ings show  that  the  jury  was  cleaf  regarding 
the  material  facts,  and  these  findings  were 
In  harmony  with  the  general  verdict  It  is 
therefore  Impossible  to  conclude  from  an  in- 
spection of  the  record  that  the  jury  was  con- 
fused or  misled  by  the  pleadings,  which  the 
court  permitted  them  to  take  in  connection 
'vt'Itb  the  instructions,  and  the  judgment  en- 
tered will  not  be  overturned  on  account  of 
the  conduct  of  the  court  In  that  respect 

On  the  face  of  the  record,  the  money  judg- 
ment against  the  plaintiff  entered  by  the 
clerk  In  opposition  to  the  verdict  of  the 
jury,  and  without  warrant  la  the  pleadings, 
was  invalid.  The  defendant  In  whose  favor 
the  unauthorized  judgment  apparently  ran 
has  relinquished  every  right  It  wrongfully 
seemed  to  afford  him.  "An  error  in  a  judg- 
ment. In  that  It  exceeds  the  amount  of  the 
verdict  on  which  it  is  entered,  may  be  cured 
by  a  remittitur  of  the  excess."  18  Encyc.  Pi. 
&  Pr.  142.  The  mistake  was  not  called  to 
the  attention  of  the  district  court  It  could 
have  been  corrected  there  by  motion,  prac- 
tically without  expense.  Its  commission  is 
only  one  of  many  errors  complained  of  here, 
and  was  not  the  Inducement  to  this  proceed- 
ing In  error.  Therefore  the  judgment  will 
not  now  be  reversed  on  account  of  it,  and  no 
costs  will  be  allowed  in  this  court  because 
of  it. 

The  plaintiff  failed  to  prove  a  cause  of 
action  against  either  of  the  defendants  Gra- 
ham and  Pettyjohn,  even  though  it  be  con- 
ceded they  were  in  possession  of  some  of 
the  corn.  Therefore  their  demurrers  to  the 
evidence  was  rightfully  sustained,  the  jury 
was  properly  Instructed  to  make  no  finding 
respecting  their  rights,  and  judgment  was 
properly  entered  In  their  favor. 

The  record  is  free  from  any  material  error, 
and  the  judgment  of  the  district  court  Is 
affirmed.    All  the  Justices  concurring. 


(68  Kan.  6M) 
CLEVBNGER  et  al.  v.  PIGLEY  et  al. 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

JUDGMENT-COLLATERAL     ATTACK— JURIS- 
DICTION. 

1.  In  an  action  to  foreclose  a  mortgage  given 
by  the  owner  of  land  jointly  with  the  guardian 
of  his  insane  wife,  the  district  court  has  juris- 
diction to  determine  whether  or  not  the  prem- 
ises were  a  homestead  at  the  time  the  mortgage 
was  executed,  and  to  decide  whether  or  not  the 
instmmeDt  expressed  the  joint  consent  of  hus- 
band and  wife;  and  a  judgment  involving  an 
erroneous  decision  of  those  matters  is  not  open 
to  collateral  attack,  but  is  valid  and  binding 

\  1.  See  Judsment,  vol.  30,  Cent.  Dig.  i  Ml. 
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upon  the  parties  and  their  priyies  until  correct- 
ed in  a  direct  proceeding  for  that  purpose. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Brown  County; 
Wm.  I.  Stuart,  Judge. 

Action  by  J.  M.  Clevenger  and  others 
against  Sarah  M.  Figley  and  others.  Judg- 
ment for  defendants,  and  plalntifls  Inlng  er- 
ror.   Reversed. 

Prior  to  September  4,  1888,  J.  J.  Figley 
was  the  owner  of  3G0  acres  of  land  in  Brown 
county.  On  that  date  his  wife,  Sarah  M. 
Figley,  was  adjudged  to  be  Insane,  and  Sam- 
uel Huston  was  appointed  her  guardian.  Up- 
on November  3,  1S88,  after  formal  proceed- 
ings for  that  purpose,  the  probate  court  di- 
rected the  guardian  of  the  wife  to  Join  with 
the  husband  in  the  execution  of  a  mortgage 
upon  the  land  to  secure  the  payment  of  the 
sum  of  $7,500,  according  to  the  terms  of  a 
promissory  note  due  in  three  years  from  the 
date  of  the  order.  The  executed  mortgage 
was  approved  by  the  probate  court.  The 
obligation  secured  by  this  mortgage  was  not 
paid  at  maturity,  and  after  default  the  hold- 
er commenced  an  action  in  the  district  court 
of  the  proper  county  to  foreclose  it.  J.  J. 
Figley,  Sarah  M.  Figley,  and  Samuel  Hus- 
ton, as  guardian  of  Sarah  M.  Figley,  were 
made  parties  defendant  The  petition  ex- 
hibited all  tbe  allegations  common  to  such 
cases,  and,  besides  these,  recited  the  In- 
sanity of  Sarah  M.  Figley,  the  appointment 
and  qualification  of  Samuel  Huston  ns  her 
guardian,  the  probate  proceedings  resulting 
in  the  mortgage,  and  made  the  following 
specific  charge:  "That  said  Sarah  M.  Figley 
has  not  now,  nor  did  she  ever  have,  any 
claim,  right,  or  title  or  Interest  in  the  prop- 
erty hereinafter  described,  except  as  the  wife 
of  the  said  defendant  J.  J.  Figley."  The 
prayer  was  for  a  first  Hen  upon  the  land, 
its  sale,  and  a  bar  against  all  defendants  as- 
serting or  claiming,  after  sale,  any  right, 
title,  or  interest  of  any  Itind  in  the  land. 
Upon  March  3,  1802,  the  court  rendered  a 
Judgment  in  favor  of  the  plaintiff,  foreclosing 
the  mortgage.  The  record  of  the  proceed- 
ings recites  the  appearance  of  Sarah  M.  Fig- 
ley and  Samuel  Huston,  guardian  of  Sarah 
M.  Figley,  an  insane  person,  by  their  attor- 
ney, the  announcement  of  their  readiness  for 
trial,  their  waiver  of  a  Jury,  the  hearing  of 
evidence,  and  the  argument  of  counsel.  It 
likewise  discloses  a  finding  of  the  court  that 
Sarah  M.  Figley  is  an  Insane  person  and 
the  wife  of  J.  J.  Figley,  that  Samuel  Huston 
was  duly  and  legally  appointed  guardian  of 
her  person,  estate,  and  property,  that  he 
properly  qualified  as  such  guardian,  and  has 
ever  since  acted  in  that  capacity.  After  a 
finding  relating  to  the  execution  and  delivery 
of  the  note  sued  on,  appears  the  following: 
"The  court  further  finds  that,  in  order  to 
secure  tlie  payment  of  said  note  and  the 
tnterost  thereon,  the  defendants  J.  J.  Figley 
and  Sarah  M.  Figley,  by  her  guardian,  Sam- 
uel  Huston,    executed,   duly-  acknowledged. 


and  delivered  said  mortgage,  as  In  the  peti- 
tion described,  on  the  following  tracts  of 
land  in  Brown  county,  Kansas,  to  wit:  The 
east  half  of  section  twenty  (20),  township 
four  (4)  south,  of  range  seventeen  (17)  east 
all  containing  three  hundred  and  sixty  GM>0) 
acres,  and  that  the  said  described  lands  -were 
the  property  of  the  defendant  J.  J.  Figley, 
and  the  title  and  ownership  thereof  were  not 
In  said  Sarah  M.  Figley,  his  wife,  and  that 
said  plaintiff's  mortgage  Is  a  first  lien  there- 
of. That  the  southeast  quarter  of  said  sec- 
tion 20,  town.  4,  range  17,  is  the  homestead 
of  said  defendant  J.  J.  Figley  and  his  fam- 
ily." Other  findings  staple  to  all  foreclosure 
judgments  appear,  and  orders  for  the  sale  of 
the  mortgaged  premises,  the  application  of 
the  proceeds  of  sale,  and  the  exclusion  of  tbe 
defendants  from  interest  in  the  land,  usual 
in  such  cases,  are  shown.  The  order  of  sale, 
however,  is  qualified  as  follows:  "That  as 
the  southeast  quarter  of  said  section  20, 
town.  4,  range  17,  is  a  homestead  as  herein 
found,  it  is  ordered  that  the  northeast  quar- 
ter of  the  said  section  20,  township  four, 
range  17,  and  the  southwest  quarter  of  the 
northeast  quarter  of  section  tbui:y-one  (31), 
town.  4,  range  17,  be  first  advertised,  ap- 
praised, and  sold,  or  so  much  thereof  as  may 
be  necessary  for  the  payment  of  plaintiff's 
claim.  But  if  sufiiclent  Is  not  realized  from 
such  sale  to  satisfy  said  Judgment,  then  tbe 
homestead,  being  the  soutlieast  quarter  of 
section  twenty  (20),  town,  four  (4),  range 
seventeen  (17),  be  appraised  and  advertised 
and  sold  in  like  manner  for  the  payment  of 
any  balance  due."  The  defendants,  Sarah 
M.  Figley  and  Samuel  Huston,  guardian  of 
Sarah  M.  Figley,  filed  no  motion  for  a  new 
trial,  and  have  at  no  time  taken  any  steps 
for  the  modification  or  reversal  of  this  judg- 
ment The  land  ordered  to  be  sold  first  prov- 
ing insufilcient  for  the  satisfaction  of  the  lien 
upon  it  the  so-called  "homestead  tract"  was 
then  sold  upon  an  alias  order  of  sale,  and 
after  a  confirmation  of  the  Sale  it  was  con- 
veyed by  the  sheriff  to  the  purchaser,  A.  L. 
Figley.  His  deed  was  recorded  March  8. 
1893.  No  exceptions  were  taken  to  these 
proceedings,  and  no  steps  have  since  been 
taken  looking  to  their  modification  or  re- 
versal. Afterward,  A.  L.  Figley  executed 
several  mortgages  upon  the  land,  which  were 
subsequently  foreclosed  by  suits  in  the  Unit- 
ed States  Circuit  Court  for  the  district  of 
Kansas,  and  under  decrees  of  that  tribunal 
the  homestead  tract  was  again  sold,  and  was 
conveyed  to  Peter  J.  Clevenger,  one  of  the 
plaintiffs  In  error  In  this  court  In  18D9, 
J.  J.  Figley  died  Intestate,  leaving  as  his 
heirs  his  widow,  Sarah  M.  Figley,  and  five 
adult  children.  Upon  May  8,  1900,  Samuel 
Huston,  as  guardian  of  Sarah  M.  Figley. 
insane,  brought  an  action  to  quiet  the  title 
of  Sarah  M.  Figley  to  the  undivided  one-half 
of  the  homestead  tract  of  land,  which,  at  tbe 
time  of  her  husband's  death,  she  occupied 
;  with  him,  and  which  she  has  continued  to 


Digitized  by 


Google 


guardian  of  Sarah  M.  Figley,  and  E.  H.  Kel- 
ler, who  succeeded  him,  was  substituted  as 
plaintifl  in  the  action.  Upon  a  final  hearing 
the  court  found  that  the  land  In  controversy 
was  a  homestead  at  the  date  of  the  Johnson 
mortgage  in  1888,  and  that  Sarah  M.  Figley 
had  never  consented  to  the  execution  of  that 
instrument.  Therefore  judgment  was  ren- 
dered declaring  that  such  mortgage,  the  Judg- 
ment of  the  district  court  of  March  3,  1892, 
foreclosing  it,  the  sale  of  the  land  to  A.  L. 
Figley,  and  the  sheriff's  deed  to  him,  were 
all  utterly  void  and  of  no  effect  whajtever. 
It  was  conceded  that,  by  the  foreclosure  pro- 
ceeding in  the  federal  court,  Peter  J.  Cleven- 
ger  had  acquired  the  Interest  of  A.  L.  Fig- 
ley in  the  land  as  an  heir  of  J.  J.  Figley, 
being  an  undivided  one-tenth  of  the  whole, 
and  the  title  to  so  much  of  it  was  quieted  in 
Peter  J.  Cleyenger.  But  the  title  of  Sarah 
M.  Figley  to  the  undivided  one-half  of  the 
land,  and  the  title  of  the  children  of  J.  J. 
Figley,  other  than  A.  L.  Figley,  to  the  re- 
maining undivided  four-tenths  of  it,  were 
quieted  in  them  to  the  same  extent  and  effect 
as  if  the  mortgages  recited  above  had  never 
been  made  and  the  court  proceedings  referred 
to  had  never  occurred.  The  legal  propriety 
of  that  Judgment  is  challenged  by  this  pro- 
ceeding in  error. 

W.  P.  Todd  and  Jackson  &  Jackson,  for 
plaintiffs  in  error.  Buckles  &  Pearl,  for  de- 
fendants in  error. 

BURCn,  J.  (after  stating  the  facts).  In 
his  petition  the  guardian  of  Sarah  M.  Figley 
presented  to  the  district  court  a  mortgage  of 
the  real  estate  in  controversy,  executed  by 
him  in  pursuance  of  an  authority  conferred 
by  the  probate  court  having  general  juris- 
diction of  the  estate  of  his  ward,  and  pray- 
ed that  it  might  be  declared  to  be  a  void 
thing,  creating  no  rights  and  no  liabilities, 
and  binding  upon  no  person  and  no  property 
whatsoever.  This  judgment  was  asked 
against  the  privies  in  estate  of  the  mortgagee. 

In  the  case  of  Johnson  v.  Figley  the  mort- 
gagee presented  the  Identical  instrument,  to- 
gether with  the  probate  proceedings  upon 
wbicb  it  was  based,  to  the  same  trlbimal, 
aiid  asked  to  have  it  declared  a  valid  thing, 
creating  just  obligations  in  his  favor  rightful- 
ly enforceable  against  Sarah  M.  Figley  and 
Samuel  Huston,  as  her  guardian,  who  were 
parties  to  the  cause,  and  asked  to  have  it  de- 
clared to  be  a  first  lien  upon  the  very  land 
involved  In  the  present  suit  In  this  case 
the  ground  of  relief  is  that  Sarah  M.  Figley 
had  a  special  Interest  in  the  land  which  pre- 
vented the  mortgage  from  becoming  effectual 
for  any  purpose.  In  the  former  suit  the 
ground  of  relief  was  that  Sarah  M.  Figley 
had  no  Interest  in  the  land  which  prevented 
the  mortgage  from  becoming  effectual  as  se- 
curity for  the  mortgage  debt    The  court 


in  both  suits.  A  decision  has  been  render- 
ed in  each  one.  What  difference  of  power 
in  the  court  to  pronounce  its  Judgment  Is  dis- 
closed by  the  two  cases? 

By  the  act  of  bringing  suit  the  guardian 
necessarily  affirmed  that  the  district  court 
had  jurisdiction  to  decide  upon  the  validity 
of  the  mortgage  as  a  lien  upon  his  ward's 
land.  If  it  had  no  such  authority,  no  reason 
existed  for  invoking  its  action.  In  order  to 
obtain  a  decision  In  Ills  favor,  however,  he 
was  obliged  to  importune  the  court  to  repudi- 
ate the  jurisdiction  It  had  lately  entertained 
of  the  identical  matter  in  a  suit  brought 
against  him  by  the  predecessor  in  interest  of 
his  present  antagonist  In  the  last  case  the 
guardian  is  plaintiff,  and  succeeds.  In  the 
other  he  was  defendant  and  was  defeated. 
Wliat  increment  of  authority  did  the  court 
possess  in  the  last  case  over  that  which  it 
enjoyed  before?  If  in  the  first  case  the 
court  had  declared  the  mortgage  to  be  void, 
and  bad  refused  to  order  a  sale  of  the  land, 
would  Its  Judgment  have  been  a  nullity  be- 
cause of  want  of  Jurisdiction?  If  not,  and  if 
the  court  had  power  to  make  a  decision,  with 
what  paralysis  was  it  smitten  when  the  deci- 
sion commenced  to  fall  upon  ttie  other  side? 
These  questions  the  guardian  does  not  at- 
tempt to  answer. 

It  is  frankly  conceded  that  the  district 
court  had  Jurisdiction  to  fweclose  mort- 
gages, but  it  is  said  tbat  a  court  cannot  give 
effective  Judgment  upon  a  cause  or  subject- 
matter  not  brought  within  the  scope  of  Its 
Judicial  power,  and  the  case  of  Gllle  ▼.  Em- 
mons, 58  Kan.  120,  48  Pac.  56d,  62  Am.  St 
Rep.  60&,  Is  cited,  in  which  it  was  held  that 
a  matter  not  presented  by  the  pleadings  was 
coram  non  Judice.  The  proposition  is  true, 
and  the  case  was  well  decided.  But  in  this 
case  an  express  allegation  of  the  petition 
challenged  the  guardian  and  his  ward  to 
defend  any  interest  they  might  claim  In 
opposition  to  the  validity  of  the  mortgage, 
made  the  question  of  an  alienation  of 
a  homestead  without  the  Joint  consent  of 
husband  and  wife  an  issue,  brought  it  di- 
rectly to  the  attention  of  the  court  and  with- 
in Its  judicial  power,  and  Invoked  a  decision 
upon  the  subject  so  submitted. 

It  is  said  that  the  record  shows  upon  Its 
face  tbat  the  land  was  outside  the  scope  of 
the  district  court's  authority,  within  the  pur- 
view of  certain  statements  made  in  Rogers 
V.  Clemmans,  26  Kan.  522.  The  proceedings 
reviewed  in  that  case  were  Instituted  under 
the  law  authorizing  the  appropriation  of  the 
land  of  intestates  to  the  payment  of  their 
debts.  An  administrator  had  paid  the  pre- 
emption price  of  certain  real  estate  entered 
by  the  decedent,  and  thereby  had  acquired  a 
title  which,  under  the  laws  of  the  United 
States,  passed  to  his  heirs,  and  a  patent  to 
that  effect  had  been  duly  issued.  The  heirs 
were  not  notified  of  the  proceeding  to  sell 
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tbe  land,  and  tlie  court  said:  "No  notice  to 
the  persons  Interested  In  the  estate  was  giv- 
en or  published,  and  as  notice,  so  far  as  the 
heirs  are  concerned,  is  jurisdictional,  tlie  or- 
der ot  sale,  and  tbe  proceedings  based  there- 
on, being  without  notice,  are  void.  Mlckel  v. 
Hicks,  19  Kan.  578  [21  Am.  Rep.  161]."  This 
is  the  substantial  basis  of  the  decision.  Mr. 
Justice  Brewer  regarded  the  remainder  of 
the  opinion  as  dictum,  and  refused  to  -sub- 
scribe to  it  Such  matter,  however,  without 
any  examination  of  Its  logical  ground,  was 
made  the  basis  of  a  commissioners'  decision 
in  the  case  of  Coulson  v.  Wing,  42  Kan.  507, 
22  Fac.  570,  16  Am.  St  Rep.  &0S,  and  in  Its 
defense  it  may  he  said  ttiat  the  land  of  the 
heirs  was  no  mor«  subject  to- the  payment  of 
the  decedent's  debts  than  the  land  of  a 
stranger  to  the  family  would  have  l)een.  It 
required  no  investigation  of  facts,  and  the 
solution  of  no  problem  of  law,  to  determine 
to  whom  the  land  belonged.  The  Land  De- 
Iiartment  of  the  United  States  had  forestalled 
any  controversy  over  that  matter.  So  much 
being  settled  Incontestably,  the  question  of 
the  liability  of  the  land  for  the  debts  of  one 
whose  estate  never  Included  it  was  not  even 
debatable.  The  court  could  not  follow  the 
law  and  sell  that  land,  any  more  than  it 
could  subject -the  land  of  the  Intestate  to 
tbe  payment  of.  debts  other  than  bis  own. 
The  face  of  the  proceeding  disclosed  this 
state  of  afTairs. 

In  tbe  case  at  bar  there  Is  nothing  in  the 
record  of  the  first  suit  to  show  that  the  prop- 
erty was  a  homestead  at  the  time  the  mort- 
gage was  executed.  True,  tbe  court  finds 
that  tbe  land  was  a  homestead  at  the  date 
of  the  Judgment  but  that  is  not  sufficient 
No  retrospective  inference  is  deducible  from 
that  finding.  Tbe  residence  of  the  parties 
might  have  changed  many  times  between 
the  date  of  tbe  mortgage  ttnd  the  date  of 
tbe  judgment  (see  authorities  dted  in  City 
of  Topeka  v.  Chesney,  66  Kan.  480,  71  Pac. 
843),  and  instead  of  the  proceedings  disclos- 
ing, at  their  inception,  as  an  undisputed 
fact,  that  the  subject-matter  of  the  contro- 
versy was  beyond  the  grasp  of  the  court  at 
all,  they  presented  an  Issue  with  respect  to 
a  matter  tbe  court  was  compelled  to  Inves- 
tigate and  decide,  not  as  preliminary  to  juris- 
diction, but  as  of  the  essence  of  tbe  caus& 
Therefore  the'  case  of  Rogers  v.  Clemmans 
cannot  apply. 

It  Is  said  that  tbe  district' court  had  no 
power  to  order  a  sale  of  the  land  in  tbe 
foreclosure  suit  because  its  jurisdiction  in 
that  respect  is  fixed  by  the  Constitution  as 
rigidly  as  it  Is  by  statute  with  respect  to 
the  punishment  which  may  be  Imposed  upon 
persons  convicted  of  crime,  and  reference 
is  made  to  tbe  cases  of  'Ex  parte  Lange,  18 
Wall.  163,  21  L.  Ed.  872,  and  In  re  Nielson, 
181  U.  S.  176,  9  Sup.  Ct  672,  33  L.  Ed.  118. 
The  doctrine  of  those  cases  was  approved 
and  followed  in  the  case  of  In  re  McNeil 
(Kan.)  74  Pac.  1110,  decided  January  9,  1904, 


la  which  a  prisoner  sentenced  to  a  fine  and 
imprisonment  under  a  statute  allowing  only 
a  fine  or  Imprisonment  was  discharged  by 
habeas  corpus.  But  these  authorities  throw- 
no  light  upon  this  case.  In  pronouncing  sen- 
tence the  coui-t  has  the  statute  before  it,  and 
is  bound  by  the  unquestioned  and  unquestion- 
able letter  of  its  provisions.  It  has  no  in- 
vestigation to  make  or  independent  conclu- 
sion to  form,  and  any  transgression  of  the 
language  of  tbe  law  is  inoperative  and  void. 
In  this  case  it  was  necessary  to  ascertain 
tbe  fact  of  homestead  as  any  other  uncertain 
question  depending  upon  disputable  evidence, 
and  to  determine,  as  a  serious  and  unset-  ' 
tied  matter  of  law,  what  facts  are  essential 
to  joint  consent  Neither  Constitution  nor 
statute  could  dispense  with  an  investigation 
of  the  facts,  and  neither  Constitution  nor 
statute  could  furnish  the  conclusion  wblcb 
the  district  court  should  derive  when  the 
facts  were  found.  It  was  compelled  to  act 
without  guide,  upon  its  own  judgment  and 
responsibility.  In  the  case  of  Blgelow  t. 
Forest,  9  Wall.  339,  19  L.  Ed.  696,  a  court, 
having  Jurisdiction  of  a  life  estate  only,  un- 
dertoolc  to  dispose  of  the  fee,  as  if  a  justice 
of  the  peace  with  Jurisdiction  of  causes  in- 
volving no  more  than  fSOO  should  undertake 
to  render  a  judgment  for  $1,000.  The  cases 
of  Elliott  et  al.  v.  Frakes,  71  Ind.  412,  and 
Hutchinson  v.  Lemcke  et  al.,  107  Ind.  121, 
8  N.  E.  71,  are  disposed  of  by  tbe  discussion 
of  tbe  case  of  Rogers  v.  Clemmans.  In  the 
case  of  Love  v.  Blauw,  61  Kan.  490.  59  Paa 
1059,  48  L.  11.  A.  257,  78  Am.  St.  Rep.  334. 
the  court  bad  no  authority  to  proceed  at  all. 
Other  decisions  cited  on  behalf  of  the  guard- 
ian are  as  readily  distinguishable  as  those 
just  referred  to,  and  still  others  afTord  no 
aid,  because  they  are  couched  In  those  gener^ 
alltles  which  are  always  the  refuge  of  vague 
thought. 

It  adds  nothing  to  the  argniment  in  favor  of 
tbe  guardian's  position  to  desdant  upon  the 
mandatory,  peremptory,  inexorable,  and  ines- 
capable character  of  the  constitutional  pro- 
vision. The  petition  in  the  first  action  pre- 
sented for  tbe  ultimate  determination  of  the 
district  court  the  questions,  did  it  have  be- 
fore it  a  mortgage  given  by  tbe  joint  consent 
of  bustxind  and  wife,  and  did  that  mortgage 
cover  premises  occupied  as  a  residence  by 
the  family  of  the  owner?  Upon  a  trial  it  so 
determined  the  facts  that  the  interdiction  of 
the  Constitution  could  not  fall  upon  its  ad- 
vancing to  a  sale  and  conveyance  of  the 
land.  Therefore  the  first  Judgment  was  not 
open  to  attack  in  tbe  second  suit 

Tbe  guardian's  case  is  presented,  bow- 
ever,  as  if  the  findings  of  the  court  In  the 
first  case,  when  fairly  construed,  disclose  the 
fact  that  tbe  land  was  a  homestead  at  the 
date  of  the  mortgage  as  well  as  at  the  date 
of  the  judgment;  that  the  language  of  the 
finding,  that  a  portion  of  the  land  'is"  a 
homestead,  was  not  Intended  to  betoken  a 
nice  discrimination  of  time,  but  that  It  re- 
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any  other  interpretation  of  the  record  must 
i"est  upon  a  quiddity.  If  this  view  of  the 
record  be  adopted,  the  questions  propounded 
at  the  beginning  of  this  discussion  again 
arise.  The  court  was  under  the  legal  neces- 
sity of.  luTestigaUng  the  truth  of  the  facts 
alleged  in  the  mortgagee's  petition.  At  the 
close  of  the  Investigation  it  was  under  the 
legal  necessity  of  making  a  decision  as  to 
whether  the  mortgage  was  valid  or  not 
The  question  was,  did  the  facts  found  dl»- 
'close  joint  consent  of  husband  and  wife, 
within  the  meaning  of  the  law?  Was  such 
-consent  personal,  or  could  the  guardian  ex- 
press it?  The  guardian  and  the  mortgagee 
were  each  demanding  Judgment  This  court 
by  mandamus,  could  have  compelled  a  deci- 
sion to  be  made.  Was  the  decision  for  the 
plaintiff  without  Jurisdiction  and  void,  while 
a  decision  for  the  defendants  would  have 
been  with  Jurisdiction  and  valid?  Such  a 
K^nduslon  would  be  utterly  illogical  under 
^ny  rational  theory  of  Jurisdiction,  and  all 
attempts  to  justify  it  would  necessarily  con- 
fuse and  befog  the  law.  It  could  not  be 
drawn  except  through  an  undiscriminative 
and  misconceived  use  of  the  modem  doctrine 
that  jurisdiction  is  limited  to  power  to  ren- 
der the  particular  Judgment  in  the  particu- 
lar case.  Such  a  misinterpretation  of  that 
doctrine  was  censored  by  this  court  in  the 
case  of  Watklns  Land  Mortg.  Co.  r.  Mullen. 
62  Kan.  1,  5,  61  Pac.  385,  386,  84  Am.  St.  Rep. 
372,  in  the  following  language:  "In  the  opin- 
ion of  the  court  of  appeals  a  quotation  is 
made  from  one  of  the  notes  in  12  A.  &  E. 
Encj-cl.  of  L.  (Ist  Ed.)  247,  as  follows: 
*There  Is  a  tendency  In  the  later  decisions 
in  the  United  States  to  hold  that  Jurisdic- 
tion is  not  only  the  power  to  hear  and  deter- 
mine, but  also  the  power  to  enter  the  par- 
ticular judgment  In  the  particular  case.'  If 
■by  this  is  meant  tha:t  when  a  court  Invested 
with  general  jurisdiction  over,  a  particular  j 
subject-matter  wrongly  applies  the  law  to  a 
proved  or  admitted  state  of  facts  its  Judg- 
ment is  outside  its  Jurisdiction  and  subject 
to  collateral  review,  we  unhesitatingly  say 
-that  no  such  tendency  is  to  be  observed  in 
the  later  decisions,  because  such  a  tendency. 
Instead  of  modifying  the  general  rule  or  In- 
troducing an  exception  to  it,  would  go  to  its 
absolute  subversion." 

The  principle  involved  In  the  case  at  bar 
48  precisely  analogous  to  that  upon  which  the 
case  of  Randolph  v.  Simon,  29- Kan.  406,  411, 
was  detei'mined.  A  debtor  had  been  com- 
mitted under  an  execution  against  the  per- 
Hon.  He  was  entitled  to  a  discbarge,  upon 
terms,  in  case  of  bis  Inability  to  perform  the 
act  or  to  endure  the  imprisonment.  Under 
an  application  made  upon  notice  to  the.ex- 
-ecutlon  creditor,  he  was  given  leave  to  go  to 
Illinois  on  account  of  the  sickness  of  his 
wife.  In  a  suit  brought  upon  the  debtor's 
liond  for  a  breach  of  prison  bounds  in  going 


plied  to  the  facts?  In  finally  deciding  the 
case,  Mr.  Justice  Brewer  said:  "Now,  It  Is 
claimed  that  this  order  was  void,  that  the 
Inability  referred  to  In  the  statute  is  a  per- 
sonal and  physical  inability,  that.no  such 
inability  was  alleged,  and  that  therefore  the 
court  had  no  power  to  act.  We  cannot  as- 
sent to  this.  Power  Is  given  by  the  statute 
to  the  court  to  grant  a  discharge  on  account 
of  Inability.  Application  was  made  under 
this  statute,  notice  of  the  application  was 
given  tO'the  adverse  party,  both  parties  were 
present  a  showing  was  made,  and  the  court 
acted.  There  was  therefore  a  hearing  be- 
fore a  competent  tribunal  with  jurisdiction 
of  both  parties,  and  the  order  made  after 
such  hearing  cannot  be  adjudged  void. 
Whether  the  court  erred  in  its  ruling  upon 
the  facts,  whether  the  order  was  or  was  not 
erroneously  made,  can  only  be  determined  by 
proceedings  in  error.  As  long  as  there  was 
enough  to  challenge  judicial  ■  action,  the  or- 
der cannot  be  declared  void  In  a  collateral 
proceeding.  Burke  v.  Wheat  22  Kan.  722; 
Bryan  v.  Bander,  23  Kan.  95;  Hodgin  v.  Bar- 
ton, 23  Kan.  740."  In  the  case  of  Burke  v. 
Wheat  referred  to,  the  syllabus  reeds: 
"Where  a  court  has  jurisdiction  over  the 
subject-matter  of  an  action,  and  over  the 
persons  in  the  case,  no  error  in  its  exercise 
can  make  the  Judgment  void.  Mere  Irreg- 
ularities or  errors  in  judicial  proceedings  af- 
ford no  ground  for  an  Injunction  to  re- 
strain the  collection  of  a  Judgment  nor  can 
such  irregularities  or  errors  be  revised  or  cor- 
rected in  such  an  action."  And,  in  the  case 
of  Bryan  v.  Bander,  Chief  Justice  Horton 
said:  "The  filing  of  a  petition  and  giving  no- 
tice to  the  heirs  are  jurisdictional  acts.  The 
action  of  the  court  is  upon  the  petition.  All 
parties  interested,  after  due  notice,  are  re- 
quired to  come  in  and  oppose  the  application. 
The  statute  contemplates  a  hearing  of  par- 
ties, and  an  adjudication -upon  the  subject  of 
the  petition.  Whether  the  petition  is  In 
proper  form,  or  sets  forth  sufficient  facts, 
are  matters  tot  the  determination  of  the 
court  in  the  exercise  of  its  jurisdiction.  Of 
course,  if  a  mere  blank  paper  is  filed  as  a 
petition,  jurisdiction  would  not  attach,  be- 
cause there  would  be  nothing  for  the  court 
to  act  upon;  but  when  a  petition  contains 
sufilcient  matters  to  challenge  the  attention 
of  the  court  as  to  its  merits,  and  such  a  case 
Is  thereby  presented  as  authorizes  the  court 
to  deliberate  and  act,  although  defective  In 
its  allegations,  the  cause  is  properly  before 
the  court  and  jurisdiction  Is  not  wanting. 
This  principle  underlies  all  judicial  proceed- 
ings." 

In  the  foreclosure  suit  it  was  by  no  means 
obvious  that  joint  consent  of  husband  and 
wife  did  not  appear.  It  required  an  Inter- 
pretation of  the  Constitution  to  ascertain  if 
it  permits  a  guardian  to  join  his  ward  in  a 
conveyance  of  her  homestead.    The  law  was 
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gants.  Hence  the  decision  of  this  court  in 
the  case  of  Wolfley  v.  McPherson,  61  Kan. 
492,  490,  59  Pac.  1054,  1055,  is  precisely  per- 
tinent: "In  this  case  a  judgment  was  ren- 
dered against  a  party  upon  a  claim  which 
she  did  make.  In  stating  to  the  probate 
court  the  character  of  her  claim,  she  appro- 
priated In  her  behalf  the  proTisions  of  the 
law  assigning  it  to  the  second  class.  The  ju- 
risdiction of  the  probate  court  was  thus  in- 
voked, not  only  as  to  the  existence  of  the 
claim,  but  as  to  the  priorities  of  classification 
to  which  it  was  entitled.  The  statute  reg- 
ulating the  matter  of  classification  is  not 
plain.  It  required  construction  to  ascertain 
its  meaning,  and  this  court,  subsequently  to 
the  original  order  of  classification  made  by 
the  probate  court,  was  called  upon  to  con- 
strue it  Cawood  v.  Wolfley  [5C  Kan.  281,  43 
Pac.  23«.  31  L.  R.  A.  538].  The  mistake 
which  the  probate  court  made  in  construing 
it  was  an  error  only.  Every  question  of  law, 
as  well  as  fact,  was  within  its  jurisdiction 
to  determine.  Its  determination,  though  er- 
roneous, was  not  void."  Many  other  cases 
enforce  the  same  principle:  Hodgin  v.  Bar- 
ton, 23  Kan.  740;  Waikenhorst  v.  I^wis,  24 
Kan.  420,  425;  Prohibitory  Amendment 
Cases,  Id.  701,  725:  Ames  v.  Brinsden,  25 
Kan.  748;  Meixell  v.  Kirkpatrick,  28  Kan. 
315:  Bowe  v.  Palmer,  29  Kan.  337,  340;  Bank 
of  Santa  Fe  v.  Haskell  County  Bank,  51 
Kan.  50,  32  Pac.  627;  National  Bank  v. 
Town  Co.,  51  Kan.  215,  32  Pac.  002. 

It  is  immaterial  to  the  question  of  juris- 
diction that  the  property  was  a  homestead. 
"Where  the  mortgagor  being  sued  for  a  fore- 
closure pleaded  his  homestead  exemption, 
and  there  was  a  judgment  of  foreclosure  or- 
dering the  property  to  be  sold,  upon  which 
the  property  was  sold,  in  a  suit  by  the  pur- 
chaser to  recover  the  property  It  was  held 
that  the  defendant,  the  mortgagor,  was  con- 
cluded, by  the  judgment  of  foreclosure,  from 
again  pleading  his  homestead  exemption. 
Tliere  is  no  better  settled  principle  than  that 
the  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction,  directly  upon  the  point, 
or  necessarily  Involving  the  decision  of  the 
question,  is  conclusive  between  the  parties 
and  their  privies  upon  the  same  matters 
coming  directly  in  question  in  a  collateral 
action  in  the  same  or  another  court  of  con- 
current jurisdiction.  There  is  nothing  in  the 
nature  of  the  right  of  homestead  to  exempt 
it  from  the  operation  of  the  general  princi- 
ple." Tadlock  v.  Eccles,  20  Tex.  782,  73 
Am.  Dec.  213.  "Judgments  of  courts  of  com- 
petent jurisdiction  cannot  be  attacked  col- 
laterally. In  court  wherein  judgment  was 
rendered,  question  of  paramountcy  of  de- 
fendant's homestead  having  been  raised  and 
decided  adversely,  same  cannot  be  raised  a 
second  time  in  another  suit  brought  to  as- 
certain   priorities   of    liens    on    defendant's 


matter  of  partition,  and,  where  the  parties 
are  before  the  court,  its  judgment  directing 
a  sale  of  the  homestead  of  the  widow  and 
children  cannot  be  collaterally  attacked." 
Rolf  V.  Timmermeister,  15  Mo.  App.  249.  "la 
this  case  the  wife  united  in  the  mortgage, 
and  was  a  party  to  the  suit  to  enforce  it, 
and  the  question  whether  It  was  a  valid 
waiver  was  directly  Involved;  and  the  court, 
in  rendering  the  judgment,  decided  that  tbe 
mortgage  was  valid,  and  was  a  waiver  of 
tbe  exemption,  and  thereby  concluded  that 
question.  Such  t)eing  the  case,  the  court 
had  no  power,  on  the  motion  to  revive,  to  go 
l)ehind  the  judgment  in  inquiry  into  the  va- 
lidity of  the  mortgage,  or  to  adjudge  tbe  ap- 
pellees entitled  to  a  homestead,  but  should 
have  revived  the  judgment  to  sell  the  mort- 
gaged property,  without  terms  or  restric- 
tions." Harpending's  Ex'rs  v.  Wylle,  etc, 
76  Ky.  158,  163. 

Neither  does  it  make  a  dlCterence  tbat  tbe 
decision  the  court  was  required  to  make  In- 
volved an  interpretation  of  the  Constlttition. 
The  power  and  duty  of  the  court  to  bear 
and  decide  was  precisely  tbe  same  as  if  tbe 
question  had  been  one  of  statutory  or  com- 
mon law.  No  doubt,  cases  of  conviction  and 
i  incarceration  under  unconstitutional  statutes 
now  form  a  distinct  class.  But,  as  remarked 
by  Mr.  Justice  Mason  in  the  case  of  In  re 
Janis,  66  Kan.  329,  71  Pac.  576,  the  view 
that  such  judgments  are  subject  to  collateral 
attack  on  habeas  corpus  "results  more  from 
a  jealous  regard  tor  the  personal  liberty  of 
tbe  citizen  than  from  tbe  force  of  tbe  rea- 
soning employed  as  applied  to  other  subjects 
of  litigation."  And  some  irregularity  in  tbe 
development  of  the  law  of  jurisdiction  to 
civil  cases  has  been  occasioned  by  Indis- 
criminate applications  of  the  doctrine  tliat 
an  unconstitutional  law  is  no  law.  Bnt  tbe 
question  here  involved  is  of  a  different  char- 
acter. If  the  foreclosure  judgment  was  in- 
%'alid,  it  was  so  because  rendered  upon  a 
mortgage  void  as  an  attempt  to  impose  a 
lien  upon  a  homestead  without  the  joint  eon- 
sent  of  husband  and  wife,  contrary  to  tbe 
provisions  of  tbe  Constitution.  Therefore  it 
lies  within  the  field  covered  by  those  deci- 
sions which  are  to  the  eCtect  that  a  judgment 
is  not  subject  to  collateral  attack  because 
rendered  upon  an  Indebtedness  or  cause  of 
action  created  against  the  terms  of  the  Con- 
stitution or  other  paramount  law.  "In  an 
action  by  the  old  State  Bank  of  Illinois  npon 
a  promissory  note  given  in  satisfaction  of 
two  judgments  recovered  upon  promissory 
notes  executed  to  said  bank  in  consideration 
of  bills  of  said  bank  which-  had  been  declar- 
ed by  the  Supreme  Court  to  be  bills  of  cred- 
it emitted  by  the  state,  in  contravention  of 
the  Constitution  of  the  United  States,  the 
defendants  offered  to  show  tbe  consideration 
of  the  judgments  In  bar  of  the  .action:    Held. 


iState  Bank  of  IlUuois,  2  111.  52&  "Where, 
upon  a  mortgage  made  to  the  old  State  Bank 
of  Illinois,  a  Judgment  had  been  rendered  In 
favor  of  the  bank  upon  a  proceeding  by 
scire  facias  to  foreclose  the  mortgage,  and 
the  mortgaged  premises  had  been  sold  by 
virtue  of  the  judgment,  and  an  execution  is- 
sued thereon  to  a  third  person,  and  subse- 
quently the  Supreme  Court  had  declared  the 
act  creating  the  bank  unconstitutional,  held, 
that  the  Judgment  was  valid  till  reversed, 
and  that  the  title  of  the  purchaser  under 
such  Judgment  could  not  be  impeached.  In 
an  action  of  ejectment,  upon  the  ground 
that  the  bank  was  unconstitutional."  Buck- 
master  et  al.  V.  Oarlin,  4  111.  104. 

In  the  case  of  Cassel  v.  Scott  and  Others, 
17  Ind.  51^  a  Judgment  had  been  rendered 
upon  certain  bonds  which  were  void  because 
the  law  providing  for  them  was  unconstitu- 
tional. In  affirming  an  order  denying  an  in- 
junction against  an  enforcement  of  the  Judg- 
ment, the  court  said:  "For  a  reversal,  it  is 
argued  that  the  act  of  1853,  referred  to  in 
the  complaint,  is  in  conflict  with  the  Con- 
stitution, and  that  the  Judgment  on  the 
bonds,  having  no  foundation  save  in  that 
act,  is  a  nullity.  The  first  branch  of  the  ar- 
gument Is  correct  We  have  decided  the  act 
in  question  to  be  unconstitutional.  Mesh- 
meier  v.  The  State.  11  Ind.  482.  It  does  not, 
however,  follow  that  the  judgment  is  a  nul- 
lity. It  was  founded  upon  the  bonds,  iuid. 
not  on  the  act,  and  of  the  suit  upon  them 
the  circuit  court  had  full  Jurisdiction.  The 
act  being  void,  the  bonds  are  simply  unsup- 
ported by  any  valid  consideration;  and,  this 
being  the  case,  the  Judgment  rendered  upon 
these  bonds,  though  it  may  be  deemed  erro- 
neous, is  not  void,  and  must  be  held  oper- 
ative until,  in  accordance  with  the  or<}inary 
rules  of  procedure,  it  Is  reversed  by  a  court 
of  error." 

In  the  case  of  Joseph  Webster  v.  H.  T. 
Reid,  Morris,  407,  479,  the  Supreme  Court  of 
Iowa  said:  "Similar  in  character  are  the  ob- 
jections that  have  been  raised  on  the  ground 
of  the  uncoustltuUouallty  of  the  acts  of  the 
Legislature  through  which  the  indebtedness 
accrued  and  the  judgments  were  obtained. 
[In  re  Wellington]  10  Pick.  87  [26  Am.  Dec. 
ti31].  Judgments  rendered  under  an  uncon- 
stitutional law  are  not  nullities." 

In  the  case  of  McNeil  v.  Bright  et  al.,  4 
Mass.  282,  303,  a  Judgment  confiscating  land 
had  been  rendered  under  an  absentee  law  of 
Massachusetts.  In  an  action  to  recover  sei- 
zure of  the  land,  it  was  cinimed  the  judg- 
ment was  in  violation  of  the  Constitution  of 
the  state,  and  in  violation  of  a  treaty  of  the 
United  States  with  Great  Britain.  The  court 
said:  "If  it  be  true  that  the  provisional 
treaty  is  to  be  considered  as  a  national  con- 
tract, binding  independent  of  the  definitive 
treaty,  that  it  operated  a  repeal  of  acts  of 
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should  have  brought  his  writ  of  error,  estab- 
lished the  fact,  and  the  judgment  must  have 
been  reversed.  But  I  know  of  no  rule  of 
law  by  which,  on  a  trial  of  his  right  to  the 
laud,  he  can  do  what  is  tantamount  to  a  re- 
versal of  the  Judgment,  which,  admitting  its 
validity,  is  conclusive  against  him.  •  *  * 
There  is  one  more  objection  made,  which  is, 
tbat  the  acts  of  conflscation  were  virtually 
repealed  by  the  adoption  of  the  Constitution. 
And  to  prove  this,  the  twenty-fourth  article 
of  the  Declaration  of  Rights  was  cited  in  the 
argument,  and,  with  great  force  and  elo- 
quence, pressed  upon  the  consideration  of 
the  court.  *  •  •  If  it  be  admitted  that 
the  Constitution  virtually  repeals  the  law  in 
question,  it  certainly  follows  that  the  Judg- 
ment against  Archibald  McNeil  is  erroneous, 
and  that  it  might  be  reversed;  but  it  does 
not  prove  that  it  is  therefore  a  mere  nullity, 
which  can  be  taken  advantage  of  in  this 
way.  -This  would  be  inconsistent  with  all 
the  Ideas  I  have  entertained  of  the  solemnity 
and  efllcacy  of  judgments  rendered  by  courts 
of  competent  Jurisdiction." 

In  the  case  of  Northampton  County  v. 
Herman,  119  Pa.  373,  13  AU.  277,.  a  sheriff 
settled  his  accounts  for  fees,  under  a  stat- 
ute governing  the  subject,  with  a  county  tri- 
bunal whose  acts  bad  the  force  of  an  adju- 
dication. Subsequently  the  act  relating  to 
fees  was  declared  to  be  unconstitutional,  and 
the  sherifC  sued  the  county  for  a  sum  of 
money  claimed  to  be  due,  but  the  settlement 
was  held  to  be  conclusive. 

In  the  case  of  Arnold  v.  Booth,  14  Wis.  180, 
a  Judgment  was  rendered  in  the  United 
States  District  Court  under  the  fugitive 
slave  law,  and  chattels  were  sold  upon  ex- 
ecution to  satisfy  it.  In  an  action  of  re- 
plevin for  the  chattels,  it  was  claimed  the 
judgment  was  void  because  the  fugitive  slave 
law  was  unconstitutional.  The  court  decid- 
ed that  the  question  went  to  the  existence  of 
the  cause  of  action,  and  not  to  the  jurisdfc- 
tion  of  the  federal  court,  and  that  its  deci- 
siou  was  binding.  In  the  opinion  it  is  said: 
"Obviously  the  cause  of  action  in  the  suit  of 
Garland  against  Booth  was  a  penalty  given 
by  the  fugitive  slave  law  for  a  violation  of 
its  provisions.  But  whether  there  was  any 
law  in  existence  giving  this  right  of  action, 
and,  if  so,  whether  the  law  was  valid  and 
binding,  were  legitimate  matters  of  consid- 
eration for  the  dlsti-ict  court;,  as  was  the 
question  of  its  violation.  The  court  might 
have  held  that  there  was  no  cause  of  action 
because  the  law  was  void.  It  had  jurisdic- 
tion of  the  case  thus  to  decide.  This  it  seems 
to  me  is  Incontestable." 

An  analogous  principle  was  applied  in  the 
case  of  Hartman  v.  Ogbom,  54  Pa.  120,  93 
Am.  Dec.  079,  which  was  In  Its  Inception  an 
action  of  ejectment  brought  to  recover  land 
that  had  been  sold  under  a  Judgment  fore- 
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closing  a  mortgage.  The  court  said:  "Mrs. 
Hartman  executed  a  bond  and  mortgage,  in 
her  maiden  name  of  Mary  Ann  Coleman,  five 
days  after  her  marriage  to  Hartman,  and 
that  these  Instruments  were  void  Is  not  to  he 
questioned.  The  disability  of  a  married  wo- 
man to  incumber  her  separate  estate  for  the 
debt  of  anotlier  has  been  declared  in  many 
cases,  and  was  repeated.  In  respect  to  this 
very  bond,  in  Keen  v.  Coleman,  S  Wright, 
299.  But  the  question  upon  the  record  has 
respect  to  the  Judgment  upon  the  mortgage, 
rnther  than  to  the  mortgage  itself.  •  •  ♦ 
Neither  the  Judgment  nor  the  proceedings  un- 
der it  have  been  questioned  by  a  writ  of  er- 
ror, a  motion  to  open  or  set  them  aside,  or  in 
any  other  manner  whatever,  and  the  only 
question  upon  the  trial  of  this  cause  was 
whether  they  could  be  impeached  collateral- 
ly. ♦  *  ♦  And  this  transfer,  be  it  observ- 
ed, is  made  by  the  Judgment  and  the  sale 
thereon,  not  by  virtue  of  the  mortgage. 
W'tmt  avails  the  objection,  then,  that  the 
mortgage  was  null  and  void,  or  for  any  rea- 
son was  inadequate  as  an  instrument  of 
transfer?  The  inadequacy  of  the  mortgage 
might  well  have  been  urged  against  the  suit 
by  scire  facias;  but,  after  that  has  been  per- 
.nltted  to  ripen  into  an  unquestioned  Jndg- 

ent,  the  mortgage  is  merged  in  it,  and  is  no 
longer  open  to  attack." 

There  is  no  substantial  dispute  in  the  law 
that,  if  the  question  of  homestead  had  not 
t>een  raised  at  all,  the  Judgment  foreclosing 
che  mortgage  could  not  have  I>een  avoided  in 
liny  subsequent  proceeding,  other  than  by 
way  of  error  or  appeal,  because  of  that  fact. 
"A  husband  against  whom  a  decree  of  fore- 
closure of  a  mortgage  on  real  estate  has  been 
duly  obtained  cannot,  in  an  action  of  forcible 
entry  and  detainer  to  recover  possession  aft- 
er tue  period  of  redemption,  set  up  the  de- 
fense that  his  wife,  who  was  not  a  party  to 
the  former  suit,  has  a  homestead  interest  in 
the  mortgaged  premises;  such  fact,  if  a  de- 
fense at  all,  being  available  In  the  former 
suit,  must  be  deemed  to  have  been  adjudi- 
cated or  waived."  Dodd  v.  Scott,  81  Iowa, 
319.  46  N.  W.  1057,  10  L.  R.  A.  360,  25  Am. 
St  Kep.  402.  "It  Is  not  denied— indeed,  it  Is 
a  fact— that  the  appellant,  as  between  him 
and  the  appellees,  Lancaster,  etc.,  as  his  cred- 
itors, was  entitled  to  a  homestead  In  said  real 
estate;  but  his  entire  interest  in  this  real  es- 
tate having  been  sought  to  be  sold  to  satis- 
fy the  demand  of  these  creditors,  and  he 
having  appeared  and  defended  upon  the  mer- 
its, and  having  failed  to  set  Up  his  home- 
stead right,  which  would  have  been  a  com- 
plete bar  to  tlie  appellee's  action,  if  the 
real  estate  was  not  worth  more  than  one 
thousand  dollars,  and,  if  more  than  one  thou- 
sand dollars,  then  a  bar  to  the  extent  of  a 
thousand  dollars'  worth  of  the  land,  his  ef- 
fort to  set  up  bis  right  to  bis  homestead  came 
too  late.  To  allow  a  defendant  to  split  his 
defenses,  relying  upon  one  until  Judgment  is 
rendered  upon  it  against  him,  and  at  the 


next  term  op^  the  Judgment  and  plead  an- 
otlier defense,  and  so  on,  would  be  a  mockery 
of  legal  Justice.  Therefore  it  Is  a  nnirersal 
tnle  that  the  final  Judgment  of  a  court  of 
competent  Jurisdiction  is  not  only  conclusive 
of  all  issues  actually  decided,  but  of  all  that 
might  and  sbould  have  been  decided  by  it 
And  there  is  no  good  reason  why  the  asser- 
tion of  a  homestead  right  should  be  made  an 
exception  to  this  salutary  rule."  Hill,  etc., 
V.  Lancaster,  etc.,  88  Ky.  338,  343,  11  S.  W. 
74;  Lancaster,  etc.,  v.  Whits.  88  Ky.  338,  »43, 
11  S.  W.  74,  75.  "Where  after  a  recovery  In 
ejectment  by  a  widow  of  her  dower  in  land 
occupied  Jointly  by  the  holder  of  the  record 
title  and  a  brother,  who  were  Joined  as  de- 
fendants, the  widow  secures  a  partition  of 
the  land  through  a  suit  instituted  for  that 
purpose,  in  which  the  brotiier  and  sister  are 
made  defendants,  the  brother  cannot  defend, 
in  a  second  action  of  ejectment  brought  by 
the  widow  to  recover  the  land  set  oft  to  her 
as  her  dower  in  the  partition  proceedings,  on 
the  ground  that  he  had  homestead  rights  in 
the  land,  and  that  his  wife  was  not  Joined  as 
a  defendant  In  the  first  ejectment  suit."  Be- 
mls  V.  Conley,  85  Mich.  617,  55  N.  W.  387. 
"Parties  who  have  an  interest  in  land  as  a 
homestead,  and  are  made  parties  to  a  pro- 
ceeding in  the  probate  court  to  sell  the  land 
in  aid  of  assets,  and  fail  to  set  up  theh:  claim 
of  homestead  therein,  cannot  afterwards 
maintain  an  action  for  said  land  against  the 
purchaser  at  such  sale."  Uaddou  r.  Len- 
hardt  54  S.  C.  88,  31  S.  E.  883.  "Where  a 
Judjument  has  been  fairly  rendered  against  a 
husband  and  wife,  with  an  order  for  the 
sale  of  land,  upon  which  the  creditor  claimed 
a  lien  for  the  payment  of  his  debt,  the  wife 
cannot,  by  subsequent  suit,  have  such  order 
revoked,  upon  the  gi'ound  that  it  subjects  the 
homestead  to  sale."  Baxter  v.  Dear,  24  Tex. 
17,  76  Am.  Dec.  89.  "Where  a  party  sued  to 
foreclose  a  mortgage  founded  on  a  vendor's 
lien,  and  recovered  judgment,  and  purchased 
the  property  at  sherifTs  sale,  and  th«i  sued 
in  ejectment  to  recover  possession,  it  was  too 
late  for  the  defendant  to  plead  that  the  proi>- 
erty  was  his  Itomestead  at  the  time  tlie  Judg- 
ment of  foreclosure  was  rendered."  Chilson 
y.  Reeves,  29  Tex.  275.  "Where  a  purctiaser 
of  land  sold  under  attachment  sued  in  equity 
the  attachment  debtor  and  his  wife,  praying 
for  possession  of  the  premises,  that  he  be  ad- 
judged the  owner  thereof,  and  that  certain 
deeds  under  which  the  wife  claimed  dtle  be 
declared  fraudulent  and  void,  a  decree  grant- 
ing the  relief  sought,  although  neither  it  nor 
the  pleadings  made  reference  to  respondents* 
homestead  rights.  Is  a  bar  to  an  action  to 
have  said  decree  declared  void,  and  to  re- 
strain the  execution  of  a  writ  of  possession, 
brought  on  the  ground  that  the  land  consti- 
tuted their  homestead."  Graham  v.  Culver,  3 
Wyo.  630,  29  Pac.  270,  30  Pae.  957,  31  Am. 
St.  Rep.  105.  In  some  of  these  cases  It  is  ap- 
parently assumed  that  the  doctrine  of  col- 
lateral attack  may  be  expressed  in  terms  of 


Digitized  by 


Google 


one  of  tuem  be  well  determined,  tnere  was 
no  reason  for  reinvestigating  the  hwnestead 
controversy  In  the  case  at  bar,  when  an  Issue 
upon  the  precise  question  had  been  tendered, 
and  a  Judgment  had  been  rendered  respect- 
ing it,  in  the  foreclosure  suit 

Finally,  it  is  to  be  noted  that  it  makes  no 
difterence,  in  deciding  the  legal  questions 
arising  upon  this  record,  that  the  party  inter- 
ested in  maintaining  the  land  to  be  a  home- 
stead free  of  incumbrance  is  insane.  Any  hu- 
man trilMinal  to  whose  attention  the  circiun- 
stance  is  called  must  be  saddened  that  a 
higb-thoughted  human  life  should  meet  with 
obscuration,  and  that  blind  years  should 
merely  lead  this  widow's  uulamped  feet  from 
night  to  night  But  for  all  her  business  af- 
fairs the  law  provides  her  a  guardian,  quick- 
ens his  conscience  with  an  oatb,  and  protects 
her  property  with  his  bond.  He  must  sue 
and  defend  for  his  ward.  His  conduct  of  liti- 
gation in  her  behalf  is  authoritative,  and 
most  be  binding.  Gen.  St  1901,  c.  60.  Nei- 
ther is  the  liberality  with  which  all  laws  re- 
lating to  the  homestead  are  construed  forgot- 
ten. A  high  public  policy  looking  to  the  wel- 
fare and  good  order  of  society  requires  that 
quarrels  once  composed  by  the  Judgment  of 
a  court  should  not  again  be  fomented.  Aside 
from  the  public  disturbance  and  annoyance 
which  the  toleration  of  continued  disputation 
over  decided  causes  would  entail.  It  would 
open  fruitful  fields  to  thrifty  fraud,  expose 
the  weak  to  the  limitless  oppression  of  the 
strong,  and  enable  the  rich  to  wreak  un- 
checked ruin  upon  the  poor.  The  prevailing 
policy  has  been  approved  by  the  sense  of  or- 
der and  Justice  in  men  for  centuries.  In  the 
Justinian  Code  it  is  said:  "Again,  if  an  ac- 
tion, real  or  personal,  has  l)een  brought 
against  you,  the  obligation  still  subsists,  and 
In  strict  law  an  action  might  still  l>e  brought 
against  you  for  the  same  object  but  you  are 
protected  by  the  exception  rei  Judicatte." 
Inst.  lib.  4,  tit.  13,  5.  In  the  time  of  Charles 
n  of  England:  "An  English  ship  was  taken 
at  sea  by  a  French  vessel  after  the  peace 
made  between  us  and  the  Dutch,  wherein 
France  was  left  out,  and  the  ship  was  carried 
into  France,  and  condemned  there  as  a  Dutch 
ship,  and  afterwards  the  ship  came  into  Eng- 
land;  and  in  an  action  of  trover  brought  by 
the  owner  of  the  ship  against  the  vendee  it 
was  adjudged  that  by  the  sentence  In  the 
court  of  France,  though  it  were  an  unjust 
sentence,  the  property  w»s  altered;  and  the 
vendee  had  Judgment"  2  Lord  Raymond, 
930.  "This  is  a  principle  of  general  Jurispru- 
dence founded  on  public  convenience,  and 
sanctioned  by  the  usage  and  com'tesy  of  na- 
tions."   2  Kent,  Com.  120. 

In  this  case,  after  the  time  for  a  review  of 
the  Judgment  enforcing  the  guardian's  mort- 
gage had  elapsed,  that  Judgment  stood  as  the 
authoritative  evidence  of  the  ascertained 
rights  of  the  Indiriduals  who  were  parties  to 
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versy.  Since  the  validity  and  the  conclusive 
character  of  the  first  Judgment  appeared  up- 
on the  face  of  the  pleadings  in  the  second 
suit  the  motion  for  Judgment  against  the 
plaintiff  upon  the  pleadings  should  have  been 
sustained. 

Therefore  the  Judgment  of  the  district 
court  is  reversed,  and  the  cause  is  remanded. 
All  the  Justices  concurring. 


(eS  Kan.  ^> 
CHOUTEAU  V.  KLAPMEYEIR. 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

INDIANS— LACHES— ACTION  FOR  LAND. 
1.  A  half-breed  Indian  not  having  been  heard 
from  for  10  years,  bis  fatber,  as  bis  only  heir, 
sold  his  land.  On  bis  return  10  years  thereafter 
he  was  informed  thereof,  and  was  given  the  pur- 
chase money.  Held,  that  his  action  for  the  land, 
I  begun  24  years  later,  was  barred  by  laches. 

EiTor  from  District  Court  Johnson  Coun- 
ty; W.  H.  Sheldon,  Judge. 
Action  by  Benjamin  C.  Chouteau  against 
i  William  Klapmeyer.    Judgment  for  defend- 
ant, and  plaintiff  brings  eri-or.    Atflrmed. 

li.  G.  Ferrel,  Bird  &  Pope,  and  T.  J.  Mad- 
den, for  plaintiff  in  error.  J.  W.  Parker  and 
John  T.  Little,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  In 
ejectment,  brought  by  Benjamin  C.  Chouteau 
against  William  Klapmeyer  and  others,  the 
present  owners,  to  recover  possession  of  the 
northeast  quarter,  and  the  northeast  quarter 
of  the  northwest  quarter,  of  section  27,  town- 
ship 13,  range  25,  in  Johnson  county,  Kan. 
Judgment  was  for  defendants. 

Cyprian  Chouteau,  a  white  man,  married 
a  Shawnee  Indian.  The  plaintiff  In  this  ac- 
tion was  the  issue  of  that  marriage.  In  Sep- 
tember, ISJC,  while  plaintiff  was  a  minw,  his 
fatlter  was  adopted  Into  and  regularly  en- 
rolled as  a  member  of  the  Shawnee  Tribe  of 
Indians.  In  185C  and  1857,  for  the  purpose  of 
allotting  the  Shawnee  lands,  a  tribal  roll  was 
made,  upon  which  appears  the  following: 
"Number  in  family,  1.  Name,  Benjamin  C. 
Chouteau.  Age,  20."  After  this  roll  was 
completed,  and  In  1857,  the  tribal  lands  were 
allotted.  The  father  of  plaintiff  caused  the 
lands  in  conti-oversy  to  be  allotted  to  Benja- 
min. ■  On  December  28,  1859,  a  patent  was 
issued  to  Benjamin  for  this  land.  In  1857 
Benjamin  left  the  tribe,  and  went  to  Cali- 
fornia. During  the  firet  two  years  of  his 
absence  he  occasionally  corresponded  with 
his  people,  but  thereafter  he  was  not  heard 
from,  and  was  given  up  as  dead.  In  1807 
Cyprian  Chouteau,  as  the  only  heir,  believ- 
ing Benjamin  to  be  dead,  sold  this  land  for 
$1,200.  The  laud  has  been  occupied  ever 
since  by  the  owners,  and  by  mesne  convey- 
ances the  title  thereto  is  now  in  defend- 
ants, who  are  in  possession.  The  deeds  exe- 
cuted by  Cyprian  Chouteau  were  in  all  re- 


In  1877  or  1878  the  plaintiff  returned  to  his 
father's  home  In  Jackson  county,  Mo.  His 
father  informed  him  of  the  land  transaction, 
and  paid  him  a  portion  of  the  money  received 
therefor.  Plaintiff  then  went  to  the  Indian 
Territory,  and  settled  near  Vinita,  where  he 
has  ever  since  resided.  Cyprian  died  In  1879, 
leaving  a  valuable  estate.  His  widow  was 
the  administratrix,  and  she  testified  that  in 
1880,  when  she  paid  the  plaintiff  bis  share  of 
his  father's  estate,  amounting  to  about  $8,- 
700,  she  also  paid  him  an  additional  sum  of 
$500,  being  the  balance  due  him  from  the 
sale  of  the  real  estate  in  question.  The  pres- 
ent action  was  brought  in  1901,  more  than  34 
years  after  Cyprian  had  sold  the  land,  24 
years  after  Benjamin  had  been  Informed 
thereof  and  had  received  a  part  of  the  pro- 
ceeds of  the  sale,  and  21  years  after  he  had 
received  from  his  father's  estate  the  balance 
due  from  the  sale  of  such  lands. 

The  facts  of  this  ease  bring  it  within  the 
principles  announced  in  Dunbar  v.  Green,  66 
Kan.  557,  72  Pac.  243.  Upon  the  authority  of 
that  case  the  Judgment  of  the  court  below  is' 
affirmed. 

(6$  Kan.  saO) 

CAtyNAN  V.  SAVIDGR 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

ADMINISTRATOR— ACCOONTINO— APPEAL— BUR- 
DEN  OP   PROOF— SUPPORT   OF 
MINOR  CHILDREN. 

1.  Where  exceptions  have  been  taken  to 
items  in  an  annual  settlement  of  an  adminis- 
trator's account  after  they  have  been  allowed 
by  the  probate  judge,  and  the  probate  court 
adheres  to  its  former  ruling,  and  the  party  ex- 
cepting appeals  to  the  district  court,  the  al- 
lowance of  the  probate  court  is  prima  facie  cor- 
rect, and  the  burden  of  showing  its  incorrect- 
ness is  upon  the  party  who  appeals. 

2.  An  administrator  who  pays  money  in  good 
faith  for  the  purchase  of  necessities  for  the 
support  of  helpless  minor  children  of  the  in- 
testate at  a  time  when  they  have  no  guardian, 
and  the  purchases  were  such  as  a  guardian 
would  have  made  if  one  had  been  appointed, 
the  administrator  cannot  be  made  to  respond 
again  in  an  action  by  a  guardian  thereafter 
appointed. 

3.  An  administrator  is  liable  to  the  heirs  of 
the  deceased  for  money  or  other  property  that 
came  into  his  hands,  which,  through  his  act 
or  omission,  has  been  lost  to  the  estate. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Brown  County; 
Wm.  I.  Stuart,  Judge. 

Objections  of  C.  H.  Savidge,  guardian,  to 
the  account  of  George  B.  Calnan,  administra- 
tor. From  an  order  sustaining  the  objec- 
tions, the  administrator  brings  error.  Re- 
versed. 

Ryan  &  Ryan,  C.  W.  Reeder,  and  C.  A. 
Calnan,  for  plaintiff  in  error.  Buckles  & 
Pearl,  for  defendant  In  error. 

GREENE,  J.  December  19,  1897,  L.  A. 
Williams  died  intestate  In  Brown   county, 


ment  of  the  present  action  one  child  died. 
At  the  time  of  his  death  L.  A.  Williams  and 
his  family  were  residing  upon  80  acres  of 
land  in  Brown  county  as  a  homestead.  It 
was  purchased  by  Williams  under  a  contract 
subject  to  a  mortgage  of  $1,000.  There  was 
also  a  balance  due  on  the  pxirchase  price  of 
about  $218.30.  George  B.  Calnan  was  ap- 
pointed administrator  of  his  estate.  After 
setting  apart  that  portion  of  the  p«^onal 
property  which  was  exempt  to  the  widow, 
the  administrator  sold  the  remainder,  and 
collected  notes  and  Insurance  aggregating 
$1,590.50,  with  which  he  charged  himself  in 
his  first  annual  settlement.  The  adminis- 
trator was  the  deceased's  family  physician, 
and  as  such  served  the  widow  and  diildren 
until  his  bill  amounted  to  $116,  which 
amount  he  charged  to  the  estate  In  his  set- 
tlement. During  the  time  the  estate  was  in 
course  of  settlement  the  administrator  for- 
nlshed  money  from  time  to  time  to  the  wid- 
ow and  minor  children  to  purchase  the  ne- 
cessities of  life.  At  the  time  of  final  settle- 
ment he  had  exhausted  all  the  ^ funds  receiv- 
ed from  the  sale  of  the  intestate's  property. 
Prior  to  bis  final  settlement  he  bad  made 
two  annual  settlements,  in  which  he  charged 
the  estate  with  the  money  he  had  advanced 
for  the  support  and  maintenance  of  the  fam- 
ily. The  administrator  took  a  receipt  from 
the  widow  for  every  item  of  money  paid. 
These  receipts  were  filed  with  his  accounts, 
which  were  allowed  at  each  annual  settle- 
ment. The  widow  and  family  moved  from 
the  farm,  and  it  was  rented  by  the  adminis- 
trator. The  rents  were  collected,  and  ap- 
plied to  the  payment  of  the  Interest  on  the 
mortgage,  taxes,  and  some  slight  repairs 
which  were  necessary  on  the  farm.  The  ad- 
ministrator also  paid  from  the  receipts  of 
the  estate  $218.30,  the  balance  due  <m  the 
purchase  price  of  the  farm.  After  the  fam- 
ily had  removed  from  the  farm,  the  widow 
concluded  to  trade  the  farm  for  five  acres  of 
improved  land  near  the  little  town  In  which 
she  lived.  Finding  that  she  could  not  make 
a  title  to  the  land,  she  requested  the  admin- 
istrator and  probate  Judge  to  have  the  farm 
sold,  apply  the  proceeds  to  the  payment  of 
the  mortgage,  and  invest  the  remainder  in 
the  tract  of  land  she  desired.  With  this  in 
view,  after  consulting  the  probate  Judge,  the 
administrator  made  application  in  the  regu- 
lar way  for  the  s»le  of  the  farm.  Notice 
was  given  as  required  by  an  order  of  the 
probate  court,  and  upon  a  hearing  an  order 
was  made  authorizing  the  administrator  to 
sell  the  farm.  The  trade  which  had  been 
negotiated  by  the  widow  was  consummated. 
In  this  trade  the  land  was  valued  at  $2,400. 
less  the  $1,000  mortgage,  and  the  five-acre 
tract  at  $2,000;  $600  of  which  was  paid  by 
the  widow  out  of  her  own  fund.  $1,400  waa 
the  actual  consideration  received  from  the 


less  the  $1,000  mortgage,  and  charged  him- 
self with  $1,400  cash,  for  which  he  filed  the 
receipt  of  the  widow,  and  was  given  credit 
therefor.  The  sale  was  confirmed,  and  the 
deed  executed  and  approved.  It  was  known 
by  the  probate  Judge  and  the  widow  that  no 
cash  had  been  received.  Immediately  upon 
the  consummation  of  this  transaction  the 
widow,  with  her  family,  moved  to  the  five- 
acre  tract.  On  November  8,  1900,  the  ad- 
ministrator made  final  settlement  of  the  es- 
tate, and  the  record  shows  that  he  was  'dis- 
charged. 

Prior  to'  this  time  plaintUF  bad  been  ap- 
pointed guardian  of  the  minor  children.  On 
the  day  of  the  final  settlemeiit  the  judge  en- 
tered upon  the  record  the  fact  that  It  had 
come  to  his  knowledge  that  some  of  the 
heirs  desired  to  contest  some  of  the  charges 
allowed  against  the  estate.  He  ordered  that 
said  heirs  be  given  15  days  in  which  to  file 
a  list  of  such  items.  On  November  20,  1900, 
the  guardian  filed  In  the  office  of  the  probate 
court  exceptions  to  the  greater  portion  of 
the  Items  charged  against  the  estate  by  the 
administrator  in  his  settlements.  Upon  this 
application  the  cause  was  heard  In  the  pro- 
bate court  on  December  29,  1900,  and  the 
objections  disallowed,  from  which  order  the 
guardian  appealed  to  the  district  court. 
When  the  cause  was  reached  for  trial  in  the 
district  court  the  question  arose  upon  whom 
rested  the  burden  of  proof.  The  court  held 
that  it  was  upon  the  administrator.  To  this 
the  administrator  objected  and  excepted. 
After  the  trial  the  court  made  numerous 
findings  of  fact,  among  which  are  No.  6  and 
a  part  of  No.  18,  as  follows:  "No.  6.  After 
the  widow  moved  from  the  farm,  said  ad- 
ministrator continued  to  give  the  family 
medical  attention  from  time  to  time,  when 
called  upon  so  to  do,  and  when  the  same  was 
necessary,  until  bis  bill  for  such  services 
amounted  to  $116.50.  These  services  were 
reasonable  and  necessary,  and  the  bill  there- 
for was  examined  by  the  widow,  approved, 
and  taken  credit  for  at  her  request  in  the  re- 
port of  said  administrator.  The  widow  pur- 
chased food  and  clothing,  fuel,  and  medicine 
for  the  use  of,  and  which  was  necessary  for, 
herself  and  the  children,  and  which  was 
used  by  them  from  time  to  time,  and  the 
bUls  therefor,  after  she  having  examined 
them,  were,  at  her  request,  paid  by  Dr.  Cal- 
nan,  and  credited  to  himself  in  his  account 
as  administrator.  He  also  paid  the  widow, 
for  the  purpose  of  purchasing  necessaries 
for  her  use  and  that  of  her  children,  money, 
from  time  to  time,  which  she  used  for  that 
purpose,  and  which  the  administrator  took 
credit  for  in  his  accounts."  "No.  18.  The 
amounts  paid  by  said  administrator  to  Mrs. 
Williams  and  for  her,  except  that  paid  to  Dr. 
Pontius,  were,  with  the  exception  of  a  small 
amount  of  about  $10,  used  by  the  said  wid- 


sary  for  their  support  and  maintenance,  and 
was  paid  in  good  faith  by  said  adipinlstra- 
tor.  Receipts  were  taken  by  the  administra- 
tor from  the  parties  to  whom  he  paid 
amounts  as  aforesaid,  and  receipts  were  tak- 
en from  Mrs.  Williams  for  herself  and  chil- 
dren, covering  the  amounts  paid  her  by  the 
administrator,  including  the  amounts  paid 
Dr.  Pontius  and  the  $1,400  reported  as  the 
proceeds  of  the  homestead."  Notwithstand- 
ing these  findings,  the  court  ordered  the  sum 
of  $586  charged  back  to  the  administrator, 
and  also  $700,  or  one-half  the  amount  of 
cash  the  administrator  reported  as  having 
been  received  from  the  sale  of  the  land,  and 
remanded  the  catise  to  the  probate  court 
with  Instructious  to  enter  such  orders.  To 
reverse  this  order  and  judgment  the  admin- 
istrator prosecutes  this  proceeding. 

The  first  error  of  which  complaint  Is  made 
is  that  the  burden  of  proof  was  upon  the  ad- 
ministrator. To  determine  this  question  ref- 
erence must  be  bad  to  the  force  given  in 
such  proceedings  to  the  order  of  allowance 
made  by  the  probate  court  In  the  annual  set- 
tlements made  by  the  administrator.  It  has 
been  generally  held  that  such  annual  settle- 
ments are  judicial  In  their  nature,  and  that 
the  probate  court  hears,  weighs,  and  deter- 
mines the  correctness  of  such  acts  as  a  judi- 
cial officer,  and  the  order  of  allowance  is,  in 
its  nature,  a  judicial  determination,  not 
final,  but  prima  facie  evidence  of  the  cor- 
rectness; and.  If  objections  are  afterwards 
made  thereto,  the  burden  of  showing  the  in- 
correctness of  such  determination  is  upon 
the  party  making  the  objections.  Musick  v. 
Beebe,  Adm'r,  17  Kan.  47;  Young  v.  Scott. 
59  Kan.  621,  54  Pac.  670. 

It  is  contended  that,  notwithstanding  the 
$586  was  paid  in  good  faith,  and  for  the  sup- 
port and  maiutenance  of  the  helpless  minor 
children  of  the  deceased,  and  actually  neces- 
sary for  their  support,  the  administrator  is 
answerable  over  again  to  them  therefor. 
Conceding  that  which  all  will  concede— that 
It  Is  the  duty  of  an  administrator  to  preserve 
all  funds  belonging  to  the  estate,  and  that  uo 
excuse  will  be  accepted  from  him  for  money 
wasted— should  he  be  made  to  respond  a  sec- 
ond time  to  the  heirs  for  money  advanced  for 
their  support?  At  the  time  of  the  death  of 
the  father  of  these  children  the  oldest  was 
eight  years  of  age,  and  without  means  of  sup- 
port except  that  wliich  came  into  the  hands 
of  the  administrator.  They  had  no  guardian. 
It  would  be  very  unnatural  if,  under  such 
circumstances,  the  administrator  would  re- 
fuse to  advance  money  to  these  helpless  mi- 
nor children  sufficient  to  clothe,  shelter,  feed, 
and  school  them.  If  a  guardian  bad  been  ap- 
pointed, and  the  money  had  passed  into  his 
hands,  what  less  could  he  have  done?  His 
duty  would  have  been  to  advance  such  money 
a;^  was  necessary.    The  administrator  hav- 
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ing  performed  these  fluties  In  good  faltb,  It 
would  be  hard  to  suggest  any  reason  in  equi- 
ty why  Jie  should  be  required  to  respond 
again.  It  would  be  a  very  great  Injustice  to 
charge  the  administrator  with  this  property 
as  on  hand  when  he  had  actually  and  in  good 
faith  expended  it  for  the  benefit  of  these 
lieirs  in  purchasing  for  them  the  necessities 
of  life.  It  is  said  In  Gilfillen's  Estate  (Gil- 
fillen's  Appeal)  170  Pa.  185,  32  Atl.  585,  50 
Am.  St  Rep.  760:  "Where  a  grandfather,  as 
administrator  of  his  son's  estate,  receives 
money  belonging  to  his  granddaughter,  a  mi- 
nor, and  deaf,  mute,  and  spends  the  whole 
fund  in  having  the  child  taught  to  speak  and 
to  hear,  he  cannot  be  compelled  to  account 
for  the  fund,  although  he  was  never  appoint- 
ed guardian  of  his  granddaughter's  estate; 
and  it  is  immatei-ial  In  such  case  that  the 
grandfather,  as  administrator  of  his  son's  es- 
tate, could  not  have  been  appointed  guardian 
of  his  son's  daughter."  On  page  191, 170  Pa., 
page  586,  32  Atl.,  50  Am.  St.  Rep.  760,  It  Is 
said:  "Treating  an  administrator  who  has 
acted  as  a  guardian  of  such  a  minor  as  If  he 
were  actually  appointed  as  such  means  only 
holding  him  to  such  liability  as  he  would 
have  incurred  if  he  had  been  really  appoint- 
ed. This  judicial  treatment  of  such  a  person 
Is  the  most  favorable  to  the  interests  of  the 
ward,  but  it  certainly  does  not  follow  that, 
if  such  a  person  makes  payments  out  of  the 
funds  which  belong  to  the  ward,  for' the  best 
intei-ests  of  the  ward,  such  as  any  court  hav- 
ing jurisdiction  would  allow  or  dhrect  him  to 
make,  he  Is  to  be  denied  all  credit  for  such 
paymenta."  In  Rogers  v.  Traphagen,  42  N.  J. 
Eq.  421,  11  Atl.  336,  the  court  states  the  law 
applicable  to  this  case  as  follows:  "An  ad- 
ministrator, after  settling  his  final  account, 
lield  in  his  hands  the  distributive  shares  of 
two  infants,  for  whom  (no  guardian  having 
"been  appointed)  he  had  made  disbursements 
from  time  to  time,  both  before  and  after  the 
passing  of  his  final  account  On  a  bill  filed 
by  the  children  after  arriving  at  their  ma- 
jority against  the  administrator 'for  an  ac- 
count, it  is  held  that,  while  the  payments 
should  regularly  have  been  made  only  to  a 
guardian,  yet  In  the  absence  of  bad  faith, 
such  disbursements  as  would  have  been  ap- 
proved had  they  been  made  by  a  guardian  of 
the  infants  will  be  allowed  to  the  administra- 
tor." 

From  what  has  been  said,  this  cause  mnst 
be  reversed  for  further  proceedings.  There 
are  some  other  questions  concen^ing  the  sale 
of  the  farm,  for  which  the  court  below  char- 
ged the  administrator  with  $700.  If,  upon  a 
retrial  of  this  cauae,  it  shall  appear  that  such 
money  has  been  wasted  to  the  heirs  by  the 
nnauthorlzed  acts  of  the  administrator,  the 
heirs  should  recover  for  all  such  proceeds  so 
lost  to  them. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  remanded  for  retrial..  All 
the  Justices  concurring. 


,    '  (68  Kan.  7J7) 

LAWSOX  V.  ROBINSON  et  aL 

(Supreme  Court  of  Kansas.    March  12,  1904.) 

REPLEVIN— VERDICT— SPECIAL,  FINDINGS- 
HARMLESS  ERROR. 

1.  In  an  action  in  replevin  against  two  de- 
fendants the  issues  as  to  both  were  sabmitted 
to  a  jury.  The  general  verdict  found  in  favor 
of  the  plaintiff  against  one  of  the  defendants 
without  mentionine  the  other.  Held,  that  this 
was  a  general  verdict  in  favor  of  the  defendant 
not  mentioned,  suflacientiy  definite,  in  the  at>- 
sence  of  any  objection  thereto  on  the  part  of 
the  plaintiff,  to  satisfy  the  statute  requiring 
the  rendition  of  a  general  verdict  in  all  cases. 

2.  Especially  is  this  so  where  by  a  special 
finding  facts  were  found  acquitting  the  de- 
fendant not  named  of  liability. 

3.  A  technical  error  will  not  avail  to  re- 
verse a  case  where  substantial  rights  are  not 
affected. 

(Syllabus  by  the  Court) 

Error  from  District  Court,  Douglas  Coun- 
ty;  C.  A.  Smart,  Judge. 

Action  by  John  W.  Lawson  against  James 
Robinson  and  others.  Judgment  In  favor  of 
one  defendant,  and  plalntiir  brings  oror. 
Afiirmed. 

Bishop  &  Mitchell,  for  plaintiff  In  error. 
Geo.  J.  Barker,  li.  E.  Melvin,  and  Thos.  Bar- 
ley, for  defendanta  In  error. 

CUNNINGHAM,  J.  This  was  an  action  in 
replevin,  in  which  the  plaintiff  in  errmr,  as 
l)laintiff  below,  sought  to  recover  of  both  the 
defendanta  in  error  certain  articles  .of  per- 
sonal property  on  which  he  claimed  to  have 
a  mortgage.  The  general  verdict  which,  in 
ite  entitling,  named  l)oth  defendants,  was  in 
the  following  language:  "We,  the  jury  In 
tlUs  case,  find  for  the  plaintiff  against  the 
defendant  James  Robinson  that  at  the  com- 
mencement of  this  action  the  plaintiff  was 
entitled  to  the  immediate  possession  of  the 
property  taken  in  this  case,  and  that  such 
defendant  wrongfully  detained  the  same^  and 
we  find  the  value  of  the  pw^erty  at  ?l,100.- 
00."  The  defense  made  by  Elizabeth  Rob- 
inson was  that  the  mortgage  was  Invalid  as 
to  her,  because  subsequent  to  her  signing  It, 
and  without  her  knowledge  or  consent  other 
property  had  l)een  Inserted  therein.  As  re- 
sponding to  this  issue,  the  Jury  made  a  spe- 
cial finding  as  follows:  "Q.  Did  the  defend- 
ant Elizabeth  Robinson  ever  authorize  the 
plaintiff  to  insert  said  property  in  said  chat- 
tel mortgage.  If  so,  when  and  where?  A. 
No."  Upon  this  general  verdict  and  special 
finding,  and  over  the  objection  of  the  plain- 
tiff, the  court  rendered  Judgment  in  favor  of 
Elizabeth  Robinson  for  her  costs,  and  di- 
rected the  cancellation  of  the  mortgage  as  to 
her.  Of  this  complaint  is  now  made  for  two 
reasons:  (1)  That  under  section  286  of  the 
Civil  Code  a  general  verdict  is  required  to 
be  rendered  In  all  cases,  and  that  as  to  Mrs. 
Robinson  the  verdict  which  was  returned 
did  not  amount  to  this,  and  hence  she  was 
not  entitled  to  have  Judgment  rendered  in 
her  favor.    (2)  That^  in  any  event,  she  was 
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could  not  be  afforded  In  this  kind  of  an  ac- 
tion. 

Discussing  the  first  objection,  we  are  of 
tbe  opinion  that  tbls  statute  requires  that  a 
general  verdict  should  be  rendered  In  all 
cases.  We  are  farther  of  the  opinion  that 
the  verdict  which  was  rendered  In  this  case 
Is  sufficient,  as  to  Mrs.  Robinson,  to  satisfy 
the  requirements  of  the  statute,  especially  so 
when  It  was  not  objected  to  because  of  in- 
formality or  want  of  deflniteness  at  the  time 
If  its  rendition.  The  issues  involved  were 
duly  submitted  to  the  jury  as  to  both  of  the 
-defendants  upon  evidence  pro  and  con,  and 
they  were  required  to  determine  upon  this 
•evidence  whether  Mr.  or  Mrs.  Robinson,  ei- 
ther or  both,  unlawfully  detained  the  re- 
plevied property.  By  the  verdict  the  jury  de- 
clared that  Mr.  Robinson  so  detained  it 
Being  silent  as  to  Mrs.  Robinson,  In  view  of 
the  issue  submitted  to  it,  this  verdict  was  by 
a  fair,  and  ordinary  inference  a  declaration 
that  Mrs.  Robinson  did  not  detain  the  prop- 
■erty;  at  least,  if  there  was  any  uncertainty 
upon  this  point,  the  court  might  well  looli 
to  the  special  findings  for  its  interpretation, 
and,  thus  looking,  there  can  be  no  longer 
-doubt  as  to  the  meaning  of  the  general  ver- 
dict The  Enc.  of  Plea.  &  Prac.  vol.  22,  p. 
{(OS,  announces  the  doctrine  as  follows:  "It  is 
not  necessary,  as  a  rule,  for  a  verdict  in  a 
civil  case  to  name  the  party  in  whose  favor 
or  against  whom  it  Is  found,  as  a  verdict  In 
favor  of  or  against  one  party  is  construed 
to  be  a  verdict  against  or  in  favor  of  the 
other."  In  C.  C,  C.  &  St  L.  Ry.  Co.  v.  Egg- 
mann,  71  III.  App.  42,  where  the  concurrent 
negligence  of  two  defendants  was  counted 
upon  as  a  ground  for  plaintiff's  recovery,  the 
Jury  returned  its  general  verdict  against  one 
defendant  only,  and  in  its  special  findings 
found  for  the  other  defendant.  The  court 
said:  "That  while  the  verdict  should  have 
included  both  defendants,  yet  the  omission 
was  technical,  and  not  hiatertal,  as  the  spe- 
cial findings  were  conclusive,  and  the  judg- 
ment was  the  only  one  that  could  have  been 
rendered  even  had  there  been  a  general  ver- 
dict against  both."  In  G.  C.  &  S.  P.  Ry.  Co. 
V.  James,  73  Tex.  12,  10  S.  W.  744,  15  Am. 
St.  Rep.  743,  the  action  was  one  for  dam- 
ages against  two  defendants,  arising  out  of 
a  malicious  prosecution.  The  verdict  was 
In  favor  of  the  plaintiff  against  one  of  the 
defendants  without  mentioning  the  other. 
The  court  in  respect  to  this  said:  "The  ver- 
dict by  necessary  implication,  found  in  fa- 
vor of  the  defendants  Snyder  and  Spillans 
(the  defendants  not  named  in  the  verdict]. 
If  they  entertained  any  doubt  as  to  that,  It 
could  have  been  corrected  at  the  time. 
•  •  ♦  In  cases  where  the  verdict  was  not 
altogether  certain  it  has  been  uniformly  held 
in  this  state  that  It  should  be  upheld  when 
Its  meaning  can  be  made  manifest  beyond 
-doubt  by  reference  to  the  entire  record."    In 


"It  seems  to  be  equally  well  settled  also 
that  silence  of  the  verdict  as  to  one  of  the 
defendants  will  not  vitiate  it  as  against  the 
others.  Such  a  verdict  is  treated  as  a  flud- 
ing  in  favor  of  the  defendant  not  named  on 
all  of  the  issues^  on  which  be  is  entitled  to  a 
judgment  that  plaintiff  take  nothing  by  bis 
action."  See,  also,  Ryors  v.  Prior,  31  Mo. 
App.  556;  Railway  Co.  v.  Gallaher,  79  Tex. 
685,  15  8.  W.  694;  Blue  v.  McCabe,  5  Wash. 
125,  31  Pac.  431;  Mining  Co.  v.  Painter  et 
aL.  1  Ind.  App.  587,  28  N.  E.  113. 

As  to  the  plaintiff's  second  contention,  he 
may  technically  be  correct.  This  was  not  an 
action  equitable  In  its  nature.  But  how  was 
be  Injured  by  the  entry  of  the  formal  order 
for  the  cancellation  of  the  mortgage  as  to 
Mrs.  Robinson?  The  jury  having  found  in 
her  favor  both  In  the  general  verdict  and  by 
the  special  finding,  there  was  nothing  left 
for  the  plaintiff  as  against  her,  and  what 
might  become  of  the  mortgage  so  far  as  Mrs. 
Robinson  was  concerned  was  of  slight  mo- 
ment or  concern  to  the  plaintiff. 

We  find  no  material  error,  and  hence  af- 
firm the  judgment  All  the  Justices  concur- 
ring. 

(68  Kan.  6T») 
NATIONAL  OIL  CO.  v.  RANKIN. 
(Supreme  Conrt  of  Kansas.    March  12,  1904.) 

SAU:— CAVEAT  EMPTOR— ILLUMINATING  OIL 
—EXPLOSION— DAMAGES. 

1.  In  the  absence  of  an  express  warranty, 
fraud,  or  deceit,  the  rule  of  caveat  emptor  ap- 
plies where  a  dealer  sells  goods  on  the  mar- 
ket for  retail. 

2.  Chapter  72a,  Gen.  St.  1901,  makes  no  pro- 
visions for  the  recovery  of  damages  to  per- 
sons or  property  resulting  from  the  explosion 
of  illuroinatmg  oil,  except  where  such  oils  are 
sold  witliont  having  been  inspected  and  tested. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  Wm.  G.  Holt,  Judge. 

Action  by  A.  S.  Rankin  against  the  Nation- 
al OH  Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.    Reversed. 

McAnany  &  Alden  and  L  J.  RIngoIsky,  for 
plaintiff  in  error.  Sutton  &  Sutton,  for  de- 
fendant In  error. 

GREENE,  J.  The  plalntlfl  brought  this 
action  to  recover  damages  for  injuries  to  his 
wife  from  the  explosion  of  kerosene  M  while 
being  used  for  Illuminating  purx>ose8  In  a  ker- 
osene lamp.  The  petition  contained  two 
causes  of  action.  The  first  was  under  the 
statute  to  recover  damages  for  selling  illumi- 
nating oil  without  having  it  tested;  the  sec- 
ond was  a  common-law  action  charging  the 
defendant  with  having  manufactured  oil  for 
Illuminating  purposes  which  was  unsuitable 
for  such  purpose  because  of  its  liability  to 
give  oil  inflammable  vapora  while  being  so 
used.  In  both  causes  It  was  alleged  that  said 
oil  was  sold  by  the  defendant  to  one  Jehu. 
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a  retail  grocer,  and  by  Jehu  sold  to  the  plain- 
tllf;  that  while  plaintiff's  wife  was  using  the 
oil  for  Illuminating  purposes  In  an  ordinary 
kerosene  lamp,  the  oil  exploded,  from  which 
Injury  resulted  to  her. 

The  defendant  demurred  to  the  plaintiff's 
evidence  In  sut^Mrt  of  the  second  cause  of 
action,  which  was  overruled.  This  Is  the 
first  material  error  of  which  complaint  Is 
made.  The  demurrer  should  have  been  sus- 
tained. Before  the  plaintifT  could  recover  on 
this  cause  of  action,  he  would  be  cconpelled 
to  establish  the  fact  that  the  defendant  had 
manufactured  the  oil  sold  to  Jehu  and  by  Je- 
hu to  the  plaintiff.  There  is  not  only  an  en- 
tire absence  of  any  evidence  tending  to  su»- 
tain  this  fact,  but  all  the  evidence  offered  by 
cither  iKirty  Is  to  the  effect  that  the  defend- 
ant was  a  dealer  In  oil,  and  purchased  from 
manufacturers  and  refiners  and  sold  to  the 
retail  trade.  The  general  rule  of  the  com- 
mon law  is  that,  where  a  dealer  sells  goods 
on  the  market  for  retail,  if  there  Is  no  ex- 
press warranty  of  the  quality  of  the  goods, 
und  no  fraud  or  deceit,  the  rule  of  caveat 
emptor  applies.  Wlnsor  v.  Lombard,  18  Pick. 
57;  Mixer  &  Another  v.  Coburn,  11  Mete.  559, 
45  Am.  Dec.  230;  French  v.  Vinlng,  102  Mass. 
132,  3  Am.  Rep.  440.  There  were  no  allega- 
tions of  an  express  warranty  that  the  oil  was 
suitable  for  Illuminating  pui-poses,  that  the 
defendant  was  guilty  of  any  fraud  or  deceit 
in  selling  the  oil  to  Jehu,  or  that  the  defend- 
ant knew  the  oil  was  dangerous. 

It  Is  contended  that  the  instructions  given 
were  inapplicable,  erroneous,  misleading  and 
prejadlcial.  This  depends  upon  what  ques- 
tions should  have  been  submitted  to  the  jury. 
If  the  court  had  ruled  correctly  on  the  de- 
murrer to  plaintiff's  evidence,  the  instruc- 
tions should  have  been  confined  to  the  in- 
jury to  plaintiff's  wife,  the  sale  of  the  oil  by 
defendant,  and  whether  the  oil  had  been  sold 
without  being  Inspected  and  tested  as  re- 
(juired  by  chapter  72a  of  the  General  Stat- 
utes of  1901.  The  Instructions  given  em- 
braced many  questions  other  than  those  per- 
taining to  the  first  cause  of  action,  and  were 
given  with  the  view  of  covering  the  law  ap- 
plicable to  the  allegations  of  the  second  cause 
of  action.  Some  of  the  instructions  author- 
ized a  recovery  if  the  oil  sold  by  the  defend- 
ant emitted  infiammable  and  combustible  va- 
pors at  a  temperature  of  110  degrees  Fahren- 
heit, or  less,  when  being  used  as  described  by 
plaintiff,  whether  It  had  been  tested  in  good 
faith  or  not.  Our  statute,  unlike  the  statutes 
of  many  states,  does  not  give  a  right  of  ac- 
tion against  the  seller  of  oil  for  damages  sui;- 
tained  by  an  explosion,  except  where  the  oil 
was  sold  without  havfng  bcon  tested.  It 
gives  that  right,  however,  if  the  oil  has  not 
been  tested,  regardless  of  what  Its  actual 
test  may  be.  The  purpose  of  the  act  was  to 
require  all  oils  to  be  tested  before  being  put 
on  the  market.  In  all  its  provisions  that  one 
Idea  predominates.  The  violation  of  many  of 
its  provisions  are  misdemeanors;   as,  for  In- 


stance, the  selling  of  oil  that  has  tteea  test- 
ed and  rejected.  Notwithstanding  it  is  a 
misdemeanor  to  sell  such  oils,  the  statute 
gives  no  right  of  action  to  recover  damages 
caused  by.  the  explosion  of  such  oils.  The 
only  civil  remedy  given  by  the  statute  is  for 
damages  occasioned  by  the  explosion  of  oil 
that  was  not  tested.  It  does  not  appear  in 
the  act  that  the  Legislature  had  in  miud  the 
protection  of  the  citizens,  either  in  person  or 
property,  from  the  sale  of  oils  which  are  lia- 
ble to  give  off  inflammable  and  combustible 
vapors  when  in  ordinary  use,  since  no  civil 
remedy  Is  given  except  in  the  one  instance. 

The  first  cause  of  action  was  under  the 
statute,  and  drawn  for  the  purpose  of  recov- 
ering damages  resulting  to  plaintiff's  wife 
from  the  explosion  of  kerosene  oil  sold  by 
the  defendant  without  having  been  tested. 
The  instructions  should  have  been  confined 
to  the  Issues  raised  thereon,  and  the  evidence 
applicable  to  such  issues.  In  going  beyond 
this,  and  giving  instructions  upon  questions 
not  Involved,  and  misleading  the  jury  in  the 
particulars  herein  indicated,  the  court  com- 
mitted prejudicial  error. 

There  are  some  objections  urged  to  the  ad- 
mission of  evidence,  and  especially  that  of 
the  witnesses  who  testified  as  experts,  some 
of  which  objections  appear  to  be  well  found- 
ed; but,  as  such  questions  will  probably  not 
arise  on  a  retrial  of  this  cause,  we  have  not 
thought  it  necessary  to  discuss  or  decide 
them. 

The  judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  remanded.  All  the  Justices 
concurring. 


(CSKan.  663) 

ARMOUR  PACKING  CO.  et  al.  t.  HOWE. 

(Supreme  Court  of  Kansas.    March  12,  1901.) 

CITY  COURT— JURISDICTION— FORCIBLE  ETiTRY 
—PROCEDUREi-PLEADING— VERDICT. 

1.  Where  a  city  court  having  the  jurisdic- 
tion formerly  vested  in  justices  of  the  peac*. 
acting  without  power«>  makes  a  void  order  pur- 
porting to  certify  a  case  of  forcible  entry  and 
detainer  to  the  district  court  for  trial,  the  ju- 
risdiction, in  legal  contemplation,  remains  in 
the  city  court,  and  its  exercise  of  jurisdiction 
may  be  resumed  without  the  issuance  or  serv- 
ice of  new  process. 

2.  The  strict  and  technical  rules  of  plcadin;: 
arp  not  applied  to  complaints,  in  actions  of 
forcible  entry  and  detainer,  before  justices  of 
the  peace. 

3.  Ordinarily,  a  complaint  setting  forth  a 
charge  of  an  unlawful  and  forcible  entry  and 
detainer  in  the  language  of  the  statute  will 
be  sufficient. 

4.  Special  findings  of  a  jury  may  be  viewed 
and  interpreted  in  the  light  of  the  testimony 
and  other  proceedings,  and  those  under  con- 
sideration, when  so  viewed,  are  found  not  to 
be  inconsistent  with  each  other  nor  with  the 
genenil  verdict. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Wyandotte 
County;    El.  L.  Fischer,  Judge. 

t  3.  See  Forcible  Entry  and  Detainer,  vol.  23,  Cent. 
Dig.  i  108. 
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Action  by  S.  E.  Howe  against  the  Armour 
Packing  Company  and  others.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Tlios.  J.  White,  for  plaintiffs  In  error. 
Moore  &  Berger  and  li.  W.  Keplinger,  for 
defendant  in  error. 

JOHNSTON,  C.  J.  This  was  an  action  of 
forcible  entry  and  detainer;  involving  the 
possessdon  of  a  part  of  what  was  an  island 
in  the  Missouri  river,  which,  by  accretions, 
became  connected  with  the  Kansas  ahM-e. 
S.  K.  Howe  claims  to  have  taken  possession 
of  the  land  in  18^,  and  held  it  until  Decem- 
ber, 1895,  when  the  Armour  Packing  Com- 
pany and  George  W.  Tourtellot  unlawfully 
and  forcibly  put  him  off  of  the  place  and 
entered  into  the  possession  of  the  same. 
Howe  brought  this  proceeding  in  one  of  the 
city  courts  of  Kansas  City,. Kan.,  having  the 
Jurisdiction  formerly  vested  In  justices  of 
the  peace.  After  a  futile  attempt  of  the  de- 
fendants to  remove  the  cause  to  the  federal 
court,  they  filed  a  bill  of  paiticulars  alleging 
that  the  title  and  boundaries  of  real  estate 
were  in  dispute,  and  in  that  way  procured 
an  order  of  the  city  court  certifying  and 
transmitting  tlie  case  and  papers  to  the  dis- 
trict court  That  court  went  tlirough  the 
i:omts  of  a  trial,  and,  from  the  decision  ren- 
dered, proceedings  in  error  were  instituted 
in  this  court.  It  was  here  determined  that 
the  statutory  jfirovlsion,  authorizing  the  cer^ 
tlflcation  of  cases  from  a  Justice  of  the  peace 
to  a  district  court  where  title  and  bound- 
aries of  land  are  in  dispute,  has  no  applica- 
tion to  cases  of  forcible  entry  and  detainer, 
and  therefore  the  district  court  never  ac- 
quired Jurisdiction  of  the  case;  and,  fur- 
ther, that  there  was  no  jurisdiction  in  this 
court  to  review  the  rulings  of  the  district 
court  The  proceeding  was  therefore  dis- 
missed. Armour  v.  Howe,  G2  ICan!  587,  64 
Pac.  42.  When  the  mandate  of  dismissal 
went  down  to  the  dlsti'ict  court,  that  tiibunal 
in  turn  sent  the  papers  in  the  case  to  the 
city  court,  and  adjudged  the  costs  incurred 
by  the  invalid  removal  of  the  cause  to  the 
defendants.  There  is  complaint  as  to  the 
adjudging  of  costs  against  defendants,  but 
•  no  proceeding  in  error  was  prosecuted  from 
the  order.  The  city  court  resumed  the  ex- 
ercise of  Jurisdiction,  and,  on  changes  of 
venue,  the  cause  finally  reached  a  justice 
of  the  peace  of  W^yandotte  county,  where 
judgment  was  given  in  favor  of  the  defend- 
ants. Howe  took  an  appeal  to  the  district 
court,  and  on  a  trial  there,  with  a  Jury,  ver- 
<ilct  and  judgment  were  given  in  his  favor, 
and  many  of  the  rulings  there  made  are  as- 
signed as  error. 

It  is  contended  that  the  jurisdiction  of  the 
«ase  was  surrendered  and  lost  at  the  time  of 
the  attempted  certification  of  it  to  the  district 
court.  About  three  years  elapsed  from  the 
invalid  certification  of  the  case  before  it  was 


decided  that  the  district  court  was  without 
Jurisdiction,  and  before  that  court  transmitted 
the  papers  back  to  the  city  court  No  new 
process  was  issued  or  served  when  the  papers 
were  returned,  and  the  parties  came  in  upon 
notice  that  the  proceedings  in  the  case  would 
be  resumed.  The  defendants  objected  to  the 
Jurisdiction  of  the  lower  court  over  them  at 
every  step  until  the  case  reached  the  district 
court,  and  there  also  the  same  objection  was 
urged.  Jurisdiction  of  the  case  was  never 
In  fact  lost  by  the  city  court  There  Was  no 
power  in  that  court  to  certify  the  case  up, 
nor  in  the  district  court  to  acquire  Jurisdic- 
tion of  it  Jurisdiction  once  acquired  re- 
mains until  a  final  disposition  is  made  of  the 
case  in  a  manner  recognized  by  law.  Not 
having  power  to  transfer  the  case,  the  pre- 
tended order  of  transfer  was  a  nullity,  and 
the  original  jurisdiction  of  the  city  court  was 
never  disturbed.  It  was  somewhat  like  an 
attempted  removal  of  a  case  not  removable 
from  the  state  to  the  federal  court  In  such 
a  case  the  state  court  retains  Jiu'lsdiction  of 
the  cause,  notwithstanding  the  proceedings 
for  removal  may  have  taken  the  papers  in 
the  case  to  the  federal  court  Fife  v.  Whit- 
tell  (O.  C.)  102  Fed.  53T;  DUlon  on  Removal 
of  Causes,  §  143.  The  illegal  order  procured 
by  defendants  suspended  the  exercise  of  Ju- 
risdiction, but  it  was  competent  for  the  court 
at  any  time  to  renew  the  proceedings  and  the 
exercise  of  the  Jurisdiction,  which  had  al- 
ways remained.  The  fact  that  the  papers 
were  illegally  transmitted  and  were  out  of 
the  possession  of  the  city  court  for  a  time, 
and,  further,  that  the  cause  was  not  on  the 
docket  for  about  three  years,  did  not  divest 
the  court  of  jurisdiction.  College  v.  Gary,  85 
Ohio  St   648. 

The  next  point  presented  is  that  the  com- 
plaint failed  to  state  a  cause  of  action  be- 
cause it  did  not  sufflcleutly  allege  that  Howe 
was  in  possession  when  the  unlawful  and 
forcible  entry  was  made.  The  complaint 
is  brief  and  somewhat  informal.  It  alleges 
that  the  defendants  "did  unlawfully  and  for- 
cibly enter  upon  the  following  described 
lands,"  describing  them,  and  have  ever  since 
held  possession  of  them  by  force,  and,  fur- 
ther, that  plaintiff  gave  defendants  a  notice 
such  as  is  required  by  law  to  leave  the 
premises,  and  "that  he  was  then,  and  ever 
since  has  l>een,  and  still  Is,  entitled  to  the 
possession  of  said  premises."  The  fact  that 
he  was  in  possession  when  the  unlawful  entry 
was  made  is  not  as  fully  stated  as  good  plead- 
ing would  require.  The  proceeding,  however, 
is  a  summary  one  for  the  speedy  adjustment 
of  controversies  about  possession,  and,  as  it  is 
cognizable  before  justices  of  the  peace  not  fa- 
miliar witli  pleading,  it  would  indicate  that 
it  was  never  Intended  that  the  strict  and 
technical  rules  of  pleading  should  hot  l>e  ap- 
plied to  complaints  in  these  actions.  The  aver- 
ments in  the  complaint  are  substantially  in 
the  language  of  the  statute.  It  provides 
that  "the  summons  shall  not  issue  herein 
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Ises  so  entered  upon  or  detained,  and  shall 
set  forth  either  an  unlawful  and  forcible  en- 
try and  detention,  or  an  unlawful  and  forci- 
ble detention  after  a  peaceful  or  lawful  en- 
try of  the  described  premises."  Gen.  St. 
1001,  §  5398.  If  this  were  a  criminal  pro- 
ceeding, as  it  Is  in  some  jurisdictions,  a  com- 
plaint In  the  language  of  the  statute  would 
sutlice,  and  it  would  seem  that  it  should  be 
enough  in  a  civil  summary  proceeding  be- 
fore a  justice  of  the  peace,  whose  judgment 
is  no  bar  to  another  action  between  the  same 
parties  on  the  same  issue.  Under  a  statute 
nice  ours  the  Supreme  Com-t  of  Oklahoma  has 
held  that  a  complaint  in  the  language  of  the 
statute  was  sufficient  Richardson  v.  Penny, 
6  Okl.  328,  50  Pac.  231.  Apart  from  this 
consideration,  the  objection  to  the  sufficiency 
of  the  pleading  was  late.  There  had  been 
several  ti'ials  of  the  case  on  the  complaint 
as  it  stood,  and  in  the  trial  before  the  jus- 
tice of  the  peace,  from  which  the  appeal  was 
taken  to  the  district  court,  where  the  last 
trial  was  had,  the  defendants  below  joined 
in  a  stipulation  that  the  cause  should  be  sub- 
mitted to  the  justice  for  his  decision  upon 
the  evidence  introduced  and  transcribed  by 
the  stenographer  in  the  first  trial  of  the  case 
in  the  district  court,  and  the  evidence  In- 
cluded that  of  the  plaintiff  as  to  possession. 
In  this  stipulation  the  defendants  in  effect 
treated  the  complaint  as  sufficient  to  present 
the  question  of  iMssession,  and  submitted 
tiiat  issue  to  the  court.  Under  the  circum- 
stances, we  think  the  demurrer  to  the  com- 
plaint, and  the  objection  to  the  admission  of 
evidence  under  it,  were  rightly  overruled  by 
the  court.  The  court  subseijuently  allowed 
the  amendment  of  the  complaint,  but,  as  it 
was  originally  sufficient,  the  questions  sought 
to  b€  raised  under  the  amendment  are  im- 
material. 

KxceptJons  were  taken  to  rulings  made  as 
to  the  admission  of  testimony,  but  they  are 
not  deemed  to  be  importjint. 

It  Is  strongly  urged  that  the  evidence  lu 
behalf  of  Plowe  did  not  establish  a  prima 
facie  case  in  his  favor,  and  that  a  demurrer 
thereto  should  have  been  sustained.  There 
was  testimony  that  Ilowe  took  possession 
of  the  island  in  18S0,  and  that  he  has  con- 
tinued to  occupy  it  and  assert  possession  of 
It  ever  since  that  time.  He  built  houses  and 
fences,  drove  stakes  to  mark  boundaries  and 
promote  accretions,  and  drove  pilings  to  pre- 
vent the  washiug  away  of  the  land.  Soon 
after  he  located  on  the  island,  others  came 
niK)n  it  and  made  claims  to  all  or  parts  of  it. 
Ho  purchased  the  rights  of  some,  compro- 
mised with  others,  and  contested  in  the  courts 
over  the  claims  of  still  others.  The  strug- 
gle to  hold  tile  land  was  not  conlined  to 
these  claimants,  for  sometimes  the  rise  In 


encroachments  of  the  river  and  the  claims 
of  others,  Howe  appears  to  have  led  a  some- 
what strenuous  life,  but  it  cannot  be  suc- 
cessfully asserted  that  there  was  no  evidence 
to  sustain  his  claim  of  posses.sion.  The  oth- 
er side  claimed,  and  offered  testimony  tend- 
ing to  show,  that  he  was  little  better  than  an 
intruder  and  trespasser;  that  his  possession 
was  of  a  fitful  and  scrambling  kind;  and 
that  it  was  not  such  a  peaceful  and  actual 
possession  as  to  support  an  action  of  this 
character.  The  evidence  on  most  of  the 
points  in  controversy  was  most  contradictory 
and  conflicting,  but  the  jury  has  .settled  these 
conflicts  in  favor  of  Ho\ve.  "We  cannot  say 
that  error  was  committed  in  overruling  the 
demurrer  to  the  evidence.  The  case  appears 
to  have  been  fairly  submitted  to  the  jury, 
and  no  material  error  was  committed  in  any 
of  the  rulings  on  the  instructions. 

Complaint  is  made  that  the  special  find- 
ings were  not  sustained  by  the  evidenc-e, 
and  that  they  are  conflicting  with  each  other 
and  with  the  general  verdict.  Some  of  the 
questions  submitted  appear  to  be  of  little 
materiality.  The  twelfth  finding  is  said  to 
be  out  of  line  with  others,  and  such  as  should 
defeat  the  judgment.  To  the  question,  "Was 
the  plaintiff,  S.  K.  Howe,  in  the  ijeaceful 
possession  and  occupancy  of  the  land  de- 
scribed in  the  complaint  on  tlie  23d  day  of 
December,  1805?"  the  jury  answered,  '•No." 
It  is  said  that  a  mistake  was  made  in  copy- 
ing this  answer  into  the  record,  but,  assum- 
ing it  to  be  correct,  we  think  it  is  not  irrecon- 
cilable with  the  other  findings,  or  with  the 
verdict  when  viewed  in  the  light  of  the  tes- 
timony and  other  proceedings.  The  eleventh 
finding  Is  that  Howe  was  in  possession  of 
the  land  on  the  22d  day  of  December,  lS!t5. 
The  thirteentli  is  that  he  had  had  peaceful 
and  exclusive  po.ssossion  of  the  land  west  of 
the  state  line,  and  the  fourteenth  is  that  he 
had  held  peac-eful  and  exclusive  possession 
of  the  land  from  1889  until  December  23, 
1895.  The  unlaw-ful  forcible  entry  was  al- 
leged to  have  been  made  on  the  23d  day  of 
December,  1S05,  and  it  was  shown  that  de- 
fendants put  Howe  off  the  land  on  that  day 
and  held  possession  themselves.  From  nil 
the  findings  it  would  appear  that  the  jnry 
meant  that  Howe  was  in  the  possession  of 
the  land  on  the  22d  day  of  December,  1S93. 
and  in  fact  from  ISS'O  until  December  23. 
1895,  when  he  was  forcibly  ejected  from 
the  land,  and  that  on  that  day  the  defend- 
ants took  and  held  the  possession.  Viewed  in 
this  light,  there  is  no  inconsistency  with  the 
other  findings  or  with  the  geuenil  verdict, 
and  we  discover  nothing  substantial  in  the 
other  objections  to  the  findings. 

The  judgnient  will  be  affirmed.  All  the 
Justices  concurring. 


(68  K&n.  iZI) 

JAMES  T.  BLAC5KMAN  et  al. 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

•NOTE— PRESUMPTIONS— INNOCENT     PURCHAS- 
EK— l.NDORSEMENT. 

1.  A  presumption  that  the  owner  o(  negotia- 
ble paper  is  an  innocent  purchaser  does  not 
arise  until  he  has  proved  the  indorsement  by 
the  original  payee,  where  such  indorsement 
is  denied  under  oath. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Graham  Conn- 
ty;  Cbas.  W.  Smith,  Judge. 

Action  by  Henry  B.  Blackman  against 
George  James  and.  others.  Judgment  for 
plaintiff,  and  James  brings  error.    Affirmed. 

H.  J.  Harwl,  for  plaintift  in  error.  W.  B. 
Ham,  for  defendant  In  error. 

MASON,  J.  In  March,  1899,  Henry  B. 
Blaclunan  owned  a  quarter  section  of  land  in 
Phillips  cotmty,  upon  which  there  was  a 
mortgage  securing  a  note  for  $1,000,  which 
bad  been  due  for  more  than  five  years,  and 
was  apparently  barred  by  the  statute  of  lim- 
itations. J.  O.  Lowe  bought  the  land  from 
Blackman,  paying  him  $325  for  a  deed.  In 
January,  1900,  Lowe  asserted  that  he  had 
been  Induced  to  buy  the  land  by  a  repre- 
sentation made  by  Blackman  that  the  mort- 
gage was  outlawed,  whereas  in  fact  Its  va- 
lidity had  been  preserved  by  a  written  ac- 
knowledgment Upon  the  strength  of  tltls 
assertion  he  demanded  that  Blackman  re- 
store to  him  the  purchase  price.  On  Jan- 
uary 12,  1000,  Blackman  and  his  wife  exe- 
cuted to  Lowe's  wife,  E.  J.  Ix»we,  a  mortgage 
upon  a  quarter  section  of  land  in  Graham 
county  which  Blackman  had  purchased  with 
the  money  obtained  by  the  sale  to  Lowe,  se- 
curing a  note  for  $325,  due  in  two  years. 
On  January  20,  1000,  Bladtman  brought  an 
action  against  Mrs.  Lowe  asking  the  can- 
cellation of  such  mortgage,  alleging  that  he 
signed  it  only  by  reason  of  duress  induced 
by  the  threat  that  unless  he  did  so  Lowe 
would  send  him  to  the  penitentiary  for  his 
conduct  in  connection  with  the  sale  of  the 
Phillips  county  land.  In  May,  1900,  the 
plaintiff,  upon  a  showing  that  the  mortgage 
had  been  transferred  by  Mrs.  Lowe  to  C.  E. 
Nelson,  and  by  him  to  George  James,  caused 
these  assignees  to  be  made  parties  defend- 
ant. On  September  14,  1000,  James  filed  an 
answer,  in  which  he  claimed  the  rights  of 
an  innocent  purchaser  of  the  note  and  mort- 
gage, and  alleged  that  he  had  acquired  them 
by  indorsement  January  16,  1900.  A  duly 
verified  reply  was  filed,  which  included  a 
general  denial.  A  trial  was  had  without  a 
jury,  resulting  in  a  Judgment  for  plaintiff, 
which  defendant  James  now  seeks  to  reverse. 
The  only  contentions  made  are  that  there 
was  not  sufficient  evidence  to  sustain  a  find- 
ing of  duress,  and  that,  in  any  view  of  the 
facts  presented,  defendant  was  protected  as 
an  innocent  purchaser  of  negotiable  paper. 

Plaintiff    testified    that   Lowe   threatened 


would  not  have  signed  tlie  mortgage  but  for 
this  threat.  It  was  not  admitted  that  he 
bad  been  guilty  of  any  criminal  offense,  and, 
if  it  can  be  said  that  there  was  evidence 
tending  in  that  direction,  it  was  certainly 
far  from  conclusive.  Within  the  doctrine  of 
Heaton  v.  Bank.  50  Kan.  281,  52  Pac.  870^ 
and  cases  there  cited,  the  evidence  warranted 
the  cancellation  of  the  mortgage  as  against 
the  original  holder. 

It  is  argued  in  behalf  of  plaintiff  in  error 
that  there  was  a  presumption  that  he  was 
an  innocent  purchaser,  and  that  tills  pre- 
sumption was  not  overcome.  He  pleaded 
that  he  acquired  the  note  four  days  before 
the  filing  of  the  suit,  but  he  testified  that 
he  thought  that  he  tH>ught  it  two  months 
later.  He  therefore  bought  with  constructive 
notice  of  the  plaintiff's  claim,  unless  the  ne- 
gotiable cimracter  of  the  note  exempted  the 
purchaser  of  the  mortgage  from  the  ordinary 
effect  of  a  pending  suit  relating  to  real  es- 
tate. This  question  need  not  be  determined. 
The  allegations  that  the  note  was  Indorsed 
by  the  original  payee  and  by  the  intermedi- 
ate holder  were  denied  under  oath,  and  be- 
fore defendant  could  claim  that  either  he  or 
Nelson,  from  whom  he  acquired  it,  was  an 
Innocent  purchaser,  it  was  incumbent  upon 
him  to  prove  at  least  the  Indorsement  by 
Mrs.  Lowe.  This  he  wholly  failed  to  do. 
Without  such  indorsement  the  note  conld  not 
be  transferred  freed  from  equities. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(68  Kan.  «S3) 
DONNELLY  v.  CUDAHT  PACKING  CO. 
(Supreme  Court  of  Kansas.    March  12,  1901.) 

INJURT  TO  EMPLOYfi— FELLOW  SERVANTS— AS- 
SUMPTION OF  RISK. 

I.  Whenever  co-employ4B  under  the  control 
of  one  master  are  engaged  in  the  discharge  of 
duties  directed  to  one  common  end,  such  du- 
ties being  so  closely  related  that  each  employ^ 
must  know  he  is  exposed  to  the  risk  of  being 
injured  by  the  negligence  of  another,  they  are 
fellow  servants,  and  each  assumes  the  risk  to 
which  he  has  thus  exposed  himself. 

(Syllabus  by  the  Court.) 

Error  from  Court  of  Common  Pleas,  Wyan- 
dotte County;  William  G.  Holt,  Judge. 

Action  by  Patrick  J.  Donnelly  against  the 
Cudahy  Packing  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Bird  &  Pope  and  T.  J.  Madden,  for  plain- 
tiff, in  error.  Warner,  Dean,  McLeod  & 
Holden  and  Miller,  Buchan  &  Morris,  for  de- 
fendant in  error. 

GREENE,  J.  The  plaintiff  brought  this 
action  to  recover  damages  for  personal  inju- 
ries alleged  to  have  been  sustained  through 
the  negligence  of  the  defendant.    The  plaln- 

I I.  See  Master  and  Servant,  vol.  U,  Cent.  Dig.  II 
tn,  486,  STl. 
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till  'was  what  1b  commonly  known  as  a  "meat 
truclcer"  In  the  packing  house  of  defendant 
at  Kansas  City,  Kan.  His  duties  were  to 
remove  meat  from  the  dlfTerent  floors  of  the 
building  to  other  floors.  This  was  done  by 
means  of  a  truck,  which  was  wheeled  into  an 
elevator  and  carried  either  up  or  down  as 
desired.  On  the  day  plaintiff  sustained  bis 
injTU-ies  the  elevator  was  in  charge  of  a  meat 
trucker,  and  while  plaintiff  was  being  car- 
tied  on  the  elevator  it  dropped,  causing  the 
injuries  of  which  he  complained.  The  sub- 
stantial allegations  of  negligence  were  as 
follows:  That  by  reason  of  the  fact  that  said 
elevator  had  been  carelessly  and  negligently 
abandoned  by  the  regular  operator  in  charge 
thereof,  and  was  in  charge  of  an  Inefficient 
and  Incompetent  workman,  who  did  not  know 
how  to  operate  the  same,  but  let  it  fall  with 
plaintiff,  and  of  whose  incompetency  the  de- 
fendant knew,  or  by  the  exercise  of  reasona- 
ble care  sbould  have  known,  or  by  reason  of 
the  defective  condition  of  said  elevator  In 
that  the  same  was  not  provided  with  suitable 
or  proper  safety  appliances  to  prevent  the 
same  from  falling  to  the  bottom,  as  was 
known  or  sbould  have  been  known  to  the 
defendant,  such  elevator  was  suddenly  pre- 
cipitated to  the  bottom  of  such  elevator  shaft 
while  plaintiff  was  in  the  same,  and  by 
reason  whereof  he  was  Injured.  Defend- 
ant's answer  was  a  general  denial  and  con- 
,  tributory  negligence.  When  the  plaintiff  had 
rested  bis  cause  the  court  sustained  a  de- 
murrer to  the  evidence,  and  rendered  Judg- 
ment for  costs  In  favor  of  defendant.  To 
this  order  and  judgment  and  the  overruling 
of  a  motion  for  a  new  trial  the  plaintiff  ex- 
cepted and  prosecutes  error. 

The  evidence  failed  to  prove  that  the  ele- 
vator was  not  properly  constructed;  that  It 
was  In  a  defective  condition,  or  wanting  in 
any  of  the  appliances  necessary  to  properly 
control  it.  At  the  time  plaintiff  received  his 
Injuries,  Patrick  Rady,  a  meat  trucker,  was 
running  the  elevator,  and,  according  to  his 
own  testimony,  he  did  not  understand  how 
to  operate  It  with  safety.  He  testified,  In 
substance,  that  all  the  experience  or  knowl- 
edge he  had  was  derived  from  operating  the 
elevator  from  10  to  15  minutes  a  day  for 
two  or  three  weeks  previous,  and  what  El- 
bert, the  regular  elevator  man,  had  taught 
him;  that  he  had  not  been  taught  the  use  of 
a  reverse  lever,  which,  when  properly  used, 
would  stop  the  elevator  when  going  too  fast. 
On  the  occasion  of  plaintiff's  Injuries  Elbert 
had  called  Rady  to  run  the  elevator  while 
he  went  on  the  top  to  oil  Its  bearings.  While 
the  elevator  was  going  down.  It  became  un- 
manageable and  dropped  several  feet,  in- 
flicting injuries  to  plaintiff,  which  injuries 
aw)ear  to  have  been  occasioned  by  the  neg- 
ligMice  of  Elbert  in  turning  the  elevator  over 
to  an  Incompetent  person. 

The  controlling  question  in  this  case  la, 
were  the  plaintiff  and  Elbert  fellow  serv- 
ants?   If  they  were,  in  the  absence  of  any 


evidence  that  the-  defendant  had  not  exercis- 
ed reasonable  care  in  the  employment  of  a 
suitable  and  competent  person  to  run  the 
elevator,  he  cannot  recover.  Whether  two 
or  more  persons  employed  by  the  same  mas- 
ter are  fellow  servants  Is  not  a  question  of 
law  exclusively,  nor  is  it  entirely  a  question 
of  fact.  When  the  facts  are  undisputed,  or 
are  fairly  proved,  it  becomes  a  question  of 
law.  In  the  present  case,  for  the  purpose  of 
deciding  this  question,  the  facts  which  the 
evidence  fairly  tends  to  establish  will  be  ac- 
cepted as  proved.  Therefore  ,  whether  the 
plaintiff  and  the  other  employ^  mentioned 
were  fellow  servants  Is  a  question  of  law  ex- 
clusively. The  facts  proved  that  the  defend- 
ant was  a  meat  packer,  operating  in  a  build- 
ing seven  stories  high.  Rady  and  plaintiff 
were  meat  truckers.  It  was  their  duty  to 
load  trucks  with  meat,  wheel  them  to  this 
elevator,  which  carried  them  to  the  floor 
desired.  Plaintiff  knew  the  elevator  was 
used  expressly  for  this  purpose.  It  was  his 
custom  to  load  a  truck  with  meat,  wheel  it 
to  the  elevator,  call  to  the  (^)erator,  and  di- 
rect him  to  the  floor  upon  which  he  desired 
to  deposit  the  meat.  The  plaintiff  knew  the 
elevator  was  operated  by  an  employ^  of  de- 
fendant, and  that,  If  such  employe  was  guilty 
of  negligence  in  operating  the  elevator  while 
he  was  in  it,  such  negligence  might  result 
in  injury  to  him.  From  the  authorities  the 
following  rule  may  be  deduced:  That,  -when- 
ever co-employ6s  under  the  control  of  one 
master  are  engaged  in  the  discharge  of  duties 
directed  to  one  common  end,  such  duties  be- 
ing so  closely  related  that  each  employ^ 
must  know  he  is  exposed  to  the  risk  of  being 
injured  by  the  negligence  of  another,  they 
arc  fellow  servants,  and  each  assumes  the 
risk  to  which  he  Is  thus  exposed.  Northern 
Pacific  Railroad  v.  Uambly,  154  U.  S.  349,  14 
Sup.  Ot.  083,  38  L.  Ed.  100»;  Naylor  v.  New 
York  Cent.  &  H.  R.  R.  Co.  (C.  C)  33  Fed. 
801;  Bier  v.  The  Jefferson vlUe,  Madison  &. 
Indianapolis  Railroad  Company,  132  Ind.  78. 
31  N.  E.  471;  Railway  Company  v.  Trlpiett. 
54  Ark.  289,  15  S.  W.  831,  16  S.  W.  2UG,  11 
L.  R.  A.  773;  Baird  v.  Pettlt.  70  Pa.  477: 
Qulncy  Mining  Co.  v.  Kitts,  42  Mich.  34,  3 
N.  W.  240;  Fifleld  v.  Northern  Railroad.  4a 
N.  H.  225;  McAndrews  v.  Bums,  39  N.  J. 
Law,  117;  Ewan  v.  Lippincott.  47  N.  J.  I>aw. 
102,  54  Am.  Rep.  148;  Valtea  v.  O.  &  M. 
Ry.  Co.,  85  111.  500;  C.  &  A.  R,  R.  Co.  v. 
Murphy,  53  III.  336,  5  Am.  Rep.  48.  PlainUff 
and  the  operator  of  the  elevator  were  engaged 
in  one  common  pursuit— that  of  curing  and 
packing  meat.  Each  worked  in  a  different 
line  of  employment,  but  were  in  the  same 
general  business,  and  so  closely  related  that 
the  negligence  of  one  was  liable  to  Inflict 
Injury  to  the  other.  Therefore  he  must  be 
held  to  have  assumed  the  risk  of  the  negli- 
gence of  his  co-empIoy6  who  ran  the  elevator. 
It  is  contended  that  at  common  law  it  is 
the  duty  of  an  employer  to  secure  suitable 
and  competent  servants;  that  the  defendant 
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was  guilty  of  actionable  negligence  In  per- 
mitting Hady,  an  lncomi)etent  person,  to 
run  the  elevator.  The  evidence  does  not 
support  this  contention.  There  is  no  evi- 
dence tending  to  show  that  defendant  put 
Itady  in  charge  of  the  elevator,  or  knew  that 
he  was  running  it,  or  that  he  was  Incompe- 
tent The  defendant  employed  Elbert  to  r\in 
the  elevator,  and  it  is  not  denied  that  he 
was  fully  competent  to  perform  this  duty. 
It  was  the  negligence  of  Elbert  in  permit- 
ting Rady,  an  incompetent  person,  to  under- 
take to  run  the  elevator,  that  resulted  in  In- 
jury to  plaintiff.  If  Elbert  had  been  acting 
as  vice  principal  when  he  turned  the  eleva- 
tor over  to  Hady,  under  the  evidence  show- 
ing Rady's  Incompetency  the  defendant 
might  be  held  liable.  There  is  no  conten- 
tion of  this  kind. 

For  the  reasons  here  suggested  the  demur- 
rer was  properly  sustained.  The  Judgment 
of  the  court  below  Is  affirmed.  All  the  Jus- 
tices concurring. 


(68  Kan.  UO) 

AULTMAN.  MILLER  &  GO.  t.  PRICE  et  al. 

(Supreme  Court  of  Kaosas.     March  12,  1904.) 

HOMESTEAD— DEATH  OP  HUSBAND— RIGHTS  OP 
WIDOW. 

1.  The  owner  of  80  acres  of  farming  land,  oc- 
j'lipied  by  himself  and  wife  as  their  homestead, 
died;  the  widow  continued  to  occupy  it  as  a 
homestead;  their  children  bad  all  arrived  at 
the  age  of  majority,  and  lived  in  homes  of 
their  own.  Held,  that  the  widow  was  "the 
faniil.v  of  the  owner,"  and  as  such  was  entitled 
to  hold  the  homestead  exempt  from  the  pay- 
ment of  the  debts  of  her  deceased  husband  so 
long  as  she  continued  to  so  occupy  it. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Douglas  County: 
C.  A.  Smart,  Judge. 

Action  by  Aultman,  Miller  &  Co.  against 
Clara  Price  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
tlrmed. 

Brownell  &  Poehler,  for  plaintiff  In  error. 
John  Q.  A.  Norton,  for  defendants  in  error. 

CUNNINGHAM,  J.  Thomas  B.  Price  own- 
ed 80  acres  of  farming  land,  and,  with  his 
wife,  Clara,  occupied  it  as  a  homestead. 
Their  children  had  all  arrived  at  the  age 
of  majority,  and  lived  in  homes  of  their  own. 
While  so  occupying  the  land.  Price  died,  and 
his  wife  contlntted  In  Its  occupation  as  her 
home.  A  judgment  '  had  been  rendered 
against  Price  in  his  lifetime  in  favor  of  plain- 
tiff In  error.  After  his  death  It  sought  to 
subject  the  land  in  question  to  the  payment 
of  this  judgment  The  question  Is  whether 
this  can  be  done;  whether  the  constitutional 
provisicm  relative  to  homestead  exemption 
protects  this  land  from  sale  while  occupied 
as  a  home  by  the  widow  only.  We  are  clear- 
ly of  the  opinion  that  it  docs.  This  provision 
is  as  follows:  "A  homestead  to  the  extent  of 
ItiO  acres  of  farming  land    •    •    *    occupied 


as  a  residence  by  the  family  of  the  owner, 
together  with  all  improvements  on  the  same, 
shall  be  exempt  from  forced  sale  under  any 
process  of  law."  The  property  in  question  is 
of  the  character  named.  It  is  occupied  as  a 
residence. 

The  only  remaining  question  is,  does  the 
widow  constitute  the  family  of  the  owner? 
It  would  seem  that  the  statement  of  the 
question  was  its  sufficient  answer.  No  one 
would  claim  that  the  land  would  be  subject 
to  forced  sale  while  the  owner  yet  lived  and 
occupied  It  with  his  wife.  This  would  be  so 
because  the  wife  living  with  him  constituted 
bis  family,  and  tlius  afforded  the  basis  for 
the  constitutional  protection.  None  the  less 
true  is  this  after  the  death  of  the  owner  him- 
self. Cross  V.  Benson  (Kan.)  75  Pac.  538. 
The  cases  of  Battey  v.  Barker,  62  Kan.  517, 
64  Pac.  79,  56  L.  R.  A.  88,  and  BlHnger  v. 
Thomas,  64  Kan.  180,  67  Pac.  529,  are  cited 
by  the  plaintiff  in  error  as  supporting  its 
claim  that  the  land  in  question  is  not  protect- 
ed from  its  judgment.  The  scope  of  these 
decisions  is  entirely  misunderstood.  In  the 
Ellinger  Case,  Thomas,  the  owner  of  the 
property,  had  been  left  by  the  death  of  his 
wife,  occupying  It  alone.  He,  therefore,  had 
no  family;  he  could  not  be  his  own  family; 
and,  as  the  protection  afforded  Is  to  the 
"family  of  the  owner,"  the  necessary  basis 
for  the  exemption  did  not  there  exist  The 
Battey  Case  was  much  nearer  the  debatable 
line.  In  that  case  the  family  consisted  of  a 
daughter  27  years  of  age;  but,  applying  the 
rule  adopted  by  the  Legislature  In  the  statute 
of  descents  and  distributions  for  ordinarily 
determining  the  age  to  which  children  might 
arrive  and  yet  be  of  the  family  In  the  con- 
stitutional sense,  it  was  concluded  that  such 
a  one  did  not  constitute  the  family  of  the 
owner  under  the  circumstances  of  that  case. 

In  holding  that  the  land  In  controversy  in 
the  case  at  bar  could  not  be  subjected  to 
the  payment  of. the  judgment  against  the 
deceased  husband  while  it  was  occupied  by 
the  widow,  the  court  below  was  correct  and 
its  judgment  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(68  Kan.  807) 

STEINHILBER  v.  HOLMES  et  al. 

(Supreme  Court  of  Kansas.    March  i2,  1904.) 

BOUNDARIES— ESTABLISHMENT— ACQUIEH- 
CENCBl— STATUTE  OF  FRAUDS. 

1.  Where  parties  by  mutual  agreement  fix 
boundary  lines,  and  thereafter  acquiesce  in  the 
lines  so  UKreed  on,  they  must  be  considered  as 
the  true  boundary  lines  between  them,  even 
thoush  the  period  of  acquiescence  falls  short 
of  the  time  fixed  by  statute  for  gaining  title 
by  adverse  possession. 

2.  Tlie  owners  of  adjoining  tracts  of  land 
may,  by  parol  apreement,  settle  and  establish 
pcrmnnently  a  boundary  line  between  their 
faucla,  which,  when  followed  by  possession  ac- 
cording to  the  line  so  agreed  upon,  will  be 
binding  upon  the  parties  and  their  grantees. 

\  L  Bee  Boundaries,  vol.  8,  Cent  Dig.  i  2K. 
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Such' an  agreement,  followed  by  possession,  is 
not  obnoxious  to  the  statute  of  frauds. 
(Syllabus  by  the  Court) 

Error  from  District  Court,  Dickinson  Coun- 
ty;   O.  L.  Moore,  Judge. 

Action  by  Sarah  Catharine  Steluhtlber 
agaiust  Martha  Ellen  Holmes  and  John  H. 
Holmes.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Hurd  &  Hurd,  for  plaintifl:  In  error.  Hum- 
phrey &  Humphrey,  for  defendants  in  error. 

ATKINSON,  J.  This  is  an  action  in  eject- 
ment, Invught  to  recover  the  possession  of 
1S.53  acres  in  Dickinson  county.  In  July, 
1886,  Frederick  Eichholtz  died  testate.  He 
derised  to  his  daughters,  Sarah  Catharine 
Steinhllber  and  Martha  Ellen  Holmes,  plain- 
tiff and  defendant,  certain  lands,  of  which 
the  said  tract  in  controversy  is  a  part  George 
A.  Bush,  a  brother'in-law  of  plaiutifC  and  de- 
fendant, was  appointed  executor  of  the  es- 
tate. Plaintiff,  the  greater  part  of  the  time 
for  a  year  before  and  for  several  years  after 
the  death  of  her  father,  was  absent  from 
home,  attending  school.  In  January,  1887, 
she  attahied  her  majority.  In  March  follow- 
ing, with  the  view  of  establishing  the  lines 
between  the  lands  devised  by  the  father  to 
plaintiff  and  defendant,  a  surveyor  (W.  S. 
Anderson)  made  a  survey.  Upon  the  lines 
established  by  this  survey,  fences  were  con- 
structed, and  have  since  been  maintained. 
In  June,  1901,  plaintiff  caused  a  second  sur- 
vey ot  premises  to  be  made.  The  second  sur- 
vey established  the  lines  substantially  the 
same  as  the  first  survey.  Neither  of  these 
surveys  followed  the  statutory  requirements 
for  establishing  division  lines.  The  Ander- 
son survey  gave  the  tract  in  controversy  to 
defendant  In  July,  1901,  plaintiff  brought 
this  action,  basing  her  claim  to  the  tract  in 
controversy  vpoa  the  devise  of  premises  to 
her  by  the  will  of  her  deceased  father;  the 
claim  of  plaintiff  being  that  ^^^  '^'U,  in  ex- 
press terms,  excepted  the  tract  in  controversy- 
from  the  premises  devised  to  defendant,  and 
in  express  terms  added  it  to  premises  devised 
to  her.  The  defense  was  that  the  tract  in 
controversy  had  not  been  devised  to  plaintiff 
under  the  will;  that  the  division  or  boundary 
lines  between  the  premises  of  plaintiff  and 
defendant  had  been  established  by  the  Ander- 
son survey;  that  these  lines  so  established 
had  been  recognized  and  acquiesced  in  by 
plaintiff  and  defendant  for  many  years;  that 
all  controversies  as  to  them  were  thereby  set- 
tled; and  that  plaintiff,  for  the  reasons 
stated,  could  not  maintain  her  action  to  re- 
cover the  tract  in  controversy.  The  trial 
court  found  generally  in  favor  of  defendant, 
and  against  plaintiff  for  costs,  from  which 
Judgment  plaintiff  brings  error  to  this  court 

A  careful  reading  of  the  will  satisfies  us 
that  the  construction  given  to  it  by  plaintiff 
is  correct;  that  the  intention  of  the  testator 
was  to  devise  the  tract  In  controversy  to 
plaintiff.    On  the  trial  there  was  evidence 


offered  showing  the  Anderson  survey  made  in 
1887,  the  establishing  thereby  of  division 
lines,  the  fencing  of  the  same,  the  recogni- 
tion and  acquiescence  by  the  parties  in  the 
division  lines  thus  established,  and  the  subse- 
quent occupancy  and  possession,  by  defendant 
of  the  premises  in  controversy.  It  was  also- 
shown  that  defendant  had,  at  considerable 
expense,  cleared  up  a  portion  of  the  premises 
in  controversy.  The  Anderson  survey  was 
made,  not  to  determine  or  re-establish  old 
lines,  but  to  establish  the  division  line  be- 
tween the  premises  devised  to  plaintiff  and 
defendant  These  lines  so  established  were 
recognized  and  acquiesced  in  for  a  period  of 
14  years.  Not  until  plaintiff  was  by  defend- 
ant denied  the  right  and  use  of  travel  of  & 
private  roadway  over  the  premises  of  de- 
fendant, giving  rise  to  bad  feeling  between 
the  two,  was  the  second  survey  caused  by 
plaintiff  to  be  made,  and  this  action  com- 
menced. The  weight  of  authorities  Is 
against  the  right  of  plaintiff  to  recover. 
Where  parties  by  mutual  agreement  fix 
boundary  lines,  and  thereafter  acquiesce  in 
the  lines  so  agreed  on,  they  must  be  consid- 
ered as  the  true  boundary  lines  between 
them,  even  though  the  period  of  acquiescence 
falls  short  of  the  time  fixed  by  statute  for 
gaining  title  by  adverse  possession.  Jones  v. 
Pashby,  67  Mich.  459,  35  N.  W.  152,  11  Am. 
St  Rep.  589;  Eiden  v.  Eiden,  76  Wis.  435, 
45  N.  W.  322;  Glover  v.  Wright,  82  Ga.  115, 
8  S.  E.  452;  Lecomte  v.  Toudouze,  82  Tex. 
208,  17  S.  W.  1047,  27  Am.  St  Rep.  870;  City 
of  Bloomlngton  v.  Bloomlngton  Cemetery 
Ass'n,  126  111.  221,  18  N.  E.  298. 

Plaintiff  on  the  trial  offered  evidence  tend- 
ing to  show  that  the  Anderson  survey  was 
made  when  she  was  absent  from  home,  at- 
tending school,  and  that  she  had  never  au- 
thorized the  survey,  and  in  fact  bad  no  knowl- 
edge of  It    As  against  this  claim  of  plain- 
tiff, evidence  was  off»«d  to  show  that  the 
said  George  A.  Rush  was  the  agent  of  plain- 
tiff all  during  her  absence;  that  he  rented  the 
premises   for   plaintiff,    collected    the   rents 
therefor,  and  used  the  same  where  by  him 
deemed  necessary  in  the  interest  of  plaintiff; 
that  he  was  Instrumefital  in  ttavlng  the  An- 
derson survey  made;  that  be  paid  from  mon- 
ey in  his  hands  one-half  of  the  expense  of 
this  survey,  defendant  paying  the  remaining 
one-half;    that  he  constructed  for  plaintiff 
one-half  of  the  division  line  fence;  that  plain- 
tiff, when  home  from  school,  had  opportunity 
to  see  and  did  see  and  know  of  the  establish- 
ed lines,  and  the  construction  of  fences  there- 
on; that  after  her  marriage,  for  years  before 
the  commencement  of  this  action,  she  resid- 
ed upon  the  premises  devised  to  her,  exc^t 
the  tract  in  controversy.    The  disputed  facts 
were  before  the  trial  court  upon  conflicting 
evidence.    The  finding  of  that  court  is  con- 
clusive here.    It  is  claimed  that  the  agree- 
ment as  to  the  boundary  Unes,  if  there  was 
any  agreement  between  the  parties,  was  in 
parol.    It  is  contended  that  the  owners  of 


Digitized  by 


Google 


mutually  settle  and  establish  boundary  lines 
between  them.  Tbe  law  upon  that  proposi- 
tion is  well  settled.  The  owners  of  adjoin- 
ing tracts  of  land  may,  by  parol  agreement, 
settle  and  establish  permanently  a  boundary 
line  between  their  lands,  which,  when  follow- 
ed by  iKwsesslon  according  to  the  line  so 
agreed  upon,  will  be  binding  upon  the  parties 
and  their  grantees.  Such  an  agreement,  fol- 
lowed by  possession,  is  not  obnoxious  to  tbe 
statute  of  frauds.  The  agreement  is  not 
viewed  as  one  passing  title,  but  is  viewed  as 
an  agreement  fixing  the  location  where  the 
estate  of  each  is  supposed  to  exist  Lecomte 
V.  Toudouze,  supra:  City  of  Bloomlngton  v. 
Bloomington  Cemetery  Ass'n,  supra;  Ed- 
wards V.  Smith,  71  Tex.  156,  9  S.  W.  77; 
Burrls  V.  Fitch,  76  Cal.  395,  18  Pac.  864; 
Dlggs  y.  Kurtz,  132  Mo.  250,  33  S.  W.  815, 
03  Am.  St.  Rep.  488. 

The  judgment  of  the  court  below  is  af- 
firmed.   All  the  Justices  concurring. 


(«»  Kui.  825) 

BOWER  T.  SELF  et  al. 
(Supreme  Court  of  Kansas.    March  12,  19M.) 

MALPRACTICEJ-PBTITION— EVIDENCB-HYPO-    • 
THETICAL  QUESTION— NEW  TRIAL. 

1.  A  petition  for  malpractice,  alleging  that 
defendant  "is  a  pliysician  •  •  •  engaged  in 
the  practice  of  medicine,  •  ♦  •  and  has 
been  so  engaged  for  several  years  last  past," 
is  suOicient,  without  alleging  that  he  was  a 
physician  when  be  treated  his  patient. 

2.  It  is  proper,  in  an  action  for  malpractice, 
to  show  the  treatment  received  by  the  patient 
after  defendant  gave  up  the  case. 

3.  A  hypothetical  question,  in  an  action  for 
malpractice,  as  to  the  effect  of  a  puncture  from 
an  instrument  not  sterilized  properly,  is  au- 
thorized, though  the  only  evidence  as  to  the  in- 
strument being  in  a  septic  condition  was  the 
fact  that  defendant  did  not  immerse  it  in  boil- 
ing water. 

4.  Newly  discovered  evidence  which  is  mere- 
ly cumulative  does  not  authorize  a  new  trial. 

Error  frcHU  District  Court,  Smith  County; 
B.  M.  Plckler,  Judge. 

Action  by  G.  W.  Coffee  against  W.  O.  Bow- 
er, Judgment  for  plaintiff.  Defendant  brings 
error.  Mary  E.  Self  and  others  were  substi- 
tuted In  lieu  of  said  plaintiff,  after  liis  death. 
Affirmed. 

Mahin  &  Mnhln  and  Hayden  &  Hayden,  for 
plaintiff  in  error.  J.  T.  Reed,  for  defendants 
in  error. 

PER  CURIAM.  This  was  an  action 
brought  by  G.  W.  Coffee,  now  deceased, 
against  plaintiff  in  error,  a  physician,  for 
malpractice.  A  recovery  was  bad  in  the  court 
below.  There  are  24  assignments  of  error. 
We  will  comment  on  those  only  which  are 
considered  material. 

1.  Tbe  petition  was  not  defective  in  a  fail- 
ure to  aver  that  defendant  below  was  a  physi- 
cian at  the  time  be  treated  his  patient.  The 
petition  alleges  that  "W.  C.  Bower  is  a  physi- 
cian and  surgeon  engaged  in  the  practice  of 


so  engaged  for  several  years  last  past." 

2.  The  testimony  of  plaintiff  below,  Coffee, 
and  Dr.  Dykes,  as  to  the  length  of  time  it 
took  the  latter  to  catheterize  plaintiff,  was 
not  introduced  to  compare  the  skill  of  the 
two  doctore.  It  was  proper  to  show  the  treat- 
ment received  by  Coffee  after  Dr.  Bower  gave 
up  the  case. 

3.  Tbe  hypothetical  question  asked  Dr.  Sla- 
gel  respecting  the  effect  of  a  puncture  of  the 
urethra  In  the  prostate  region  by  a  catheter 
not  sterilized  properly  was  not  wholly  with- 
out foundation  in  the  evidence.  The  jury 
might  have  inferred,  from  the  fact  tlmt  Dr. 
Bower  did  not  immerse  his  instnunents  in 
boiling  water,  that  they  were  In  a  septic  con- 
dition. Roark  v.  Greeno,  61  Kan.  299,  59 
Pac.  655. 

4.  There  was  no  error  in  the  hypothetical 
questicm  put  to  Dr.  Rellhan.  The  Interroga- 
tory was  based  on  facts  fairly  within  the 
history  of  the  case,  as  detailed  by  Coffee  and 
others.    Roeric  v.  Greeno,  supra. 

5.  The  court  Instructed  the  Jury  fairly,  and 
narrowed  tbe  issue  down  to  the  question  of 
negligence.  We  cannot  say  tliat  the  instruc- 
tions refused  worked  any  prejudice  to  defend- 
ant below. 

6.  The  motion  for  a  new  trial  was  right- 
fully overruled.'  Tlie  newly  discovered  evi- 
dence was  cumulative,  merely.  The  matter 
contained  in  the  affidavits  of  the  jurors  was 
not  competent  to  impeach  their  verdict. 

Tbe  judgment  of  the  court  below  will  be 
affirmed. 


(68  Kan.  72e> 
UNION  PAC.  R.  CO.  V.  DAT. 
(Supreme  Court  of  Kansks.    March  12,  1904.> 

WITNESS— PRIVILBaED  COMMUNICATIONS— AT- 
TORNEY AND  CLIENT. 

1.  Where  a  person  communicated  to  an  attor- 
ney facts  in  detail,  and  the  commnnication 
became  important  as  evidence  against  the  per- 
son making  them  in  an  action  subsequently 
commenced  in  which  he  was  a  party,  and  the 
attorney,  without  the  consent  of  the  person 
making  such  communications,  was  called  by  the 
adverse  party  as  a  witness  to  testify  to  the 
communications  so  made,  and  the  court  ex- 
cluded the  testimony  of  the  witness  in  reference 
thereto  as  being  privileged  communications,  held 
error,  where  it  appears  the  advice  of  the  at- 
torney was  grntnitously  given,  and  where  it 
also  appears  that  it  was  not  known  that  the 
person  consulted  was  an  attorney,  and  the  com- 
munications were  not  made  under  the  seal  of 
professional  confidence. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Osborne  Coun- 
ty;  R.  M.  Plckler,  Judge. 

Action  by  Frank  Day,  Jr.,  by  bis  father, 
John  F.  Day,  as  his  next  friend,  against  tbe 
Union  Pacific  Railroad  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

N.  H.  Loomis,  R.  W.  Blair,  and  H.  A.  Scau- 
drett,  for  plaintiff  in  error.  Smith  &  Nich- 
olas, for  defendant  in  error. 
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ATKINSON,  J.  Frank  Day,  a  minor  19 
years  of  age,  by  bis  father  and  next  friend, 
on  the  19th  day  of  February,  1902,  filed  his 
petition  in  the  district  court  of  Osborne  coun- 
ty against  the  Union  Pacific  Railroad  Com- 
pany to  recover  damages  for  personal  injury 
by  him  sustained,  resulting  in  the  loss  of  his 
left  foot.  I'laiutiff  on  the  niglit  of  July  20, 
1901,  at  North  Platte,  Neb.,  was  attempting 
to  steal  a  ride  on  the  top  of  a  baggage  car 
forming  a  part  of  one  of  defendant's  east- 
bound  passenger  trains.  As  the  train  was 
slowly  passing  from  the  station  upon  a  sid- 
ing to  clear  the  main  track  for  an  approach- 
ing weat-bound  train,  the  front  brakeman  or- 
dered plaintiff  off  the  car,  and,  In  getting 
off  before  the  train  came  to  a  stop,  he  fell 
to  the  track,  between  the  baggage  car  and 
the  tender.  The  left  foot  of  piaintitf  was 
crushed  beneath  the  moving  wheels,  and  It 
was  amputated  atx>ve  the  ankle  Joint.  The 
petition  of  plaintiff  charged  that  defendant, 
by  its  said  brakeman,  was  guilty  of  willful, 
wanton,  malicious,  and  reckless  conduct; 
that  said  brakeman,  with  a  club  in  bis  hand, 
in  an  angry,  threatening  manner,  cursed 
plaintiff,  and  threatened  to  club  him  off  the 
car  while  the  same  was  moving  rapidly; 
that  plaintiff,  being  much  alarmed,  and  be- 
lieving that  he  was  in  danger  of  iKKlliy  harm 
from  said  brakeman,  endeavored  to  get  down 
from  the  top  of  said  car,  and,  in  doing  so, 
fell,  sustaining  the  Injury  complained  of. 
Defendant  answered  by  general  denial,  neg- 
ligence on  the  part  of  plaintiff,  and  that 
plaintiff  was  at  the  time  a  trespasser  upon 
the  train  of  defendant,  stealing  a  ride.  The 
jury  returned  a  verdict  for  plaintiff  In  the 
sum  of  $2,000,  upon  which  judgment  was 
entered.    Defendant  brings  error. 

The  main  controversy  upon  the  trial  was 
whether  or  not  the  conduct  of  the  brakeman 
forward  plaintiff  was  willful,  wanton,  mall- 
clous,  and  reckless,  as  charged  In  the  peti- 
tion. Upon  this  question  the  only  direct  tes- 
timony was  that  of  plaintiff  and  the  brake- 
man.  The  testimony  of  plaintiff  tended  to 
support  the  averments  of  his  petition.  The 
testimony  of  the  brakeman  was  to  the  effect 
that  he  had  no  club  with  him;  that  he  did 
not  curse  or  threaten  plaintiff;  that  he  mere- 
ly told  plaintiff  that  he  could  not  ride  there, 
and  must  get  off;  that  the  train  was  at  the 
time  stopping  on  the  siding,  and  had  about 
stopped.  The  testimony  disclosed  that  when 
plaintiff  was  injured  he  was  taken  at  once 
to  the  county  poorhouse,  where  his  foot  was 
Amputated,  and  that  he  continued  tliere  for 
about  six  weeks.  There  was  evidence  offered 
tending  to  show  that  at  the  time  h6  was  in- 
jured, and  also  while  at  the  poorhouse,  he 
related  to  several  persons  how  the  Injury 
occurred.  Among  others  was  one  James  M. 
Ray,  who  was  a  justice  of  the  peace  in  the 
dty  of  North  Platte,  and  also  poormaster. 
As  such  poormaster,  he  had  charge  of  the 
poorhouse.  admitting  and  discharging  persons 
to   and   from    the   same.     Defendant  took 


his  deposition.     The  testimony  of  Mr.  Ray 
In  this  deposition  disclosed  tliat  he  was  a 
lawyer,    and    had    practiced    law  in  North 
Platte  since  1889.    He  testified  to  the  follow- 
ing conversation  at  the  poorhouse  between 
himself  and  plaintiff:    "Q.  Did  he  ever  tell 
you  how  tlie  accident  occurred?    A.  Yes.    Q. 
Please  state  what  he  told  you  about  it?    A. 
The  first  thing  he  said  about  It  was  these 
words:   'I  ought  to  have  a  claim  against  the 
railroad.'    I  told  him  if  he  would  tell  me  how 
he  got  hurt,  probably  I  could  help  him,  as  to 
whether  or  not  he  had  a  claim.    I  asked  him 
how  it  was  he  got  hurt.    He  answered.:    'I 
was  coming  down  off  the  top  of  a  car  where 
the  vestibule  is—    You  know  there  is  a  vesti- 
bule on  one  car,  and  none  ahead  to  meet  It, 
and  that  left  an  opening,  and  I  fell  down 
where  the  vestibule  Is.'     I  next  asked  him 
I  why  he  was  getting  off  the  car  whUe  It  was 
I  in  motion.     He  answered,   'The   brakeman 
I  made  me  get  off.'    I  asked  him,  'How  did  the 
!  brakeman  make  you  get  off?"    He  gave  me 
I  no  answer.     I  asked  him,  'Wh^e  was  you 
!  when  the  brakeman  saw  you?'    He  answer- 
■  ed.  'On  top  of  the  car.'    I  asked  him  what  the 
,  brakeman  said,  and  be  answered  In  these 
words:   'Come  down  off  there.'    I  said,  'Did 
he  say  auytliiug  else  to  you?'    He  answered, 
!  'No.'     I  asked,  'Did  he  threaten  you?'     He 
!  answered,   'No.'     1  asked,   'Did  he  have  a 
'  stick  or  anything  in  his  hand?'    He  answer- 
I  od,  'No.'    I  asked,  'Did  he  touch  you  at  any 
]  time?'     He  answered,   'No.'     I  asked  him. 
'How   was   It  you  got  under   the  wheels?* 
'  He  answered  that  he  was  coming  off   the 
top   of  the   car  by   the   vestibule,   and    he 
fell  down  through  the  opening.    I  asked  him 
If   there   was   anybody   with   him   that   he 
knew.    He  answered,  'There  was  a  hobo  that 
I  was  with  up  the  road,  was  there  with  me, 
and  he  got  down  all  right,  but  when  I  came 
down  1  fell  under  the  car.'    1  asked  him  for 
a  description  of  that  hobo.    He  described  the 
man,  and  that  Is  all  the  conversation  we 
had."     The  court,  upon  the  trial,  over  the 
exception  of  defendant,  excluded  this  testi- 
mony from  the  jm-y,  as  being  a  privileged 
communication  between  attorney  and  client. 
"The  following  persons  shall  be  incompetent 
to  testify:     •     •      »     Fourth.  An  attorney, 
.  concerning  any  communications  made  to  him 
by  his  client  in  that  relation,  or  his  advice 
thereon,  without  the  client's  consent"     Sec- 
tion 4771,  Gen.  St  1901.    Under  this  statute, 
the  relation  of  attorney  and  client  must  exist, 
to  make  the  communication  privileged.     In 
the  case  of  State  v.  Herbert,  63  Kan.  519, 
66  Pac.  236,  Mr.  Justice  Johnston,  in  deliv- 
ering the  opinion  of  the  court,  said:  "While 
the   payment  of   a   retainer   or   fee   is   the 
best  evidence  tliat  the  relation  of  an  attor- 
ney and  client  exists,  such  payment  is  not 
absolutely  essential.     If  an  attorney  is  con- 
sulted in  his  professional   capacity,   and  he 
allows  the  consultation  to  proceed,  and  acts 
as  adviser,  the  fact  that  no  compensation 
was  paid,  or  that  the  consultation  was  ended 
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made."  The  case  of  Sbeeban  v.  Allen,  67 
Kan.  — ,  74  Pac.  245,  treats  this  subject 
quite  exbaustlTely.  The  witness  Ray  also 
testified  that  he  bad  never  been  employed 
or  retained  by  plaintiff;  that  be  advised  with 
him  gratuitously,  and  was  himself  interested 
only  to  see  If  there  was  some  person  who 
could  be  held  liable  to  the  county  for  the 
expense  of  caring  for  plaintiff.  There  is  noth- 
ing in  the  record  to  show  that  plaintiff  had 
any  knowledge  whatever  that  Mr.  Ray  was 
an  attorney,  or  that  he  was  by  plaintiff  be- 
ing consulted  as  an  attorney.  It  cannot, 
then,  well  be  said  there  existed  between  the 
witness  and  plaintiff  the  relation  of  attorney 
and  client,  or  that  the  communication  was 
made  under  the  seal  ot  professional  confi- 
dence. The  portion  of  the  deposition  ex- 
cluded was  material  to  defendant  The  court 
committed  error  in  excluding  it 

Complaint  is  made  by  defendant  of  the 
eighth  instruction  given  by  the  court  which 
reads:  "If  a'person  gets  on  a  railroad  car  in 
order  to  ride  without  payment  of  fare,  and 
without  consent  of  the  person  in  charge  of 
the  train,  he  may  be  ejected  from  the  car 
prudently  and  in  such  a  manner  as  not  un- 
necessarily to  endanger  his  personal  safety; 
but  if  reasonable  prudence  and  care  are  not 
exercised,  and  the  person  Is  thereby  injured, 
the  company  will  in  such  case  be  liable  for 
such  Injury."  This  Instruction  does  not  cor- 
rectly state  the  law  as  to  the  liability  of  rail- 
roads in  ejecting  trespassers  from  trains. 
The  rule  of  liability  in  such  cases  is  that  a 
railroad  company  is  liable  In  ejecting  tres- 
passers from  its  trains  when  in  doing  so  it 
is  guilty  of  willful  'or  malicious  acts  amount- 
ing to  wanton  negligence.  O'Benion  v.-  Mo. 
P.  Ky.  Ck).,  es  Kan.  352,  69  Pac.  353;  Hand- 
ley  V.  Mo.  P.  Ry.  Co.,  61  Kan.  237,  59  Pac. 
271;  U.  P.  Ry.  Oo.  V.  Mitchell,  56  Kan.  334, 
43  Pac.  244;  Campbell  v.  K.  C,  Ft  S.  &  M. 
R.  Co.,  55  Kan.  536,  40  Pac.  097;  A.,  T.  & 
8.  F.  R.  Co.  V.  Gants,  38  Kan.  608,  17  Pac. 
o4,  5  Am.  St  Rep.  780;  K.  C,  Ft.  S.  &  G. 
R.  Co.  V.  Kelly,  36  Kan.  655,  14  Pac.  172,  50 
Am.  Rep.  506.  The  law  was  correctly  stated 
by  the  court  in  other  instructions  given,  but 
even  then  the  Instruction  complained  of  is 
objectionable  in  this:  that  it  might  mislead 
the  jury,  and  is  Justly  the  subject  of  criti- 
cism. While  we  would  not  feel  disposed  to 
reverse  the  case  upon  the  giving  of  this  in- 
struction, given  as  It  was  in  connection  with 
other  instructions  correctly  stating  the  law, 
it  should  not  be  again  given,  upon  a  second 
trial  of  this  case. 

Error  is  also  assigned  In  the  refusal  of  the 
court  to  give  Instructions  asked,  and  of  the 
refusal  of  the  court  to  enter  Judgment  for  fle- 
fendant  on  the  i^ecial  findings  of  the  Jury. 
The  Instructions  given  by  the  court,  aside 
from  said  instruction  8,  appear  to  fairly  state 
the  law  of  the  case.  Defendant  is  not  enti- 
tled  to   Judgment   on   the   8i)eclnl    findings. 
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referred  to  of  sufficient  importance  to  now 
warrant  a  special  reference  to  them. 

For  error  in  excluding  the  testimony  of 
the  witness  Ray,  the  Judgment  of  the  court 
below  is  reversed,  and  the  case  remanded 
for  a  new  trial.    All  the  Justices  concurring. 


(68  Kan.  658) 
MADDEN  V.  STATE  et  al. 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

ALICNS— TITLE  TO  RGALTT— BSCHSAT— 
ESTOPPEL. 

1.  Under  section  1  of  the  alien  land  law  of 
1891  (Ijaws  1801,  p.  7,  c.  3)  a  nonresident  alien 
could  take  a  title  by  purchase  to  land  in  this 
state,  defeasible  only  at  the  suit  of  the' state. 

2.  In  an  action  by  the  state  to  escheat  land 
under  the  alien  land  law  of  1801  (Laws  1891, 
p.  7,  c.  3)  the  heirs  of  a  resident  citizen  are  es- 
topped by  their  ancestor's  warranty  deed  to  a 
nonresident  alien  from  claiming  the  land  con- 
veyed or  the  proceeds  of  its  sale. 

3.  In  such  au  action  the  rights  of  claimants 
to  the  land,  who  in  litigation  between  them- 
selves to  which  the  state  was  not  a  party  have 
both  been  denied  relief,  may  be  investigated 
and  determined  as  against' the  state. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Nemaha  County; 
Wm.  I.  Stuart  Judge. 

Action  by  the  state  and  others  against  T. 
J.  Madden.  Judgment  for  plaiutlffs,  and  de- 
fendant brings  error.    Affirmed. 

L.  P.  Bird  and  R.  M.  Emery,  for  plaintiff 
In  error.  E.  A.  Berry  and  W.  W.  Redmond, 
for  defendants  in  error. 

BURCH,  J.  In  October,  1895,  Mark  Mad- 
den, a  resident  citizen  of  this  state,  imder- 
took  to  convey  by  warranty  deed  certain  land 
in  Marshall  county  to  James  O'Toole,  then  a 
nonresident  alien.  Within  a  few  weeks  from 
that  time  Mark  Madden  died,  leaving  neither 
wife  nor  child.  His  parents,  both  nonresident 
aliens,  were  already  deceased.  His  nearest 
relatives  were  several  nonresident  alien  broth- 
ers and  sisters  and  the  resident  citizen  heirs 
of  his  deceased  brother,  William  P.  ^adden, 
who  at  the  time  of  his  death  was  a  resident 
citizen  of  this  state.  One  of  these  heirs  Is 
Terrence  J.  Madden.  In  December,  1805, 
James  O'Toole  was  adjudged  to  be  Insane, 
and  a  guardian  was  appointed  for  him,  who 
Immediately  commenced  an  action  to  set 
aside  a  will  and  a  deed  of  the  land  purport- 
ing to  be  made  to  Terrence  J.  Madden,  and 
to  quiet  title  against  those  Instnunents.  Glad- 
den defended  on  the  ground  of  title  under 
the  deed  and  will,  and  also  as  an  heir  through 
his  father,  William  P.  Madden,  and  prayed 
that  such  title  be  quieted.  Upon  a  trial  the 
deed  and  will  were  found  to  be  fraudulent. 
The  court  held  that  O'Toole  was  Incapable 
of  acquiring  title  to  the  land  on  account  of 
alienage.  No  specific  finding  of  fact  or  con- 
clusion of  law  was  made  respecting  Ter- 
rence J.  Madden's  claim  of  title  tlirough 
heirship,  but  the  court  denied  any  relief  to 
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either  party.  The  county  attorney  of  Mar- 
sliall  county  then  brought  an  action  against 
O'Toole  and  his  guardian  to  escheat  the  land. 
Terrence  J.  Madden  Intervened,  having  pur- 
chased since  the  last  litigation  the  supposed 
interests  of  other  heirs  of  William  P.  Madden, 
and  denied  the  right  of  the  state  to  escheat 
the  land.  The  court  adjudged  otherwise,  and 
ordered  the  proceeds  of  the  sale  to  be  paid  to 
the  guardian  of  O'Toole.  Terrence  J.  Mad- 
den asks  that  this  Judgment  be  reversed. 

On  behalf  of  the  intervener  It  is  said  that 
section  1  of  the  alien  land  law  (chapter  3,  p. 
7,  Laws  1891)  rendered  James  O'Toole  In- 
capable of  taking  title  to  the  land,  and  hence 
that  title  did  not  pass  from  Mark  Madden 
by  virtue  of  his  deed.  The  material  portion 
of  the"8ectlon  referred  to  Is  as  follows:  "That 
a  non-resident  alien,  firm  of  aliens,  or  cor- 
poration incorporated  under  the  laws  of  any 
foreign  country,  shall  not  be  capable  of  ac- 
quiring title  to  or  taking  or  holding  any  lands 
or  real  estate  in  this  state."  This  language 
is  broad  enough  to  sustain  the  propositions 
advanced.  But  It  must  be  construed  with 
other  provisions  of  the  same  statute.  By 
section  8  (page  9)  it  is  clearly  contemplated 
that  nonresident  aliens  may  acquire  title  to 
land  in  this  state  by  purchase.  It  is  there 
said  that  a  nonresident  alien  owning  land  at 
the  time  the  law  took  effect  might  have  the 
right  and  power  to  dispose  of  it  during  hla 
lifetime,  and  to  take  securities  for  the  pur- 
chase money,  "except  that  if  he  or  his  non- 
resident heirs  again  obtain  title  to  the  said 
lands  or  any  sale  th»eof  made  by  virtue  of 
any  Judgment  or  decree  of  any  court  of  law 
or  equity,  rendered  In  order  to  enforce  the 
payment  of  any  part  of  such  purchase-money, 
he  or  his  non-resident  heirs,  shall  only  bold 
the  title  to  said  lands  for  three  years  after 
obtaining  the  same."  It  will  be  noted  that 
the  word  "except"  refers  merely  to  the  time 
for  which  the  title  may  be  held.  The  char- 
acter of  the  alien  who  may  take  is  not  made 
exceptional,  the  circumstances  under  which 
the  taking  may  occur  are  not  made  excep- 
tional, and  the  taking  of  title  by  a  non- 
resident alien  by  pm-chase  is  treated  as  a 
matter  of  course.  From  this  and  other  pro- 
visions of  the  statute  it  appears  that  the 
primary  distinction  it  makes  regarding  the 
lands  of  aliens  is  between  those  the  titles  to 
which  are  subject  to  immediate  forfeiture 
and  those  which  may  be  enjoyed  for  a  time 
under  certain  conditions.  This  interpreta- 
tion of  the  law  is  in  liarmony  with  Its  his- 
tory. The  common  law  with  reference  to 
the  rights  of  aliens  to  take  and  hold  the 
title  to  real  estate  was  abrogated  by  original 
section  17  of  the  Bill  of  Rights,  providing  as 
follows:  "No  distinction  shall  ever  be  made 
between  citizens  and  aliens  in  reference  to  the 
purchase,  enjoyment  or  descent  of  property." 
By  the  constitutional  amendment  of  1888 
this  section  was  made  to  read  as  follows: 
"No  distinction  shall  ever  be  made  between 
citizens  of  the  state  of  Kansas  and  the  citi- 


zens of  other  states  and  territories  of  the 
United  States  in  reference  to  the  purchase, 
enjoyment  or  descent  of  property.  The  right 
of  aliens  in  reference  to  the  purchase,  «iJoy- 
ment  or  descent  of  property  may  be  regu- 
lated by  law."  At  that  time  the  word  "regu- 
Uite"  had  been  given  a  definite  legal  mean- 
ing In  this  state:  "This  court  has  held  in 
City  of  Emporia  v.  Volmer,  12  Kan.  630, 
that  the  words  'restraint'  and  'regulate*  are 
not  synonymous  with  *prohiblt' "  Stebbhis 
V.  Mayer,  38  Kan.  573,  577,  16  Pac.  745.  So 
In  the  case  of  Wuester  v.  Folln,  60  Kan.  334, 
339,  56  Pac.  490,  401,  it  was  said:  "It  will 
be  observed  that  section  17  of  the  Bill  of 
Rights,  as  amended  In  1888>  does  not  probiUt 
the  taking  or  holding  of  lands  by  aliens,  but 
only  iHTOvides  that  their  rights  In  that  respect 
be  regulated  by  law.  The  act  of  1891  under- 
takes  to  regulate  the  rights  of  aliens  in  refer- 
ence to  the  purchase,  enjoyment,  or  descmt 
of  real  property  in  Kansas."  And  in  har- 
mony with  this  theory  of  the  constltational 
amendment  the  case  of  Investment  Ca  v. 
Trust  Co.,  68  Kan.  50,  53,  68  Pac  1080,  1000, 
was  decided.  In  which  it  was  said:  "Th«? 
entire  act  must  be  read  together,  and  from  it 
we  deduce  the  conclusion  that  the  title  which 
was  or  should  become  vested  in  the  alien  was 
liable  to  be  defeated  at  the  instance  <^  the 
state  by  an  acticm  in  its  name  only:  that,  if 
the  state  elected  to  waive  a  forfeiture  by 
neglecting  to  bring  an  action  therefor,  the 
alien  would  continue  to  hold  and  ^oy  the 
real  estate;  that  the  question  of  the  power 
of  such  alien  to  take  and  hold  such  title 
could  not  be  raised  by  a  private  Individual. 
This,  Indeed,  was  the  rule  at  c(»nmon  law." 
The  controUhig  considerations  mentioned 
above  were  not  available  to  the  Supremo 
Court  of  Illinois  in  the  case  of  Wunderle  v. 
Wunderle.  144  111.  40,  33  N.  E.  195,  19  L.  R. 
A.  8*,  relied  upon  by  the  Intervener.  Henco 
that  decision  is  not  an  authority,  and  the 
rule  announced  in  the  case  of  Investment  Co. 
V.  Trust  Co.  will  be  adhered  to.  This  being 
the  law,  James  O'Toole  took  a  title  under 
the  deed  from  Mark  Madden  forfeitable  only 
at  the  Instance  of  the  state,  and  upon  for- 
feiture the  heirs  of  Maris  Madden  were  es- 
topped by  the  covenants  of  his  warranty  deed 
from  claiming  any  title  to  the  land.  In  the 
suit  between  the  guardian  of  O'Toole  and 
Terrence  J.  Madden  the  latter  was  neces- 
sarily adjudged  to  take  nothing  as  an  heir, 
since  all  his  claims  were  denied.  Title  of 
that  origin  and  quality  was  decided  to  be  as 
valueless  as  O'Toole's  deed.  The  purchase 
of  other  fractions  of  title  affected  with  the 
same  taint  could  not  improve  his  right  Bat 
O'Toole  was  likewise  denied  relief.  There- 
fore neither  one  can  contest  with  the  oQket 
over  the  proceeds  of  the  sale  of  this  land. 
The  state,  howevw,  was  not  a  party  to  that 
suit.  It  would  not  have  been  ccmcluded  by 
the  Judgment  rendered  in  that  action  if  it 
had  been  decided  that  one  of  the  parties  had 
an  incontestable  right  to  the  land,  and  it  is 
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State  took  possession  ot  the  land  to  sell  It, 
and  to  bold  the  proceeds  for  the  true  owner, 
who,  under  the  statute,  the  court  must  as- 
certain, parties  had  the  right  to  present  their 
claims  against  the  state,  even  though  they 
could  not  recover  from  each  other. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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In  re  NOLAN. 


(Supreme  Court  of  Kansas.    March  12,  1904.) 

BUROLARTf— SENTENCE. 

1.  The  petitioner  was  tried  upon  an  informa- 
tion wUcn  charged  him  with  burglary  in  the 
second  degree.  He  was  found  "guilty  as  char- 
ged in  the  Information."  Under  such  informa- 
tion, he  might  properly  have  been  found  guilty 
of  a  degree  less  than  the  second.  He  was  sen- 
tenced and  committed  by  the  court  to  the  In- 
dustrial Reformatory  for  an  indeterminate 
term,  as  provided  by  law,  where  he  is  now  be- 
ing held  as  though  he  had  been  specifically 
found  guilty  of  burglary  in  the  second  degree, 
and  sentenced  for  a  term  as  long  as  is  i>ermissi- 
ble  for  that  offense.  Held  that,  while  such 
sentence  may  be  irregular,  it  is  not  void,  and 
its  irregularity  will  not  avail  to  procure  peti- 
tioner's discharge  on  a  writ  of  habeas  corpus 
from  the  commitment  thereunder. 

(Syllabus  by  the  Court.) 

Application  of  James  Nolan  for  a  writ  of 
habeas  corpus.    Writ  denied. 

Hale  &  Maher,  for  petitioner.  0.  C.  Cole- 
man, Atty.  Gen.,  for  respondent. 

CUNNINGHAM,  J.  The  petitioner  seeks 
by  this  original  proceeding  to  be  discharged 
from  his  confinement  in  the  Kansas  State 
Industrial  Reformatory.  He  was  proceeded 
against  in  the  district  court  of  Wyandotte 
county  by  information  charging  him  with 
burglary  in  the  second  degree  and  larceny. 
Upon  his  trial  the  jury  returned  a  verdict  in 
the  following  language:  "We  find  the  de- 
fendant guilty  of  burglary  and  larceny,  as 
charged  in  the  information,  and  we 'find  the 
value  of  the  property  taken  to  be  worth  f  12." 
Thereafter  the  court  sentenced  him  to  con- 
finement in  the  Kansas  State  Industrial  Re- 
formatory, there  to  remain  until  discharged 
by  law.  The  statute  then  and  now  provides 
for  such  a  sentence,  and  that  the  court  or- 
dering it  shall  not  fix  the  limit  or  duration 
of  the  imprisonment,  the  time  of  which  Is 
to  be  determined  by  the  managers  of  the 
reformatory  as  authorized  by  law,  which 
time  shall  not  exceed  the  maximum  term  of 
imprisonment  provided  for  the  crime  of 
TTtilcb  the  prisoner  was  convicted,  which  in 
this  case  was  10  years.  The  petitioner  is  now 
being  held  as  thongh  he  had  been  found 
guilty  of  burglary  in  the  second  degree,  and 
eonM  lawfully  be  Imprisoned  for  the  maxi- 
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sarily  included  in  the  crime  charged  the  les- 
ser degrees  of  burglary  and  larceny,  when 
the  Jury  returned  a  verdict  tliat  he  was  guilty 
as  charged,  that  verdict  was  so  Indefinite 
and  uncertain.  In  not  stating  the  degree  of 
which  he  was  found  guilty,  that  it  was  in- 
sufficient to  warrant  any  Judgment  or  sen- 
tence, and  therefore  that  his  imprisonment 
under  the  sentence  pronounced  is  void,  a 
commitment  thereunder  being  no  sufllclent 
warrant  upon  which  to  hold  him.  This  con- 
tention, stated  in  the  language  of  petition- 
er's brief.  Is:  "That  the  Judgment  and  sen- 
tence of  the  district  court  of  Wyandotte  coun- 
ty, by  virtue  of  which  the  respondents  pre- 
tend to  hold  him,  is  so  indefinite  and  nncer- 
tain  as  to  the  facts  of  wliich  he  was  convict- 
ed and  sentenced  as  to  make  It  void,  as'  no 
one  could  determine  as  to  when,  under  the 
law,  petitioner's  term  of  Imprisonment  would 
exphre."  This  view  Is  energetically  urged, 
and,  at  great  length,  sustained  by  the  quo- 
tation of  numerous  authorities  from  other 
states  than  our  own.  Whether  these  deci- 
sions were  made  imder  statutes  like  our 
own,  we  are  unable  to  say.  Section  671  of 
the  Code  of  Civil  Procedure  (section  S167, 
Gen.  St  1901)  provides:  "No  court  or  judge 
shall  inquire  Into  the  legality  of  any  Judg- 
ment or  process  whereby  the  party  Is  in  cus- 
tody or  discbarge  him  when  the  term  of 
commitment  has  not  expired.  In  either  of  the 
cases  following:  •  •  •  second,  upon  any 
process  issued  upon  any  final  Judgment  of 
a  court  of  competent  Jurisdiction."  In  this 
state  the  writ  of  habeas  corpus  is  not  de- 
signed as  a  proceeding  to  review  the  mere 
errors  of  trial  courts.  We  may  grant  that 
the  rendition  of  the  Judgment  upon  the  ver- 
dict was  an  Irregularity  of  which  the  peti- 
tioner might  have  availed  himself  on  appeal  - 
—such  having  been  the  holding  of  this  court 
in  several  cases— but  that  it  was  and  is  whol- 
ly void  we  cannot  admit;  and,  unless  void, 
we  may  not  Inquire  Into  the  legality  of  the 
petitioner's  detention  thereunder  In  this  col- 
lateral manner.  The  case  In  re  Black,  52 
Kan.  64,  34  Pac.  414,  39  Am.  St.  Rep.  331.  ir 
exactly  in  point  The  court  there  said:  "We 
think  the  record  in  this  case  shows  that  the 
district  court  regarded  the  verdict  as  a  ver- 
dict of  guilty  of  burglary  in  the  first  degree, 
and  ixvceeded  to  sentence  the  defendant 
accordingly.  In  doing  so,  the  court  acted 
Judicially,  and  Judicially  determined  the  ef- 
fect of  the  verdict.  If  the  court  erred,  the 
defendant  had  bis  remedy  by  appeal.  He 
neglected  to  avail  himself  of  that  right  We 
do  not  think  he  can  now  obtain  his  discbarge 
from  custody  because  ot  an  erroneous  deci- 
sion of  the  court  as  to  the  force  and  effect 
of  the  verdict"  Following  this  case,  we 
must  deny  the  writ  AH  the  Justices  odd- 
curring. 
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CITY  OF  ASSABIA  t.  WBaJLS. 
(Supreme  Court  ot  Kansas.    March  12,  1904.) 

INTOXICATING    LIQU0R3-ORDINANCB- 
VALIDITY. 

1.  Where  the  Legislature  has  in  express  terms 
conferred  upon  municipalities  power  to  pass 
and  enforce  ordinances  for  the  regulation  and 
sale  of  intoxicating  liquors,  therein  prescribing 
what  shall  constitute  the  penalty  for  a  viola- 
tion thereof,  an  ordinance  of  a  city,  passed  for 
the  regulation  and  sale  of  intoxicating  liquors, 
failing  to  prescribe  penalties  within  the  limits 
tixod  by  the  Legislature,  is  void,  and  cannot  be 
enforced. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Conrt,  Valine  County; 
R.  R.  Rees,  Judge. 

W.  D.  Wells  was  convicted  of  TloIatIng  a 
city  ordinance,  and  from  the  judgment  of  the 
district  court  affirming  the  same  on  appeal, 
he  appeals.     Reversed. 

David  Ritchie,  for  appellant  Z.  C.  MUU- 
kln,  for  appellee. 

ATKINSON,  J.  On  July  29,  1903,  a  com- 
plaint vras  filed  In  the  police  court  of  the 
city  of  Assaria,  a  city  of  the  third  class, 
charging  W.  D.  Wells  In  two  counts  with 
selling  intoxicating  liquors,  and  in  the  third 
count  with  maintaining  and  keeping  a  nui- 
sance, in  violation  of  an  ordinance  6f  said 
city.  In  the  police  court  he  was  found  guilty 
on  all  three  counts,  and  fined  $50  on  each. 
From  this  Judgment  of  the  police  court  he 
appealed  to  the  district  court  of  Saline  coun- 
ty. In  the  district  court  he  was  found  guilty 
on  the  first  and  third  counts  of  the  complaint, 
and  was  sentenced  to  pay  a  fine  of  $100  and 
be  Imprisoned  30  days  on  each  count.  From 
this  Judgment  of  the  district  court  appellant 
prosecuted  an  appeal  to  this  court 

The  complaint  charged  a  violation  of  Ordi- 
nance No.  40  of  the  city  of  Assaria,  entitled 
"An  ordinance  to  prohibit  the  sale  ot  intox- 
icating liquors  and  to  prohibit  and  suppress 
places  where  intoxicating  liquors  are  sold." 
This  ordinance  was  passed  by  the  mayor  and 
council  and  became-  effective  In  January, 
1809.  Section  7  of  said  ordinance  provided 
that  any  person  violating  any  of  Its  provi- 
sions should  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  be  fined  in  any 
sum  not  more  than  $100  or  by  imprisonment 
not  exceeding  30  days,  or  by  both  such  fine 
and  imprisonment.  In  1901  the  Legislature 
on.icted  chapter  232,  entitled  "An  act  relat- 
ing to  the  sale  of  intoxicating  liquors  and  the 
suppression  of  places  where  such  liquors  are 
sold  or  used  or  kept  for  sale  or  used  con- 
trary to  law."  Section  7  of  said  chapter  232 
reads:  "Cities  of  the  first,  second  and  third 
classes  may  provide  by  ordinance  for  the  pro- 
hibition of  the  sale  of  intoxicating  liquors 
contrary  to  law  and  the  suppression  of  com- 
mon nuisances  as  hereinbefore  defined,  and 
for  the  search  of  premises  where  such  com- 
mon nuisances  are  maintained,  and  the  sei- 
zure and  destruction  of  all  Intoxicating  liq- 


uor, bottles,  glasses,  kegs,  pumps,  bars  and 
other  property  used  in  maintaining  the  same. 
Such  ordinances  may  be  enforced  by  Impos- 
ing as  a  penalty  for  the  violation  of  the 
same,  a  fine  of  not  less  than  oue-hnndred 
dollars  nor  more  than  five-hundred  dollars, 
and  imprisonment  for  not  less  than  thirty 
days  nor  more  than  six  months  for  each  of- 
fense, and  payment  of  the  costs,  and  shall 
provide  for  commitment  until  fine  and  costs 
are  paid.  •  •  •"  Upon  the  trial  of  the 
case  in  both  the  police  court  and  the  dis- 
trict court  defendant  challenged  the  validity 
of  said  Ordinance  No.  ^,  because  the  pen- 
alty prescribed  by  said  section  7  of  the  or- 
dinance did  not  come  within  the  requirements 
of  said  section  7,  c.  232  (section  2499,  Gen. 
St  1901).  The  only  authority  of  the  city  of 
Assaria,  a  city  of  the  third  class,  for  pre- 
scribing penalties  for  the  violation  of  an  or- 
dinance at  the  time  said  Ordinance  No.  49 
was  passed,  was  section  86,  c.  38,  art  5,  Gen. 
St  1807,  being  section  1145,  Gen.  St  1901. 
So  much  of  said  section  S6  as  is  necessary 
to  be  here  considered  reads:  "For  any  pur- 
pose or  purposes  mentioned  in  this  article 
the  council  shall  have  power  to  enact 
•  •  •  and  to  enforce  all  ordinances,  by 
infilcting  fines,  forfeitures  and  penalties  upon 
Inhabitants  or  other  persons  for  the  viola- 
tion thereof,  not  exceeding  one-hundred  dol- 
lars for  any  one  offense."  Prior  to  the  en- 
actment of  chapter  232  of  the  Laws  of  1901 
there  bad  been  no  power  in  express  terms 
given  to  municipalities  to  pass  and  enforce 
ordinances  regulating  the  sale  and  handling 
of  intoxicating  liquors.  The  fact  that  the 
state  had  made  provision  prohibiting  and  re- 
stricting the  liquor  tratflc,  and  had  not  in 
express  terms  made  like  provision  for  cities, 
has  been  by  this  court  held  not  to  prevent 
muuicipalities  from  passing  and  enforcing  or- 
dinances for  the  control  of  the  traffic  within 
the  limits  of  the  same.  In  re  Thomas.  Pe- 
titioner, 53  Kan.  Cu9,  37  Pac.  171,  and  cases 
cited.  The  authority  then  for  the  passage 
and  enforcement  of  such  ordinances  by  cities 
was  the  general  welfare  clause  of  the  munlc^ 
ipal  charter  (Monroe  v.  City  of  Lawrence,  44 
Kan.  607,  24  Pac.  1113,  10  L.  R.  A.  520.  City 
of  Topeka  v.  Myers,  34  Kan.  500,  8  Pac.  728, 
and  Franklin  v.  Westfall,  27  Kan.  614),  and 
the  authority  then  for  imposing  penalties  for 
their  violation  in  cities  of  the  third  class  was 
said  section  86  (section  1145,  Gen.  St.  1901). 
The  passage  of  the  act  of  1901  conferred 
express  authority  upon  cities  to  regulate  the 
liquor  traffic.  Ordinances  thereafter  passed 
and  ordinances  thereafter  sought  to  be  en- 
forced by  municipalities  to  regulate  this  traf- 
fic must  conform  to  said  act  and  be  not  in 
confilct  therewith.  It  is  apparent  that  the 
purpose  of  the  Legislature  in  conferring  the 
express  authtwlty  upon  municipalities  ex- 
pressed in  section  7  of  said  chapter  232 
was  to  require  a  more  vlgM^ns  punishment 
of  the  violators  of  the  prohibitory  law  than 
was  generally  being  administered  in  the  mu- 
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municlpalitleg  pow&e  to  pass  and  enforce  or- 
dinances for  the  regalatlon  and  sale  of  in- 
toxicating liquors,  therein  prescribing  what 
shall  constitute  the  penalties  for  a  violation 
thereof,  an  ordinance  of  a  city,  passed  for  the 
regulation  and  sale  of  intoxicating  liquors, 
falling  to  prescrilje  penalties  within  the  limits 
fixed  by  the  Legislature  is  void,  and  cannot  be 
enforced.  The  maximum  punishment  author- 
ized by  said  section  86  (section  1145,  Gen.  St 
1901)  is  1100  fine,  with  no  minimum  punish- 
ment expressed,  and  no  imprisonment  pro- 
vided. The  maximum  punishment  author- 
ized by  said  section  7  of.  chapter  232  (section 
2499,  Gen.  St.  1901)  is  ?oOO  fine  and  impris- 
onment for  six  months,  the  minimum  pun- 
ishment being  $100  fine  and  Imprisonment 
for  thirty  days.  The  maximum  punishment 
authorized  by  said  Ordinance  No.  49  is  $100 
fine,  or  imprisonment  not  exceeding  30  days, 
or  both  such  fine  and  imprisonment,  and 
with  no  minimum  punishment  expressed. 

It  follows  that  said  ordinance  Is  void,  and 
the  Judgment  of  the  court  below  is  reversed. 
All  the  Justices  concurring. 


<C8  Kan.  734) 

JOHN  8.  BRITTAIN  DRY  GOODS  CO.  v. 
BERTENSHAW. 
(Supreme  Court  of  Kansas.     March  12,  1904.) 
BANKRUPTCY— ILLEX3AL  PREFERENCE. 
1.  In  on  action  by  a  trustee  in  bankruptcy  to 
recover  baclc  from  a   creditor  a   partial   pay- 
ment of  its  claim  made  by  a  debtor  within  four 
months  preceding  the  time  the  latter  was  ad- 
judged a  bankrupt,  the  jury  found  that  the  pay- 
ment did  not  enable  the  creditor  to  obtain  a 
greater  percentage  of  its  debt  than  the  banlc- 
nipt  was  able  to  pay  to  his  other  creditors. 
Held,  that  there  was  no  illegal  preference,  with- 
in the  meaning  of  the  bankrupt  law. 

(Syllabus. by  the  Court.) 

Error  from  District  Court,  Montgomery 
County;  Thos.  J.  Flannelly,  Judge. 

Action  by  John  Bertenshaw,  trustee, 
against  the  John  S.  Brlttaln  Dry  Goods  Com- 
pany. Judgment  for  plaintift.  Defendant 
brings  error.    Reversed. 

J.  B.  Ziegler,  for  plaintiff  in  error.  F.  J. 
Fritch,  for  defendant  in  error. 

SMITH,  J.  About  March  6,  1899,  Ridge- 
way  &  Co.,  who  were  conducting  a  general 
store,  sold  their  stock  of  merchandise  to  one 
Meeker  for  $3,000.  The  firm  owed  about 
$3,900  at  the  time  to  general  creditors,  and, 
among  others,  was  indebted  to  plaintiff  in 
error  in  the  sum  of  $900.  In  a  few  days 
after  the  sale,  Rldgeway  &  Co.  paid  the  John 
S.  Brlttaln  Dry  Goods  Company  $366.50  on 
their  claim.  On  June  10,  1899,  Rldgeway  & 
Co.  were  declared  bankrupts.  This  was  an 
action  by  Bertenshaw,  the  trustee  in  the 
bankruptcy  proceedings,  to  recover  back  the 
payment  made  to  plaintiffs  in  error,  on  the 
ground  that  It  was  a  preference.    In  answer 


the  stock  of  goods,  the  latter  firm  did  not 
have  money  and  property  enough  to  pay  all 
of  their  Indebtedness  In  full.  They  also  found 
that  the  payment  luade  by  Rldgeway  &  Co. 
to  plaintiff  in  error  did  not  enable  the  latter 
to  obtain  a  greater  percentage  of  Its  debt 
than  Rldgeway  &  Co.  were  able  to  pay  to 
their  other  creditors.  The  trustee  recovered 
a  Judgment  in  the  court  below,  of  which 
plaintiff  in  error  complains. 

Subdivisions  "a"  and  "b"  of  section  60  of 
the  bankruptcy  act  of  1898  (Act  July  1,  1898, 
c.  541,  30  Stat.  562  [U.  S.  Comp.  St  1901,  p. 
3445])  read:  "(a)  A  person  shall  be  deemed 
to  have  given  a  preference  If,  being  Insol- 
vent, he  has  procured  or  suffered  a  Judgment 
to  be  entered  against  himself  In  favor  of  any 
person,  or  made  a  transfer  of  any  of  his 
property,  and  the  effect  of  the  enforcement 
of  such  Judgment  or  transfer  will  be  to  en- 
able any  one  of  his  creditors  to  obtain  a 
greater  percentage  of  his  debt  than  any  other 
of  such  creditors  of  the  same  class,  (b)  If  a 
bankrupt  shall  have  given  a  preference  with- 
in four  months  before  the  filing  of  a  petition, 
or  after  the  filing  of  the  petition  and  before 
the  adjudication,  and  the  person  receiving  it 
or  to  be  benefited  thereby,  or  his  agent  act- 
ing therein,  shall  have  had  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give 
a  preference,  It  shall  be  voidable  by  the  trus- 
tee, and  he  may  recover  the  property  or  its 
value  from  such  person."  A  person  is  deem- 
ed to  be  insolvent,  within  the  meaning  of  the 
bankruptcy  act  when  the  aggregate  of  his 
present  property  "shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  bis  debts." 
A  payment  of  money  has  been  held  to  be 
included  within 'the  words  "transfer  of  prop- 
erty," used  in  section  60a.  Pirle  v.  Chicago 
Title  &  Trust  Company,  182  U.  S.  438,  21 
Sup.  Ct  906,  45  L.  Ed.  1171.  The  question 
involved  is  whether  a  part  payment  to  the 
Brlttaln  Dry  Goods  Company  of  its  claim 
was  a  preference,  when  by  the  receipt  of  the 
amount  It  did  not  get  a  larger  percentage  of 
Ite  debt  than  the  debtors  were  able  to  pay 
to  their  other  creditcH-s.  The  language  of  the 
bankruptcy  act  defining  a  preference  answers 
the  question  In  the  negative.  The  theory  of 
the  national  bankrupt  law  is  to  secure  a  dis- 
tribution of  the  debtor's  property  among  the 
creditors  ratably  and  In  proportion  to  their 
respective  claims.  If  the  Insolvent  debtor 
himself  should  make  such  distribution  of  his 
assets,  the  creditors  receiving  their  equitable 
shares  ought  not  to  be  required  to  restore  to 
the  trustee  in  bankruptcy  what  they  have 
received,  in  order  that  it  may  be  repaid  to 
them  again,  less  the  cost  of  administering 
the  trust  The  end  and  aim  of  the  bankrupt 
law  is  to  secure  payment  to  creditors  of  an 
equal  percentage  of  their  claims.  If  the  in- 
solvent person  does  this,  we  can  see  no  rea- 
son why  Ills  creditors  should  contribute  to 
pay  the  expenses  of  bankruptcy  proceedings 


erence,  for  It  was  clearly  shown  tbat  the 
debtor's  assets  were  insufficient  to  satisfy 
all  they  owed.  Johnson  v.  Wald,  93  Fed. 
040,  35  C.  C.  A.  522.  There  waa  a  finding 
that  the  payment  to  defendant  below  preTcnt- 
ed  the  remaining  creditors  from  securing  pay- 
ment of  their  claims  against  Ridgeway  & 
Co.,  but,  in  the  light  of  other  answers  of  the 
Jwry,  this  means  that  the  payment  bad  the 
effect  to  prevent  a  payment  in  full  to  other 
creditors.  In  the  case  of  Pepperdine  v.  Bank, 
S4  Mo.  App.  234,  242,  cited  and  relied  upon 
by  counsel  for  defendant  in  error,  the  prin- 
ciple was  recognized  that  if  the  debtor  mak- 
ing the  payment  bad  paid,  or  made  provision 
to  pay,  other  creditors  a  proportionable 
amount,  the  transaction  was  not  a  prefer- 
ence. It  Is  essential  to  a  recovery  in  cases 
of  this  kind  that  the  effect  of  the  payment 
was  to  enable  one  creditor  to  obtain  a  greater 
percentage  of  his  debt  than  other  creditors 
of  the  same  class.  In  re  Hapgood,  2  Lowell, 
200,  Fed.  Cas.  No.  6,044;  Peterson  v.  Nash 
Bros.,  112  Fed.  311,  314,  50  C.  C.  A.  260,  55 
L.  R.  A.  344;  Collier  on  Bankruptcy  (3d  Ed.) 
p.  342;  Luby  on  Bankruptcy,  p.  110,  and 
note.  The  Jury  found  that  the  payment  of 
plaintiffs  in  error  of  a  part  of  their  demand 
did  not  have  such  effect.  There  is  no  ques- 
tion of  the  burden  of  proof  involved,  as  was 
the  case  in  Baden  y.  Bertensbaw,  67  Kan. 
— ,  74  Pac.  63». 

The  judgment  of  the  court  below  will  be 
reversed,  and,  if  defendant  below  move  for 
judgment  in  its  favor,  its  application  should 
be  granted.    All  the  Justices  concurring; 


(6S  Kan.  70) 

SIGEL-CAMPION  LIVE  STOCK  COMMIS- 
SION CO.  V.  HA8T0N  et  al. 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

HUSBAND  AND  WIPB-NOTK  OB"  W1FB-C0N8ID- 
BRATION— DIVERSION— FOREIGN  CORPO- 
RATIONS—ACTION BY. 

1.  If  a  wife  place  in  circulation  her  note,  se- 
cured by  a  mortgage  on  her  land,  for  the  pur- 
pose of  procuring  the  satisfaction  of  her  bus- 
band's  debt,  which  object  is  attained,  the  ad- 
vantage he  derives  from  the  transaction  Is  a 
consideration  to  her. 

2.  If,  in  such  a  case,  the  note  and  mortgage 
be  given  for  the  purpose  of  procuring  funds  to 
be  paid  by  the  mortgagee  to  the  creditor  in 
satisfaction  of  the  debt,  it  will  not  constitiite 
a  diversion  of  the  securities  from  their  orig- 
inal purpose  if  the  creditor  takes  them  by  in- 
dorsement and  assignment  from  the  mortgagee 
in  lieu  of  the  funds  themselves. 

3.  Isolated,  independent  transactions  in  this 
state  incidentally  necessary  to  the  business  of  a 
foreign  corporation,  conducted  at  its  domicile, 
fully  completed  before  action  commenced,  will 
not  prevent  recovery  in  the  courts  of  this  state 
by  such  corporation  under  section  1283,  Gen. 
St.  1001,  when  no  repetition  of  suck  acts  is  in 
contemplation,  and  the  territory  of  the  state 
is  not  being  made  the  baSis  of  operations  for 
the  conduct  of  any  part  of  the  corporation'; 
business  at  the  time  the  suit  is  begun. 

(Syllabus  by  the  Court.) 


(Commission  Comi>any  against  James  Hast(« 
and  others.  From  a  judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed  In  part 

Prigg  &  Williams,  for  plaintiff  in  error. 
Geo.  A.  Vandeveer  and  P.  L.  Martin,  for  de- 
fendants in  error. 

BURCU,  J.  Upon  February  20,  1901,  tbe 
Sigel-Campion  Live. Stock  Commission  Com- 
pany, a  .coriwratlon  of  the  state  of  Colorado, 
commenced  an  action  to  foreclose  a  mortgage 
given  by  James  Haston  and  Mary  J.  Hasten, 
his  wife,  to  the  Schirmer  Insurance  &  Invest- 
ment Company,  and  assigned  to  tbe  plaintiff. 
Various  parties  were  made  defendants. 
Mary  J.  Haston  answered,  claiming  part  of 
tbe  land  as  her  own;  claiming  tbat  the  mort- 
gage and  tbe  note  it  secured  were  accom- 
modation paper;  tbat  she  was  a  surety  of 
her  husband;  tbat  she  received  no  consid- 
eration for  executing  the  paper;  that  no  con- 
sideration passed  for  the  assignment  of  tbe 
paper  by  the  payee  to  the  plaintiff;  that  the 
mortgage  was  void  under  the  bankruptcy 
law;  that  a  conveyance  of  a  part  of  the  land 
by  her  to  J.  M.  English,  one  of  the  defend- 
ants, was  void;  and  that  the  plaintiff  had  no 
right  to  recover,  on  account  of  failure  to  com- 
ply with  the  corporation  laws  of  this  state. 
Howard  S.  Liewis  answered  as  trustee  in 
bankruptcy  of  James  Haston,  claiming  tbe 
note  and  'mortgage  to  be  v<rid  under  tbe 
bankruptcy  law,  charging  the  English  trans- 
fer to  be  void,  and  impeaching  the  right  of 
plaintiff  to  recover,  as  a  foreign  corporation 
which  had  not  complied  with  the  law  reg- 
ulating its  right  to  do  business  in  this  state. 
James  Haston  adopted  the  answer  of  his  wife 
and  Lewis,  trustee,  and  pleaded  bis  discbarge 
in  bankruptcy.  The  Elmore-CJooper  Live 
Stock  Commission  Company  and  the  Sattley 
Manufacturing  (X)mpany,  Judgment  creditors^ 
set  up  liens  upon  the  land.  English  made  de- 
fault At  the  conclusion  of  a  trial,  findings 
of  fact  were  made,  and  upon  them  judgment 
was  rendered  for  the  plaintiff,  foreclosing 
the  mortgage  against  tbe  land  of  James  Has- 
ton, but  releasing  the  land  of  Mary  Haston 
from  its  lien.  After  the  satisfaction  of  tbe 
plaintiff's  lien,  tbe  balance  of  the  proceeds 
of  the  sale  of  James  Haston's  land.  If  any. 
was  to  be  paid  to  Lewis,  trustee.  The  deed 
to  English  was  set  aside,  and  judgment  cred- 
itors were  given  first  liens  upon  Mary  J. 
Haston's  land.  The  plaintiff  asks  for  a  re- 
versal of  so  much  of  the  Judgment  as  denies 
it  a  first  Hen  upon  Mary  J.  Haston's  land. 
and  the  trustee  in  bankruptcy  asks  for  a  re- 
versal of  so  much  of  the  judgment  as  en- 
forces the  mortgage  again^  James  Haston's 
land. 

The  right  of  the  plaintiff  to  recover  against 
Mary  J.  Haston  is  clear,  unless  she  can  im- 
peecb  the  acquisition  of  title  to  the  note  and 


understood  rule,  only  the  findings  of  fact  and 
uucontroverted  allegations  in  the  pleadings 
can  be  considered.  Shuler  v.  Lasbborn  (Kan.) 
74  Pac.  2&t. 

In  April,  1900,  James  Uaston  agreed  with 
the  plaintiff  and  the  Schirmer  Insurance  & 
Investment  Company  to  execute  a  mortgage 
upon  his  ovrn  and  his  wife's  land  to  the 
Schirmer  Insurance  &  Investment  Company 
for  a  loan  of' $10,000,  out  of  the  proceeds  of 
which  the  plaintiff  was  to  receive  certain 
sums  of  money  then  due  to  it  from  James 
Haston,  and  be  repaid  other  moneys,  which 
it  agreed  to  advance  to  James  Haston  to  pay 
for  feeding  cattle.  Afterward  it  Ivas  agreed 
between  James  Haston  and  the  plalntifF  that 
the  amount  of  the  advancements  should  be 
increased  In  order  to  pay  judgment  and  other 
liens  against  the  land,  and  to  purchase  other 
real  estate  to  be  included  in  the  mortgage, 
and  the  amount  of  the  mortgage  was  Increas- 
ed to  $15,000  for  these  purposes.  At  the  date 
of  these  negotiations,  James  Haston  was  in- 
debted to  the  plaintifF  In  a  considerable  smn. 
Before  the  execution  and  delivery  of  the  note 
and  mortgage,  which  were  delayed  for  some 
'  months,  the  plaintiff  paid  out,  according  to 
agreement,  for  the  items  specified,  sums  of 
money  sufficient  to  make  up  the  full  amount 
of  $15,000.  After  their  execution  the  note 
was  indorsed,  and  the  mortgage  was  assigned 
by  the  payee  to  the  plaintiff.  The  payee 
paid  nothing  to  the  Hastons  for  the  paper, 
and  the  plaintiff  paid  the  payee  nothing  for 
it.  This  fact  the  court  expressed  in  the  form 
of  a  legal  conclusion  relating  to  considera- 
tion, which  would  be  incorrect  as  a  matter  of 
law.  Taken  as  a  statement  of  fact,  however. 
It  is  clear  and  correct.  Mary  J.  Haston  was 
not  originally  a  party  to  James  Haston's 
agreement  to  give  the  mortgage,  nor  to  the 
subsequent  modifications  of  that  agreement, 
increasing  the  amount  to  lie  advanced  and 
to  be  secured,  but  the  court  expressly  found 
that  she  was  surety  for  her  husband. 

From  this  state  of  facts,  it  is  plain  that 
the  plaintiffs  advancement  of  money  to 
James  Haston  was  for  a  temporary  purpose 
only,  and  that  it  was  to  be  repaid  as  soon  as 
the  mortgage  loan  could  be  arranged.  After 
the  advancements  bad  been  made,  be  was 
indebted  to  the  plaintiff  on  account  In  the 
sum  of  $15,000  for  money  had  and  received. 
In  order  to  enable  her  husband  to  satisfy 
his  obligation  to  repay  the  plaintiff  this  mon- 
ey, and  for  her  husband's  benefit  and  accom- 
modation in  that  regard,  she  placed  in  circu- 
lation her  note,  secnred  by  a  mortgage  on 
her  land.  This  she  had  a  right  to  do,  and 
the  benefit  be  derived  from  the  transaction 
was  sufficient  consideration  to  her.  7  Cyc. 
723. 

By  means  of  this  note  and  mortgage, 
James  Haston's  debt  to  the  plaintiff  was 
paid.  His  immediate  liability  for  the  repay- 
ment of  the  money  he  had  received  was  as 
effectually  satisfied  and  discharged  as  if  the 


had  paid  the  plaintiff  in  cusb.  It  was  not  iu 
contemplation  of  the  parties  that  the  Schir- 
mer Insurance  &  Investment  Company  should 
pay  any  money  whatever  to  James  or  Mary 
J.  Haston.-  It  was  simply  to  satisfy  James 
Haston's  debt  to  the  plaintiff.  How  this  debt 
was  paid,  if  in  fact  it  were  paid,  was  of  no 
concern  to  Mary  J.  Haston.  If,  in  lieu  of 
cash,  the  plaintiff  were  willing  to  accept  the 
securities  themselves,  she  had  no  right  to 
complain.  No  restrictions  upon  the  use  of 
the  paper  as  a  means  of  securing  the  pay- 
ment of  her  husband's  debt  appear.  The 
indorsement  of  the  note  and  assignment  of 
the  mortgage  by  the  payee  and  mortgagee 
accomplished  that  purpose.  The  change  In 
the  plaintiff's  situation  made  it  a  holder  for 
value.  Its  knowledge  of  the  suretyship  rela- 
tion between  Mary  J.  Haston  and  her  hus- 
band could  not  affect  the  plaintUTs  right  to 
recover.  7  Cyc.  725,  947.  The  transaction 
was  free  from  fraud,  and  she  is  legally 
bound. 

The  findings  of  fact  relating  to  the  valid- 
ity of  the  mortgage  sued  on,  under  the  bank- 
ruptcy law,  fail  to  show  that  its  execution 
and  enforcement  would  have  the  effect  of 
enabling  the  plaintiff  to  obtain  a  greater ' 
percentage  of  his  debt  than  any  other  cred- 
itor of  the  same  class.  In  this  respect  the 
case  is  analogous  to  that  of  Baden  v.  Ber- 
tenshaw  (Kan.)  74  Pac.  639,  and  Brlttaln  v. 
Bertenshaw  (Just  decided)  75  Pac.  1027;  and 
the  relief  prayed  for  in  the  cross-petition  in 
error  of  Lewis,  trustee,  on  account  of  a  sup- 
posed preference  given  the  plaintiff,  must  be 
denied  for  want  of  sufficient  facts  to  support 
It 

Regarding  the  right  of  the  plaintiff  to  bring 
suit,  the  court  found  as  follows:  "That  prior 
to  August  1,  1800,  the  defendant  James  Has- 
ton and  the  plaintiff  were  engaged  in  the 
cattle  business,  as  partners,  in  the  state  of 
Kansas;  that  their  mode  of  business  was  for 
the  defendant  James  Haston  to  execute  mort- 
gages to  the  plaintiff  for  the  purchase  price 
of  all  cattle  that  were  turned  in,  and  that 
they  WM'e  engaged  In  business  as  partners 
up  to  that  time:  that  i^nce  August  1,  1899, 
the  plaintiff  has  not  been  in  partnership  with 
the  defendant  James  Haston,  but  that,  on 
different  occasions  since  said  date,  plaintiff 
has  purchased  notes  and  chattel  mortgages, 
and  renewals  thereof,  and  sent  the  same  to 
James  Haston,  who  signed  the  same  in  the 
state  of  Kansas,  and,  at  the  request  of  plain- 
tiff, had  the  same  filed  of  record  In  differenf 
counties  in  Kansas  where  the  defendant 
lives,  and  where  the  cattle  were  located,  but 
that  the  notes  secured  by  said  mortgages 
were  payable  to  the  plaintiff  at  their  offices 
In  Denver,  Colorado."  In  Thomas  v.  Reming- 
ton Paper  Co.  (Kan.)  73  Pac.  909,  it  was 
said:  "In  order  to  invoke  the  application 
against  a  foreign  corporation  of  the  provi- 
sion of  section  1283,  Gen.  St.  1901,  forbidding 
the  bringing  of  an  action  by  a  corporation 
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without  first  filing  certain  statements,  It  must  | 
be  shown  that  the  corporation  In  question 
is  one  doing  business  In  this  state."  The 
findings  quoted  show  nothing  more  since 
1800  than  fully  completed.  Isolated,  Independ- 
ent transactlonsi  only  incidentally  necessary 
to  the  business  ol  the  corporation  conducted 
at  Its  domicile.  They  do  not  show  that  repe- 
titions of  the  acts  described  were  in  progress 
or  In  contemplation  at  the  time  suit  was 
brought,  or  that  the  territory  of  the  state 
was  then  being  made  the  basis  of  any  kind 
of  operations  for  the  conduct  of  any  part  of 
the  corporation's  business.  Therefore  no  bar 
to  plaintiff's  recovery  appears. 

The  judgment  In  favor  of  the  plaintiff  and 
against  XjcwIs,  trustee,  Is  affirmed.    The  judg- 
ment awarding  to  the  Elmore-Cooper  Live 
Stock  Commission  Company  and  the  Sattley 
Manufacturing  Company  first  liens  upon  the 
land  of  Mary  J.   Hasten  is  reversed.     The 
Judgment  denying  the  plaintiff  a  first  Hen  | 
upon  the  land  of  Mary  J.  Etaston  Is  reversed,  ; 
and  the  cause  is  remanded,  with  directions  | 
to  the  district  court  to  enter  judgment  fore-  j 
closing  the  plaintifTs  mortgage  as  a  first  lien  i 
upon  Mary  J.  Haston's  land,  and  otherwise  ; 
to  proceed  In  accordance  with  this  opinion. 
All  the  Justices  concurring. 


(«g  Kan.  827) 

BURTISS  V.  LANYON  ZINC  CO.  et  al. 

(Supreme  Court  of  Kansas,     March  12,  1904.) 

APPEAL  —  OBJECTIONS    NOT    MADE    BELOW  — 
FRAUDULENT  CONVEYANCH:— EVIDENCE. 

1.  Plaintiff,  in  the  absence  of  objection  to 
orders  maltiiig  a  person  a  defendant,  and  re- 
quiring him  to  answer,  may  not  complain  there- 
of on  appeal. 

2.  Where,  in  an  action  by  a  wife  to  cancel  a 
lease  made  by  her  husband  of  land  st.inding  in 
her  name,  defendant  claims  that  in  fact  the 
land  belonged  to  the  husband,  and  was  put  in  , 
the  wife's  name  to  defraud  creditors,  he  may 
give  evidence  of  judgments  against  the  hus- 
.l>and,  and  of  a  lease,  signed  by  them  and  their 
daughter,  of  land  standing  in  the  daughter's 
name. 

Error  from  District  Court,  Allen  County; 
L.  Stlllwell,  Judge. 

Action  by  H.  E.  Burtlss  against  the  Lan- 
•you  Zinc  Company  aud  another.  Judgment 
for  defendant  company,  and  plaintiff  brings 
error.    Affirmed. 

W.  A.  Choguill  and  Chris.  Ritter  (B.  B. 
Clifford  and  C.  J.  Peterson,  of  counsel),  for 
plaintiff  In  error.  Campbell  &  Goshorn,  G. 
E.  Benton,  and  J.  B.  F.  Cates,  for  defendant 
in  error. 

PER  CURIAM.    This  action  was  brought 
by  H.  E.  Burtlss  to  cancel  a  certain  oil  and 
gas  lease  on  her  lands,  to  which  her  name 
was  signed  by  her  husl)and,  without  her  con- 
sent or  authority.    The  lease  was  given  to  I 
George  A.  Bowlus  &  Co.,  and  assigned  to  the  i 
I^anyon  Zinc  Company.    Judgment  was  for  i 
defendant.    Plaintiff  prosecutes  error.  I 

Plaintiff  stated  in  her  petition  that  she  was  | 


the  owner  of  the  land  in  question;  that  hse 
husband  signed  her  name  to  the  lease  with- 
out her  knowledge  or  consent;  that  she  had 
no  Information  such  lease  had  been  given 
until  within  a  short  time  before  the  com- 
mencement of  this  action;  and  asked  that  It 
be  canceled.  At  the  request  of  the  defend- 
ant, the  court  ordered  that  H.  M.  Burtiss, 
plaintiff's  husband,  be  made  a  party  defend- 
ant H.  M.  Burtlss  alleged  In  his  answer 
that  be  signed  the  lease  at  the  request  of  one 
D.  B.  D.  Smeltzer,  as  the  agent  of  George 
A.  Bowlus  &  Co.;  that  he  informed  Smeltzer 
that  the  land  belonged  to  his  wife,  who  was 
absent  from  the  state,  and  would  not  return 
for  several  weeks,  and  that  he  had  no  autbor- 
ity  to  sign  the  lease;  that  Smeltzer  insisted 
he  sign  the  lease  for  himself  and  wife,  and 
that  he  would  use  it  only  to  Induce  others  to 
execute  leases,  by  showing  he  had  secured  a 
lease  for  the  Burtlss  tract,  and  that  he  would 
hold  the  lease  until  Mrs.  Burtlss  returned, 
and.  If  she  would  not  consent  to  the  lease, 
he  would  return  It  The  Lanyon  Zinc  Com- 
pany, answering  both  the  pleadings  of  the 
plaintiff  and  her  husband,  alleged  that  the 
property  actually  belonged  to  H.  M.  Burtlss: 
that  the  title  was  conveyed  to  his  wife  for 
tbe  purpose  and  with  the  Intent  to  binder, 
delay,  and  defraud  the  creditors  of  H.  M. 
Burtiss:  that  the  lease  was  made  by  tbe  au- 
thority of  H.  E.  Burtlss,  and  that  the  lessee 
agreed  to  deposit  In  tbe  bank  for  the  lienefit 
of  H.  M.  Burtiss  and  wife  the  sum  of  $50 
per  annum  as  annual  rentals  for  such  land 
for  a  period  not  to  exceed  10  years,  unless 
in  the  meantime  they  prosi>ected  tills  land  for 
oil  and  gas:  that  It  had  made  such  deposit 
each  year;  and  that  the  money  had  been 
drawn  out  and  used  by  H.  M.  Bnrtiss  and 
wife  with  full  knowledge  of  the  transaction. 

The  first  error  of  which  complaint  Is  made 
Is  the  order  of  the  court  making  H.  M.  Bur- 
tlss a  party  defendant  It  does  not  appear 
from  the  record  that  any  objections  were 
made  by  plaintiff  to  this  order,  or  that  objec- 
ttons  were  made  to  the  order  requiring  him 
to  answer  as  a  defendant. 

Tbe  second  alleged  error  Is  In  the  admis- 
sion of  testimony  offered  by  defendant.  A 
considerable  portion  />f  the  evidence  to  which 
the  plaintiff  now  objects  was  not  objected  to 
when  given.  Objections  were,  however,  made 
to  the  Introduction  of  certain  receipts  to 
which  the  name  of  H.  E.  Burtlss  was  signed 
by  H.  M.  Burtiss;  to  a  lease  signed  by  both 
of  them  and  by  Maggie  A.  Fish,  thebr  daugh- 
ter, of  lands,  the  title  to  which  was  in  their 
daughter:  and  also  to  certain  judgments 
against  H.  M.  Burtiss— all  tending  to  show 
the  Insolvency  of  Burtlss,  and  that  prior  to 
the  rendition  of  such  Judgment  these  parties 
had  shifted  the  title  to  these  lands,  includ- 
ing tbe  land  In  question.  This  evidence, 
though  weak,  was  admissible  for  such  pm> 
pose,  and  should  be  given  whatever  weight 
the  court  might  think  It  entitled  to. 

These  are  tbe  only  errors  of  law  of  which 
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contradictory  cTldence  on  the  questions  as  to 
who  was  the  actual  owner  of  the  land  at  the 
time  the  lease  was  made,  and  whether  H.  M. 
Burtiss  did  not  have  authority  from  his  wife 
to  sign  her  name  to  this  lease,  and  also 
whether  the  plaintiff  did  not  know  all  about 
this  lease  immediately  after  it  was  made, 
and  receive  the  annual  rentals  deposited  by 
the  lessee  in  the  bank.  The  cause  was  tried 
without  a  Jury,  and  this  evidence  was  all 
considered  by  the  court  in  its  final  determina- 
tion of  these  questions,  upon  which  the  court 
found  generally  that  the  allegations  of  the 
answer  of  the  defendant  were  true,  and  ren- 
dered Judgment  thereon  for  defendant 

No  error  of  law  appearing,  and  the  court 
Qnding  tlie  facts  for  the  defendant,  the  Judg- 
ment must  be  affirmed. 


(68  Kan.  776) 

WHEELER  V.  CALDWELL. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

QUO  WARRANTO  —  JURY  TRIAL  —  ELECTIONS  — 
CONTEST— IDENTIFICATION  OF  BALLOTS— RE!- 
JECTION  OF  BALLOT  —  DISTINGUISHING 
MARK— PROCEEDING  IN  ERROR. 

1.  A  jury  trial  is  not  demandable  as  a  matter 
of  right  Id  a  prooeediDg  in  quo  warranto. 

2.  At  an  elpction  precinct  only  four  of  the 
voters  were  choilenged,  and  tliu  ballots  they 
cast  were  inarkcd  so  as  to  indicate  that  they 
were  cast  by  challenged  voters.  The  ballots 
.so  identified  sliowed  that  all  had  been  cast  for 
a  certain  candidate.  Held,  that  the  identifica- 
tion is  sufflcient,  and  that  the  proof  of  identity 
of  the  ballots  and  for  whom  they  were  cast 
is  not  overcome  by  a  showing  that  one  of  the 
challenged  voters  was  accompanied  to  the  polls 
by  a  friend  of  another  candidate,  nor  by  the 
fact  that  his  vote  was  challenged  by  a  friend 
of  the  candidate  whose  name  was  on  the  chal- 
lenged ballots. 

3.  A  ballot  legal  in  form  cannot  be  rejected 
merely  because  there  is  one  more  ballot  in  the 
ballot  box  than  there  are  names  written  on  the 
pollbooks,  and  also  that  it  happened  to  be  the 
last  ballot  taken  from  the  box  when  the  ballots 
were  counted;  and,  under  the  facts  in  this  case, 
it  is  held  that  the  ballot  to  which  such  objec- 
tions were  made  should  have  been  counted. 

4.  Where  one  of  the  lines  of  a  cross  on  a  bal- 
lot is  paralleled  by  a  third  distinct  line,  it  should 
be  regarded  as  a  distinguishing  mark,  and  the 
ballot  treated  as  illegal. 

5.  The  mere  fact  that  one  of  the  lines  of  a 
cross-mark  on  a  ballot  is  shorter  than  the  other 
one  does  not  warrant  the  rejection  of  the  bal- 
lot, where  the  shorter  line  actually  crosses  the 
longer  one. 

6.  A  cross-petition  in  error  is  treated  as  an 
independent  proceedingj  and  the  party  complain- 
ing must  take  the  preliminary  steps  giving  him 
a  right  to  assign  error;  and,  before  errors  oc- 
curring during  the  trial  can  be  made  the  basis 
of  a  review,  they  must  be  presented  to  a  trial 
court  for  reconsideration  on  a  motion  for  a  new 
trial. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cloud  County; 
Hugh  Alexander,  Judge. 

Quo  warranto  by  William  W.  Caldwell 
against  S.  C.  Wheeler.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 
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&  Larimer,  for  plaintiff  in  error.  Theodore 
Lalng,  E.  V.  D.  Brown,  Dwight  M.  Smith, 
Isaac  M.  Rlgby,  and  Park  B.  Pulsifer,  for 
defendant  In  error. 

JOHNSTON,  C.  J.  The  title  to  the  office 
of  maycH*  of  the  city  of  Concordia  is  involved 
in  this  proceeding.  An  election  was  held  on 
April  7,  1003,  when  William  W.  CaldweU  and 
S.  C.  Wheeler  were  candidates  for  mayor,  and 
the  result,  as  found  by  the  canvassing  board, 
was  that  Wheeler  received  809  votes,  while 
Caldwell  received  808  votes.  A  certificate  of 
election  was  issued  to  Wheeler,  and  on  April 
12th  be  qualified  and  entered  upon  the  dis- 
cbarge of  the  duties  of  the  office.  Caldwell 
brought  this  proceeding,  alleging  that  be  had 
received  the  greater  number  of  legal  votes, 
and  was  entitled  to  the  possession  of  the 
office.  Upon  a  trial  the  district  court  found 
that  1,597  legal  ballots  had  been  cast  by 
qualified  voters  for  mayor,  of  which  Cald- 
well received  79©,  and  Wheeler  798,  and 
therefore  gave  Judgment  in  favor  of  Cald- 
well. 

A  Jury  was  demanded  by  Wheeler  to  try 
the  facts,  but  the  court  refused  the  demand, 
and  of  this  ruling  complaint  is  made.  Wheth- 
er a  Jury  is  demandable  as  a  matter  of  right 
In  a  case  of  quo  warranto  Is  still  an  open 
question  in  this  state.  In  several  cases  the 
question  was  suggested  and  left  unanswered, 
but  in  some  of  them  a  Jury  was  granted  ex 
gratia.  State  t.  Allen,  5  Kan.  213;  State  v. 
Foster,  32  Kan.  14,  3  Pac.  534.  In  this  state 
there  has  been  substituted  for  the  writ  of 
quo  warranto  and  the  information  In  the 
nature  of  quo  warranto  a  civil  action,  and 
under  this  the  remedies  formerly  obtainable 
in  quo  warranto  may  be  had.  Civ.  Code,  $ 
(K2.  So  far  as  our  Code  Is  concerned.  It  pro- 
vides that  a  party  is  entitled  to  a  Jury  to 
try  issnts  of  fact  in  civil  actions  brought  for 
the  recovery  of  money  or  of  specific  real  or 
personal  property,  and  that  all  other  issues 
of  fact  shall  be  tried  by  the  court,  unless 
it  chooses  to  submit  them  to  a  Jury  or  ref- 
eree. Civ.  Code,  S|  266,  267.  It  is  contended, 
however,  that  at  common  law  a  party  was 
entitled  to  a  Jury  trial  in  quo  warranto  pro- 
ceedings, and  that  the  common-law  right  was 
preserved  and  continued  by  virtue  of  section 
5  of  the  Bill  of  Rights,  which  provides  that 
"the  right  of  trial  by  Jury  shall  be  inviolate." 
This  provision  means  that  tbe  right  of  trial 
by  Jury  shall  be  and  remain  as  ample  and 
complete  as  it  was  at  the  time  when  the  (Con- 
stitution was  adopted.  State  ex  rel.  v.  City 
of  Topeka,  30  Kan.  6.53,  2  Pac.  587.  What, 
then,  was  the  status  of  the  law  as  to  the 
right  to  a  Jury  in  quo  warranto  cases  at  that 
time?  If  the  common-law  rule  is  to  control, 
the  question  arises  as  to  what  common-law 
rule  was  in  effect  In  this  respect  when  the 
Constitution  was  adopted.  The  first  act 
adopting  tbe  common  law  as  a  rule  of  action 
in  Kansas  was  passed  by  tbe  first  Legislature 
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held  In  Kansas,  and  so  macta  of  It  as  Is 
pertinent  is  as  follows:  "Section  1.  The  com- 
mon law  of  England  and  all  s&itutes  and 
acts  of  Parliament  made  prior  to  the  fourth 
year  of  James  the  First,  and  which  are  of  a 
general  nature,  not  local  to  that  kingdom 
and  not  repugnant  to  or  Inconsistent  with 
the  Constitution  of  the  United  States  and  the 
act  entitled,  'An  act  to  organize  the  territory 
of  Nebraska  and  Kansas,'  or  any  statute  law 
which  may  from  time  to  time  be  made  or 
passed  by  this  or  any  subsequent  Legislative 
Assembly  of  the  territory  of  Kansas,  shall  be 
the  rule  of  action  and  decision  In  this  ter- 
ritory, any  law,  custom  or  usage  to  the  con- 
trary notwithstanding."  Chapter  96,  Ter.  St 
1855.  This  act  was  repealed  and  then  re- 
enacted  In  substantially  the  same  language 
In  1859.  Laws  1850,  p.  615,  c.  121,  i  1.  Ac- 
cording to  these  acts  of  adoptloil,  the  ctmi- 
mon  law  as  it  existed  in  England  In  the 
fourth  year  of  James  the  First,  which  was 
1607,  became  the  common  law  of  Kansas, 
and  remained  such  at  least  imtil  the  state 
Constitution  was  adopted.  Railway  Co.  v. 
Nichols,  .9  Kan.  235,  12  Am.  JRep.  484.  At 
the  date  fixed  in  the  act  of  adoption  the 
/common  law  did  not  award  a  Jury  trial  as  a 
matter  of  right  in  quo  warranto  proceedings, 
nor  was  such  right  given  until  the  passage 
of  the  act  of  Parliament  In  1730,  known  as 
3  Geo.  II,  c.  25.  In  Taliaferro  v.  Lee,  97 
Ala.  92,  13  South.  125,  the  Supreme  Court 
of  Alabama  had  under  consideration  the  right 
of  the  Jury  in  a  quo  warranto  proceeding; 
and  It  was  remarked  that  "at  no  period  la 
the  history  of  the  information  In  England, 
so  far  as  we  are  aware,  was  the  relator  or 
respondent  ever  regarded  as  entitled  to  trial 
by  jury  until  that  right  was  expressly  con- 
ferred by  act  of  Parliament.  3  Geo.  II,  c. 
25."  See,  also.  State  t.  Johnson,  26  Ark. 
281;  State  v.  Vail,  53  Mo.  97;  State  v.  Lup- 
ton,  64  Mo.  415,  27  Am.  Rep.  253;  State  r. 
Doherty,  10  Wash.  382,  47  Pac.  958,  58  Am. 
St  Rep.  39;  State  v.  Moores,  56  Neb.  1,  76 
N.  W.  530.  Then,  again,  .the  statutory  law 
as  It  existed  when  the  Constitution  was 
adopted  did  not  give  the  suitor  a  right  to 
trial  by  Jury  In  cases  of  (his  kind.  Even  if 
the  common  law  had  accorded  this  right.  It 
was  competent  for  the  Legislature  to  modify 
It,  and  to  make  such  cases  triable  by  the 
court.  In  1859  the  Legislature  passed  an  act 
specifically  providing  what  cases  and  Issues 
should  be  tried  by  a  Jury,  and  what  should 
be  triable  by  the  court  Laws  1859,  p.  123, 
c.  25,  S§  274,  275.  Whether  the  question  is 
determinable  by  the  common  law  as  adopted 
In  Kansas,  or  by  the  statute  as  It  existed 
when  the  Constitution  was  framed,  a  jury 
cannot  be  required  as  a  matter  of  right  In 
this  proceeding.  If  the  rule  of  the  present 
Code  is  applied,  the  same  result  will  be  ob- 
tained, and  hence  we  conclude  that  no  error 
was  committed  In  denying  the  application  of 
a  Jury. 
The  controversy  as  to  the  result  of  the 


election  arose  over  qualifications  of  persons 
who  voted,  ballots  in  excess  of  the  number 
shown  by  the  pollbooks,  ballots  on  which  it 
was  claimed  there  were  Identifying  marks, 
and  ballots  imperfectly  marked  by  the  voters. 
The  qualifications  of  sev^al  of  those  who 
voted  for  Wheeler  were  challenged  by  Cald- 
well. One  of  them  (Bagwell)  made  a  trip 
to  Iowa,  and,  though  he  soon  returned  to 
Concordia,  there  was  testimony  tending  to 
show  that  he  went  to  Iowa  with  the  Intention 
of  establishing  a  residence  there.  Anoth»' 
was  McCullongh,  who  had  been  living  with 
his  mother  in  Concordia,  but  who,  it  was 
claimed,  had  changed  his  residence  to  the 
neighboring  town  of  Clyde,  and  was  there- 
fore not  entitled  to  vote.  Another  was  Mrs. 
Webb,  who.  It  was  claimed,  lost  heir  right  to 
vote  by  moving  from  one  ward  of  the  dty 
to  another;  and  still  another  was  Cora  Gar- 
den, who.  It  was  claimed,  was  not  a  resident 
of  Concordia  at  the  time  of  the  election.  All 
of  these  had  voted  for  Wheeler,  and  the 
court  held  them  to  be  disqualified,  and  con- 
sequently took  four  votes  from  the  count  for 
Wheeler.  The  testimony  as  to  the  residence 
of  tliese  persons  Is  not  satisfactory,  but  it 
cannot  be  said  that  there  Is  no  testimony  to 
sustain  the  findings  of  the  trial  court  Look- 
ing at  the  testimony  as  it  Is  brought  to  na 
in  the  record,  we  strongly  Incline  to  the  opin- 
ion that  McCnllough  and  Carder  were  legal 
voters,  and  that  their  votes  should  have  been 
counted;  but  we  are  aware  that  the  trial 
court  had  superior  opportunities  to  measure 
the  testimony,  and,  since  it  cannot  be  said 
that  its  findings  are  without  support,  we  are 
bound  by  them. 

One  Creaghor,  who  voted  in  the  Third 
Ward,  was  found  not  to  be  a  qualified  voter, 
and  the  court  concluded  that  be  bad  voted 
for  Wheeler,  and  deducted  a  vote  from  the 
number  credited  to  Wheeler.  This  was  error, 
as  the  testimony  shows  that  Creaghor  voted 
for  Caldwell,  and,  If  not  qualified,  the  vote 
should  have  been  taken  from  Caldwell,  in- 
stead of  Wheeler.  When  his  vote  was  chal- 
lenged, he  was  sworn  to  answer  as  to.  his 
qualifications,  after  which  his  ballot  was  re- 
ceived. The  word  "Sworn"  was  written  on 
the  ballot,  and  the  number  opposite  to  his 
name  on  the  pollbook  should  have  correspond- 
ed with  the  number  on  the  ballot  There 
was  no  such  conformity,  and,  because  of  this 
discrepancy,  It  was  Impossible  from  the  num- 
bers alone  to  Identify  the  ballot  cast  by 
Creaghor.  It  was  otherwise  identified.  It 
appeared  beyond  dispute  that  his  was  a  chal- 
lenged vote,  that  his  ballot  was  so  marked, 
that  there  were  only  four  challenged  votes 
cast  In  the  ward,  and  that  every  one  of  them 
showed  on  their  faces  that  they  were  in  favor 
of  Caldwell.  Under  this  showing,  mainly 
record  proof,  there  Is  no  escape  from  the  con- 
clusion that  Creaghor  voted  for  CaldwelL 
The  lack  of  agreement  between  the  numbers 
on  the  pollbook  and  the  ballot  is  accounted 
for  on  the  theory  that  the  ballot  was  given 
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some  time  was  occupied  by  the  cbaUrage  and 
the  swearing  In  of  bis  vote.  In  the  Inter- 
Tening  time  others  approached  and  voted, 
and  one  of  thdr  niimes  was  written  on  the 
pollboolcs  opposite  the  number  placed  on 
Creaghor's  ballot.  In  that  case  the  number 
on  the  ballot  was  the  number  reached  when 
the  ballot  was  banded  to  him,  while  the  num- 
ber opposite  bis  name  on  the  pollbook  was 
the  number  reached  when  the  challenge  had 
been  decided  and  the  ballot  received.  The 
four  challenged  votes,  one  of  which  was  cast 
by  Creaghor,  were  sufficiently  identified;  the 
ballots  themselves  were  indubitable  jflroof 
that  all  of  them  were  for  Caldwell;  and  such 
proof  is  not  overcome  or  affected  by  the  mere 
circumstances  that  Creaghor  was  accompa- 
nied to  the  polls  by  a  friend  of  Wheeler,  and 
was  challenged  by  a  friend  of  Caldwell.  The 
Illegal  vote  should  have  been  taken  from  the 
Caldwell  count,  and  not  from  that  of  Wheel- 
er. 

In  the  Second  Ward  a  ballot  which  was 
marked  "309,"  and  was  for  Wheeler,  was  re- 
jected by  the  court  This  was  done  because 
of  the  claim  that  there  was  1  more  ballot 
In  the  box  than  there  were  voters,  as  shown 
by  the  poUbooks.  The  court  found  that  312 
ballots  bad  been  put  into  the  box,  while  the 
pollbooks  showed  that  only  311  persons  had 
voted.  It  -appears  that  309  of  the  ballots 
had  been  strung  upon  a  wire,  and  that  3 
blank  and  defective  ballots  had  been  return- 
ed In  an  envelope.  The  court  decided  that 
there  was  an  excess  ballot  In  the  box,  that 
should  not  have  been  counted:  that  one  must 
be  rejected;  that  It  must  be  one  of  the  good 
ballots;  and  that  it  must  be  the  last  one  tak- 
en from  the  ballot  box.  The  one  on  the  wire 
farthest  from  the  needle  was  treated  as  the 
first  ballot  taken  out,  and  the  one  nearest 
the  needle -as  the  last  one  taken  from 'the 
box.  That  proved  to  be  ballot  309,  and  to 
have  been  cast  for  Wheeler,  and  It  was  re- 
jected and  deducted  from  Wheeler's  vote. 
This  was  error.  Nothing  in  the  statute,  nor 
in  reason,  warranted  the  rejection  of  the  last 
ballot  that  tbe  election  officers  chanced  to 
take  from  the  box.  Besides,  the  testimony 
to  which  we  are  referred  does  not  warrant 
the  conclusion  that  ballot  numbered  309  was 
the  last  one  taken  from  tbe  box.  Here,  then, 
was  a  properly  marked  ballot,  which  was  ap- 
parently legal  In  every  respect;  and,  in  tbe 
absence  of  a  statute  declaring  such  a  rule 
of  eliminating  an  excess  ballot,  or  of  proof 
that  It  was  illegal,  we  know  of  no  reason  for 
disfrancbising  the  one  who  cast  it,  or  for  de- 
ducting it  from  the  count  of  the  candidate 
for  whom  it  was  cast.  In  the  absence  of 
proof,  tbere  is  as  much  reason  to  assume 
that  tbe  clerks  erred  in  registering  the  names 
of  voters,  as  that  an  extra  ballot  was  wrong- 
fully thrust  into  the  box,  and  there  appears 
to  have  been  some  discussion  among  tbe  of- 
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that  it  had  never  been  numbered,  and  that 
tbe  comer  had  never  been  clipped  from  it. 
The  Judge  in  charge  of  the  numbering  said 
that  no  ballot  was  given  out  to  voters  that 
was  not  numbered,  and  tbere  is  reason  to 
think  that  tbis  blank  ballot,  which  bad  not 
been  numbered,  marked,  or  clipped,  bad  nev- 
er, in  fact,  been  voted.  If  voted,  two  of  the 
Judges  must  have  failed  In  tbe  perfwmance 
of  their  duties— the  one  who  numbered  and 
tbe  one  who  clipped  the  ballots— but  this  can- 
not be  presumed.  So  it  Is  claimed  that  the 
blank  ballot  was  probably  picked  up  from 
the  table,  and  accidentally  placed  In  tbe  en- 
velope which  was  returned.  But  whether 
accounted  for  in  that  way  or  not,  tbere  was 
nothing  In  tbe  circumstances  of  the  case,  nor 
in  the  testimony,  which  Justified  the  court 
in  discarding  ballot  numbered  300,  or  In  de- 
ducting that  vote  from  tbe  count  for  Wheeler. 
The  legality  of  a  large  number  of  defect- 
ively marked  ballots  was  challenged.  In  the 
counting  of  such  ballots,  the  court  adopted 
what  may  be  called  a  very  liberal  rule.  It 
said:  "Upon  the  trial,  when  the  various  num- 
bered votes  [those  numbered  by  the  stenog- 
rapher] were  taken  from  the  wires  and  exam- 
ined, many  of  them  for  tbe  plaintiff,  Cald- 
well, bad  crosses  in  the  prop^  places,  but 
the  crosses  were  not  always  made  with  two 
single  lines,  and  In  many  instances  there 
would  be  one  or  more  additional  lines,  but 
they  appeared  to  be  so  made  simply  for  a 
desire  on  tbe  voter's  part,  and  in  tbe  effort 
on  bis  part,  to  make  a  cross  with  lines  so 
distinct  and  plain  that  his  vote  should  not- 
be  overlooked  from  lack  of  plainness;  and 
in  many  Instances  one  <»'  more  arms  of  the 
cross  would  extend  somewhat  over  tbe  cir- 
cle—that Is,  outside— or  outside  tbe  squares, 
whichever  form  of  voting  was  used,  and 
tbis  was  apparently  due  either  to  baste  or 
carelessness  on  the  part  of  the  voter.  In 
some  instances  the  marks  were  ill  made,  due 
to  nervousness,  or  to  the  fact  that  tbe  hand 
making  them  trembled  with  age,  or  was  un- 
used to  a  pencil.  What  has  been  said  in  tbis 
finding  with  reference  to  ballots  voted  for 
Caldwell  is  equally  true  as  to  many  ballots 
voted  for  Wheeler,  and  the  number  of  ballots 
so  marked  was  probably  about  equal  in  num- 
ber, and  in  the  character  of  their  markings 
on  both  sides;  and  tbe  court,  in  counting 
such  ballots,  has  intended  to,  and  did,  count 
for  the  person  for  whom  they  were  marked 
all  such  as  showed  tbe  intention  of  tbe  vot- 
er, and  were  marked  with  a  cross-mark  in 
tbe  proper  place,  and  the  marks  were  not 
such  as  to  be  in  character  a  distinguishing 
mark,  and  where  they  were  clearly  not  made 
by  the  voter  with  an  evident  purpose  to 
identify  his  ballot."  Of  this  rule,  in  the  ab- 
stract, there  is  no  good  i-eason  for  complaint 
but  we  are  unable  to  agree  with  tbe  court 
In  its  application.    For  Instance,  tbere  was 


three  lines,  and  one  of  tne  arms  of  the  cross 
was  Bub6tantlall7  paralleled  by  a  third  dis- 
tinct line.  There  Is  nothing  to  indicate  that 
the  extra  line  was  an  attempt  to  retrace  an 
Indistinct  line,  nor  that  It  was  made  by  one 
who  was  nervous  or  unused  to  a  pencil.  The 
departure  from  the  prescribed  form  is  patent, 
easily  described,  and  it  would  be  difficult  to 
Invent  a  better  distinguishing  mark.  There 
was  a  like  defect  on  ballot  numbered  344^ 
cast  for  Caldwell  in  the  Fourth  Ward,  where 
parallel  lines  were  used  in  making  the  cross. 
Neither  of  these  ballots  should  have  been 
counted. 

Wheeler  complains  that  ballots  numbered 
4  and  359,  which  were  cast  for  him,  and 
thrown  out  by  the  court,  should  have  been 
counted  In  his  favor.  On  each  ballot,  one 
of  the  arms  of  the  cross  was  constituted  of 
two  distinct  parallel  lines;  and,  because  they 
were  easily  described  and  distinguishable, 
they  were  illegal,  and  properly  excluded  by 
the  court. 

Wheeler  has  good  reason  to  complain  of  the 
exclusion  of  ballot  numbered  427,  cast  for 
him  in  the  Fourth  Ward.  It  was  excluded 
because  the  marks  opposite  the  names  of 
Bowman  and  Blair,  who  were  candidates  on 
the  same  ticket  with  Wheeler,  were  not  prop- 
er cross-marks.  One  of  the  lines  of  each  of 
the  cross-marks  Is  shorter  than  the  other, 
and  the  court  stated  that  the  mark  was  the 
shape  of  an  inverted  Y.  Tbe  shorter  line, 
however,  actually  crosses  the  longer  one; 
and,  the  ballot  being  otherwise  unobjection- 
able, we  think  it  Is  legal,  and  should  have 
been  counted. 

Other  ruling  adverse  to  Wheeler  are  com- 
plained of,  bi't  the  conclusions  we  have  al- 
ready reached  settle  it  that  Wheeler  has  a 
clear  majority  over  Caldwell  for  the  office 
In  contest,  and  a  further  consideration  of 
Wheeler's  claims  of  error  are  unnecessary. 

A  cross-petition  in  error  has  been  filed  by 
Caldwell,  in  which  he  complains  of  rulings 
made  by  the  court  against  his  contentions. 
He  did  not  file  a  motion  for  a  new  trial,  and 
thus  give  the  trial  court  an  opportunity  to 
review,  and,  if  necessary,  correct.  Its  rulings. 
The  motion  filed  by  Wheeler,  complaining  of 
rulings  against  himself,  affords  Caldwell  no 
basis  to  obtain  a  reconsideration  of  rulings 
favorable  to  Wheeler.  A  cross-petition  In  er- 
ror is  treated  as  an  independent  proceeding, 
and  the  party  complaining  must  take  the  pre- 
liminary steps  which  give  him  a  right  to  as- 
sign error.  Errors  occurring  during  the  trial 
cannot  be  made  the  basis  of  a  review  unless 
they  have  been  presented  to  the  court  for 
reconsideration  on  a  motion  for  a  new  trial. 
Cogshall  V.  Spurry,  47  Kan.  448,  28  Pac.  154. 
See,  also.  Fowler  v.  Krutz,  54  Kan.  6SZ,  38 
Pac.  808.  The  case  of  McPherson  v.  State 
ex  reU  66  Kan.  139,  42  Pac.  374,  is  a  suffl- 
clait  answer  to  the  contention  that  this  court 


the  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  in  favor  of  pUdn- 
tm  In  error.    All  the  Justices  concurring. 


(68  Kan.  TK) 
GOODEICH  V.  MITCHEIX. 
(Supreme  Court  of  Kansas.     Mardi  12,  1801.) 

CONSTITUTIONAL.  LAW— PREFERENCB  OT 
VETERANS. 

1.  Section  1,  c.  186,  p.  359,  of  the  Laws  of 
1901,  which  provides  that  those  who  have 
served  in  the  army  aod  navy  of  the  United 
States  in  the  War  of  the  Rebellion,  and  have 
been  honorably  discharged  therefrom,  shall  be 

f>referred  for  appointment  to  office  in  every  pub- 
ic department,  and  upon  all  public  works  of  the 
state,  and  of  the  cities  and  towns  thereof,  It 
constitutional. 
(SyUabos  by  the  Court) 

Action  by  Porter  Mitchell  against  H.  K. 
Goodrich.    Judgment  for  plaintiff. 

David  Overmyer  and  Thomas  Dever,  for 
plaintiif.    M.  T.  Campbell,  for  defendant. 

JOHNSTON,  O.  3.  B.  K.  Goodricb  and 
Porter  Mitchell  are  each  claiming  the  office 
of  superintendent  of  the  electric  ll^t  plant 
of  Topeka.  The  term  of  this  office  Is  two 
years,  and  there  is  a  provision  that  all  offi- 
cers of  the  city  shall  hold  their  offices  until 
their  successors  are  elected  and  qualified. 
Goodrich  was  duly  chosen  as  superintendent, 
and  continued  to  act  in  that  capacity  until 
April,  190S,  which  was  the  end  of  the  term 
as  fixed  by  ordinance.  He  then  applied  to 
the  mayor  and  council  of  the  dty  for  appoint- 
ment to  the  next  regular  term,  and  Mitchell 
made  a  like  application.  These  were  the 
only  ai^licants  for  the  place,  and  It  Is  agreed 
that  both  are  men  of  good  reputations,  are 
equally  competent  to  perform  the  duties  of 
the  office,  and  equally  eligible  for  appcHnt- 
ment,  unless  Goodrich  has  a  right  to  be  pre- 
ferred because  of  services  and  honorable  dis- 
charge from  the  army  of  the  War  of  the  Re- 
bellion. Goodrich  was  a  soldier  In  that  war, 
and  received  an  honorable  discharge,  while 
Mltdiell  never  served  in  the  army  or  navy 
at  any  time.  With  a  knowledge  of  these 
facts,  the  mayor  and  council  appointed  Mitch- 
ell to  this  office,  but  the  refusal  to  appoint 
Goodrich  was  not  because  he  was  lacking  in 
qualifications,  fitness,  or  eligibility,  nor  be- 
cause Mitchell  possessed  any  superior  quali- 
fications for  the  office.  After  Mltchrfi  was 
appointed  and  had  qualified  he  demanded  the 
possession  of  the  office,  and  when  Goodrich 
declined  to  surrender  It  Mitchell  took  forci- 
ble possession  and  ousted  Goodridi  there- 
from. 

It  is  conceded  that  the  result  of  thla  pro- 
ceeding, and  the  right  to  the  office  to  thla 
contest,  depends  uiwn  the  constitutionality  of 
an  act  spoken  of  as  the  "YeteranaT  Prefer- 


be  and  is  hereby  amended  so  as  to  read  as 
follows:  In  grateful  recognition  of  the  serv- 
ice, sacrifices  and  sufferings  of  persons  who 
served  In  the  army  and  navy  of  the  United 
States  in  the  War  of  the  Rebellion  and  have 
been  honorably  discharged  therefrom,  they 
shall  be  preferred  for  appointment  and  em- 
ployed to  positions  in  every  public  depart- 
ment and  upon  all  public  works  of  the  state 
of  Kansas,  and  of  the  cities  and  towns  of 
this  state,  over  other  persons  of  equal  quali- 
fications, and  the  person  thus  preferred  shall 
not  be  dlsquaUfled  from  holding  any  position 
in  said  service  on  account  of  his  age  or  by 
reason  of  any  physical  disability,  iHX>Tided 
such  age  or  disability  does  not  render  ttim 
Incompetent  to  perform  the  duties  of  the  po- 
sition applied  for;  and  when  any  such  ex- 
soldier  or  sailor  shall  apply  for  appointment 
to  any  such  position,  place,  or  employment, 
the  officer,  board  or  person  whose  du^  It  Is 
or  may  be  to  appoint  a  person  to  fill  such 
place  shall,  before  appointing  any  one  to  sncb 
position,  make  an  investigation  as  to  tlie 
qualifications  of  said  ^x-soldier  or  sailor  for 
such  employment,  and  if  he  is  a  man  of  good 
reputation,  and  can  perform  the  duties  of 
said  position  so  applied  for  by  him,  said  offi- 
cer, board  or  person  shall  appoint  said  ex- 
soldier  or  sailor  to  such  position,  place  or 
employment"  Laws  1901,  p.  359,  c.  186, 
§  1.  Other  provisions  are  that  a  like  prefer- 
ence shall  be  given  if  It  becomes  necessary 
to  reduce  the  force  In  any  of  the  departments, 
cities,  or  towns  of  the  state,  and  also  de- 
clares penalties  against  those  wlio  willfully 
refuse  or  neglect  to  obey  the  provisions  of 
the  act 

The  fundamental  infirmity  in  the  act  is 
not  specifically  pointed  out.  It  Is  said  to  be 
unequal  and  arbitrary  in  its  operations;  that 
the  preference  given  to  veterans  necessarily 
restricts  the  privileges  of  others;  and  that 
it  is  given  as  reward  for  past  services,  with- 
out regard  to  the  public  service  or  the  gen- 
eral welfare  of  the  people.  It  Is  not  contend- 
ed that  the  act  conflicts  with  any  express 
provision  of  either  the  state  or  federal  Con- 
stitutions, but,  rather,  that  it  is  contrary  to 
the  implications  and  spirit  Of  our  Constitu- 
tion. The  general  doctrine  is  that,  in  the 
absence  of  constitutional  limitations,  the  Leg- 
islature may  prescribe  how  and  by  whom 
offices  shall  be  filled.  There  Is  no  contract 
right  or  property  Interest  In  an  office,  and 
hence  some  of  the  constitutional  principles 
Invoked  have  no  application.  An  office  Is  a 
public  agency,  and  an  officer  Is  a  mere  agent 
of  the  public,  entitled  to  exercise  the  func- 
tions and  perform  the  duties  of  the  office  for 
the  public  benefit,  and  not  for  his  own.  The 
main  consideration  In  the  selection  of  offi- 
cers and  agents  Is  the  public  welfare,  and 
the  state,  like  any  other  principal,  may  select 
its  agents,  may  determine  for  itself  who  can 
best  accomplish  its  purpose,  and  whose  ap- 


or  imposes  a  limitation,  the  Legislature  is 
to  that  extent  guided  and  controlled  in  choos- 
ing its  officers,  but  no  provision  has  been 
called  to  our  attention  which  prohibits  the 
giving  of  a  preference  to  veterans  of  the  Civ- 
il War.  Constitutional  limitations  are  pre- 
scribed with  respect  to  eligibility  and  the 
holding  of  office,  and  among  them  are  that 
a  member  of  Congress,  or  officer  of  the  state 
or  of  the  United  States,  cannot  hold  the  office 
of  governor.  Article  1,  |  10.  Neither  Is  a 
United  States  officer  eligible  to  a  seat  In  the 
liCglslature.  Article  2,  S  5.  Justices  of  the 
Supreme  Court  and  judges  of  the  district 
court  cannot  hold  any  other  office  during  the 
terms  for  which  they  are  elected.  Article 
3,'  S  13.  Persons  who  are  under  guardian- 
ship, have  been  -convicted  of  a  felony,  who 
have  defrauded  the  government,  have  given 
or  received  a  bribe  or  offered  to  do  so,  have 
voltmtarlly  borne  arms  against  the  govwn- 
ment,  with  some  exceptions  cannot  hold  of- 
fice. Any  one  who  gives  or  accepts  a  chal- 
l^ige  to  fight  a  duel,  or  who  carries  a  chal- 
lenge to  another,  or  who  goes  out  of  the  state 
to  fight  a  duel,  Is  Ineligible  for  office,  and 
every  one  who  lias  given  or  offered  a  bribe 
to  secure  his  own  election  Is  disqualified  from 
holding  office  during  the  term  for  which  he 
has  been  elected.  Article  6,  U  2,  5,  and  6. 
In  the  main,  these  are  the  provisions  affect- 
ing the  holding  of  office,  and,  aside  from 
these  restrictions,  the  whole  matter  Is  com- 
mitted to"  the  Legislature  by  section  1  of  ar- 
ticle 15,  wherein  It  Is  provided  that  "all  t^- 
cers  whose  election  or  appointment  Is  not 
otherwise  provided  for  shall  be  chosen  or 
appointed  as  may  be  prescribed  by  law." 

It  Is  conceded  that  the  matter  of  holding 
office  is  a  political  privilege,  but  It  is  argued 
that  it  becomes  a  special  iwivilege  when  a 
class  of  citizens  are  given  a  preference  over 
all  others.  Our  Constitution  differs  material- 
ly from  those  of  many  of  the  states  with  re- 
spect to  tlie  granting  of  privileges.  The  only 
provision  we  have  touching  the  subject  is 
found  In  section  two  of  the  Bill  of  Rights, 
which  is:  "All  political  power  is  inherent  in 
the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  are  Institut- 
ed for  their  equal  protection  and  benefit 
No  special  privileges  or  immunities  shall 
ever  be  granted  by  the  Legislature,  which 
may  not  be  altered,  revokeS  or  repealed  by 
the  same  body;  and  this  power  shall  be  ex- 
ercised by  no  other  tribunal  or  agency."  In 
most  of  the  states  the  granting  of  8i>ecial 
privileges  or  Immunities  is  expressly  prohib- 
ited, but  as  will  be  observed,  ours  seeming- 
ly contemplates  that  such  privileges  may  be 
granted,  as  It  provides  that  none  shall  be 
granted  that  may  not  be  altered,  revoked, 
or  repealed.  The  Legislature  may  then  ex- 
ercise Its  Judgment  and  discretion  in  the  se- 
lection of  officers,  unhampered  by  restric- 
tions, unless  some  are  to  be  Implied  from 
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those  expressed  or  from  the  theory  of  our 
government.  As  an  office  Is  a  public  trust, 
to  be  held  and  exercised  for  the  public  ben- 
efit, it  is  always  implied,  perhaps,  that  offi- 
cers shall  be  chosen  with  a  view  to  carrying 
out  that  purpose.  So  it  is  said  that  a  law 
permitting  the  selection  of  persons  unfit  for 
the  ofllce  and  unable'  to  perform  its  duties 
is  defective.  In  Brown  v.  Russell,  166  Mass. 
14,  43  N.  B.  1005,  32  L.  R.  A.  253,  55  Am.  St 
Rep.  357,  it  was  in  effect  held  that,  in  the 
absence  of  constitutional  restrictions,  the 
Legislature  had  power  to  select  officers  at 
will,  or  to  confer  power  of  appointment  on 
boards  or  officers,  but  that  the  appointment 
of  a  person  or  a  class  in  preference  to  all 
others,  without  inquiry  or  determination 
whether  the  person  appointed  is  actually 
qualified  to  i>erform  the  duties  of  the  office, 
is  inconsistent  with  the  nature  of  our  gov- 
ernment. It  was  therefore  held  that  a  stat- 
ute making  the  appointment  of  veterans  com- 
pulsory when  the  appointing  poww  should 
think  the  applicants  were  not  qualified  to  per- 
form the  duties  of  the  office  sought  was  In- 
valid. If  that  should  be  accepted  as  the  cor- 
rect view,  our  statute  is  not  obnoxious  to 
such  a  limitation,  as  It  only  gives  a  prefer- 
ence to  ex  soldiers  and  sailors  upon  the  the- 
ory of  equality  of  qualifications.  Nor  Is  there 
any  novelty  In  our  legislatiMi  on  the  subject, 
as  like  preferences  have  been  given  by  the 
Legislatures  of  a  great  many  states  and  by 
the  Congress  of  the  United  States,  and,  ex- 
cept where  the  acts  have  been  r-awn  so  as 
to  conflict  with  express  constitutional  pro- 
visions, they  have  been  generally  upheld. 
The  Supreme  Court  of  Massachusetts,  In  re- 
sponse to  questions  by  the  Governt*  and 
Council,  held  that  the  provisions  of  a  civil 
service  statute,""  giving  a  veteran  the  prefer- 
ence for  appointments  to  offices  that  they 
were  found  competent  to  fill,  were  constitu- 
tional. And  the  same  view  was  expressed 
with  reference  to  a  provision  giving  a  pref- 
erence In  public  employments.  It  was  said: 
"We  doubt  whether  a  statute  which  purports 
to  compel  the  commonwealth  and  its  cities 
and  towns  to  employ  in  the  labor  service 
persons  who  are  not  able  to  perform  the  la- 
bor, and  to  pay  them  wages  as  laborers, 
could  be  held  to  be  either  wholesome  or  rea- 
sonable. But  if  the  section  means  that  the 
civil  service  commissioners  shall  establish 
rules  to  secure  the  employment  of  veterans 
In  the  labor  service  of  the  commonwealth 
and  Its  cities  and  towns  In  preference  to  all 
other  persons  except  women.  If  the  veterans 
are  found  competent  to  perform  the  labor, 
we  think  the  enactment  Is  within  the  con- 
stitutional power  of  the  general  court"  In 
re  Opinion,  166  Mass.  589,  44  N.  B.  625,  34 
L.  R.  A.  58.  See,  also.  In  re  Opinion,  145 
Mass.  587,  13  N.  B.  IS;  Com.  v.  Plaisted,  148 
Mass.  375,  19  N.  B.  224,  2  L.  R.  A.  142,  12 
Am.  St  Rep.  566;  In  re  Sweeley  (Sup.)  33 
N.  Y.  Supp.  369;  Stutzbach  v.  Coler,  168  N. 
T.  416,  61  N,  E.  687;   In  re  Wortman  (Sup.) 


2  N.  T.  Supp;  324;  McOulre  v.  Byrnes  (Supi) 
Id.  7C0;  State  v.  Miller,  66  Mian.  «0,  08  M. 
W.  732;  Townsend  v.  Boughner,  55  N.  J. 
Law,  381,  26  Ati.  808;  Troope  on  Public  Offi- 
cers, if  95-98;  6  A.  &  B.  EJncycl.  of  L.  (2d 
Ed.)  03. 

State  V,  Garbroski,  111  Iowa,  496.  82  N.  Vf. 
959,  56  L.  B.  A.  670,  82  Am.  St  Rep.  524,  is 
cited  as  an  authority  against  the  validity  of 
a  preference  to  veterana  That  was  a  case 
where  there  was  an  attempted  exemption  of 
persons  who  had  served  in  the  army  and 
navy  from  paying  a  license  tax.  That  act 
which  affected  liabilities  and  Imposed  bur- 
dens, gave  rise  to  a  very  different  question 
than  is  presented  here.  It  was  held  to  be  a 
discrimination  in  violation  of  the  fonrte^itli 
amendment  to  the  federal  Constitution,  and 
a  denial  of  the  equal  protection  of  the  laws. 
Even  in  that  case  It  was  remarked  that: 
"Possibly  a  veteran  soldier  or  sailor  would 
be  preferred,  everything  else  being  equal,  for 
civil  office,  because  of  superior  fitness,  re- 
sulting from  discipline  of  service  in  the  war; 
for  'it  is  distinctiy  a  public  purpose  to  pro- 
mote patriotism,  and  to  make  conspicuous 
and  honorable  any  exhibition  of  courage, 
constancy,  and  devotion  to  the  welfare  of  the 
state.'  But  the  work  of  a  peddler  calls  for 
no  qualities  such  as  a  soldier  or  saUor  ac- 
quires in  the  service."  State  v.  Shedrol  (Vt) 
54  Atl.  1081,  involves  the  same  question,  and 
was  decided  in  the  same  way. 

Officeholding  Is  a  political  privilege,  and 
the  matter  of  appointment  to  office  Is  not  af- 
fected by  the  fourteenth  amendment  or  other 
provision  of  the  federal  (institution,  and  as 
has  been  said,  the  power  of  the  Legislature 
is  supreme  in  respect  to  appointments,  save 
as  the  Constitution  has  limited  it  Already 
statutes  have  been  enacted  which  limit  the 
number  from  whom  officers  may  be  chosen, 
and  necessarily  puts  others  who  might  desire 
these  offices  at  a  disadvantage.  There  are 
boards  uppn  which  only  physicians  can  be 
appointed;  others  to  which  only  dentists  are 
eligible;  others  where  architects  or  billed 
mechanics  have  the  preference;  others  where 
a  woman  Is  arbitrarily  appointed;  and  still 
others  where  political  opinions  enter  into  the 
qualifications  of  members,  that  is,  enact- 
ments that  members  of  boards  shall  be  tak- 
en in  certain  proportions  from  different  po- 
litical parties.  These  acts  are  generally  held 
to  be  within  the  legislative  power,  and  the 
preferences  and  the  exclusions  so  made  to  be 
reasonable  and  valid.  Where  the  limitation 
from  which  officers  shall  be  chosen  is  manl- 
festiy  for  the  public  good,  and  where  the  pur- 
poses sought  and  the  ends  attained  In  legis- 
lation in  regard  to  the  qualifications  for  of- 
fice are  the  safety  and  welfare  of  the  public. 
It  cannot  be  said  that  the  rights  of  any  others 
are  unduly  affected  or  prejudiced.  If  we 
should  lay  aside  the  gratitude  mentioned  In 
the  first  part  of  the  section  in  question  for 
those  who  sacrificed  and  suffered  in  defense 
of  tiie  nation,  there  are  reasonable  and  aub- 
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standal  considraratloiM  for  making  a  preter- 
«nce  In  favor  of  the  veterans.  The  love  of 
country  that  Induced  them  to  fight  for  Its 
«xl8tsnce  and  defend  its  Institutions  Is  some 
assurance,  at  least,  of  loyalty  and  fidelity  in 
the  civil  service.  In  the  nature  of  things 
the  discipline  of  the  army  and  navy  tended 
to  promote  promptness,  respect  for  authority 
and  obedience  to  law,  courage  to  meet  dlf- 
iiculties  and  overcome  selfish  and  sinister  in- 
fluences, steadiness  of  purpose,  perseverance, 
and  devotion  to  duty.  These  considerations 
may  very  vreil  have  appealed  to  the  discre- 
tion and  Judgment  of  the  Legislature  in  de- 
termining who  could  render  the  best  service 
to  the  public,  and  we  see  no  reason  why 
tbey  are  not  reasonable  and  sufficient  In 
the  civil  service  laws  of  the  country,  con- 
ceded to  be  beneficial  and  valid,  a  preference 
is  given  because  of  the  former  experience  in 
the  public  service,  and  why  should  not  the 
public  service  of  those  who  imperiled  their 
lives  in  the  defense  of  their  country  receive 
like  recognition  apd  preference?  As  counsel 
for  the  plaintiff  has  well  said,  "A  grateful 
rec<^niition  of  the  services,  sufferings,  and 
sacrifices  of  perscms  who  have  served  the 
state  in  war  has  always  been  recognized  by 
all  nattonn  as  the  exercle^  of  the  highest  pub- 
lic policy,  as  the  surest  guaranty  of  the  fu- 
ture safety,  honor,  and  welfare  of  the  state." 
In  Keim  v.  United  States,  177  U.  S.  290,  20 
Snp.  Ct  S74,  44  U.  Ed.  774,  the  preference 
law  enacted  by  Congress  was  considered  and 
Interpreted,  but  its  constitutionality  seems  to 
bave  been  oopceded.  as  no  attack  was  made 
upon  its  validity.  Judge  Brewer,  in  decid- 
ing it.  remarked  that  "no  thoughtful  person 
questions  the  obligations  which  the  nation 
is  under  to  those  who  have  done  faithful 
service  in  its  army  and  navy."  That  such 
service  afforded  reasonable  grounds  for  pref- 
erence in  public  offices  and  emidoyments 
was  recognized  in  Brown  v.  Bussell,  suitoai 
where  it  was  remarked  that:  "It  may  be  said 
that,  other  qualifications  being  equal,  there 
-are  reasons  to  believe  that  a  veteran  soldier 
or  sailor  often  will  make  a  better  civil  offi- 
cer than  a  person  who  never  has  been  sub- 
jected to  the  discipltae  of  service  in  the  war, 
and  it  is  distinctly  a  pabilc  purpose  to  pro- 
mote patriotism,  and  to  make  conspicuous 
ajKl  honorable  any  exhibition  of  courage,  con- 
stancy, and  devotion  to  the  welfare  of  the 
state,  shown  in  the  public  service.  These 
-things  we  assume  the  Legislature  may  take 
into  account  in  providing  for  appointments 
to  office,  where  the  qualifications  are  not  pre- 
scribed by  the  CJonstitution."  The  court,  in 
Be  Opinion,  166  Mass.  096,  44  N.  B.  627,  84 
U  B.  A.  66,  in  speaking  of  the  belief  that 
faithful  service  in  and  honorable  discbtirge 
from  the  War  of  the  Rebellion  developed 
such  qualifications  of  character  in  men  that 
it  was  to  the  interest  of  the  commonwealth 
to  appoint  them  to  office  in  preference  to 
-others,  said:  "The  general  court  may  have 
so  tbongbt  on  the  ground,  eithw  that  such 


a  person  would  be  likely  to  possess  courage, 
constancy,  habits  of  obedience  and  fidelity, 
which  are  valuable  qualifications  for  any 
public  office  or'  employment,  or  that  the  rec- 
ognition of  the  services  of  veterans  In  the 
way  provided  for  by  the  statute  would  pro- 
mote their  love  for  country  and  devotion  to 
the  welfare  of  the  state,  wliich  it  concerns 
the  commonwealth  to  foster.  If  such  was  the 
opinion  of  the  general  court,  we  cannot  say 
that  it  was  beyond  its  constitutional  power 
to  enact  this  section.  Of  the  wisdom  of  such 
legislation  we  are  not  made  the  Judges." 
Faithful  service  and  devotion  to  duty  in  the 
past  has  always  been  regarded  as  good  con- 
siderations for  preference  or  promotion  1q 
every  department  of  life,  public  and  iMrivate^ 
and  it  belonged  to  the  Legislature  to  deter- 
mine what  qualifications  and  experience 
gives  the  best  assurance  of  faithful,  honest, 
and  ^adent  public  service.  The  case  is 
quite  unlike  the  one  supposed  of  a  right  to 
office  by  those  affiliated  with  a  particular 
church  or  a  particular  party,  or  because  of 
some  private  achievement  The  preference 
that  is  made  here  has  its  basis  on  services 
to  the  public  and  experience  and  fidelity  in 
the  public  service,  and  we  think  it  was  with- 
in the  constitutional  power  of  the  Legisla- 
ture to  make  such  a  preference. 

It  is  conceded  that  the  plaintiff  possessed 
every  qualification,  and  was  entitled  to  re- 
appointment as  against  the  defendant  who 
was  the  only  other  applicant  for  the  position. 
The  mayor  and  council  were  therefore  re- 
quired to  give  the  plaintiff  the  preference, 
-and.  under  the  circxmistances,  had  no  power 
or  authority  to  appoint  the  defendant  The 
plaintiff,  being  In  the  office,  was  entitled  to 
continue  until  some  one  was  legally  appoint- 
ed, and  therefore  had  a  right  to  bring  a  pro- 
ceeding in  quo  warranto  to  obtain  the  posses- 
sion of  the  office. 

judgment  vrill  therefore  be  given  in  favor 
of  the  plaintiff.    All  the  Justices  concurring. 


(68  Kan.  759) 

DEVEB  V.  HTJMPHEIDY  et  al. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

OFFICERS  —  PREFERENCE      OF      VETERANS  — 

QUALIFICATIONS-COURTS— JURISDICTION. 

1.  To  obtain  the  preference  griven  by  chapter 
186,  p.  359,  of  the  Laws  of  1901,  to  Boldien 
end  sailors  who  served  in  the  War  of  the  Be- 
bellion,  for  appointment  to  public  position  or 
employment,  it  must  appear,  on  investigation, 
that  tiiey  possess  equal  qualifications  for  the 
position  or  employment  with  other  available 
applicants. 

2.  Where  the  Legislature  places  the  authori- 
ty of  making  appointments  upon  officers  and 
boards,  and  vesta  them  with  a  discretion  and 
judgment  to  determine  who  is  best  qualified  to 
serve  the  public,  the  courts  cannot  supervise 
the  exercise  of  such  authority,  nor  contool  the 
discretion  and  Judgment  so  vested. 

3.  The  character  and  extent  of  the  investi- 
gation under  the  veterans'  preference  law  is 
not  prescribed  by  the  Legislature,  but  the  ap- 
pointing power  is  expected  to  investigate  in 
good  faith,  to  fairly  consider  the  qualifications 

fl.  See  Officers,  vol.  37,  Cant  Dlff.  |  U. 
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place  sought. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Geary  County; 
X  L.  Moore,  Judge. 

Quo  warranto  by  Thomas  Dever  against  J. 
V.  Humphrey  and  others,  to  determine  tlUe 
to  otilce.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Affirmed. 

Thomas  Dever,  for  plaintiff  In  error. 
Tames  Humplirey  and  Roark  &  Roark,  for 
defendants  in  error. 

JOHNSTON,  C.  J.  This  was  a  proceeding 
to  determine  who  was  entitled  to  the  office 
of  city  attorney  of  Jonctlou  City.  Thomas 
Dever  had  been  duly  chosen  and -held  the 
office  for  several  years  prior  to  April,  1903, 
when  he  applied  to  the  mayor  and  council 
of  the  city  for  a'  reappointment,  claiming  the 
benefits  of  tiie  veterans'  preference  law,  be- 
ing chapter  ISO,  p.  350,  Laws  1001.  He  was 
a  soldier  in  the  War  of  the  Itebellion,  re- 
ceived an  honorable  discharge,  is  a  man  of 
good  reputation,  who  perfonnetl  and  can  per- 
form the  duties  of  the  office.  The  mayor 
investigated  his  qualifications  and  capabili- 
ties for  city  attorney,  as  well  as  those  pos- 
sessed by  J.  V.  Humphrey,  tlie  defendant. 
As  a  result  the  ma3-or  found  and  determined 
that  plaintiff  was  not  fully  (lualifled  to  per- 
form the  duties  of  the  oftice,  and  that  he 
did  not  possess  equal  qualifications  with  the 
defendant,  who  had  not  been  a  soldier  in  the 
Civil  War.  Upon  these  considerations  the- 
mayor  appointed  the  defendant  on  May  1, 
1903,  the  apiwintmeut  was  confirmed  by  the 
city  council,  and  defendant  at  once  qualified 
and  entered  upon  the  duties  of  the  office. 
The  plaintiff  thereupon  institued  this  quo 
warranto  proceeding,  claiming  that  the  ap- 
pointment was  illegal,  and  the  court,  upon 
the  te.STtimony,  found  the  foregoing  facts,  and 
concluded  that  he  was  not  entitled  to  the 
office. 

The  plaintiff's  term  of  office  had  expired, 
the  duty  to  appoint  his  successor  devolved 
upon  the  mayor,  the  defendant,  who  was  con- 
ceded to  be  eligible  and  qualified  for  the  of- 
fice, was  appointed,  and  if  that  appointment 
is  not  invalid  the  judgment  of  the  trial  court 
must  stand.  The  correctness  of  the  rulings 
and  the  validity  of  tlie  judgment  depend 
upon  the  constitutionality  and  the  construc- 
tion of  the  veterans'  preference  law  (Gen. 
St.  1901,  §§  0000-0512).  In  Goodrich  v.  Mitch- 
ell (just  decided)  75  Pac.  1034,  tlie  constitu- 
tionality of  the  statute  was  considered,  and  it 
was  held  to  be  valid. 

Plaintiff  contends  that  an  ex  soldier  or 
sailor  of  a  good  reputation  who  can  perform 
the  duties  of  the  office  is  entitled  to  be  pre- 
ferred and  to  an  appointment,  altliough  other 
applicants  may  have  superior  qualifications 
and  be  better  fitted  for  the  place.  The  stat- 
ute, as  it  appears  to  us,  l>aseB  the  preference 


That  rule  is  expressly  declared  in  the  first 
part  of  section  1,  and  must  be  ace^ted  as 
controlling,  unless  it  la  nnlllfled  or  modified 
by  other  parts  of  the  same  section.  The  law 
was  first  enacted  In  1886,  and  section  1  was 
In  these  words:  "In  grateful  recognition  of 
the  services,  sacrifices  and  sufferings  of  per- 
sons who  served  in  the  army  and  navy  of 
the  United  States  in  the  War  of  the  Rebellion 
and  have  been  honorably  discharged  there- 
from, they  shall  be  preferred  for  appointment 
and  employment  to  positions  in  every  public 
department,  and  upon  all  public  works  of  the 
state  of  Kansas,  and  of  the  cities  and  towns 
of  this  state,  over  other  persons  of  equal 
qualifications,  and  the  persons  thtis  preferred 
shall  not  be  disqualified  from  holding  any 
position  in  said  service  on  account  of  his 
age  nor  by  reason  of  any  physical  disability, 
provided  such  age  or  such  disability  does  not 
render  him  incompetent  to  perform  the  du- 
ties of  the  position  applied  for."  Laws  ISSG, 
p.  211,  c.  KJO,  §  1.  In  1901  the  section  was 
re-enacted,  and  at  the  end  thereof  the  follow- 
ing was  added:  "And  when  any  such  ex- 
soldier  or  sailor  shall  apply  for  appointment 
to  any  such  position,  place  or  cniplovment 
the  otiicer,  board  or  person  whose  duty  It  is 
or  may  be  to  appoint  any  one  to  such  posi- 
tion, shall  before  api>ointing  any  one  to  such 
position  make  an  investigation  as  to  the 
qualifications  of  said  ex-soldier  or  sailor  for 
such  employment,  and  if  he  is  a  man  of  good 
j  reputation  and  can  perform  the  duties  of 
said  position  so  applied  for  by  him.  said  of- 
ficer, board  or  person  shall  appoint  said  ex- 
soldier  or  sailor  to  such  position,  place  or 
employment"  In  re-enacting  the  section  of 
the  law  of  1886  the  word  "qualification"  was 
pluralized,  and  the  word  "persons"  was  put 
in  singular  form,  but  it  is  clear  that  these 
changes  do  not  affect  the  meaning  of  the 
statute.  It  is  equally  manifest  that  the  Leg- 
islature- did  not  intend  to  eliminate  the  re- 
quirement that  tliere  shall  be  equality  of 
qualifications  in  order  to  obtain  tie  prefer- 
ence. The  clauses  added  by  amendment  pro- 
vide tliat  the  appointing  power  shall  make 
inquiry  as  to  the  qualifications  of  "such"  ex 
soldier  or  sailor  applying  for  a  position,  and 
if  his  reputation  is  good,  and  he  can  perform 
the  duties  of  the  place.  It  shall  be  given  to 
him.  It  is  true  that  the  requirement  that  be 
should  be  of  equal  qualifications  was  not  re- 
peated in  the  latter  part  of  the  section,  but 
obviously  tlie  person  mentioned,  whose  quali- 
fications are  to  be  investigated,  and  who  is 
to  be  appointed  if  found  qualified  and  fitted 
for  the  position,  is  the  one  spoken  of  in  the 
first  part  of  the  section,  namely,  a  person 
who  pos.sesses  qualifications  equal  to  those  of 
his  comjietltors.  If  it  had  been  the  purpose 
'to  eliminate  that  feature  of  the  former  act. 
the  Legislature  would  hardly  have  re-enacted 
it  in  the  same  terms  In  the  amended  section. 
It  will  be  observed,  also,  that,  in  the  am«»d- 
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ment  providing  for  InveBtlgation  and  appoint- 
ment, it  refers  to  "such  ex-soldier  w  sailor," 
that  is,  ttie  one  preyiously  referred  to  who  is 
of  equal  qualifications  with  others  available 
for  appointment.  One  purpose  of  the  amend- 
ment was  to  prevent  arbitrary  and  inconsider- 
ate action  in  the  making  of  appointments. 
So,  In  addition  to  providing  that  a  veteran  of 
equal  qualifications  shall  be  preferred.  It  pre- 
scribes a  method  of  ascertaining  the  qualifi- 
cations of  those  seeking  preferential  appoint- 
ments. The  different  clauses  under  consider- 
ation, Including  the  one  providing  for  equal- 
ity in  qualifications,  were  chosen  by  the  Leg- 
islature to  express  its  purpose;  they  are  all 
embraced  In  the  same  section,  and,  if  pos- 
sible, all  should  be  given  force  and  effect 
It  has  been  said  that  "it  is  a  uniform  rule 
of  construction  that  one  part  of  the  statute 
Bhould  be  construed  by  other  parts  of  the 
same  statute,  so  that,  if  possible,  no  clause 
or  part  shall  be  treated  as  superfluouB,  and 
especially  when  the  two  parts  are  parts  of 
the  same  section."  Wenger  v.  Taylor,  38 
Kan.  754,  18  Pac.  91L  Following  this  rule, 
it  must  be  held  that  the  equality  clause  was 
Intentionally  used  by  the  Legislature  to  ex- 
press its  purpose,  and  the  purpose  manifestly 
■was  that  the  party  given  the  preference  pro- 
vided for  must  possess  equal  qualifications 
Cor  the  place  with  those  possessed  by  a  com- 
petitor. The  trial  court  took  this  view  of  the 
statute,  and  properly  applied  this  Interpreta- 
tion to  the  facts  in,  the  case.  In  giving  its 
opinion  and  Judgment,  It  said  that:  "When 
a  vacancy  occurs  in  the  office  of  city  attor- 
ney, and  an  ex-soIdler  applies  for  the  poel- 
tlon,  it  then  becomes  the  duty  of  the  mayor 
to  make  an  investigation  as  to  the  qualifica- 
tions of  such  ex-soldier  for  the  position  of 
city  attorney;  and  if  such  applicant  is  found 
to  possess  qualifications  equal  to  or  superiop- 
to  other  available  applicants  for  the  place, 
and  Is  a  man  of  good  reputation,  and  is  not 
disqualified  on  account  of  any  physical  dis- 
ability or  on  account  of  age  to  perform  the 
duties  of  this  particular  office,  then  it  be- 
comes the  duty  of  the  mayor,  under  his  oflS- 
cial  oath,  to  appoint  such  ex-soldier  applicant 
to  the  place.  Any  other  construction  to  be 
placed  on  the  statute  would  have  the  ten- 
dency to  lessen  the  elHclency  of  the  public 
service.  A  law  would  certainly  be  against 
public  policy  that  would  require  anything  less 
than  the  best  available  qualifications  in  pub- 
lic officials." 

The  duty  of  Investigating  and  determining 
•s  to  the  qualifications  of  applicants  for  pub- 
lic position  is  placed  on  the  appointing  pow- 
er—in this  case  upon  the  mayor.  He  did 
make  Inquiry,  and  did  decide  that  the  plain- 
tiff did  not  possess  equal  qualifications  for 
the  office  with  defendant  That  decision, 
which  appears  to  have  been  honestly  made. 
Is  not  open  to  review  or  revision  by  the 
courts.  The  Legislature  has  placed  the  an- 
thority  of  mailing  appointments  mainly  in  the 
administrative  officers  and  boards,  and  vest- 


ed them  with  a  discretion  and  Judgment  to 
determine  who  Is  best  qualified  to  serve  the 
public,  and  the  general  rule  in  such  cases  is 
that  the  courts  cannot  supervise  the  exercise 
of  such  authority,  nor  control  the  discreti(m 
and  Judgment  so  vested.    State  v.  Robinson, 

I  Kan.  188;  Emporia  v.  Gilchrist,  37  Kan. 
S32,  15  Pac.  532;  Martin  v.  Ingham,  38  Kan. 
661,  17  Pac.  162;  Insurance  Co.  v.  Wilder, 
40  Kan.  561,  20  Pac.  265;  Lynch  v.  Chase, 
55  Kan.  375,  40  Pac.  666;  MefTert  v.  Medical 
Board,  86  Kan.  710,  72  Pac.  247. 

In  Kelm  v.  United  States,  177  U.  S.  290,  20 
Sup.  Ct  574,  44  L.  Ed.  774,  there  was  brought 
before  the  Supreme  Court  of  the  United 
States  the  action  of  the  pension  commissioner 
in  dismissing  a  clerk  who  had  been  honorably 
discharged  from  the  military  service  by  rea- 
son of  disability  received  in  it  He  was  dis- 
charged because  of  a  decision  by  the  commis- 
sioner that  his  rating  was  inefficient  He 
claimed  to  be  competent  and  appealed  to  the 
courts.  It  was  held,  however,  that  an  ap- 
pointment to  office  involves  the  exercise  of 
judgment;  that  the  appointing  power  must 
determine  the  fitness  of  the  applicant  wheth- 
er he  it)  qualified  to  discharge  the  public  duties 
required  of  the  office,  and  that  the  courts  can- 
not interfere  to  direct  or  control  the  power 
and  judgment  thus  vested.  See,  also,  Decatur 
V.  Paulding,  14  Pet  497,  10  L.  Ed.  559;  Dun- 
lap  V.  Black,  128  U.  S.  40,  9  Sup.  Ct  12,  32  L. 
Ed.  854;   Redfleld  v.  Wlndom,  137  U.  S.  636, 

II  Sup.  Ct  197,  34  L.  Ed.  811;  Boynton  v. 
Blaine,  139  U.  S.  306,  11  Sup.  Ct  607,  35  L. 
Ed.  183;  United  States  v.  Schurz,  102  U.  S. 
378,  26  L.  Ed.  167;  De  Cambra  v.  Rogers,  189 
U.  8.  120,  "23  Sup.  Ct  519,  47  L.  Ed.  734. 

The  plaintiff  insists  that  an  unjust  measure 
of  quailflcatioDS  was  applied  by  the  mayor. 
The  character  and  extent  of  the  investigation 
is  not  prescribed  by  the  statute.  The  ap- 
pointing power  is  expected  to  investigate  In 
good  faith,  to  fairly  consider  the  qualifica- 
tions, and  to  honestly  determine  the  question 
submitted  for  decision.  We  discover  noth- 
ing in  the  evidence  or  findings  which  im- 
peaches the  good  faith  of  the  mayor  or  would 
Justify  the  court  in  treating  the  decision  w 
the  following  appointment  as  nullities.  Nei- 
ther do  we  find  any  irregularity  In  the  ap- 
pointment of  the  defendant  The  Judgment 
of  the  district  court  will  be  affirmed.  All 
the  Justices  concurring. 


JOHN  DEERE  PLOW  CO.  v.  JONES  et  al.i 
(Supreme  Court  of  Kansas.  March  12,  1904.) 
APPEAL—RECORD. 
1.  The  word  "proceedings,"  in  the  recital  of 
the  case-made  that  it  contains  all  the  proceed- 
ings, includes  the  evidence. 

Error  from  District  Court,  Ottawa  County; 
B.  F.  Thompson,  Judge. 

Action  by  the  John  Deere  Plow  Company 
atninst  R.  L.  Jones  and  another.  Judgment 
for  defendants.  Plaintiff  brings  error.  Re- 
versed. 

*  New  opinion  substituted.    See  6T  Pao.  750. 
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3.  B.  Tomlinson,  for  plaintiff  In  error. 
Tboinpson  &  King,  for  defendants  in  errw. 

PER  CDRI.\M.  John  Deere  Plow  Compa- 
ny, a  Missouri  corporation,  sued  R.  L.  Jones 
and  Martha  J.  Jmies  upon  a  note.  A  de- 
murrer to  plaintiff's  evidence  was  sustained, 
and  this  proceeding  is  brought  to  review  tliat 
ruling.  If  the  pleadings  and  evidence  pre- 
sented in  the  record  here  are  the  same  as 
those  upon  which  the  trial  court  acted,  it  is 
evident  that  the  demurrer  was  sustained 
merely  because  there  was  no  showing  that 
plaintiff  had  complied  with  the  statutory  re- 
quirements with  respect  to  foreign  corpora- 
tions doing  business  in  this  state.  If  this 
is  true,  the  judgment  complained  of  was  er- 
roneous, for  since  Its  rendition  this  court  has 
held  that  noncompliance  with  the  statute  in 
this  regard  is  matter  of  defense.  Northmp 
V.  Wills,  eo  Kan.  760,  70  Pac.  879.  But  de- 
fendants in  error  contend  that  the  case-made 
does  not  show  that  it  contains  all  the  plead- 
ings and  evidence.  Its  recital  is  that  it  con- 
tains all  the  "proceedings."  This  term,  as 
thus  used,  includes  the  evidence.  Lindsay  v. 
Commrs.  of  ICeamey  Co.,  56  Kan.  630,  44 
Pac.  603.  Whether  It  also  includes  the  plead- 
ings need  not  he  determined,  since  to  review 
the  question  presented  it  is  not  necessary  that 
the  record  should  contain  all  of  the  plead- 
ings. The  case-made  here  sufficiently  shows 
that  It  contains  the  pleadings  upon  which 
the  trial  was  had,  and  that  is  enough  for 
present  purposes. 

The  judgment  Is  reversed,  and  a  new  trial 
ordered. 

(6S  Kan.  822) 

ABBOTT  V.  ABBOTT. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

SALE  OF  LAND— GROWING  CROPS— INSTRUC- 
TIONS. 

l.Tbe  only  part  of  a  crop  io  question  being 
the  landlord's  i>ortion,  and  this  being  understood 
by  the  jury,  an  instruction  that  a  sale  of  land 
witliout  any  reservation  as  to  growing  crops 
carries  with  it  crops  is  not  misleading,  though 
at  the  time  of  sale  the  land  was  occupied  by  a 
tenant. 

Error  from  District  CJourt,  McPb»8on 
County;  M.  P.  Shnpson,  Judge. 

Action  by  L.  Fern  Abbott  against  Handsel 
A.  Abbott.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  'Affirmed. 

Frank  O.  Johnson,  G.  A.  Vandeveer,  and 
F.  L.  Martin,  for  plaintiff  in  error.  Grattan 
&  Grattan,  for  defendant  in  error. 

PER  CURIAM.  This  action  was  brought 
by  Cora  Belle  Abbott  and  L.  Fern  Abbott 
against  Handsel  A.  Abbott  to  recover  400 
bushels  of  wheat,  or  $200,  its  value.  Before 
the  cause  was  finally  submitted,  Cora  Belle 
..Abbott  dismissed  the  action  as  to  herself 
without  prejudice,  over  the  objection  of  the 
defendant.  L.  Fern  Abbott  recovered  judg- 
ment, and  defendant  prosecutes  this  error. 

This  action  was  brought  and  prosecuted. 


np  to  the  time  C!ora  Belle  Abbott  dismissed, 
upon  the  theory  that  Cms.  Belle  Abbott  was 
the  owner  of  the  west  half  of  the  southwest 
quarter  of  section  eighteen  (18),  township 
twenty-one  (21),  range  one  (1)  west  in  Me- 
Pherson  county,  and  L..  Fern  Abbott  was  the 
owner  of  the  east  half  of  the  southeast  quar- 
ter of  the  same  section;  that  this  land  bad 
been  rented  in  18S9  for  a  share  of  the  crop, 
and  the  wheat  in  question  was  ttxe  landown- 
er's share  of  this  crop.  Cora  Belle  Abbott 
failed  to  establish  her  ownership  of  the  land 
claimed  by  her,  and  before  final  submission 
dismissed  her  action.  The  cause  was  tried, 
and  the  jury  returned  answers  to  the  follow- 
ing questions:  "(1)  How  many  bushes  of 
wheat.  If  any,  did  the  defendant  Handsel  A 
Abbott  get  off  of  the  east  ^  of  the  S.  E.  % 
of  section  18  In  question?"  "400  bnsbels." 
"(2)  Was  there  a  contract  with  the  tenant  on 
the  E.  ^  of  the  S.  E.  %  of  Sec.  18  as  to  share 
of  wheat  landlord  was  to  have  of  the  wheat 
harvested  In  19007"  "Yes."  "(3)  if  you 
answer  question  2  In  afllrmattve,  then  what 
was  such  share  under  said  contract?"  "One- 
tblrd  (%)."  "(4)  How  many  bushels  of  wheat 
was  the  landlord  entitled  to  under  such  con- 
tract'/" "400  bushels."  Judgment  was  ren- 
dered for  plaintiff  L.  Fern  Abbott. 

The  first  error  is  predicated  upon  the  or- 
der of  the  court  dismissing  the  action  as  to 
Cora  Belle  Abbott  without  prejudice.  Such 
procedure  is  authorized  by  subdivision  1  of 
section  4840  of  the  General  Statutes  of  1901, 
when  done  before  final  snbmlsslon  to  the 
court  or  jury.  Ashmead  v.  Ashmeod.  23  Kan. 
262.  Both  parties  claimed  through  G.  B. 
Abbott;  the  plaintiff  as  the  owner  of  the 
land  through  a  conveyance  from  him,  the 
defendant  as  a  purchaser  of  the  wheat  from 
G.  B.  Abbott  There  is  no  evidence  In  the 
record  tending  to  show  that  defendant  had 
made  such  purchase.  The  deed  to  Xi.  Fern 
Abbott  was  signed  and  acknowledged  March 
14,  1887,  and  recorded  October  6,  1899.  The 
crop  In  question  was  that  harvested  in  1890. 
There  was  some  question  as  to  the  time  of 
the  delivery  of  the  deed,  but  It  appears  to 
hare  been  delivered  before  recorded.  On  the 
question  as  to  whether  growing  crops  pass 
with  the  title  to  the  land  In  the  absence  of 
a  special  reservation,  the  court  Instructed  the 
jury  as  follows:  "Upon  the  question  of  own- 
ership of  grovring  wheat  while  it  is  growing 
upon  the  land,  I  instruct  you  that  a  sale  or 
transfer  of  the  title  to  the  land  without  any 
reservation  as  to  the  growing  crops  carries 
with  it  the  ownership  In  the  crops  growing 
thereon  at  the  time  of  the  transfer  of  the  title 
to  the  land."  It  is  argued  that  this  instruc- 
tion is  misleading,-  and  not  applicable  to  this 
case,  for  the  reason  that  the  lands  were  oc- 
cupied by  a  tenant  when  the  deed  was  deliv- 
ered; theref<»:e  the  rule  stated  does  not  ap- 
ply. The  only  part  of  the  crop  in  question 
was  the  landlord's  portion.  This  was  under- 
stood by  the  litigants  and  the  jury,  and  it 
could  not  have  misled  the  jury  as  to  that 
portion.    The  instruction  correctly  states  the 
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lair.    There  was  no  error  In  the  admission 
or  excloaion  of  evidence,  and  the  Jury  found 
•11  of  the  disputed  tacts  on  sufEtdent  eridence 
tor  the  plalntifT. 
The  Judgment  la  affirmed. 

(68  Kan.  824) 

ABBOTT  T.  ABBOTT. 

(Supreme  Court  of  Kaosaa.     March  12,  1904.) 

AC3TI0N   BY   NEXT  FRIEND. 

L  Judgment  for  plaiotiS  in  an  action  com- 
menced in  the  name  of  an  infant  by  ber  mother, 
designated  In  the  title  as  "guardian,"  will  not 
be  reversed,  though  there  was  no  allegation  or 
proof  that  she  had  been  appointed  guardian, 
because  she  was  not  formally  designated  as 
next  friend. 

Error  from  District  Court,  McPherson 
County;  M.  P.  Simpson,  Judge. 

Action  by  Laura  Beatrice  Abbott  against 
Handsel  A.  Abbott  Judgment  for  plaintifL 
Defendant  brings  error.    Affirmed. 

Frank  O.  Johnson,  Qeo.  A.  Vandereer,  and 
V,  U  Martin,  for  plaintiff  in  error.  Orattan 
ft  Grattan,  for  defendant  In  error. 

PER  OCRIAM.  In  this  case  the  action 
was  commenced  in  the  name  of  a  minor  by 
her  mother,  designated  in  the  title  as  "guard- 
ian," and,  it  was  said,  by  another  person 
called  an  "attorney  in  fact."  No  appoint- 
ment as  guardian  vras  alleged  or  proved. 
Tbe  mother,  however,  was  a  natural  guard- 
ian, and  assumed  all  the  duties  and  liabil- 
ities and  became  subject  to  all  the  obligations 
and  restraints  of  a  next  friend.  The  action 
was  for  the  benefit  of  the  infant,  and  the 
moth^  was  as  substantially  a  next  friend, 
BO  far  as  tbe  conduct  of  the  cause  was  con- 
cerned, as  if  she  had  been  so  described;  and, 
since  the  trial  court  has  accepted  the  offices 
and  approved  the  conduct  of  the  party  who  in 
fact  bore  to  the  infant  the  relation  of  next 
friend,  this  court  will  not  now  overturn  a 
Terdict  and  Judgment  for  lack  of  a  formality 
In  name  which  could  have  been  suppUM,  if 
necessary,  at  any  time  either  before  or  after 
Judgment 

The  admlssionB  of  the  defendants  removed 
from  the  controversy  the  qnestldn  of  owner- 
■blp  of  the  land  by  the  infant's  grantor.  It 
was  also  admitted  that  the  wheat  sued  for 
was  rent  wheat,  and  the  amount  and  valnea 
were  agreed  upon.  There  could  be  no  con- 
troversy, therefore,  but  that  the  wheat  was 
•  share  of  the  crop,  which,  under  the  stat- 
ate,  belonged  to  the  landowner  and  passed 
by  his  deed. 

None  of  the  claims  of  error  are  of  substan- 
tial merit,  and  the  Judgment  of  the  district 
oonrt  la  affirmed. 

(88  Kan.  970) 

HANSON  V.  EREHBIEU 
(Supreme  Court  of  Kansas.    March  12,  1904.) 

CIBSt—CONSTITnTIONAL    LAW-RBTRACTION— 
DUB  COURSE  OP  LAW. 

i.  Chapter  STb,  Gen.  St  1901  (chapter  249,  p. 
4td,  Laws  1901),  relating  to  libel,  u  nnconsti- 
76P.-6a 


tational  and  void,  bdof  la  eonffiet  with  sec- 
tion 18  of  the  Bill  of  RlghU,  In  this:  that  it 
denies  the  ri^ht  in  certain  cases  to  one  injured 
in  his  reputation  to  have  remedy  therefor  by  due 
course  of  law. 

2.  "Remedy,  by  due  course  of  law,"  as  used 
in  section  18  of  the  Bill  of  Rights,  means  the 
reparation  for  injury,  ordered  by  a  tribmial 
having  jurisdiction,  in  due  course  of  procedure, 
after  a  fair  bearing. 

3.  Tlie  right  to  a  remedy  by  due  coarse  of 
law  is  not  satisfied  by  tbe  requirement  contain- 
ed in  a  statute  to  make  specific  reparation  for 
the  injury  done,  which  reparation  is  the  same 
in  all  cases,  and  bears  no  relation  to  the  injury 
suffered,  nor  has  been  decreed  by  a  tribunal  aft- 
er ascertainment  of  the  extent  of  such  injuiT. 

4.  While  one  part  of  a  statute  may  be  un- 
constitutional and  void,  and  another  part  good, 
this  is  the  case  only  where  the  portions  are 
clearly  separable  and  susceptible  of  separate 
enforcement  but  when  it  is  apparent  that  the 
entire  faulty  enaetment  is  designed  to  consti- 
tute a  complete  whole,  and  that  one  part  would 
not  have  been  enacted  except  in  connection 
with  the  other,  if  a  part  is  found  to  be  bad  the 
entire  statute  must  fail. 

5.  A  false  publicatiOD,  charging  that  one  had 
been  arrested  accused  of  an  assault  and  in  at- 
tempting to  collect  a  bill  he  threatened  violence 
with  a  pistol,  is  libelous  per  8e,  and  the  libeled 
one  may  have  general  damages,  without  alleg- 
ing or  proving  specific  injury. 

(Syllabns  by  the  Court) 

Error  from  District  Co  art,  McPherson 
County;  M.  P.  Simpson,  Judge. 

Action  by  John  F.  Hanson  against  William 
J.  Krehblel.  Judgment  for  defendant,  and 
plaintiff  brings  error.     Reversed. 

John  F.  Hanson,  in  pro.  per.  P.  J.  GaJle, 
for  defendant  In  error. 


CUNNINGHAM,  J.  Plaintiff's  acUon  was 
for  the  recovery  of  damages  occasioned  by 
the  publication  of  an  alleged  libel.  The  Ques- 
tion of  greatest  moment  involved  is  as  to 
the  constitutional  validity  of  chapter  Bflb, 
Gen.  St  1901,  being  chapter  248,  p.  439,  9e»- 
slon  Laws  l901,  which  reads  as  follows: 

"Section  1.  That  before  any  dvil  action  shall 
be  brought  for  the  publication  or  circulation 
of  a  libel  in  any  newspaper  in  this  state,  the 
plaintiff  shall  at  least  three  days  before  fil- 
ing the  petition  in  such  action,  serve  notice 
on  the  publisher  or  publishers  of  such  news- 
paper, at  the  principal  office  of  publication, 
speci^ing  the  statement  in  aald  article  whldk 
is  alleged  to  be  false  or  defamatory.  If  It 
shall  appeac  on  tbe  trial  of  such  action  that 
said  article  was  published  in  good  faith,  that 
its  falsity  was  due  to  mistake  or  misappre- 
hension of  the  facts,  and  that  a  full  and  fair 
retraction  of  any  statement  therein  contain- 
ed alleged  to  be  erroneous  was  published  in 
the  next  regular  issue  of  said  newspaper.  If 
a  weekly  or  monthly,  or,  in  case  of  a  dally 
paper,  within  three  days  after  such  mistake 
or  misapprehension  was  brought  to  the 
knowledge  of  such  publisher  or  publishers,  in 
as  conspicuous  a  place  and  type  In  such 
newspaper  as  was  the  article  complained  of 
as  libelous,  then  the  plaintiff  in  such  case 
shall  recover  only  actual  damages:  provided, 

f  4.  Bee  Statutes,  voL  44,  Gent.  Dig.  |  It, 
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that  the  provisions  of  ibis  act  shall  not  apply 
to  the  case  of  any  libel  against  any  candidate 
for  a  public  office  In  this  state  unless  the 
retraction  is  made  editorially,  in  a  conspicu- 
ous manner,  at  least  ten  days  before  elec- 
tion, In  case  such  libelous  article  was  pub- 
lished in  a  daily  paper,  and  in  case  such 
libelous  article  was  published  in  a  weekly 
or  monthly  paper,  at  least  fifteen  days  before 
the  election:  provided  further,  that  nothing 
in  tills  act  shall  be  held  to  apply  to  any  libel 
published  of  or  concerning  any  female  per- 
son. 

"Sec.  2.  The  words  'actual  damages,'  in 
the  foregoing  section,  shall  be  construed  to 
include  all  damages  which  the  plaintiff  shall 
show  he  has  suffered  in  respect  to  his  prop- 
erty, business,  trade,  profession,  or  occupation, 
and  no  other  damages  whatever." 

This  is  assailed  as  being  violative  of  sec- 
tion 18  of  the  Bill  of  Rights,  which  is:  "All 
persons  for  injuries  suffered  in  person,  repu- 
tation or  property  shall  have  remedy  by  due 
course  of  law  and  Justice  administered  with- 
out delay." 

It  will  be  noted  that  the  questioned  statute 
limits  the  right  of  recovery  in  cases  of  libel 
to  actual  damages,  where,  after  service  of 
the  notice  provided  in  the  first  section,  the 
publisher  of  the  newspaper  in  which  the  libel- 
ous matter  has  appeared  shall  make  a  full 
and  fair  retMction  of  the  libelous  matter, 
coupled  with  a  showing  upon  the  trial  that 
the  same  was  published  In  good  faith,  under 
a  misapprehension  of  the  facts;  and  defines 
that  class  of  damages  to  be  such  as  the  pltwn- 
tiff  has  suffered  in  respect  to  his  property, 
business,  trade,  profession,  or  occupation.  So 
that  in  such  cases  the  libeled  party  niay  not 
recover  all  bis  damage,  but  he  is  confined  to 
the  narrow  class  designated  and  defined  in 
the  act  as  "actual  damages."  The  common 
law  recocnizes  two  classes  of  daraages  in 
libel  cases— general  and  special.  General 
damages  are  those  which  the  law  presumes 
must  naturally,  proximately,  and  necessarily 
result  from  the  publication  of  the  libelous 
matter.  They  arise  by  inference  of  law,  and 
are  not  required  to  be  proved  by  evidence. 
They  are  allowable  whenever  the  iuimc- 
diate  tendency  of  the  words  is  to  Impair  the 
plaintiff's  reputation,  although  no  actual  pe- 
cuniary loss  had  in  fact  resulted;  and  are 
designed  to  compensate  for  that  large'  and 
substantial  class  of  injuries  arising  from  in- 
jured feelings,  mental  suffering  and  anguish, 
and  personal  and  public  humiliation,  conse- 
quent upon  the  malicious  publication  of  the 
false  and  libelous  matter.  The  injury  for 
which  this  class  of  damages  is  allowed  is 
something  more  than  merely  speculative. 
While  not  susceptible  of  being  accurately 
measured  in  dollars  and  cents,  it  is  a  real 
one,  and  more  often  than  otherwise  more 
substantial  and  real  than  those  designated  as 
actual,  and  measured  accurately  by-  the  dol- 
lar standard.  In  shor.t,.  it  is  such  an  injury 
to  the  reputation  as  was  contemplated  in  the 


Bill  of  Rights.  The  law  inresames  that  this 
class  of  injuries  resulted  necessarily  from  the 
publication  of  the  libelous  matter,  and  the 
damages  therefore  were  recoverable  without 
special  assignment.  Special  damages  were 
also  recoverable  when  properly  pleaded  and 
shown,  and  were  such  damages  as  were  com- 
putable in  money,  and  may  be  said  to  be  fair- 
ly embraced  in  the  list  of  actual  damages  as 
given  In  the  statute  referred  to.  This  was 
the  condition  of  the  law  at  the  time  of  the 
'adoption  of  our  Constitution,. and  is  now,  and 
these  the  Injuries  to  reputation  for  whicb  it 
provided  that  there  should  be  "remedy  by 
due  course  of  law." 

It  requires  no  argument  to  demonstrate 
that  the  act  in  question  does  deny  remedy  for 
a  portion  of  tliese  injuries.  Unless  the  one 
libeled  has  suffered  in  the  particular  man- 
ner pointed  out  in  the  statute,  he  is  remedi- 
less. For  that  other  large  claSs  of  persons 
and  still  larger  class  of  injuries  no  remedy 
Is  found.  Prom  the  writings  of  the  world's 
wisest  man  we  have  the  assurance  "that  a 
good  name  is  rather  to  be  chosen  than  great 
riches."  Yet  the  possessor  of  this  thing  of 
greatest  value,  being  despoiled  of  it,  is  left 
entirely  without  remedy  for  its  loss  by  the 
statute  in  question,  except  in  such  rare  cases 
as  he  sliail  be  able  to  show  some  exact  fi- 
nancial injury  in  the  particulars  named.  We 
could  not  excuse  ourselves  for  holding  that 
reputation  is  less  valuable  than  property,  or 
that  it  is  less  protected  from  spoliation  by 
the  quoted  provision  of  the  Bill  of  Rights. 

It  is  suggested,  however,  that  the  retrac- 
tion required  by  the  act  to  be  published  Is  a 
fair  compensation  for  the  injury  done,  and 
a  reinvestment  of  the  libeled  one  with  his 
good  name.  This  being  done,  all  has  been 
accomplished  that  would  be  by  a  verdict  of 
a  Jury,  and  hence  that  the  retraction  requir- 
ed by  the  legislative  enactment  is,  if  not 
"due  course  of  law,"  an  ample  substitute  for 
it.  It  is  not  an  easy  task  to  deduce  either 
from  reason  or  the  authorities  a  satisfactory 
definition  of  "law  of  the  land"  or  "due  course 
of  law."  We  feel  safe,  how^ever,  from  either 
standpoint,  *  in  saying  these  terms  do  not 
mean  any  act  that  the  Legislature  may  have 
passed  if  such  act  does  not  give  to  one  op- 
portunity to  be  heard  before  being  deprived 
of  property,  liberty,  or  reputation,  or  having 
been  deprived  of  either  does  not  afford  a  like 
opportunity  of  showing  the  extent  of  his  in- 
Jury,  and  give  an  adequate  remedy  to  re- 
cover therefor.  Whatever  these  terms  may  / 
mean  more  than  tliis,  tliey  do  mean  due  and 
orderly  procedure  of  courts  in  the  ascertai^ 
ment  of  damages  for  injuo'.  to  the  end 
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the  injured  one  "shall  have  remedy"— t  ^  .„ 

proper  and  adequate  remedy— thus  ti"-**?  °*"  i^, ,,. 
certained.  To  refuse  hearing  and"  *!  '^niv 
for  Injury  after  its  infliction  is  small  ^13^  ^^^m 
from  infliction  of  penalty  before  and  w^v""  '^^■;, 
hearing.  ^fT" 

In  Hoke  v.  Henderson,  15  N.  C.  1,  isii: 
Am.  Dec.  CSS,  Chief  Justice  Ruffln,  in  spe'       I 
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mean  merely  an  act  of  the  General  Assem- 
My.  If  they  did,  every  restriction  upon  the 
legislative  authority  would  be  at  once  abro- 
gated. For  what  more  can  the  citizen  sutTer 
than  to  be  'talien,  imprisoned,  disseised  of 
his  freehold,  liberties,  and  privileges;  be  out- 
lawed, exiled,  and  destroyed;  and  be  depriv- 
ed of  bis  property,  his  liberty,  and  his  life' 
—without  crime?  Yet  all  these  he  may  suf- 
fer if  an  act  of  assembly  simply  denouncing 
those  penalties  on  particular  persons,  or  a 
particular  class  of  persons,  be  In  Itself  a  law 
of  the  land  within  the  sense  of  the  Consti- 
tution." Mr.  Webster,  In  the  Dartmouth  Col- 
lege Case,  has  this  definition:  "By  the  law 
of  the  land  Is  most  clearly  Intended  the  gen- 
eral law,  a  law  which  hears  before  it  con- 
demns, which  proceeds  upon  inquiry,  and  ren- 
ders judgment  only  after  trial.  •  *  •  Ev- 
erything which  may  pass  under  the  form  of 
an  enactment  Is  not,  therefore,  considered  to 
be  the  law  of  the  land."  Dartmouth  v,' 
Woodward,  4  Wheat.  519,  4  L.  Ed.  629.  See, 
for  other  definitions.  People  ex  rel.  Wither- 
bee  V.  Supervisors,  70  N.  Y.  228;  Stuart  v. 
Palmer,  74  N.  Y.  183,  30  Am.  Rep.  289;  State 
V.  Billings,  55  Minn.  467,  57  N.  W.  206,  794, 
43  Am.  St.  nep.  525;  Burdiolc  v.  The  People, 
149  III.  600,  36  N.  E.  948,  24  L.  R.  A.  152,  41 
Am.  St.  Rep.  329;  Chicago,  B.  &  Q.  R.  Co.  v. 
State,  47  Neb.  649,  66  N.  W.  624,  41  L.  R.  A. 
481,  53  Am.  St.  Rep.  557. 

The  retraction  required  by  the  act  In  ques- 
tion may  or  may  not  be  full  reparation  for 
the  injury  suffered.  It  might  the  rather  ag- 
gravate the  injury  already  inflicted  than 
mollify  it.  It  Is  sufficient  to  say,  however, 
that  all  these  are  questions  for  the  courts 
upon  proper  notice  to  all  parties,  and  may 
not  be  determined  arbitrarily  by  an  act  of 
the  Legislature. 

We  find  that  courts  of  last  resort  In  two 
states  have  passed  upon  the  constitutionality 
of  acts  like  the  one  here  discussed.  In  Park 
V.  Detroit  Free  Press  Co.,  72  Mich.  500,  40 
X.  W.  731,  1  L.  R.  A.  599,  16  Am.  St.  Rep. 
344,  the  Supreme  Court  of  Michigan,  holding 
against  the  constitutionality,  says:  "We  do 
not  think  the  statute  controls  the  action, 
or  is  within  the  power  of  constitutional  leg- 
islation. Tills  will,  in  our  Judgment,  appear 
from  a  statement  of  its  effect  if  carried  out 
It  purports  to  confine  recovery  in  certain 
cases  against  newspapers  to  what  it  calls 
'actual  damages,'  and  then  defines  actual 
damages  to  cover  only  direct  pecuniary  loss 
In  certain  specified  ways,  and  none  other. 
In  some  of  these  defined  cases  the  proof  of 
any  damages  in  this  sense  would  be  imprac- 
ticable, and  In  all  It  would  be  very  difficult 
They  are  confined  to  damages  In  respect  to 
property,  business,  trade,  profession,  or  occu- 
pation. It  Is  safe  to  say  that  such  losses 
cannot  be  the  true  damage  in  a  very  large 
share  of  the  worst  cases  of'  lil)el.  A  woman 
who  is  slandered  In  her  chastity  is,  under 


ever,  a  man  wuose  income  is  rrom  nxea 
investment  or  salary  or  official  emolument, 
or  business  not  depending  upon  his  repute, 
could  lose  no  money  directly  imless  removed 
from  the  tiUe  to  receive  his  income  by  rea- 
son of  the  libel,  which  could  seldom  happen. 
If  contradicted  soon,  there  could  be  practi- 
cally no  risk  of  this.  And  the  same  is  true 
concerning  most  business  losses.  The  cases 
must  be  very  rare  in  which  a  libel  will  de- 
stroy business  profits  in  such  a  way  that 
the  loss  can  be  directiy  traced  to  the  mis- 
chief. There  coiuld  never  be  any  loss  when 
employers  or  customers  know  or  believe  the 
charges  unfounded.  The  statute  does  not 
reach  cases  wh««  a  libel  has  operated  to 
cut  off  chafices  of  office  or  employment  in 
the  future,  or  broken  up  or  prevented  rela- 
tionships not  capable  of  an  exact  money 
standard,  or  produced  that  intangible  but 
fatal  Influence  which  suspicion,  helped  by  ill 
will,  spreads  beyond  recall  or  reach  by  apol- 
ogy or  retraction.  Exploded  lies  are  contin- 
ually reproduced  without  the  antidote,  and 
no  one  can  measure  with  any  accurate  stand- 
ard the  precise  amount  of  evil  done  or  prob- 
able. There  is  no  room  for  holding.  In  a 
constitutional  system,  that  private  reputa- 
tion is  any  more  subject  to  be  removed  by 
statute  from  full  legal  protection  than  life, 
liberty,  or  property.  It  Is  one  of  those  rights 
necessary  to  human  society  that  underlie  the 
whole  social  scheme  of  civilization.  It  is  a 
thing  which  is  more  easily  injured  than  re- 
stored, and  where  Injury  is  cap{(ble  of  infi- 
pite  mischief."  This  case  has  subsequently 
been  specifically  approved  by  the  same  court 
in  McUee  v.  Baumgartner,  121  Mich.  287,  80 
X.  W.  21,  where  the  court  holds:  "The  right 
to  recover  in  an  action  of  libel  for  damages 
to  reputation  cannot  be  abridged  by  statute." 
A  contrary  view  was  adopted  by  a  divided 
court  iu  Allen  v.  Pioneer  Press  Co.,  40  Minn. 
117,  41  X.  W.  936,  3  L.  R.  A.  532,  12  Am.  St. 
Rep.  707.  The  conclusion  of  the  court  in  this 
case  is  based  largely  upon  the  reasoning 
that  the  retraction  being  required,  as  it  is, 
to  be  publishe<l  as  widely  and  to  substantial- 
ly the  same  readers  as  the  original,  is  usu- 
ally a  more  complete  redress  for  the  Injury 
inflicted  than  would  be  a  Judgment  for  dam- 
ages. This,  however,  is  merely  an  assump- 
tion, and  may  or  may  not  be  true;  but,  even 
if  true,  this  would  not  be  "remedy  by  due 
course  of  law,"  as  contemplated  in  the  Con- 
stitution, as  we  have  already  determined. 
We  are  well  persuaded  that  the  criticised 
act  takes  from  the  libeled  person  the  right 
of  remedy  by  due  course  of  law  for  an  injury 
suCFered  in  his  reputation,  and  hence  is  in- 
valid under  the  quoted  constitutional  provi- 
sion. 

The  questions  in  this  case  arise  upon  the 
sustaining  of  defendant's  general  demm'rer 
to  plaintiff's  petition.  That  petition  contain- 
ed no  statement  of  the  service  of  the  notice 
as  provided  in  the  criticised  act,  and  it  is 


lOU 


75  PACIFIC  REPORTER. 


(Kan. 


now  claimed,  admitting  tlie  constitutional  in- 
validitj'  of  tliis  act,  because  it  denies  rem- 
edy by  due  course  of  law,  still  the  Legisla- 
ture would  bave  a  right  to  require  the  serv- 
ice of  this  notice  as  a  step  in  the  procedure 
in  prosecuting  an  action  for  the  recovery 
of  damages  occasioned  by  libel;  this  in  or- 
der to  give  the  publisher  opportunity  of  re- 
traction for  the  purpose  of  mitigating  gen- 
eral damages  and  relieving  himself  from  pu- 
nitive damages.  We  do  not  deny  that  the 
Legislature  might  do  this.  It  seems  to  us, 
.  however,  that  such  was  not.  Its  purpose  and 
object,  but  rather  that  the  service  of  this  no- 
tice was  but  a  step  In  the  procedure  to  re- 
lieve publishers  from  all  general  damages. 
That  object  having  been  found  unconstitu- 
tional, these  ancillary  matters  mtist  go  with 
It 

It  is  further  suggested  that  the  subject- 
matter  of  the  alleged  libel  was  not  libelous 
per  se,  and  hence  that  the  demun-er  was 
properly  sustained,  the  petition  containing  no 
aliefration  of  special  damage.  The  libelous 
matter  set  out  was  in  the  follo'wlng  language: 
"A  second  case  was  called  late  this  aft«- 
noon,  in  which  John  F.  Hanson,  of  Mar- 
<iuette,  is  accused  of  assault  on  M.  A.  Fos- 
berg  and  Louise  Fosberg.  It  is  claimed  that 
In  attempting  to  collect  a  bill  be  threatened 
violence  with  a  pistol.  The  latter  parties 
are  the  complaining  witnesses.  The  decision 
of  the  case  will  be  announced  later."  A  li- 
bel, in  order  to  be  actionable  per  se,  and  per- 
mit a  recovery  without  allegation  and  proof 
of  special  damages,  must  contain  imputations 
which  tend  to  subject  the  libeled  one  to  dis-. 
grace,  ridicule,  or  contempt.  We  are  of  the 
opinion  that  the  words  here  counted  upon  are 
such.  To  threaten  violence  with  a  pistol 
might  fairly  be  held  to  be  a  charge  at  least 
of  an  assault,  maybe  of  a  crime  of  greater 
gravity. 

We  find  that  the  court  was  In  error  In  sus- 
taining defendant's  demurrer;  hence  direct 
that  this  ruling  be  reversed,  and  the  case 
remanded  fo^  furtlier  proceedings.  All  the 
Justices  concurring. 
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PING  MIN.  &  MILL.  CO.  t.  GRANT. 

(Supreme  Court  of  Kansas.  March  12,  1904.) 
MINORS— CONTRACTS— PERFORMANCE. 

1.  A  contract  with  a  minor,  under  which  he 
performed  personal  services  for  an  employer, 
is  not  to  be  regarded  as  inoperative  or  void, 
merely  because  of  minority,  or  that  the  con- 
sent of  his  parents  was  not  first  obtained. 
Payment  to  tlie  minor  is  a  full  satisfaction  for 
such  services,  and  the  parents  or  guardian  can- 
not recover  therefor. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Cherokee  Coun- 
ty; A.  H.  Skidmore,  Judge. 

Action  by  B.  W.  Grant,  a  minor,  against 
the  Ping  Mining  &  Milling  Company.  Judg- 
ment for  plaintlflLr  Defendant  brings  enor. 
Affirmed. 


EdwaM  B.  Sapp,  for  plaintiff  In  error. 
Finch  &  Wheatley,  for  defendant  In  error. 

JOHNSTO.N,  C.  .T.  This  was  an  action 
brought  by  B.  W.  Grant,  a  minor,  to  recover 
from  the  Ping  Mining  &  Milling  Company  for 
personal  services  rendered  as  bookkeeper. 
He  recovered  S213.60,  and  of  some  of  the 
rulings  made  the  company  complaina 

There  la  a  contention  that  a  recovery  was 
not  warranted  because  Grant  was  a  minor. 
The  petition  alleges,  and  the  record  discloses, 
that  he  was  about  20  years  of  age  when  the 
contract  was  made  and  the  services  perform- 
ed. The  mere  fact  of  minority,  however, 
does  not  bar  a  recovery  or  defeat  the  judg- 
ment While  the  parents  are  the  natural 
guardians  of  the  infant,  and  ordinarily  con- 
trol him  and  bis  services,  binding  contracts 
may  be  made  by  the  infant  Contracts  for 
his  benefit  may  be  upheld,  and  among  these 
are  contracts  for  necessaries,  as  well  as  con- 
tracts of  service.  As  a  contract  of  service 
may  be  beneficial  to  a  minor,  it  would,  gen- 
erally speaking,  be  binding  upon  him.  and. 
as  between  the  infaut  and  a  third  person, 
such  a  contract  is  not  to  be  regarded  as  void, 
merely  because  the  previous  consent  of  the 
parent  may  not  have  been  given.  Here  no 
claim  was  made  by  the  parent,  and  the  rec- 
ord does  not  show  that  either  of  the  parents 
of  the  minor  are  living,  or,  if  living,  that 
they  have  not  relinquished  their  right  to  his 
services  and  time.  It  is  shown  that  the  con- 
tract for  service  was  made  with  the  minor, 
and  with  him  alone;  that  the  services  have 
been  rendered  in  accordance  with  the  con- 
tract; and,  under  the  statute,  the  mining 
company  is  fully  protected  in  a  payment  of 
the  services  to  him.  In  section  4185,  Gen. 
St  1901,  It  is  provided  that:  "When  a  con- 
tract for  the  personal  services  of  a  minor 
has  been  made  with  him  alone,  and  those 
services  are  afterwards  performed,  payment 
miide  tl)erefor  to  such  minor  in  accord.ince 
with  the  terms  of  the  contract  Is  a  full  sat- 
isfaction for  those  services,  and  the  parent 
or  guardian  cannot  recover  therefor." 

The  amended  petition  fairly  states  that  tbe 
claim  for  services  was  due  when  the  action 
was  commenced,  and  the  objection  made  to 
the  pleading  is  not  good.  The  proof  suffi- 
ciently establishes  the  claim  for  services,  and 
the  objections  made  to  the  admission  of  tes- 
timony are  not  substantial. 

Judgment  affirmed. 


(6S  Kan.  8U) 

KENNEDY  et  ux.  T.  GIBSON. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

MORTGAOE— CONSTRUCTION— OPTION  IN  NOTB— 

DEFAULT   IN   INTEREST— UMITA- 

TIONS— DEFENSES. 

1.  ^Tiere  a  promissory  note  provides  that  de- 
fault in  the  payments  of  interest  shall  mature 
the  whole  debt,  at  the  option  of  the  holder,  and 
a  mortgaKe  given  to  secure  payment  of  the 
note  provides  that  defaults  BOaU  mature  the 
debt  out  makes  no  mention  of  an  option  in  the 
holder,  the  provision  in  the  note  will  control. 
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not  exercise  the  option  and  declare  the  debt 
due,  the  statute  of  limitations  will  uot  be^n  to 
run  until  the  expiration  of  the  time  originally 
fixed  for  the  payment  of  the  note. 

3.  An  answer  alleging  illegality  and  fraud  in 
the  inception  of  a  note  sets  up  a  defense,  and 
the  presumptions  in  favor  of  the  right  and  title 
of  the  holder  are  overcome;  and,  to  meet  such 
a  defense,  it  devolves  upon  the  holder  to  show 
that  he  or  some  antecedent  holder  took  the 
note  before  maturity,  in  good  faith,  for  valug, 
and  in  the  usual  course  of  business. 

(Syllabus  by  the  Court.) 

Error  from  District  Conrt,  Bills  (^unty; 
Lee  Monroe,  Judge. 

Action  by  Charles  E.  Gibson  against  David 
Kennedy  and  Maggie  Kennedy.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Be- 
versed. 

Action  by  Charles  E.  Gibson  to  recover  on 
a  promissory  note  for  $600  executed  by  David 
Kennedy  and  vrife  In  favor  of  I*  N.  Bessette, 
and  to  foreclose  a  mortgage  given  to  secure 
its  payment  Tbe  note  and  mortgage  were 
transferred  to  one  Jenness,  and  by  him  to 
Gibson.  Tbe  note  contained  a  stipulation 
that  if  default  was  made  in  payment  of  in- 
terest, or  there  was  noncompliance  with  the 
requirements  of  the  mortgage,  the  principal 
and  Interest  should  all  become  due  and  pay- 
able at  once,  at  tbe  option  of  the  holder. 
The  mortgage,  on  the  other  band,  contained 
a  provision  tha.t  if  defanlt  was  made  in  the 
payment  of  interest  or  taxes,  or  if  the  In- 
surance was  not  kept  up,  the  mortgage  should 
become  absolute,  and  the  whole  of  the  debt 
should  become  due  and  payable.  A  demurrer 
to  tbe  petition  was  presented,  which  raised 
the  question  whether  or  not  tbe  action  was 
barred  by  tbe  statute  of  limitations,  but  it 
was  overruled.  The  answer  was:  First.  A 
general  denial.  Second.  That  the  notes  were 
without  consideration  and  void,  as  the  de- 
fendants were  never  indebted  to  Bessette, 
Jenness,  or  Gibson  when  the  notes  were  exe- 
cuted, nor  since  that  time,  in  any  sum  cC 
mortey.  Third.  "That  tbe  said  notes  were 
obtained  from  the  said  defendants  by  and 
through  the  fraud,  false  representations,  op- 
pression, and  coercion  of  one  B.  C.  Waldo, 
M-ho  was  the  agent  of  -the  said  L.  N.  Bessette 
mentioned  in  plaintiff's  petition  filed  herein 
at  the  time  the  said  notes  purport  to  have 
been  given  by  these  defendants,  and  taken 
in  the  name  of  the  said  I>.  N.  Bessette,  and 
that  the  said  notes  were  procured  by  the 
fraudulent  means  and  false  representations 
of  the  said  B.  C.  Waldo,  agent  as  aforesaid. 
In  this,  to  wit:  That  prior  to  the  time  of 
the  alleged  giving  of  the  notes  sued  upon  in 
this  action,  on,  to  wit,  during  the  months  of 
July  and  August,  1892,  the  said  defendants 
sought  to  secure  an  extension  of  the  time  of 
X)ayment  npon  a  then  existing  mortgage  upon 
the  premises  described  in  the  plalntlfTs  peti- 
tion, which  said  mortgage  and  the  note,  the 

f  S.  See  Bills  and  Notes,  vol.  7,  Cent.  Dig.  |  ICSS. 
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September,  1802.  That  the  said  E.  C.  Waldo 
claimed  to  represent  the  then  reputed  owner 
and  holder  of  the  said  note  and  mortgage 
last  above  mentioned,  one  John  Leigbton,  of 
Portsmouth,  New  Hampshire,  and  to  whom 
th^  bad,  before  that  time,  paid  the  interest 
on  the  note  which  the  last  above  mortgage 
was  given  to  secure.  That  the  said  E.  C. 
Waldo  represented  to  these  defendants  that 
be  Iiad  heard  from  their  man,  John  I«ighton, 
and  requested  them  to  come  into  his  office  In 
Bills,  Kansas,  and  sign  np  papers  to  complete 
said  extension;  and  that  said  request  was 
made  at  or  after  the  time  tbe  said  note  and 
mortgage  became  due  and  payable.  That 
said  defendants,  relying  upon  said  repre- 
sentations of  the  said  E.  C.  Waldo  came  at 
the  time  and  place  api>olnted  by  the  said  E. 
C.  Waldo,  for  the  purpose  of  extending  the 
time  of  payment  of  the  mortgage  aforesaid, 
and  for  no  other  purpose.  That  the  said  E. 
C.  Waldo  then  presented  these  defendants 
with  the  note  and  mortgage  sned  upon  in  this 
action,  and  that  these  defendants  then  and 
there  objected  to  signing  the  same  fw:  the 
reason  that  they  were  not  made  payable  to 
the  said  John  Leigbton,  who  was  represMited 
to  be  tbe  then  owner  and  holder  of  the  note 
and  mortgage,  the  payment  of  which  was 
sought  to  be  extended  b.y  these  defendants. 
That  these  defendants  then  and  there,  and 
before  that  time,  ixAd  the  said  B.  C.  Waldo, 
agent  as  aforesaid,  that  they  wanted  an  ex- 
tension of  the  time  of  payment  on  the  old 
note  and  mortgage,  and  nothing  else,  and  to 
contract  for  the  same  with  the  said  John 
Leigbton,  and  no  other  person,  as  he  was 
represented  by  the  said  E.  C.  Waldo  to  be 
tbe  owner  and  holder  of  the  said  note  and 
mortgage,  the  payment  of  which  was  sought 
to  be  extended;  and  these  defendants  then 
and  there  refused  to  contract  with  the  said 
L.  N.  Bessette.  Thereupon  the  said  B.  C. 
Waldo  represented  to  these  defendants  that 
the  said  L  N.  Bessette  was  a  partner  of  the 
said  John  Leigbton,  who  lived  in  Portsmouth, 
New  Hampshire,  and  that  he,  tbe  said  L. 
N.  Bessette,  was  interested  in  the  old  mort- 
gage, and  assured  these  defendants  that  by 
contracting  with  the  said  I*  N.  Bessette  they 
were  contracting  with  the  said  John  Leigh- 
ton,  which  representations  were  wholly  false 
and  untrue,  as  tbe  said  B.  C.  Waldo  well 
knew  at  tbe  time,  and  were  so  willfully  and 
falsely  made  by  the  said  E.  C.  Waldo  for  tbe 
purpose  of  procuring  tbe  notes  and  mortgage 
sued  upon  in  this  action,  and  that,  at  tbe 
time  tbe  notes  sued  upon  in  tills  action  pur- 
port to  have  been  given  by  these  defendants, 
they  did  not  receive  the  return  of  the  old  note 
and  mortgage,  nor  any  release  thereof,  nor 
any  money  or  any  other  consideration  from 
the  said  L.  N.  Bessette,  nor  at  any  other 
time.  That,  shortly  after  the  said  fraudu- 
lent procurement  of  the  notes  and  mongnge 
sued  upon  In.tbis  action,  these  defendants 
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learned  that  the  said  representations  of  the 
said  E.  C.  Waldo  were  wholly  false  and  un- 
true, and  that  the  said  L.  N.  Bessette  was 
the  cashier  of  the  Merchants'  State  Bank  of 
Ellis,  in  Ellis  county,  Kansas,  and  was  in 
the  bank  at  the  time  said  notes  and  mort- 
gage were,  procured,  but  never  revealed  his 
whereabouts  or  Identity  to  these  defendants. 
That,  when  these  defendants  learned  the 
same,  and  that  the  aforesaid  representations 
of  the  said  K.  C.  Waldo  were  wholly  false 
and  untrue,  they  went  to  the  said  E.  C. 
Waldo  and  the  said  L.  N.  Bessette,  at  the 
Merchants'  Bank  of  Ellis,  and  told  them,  as 
they  had  done  all  along,  that  they  did  not 
want  to  contract,  and  would  not  contract, 
with  any  person  connected  with  said  bank, 
or  any  oth«r  person  other  than  the  said  John 
Leigbtou,  and  demanded  the  return  of  the 
notes  and  the  mortgage  sued  upon  in  this  ac- 
tion, and  other  papers  connected  with  the 
transaction.  That  said  K.  C.  Waldo  and  L. 
N.  Bessette  refused  to  return  said  notes  and 
mortgage  and  other  papers,  and  thweupon 
these  defendants  then  and  there  notified  the 
said  E.  C.  Waldo  and  L.  N.  Bessette  that, 
by  reason  of  the  aforesaid  fraud, ''misrepre- 
sentations, and  want  o^  consideration,  they 
would  never  pay  a  cent  of  said  note.  That 
said  defendants  gave  notice  to  all  parties 
concerned.  Including  the  pialntitr  herein,  that 
said  notes  and  mortgage  were  procured  by 
fraud,  misrepresentation,  deceit,  and  were 
without  consideration  and  void,  and  that  pay- 
ment of  the  same  would  be  resisted.  That 
said  defendants  did  not  owe  L.  N.  Bessette 
the  said  amount  named  In  said  notes  sued 
upon  in  this  action  at  the  time  said  notes 
purport  to  have  been  given  by  these  defend- 
ants, and  did  not  receive  any  consideration 
therefor,  and  do  not  pwe  him,  nor  David 
.Tenness,  uor  the  plaintiff  herein,  the  said 
sum  of  money  sued  for  on  said  notes,  or  any 
other  sum  whatever."  The  fourth  defense 
related  to  the  alleged  invalidity  of  the  as- 
signment of  the  note  and  mortgage,  and  the 
(ifth  pleaded  the  statute  of  limitations.  The 
sufficiency  of  the  second  and  third  defenses 
of  the  answer  was  challenged  by  a  demurrer, 
which  was  sustained  by  the  court.  Upon  a 
trial  had,  the  court  found  in  favor  of  the 
plaiutiO',  and  gave  judgment  against  tbe 
Ivcnne<ly8  for  the  amount  of  the  note  and 
accrued  interest,  and  decreed  a  foreclosure 
of  tbe  mortgage. 

David  Kathbone,  J.  P.  Shutts,  and  3.  T. 
Nolan,  for  plaintiffs  in  error.  W.  E.  Saum, 
for  defendant  in  error. 

JOUNSTON.  C.  J.  (after  stating  the  facts). 
The  first  contention  is  that,  under  tbe  aver- 
ments of  tbe  petition,  tbe  action  was  barred 
by  tbe  statute  of  limitations,  and  therefore 
the  demurrer  should  have  been  sustained. 
The  note  was  dated  September  1,  1882,  and 
was  pa.vable  September  1,  1807.  According 
to  tbe  date  fixed  for  maturity,  the  statute 


would  not  bar  tlie  note  until  September,  1902. 
and  this  action  was  brought  in  May,  1900. 
The  contention,  however,  is  that  maturity 
was  accleratcd  by  tbe  stipulations  as  to  the 
effect  of  default  in  the  payments  of  interest. 
The  default  occurred  on  March  1,  1893.  and 
it  is  claimed  that  tbe  cause  of  action  accrued 
at  that  time.  The  note  provided  that  a  de- 
fault should  mature  the  entire  debt,  at  tbe 
option  of  tbe  bolder,  while  the  provision  in 
the  mortgage  was  that  a  default  made  tbe 
whole  debt  due,  regardless  of  an  election  by 
tbe  holder.  Which  of  these  providons  should 
control?  In  the  absence  ,of  an  option  clause 
in  tbe  note,  tbe  stipulation  in  tbe  mortgage 
would  have  operated  to  have  matured  the 
whole  debt  upon  a  default,  aod  the  mort- 
gagors could  have  taken  advantage  of  tbe 
stipulation.  National  Bank  v.  Peck,  8  Kan. 
6C0.  The  stipulation  In  the  note  as  to  de- 
fault, however,  conflicts  with  that  of  tbe 
mortgage,  and,  of  necessity,  the  former  con- 
trols. Tbe  note  contains  tbe  obligations  of 
the  mortgagors,  and  tbe  mortgage,  concur- 
rently executed.  Is  an  incident  to  and  securi- 
ty for  the  note.  The  stipulation  in  the  note 
must  therefore  prevail,  and,  unless  the  hold- 
er exercised  the  option  and  elected  to  de- 
clare the  whole  debt  due,  the  statute  would 
not  run  earlier  than  the  time  originally  fixed 
for  the  maturity  of  tbe  note.  Hutchinson  v. 
Benedict,  49  Kan.  545,  31  Pac.  147;  Keys 
V.  Lardner,  55  Kan.  331,  40  Pac.  644;  In- 
vestment Co.  V.  Mitchell,  6  tCan.  App.  317. 
51  Pac.  57;  Wilcox  v.  Eadie,  65  Kan.  459, 
70  Pac.  338.  As  the  bolder  did  not  exercise 
tbe  option  to  declare  the  whole  debt  due,  tbe 
statute  did  not  begin  to  run  until  September 
1,  1897,  and  hence  the  bar  was  not  complete 
when  the  action  was  brought 

Tbe  sustaining  of  the  demurrer  to  tbe  de- 
fenses set  up  in  the  answer  is  assigned  as 
error.  Tbe  effect  of  tbe  allegations  is  that 
there  was  fraud  in  the  inception  of  tbe  note 
and  mortgage,  and  the  verified  answer  put 
in  issue  tbe  averments  as  to  the  transfer  of 
tbe  paper.  While  the  defenses  are  not  clear- 
ly and  tersely  stated,  they  do  set  forth  that 
the  execution  was  obtained  by  false  r^re- 
sentatlons  and  fraud.  In  substance,  it  was 
averred  that  tbe  makers  were  Indebted  to  one 
Leigbton,  who  bad  been  represented  by  Wal- 
do. At  the  request  of  Waldo,  the  Kennedys 
met  him  for  the  purpose  of  securing  an  ex- 
tension of  the  Leigbton  debt  Waldo  Tvp- 
resented  that  he  had  authority  from  Leigbton 
to  make  the  extension,  and  tbey  relied  on 
his  representations.  When  be  presented  a 
note  and  mortgage  for  execution,  tbey  noticed 
that  it  was  made  out  in  favor  of  Bessettt>. 
and  declined  to  execute  them,  as  their  pur- 
pose was  to  make  papers  In  extension  of  tbe 
old  note  and  mortgage  held  by  Leigbton. 
Waldo  then  said  that  Bessette  was  a  part- 
ner of  Leigbton,  and  was  interested  with 
bim  in  the  old  note  and  mortgage,  and  that 
in  dealing  with  him  they  were  in  fact  dealing 
with  Leigbton.    On  those  representations  tbe 
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note  and  mortgage  in  question  were  execut- 
ed, but  the  statements  were  ail  false,  and 
were  fraudulently  made  for  tlie  purpose  of 
procuring  tbe  Kennedys  to  make  tlie  note 
and  mortgage  In  question.  The  old  notes  and 
mortgage  ,were  not  returned  to  them,  nor 
were  they  released,  nor  was  any  money  or 
other  consideration  given  than  for  the  notes 
in  suit  Sh(Htly  after  the  notes  were  so 
fraudulently  procured,-  the  Kennedys  learned 
that  the  representations  of  Waldo  were  whol- 
ly false;  that  Bessette  was  not  connected 
with  Leighton,  but  was  conneotud  with  a 
bank  In  which  the  notes  were  executed,  and, 
although  present  when  executed,  he  did  not 
reveal  his  identity.  They  at  once  went  to 
Waldo  and  Bessette,  and  cliallenged  their 
fraudulent  action,  demanded  the  return  of 
the  note  and  mortgage,  and  warned  them 
and  all  parties  concerned  that,  on  account  of 
the  fraud  and  lack  of  consideration,  the  note 
and  mortgage  were  void,  and  would  not  be 
paid  by  them.  The  averment^  are  to  the 
effect  that  the  note  and  mortgage  were  ob- 
tained from  them  by  deception  and  fraud,  in 
the  belief  that  they  were  extending  an  in- 
debtedness already  existing.  This  belief  was 
induced  by  the  representations  tliat  there 
was  authority  from  the  holder  of  the  debt 
to  extend  the  credit  by  the  execution  of  the 
new  note  and  mortgage.  These  representa- 
tions were  false,  there  was  no  such  author- 
ity, the  old  note  and  mortgage  were  not  sur- 
rendered or  canceled,  and  the  makers  receiv- 
ed no  consideration  whatsoever.  As  the  note 
was  obtained  by  fraud,  it  devolved  upon  the 
holder  to  show  that  he  received  it  bona  flde, 
in  the  nsual  course  of  business,  and  under 
circumstances  wliich  create  no  presumption 
that  he  knew  any  facts  which  impeached  its 
validity.  Brook  v.  league,  52  Kan.  119,  34 
Pac.  347.  Having  stated  facts  which,  if 
l)roven,  establish  fraud  in  the  inception  of 
the  note  and  mortgage,  the  presumptions  in 
favor  of  the  holder's  right  and  title  were 
overcome,  and  a  defense  was  made  out  To 
meet  such  a.  defense,  it  will  be  incumbent 
on  Gibson  to  show  that  he  or  some  ante- 
cedent holder  took  the  paper  before  maturity. 
In  good  faith,  for  value,  and  in  the  usual 
course  of  business.  The  plaintiff  did  not  ac- 
quire the  note'and  mortgage  untU  1899,  long 
after  maturity.  Then,  again,  the  allegations 
of  the  transfer  of  the  paper  before  maturity 
were  denied;  and  there  was  an  averment 
that  all  of  the  interested  parties  were  warned 
of  the  invalidity  of  the  note  and  mortgage, 
and  that  other  acts  were  done  tending  to 
show  an  absence  of  negligence  by  the  Ken- 
nedys. Whatever  the  facts  may  be,  as  de- 
veloped by  the  testimony,  the  averments  set 
up  in  the  answer  as  defenses  are  sufficient 
we  think,  to  repel  the  demurrer. 

The  other  objections  are  not  material,  and 
do  not  require  special  attention;  but,  for  the 
errors  mentioned,  the  judgment  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


(68  Kan.  821) 
MAXWP:LL  et  al.  v.  COFFBYVILLE  MIN- 
ING &  GAS  CO. 
(Supreme  Court  of  Kansas.    March  12,  1901.) 

ESCAPING  OAS—NEGUQBNCE— EVIDENCE. 

1.  Evideuce  merely  that  defendant  maiutnin- 
ed  a  gas  well  50  feet  from  plaintiff's  premises, 
and  tliat  gas  accumulated  iu  plaintiff  s  cellar, 
causing  an  explosion,  and  that  gas  was  found 
in  water  wells  within  a  radius  of  200  feet  of 
the  gas  well,  is  insulBcient  to  warrant  a  con- 
clusion that  the  gas  came  from  defendant's 
well,  or  that  defendant  was  negligent. 

Error  from  District  Court,  Montgomery 
County;    Thos.  J.  Flannelly,  Judge. 

Action  by  A.  S.  Maxwell  and  others  against 
the  Coffeyville  Mining  &  Gas  Company. 
Judgment  for  defendant  Plaintiffs  bring 
error.    Affirmed. 

A.  B.  Clark  and  J.  D.  Brown,  for  plaintiffs 
In  error.  H.  C.  Dooiey  and  J.  B.  Ziegler,  for 
defendant  in  error. 

PER  CURIAM.  The  action  of  plahitiff  in 
error,  who  was  plaintiff  IkjIow,  was  for  the 
purpose  of  recovering  damages  caused  to  a 
stock  of  goods  owned  by  him,  and  occasion- 
ed by  the  explosion  of  natural  gas  in  the  cel- 
lar of  a  building  in  which  he  was  doing 
business.  The  court  sustained  a  demurrer  to 
plaintiff's  evidence,  which  action  is  his  claim- 
ed ground  of  error.  The  allegations  of  the 
petition  were  substantially  that  the  defend- 
ant had  constructed  and  was  maintaining  a 
gas  well  about  50  feet  from  the  premises 
occupied  by  the  plaintiff;  that  in  so  con- 
structing and  maintaining,  it  was  guilty  of 
negligence,  in  not  properly  casing  the  well, 
and  in  capping  the  casing  and  confining  the 
pressure  of  gas  so  that  it  escaped  through 
the  faulty  casing  into  and  through  the  crev- 
ices in  tlie  earth,  and  thereby  accumulated 
In  the  cellar,  where,  upon,  being  ignited,  it 
exploded,  and  caused  the  injury  of  wMch 
plaintiff  complained.  In  support  of  this  peti- 
tion, the  evidence  showed  that  tlie  defendant 
bored  and  was  maintaining  this  well,  which 
was  witliin  50  or  60  feet  of  the  premises 
occupied  by  the  plaintiff;  that  three  wells 
of  water  within  a  radius  of  some  200  feet 
from  the  gas  well,  subsequent  to  its  boring, 
became  impregnated  with  gas  so  as  to  be- 
come unfit  for  use;  that  gas  had  at  various 
times  prior  and  8ut>sequent  to  the  explosion 
escaped  from  some  source  into  the  cellar 
under  the  building  occupied  by  plaintiff;  that 
gas  escaped  along  the  curb  of  tlic  street  in 
front  of  the  plaintiff's  place  of  business. 
This  was  substantially  all  of  the  evidence" 
going  to  show  any  negligence  on  the  part  of 
the  defendant,  or  leading  to  the  conclusion 
that  the  gas  which'  caused  the  explosion 
came  from  the  well  maintained  by  it  There 
was  no  effort  made  to  show  any  fault  in  the 
casing  of  the  well,  ot  other  defect  nor  that 
there  were  no  other  gas  wells  in  the  imme- 
diate vicinity  of  the  premises  from  which 
gas  might  have  escaped.  In  short  nothing 
except  the  fact  that  defendant  maintained 
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:his  gas  well,  and  that  gas  accumulated  in 
the  cellar,  and  was  found  in  the  water  wells, 
as  aboTC'  stated,  was  shown.  We  do  not 
think  that  this  showing  warranted  the  con- 
clusion either  that  the  gas  which  caused 
plaintiff's  injury  came  from  defendant's  well, 
or  that  the  well  had  been  negligently  con- 
structed or  was  being  negligently  maintained. 
Therefore  the  court  correctly  sustained  the 
defendant's  demurrer  to  the  evidence. 
The  Judgment  will  be  affirmed. 


(68  Kan.  191) 


In  re  DAVIES. 


(Supreme  Court  of  Kansas.    March  12.  lOOi.") 

HABEAS     CORPUS— QUESTIONS     DETERMINED- 
GRAND  JURY— EVIDENCE— PUBLIC  POLICY. 

1.  A  grand  juror  was  discharged  by  the  court 
from  tlie  panel  because  it  appeared  that  a  crim- 
inal prosecution  was  pending  in  the  same  court 
against  him.  Another  juror  was  ordered  sum- 
moned to  fill  the  place.  The  jury  was  then 
sworn  and  charged.  Held,  that  the  grand  jury 
was  at  least  a  de  facto  body,  and  that  its  le- 
gality was  not  the  subject  of  attack  or  inquiry 
fai  a  habeas  corpus  proceeding. 

2.  It  is  not  against  public  policy  to  require 
a  banker  to  disclose  the  amount  of  a  depositor  s 
balance,  nor  are  the  transactions  between  _  a 
banker  and  depositor  privileged  or  confidential 
in  a  legal  sense. 

(Syllabus  by  the  Court.) 

Action  by  William  E.  Davles  for  a  writ  of 
habeas  corpus.    Denied. 

.  At  the  November,  1903,  term  of  the  dis- 
trict court  of  Clay  county,  a  grand  Jury  was 
impaneled,  charged,  and  sworn.  It  entered 
on  the  performance  of  its  duties,  and  was 
investigating  the  conduct  of  one  John  Bell- 
ringer  to  determine  whether  he  had  commit- 
ted perjury  in  making  a  return  under  oath 
to  the  assessor  of  Highland  township  in  said 
county  in  June,  1903,  in  omitting  to  set  fcsrtb 
all  personal  property  which  by  law  he  was 
required  to  list  for  the  purpose  of  taxation. 
To  ascertain  the  amount  of  money  Bellringer 
had  on  deposit  on  March  1,  1903,  the  peti- 
tioner, William  E.  Davies,  was  called  before 
'  the  grand  Jury,  and,  being  sworn,  testified 
that  be  was  the  cashier  of  the  Bank  of  Green, 
and  that  John  Bellringer,  a  citizen  of  High- 
land township,  was  a  customer  of  the  bank. 
This  question  was  then  propounded  to  the 
witness:  "I  will  ask  yon  to  state,  Mr.  Davies, 
the  amount  of  money  Mr.  John  Bellringer 
bad  on  deposit  in  the  Bank  of  Green  March 
1,  1903."  The  petitioner  objected  to  answer- 
ing ^n  five  grounds.  Those  relevant  to  this 
proceeding  were:  "Third.  I  object,  protest, 
and  refuse  to  disclose  any  matters  pertaining 
to  tlie  business  relations  between  the  bank 
and  its  patrons  and  customers,  for  the  reason 
that  the  grand  Jury  is  without  authority  in 
law  to  require  any  officer  of  the  bank  to 
make  a  disclosure  of  such  matters.  Fourth. 
I  object  and  refuse  to  disclose  any  matters 
pertnlnlng  to  the  business  relations  between 
the  bank,  of  which  I  am  an  officer,  and  its 
customers  and  patrons,  for  the  reason  that 


the  making  of  sncb  disclosures  would  be  de- 
structive of  the  bank's  pr<^erty  and  its  as- 
sets, and  would  destroy  public  confidence  in 
the  bank,  and  for  tbe  further  reason  that  all 
such  matters  are  privileged  communications, 
and  I  have  no  right  or  authority  in  law  to 
disclose  the  relations  that  are  privileged. 
Fifth.  I  object  to  the  question,  and  refuse 
to  answer  the  question,  and  refuse  to  dis- 
close any  of  the  business  relations  between 
the  bank,  of  which  I  am  an  officer,  and  its 
patrons  and  customers,  for  tbe  reason  that 
the  demand  upon  me  to  do  so  Is  violation 
of  my  rights  and  the  rights  of  the  bank  of 
which  I  am  an  officer,  and  of  tbe  cu8tom«« 
and  patrons  of  the  bank,  as  declared  by  the 
Constitution  of  the  state  of  Kansas  In  section 
15  of  the  Bill  of  Rights,  and  of  the  Con- 
stitution of  tbe  United  States  as  contained  in 
article  4  of  the  amendments  to  tbe  United 
States  Constitution."  Tbe  grand  Jury  8nt»- 
mitted  to  tbe  court  in  writing  the  quesUoa 
asked,  together  with  tbe  objections  of  the 
witness.  The  court  held  that  tbe  question 
was  a  proper  one.  Petitioner  was  again 
called  before  the  grand  Jury,  and  again  in- 
terrogated. On  his  refusal  to  answer  be  was 
brought  before  tlie  court,  adjudged  guilty  of 
contempt,  a  fine  of  $25  imposed,  and  be  was 
ordered  by  tbe  court  to  stand  committed  to 
Jail  until  the  amount  was  paid.  In  the  Jour- 
nal entry  of  tbe  proceedings  is  the  following 
recital:  "And  it  appearing  to  the  court  that 
said  Elmest  Linduer  is  defendant  ii>  a  cer- 
tain criminal  action  now  pending  in  said 
court,  he  was  discharged  from  further  at- 
tendance as  a  grand  Juror."  On  the  ordi-r 
of  the  court  another  person  was  summoned 
to  fill  the  place  of  the  excused  Juror.  There- 
upon a  foreman  was  appointed  by  the  court, 
and  the  Jury  sworn  and  charged.  This  is  a 
proceeding  in  habeas  corpus  for  petitioner's 
discharge  from  imprisoumcDt  for  the  con- 
tempt as  above  set  forth. 

F.  L.  Williams,  for  petitlcm6r.  R.  C.  Ml^ 
ler,  for  respondent 

SMITH,  J.  (after  stating  tbe  facts).  1. 
Counsel  for  petitioner  contends  that  the  dis- 
charge of  the  grand  Juror  Lindner  was  an 
arbitrary  act  of  the  court,  without  Justifica- 
tion in  law,  and  that  the  substitution  of  an- 
other person  in  his  stead  divested  the  grand 
Jury  of  Jurisdiction  to  inquire  '  concerning 
crimes  committed  in  the  county,  or  to  Indict 
persons  therefor.  It  is  unnecessary  to  dis- 
cuss the  question  further  than  to  say  that 
the  grand  JU17,  when  it  propounded  the 
question  which  the  petitioner  refused  to  an- 
swer, was  a  de  facto  tK>dy  at  least  The 
State  V.  Marsb,  13  Kan.  39<J;  In  re  McEl- 
roy,  10  Kan.  App.  348,  58  Pac.  677;  The  State 
ex  rel.  Dunn  v.  Noyes,  87  Wis.  340.  58  N. 
W.  38G.  27  L.  R.  A.  776,  41  Am.  St  Rep.  45; 
In  re  Gannon,  69  Cal.  541,  11  Pac.  240:  Ex 
parte  Haymond,  91  Cal.  645,  27  Pac.  859. 
Tbe  four  cases  last  cited  hold  to  the  doc- 
trine that  tbe  legality  of  a  de  facto  grand 
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jury  cannot  be  inquired  Into  on  habeas  cor- 
pus proceedings  for  discharge  from  com- 
mitucnts  based  on  indictments  found  by 
such  body,  under  the  rule  that  the  acts  of 
de  facto  officers  cannot  be  questioned  col- 
laterally. See,  also,  Andrews  v.  Swartz,  156 
U.  S.  272,  15  Sup.  Ct  389,  39  L.  Ed.  422. 

2.  It  is  next  insisted  that  the  petitioner 
should  be  discharged,  because  the  matter 
concerning  which  he  was  interrogated  was 
privileged,  and  that  to  require  a  disclosure 
by  a  banker  of  the  amount  standing  to  a 
depositor's  credit  on .  the  banfcboolts  would 
be  agalust  public  policy.  Counsel  thus  con- 
tending frankly  admits  that  he  has  found  no 
adjudicated  case  which  sustains  his  posi- 
tion. The  relation  of  debtor  and  creditor 
exists  between  a  depositor  and  banker.  By 
the  inquiry  in  this  case  it  was  sought  to  as- 
certain how  much  the  bank  owed  Bellringer 
on  March  1st.  The  ordinary  debtor  would 
hardly  stop  to  assert  a  privilege  in  his  be- 
half to  protect  him  from  disclosing  the 
amount  owing  by  blm  to  another.  Again,  it 
Is  argued  that,  to  permit  grand  Juries  or 
courts  to  inquire  into  such  private  affairs, 
of  business  men  would  cause  withdrawal  of 
deposits  from,  banks  annually  for  many 
weeks  preceding  the  Ist  of  Marcli— some  to 
escape  taxation,  others  to  avoid  publicity. 
It  is  a  sufficient  answer  that  annoyance  to 
depositors,  or  the  loss  to  banks  predicted  by 
counsel,  has  never  appealed  to  courts  or  leg- 
islatures with  enough  force  to  work  a  change 
in  the  rules  of  evidence.  In  the  case  of 
Loyd  V.  Freshfleld,  2  C.  &  P.  325,  decided  in 
1826,  it  was  held  that  a  banker  was  bound 
to  answer  what  a  party's  balance  was  on  a 
given  day,  as  it  was  not  a  privileged  com- 
munication. The  rule  flnds  approval  in  the 
text-books.  2  Taylor  on  Evidence,  $  915; 
Greenleaf  on  Evidence  (15th  Ed.)  $  248. 
See,  also,  Mackenzie  v.  Taylor,  6  Ia  C.  J.  83; 
Hannum  v.  McRae,  18  Ontario  P.  K.  185. 
That  to  compel  a  disclosure  from  the  witness 
would  be  an  unreasonable  search  for  and  sei- 
zure of  the  depositor's  property  is  untenable. 
To  obtain  Information  from  a  witness  of  the 
amount  and  location  of  another's  money  or 
property  caunot  come  within  the  constitu- 
tional inhibition  against  unreasonable  search- 
es and  seizures.  There  was  nothing  confi- 
dential, in  a  legal  sense,  between  Davies, 
the  banker,  and  his  depositor,  which  would 
allow  the  former  to  assert  that  the  business 
transactions  between  them  were  privileged. 

The  writ  of  habeas  corpus  will  be  denied, 
and  the  prisoner  remanded.  All  the  Justices 
concurring. 


W  UKTKNBEROER  v.  METROPOUTAN 
ST.  RY.  CO. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

INJURY  TO  KMPL0Y6— DEMURRER  TO  EVI- 
DENCE-CONTRIBUTORY NEOLIOENCE. 
1.  A  workman,  while  operating  a  hydrauliG 
Jack,  expressed  fears  to  the  foreman  in  charge 


of  the' work  that  further  pressure  would  cause 
an  iron  bar  standing  between  the  jack  and  a 
steel  beam  on  which  one  end  of  the  jack  rested 
to  H.v  out,  and  aNserteU  that  the  arrangement 
was  not  safe.  .The  foreman  assured  him  to  the 
contrary,  and  directed  him  to  go  ahead  with 
the  work.  The  workman  was  inexperienced 
in  the  use  of  such  appliances,  and  testified  that 
he  believed  the  foreman.  On  resuming  work 
the  renewed  pum(iing  of  tlie  jack  caused  the  end 
next  the  beam  to  turn  the  iron  wedge,  which 
flew  out  and  injured  the  woi'kman.  Held  that, 
in  an  action  for  damages  hj  the  latter  against  a 
corporation  in  whose  service  the  foreman  was 
employed,  a  demurrer  to  the  evidence  inter- 
posed by  the  company  was  improperly  sustain- 
ed. 

2.  Where  a  master  orders  a  servant  into  a 
situation  of  danger,  and,  in  obeying  the  com- 
mand, he  is  injured,  the  law  will  not  charge 
him  with  contributory  negligence,  or  with  an 
assumption  of  the  risk,  unless  the  danger  was 
so  glaring  that  no  prudent  man  would  have  en- 
countered it,  even  under  orders  from  one  hav- 
ing anthority  over  him. 

Smith,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  Court  of  Common  Pleask' Wy- 
andotte County;   Wm.  6.  Holt,  Judge. 

Action  by  William  Wurtenberger  against 
the  Metropolitan  Street  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  Inrings 
error.    Reversed. 

This  was  an  action  for  personal  injuries. 
Plaintiff  below  (plaintifl  in  error  here)  and 
three  other  men  were  taking  down  and  re- 
moving machinery  from  an  unused  power 
bouse  of  the  street  roilway  company.  They 
were  common  laborers.  The  work  was  done 
under  the  orders  of  Charles  Voght,  a  division 
superintendent,,  and  Richard  De  Groff,  a 
foreman.  At  the  time  Wurtenberger  was 
hurt,  be,  with  the  others,  was  attempting  to 
remove  a  large  wheel  from  its  shaft  by  for- 
cing the  shaft  through  the  wheel  by  tbe  aid 
of  a  hydraulic  Jack.  The  wheel  was  first 
securely  fixed  in  place.  One  end  of  the  Jack 
was  then  rested  against  tbe  end  of  the  shaft, 
and  the  other  against  a  steel  beam.  When 
pressure  was  applied  to  the  Jack,  the  shaft 
did  not  move,  but  the  beam,  or  a  steel  bar 
between  it  and  the  Jack,  against  which  the 
end  of  the  Jack  next  to  the  beam  was  resting, 
deflected  from  its  original  position.  Plaintiff 
below  and  one  of  his  fellow  servants  were 
working  the  lever  on  the  Jack.  Wbile  they 
were  resting,  one  of  the  men  said  to  the  fore- 
inan:  "That  business  ain't  safe."  The  fore- 
man looked  at  it  and  laughed,  saying:  "There 
is  a  greenhorn,  and  he  be  afraid  the  thing 
ain't  safe!  •  •  »  That  beam  stands 
against  anything."  "  He  further  said:  "Why. 
this  hydraulic  jack  would  raise  a  hundred 
tons,  and  there  isn't  fifty  thousand  pres- 
sure." The  language  of  the  foreman  was 
gflven  by  the  plaintifl  below,  further  on  in  his 
examination,  as  follows:  "That  beam  stands 
most  anything,  and  it  will  stand  fifty  ton, 
and  we  ain't  got  force  for  fifty  ton.  Oo 
ahead  and  do  your  work."    Plaintiff  testified 

f  2.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  U 
6M,  782. 


Digitized  by 


Google 


1050 


76  PACIFIC  REPORTER. 


(Kan. 


that  be  was  afraid  to  work;  that  he  had  bad 
no  experience  with  a  hydraulic  jaclj  before; 
tbat  he  believed  what  the  foreman  told  him. 
After  this,  while  pumping  the  Jaclc,  the  re- 
newed force  caused  the  end  resting  against 
the  beam  to  turn  the  iron  wedge,  which  flew 
out  and  strucli  plaintiff  on  the  head.  On 
cross-examination,  Wurtenberger  testified: 
"Q.  Now,  I  understand  you  to  say  that  when 
you  noticed  it,  that  the  Jack  coming  against 
it  in  that  way,  and  this  iron  bar  in  there, 
the  top  of  the  iron  bar,  was  loose— that  is,  a 
space— now  you  say  It  come  right  against  It 
like  that?  A.  Yes,  sir;  like  that.  Q.  Now, 
you  say  that  jthis  part  was  away?  A.  Away; 
and  then,  when  De  Groff  said  we  should 
take  a  little  time,  it  was  leaning  like  that. 
It  left  room  in  there.  Q.  Was  this  Iron  bar 
bent  at  that  time?  A.  No,  sir.  Q.  The 
pressure  on  the  iron  bar,  then,  was  being 
lessened,  and  the  greater  pressure  was  at 
the  bottom.  Is  that  right?  You  say  it  got 
loose  here  at  the  top?  A.  Yes,  sir.  Q.  And 
the  pressure  at  the  bottom  was  greater  at 
that  time?  A.  Yes,  sir;  it  teetered  like  that 
—like  there  was  about  two  inches  of  space — 
when  I  saw  it.  Q.  Two  inches  of  space  in 
here?  A.  Yes,  sir;  right  on  the  top  of  It, 
where  it  should  be  tight,  it  was  about  like 
that— two  inches  off.  Q.  And  the  lower  part 
of  the  Jack  was  still  pressing  the  lower  part? 
Was  the  Jack  still  pressing  against  the  lower 
part  of  the  Iron?  A.  Yes,  sir.  Q.  Was  this 
iron  put  In  the  widest  way  up  and  down? 
A.  Yes,  sir.  Q.  The  widest  way  up  and 
down,  and  the  lower  part  was  still  pressing 
on  It,  but  the  upper  part  was  loose;  that  Is, 
it  was  a  space  in  there?  A.  Boom;  yes,  sir. 
Q.  Well,  now,  you  noticed  that?  A.  Yes, 
sir.  Q.  You  noticed  that  it  was  getting 
loose  there  in  that  way?  A.  Yes,  sir.  Q. 
And  you  were  the  first  one  that  did  notice  It, 
were  you  not?  A.  Well,  I  guess  at  the 
same  time  the  other  man  noticed  it  at  the 
same  time,  and  then  it  was  the  same  like 
one  man— I  said,  and  what  they  call  'Little 
Will'  said,  'That  business  ain't  safe.'  Q. 
You  said  that?  A.  Yes,  sir;  I  said  it,  too, 
and  Little  Will  said  it,  and  Mr.  De  Groff,  he 
looked  at  it  and  laughed  then.  First  he 
said,  'There  is  a  greenhorn,  and  he  be  afraid 
the  thing  ain't  safe.'  He  said,  'That  beam 
stands  against  anything.'  •  •  •  Q.  Well, 
you  said  it  was  not  safe,  but  it  looks  as 
though  it  would  fly  off  and  hit  some  one?  A. 
Well,  it  looked  that  way  to  any  man  that  was 
there;  not  only  to  me,  but  to  any  man  that 
was  there— that  that  wedge  could  fly  off.  Q. 
That  was  apparent  to  anybody  that  looked 
at  it,  wasn't  it?  A.  Yes,  sir.  •  •  •  Q. 
He  said,  'Go  ahead  and  work,'  and  you  went 
right  back  and  went  to  putting  on  the  lever 
on  your  press  again?  A.  I  don't  have  to  go 
back;  I  was  standing  on  the  place  when  I 
said  so,  and  the  other  men  commenced  to 
work,  and  I  followed  them  to  work  then.  Q. 
Now,  did  you  go  to  work  with  your  levers 
again,  putting  pressure  on?    A.  Yes,  sir.    Q. 


How  long  did  you  work  after  that,  before 
this  thing  flew  out  as  you  thought  it  would? 
A.  Just  one  forcing  on  the  lever,  and  tbat 
was  the  last.  After  we  said,  'It  ain't  safe," 
we  give  one  more  motion.  Q.  Just  one  more 
push  of  the  lever,  and  the  thing  flew  out? 
A.  Yes,  sir.  Q.  Just  as  it  appeared  to  you 
It  would  do  if  you  put  on  any  more  pres- 
sure? A.  Yes,  sir.  Q.  It  did  Just  what  you 
thought  it  would  do,  did  it?  A.  Well,  it  flew 
out.  Q.  Well,  it  flew  out  Just  as  you  thought 
It  would  do?  A.  Yes,  sir."  The  court  be- 
low sustained  a  demurrer  to  the  evidence. 

Plaintiff  in  error  complains. 

• 
McGrew,    Watson    &   Watson    and    J.    L. 
Smalley,  for  plaintiff  in  error.    Miller,  Bucb- 
an  &  Morris,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts).  It 
will  be  noticed  from  the  testimony  of  plain- 
tiff below,  set  out  in  the  statement,  that  he 
and  his  fellow  workmen  asserted  that  the 
arrangement  of  the  hydraulic  Jack  rendered 
it  unsafe  when  it  was  exerting  force  against 
the  iron  beam.  They  hesitated  to  go  on 
with  the  work,  but  were  directed  by  the 
foreman  to  proceed.  The  foreman  knew  the 
forcing  capacity  of  the  Jack,  and  the  work- 
men were  Ignorant  of  it;  It  cannot  be  held 
that  knowledge  of  plaintiff  below  of  the 
probable  injurious  result  to  him,  and  the 
risk  incurred  from  an  obedience  to  the  fore- 
man's command,  was  obvious  and  apparent. 
Railway  Co.  v.  Bancord,  66  Kan.  81,  71  Pac. 
253.  He  was  a  common  workman,  without 
experience  in  handling  such  appliances.  His 
expressed  fears  that  more  pressure  would 
cause  the  iron  bar  to  fly  out  were  overcome 
by  the  assurance  of  the  foreman  of  its  safe- 
ty. The  two  were  not  on  an  equal  footing. 
A  reliance  on  the  superior  knowledge  of  the 
master,  under  the  circumstances,  was  to  be 
expected.  The  direction  by  the  foreman  to 
the  men  to  go  ahead  and  work  was  the  best 
evidence  to  them  then  obtainable  that  the 
Jack  was  adjusted  safely.  As  to  the  appre- 
hended danger,  the  master  and  servant  did 
not  agree.  In  Harder  &  Hafer  Coal  Mln. 
Co.  V.  Schmidt,  104  Fed.  282,  285,  43  C.  C.  A. 
532,  535,  it  is  said:  "Whatever  may  be  the 
exemption  of  the  employer  from  liability  for 
injuries  caused  by  a  danger  that  is  obvious 
to  the  injured,  such  exemption  will  not  be 
accorded  where  the  nature  of  the  menace  Is 
so  uncertain  as  to  cause  discussion  between 
the  employes  and  the  employer,  with  the  re- 
sult that  the  employer  dissuades  the  employ^ 
of  his  apprehension;  and  especially  so  where 
the  particular  employ^  Injured  is  without 
any  knowledge  of  Its  existence."  In  the  cir- 
cumstances of  the  present  case  there  was  a 
difference  of  opinion  between  Wurtenl>erger 
and  the  foreman  with  respect  to  the  danger 
attendant  on  a'  further  use  of  the  Jack,  after 
the  employ^  had  doubted  its  safety.  In 
view  of  this  disputed  question  of  safety,  it 
was  proper  that  the  Jury  should  determine 
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whether  the  workman  was  negligent  Mll- 
Jer  V.  Union  Pacific  Ry.  (O.  C.)  12  Fed.  600. 
It  must  be  remembered  that  the  hydraulic 
Jftck  was  a  mechanical  device  of  great  dy- 
namic energy,  which  could  not  be  readily 
known  to  a  common  laborer  working  with  it 
for  the  first  time.  Its  capacity  and  pow^ 
were  known  to  the  toreman  of  defendant  be- 
low. In  Seeds  t.  Bridge  Company,  67  Kan. 
— ,  75  Pac.  482,  a  workman  was  told  by  a 
foreman  to  remain  In  a  dangerous  place  and 
adjust  a  rope  used  for  hoisting.  He  was  In- 
jured. The  court  said:  "W.e  must  further 
remember  that  he  had  Just  been  hurried  to 
the  work,  and  had  been  violently  chlded  for 
too  great  haste  in  getting  away  from  this 
place  of  danger,  had  been  told  to  remain 
there  until  sure  that  the  fastening  was  se- 
cure, and  had  been  informed  by  the  foreman 
that  he  would  tell  the  plaiutifr  when  to  get 
away.  All  this  would  have  a  strong  tenden- 
cy to  make  the  plaintiff  less  observant  of  the 
dangerous  surroundings,  less  critical  as  to 
unsafe  conditions,  and  less  competent  to 
Judge  of  dangef  to  which  he  was  exposing 
himself,  growing  out  of  these  surroundings 
and  conditions."  See,  also,  Stephens  v. 
Hannibal  &  St.  J.  Ry.  Co.,  96  Mo.  207,  9  S. 
W.  589,  9  Am.  St.  Rep.  330.  Plaintiff  below 
testified  that  he  believed  what  the  foreman 
told  him  respecting  the  safety  of  the  Jack. 
The  rule  is  that  if  the  master  orders  the 
servant  into  a  situation  of  danger,  and  in 
obeying  the  command  he  Is  injured,  the  law 
will  not  charge  him  with  contributory  neg- 
ligence, unless  the  danger  was  so  glaring 
that  no  prudent  man  would  have  entered 
into  It,  even  under  orders  from  one  having 
authority  over  him.  The  degree  of  prudence 
exercised  by  the  plaintiff  below  was  a  mat- 
ter for  the  consideration  of  the  Jury.  The 
demurrer  to  the  evidence  ought  to  have  been 
overruled. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  a  new  trial  granted. 

JOHNSTON,  C.  J.,  and  CUNNINGHAM, 
GREENE,  BURCH,  MASON,  and  ATKIN- 
SO,  JJ.,  concurring. 

SMITH,  J.  (dissenting).  The  testimony  of 
the  injured  person,  in  my  Judgment,  shows 
that  he  bad  knowledge  of  the  danger  which 
menaced  him,  and  that  he  assumed  the  risk. 
It  Is  only  by  holding  that  plaintiff  below  did 
not  mean  what  he  said  on  cross-examination 
that  he  can  be  excused  from  remaining  in  a 
place  of  Imminent  perH  until  be  was  hurt 
What  he  expected  happened.  He  knew  from 
the  working  of  the  Jack  that  it  was  exerting 
great  force.  This  was  apparent  to  any  one, 
though  not  an  expert  He  testified:  "A. 
Well,  I  didn't  have  to  examine  the  beam.  I 
Just  see  that  beam,  and  then  I  say,  like  the 
other  man,  'That  ain't  safe.'  Q.  Tes,  yon 
knew  It  was  not  safe?  That  is  the  principal 
thing  that  yoa  knew  about  it?  A.  That  Is 
the  first  thing  I  know;   yes,   sir.    Q.  That 


was  all  that  was  said  by  Mr.  De  Groff,  wasr 
it?  A.  Well,  he  said:  'That  beam  stands 
most  anything,  and  the  hydraulic  Jack  got 
a  forcing  ton,  and  we  ain't  got  forcing  for 
fifty  ton.  Go  ahead  and  work.'  Q.  He  said, 
'Go  ahead  and  work,'  and  you  went  light 
back  and  went  to  putting  on  the  lever  on 
your  press  again?  A.  I  don't  have  to  go 
back.  I  was  standing  on  the  place  when  I 
said  so,  and  the  other  men  commenced  to 
work,  and  I  followed-  them  to  work  then. 
Q.  Now,  you  did  go  to  work  with  your  levers 
again,  putting  pressure  on?  A.  Yes,  sir.  Q. 
How  long  did  you  work  after  that  before 
this  thing  fiew  out  as  you  thought  it  would? 
A.  Just  one  forcing  on  the  lever,  and  that 
was  the  last.  After  we  said,  'It  ain't  safe,' 
we  give  one  more  motion.  Q.  Just  one  more 
push  of  the  lever,  and  the  thing  fiew  out? 
A.  Yes,  sir.  Q.  Just  as  it  appeared  to  you 
it  would  do  if  you  put  on  any  more  pressure? 
A.  Yes,  sir.  Q.  It  did  Just  what  you  thought 
It  would  do,  did  It?  A.  Well,  It  flew  out. 
Q.  Well,  It  fiew  out  Just  as  you  thought  it 
would  do?  A.  Yes,  sir."  PlaintiflT  below 
cannot  be  excused  for  his  exposure  to  dan- 
ger by  saying  that  he  relied  on  the  state- 
ment of  the  foreman  that  the  appliance  was 
safe,  when  his  testimony  shows  that  he  was 
convinced  to  the  contrary,  and  that  he  knew 
that  another  turn  of  the  ifever  would  cause 
the  iron  wedge  to  fiy  out  It  Is  said  that  the 
knowledge  of  the  foreman  was  superior  to 
that  of  Wurtenberger.  The  latter,  however, 
did  not  so  testify.  His  knowledge  of  the 
dangers  of  the  situation.  If  we  believe  his 
statements,  was  as  ample  as  that  of  tb« 
foreman.  I  think  the  demurrer  to  the  evi- 
dence was  properly  sustained.  Clark  v.  Mo. 
Pac.  Ry.  Co.,  48  Kan.  654,  29  Pac.  1138; 
Walker  v.  Scott  67  Kan.  — ,  64  Pac.  615, 
and  cases  cited;  Rush,  Adm'r,  v.  Mo.  Pac. 
Ry.  Co.,  36  Kan.  129,  12  Pac.  582;  A.,  T.  & 
S.  P.  R.  Co.  V.  Schroeder,  47  Kan.  315,  27 
Pac.  905;  S.  K.  Ry.  Co.  v.  Moore,  49  Kan. 
616,  31  Pac.  138. 


(68  Kan.  586) 
ATCHISON.  T.  &  S.  P.  RY.  CO.  v.  ATCHI- 
SON GRAIN  CO. 
(Supreme  Court  of  Kansas.     March  12,  1904.) 

LIMITATIONS— EXCEPTIONS— FRAUD- 
EVIDENCE. 

1.  The  enumeration  by  the  Legislature  of 
sperific  exreptions  to  a  statute  of  limitations 
by  implication  excludes  all  others. 

2.  The  provision  in  subdivision  3  of  section 
18  of  the  Civil  Code,  that  a  cause  of  action  for 
relief  on  the  ground  of  fraud  shall  not  be  deem- 
ed to  have  accrued  until  the  discovery  of  tb^ 
fraud,  has  no  application  to  an  action  founded 
on  contract. 

3.  An  action  to  recover  for  the  violation  of  a 
verbal  agreement  in  which  there  was  a  stip- 
ulation against  discriminations  accrues  within 
three  years  after  the  agreement  has  been  vio- 
lated, and  an  averment  that  the  "defendant 
succeeded  in  concealing  the  fact  of  such  dis- 

^  1.  See  lamltatlOD  ol  Actions,  vol.  33,  Genu  Dig. 
i  13. 
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crimination  from  plaintiff  until  less  than  eigh- 
teen months  prior  to  the  filing  of  the  petition" 
shows  no  ground  for  postponing  the  operation 
of  the  statute  of  limitations. 
.   Johnston,  C.  J.,  dissenting. 
(Syllabus  b7  the  Court.) 

On  rehearing.    Modified. 

For  former  opinion,  see  70  Pac.  933. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff In  error.  H.  J.  Hamlin,  Henry  Blllston; 
Geo.  A.  Vandeveer,  and  F.  L.  Martin,  amicus 
curiae,  for  defendant  in  error. 

JOHNSTON,  C.  J.  A  rehearing  of  this 
cause  was  allowed  mainly  for  a  further  con- 
sideration of  the  application  of  the  statute 
of  limitations  to  the  causes  of  action  stated 
in  the  petition.  Counsel  for  the  parties  have 
presented  the  question  again  with  marked 
ability  and  a  full  citation  of  authorities.  In 
the  foi-mer  opinion  the  averments  of  the  peti- 
tion were  set  out  at  length,  and  a  repetition 
here  is  unnecessary.  Atchison,  Topeka  & 
Santa  F6  Railway  Co.  v.  The  Atchison  Grain 
Co.,  70  Pac.  933.  They  disclose  that  the 
causes  of  action  set  up  were  founded  on  vio- 
lations of  an  oral  contract,  and  cannot  be 
classed  as  actions  for  relief  on  the  ground 
of  fraud.  It  is  true  there  is  an  allegation 
that  the  railway  company  covertly  and 
fraudulently  entered  Into  arrangements,  with 
other  shippers,  whereby  it  gave  them  rates 
of  transportation  so  much  lower  than  those 
given  to  plalntifTs  as  to  absolutely  bar  them 
from  handling'  grain.  This,  however,  was 
only  a  statement  that  an  express  contract 
between  the  parties  was  broken,  the  breach 
of  which  was  counted  on  for  a  cause  of  ac- 
tion. Since  the  gist  of  the  action  was  the 
violation  of  a  contract,  it  is  manifest  tliat  it 
does  not  fall  within  the  third  subdivision  of 
section  18  of  the  Civil  Code,  viz.,  "actions  for 
relief  on  the  ground  of  fraud,"  wherein  is 
added  the  express  exception  that  "the  cause 
of  action  in  such  case  shall  not  he  deemed  to 
have  accrued  until  the  discovery  of  the 
fraud."  On  our  first  consideration  the  con- 
clusion was  reached  and  stated  that:  "Con- 
cealment and  fraud  constitute  an  implied  ex- 
ception to  the  statute  of  limitations,  and  a 
party  who  wrongfully  conceals  material  facts, 
and  thereby  prevents  a  discovery  of  his  wrong, 
or  the  fact  that  a  cause  of  action  has  accrued 
against  him,  is  not  allowed  to  take  advan- 
tage of  his  own  wrong  and  fraud."  Counsel 
for  plalntlfl  in  error  press  upon  our  atten- 
tion the  question  whether,  where  the  Leg- 
islature- having  confined  the  exception  to 
"actions  for  relief  on  the  ground  of  fraud," 
there  is  any  reason  or  warrant  for  apply- 
ing to  it  other  causes  of  action.  It  is  in- 
sisted that  the  court  cannot  imply  or  cre- 
ate exceptions  additional  to  those  specifically 
provided  in  the  statute.  The  Legislature 
declared  that  "civil  actions,  other  than  for 
the  recovery  of  real  property,  can  only  be 
brought  within  the  following  periods  after 
the  cause  of  action  shall  have  accrued,  and 


not  aftffl-wards."  Among  others  enumerat- 
ed Is  the  one  involved  here:  "Within  three 
years:  An  action  upon  a  contract  not  in  writ- 
tag,  express  w:  implied."  The  Legislature- 
then  declares  certain  exceptions  In  addition 
to  the  one  appended  to  the  cause  of  action 
for  relief  on  the  ground  of  fraud.  In  section 
19  of  the  Civil  Code  an  exception  is  made 
in  favor  of  a  person  under  a  legal  disability 
at  the  time  a  cause  of  action  accrues.  An- 
other exception  is  made  in  section  21  of  the 
Civil  Code,  where  the  defendant  is  out  of 
the  state,  or  has  absconded  and  concealed 
himself.  Another  is  created  in  section  22, 
where  the  cause  of  action  arose  in  another 
state  or  country.  In  section  23  an  exception 
is  made  in  case  of  a  reversal  or  failure  of 
an  action  otherwise  than  upon  the  merits, 
lu  section  24  provision  is  made  for  starting 
the  statute  anew  by  a  payment  or  acknowl- 
edgment of  indebtedness.  These  exceptions 
— and  we  dp  not  know  that  all  have  been 
stated— show  that  the  attention  of  the  Leg- 
islature was  directed  to  exceptions  to  the 
general  rule,  and  the  question  is  whether  the 
court  can  add  to  those  provided  by  the  Leg- 
islature, and,  in  effect,  amend  the  Code. 
The  effect  of  making  an  exception  to  an  act 
of  limitation  was  considered  in  Swlckard  v. 
Bailey,  3  Kan.  507.  It  was  there  said:  "Tliis 
action  shows  conclusively  tliat  the  legisla- 
tive mind  was  directed  to  the  subject  we  are 
considering.  The  provision  is  not  as  broad 
as  in  the  Judgment  of  many  it  should  be,  but 
the  fact  tliat  any  exception  at  all  was  made 
is  strong  evidence  that  no  other  or  greater 
one  was  Intended.  At  all  events,  according  to 
the  most  familiar  of  the  canons  of  interpre- 
tation, the  court  is  bound  to>8ay  that,  liav* 
Ing  mentioned  one  exception,  all  others  were 
intended  by  the  Legislature  to  be  excluded." 
See,  also.  Perry  v.  Wade,  31  Kan.  428,  2  Pac 
787,  and  Stinson  v.  Aultman,  Miller  &  Co^ 
54  Kan.  537,  38  Pac  788.  In  State  Bank 
of  Alabama  v.  Dalton,  9  How.  522,  13  L.  Ed. 
242,  in  the  matter  of  ingrafting  on  a  statute 
of  limitation  exceptions  not  found  therein, 
the  court  said  that:  "The  Legislature  hav- 
ing made  no  exception,  the  courts  of  Justice 
can  make  none,  as  this  would  be  legislating. 
In  the  language  of  this  court  in  the  case  of 
Mclver  v.  Bagan,  2  Wheat  29  [4  L.  Ed.  175]: 
'Wherever  the  situation  of  the  parties  was 
such  as,  in  the  opinion  of  the  Legislature, 
to  furnish  a  motive  for  excepting  him  from 
the  operation  of  the  law,  the  Legislature  has 
made  the  exception.  It  would  be  going  far 
for  this  court  to  add  to  those  exceptions.' 
The  rule  is  established  beyond  controv««y." 
The  Supreme  Court  of  Tennessee,  in  dis- 
cussing the  matter  of  exceptions  to  a  stat- 
ute of  limitations  where  the  Legislature  had 
made  none,  remarked  tliat  it  was  "well  con- 
vinced that  this  court  has  no  such  power; 
that  it  is  our  duty  to  administer  the  law  re- 
gardless of  particular  cases  of  hardship,  and 
that  it  belongs  exclusively  to  the  Legislature 
to  alter  the  law  If  it  is  oppressive  or  incon- 
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venient.  It  Is  believed  that  such  bas  been 
the  course  of  the  decisions,  with  slight  aber- 
rations, in  reference  to  acts  of  limitations 
for  centuries."  Cocke  v,  McGlnnls,  Mart  & 
Y.  301,  17  Am.  Dec.  809.  The  same  ques- 
tion was  before  the  Supreme  Court  of  Wis- 
consin In  Woodbury  v.  ShaclUeford,  19  Wis. 
55,  and  it  was  said  that:  "In  the  construc- 
tion of  statutes  of  limitations  general  words 
are  to  have  a  general  operation,  and,  where 
there. cannot  be  found  in  the  statute  Itself 
some  ground  for  restraining  It,  it  cannot.be 
restrained  by  arbitrary  addition  or  retrench- 
ment. No  exceptions  can  be  claimed  in  fa- 
vor of  particular  persons  or  cases  unless  tbe;p 
are  expressly  mentioned."  There  may  be 
strong  reasons  for  making  an  exception 
where  there  is  concealment  of  a  cause  of 
action,  or  where  the  element  of  fraud  enters 
somewhat  into  the  breach  of  the  contract  up- 
on which  an  action  Is  brought.  The  XiCgisla- 
tnre,  however,  after  considering  the  subject, 
did  not  deem  it  wise  to  make  such  exception, 
but,  on  the  other  hand,  positively  declared 
that  concealed  fraud  shall  operate  to  toll  the 
statute  in  the  single  action  brought  for  re- 
lief on  the  ground  of  fraud.  While  conceal- 
ment is  alleged,  and  wrongs  charged  akin  to 
fraud,  by  the  grain  company,  It  does  not 
ask  that  the  contract  be  set  aside  because  of 
the  fraud,  but,  relying  on  that  contract, 
asks  to  recover  the  loss  sustained  by  its 
breach.  The  fraudulent  concealment  that  a 
right  of  action  for  the  breach  of  a  contract 
exists  does  not  cliange  the  nature  of  the  ac- 
tion, nor  shift  it  into  the  class  named  in 
subdivision  3  of  secUon  18  of  the  Civil  Code. 
In  fact,  the  petition  in  this  case  did  not  al- 
lege a  fraudulent  concealment  of  the  cause 
■  of  action,  but  only  went  so  far  as  to  say 
that  "defendant  succeeded  In  concealing  the 
fact  of  such  discrimination  from  plaintiff 
until  less  than  eighteen  months  prior  to  the 
filing  of  the  petition."  How  It  succeeded  tn 
concealing  the  fact  is  not  stated.  Whether 
it  was  by  silence,  misrepresentation,  or  some 
afllrmative  action.  Is  not  pleaded,  nor  Is 
there  any  averment  as  to  what  diligence  was 
used  by  the  grain  company  tn  uncovering  the 
discrimination,  or  that  the  means  of  discov- 
ery were  not  within  its  reach  all  of  the  time. 
As  soon  as  the  grain  company  found  itself 
unable  to  ship  grain.  Or  compete  with  others 
engaged  In  the  same  business,  it  suggested 
an  Inquiry,  and,  if  inquiry  had  developed  the 
dlsci*imination.  It  cannot  assert  a  want  of 
knowledge.  Ordinarily,  a  means  of  knowl- 
edge is  equivalent  to  knowledge.  Even  If 
the  facts  constituting  fraudulent  conceal- 
ment had  been  specifically  set  out,  it  could 
not  have  affected  this  action  for  the  reason 
that  it  is  not  founded  on  fraud,  and  there- 
fore not  subject  to  the  statutory  exception. 
In  Perry  v.  Wade,  supra,  It  was  said:  "Of 
course,  the  mere  concealment  of  a  cause  of 
action,  or  the  concealment  that  a  cause  of 
action  had  ever  accrued,  does  not  of  itself 
bring  the  case  within  the  above-quoted  pro- 


visions of  subdivision  3,  S  18,  of  the  Civil 
Code,  nor  does  It  prevent  the  statute  of  lim- 
itations from  running."  In  Stlnson  v.  Ault- 
man.  Miller  &  Co.,  supra,  it  was  held  that 
the  provision  with  reference  to  the  accrual 
of  a  cause  of  action  upon  the  discovery  of 
the  fraud  of  the  defendant  has  no  application 
to  an  action  based  on  a  contract.  In  dis- 
cussing the  claim  that  the  fraudulent  conduct 
of  the  defendant  prevented  the  plaintiffs  from 
enforcing  their  contract.  It  was  said:  "What 
they  do  claim  Is  that  his  fraudulent  conduct 
prevented  them  from  knowing  that  they  had 
a  claim  which  they  might  enforce  against 
him— prevented  them  from  collecting  the 
amount  of  the  Newman  note  from  Stlnson 
himself.  The  concealment  by  Stlnson  of  the 
fact  that  they  at  one  time  had  a  cause  of 
action  which  they  might  tiave  enforced 
against  him  does  not  alone,  and  of  Itself, 
constitute  a  legal  fraud.  As  the  plaintiffs' 
cause  of  action  is  founded  solely  on  a  writ- 
ten instrument  upon  which  an  action  might 
luiTe  been  brought  more  than  five  years  be- 
fore the  commencement  of  this  action,  it  i» 
barred  by  the  statute  of  limitations."  In 
some  of  the  states  fraudulent  concealment 
of  a  cause  of  action  is  made  to  extend  the 
time  of  bringing  the  action  for  the  period  of 
limitation  after  the  discovery  that  a  cause 
of  action  exists.  But  the  Code  of  this  state 
makes  no  such  provision,  except  as  to  actions 
for  relief  on  the  ground  of  fraud.  So  far  as 
actions  founded  upon  agreements  or  con- 
tracts are  concerned,  the  operation  of  the 
statute  depends  upon  the  nature  of  the  cause 
of  action,  and  not  xx-pon  the  time  that  a  plain- 
tiff discovers  that  he  has  a  right  of  action. 
The  action  accrues  when  the  contract  is  vio- 
lated, and  not  4t  the  time  when  the  plaintiff 
learns  that  it  has  been  violated.  In  the  ab- 
sence of  a  statute  making  concealment  an 
exception  to  the  statute  of  limitations,  the 
courts  cannot  create  one,  however  harsh  and 
inequitable  the  enforcement  of  the  statute 
may  be.  Fee's  Adm'r  v.  Fee,  10  Ohio,  469,  36 
Ain.  Dec.  103;  Lathrop  v.  Snellbaker,  6  Ohio 
St  276;   Howk  V.  Mlnnlck,  19  Ohio  St.  462, 

2  Am.  Rep.  413;  State  v.  Standard  Oil  Co., 
49  Ohio  St  137,  30  N.  E.  279,  15  L.  R.  A. 
145,  34  Am.  St  Rep.  541;  Smith  v.  Bishop, 
0  Vt  110.  31  Am.  Dec.  607;    Peak  v.  Buck. 

3  Baxt  71;  Troup  v.  Smith's  Ex'rs,  20 
Johns.  33;  Allen  v.  Mllle,  17  Wend.  202; 
Ezhom  T.  Bxnom  (Sup.)  37  N.  Y.  Supp.  68; 
Miller  v.  Wood,  116  N.  Y.  351.  22  N.  E.  553; 
Board  of  Chosen  Freeholders  v.  Veghte,  44 
N.  J.  Law,  509;  Mast  v.  Easton,  33  Minn. 
161,  22  N.  W.  253;  Jacobs  v.  Frederick,  81 
Wis.  254,  51  N.  W.  320;  Blount  v.  Parker, 
78  N.  C.  128;  Wood  on  Limitations  (3d  Ed.) 
%  274.  The  action  accrued  when  the  alleged 
wrongs  were  committed  and  the  contract  was 
violated.  ■  The  fact  that  the  contract  rela- 
tions between  the  parties  were  to  continue 
for  a  year  did  not  operate  to  extend  the  start- 
ing of  the  statute.  When  the  wrongs  were 
consummated  which  made  it  Impossible  for 
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ttie  grain  company  to  continue  business  un- 
der tbe  contract,  the  contractual  relations 
were  practically  broken  off,  and  tbe  statute 
of  limitations  then  began  to  run. 

Attention  is  called  to  McMuUen  ▼.  Asso- 
ciaUon,  64  Kan.  298,  67  Pac.  802,  56  L.  R. 
A  924,  91  Am.  St.  Rep.  236,  as  an  authority 
in  favor  of  an  implied  exception.  In  that 
case  a  fiduciary  relation  existed  between  the 
parties,  McMullin  being  In  fact  an  agent 
He  had  control  of  tbe  business  and  funds 
of  the  association,  and  his  position  made  it 
easy  for  him  to  cover  up  the  fraudulent  con- 
version of  the  funds.  It  was  his  duty  to 
speak,  and  disclose  the  actual  condition,  but 
because  of  bis  fraudulent  acts  and  conceal- 
ment tbe  association  did  not  learn  of  the 
breach  of  trust  and  tbe  wrongs  done  for  a 
considerable  time.  The  relation  of  trust  and 
confidence  placed  that  case  in  another  class, 
wherein  tbe  general  rule  of  equity  applies 
that  the  statute  of  limitations  does  not  be- 
gin to  run  until  the  breach  of  trust  or  de- 
fault in  performance  of  duties  is  brought 
to  the  knowledge  of  tbe  principal. 

It  follows  from  what  has  been  said  tiiat 
the,  district  court  was  in  error  in  sustaining 
the  petition  of  the  grain  company. 

SMITH,  CUNNINGHAM,  GREENE, 
BURCH,  and  ATKINSON,  JJ.,  concurring. 

JOHNSTON,  0.  i.  (dissenting).  Tbe  w^l^ 
er  Is  unable  to  reach  this  conclusion.  As 
tbe  court  has  decided  that  there  are  no 
exceptions  to  the  statute  of  limitations  ex- 
cept tliose  expressly  enumerated  in  tbe  stat- 
ute itself,  and  as  that  is  to  be  the  rule 
hereafter  in  Kansas,  an  elaborate  exposi- 
tion of  the  opposite  view  would  serve  no 
useful  purpose.  Briefly  stated,  It  may  be 
said  that  the  doctrine  of  McMullen  v.  Asso- 
ciation, supra,  and  the  view  first  announced 
in  this  case  (70  Pac.  933),  is  the  most  satis- 
factory to  the  writer.  There  Is  a  radical  dif- 
ference of  Judicial  opinion  upon  the  subject, 
and  on  which  side  tbe  numerical  majority 
of  the  cases  may  be  Is  diflScult  to  determine, 
and  may  not  be  very  itnportant.  One  who 
fraudulently  conceals  the  wrong  Inflicted,  and 
thus  prevents  another  from  beginning  an  ac- 
tion, ought  not  to  be  allowed  to  avail  himself 
of  bis  wrong,  and  thus  defeat  tbe  action  of 
the  Injured  party.  This  doctrine  was  an- 
nounced In  tiie  early  case  of  Voss  v.  Bachop, 
5  Kan.  59,  where  it  was  held  that  a  party 
may  be  estopped  by  his  own  acts  from  set- 
ting up  the  statute  of  limitations,  and  that, 
where  the  delay  in  bringing  an  action  is 
caused  by  the  wrong  of  tiie  defendant,  and 
not  by  the  laches  of  the  plaintiff,  the  de- 
fendant cannot  claim  the  protection  of  the 
statute.  In  the  other  Kansas  cases  cited  the 
point  we  have  here  was  not  directly  drawr 
in  question  nor  determined,  except  In  Mc- 
Mullen v.  Association,  supra.  There,  In  an 
action  on  a  written  obligation.  It  was  held 
that  fraudulent  concealment  of  the  wrong 


postxKtned  the  running  of  the  statute  till  the 
plaintiff  discovered  or  should  have  known  ot 
the  wrong.  The  averments  in  the  petition 
in  this  case  are  sufficient,  as  against  a  de- 
murrer, to  charge  a  fraudulent  concealment 
It  was  alleged  that  tbe  discriminations 
against  tbe  plaintiff  were  covertly  and  fraud- 
uleutiy  made,  and  that  they  were  concealed 
j  by  plaintiff  until  less  than  18  months  before 
j  tbe  commencement  of  the  action.  Tbe  av«r- 
I  ment  of  tbe  ultimate  fact  of  concealment  Im- 
plies affirmative  action  by  the  defendant 
Where  tbe  wrong  alleged  against  the  defend- 
ant necessarily  operates  as  a  fraud  upon  the 
■plaintiff,  it  is  sufficient  as  a  charge  of  fraud, 
and  is  not  made  stronger  by  expressly  char- 
acterizing It  as  a  fraud.  A  general  averment, 
such  as  was  made  In  the  petition,  is  suffi- 
cient Traer  v.  Clews,  115  U.  S.  528,  6  Sup. 
Ct  155,  29  L.  Ed.  467;  Bradford  v.  McCot- 
miek,  71  Iowa,  129,  32  N.  W.  93.  There  is 
great  force  in  tbe  argument  that  the  mak- 
ing of  some  exceptions  by  the  Legislature  in- 
dicates that  no  others  were  contemplated. 
Nevertheless,  excei>tions  not  mentioned  in  the 
statute  are  recognized  and  applied.  No  ex- 
ceptions are  named  where  the  state  is  a 
party,  and  yet  the  statute  of  limitations  will 
not  avail  as  against  an  action  brought  by  tbe 
state.  Other  exceptions  are  implied  where 
parties  are  disabled  by  law  from  instituting 
an  action.  To  hold  that  the  fraudulent  con- 
cealment of  a  wrong  done  by  defendant  will 
prevent  him  from  claiming  tbe  protection  of 
tbe  statute  of  limitations  cannot  be  regarded 
as  the  creation  of  an  exception  to  the  statute. 
It  is  rather  a  rule  of  iuterpretation,  Ijy  which 
It  is  held  tliat  the  Legislature  did  not  contem- 
plate that  one  who  committed  a  wrong  and 
fraudulently  concealed  It  should  invoke  the 
protection  of  a  statute  designed  to  prevent 
fraud.  It  is  tbe  application  of  the  principle 
that  no  one  can  avail  himself  of  bis  own 
wrong  and  fraud  to  obtain  an  advantage 
over  another  in  a  court  of  Justice;  a  prin- 
ciple applicable  in  the  enforcement  of  all 
statutes  and  in  the  use  of  all  remedies. 
Speaking  of  that  statute,  the  Supreme  Court 
of  Rhode  Island  said  that:  "It  was  clearly 
not  intended  to  thwart  tbe  fundamental  max- 
im that  no  one  may  take  advantage  of  his 
own  wrong.  Hence,  If  one  by  fraud  conceal- 
ed the  fact  of  a  right  of  action  for  six  years. 
It  Is  not  ingrafting  an  exception  on  tlie  stat- 
ute to  say  he  Is  not  protected  thereby,  but 
it  Is  simply  saying  that  be  never  was  within 
it  since  the  protection  was  never  designed 
for  such  as  he.  But  whether  this  be  taken 
as  an  exception  or  only  a  limitation  of  the 
statute,  it  rests  upon  sound  reaiwn  and  just 
policy.  Such  a  construction  also  has  been  so 
frequently  applied  that  it  is  now  said  to  have 
tbe  weight  of  authority  in  its  favor,  although 
it  must  be  admitted  there  are  strongly  ex- 
pressed opinions  the  other  way."  Reynolds 
V.  Hennessy,  17  R.  I.  169,  20  Atl.  307.  23 
Atl.  (J39.  There  is  a  general  agreement  of 
the  authorities  that  the  fraudulent  conceal- 
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ment  of  a  cause  of  action  on  the  part  of  the 
defendant  will  prevent  the  running  of  the 
statute  In  his  favor  when  a  proceeding  is 
brought  against  him  In  a  court  of  equity,  and 
no  reason  is  seen  why  the  same  rule  shall 
not  apply  in  all  actions  in  this  state.  The 
distinction  between  actions  at  law  and  suits 
in  equity  has  been  abolished,  and  statutea 
of  limitation  are  to  be  Interpreted  and  ap- 
plied according  to  equitable  principles,  what- 
ever the  character  of  the  action,  because 
such  statutes  operate  upon  the  cause,  and 
not  upon  the  form,  of  action.  So  it  was  said 
in  McMullen  y.  Association,  supra,  that  the 
general  trend  of  authority  In  this  country 
and  In  England  is  to  apply  the  rule  to  actions 
at  law  as  well  as  suits  in  equity,  and  that 
to  hold  that  a  party  could  plead  a  statute 
of  limitations  to  protect  a  wrong  committed 
and  concealed  by  him  until  the  period  of 
limitation  had  expired  would  be  to  make  a 
law  designed  to  prevent  fraud  the  means  by 
which  to  make  it  successful  and  secure.  It 
is  true  the  statute  of  limitations  is  not  pro- 
longed by  a  mere  want  of  knowledge  that 
an  action  in  favor  of  ^  party  has  accrued. 
But  there  is  a  wholly  different  situation 
where  ignorance  that  a  right  of  action  exists 
results  from  the  wrong  and  fraud  of  the  de- 
fendant There  the  law  does  not  permit  him 
to  set  up  and  take  advantage  of  his  own 
wrong.  Some  of  the  authorities  tending  to 
sustain  these  views  are:  Bree  v.  Holbech, 
Doug.  654;  Granger  v.  George,  5  B.  &  C.  549; 
Glbbs  V.  GuUd,  L.  R.  8  Q.  B.  296;   Id.,  L.  R. 

0  Q.  B.  58;  Oark  v.  Houham,  2  Bam.  & 
Cress.  149;  Short  v.  McCarty.  »  B.  &  Aid. 
626;  Sherwood  v.  Sulton,  5  Mason,  140,  Fed. 
Cas.  No.  12,782;  Turnpike  Co.  v.  Field,  3 
Mass.  201,  3  Am.  Dec.  124;    Homer  v.  I'^ish, 

1  Pick.  435,  11  Am.  Dec.  218;  Welles  v.  Fish, 
3  Pick.  T4;  Bishop  v.  Little,  3  Greenl.  405; 
Cole  V.  McGIathry,  9  Greenl.  131;  McKown 
V.  Whitmore.  31  Me.  448;  Thurston  v.  Low- 
der,  40  Me.  107;  Bank  v.  Forster,  8  Watts, 
12;  Bricker  v.  Llghtner's  Elxecutor,  40  Pa. 
199;  Pennock  v.  Freeman,  1  Watts,  401; 
Jones  V.  Conoway.  4  Yeates,  109;  Morgan  v. 
Tener,  83  Pa.  305;  Lewey  v.  H.  C.  Fricke 
Coke  Co..  166  Pa.  536,  31  Atl.  261,  28  L.  R. 
A.  283,  45  Am,  St.  Rep.  684;  Persons  v.  Jones, 
12  Ga.  371,  58  Am.  Dec.  476;  Snodgrass  v. 
Branch  Bank,  25  Ala.  161,  60  Am.  Dec.  505, 
and  note;  Alvis  v.  Oglesby,  87  Tenn.  181.  10 
S.  W.  313;  Hemdon  v.  Lewis  (Tenn.  Ch. 
App.)  36  S.  W.  953;  Peck  v.  Bank.  16  R.  I. 
710,  19  Atl.  369,  7  L.  B.  A.  826;  Reynolds  v. 
Hennossy,  17  R.  I.  169,  20  Atl.  307,  23  Atl. 
639;  District  Township  v.  French,  40  Iowa, 
601;  Bradford  v.  McCormlck,  71  Iowa,  129, 
32  N.  W.  93;  -Carrier  v.  Railway  Co.,  79  Iowa, 
80,  44  N.  W.  203,  6  L.  K.  A.  799;  Cook  v. 
Railway  Co.,  81  Iowa,  551,  46  N.  W.  1080, 
9  L.  R.  A.  764,  25  Am.  St.  Rep.  512;  Munson 
V.  Hallowell.  26  Tex.  475,  84  Am.  Dec.  582; 
Bonner  v.  McCreary  (Tex.  Civ.  App.)  35  S.  W. 
197;  Bailey  v.  Glover,  21  Wall.  342,  22  L.  Ed. 
630;   Rosenthal  t.  Walker,  111  U.  S.  185,  4 


Sup.  Ct  388,  28  L.  Ed.  395;  Traer  v.  aews, 
115  U.  S.  528,  6  Sup.  Ct.  155,  29  L.  Ed.  467; 
Aultman,  Miller  &  Co.  v.  Lorlng,  76  Mo.  App. 
66;  Farrls  v.  Oleman,  108  Mo.  352,  15  S.  W. 
767;  San  Pedro  Lumber  Co.  v.  Reynolds,  121 
Cal.  74,  53  Pac.  410;  Angell  on  Limitations 
(6th  Ed.)  c.  18t  8  186;  19  A-  &  E.  Encyl.  of  L. 
(2d  Ed.)  ^5,  and  cases  cited;  33  (3ent  Dig. 
i  511. '  The  rule  established  by  the  court, 
however,  determines  the  Insufficiency  of  the 
first  count  of  the  petition,  and  therefore  the 
decision  first  made  as  to  the  ruling  on  that 
count  will  be  set  aside.  Without  any  difCer- 
ence  of  opinion  the  court  held,  and  still  hc^ds, 
the  averments  ot,  the  second  and  third  counts 
j  of  the  petition  to  be  insufficient 
I  The  result  of  our  determination  is  that 
I  our  former  Judgment  will  be  modified  as  to 
the  first  count  of  the  petition,  and  that 
the  Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

MASON,  J.  (concurring  specially).    I  agree 
with  the  conclusion  reached  by  the  court,  but 
desh-e  to  add  that  I  do  not  think  the  allega- 
i  tions  of  the  petition  in  this  case  are  such 
I  as  to  raise  the  question  whether  the  opera- 
I  tlon  of  the  statute  of  limitations  may  be 
j  postponed  by  the  fraudulent  concealment  by 
j  defendant  of  circumstances  without  knowl- 
edge of  which  plaintiff  could  not  know  of  the 
existence  of  his  cause  of  action. 


(6S  Kan.  755) 
STEWART  et  al.  v.  BANK  OF  INDIAN 
TERRITORY. 

(Supreme  Court  of  Kansas.     March  12,  1904.) 

COUNTY   WARRANTS— FRAUB— CONCEALMENT- 
LIMITATIONS. 

1.  One  who  buys  a  county  warrant  which  is 
invalid  because  issued  to  the  payee  to  cover  the 
discount  to  which  such  warrants  were  subject 
on  the  market  ordinarily,  has  at  once  a  right 
of  action  against  the  vendor  for  the  amonnt 
paid.  In  the  absence  of  any  actual  intention 
to  conceal  the  nature  of  the  transaction,  the 
facts  that  the  warrant  purports  on  its  face  to 
have  been  issued  for  a  valid  consideration,  and 
that  it  was  issued  upon  a  verified  account,  the 
corresponding  item  of  which  was  fair  on  its 
face,  the  overcharge,  however,  being  manifest 
upon  a  con-sideration  of  the  entire  acconnt,  do 
not  constitute  such  a  fraudulent  concealment 
as  to  suspend  the  operation  of  the  statute  of 
limitations  until  the  discovery  of  the  invalidity 
of  the  warrant  by  its  holder. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Sedgwick  Coun- 
ty; D.  M.  Dale,  Judge. 

Action  by  the  Bank  of  the  Indian  Territory 
against  W.  A.  Stewart  and  othera  Judg- 
ment for  plaintiS,  and  defendants  bring  er- 
ror.   Reversed. 

Stanley,  Vermilion  &  Evans,  for  plaintiffs 
In  error.  Conly  &  Conly,  for  defendant  in  er- 
ror. 

MASON,  J.  Stewart  Bros.,  on  March  15, 
1894,  sold  to  the  Bank  of  the  Indian  Terri- 
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tory,  for  5206.06,  a  warrant  for  $266.66, 
wbicb  had  been  issued  to  them  by  Noble 
county,  Okl.,  a  short  time  before.  The  bank 
held  the  warrant  some  three  years,  and  then 
brought  action  upon  it  against  the  county. 
In  this  action  the  warrant  was  held  to  be 
fraudulent  and  void  because  issued  to  make 
up  the  difference  l)etween  tlie  face  value  and 
the  market  value  of  a  warrant  issued  to 
Stewart  Bros,  for  the  full  amount  due  them 
upon  a  contract  to  build  three  jail  cells.  The 
bank  then,  on  July  20,  1900,  brought  an  ac- 
tion against  Stewart  Bros,  for  the  amount  it 
had  paid  for  the  warrant,  and  recovered 
Judgment,  which  the  defendants  seek  by  this 
proceeding  to  reverse.  The  only  question 
which  It  is  necessary  to  determine  Is  whether 
the  action  was  barred  by  the  statute  of  lim- 
itations. The  theoty  of  plaintiffs  in  error  is 
that  a  cause  of  action  accrued,  if  at  all,  im- 
luediately  upon  the  sale  of  the  warrant,  and 
that  the  statute  then  began  to  run.  If  this  lb 
correct,  the  Judgment  must  be  reversed.  The 
claim  of  defendant  in  error  is  that  the  op- 
eration of  the  statute  of  limitations  did  not 
begin  until  (in  June,  1900)  the  bank  received 
notice  of  the  invalidity  of  the  warrant  by 
the  filing  of  the  answer  in  the  action  brought 
against  the  county.  It  contends  tliat  up  to 
that  time  the  facts  which  rendered  the  war- 
rant void  bad  been  fraudulently  concealed 
by  defendants.  This  contention  is  based  up- 
on the  facts  that  the  warrant  upon  its  face 
purported  to  have  been  issued  "on  account  of 
Jail  cells  for  county  and  costs,"  abd  that  it 
was  issued  upon  a  verified  account,  the  cor- 
responding item  of  which  was  the  sum  of 
$266.66,  charged  for  "freight  and  costs  of 
erecting  in  place,"  referring  to  the  Jail  cells. 
It  may  be  sufficient  to  say  that  this  case 
falls  within  the  rule  announced  In  Atchison, 
Topeka  &  Santa  F6  Railway  Co.  v.  Atchison 
Orain  Co.  (decided  at  this  session  of  the 
court)  75  Pac.  1031.  But  the  doctrine  of  that 
case  need  not  be  invoked  to  determine  this. 
The  evidence,  so  far  as  it  affects  the  ques- 
tion under  discussion,  was  all  in  writing,  and 
deductions  are  to  he  made  from  it  by  this 
court  independently  of  the  conclusions  reach- 
ed by  the  trial  court.  There  is  no  claim  of 
any  oral  misrepresentation  made  by  defend- 
ants to  effect  the  sale  of  the  warrant,  or  of 
any  fraud  or  concealment,  except  such  as 
may  be  implied  from  the  facts  already  stated 
as  to  the  purported  consideration  for  the  war- 
rant shown  by  its  own  recital  and  by  the 
voucher  upon  which  it  was  issued.  The  testi- 
mony of  the  defendants  contains  an  explana- 
tion of  these  facts  that  is  entirely  consistent 
with  actual  good  faith  on  their  part  There 
being  nothing  to  contradict  this  testimony.  It 
must  be  given  some  effect.     It  is,  in  suit- 


stance,  that  defendants  made  a  written  con- 
tract with  Noble  county  to  erect  Jail  cells 
and  corridor  for  the  county  Jail  for  $2,450 
cash,  or  its  equivalent  in  county  warrants  at 
their  market  value;  tliat  before  the  comple- 
tion of  the  work  It  was  stopped  by  an  in- 
junction; that  upon  the  dissolution  of  the  in- 
junction the  county  commissioners  decided  to 
Issue  to  the  contractors  warrants  for  the  con- 
tract price  (including  the  discount  to  whicb 
the  warrants  were  subject  on  the  market), 
less  the  equivalent  of  $200  In  cash,  which 
was  to  be  held  until  the  full  completion  (tf 
the  contract,  as  a  guaranty  of  such  comple- 
tion and  of  the  payment  of  freight  bills; 
that  warrants  were  subject  to  a  ^sconnt  of 
25  per  cent  The  voucher  or  verified  accoont 
presented  to  the  county  was  made  op  of 
tliree  Items:  First,  the  full  contract  pricey 
$2,450;  second,  the  "cash  equivalent  in  war- 
rants  at  market  value,"  $550;  third,  "freigfat 
and  cost  of  erecting  in  place,"  $266.66.  This 
distribution  of  the  amounts  corroborates  the 
statement  of  defendants  that  the  $286.66  item 
was  separated  from  the  otb«^  as  the  equiva- 
lent of  $200  in  cash,  representing  ^ther  an 
estimate  of  the  freight  and  the  cost  of  com- 
pleting the  work,  or  a  sum  deemed  security 
against  any  default  Of  the  contracttar  as  to 
these  matters.  It  Is  true  that  this  amount 
seems  to  have  been  carved  out  of  the  allow- 
ance made  to  cover  the  discount  and  that  all 
warrants  Issued  upon  the  contract  In  excess 
of  $2,400  were  necessarily  void  under  the 
statute  forbidding  the  allowance  uiK>n  any 
demand  of  more  than  the  amount  due  tbei«- 
on,  dollar  for  dollar.  But  there  was  no  ac- 
tual fraud  or  concealment  on  the  part  of  de- 
fendants. Except  as, they  may  be  held  ac- 
countable for  the  language  of  the  Yoncher. 
they  are  not  shown  to  liave  had  anytblng  to 
do  with  the  wording  of  the  warrant  Ttie 
plaintiff  did  not  see  the  voucher  befc«e  buy- 
ing the  warrant  and  could  not  have  been 
misled  by  its  language  If  he  had  seen  it  The 
very  fact  that  It  made  a  charge  in  terms  cot- 
ering  the  discount  to  which  warrants  were 
subject  on  the  market,  and  Included  In  one 
item  the  full  amount  of  the  contract  price,' 
conclusively  shows  that  however  unlawful 
the  proceeding  may  have  been,  the  voucher 
was  not  framed  with  the  Intention  of  mis- 
leading the  county  Ixmrd,  or  any  one  else. 
We  conclude  that  no  such  fraudulent  con- 
cealment was  shown  as  to  toll  the  statute  of 
limitations  upon  any  theory  of  the  law,  and 
that  the  claim  sued  upon  was  therefore  bar- 
red prior  to  the  commencement  of  the  acti<». 
The  Judgment  is  reversed,  and  the  cause 
remanded  fca-  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 
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ZORN  et  aL  v.  LIVESLEY  et  bL 

(Supreme  Court  of  Oregon.     March  28.  1904.) 

CHATTEL  MORTOAQES—RECORDINO— EFFECT- 
SALE  BY  MORTGAOOR— RIGHTS  OF  MORT- 
OAGBE— ESTOPPEL— WAIVER  OF  LIEN— PAY- 
MENT—PRESUMPTION  —  EVIUENCB  —  PLEAD- 
INGS—DEPARTURE-CONCLUSIONS OP  LAW. 

1.  A  record  of  a  mortgage  of  hops  condusive- 
ly  imputes  notice  of  its  couteuts,  and  of  the 
mortgagees'  rights  thereunder,  irrespective  of 
the  question  of  actual  notice. 

2.  An  allegation  that  plaintiffs  "waived  and 
surrendered  their  alleged  claim  of  the  mortgage 
lien  upon  the  said  hops"  is  a  conclusion  of  law. 

3.  An  answer  alleging  that  plaintiffs  deliv- 
ered possession  of  mortgaged  hops  to  the  mort- 

fagor,  and  authorized  him  to  sell  them  to  d«- 
mdants  discharged  from  plaintiffs'  mortgage 
lien,  and  to  receive  the  price,  stated  a  complete 
defense,  so  that  defendants  were  not  injured 
by  striking  oat  a  further  averment  that  plain- 
tiffs waived  their  lien  as  against  defendants. 

4.  Mortgagees  of  a  crop  of  hops,  whose  mort- 
gage is  recorded,  can  rely  on  the  notice  con- 
veyed by  the  record,  and  are  not  obliged,  in 
order  to  preserve  their  lien,  to  take  immediate 

i)OS8essiott  of  the  hops  after  they  have  been 
larvested  and  baled,  out  can  allow  them  to  re- 
main in  possession  of  the  mortgagor. 

5.  In  order  to  estop  a  mortgagee  of  a  crop  to 
assert  his  rights  against  a  purchaser  by  any 
act  of  the  mortgagor,  unless  he  acts  as  the 
mortgagee's  agent  for  the  sale  of  the  crop,  the 
mortgagee  must  have  had  knowledge  of  the 
mortgagor's  intention,  and  the  purchaser  must 
have  relied  thereon  in  ignorance  of  the  truth. 

6.  Where  a  complaint  for  conversion  by  mort- 
gagees of  crops  against  a  purchaser  from  the 
mortgagor  alleged  the  giving  of  the  mortgage  to 
secure  a  note  and  money  already  advanced  and 
further  advances,  and  the  answer  denied  that 
the  mortgage  was  given  to  secure  any  greater 
sum  than  a  certain  sum  alleged  to  have  been 
paid  by  the  mortgngor,  a  reply  alleging  the  ad- 
vancement bj  plaintiffs  to  the  mortgagor  of  the 
sum  stated  in  the  answer  prior  to  the  date  of 
the  mortgage,  and  the  agreement  on  that  date 
to  advance  a  further  sum,  and  the  making  of 
the  note  and  mortgage  to  secure  the  past  and 
future  advances,  was  not  a  departure  from,  or 
abandonment  of,  the  complaint,  but  merely  a 
new  assignment,  making  definite  the  allegation 
of  the  complaint,  so  as  to  meet  the  attempted 
defense  of  the  answer. 

7.  An  authorization  and  request  by  mort- 
gagees to  haul  the  mortgaged  bops  to  a  ware- 
house does  not  make  the  person  so  authorized 
the  mortgagees'  agent  to  ship  the  hops  and  take 
the  shipping  rp^reipt  therefor,  or  charge  the 
mortgagees  with  such  person's  knowledge  in 
reference  thereto. 

8.  Where  the  mortgagees  testified  that  they 
never  gave  the  mortgagor  or  any  other  person 
any  authority  to  sell  the  mortgaged  crop,  and 
such  evidence  was  uncontradicted,  and  there 
was  no  evidence  of  any  intent  on  the  part  of 
the  mortgagees  to  allow  the  crop  to  get  beyond 
their  control,  or  permit  the  sale  thereof,  the  is- 
sue of  consent  by  the  mortgagees  to  the  sale 
by  the  mortgagor  was  properly  withdrawn  from 
the  jury. 

9.  Any  presumption  of  payment  of  a  crop 
mortgage  from  possession  of  the  crops  by  the 
mortgagor  is  overcome  by  evidence  showing 
that  the  mortgagor  got  possession  of  the  crops 
from  the  mortgagees'  warehouse,  and  shipped 
them  without  the  mortgagees'  knowledge  or 
consent. 

10.  In  an  action  for  conversion  by  mortgagees 
of  crops  against  a  purchaser  from  the  mort- 
gagor, evidence  held  sufficient  to  establish  prima 
racie  nonpayment  of  the  mortgage. 

f  1.  8m  Chattel  MortgasM,  toL  »,  Cent.  Dig.  i 
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Appeal  from  Circtdt  Oonrt,  Marion  Comi- 
ty;  George  H.  Burnett,  Judge. 

Action  by  John  Hoefer  and  Casper  Zom, 
partners  as  Hoefer  &  Zorn,  against  T.  A. 
Llvesley  and  John  J.  Roberts,  partners  as  T. 
A.  I^iresley  &  Co.  From  a  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

This  is  an  action  to  recover  damages  for 
the  alleged  conversion  by  the  defendants  of 
52  bales  of  hops.  It  Is  averred  In  the  com- . 
plaint,  in  substance,  that  on  August  2,  1902, 
Stug  Boo  gave  plaintiffs  a  chattel  mortgage 
on  all  bis  Interest  In  23  acres  of  growing 
hops,  to  secure  the  payment  of  a  promissory 
note  of  even  date  therewith  for  $2,000,  with 
interest  at  6  per  cent,  per  annum,  due  10 
days  from  date;  that  the  mortgage  was  also 
given  "for  money  already  received  from  said 
plaintiffs,  Hoefer  &.  Zorn,  and  also  for  fur- 
ther advances  to  be  paid  at  hop-picking  time 
for  picking,  drying,  baling,  and  other  neces- 
sary expenses  connected  with  the  liarvesting 
of  the  same^';  that  the  hops  were  to  l>e  cul- 
tivated, picked,  cured,  and  baled  by  Sing  Boo, 
and  delivered  at  the  drybonse  on  the  prem- 
ises, in  good,  merchantable  order,  to  the 
plaintiffs,  who  were  to  hold  and  sell  them  as 
their  property  for  the  payment  of  the  note 
at  maturity;  that,  in  case  Sing  Boo  should 
attempt  to  sell  or  dispose  of  the  hops  without 
first  obtaining  the  written  consent  of  the 
plaintiffs,  it  should  be  lawful  for  them  to 
take  immediate  possession  thereof  and  sell 
the  same;  that  between  the  25tb  of  January 
and  the  10th  of  October,  1902,  plaintiffs  fur- 
nished and  paid  to  Sing  Boo,  in  money  and  . 
supplies,  $2,220.23,  on  account  of  the  debt 
secured  by  the  mortgage;  that  Sing  Boo  fail- 
ed and  neglected  to  pay  the  note  at  maturity, 
or  any  part  thereof,  except  the  sum  of  $974.- 
72  paid  on  October  10,  1902,  and  there  is  now 
due  and  owing  thereon  the  sum  of  $1,054.61 
and  interest;  that,  by  reason  of  the  failure 
of  Sing  Boo  to  pay  the  note  as  agreed  upon, 
the  plaintiffs  became,  and  are  now,  the  spe- 
cial owners  of  the  bops,  and  enUtied  to  the 
immediate  possession  thereof;  that,  after  the 
harvesting  and  bailing  of  the  bops,  S6  bales 
were  sold  by  Sing  Boo,  and  the  net  proceeds 
thereof,  after  deducting  tbe  advances  made 
by  the  plaintiffs  for  picking  and  other  bar- 
vesting  expenses,  were  credited  on  the  prom- 
issory note;  that  on  December  13,  1902,  the 
defendants  wrongfully  and  unlawfully  took 
possession  of  the  remainder  of  tbe  hops,  con- 
sisting of  52  bales,  of  the  aggregate  weight 
of  9,956  pounds,  and  of  the  reasonable  value 
of  $2,500,  and  unlawfully  and  wrongfully 
converted  tbe  same  to  their  use,  to  plain- 
tiffs' damage  in  the  sum  of  $1,300.  Defend- 
ants moved  to  make  the  complaint  more  def- 
inite and  certain,  by  requiring  tbe  plaintiffs 
to  allege  the  amount  advanced  by  them  to 
Sing  Boo  at  the  making  of  the  note,  the 
amounts  previously  received  by  him  from  the 
plaintiffs,  and  which  Is  alleged  to  have  been 
a  part  of  the  consideration  for  the  mortgage, 
the  dates  and  amounts  of  all  other  advances 
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made  since  the  execntlOD  of  the  mortgage, 
and  the  amount  received  by  Sing  Boo  for  the 
sale  of  the  56  bales  of  hoi>8  sold  by  blm  on 
the  10th  of  October,  and  also  the  Items  and 
particulars  of  the  alleged  advances  made 
by  plaintiffs  for  picking  and  other  harvest- 
ing expenses.  This  motion  was  overruled, 
but  the  plaintiSs  served  upon  the  defendants 
a  bin  of  particulars  showing  all  the  informa- 
tion sought  by  the  motion.  Thereafter  they 
answered,  admitting  the  making  of  the  note 
and  mortgage  by  Sing  Boo  to  plaintlfTs,  the 
conditions  of  the  mortgage  as  set  out  in  the 
complaint,  and  the  amount  of  money  advan- 
ced and  paid  by  plainUfls  to  Sing  Boo  on  ac- 
count of  the  debt  secured  by  the  mortgage, 
at  alleged,  but  denying  that  the  mortgage 
was  given  to  secure  any  greater  sum  than 
$627.22,  the  alleged  payment  upon  the  note 
by  Sing  Boo,  the  balance  alleged  to  be  due 
plaintiffs,  and  that  plaintiffs  are  entitled  to 
the  possession  of  the  hops,  or  that  defendants 
wrongfully  or  unlawfully  took  possession  of 
ttiem,  or  converted  them  to  their  own  use. 
For  further  iind  separate  defenses,  it  is  al- 
leged: (1)  That  the  only  consideration  for 
the  promissory  note  mentioned  in  the  com- 
plaint was  the  sum  of  1627.22,  and  that  the 
note  was  paid  In  full  by  the  proceeds  of  the 
62  bales  of  bops  sold  by  Sing  Boo.  (2)  That 
on  or  about  the  10th  of  December,  1902,  the 
plaintifl  surrendered  and  delivered  the  hops 
now  in  controversy  to  Sing  Boo,  and  author- 
ized him  to  sell  the  same  as  their  agent,  free 
from  the  mortgage  lien,  and  gave  him  author- 
ity to  deliver  the  hops  to  the  defendants,  as 
the  purchasers  thereof,  and  to  receive  the 
purchase  price;  that  on  or  about  the  6th  of 
December,  the  defendants.  In  good  faith,  and 
for  a  valuable  consideration,  contracted  to 
buy  the  hops  of  Sing  Boo,  and  the  hops  were 
delivered  to  them  on  the  15th  of  December, 
at  which  time  they  paid  Sing  Boo  the  agreed 
price  therefor.  (3)  That  the  plaintiffs  ought 
not  to  be  permitted  to  allege,  as  against  the 
defendants,  that  they  have  a  prior  lien  upon 
the  hops  by  virtue  of  their  chattel  mortgage, 
because  they  failed  and  neglected  to  take 
Immediate  possession  thereof  after  the  har- 
vesting, or  to  sell  the  same,  as  stipulated  and 
agreed  in  the  mortgage,  but,  on  the  contrary, 
allowed  the  hops  to  remain  in  the  possession 
of  Sing  Boo,  with  authority  to  sell,  long  after 
the  maturity  of  the  debt;  that  they  allowed 
and  permitted  Sing  Boo  to  sell  and  deliver 
the  hops  to  the  defendants  free  from  the 
mortgage  Hen,  and  consented  and  permitted 
blm  to  remove  them  from  the  plaintiffs'  farm, 
where  they  had  been  grown.  In  order  that 
he  might  deliver  them  to  the  defendants; 
that  Sing  Boo,  with  the  knowledge,  consent, 
and  authority  of  the  idalntlffs,  sold  and  de- 
livered the  hops  to  the  defendants,  and  that 
plaintiffs  failed  and  neglected  to  advise  the 
defendants  of  their  mortgage  lien,  but  con- 
sented and  allowed  the  sale  to  be  made;  and 
that  the  defendants,  relying  upon  the  pos- 
session of  the  hops  by  Sing  Boo,  and  that 


he  claimed  to  be  the  owner  thereof,  bought 
them  in  good  faith,  and  for  a  valuable  con- 
sideration, without  any  notice  or  knowledge 
of  the  plaintiffs'  mortgage,  except  such  as 
the  record  thereof  might  give.  A  motion  to 
strike  out  parts  of  the  first  separate  defense 
and  a  demurrer  to  the  third  were  sustained. 
The  plaintiffs  replied,  denying  the  material 
allegations  of  the  answer,  and  further  al- 
leging that  during  the  year  1902  Sing  Boo 
was  engaged  in  the  cultivation  and  raising 
of  a  crop  of  hops  on  their  farm;  that  on  or 
prior  to  the  8d  of  August  of  that  year  they 
had  advanced  to  him,  in  money  and  suppliea^ 
9627.22,  and  on  the  last-named  day  agreed 
to  advance  and  pay  to  him,  as  he  might  re- 
quire for  picking,  curing,  and  caring  for  the 
hops,  a  sum  which,  with  the  amount  already 
advanced,  would  make  $2,000;  that,  to  se- 
cure the  payment  of  the  amount  already  ad- 
vanced and  future  advances.  Sing  Boo  made; 
executed,  and  delivered  the  promissory  note 
and  mortgage  mentioned  in  the  complaint; 
that,  in  pursuance  of  such  agreement,  plain- 
tiff advanced  and  furnished  to  Sing  Boo,  in 
money  and  supplies,  between  the  25th  of 
January,  1902,  and  the  10th  of  October  of 
that  year,  the  sum  of  $2,220.82,  no  part  of 
which  had  been  repaid,  except  the  sum  of 
$220.32  advanced  over  and  above  the  sum 
of  $2,000,  and  the  sum  of  $974.72,  paia  on  the 
lOtb  of  October,  1902,  and  credited  on  the 
$2,000  note.  A  motion  to  strike  out  portions 
of  the  new  matter  in  the  reply,  because  "im- 
material. Irrelevant,  and  redundant,"  and  a 
demurrer  to  the  whole  thereof  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stltnte  a  reply  to  defendants'  answer,  were 
overruled,  and  the  cause  came  on  for  trial 
before  the  court  and  Jury. 

Mr.  Hoefer  was  called  by  plaintUfb  as  a 
witness,  and  produced  and  identified  the  chat- 
tel mortgage  and  note  referred  to  In  the 
complaint,  which  were  admitted  In  evidence 
without  objection.  The  bill  of  particulars 
furnished  by  the  plaintiers  to  the  defendants 
before  their  answer  was  filed  was  also  pro- 
duced, Identifled  by  the  witness,  and  admitted 
without  objection.  The  witness  testified  that 
of  the  hops  raised  on  the  plaintiffs'  farm  by 
Sing  Boo  in  the  year  1902,  he  was  entitled 
to  108  bales;  that,  of  this  amount,  56  bales 
were  contract  hops,  and  were  hauled  to  Ger- 
vals  and  sold  by  ISlng  Boo,  and  the  proceeds 
collected  by  the  plaintiffs,  $974.72  thereof 
credited  on  the  promissory  note  on  October 
10th,  and  the  remainder  applied  to  the  pay- 
ment of  the  amount  advanced  by  plaintiffs 
to  Sing  Boo,  over  and  above  the  $2,000  se- 
cured by  the  mortgage;  that  plaintiffs  never 
in  any  manner  consented  to  the  defendants' 
taking  the  62  bales  of  hops,  or  to  the  shipping 
thereof;  that  on  Sunday,  November  23d.  tite 
witness  gave  to  a  Chinaman,  to  be  delivered 
to  Mr.  Becker,  a  tenant  of  his,  an  order  as 
follows:  "Champoeg,  Nov.  24,  1902.  Mr.  a 
Becker,  You  will  haul  Sing  Boo  hopa  to  the 
Biver  Warehouse  and  diarge  to  ua^  52  bales. 
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[Signed]  Hoefer  &  Zorn;"  that  the  ware- 
house referred  to  in  the  order  belonged  to  the 
plaintiffs,  and  it  was  the  intention  that  the 
bops  should  remain  in  the  warehouse  ontil 
sold  with  the  plaintiffs'  knowledge;  that 
plaintiffs  never  authorized  the  Chinaman  or 
any  one  else  to  sell  the  hops.  Mr.  Roberts, 
one  of  the  defendants,  testified  that  he  con- 
tracted with  Sing  Boo  for  the  hops  in  contro- 
versy on  the  6th  of  December,  1902,  and  that 
they  were  received  by  the  defendants  on  the 
15th,  heiDg  shipped  by  river  boat;  that  de- 
fendants received  a  shipping  receipt  for  the 
bops  from  Slag  Boo,  which  they  exchanged 
with  the  Southern  Pacific  Company  for  a 
warehouse  receipt.  Charles  Becker,  a  wit- 
ness for  the  defendants,  testified  that  he 
was  a  tenant  of  the  plaintiffs;  that  he  re- 
ceived the  order  referred  to  by  the  witness 
Hoefer  from  a  Chinaman  who  worked  for 
Woh  Sing;  tliat  he  hauled  the  hops  to  the 
river,  as  requested,  and  put  them  in  the  ware- 
house; that  the  hops  were  loaded  on  the  boat 
on  the  same  day,  and  that  the  witness  was 
present  at  the  time;  that  plaintiffs  paid  him 
for  hauling  the  hops.  The  witness  was  then 
shown  the  shipping  receipt  issued  by  the 
steamboat  company  to  Sing  Boo  for  the  hops 
shipped  to  the  defendants,  and  was  then 
asked  if  he  got  the  receipt,  or  had  posses- 
sion of  it,  on  the  day  he  hauled  the  hops  to 
the  river,  but  objection  to  the  question  was 
sustained  on  the  ground  that  the  witness 
was  not  shown  to  have  any  autliDrity  from 
the  plaintiffs  to  ship  the  hops  or  take  a  re- 
ceipt therefor. 

This  is,  in  substance,  all  the  evidence  on 
the  hearing  material  to  any  question  present- 
ed on  the  appeal.  At  the  close  of  the  testi- 
mony both  parties  moved  for  a  directed  ver- 
dict. The  plaintiffs'  motion  was  sustained, 
and  the  defendants  appeaL 

W.  M.  Kaiser  and  W.  T.  Slater,  for  appel- 
lants.   George  G.  Bingham,  for  respondents. 

BEAN,  J.  (after  stating  the  facts).  1. 
There  was  no  error  in  sustaining  the  motion 
to  strike  out  parts  of  the  defendants'  first 
separate  answer,  and  in  sustaining  the  de- 
murrer to  the  third.  The  motion  was  direct- 
ed to  an  allegation  that  defendants  had  no 
Icnowledge  or  notice  of  plaintiffs'  mortgage 
at  the  time  they  bought  the  hops,  except  the 
constructive  notice  which  the  record  imput- 
ed to  them,  and  a  conclusion  of  law  that,  by 
reason  of  certain  facts  pleaded,  the  plaintiffs 
"waived  and  surrendered  their  alleged  claim 
of  the  mortgage  lien  upon  the  said  hops." 
The  mortgage  was  of  record,  and  the  record 
conclusively  imputed  notice  to  the  defendants 
of  its  contents,  and  of  plaintiffs'  rights  there- 
under. It  was  therefore  no  defense  that  at 
the  time  tliey  purchased  the  hops  they  did 
not  have  actual  notice  of  the  mortgage.  If 
the  plaintiffs  had,  by  their  acts  or  conduct, 
waived  their  rights  under  the  mortgage,  the 
waiver  came  from  the  facts  pleaded,  and  not 


from  the  conclusion  drawn  by  the  pleader 
therefrom.  It  is  alleged  that  plaintiffs  deliv- 
ered possession  of  the  hops  to  Slug  Boo,  and 
authorized  him  to  sell  them  to  the  defendants 
free  and  discharged  from  the  mortgage  lien, 
and  to  receive  the  purchase  price  thereof. 
This,  if  true,  constituted  a  complete  defense, 
and  there  could  be  no  injury  to  the  defend- 
ants in  striking  out  the  averment  that  they 
thereby  waived  and  surrendered  their  lien  as 
against  the  defendants.  Xor  were  defend- 
ants denied  the  right  to  give  any  competent 
evidence  on  the  trial  they  might  have,  sup- 
porting the  defense. 

The  third  defense  was  substantially  the 
same  as  the  second,  and  was  not  sufficient  to 
constitute  an  estoppel.  The  plaintiffs  were 
not  obliged,  in  order  to  preserve  their  lien, 
to  take  immediate  possession  of  the  hops  aft- 
er they  had  been  harvested  and  baled,  al- 
though they  had  the  right  to  do  so  under  the 
mortgage.  If  they  allowed  the  hops  to  re- 
main in  the  possession  of  the  mortgagor,  it 
would  not  evidence  an  Intention  to  release 
their  lien.  The  mortgage  was  of  record,  and 
they  could  safely  rely  upon  the  notice  convey- 
ed by  the  record.  In  order  to  estop  the  plain- 
tiffs by  any  act  of  Sing  Boo,  unless  he  was 
their  agent  for  the  sale  of  the  hops,  they 
must  have  had  knowledge  of  bis  purpose  and 
intention,  and  the  defendants  must  have  re- 
tied  thereon  in  ignorance  of  the  truth.  "Be- 
fore it  can  be  claimed."  said  Mr.  Justice 
Thayer  in  Page  &  Co.  v.  Smith,  13  Or.  410, 
10  Pac.  833,  "that  a  party  shall  not  be  permit- 
ted to  falsify  even  his  own  declaration,  act, 
or  omission,  it  must  be  shown  that  he  tiiere- 
by  intentionally  and  deliberately  led  the 
other  party  to  believe  a  particular  thing  true, 
and  to  act  upon  such  belief.  And  his  answer 
to  a  pleading  in  a  case  must  show  that  such 
was  the  fact"  The  defendants'  answer  falls 
far  short  of  this  requirement  There  is  no 
averment  that  the  plaintiffs,  by  their  acts  or 
conduct,  intentionally  and  deliberately  led  the 
defendants  to  believe  tliat  the  hops  belonged 
to  Sing  Boo,  or  that,  relying  thereon,  the  de- 
fendants were  misled  and  deceived.  The  al- 
legation is  that  the  plaintiffs  allowed  the 
hops  to  remain  in  the  possession  of  Sing  Boo 
with  authority  and  permission  to  sell  and  dis- 
pose of  them  free  from  the  lien  of  the  mort- 
gage, thus  setting  up  in  substance  the  same 
defense  as  the  one  already  pleaded. 

2.  The  new  matter  alleged  in  the  reply  is 
not  a  departure  frem  the  cause  of  action  set 
up  in  the  com[riaint  There  is  some  uncer- 
tainty in  the  complaint  as  to  wbetlier  the 
note,  for  the  security  of  which  the  chattel 
mortgage  was  given  by  Sing  Boo  to  the  plain- 
tiffs, was  intended  to  include  the  money  al- 
ready received  by  him  from  the  plaintiffs 
and  future  advances,  or  whether  such  money 
and  advances  were  to  be  in  addition  to  the 
note,  and  a  defense  is  sought  to  be  made  on 
this  ground.  The  reply,  In  answer  to  this 
defense,  and  in  support  of  the  complaint,  sets 
out  the  same  matter  more  in  detail.    It  is  not 
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repugnant  to,  nor  an  abandonment  of,  the 
cause  of  action  set  up  in  the  complaint.  It 
was  merely  designed  to  affirm  tlie  averments 
of  the  complaint  and  make  tliem  more  cer- 
tain, and  was  but  a  new  assignment  of  tbe 
cause  of  action  alleged,  and  therefore  not  a 
departure.  Mayes  t.  Stephens,  38  Or.  612,  63 
Pac.  700.  64  Pac.  319;  Crown  Cycle  Co.  v. 
Brown,  39  Or.  285,  64  Pac.  451;  Kieman  v. 
Kratz,  42  Or.  474.  69  Pac.  1027,  70  Pac.  506. 

3.  No  error  was  committed  in  sustaining 
the  objection  to  the  question  propounded  to 
the  witness  Becker  in  referring  to  his  posses- 
sion and  knowledge  of  tbe  shipping  receipt 
issued  by  the  steamboat  company  to  Sing 
Boo.  He  was  not  the  agent  of  the  plaintiffs 
for  tbe  purpose  of  selling  and  shipping  the 
hops,  or  doing  anything  with  them,  unless  It 
was  to  haul  them  to  the  plaintiffs'  warehouse. 
All  the  evidence  shows  is  that  the  plaintiffs 
authorized  and  requested  him  to  Iiaul  the 
hops  to  the  warehouse;  but  that  would  not 
make  him  their  agent  for  the  purpose  of 
shipping  them  and  taking  a  shipping  receipt 
therefor,  or  charge  the  plaintiffs  with  his 
knowledge  in  reference  thereto.  Nor  was 
there  any  evidence  upon  which  to  submit  to 
the  Jury  the  question  of  Sing  Boo's  authority 
to  sell  the  hops.  Tbe  plaintiff  Hoefer  tesU- 
fled  that  be  never  gave  Sing  Boo  or  any  other 
person  any  authority  to  sell  the  bops,  and 
this  evidence  stands  uncontradicted.  There 
Is  no  doubt  that  the  sale  of  a  chattel  by  the 
mortgagor  with  the  consent  of  the  mortgagee, 
and  with  tbe  intent  on  his  part  to  relinquish 
tbe  Hen,  would  convey  a  good  title  to  tbe  pur- 
chaser, free  from  tbe  lien.  2  Cobbey,  Chattel 
Mort.  !  637.  But  there  is  no  evidence  to 
bring  this  case  witliin  the  rule.  The  order  to 
Becker  was  nothing  more  than  the  consent 
of  tbe  plaintiffs  that  the  bops  might  be  re- 
moved to  their  warehouse,  and  there  stored 
until  sold  with  their  knowledge.  They  were 
not  to  be  removed  from  tbe  warehouse  with- 
out their  consent.  There  Is  no  evidence  of 
any  intent  on  tbe  part  of  the  plaintiffs  to  al- 
low tbe  bops  to  get  beyond  their  control,  or 
to  permit  the  sale  thereof;  and,  without 
some  such  evidence,  there  was  nothing  for 
the  Jury. 

It  is  argued  that,  because  the  bops  were 
in  the  possession  of  Sing  Boo  after  they  had 
been  hauled  by  Becker  to  tbe  river,  there  is 
a  presumption  that  the  mortgage  had  been 
paid;  but,  if  so,  it  was  overcome  by  the  tes- 
timony, which  shows  that  Sing  Boo  got  pos- 
session of  the  hops  from  plaintiffs'  ware- 
house and  shipped  them  without  plaintiffs' 
knowledge  or  consent. 

It  Is  also  argued  that  it  was  not  shown  by 
tbe  plaintiffs  that  the  note  and  mortgage  ex- 
ecuted by  Sing  Boo  to  them  had  not  been 
paid  and  settled  in  full.  Conceding  that  this 
was  an  issue  in  tbe  case,  and  that  the  burden 
was  upon  plaintiffs,  there  was  sufficient  pri- 
ma facie  evidence  of  that  fact  Tbe  note 
and  mortgage  were  produced  by  the  plain- 
tiffs, their  execution  proven,  and  they  were 


admitted  In  evidence.  In  addition,  tbe  bIB 
of  particulars  which  was  furnished  the  de- 
fendants, and  which  shows  in  detail  all  tbe 
transactions  between  the  plaintiffs  and  Sing 
Boo,  was  also  admitted  without  objection. 
It  purports  to  show  an  itemized  statement  of 
all  the  money  paid  and  advanced  by  tbe 
plaintiffs,  and  all  credits  and  payments  made 
by  Sing  Boo,  and  it  does  not  appear  that  ^>e- 
cial  attention  was  called  to  tbe  alleged  de- 
fect in  the  evidence  upon  the  question  of  tbe 
nonpayment  of  the  note  and  mortgage. 

The   Judgment  of  the  court   below   will 
therefore  be  affirmed. 


(-Id  Or.  £5) 
Ex  parte  STAGEY. 
(Supreme  Court  of  Oregon.     March  28,  1904.> 

HABELA.S  CORPUS  PROCEEDINGS— SCOPE  OF  IN- 
QUIRY—REMEDY TO  CORRECT  INFORMATIOK 
-JURISDICTION  OP  PERSON— PRESUMPTION 
ON  APPEAt.— CIRCUIT  COURTS-JURISDICTION 

OF  FELONIES. 

1.  On  a  writ  of  habeas  corpus  to  iiiquire  into 
the  imprisonment  of  one  convicted  of  a  crime, 
the  only  question  to  be  considered  is  whether 
or  not  the  judgment,  or  commitmrat  issued 
thereunder,  is  void. 

2.  Under  Const,  art  7,  {  9,  tbe  circuit  conrts 
of  Oregon  have  exclusive  origiuai  jurisdictioD 
of  all  felonies  committed  therein. 

3.  On  appeal  from  a  judgment  remanding  the 
prisoner  in  habeas  corpus  proceedings,  the  bill 
of  exceptions  did  not  disclose  that  be  interposed 
a  plea  of  not  guilty  to  the  information  nnder 
which  he  was  convicted.  Beld,  that  as  the  re- 
turn to  the  writ  is  traversable  in  this  state, 
uuder  B.  &  C.  Comp.  g  610,  if  such  plea  was 
not  entered  It  was  his  duty  to  show  such  fac^ 
and,  not  having  doue  ao^  it  will  be  presumed 
that  the  court  had  jurisdiction  of  his  person. 

4.  The  question  whether  the  facts  averred  in 
an  informatiou  render  it  vulnerable  to  a  de- 
murrer cannot  be  considered,  except  on  appeal; 
and,  if  any  error  was  committed  in  this  re- 
spect, the  judgment  is  only  voidable,  and  not 
void,  and,  this  being  so,  habeas  corpus  will  not 
lie  to  correct  it 

Appeal  from  Circnlt  Court,  Multnomah 
County;   Alfred  P.  Sears,  Jr.,  Judge. 

Habeas  corpus  to  inquire  into  tbe  cause 
of  the  Imprisonment  of  Bert  Stacey.  Die 
prisoner  was  remanded,  and  he  appeals.  Af- 
firmed. 

P.  C.  Dormltser,  for  appellant  A.  U. 
Crawford,  Atty.  Gen.,  for  the  State. 

MOORE,  C.  J.  This  Is  a  special  proceed- 
ing to  inquire  into  tbe  cause  of  tbe  Imprison- 
ment of  Bert  Stacey.  A  writ  of  habeas  cor- 
pus having  been  Issued  and  directed  to  W. 
A.  Storey,  as  sheriff  of  Multnomah  county, 
he,  as  a  return  thereto,  certified  that  Stacey 
had  been  convicted  In  the  circuit  court  of 
that  county  of  the  crime  of  robbery,  and, 
having  been  sentenced  to  imprisonment  in  the 
penitentiary  for  the  term  of  two  years,  was 
committed  to  bis  custody,  to  be  taken  to  tbe 
place  of  Incarceration;  setting  out  a  copy  of 
the  Judgment  in  pursuance  of  which  be  held 
the  prisoner,  whom  be  also  produced.    Tbe 

^  L  S«e  Habeas  Corpus,  vol.  2S,  C«at.  Dig.  i  S. 
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return  not  haTlng  been  controverted  in  any 
manner,  the  court  proceeded  to  examine  into 
tbe  facts  stated  therein,  and,  liaving  con- 
cluded tbat  tbe  restraint  was  legal,  remanded 
tbe  prisoner,  from  which  judgment  he  ap- 
peals. 

It  Is  contended  by  bis  counsel  that  the  In- 
formation under  which  be  was  convicted  is 
fatally  defective,  and,  this  being  so,  tbe  court 
erred  in  not  discharging  him  from  custody. 
The  bill  of  exceptions  does  not  contain  a  tran- 
script of  the  information,  but  respondent's 
brief  sets  out  what  purports  to  be  a  copy 
thereof,  as  follows:  "Bert  Stacey  Is  accused 
by  the  district  attorney  of  the  Fourth  Judi- 
cial District  of  the  state  of  Oregon,  for  the 
county  of  Multnomah,  by  this  information,  of 
the  crime  of  robbery,  committed  as  follows: 
Tbe  said  Bert  Stacey  on  the  24rth  day  of  De- 
cember, A.  D.  1002,  in  the  county  of  Mult- 
nomah and  state  of  Oregon,  then  and  there 
being,  did  then  and  there  unlawfully  and  fe- 
loniously take,  steal,  and  carry  away  a  cer- 
tain watch,  of  the  value  of  f  40,  of  the  person- 
al property  of  one  H.  F.  Copland,  from  the 
person  of  said  H.  F.  Copland,  and  agahist 
bis  will,  by  violence  to  his  person,  and  by 
assault  then  and  there  made  by  him,  the  said 
Bert  Stacey,  upon  the  said  H.  F.  Copland, 
and  by  putting  bim,  the  said  H.  F.  Copland, 
In  fear  of  some  immediate  injury  to  his  per- 
son, contrary  to  the  statutes  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Oregon."  This 
Information  is  based  on  a  violation  of  the 
following  provision  of  the  statute:  "If  any 
Iierson,  not  being  armed  with  a  dangerous 
weapon,  shall  by  force  and  violence,  or  by  as- 
sault, or  by  putting  In  fear  of  force  and  vio- 
lence or  assault,  rob,  steal,  or  take  from  the 
person  of  another  any  money  or  other  prop- 
erty which  may  be  the  subject  of  larceny, 
such  person,  upon  conviction  thereof,  shall 
be  punished  by  Imprisonment  in  the  peni- 
tentiary not  less  than  one  nor  more  than  five 
years."  B.  &  C.  Comp.  §  1769.  It  Is  argued 
by  appellant's  counsel  that  the  element  of 
force  prescribed  by  tbe  statute  is  omitted 
from  the  information,  which  charges  vio- 
lence and  fear  of  violence,  and,  as  the  accu- 
sation must  be  direct  and  certain,  as  it  re- 
gards the  particular  circumstances  of  the 
crime  charged,  when  they  are  necessary  to 
constitute  a  complete  crime  (B.  &  C.  Comp.  $ 
1306),  the  theft  of  the  watch  could  only  have 
been  accomplished  either  by  violence,  "or"  by 
fear  of  violence,  but  the  averment  that  It  was 
taken  by  violence  "and"  by  fear  of  violence 
contravenes  the  express  provision  of  the  stat- 
ute, and  that  the  particular  circumstances 
of  the  crime  charged  are  so  repugnant  as  to 
render  the  information  fatally  defective. 
Whether  the  point  insisted  upon  would  be 
Bufflcleut  on  appeal  to  reverse  the  judgment, 
it  is  not  necessary  to  inquire,  but  on  a  writ  of 
habeas  corpus  the  only  question'  to  be  con- 
sidered is  whether  or  not  the  judgment,  or 
the  commitment  issued  thereunder,  is  void. 


Ex  parte  Tice,  32  Or.  179,  49  Pac.  1038.  In 
Barton  v.  Saunders,  16  Or.  51,  16  Pac.  921, 
8  Am.  St  Rep.  261,  Mr.  Chief  Justice  Lord, 
discussing  this  subject,  says:  "Errors  or 
Irregularities  which  render  proceedings  vlola- 
ble,  merely,  the  writ  of  habeas  corpus  can- 
not reach,  but  only  such  defects  hi  substance 
as  render  the  process  or  judgment  absolute- 
ly void."  In  Ex  parte  Watklns,  3  Pet.  193,  7 
L.  Ed.  650,  Mr.  Chief  Justice  Marshall  says: 
"An  Imprisonment  under  a  judgment  cannot 
be  unlawful,  unless  tbat  judgment  be  an  ab- 
solute nullity;  and  it  is  not  a  nullity,  if  the 
court  has  general  jurisdiction  of  the  sub- 
ject, although  it  should  be  erroneous." 

The  circuit  courts  of  this  state  have  exclu- 
sive original  jurisdiction  of  all  felonies  com- 
mitted therein.  Const  art  7,  §  9;  State  v. 
Gardner,  33  Or.  151,  54  Pac.  809.  The  bill  of 
exceptions  does  not  disclose  that  Stacey  inter- 
posed a  plea  of  not  guilty  to  the  Information, 
but  as  the  return  to  a  writ  of  habeas  c<H:pus 
is  traversable  in  this  state  (B.  &  C.  Comp.  i 
640),  if  such  plea  was  not  entered  it  was  his 
duty  to  show  tbat  fact  aud,  not  having  done 
so,  it  will  be  presumed  that  the  court  had  ju- 
risdiction of  bis  person.  Ex  parte  Howe,  26 
Or.  181,  37  Pac.  636.  In  Ex  parte  Harlan,  1 
Okl.  48,  27  Pac.  920,  It  was  held  that  where 
the  trial  court  acquired  jurisdiction  of  the 
subject-matter  of  an  indictment  and  the  per- 
son of  the  accused,  the  judgment  of  tbe  court 
on  the  question  whether  the  Indictment  suf- 
ficiently charged  the  crime  of  perjury  can 
only  be  reviewed  on  appeal  or  writ  of  error, 
and  habeas  corpus  will  not  lie.  In  deciding 
the  case,  Mr.  Chief  Justice  Green,  speaking 
for  the  court,  says:  "As  the  trial  court  had 
jurisdiction  of  tbe  subject-matter  of  the  in- 
dictment and  of  the  i)er8on  of  tbe  peti- 
tioner. It  was  a  question  of  law  for  that  court 
to  determine  whether  or  not  the  facts  aver- 
red in  tbe  Indictment  constituted  the  crime 
of  perjury;  and,  If  the  trial  court  erred  in  its 
judgment  upon  tbat  question,  such  error  can 
only  be  corrected  by  appeal,  or  writ  of  error, 
In  tbls  court  and  not  by  writ  of  habeas  cor- 
pus." 

The  question'  whether  the  facts  averred  in 
the  information  render  it  vulnerable  to  a 
demurrer  cannot  be  considered  except  on  ap- 
peal, and,  if  any  error  was  committed  in  this 
respect,  tbe  judgment  was  only  voidable,  and 
not  void,  and,  this  being  so,  habeas  corpus 
will  not  lie  to  correct  it  It  follows  that  the 
judgment  must  be  affirmed^  and  It  Is  so  or- 
dered. 


(44  Or.  511) 

BRETT  V.  WARNICK  et  a1. 
(Supreme  Court  of  Oregon.     March  28,  1904.) 

BENEFIT  INSURANCES-ASSIGNMENT— VALIDITY 
—SUBSTITUTION  OF  BENEFICIARIES— NECES- 
SITY—ENFORCEMENT  IN  ESJUITY— WAGERING 
CONTRACT— QUESTIO.N  OF  FACT  FOR  COURT— 
INSURABLE  INTEREST. 

1.  A  complaint  songbt  specific  performance  of 
an  alleged  agreement  by  beneficiaries  named  in  a 
benefit  certificate  to  surrender  the  same  to  plain- 
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tiff  on  the  payment  by  him  of  the  dues  and  as- 
sessments which  they  had  paid  uuder  an  agree- 
ment by  them  with  the  assured,  plaintiff  having 
fulfilled,  as  he  claimed,  the  other  conditions  of 
his  agreement  in  providing  a  home  for  assured 
and  paying  the  dues  and  assessments  since  form- 
ing the  compact,  and  at  the  same  time  to  pre- 
vent the  beneficial  association  from  paying  the 
fund  to  the  beneficiaries,  and  to  require  pay- 
ment to  plaintiff.  Helct,  that  the  remedy  in 
equity  adopted  by  plaintiff  alone  adequately  af- 
forded the  relief  sought,  as  a  judgment  in  an 
action  at  law  against  the  beneficiaries  might 
prove  anavailing  if  they  were  found  iasolveut. 

2.  The  lack  of  actual  substitution  as  benefi- 
ciary in  a  benefit  certificate  pursuant  to  the 
constitution  and  by-laws  of  a  beneficial  asso- 
ciation does  not  affect  an  agreement  by  which 
a  person  not  named  therein  is  to  receive  the 
insurance,  and  deprive  him  of  his  equity  to 
claim  the  same  as  agaiust  the  beneficiaries 
named  therein,  the  association  not  insisting  on 
it,  and  paying  the  fund  into  court  to  be  award- 
ed to  the  contestant  entitled  thereto. 

3.  A  member  of  a  beneficial  association,  with 
the  consent  of  beneficiaries  named  in  his  cer- 
tificate, who  have  acquired  a  vital  interest 
therein  by  the  payment  of  dues  and  assess- 
ments, can  contract  with  a  third  person,  where- 
by the  latter  may  obtain  a  vested  interest  in 
the  fund  designated  in  the  certificate,  provided 
the  contract  is  not  contrary  to  public  policy. 

4.  Though  a  cousin  of  a  member  of  a  benefi- 
cial association  has  not  a  sufilcient  blood  rela- 
tionship to  give  him  an  insurable  interest  in  the 
member's  life,  he  may  enter  into  an  agreement 
with  him,  the  beneficiaries  consenting,  and  the 
rules  of  the  order  not  inhibiting  it,  for  an  as- 
signment of  the  certificate  as  security  for  any 
advance  made  on  the  faith  of  such  agreement; 
and.  if  the  transaction  is  conceived  in  good 
faith,  and  not  with  a  view  to  avoid  the  inhibi- 
tion of  the  law  against  wagering  contracts,  the 
agreement  will  give  him  the  entire  interest  in 
the  certificate,  when  such  is  the  intention  of 
the  parties. 

5.  It  is  a  question  of  fact  for  the  court  to  de- 
termine whether  an  agreement  sought  to  be 
enforced  in  equity,  by  which  the  interest  in  a 
benefit  certificate  is  to  belong  to  a  person  not 
having  an  insurable  interest  in  the  life  of  the 
assured,  falls  under  the  ban  of  the  law  as  a 
wagering  contract,  and  therefore  entitles  him 
to  recover  only  his  outlay  made  in  pursuance 
thereof,  or  whether  it  is  entered  into  in  good 
morals,  and  in  consequence  entitles  him  to  re- 
cover the  entire  proceeds. 

Appeal  from  Circuit  Covirt,  Mutnomah 
Coiuty;  John  B.  Cleland,  Judge. 

Action  by  George  R.  Brett  against  Robert 
Z.  and  John  W.  Wamlck  and  the  Grand 
Ix>dge  of  the  Ancient  Order  of  United  Work- 
men of  Oregon  to  compel  the  delivery  to 
plaintiff  of  a  benefit  certificate  by  the  defend- 
ants Warnlck,  and  to  recover  of  the  defend- 
ant lodge  the  sum  named  therein.  On  pay- 
ment of  the  money  into  court,  the  latter  was 
discharged,  and  from  a  decree  on  the  plead- 
ings dismissing  the  complaint  as  to  the  other 
defendants,  plaintiff  appeals.    Reversed. 

In  1880  the  Grand  Lodge  of  the  Ancient  Or- 
der of  United  Workmen  of  Oregon  Issued  to 
J.  F.  Warnick  a  certificate  entitling  him  to 
participate  In  the  beneficiary  fund  of  the  or- 
der to  the  amount  of  $2,000,  payable  at  his 
death  to  his  wife.  On  May  10,  1898,  his  wife 
having  died  prior  thereto,  Warnick  procured 
the  Issuance  of  a  new  certificate,  substituting 
the  defendants  R.  Z.  Warnick  and  J.  W.  War- 
nick, his  brothers,  as  the  beneficiaries.  Plain- 


tiff alleges  that  the  substitution  was   pro- 
cured on  the  part  of  J.  F.  Wamlck,  In  consid- 
eration that  the  beneficiaries  would  thence- 
forth pay  the  dues  and  assessments  accrtiing 
to  the  order,  and  would  provide  him  witta  a 
home  during  the  remainder  of  his  life:  OMt 
the  beneficiaries  accordingly  paid  audi  doe* 
and  assessments,  and  provided  him  with  a 
home  until  October,  1900,  when  it  was  mu- 
tually agreed  by  and  between  the  plaintiff, 
the  assured,  and  the  beneficiaries  that  the 
plaintiff,  who  was  a  cousin  of  the  WamidES, 
should  henceforth  provide  the  assured  -with 
a  home,  pay  his  dues  and  assessments  to  the 
order,  and  at  his  death  pay  his  funeral  ex- 
penses, and,  when  convenient  for  tiim  to  do 
so,  repay  to  the  beneficiaries  the  amount  ot 
dues  and  assessments  which  they  had  pre- 
viously paid  to  the  order,  being  the  sum  of 
?90;  and  that  in  consideration  thereof  and 
upon  repayment  of  said  sum  the  defendants 
Wamlck  should  deliver  to  plaintiff  the  bene- 
ficiary certificate,  and  relinquish  to  bizn  all 
their  right  and  title  thereto,  and  all  benefits 
to  be  derived   therefrom.     Plaintiff  furthw 
alleges  that  In  pursuance  of  said  agreement 
he  brought  the  assured  to  his  home,  cared 
and  provided  for  him,  and  paid  all  bis  dues 
and  assessments  to  the  order  until  bis  death. 
which  occurred  April  13,  1903,  and  thereafter 
paid  his  funeral  expenses;  that  prior  to  April 
7,  1903,  plaintiff  paid  to  the  defendants  War- 
nick ?50,  and  on  that  date  tendered  to  them 
the  balance  due,  being  $40,  on  condition  that 
they  surrender  to  him  the  said  beneficiary 
certificate,  which  they  refused  to  do,  and  that 
they  now  daim  that  the  sum  named  In  the 
certificate  is  due  from  the  order  to  them. 
Proof  of  death  is  shown,  and  a  decree  is 
prayed,  requiring  defendants  Wamlck  to  de- 
liver the  certificate  to  plaintiff,  and  that  he 
recover  from  the  order  the  sum  named  th«^- 
in.    The  answer  puts  In  issue  the  all^atlons 
of  the  complaint  touching  the  payment  of  the 
dues   and   assessments   by    the   defendants 
Warnick  subsequent  to  their  substitution  as 
beneficiaries  and  prior  to  October,  1900,  the 
agreement  between  plaintiff  and  the  War- 
nicks,  and  the  performance  thereof  on  tlie 
part  of  the  plaintiff,  and  further  alleges  tlie 
conditions  upon  which  the  change  of  benefi- 
ciaries could  be  had  under  the  constitution 
and  by-laws  of  the  order;  that  the  assured 
never  at  any  time  since  the  date  of  the  cer- 
tificate in  question  changed  the  beneficiaries; 
that  due  proof  of  the  death  of  the  asstired 
was  made,  and  that  the  claim  under  the  cet^ 
tlficate  was'  duly  audited  to  the  defendants 
Wamlck,  jwiyable  $1,000  to  each,  and  that 
the  grand  lodge  had  no  notice  of  the  claim  of 
plaintiff  until  after  the  death  of  the  assured, 
or  until  after  the  date  of  the  filing  of  the 
death  report.    The  defendant  order  answered 
that  It  had  no  beneficial  Interest  in  the  fund, 
paid  the  same  into  court,  and  asked  a  dis- 
charge, and  was,  by  order  of  the  court,  ac- 
cordingly   released.     The   contention    being 
thus  left  to  proceed  between  the  plaintiff  and 
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the  defendants  Warnlck,  the  latter  moved  for 
a  decree  upon  the  pleadings  dismissing  the 
complaint  at  the  cost  of  tbe  plalntitt,  'which 
motion  was  allowed,  and  a  decree  given  and 
rendered  accordingly,  from  which  plaintiff 
appeals. 

Danson  &  Huneke  and  J.  R.  Stoddard,  for 
appellant    Wm.  Held,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
Two  questions  are  presented:  (1)  Whether 
the  complaint  states  a  cause  entitling  plain- 
tiffs to  equitable  relief,  and  (2)  whether  the 
agreement  relied  upon  for  recovery  Is  subject 
to  the  objection  that  it  is  essentially  a  wager- 
ing contract,  and  therefore  void,  as  In  con- 
travention of  public  policy. 

As  to  the  first,  we  are  clear  that  the  real 
purpose  of  the  complaint  is  to  require  a  spe- 
cific performance  of  the  alleged  agreement 
to  surrender  the  certificate  upon  the  com- 
pleted payment  by  Brett  to  the  defendants 
Wamick  of  the  sum  of  $90,  which  It  is 
averred  that  they  had  formerly  paid  of  the 
dues  and  assessments  under  an  agreement 
by  them  with  the  assured,  Brett  having  ful- 
filled, as  be  claims,  the  other  conditions  of 
his  agreement  In  providing  a  home  for  the 
assured  and  paying  his  dues  and  assessments 
since  forming  the  compact,  and  at  the  same 
time  to  prevent  the  order  from  paying  the 
fund  over  to  the  defendants  Warnick  and  to 
require  its  payment  to  the  plaintiff.  The  re- 
lief is  such  that  equity  alone  can  adequately 
grant.  An  action  against  the  defendants 
Wamick  could  not  have  met  the  purpose,  as 
they  had  not  as  yet  received  the  fund,  and  a 
Judgment  against  them  might  prove  unavail- 
ing If  they  were  found  to  be  Insolvent;  so  that 
the  remedy  at  law  cannot  be  considered  as 
adequate  as  the  one  adopted  for  equitable  re- 
lief. The  complaint  is  therefore  not  objec- 
tionable on  the  groimd  that  It  discloses  a 
want  of  equity.  Nor  does  the  lack  of  the 
actual  substitution  of  plaintiff  as  beneficiary 
In  the  certificate  in  the  stead  of  the  defend- 
ants Warnick  In  the  manner  provided  in  the 
constitution  and  by-laws  of  the  order  for 
making  such  a  change  affect  the  agreement, 
and  deprive  the  plaintiff  of  his  equity,  seeing 
that  the  company  does  not  Insist  upon  It,  and 
has  paid  the  fund  into  court  to  be  awarded 
to  the  contestant  entitled  to  It  In  the  contro- 
versy, which  is  now  wholly  between  the 
plaintiff  and  the  defendants  Wamick.  Penn- 
sylvania Railroad  Company  v.  Wolfe,  208  Pa. 
26J»,-  62  Atl.  247;  Swedish  Christian  Mission 
Soc.  of  Minneapolis  v.  Lawrence  (Minn.)  81 
N.  W.  75C;  Benard  v.  Grand  Lodge  A.  O.  U. 
W.,  13  S.  D.  132,  82  N.  W.  404.  It  has  .been 
held  that,  where  a  person  becomes  a  member 
of  a  mutual  benefit  association,  under  an 
agreement  with  the  beneficiary  named  in  the 
certificate  that  he,  the  beneficiary,  shall  pay 
all  the  assessments,  and  they  are  so  paid  ac- 
cordingly, the  beneficiary  thus  acquires  a 
vested  Interest  In  the  certificate,  so  that  the 


member  cannot  afterward  make  another  des- 
ignation without  the  consent  of  the  benefi- 
ciary. Maynard  v.  Vanderwerker  (Sup.)  24 
N.  Y.  Supp.  932.  This  case,  it  should  be 
noted,  was  reversed  on  appeal.  The  error, 
however,  related  solely  to  a  question  of  fact, 
leaving  the  principle  here  announced  unaf- 
fected. Id.,  76  Hun,  25,  27  N.  Y.  Supp.  714. 
So,  If  a  member  by  valid  contract  assumes 
to  dispose  of  his  interest  In  the  beneficial 
fund  of  the  order,  virtually  the  proceeds  of 
the  certificate  of  Insurance,  and  agrees  not 
to  change  the  beneficiary,  in  consideration  of 
the  payment  by  the  beneficiary  of  all  dues 
and  assessments  against  such  member,  if  not 
In  conflict  with  the  lawful  conditions  upon 
which  the  order  grants  the  Insurance,  it  is 
effectual  as  against  the  subsequent  attempt 
of  the  member  to  annul  It.  Clarke  v.  Police, 
etc.,  Ins.  Board,  123  Cal.  24,  55  Pac.  576.  The 
doctrine  appeals  to  us  as  reasonable  and 
sound,  and,  being  so  regarded,  there  is  noth- 
ing to  hinder  the  member,  with  the  assent  of 
the  beneficiary,  from  contracting  with  a  third 
party,  whereby  the  latter  may  obtain  a  vest- 
ed interest  In  the  fund  designated  in  the.  cer- 
tificate, provided  that  the  contract  is  not 
such  as  the  law  will  not  recognize  because 
contrary  to  public  policy.  Such  is  the  condi- 
tion here,  as  shown  by  the  allegations  of  the 
complaint  Brett's  contract  or  agreement  Is 
not  only  with  the  member,  but  the  beneficia- 
ries designated  In  the  certificate,  or  policy.  It 
may  be  termed;  and,  If  his  allegations  are 
true  that  he  has  acquired  at  least  a  substan- 
tial Interest  in  the  fund,  if  the  agreement  Is 
otherwise  lawful,  his  remedy  In  equity  Is 
clear.  This  result  does  not  impinge  upon  the 
doctrine  announced  In  the  case  of  Independ- 
ent Foresters  v.  Keliher,  36  Or.  501.  59  Pac. 
324,  1109,  eO  Pac.  563,  78  Am.  St  Rep.  785. 
The  question  there  presented  was  whether  a 
change  in  the  beneficiary  had  been  accom- 
plished aside  from  any  contract  or  agreement 
between  the  parties,  and  depended  upon 
whether  there  had  been  a  substantial  observ- 
ance of  the  regulations  in  the  constitution 
and  by-laws  of  the  order  relative  to  the  sub- 
ject 

With  relation  to  the  second  question  pre- 
sented, the  defendants  urge  that  Brett  was 
without  an  insurable  interest  In  the  life  of 
deceased,  and  hence  that  the  alleged  agree- 
ment was  unlawful,  as  being  contrary  to 
public  policy.  It  is  beyond  cavil  that  a  per- 
son may  take  out  a  policy  of  Insurance  on 
his  own  life,  and  make  it  payable  to  whom- 
soever he  pleases,  be  being  the  moving  spirit, 
and  assuming  the  responsibility  of  meeting 
the  premiums  or  assessments.  It  would  seem 
to  follow  logically  from  this  that  he  might 
also,  having  effected  a  valid  insurance  upon 
his  life,  dispose  of  the  policy,  or  assign  it 
to  whomsoever  he  desires,  if  the  transaction 
is  contrived  in  good  morals,  and  not  as  a 
shift  or  cover  for  illegitimate  purposes.  But 
before  one  can  be  permitted  to  take  out  a 
policy  of  insurance  upon  the  life  of  another 
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for  the  former's  benefit  be  must  have  an  in- 
surable interest  in  the  life  of  tbe  latter.  If 
he  has  not  such  an  interest,  and  procures  the 
policy  notwithstanding,  the  law  denominates 
it  a  "wagering  contract,"  and,  being  in  con- 
travention of  public  policy,  the  holder  will 
not  be  permitted  to  profit  by  his  investment 
"To  have  an  insurable  interest  in  the  life 
of  another,"  says  Mr.  May  in  his  valuable 
work  on  Insurance^  '"one  must  be  a  creditor 
or  surety,  or  be  so  related  by  ties  of  blood 
or  marriage  as  to  have  reasonable  anticipa- 
tion of  advantagre  from  his  life."  1  May, 
Ins.  (3d  Eld.)  { 102a.  Speaking  upon  tbe  same 
subject,  in  Wamock  v.  Davis,  104  U.  8.  775, 
779,  2(t  L.  Ed.  924,  Mr.  Justice  Field  says 
with  more  elaboration:  "It  is  not  easy  to  de- 
fine with  precision  what  will  in  all  cases  con- 
stitute an  insurable  interest,  so  as  to  take 
the  contract  out  of  the  class  of  wager  poli- 
cies. It  may  be  stated  generally,  however, 
to  be  such  an  interest,  arising  from  the  re- 
lations of  the  party  obtaining  the  insurance, 
either  as  creditor  of  or  surety  for  the  assur- 
ed, or  from  the  ties  of  blood  or  marriage  to 
bim,  as  will  justify  a  reasonable  expectation 
of  advantage  or  benefit  from  the  continuance 
of  his  life.  It  Is  not  necessary  that  the  ex- 
pectation of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation,  for 
a  parent  has  an  insurable  interest  in  the  life 
of  bis  child,  and  a  child  in  the  life  of  his 
parent,  a  husband  in  the  life  of  bis  wife,  and 
a  wife  in  tbe  life  of  her  husband.  Tbe  nat- 
ural affection  in  cases  of  this  kind  is  consid- 
ered as  more  powerful— as  operating  more  effi- 
caciously—to  protect  the  life  of  the  insured 
tlian  any  other  consideration.  But  in  all  cas- 
es there  must  be  a  reasonable  ground,  foimd- 
ed  upon  the  relations  of  the  parties  to  each 
other,  either  pecuniary  or  of  blood  or  affinity, 
to  expect  some  benefit  or  advantage  from 
the  continuance  of  the  life  of  the  assured; 
otherwise  the  contract  is  a  mere  wager,  by 
which  the  party  taking  the  policy  Is  directly 
Interested  In  tbe  early  death  of  the  assured. 
Such  policies  have  a  tendency  to  create  a  de- 
sire for  the  event.  They  are,  therefore,  in- 
dependently of  any  statute  on  the  subject, 
condemned,  as  being  against  public  policy." 
See,  also.  Conn.  Mut.  Life  Ins.  Co.  v.  Schaef- 
er,  04  U.  S.  457,  24  L.  Ed.  251;  Loomis, 
Adm'r,  v.  Eagle  Life  &  Health  Insurance  Co., 
6  Gray,  396.  The  rule  seems  to  be  stated 
generally  by  a  line  of  autboritles  that  all 
the  objections  against  taking  out  a  policy 
of  insurance  upon  the  life  of  another,  with- 
out an  insurable  interest  in  such  a  life,  exist 
with  equal  force  and  potency  against  the 
holding  of  such  a  policy  by  mere  purchase 
and  assignment  to  another.  Wamock  v.  Da- 
vis, supra;  Tbe  Franklin  Life  Insurance  Co. 
V.  Hazzard,  41  Ind.  116,  13  Am.  Rep.  318; 
Kessler  v.  Kuhiis  (Ind.  App.)  27  N.  E.  880. 
In  tbe  latter  case  are  collated  all  the  prin- 
cipal authorities  supirarting  the  doctrine.  Un- 
doubtedly, If  the  policy  was  procured  in  the 
first  instance  by  one  without  an  insurable 


interest,  its  assignment  to  another  without 
such  an  interest  could  not  help  tlie  matter, 
as  both  transactions  would  be  alike  tainted 
with  illegality.  But  where  the  policy  is  pro- 
cured by  one  upon  his  own  life,  or  by  one 
upon  the  life  of  another  in  which  he  has  an 
insurable  interest,  and  therefore  perfectly 
legitimate  In  its  mlgin,  another  line  of  au- 
thorities holds  that  it  may  be  assigned  to 
one  without  such  an  interest,  subject  to  ttie 
condition  and  restriction  that  it  is  not  made 
as  a  cloak  or  cover  for  wagering  purposes, 
or  for  mere  speculation  upon  the  life  of  the 
person  upon  whom  the  policy  tias  l>een  Is- 
sued. It  is  easy  to  see  how  a  contract,  ap- 
parently valid  in  its  Inception,  might  be  ren- 
dered invalid  when  coupled  with  a  contract 
of  assignment,  where  tbe  purpose  is  event- 
ually to  procure  a  policy  upon  the  life  of  an- 
other in  whom  there  exists  no  insurable  in- 
terest For  Instance,  a  husband  may  take 
out  a  policy  upon  the  life  of  his  wife,  in 
which,  by  all  the  authorities,  be  lias  an  insur- 
able interest.  If  now  the  policy  be  at  once 
assigned  to  a  third  person  without  an  insur- 
able interest  In  the  wife's  life,  on  condition 
merely  that  he  pay  tbe  premium,  nothing 
more,  with  a  view  to  his  obtaining  the  insur- 
ance at  the  death  of  tbe  wife,  the  transac- 
tion would  be  indicative  of  an  intendment  to 
effect  insurance  contrary  to  public  policy.  It 
would  be  tantamount  to  procuring  insurance 
indirectly  which  the  law  will  not  tolerate  to  be 
done  directly,  and  the  evil  would  be  tbe  same. 
A  like  inference  would  also  be  deducible 
whore  tbe  consideration  or  insurable  interest 
to  support  the  assignment  was  merely  nom- 
inal. It  would  be  apparent  that  the  transac- 
tion was  Intended  as  a  cover  only  to  conceal 
the  real  device— that  is,  to  secure  insurance 
upon  the  life  of  another  without  having  at  tlie 
time  an  insurable  interest  in  such  life— which 
is  the  vice  that  tbe  law  will  not  tolerate. 
It  does  not  necessarily  follow,  however,  tliat, 
where  a  policy  is  taken  out  upon  one's  life 
for  the  benefit  of  another,  and  is  assigned 
to  a  third  party,  who  pays  tbe  premium,  it 
stamps  the  transaction  as  a  wagering  device, 
but  it  depends  upon  the  good  faith  of  tbe 
transaction;  that  is,  whether  tbe  policy  was 
in  fact  Intended  to  be  what  it  purports  to  be, 
or  whether  the  form  was  adopted  as  a  cover 
for  a  mere  wager.  Bliss,  I4f e  Ins.  (2d  Ed.) 
J, 26.  "The  rule,"  says  Mr.  Justice  Eiirl  in 
Olmsted  v.  Keyes,  85  N.'  Y.  593,  600,  "as 
gathered  from  these  authorities,  is  that  where 
one  takes  out  a  policy  upon  his  own  life  as 
an  honest  and  bona  fide  transaction,  and  the 
amount  insured  is  made  payable  to  a  person 
having  no  interest  In  the  life,  or  where  such 
a  policy  is  assigned  to  one  having  no  interest 
in  the  life,  the  beneficiary  in  the  one  case 
and  the  assignee  in  the  other  may  hold  and 
enforce  the  policy  if  it  was  valid  in  its  in- 
ception, and  tbe  policy  was  not  procured  or 
the  assignment  made  as  a  contrivance  to 
circumvent  the  law  against  betting,  gaming, 
and  wageriug  policies.    It  follows,  therefore. 
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that  one  may,  with  the  consult  of  the  Insurer, 
deal  with  a  valid  life  policy  as  he  could  with 
any  other  chose  in  action,  selling  it,  assigning 
It  disposing  of  It,  and  bequeathing  it  by  will, 
and  it  has  been  well  said  that,  if  he  could 
not  do  this,  life  policies  would  be  deprived 
of  a  large  share  of  their  utility  and  value." 
There  is  abundant  authority  for  holding  that 
a  life  policy  valid  In  its  inception  may  be 
assigned  to  one  not  having  an  insurable  in- 
terest in  the  life  of  the  assured  when  not 
used  as  a  cloak  for  a  wager  or  mere  specu- 
lation in  the  life  of  another.  The  exigencies 
attending  such  a  transaction  are  strongly  set 
forth  in  Murphy  t.  Red,  64  Miss.  614,  618^ 
1  South.  761,  60  Am.  Rep.  68,  where  the  court 
say:  "A  man  may  have  the  best  of  reasons 
for  wishing  to  dispose  of  the  policy  on  bis 
life.  The  exigencies  of  business  or  absolute 
necessity  may  require  him  to  do  so.  He  may 
have  paid  large  sums  in  premiums  and  after- 
ward become  unable  to  'pay  more,  and,  if  he 
Is  not  allowed  to  sell  or  assign  on  the  best 
terms  he  can  make,  the  policy  may  be  lapsed 
and  lost  To  impair  the  value  and  utilily  of 
bis  policy,  or  require  him  to  lose  it  on  the 
ground  that  if  he  were  to  sell  or  assign  it 
the  assignee  or  purchaser  would  have  a  mo- 
tive to  kill  him,  or  that  any  sale  or  assign- 
ment he  might  be  able  to  effect  with  one  who 
had  no  Insurable  Interest  In  his  life  would 
be  tainted  with  the  vice  of  gambling,  is,  as 
matter  of  law,  extremely  fanciful  and  unsat- 
isfactory." Such,  also,  is  the  reasoning  In 
Burslnger  ▼.  The  Bank  of  Watertown,  67 
Wis.  79,  80  N.  W.  290,  58  Am.  Rep.  848.  See, 
also,  Martin  v.  Stubbings,  126  IlL  887,  18 
N.  E.  667,  9  Am.  St  Rep.  620;  Stevens, 
Adm'r,  v.  Warren,  Adm'z,  101  Mass.  564; 
Mutual  Life  Insurance  Ca  v.  Allen,  188  Mass. 
24,  62  Am.  Rep.  245:  RitUer  t.  Smith, 
Adm'z.  70  Md.  261,  16  Atl.  890,  2  L.  R.  A. 
844;  and  a  comparatively  recent  case  from 
Indiana  (Nye  v.  Grand  Lodge  A.  O.  U.  W. 
[Ind.  An).]  86  N.  EX  429),  ably  and  eshaust- 
Ively  considered;  where  the  learned  jurist  an- 
nouncing the  opinion  dltTerentiates  the  War- 
nock,  Hazzard,  and  Kessler  Cases.  The  rea- 
soning of  this  line  of  authorities  Impresses 
hb  as  cogent  and  sound,  and  we  feel  free  to 
adopt  the  doctrine  thus  announced  as  more 
■alutary,  and  better  calculated  to  serve  the 
ends  of  Justice,  than  that  which  seems  to 
bare  been  promulgated  by  the  authorities 
herein  first  alluded  to,  if  there  Is  any  real  dis- 
tinction when  the  cases  are  properly  consid- 
ered with  reference  to  the  facts  that  control 
them.  Now,  to  apply  the  doctrine  to  the  case 
In  hand.  Brett  was  a  cousin  of  the  assured, 
which  was  not  s  sufficient  blood  relationsbip 
to  give  him  an  insurable  interest  in  the  life 
of  the  latter.  It  was  legitimate  for  him  to 
take  an  assignment  of  the  policy,  the  rules 
of  the  order  not  Inhibiting  it  for  security  for 
any  advance  made  on  the  faith  of  it  (Oil- 
mnn  v.  Curtis,  66  Cal.  110,  4  Pac.  1094;  In- 
surance Co.  V.  O'Brien,  92  Mich.  584,  52  N. 
W.  1012),  and,  if  the  transaction  was  con- 
celved  in  good  faith,  and  not  with  a  view 


to  avoiding  the  inhlbitloo  of  tiie  law  against 
wagering  contracts,  the  alleged  agreement  for 
the  assignment  of  the  policy  by  the  assured, 
the  beneficiaries  consenting,  would  be  valid 
to  carry  the  entire  Interest  in  the  policy  to 
Brett  But  If  not  so  contrived,  it  would, 
at  any  rate^  be  sufficient  for  Brett's  reim- 
bursement for  all  outlays  made  upon  the  faith 
of  It,  such  as  a  reasonable  expenditure  for 
bringing  the  assured  to  his  home  at  Spokane, 
providing  lilm  with  a  home,  and  the  payment- 
of  the  dues,  assessments,  and  funeral  char- 
ges, and  the  defendants  Wamick  would  be 
entitled  to  the  balance.  The  complaint  is 
sufDclent  In  either  view,  and  It  Is  a  question 
of  fact  for  the  court  to  determine  whether 
the  alleged  agreement  falls  under  the  ban 
of  the  law  as  a  wagering  contract  and  there- 
fore entitling  Brett  to  recover  only  his  out- 
lay made  in  pursuance  thereof,  or  whether 
the  agreement  was  entered  into  in  good  mor- 
als, and  In  consequence  he  should  recover 
the  entire  proceeds  of  the  policy. 

The  decree  of  the  trial  court  will  be  revers- 
ed, and  the  cause  remanded  for  such  other 
proceedings  as  may  seem  meet  not  inconslst 
ent  with  this  opinion. 


(44  Or.  S25) 
KEENB  V.  SMITH  et  al. 
(Supreme  Com-t  of  Oregon.    March  28,  1904.) 

OAKNISHUKNT— STATB     OPFICERS-BTATUTBB— 
HEPBAL— EFFECT. 

1.  No  statute  haviDg  been  enacted  to  author- 
ize suits  against  the  state  under  the  authority 
conferred  by  Const,  art.  4,  S  24,  a  gamisbment 
proceeding  was  not  maintaiuable  agauist  the  ° 
Secretary  of  State  to  attach  funds  in  his  hands, 
as  a  state  officer,  alleged  to  be  due  to  plaintiff's 
debtor. 

2.  The  fact  that  a  bill  passed  by  the  SUte 
Legislature  in  1903,  making  state  officers  liable 
to  answer  in  garnishment  proceedings,  was 
vetoed  by  the  Governor,  after  which  B.  &  C. 
Comp.  {  259,  proTiding  that  no  state  or  other 
public  officer  shall  be  liable  to  answer  as  gar- 
nishee for  moneys  in  his  possession,  as  such 
public  officer,  belonging  to  or  claimed  by  any 
judgment  debtor,  was  repealed,  could  not  confer 
the  right  of  garnishment  against  state  officers 
for  state  funds  in  their  hands,  in  the  absence  of 
a  statute  permitting  the  state  to  be  sued. 

Appeal  from  Circuit  Court  Marlon  Oonnty; 
George  H.  Burnett  Judge. 

Action  by  B.  O.  Keene  against  Z.  T.  Smith 
and  F.  I.  Dunbar,  as  Secretary  of  State,  gar^ 
nlshee.  From  an  order  dismissing  the  gar- 
nishment plaintiff  appeals.    Affirmed. 

Frank  Holmes,  for  appellant  A.  M.  Craw- 
ford, Atty.  Gen.,  for  respondents. 

WOLVEETON,  J.  The  plaintiff,  having  re- 
covered  a  Judgment  In  the  Justice's  court 
against  the  defendant  Z.  T.  Smith,  procured 
an  execution  to  be  issued  upon  It,  by  virtue 
of  which  a  notice  of  garnishment  was  served 
upon  the  Secretary  of  State,  with  a  view  of 
attaching  any  sum  that  might  be  found  due 
Smith  from  the  state,  he  being  an  employA 
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thereof.  The  Secretary  moved  for  a  dis- 
charge of  the  garnishment,  upon  the  ground 
that  he  is  not  amenable  thereto,  which  mo- 
tion having  been  allowed,  the  plaintiff  appeal- 
ed to  the  clrcillt  court,  and,  the  Judgment  of 
the  Justice's  court  having  been  affirmed, 
plaintiff  now  appeals  to  this  court. 

There  is  but  one  question  involved,  which 
is  indicated  by  the  motion  to  discbarge  the 
garnishment.  Under  the  state  Constitution 
(article  4,  {  24)  provision  may  be  made  by 
general  law  for  beginning  suit  against  the 
state  as  to  all  liabilities  originating  after  or 
existing  at  the  time  of  its  adoption.  Up  to 
the  present  time  the  Legislature  has  not,  in 
pursuance  of  the  power  thus  delegated,  deem- 
ed it  important  or  advisable  to  authorize  or 
permit  the  state  to  be  sued,  and  such  is  the 
condition  of  the  law  that  no  suit  or  action 
can  be  instituted  or  maintained  against  It 
except  with  its  consent  and  consequent  sub- 
mission to  the  Jurisdiction  of  the  court  Sa- 
lem Mills  Co.  V.  Lord,  42  Or.  82,  09  Pac.  1033, 
70  Pac.  832.  The  principle  is  elementary,  and 
so  well  settled  that  the  further  citation  of  au- 
thority is  unnecessary.  Indeed,  we  do  not 
understand  it  to  be  seriously  controverted. 
A  garnishment  proceeding  as  at  present  au- 
thorized by  statute  partakes  of  the  nature 
.of,  and  is  in  all  essentials,  a  separate  action 
.  or  suit  against  the  person  garnished.  If  the 
latter  answers  satisfactorily,  obviously  that 
is  the  end  of  the  controversy;  but  if  he  con- 
tests the  right  of  garnishment,  or  his  liabil- 
ity, then  the  suit,  perhaps  more  properly  de- 
nominated an  "action,"  is  proceeded  with  as 
between  the  parties  plaintiff  and  the  gar- 
nishee, and  is  a  separate  proceeding  from  the 
original  action,  although  auxiliary  thereto. 
It  is  said  by  Mr.  Waples,  in  bis  work  on  At- 
tachment, and  quoted  as  authoritative  In 
Case  V.  Noyes,  16  Or.  329,  19  Pac.  104,  that 
"the  plaintiff  virtually  sues  the  garnishee,  for 
a  debt  due  the  defendant,  by  the  process  of 
garnishment  He  takes  the  shoes  of  the  lat- 
ter, and  asserts  the  rights  which  the  latter 
has  against  a  third  person.  He  has  to  make 
out  the  case  against  the  garnishee  (when  he 
is  permitted  to  do  so),  unless  the  Iiidebtedness 
to  the  defendant  be  admitted  by  the  gar- 
nishee." Waples,  Attach.  (2d  Ed.)  §  472.  At 
another  section  (470),  he  says  of  tlie  proceed- 
ing that  it  "Is  a  Judicial  cause  between  par- 
ties; it,  is  begun  by  a  summons  or  its  equiva- 
lent and  results  in  a  Judgment  with  all  the 
other  characteristics  essential  to  a  lawsuit" 
So  Mr.  Justice  Strahan  concludes,  in  the  case 
Just  cited,  that  "under  the  Code  the  plaintiff 
in  the  original  action,  by  the  process  of  gar- 
nishment, becomes  a  plaintiff  or  actor  against 
the  garnishee.  If  the  certificate  which  the 
garnishee  is  required  to  give  proves  unsatis- 
factory to  the  plaintiff,  thereafter  the  pro- 
ceedings by  the  plaintiff  are  in  the  nature  of 
an  action,  and  strictly  adversary."  In  anoth- 
er case  (Smith  v.  Conrad,  23  Or.  206,  212,  31 
Pac.  398,  399),  Mr.  JusOce  Bean  says:  "By 
the  service  on  the  garnishee  of  a  copy  of  the 


writ  of  attachment  and  notice  as  provided  by 
law,  the  plaintiff  obtains  the  right  If  the 
certiflcate  is  unsatisfactory,  to  maintain  an 
action  against  himuiran  a  liability  existing 
in  favor  of  the  defendant  in  the  original  ac- 
tion. He  thereby  becomes,  as  it  were,  sub- 
rogated to  the  rights  of  action  which  the  de- 
fendant has  against  the  garnishee,  and  enti- 
tled to  sue  thereon  in  his  own  name."  And 
we  said,  in  a  still  later  case  (Bums  v.  Payne, 
31  Or.  100,  103,  49  Pac.  884,  885):  "The  pro- 
ceeding, it  is  true,  is  ancillary  and  subsidiary 
to  the  main  action,  and  Is  undoubtedly  de- 
pendent for  its  utility  upon  the  final  results 
attained  in  that  action;  but  the  garnishment 
In  effect  subrogates  the  plaintiff  to  the  rights 
of  the  defendant  in  the  main  action,  and  em- 
powers him  to  sue  the  defendant's  garnished 
debtor.  He  takes  the  shoes,  and  asserts  the 
rights  of  the  defendant  against  the  gar- 
nishee." Such  being  the  essential  nature  and 
effect  of  the  proceeding,  it  follows  irresisti- 
bly that  the  state  is  not  subject  to  gamisli- 
ment  without  its  consent  The  purpose  of 
the  garnishment  is  to  reach  eventually  the 
funds  of  the  state,  although  the  Secretary  is 
the  person  garnished,  and  the  proceeding  is 
therefore  adversary  to  or  against  the  state. 
We  are  not  without  authority  elsewliere  up- 
on the  subject  In  Lodor  v.  Baker,  Arnold 
&.  Co.,  39  N.  J.  Law,  48,  it  was  held  that  as 
a  state  cannot  be  sued  in  its  own  courts 
without  its  consent  a  creditor  cannot  lawful- 
ly attach  money,  due  his  debtor,  in  the  hands 
of  the  State  Treasurer.  If  such  a  thing 
might  be  permitted,  "it  must  logically  fol- 
low," say  the  court  "that  he  [the  creditor] 
may  resort  to  the  means  provided  by  the  at- 
tachment act  to  compel  the  garnishee  to  ap- 
propriate the  money  attached  to  the  payment 
of  his  claim,  otherwise  it  would  be  a  nuga- 
tory and  fruitless  iMX)ceedlng.  The  law  can- 
not be  guilty  of  the  inconsistency  of  inviting 
the  suitor  to  attach  funds  of  tills  nature, 
and  at  the  same  time  deny  him  every  remedy 
to  enforce  his  lien."  So  it  was  held,  in  Di- 
vine V.  Harvie,  18  Am.  Dec.  194,  that  a  state 
cannot  be  made  a  garnishee,  nor  can  the  Au- 
ditor and  Treasurer  be  made  parties,  in  the 
place  of  the  state,  to  obtain  a  warrant  and 
money  from  the  Treasurer.  See,  also.  Rood, 
Gam.  g  25.  These  authorities— and  we  have 
been  referred  to  none  to  the  contrary  where 
the  state  is  concerned— determine  the  contro- 
versy in  favor  of  an  affirmance  of  the  judg- 
ment. 

Counsel  make  another  contention,  however, 
which  Is  that  by  repealing  section  259,  B.  & 
C.  Comp.,  reading  as  follows:  "No  state  or 
county  treasurer,  sheriff,  clerk,  .constable,  or 
other  public  officer,  shall  be  liable  to  answer 
as  garnishee  for  moneys  in  his  possession  as 
such  public  officer,  belonging  to  or  claimed 
by  any  Judgment  debtor"— the  Legislature 
has  manifested  an  intention  to  make  such  of- 
ficers liable  under  the  process.  But  as  It  re- 
spects state  officers,  at  least,  they  never  were 
liable  to  garnishment  and  the  statute  was 
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only  declaratory  of  tbe  rule  then  prevailing, 
and  Its  repeal  coald  not  be  construed  into 
positive  law  to  tbe  contrary. 

It  is  further  suggested  that  for  the  pur- 
pose of  construction  we  should  look  Into  the 
legislative  Journals,  where  it  would  be  found 
that  a  law  was  passed,  at  the  session  of  the 
Legislative  Assembly  of  1008,  making  state 
otBcers  liable  to  answer  in  such  a  proceeding, 
which  was  vetoed  by  the  €k>vemor,  and  tliat 
the  intention  of  that  body  to  make  them  lia- 
ble by  the  repeal  would  thus  become  mani- 
fest It  is  impossible  that  this  should  help 
the  plaintiff.  By  reason  of  the  Glovemor's 
veto  tbe  act  referred  to  never  became  a  law, 
and  the  fact  that  the  Legislature  intended 
by  that  act  to  make  the  state  officers  liable 
to  garnishment  can  aCtord  no  criterion  by 
which  to  determine  that  it  intended  to  ac- 
complish the  same  purpose  by  the  repeal  of 
another  statute  then  existing,  unless  such 
repeal  would  be  effective  to  put  In  force  some 
other  rule  of  law  making  them  liable.  We 
have  seen  that  such  is  not  tbe  effect  of  the 
repeal,  and  hence  the  contention  is  without 
merit 

The  Judgment  of  tbe  circuit  court  will 
therefore  be  affirmed,  and  it  is  so  ordered. 


(44  Or.  H3) 

WHIGHAM  T.  SUPREME  COURT  I.  O.  P. 

(Supreme  Court  of  Oregon.     March  28,  1904.) 

INSURANCE  —  BENEFIT    SOCIBTIBS  —  APPLICA- 
TIONS—WARRANTIES—BREACH-ESTOPPEL. 

1.  Where  none  of  the  officers  or  members  of  a 
subordinate  lodge  of  a  benefit  society  knew 
wtiat  answers  decedent  made  to  questions  in 
his  appUcatiou  for  a  benefit  certificate,  and  tbe 
physician  before  whom  tbe  answers  were  made 
did  not  know  decedent  personally,  and  foi^ 
warded  the  application  to  the  head  office  of  the 
order  without  its  being  examined  by  tbe  subor- 
dinate branch,  the  order  was  not  estopped  to 
declare  a  forfeiture  for  breach  of  warranty, 
consisting  of  tbe  false  statements  so  made,  by 
reason  of  the  fact  that  the  officers  of  the  subor- 
dinate branch  had  knowledee  of  decedent's  in- 
temperate habits,  and,  with  such  knowledge, 
accepted  him  as  a  member,  and  continued  to 
receive  assessments  paid  by  him  on  his  certifi- 
cate. 

Appeal  from  Circuit  Court  Multnomah 
County;  A.  L.  Frazer,  Judge. 

Action  by  Marie  Stewart  Whigham  against 
the  Supreme  Court  of  the  Independent  Order 
of  Foresters.  B^m  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

The  Supreme  Court  of  the  Independent 
Order  of  Foresters  is  a  fraternal  and  benefi- 
cial society  organized  and  incorporated  un- 
der the  laws  of  tbe  Dominion  of  Canada,  and 
having  its  head  office  in  the  city  of  Toronto. 
It  may  and  does  establish  subordinate  courts 
or  lodges  elsewhere;  such  local  courts  be- 
ing tbe  means  by  which  the  society  secures 
its  memliers,  and  collects  tbe  dues,  flues, 
and  assessments  upon  which  it  relies  to  pay 
death  claims  and  expenses.  One  of  its  prin- 
cipal purposes  is  to  establish  a  benefit  fund 


by  periodical  assessments  upon  Its  members, 
from  which,  upon  satisfactory  proof  of  the 
death  of  a  member,  who  has  complied  with 
Its  rules  and  regulations,  a  sum  not  exceeding 
13,000  shall  be  paid  to  the  widow  or  other 
beneficiary  whom  the  member  may  designate. 
By  the  rules  of  the  order  it  is  provided  that 
any  eligible  person  desiring  to  become  a 
member  of  an  existing  court  must  make  an 
application  for  membership  on  a  form  provid- 
ed by  the  supreme  court,  and  that  the  appli- 
cation shall  be  referred  to  a  committee  con- 
sisting of  three  members  of  the  local  court, 
whose  duty  it  shall  be  to  investigate  as  to 
the  character  and  habits  and  health  of  tbe 
applicant,  and  report  their  findings  to  the  lo- 
cal court  Section  133  of  the  constitution 
and  laws  of  the  order  provides  that  all  ap- 
plicants for  membership,  in  addition  to  the 
other  requirements,  shall  "not  be  of  bad 
character,  nor  lead  a  dissolute  life,  nor  have 
been  convicted  of  felony,  nor  be  a  frequenter 
of  bad  company,  nor  addicted  to  Intoxication, 
nor  of  quarrelsome  behavior,  and  must  be 
In  good,  sound  mental  and  bodily  health." 
Section  180  provides  that  "any  member  who 
shall  obtain  membership  or  try  to  obtain  any 
benefits  by  false  representation  in  bis  aj)- 
plication,  or  medical  examination,  or  by  other 
fraudulent  means,  or  by  concealing  his  true 
age,  or  by  concealing  any  mental  or  physical 
infirmity,  or  by  not  disclosing  any  material 
fact  relating  to  himself  or  his  family,  shall 
Ipso  facto  forfeit  all  payments  he  may  have 
made  and  all  benefits  whatsoever  that  he  or 
his  heirs  or  his  representatives  or  his  bene- 
ficiaries would  otherwise  have  been  entitled 
to  receive."  The  rules  further  provide  that 
all  applicants  for  beneficial  certificates  shall 
submit  to  a  medical  examination,  which  shall 
consist  of:  "(a)  The  full,  explicit  and  cor- 
rect answers,  in  writing,  by  the  applicant  to 
all  the  questions  regarding  his  personal  and 
family  history  propounded  in  the  medical  ex- 
amination paper,  and  the  signature  of  the  ap- 
plicant, in  the  presence  of  tbe  examining  phy- 
sician, to  the  agreement  and  warranty  con- 
tained In  the  said  medical  examination  paper, 
(b)  The  physical  examination  of  the  applicant 
by  the  court  physician  or  other  duly  authoriz- 
ed examining  physician,  and  the  physician's 
confidential  report  of  tbe  physical  condition  of 
the  applicant  on  form  No.  3,  signed  by  such 
physician,  (c)  The  review  of  such  medical 
examination  by  and  the  action  thereon  of 
the  medical  board  through  its  secretary  or  by 
a  duly  authorized  assistant  secretary."  The 
medical  board  referred  to  consists  of  three 
physicians,  to  be  elected  at  each  regular  ses- 
sion of  the  supreme  court.  Section  218  pr<y- 
vides  that,  should  the  death  of  a  member  be 
caused  by  or  be  due,  directly  or  indirectly, 
to  intemperance  or  immoral  conduct  all 
claims  of  whatsoever  nature  he  or  Ids  bene- 
flclaries  might  otherwise  have  had  upon  the 
supreme  court  shall  ipso  facto  lapse  and  be- 
come null  and  void,  and  his  beneficiary  or 
beneficiaries  shall  not  be  entitled  to  receive 
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and  shall  not  be  paid  any  benefit  wbartever 
by  the  supreme  court,  or  by  any  other  court 
of  the  oixlcr. 

In  June,  1898,  William  Whlgham,  the  plain- 
tiff's husband,  made  application  for  member- 
Bhlp  to  a  local  court  of  the  defendant  at 
Fortland,  and  in  his  application  agreed  and 
■warranted  that  "all  the  statements  and  rep- 
resentations In  this  application  and  in  my 
medical  examination  paper,  whether  written 
by  me  or  by  another,  or  by  the  examining 
physician,  and  being  material  to  the  contract, 
are  each  and  every  one  full,  complete  and 
true,  and  that  I  hare  not  withheld  any  cir- 
cumstance or  information  material  to  the 
contract  concerning  the  past  or  present  state 
of  my  health,  habits  of  life,  or  medical  treat- 
ment; I  agree  that  the  said  statements  and 
representations  and  this  warranty  shall  form 
the  basis  of  the  contract  between  the  Su- 
preme Court  of  the  Independent  Order  of 
Foresters  and  myself  and  of  ray  membership 
In  the  said  order;  I  agree  that  if  I  have  made 
any  concealment,  misrepresentation  or  untrue 
statement,  or  if  I  shall  become  suspended  or 
voluntarily  sever  my  connection  with  the  said 
order,  that  the  benefit  certificate  Issued  on  this 
application  and  my  membership  in  the  or- 
der shall  be  null  and  void,  and  all  moneys 
paid  thereon  shall  be  forfeited  to  the  said 
the  supreme  court."  On  June  28th  the  com- 
mittee on  character  appointed  by  the  local 
court  reported  favorably,  and  on  June  30th 
Whlgham  was  examined  by  the  court  physi- 
cian. His  examination  was  reduced  to  writ- 
ing and  signed  by  him,  and  contains  the  state- 
ment that  his  answers  to  each  and  all  the 
questions  contained  therein,  and  also  those 
made  to  the  medical  examiner,  are  true  and 
correct,  and  "that  no  intentional  omission, 
concealment,  or  mental  reservation  has  been 
made  of  any  material  fact  or  circumstances 
relating  to  my  past  or  present  health,  hab- 
its, or  condition,  or  to  my  family  history,  and 
I  agree  that  the  questions  and  answers  here- 
in contained  shall  form  a  part  of  my  contract 
with  the  Supreme  Court  of  the  Independent 
Order  of  Foresters."  In  the  paper  as  so  re- 
duced to  writing  and  signed  by  Whlgham  ap- 
pear the  following  questions  and  answers: 
"Q.  For  what  diseases  have  you  consulted 
or  been  attended  by  a  physician  during  the 
past  five  years?  A.  None.  Q.  If  you  have 
had  any  of  the  above,  or  any  other  disease, 
give  full  particulars  as  to  character,  date,  du- 
ration, and  whether  you  have  fully  recovered, 
and  the  name  of  the  physician  who  attended 
yon.  A.  Never  been  sick.  Do  you  drink 
wine?  A.  No.  Q.  Do  you  drink  spirits? 
A.  No.  Q.  Do  you  drink  malt  liquors?  A. 
No.  Q.  State  the  daily  average  amount. 
A.  Don't  use  it.  Q.  Have  you  been  intoxi- 
cated within  the  past  five  years?  A.  No.  Q. 
How  often  within  the  last  year?  A.  Not  at 
all.  Q.  What  has  been  your  habit  in  this  re- 
sjiect  during  life?  A.  Temperate."  The  med- 
ical examination  paper  was  forwarded  to 
the  head  oflice  of  the  defendant,  at  Toronto, 


and  there  approved  by  the  medical  board  on 
July  5th.  On  July  26th  Whlgham  was  regu- 
larly initiated  into  the  local  court  at  Port- 
land, and  on  August  2Cth  a  beneficiary  cer- 
tificate, signed  by  the  head  officers  of  the  de- 
fendant, was  Issued,  by  which  the  defendant 
agreed  to  pay  to  plaintlflT,  on  the  death  of 
Whlgham  being  established  to  the  satis- 
faction of  the  executive  council,  the  sum  of 
$2,000,  "in  consideration  of  the  application 
for  membership  and  of  the  agreements  and 
statements  therein  contained,  and  of  the 
statements,  representations  and  declarations 
contained  in  the  medical  examination  paper 
(in  so  far  as  the  said  agreements,  state- 
ments, representations  and  declarations  are 
material  to  the  contract):  and  In  considera- 
tion also  of  the  warranty  of  the  applicant 
that  the  same,  being  material  to  the  risks, 
are  In  all  respects  true  and  correct;  and  In 
consideration  also  of  the  provisions  of  the 
constitutions  and  laws  enacted  by  the  Su- 
preme Court  of  the  Independent  Order  of 
Foresters,  and  of  any  and  of  all  amendments 
thereto  adopted  from  time  to  time  by  the  said 
the  Supreme  Court,  and  in  consideration  al- 
so of  the  declarations  and  promises  contain- 
ed in  the  obligation  taken  by  initiates  In  sub- 
ordinate courts  (each  of  wliich,  the  said  ap- 
plication for  membership,  the  medical  exam- 
ination paper,  the  constitutions  and  laws  and 
the  said  obligation,  are  hereby  referred  to 
by  the  parties  hereto  and  made  a  part  of  this 
contract);  and  upon  the  faith  and  credit  of 
all  and  each  of  which  agreements,  state- 
ments, promises,  representations,  provisions 
and  declarations,  and  in  consideration  of  the 
payment  by  the  applicant  at  the  times  re- 
quired of  any  and  of  all  the  assessments, 
dues,  fees,  capitation  tax  and  fines,  required 
by  the  said  constitutions  and  laws  to  be  paid 
on  account  hereof."  On  September  14th 
Whlgham  received  and  accepted  the  cer- 
tificate, and  signed  a  statement  thereon  ex- 
pressly agreeing  to  the  conditions  and  cove- 
nants therein  contained,  and  that  the  con- 
stitutions and  laws  enacted  by  the  defend- 
ant, as  well  as  any  and  all  amendments 
thereto  which  may  be  adopted  from  time  to 
time,  sliould  be  a  part  of  the  contract 
Whlgham  remained  a  member  of  the  order, 
paying  regularly  all  assessments  due  and 
fines  charged  against  him,  and  otherwise 
complying  with  the  rules  and  regulations, 
until  his  death,  in  February,  1002.  Due  proof 
of  death  was  made  to  the  defendant,  but  it 
refuses  to  pay  the  claim  on  the  grounds,  (1) 
that  the  answers  of  Whlgham  in  the  medical 
examination  paper  that  he  did  not  drink 
wine,  spirits,  or  malt  liquors,  had  not  been 
intoxicated  for  five  years,  had  not  been  sick 
or  attended  by  a  physician  for  that  length  of 
time,  and  that  his  habits  were  temperate^ 
were  false  and  fraudulent,  and,  as  a  matter 
of  fact,  he  was  accustomed  at  intervals  to 
excessive  drinking,  and  had  been  repeatedly 
sick  with  alcoholism,  and  attended  by  a  phy- 
sician;   and  (2)  that  his  death  was  caused 
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by  iutemperance.     The  trial   resulted   in  a  . 

verdict  and  Judgment  for  the  plaintiff,  and  | 

<)efendant  appeals.  | 

John  H.   Hall.  for.  appellant     H.  E.  Mc-  ' 

Glnn  and  V.  K.  Strode,  for  respondent.  [ 

BEAN,  J.  (after  stating  the  facts).  The  | 
plaintiff  admits  in  her  pleadings  that  the  an-  i 
swers  of  Whigham  on  his  medical  examina-  ■ 
tion  were  false,  but  she  alleges  that  the  offi-  i 
cers  and  members  of  the  local  court  had  full  | 
notice  and  knowledge  thereof,  notwithstand-  | 
Ing  which  they  admitted  him,  and  continued  ' 
to  recognize  him  as  a  member  of  the  order  in  ■■ 
good  standing,  and  collected  assessments  and  ' 
dues  from  him,  and  therefore  the  defendant  i 
ought  not  to  be  permitted  to  assert  the  false  ; 
warranty  as  a  defense  to  the  action.  The  i 
subordinate  court  or  lodge  of  a  fraternal  so-  ! 
•clety,  or  an  officer  thereof,  whose  duty  it  Is  I 
to  perform  some  service  for  and  on  behalf  of  ! 
the  supreme  lodge.  Is  generally  regarded  as  ' 
an  agent  of  the  governing  body,  for  the  pur- 
pose of  receiving  members  and  collecting  as-  ] 
sessments  and  dues.  Kerr,  Ins.  f  89;  Cox  v.  ; 
Royal, Tribe,  42  Or.  365,  71  Pac.  73,  60  L.  R.  : 
A.  g:J0;  Patterson  v.  T.'nited  Artisans,  43  Or.  i 
333,  72  Pac.  10^;  Knights  of  Pythias  v.  \ 
Withers,  177  U.  S.  260,  20  Sup.  Ct  611,  44  L.  ! 
Ed.  762;  Modem  Woodmen  of  America  v.  ' 
Tevls,  117  Fed.  369,  54  C.  C.  A.  293;  Grand  I 
Lodge  A.  O.  U.  W.  v.  Lachmann,  109  111.  140.  i 
64  N.  E.  1022;  Schlosser  v.  Grand  Lodge,  »4  i 
Md.  362,  50  Atl.  1048;  Grand  Lodge  v.  Brand,  \ 
29  Neb.  645,  46  N.  W.  95;  Bragaw  v.  Supreme  i 
Lodge,  128  N.  C.  354.  38  S.  E.  905,  54  L.  R.  I 
A.  G02.  And  if,  with  full  knowledge  of  an  ; 
applicant's  false  answers  or  statements,  a  lo-  j 
cal  lodge  receives  and  admits  him  as  a  mem-  ; 
ber,  or  If,  after  his  admission,  the  officer  ; 
whose  duty  it  ts  to  collect  his  assessments  ; 
learns  of  the  false  stat^nents,  and  thereafter  ! 
receives  the  assessments  and  remits  them  to  I 
the  supreme  order,  the  society  will,  as  a  gen-  j 
eral  rule,  be  held  estopped  from  pleading  the  j 
false  statements  or  representations  as  a  de-  j 
fense  to  an  action  on  the  benefit  certificate.  : 
Xlblack,  Ben.  Soc.  (2d  Ed.)  S  300;  Supreme  I 
Xodge  K.  of  H.  v.  Davis,  26  Colo.  252,  58  Pac.  ! 
305;  Order  of  Foresters  v.  Schweitzer,  171  111.  | 
325.  49  N.  E.  506;  Coverdale  v.  Royal  Area-  i 
nam,  193  111.  91,  61  N.  E.  915;  Mee  v.  Bank-  j 
ers'  Life  Association,  69  Minn.  210,  72  N.  W.  j 
74;  Alexander  v.  Grand  Lodge  A.  O.  U.  W.  j 
(Iowa)  03  X.  W.  508;  Ball  v.  Aid  Association,  i 
«M  N.  H.  291,  9  Atl.  103;  Supreme  Tent  v.  Vol-  ! 
kert,  25  Ind.  App.  627,  57  X.  E.  203.  But,  j 
before  there  can  be  an  estoppel  or  waiver.  It  i 
must  appear  that  the  local  court  or  society,  i 
or  some  officer  thereof,  charged  with  the  per-  | 
formance  of  some  act  for  the  benefit  of  the  ] 
supreme  order,  knew  or  had  notice  of  the  j 
falsity  of  the  answer  or  warranty  contained  i 
In  the  application  or  examination  paper  at  the  I 
time  the  deceased  was  received  as  a  member,  | 
■or  when  his  subsequent  assessments  were  re- 
ceived and  collected.  In  the  nature  of  things, 
there  can  be  no  waiver  or  estoppel  without 


knowledge  of  the  facts  upon  which  It  Is 
based.  The  waiver  of  a  right  presupposes  a 
knowledge  of  the  right  waived,  and,  there- 
fore, before  defendant  can  be  held  to  be 
estopped  or  to  have  waived  any  of  Its  rights 
by  reason  of  the  conduct  of  a  subordinate 
lodge  or  Its  officers,  it  must  be  shown  that  it 
or  they  bad  knowledge  of  the  facts.  Kerr, 
Ins.  $  235;  Niblack,  Ben.  Soc.  (2d  Ed.)  {  SCO; 
Lewis  V.  Phoenix  Mutual  L.  Ins.  Co.,  44  Conn. 
72;  Moerschbaecher  v.  Royal  League,  188  III. 
9;  Robertson  v.  Metropolitan  L.  Ins.  Co.,  88 
N.  Y.  541;  Bennedce  v.  Insurance  (30.,  105  U. 
S.  355,  26  L.  Ed.  990;  Ellerbe  v.  Faust  (Mo.) 
25  S.  W.  390,  25  L.  R.  A.  149. 

Xow,  turning  to  the  record  in  this  case, 
there  was  no  evidence,  as  we  read  It,  given 
or  offered  on  the  trial,  that  the  local  lodge,  or 
any  member  or  officer  thereof,  knew  at  the 
time  Whigham  was  admitted  to  the  order 
that  his  answers  to  the  medical  exami- 
nation were  false;  nor  was  there  any 
evidence  that  knowledge  of  that  fact  was 
brought  home  to  the  local  lodge  or  its  offi- 
cers after  Whlgham's  admission.  The  medi- 
cal examination  paper  which  contained  the 
questions  and  answers  was  not  submitted,  so 
far  as  the  evidence  shows,  to  the  local  lodge; 
nor  were  Its  contents  known  by  the  lodge.  It 
was  addressed  to  the  executive  council  of  the 
defendant,  and  was  forwarded  direct  to  the 
head  office,  at  Toronto.  Dr.  Fenton,  the  court 
physician,  never  saw  Whigham  until  he  ap- 
plied for  examination,  and  knew  nothing 
about  his  personal  habits  or  history  prior  to 
his  becoming  a  member  of  the  order,  except 
as  disclosed  by  the  examination.    In  August, 

1899,  about  a  year  after  Whigham  Joined  the 
order,  the  doctor  was  called  to  attend  him 
for  alcoholism,  and  again  for  the  same  dis- 
ease in  May,  July,  October,  and  December, 

1900,  and  January,  1002,  but  there  Is  no  evi- 
dence that  he  knew  or  bad  notice  that  the 
answers  previously  made  on  his  medical  ex- 
amination were  false.  Mr.  Slgel,  the  employ- 
er of  Whigham,  testified  that  in  the  spring  of 
1808  a  committee  from  some  society  (he  did 
not  know  what)  called  upon  him  to  make  in- 
quiry about  Whlgham's  character  and  habits: 
that  he  told  the  committee  that  he  had 
known  Whigham  ever  since  he  came  to 
Portland,  in  1892;  that  he  was  an  honest,  up- 
right man,  of  good  character,  except  that  he 
would  occasionally  go  on  a  spree;  that  he 
would  sometimes  go  for  a  month,  and  some- 
times for  over  a  year,  without  taking  a  drink, 
and  then  he  would  be  off  duty  for  a  few 
days;  that  when  he  was  drinking  he  would 
not  attend  to  business,  and  would  not  go  to 
work  until  he  was  all  right;  that  he  was  per- 
fectly sober  for  the  year  and  a  half  prior  to 
that  time,  so  far  as  the  witness  knew.  Da- 
vid Phillips,  the  member  of  the  order  that 
indorsed  Whlgham's  application,  testified  that 
at  the  time  he  was  a  subordinate  officer  In 
the  court;  that  he  knew  Whigham  for  about 
six  months  or  a  year  before  his  application 
was  made,  and  knew  that  he  had  been  ac- 
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customed  to  going  on  sprees  occasionally; 
that  be  so  informed  quite  a  number  of  the 
members,  some  of  whom  belonged  to  the  ex- 
amining committee,  but  told  them  that  Whig- 
ham  had  taken  the  Eeeley  cure  and  stopped 
drinking,  or  otherwise  he  would  not  have 
recommended  him  for  membership;  that  the 
matter  was  discussed  in  the  lodgeroom  at 
the  time,  but  not  officially  in  the  lodge;  that, 
after  Whigham  Joined  the  order,  it  was 
known  by  the  members  that  be  got  drunk 
occasionally;  that  be  never  drank  to  such  ex- 
cess as  to  Injure  him  physically,  to  the 
knowledge  of  the  witness;  that  at  one  time, 
while  Whigham  was  the  chief  officer  of  the 
local  court,  he  was  in  the  lodgeroom  while 
under  the  Influence  of  liquor;  that  he  (the 
witness),  thought  that,  if  Whigham  in  fact 
stopped  drinking  at  the  time  he  made  appli- 
cation for  memliershlp,  he  was  entitled  to 
Join  the  order,  and  therefore  recommended 
him;  that  neither  the  witness  nor  any  other 
member  of  the  local  court  had  any  knowledge 
as  to  what  Whigham's  answers  were  to  the 
questions  propounded  by  the  medical  exam- 
iner. Other  witnesses  were  called  to  show 
Whigham's  habits  while  a  member  of  the  or- 
der, but  this  is  all  the  testimony  bearing  on 
the  question  of  waiver,  and,  as  it  does  not 
show  that  the  local  lodge  or  Its  officers  had 
notice  or  knowledge  at  any  time  of  the  falsity 
of  the  warranty  in  the  application  and  med- 
ical examination  papers,  there  is  nothing 
upon  which  to  base  a  defense  of  waiver  or 
estoppel.  As  It  Is  admitted  that  under  the 
contract  the  false  statements  made  by  Whig- 
ham will  prevent  a  recovery  unless  they  were 
waived  by  the  defendant,  the  motion  for  a 
nonsuit  should  therefore  have  been  sus- 
tained. 

Considerable  was  said  at  the  argument 
and  in  the  brief  about  the  court  physician 
and  some  of  the  officers  of  the  local  lodge 
knowing  of  Whigham's  being  repeatedly 
Intoxicated  after  he  became  a  member  of 
the  order,  and  not  reporting  such  facts,  as 
the  rules  required;  but,  as  Whigham's  con- 
duct while  a  member  is  not  relied  upon  as 
a  defense,  it  is  not  necessary  to  inquire  at 
tills  time  as  to  the  effect  on  the  defendant  of 
such  knowledge  by  the  officers  of  the  local 
lodge. 

It  is  argued  that  the  defendant  cannot  in- 
sist upon  a  breach  of  the  warranty,  and 
claim  a  forfeiture  of  the  policy  from  the  be- 
ginning, without  returning  the  money  re- 
ceived by  it  from  Whigham  as  assessments; 
but  the  contract  and  the  rules  of  the  order 
provide  that  in  case  of  any  concealment, 
misrepresentation,  or  untrue  statement  made 
by  Whigham,  all  moneys  paid  by  him 
should  be  forfeited  to  the  defendant. 

It  follows  that  the  judgment  of  the  court 
below  must  be  reversed,  but,  as  the  defect 
in  the  testimony  may  be  overcome  on  an- 
other trial,  the  cause  will  be  remanded  for 
such  further  proceedings  as  may  be  proper, 
not  inconsistent  with  this  opinion. 


(32  Colo.  176) 
JEFFERSON  MIN.  CO.  v.  ANCHOBIA-LE- 
LAND  MIN.  &  MILL.  CO.» 

(Supreme  Court  of  Colorado.     Feb.  1,   1901.) 

MINES    AND    MINING— PATBNTS-CONCLUSIVB- 

NESS  —  PRIOR     LOCATION  —  CONFLICTING 

CLAIMS  —  HXTRALATERAL    RIGHTS  —  NEW 

TRIALS— SURPRISE. 

1.  Under  the  United  States  statute  goTenung 
application  for  mioing  patents,  and  providing 
for  notice  which  is  equivalent  to  a  summons  in 
a  judicial  proceeding,  owners  of  a  claim  over- 
lapping on  the  surface,  having  a  portion  of  tli« 
apex  on  the  same  vein,  who  fail  to  make  any 
protest  or  adverse  to  the  application,  are  con- 
claded  by  the  patent  issued  by  the  land  de- 
partmeuCj  as  fully  as  if  an  adverse  bad  been 
tiled  and  suit  in  support  thereof  had  been 
brought  and  detemiined  against  the  adverse. 

'2.  Where  defendant,  over  objection  from 
plaintiff,  was  permitted  to  go  behind  the  pat- 
ents to  show  the  date  of  the  location  of  the  re- 
spective claims,  which  the  patents  did  not  dis- 
close, it  could  not  complain  of  rebuttal  oral  tes- 
timony introduced  by  plaintiff  showing  that  its 
location  was  in  fact  senior. 

3.  Surprise  from  plaintiff's  attack  on  the  dis- 
covery of  defendant's  claim  is  not  ground  for 
new  trial,  where  it  is  not  shown  that  in  case  of 
such  trial  defendant  would  be  able  to  fortify  or 
strengthen  the  case  made  on  the  first  trial. 

4.  The  legal  end  lines  of  an  original  discov- 
ery vein  are  the  end  lines  of  all  veins  within 
the  surface  boundaries  with  respect  to  extra- 
lateral  rights. 

5.  Where  there  are  two  conflicting  lode  loca- 
tions, each  having  a  portion  of  the  apex  of  the 
same  vein,  and  there  is  a  conflict  with  reference 
to  the  dip  rights  within  the  surface  rights  of 
the  two  locations,  the  senior  location  must  pre- 
vail, and  the  junior  locator  cannot  claim  rights 
in  the  lap  under  the  doctrine  of  extralateral 
rights. 

Appeal  from  District  Court,  Teller  County: 
Edward  C.  Stimson,  Judge. 

Action  by  the  Anchoria-Leland  Mining  A 
Milling  Company  against  the  Jefferson  Min- 
ing Company,  ttom  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

The  Anchor  and  the  Mattie  L.  are  both  pat- 
ented lode  mining  claims,  and,  as  originally 
located,  overlapped  on  the  surface,  as  shown 
by  the  accompanying  diagram.  The  appel- 
lee, plaintiff  below,  the  Anchoria-Leland  Min- 
ing &  Milling  Company,  is  the  owner  of  the 
Anchor,  and  the  Jefferson  Mining  Company, 
appellant  and  defendant  below,  owns  the 
Mattie  L.  claim.  The  Anchor  went  first  to 
patent  October  5,  1884,  without  adverse  or 
protest  by  the  owners  of  the  Alattie  L.,  and 
the  patent  includes  the  entire  surface  in  con- 
flict. A  patent  was  issued  for  the  Mattie  L. 
November  3,  1886,  in  which  the  conflicting 
siu-face  ground  is  expressly  excepted  from 
the  grant.  The  Mattie  L.  as  actually  located 
is  across,  Instead  of  along,  the  course  of  tbe 
discovery  vein,  as  subsequent  developments 
of  the  claim  show,  so  that  what  its  locators 
believed  to  be,  and  so  designated  as,  its  end 
lines  are  in  law  its  side  lines,  and  its  side 
lines  are  its  end  lines,  so  far  as  concerns 
extralateral  rights.  The  Anchor  location  was 
along  the  course  of  its  discovery  rein,  so 
that  its  located  end  lines  are  the  legal  end 
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lines  (or  all  veins  that  have  their  apex  with- 
in its  boundaries.  The  relative  positions  of 
the  two  locations,  and  the  patented  area  of 
each,  and  the  segment  of  the  vein  in  contro- 
versy, are  rtiown  with*8ufficlent  accuracy  by 
the  following  diagram: 


across  both  of  the  locations.  In  following 
this  vein  on  Its  dip  the  owners  of  the  Mat- 
tie  L.  (the  Jefferson  Mining  Company)  ran  a 
drift  under  the  north  side  line  of  the  Anchor 
lode,  and  within  the  parallelogram,  c,  x,  e,  f, 
in  which  are  found  the  ore  bodies  In  con- 


.X.     DiieevEKvVtm 


•>>^<*ft*4,'-.,.fe-^.-  r-.f. 


PO 


There  Is  no  material  conflict  In  the  testi- 
mony. The  case  was  tried  by  the  court  with- 
out a  Jury,  upon  an  agreed  statement  of 
facts,  which  was  supplemented  by  documen- 
tary evidence  and  oral  testimony  produced  by 
both  parties.  From  the  agreed  statement,  in 
addition  to  the  facts  already  recited,  it  ap- 
pears that  what  is  called  in  the  record  a 
secondary  vein,  as  distinguished  from  the 
discovery  vein,  and  delineated  on  the  dia- 
gram aa  a-b,  enters  the  exterior  boundaries 
of  the  Mattie  L.  across  the  easterly  boundary 
line  thereof  about  510  feet  southerly  from 
corner  No.  1  of  that  location,  and  thence  con- 
tinues, substantially  parallel  with  the  dis- 
covery vein  (which  is  near  the  northern 
boundary),  on  a  southwesterly  course  across 
Us  patented  surface,  and  thence  across  the 
Anchor  claim,  entering  It  at  the  north,  and 
departing  from  it  at  the  south  side  line. 
This  vein  has  a  dip  to  the  southeast,  and  the 
ore  In  controversy  is  situated  in  that  seg- 
ment of  the  vein,  a-b,  under  the  surface  of 
the  Anchor  claim,  and  within  vertical  planes 
drawn  downwards  through  its  side  and  end 
linea 

This  vein,  a-b,  has  a  portion  of  its  apex 
within  the  patented  surface  of  each,  and  the 
outcrop  appears  throughout  its  entire  course 


troversy,  and  began  to  extract  and  remove 
ore  from  such  segment  of  the  vein;  where- 
upon this  action  was  brought  by  the  An- 
chorla  Company,  as  the  owner  of  the  Anchor 
claim,  to  restrain  the  Jefferson  Company,  the 
owner  of  the  Mattie  L.,  from  continuing  such 
work.  Further  reference  is  made  in  the  opin- 
ion to  the  evidence  Introduced  by  both  par- 
ties supplementing  the  agreed  statement  of 
facts. 

The  court  made  findings  of  fact  in  favor 
of  the  plaintiff  company,  establishing  the 
seniority  of  the  Aojchor  claim,  and  perma- 
nently enjoined  defendant  from  removing 
any  ore  lying  beneath  the  surface  of  the 
Anchor  claim  and  within  vertical  planes 
drawn  downwards  through  its  side  lines  and 
end  lines. 

D.  P.  Howard  and  Morrison  &  De  Soto, 
for  appellant.  Uunuell,  Chlun  &  Miller  and 
Wolcott,  Valle  &  Waterman,  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  positions  taken  by  the  parties  may  thus 
be  stated:  Appellant's  contentions  are,  first, 
that,  in  law  and  In  fact,  the  Mattie  L.  is 
senior  to  the  Anchor,  and  therefore  entitled 
to  the  ore  in  controversy  because  of  its  pri- 
ority under  the  doctrine  governing  Its  lutra- 
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liminal  rights;  second,  that,  regardless  of 
the  question  of  seniority,  as  to  the  secondary 
vein,  a-b,  the  Mattie  L.  has  extralateral 
i'lghts  southerly  on  the  dip  of  that  rein  be- 
tween what  Its  locators  considered  its  parallel 
^de  lines,  but  which  in  law  are  parallel  end 
lines,  and  this  covers  the  segment  in  dispute; 
third,  that  the  Anchor  claim,  altliougU  it  has 
within  its  exterior  boundaries  a  portion  of 
the  apex  of  this  particular  vein,  is  not  en- 
titled to  the  ore  in  controversy  within  the 
parallelogram,  c,  x,  e,  f,  but  the  same  be- 
longs to  the  JeSerson  Mining  Company,  the 
owner  of  the  apex  of  the  vein,  a-b,  north- 
easterly from  X.  Each  of  these  propositions 
js  controverted  by  appellee,  and  we  shall  dis- 
cuss them,  but  not  in  the  order  pursued  by 
counsel  in. their  briefs. 

It  is  to  be  observed  again  that  a-b  is  not 
the  discovery  vein  of  either  location,  but  the 
Vjarties  seem  to  agree  that,  under  the  facts 
>f  'this  case,  their  respective .  rights  thereto, 
.vhether  intraliminal  or  extralateral,  are  not 
Jifterent  from  what  they  would  be  were  both 
locations  based  upon  it  as  such. 

1.  In  one  branch  of  the  argument  of  ap- 
pellant's learned  counsel  they  say  that  the 
question  as  to  which  is  the  senior  location  is 
the  vital  one  in  the  case.  X^ls  is  so  because 
vhere  are  surface  outcropplngs  of  the  same 
vein  within  the  boundaries  of  two  lode  min- 
ing claims  which  couflict  on  the  surface.  In 
such  ch-cumstances  appellant  asserts,  and  ap- 
pellee concedes,  that  the  claim  fli-st  located 
necessarily  carries  the  right  to  work  the  vein, 
and  they  both  dte  and  rely  upon:  Argentine 
M.  Co.  V.  Terrible  M.  Co..  122  U.  8.  478,  7 
Sup.  Ct.  1356,  30  L.  Ed.  1140;  Tyler  M.  Co. 
V.  Sweeney,  54  Fed.  284,  4  C.  C.  A.  329; 
Last  Chance  M.  Co.  v.  Tyler  M.  Co.,  61  Fed. 
.'i57,  »  C.  C.  A.  613;  8.  C.  157  U.  S.  6S3,  15 
Sup.  Ct  733,  39  L.  Ed.  830;  Tyler  M.  Co.  v. 
Sweeney,  79  Fed.  277,  279,  24  C.  C.  A.  578. 

In  the  last  case  it  was  said  that  the  ore 
body  in  dispute  Is  on  the  dip  of  the  lode  or 
vein  within  the  extended  vertical  planes  of 
the  end  lines  of  the  Tyler  claim,  and  also 
within  the  side  linos  of  the  Last  Chance 
:Iaim,  and  on  the  dip  of  the  vein  as  it  pass- 
ed through  that  claim,  and  It  was  there  said 
that  "the  question  as  to  which  claim  was 
first  located  necessarily  determines  the  rights 
3f  the  respective  parties."  Applying  this 
principle  to  the  present  case  concretely,  it 
may  be  said  that  the  ore  in  controversy  here 
is  on  the  dip  of  the  lode,  a-b,  between  the 
(extended  vertical  planes  of  the  legal  end  lines 
»f  the  Mattie  L.  claim.  It  is  also  within  the 
side  lines  of  the  Anchor  claim,  and  on  the 
dip  of  the  vein  as  it  passes  through  that 
claim.  If  the  reasoning  and  conclusion  in  the 
Tyler-Sweeney  Case,  supra,  are  right— and 
both  parties  here  agree  that  they  are— then  It 
seems  logically  to  follow  that  the  senior  lo- 
cation Is  entitled  to  the  ore  in  controversy. 
It  may  be  that  the  facts  of  this  case  differen- 
tiate it  from  those  cited,  and  that  the  prin- 
ciple therein  established  does  not  apply  hei-e. 


And  while  it  may  not  be  necessary  for  as  to 
rest  our  decision  solely  upon  the  question  as 
to  the  seniority  of  the  respective  locations, 
yet,  as  both  parties  deem  it  vital,  we  first 
inquire  which  is  the  older  locati<Mi? 

These  claims  overlap  on  the  surface.  The 
Anchor  applied  for,  and  first  received,  its 
patent,  and  no  protest  or  adverse  was  made 
thereto  by  the  owners  of  the  Mattie  l>.  The 
United  .States  statute  governing  such  applica- 
tions provides  for  ample  notice,  which  is 
equivalent  to  a  summons  in  a  judicial  pro- 
ceeding, and  he  who  falls  to  heed  it  has  no 
right  to  complain  that  bis  rights  are  con- 
cluded by  it,  and  if,  in  such  a  case,  a  patent 
is  Issued  in  pursuance  of  an  application  regu- 
larly made,  all  persons  are  concluded.  Had 
the  owners  of  the  Mattie  L.  protested  the 
application  for  patent  of  the  Anchor,  and 
brought  their  suit  la  support  of  such  adverse 
claim,  and  the  judgment  of  the  court  in 
which  the  suit  was  pending  had  been  in 
favor  of  the  Anchor,  this  would  have  been 
a  conclusive  determination  that  the  latter  is 
the  senior  location.  Such  a  judgment  of  the 
court  would  be  no  more  conclusive  than  the 
determination  by  the  ofilcers  of  the  land  de- 
partmeut,  in  the  absence  of  such  protest, 
that  the  Anchor  was  entitled  to  a  patent  for 
all  of  the  territory  within  its  surface  bound- 
aries, including  the  strip  covered  by  both  lo- 
cations. Last  Chance  M.  Co.  v.  Tyler  M. 
Co.,  157  U.  S.  683,  15  Sup.  Ct  733,  39  L.  Ed. 
85S);  Bunker  Hill,  etc.,  M.  &  C.  Co.  v.  Em- 
pire State,  etc.,  Co.,  109  Fed.  538,  48  C.  C.  A. 
GG5.  It  may  be  true,  as  appellant  contend.s, 
that,  to  protect  the  apex  rights  of  such  sub- 
sequent locator,  no  protest  is  necessary  where 
the  junior  location  is  made  on  the  apex  of  a 
vein  on  the  dip  of  which  the  senior  patented 
location  is  based,  and  there  Is  no  surface 
conflict;  but  in  this  case  the  Anchor  senior 
location  has  a  portion  of  the  apex  of  the 
same  vein,  and  there  was  a  conflict  in  the 
surface  between  the  two  locations,  and  the 
rule  invoked  by  both  parties  is  applicable  to 
the  present  ca.se. 

L'pon  the  trial,  however,  appellant  over 
the  objection  of  appellee,  was  permitted  to 
go  behind  the  patents  to  Introduce  evidence 
upon  the  question  of  the  date  of  the  location 
of  the  respective  claims,  since  the  patents 
on  their  face  do  not  disclose  the  dates  of 
such  location,  and  to  rebut  this  testimony 
api>ellee  Introduced  oral  testimony.  Appel- 
lant therefore,  cannot  complain  If  from  this 
showing,  as  well  as  from  the  adjudication  of 
the  officers  of  the  land  department  in  grant- 
ing a  patent  to  the  Anchor  claim,  which  we 
hold  conclusive,  it  appears  that  the  Anchor 
is  the  senior  location.  It  was  a  perfected 
raining  location  not  later  than  the  lOtb  of 
September.  1891,  and  the  Mattie  L.  does  not 
relate  back  farther  than  the  14th  of  October 
of  the  same  year,  because  it  did  not  have  a 
valid  discovery  until  that  time,  and  until 
after  the  location  of  the  Anchor  was  m-ide. 
It  Is  true  that  the  trial  court  disregarded  all 
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the  evidence,  documentary  and  oral,  produced 
at  the  trial,  with  respect  to  the  date  of  loca- 
tion of  these  claims,  except  that  pertaining 
to  the  patents  themselves,  apparently  basing 
ttB  decision  solely  upon  the  ^ect  of  the  pat- 
ent proceedings;  but  If  the  other  evidence 
admitted,  but  not  considered,  is  competent  or 
material  to  the  issue  of  priority,  it  quite  con- 
clusively shows  the  seniority  of  the  Anchor 
location.  The  complaint  of  appellant  that 
the  trial  court  improperly  refused  to  grant  it 
a  new  trial  on  the  ground  of  surprise  in  the 
attack  made  by  appellee  upon  the  discovery 
of  the  Mattie  L.,  if  at  all  important  here,  Is 
wholly  untenable  for  the  reason  that  the 
proof  as  to  the  alleged  surprise  is  altogether 
insufficient  under  our  practice;  and,  even  if 
appellant  were  surprised,  there  is  no  show- 
ing that,  in  case  of  a  second  trial,  it  would 
be  able  to  fortify  or  strengthen  its  case  as 
made  upon  the  first. 

,  2.  The  second  contention  of  appellant  is 
that  if  the  seniority  of  the  Anchor  claim  be 
admitted,  nevertheless  the  ore  body  in  dis- 
pute belongs  to  the  Mattie  L.  This  is  the 
argument:  The  discovery  vein  of  the  Anchor 
crosses  both  end  lines  of  that  location.  Its 
dip  right  thereon  Is  to  follow  the  vein  at 
right  angles  to  the  side  lines,  and  its  owner 
may  not  follow  any  vein,  either  discovery  or 
secondary,  on  the  dip  at  any  other  angle. 
Referring  again  to  the  diagram,  counsel  say 
that  the  owner  of  the  Anchor  may  follow  the 
discovery  vein,  y-z,  wherever  found  within 
the  exterior  lines  of  the  survey,  and'  upon  its 
dip  between  the  planes,  PQ,  being  the  planes 
of  the  end  lines,  and  may  follow  the  second- 
ary vein,  a-b,  between  vertical  planes  drawn, 
parallel  to  the  planes  of  the  end  lines,  at 
tlie  points  x  and  h,  where  the  vein  a-b  de- 
parts from  the  side  linea  of  the  location,  and 
within  such  planes,  represented  by  the  paral- 
lelogram, X,  c,  h,  g,  may  follow  the  vein, 
a-b,  to  its  south  side  line,  either  on  its  strike 
or  dip,  at  any  point  west  of  x,  but  may  not 
follow  it  east  of  x,  because  the  apex  of  the 
veiu,  a-b,  betweoi  x  and  a,  belongs  to  the 
owner  of  the  Mattie  L.  claim,  which  by  its 
patent  has  the  right  to  follow  such  vein  on 
its  dip  between  vertical  planes  drawn  parallel 
to  and  coincident  with  the  legal  end  lines 
(that  is,  the  located  side  lines)  of  the  Mattie 
L>.  location,  and  this  includes  the  vein  under 
the  surface  of  the  Anchor  within  the  paral- 
lelogram, c,  X,  e,  f. 

It  is  now  settled  law  that  the  legal  end 
lines  of  the  original  or  discovery  vein  are 
the  end  lines  of  all  veins  within  the  surface 
boundaries  with  respect  to  extralateral  rights. 
While  appellant  expressly  disclaims  that  the 
present  case  involves  the  doctrine  of  extra- 
lateral  rights,  nevertheless  in  argument  its 
counsel  virtually  asks  to  have  the  principle 
of  that  rule  applied  to  the  facts.  That  doc- 
trine does  not  fit  the  facts  of  the  case,  for 
the  legal  question  is  one  strictly  of  intra- 
llminal  rights.  Neither  can  we,  by  analogy, 
75P.-e8 


apply  to  the  facts  the  principles  of  that  doc- 
trine, as  we  proceed  to  show. 

The  ore  bodies  in  dispute  within  the  par- 
all^ogram,  c,  x,  e,  f,  except  the  triangle,  k, 
C  n,  to  which  appellant  can  make  no  claim, 
are  within  the  surface  lines  of  the  Mattie 
L.,  and  the  entire  parallelogram  is  wholly 
within  the  surface  lines  of  the  Anchor.  The 
doctrine  of  extralateral  rights  refers  to  that 
part  of  a  vein  which,  on  the  dip,  lies  outside 
of  the  side  lines  of  the  location  within  whose 
surface  lines  the  apex  of  the  v^n  appears, 
and  not  to  any  part  of  such  vein,  either  the 
outcrop  or  segments  o^,  the  dip  thereof, 
which  lie  wholly  within  planes  drawn  down- 
wards coincident  with  its  surface  bound- 
aries. In  other  words,- the  extralateral  rights 
of  a  locator  of  a  lode  mining  claim  do  not 
attach  until  after,  in  pursuit  of  his  vein  on 
its  dip,  he  crosses  the  side  lines  of  bis  loca- 
tion. Here,  as  we  have  said,  in  pursuing 
the  vein,  a-b,  from  its  apex,  which  is  within 
the  surface  lines  of  the  Mattie  L.,  thence 
downward  on  its  dip,  its  owner  has  encoun- 
tered a  segment  thereof  inside  the  side  lines, 
and  also  the  end  lines,  of  the  Mattie  L., 
which  is  also  within  the  surface  lines  of  the 
senior  Anchor  location.  This  segment,  too, 
has  a  part  of  the  apex  of  the  same  vein  with- 
in the  surface  boundaries  of  the  Anchor.  It 
will  not  do  to  say  that  such  segment  is  out- 
side of  the  side  lines  of  the  Mattie  L.,  because 
it  is  also  within  the  boundaries  of  the  senior 
Anchor,  and,  though  the  Mattie  L.  does  not 
own  the  conflicting  ground,  still  this  very 
ground  Is  actually  physically  within  its  sur- 
face boundaries.  The  fact  that  it  belongs 
to  another  person,  and  is  within  the  surface 
bomidaries  of  another  location,  does  not 
change  its  position  on  the  ground  with  ref- 
erence to  legal  boundary  lines  of  the  respec- 
tive locations. 

To  make  the  point,  if  possible,  still  clearer, 
suppose  that  the  Mattie  L.  patent  had  in- 
cluded all  the  ground  which  its  original  sur- 
vey encompassed.  This  would  embrace  the] 
strip  in  dispute  patented  by  the  Anchor.  In' 
other  words,  suppose  the  Anchor  was  out  of 
the  case  entirely,  and  we  were  required  to 
ascertain  the  nature  and  extent  of  the  rights 
of  the  Mattie  L.  to  all  the  veins  found  with- 
in its  surface  lines.  On  the  assumption  that 
it  has  the  apex  of  the  vein,  a-b,  then  the 
rights  of  the  locator  are  defined  by  section 
2322,  Rev.  St.  U.  S.  [U.  S.  Comp.  St.  1901, 
p.  1425].  The  property  rights  conferred  by 
a  lode  location  thereunder  are  twofold  <1 
Lindley  on  Mines  [2d  Ed.]  §  54{>),  Intrallmln- 
al,  and  extrallminal  or  extralateral.  The 
first  embraces  all  within  its  boundaries  down 
to  the  center  of  the  earth;  the  second,  while 
depending  for  its  existence  upon  something 
within  such  boundaries),  may  nevertheless  be 
exercised,  under  certain  conditions,  beyond 
those  boundaries.  Now,  the  segment  of  the 
vein  in  dispute  here  is  wholly  within  the  sur- 
face lines  of  the  Mattie  L.  as  they  were  run 
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upon  the  ground.  The  pr<H>ert7  rights  of 
the  owner  thereto  are  therefore  strictly  In- 
traliminal,  and  In  no  sense  referable  to  the 
law  governing  property  rights  of  the  second 
class.  There  would  seem  to  be  no  doubt  of 
this  conclusion  in  the  hypothetical  case.  In- 
stead of  the  supposed  case,  however,  we 
have  one  where  two  locations  cover  the  same 
ground,  and  where  the  strip  common  to  both 
is  expressly  excepted  from  the  Mattle  L.  pat- 
ent because  It  had  been  previously  segregat- 
ed from  the  public  domain  and  conveyed  by 
the  United  States  to  the  owner  of  the  older 
Anchor  location.  $I^ther  this  exclusion  from 
the  Mattie  L.  patent  of  the  disputed  strip, 
nor  t&e  projection  of  the  Anchor  into  its 
territory,  nor  both  combined,  operate  to 
change  the  boundary  lines  of  the  Mattle  L. 
location.  They  are  still  to  be  traced  on  the 
ground  as  they  were  first  run,  and  the  ground 
In  controversy  Is  Just  as  much  within  the 
existing  surface  lines,  both  side  lines  and 
end  lines,  of  the  Mattie  L.  as  when  such  lines 
were  first  laid.  Manifestly,  therefore,  now, 
as  always,  whatever  property  rights.  If  any, 
which  the  owner  of  the  Mattie  L.  has  In  the 
veins  found  in  this  particular  area,  are  de- 
rived, and  must  spring,  from  section  2322  of 
the  Revised  Statutes  [U.  S.  Comp.  St.  1901, 
p.  1425],  and  that  section  confers  no  right 
whatever  if  such  ground  has  been  previously 
patented  to  another. 

It  is  not  logical  to  hold  that  the  eztralat- 
eral  rights  with  respect  to  this  disputed  strip 
are  to  l>e  defined  as  though  it  was  territory 
beyond  the  Mattle  L.  side  lines,  and  within 
the  planes  of  its  end  lines,  when  it  so  clear- 
ly appears  that  it  is  wholly  within  the  sur- 
face lines  of  that  claim,  though  covered  by 
a  senior  confilcting  location.  The  law  does 
not  require  that  the  bounding  lines  of  a  lo- 
cation be  laid  wholly  upon  its  own  territory, 
and  so  as  to  Include  only  the  surface  ground 
actually  belonging  to  it,  but  they  may  be 
laid  along  or  across  other  and  senior  loca- 
tions belonging  to  another,  though,  of  coiu-se, 
the  prior  rights  of  the  latter  may  not  there- 
'by  be  injuriously  afltected.  The  courts  can- 
not make  a  location  or  change  the  boundaries 
as  made  by  the  locator  himself.  But  if  the 
Mattie  L.  was  permitted  to  draw  in  its  bound- 
aries so  as  to  include  therein  only  the  ground 
actually  belonging  to  that  location,  and  so 
as  to  exclude  all  that  belonging  to  the  An- 
chor, the  position  of  the  appellant  would  not 
be  strengthened.  On  the  contrary,  it  would 
be  left  without  the  vestige  of  an  extralat- 
eral  right  For  then  the  westerly  legal  end 
line  (the  located  westerly  side  line)  of  the 
Mattle  li.  would  be  coincident  with  the  north- 
erly side  line,  the  easterly  end  line,  and  the 
southerly  side  line  of  the  Anchor  claim  for 
a  certain  distance,  and  thus  would  be  not  a 
straight,  but  a  brolcen,  line,  and  the  westerly 
end  line  of  the  location,  as  thus  laid,  would 
not  be  parallel  with  its  easterly  legal  end 
line,  and  from  a  claim  thus  irregularly  lo- 
oted extralaterai  rights  are  withheld.    The 


law  Is  that  It  is  the  end  lines  alone,  not  tbey 
and  some  other  lines,  which  define  the  extra- 
lateral  right,  and  they  must  be  straight  lines, 
not  broken  or-  curved  ones.  Walrath  v. 
Champion  Co.,  171  U.  S.  283,  18  Sup.  Ct.  900, 
43  L.  Ed.  170. 

To  hold  that  the  disputed  strip  is,  legally 
speaking,  outside  the  side  lines  of  the  Mat- 
tie  L.  location,  would  be  not  only  contrary  to 
the  physical  fact,  but  would  be  putting  a  pre- 
mium on  an  unlawful  act.  It  Is  clear  that  If 
the  locators  of  the  Mattie  L.  bad  observed 
the  statute,  and  not  attempted  to  include 
within  their  location  previously  located 
ground,  and  bad  so  drawn  its  westerly  legal 
end  line  as  to  take  In  only  public  domain,  it 
would  have  acquired,  by  such  compliance 
with  the  law,  no  right  whatever  to  the  ore 
bodies  now  claimed.  And  while,  If  the  An- 
chor owner  made  no  objection,  the  boundary 
lines  of  the  Mattie  L.  might  be  laid  <hi  the 
surface  of  the  Anchor,  still  the  latter's  su- 
perior right  might  not  thereby  be  Jeopard- 
hsed.  In  neither  of  these  cases  conid  extra- 
lateral  rights  be  asserted.  Can  it  be  said 
that,  because  the  Mattie  Ii.  has  so  run  its 
surface  lines  as  to  include  ther^n  property 
already  located  by  another,  that  it  tb««by 
has  enlarged  its  rights  beyond  what  it  would 
have  secured  had  it  obeyed  the  provisions  ot 
the  statute  under  which  Its  rights  are  ob- 
tained, and  by  which  they  are  defined?  In 
other  words,  may  a  locator  of  a  mining  claim 
acquire  greater  rights  by  disobeying,  than  by 
observing,  the  statutes  of  the  United  States, 
from  which  all  his  rights  are  derived?  Un- 
til a  higher  authority  so  commands,  we  shall 
not  so  decide.^ 

Extralaterai  rights,  as  to  the  ore  liodies  in 
dispute,  might  be  exercised  if  they  are  out- 
side the  side  lines  of  the  Mattie  L.  But  this 
situation  can  exist  only  if  its  westerly  legal 
end  line  be  drawn  in  to  exclude  the  conflict- 
ing territory.  In  that  event,  appellant  may 
not  go  westerly  beyond  that  boundary,  for 
it  could  not,  in  pursuing  its  vein  on  the  dip. 
pass  beyond  the  planes  drawn  vertically 
through  the  end  lines  of  its  location.  Such 
planes  would  constitute  a  barrier  beyond 
which  the  owner  of  the  Mattle  L.  could  not 
go,  and  would  exclude  from  the  exercise  of 
its  extralaterai  right  the  easterly  portion  of 
the  Anchor  claim  which  is  here  in  contro- 
versy. 

The  doctrine  of  extralaterai  rights,  there- 
fore, does  not  apply;  neither  does  it  by  anal- 
ogy fit  this  case.  The  intraliminal  rights  of 
the  respective  parties  govern,  and  since  those 
rights  of  the  Junior  Mattie  L.  claim  conflict 
with,  and  are  Interrupted  by,  the  senior  intra- 
liminal rights  of  the  Anchor,  the  latter  pre- 
vails, as  we  have  hereinabove  said  in  dis- 
cussing another  contention  of  appellant 

Counsel  rely  chiefly  upon  Colo.  Cent.  M. 
Co.  V.  Turck,  54  Fed.  202,  4  C  C.  A.  313, 
wherein  it  was  said  that,  where  the  apex  of 
a  vein  passes  out  of  the  side  line  of  a  claim 
into  an  adjoining  claim,  the  latter,  though 
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junior  in  date,  gives  to  its  owner  the  right 
to  follow  the  vein  on  its  dip  nndemeath  the 
senior  location.  Tliat  la  the  case  most  near- 
ly in  point,  but  it  does  not,  in  our  Judgment, 
apply  to  the  facts  of  this  case.  Here  in  the 
case  at  bar  the  segment  of  the  vein  claimed 
by  appellant  has  not  on  its  dip  passed  out 
of  the  side  line  of  the  Mattie  L.  claim,  but 
is  wholly  within  its  surface  boundariea  In 
the  Turck  Case  the  Circuit  Court  of  Appeals 
did  not  deny  to  a  senior  location  so  much 
of  the  vein  underground  as  it  had  the  apex 
of.  That  decision,  as  we  understand  it,  so 
far  as  it  Is  analogous  to  this  case,  was  that 
one  who  locates  upon  the  apex  of  a  lode 
may,  within  planes  drawn  through  the  end 
lines  of  the  location,  follow  the  vein  outside 
of  its  side  lines,  and  underneath  the  bound- 
ary lines  of  an  adjoining  proprietor,  when 
the  latter  has  no  part  of  the  apex,  though- 
be  holds  under  a  senior  patent  But  here,  as 
we  have  said-,  the  vein  has  not  on  its  dip 
passed  beyond  the  side  lines  of  the  junior 
Mattie  L.  location,  but  the  ore  body  in  ques- 
tion is  wholly  within  the  surface  lines  of 
the  Junior  Mattie  L.,  and  also  inside  the  sur- 
face lines  of  the  senior  Anchor,  location. 
Necessarily,  therefore,  it  seems  to  us  that  the 
senior  claim  has  the  right  to  it. 

A  fundamental  error  of  appellant  consists 
in  the  attempt  to  apply  the  doctrine  of  extra- 
lateral  rights  to  a  case  which  is  governed 
by  the  law  of  intraliminal  rights;  in  seeking 
to  apply  the  limitations  which  are  applicable 
to  outside  parts  of  veins— that  is,  veins  out- 
side the  side  lines— to  the  parts  of  veins  whol- 
ly within  such  lines.  This  we  believe  is  con- 
trary to  section  2322,  and  opposed  to  the  au- 
thorities hereinabove  cited.  Appellee  is  not 
here  asserting  extralateral  rights  to  the  sec- 
ondary vein,  but  bases  its  claims  thereto 
solely  on  the  ground  that  it  is  the  owner  of 
the  senior  location,  and  Tor  that  reason  owns 
the  ore  fouu^  within  its  surface  boundaries. 

But  if  the  doctrine  of  extralateral  rights 
does  govern,  then  by  the  decision  in  Walrath 
V.  Champion  Co.,  72  Fed.  978,  19  C.  C.  A.  323, 
the  end  lines,  and  no  other  lines,  of  the  An- 
chor location  bound  its  extralateral  rights 
in  the  vein,  a-b;  hence  the  owner  of  the  An- 
chor would  be  entitled  to  all  ores  of  such 
vein  found  within  planes  drawn  downward 
through  its  end  lines,  PQ,  and  would  not  be 
limited,  as  is  attempted  to  be  done  here  by 
appellant,  by  planes  drawn  parallel  to  the 
end  lines  at  the  points  x  and  h.  This  case 
was  affirmed  by  the  Supreme  Court  of  the 
United  States  under  the  same  title  (171  XI. 
a.  203,  18  Sup.  Ct.  909,  43  L.  Ed.  170),  and 
as  to  this  point  was  referred  to  with  approval 
In  Montana  M.  Co.  v.  St  Louis  M.  &  M.  Co., 
102  Fed.  430,  42  0.  C.  A.  415.  We  are  aware 
that  considerable  criticism  has  been  made  of 
this  decision.  In  AJax  G.  M.  Co.  v.  Hilkey 
(Colo.  Sup.)  72  Pac.  447,  62  L.  R.  A.  555,  we 
decided  that  planes  drawn  parallel  with  the 
end  lines,  and  at  points  where  the  vein 
passed  through  the  side  lines  of  a  location. 


bounded  the  extralateral  rights.  We  so 
limited  the  rule  because  that  was  the  extent 
of  the  claim  made  by  the  owner  of  the  extra- 
lateral  rights.  But  the  Supreme  Court  of  the 
United  States  has  gone  further,  and  said  that 
these  bounding  planes  must  be  coincident 
with  the  planes  of  the  end  lines,  and  if  this 
case  demanded  the  application  of  that  rule 
it  would  be  our  duty  to  follow  it  if  we  be- 
lieved-the  facts  of  this  case  are  such  as  to 
bring  it  within  the  principle  thei-e  announced, 
notwithstanding  the  adverse  criticism  of  the 
decision  by  the  learned  author  of  Lindley  on 
Mines  (2d  Ed.)  {  593  et  seq.  Its  application 
would  give  the  ore  bodies  in  dispute  here 
to  the  Anchor  claim  as  the  owner  of  the 
senior  extralateral  right 

Our  conclusion  is  that  where  there  are  two 
conflicting  lode  locations,  each  having  a  por- 
tion of  the  apex  of  the  same  vein,  and  there 
is  a  conflict  as  here,  with  respect  to  the  dip 
rights  within  the  surface  lines  of  the  two 
locations,  the  senior  location  must  prevail. 

To  avoid,  if  possible,  misunderstanding, 
we  further  observe  that  in  this  case  a  portion 
of  the  secondary  vein,  a-b,  is  within  the  sur- 
face l)oundarles  of  the  senior  Anchor  lode, 
as  the  stipulated  facts  show.  The  owner  of 
that  claim,  to  say  the  least  certainly  owns 
all  the  mineral  of  such  vein  within  planes 
extended  vertically  downwards  coincident 
with  its  end  lines  and  side  lines  to  the  extent 
at  least  of  the  length  of  the  apex  found 
within  Its  surface  boundaries.  The  case  has 
not  heen  argued,  certainly  not  exclusively, 
upon  the  proposition  that  each  of  these  par- 
ties owns  a  definite  portion  of  the  ore  found 
within  the  parallelogram,  c,  f,  e,  x,  to  each 
belonging  such  i>art  of  the  vein  as  it  has  the 
apex  of,  bnt,  if  it  had  been,  tb^e  is  not  suf- 
ficient data  in  the  record  to  show  what  i>or- 
tlon,  or  how  much,  each  party  is  entitled  to, 
even  if  we  should  hold  that  the  Mattie  L. 
owns  such  portion  of  the  ores  within  that 
parallelogram  as  it  has  the  apex  of  easterly 
of  X.  The  case  has  been  submitted  rather 
upon  the  proposition  that  each  party  owhs 
all  the  ores  found  within  this  parallelogram. 

In  thus  disposing  of  this  action,  we  have 
not  overlooked,  though  we  do  not  pass  up- 
on, the  contention  of  appellee  that  the  Mat- 
tie  L.  can,  in  no  circumstances,  have  any 
right  intraliminal  or  extralateral,  tothe  sec- 
ondary vein,  a-b,  because  it  is  substantially 
parallel  with  the  discovery  vein,  and  more 
than  300  feet  distant  therefrom,  and  under 
section  2320  [U.  S.  Omp.  St.  1901,  p.  1424] 
such  other  vein  is  therefore,  excluded  from 
the  operation  of  the  patent,  though  it  may 
be  within  the  surface  lines  of  the  claim  as 
surveyed  and  located  on  the  ground.  There 
are  other  contentions  by  appellee  which,  in 
the  view  we  have  taken  of  the  case,  are  not 
discussed. 

In  addition  to  the  authorities  already  cit- 
ed, we  refer  to  the  following,  among  others. 
which  in  principle  uphold  the  conclusions 
here  reached:    Iron  Silver  Mining  Ck).  t.  £1- 
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gin  M.  &  S.  Co.,  118  U.  S.  196,  6  Sup.  Ot  1177, 
30  L.  Ekl.  98;  Del  Monte  M.  &  M.  Co.  v.  Last 
Chance  M.  CO.,  171  U.  S.  55,  18  Sup.  Ot  896, 
43  L.  Ed.  72. 

The  Judgment  of  the  dlsti-lct"  court  being 
in  accordance  with  our  conclusion.  It  is  af- 
flroied.    Affirmed. 


(19  Colo.  App.  435) 

CITY  OF  DENVER  t.  STROBRIDOB. 

(Court  of  Appeals  of  Colorado.    March  14, 

1904.) 

MUNICIPAL  CORPORATIONS  —  NEGLIGE»ICB  — 
SIDEWALKS— ACTION  —  VARIANCE  —  APPEAIi 
—  OBJECTION  —  INSTRUCTIONS  —  EXCEPTION 
—SUFFICIENCY— QUESTION   FOR  JURY. 

1.  lu  an  action  against  a  city  for  injuries  sns- 
tained  by  a  pedestrian  owing  to  a  defective  side- 
wallf,  held,  that  the  evidence  was  sufficient  to 
render  the  questiou  of  negligence  one  for  the 
jury. 

2.  In  an  action  against  a  city  for  injuries  sus- 
tained by  a  pedestrian  owing  to  a  defective  side- 
wallc,  lield,  that  the  evidence  was  sufficient  to 
render  the  question  of  notice  to  the  city  one 
for  the  jury. 

3.  In  au  action  against  a  city  for  injuries  sus- 
tained by  a  pedestrian  owinjf  to  a  defective 
sidewalk,  held,  that  the  question  of  plaintififs 
contributory  negligence  was  for  the  jury. 

4.  An  objoctiou  that  there  was  a  variance  be- 
tween the  pleadings  and  proof  cannot  be  made 
for  the  first  time  on  appeal. 

5.  Court  Rule  11  (64  Pac.  xiv)  provides  that 
when  the  error  alleged  is  to  the  charge  of  the . 
court,  the  part  of  the  charge  referred  to  shall 
be  quoted  totidem  verbis  in  the  specifications; 
provided,  where  the  charge  is  divided  into  sepa- 
rate instructions,  which  are  numbered,  and  er- 
ror is  assigned  as  to  one  or  more  entire  instruc- 
tions, it  shall  be  sufficient  to  designate  the  part 
of  the  charge  referred  to  by  giving  the  number 
prefixed  to  each  instruction  so  assigned  for  er- 
ror. Held,  that  an  exception  that  the  "court 
erred  in  giving  instruction  No.  1"  is  insufficient, 
where  error  is  alleged  only  as  to  a  portion  of 
the  instruction. 

Appeal  from  District  C!ourt,  Arapahoe 
County. 

Action  by  Hannah  M.  Strobridge  against 
the  city  of  Denver.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

J.  M.  Ellis,  G.  L.  R.  Stevlck,  H.  A.  Llndslcy, 
Dist  Atty.,  and  S.  W.  Belford,  for  appellant. 
C.  M.  Garwood  and  D.  V.  Bums,  for  appellee. 

MAXWEL.L,  J.  This  action  was  brought 
in  the  court  below  by  appellee,  against  de- 
fendant city,  to  recover  damages  for  inju- 
ries resulting  from  a  fall  upon  the  sidewalk 
of  Fifteenth  street,  near  Platte  street,  in  the 
city  of  Denver.  The  owners  of  the  property 
adjacent  to  the  sidewalk  were  made  parties 
-defendant  to  the  suit  Upon  demurrer,  they 
-were  dismissed  therefrom. 

The  complaint  alleged  that,  for  several 
years  prior  to  tbe  accident,  the  defendant 
maintained  a  sidewalk  of  stone  flagging  on 
the  street  in  question;  that  at  the  place 
-where  the  accident  occurred  there  was  a 
space  of  8  or  10  feet  from  which  the  flagging 
had  been  removed,  or  which  had  never  been 
paved,  for  the  purpose  of  affording  a  drive- 
way across  tbe  line  of  the  sidewalk  to  the 


rear  of  the  premises  adjacent  to  tbe  street 
at  that  point,  or  for  the  purpose  of  afford- 
ing a  drain  to  carry  off  the  flow  of  water 
from  such  premises  to  the  gutter  of  the 
street;  that  the  adjacent  premises  were  high- 
er than  the  street;  that  this  driveway  or 
drain  was  eight  or  ten  inches  lower  than  the 
surface  of  the  sidewalk;  that,  for  many  days 
prior  to  the  accident,  snow  and  ice  had  been 
allowed  to  accumulate  in  this  driveway,  on 
tbe  line  of  the  sidewalk,  to  a  depth  of  six  or 
seven  inches,  and  that  by  reason  of  the  same 
thawing,  melting,  and  freezing  again,  and 
being  tramped  upon,  ice  had  been  formed  In 
such  driveway,  which  became,  and  was  at 
the  time  of  the  accident.  In  such  condition 
as  to  form  an  obstruction,  and  render  tbe 
sidewalk  at  that  point  unsafe  for  pedestrians; 
that,  to  facilitate  drainage,  the  center  of  tl»e 
driveway  or  drain  was  lower  tlian  tbe  sides; 
that  a  light  fall  of  snow  covered  the  accumu- 
lated ice,  and  bid  tbe  slippery  condition 
from  view;  that  on  tbe  day  of  the  accident 
the  plaintiff,  while  passing  along  the  side- 
walk, without  negligence  upon  her  part,  step- 
ped from  the  flagging  into  the  driveway,  and 
upon  the  accumulated  ice  and  snow,  when 
she  slipped,  fell,  and  sustained  the  Injuries 
complained  of.  The  answer  was  a  general 
denial. 

The  character  and  extent  of  the  Injuries 
suffered  by  appellee  were  established  by  com- 
petent evidence,  and  are  practically  conceded. 
The  accident  happened  to  appellee  about  8 
o'clock  of  the  morning  of  January  30,  1899, 
at  which  time  she  was  pursuing  her  way  to  a 
nearby  store.  As  she  stepped  from  the  flag- 
ging onto  a  step  In  tbe  driveway  she  slip- 
ped, fell,  and  sustained  the  injuries.  The 
appellee  alone  testified  as  to  the  accident 
From  her  testimony  It  appears  that  for  a 
week  or  so  prior  to  the  accident  she  consider- 
ed conditions  safe  enough;  that  the  ice  was 
on  top  of  and  covered  the  step;  that  she  step- 
ped on  the  ice;  that  she  took  but  one  step 
off  tbe  flagging,  and,  as  she  was  about  to 
put  her  left  foot  down,  the  right  foot  went 
from  under  her.  It  appears  from  other  tes- 
timony that  the  driveway  had  existed  for  six 
or  seven  years  prior  to  the  accident  and 
was  used  as  a  private  alley  by  tbe  occupants 
of  the  adjacent  premises;  that  the  sidewalk 
and  street  were  quite  steep;  that  snow  and 
ice  in  the  driveway  or  drain  had  been  allow- 
ed to  accumulate,  and  had  there  existed  for 
at  least  two  weeks  prior  to  January  30th: 
that  the  driveway  or  drain  had  snow  and 
ice  in  It  most  of  the  time  that  winter;  that 
across  the  driveway  a  plank  walk  was  laid; 
that  there  was  a  wooden  step  on  either  side 
of  the  driveway,  upon  which  pedestrians  step- 
ped to  reach  the  surface  of  the  drain,  and 
upon  which  appellee  stepped  when  she  slip- 
ped and  fell,  the  step  at  that  time  being  cov- 
ered with  ice  and  snow.  One  of  the  wit- 
nesses testified  that  on  the  27th  of  January, 
three  days  prior  to  this  accident  he  slipped 
and  fell  at  tbe  same  place  where  appellee 
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met  with  her  a<5cldeiit  Other  witnesses  tes- 
tified that  the  accumulated  snow  and  ice  cov- 
ered and  concealed  the  step  on  the  morning 
of  January  30th,  and  that  there  had  been  a 
light  fall  of  snow  the  preceding  night.  On 
behalf  of  defendant,  the  official  in  charge  of 
the  DenTer  office  of  the  United  States  Weath- 
er Bnteau  testified  that  from  the  2d  to  the 
26th  of  January,  Inclusive,  there  had  been 
practically  no  snow,  and  that  from  the  27th 
to  the  30th,  inclusive,  there  had  been  8  or  9 
inches  of  snow,  which  leads  to  the  conclusion 
that  the  accumulation  of  Ice  and  snow  in  the 
•driveway  was  largely  due  to  the  construction ' 
of  the  same,  and  Its  use  as  a  drain  for  the 
abutting  premises.  A  witness  for  defendant, 
an  officer  of  the  city  attorney's  office,  testi- 
fied that  the  plaintiff  told  him  that  she  slip- 
ped off  the  flagging  before  reaching  the  drive- 
way.   This  plaintiff  denied. 

The  trial  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  appellee  for  $2,200.  At  the 
close  of  the  testimony  the  defendant  request- 
ed the  court  to  instruct  the  Jury  to  return  a 
verdict  for  the  defendant,  which  was  refused. 
Exception  saved,  and  error  assigned  thereon. 

In  view  of  the  testimony,  no  error  was  com- 
mitted in  this  ruling.  Under  the  authorities 
^and  the  testimony,  the  questions  of  contribu- 
tory negligence,  the  nature  and  character  of 
the  alleged  defect,  actual  or  constructive  no- 
tice thereof  upon  the  part  of  defendant,  and 
Its  negligence  In  relation  thereto,  should  have 
been  submitted  to  the  Jury,  under  proper  In- 
structions. 

It  is  said  that  there  Is  a  fatal  variance  be- 
tween the  allegations  of  the  complaint  and 
the  testimony.  In  that  the  complaint  alleged 
that  the  accident  was  caused  by  the  snow 
and  Ice  In  the  driveway,  whereas  the  testi- 
mony of  plaintiff  showed  that  she  stepped 
on  the  ice  on  the  step.  The  step  was  at  the 
end  of  and  below  the  flagging.  In  the  drive- 
way, and  a  part  of  It.  This  point  does  not 
seem  to  have  been  called  to  the  attention  of 
the  court  below,  no  advantage  taken  of  It, 
no  attempt  made  to  have  the  pleadings 
amended,  If  that  was  necessary— which  we 
do  not  decide— and,  after  verdict  and  Judg- 
ment; should  not  have  been  urged  here. 
Railroad  Co.  v.  Conway,  8  Colo.  1,  6  Pac.  142, 
54  Am.  Rep.  537;  Denver  v.  Baldasari,  15 
COlo.  App.  157,  61  Pac.  190. 

Ebcceptlons  were  saved  to  each  Instruction 
given  at  the  request  of  the  plaintiff.  Follow- 
ing each  instruction  is  substantially  this  ex- 
ception: '"To  the  giving  of  which  instruction 
the  defendant,  by  counsel,  then  and  there  ex- 
cepted." Each  of  the  Instructions  to  which 
the  above  exception  la  saved  contained  more 
than  one  proposition  of  law.  It  is  not  con- 
tended that  there  Is  not  a  correct  statement 
of  the  law  upon  some  one  or  nK>re  of  the 
propositions  therein  contained;  in  other 
words,  It  Is  not  contended  that  the  instruc- 
tions to  which  the  above  exceptions  were  sav- 
ed are  bad  in  their  entirety.  The  rule  is 
stated  by  the  Supreme  Court  in  Beats  y.  Cone, 


27  Colo.  473,  488.  62  Pac.  948,  954,  83  Am. 
St.  Rep.  92,  as  follows:  "At  the  conclusion 
of  the  Instructions  given  by  the  court  of  Its 
own  motion,  which  embraced  the  one  under 
consideratlou,  an  exception  In  this  form  was 
preserved:  'To  the  giving  of  which  instruc- 
tions, and  to  each  and  every  thereof,  the 
plaintiff,  by  his  counsel,  then  and  there  duly 
excepted.'  This  is  equivalent  to  saving  an 
exception  to  each  Instruction  separately,  but 
it  cannot  avail  as  against  any  instruction  to 
which  it  Is  directed  which  contains  a  cor- 
rect statement  of  the  law,  because  it  is  in- 
sufficient to  point  out  that  which  is  incorrect 
from  that  which  is  correct"  And  also  In 
French  v.  Guyot,  30  Colo.  222,  227,  70  Pac. 
683,  684:  "Moreover,  the  exceptions  taken 
by  the  defendant  to  the  instructions  claimed 
to  have  been  given,  in  no  way  called  the  at- 
tention of  the  court  to  any  objectionable  mat- 
ter. The  Instructions,  with  one  or  two  ex- 
ceptions, which  are  unimportant,  contain 
more  than  one  proposition  of  law;  and  it 
has  been  held  by  this  court  that  a  general 
exception  to  an  Instruction  which  contains 
more  than  one  proposition  of  law  is  not  an 
exception  which  entitled  the'  party  to  have 
the  alleged  error  reviewed  in  this  court." 
The  assignments  of  error  predicated  upon 
the  above  exceptions  were  as  follows:  "That 
the  court  erred  In  giving  Instruction  No.  1 
asked  by  plaintiff."  Rule  11  of  this  court  (64 
Pac.  xiv)  provides:  "When  the  error  alleged 
is  to  the  charge  of  the  court,  the  part  of  the 
charge  referred  to  shall  be  quoted  totldem 
verbis  in  the  specifications:  provided,  where 
the  charge  is  divided  into  separate  para- 
graphs or  instructions,  which  are  each  duly 
numbered,  and  error  is  assigned  as  to  one 
or  more  entire  paragraphs  or  Instructions  it 
shall  be  sufficient  to  designate  the  part  of 
the  charge  referred  to  by  giving  the  num- 
ber pjeflxed  to  each  paragraph  or  instruc- 
tion so  assigned  for  error."  The  assignment 
of  error  In  this  form  is  sufficient  when  the 
objection  is  to  the  entire  instruction;  but, 
when  error  is  alleged  to  a  portion  only  of 
the  instruction,  it  Is  necessary,  under  this 
rule,  to  set  forth  the  portion  objected  to  to- 
tldem verbis.  For  the  foregoing  reasons,  the 
assignments  of  error  based  on  the  Instruc- 
tions cannot  be  considered. 

For  the  reasons  above  given,  we  are  com- 
pelled to  affirm  the  Judgment    Affirmed. 


(U  Colo.  App.  441) 
CITY  OF  DENVER  v.  BRADBURY. 

(Court  of  Appeals  of  Colorado.    March  14, 
1904.) 

MUNICIPALITIES  —  DEPECTIVB  STRKBTS  —  NO- 
TICE OF  INJURY— SUFFICIENCY— JUDGMENT— 
AMENDMENT  AFTER  APPEAL. 

1.  Acts  1893,  p.  233,  c.  78,  art.  9,  8  9  (Deliver 
City  Charter),  providing  that  within  30  days 
after  injuries  are  received  the  mayor  or  city 
ooancil  shall  be  given  notice  in  writing  of  svcb 
injuries,  stating  when,  where,  and  how  re- 
ceived, and  the  extent  thereof,  is  sufficiently 
complied  with  when  the  notice  gives  to  the  city 
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such  information  as  will  euable  it  to  investi- 
gate the  cause  of  the  injuries  relied  on  in  the 
complaint  in  the  action  against  it. 

2.  A  notice  giving  the  dale  and  the  place 
where  an  injury  occurred,  and  the  cause  there- 
of as  a  hole  into  which  the  person  injured  fell, 
meets  the  requirements  of  a  city  charter  re- 
quiring that  notice  of  injuries,  stating  when, 
where,  and  bow  received,  shall  be  served  on  the 
city. 

3.  A  judgment  may  be  amended  so  as  to  con- 
form to  the  verdict  after  an  appeal  has  been 
taken. 

Appeal  from  District  Court,  Arapahoe 
County. 

Action  by  Carrie  C.  Bradbury  against  the 
city  of  Denver.  From  a  judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

H.  A.  Ldndsley,  Samuel  W.  Belford,  J.  M. 
Ellis,  Guy  Le  B.  Stevick,  and  N.  B.  Bachtell, 
for  appellant.  T.  H.  Hood,  amicus  curiae. 
J.  Warner  Mills,  for  appellee. 

GUNTER,  J.  Action  for  personal  Injuries. 
.Tudgment  for  plaintiff.    Defendant  appeals. 

1.  The  charter  of  the  city  of  Denver  (Acts 
1893,  p.  233,  c.  78),  art  9,  i  9,  provides  that 
within  30  days  after  injuries  are  received 
the  mayor  or  city  council  shall  be  given  no- 
tice in  writing  of  such  injuries,  stating  when, 
where,  and  how  received,  and  the  extent 
thereof.  The  notice  served  herein  Is  said  to 
be  fatally  defective  In  departing  from  the 
evidence  and  complaint  in  its  statement  of 
how  the  injury  occurred.  The  position,  In 
effect.  Is  that  as  to  the  cause  of  action  stat- 
ed in  the  complaint  no  notice  was  served  ad- 
vising defendant  city  as  to  how  the  Injuries 
occurred. 

This  section  has  been  construed.  City  of 
Denver  v.  Saulcey,  5  Colo.  App.  420,  423,  38 
Pac.  1098,  turned  upon  the  proper  service  of 
the  notice,  but  in  the  course  of  the  opinion 
the  court  pertinently  said:  "The  object  of 
the  statute  Is  to  advise  the  executive  officers 
of  the  city  of  the  fact  of  the  Injury  ifnd  of 
the  claims  made  by  the  injured  person,  that 
they  may  investigate  the  matter,  and,  while 
the  circumstances  are  fresh  and  the  evidence 
easily  acquired,  ascertain  what,  If  any,  re- 
sponsibility ought  to  be  assumed  by  the 
city."  In  Denver  v.  Barron,  6  Colo.  App.  72, 
77,  78,  39  Pac.  989,  the  notice  stated  as  the 
cause  of  the  Injury,  or  how  it  occurred,  that 
the  ground  over  a  sewer  recently  laid  gave 
way  when  plaintiff  drove  her  horse  upon  it 
The  evidence  was  that  for  probably  24  hours 
before  the  accident  there  had  been  at  that 
point  a  hole  in  the  street  resulting  from  the 
sinking  of  the  earth  in  the  trench  where  the 
sewer  was  laid,  and  that  plaintiff's  horse 
stepped  into  it  It  was  urged  that  there  was 
a  fatal  variance  between  the  evidence  and 
the  notice.  The  notice  was  held  sufficient  to 
admit  evidence  that  the  e.inso  of  the  acci- 
dent was  the  hole  in  the  street,  the  court 
saying  that  the  city  could  not  have  been  mis- 
led by  the  notice.    The  principle  announced 

V  2.  See  Municipal  Corporations,  Tol.  3i,  Cent.  Ols. 
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is  that  U  the  notice  so  advises  the  dty  of  the 
cause  of  the  injury  that,  guided  thereby,  it 
can  investigate  the  question  of  liability,  then 
the  notice  is  sufficient  In  Stoors  t.  City  of 
Denver  (Colo.  App.)  73  Pac.  1094,  upon  de- 
murrer to  the  complaint  the  notice  was  held 
Insufficient  The  notice  stated  that  the  claim- 
ant slipped  and  fell  upon  a  public' highway  of 
Denver.  The  cause  of  the  fall  was  not  giv- 
en. The  court  held  that  the  purpose  of  such 
notice  is  to  advise  the  city  recently  after  the 
accident  of  Its  cause,  so  that  an  investiga- 
tion can  be  made  and  liability  determined. 
.The  cases  there  cited  are  upon  this  principle. 

This  statute  Is  In  derogation  of  common- 
law  rights,  and  should  be  strictly  construed 
hi  favor  of  such  rights.  "It  should  not  be 
construed  with  liberality  against  the  right  of 
an  injured  party  to  maintain  an  action 
against  the  dty,  but,  on  the  other  hand, 
should  receive  a  reasonably  strict  construc- 
tion." Tattan  v.  City  of  Detroit,  128  Mich. 
650,  87  N.  W.  894;  Bom  v.  City  of  Spolcane. 
27  Wash.  719,  68  Pac.  386;  Bell  v.  City  of 
Spokane,  30  Wash.  508,  71  Pac.  31;  Reno  t. 
City"  of  St  Joseph,  169  Mo.  642,  70  S.  W.  123; 
Lowe  V.  Inhabitants  of  Clinton,  133  Mass. 
526;  Dalton  v.  City  of  Salem,  136  Mass.  279. 
We  conclude  that,  if  the  notice  gave  to  the 
city  such  information  as  to  enable  It  to  In- 
vestigate the  cause  of  the  injuries  relied  up- 
on in  the  complaint,  then  it  Is  sufficient 

When  the  complaint  Is  looked  to.  Its  gist 
as  to  the  cause  of  the  Injury  is  a  covered  liole 
or  pitfall  in  a  sidewalk  of  defendant  city.  If 
plaintiff  could  prove  In  any  manner  the  ex- 
istence of  this  pitfall,  the  negligence  of  de- 
fendant in  permitting  It  and  that  it  was  the 
proximate  cause  of  plaintiff's  Injury,  her  case 
as  to  this  feature  is  made  out  Defendant's 
liability  was  dependent  upon  whether  this 
hole  existed  through  its  negligence.  If  the 
notice  served  was  sufficiently  full  as  to  the 
cause  of  plaintiff's  injury  that,  guided  by  it 
the  defendant  could  Investigate  its  liability 
as  charged  in  the  complaint,  then  the  notice 
is  sufficient.  The  notice  gives  date  and  place 
of  the  accident,  and  Its  cause  a  pitfall  into 
which  the  plaintiff  stepped-.  If  defendant 
city,  guided  by  this  notice,  had  In  good  -faith 
investigated  the  cause  of  plaintiff's  injuries. 
It  could  have  ascertained  whether  the  hole 
existed  and  whether  there  was  negligence  in 
its  maintenance.  This  Investigation  would 
have  enabled  It  to  determine  the  liability 
charged.  We  think  the  notice  sufficient. 
This  is  the  point  urged  in  oral  argument,  and 
the  one  chiefly  relied  upon  in  the  briefs. 

2.  It  is  said  there  is  error  in  instructions 
2,  3,  and  4,  and  that  the  verdict  Is  against 
the  law  and  the  evidence.  The  instructions, 
taken  together,  clearly  and  fully  state  the 
law  applicable  to  the  case,  l^e  Jury  could 
not  have  been  misled.  The  evidence  is  abun- 
dantly sufficient  to  sustain  the  verdict. 

3.  As  to  assignment  of  error  No.  &,  no  rea- 
son is  stated,  or  authority  cited,  why  this 
assignment  Is  well  made,  and  we  know  of 
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none.  It  Involves  the  question  of  amending 
a  Judgment  to  conform  to  the  verdict  after 
an  appeal  taken  from  the  Judgment  The 
amendment  was  permissible.  Kindel  y.  Lith- 
ographing Co.,  19  C!olo.  310,  85  Pac  538. 
Judgment  affirmed.    Afilrmed. 


(19  Colo.  App.  463) 

CURRIER  et  al.  v.  JOHNSON  et  al. 
(Court  of  Appeals  of  Colorado.    March  14^ 

1904.) 

PROCKKDINGS  IN  ERROR-COSTS-LIABIUTT  OB 
ESTATE. 
1.  The  costs  of  proceedings  in  error  success- 
fully prosecuted  to  reverse  a  holding  that  the 
district  court  was  without  jurisdiction,  and  that 
plaintiff's  complaint,  charging  defendants  with 
breaches  of  duty  as  testamentary  trustees,  fail- 
ed to  state  a  cause  of  action,  cannot  be  taxed 
to  the  estate. 

Error  to  District  Court,  Weld  County. 

Action  by  Virginia  W.  Ourrlep  and  others 
against  Bruce  F.  Johnson  and  others.  Judg- 
ment for  defendants,  and  plaintlflTs  prose- 
cuted error.  On  motions  for  apportionment 
of  costs,  and  to  require  payment  of  costs 
out  of  the  estate  represented  by  defendants 
in  error.    Motions  denied. 

H.  N.  Haynes,  for  defendants  in  error 
Bruce  F.  Johnson  and  Charles  H.  Wheeler. 
Italph  Esteb  and  John  R.  Wolff,  for  defend- 
ant in  error  Horace  G.  Clark. 

PER  CURIAM.  This  is  a  motion  by  John- 
son, Wheeler,  and  Clark,  three  of  defendants 
in  error  in  Currier  et  al.  v.  Johnson  et  al. 
<Colo.  App.)  73  Pac.  882,  for  an  order  directing 
defendants  in  error  May  her  and  Tuckerman, 
as  acting  executors  and  acting  testamentary 
trustees  under  the  will  of  Warren  Currier, 
deceased,  to  pay  the  costs  of  this  proceeding 
on  error  out  of  the  Income  fund  of  said  es- 
tate, and,  in  the  event  this  cannot  be  done, 
then  for  an  order  directing  In  what  propor- 
tion the  several  defendants  in  error  shall  pay 
said  costs.  If  we  Iiave  the  power  to  make  an 
order  directing  the  payment  of  these  costs 
-out  of  the  income  fund  of  the  ratate,  we 
tiave  not  sufficient  Information  as  to  the 
merits  of  the  action  upon  which  to  exercise 
such  discretion.  The  district  court  held  that 
the  amended  complaint  failed  to  state  a 
cause  of  action  against  either  Johnson,  Wheel- 
er, or  Clark,  and  that  It  was  without  Juris- 
diction of  the  action.  The  case  came  here  on 
«rror,  and  we  held  that  the  complaint  stated 
a  cause  of  action  against  each  of  said  par- 
ties, and  that  the  court  liad  Jurisdiction.  The 
-complaint  stated  a  cause  of  action  against 
each  of  said  parties  for  breach  of  their  duties 
as  testamentary  trustees.  So  far  as  we  are 
advised  by  the  record,  these  allegations  may 
be  true.  If  so,  we  ought  not  to  compel  the 
estate,  liad  we  the  power,  to  pay  the  costs 
incurred  in  maintaining  such  cause  of  action 
against  the  defendants.  We  have  no  infor- 
mation which  would  Justify  ns  in  ordering 
the  costs  of  thii  proceeding  on  error  to  be 


taxed  against  the  estate.  We  likewise  have 
no  Information  upon  which  we  could  intelli- 
gently act  in  apportioning  the  costs  among 
tbe  several  defendants  in  error. 

The  motion  to  apportion  the  costs  is  de- 
nied.   Denied. 


(19  Colo.  App.  421) 

LITCH  V.  PEOPLE  ex  reL  TOWN  OP 

STERLING. 

(Court  of  Appeals  of  Colorado.    March  14, 

1904.) 

INTOXICATING  LIQUORS— PROHIBITIVE  ORDI- 
NANCES—CONSTRUCTION— MUNICIPAL  CORPO- 
RATIONS—POWERS— REGULATION  OF  LIQUOR 
TRAFFIC. 

1.  An  ordinance  providing,  "All  persons  are 
hereby  prohibited  from  selling  intoxicating 
•  •  *  liquors,  •  •  •  and  all  persons  are 
hereby  prohibited  from  giving  away  any  such 
intoxicating  •  •  »  liquors,  not  only  pro- 
hibits the  selling,  but  also  the  giving  away,  of 
liquor. 

I       2.  Under  Mills'  Ann.  St.  Sf  2833,  4403,  subd. 

I  18,  giving  incorporated  towns  the  exclusive 
right  to  license  or  prohibit  the  selling  or  giving 
away  of  intoxicating  liquor  within  certain  lim- 
its, an  incorporated  town  may  enact  an  ordi- 
nance prohibiting  not  only  the  sale,  but  also  the 
giving  away,  of  liquors. 

3.  Where  the  meaning  of  a  statute  is  plain, 
the  law  must  be  carried  into  effect  according  to 
its  language. 

Appeal  from  Logan  County  Court 
M.  Lltch  was  convicted  l)efore  a  police 
magistrate  of  violation  of  a  liquor  ordinance, 
and  appealed  to  the  county  court,  where  he 
was  again  convicted,  and  again  appeals.  Af- 
firmed. 

Allen  &  Webster  and  H.  B.  Munson,  for 
appellant    Geo.  E.  McConley,  for  appellee. 

MAXWELL,  J.  Appellant  was  prosecut- 
ed before  the  p<dice  magistrate  of  the  town 
of  Sterling  for  the  alleged  violation  of  an 
ordinance  prohibiting  the  selling  or  giving 
away  of  Intoxicating  liquors  within  the  cor- 
porate limits  of  the  town,  found  guilty,  fined, 
and  appealed  to  the  county  court,  where  a 
Jury  trial  resulted  in  a  verdict  of  guilty  and 
the  assessment  of  a  fine  of  $150,  upon  which 
judgment  was  rendered,  and  this  appeal  tak- 
en tlierefrom. 

The  title  of  the  ordinance  is,  "An  ordinance 
concerning  the  selling  or  giving  away  of  In- 
toxicating, malt,  vinous,  mixed  or  fermented 
liquors."  Pertinent  sections  of  the  ordinance 
are: 

"Section  1.  Al!  persons  are  hereby  prohib- 
ited from  selling  intoxicating,  malt,  vinous, 
mixed  or  fermented  liquors,  within  the  cor- 
porate limits  of  the  town  of  Sterling  or  with- 
in one  mile  of  the  outer  boundaries  thereof, 
'  except  as  hereinafter  provided;  and  all  per- 
'  sons  are  hereby  prohibited  from  giving  away 
!  any  such  Intoxicating,  malt,  vinous,  mixed 
or  fermented  liquors,  in  any  street,  alley, 
public  park,    hotel,    boarding   house,    eating 
house,  saloon,  restaurant,  place  of  traffic  or 
place  of  public  resort  or  upon  any  vacant 
lot  within  tbe  town  of  Sterling,  or  within 
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one  mUe  of  the  outer  boundaries  of  said 
town." 

Section  2  relates  to  permits  to  druggists 
for  selling  liquor  for  medicinal  purposes  only, 
upon  the  prescription  of  a  physician,  which 
prescription  shall  designate  the  name  of  the 
person  for  whom  the  liquor  Is  prescribed, 
and  the  kind  of  liquor  prescribed,  by  its  usu- 
al and  ordinary  name  in  the  English  lan- 
guage, '  and  provides  for  the  keeping  of  a 
book  in  which  every  prescription  shall  be 
posted,  which  book  shall  be  open  at  all  times 
during  business  boui-s  for  examination  by 
any  and  all  adult  residents  of  the  town. 

"Sec.  3.  Any  druggist  or  other  person  who 
shall  sell  or  give  away  any  Intoxicating,  malt, 
vinous,  mixed  or  fermented  liquors,  within 
the  corporate  limits  of  said  towa  or  within 
one  mile  of  the  outer  boundaries  thereof  con- 
trary to  the  provisions  of  this  ordinance  shall, 
on  conviction  thereof  be  fined,  for  each  of- 
fense not  less  than  fifty  ($50.00)  dollars  nor 
more  than  three  hundred  ($300.00)  dollars 
and  costs  of  suit" 

Upon  the. trial  it  was  proven  that  appel- 
lant conducted  a  place  of  business  on  Main 
street,  in  the  town  of  Sterling,  where  he 
sold  cigars,  tobacco,  fruit,  confectionery, 
"soft  drinks,"  etc.;  that  across  the  rear  end 
of  the  room  In  which  this  business  was  con- 
ducted a  cloth  curtain  was  stretched  on  a 
wire  which  hung  several  feet  from  the  cell- 
ing: that  on  the  birthday  of  appellant  he 
had  a  keg  of  beer  In  the  room,  back  of  this 
curtain;  that  a  number  of  persons  there  pres- 
ent, invited  and  uninvited,  including  the  per- 
son named  in  the  complaint,  in  the  presence 
and  upon  the  Invitation  of  appellant,  partook 
of  beer  drawn  from  the  keg;  that  the  beer 
was  free  to  all  who  desired  to  partake  of 
It,  and  was  given  by  appellant  as  a  treat  to 
bis  friends.  It  also  appears  that  previous 
to  the  alleged  violation  of  the  ordinance  the 
appellant  consulted  the  police  magistrate, 
and  was  by  him  advised  that  his  proposed 
entertainment  would  be  a  violation  of  the 
ordinance,  and  subject  him  to  the  penalty  im- 
posed thereby.  Appellant  did  not  testify  at 
the  trial. 

Appellant  requested  the  following  instruc- 
tions, which  were  refused: 

"(1)  You  are  further  instructed,  that  If  yon 
find  the  defendant  guilty  of  giving  away 
some  beer  to  witness  Howard  Huffman  on 
or  about  the  22d  day  of  July,  A.  D.  1899,  It 
then  devolves  upon  you  to  find  whether  or  not 
this  was  given  away  by  defendant  herein 
for  the  purpose  of  grain.  If  not,  then  you 
should  find  the  defendant  not  guilty. 

"(2)  You  are  further  insti-ucted  that  the 
mere  giving  away  of  intoxicating  liquors  for 
the  purpose  of  a  treat  to  one's  friends  Is  not 
a  violation  of  the  ordinance,  and  is  not  to 
be  considered  as  a  violation  of  the  ordinance, 
unless  it  is  given  as  a  trick,  device,  or  sub- 
terfuge to  evade  the  provisions  of  the  stat- 
ute." 

The  court  instructed  the  Jury,  in  substance. 


that  the  ordinance  introduced  was  valid;  that 
if  the  jury  believed  ifrom  the  evidence  that 
the  defendant,  having  no  permit  or  license 
therefor,  on  oe  about  the  date  named  in  the 
complaint,  at  his  place  of  business,  within 
the  town  of  Sterling,  gave  away  beer  to  the 
person  named  in  the  complaint,  they  should 
find  him  guilty. 

The  only  serious  contention  of  appellant  is 
that  it  clearly  appears  that  the  act  complain- 
ed of  was  a  "treat"  upon  his  birthday  to  his 
friends,  without  any  thought  of  gain  or  ijrofit, 
or  any  attempt  or  Intent  to  evade  the  law, 
he  not  being  engaged  in  the  liquor  traffic; 
that  the  "giving  away"  of  the  beer  by  him 
as  shown  by  the  testimony  was  not  within 
the  meaning  or  intention  of  the  ordinance, 
and  that  therefore  he  was  not  guilty  of  a 
violation  thereof;  tliat  the  Instructions  given 
were'  erroneous;  and  that  the  instructions 
refused  should  have  been  given.  In  support 
of  appellant's  position  counsel  have  cited  a 
number  of  authorities. 

In  Wood  V.  Territory,  1  Or.  223,  Wood  was 
Indicted  for  selling  liquor  without  a  license. 
Section  6  of  the  act  relating  to  the  granting 
of  licenses  to  sell  spirituous  liquors  provides 
"that  if  any  person  or  persons  shall  barter, 
sell  or  dispose  of,  in  any  manner,  any  spirit- 
uous liquor,  without  first  having  obtained  a 
license,"  etc.,  "shall  be  fined,"  etc.  On  the 
trial  the  defendant  asked  the  court  to  in- 
struct the  jury  "that  if  Uie  liquor  was  gra- 
tuitously given,  without  consideration,  the  de- 
fendant could  not  be  convicted,"  which  in- 
struction the  court  declined  to  give,  but  in- 
structed them,  "If  the  liquor  was  given 
gratuitously.  It  would  sustain  the  Indictment, 
equally  as  If  It  had  been  sold  and  paid  for." 
The  Supreme  Court  said:  "We  think  there 
was  error  in  the  refusal  of  the  court  to  in- 
struct the  Jury  as  asked,  and  also  in  the 
instruction  given.  The  statute  was  intended 
to  regulate  the  traffic  In  spirituous  liquors. 
'To  dispose  of  liquor  in  any  manner*  might, 
unqualified  by  anything  else,  mean  the  giving 
of  it  away;  but  in  view  of  the  whole  stat>r 
nte,  we  think  it  means  to  part  with  it  for 
some  consideration,  or  with  some  motive  of 
gain.  Clearer  and  stronger  language  is  nec- 
essary to  make  it  a  crime  for  one  man  to 
give  another  a  glass  of  spirituous  liquor. 
Where  it  is  intended  to  prohibit  the  giving 
of  a  thing  as  well  as  the  selling,  the  word 
•give,'  or  some  equivalent  term,  is  employed. 
♦  •  ♦  The  expression  'to  dispose  of  in  any 
manner"  seems  intended  to  reach  those  cases 
where  persons  by  some  artiflce  or  Indirec- 
tion attempt  to  cover  up  a  sale,  and  so  evade 
the  penalties  of  the  law." 

In  Albrecht  v.  People,  7S  111.  510,  the  facts 
were  that  defendant  was  the  owner  and  op- 
erator of  a  brewery;  tliat  he  did  not  keep  a 
dramshop,  nor  did  he  sell  his  beverage  to  be 
drunk  on  the  premises;  that  the  person  to 
whom  it  is  alleged  he  sold  or  gave  one  or 
more  glasses  of  beer  came  to  see  him  while 
be  was  in  111  health,  lying  on  the  lounge  In 
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lilB  house,  apart  from  his  brewery,  for  the 
purpose  of  transacting  business  with  him; 
that  while  there  defendant  sent  to  tlie  brew- 
ery for  beer  and  proffered  it  to  his  visitor  as 
an  act  of  hospitality.  The  act  under  which 
defendant  was  prosecuted  was  entitled  "An 
act  to  provide  for  the  licensing  of  and 
against  the  erils  arising  from  the  sale  of 
intoxicating  liquors,"  the  ststh  section  of 
which  provides  that  "whoever  by  himself  or 
his  agent  or  servant,  shall  sell  or  give  intox- 
icating liquor  •  •  •  to  any  person  intox- 
icated, or  who  is  in  the  habit  of  getting  in- 
toxicated, shall,  for  each  offense,  be  fined," 
«tc.  Some  testimony  was  introduced  to  show 
that  the  person  to  whom  the  beer  was  given 
was  intoxicated.  The  court  held  that  the  act 
complained  of  was  not  within  the  Intent  and 
meaning  of  the  LeKislatnrc,  and  that  the  tes- 
timony failed  to  prove  that  the  person  to 
whom  the  beer  was  given  was  intoxicated, 
and  upon  these  grounds  reversed  the  case. 

Cruse  V.  Aden,  127  111.  231,  20  N.  E.  73,  8 
L.  R.  A.  327.  This  was  a  civil  actl<Hi  to  re- 
cover damages  for  the  death  of  the  husband 
of  plaintiff,  alleged  to  have  been  caused  by 
his  Intoxication,  to  which  Intoxication  de- 
fendant contributed.  The  action  was  prose- 
cuted under  and  by  virtue  of  the  provisions 
of  section  9  of  "An  act  to  provide  for  the  li- 
censing of  and  against  the  evils  arising  from 
the  sale  of  intoxicating  liquors."  It  appeared 
from  the  evidence  that  defendant  was  not  in 
any  way  engaged  in  the  liquor  traffic;  that 
he  met  the  husband  of  plaintiff,  who  was  not 
then  intoxicated,  at  or  near  a  polling  place 
on  election  day,  and  gave  him  two  drinks  of 
whisky  out  of  a  flask  which  he  carried;  that 
the  party  to  whom  the  whisky  had  been  given 
subsequently  became  intoxicated,  and  met 
his  death  by  reason  of  a  fall  from  his  horse 
while  on  his  way  home.  After  an  elaborate 
discussion  of  the  statute  Involved,  and  the 
citation  of  numerous  authorities,  held,  thiat 
the  above-entitled  act  did  not  apply  to  per- 
sons who  are  not  either  directly  or  indirect- 
ly, or  in  any  way  or  to  any  extent,  engaged 
'  In  the  liquor  traffic,  and  that  the  right  of  ac- 
tion given  by  section  0  of  said  act  Is  not  in- 
tended to  be  given  against  a  person  who  In 
his  own  house  or  elsewhere  gives  a  glass  of 
intoxicating  liquor  to  a  friend  as  a  mere  act 
of  courtesy  and  politeness,  and  without  any 
purpose  or  expectation  of  pecuniary  gain  or 
profit. 

In  State  v.  Standisb,  37  Kan.  643,  16  Pac. 
6G.  it  appears  that  Standish  was  engaged  In 
■the  boot  and  shoe  business;  that  two  or  three 
other  persons  "chipped  in"  and  purchased 
one  or  two  kegs  of  beer;  that  the  beer  was 
kept  in  a  back  room  or  wareroom  of  the 
store  building  used  by  Standish;  that  the 
beer  was  used  by  Standish  himself,  and  was 
also  given  away  to  several  persons.  There 
was  no  evidence  to  show,  or  tending  to  show, 
that  Standish  ever  sold  or  bartered  any  beer 
or  other  intoxicating  liquor  at  the  place 
named  In  the  Indictment,  or  anywhere  else, 


or  that  any  other  person  sold  m:  bartered  beer 
or  other  Intoxicating  liquor  in  his  store  or 
wareroom.  There  were  three  counts  in  the 
indictment  The  second  count  charged  -'that 
on  or  about  the  month  of  May,  18S7,  defend- 
ant did  unlawfully  aid,  assist,  and  abet  in 
keeping  and  maintaining  a  place  and  room  in 
which  Intoxicating  liquors  were  received  fw 
the  purpose  of  use,  barter,  and  to  give  away 
as  a  beverage,  without  having  a  permit." 
The  court  Instructed  the  jury,  among  other 
things,  as  follows:  "The  giving  away  of  in- 
toxicating liquor  to  be  used  as  a  beverage  Is 
an  unlawful  selling,  within  the  provisions  of 
the  laws  of  Kansas."  And  also  "that  if  you 
find  beyond  a  reasonable  doubt  that  defend- 
ant, at  the  place  mentioned  in  the  second 
count  of  the  Indictment,  did  assist  and  abet  in 
keeping  and  maintaining  a  place  and  room 
in  which  Intoxicating  liquors  were  received 
and  kept  for  the  purpose  of  use,  barter,  or 
to  be  given  away  as  a  beverage,  without  hav- 
ing a  permit  to  sell  the  same,  you  will  find 
him  guilty  upon  the  second  count."  Counsel 
for  Standish  requested  the  court  to  instruct 
the  Jury  that  "any  one  In  the  lawful  and 
bona  fide  possession  of  beer  may  use  it  him- 
self or  may  give  it  away  without  being  guilty 
of  a  violation  of  the  law,  provided  he  does 
not  give  It  away  to  evade  any  of  the  pro- 
visions of  the  prohibitory  law,"  and  also  that 
"the  bona  fide  and  honest  giving  away  of 
intoxicating  liquors  by  one  who  is  lawfully 
in  possession  of  the  liquors  is  not  a  violation 
of  the  law."  These  last  Instructions  were 
refused,  and  nothing  similar  to  them  was 
given.  Defendant  was  convicted,  and  in  re- 
versing the  Judgment  the  Supreme  Court 
says:  "The  instructions  In  this  case,  how- 
ever, were  not  sufficiently  limited  to  embrace 
the  offense  attempted  to  be  described  In  the 
second  count  of  the  Indictment,  under  the 
provisions  of  section  16  of  the  prohibitory 
act.  They  allowed  the  Jury  to  find  Standisb 
guilty  If  he  used  the  beer  himself,  or  gave  it 
away,  although  not  done  In  violation  of  the 
statute,  nor  to  evade  any  of  the  provisions 
thereof." 

In  Reynolds  v.  State,  73  Ala.  3,  the  defend- 
ant was  Indicted  and  convicted  under  a  stat- 
ute which  made  It  "unlawful  for  any  person 
or  persons  (except  upon  the  written  prescrip- 
tion herein  provided  for)  to  make,  sell  or 
otherwise  dispose  of  any  spirituous  or  malt 
liquors  or  other  intoxicating  drinks  within 
the  counties  of  Dale  and  Henry,  state  of 
Alabama."  The  testimony  was  that  the  de- 
fendant, at  his  private  residence.  In  Dale 
county,  gave  to  a  guest  two  or  more  drinks 
of  spirituous  liquor,  to  wit,  whisky.  No  point 
was  made  in  the  case  on  the  question  of  a 
written  prescription.  The  presidiag  Judge 
Instructed  the  Jury  that  this  constituted  dis- 
posing of  spirituous  liquors  within  the  stat- 
ute. Held,  that  the  act  shown  In  evidence 
was  not  the  disposing  of  liquor,  within  the 
contemplation  of  the  Legislature. 

In  State  v.  Jones,  39  Vt  370,  defendant 
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was  indicted  for  selling,  furnishing,  and  giv- 
ing away  intoxicating  liquor  in  violation  of 
the  statute.  TI16  statute  is  not  given  in  the 
opinion  of  the  court.  The  proof  was  that  de- 
fendant kept  a  hotel,  and  in  connection  there- 
with a  bar;  that  he  gave  to  a  domestic  serv- 
ant at  the  bar  three  drinks  of  whisky.  Held 
not  to  be  within  the  statute,  as  the  servant 
was  a  member  of  defendant's  family.  It  al- 
so appeared  from  the  evidence  tliat  "at 
divers  times"  defendant  furnished  whisky 
to  musicians  whom  he  had  hired  to  play  at 
dances  given  at  his  hotel.  Held  that,  as  the 
musicians  were  not  part  of  defendant's  fam- 
ily, these  acts  were  within  the  statute.  Judg- 
ment of  the  court  below  was  reversed,  howev- 
er, for  the  reason  that  the  words  "at  divers 
times"  were  omitted  from  the  indictment,  and 
the  prosecution,  over  the  objections  of  de- 
fendant, was  allowed  to  introduce  testimony 
tending  to  show  a  number  of  dlCterent  of- 
fenses. 

The  only  authority  cited  by  appellant,  aris- 
ing under  a  prohibitory  law,  wherein  the 
facts  are  at  all  analogous  to  the  facts  in  the 
case  under  consideration,  is  State  v.  Standish, 
supra.  In  that  case  it  was  in  evidence  that 
defendant  kept  the  beer  which  he  used  him- 
self and  gave  away  In  a  back  room  or  ware- 
room  of  a  store  building,  and  not  In  "a  place 
of  traffic  or  place  of  public  resort."  In  all 
of  the  cases  cited  by  appellant,  the  statutes 
under  which  the  prosecution  was  had,  so  far 
as  they  appear  in  the  opinions  of  the  courts, 
used  the  words  "give,"  "give  away,"  "dis- 
pose of,"  in  connection  with  the  words  "bar- 
ter," "sell,"  or  "exchange";  showing  an  evi- 
dent intention  upon  the  part  of  the  lawmak- 
ing power  to  anticipate  any  attempt  to  evade 
the  provisions  of  the  law  which  those  engag- 
ed in  the  liquor  traffic  might  by  any  ingenui- 
ty invent.  In  the  ordinance  under  consid- 
eration, the  words  "selling"  and  "giving 
away"  are  wholly  disconnected  from  each 
other,  and  each  is  coupled  with  an  absolute 
prohibition,  disclosing  an  evident  intention 
upon  the  part  of  the  lawmaking  power  to  not 
only  prohibit  the  selling  of  liquor  within  the 
limits  of  the  town,  but  also  to  prohibit  the 
giving  away  of  liquor  in  certain  designated 
places  In  the  town,  which  intention  was  ex- 
pressed in  language  which  requires  no  con- 
struction or  interpretation. 

The  court  committed  no  error  in  his  rul- 
ings upon  the  instructions  given  and  refused. 

Counsel  for  appellant  contend  that  the  or- 
dinance was  void  because  on  its  face  it  at- 
tempted to  enlarge  the  powers  of  the  cor- 
poration beyond  those  conferred  by  the  stat- 
ute. In  construing  section  28.33,  Mills'  Ann. 
St.,  and  section  4403,  subd.  18,  Mills'  Ann. 
St.,  In  People  v.  Ralms,  20  Colo.  489,  492,  493, 
39  Pac.  341,  342,  the  Supreme  Court  said: 
"The  above  statutes  give  to  an  incorporated 
town  'the  exclusive  right  to  license,  regulate 
or  prohibit  the  selling  or  giving  away  of  any 
intoxicating,  malt,  vinous,  mixed  or  ferment- 
ed liquor  within  the  limits  of  the  town  or 


within  one  mile  beyond  the  outer  boundaries 
thereof,  except  where  the  boundaries  of  two 
towns  adjoin.'  No  authority  neSd  be  cited  to 
the  effect  that  the  regulation  of  the  liquor 
traffic  is  purely  a  legislative  power,  and  that 
It  is  also  clearly  within  the  power  of  the  Leg- 
islature to  delegate  to  the  municipal  authori- 
ties the  power  to  regulate,  license  or  pro- 
hibit the  sale  of  liquor  within  their  own  lim- 
Ita.  *  *  *  The  Legislature,  having  the 
right  absolutely  to  prohibit  such  sales  as  de- 
fendant was  making,  has  also  the  rigtat  to 
confer,  and  did  confer,  upon  the  county  and 
upon  the  town,  the  same  power  of  prohibi- 
tion." Sec,  also,  Black  on  Intoxicating  Liq- 
uors, f  39,  where  it  Is  said:  "And  we  may 
here  remark  that,  if  the  state  has  power  to 
prohibit  the  sale  of  liquor,  It  has  also  power 
to  prohibit  the  giving  of  liquor  by  ona  per- 
son to  another.  The  evil  to  be  avoided  Is 
the  communication  from  one  to  another  of  an 
article  which  may  be  injurious  to  the  recipi- 
ent, or  which  by  Its  general  use  may  de- 
moralize or  harm  the  whole  community.  It 
is  not  attempted  to  restrain  a  man's  private 
indulgence  in  drihk.  But  that  is  because 
law  deals,  not  with  the  Isolated  Individual, 
but  with  men  in  their  relations  to  each  oth- 
er. Upon  the  delivery  of  a  noxious  substance 
from  one  to  another,  a  relation  is  established 
of  which  the  law  may  take  cognizance.  And 
It  is  perfectly  Immaterial  whether  the  trans- 
fer be  by  sale,  barter,  or  gift."  In  Powers  v. 
Commonwealth,  90  Ky.  1C7, 13  S.  W.  450,  the 
defendant  was  convicted  under  an  act  of 
the  Legislature  of  Kentucky  which  provides: 
"It  shall  be  unlawful  for  any  person  or  per- 
sons to  sell,  barter,  give,  loan  or  traffic  in 
spirituous,  vinous  or  malt  liquors  in  any 
quantity  whatever  within  the  county  of  Row- 
an." In  the  course  of  the  opinion  the  court 
said:  "He  next  contends  that  the  statute  is 
unconstitutional  In  so  far  as  It  deprives  a 
person  of  the  right  to  give  liquor  to  another, 
because  by  so  doing  It  denies  him  the  use 
of  his  property.  If  the  sale  may  be  forbid- 
den, equally  so  may  the  gift  of  It.  The  law 
has  the  public  welfare  In  view,  and  one  may 
be  as  injurious  to  the  public  as  the  other. 
It  has  long  been  the  recognized  and  unques- 
tioned law  of  this  state  that  one  can  not  give 
liquor  to  a  minor.  The  Legislature  may, 
looking  to  the  public  health,  or  its  peace  or 
morals,  and  in  the  exercise  of  the  police 
power,  forbid  not  only  the  sale,  but  the  gift, 
of  any  article  calculated  to  Injure  these  pub- 
lic interests.  The  citizen  acquires  his  prop- 
erty subject  to  this  right  upon  the  part  of  the 
lawmaking  power.  The  Individual  right  is 
thus  qualified  to  secure  the  protection  of  the 
public."  Under  the  above  authorities,  it  Is 
manifest  that  the  enactment  of  the  ordinance 
was  clearly  within  the  authority  delegated 
the  town  by  the  Legislature.  Statutes  should 
be  Interpreted  according  to  the  most  natmral 
and  obvious  Import  of  their  language,  witli- 
out  resorting  to  subtle  or  forced  conclusions 
for  the  purpose  of  either  limiting  or  extend- 
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Ing  tbelr  operation.  Dwarrls  on  Statutes, 
144.  When  the  meaning  is  plain,  the  law 
must  be  carried  into  effect  according  to  its 
language,  or  the  courts  would  be  assuming 
legislative  authority.  The  words  of  the  or- 
dinance, the  absolute  prohibition  of  "sell- 
ing" within  the  limits  of  the  town,  the  ab- 
solute prohibition  of  "giving  away"  In  cer- 
tain designated  places,  including  places  of 
traffic  and  public  resort,  the  manifest  effort 
to  prevent  evasion  upon  the  part  of  drug- 
gists, the  penalties  imposed,  the  Inclusion  of 
any  and  all  intoxicating  liquors,  afford  un- 
doubted evidence  of  the  design  of  the  authori- 
ties of  the  town  to  make  it  a  strictly  prohi- 
bition town,  according  to  the  express  terms 
of  this  ordinance,  and  according  to  the  plain 
language  thereof,  which  language  cannot  be 
mlsnnderstood  by  any  one  of  ordinary  or  rea- 
sonable intelligence.  If  the  construction  of 
the  ordinance,  as  contended  for  by  appellant, 
under  the  facts  disclosed  by  the  evidence, 
should  be  adopted,  every  "place  of  traffic  or 
public  resort"  In  the  town,  upon  the  plea  of 
hospitality  or  for  the  purpose  of  celebration, 
could  be  converted  Into  a  free  barroom  or 
dramshop,  and  intoxicating  liquors  dispensed 
without  let  or  hindrance.  Such  construction 
would  render  the  ordinance  a  nullity. 

Perceiving  no  error  in  the  record,  the  judg- 
ment will  be  affirmed.    Affirmed. 

(19  Colo.  App.  433) 

LITCH  V.  PEOPLE  ex  rel.  TOWN  OF 

STERLINa. 

(Conrt  of  Appeals  of  Colorado.    March  14, 

1904.) 

'  SHERIFFS— PREJUDIOB—PBRFORMANCB  OF 
DUTIES  BY  CORONER. 
1.  Mills'  Ann.  St.  §  809,  providing  that  when- 
ever any  party  shall  make  and  file  with  the 
clerk  of  the  proper  court  an  affidavit  of  preju- 
dice against  the  sheriff  of  the  county  the  clerk 
shall  direct  tlie  original  or  other  process  to  the 
coroner,  is  mandatory,  and  does  not  give  the 
court  discretionary  power  to  grant  or  refuse  a 
motion  to  have  the  coroner  summon  the  jury, 
where  counter  affidavits  are  filed  by  the  oppos- 
ing party. 

Appeal  from  Logan  County  Court 
M.  Litcb  was  convicted  before  a  police 
magistrate  for  violation  of  a  liquor  ordi- 
nance, and  appealed  to  the  county  court, 
where  be  was  again  found  guilty,  and  again 
appeals.    Reversed. 

Allen  &  Webster  and  H.  E.  Munson,  for  ap- 
pellant   tieo.  E.  McConley,  for  appellee. 

MAXWELL,  J.  The  appellant  was  prose- 
cuted before  the  police  magistrate  of  the 
town  of  Sterling  for  the  violation  of  "An  or- 
dinance concerning  the  selling  and  giving 
away  of  intoxicating  malt,  vinous,  mixed  or 
fermented  liquors."  He  was  convicted,  fined, 
prosecuted  an  appeal  to  the  county  court 
where  the  case  was  tried  to  a  Jury,  and  he 
was  again  foimd  guilty,  and  a  fine  of  $50 
assessed  by  the  Jury,  upon  which  judgment 
was  rendered,  from  which  this  appeal. 


In  the  county  court,  before  the  jury  was 
summoned,  appellant  filed  bis  motion  to  have 
the  coroner  summon  the  Jury,  and  supported 
such  motion  by  his  affidavit  in  wluch  he 
swears  that  he  believes,  is  informed,  and 
states  the  fact  to  be,  that  the  sheriff  of  the 
county  is  so  partial,  biased,  and  prejudiced, 
and  has  such  an  Interest  in  the  case,  that  it 
would  be  Impossible  for  him  (appellant)  to 
have  an  impartial  jury  selected  by  the  sher- 
iff. The  attorney  for  appellee  and  the  sher- 
iff filed  counter  affidavits.  Tlie  court  over- 
ruled appellant's  motion,  to  which  ruling  an 
exception  was  saved,  and  error  Is  assigned 
thereon,  alills'  Ann.  St  §  869,  provides: 
"Whenever  any  party,  his  agent  or  at- 
torney, shall  make  and  file  with  the  clerk 
of  the  proper  court  an  affidavit  stating  that 
he  believes  that  the  sheriff  of  such  county 
will  not  by  reason  of  either  partiality,  preju- 
dice, consanguinity  or  interest,  faithfully  per- 
form his  duties  in  any  suit  commenced  or 
about  to  be  commenced  In  said  court,  the 
clerk  shall  direct  the  original  or  other  process 
in  such  suit  to  the  coroner,  who  shall  execute 
the  same  In  like  manner  as  the  sheriff  might 
or  ought  to  have  done."  It  Is  said  that,  ap- 
pellant having  filed  his  motion  addressed  to 
the  court,  supported  by  his  affidavit  there- 
fore appellee  might  meet  the  same  by  counter 
affidavits;  that  the  court  might  then,  in  the 
exercise  of  Its  discretion,  grant  or  refuse  the 
motion,  and  this  conrt  should  not  review  the 
exercise  of  such  discretion.  We  do  not  agree 
with  this  contention.  The  foregoing  statute 
is  mandatory,  and  in  this  respect  differs  from 
like  statutory  provisions  to  the  effect  "that 
where  It  shall  appear"  that  the  sheriff  Is 
prejudiced  the  court  may  order  the  summons 
or  other  process  to  be  served  by  the  coroner. 
The  affidavit  required  by  the  statute  having 
been  filed  with  the  clerk,  it  was  bis  duty  to 
issue  the  process  (venire)  to  the  coroner. 

The  court  erred  In  overruling  the  motion 
of  appellant  and  for  this  error  the  judgment 
will  be  reversed.    Reversed. 


(142  Cal.  377) 

In  re  NEWIX)VE'S  ESTATE.    (L.  A.  1,374.) 

(Supreme  Court  of  California.    March  3,  1904.) 

ADMINISTRATION  OF  ESTATE— SALE  OF  REAL, 
ESTATE— AUTHORITY  TO  ORDER— NETCESSITY 
OF  SELLING  ENTIRE  TRACT— FINDINGS  ON 
APPLICATION— SUFFICIENCY— DISCRETION  OP 
COURT. 

1.  The  title  to  land  of  a  decedent  vests  in  his 
heirs  or  devisees  at  his  death,  subject  only  to 
such  powers  to  order  a  sale  iu  the  course  of 
administration  as  are  then  possessed  by  the 
court,  and  these  vested  rights  cannot  be  im- 
paired or  affected  by  subsequent  legislation 
giving  a  power  of  sale  for  new  purposes,  differ- 
ent from  and  greater  than  those  conferred  by 
the  law  in  force  at  that  time. 

2.  Code  Civ.  Proc.  §  1542,  prior  to  the  amend- 
ment of  1^)3,  provided,  iu  effect,  that  if,  on  the 
hearing  of  a  petition  for  the  sole  of  land  of  a 
decedent  for  the  payment  of  debts,  legacies,  and 
expenses  of  administration,  it  appeared  neces- 
sary to  sell  a  part  of  the  real  estate,  and  it 
should  further  appear  that,  after  a  sale  of  any 
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such  part  as  might  be  required  to  raise  the  nec- 
essary money,  the  residue  would  be  of  such  a 
character,  with  reference  to  its  future  dispo- 
aition  among  the  heirs  or  devisees,  as  clearly  to 
render  it  for  the  best  interests  of  all  con- 
cerned that  the  same  should  be  sold,"  the  court 
might  order  the  sale  of  all  the  real  estate. 
Beld,  that  this  did  not  mean  that  a  sale  of  the 
whole  could  be  ordered  only  when  the  sale  of  a 
part  would  cause  the  remainder  to  become  un- 
fit for  disposition  among  those  interested,  but 
that  a  sale  of  the  entire  real  estate  could  be  or- 
dered thereunder  whenever  the  remainder  after 
the  sale  would  be  of  itself,  and  irrespective  of 
the  effect  of  a  sale  of  a  part,  of  a  character  that 
would  make  it  difficult  or  impossible  to  dispose 
of  it  among  the  interested  parties,  and  so  ren- 
der it  to  their  interest  to  have  it  sold  also. 

3.  The  court,  in  determining  whether  all  of  a 
decedent's  land  should  be  sold,  found  that,  "ow- 
ing to  the  uncertainty  of  the  distribution  of 
the  oil,  and  as  to  its  location,  quantity,  and 
quality  ju  said  real  estate,  it  is  impossible  to 
make  a  fair  and  equitable  partition  of  the  en- 
tire tract."  and  that  "the  water  on  said  parcel 
of  land  is  limited  to  two  places,  which  renders 
it  impracticable  to  make  an  equitable  partition 
of  said  tract."  Held,  that  it  was  a  necessary 
implication  from  such  findings  that  a  remainder 
after  the  sale  of  any  part  would  be  impossible 
of  partition. 

4.  On  an  application  for  au  order  to  sell  real 
estate  of  a  decedent  the  court  found  that  enough 
money  could  be  raised  by  mortgage  on  the  land, 
but  it  did  not  appear  that  any  of  the  heirs  had 
property  or  means  other  than  their  interests  in 
the  estate.  Besides  this,  the  income  produced 
by  the  land  was  manifestly  insufDcieut  to  pay 
legal  interest  on  the  amount  of  the  loan  re- 
quired, and  the  distributees  mnst  inevitably 
have  lost  the  entire  property,  onless  before  de- 
fault and  foreclosure  they  could  make  a  sale. 
Held,  in  view  of  these  conditions,  that  the  court 
did  not  err  in  finding  that  a  sale  was  necessary. 

5.  A  finding  and  evidence  that  the  residue  of  a 
decedent's  real  estate  could  not  be  partitioned 
after  a  sale  of  a  part  was  suftlcient  to  sustain 
an  order  to  sell  the  whole,  without  aid  from  a 
finding  that  a  sale  of  a  part  would  injure  the 
residue. 

6.  The  determination  as  to  whether  a  sale  of 
a  decedent's  real  estate  is  inadvisable,  owing 
to  the  pendency  of  a  suit  involving  a  small 
part  of  the  tract  in  question,  is  a  matter  largely 
within  the  discretion  of  the  court  to  which. ap- 
plication is  made. 

'  Department  1.  Appeal  -from  Superior 
CJourt,  Santa  Barbara  County;  W.  S.  Day, 
Judge. 

Proceedings  for  the  sale  of  real  estate  be- 
longing to  the  estate  of  John  Newlove,  de- 
ceased. From  an  order  therefor  the  Mercan- 
tile Trust  Company,  an  interested  party,  Ap- 
peals.   Affirmed. 

Richards  &  Currier,  for  appellant  B.  T. 
Thomas,  for  respondent. 

'  SHAW,  J.  This  Is  an  appeal  from  an  or- 
der for  the  sale  of  the  real  estate  belonging 
to  the  deceased.  The  appeal  Is  by  the  Mer- 
cantile Trust  Company,  a  corporation,  which 
has  succeeded  to  the  interest  of  Frank  H. 
Newlove,  one  of  the  heirs  of  the  deceased, 
and  a  devisee  imder  the  will.  The  principal 
question  presented  upon  the  appeal  is  wheth- 
er or  not,  under  the  facts  shown,  the  court  is 
Justified  In  ordering  the  sale  of  the  entire  real 
estate  of  the  deceased,  instead  of  a  part  there- 
of only. 


The  entire  real  estate  of  the  deceased  c<Mt- 
slated  of  a  tract  of  2,945  acres  of  farming 
land.  The  petition  alleges  that  it  was  of  the 
value  of  $750,000,  and  that  the  debts,  expens- 
es of  administration,  and  legacies,  witb  in- 
terest, amounted  to  $51,050.  The  reason  glT- 
.en  for  asking  a  sale  of  the  entire  tract  in- 
stead of  only  a  part  was  that  it  was  to  the 
advantage  and  benefit  of  those  interested  that 
the  whole  be  sold,  because.  It  is  alleged,  a 
considerable  portion  of  the  land  contained 
oil  and  asphalt  deposits  of  great  value,  wliich 
were  not  evenly  distributed  over  the  whole 
of  it;  that  it  was  impossible  to  determine 
what  portion  of  the  land  contained  such  de- 
posits, and  that  the  location,  extent,  and  qual- 
ity of  the  same  was  so  uncertain  that  an  eq- 
uitable partition  could  not  be  made.  The 
prayer  was  for  an  order  to  sell  the  whole 
tract,  or  such  itarts  thereof  as  the  court 
should  Judge  necessary  or  beneficial.  The 
appellant  appeared  and  ■  contested  the  peti- 
tion, denying  the  allegations  above  mention- 
ed, and  averring,  in  addition  thereto,  tliat  a 
suit  was  pending  involving  the  title  to  a 
strip  of  land  two  or  three  clialns  wide  al<mg 
the  south  boundary  of  the  tract;  tbat  this 
impaired  the  value  of  that  portion  of  the 
land,  so  tbat  it  was  not  advisable,  until  the 
litigation  was  settled,  to  offer  the  same  for 
sale;  and,  further,  that  the  amount  neces- 
sary to  pay  the  debts,  expenses  of  adminis- 
tration, and  legacies  could  be  raised  by  a 
mortgage  upon  the  property,  so  tbat  a  sale 
of  any  part  thereof  was  unnecessary.  The 
court  found  in  favor  of  the  petitioners,  and 
thereupon  made  an  order  for  the  sale  of  the 
entire  tract 

The  deceased  died  in  1889,  and  therefore 
the  court  had  no  power  to  proceed  under  the 
amendments  of  1893  to  sections  1536,  1537, 
1512,  1543,  Code  Civ.  Proc.,  authorising  a 
sale  to  be  made  when  It  appears  to  be  for 
the  advantage,  benefit,  and  best  interest  of 
those  interested.  The  title  to  the  land  vest- 
ed in  the  heirs  at  his  death,  subject  only  to 
such  powers  to  order  a  sale  in  course  of  ad- 
ministration as  were  then  possessed  by  the 
court.  These  vested  rights  could  not  be  im- 
paired or  affected  by  subsequent  legislation 
giving  a  power  of  sale  for  new  purposes  dif- 
ferent from  and  greater  than  those  conferred 
by  the  law  in  force  at  the  death  of  the  de- 
ceased. EJst  of  Packer,  125  Cal.  396,  58  Pac. 
59,  73  Am.  St  Bep.  58;  Brenham  v.  Story,  3» 
Cal.  179;  Pryor  v.  Downey,  50  Cal.  409,  19 
Am.  Rep.  656.  The  only  power  under  which 
in  this  case  the  court  could  order  a  sale  of 
more  land  than  was  necessary  for  the  pay- 
ment of  debts,  legacies,  and  expenses  of  ad- 
ministration was  tbat  given  by  section  1542, 
Code  Civ.  Proc,  as  it  stood  prior  to  the 
amendment  of  1803.  It  then  provided,  in'ef- 
fect,  that  If  upon  the  hearing  of  a  petition  for 
sale  it  appeared  necessary  to  sell  a  part  of 
the  real  estate,  and  it  should  further  appear 
that  after  a  sale  of  any  such  part  as  might 
be  required  to  raise  the  necessary  money  "the 
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residue  would  be  of  such  a  cbaracter  with 
reference  to  its  future  disposition  among  ttie 
heirs  or  devisees  as  clearly  to  render  it  for 
tlie  best  interests  of  all  concerned  that  the 
tiame  should  be  sold,"  the  court  might  order 
the  sale  of  all  of  the  real  estate.  There  is 
nothing  iu  the  language  of  this  part  of  the 
section  Implying  that  the  "character  (of  the 
residue)  with  reference  to  its  future  dispo- 
sition" Is  something  that  must  be  produced  or 
caused  by  the  proiMsed  sale  and  consequent 
Heveraoce  of  a  part.  It  does  not  mean  that 
the  sale  of  the  whole  can  be  ordered  only 
when  the  sale  of  a  part  would  cause  the  re- 
mainder to  become  unfit  for  disposition 
among  those  interested.  The  sale  of  the  en- 
tire real  estate  may  be  ordered,  under  this 
part  of  the  section,  whenever  the  remainder 
that  would  be  left  after  the  sale  of  any  pro- 
posed part  would  be  of  itself,  and  irrespec- 
tive of  the  efTect  of  the  segregation  of  the 
part  sold,  of  a  character  that  would  make  it 
ditUcult  or  impossible  to  dispose  of  it  among 
the  interested  parties,  and  so  render  it  to 
their  interest  to  have  such  residue  also  sold. 
It  is  the  character  of  the  remainder  itself 
that  is  to  render  it  for  the  Interest  of  the 
parties  to  have  such  remainder  sold,  and  not 
the  effect  of  the  sale  of  the  other  part  there- 
on. This  distinction  is  Important  to  the  de- 
cision of  the  present  case,  for  here  the  jwr- 
ticular  fact  that  makes  the  residue,  after  the 
sale  of  any  possible  part,  unfit  for  disposition 
among  the  interested  parties,  is  that  the  en- 
tire tract  contains  mineral  oil,  or  is  supposed 
to  contain  it,  and  Is  very  valuable  for  that 
reason,  and  comparatively  worthless  for  any 
other  purpose,  and  that  the  oil  is  not  devel- 
oped, nor  its  location,  quantity,  and  quality 
In  the  respective  parts  of  the  land  ascertain- 
ed, and  for  that  reason  no  equitable  or  In- 
telligent partition  among  the  heirs  and  devi- 
sees could  be  made  of  it.  But  this  coudltion 
is  that  of  the  land  as  a  whole  and  also  of 
every  part  of  it,  and  it  cannot  be  said  that 
the  segregation  of  any  part  by  a  sale  would 
render  the  remainder  either  more  or  less 
divisible  tiun  it  was  before.  It  would  have 
no  effect  whatever  upon  the  divisibility  of  the 
remainder,  and,  if  the  sale  of  the  part  must 
be  the  cause  of  the  Indivisibility  of  the  re- 
mahider,  then  the  sale  would  be  unauthoriz- 
ed. But  it  is  sufliclent  that  after  the  sale  of 
a  part  the  remainder  would,  from  any  cause, 
be  Indivisible,  so  that  it  could  not  be  suc- 
cessfully and  beneficially  disposed  of  among 
the  heirs  and  devisees  without  a  sale,  then 
the  sale  of  the  whole  would  be  within  the 
power  of  the  court.  It  appears  both  from 
the  recitals  embraced  in  the  order  as  entered 
and  from  the  evidence  in  the  case  that  the 
entire  tract  was  of  the  character  above  de- 
scribed; and  that  after  the  sale  of  any  part 
of  it  the  residue,  because  of  its  original  con- 
dition, would  be  of  such  a  character  that  a 
pailition  of  it  could  not  be  made  so  as  to 
give  each  his  just  proportion  of  the  value, 
and  therefore  the  case  comes  clearly  within 


the  provisions  of  the  part  of  the  section  above 
quoted.  The  court,  under  such  circumstan- 
ces, was  authorized  to  make  the  order  for  the 
sale  of  the  entire  tract.  The  court  does  not 
expressly  find  that  the  remainder,  after  the 
sale  of  any  part,  would  be  impossible  of 
partition,  but  tills  is  necessarily  implied  from 
the  findings  that,  "owing  to  the  uncertainty 
of  the  distribution  of  the  oil,  and  as  to  its 
location,  qqantity,  and  quality  in  said  real 
estate,  it  is  impossible  to  make  a  fair  and 
equitable  partition  of  the  entire  tract,"  and 
that  "the  water  on  said  parcel  of  land  is  lim- 
ited to  two  places,  which  renders  it  imprac- 
ticable to  make  an  equitable  partition  of  said 
tract"  These  findings  are  fully  sustained 
by  the  evidence. 

The  appellant  contends  that  the  finding 
that  it  is  necessary  to  sell  any  part  of  the 
land  to  pay  the  debts,  expenses,  and  legacies 
is  not  sustained  by  the  evidence.  This  con- 
tention is  based  on  the  evidence  and  finding 
of  the  court  tliat  enough  money  for  that  pur- 
pose could  easily  be  raised  by  mortgage  on 
the  land.  This  is  not  conclusive.  The  court 
is  not  bound  to  refuse  an  order  of  sale  when- 
ever it  appears  that  the  required  money  can 
be  obtained  by  a  mortgage.  It  may  inquire 
into  the  wisdom  of  mortgaging  the  property, 
and  the  means  of  payment  thereof  possessed 
by  the  heirs.  In  the  present  case  it  does  not 
appear  that  any  of  the  heirs  have  any  prop- 
erty or  means  other  than  their  interests  in 
the  estate.  The  land  produces  an  income  of 
not  more  than  $2,000  a  year,  and  it  is  mani- 
fest that  if  a  loan  of  $50,000  were  made  with 
no  other  means  of  payment,  the  estate  could 
not  even  pay  legal  interest  thereon,  and  the 
distributees  must  inevitably  lose  the  entire 
property,  unless  at  some  time  before  default 
and  foreclosure  they  could  make  a  sale  of  the 
property.  In  view  of  these  conditions  the 
court  did  not  err  in  finding  that  a  sale  was 
necessary. 

It  is  not  necessary  to  consider  the  objec- 
tion that  the  finding  that  a  part  of  the  land 
could  not  be  sold  without  detriment  to  the 
remainder  is  unsupported  by  the  evidence. 
The  finding  and  evidence  on  the  proposition 
that  the  residue  could  not  be  disposed  of 
among  the  heirs  and  devisees  by  partition  Is 
sufficient,  as  above  shown,  to  sustain  the  or- 
der, without  aid  from  the  finding  that  a  sale 
of  part  would  Injure  the  residue. 

It  is  further  contended  that  the  sale  should 
not  have  been  ordered,  because  it  appeared 
that  a  suit  was  pending  involving  the  title 
to  a  part  of  the  tract  consisting  of  a  narrow 
strlp  along  the  southern  line  thereof  includ- 
ing some  56  acres,  and  that  this  would  im- 
pair the  value  of  the  land  to  such  an  extent 
as  to  render  a  sale  Inadvisable.  We  think 
this  was  a  matter  largely  within  the  discre- 
tion of  the  court.  The  evidence  taken  con- 
cerning the  merits  of  the  action  tended 
strongly  to  show  that  it  had  not  been  Insti- 
tuted in  good  faith.  Of  course,  the  merits 
could  not  be  tried  in  this  proceeding,  but.  In 
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view  of  all  the  circumstances  of  the  case,  we 
cannot  say  that  the  jwndency  of  the  suit 
was  sufficient  cause  for  refusing  to  make  the 
order  to  sell.  There  are  no  other  points  that 
require  discussion. 
The  order  appealed  from  Is  affirmed. 

We  concur:  VAN  DYKE,  J.;  ANGBIi- 
t«TTI,  J. 

(143  Cal.  3«1) 

HARVEY  T.  BOARD  OP  TRUSTEES  OF 

WHITTIEK  STATE  SCHOOL. 

(L.  A.  1.203.)* 

(Supreme  Court  of  California.  March  7,  1904.) 
CORPORATION— POWER    OF    TRUSTEES— LEASE. 

1.  A  lease  executed  by  "the  parties  of  the  sec- 
ond part,  ♦  *  •  as  constituting  the  lioard  of 
trustees  of  the  reform  school,"  was  a  contract 
of  the  corporation,  binding  on  the  successors  of 
the  trustees,  though  scrolls  for  seals  were  im- 
properly used  opposite  their  signatures. 

2.  Under  St.  1880,  p.  111.  c.  108.  §{  3,  14, 
authorizing  the  trustees  of  the  Whittier  State 
School  to  receive  and  hold  property,  real  and 
personal,  in  the  name  of  the  corporation,  such 
trustees  have  power  to  take  a  lease  of  land, 
binding'on  their  successors  in  office. 

'  Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Los  Angeles 
County;    Luclen  Shaw,  Judge. 

Action  by  Lucy  I.  Harvey  against  the  board 
of  trustees  of  the  Whittier  State  School. 
From  a  Judgment  In  favor  of  plaintiff,  de- 
fendant appeals.    AtUrmcd. 

U.  S.  Webb,  Atty.  Gen.,  and  Geo.  A.  Sturte- 
vant,  Dep.  Atty.  Gen.,  for  appellant.  Ander- 
son &  Anderson,  for  respondent. 

SMITH,  C.  The  suit  was  brought  to  re- 
cover damages  for  breach  of  the  defendant's 
covenant,  in  a  lease  from  the  plaintia,  to 
keep  the  leased  premises  In  good  order  and 
condition.  The  plaintiff  recovered  judgment, 
and  the  defendant  appeals.  The  only  points 
made  by  the  appellant  are:  (1)  That  the 
lease  was  not  the  contract  of  the  defendant, 
but  of  the  original  trustees;  or  (2)  if  other- 
wise construed,  that  it  was  ultra  vires. 

The  first  point  is  answered  by  the  terms 
of  the  lease.  The  land  was  leased,  it  Is  ex- 
pressly covenanted,  to  be  used  by  the  defend- 
ant for  its  own  appropriate  puriKwes,  in 
which  the  trustees,  as  individuals,  had  no  in- 
terest, and  "for  no  other";  and  the  lease 
was  executed  by  "the  parties  of  the  second 
part,"  not  as  individuals,  but  "as  constitut- 
ing the  board  of  trustees  of  the  reform 
school,"  etc.  The  use  of  the  plural  in  refer- 
ring to  the  corporation  is  without  significance. 
This  is  in  accordance  with  a  very  common 
usage,  by  which  corporations  are  spoken  of 
either  as  plural  or  singular,  as,  e.  g..  in  the 
Civil  Code  (section  4G5.  subds.  5.  8,  9,  11; 
sections  481,  482,  580);  and.  Indeed,  the  same 
usage  prevails  with  regard  to  collective 
names  generally.    Here,  by  section  3  of  the 
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act,  "the  trustees"  are  declared  to  "be  a  body 
corporate";  and  they  are  referred  to  through- 
out the  section,  and  elsewhere  in  the  act. 
In  the  plural.  The  name  given  to  the  cor- 
poration in  the  act,  or  at  least  one  of  the 
names,  is,  therefore,  like  that  of  the  United 
States,  plural  in  form;  and  hence  it  may  tie 
spoken  of  with  equal  propriety,  either  as 
plural  or  singular.  The  language  used  in  the 
lease  in  describing  the  party  of  the  second 
part  is,  therefore,  quite  appropriate;  nor  is 
it  less  clear  than  if  it  had  been  described  as 
"the  board  of  trustees."  Nor  is  the  use  of 
scrolls  for  seals  opposite  the  names  of  tra»- 
tees  of  any  considerable  significance.  This 
was  doubtless  improper.  But  the  circum- 
stance Is  of  too  light  a  weight  to  overcome 
the  plain  and  unmistakable  Intention  of  tbe 
parties,  as  shown  by  the  circumstances  of  the 
case,  and  appositely  expressed  in  the  lan- 
guage used. 

The  second  point  is  equally  untenable. 
The  powers  conferred  upon  the  trustees  by 
section  3  of  the  act  are  of  the  most  ample 
nature,  and,  we  do  not  doubt,  included  tbe 
power  to  make  the  lease,  which,  indeed,  was 
"necessary  for  the  successful  discharge  of 
the  duties  devolved  by  law"  on  the  trustees, 
and  especially  of  tbe  duty  imposed  on  them 
by  section  14  of  the  act. 

We  advise  that  the  Judgment  be  affirmed. 

We  concur:    CHIPMAN,  C;   GRAY.  C. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  is  affirmed:  LORl- 
GAN,  J.;   McFARLAND,  J.;   HENSHAW,  J. 


(142  Cal.  SH) 

In  re  LYNCH'S  ESTATE.     (Sac.  1,145.) 

(Supreme  Court  of  California.    March  3,  1904.) 

WILLS— DEVISE  OP  REAL  ESTATE— VALIDITT— 
UNCERTAIN    DESCRIPTION. 

1.  A  clause  in  a  tcBtator'a  will  was  as  follows: 
"I  give  and  bequeath  to  D.  L.,  my  nepliew,  all 
that  certain  lot,  piece  or  parcel  of  land,  lying 
and  being  in  T.  County,  State  of  California, 
and  described  as  follows,  to  wit:  the  S.  ^  of 
the  N.  W.  %  of  Sec.  1,  T.  21,  R.  27  B."  'This 
land  was  not  owned  bjr  the  testator,  but  the 
devisee  sought  by  strikmg  therefrom  the  letter 
"S."  and  the  letters  "N.  W."  to  apply  the  de- 
scription to  the  west  half  of  the  southwest 
quarter  of  tbe  same  section,  which  belonged  to 
testator,  and  was  otherwise  undisposed  of. 
Beld,  that  this  would  violate  the  rale  of  Civ. 
Code,  §  1270,  requiring  wills  to  be  entirdy  in 
writing,  and  would  still  leave  it  entirely  un- 
certain as  to  which  half  or  which  quarter  was 
referred  to,  and  that  it  presented  a  case  of  a 
description  so  uncertain  as  to  be  wholly  void, 
and  not  subject  to  correction  under  the  sec- 
tions of  the  Civil  Code  applicable  thereto. 

Department  1.  Appeal  from  Superior 
Ourt,  Tulare  County;  W.  B.  Wallace,  Judge. 

Proceedings  to  distribute  the  estate  of  Den- 
nis Lynch,  deceased.  From  an  order  deny- 
ing a  petition  for  partial  distribution,  Den- 
nis Lynch,  the  petitioner,  a  nephew  of  the 
deceased,  appeals.    AfBrmed. 
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Clias.  G.  Lamberson  and  Both  &  McFad- 
zean,  for  appellant.  Bradley  &  Farnsworth, 
for  respondent. 

SHAW,  J.  This  Is  an  appeal  by  Dennis 
Lynch,  nephew  of  the  deceased,  and  claim- 
ing to  be  a  devisee  under  his  will,  from  an 
order  denying  his  petition  for  partial  distri- 
bution of  the  estate  of  said  deceased,  and 
declaring  that  be  Is  not  entitled  to  any  of  said 
estate  under  the  provisions  of  the  will.  Omit- 
ting the  provisions  giving  other  legacies  and 
devises,  the  portion  of  the  will  material  to 
the  right  of  appellant  Is  as  follows:  "In  the 
name  of  God  Amen.  I,  Dennis  Lynch,  of 
the  Comity  of  Tulare,  State  of  California, 
*  *  *  do  make,  pnbllsh  and  declare  this 
my  last  will  and  testament,  in  the  manner 
following  that  Is  to  say:  •  •  •  Seventhly: 
I  give  and  bequeath  to  Dennis  Lynch,  my 
nephew,  all  that  certain  lot,  piece  or  parcel 
of  land  lying  and  being  in  Tulare  County, 
State  of  California,  and  descril>ed  as  fol- 
lows, to  wit:  the  S.  %  of  the  N.  W.  %  of  Sec. 
1,  T.  21,  R.  27  B."  It  wUl  be  observed  that 
the  land  described  in  the  seventh  clause  of 
the  will  was  the  south  half  of  the  northwest 
quarter  of  section  1.  The  appellant's  peti- 
tion for  distribution  asked  that  there  be  dis- 
tributed to  him  the  west  half  of  the  south- 
west quarter  of  said  section..  The  appel- 
lant's contention  is  that  the  will  must  be 
construed  to  describe  the  west  half  of  the 
southwest  quarter.  Instead  of  the  south  half 
of  the  northwest  quarter.  Upon  the  hearing 
of  the  petition  it  was  admitted  by  all  the  par- 
ties In  interest  that  the  deceased  never  did 
own  any  land  In  section  1  aforesaid  except 
the  west  half  of  the  southwest  quarter,  and 
that  he  never  owned  the  south  half  of  the 
northwest  quarter.  Upon  this  evidence  the 
appellant  insists  that  it  cannot  be  presumed 
that  the  deceased  Intended  to  devise  proper- 
ty which  he  did  not  own,  and,  consequently, 
that  the  will  must  be  construed  so  as  to  de- 
scribe the  property  which  he  did  own,  and 
that  the  portions  thereof  which  constitute  a 
-false  description  of  the  property  which  he 
owned  must  be  rejected.  In  support  of  this 
contention  he  cites  the  provisions  of  the  Civil 
Code,  as  follows:  Section  1340:  "When,  ap- 
plying a  will,  it  Is  found  that  there  Is  an 
Imperfect  description,  or  that  no  person  or 
property  exactly  answers  the  description, 
mistakes  and  omissions  must  be  corrected,  if 
the  error  appears  from  the  context  of  the  will 
or  from  extrinsic  evidence;  but  evidence  of 
the  declaration  of  the  testator  as  to  his  In- 
tentions cannot  be  received."  Section  1317: 
"A  will  is  to  be  construed  according  to  the 
Intention  of  the  testator.  Where  his  Intention 
cannot  have  effect  to  Its  full  extent.  It  must 
have  effect  as  far  as  possible."  Section  1318: 
"In  case  of  uncertainty  arising  upon  the  fac? 
of  a  will,  as  to  the  application  of  any  of  its 
provisions,  the  testator's  intention  is  to  be 
ascertained  from  the  words  of  the  will,  tak- 
ing into  view  the  circumstances  tmder  which 


It  was  made,  exclusive  of  his  oral  declara- 
tions." Section  1325:  "The  words  of  a  will 
are  to  receive  an  interpretation  which  will 
give  to  every  expression  some  effect,  rather 
than  one  which  will  render  any  of  the  ex- 
pressions Inoperative."  Section  1326:  "Of 
two  modes  of  Interpreting  a  will,  that  is  to 
be  preferred  which  will  prevent  a  total  intes- 
tacy." He  also  cites  in  support  of  his  propo- 
sition the  following  authorities:  Patch  y. 
White,  117  U.  S.  219,  6  Sup.  Ct.  617,  29  L. 
Ed.  860;  Estate  of  Callaghan,  119  Cal.  571, 
51  Pac.  860,  39  L  R.  A.  689;  Brack  v.  Tuck- 
er, 32  Cal.  426;  8.  c.  42  Cal.  346;  Pocock 
V.  Reddinger,  108  Ind.  573,  9  N.  E.  473,  58 
Am.  Rep.  71;  Decker  v.  Decker,  121  111.  341, 
12  N.  B.  750;  Huffman  v.  Young  all.)  49  N. 
E.  570;  Chambers  v.  Watson,  60  Iowa,  339, 
14  N.  W.  336,  46  Am.  Rep.  70;  Seebrock  v. 
Fedawa  (Neb.)  50  N.  W.  270;  Stewart  v. 
Stewart  (Iowa)  65  N.  W.  976.  By  the  appli- 
cation of  these  principles  it  is  contended  that 
the  seventh  clause  must  be  changed  by  strik- 
ing therefrom  the  letter  "S."  and  the  let- 
ters "N.  W."  and,  thus  altered,  with  the  ap- 
plication of  the  fact  that  the  deceased  owned 
but  one  tract  of  80  acces  in  the  section.  It 
would  follow  that  the  devise  carried  the  par- 
ticular half-quarter  section  which  be  owned 
within  that  section.  This  proposition,  how- 
ever, violates  one  fundamental  rule  with  re- 
spect to  the  making  of  wUls,  which  Is  that 
the  will  of  a  deceased  must  be  entirely  In 
writing.  Civ.  Code,  §  1276.  There  must  be 
sufficient  In  the  will,  after  striking  out  the 
false  terms,  to  designate  with  reasonable 
certainty  the  particular  tract  which  the  tes- 
tator intended  to  dispose  of  thereby.  In  this 
case  this  essential  element  is  lacking.  If  we 
strike  out  the  false  words,  of  the  description. 
It  will  then  read  thus:  "I  give  and  bequeath 
to  Dennis  Lynch,  my  nephew,  all  that  certain 
lot,  piece  or  parcel  of  land  lying  and  being 
in  Tulare  county,  state  of  California,  and  de- 
scribed as  follows,  to  wit,  the  one-half  of  the 
one-quarter  of  section  one,"  etc.  The  effect 
of  this  would  be  nothing  more  than  to  state 
that  he  gives  to  the  devisee  the  half  of  a 
quarter  section  within  that  section,  but  leaves 
it  entirely  uncertain  as  to  which  half  or 
which  quarter  Is  referred  to.  There  are  four 
quarter  sections  within  the  section,  each  of 
which  can  be  divided  Into  halves  in  four  dif- 
ferent ways,  so  that  there  are  sixteen  descrip- 
tions of  land  to  which  this  language  could  ap- 
ply with  equal  certainty;  and.  If  the  will  Is 
so  construed.  It  would  be  absolutely  uncertain 
and  ineffective  for  that  reason.  It  is  not  a 
case  of  an  imperfect  description  which  can 
be  made  certain  by  the  application  of  extrin- 
sic facts  to  such  description  as  there  is,  which 
is  the  condition  contemplated  by  section  1340, 
Civ.  Code,  but  a  case  of  a  description  so  un- 
certain that  it  is  wholly  void.  In  all  the 
cases  to  which  the  appellant  refers  In  support 
of  his  proposition,  except  Chambers  v.  Wil- 
son, It  will  be  found  on  examination  that,  in 
addition  to  the  language  of  the  particular  de- 
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scriptlon,  which,  It  the  false  calls  are  omit- 
ted, would  be  left  uncertain,  as  in  this  case, 
there  is  some  general  description  '  which 
iwints  out  with  certainty  the  property  intend- 
•ed  to  be  described.  Thus,  for  illustration,  if 
In  the  present  case  the  testator  had  declar- 
ed in  his  will  that  he  gave  to  Dennis  Lynch 
"my  land,  being  the  south  half  of  the  north- 
west quarter  of  section  one,  township  21, 
range  27  east,  in  Tulare  county,  California," 
or  if  there  had  been  other  words  showing  an 
Intention  to  deylse  his  own  land,  and  it  had 
been  shown  by  evidence  that  the  testator, 
at  the  time  of  making  the  will,  owned  but 
one  tract  of  80  acres  within  the  section,  and 
that  this  tract  was  the  west  half  of  the  south- 
west quarter,  and  not  the  south  half  of  the 
northwest  quarter,  the  words  "my  land,"  In 
the  description,  or  other  words  of  like  import 
In  the  will,  would  remove  the  uncertainty, 
identify  the  tract  devised,  and  control  the 
false  part  of  the  description.  There  would 
then  be  enough  in  the  will,  after  excluding 
the  false  part  of  the  description,  to  Identify 
the  land  intended  to  be  disposed  of.  But 
where,  as  in  this  case,  the  will  is  absolutely 
devoid  of  any  general  description,  and  does 
not,  by  its  own  terms,  indicate  an  intention  to 
dispose  only  of  land  owned  by  the  testator, 
the  court  cannot  insert  words  in  the  will  to 
«xpress  that  intention  and  thereby  make  the 
will  certain.  The  will  must  be  wiolly  In 
writing,  and  the  written  words,  with  the  aid 
of  the  extrinsic  facts  to  which  they  may  be 
held  to  apply,  must  be  sufficient  to  Identify 
the  property.  It  is  true  that  a  testator  is 
usually  presumed  to  dispose  only  of  his  own 
property,  and  not  to  Intend  the  idle  ceremony 
of  making  a  devise  of  property  over  which 
he  has  no  control.  But  this  presumption  is  no 
part  of  a  will,  and  the  court  cannot  Insert  it 
In  the  will  by  construction,  In  order  to  make 
it  operative.  There  must  be  words  In  the  will 
Itself  Indicating  such  intention.  These  propo- 
sitions are  supported  by  the  authorities  cited 
by  the  appellant  above  mentioned,  and  also 
Tjy  the  following:  Estate  of  Young,  123  Cal. 
3.37,  55  Pnc.  1011;  Zlrkle  v.  Leonard  (Kan.) 
60  Pac.  318;  Kurtz  v.  Hibner,  55  HI.  514,  8 
Am.  Rep.  005;  BIngel  v.  Vote,  142  111.  214,  31 
X.  E.  13,  10  L.  R.  A.  321,  34  Am.  St  Rep.  64; 
Sturgis  V.  Work  (Ind.  Sup.)  22  N.  E.  996,  17 
Am.  St.  Rep.  349;  Funk  v.  Davis,  103  Ind. 
281.  2  N.  E.  739.  We  tiiink  the  court  below 
was  correct  In  refusing  to  construe  the  will 
as  prayed  for  by  the  petitioner. 
The  order  Is  affirmed. 


We    concur: 
DYKE,  J. 


ANGBLLOTTI,    J.;     VAN 


<142  Cal.  SeS) 

LANGLEY  v.  HEAD.     (L.  A.  1,398.) 

(Supreme  Court  of  California.    March  3,  1904.) 

ELECTION  CONTEST  —  BALLOTS— DISTINGUISH- 
ING MARKS— APPEAI^BILL  OF  EXCEPTIONS- 
QUESTION  NOT  RAISED  BELOW. 

1.  Supreme  Court  Rule  No.  25  (04  Pac.  xi), 
t>rovi(!iug  for  the  Inspection  of  an  original  pa- 


per, where  such  an  inspection  is  shown  to  be 
necessary  to  a  correct  decision  of  an  appeal. 
does  not  justify  the  abandonment  of  all  attempt 
to  describe  dieiputed  ballots  in  a  bill  of  excep- 
tions on  an  appeal  from  the  judgment  in  an 
election  contest;  but,  in  such  case,  whenever 
the  question  iu  relation  to  a  ballot  is  such  tbat 
its  condition  may  be  shown  in  the  bill,  it  should 
be  done,  so  as  to  avoid  the  production  and  ex- 
amination of  the  originals. 

2.  Pencil  marks  on  the  face  of  election  bal- 
lots, so  minute  and  light  as  not  to  be  readily  ob- 
servable, cannot  serve  as  distiuguishing  marks, 
justifying  their  exclusion  from  the  count. 

3.  Au  alleged  seal  on  the  back  of  election  bal- 
lots, which  was  api^rently  only  a  drop  of  can- 
die  grease  that  had  fallen  thereon  after  they 
were  voted,  does  not  justify  their  exclusion. 

4.  Ink  mariis  on  the  back  of  an  election  bal- 
lot, and  a  blot  on  another,  if  not  serving  as 
diatinguisliing  marks,  do  not  justify  their  ex- 
clusion. 

5.  Where  there  is  an  erasure  clearly  apparent 
on  the  face  of  an  election  ballot,  it  should  not 
be  counted. 

6.  An  objection  to  an  election  ballot  will  not 
be  considered  on  appeal  unless  it  is  first  made 
iu  the  superior  court. 

7.  The  tearing  of  a  ballot  by  an  election  offi- 
cer does  not  justify  its  exclusion  from  the  count. 

8.  Placing  two  crosses  opposite  the  name  of 
a  candidate  is  a  distinguishing  mark  which 
would  have  justified  the  exclusion  of  a  ballot 
nuder  the  law  prior  to  its  amendment  by  St. 
1903,  p.  149,  c.  134  (Pol.  Code,  {  1211). 

Department  1.  Appeal  from  Saperior 
Court,  Orange  County;  J.  S.  Noycs,  Judge. 

Contest  of  an  election  by  E.  T.  Lan^cy 
against  H.  C.  Mead.  Ft-om  a  judgment  in 
favor  of  -the  latter,  the  former  appeals.  Af- 
firmed. 

J.  Howard  Bell,  A.  T.  Wright,  and  Edwin 
A.  Meserve,  for  appellant  Victor  Montgom- 
ery and  Homer  G.  Ames,  for  respondent 

ANGEJLLOTTI,  J.  This  is  an  electlMi  con- 
test Involving  the  office  of  district  attorney 
of  the  county  of  Orange.  Upon  the  canvaas 
of  the  returns  of  the  general  election  held  No- 
vember 4,  1902,  the  board  of  supervisors  de- 
clared H.  C.  Head  elected  to  said  <^ce. 
The  contestant  E.  T.  Langley,  who  wtLS  tlie 
opposing  candidate  for  the  office,  therenpon 
instituted  this  contest,  and,  upon  a  recount  of 
the  ballots  in  the  superior  court  it  was  de- 
termined that  Head  had  received  1,781  votes, 
and  Langley  1,703  votes.  The  count  having 
been  completed  with  this  result  the  contest- 
ant rested  his  case,  whereupon  the  contestee 
moved  for  a  nonsuit  The  court  granted  the 
motion  and  ordered  the  action  dismissed,  and 
thereupon  Judgment  of  dismissal  was  entered. 
The  contestant  appeals  from  said  judgment 

The  only  grounds  pf  contest  speci&ed  in 
the  statement  were,  first  Illegal  votes;  and, 
second,  mistakes  of  the  boards  of  election  in 
the  counting,  tallying,  and  returning  of  votes. 
Upon  the  trial,  contestant  confined  bis  case 
to  a  recoimt  of  the  tMliots,  and  the  only  com- 
plaint made  by  him  on  this  appeal  is  that 
the  trial  court  erred  In  numerous  mlings 
upon  ballots;  excluding  many  that  should 
have  been  counted  for  him,  and  counting  for 

S  8.  See  Elections,  vol.  18,  Cent.  Dig.  i  1C7. 
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the  contestee,  Bead,  many  that  sliould  have 
been  excluded.  The  contestee  has  Incorpo- 
IV  {ed  in  the  bill  of  exceptions  his  exceptions 
to  certain  ruJlngs  of  the  court  In  the  count- 
ing of  the  ballots;  complaining  tliat  the  court 
excluded  many  ballots  that  should  have  been 
counted  for  him,  and  counted  for  Langiey 
many  ballots  that  should  have  been  rejected. 
Copies  of  the  disputed  ballots  are  not  con- 
tained In  the  bill  of  exceptions,  and  such  bal- 
lots are  made  a  part  of  the  bill  only  by  the 
following  reference,  viz:  "Elach  and  all  of 
the  exhibits  mentioned  in  this  bill  of  exer- 
tions are  by  reference  made  a  part  hereof, 
and  exhibits  hereto."  Under  an  order  made 
by  this  court  on  the  application  of  the  con- 
testant, all  of  the  disputed  ballots  have  been 
forwarded  to  us  for  inspection.  There  are 
1,201  of  these  ballots.  It  is  earnestly  cour 
tended  by  respondent  contestee  that  there  Is 
no  warrant  for  the  production  of  the  original 
ballots,  or  for  the  examination  thereof  by  this 
court,  and  that  copies  thereof  should  have 
been  inserted  in  the  bill  of  exceptions.  This 
court  has  on  several  occasions  ordered  that 
certain  original  ballots,  concerning  which  a 
dispute  existed,  be  produced  for  Inspection  by 
this  court  on  the  hearing  of  the  appeal.  In 
these  cases  It  was  doubtless  recognized  that 
in  some  Instances  it  was  practically  impossi- 
ble'to  so  exactly  reproduce  the  original  bal- 
lot as  to  properly  show  the  question  present- 
ed, and  that  an  inspection  of  the  original  was 
therefore  essential  to  a  determination  of  that 
question.  Rule  25  (64  Pac.  xi)  of  this  court 
provides  for  the  inspection  of  an  original  pa- 
per where  such  an  inspection  Is  shown  to  be 
necessary  to  a  correct  decision  of  the  appeal. 
It  was,  however,  never  contemplated  that  this 
should  lead  to  a  practice  that  has  been  adopt- 
ed in  this  case,  viz.,  the  abandonment  of  ail 
attempt  to  describe  the  disputed  ballots  in 
the  bill  of  exceptions,  and  the  bringing  to  this 
court  of  all  of  the  ballots  objected  to.  Where 
the  question  In  relation  to  a  ballot  Is  such 
that  the  condition  of  the  ballot  may  clearly 
be  exactly  shown  lu  the  bill  of  exceptions,  It 
devolves  upon  the  person  seeking  the  Judg- 
ment of  this  court  thereon  to  so  show  It. 
Nearly  one-fourth  of  the  ballots  In  this  case 
presented  the  single  question  as  to  the  effect 
of  the  placing  of  a  cross  by  the  voter  after 
the  words  "Xo  Nomination."  This  question 
might  have  been  presented  by  half  a  dozen 
lines  in  the  bill  of  exceptions,  and  there  could 
not  be  any  necessity  for  an  examination  of 
those  ballots  by  this  court.  The  same  is  true 
of  the  great  bulk  of  the  disputed  ballots  In 
this  ca«e.  While  the  practice  here  adopted 
has  doubtless  lightened  the  labors  of  counsel. 
It  has  added  materially  to  the  labor  of  this 
court,  and  Its  practical  effect  has  been  to  con- 
vert the  court  Into  a  canvassing  board.  Waiv- 
ing all  questions  as  to  the  right  of  this 
court  to  examine  the  original  ballots,  and  as 
to  whether  It  should  countenance  the  prac- 
tice here  followed,  to  the  extent  of  making 
76P.-69 


such  an  examination,  an  Inspection  of  those 
ballots  discloses  the  fact  that  the  appeal  is 
without  merit. 

Disregarding  those  ballots  which  were  ob- 
jected to  on  the  ground  that  two  or  more 
crosses  had  t>een  made  thereon  after  a  can- 
didate's name,  which  will  be  hereinafter  no- 
ticed, we  find  12  errors  against  Langiey,  and 
12  errors  against  Head.  Certain  ballots  were 
excluded  on  the  ground  that  they  had  on  thc- 
face  thereof  pencil  marks,  serving  as  dlstln- 
guisLing  marks.  Of  these,  defendant's  ex- 
hibits 145,  149,  151.  155,  180,  181,  and  182.' 
cast  for  Langiey,  and  plaintiffs  exhibits  230, 
231,  232,  233,  and  234,  cast  for  Head,  should 
have  been  counted.  The  alleged  pencil 
marks  on  these  ballots  were  so  minute  and 
light  that  they  are  not  readily  observable, 
and  could  not  have  served  as  distinguishing 
marks.  Defendant's  exhibits  395  and  618, 
excluded  on  the  ground  of  an  alleged  seal  on 
the  back,  defendant's  exhibit  483,  excluded 
on  the  ground  of  blots,  and  defendant's  ex- 
hibit 16,  excluded  on  the  ground  of  ink  marks 
on  back,  should  all  have  been  counted  for 
Langiey.  The  alleged  seal  on  the  back  of 
the  two  ballots  was  apparently  only  a  drop 
of  candle  grease  that  had  fallen  on  the  ballot 
after  it  had  been  voted,  and  the  ink  marks  on 
the  back  of  one  ballot,  and  the  blot  on  the 
other,  were  such  that  they  could  not  have 
served  as  distinguishing  marks. 

The  objection  to  piaiutifr's  exhibit  522, 
counted  for  Head,  should  have  been  sus- 
tained. An  erasure  was  clearly  apparent  on 
the  face  thereof.  On  the  other  hand,  plain- 
tiff's exhibits  171,  417,  and  551,  excluded  by 
the  trial  court,  should  have  been  counted  for 
Head.  None  of  these  ballots  was  open  to  the 
objection  stated  In  the  lower  court,  and  It  is 
well  settled  that  an  objection  to  a  ballot  will 
not  be  considered  unless  It  Is  flrst  made  In 
the  superior  court.  People  v.  Campbell,  138 
Cal.  22,  70  Pac.  918.  Plaintiffs  exhibits  96 
and  187,  excluded  on  the  ground  that  they 
were  torn,  should  have  been  counted  for 
Head.  In  each  case  It  was  plain  that  the 
tear  was  made  by  the  election  officers. 
Plaintiff's  exhibit  240,  excluded  on  the  ground 
of  an  erasure  on  the  face  of  the  ballot, 
should  have  been  counted  for  Head.  It  con- 
tained no  erasure  that  we  have  been  able  to 
discover.  The  correction  of  these  errors 
would  give  each  of  the  candidates  11  addi- 
tional votes,  still  leaving  Head  with  a  majori- 
ty of  18.  There  are  10  ballots  (plaintiff's  ex 
hlblts  47,  55,  87,  88,  245,  423.  443,  and  525,  and 
defendant's  exhibits  71  and  390)  presenting 
debatable  questions,  which  we  do  not  deem 
It  necessary  to  discuss.  Of  these,  2  were 
Langiey  ballots,  excluded  by  the  court,  and 
3  were  Head  ballots,  counted  by  the  court. 
The  other  5  were  Head  ballots  that  were  ex- 
cluded. If  It  be  conceded  that  none  of  the  3 
Head  ballots  should  have  been  counted,  and 
that  the  2  Langiey  ballots  should  have  been 
counted.  It  would  result  In  a  gain  of  5  votes 
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to  Langley,  leaTlng  Head  with  a  majority 
of  13. 

In  all  other  respects,  except  in  the  case  of 
objections  to  ballots  on  the  ground  that  the 
voter  had  placed  two  crosses  opposite  the 
name  of  a  candidate,  the  rulings  of  the  trial 
court  were  correct. 

Under  the  statute  relating  to  dlstinguish- 
'Ing  marks,  as  it  existed  in  November,  1902, 
and  the  decisions  of  this  court  relative  there- 
to, many  ballots  that  were  counted  by  the 
trial  court  should  have  been  excluded  upon 
the  objection  made  to  the  effect  that  the  vo- 
ter had  placed  two  or  more  crosses  opposite 
the  name  of  a  candidate.  As  the  Legislature 
at  Its  last  session  amended  the  law  in  this 
respect  (section  1211,  Pol.  Code;  St  1903,  p. 
149,  c.  134),  It  would  serve  no  useful  purpose 
to  here  discuss  the  former  decisions  of  this 
court  relating  to  this  matter.  It  is  sufBcient 
here  to  say  that  a  careful  examination  of  the 
ballots  objected  to  on  this  ground  develops 
the  fact  that  both  Langley  and  Head  ballots 
objected  to  on  this  ground  were  erroneously 
counted,  but  that  the  number  so  counted  for 
Langley  exceeded  the  number  coimted  for 
Head.  It  also  further  appears  that  3  Langley 
ballots  (defendant's  exhibits  122,  319,  and 
452)  and  5  Head  ballots  (plaintiff's  exhibits 
237,  378,  385,  422,  and  426),  excluded  on  this 
ground,  should  have  been  counted.  Deduct- 
ing from  the  vote  of  the  respective  candi- 
dates the  ballots  which  should  have  been  ex- 
cluded on  account  of  the  double  crosses,  and 
adding  the  ballots  improperly  excluded, 
would  still  further  increase  the  majority  of 
the  contestee. 

Upon  the  showing  made  in  the  trial  court, 
the  contestee  was  entitled  to  a  Judgment  con- 
flrming  his  election.  Section  1122,  Code  Civ. 
Proc.  Such  is  the  practical  effect  in  this  case 
of  the  Judgment  of  dismissal. 

The  Judgment  is  affirmed. 

We  concur:    SHAW,  J.;  VAN  DYKE,  J. 

Modification  of  Opinion. 

(March  11,  1904.) 

It  is  ordered  that  the  opinion  filed  herein 
on  March  3,  1904,  be  modified  by  adding  after 
the  words,  "Its  practical  effect  has  been  to 
convert  the  court  into  a  canvassing  board," 
the  following:  "It  is  due  to  counsel  in  this 
case  to  state  that  the  record  shows  that  the 
ballots,  immediately  upon  being  counted  in 
court,  were  again  sealed  up,  and  that  it  is 
stated  by  counsel  for  appellant  that  they 
were  not  thereafter  allowed  to  inspect  the 
same  for  the  purpose  of  preparing  their  bill 
of  exceptions.  There  can  be  no  doubt  that 
opportunity  for  such  an  inspection  as  may 
be  necessary  to  properly  present  the  ques- 
tions raised  should  be  afforded  counsel  In 
such  cases."  ANGKLLOTTI.  J.;  SUAW,  J.; 
VAN  DYKE,  J. 


(142  c*i.  2zn 

PEOPLE  v.  ZBIGLBR.    (Or.  1.031.) 

(Supreme  Court  of  CaUfomia.    Feb.  29,  19(M.) 

HOMICIDE— INSANITT  AS  DEFENSE— INSTBOC- 

TION— ERROR. 

1.  Where  the  sole  defense  in  a  prosecution  for 
homicide  was  insanity  at  the  time  of  the  com- 
mixHion  of  the  crime,  and  the  evidence  on  the 
subject  of  sanity  at  the  time  of  the  homicide 
was  not  specifically  directed  to  his  condition  at 
the  time  of  the  trial,  and  no  importance  was 
attached  to  his  mental  condition  at  such  time, 
it  was  not  cause  for  reversal  of  a  eouviction  for 
the  court  to  charge  the  jury:  "You  arc  not  to 
consider  whether  or  not  the  defendant  is  insane 
at  the  present  time,  but  you  are  to  consider  him 
as  now  sane.  A  person  charged  with  crime 
cannot  be  legally  tried  for  such  crime  noiess 
he  be  sane  at  the  time  of  the  trial.  The  de- 
fendant has  presented  the  issue  to  you  that  at 
the  very  time  of  the  alleged  commission  of  the 
homicide  he  wag  insane.  As  I  have  already 
told  yon,  the  burden  of  proving  his  insanity  at 
that  time  by  a  preponderance  of  the  evidence 
rests  upon  him,  because  the  law  presumes  be 
was  then  sane. 

Beatty,  C.  J.,  dissenting. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Cruz  County;  Lucas  F.  Smith,  Judge. 

Amos  K.  Zeigler  was  convicted  of  munler 
in  the  first  degree,  and  appeals.  Affirmed. 
See  67  Pac.  754. 

John  H.  Leonard,  for  appellant  U.  S. 
Webb,  Atty.  Gen.,  C.  N.  Post,  Asst  Atty. 
Gen.,  and  BenJ.  K.  Knight,  Dist  Atty.,  for 
the  People. 

McFARLAND,  J.  Defendant  was  convict- 
ed of  the  crime  of  murder  In  the  first  degree, 
and  was  sentenced  to  suffer  the  penalty  of 
death.  He  appeals  from  the  Judgment  and 
from  an  order  denying  his  motion  for  a  new 
ti-iai. 

The  sole  defense  of  appellant  was  insanity. 
The  only  point  in  the  case  which  seems  to 
call  for  a  discussion  is  raised  by  appellant's 
objection  and  exception  to  the  thirteenth  in- 
struction given  by  the  court  at  the  request  of 
the  prosecution,  which  is  as  follows:  "You 
are  not  to  consider  whether  or  not  the  de- 
fendant is  insane  at  the  present  time,  but 
you  are  to  consider  him  as  now  sane.  A 
person  charged  with  crime  cannot  be  legally 
tried  for  such  crime  unless  be  be  sane  at  the 
time  of  the  trial.  The  defendant  has  pre- 
sented the  issue  to  you  that  at  the  very  time 
of  the  alleged  commission  of  the  homicide 
he  was  Insane.  As  I  have  already  told  you. 
the  burden  of  provhig  his  Insanity  at  that 
time  by  a  preponderance  of  evidence  rests 
upon  him,  because  the  law  presumes  he  was 
then '  sane."  If  this  Instruction  must  be 
construed  as  telling  the  Jury  that  in  deter- 
mining whether  or  not  the  appellant  was  in- 
sane at  the  time  of  the  commission  of  the 
alleged  crime  they  could  not  consider  any  evi- 
dence tending  to  show  that  he  was  insane 
at  the  time  of  the  trial  it  is  erroneous.  It 
is  the  well-established  role  that  in  determin- 
ing whether  at  a  certain  date  a  person  was  in- 
sane a  Jury  may  consider  bis  acts,  conduct, 
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appearance,  etc.,  prior  to  and  after  tbe  said 
date,  and  tliat,  if  lie  is  on  trial  for  a  crime 
alleged  to  have  been  committed  at  such  date, 
evidence  of  his  insanity  at  the  time  of  liis 
trial  may  be  considered,  1  Greenleaf  on 
Evid.  f  14  (1);  People  v.  Parrell,  31  Cal.  570; 
Estate  of  Toomes,  54  Cal.  516,  35  Am.  Rep. 
83;  People  v.  Lee  Foot,  85  Cal.  300,  24  Pac. 
654.  But  an  instruction  In  tbe  exact  lan- 
guage of  tbe  one  above  quoted  was  held  not 
to  be  cause  for  reversal  by  this  court  in  at 
least  three  cases— People  v.  Schmltt,  106  Cal. 
48,  30  Pac.  204;  People  v.  McCarthy,  115 
Cal.  255,  46  Pac.  1073;  and  People  t.  Donlan, 
135  Cal.  489,  67  Pac.  761.  And  it  was  held 
in  those  cases  that  the  instruction  related 
only  to  the  question  whether  or  not  the  de- 
fendant was  in  a  proper  condition— as  to  his 
present  sanity  or  insanity— to  be  put  on  his 
trial  for  the  main  offense.  It  is  provided  in 
the  Penal  Code  (section  1367  et  seq.)  that  a 
person  while  he  is  insane  cannot  be  tried  for 
a  public  offense,  and  that  if  when  an  action 
is  called  for  trial  there  is  no  doubt  as  to  the 
present  sanity  of  the  defendant  the  court 
must  suspend  the  main  trial  and  submit  tbe 
question  of  his  present  sanity  to  a  jury  call- 
ed for  that  special  purpose.  And  in  the  cases 
above  cited  it  was  held  that  an  instruction 
similar  to  the  one  now  under  review  refer- 
red only  to  those  provisions  of  tbe  Code,  and 
merely  informed  the  Jury  that  it  was  for  the 
court  to  determine  whether  the  defendant 
was  in  a  condition  to  be  tried,  and  that,  for 
the  purpose  of  proceeding  with  the  trial,  he 
was  to  be  considered  as  at  present  sane.  In 
People  V.  McCarthy,  supra,  the  court  said 
that  the  instruction  should  be  regarded  "as 
doing  no  more  than  informing  the  Jury  that 
the  issue  submitted  to  them  was  that  of  de- 
fendant's sanity  at  the  date  of  tbe  homicide, 
and  that  for  tbe  purposes  of  the  trial  he  was 
to  be  considered  sane,  since  only  a  sane  man 
could  be  competently  put  upon  trial  for  an  of- 
fense." While,  therefore,  the  iiistructlon  in 
question  is  not  to  be  commended,  and  might 
as  well  have  been  omitted,  still,  following  tbe 
views  expressed  in  the  cases  abbve  cited,  we 
do  not  think  that  giving  it  calls  for  a  re- 
versal. The  evidence  of  appellant  on  the 
subject  of  sanity  at  tlie  time  of  the  homicide 
was  not  specially  directed  to  his  state  of  mind 
at  the  time  of  the  trial,  and  it  does  not  ap- 
pear that  any  importance  was  attached  to  his 
mental  condition  at  the  latter  period;  for  his 
counsel  did  not  ask  the  court  to  Instruct  the 
Jury  that  evidence  tending  to  show  his  In- 
sanity at  the  time  of  the  trial  should  be  con- . 
sidered  by  them  in  determining  whether  he 
was  insane  at  the  time  of  tbe  homicide. 

There  are  some  other  points  made  by  ap- 
pellant, but  no  <tne  of  them  is  available  for 
a  reversal,  and  they  do  not  call  for  special 
notice.  It  is  enough  to  say  that  there  was 
no  error  in  giving  the  fifth,  tenth,  add  elev- 
enth Instructions  asked  oy  the  people,  or  in 
refusing  the  sixteenth,  thirty-fourth,  forty- 
second,  forty-fourth,  fifty-fourth,  and  fifty- 


sixth  instructions  asked  by  appellant,  or  In 
modifying  what  Is  called  in  the  brief  the 
fifty-fifth  Instruction  asked  by  him,  and  found 
at  folios  756  and  759  of  the  transcript,  .or 
any  substantial  error  in  any. ruling  on  the 
admissibility  of  evidence  or  on  any  other 
subject. 

Tbe  Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  SHAW,  J.;  ANGELLOTTI, 
J.;  VAN  DYKE,  J.;  LORIGAN,  J. 

BEATTY,  C.  J.  I  dissent.  It  is  hardly 
correct  to  say  that  the  instructions  "held 
not  to  be  ground  for  reversal"  in  tbe  Cases 
of  Schmltt,  McCarthy,  and  Donlan  were  in  • 
tbe  "exact  language"  of  the  thirteenth  in- 
struction of  the  superior  court  in  this  case. 
It  is  true  that  In  tbe  Schmltt  Case,  as  in  tbe 
McCarthy  Case,  an  instruction  was  given  to 
the  "exact  language."  but  other  Instructions 
were  given  along  with  it  which  were  held 
to  qualify  it,  and  to  prevent  it  from  being 
understood  in  an  injurious  sense;  and  in  tbe 
Donlan  Case  tbe  substance  of  these  qualify- 
ing Instructions  was  incorporated  with  the 
other  so  as  necessarily  to  be  read  to  con- 
nection with  it.  Moreover,  the  instruction 
as  so  qualified  was  not  approved,  but  merely 
tolerated  or  excused  for  reasons  totally  want- 
ing in  this  case— the  principal  of  which  was 
that  no  suggestion  was  made  during  the  trial 
that  the  defendant  was  insane,  nor  any  wit- 
nesses examined  as  to  his  sanity  at  that  time. 
People  V.  Schmltt,  106  Cal.  50,  39  Pac.  204. 
In  this  case  there  was  more  than  a  sugges- 
tion that  the  defendant  was  tosane  at  the 
very  time  of  the  trial- Insane,  that  is  to  say, 
in  the  sense  of  liaving  a  diseased  brain— a 
condition  which,  though  It  might  leave  him 
ordinarily  to  possession  of  his  memory  and 
reasoning  faculties,  and  therefore  liable  to  be 
put  upon  trial  for  an  offense  (Ex  parte  Bu- 
chanan, 129  Cal.  3.30,  61  Pac.  1120,  50  L.  R. 
A.  378),  would  nevertheless  predispose  him 
to  violent  outbreaks  of  insane  fury  when 
wrought  upon  by  a  keen  sense  of  injiu:y. 
There  was  evidence,  imlmpeacbcd  and  un- 
contradicted, strongly  tending  to  prove  that 
be  was  the  victim  of  inherited  epilepsy,  and 
that  he  exhibited  symptoms  of  that  malady 
in  his  conduct  and  appearance  before  and  at 
tbe  trial.  This  being  so,  it  was  of  vital  im- 
portance to  his  defense  that  the  Jury  should 
not  be  so  Instructed  as  even  to  leave  them 
to  any  doubt  as  to  their  duty  to  consider  the 
evidence  of  present  insanity  as  corroborative 
of  other  evidence  of  chronic  cerebral  disorder. 
The  circumstances,  in  short,  were  such  as 
to  emphasize  the  impropriety  of  giving  an  to- 
strucUon  never  approved  in  any  case,  and 
only  condoned  in  {particular  tostances  upon 
grounds  which  have  no  existence  here. 

Tbe  error  of  tbe  court  In  giving  this  In- 
struction is  made  more  striking  by  the  fact 
that  the  district  attorney  requested  in  behalf 
of  the  state  an  tostructlon  copied  from  that 
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given  In  the  Donlan  Case,  135  Oal.  483,  67 
Pac.  761,  and  containing  the  qnalificatlon  to 
wUeh  BO'mucb  importance  lias  always  been 
attoclied  In  liolding  the  instruction  as  here 
given  "not  cause  for  reversal."  This  instruc- 
tion, so  qualified,  and  to  that  extent  less  ob- 
jectionable, was  refused  in  (avor  of  the  un- 
qualified proposition  quoted  in  the  opinion  of 
the  court,  where  in  terms  of  mild  disapproval 
it  Is  held  not  to  be  ground  for  reversal.  In 
my  opinion  the  instruction  even  in  its  quali- 
fled  form  sliould  never  have  been  excused, 
and  in  the  form  it  appears  in  this  case  should 
}/a  xmhesitatingly  condemned. 


(142  Cal.  360) 

TOWN  OF  SUISUN  CITY  v.  DE  FKEITAS. 
(S.  F.  3,193.) 

(Supreme  Court  of  California.    March  2,  1004.) 

WATER  COURSES— OBSTRUCTION— DSE— IRRIGA- 
TION—EVIDENCE!— PINOINOS—DEXIRBB. 

1.  lu  au  action  to  enjoin  defendant  from  ob- 
structinK  the  flow  of  water  from  certain  springs 
which  flowed  over  defendant's  land,  and  thence 
onto  plaintiiFs  laud,  evidence  held  to  support 
the  findings  as  to  the  existence  and  number  of 
springs  on  defendant's  land,  and  as  to  his  use 
of  the  water  for  domestic  and  irrigation  pur- 
poses. 

2.  Where,  In  an  action  to  restrain  the  obstruc- 
tion of  the  flow  of  water  from  certain  springn 
on  defendant's  Tand,  which  flowed  onto  plain- 
tiff's land,  it  appeared  that  defendant  had  used 
such  water  only  twice  in  a  number  of  years  for 
domestic  purposes,  and  had  used  a  portion  of  it 

.to  irrigate  six  acres  during  February,  March, 
and  April,  and  practically  all  of  it  daring  the 
months  of  May,  June,  July,  and  August,  a  de- 
cree allowing  the  defendant  the  use  of  the  wa- 
ter for  domestic  purposes  at  all  times,  and  to 
use  such  part  of  it  as  was  necessary  for  irriga- 
tion of  such  land  during  February,  March,  and 
April,  and  all  of  the  water  from  Jnue  to  Au- 
gust, inclusive,  and  restraining  him  from  oth- 
erwise obstructing  the  flow,  was  not  prejudicial 
to  defendant. 

Commissioners'  Decision.  Department  1. 
Appeal  from  Superior  Court,  Solano  County; 
A.  J.  Buckles,  Judge. 

Action  by  the  town  of  Suisun  City  against 
Manuel  L.  De  Freltas.  From  a  decree  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Geo.  A.  Lamont  and  E.  L.  Webber  (Wel> 
ber  &  Rutherford,  of  counsel),  for  appellant. 
O.  R.  Coghlan,  for  respondent 

CHIPMAN,  C.  Action  to  enjoin  defendant 
from  obstructing  the  flow  of  water  from 
certain  springs  situated  on  defendant's  lands 
to  the  lands  of  plaintiff.  Plaintiff  had  judg- 
ment perpetually  enjoining  defendant  from 
obstructing  or  diverting  "tlie  flow  of  the  wa- 
ters from  the  three  or  four  springs  situated 
on"  defendant's  lands,  "*  •  *  except  so 
much  of  said  waters  as  defendant  may  nec- 
essai'lly  use  for  domestic  purposes,  and  also 
80  much  of  said  waters  as  defendant  may 
have  need  of  in  Irrigating  the  six  acres  of 
berries,  fruits,  and  vegetables  during  the 
months  of  February,  March,  and  April,  and 
all  of  the  waters  of  said  springs  during  the 


iQonths  of  May,  June,  July,  and  August,  of 
each  year,  which  are  cultivated  by  defendant 
on  bis  said  land."  Defendant  appeals  from 
the  judgment,  and  from  the  order  denying  his 
motion  for  a  new  trial. 

Plaintiff  and  defendant  are  owners  of  con- 
tiguous tracts  of  land  situated  on  the  moon- 
tain  side,  north  of  Suisun.  The  land  of  plain- 
itiff  is  used  as  a  site  for  waterwoiikS  to  sup- 
ply the  town  of  Suisun,  and  several  si>rings 
situated  on  this  land  were  developed,  and 
form  the  principal  water  supply  for  the  town. 
The  springs  on  defendant's  land  were  high«- 
up  on  the  mountain  side,  and  the  court  found 
(finding  3)  "that  three  mt  four  springs  of  fresh 
water  have  their  rise  and  exist  on,  and  from 
time  immemorial  have  existed  on,  said  tract 
of  land  owned  by  defendant,  and  the  waters 
of  said  springs  have  collected  together  on 
said  tract,  and  from  time  immemorial  have 
flowed  through  a  natural  channel  to  and  upon 
the  tract  owned  by  plaintiff";  that  defendant 
and  his  grantor  have  dug  oat  and  straighten- 
ed this  channel,  but  it  has  not  prev«ited  or 
diminished  the  flow  of  water  from  said 
springs.  Finding  4  is  that  defendant  and  his 
predecessor  for  more  than  25  years  continii- 
ously  used  so  much  of  the  waters  of  said 
springs  during  the  months  of  February, 
March,  and  April  as  was  necessary  for  do- 
mestic purposes  and  Irrigation,  and  that  dur- 
ing the  months  of  May,  June,  July,  and  Ao- 
gust  of  each  year  they  used  the  whole  of  the 
water  for  the  purpose  of  irrigating  about  six 
acres  of  land  planted  to  berries,  fruit  trees, 
and  gardens;  that,  except  as  nsed  for  domes- 
tic purposes  and  for  Irrigation  as  aforesaid, 
all  the  waters  flowing  from  said  springs 
flowed  uninterruptedly  (except  as  afterwards 
found  by  the  court)  through  said  natural 
channel  to  plalntifTs  land,  and  helped  to  feed 
the  springs  that  exist  on  plalntifTs  land,  and 
since  1807  have  helped  to  feed  the  tunnel^ 
drains,  and  other  works  of  plaintiff  connected 
with  its  waterworks.  Finding,  5  is  that  in 
December,  1888,  defendant  obstructed  the- 
flow  of  water  through  said  channel,  and  di- 
verted and  sflll  diverts  some  of  said  waters 
from  flowing  to  plaintiffs  land  through  said 
natural  channel  Finding  7  is  that  defendant 
and  his  grantors  have  not  for  25  years  or  at 
all  appropriated  and  used  all  the  waters  of 
said  siH-ings  on  defendant's  land,  and  that 
they  have  used  said  waters  only  as  found 
above. 

1.  It  is  claimed  that  the  evidence  does  not 
support  flndlng  3.  The  point  made  in  the 
.brief  seems  to  be  that  the  court  was  not  war- 
ranted In  finding  "that  three  or  four  springs 
of  fresh  water  have  theh:  rise  and  exist  on" 
defendant's  land,  because  the  evidence  did 
not  warrant  the  court  in  fi^ng  this  as  tbe 
deflnlte  number  of  springs;  that  the  com- 
plaint alleged  that  there  were  "numerous 
springs"  on  the  land,  and,  as  the  judgment 
enjoined  defendant  from  obstructing  "the 
three  or  four  springs  situated  on  defendant's 
land,"  he  could  not  determine  which  of  the 
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"numerous  springs"'  be  was  to  abstain  from 
obstructing,  and  bence  might  find  bimself  in 
contetnpt  of  court.  Defendant  admitted  in 
bis  answer  "tbat  numerous  springs"  bad 
tbeir  rise  on  liis  land,  as  alleged  in  tlie  com- 
plaint, but  denied  tbe  allegation  tbat  tbe 
waters  of  tbese  springs  flowed  "at  any  time 
in  a  natural  or  well-defined  cbannel,  or  any 
channel,  uninterruptedly  or  in  any  other 
manner,  or  at  all,  to  or  upon  tbe  tract  of  land 
described  in"  plaintiffs  complaint.  Tbe  num- 
ber of  springs  on  defendant's  land  was  not 
made  an  issue.  Tbe  issue  was  tbat  tbe  waters 
from  tbese  springs  did  not  flow  by  a  defined 
cbannel  to  plaintiffs  land.  It  is  tbe  obstruc- 
tion of  this  cbannel  by  defendant  tbat  tbe  ac- 
tion and  the  decree  aim  to  prevent  Tbe 
springs  form  a  single  group,  and,  while  tbe 
eridence  is  not  definite  as  to  their  exact 
number,  tbere  is  no  mistaking  tbat  tbe  evi- 
dence related  to  this  group  of  springs,  and 
tbat  the  court  referred  to  all  of  them  whose 
surplus  waters  flowed  to  plaintiff's  lands 
through  tbe  cbannel  referred  to. 

2.  It  is  further  contended  tbat  finding  4  is 
unsupported  by  any  evidence,  namely,  that 
defendant  and  his  predecessors  have  at  all 
times  during  the  months  of  February,  March, 
and  April  used  so  much  of  the  waters  of  said 
springs  as  were  necessary  for  domestic  pur- 
poses, etc.,  and  during  tbe  months  of  May, 
June,  July,  and  August  used  all  tbe  waters 
of  said  springs,  etc.  Plaintiff  claimed  In  its 
complaint  tbat  all  tbe  waters  of  said  springs 
were  accustomed  to  fiow  to  plaintiff's  lands 
until  obstructed  by  defendant.  This  was  de- 
nied in  the  answer;  defendant's  claim  being 
tbat  all  the  said  waters  are  necessary  for 
domestic  purposes  and  for  irrigation,  and 
bad  been  used  by  him  and  his  predecessors 
for  over  25  years  last  past.  There  was  evi- 
dence tbat  defendant  "commenced  Irrigating 
aliont  May,  and  continued  until  tbe  rains  fell, 
sometimes  a  little  earlier  or  a  little  later," 
and  that  "tbere  would  be  very  little  water 
running  into  tbe  channel"  when  "irrigating 
bis  berries."  There  was  also  some  evidence 
that  recently  tbere  bad  been  some  irrigating 
done  In  February  and  March.  Defendant's 
son  testified:  "The  only  two  times  we  have 
got  water  from  tbe  ditch  for  the  bouse  was 
those  two  times,  four  or  five  years  ago  last 
year;  and  I  remember  back  quite  a  number 
of  years."  It  appeared  that  there  was  a 
spring  in  the  corral,  from  which  water  for 
tbe  bouse  was  obtained,  and  defendant's  wife 
testified:  "When  this  spring  in  the  corral 
went  dry  (which  was  in  recent  years)  we  got 
water  from  the  ditch  that  comes  through  the 
blackberry  patch."  There  was  evidence  that, 
"when  defendant  was  not  irrigating,  the  wa- 
ter would  always  come  down  through  the 
channel  into  the  town  land,"  and  a  witness 
who  had  known  the  land  for  30  years  testi- 
fied to  the  existence  of  a  channel  from  de- 
fendant's springs  to  the  town  land  ever  since 
he  could  remember.  As  we  understand  the 
decree,   defendant  is  allowed,  first,   at  all 


times  to  use  the  spring  water  for  necessary 
domestic  purposes;  second,  to  use  so  much 
of  tbe  water  as  is  required  to  Irrigate  tbe  six 
acres  of  berries,  fruits,  and  vegetables  dur- 
ing February,  March,  and  April;  and,  third, 
all  of  the  water  for  any  and  all  purposes 
during  the  irrigating  season  of  June  to  Au- 
gust, inclusive.  We  think  the  decree  was  as 
favorable  to  defendant  as  the  evidence  would 
warrant,  and,  so  far  as  it  protects  the  rights 
of  plaintiff,  is  sustained  by  the  findings, 
which  find  support  in  the  evidence. 

It  is  advised  that  tbe  judgment  and  order 
be  affirmed. 

We  concur:    GRAY,  C;  COOPEIU,  O. 

For  the  reasons  given  in  the  foregoing 
opinion,  the  Judgment  and  order  appealed 
from  are  afl3rmed:  VAN  DYKE,  J.;  SHAW. 
J.;  ANGELLOTTI,  J. 


(142  Cat.  354) 

PEOPLE  V.  SUESSER.     (Cr.  983.) 

(Supreme  Court  of  California.    March  2,  1904.) 

MURDER— DKCRBB-INSANITY  OP  ACCUSED— 
EVIDENCE— BURDEN  OF  PROOF— REMOVAL,  OF 
CAUSES— ARRAIGNMENT. 

1.  Under  Pen.  Code,  !  187,  defining  murder 
as  tbe  unlawful  killing  of  a  human  being  with 
malice  aforethought,  an  ioformation  that  the 
defendant  did  "willfully,  feloaiouslf ,  and  of  his 
malice  aforethought,  kUl"  another,  was  suffi- 
cient, though  it  omitted  the  word  "unlawfully." 

2.  Any  irregularity  in  an  arraignment,  in  de- 
livering the  copy  of  the  information  to  the  at- 
torney for  the  accused,  instead  of  the  accused 
lilmself,  was  waived  by  failure  to  object  thereto 
in  the  trial  court. 

3.  Under  a  statute  providing  that,  on  a  prop- 
er showing  in  a  crimmal  action,  an  order  must 
be  made  transferring  the  action"  to  the  court 
of  another  county,  the  court  to  which  the  action 
is  transferred  acquires  jurisdiction  on  the  mak- 
ing of  the  order,  without  regard  to  the  trans- 
mission of  the  records  as  required  by  Pen. 
Code,  {{  1036,  1038. 

4.  Though  Pen.  Code,  f  1086,  provides  that, 
on  the  removal  of  a  criminal  action,  the  clerk 
must  transmit  to  the  court  to  which  the  action 
is  transferred,  a  certified  copy  of  the  order  of 
removal,  record,  pleadings,  and  proceedings  In 
the  action,  and  contemplates  the  retention  of 
the  original  papers  in  the  court  from  which  the 
transfer  is  made,  yet  the  irregularity  in  trans- 
mitting the  ori^nal  records  as  required  by  Code 
Civ.  Proc.  S  399,  for  the  transfer  of  civil  cases, 
is  waived  by  failure  to  object  thereto  in  tbe 
trial  court. 

5.  Code  Civ.  Proc.  §§  226,  227,  provide  that 
where  jurors  have  not  been  drawn,  or  there  are 
not  enough  jurors  present  to  form  a  panel,  the 
court  may  either  order  a  sulBoient  number 
drawn  and  summoned,  or  direct  the  sheriff  to 
summon  as  many  as  may  be  required.  Held., 
that  it  was  no  abuse  of  the  court's  discretion, 
after  a  drawn  jury  had  been  charged  and  dis- 
missed, to  refuse  another  drawn  jury,  and  to 
order  the  sheriff  to  summon  jurors,  though  the 
trial  was  for  the  murder  of  a  "brother  sheriff." 

6.  Under  Code  Civ.  Proc.  i  1870,  permitting 
an  intimate  acquaintance  of  a  party  to  give  in 
evidence  his  opinion  of  the  party's  sanity,  a 
ruling  of  the  trial  court  as  to  whether  a  witness 
is  an  intimate  acquaintance  of  the  party  will 
not  be  disturbed  unless  clearly  wrong. 

7.  Evidence  that  certain  persons  had  pro- 
cured the  arrest  of  the  accused,  and  that  he  had 
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determined  to  take  their  lives,  and  was  start- 
ing out  lir  that  purpose  when  he  met  the  sher- 
iff, who  interfered  with  him,  and  whom  he 
thereupoj  shot  and  killed,  was  admissible  on  a 
trial  for  the  murder  of  the  sheriff. 

8.  Though  a  killing,  to  be  murder  in  the  first 
degree,  must  have  been  deliberate  and  with 
Iiremeditation,  it  is  not  esseutial  that  there 
should  be  any  appreciable  time  between  the  in- 
tent to  kill  and  the  act  of  killing. 

9.  In  a  criminal  case  the  burden  Is  on  defend- 
ant to  prove  by  a  preponderance  of  the  evidence 
the  defense  of  insanity. 

10.  Where  one  deliberately  intended  to  kill 
one  person,  and,  in  attempting  to  do  so,  took 
the  life  of  another,  whom  he  mistook  for  the 
intended  victim,  he  is  none  the  less  guilty  of 
murder  in  the  first  degree. 

In  Banc.  Appeal  from  Superior  Court, 
Santa  Clara  County;   W.  G.  Lorlgan,  Judge. 

George  Suesser  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Aftlrmed. 

See  64  Pac.  1095. 

B.  A.  Herrlngton,  for  appellant  U.  8. 
Webb,  Atty.  Gen.,  and  C.  N.  Post,  Asst  Atty. 
Gen.,  for  the  People. 

ANGELI.OTTI,  J.  The  defendant  was  in- 
formed against  In  the  superior  court  of  Mon- 
terey county  for  the  murder  of  Henry  R. 
Farley.  His  motion  for  a  change  of  place 
of  trial  having  been  denied,  he  was  tried  in 
Monterey  county,  convicted  of  murder  in  the 
first  degree,  and  sentenced  to  death.  This 
court  held  on  an  appeal  that  the  motion  for 
a  ctiange  of  place  of  trial  should  have  been 
granted,  and  reversed  the  Judgment,  with 
direction  to  the  superior  court  of  Monterey 
county  to  grant  said  motion.  People  v.  Sues- 
ser, 132  Cal.  031,  64  Pac.  1095.  In  accord- 
ance with  the  mandate  of  this  court,  and  by 
the  consent  of  the  parties,  an  order  was  there- 
upon made  by  the  superior  court  of  Monterey 
county  transferring  the  case  to  the  superior 
court  of  Santa  Clara  county.  A  trial  was 
then  had  in  said  last-named  court,  resulting 
in  a  verdict  of  guilty  of  murder  in  the  first 
degree,  without  recommendation,  and  the  de- 
fendant was  adjudged  to  suffer  death.  He 
appeals  from  the  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

1.  It  is  urged  that  the  information  against 
defendant  is  fatally  defective,  in  that  the 
word  "unlawfully"  is  omitted  from  the  char- 
ging part  thereof,  which,  so  far  as  material, 
is  as  follows,  viz.,  "did  then  and  there  will- 
fully, feloniously,  and  of  his  malice  afore- 
thought, kill  and  murder  one  Henry  R.  Far- 
ley, a  human  being,  contrary  to  the  form, 
force,  and  effect  of  the  statute,"  etc.,  and, 
further,  that  it  is  Insufficient  to  sustain  a 
verdict  of  murder  in  the  first  degree,  in  that 
it  does  not  charge  that  the  homicide  was  de- 
liberate or  premeditated.  Our  statute  (Pen. 
Code,  §  187)  defines  murder  to  be  "the  un- 
lawful killing  of  a  human  being  with  malice 
aforethought";  and  murder,  so  defined,  in- 
cludes both  degrees.  It  is  suflicient  to  charge 
the  crime  of  murder  in  the  language  of  the 

K  10.  See  Homicide,  vol.  26,  Cent.  Dig.  {  23. 


Statute  defining  it  (People  v.  Hyndman,-90 
Gal.  1.  33  Pac.  782),  and  this  is  substantially 
done  by  an  Information  which  charges  k  will- 
ful and  felonious  killing  with  malice  afore- 
thought, contrary  to  the  form,  force,  and  ef- 
fect of  the  statute.  An  Information  guilty 
of  a  similar  omission  of  the  word  "unlaw- 
folly"  was  held  sufficient  in  People  t.  Davis, 
73  Cal.  355,  15  Pac.  8. 

2.  It  is  claimed  that  defendant  was  never 
arraigned  under  the  information;  the  basis 
of  this  contention  being  that  the  copy  of  the 
Information  required  by  statute  to  be  deliy- 
ered  to  him  was  not  delivered  to  him  per- 
sonally, but  to  the  attorney  appointed  by  the 
court  to  defend  him,  who  was  present  at  the 
arraignment,  and  acted  for  him  therein.  No 
objection  was  made  by  defendant  to  such 
delivery  I)eing  made .  to  his  attorney.  De- 
fendant was,  npon  motion  of  liis  attorney, 
granted  two  days  to  plead.  He  subsequent- 
ly, through  such  attorney,  moved  the  court 
to  set  aside  the  Information,  and  thereafter 
ae  entered  a  plea  of  not  guilty  thereto.  So 
far  as  appears,  the  objection  as  to  the  deliv- 
ery was  never  made  in  the  lower  court. 
If  there  was  any  irregularity  In  delivering 
the  copy  to  the  attorney,  instead  of  to  the 
defendant  personally,  which  we  do  not  ad- 
mit, It  was  waived.  People  v.  Lightner,  4» 
Cal.  226.  It  would  seem,  however,  that  a 
delivery  of  the  copy  of  the  information  to  the 
attorney  representing  the  defendant,  where 
no  objection  is  made  by  the  defendant,  should 
be  held  to  be  a  delivery  to  the  defendant, 
within  the  meaning  of  our  statute.  It  may 
also  be  stated  that  the  fact  that  defendant 
was  "duly  arraigned"  is  established  by  the 
bill  of  exceptions. 

3.  Our  statute  relative  to  the  removal  of 
criminal  actions  provides  that  the  order  of  re- 
moval must  be  entered  upon  the  minutes  of 
the  court,  and  that  the  clerk  must  thereupon 
transmit  to  the  court  to  which  the  action  is 
transferred  a  certified  copy  of  the  order  of 
removal,  record,  pleadings,  and  proceedings 
In  the  action  (section  1036,  Pen.  Code),  and 
contemplates  the  retention  of  the  original 
papers  in  the  court  from  which  the  transfer 
is  made,  for  it  provides  that,  if  it  becomes 
necessary  to  have  them  in  the  court  to  which 
the  transfer  Is  made,  an  order  must  be  made 
for  their  transmission  by  the  court  from 
which  the  action  was  transferred.  Section 
1038,  Pen.  Code.  Instead  of  following  the  pro- 
cedure plainly  pointed  out  by  the  statute,  the 
method  designed  for  the  transfer  of  civil 
causes  was  pursued.  Code  Civ.  Proc  ■§  399. 
A  certified  copy  of  the  order  of  removal  was 
forwarded  to  the  superior  court  of  Santa 
Clara  county,  and  there  filed;  but,  instead 
of  certified  copies  of  the  other  papers  In  the 
cause,  all  of  the  original  pleadings,  papers,  and 
files  were  forwarded,  and  no  certified  copies 
thereof  were  retained  in  Monterey  county. 
It  Is  further  claimed  that  the  transcript  does 
not  show  that  the  alleged  copies  of  the  min- 
utes of  the  Monterey  court  showing  the  ar- 
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raignment  and  plea  were  certified  to  be  cor- 
rect copies  by  the  clerk,  or  that  the  informa- 
tion against  defendant  was  ever  filed  in  the 
superior  court  of  Monterey  county.  No  sug- 
gestion as  to  any  of  these  matters  appears 
to  ba\'e  been  made  in  the  trial  court,  but  the 
claim  is  made  for  the  first  time  on  this  ap- 
peal tliat  by  reason  of  these  matters  the  su- 
perior court  of  Santa  Clara  county  never  ac- 
quired Jurisdiction  to  try  the  cause.  We  are 
of  the  opinion  that,  imder  the  language  of 
our  statute,  the  superior  court  of  Santa  Clara 
county  acquired  jurisdiction  of  the  cause  by 
reason  of  the  making  and  entry  of  the  order 
of  removal.  The  statute  provides  that  an 
order  must  be  made  "transferring  the  ac- 
tion," and,  when  snch  an  order  is  legally 
made,  the  court  making  it  haa  no  Jurisdiction 
to  proceed  further  tn  the  cause,  so  long,  at 
least,  as  that  order  remains  unrevoked.  The 
certified  copies  to  be  forwarded  to  the  court 
to  which  the  action  lias  been  transferred  are 
but  evidence  of  the  order  of  transfer,  and 
of  the  proceedings  In  the  court  from  which 
the  transfer  has  been  made.  There  is  noth- 
ing in  the  statute  wliich  makes  the  furnish- 
ing of  such  evidence  essential  to  the  "Juris- 
diction" of  the  court  to  which  the  transfer 
is  made.  Just  as  in  the  matter  of  service 
of  a  summons  or  a  notice  of  appeal,  it  is 
the  fact  of  service  rather  than  proof  there- 
of, that  gives  Jurisdiction,  so  here  it  is  the 
fact  of  the  making  of  the  order,  rather  than 
the  proof  thereof,  that  transfers  Jurisdiction. 
Due  proof  of  the  making  of  the  order  of 
transfer  would  doubtless  be  required  by  the 
court  to  which  a  transfer  is  made,  and  also 
by  this  court  on  appeal;  but  that  was  fully 
furnished,  as  shown  by  the  transcript,  in 
the  method  prescribed  by  law,  viz.,  by  the 
certified  copy  of  the  order  transferring  the 
action  filed  in  the  Santa  Clara  county  court. 
A  view  contrary  to  the  conclusion  we  have 
reached  appears  to  have  been  taken  by  the 
appellate  courts  of  two  or  three  of  our  sister 
states.  Hudley  v.  State,  3G  Ark.  237;  Faw- 
cett  V.  State,  71  Ind.  590;  Williamson  v. 
State,  64  Miss.  229,  1  South.  171.  In  the 
Mississippi  case  the  objection  was  made  be- 
fore trial,  and  the  rulings  in  Indiana  were 
apparently  due  to  the  peculiar  language  of 
the  statute.  In  the  latter  state,  where  the 
courts  have  gone  to  the  utmost  limit  of  strict- 
ness in  favor  of  defendants,  it  was  held  in 
Burrell  v.  State,  129  Ind.  294,  28  N.  B.  699, 
that  any  mere  informaUty  is  waived  by  ap- 
pearance and  submission  without  objection 
to  JuHsdiction.  Although  the  superior  court 
of  Santa  Clara  county  had  Jurisdiction  of  the 
cause  by  reason  of  the  order  of  transfer,  the 
defendant  was  entitled  to  have  the  certified 
copies  forwarded  as  provided  by  the  statute. 
If  he  had  in  any  way  suggested  the  defect, 
or  objected  to  any  proceedings  being  had  until 
they  were  furnished,  and  the  court  had  over- 
ruled his  objection,  a  different  question  would 
be  presented.  The  court  actually  had  Juris- 
diction, and  defendant  made  no  complaint 


as  to  the  insufficiency  of  the  records  and  pa- 
pers forwarded.  We  cannot  see  how  any 
substantial  right  of  the  defendant  could  have 
possibly  been  affected  by  what  was  at  most 
a  mere  informality.  What  appears  to  be  the 
minutes  of  the  arraignment  and  plea  is  in 
fact  certified  to  l>e  a  "copy  of  minutes"— 
rather  informally,  it  is  true,  but  sufiSciently 
in  the  absence  of  objection;  and  the  bill  of 
exceptions  shows  that  the  original  informa- 
tion forwarded  had  been  filed  in  the  superior 
court  of  Monterey  county  on  October  9,  1899, 
and  that,  having  been  duly  arraigned  thereon, 
defendant  on  October  13,  1899,  pleaded  not 
guilty  thereto. 

4.  The  case  having  ijeen  set  for  trial  on 
September  23,  1901,  defendant  on  September 
21,  1901,  filed  a  written  demand  for  a  drawn 
Jury.  The  case  came  on  for  trial  Septemb^ 
24,  1901,  and  defendant  challenged  the  panel 
of  jurors  then  present,  which,  so  far  ag  ap- 
pears, was  a  drawn  Jury.  The  challenge  was 
allowed,  and  the  Jury  excused.  Defendant 
then  demanded  that  a  Jury  be  drawn  from 
the  Jury  box  of  the  county,  in  which  were  the 
names  of  470  talesmen  regularly  selected  by 
the  supervisors.  The  coiurt  denied  the  re- 
quest for  a  drawn  Jury,  and,  there  being  no 
regular  Jury  in  attendance,  ordered  a  special 
venire  of  60  jurors  for  the  trial  of  this  cause 
to  be  summoned  by  the  sheriff.  The  special 
venire  was  returned  and  the  trial  commenced 
on  the  same  day,  September  24,  1901;  the 
Jury  being  selected  from  such  panel  so  sum- 
moned by  the  sheriff.  No  reason  was  as- 
signed to  the  court  for  the  request  for  a 
drawn  Jury,  and  no  showing  made,  and  it 
was  not  suggested  that  the  sheriff  was  in 
any  degree  disqualified.  It  is,  however,  now 
contended  that  there  was  ample  time  for  the 
procuring  of  a  drawn  Jury,  and  that,  inas- 
much as  the  deceased  was  sheriff  of  Monte- 
rey county,  it  was  an  abuse  of  discretion  to 
allow  a  "brother  sheriff"  to  select  the  Jury. 
There  is  nothing  in  this  contention.  While 
this  court  has  in  several  cases  suggested  that 
it  is  more  in  accord  with  the  spirit  of  the 
law  pertaining  to  the  subject  to  select  Jurors 
by  drawing  names  from  tlie  Jury  box,  than 
to  allow  the  sheriff  to  select  the  individuals 
who  shall  act,  the  trial  court  unquestionably' 
has  the  power,  under  the  provisions  of  sec- 
tion 226,  Code  Civ.  Proc.,  whenever  a  Jury  is 
needed,  and  Jurors  have  not  been  drawn  or 
summoned,  to  either  order  a  sufficient  num- 
ber drawn  and  summoned,  or  direct  the  sher- 
iff, if  he  is  not  disqualified,  to  summon  so 
many  good  and  lawful  men  as  may  be  re- 
quired to  serve  as  Jurors.  It  has  the  same 
power  under  section  227,  Code  Civ.  Proc., 
when  there  are  not  competent  Jurors  enough 
present  to  form  a  panel.  With  the  exercise 
of  that  power  by  the  trial  court  this  court 
cannot  interfere,  unless,  perhaps,  the  circum- 
stances of  the  case  are  such  as  to  show'  a 
gross  abuse  of  discretion  by  the  trial  court 
In  People  v.  Davis,  47  Cal.  93,  the  entire  Jury 
was  selected  from  a  venire  selected  by  the 
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sheriff,  and  this  court  said  that  the  objection 
of  defendant  to  the  method  pursued  was 
fuliy  answered  by  section  226,  Code  Civ. 
Pi-oc.  See,  aiso,  Peojjle  v.  Vincent,  95  Cal. 
425,  30  Pac.  581.  It  has  repeatedly  been  heid 
that  a  jury  may  be  completed  In  this  man- 
ner, notwithstanding  the  presence  of  names 
in  the  Jury  bos  of  the  county.  People  v. 
Schorn,  116  Cal.  503,  508,  48  Pac.  405;  People 
V.  Durrant,  116  Cal.  179,  195,  48  Pac.  75. "  In 
Bruner  v.  Superior  Court,  92  Cal.  239,  28  Pac. 
341,  cited  by  defendant,  the  question  was  as 
to  the  propriety  of  the  appointment  of  an 
elisor  to  select  Jurors  to  complete  a  grand 
Jury.  The  record  shows  no  abuse  of  discre- 
tion by  the  trial  court  in  this  regard. 

5.  It  was  claimed  that  defendant  was  In- 
sane at  the  time  of  the  killing.  Complaint  is 
made  that  the  trial  court  erroneously  held 
certain  witnesses  not  to  be  "intimate  ac- 
quaintances" of  defendant,  and,  on  that 
ground,  sustained  objections  to  questions  ad- 
dressed to  them  calling  for  their  opinions  as 
to  the  mental  sanity  of  defendant,  and  that 
it  allowed  certain  witnesses  for  the  prosecu- 
tion, who  had  not  shown  themselves  to  be 
intimate  acquaintances,  to  give  their  opin- 
ions on  this  subject  The  determination  of 
the  question  as  to  whether  a  witness  Is  an 
"intimate  acquaintance,"  and  therefore  com- 
petent, under  subdivision  10  of  section  1870, 
Code  Civ.  Proc.,  to  give  an  opinion  as  to  the 
mental  sanity  of  another,  is  peculiarly  with- 
in the  discretion  of  the  trial  court  The  stat- 
ute does  not  prescribe  any  measure  of  proof 
in  such  a  matter.  In  People  v.  McCarthy, 
115  Cal.  255,  258,  46  Pac.  1073,  this  court  said: 
"In  the  determination  of  this  question,  as  in 
that  of  any  other  fact  from  oral  evidence,  he 
[the  trial  Judge],  of  necessity,  must  be  con- 
ceded to  be  the  best  Judge  of  what  the  evi- 
dence shows,  since  he  has  before  him  many 
elements  of  fact  which  cannot  be  transmit- 
ted to  paper,  but  which  enable  him  to  more 
correctly  weigh  the  evidence,  and  exercise  a 
wiser  discrimination  as  to  what  it  shows, 
than  one  who  reads  but  a  nalied  statement 
of  the  evidence,  without  the  presence  of  the 
witness.  And  so  it  has  been  held,  and  wise- 
ly, that  the  trial  Judge  Is  to  be  accorded  wide 
discretion  and  latitude  in  this  respect;  and 
his  ruling  will  not  be  disturbed  except  where 
th9  evidence  Is  so  lacking  as  to  leave  no  Just 
room  for  question  that  the  discretion  has 
been  improperly  exercised."  See,  also.  Peo- 
ple V.  Hubert  119  Cal.  216,  221,  51  Pac.  329, 
C3  Am.  St  Rep.  72.  We  have  carefully  ex- 
amined the  testimony  of  each  of  the  wit- 
nesses relative  to  the  rulings  complained  of, 
and  find  no  warrant  for  holding  that  error 
was  committed  In  regard  thereto. 

6.  The  killing  of  deceased  occurred  in  the 
city  of  Salinas  on  the  evening  of  September 
18,  1889,  about  10  o'clock,  on  a  street  adjoin- 
ing the  home  of  defendant  There  was  evi- 
dence tending  to  show  that  as  tlie  deceased, 
who  was  sheriff  of  Monterey  county,  was 
proceeding  along  the  street  with  two  compan- 


ions, the  defendant  came  from  bla  bonse  Into 
the  street  carrying  a  shotgun,  and  declaring 
to  some  of  his  relatives,  who  were  endeavor- 
ing to  dissuade  him.  his  intention  "to  kill 

them;    •    •    •    to  kill  the  old  s of  a 

b ."    The    deceased    accosted    him    by 

name,  and  told  him  to  stop,  and  asked  bim  it 
be  knew  him.  and  the  defendant  answered: 
"Yes;  I  do.  I  will  kill  you  too.  Stand  back." 
The  deceased  advanced  a  few  steps  toward 
deferfdant,  and,  while  they  were  between  20 
and  25  paces  apart  the  defendant  shot  and 
killed  the  deceased.  One  witness  testifl^ 
that  when  deceased  said,  "George,  do  yon 
know  who  I  am?"  the  defendant  answered, 
"I  do,  you  8 of  a  b !"  and  Imme- 
diately shot  him.  One  of  the  companions  of 
deceased  at  once  ran  over  to  where  tbe  de- 
ceased lay,  whereupon  the  defendant  ordered 
him  to  stand  back,  or  he  would  shoot  bim. 
pointed  the  gun  at  him,  and  endeavored  to 
shoot  him,  but  the  cartridge  failed  to  ex- 
plode. The  theory  of  the  prosecution  was 
that  defendant  had  determined  to  kill  one 
Delaney  and  one  Allen,  and  had  started  from 
his  home  armed  for  that  purpose,  and,  when 
deceased  'endeavored  to  prevent  him  from 
proceeding  on  his  mission,  deliberately  killed 
him  to  get  rid  of  bis  interference.  The  pros- 
ecution was  allowed  to  show  that  Delaney 
had  sworn  out  a  warrant  against  the  defend- 
ant a  few  days  before,  and  that  Allen.  \rbo 
was  a  constable,  had  arrested  him  thereon 
one  or  two  days  before;  that  on  the  after- 
noon of  the  day  of  the  homicide,  All^i  told 
defendant  that  be  had  another  warrant  for 
hib  arrest  which,  it  appeared,  on  cross-ex- 
amination, bad  also  been  sworn  out  by  De- 
laney for  threats  against  his  life;  that  de- 
fendant was  very  bitter  against  both  Delaney 
and  Allen,  and  during  the  same  evening  went 
to  Delaney's  house,  assaulted  him,  and  threat- 
ened his  life;  that  to  several  people  during 
the  evening  he  threatened  that  he  would  kill 
both  Delaney  and  Allen;  that  be  snbse- 
quently  procured  a  rifle,  and  after  telling  two 
or  three  people  that  he  was  going  to  Delan- 
ey's house  and  settle  It  with  him,  and  that.  If 
Allen  continued  to  follow  him,  he  wonid 
shoot  him,  also,  did  go  there  and  fire  several 
shots  into  Delaney's  room;  that  he  was  dis- 
covered in  the  vicinity  of  Delaney's  bouse 
by  Allen,  who  went  there  upon  hearing  the 
shots;  that  when  Allen  advanced  upon  him. 
he  ran  back  In  the  direction  of  his  own  bouse, 
from  which  he  again  came  almost  inmaedi- 
ately  with  the  shotgun,  and  encountered  and 
shot  the  deceased.  All  of  the  occurrences  of 
the  evening  were  testified  to  as  baving  tak^i 
place  within  about  two  hours,  and,  so  far  as 
defendant  is  concerned,  appear  to  have  been 
parts  of  one  continuous  transaction,  having 
for  its  ultimate  object  the  doing  of  violence 
to  Delaney  and  Allen,  and  incidentally  resalt- 
ing  in  the  killing  of  deceased.  We  have  no 
doubt  as  to  the  admissibility  of  this  evidence. 
It  is,  of  course,  true  that  evidence  as  to  diffi- 
culties with  or  threats  against  persons  otber 
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tban  the  deceased,  or  as  to  other  offenses,  Is 
not  admissible  against  a  defendant  unless 
there  is  a  sufficient  connection  between  the 
facts  sought  to  be  proved  and  the  particular 
act  under  investigation.  Where  the  proffer- 
ed evidence  is  relevant  to  the  issue  being 
tried,  the  mere  fact  that  it  shows  threats 
against  or  quatrels  with  persons  other  than 
the  deceased,  or  the  commission  of  other  of- 
fenses by  the  defendant,  is  no  legal  objection 
to  its  admission.  Tills  is  recognized  by  all 
the  authorities,  including  those  cited  by  de- 
fendant; one  of  them  stating  that,  "while 
threats  against  the  deceased  are  adi  jsible 
in  evidence  to  show  malice,  threats  against 
another  person  are  only  admissible  under 
circumstances  which  show  some  connection 
with  tlie  Injury  Inflicted  on  the  deceased." 
People  V.  Bezy,  07  Cal.  223,  7  Pac.  643.  The 
evidence  here  admitted  comes  fully  within 
the  views  of  this  court  as  enunciated  in  Peo- 
ple T.  Miller,  121  Cal.  343,  53  Pac.  816. 
There,  as  here,  there  was  no  evidence  of  any 
prior  ill  will  on  the  part  of  the  defendant 
against  the  deceased;  and  there,  as  here,  the 
only  possible  motive  for  the  killing  was  the 
fact  that  the  deceased  obtruded  himself  be- 
tween the  defendant  and  the  object  of  his 
vengeance,  and  was  endeavoring  to  prevent 
the  accomplishment  by  defendant  of  liis  pur- 
pose to  kill  another.  In  that  case,  evidence 
that  Mrs.  Ryan  had,  two  days  before,  bad 
the  defendant  arrested  on  a  charge  of  dis- 
turbing the  peace;  that  on  the  day  of  the 
homicide  he  went  to  the  home  of  a  mutual 
acquaintance,  and  asked  her,  on  some  pre- 
text, to  send  for  Mrs.  Ryan;  that,  when  Mrs. 
Ryan  came,  and  found  defendant  there,  she 
at  once  left;  that  defendant  pursued  her  and 
began  shooting  at  her;  that  she  ran  into  a 
house  occupied  by  deceased,  crying  for  pro- 
tection; and  that  thereupon  deceased  endeav- 
ored to  prevent  defendant  entering  the  bouse, 
whereupon  the  killing  occurred— \vas  held 
■  admissible.  It  was  there  said  that,  if  de- 
fendant had  not  intended  to  kill  Mrs.  Ryan, 
it  was  not  likely  that  he  would  suddenly 
have  formed  the  purpose  to  kill  deceased, 
and'  that  the  purpose  or  intention  of  defend- 
ant in  the  pursuit  of  Mrs.  Ryan  was  there- 
fore material  and  important  evidence.  The 
evidence  admitted  here  related  entirely  to 
the  defendant's  state  of  mind  toward  certain 
persons  who  were  the  objects  of  his  hostile 
mission  when  be  left  his  home  with  a  shot- 
gun and  encountered  deceased,  and  to  his 
intention  in  regard  to  such  persons.  It  was 
material  to  the  determination  of  the  question 
as  to  the  character  of  the  act  by  which  Far- 
ley, who  interrupted  him  in  his  mission,  was 
killed,  and  to  this  purpose  It  was  carefully 
limited  by  the  court  in  its  instructions.  See, 
also.  People  v.  Craig,  111  Cal.  460,  44  Pac. 
186;  People  v.  McKay,  122  Cal.  630,  55  Pac. 
5&4.  Something  is  said  al>out  the  admission 
of  certain  testimony  relative  to  defendant's 
setting  fire  to  Delaney's  straw  stack,  but,  if 


it  be  conceded  that  the  same  was  inadmis- 
sible, it  was  volunteered  by  the  witness,  and 
was  immediately  stricken  out  by  the  court 
The  fact  that  he  had  been  arrested  for  lar- 
ceny was  elicited  by  defendant's  attorney  in 
the  cross-examluatiou  of  a  witness,  and  no 
motion  was  made  to  strike  it  out. 

7.  Comx^int  is  made  as  to  the  instructions 
defining  the  difference  between  murder  in 
the  first  degree  and  murder  in  the  second 
degree.  The  trial  court  very  fully  instructed 
upon  tills  question,  but  in  no  place  erroneous- 
ly to  defendant's  prejudice.  It  is  well  set- 
tled that,  to  constitute  murder  in  the  first 
degree,  it  is  not  essential  that  there  should 
be  any  appreciable  space  of  time  between  the 
intent  to  kill  and  the  act  of  killing;  i.  e., 
any  interval  "capable  of  being  appreciated  or 
duly  estimated."  The  Intent  to  kill  must  be 
formed  deliberately  and  with  premeditation, 
but,  when  so  formed,  there  need  be  no  appre- 
ciable space  of  time  between  the  intent  and 
the  act  As  the  trial  court  told  the  Jury, 
"They  may  be  as  instantaneous  as  successive 
thoughts  of  the  mind,"  and  "It  is  sufficient 
that  the  killing  was  done  with  refiection  and 
conceived  beforehand,  although  the  deliber- 
ate purpose  to  kill  and  the  act  of  killing  fol- 
low each  other  as  rapidly  as  an  act  can  fol- 
low intent  conceived  by  the  mind."  These 
instructions  have  been  repeatedly  approved 
by  this  court  If  a  portion  of  another  in- 
struction, apparently  given  at  defendant's  i-e- 
quest,  is  inconsistent  with  the  instructions 
already  noted,  and  states  the  rule  more  fa- 
vorably to  defendant  than  it  should  have 
done,  lie  has  no  ground  of  complaint 

8.  Tlie  instruction  as  to  the  care  with 
which  the  defense  of  insanity  is  to  be  ex- 
amined is  in  all  essentials  the  same  as  the 
instruction  approved  in  People  v.  Pico,  62 
Cal.  50,  and  People  v.  Larrabee,  115  Cal.  158, 
46  Pac.  922.  That  the  givhig  of  such  an  in- 
struction will  not,  in  view  of  the  prior  deci- 
sions of  this  court  be  held  error,  was  declar- 
ed in  People  v.  McCarthy,  115  Cal.  255,  264, 
46  Pac.  1073.  It  was  there  stated,  however, 
that  it  would  be  better  if  such  instruction 
were  omitted  altogether,  and  in  ttiat  state- 
ment we  concur.  The  danger  therein  lies  in 
the  fact  that  a  Jury  may  take  such  an  instruc- 
tion as  an  Intimation  by  the  Judge  of  his 
opinion  of  the  case  on  trial. 

9.  The  court  instructed  the  Jury  that  a 
person  is  presumed  to  be  sane  until  the  con- 
trary is  shown  by  a  preponderance  of  evi- 
dence, that  the  burden  of  proving  insanity 
is  upon  the  defendant,  and  that  to  entitle 
defendant  to  a  verdict  upon  the  Issue  of  in- 
sanity, the  evidence  "must  be  such  in  amount 
that,  if  a  single  issue  of  the  sanity  or  insan- 
ity of  the  defendant  should  be  submitted  to 
you  in  a  civil  case,  you  would  find  that  h« 
was  insane."  These  instructions  were  strict- 
ly in  accord  with  the  settled  law  of  this  state. 
People  V.  Ward,  105  Cal.  335,  38  Pac.  945,  and 
cases  there  cited;  People  v.  Barthleman,  120 
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Cal.  11.  52  Pac.  112;  People  t.  Plyler,  126 
Gal.  383,  58  Pac.  9W.  Cases  from  other 
courts,  in  whose  jurisdiction  a  different  rule 
exists,  cannot  be  considered  as  authority 
here. 

10.  The  court  instructed  the  jury  as  fol- 
lows, viz.:  "If  you  find  from  the  evidence 
that  the  defendant  deliberately  and  premed- 
itatedly  intended  to  willfully,  unlawfully, 
and  with  malice  aforethought  kill  and  mur- 
der one  Charley  Allen,  or  any  other  human 
being,  and  that  in  making  such  unlawful  at- 
tempt to  take  the  life  of  Charley  Allen,  or 
any  other  person,  the  defendant  intentionally 
killed  Henry  R.  Farley,  the  defendant  is,  un- 
der such  circiunstances,  just  as  guilty  of  the 
crime  of  murder,  and  of  the  same  grade  of 
offense,  as  if  he  had  unlawfully,  deliberately 
and  premeditatedly  and  with  malice  afore- 
thought killed  Charley  Allen,  or  the  person 
whom  he  intended  to  kill,  instead  of  Henry 
R.  Farley.  Under  such  circumstances,  the 
crime  is  as  complete  as  though  the  person 
against  whom  the  intent  to  kill  was  directed 
had  been  in  fact  killed."  This  instruction 
was  called  forth  by  the  fact  that  there  was 
some  testimony  tending  to  show  that  the  de- 
fendant claimed  that  he  mistook  Farley  for 
Allen,  whom  he  intended  to  kill,  and  fired 
the  fatal  shot  under  the  belief  that  he  was 
firing  at  Allen.  The  defendant  claims  that, 
to  constitute  murder  in  the  first  degree,  there 
must  exist  in  the  mind  of  the  person  who 
slays  another  a  specific  indention  to  take  the 
life  of  the  person  slain,  and  if  he,  with  pre- 
meditated intention  to  slay  one  person, 
against  his  intention  slay  another,  it  will  not 
be  murder  in  the  first  degree.  He  therefore 
claims  that  the  court  erred  in  giving  the  fore- 
going instruction,  and  in  refusing  his  request- 
ed instruction  29,  based  on  his  theory  of  the 
law,  which  requested  instruction  was  as  fol- 
lows, viz.:  "You  are  further  instructed  that 
the  malice  essential  to  constitute  murder  of 
the  first  degree  must  exist  towards  the  per- 
son actually  killed,  and  if  it  appears  that  the 
defendant  entertained  no  malice  or  ill  will  to- 
wards the  deceased  at  the  time  of  the  killing, 
but  that  he  did  entertain  malice  and  ill  will 
towards  Charley  Allen,  and  that  he  shot  the 
deceased  upon  the  erroneous  belief  that  it 
was  Allen,  it  would  constitute  murder  of  the 
second  degree  only."  Decisions  cited  from 
Tennessee  and  Texas  appear  to  sustain  de- 
fendant's contention.  Bratton  v.  State,  10 
Humph.  103;  Musick  v.  State,  21  Tex.  App. 
69,  18  S.  W.  95.  The  overwhelming  weight 
of  authority  is,  however,  the  other  way.  It 
is  said  in  21  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  105:  "There  is  some  confiict  of  au- 
thority as  to  whether  or  not  the  homicide 
can  constitute  murder  in  the  first  degree, 
where  the  intent  was  to  kill  a  third  person, 
but  by  some  accident  or  inadvertence  the  de- 
ceased was  killed,  instead  of  the  person  in- 
tended. The  better  doctrine  Is  that  a  homi- 
cide so  committed  is  as  much  murder  in  the 


first  degree  as  It  would  have  been,  had  the 
fatal  blow  reached  the  person  for  whom  in- 
tended." Citing  the  following  cases,  which 
uphold  the  rule  stated  to  be  the  "better  doc- 
trine," viz.:  State  v.  Raymond,  11  Ner.  98; 
State  T.  Murray,  11  Or.  413,  415,  5  Pac.  55 
State  V.  Payton,  90  Mo.  220,  2  S.  W.  394 
Com.  V.  Eisenhower,  181  Pa.  470,  37  AtL 
521,  59  Am.  St.  Rep.  670;  State  v.  McGonl- 
gle,  14  Wash.  594,  45  Pac.  20.  In  1  Mc- 
Clain  on  Cr.  Law,  at  section  323,  it  is  said: 
"In  determining  the  criminality  of  the  act 
of  killing,  it  will  be  Immaterial  whether  the 
intent  was  to  kill  the  person  killed,  or  wheth- 
er the  death  of  such  person  was  the  acci- 
dental or  otherwise  unintended  result  of  the 
Intent  to  kill  some  one  else— the  criminality 
of  the  act  will  be  deemed  the  same."  In  1 
Wharton  Cr.  Law,  1 120,  It  Is  said:  "A.,  look- 
ing for  B.,  sees  C,  whom  he  mistakes  for  B., 
and  whom  he  kills.  This  is  murder,  because 
the  intent  to  kill,  however  mistaken  his  rea- 
soning, was  really  pointed  at  C."  See,  also, 
section  318  of  the  same  work;  also  Kerr 
on  Law  of  Homicide,  §  99;  Bishop's  New  Cs. 
I.aw,  I  328.  In  State  v.  McGonigle,  supra, 
the  following  instruction,  viz.:  "I  also  In- 
struct you,  where  a  person  purposely  and 
of  his  deliberate  and  premeditated  malice  at- 
tempts to  kill  one  person,  but  by  mistake  or 
inadvertence  kills  another  instead,  tbe  law 
transfers  the  felonious  Intent  from  the  ob- 
ject of  his  assault,  and  the  homicide  so  com- 
mitted is  murder  in  the  first  degree" — was 
held  correct.  The  exact  question  here  pre- 
sented does  not  appear  to  have  ever  been  de- 
cided by  this  court  (see,  however.  People  v. 
Craig,  111  Cal.  470,  44  Pac.  186;  People  v. 
Olsen,  80  Cal.  126,  22  Pac.  125;  People  v. 
Keefer,  18  Cal.  636),  but  we  are  satisfied  that, 
under  our  statute,  the  law  is  as  stated  in  the 
instruction  quoted  above  from  State  v.  Mc- 
Gonlgle.  The  court  therefore  did  not  err  in 
refusing  defendant's  instruction  on  this  sub- 
ject We  see  nothing  in  the  contention  that 
the  instruction  on  this  subject  given  at  the 
request  of  the  people,  invaded  the  province 
of  the  jury.  No  other  objection  that  de- 
mands notice  is  made  thereto,  and,  so  far  as 
we  can  see,  it  correctly  stated  the  law  apon 
the  subject  under  discussion. 

11.  Defendant  complains  of  the  action  of 
the  court  In  modifying  some  requested  in- 
structions and  in  refusing  others.  We  have 
already  discussed  the  refusal  of  his  requested 
twenty-ninth  Instruction.  We  have  examin- 
ed the  others,  and  find  no  error.  Some  were 
not  pertinent,  and  the  others  did  not  correct- 
ly state  the  law,  except  in  so  far  as  they 
were  given  after  modification,  or  folly  cover- 
ed by  other  portions  of  the  charge. 

It  is  earnestly  urged  that  the  evidence  in 
this  case  vfae  not  such  as  to  justify  or  sus- 
tain a  verdict  of  guilty  of  murder  In  the  first 
degree.  We  have  thoroughly  examined  and 
considered  the  evidence  set  forth  in  the  rec- 
ord, and  can  find  no  warrant  therein   for 
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tbe  setting  aside  of  tbe  verdict  of  the  Jurors 

who  tried  the  case,  and  the  decision  of  the 

Judge  who  denied  the  motion  for  a  new  trial. 

The  Judgment  and  order  are  affirmed. 

We   concur:    McFAULAND,   J.;    SHAW, 
J.:   VAN  DIKE,  J.;   HENSHAW,  J. 

LOKIGAN.  J.,  having  presided  at  the  trial 
In  tbe  lower  court,  did  not  participate. 


(34  Wash.  299) 

BALL  et  al.  r.  CLOTHIER  et  al. 

(Supreme  (3ourt  of  Washington.    Marsh  12, 
1904.) 

DECEDENTS'  ESTATES— SALES  OP  PROPERTY- 
JURISDICTION  OP  PROBATE  COURT— NOTICE 
TO  MINORS— APPOINTMENT  OF  GUARDIAN— 
SETTINO  ASIDE  SALES— JURISDICTION  OP 
SUPERIOR  COURT— SUCCESSOR  OF  PROBATE 
COURT— ESTOPPEL-RIGHTS  OP  PURCHASERS 
—IMPROVEMENTS. 

1.  Balllnger's  Ann.  Codes  &  St  S  6153,  en- 
acted in  territorial  days,  authorizes  tne  superior 
court  in  wliich  a  judgment  has  been  rendered 
to  vacate  or  modify  the  same,  for  error  in  a 
judgment  shown  by  a  minor,  within  12  months 
ftfter  arriving  at  full  age,  and  for  other  causes. 
On  the  adoption  of  the  Constitution,  the  superi- 
or court  was  vested  with  probate  jurisdiction, 
nnd  the  probate  court  abolished.  Const,  art. 
27,  §  10,  provided  that  all  records  and  proceed- 
ings of  the  probate  court  should  pass  into  the 
jurisdiction  of  the  superior  courts,  and  such 
courts  should  proceed  to  judgment  or  other  de- 
termination as  the  territorial  probate  courts 
might  have  done.  Held,  that  the  superior  court 
has  jurisdiction  to  vacate  judgments  or  or- 
ders of  tbe  territorial  probate  courts  In  the 
cases  specified  in  section  5153. 

2.  Independent  of  auy  statute  giving  the  ter- 
ritorial probate  court  jurisdiction  to  set  aside 
decrees,  the  superior  court,  as  the  successor 
of  the  probate  court,  and  as  a  court  of  general 
e<iuity  jurisdiction,  has  power,  by  bill  of  re- 
view, to  vacate  and  set  aside  decrees  rendered 
by  the  probate  court,  for  errors  apparent  on  the 
record  or  for  fraud. 

3.  Code  1881,  §§  1494,  1495,  provided  that  the 
probate  court,  on  the  filing  of  a  petition  to  sell 
real  estate,  should  make  an  order  for  a  hear- 
ing, which  should  be  personally  served  on  all 
persons  interested  in  the  estate,  or  pubUshed 
in  a  newspaper;  and  section  1497  provided 
that,  if  any  devisees  or  heirs  of  the  deceased 
should  be  minors,  a  copy  of  the  order  should 
be  served  on  the  guardian,  if  they  had  one,  and, 
if  not,  tbe  court  should  appoint  a  guardian  to 
appear  for  them.  Held  that,  before  minor  bene- 
lioinries  under  a  will  could  be  divested  of  their 
title,  it  was  necessary  that  the  probate  court  ac- 
quire jurisdiction  over  their  persons  by  serv- 
ice on  their  guardian,  or  the  appointment  of  a 
guardian  ad  litem  for  them  if  they  had  no 
guardian. 

4.  Ballinger's  Ann.  Codes  &  St  {  6474, 
enacted  in  1890,  and  curing  irregularities  in 
executors',  administrators',  and  guardians'  sales 
where  it  appears  that  the  executor,  etc.,  was 
ordered  to  make  tbe  sale  by  the  probate  court 
having  jurisdiction  of  the  estate,  that  he  gave 
a  bond  approved  by  the  judge,  that  he  gave 
notice  of  the  time  and  place  of  the  sale,  and 
that  the  premises  were  sold  accordingly  by 
public  auction,  and  the  sale  confirmed,  did  not 
cure  a  sale  by  an  administrator  which  was 
void  because  of  want  of  jurisdiction  of  the  pro- 
bate court  to  order  the  sale,  by  reason  of  ab- 
sence of  notice  to  minor  heirs,  and  failure  to 
appoint  a  guardian  ad  litem  for  them,  as  re- 
quired by  Code  1881,  |i  1494,  1495,  1497. 


6.  Where  the  final  account  of  an  administra- 
tor, involving  a  sale,  had  been  settled  during 
the  minority  of  the  heirs,  it  was  not  necessary 
for  the  administrator  de  bonis  non  to  include 
such  sale  in  bis  final  account,  nor  proper  for 
the  court  to  open  up  the  same;  and  hence  the 
heirs,  on  reaching  majority,  were  not  pre- 
cluded from  impeaching  the  administrator's 
sale  by  joining  In  the  petition  for  the  discharge 
of  the  administrator  de  bonis  non,  and  distri- 
bution of  the  remaining  estate. 

6.  Where  heirs,  on  accepting  a  part  of  the 
estate  after  reaching  majority,  were  not  inform- 
ed and  did  not  know  of  their  rights,  and  there 
was  no  evidence  that  they  int«ided  to  accept 
the  part  in  lieu  of  the  whole,  nor  any  showing 
of  any  deception  on  their  part,  or  changed  re- 
lation to  tbe  property  on  the  part  of  the  pur- 
chasers thereof  on  account  of  the  acts  of  the 
heirs,  they  were  not  estopped  to  impeach  the 
sale  of  the  property  to  such  purchasers. 

7.  On  setting  aside  an  administrator's  deed 
for  want  of  jurisdiction  in  the  probate  court  to 
order  the  sale;  purchasers  in  good  faith  should 
be  allowed  the  purchase  price,  and  have  a  lien 
on  the  property  for  sums  paid  by  them  for  tax- 
es, but  should  not  be  allowed  for  permanent 
improvements,  since,  under  Ballinger's  Ann. 
Codes  &  St.  {  5511,  the  value  of  permanent  im- 
provements is  allowed  only  as  a  set-off  against 
damages. 

Appeal  from  guperlor  Court,  Skagit  Coun- 
ty; Jeremiah  Neterer,  Judge. 

Action  by  Anthony  W.  Ball  and  others 
against  Harrison  Clothier  and  others.  From 
u  Judgment  for  plalntills,  defendants  appeal. 
Modified. 

Thos.  Smith,' Million  A  Houser,  and  Gable 
&  Seabary,  for  appellants.  E.  W.  Taylor  and 
Govnor  Teats,  for  respondents. 


MOUNT,  J.  This  appeal  Is  prosecuted  from 
a  decree  of  the  lower  court  adjudging  certain 
probate  proceedings  In  the  estate  of  J.  B. 
Ball,  deceased,  void,  and  setting  aside  an 
administrator's  deed  for  the  south  half  of  the 
northeast  quarter  and  the  north  half  of  the 
southeast  quarter  of  section  24,  township  35 
north,  of  range  4  east  Defendants  claim  ti- 
tle to  different  parts  of  said  real  estate  un- 
der said  deed.  The  facts  shown  by  the  rec- 
ord are  substantially  as  follows:  Jesse  B. 
Ball  died  on  February  4,  1889,  leaving  an 
estate  In  Skagit  county  and  other  places. 
His  widow.  Caroline  Ball,  survived  him.  Al- 
so three  minor  children  survived  him,  as  fol- 
lows: Anthony  W.  Ball,  then  aged  nine 
years;  Zula  Matilda  Ball,  then  aged  seven 
years;  and  Zenora  Kate  Ball,  then  aged  Ave 
years.  This  latter-named  child  died  tbe  same 
year.  Deceased  also  left  two  grown  children 
by  a  former  marriage,  viz.,  Emma  Welsh  and 
Warren  T.  Ball.  A  few  days  prior  to  bis 
death,  Mr.  Ball  made  bis  will,  by  tbe  terms 
of  which  be  gave  to  Emma  Welsh  f5;  to 
Warren  T.  Ball  certain  real  estate  In  Van- 
couver, B.  C;  to  his  widow,  Caroline  Ball, 
certain  personal  property;  and  to  bla  three 
minor  children  all  the  remainder  of  his  prop- 
erty, share  and  share  alike.  He  directed  that 
all  his  debts  be  paid  from  tbe  portion  de- 
ll 7.  See  E^ecuton  and  Admlnlatratora,  vol.  S, 
Cent.  Dig.  {{  1583-158S. 
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vised  to  said  minors,  and  that  "if  at  the 
time  of  his  death  the  said  minor  children  be 
not  twenty-one  years  of  age  the  legacy  given 
to  them  except  so  much  thereof  as  shall  be 
necessary  for  their  support  and  education 
shall  be  retained  by  said  executors  upon  trust 
to  be  paid  to  them  when  the  youngest  shall 
have  attained  the  age  of  twenty-one  years, 
and  in  case  of  the  death  of  one  of  said  minor 
children  prior  to  said  division  the  portion 
bequeathed  to  said  child  sliall  be  divided 
among  the  two  remaining."  J.  E.  Smith  and 
A.  T.  Marshall  were  named  as  executors,  and 
$300  was  bequeathed  to  each  as  compensation 
for  acting  as  such  executor.  On  February 
18,  1889,  the  will  was  admitted  to  probate 
by  the  probate  court  of  Skagit  county.  In  the 
then  territory,  and  the  executors  named  In 
the  will  were  appointed  to  carry'  out  the  pro- 
visions thereof.  They  were  required  to  file 
a  bond  in  the  sum  of  $12,000.  A  j<^nt  and 
several  bond  was  executed  and  filed  by  said 
executors,  which  bond  was  by  order  of  the 
probate  court  approved  and  entered  of  rec- 
ord. The  executors  thereupon  qualified  by 
taking  oath  of  ofllce,  and  letters  testamentary 
were  Issued  to  them,  and  they  entered  upon 
the  discharge  of  their  duties.  The  estate 
was  thereafter  appraised,  shdwlng  some  f7,- 
200  of  personal  property,  and  real  estate  of 
the  value  of  $5,C41.  But  the  real  estate  In 
(luestion  In  this  action  does  not  appear  in 
the  appraisement.  Notice  to  the  creditors 
was  published.  On  September  24,  1889,  a 
.semiannual  account  of  the  executors  was  fil- 
ed, showing  the  moneys  collected  to  that 
time,  and  the  claims  allowed.  No  order  ap- 
pears to  have  ever  been  made  by  the  court 
upon  this  report  On  November  18,  1889,  Mr. 
Marshall,  one  of  the  executors,  filed  with  the 
probate  court  his  resignation,  without  at- 
tempting to  comply  with  the  statute,  and  on 
the  same  day  the  said  court  entered  an  order 
accepting  the  resignation,  and  discharging 
Jlr.  Marshall  as  executor,  and  releasing  the 
sureties  on  his  official  bond.  Thereafter,  on 
December  5,  1889,  the  other  executor,  Mr. 
Smith,  filed  his  resignation,  and  published  a 
notice  thereof  as  required  by  law,  to  the 
effect  tliat  he  had  filed  his  account  as  execu- 
tor, and  resignation  of  his  trust,  and  that 
the  same  would  come  on  for  hearing  on 
.January  28,  1890,  at  2  o'clock  p.  m.,  "and  all 
persons  Interested  in  said  estate  are  notified 
to  appear  and  show  cause  why  the  said  ac- 
count shall  not  be  settled  and  said  resigna- 
tion accepted."  On  the  28th  day  of  January, 
1890,  no  one  objecting,  the  resignation  was 
accepted,  and  Mr.  Smith  discharged  as  execu- 
tor, and  the  sureties  on  his  official  bond  re- 
leased. At  the  same  time  and  place  Caroline 
Itall  filed  her  petition  asking  the  appointment 
of  said  Smith  and  one  Harrison  Clothier  as 
ndministrators  of  the  estate.  No  notice  of 
this  application  was  given  to  any  one,  and 
the  court.  In  the  same  order  which  discharged 
Mr.  Smith  as  executor,  appointed  him,  to- 
gether with  Mr.  Clothier,  as  administrators 


de  bonis  non,  and  fixed  their  bonds  as  such 
administrators  at  ?12,000.    A  Joint  and  sev- 
eral bond  was  filed  and  approved    by   the 
court    Thereafter,  on  March  25,  1800,  these 
administrators  presented  their  petlticm,  con- 
taining allegations  substantially  as  reqolred 
by  statute,  for  the  sale  of  the  real   estate 
now  In  question.    On  the  next  day  the  pro- 
bate court  issued  an  order  directing  all  In- 
terested parties  to  appear  on  April  23,  1890, 
and  show  cause  why  the  said  rear  estate 
should  not  be  sold.     A  copy  of  this    order 
was  published   four  times  In  a  newspaper, 
but  four  weeks'  time  did  not  elapse  betweai 
the  first  publication  and  the  date  of  the  bear- 
ing.    A  copy  of  the  notice  was  served  on 
the  widow.     No  notice   was  given    to    the 
minors,  and  no  guardian  ad  litem  was  ap- 
pointed for  them.    On  April  23,  1890,  at  the 
time  set  for  the  bearing,  no  one  appearing 
to  contest  the  petition,  an  order  was  made 
dh-ecting  the  sale  of  the  real  estate.      No 
time  or  place  for  the  sale  was  fixed  by  the 
order.     The  administrators  thereupon   fixed 
the  time,  aud  due  notice  thereof  as  required 
by  law  was  given.     The  sale  was  held  on 
May  20,  1890,  at  public  auction,  and 'the  prop- 
erty was  sold  to  John  P.  Millett,  one  of  the 
appellants,  for  fO.lOO.    A  return  of  the  sale 
was  made  and  filed  In  the  probate  court  on 
the  24th  day  of  May,   1890,  which  Vras  on 
Saturday.    An  order  was  made  on  the  26tb 
day  of  May,  1890,  confirming  the  sale.    There- 
upon an  administrator's  deed  was  executed 
and  delivered  to  the  purchaser.     The  pur- 
chase price  was  paid  and  accounted  for  to 
the  estate.    After  Mr.  Millett  purchased  the 
property,  he  conveyed  the  same  to  Mr.  Mnr- 
dock,  one  of  the  appellants,  who  platted  a 
part  of  the  land  Into  town  lots,  and  after- 
wards  conveyed   It  to   the  Grand  Junction 
Land  Company,  which  company  sold  some  of 
the  lots  to   the  other  defendants   who   Im- 
proved them,  and  are  now  In  possession  there- 
of.    In  1801  the  administrator  J.  E.  Smith 
died,  and  thereafter  the  surviving  adminis- 
trator,  H.   Clothier,   administered  upon   the 
estate  until   September  18,    1897,   when   his 
final  account  was  approved  and  be  was  dis- 
charged.    E.  C.  Million  was  thereupon  ap- 
pointed administrator  in  his  stead.    Mr.  Mil- 
lion appears  to  have  done  nothing  with  the 
estate  until  March  29,  1901,  when,  upon  his 
petition,  after  the  miuOT  heirs  had  become  of 
age,  he  was  discharged,  and  all  that  remain- 
ed of  the  estate  was  distributed  to  the  re- 
spondents Anthony  W.  Ball  and  Zula  Matilda 
Ball    Manning.     Up   to   March    1,   18K,    no 
guardian  ad  litem  was  ever  appointed  for  the 
said  minors,  Anthony  W.  Ball  and  Zula  Ma- 
tilda Ball.    They  were  not  served  with  any 
notice  of  any  of  the  petitions,  or  any  of  the 
proceedings  In  the  course  of  administration 
up  to  that  time,  although  during  all  of  said 
times  they  were  residents  of  Skagit  county, 
were  named  as  minor  heirs,  and  were  the 
sole  beneficiaries  of  the  real  estate  being  ad- 
ministered  upon.     Subsequent  to  March   1, 
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1893,  they  were  represented  In  all  proceed- 
ings by  a  guardian  ad  litem  appointed  by  the 
-court.  After  becoming  of  age,  and  on  May 
10,  1901,  these  heirs  executed  a  power  of 
attorney  to  Warren  T.  Ball,  authorizing  him 
"to  grant,  bargain,  sell,  convey,  mortgage,  or 
-dispose  of  any  and  all  real  estate  within  the 
state  of  Washington  in  which  we  may  have 
any  Interest"  The  said  Warren  T.  Ball,  act- 
ing under  said  power  of  attorney,  Joined  in 
the  petition  of  Million  for  a  discharge  as  ad- 
ministrator, and  for  a  distribution  of  the  es- 
tate. Mr.  Million  was  thereupon  discharged, 
and  the  estate  distributed  to  the  respondents, 
who  brought  this  action  within  one  year  after 
arriving  at  their  majority,  seeking  to  review 
the  orders  and  errors  of  the  probate  court  in 
<lirecting  a  sale  of  the  land  in  question.  They 
allege,  in  sulistance,  that  the  executors  were 
wrongfully  discharged;  that  the  administra- 
tors were  not  legally  appointed;  that  no  no- 
tice of  any  of  the  proceedings  In  the  probate 
court  was  ever  given  to  them,  and  no  ap- 
pearance was  made  by  them;  that  the  ad- 
ministrators conducted  the  sale  fraudulently, 
and  in  all  their' dealings  with  the  estate,  up 
to  and  including  the  sale  of  the  real  estate 
in  question  and  the  conflrmatlon  of  the  sale, 
the  administrators  acted  In  fraud  of  the 
rights  of  plaintills;  and  that  the  probate 
•court  had  no  jorisdlction  to  make  the  orders 
complained  of— all  of  which  orders  are  set 
out  in  the  complaint  They  prayed  that  the 
order  of  sale  and  all  proceedings  had  there- 
under be  set  aside  ind  held  for  naught,  and 
that  they  be  decreed  to  be  the  owners  of  the 
property,  free  from  any  claims  of  defendants 
by  reason  of  their  purchase  and  possession  of 
the  property.  After  motion  to  make  the  com- 
plaint more  definite  and  certain  and  to  strike 
certain  portions  thereof  and  demurrers  had 
been  overruled,  defendants  answered  sep- 
arately, denying  generally  the  allegations  of 
the  complaint,  and  alleging  that  the  probate 
court  proceedings  were  regular;  that  the  ad- 
ministrator's' sale  In  all  respects  complied 
with  the  law;  that  Mlllett,  the  purchaser  of 
the  land  at  administrator's  sale,  conveyed  the 
property  to  William  Murdock;  that  Murdock 
thereafter  platted  a  half  of  it  into  town  lots, 
streets,  and  alleys,  known  as  "Grand  Junc- 
tion Land  Company  Addition  to  Woolley," 
and  that  all  the  defendants  are  bona  fide  pur- 
chasers, and  claim  title  through  Murdock; 
that  the  full  purchase  price  at  administra- 
tor's sale,  viz.,  $9,100,  was  paid,  and  the 
amount  accounted  for  in  the  due  course  of 
adniinistratiou  of  the  estate,  and  that  said 
sum  was  the  reasonable  value  of  the  land  at 
that  time;  that  since  said  time  defendants 
Iiave  made  valuable  improvements  on  the 
lands,  and  have  paid  the  taxes  thereon  since 
1890;  that  in  June,  1901,  after  becoming  of 
age,  the  plaintiffs  Joined  in  a  petition  to  dis- 
charge the  administrator  acting  at  that  time, 
and  are  therefore  estopped  to  maintain  this 
action;  and  that  the  sale  of  the  property, 
•even  if  ii  .^gular,  is  valid  under  the  curative 


act  of  1890.  Defendants  pray  for  a  dismissal 
of  the  case,  but,  in  the  event  that  the  sale 
be  declared  void,  that  they  be  subrogated  to 
the  rights  of  creditors  to  the  extent  of  the 
purchase  price  of  the  property,  together  with 
the  amount  paid  for  taxes,  assessments,  and 
Improvements.  The  reply  denied  generally 
all  the  allegations  of  the  answer.  Upon  a 
trial  the  lower  court  refused  to  find  actual 
fraud  on  the  part  of  the  administrators,  but 
found  and  concluded  that  the  appointment  of 
Smith  and  Clothier  as  administrators  of  the 
estate  was  void;  that  the  onier  of  sale  of 
the  real  estate  was  made  without  jurisdic- 
tion; that  the  order  confirming  the  sale  and 
the  administrator's  deed  of  the  property  were 
void;  that  the  plaintiffs  are  the  owners  in 
fee  simple  and  entitled  to  the  possession,  and 
are  entitled  to  a  decree  quieting  their  title 
against  the  defendants;  and  refused  the  re- 
lief prayed  for  by  defendants. 

Many  questions  are  presented  on  this  ap- 
peal. They  are  all  argued  at  length  tn  the 
voluminous  briefs  filed  herein.  We  pass  all 
of  them  by  without  further  notice,  except 
such  as  we  deem  material  and  necessary  to 
a  determination  of  the  case. 

Appellants'  first  point  is  that  the  complaint 
fails  to  state  a  cause  of  action,  for  the  rea- 
son that  there  is  no  provldon  in  our  statute 
authorizing  an  action  by  a  minor  after  reach- 
ing his  majority  to  review  alleged  errors  and 
irregularities  in  orders  and  decrees  in  a  Ju- 
dicial proceeding  carried  on  during  minority. 
It  is  argued  that,  since  there  is  no  statutory 
authority  for  such  prceeedlng,  therefore  this 
must  be  held  to  be  an  action  to  remove  a 
cloud  and  quiet  title,  and,  since  one  of  the 
indispensable  allegations  in  an  action  to  quiet 
title  is  that  plaintiffs  are  either  in  posses- 
sion of  the  premises,  or  that  tlie  same  are 
unoccupied  and  vacant,  and  since  the  com- 
plaint shows  that  plaintiffs  are  out  of  pos- 
session, and  that  defendants  "are  in  posses- 
sion, of  the  real  estate,  and  exclude  plain- 
tiffs herein  therefrom,"  the  demurrer  should 
have  been  sustained.  Section  5153,  2  Ballin- 
ger's  Ann.  Codes  &  St,  clearly  authorizes  an 
action  to  vacate  or  modify  a  judgment  or  order 
of  the  superior  court,  and  sections  5156  and 
5157  provide  the  form  and  procedure  in  such 
actions.  Section  5153  is  as  follows:  "The 
superior  court  in  which  a  Judgment  has  been 
rendered,  or  by  which  or  the  Judge  of  which 
a  final  order  has  been  made,  shall  have  pow- 
er, after  the  term  [time]  at  which  such  Judg- 
ment or  order  was  made,  to  vacate  or  modi- 
fy such  Judgment  or  order:  •  •  •  (5)  for 
erroneous  proceedings  against  a  minor  or  per- 
son of  unsound  miqd,  when  the  condition  of 
such  defendant  does  not  appear  in  the  rec- 
ord nor  error  in  the  proceeding;  •  •  • 
(8)  for  error  in  a  Judgment  shown  by  a  mi- 
nor, within  twelve  months  after  arriving  at 
full  age."  Appellants  contend  that  this  sec- 
tion relates  exclusively  to  the  superior  court, 
and  has  no  relation  whatever  to  the  proceed- 
ings in  inferior  courts  or  to  a  proceeding  in 
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probate,  and  that  proceedings  to  review  an 
erroneous  order  or  Judgment  must  be  brought 
In  the  court  In  which  the  order  was  entered. 
This  statute  was  enacted  in  territorial  days, 
when  the  probate  court  was  an  Independent 
inferior  court.  The  orders  complained  of 
were  made  by  the  territorial  probate  court. 
When  the  Constitution  was  adopted,  the  su- 
perior court  was  vested  with  general  juris- 
diction such  as  was  exercised  by  the  terri- 
torial district  courts,  and  also  with  Jurisdic- 
tion In  probate  matters;  and  the  probate 
court,  as  an  independent  tribunal,  was  alK>l- 
ished.  It  follows,  if  appellants'  position  is 
correct,  that  there  is  now  no  tribimal  which 
has  Jurisdiction  to  review  erroneous  orders 
entered  in  the  old  probate  court.  This  posi- 
tion cannot  be  maintained.  The  Constitution, 
at  section  10  of  article  27,  provides  that,  when 
the  superior  courts  are  organized,  all  records 
and  proceedings  in  probate  court  shall  pass 
into  the  Jurisdiction  and  possession  of  the 
superior  court,  "and  the  said  court  shall  pro- 
ceed to  flnal  Judgment  or  decree,  order  or 
other  determination  In  the  several  matters 
and  causes  as  the  territorial  probate  court 
might  have  done  if  this  Constitution  had  not 
been  adopted."  Under  this  provisicin  the  su- 
perior court  has  complete  jurisdiction  in  all 
matters  which  the  old  probate  court  had, 
and  certainly  now  the  superior  court,  under  ■ 
section  5153,  may  vacate  and  set  aside  orders 
made  by  it  in  the  course  of  its  probate  Juris- 
diction. If  appellants'  position  that  the  ac- 
tion must  be  brought  in  the  same  court  Is 
correct,  the  superior  court,  being  the  succes- 
sor of  the  prolwte  court,  must  be  held  to  be 
the  same  court  °  Appellants  further  contend 
that,  because  there  was  no  statutory  provi- 
sion for  the  old  probate  court  to  vacate  and 
set  aside  its  orders  and  Judgments,  none  ex- 
ists in  the  superior  court  for  that  purpose. 
Independent  of  the  inherent  powers  of  all 
courts  to  vacate  and  set  aside  their  own  or- 
ders and  decrees  for  fraud,  and  independent 
of  statute  where  the  common  law  is  in  force 
and  unmodified,  a  bill  of  review  is  the  proper 
'method  of  obtaining  the  vacation  or  annul- 
ment of  an  order  or  decree  for  errors  appar- 
ent upon  the  face  of  the  record  or  for  fraud. 
1  Black  on  Judgments  (2d  Ed.)  {  301.  It  fol- 
lows, therefore,  whether  there  is  or  is  not 
a  statute  upon  the  subject  giving  the  superior 
court  Jurtsdiction  to  review  Judgments  for 
apparent  error  or  fraud,  being  a  court  of  gen- 
eral equity  Jurisdiction  It  has  that  power. 
If  this  were  held  to  lie  an  action  to  remove 
a  cloud  and  quiet  title  and  for  possession,  it 
could  be  maintained  under  the  provisions  of 
sections  5500-5508,  2  Balllnger's  Ann.  Codes 
&  St.  See  Povah  v.  Lee,  29  Wash.  108,  69 
Pac.  639;  Brown  v.  Calloway  (decided  Feb. 
29,  1904)  75  Pac.  630.  The  lower  court  there- 
fore properly  denied  the  demurrer. 

Passing  by  many  irregularities  argued  in 
the  briefs  relating  to  the  appointment  and 
quallflcatlon  of  the  administrators,  we  shall 
consider  the  main  question,  which  relates  to 


the  validity  of  the  sale  of  the  real  estate. 
The  court  below  properly  refused  to  find,  any 
actual  fraud  in  fact  on  the  part  of  tbe  ad- 
ministrators in  the  conduct  of  the  sale.     Tbe 
petition  for  the  sale  of  the  land  substantiaUy 
complied  with  the  statute,  but  there  was  no 
service  or  attempt  at  service  of  the  petition 
or  notice  of  the  hearing  upon  the  minor  heirs, 
except  an  insufiicient  publication  directed  to 
all  interested  parties.    No  guardian  ad  lit^n 
was  appointed  for  them.    They  liad  no  gen- 
eral guardian.    No  appearance  was  made  by 
any  person  for  them  upon  the  hearing  as  to 
the  necessity  for  the  sale.    The  court  never- 
theless directed  the  sale  of  the  land.     Tbe 
sale  was  made  on  the  day  provided  in  tbe 
notice.    A  return  thereof  was  subsequently 
made,  and,  without  an  opportunity  for  objec- 
tion, was  confirmed,  and  a  deed  issued.     Tbe 
purchase  price  was  paid,  and  tbe  estate  bad 
the  benefit  thereof.    Appellants  contend  that 
the  statute  relating  to  notice  and  sale  was 
merely  directory;    that  the  proceedings  are 
in  rem,  and,  since  the  coxtrt  had  Jurisdiction 
in  rem,  the  sale  was  valid  notwithstanding 
irregularities.    Conceding   that  the   probate 
court  had  Jurisdiction  of  the  real  estate  for 
the  purpose  of  administration  upon  tbe  ap- 
pointment of  executors  or  administrators,  as 
was  said  in  Ackerson  v.  Orchard,  7  Wash. 
377,  34  Pac.  HOC,  35  Pac.  COS,  still,  before  tbe 
heirs  who  were  the  beneficiaries  under  tbe 
will  could  be  divested  of  their  title,  the  sub- 
stantial requirements  of  the  statute  must  be 
complied  with.    Tbe  statute  in  force  at  tbe 
time  the  order  was  made  provided  that,  when 
a  petition  for  real  estate  was  filed,  the  court 
should  make  an  order  directing  all  interested 
persons  to  appear  at  a  time  and  place  speci- 
fied to  show  cause  why  the  order  should  not 
be  granted,  and  that  this  order  should  be 
personally  served  upon  all  persons  interest- 
ed in  the  estate  at  least  ten  days  before  the 
hearing,  or  published  four  successive  weeks 
in  a  newspaper.    Sections  1494,  1495,  Code 
1881.    "If  any  of  the  devisees  or  heirs  of  the 
deceased   are   minors,   and   have  a   general 
guardian  in  the  county,  the  copy  of  the  order 
shall  be  served   on  the  guardian.     If   they 
have  no  such  guardian,  the  court  shall,  be- 
fore proceeding  to  act  on  the  petition,  ap- 
point some  disinterested  person  their  guard- 
ian for  the  sole  purpose  of  appearing  for 
them  and  taking  care  of  their  interests  in  tbe 
proceedings."     Section  1407,  Code  1881.    This 
provision  for  the  appointment  of  a  guardian 
for  minors  was  mandatory.    If  tbe  court  had 
Jurisdiction  over  the  estate,  it  was  also  neces- 
sary that  it  acquire  Jurisdiction  over  the  per- 
sons of  the  minor  heirs  before  proceeding  to 
divest  them  of  their  title,  because  the  statute 
expressly  required  the  minor  heirs  to  be  rep- 
resented.   They  could  not  waive  this  right, 
and  the  court  could  not  waive  it  by  noncom- 
pliance with  the  statnte.    Fteke  ▼.  Kellogg, 
3  Or.  503.    The  case  of  Bloom  v.  Burdick. 
1  Hill,  130,  37  Am.  Dec.  299,  is  in  point  npon 
this  question.    It  was  there  said,   at  page 
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139,  1  Uill,  37  Am.  Dec.  299:  "The  surrogate 
undoubtedly  acquired  jurisdiction  of  tbe  sub- 
ject-matter on  tbe  presentation  of  the  peti- 
tion and  account,  but  that  was  not  enough. 
It  was  also  necessary  that  he  should  acquire 
jurisdiction  of  the  persons  to  be  affected  by 
the  sale.  It  is  a  cardinal  principle  in  the 
administration  of  justice  that  no  man  can  be 
condemned  or  divested  of  his  right  until  be 
has  had  the  opportunity  of  being  heaixl.  He 
must,  either  by  serving  process,  publishing 
notice,  appointing  a  guardian,  or  in  some  oth- 
er way,  be  brought  into  court;  and,  If  Judg- 
ment is  rendered  against  him  before  that  is 
done,  the  proceeding  will  be  as  utterly  void 
as  though  the  court  had  undertaken  to  act 
where  the  subject-matter  was  not  within  Its 
cognizance."  When  the  statute  reqtiired  the 
appearance  of  the  minor  heirs  by  guardian 
ad  litem  before  tbe  court  should  make  the 
order  of  sale,  it  was  necessary  for  such  ap- 
pearance, even  if  the  proceedings  were  In 
rem.  The  order  of  sale  was  therefore  with- 
out the  authority  of  law,  and  was  void  as 
to  the  minor  heirs.  Wallace  T.  Grant,  27 
Wash.  130,  67  Pac.  678. 

Appellants  contend  that,  under  the  cura- 
tive act  of  1890  (section  6474,  2  BalUnger's 
Ann.  Codes  &  St.)  the  heirs  were  not  enti- 
tled to  avoid  the  sale  in  this  case.  That 
section  is  as  follows:  "In  case  of  an  action 
relating  to  any  estate  sold  by  an  executor, 
administrator  or  guardian,  in  which  an  heir 
or  person  claiming  under  the  deceased,  or  in 
which  the  ward  or  any  person  claiming  un- 
der him,  shall  contest  the  validity  of  the 
sale,  it  shall  not  be  voided  on  account  of  any 
irregularity  in  the  proceedings:  provided,  it 
appears  (1)  that  the  executor,  administrator, 
or  guardian  was  ordered  to  make  the  sale 
by  the  probate  or  superior  court  having  Ju- 
risdiction of  tbe  estate;  (2)  that  he  gave  a 
bond  which  was  approved  by  the  probate 
or  superior  judge,  in  ease  a  bond  was  requir- 
ed upon  granting  the  order;  (3)  that  he  gave 
uotlce  of  the  time  and  place  of  sale,  as  in 
the  order  and  by  law  prescrlt>ed;  and  (4) 
that  tbe  premises  were  sold  accordingly,  by 
public  auction,  and  tbe  sale  confirmed  by  the 
court,  and  that  they  are  held  by  one  who 
purchased  them  in  good  faith."  It  would 
appear  from  this  section  that,  if  all  the  re- 
quirements named  were  complied  with,  oth- 
er Irregularities  would  be  insufficient  to 
avoid  the  sale,  and,  if  all  the  requirements 
named  were  not  fulfilled,  then  the  sale  may 
be  avoided.  In  Wallace  v.  Grant,  supra,  we 
held  that  where  a  petition  to  mortgage  or  sell 
real  estate  was  not  verified,  and  failed  to 
show  that  the  personal  estate  was  exhaust- 
ed, or  that  the  same  was  insufficient  to  pay 
the  debts  of  the  administration,  tbe  probate 
court  did  not  acquire  Jurisdiction  to  make  an 
order  of  sale  or  mortgage.  In  Dormitzer  v. 
German  Savings  &  Loan  Society,  23  Wasb. 
132,  62  Pac.  862,  at  page  192,  23  Wash.,  62 
Pac.  862,  we  held  that  this  section  related 
only  to  irregularities,  and  did  not  go  to  the 


Jurisdiction  of  the  court  And  in  Hazelton 
V.  Bogardus,  8  Wash.  102,  35  Pac.  602,  where 
the  petition,  in  describhog  the  lands  to  be 
sold,  was  so  defective  that  the  lands  could 
not  be  located,  it  was  held  that  this  section 
did  not  cure  the  defect  In  Ackerson  v.  Or- 
chard, supra,  where  the  court  had  jurisdic- 
tion, and  the  proper  notice  was  given,  and 
all  the  provisions  of  section  6474,  supra,  were 
complied  with,  it  was  held  that  other  irregu- 
larities did  not  avoid  the  sale.  As  we  have 
seen  above,  the  probate  court  had  no  juris- 
diction to  order  the  sale,  by  reason  of  the 
absence  of  notice  to  the  minor  heirs,  and  fail- 
ure to  appoint  a  guardian  ad  litem  for  them; 
and  therefore,  under  the  authorities  above 
named,  the  curative  act  does  not  apply,  and 
the  minors  may  therefore  avoid  the  sale. 

Appellant  also  contend  that  because  the 
plaintiffs,  after  arriving  at  their  majority. 
Joined  in  a  petition  for  the  discharge  of  E. 
O.  Million  as  administrator,  and  for  a  distri- 
bution of  the  estate,  and  accepted  the  estate 
remaining,  they  are  now  estopped  to  ques- 
tion the  validity  of  the  sale.  A  number  of 
authorities  are  cited  to  the  effect  that  the  set- 
tlement by  a  final  account,  distribution,  and 
discharge  of  the  administrator  is  an  adjudi- 
cation of  all  questions  which  were  or  should 
have  been  involved,  and,  so  long  as  such 
final  settlement  stands,  interested  parties 
are  bound  by  it  This  is,  no  doubt  the  cor- 
rect and  just  rule,  and,  as  to  all  questions 
which  were  or  should  have  been  adjudicated 
at  that  time,  these  respondents  are  bound; 
but  the  final  account  of  E.  C.  Million  is  not 
shown  to  include  the  sale  of  the  land  in 
question,  or  the  proceeds  thereof.  In  fact, 
we  are  unable  to  find  any  final  account  filed 
or  acted  upon  at  the  final  discharge  of  Mr. 
Million.  The  record  shows  that  nothing  had 
been  done  by  him  during  his  administration 
of  the  estate.  He  was  simply  appointed, 
held  the  office  for  about  three  years  without 
collecting  or  paying  out  any  money,  was  dis- 
charged, and  the  property  remaining,  which 
consisted  wholly  of  real  estate,  was  distrib- 
uted to  tbe  respondents.  The  final  account 
of  the  former  administrators,  which  involv- 
ed tbe  sale  and  tbe  proceeds  thereof,  had 
long  since,  and  during-  the  minority  of  the 
respondents,  been  finally  settled,  go  far  as 
the  administration  was  concerned.  It  was 
therefore  not  necessary  for  ilr.  Million  to  in- 
clude in  bis  final  account  matters  which  had 
already  been  settled.  Nor  was  It  necessary 
or  proper  for  the  court  upon  the  final  dis- 
charge of  Mr.  Million,  upon  its  own  motion 
to  open  up  matters  which  had  already  been 
determined,  and  which  were  not  then  called 
to  his  attention;  and  this  was  not  attempted 
to  be  done.  Furthermore,  it  is  not  shown 
that  the  respondents,  at  the  time  they  accept- 
ed a  part  of  the  estate,  were  informed  or 
knew  of  their  rights,  or  Intended  to  accept 
this  part  In  lieu  of  the  whole.  Nor  is  there 
any  showing  of  any  deception  by  the  re- 
spondents, or  changed  relation  to  the  proper- 
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ty  by  appellants.  The  principles  of  estoppel, 
thereforu,  do  not  apply.  ScUnell  v.  Chicago, 
38  111.  382,  87  Am.  Dec.  304;  DOTlarque  v. 
Oress,  71  lU.  380. 

Appellants  contend  that,  in  case  the  title 
to  the  real  estate  is  aroided  in  this  action, 
they  should  each  be  awarded  their  proportion- 
ate share  of  the  original  purchase  price  paid 
to  the  estate,  and  the  taxes  paid  since  sale, 
and  the  value  of  the  improvements  placed 
chcreoo.  This  relief  was  denied  them  by  the 
court  below.  We  thlnlc,  in  Justice  and  eq- 
uity, the  relief  prayed  In  that  regard,  except 
for  permanent  Improvements,  should  have 
been  allowed.  This  court.  In  Sengfelder  v. 
Hill,  21  Wash.  371,  58  Pac.  250,  in  consider- 
ing the  question  of  permanent  improvements 
on  real  estate,  held  that  under  the  provisions 
of  section  5511,  Ballinger's  Ann.  Codes  &  St., 
where  defendants  held  under  color  of  title, 
In  good  faith,  as  these  appellants  do,  the 
value  of  such  Improvements  could  only  be 
set  off  as  ag^ainst  damages,  and  no  recovery 
could  be  bad  therefor.  Hence  appellants  are 
not  entitled  to  recover  for  the  items  of  Im- 
provements. The  land  was  purchased  from 
the  estate  in  good  faith  by  the  appellants  and 
their  predecessors  in  interest,  and  the  pur- 
chase price  thereof  was  paid  Into  the  estate, 
and  used  in  the  administration  thereof,  and 
these  respondents  received  the  bemeflt  They 
lihould  not,  under  such  circumstances,  be  per- 
mitted to  avoid  the  sale  without  repaying 
the  purchase  price;  and,  upon  the  principles 
'inn^uneed  in  Paekwood  v.  Briggs,  25  Wash. 
530,  66  Pac.  846,  and  subsequent  cases,  ap- 
pellants should  have  a  lien  upon  the  realty 
for  the  items  paid  for  taxes,  for  the  reason 
ihat  the  taxes  paid  were  necessary  to  pro- 
tect the  real  estate  from  seizure  and  sale  by 
the  state,  and  these  payments  Inured  to  the 
benefit  of  the  respondents. 

The  judgment  appealed  from  is  therefore 
modified  in  respect  of  the  purchase  price  paid 
for  the  lands  at  administrator's  sale,  which 
was  $9,100,  and  in  respect  of  taxes  paid  by 
ippellanta  since  that  time.  The  cause  Is  re- 
manded, with  Instructions  to  the  loww  court 
to  determine  the  respective  amoimts  due  each 
of  the  appellants,  with  interest  at  the  legal 
.■ate,  and  to  make  the  amounts  thereof  pre- 
tierred  claims  against  the  said  estate;  ap- 
j)ellants  to  recover  their  costs. 

HADI.ET,  ANDERS,  and  DUNBAR,  JJ., 
.ioncur. 


(31  Wash.  466) 

TAYT/)R  V.  HtTNTIXGTOX  et  al. 

(Supreme    Court    of    WashinRton.    March    25, 

ISKH.) 

JUDGMENT— VACATION  —  PRESUMPTIONS  —  JU- 
RISDICTION—TAX   SALES— AM  END.MENT 
-OF  STATUTE— PENDING  ACTIONS. 

1.  A  judgment  of  a  court  having  general 
jurisdiction,  foreclosing  a  tax  lien,  cauDOt  be 
vacated  on  motion  on  the  ground  that,  the  proce- 
dure beins?  specially  conferred  by  statute,  the 
com't  was  without  jarisdictiou,  because  the  af- 


fidavit of  publication  of  fbe  notice  was  de- 
fective, and  because  it  did  not  appear  that  the 
holder  of  the  certificate  of  delinquency  fore- 
closed had  paid  all  accrued  taxes,  for  the  judg- 
ment was  equally  entitled  to  credit,  whether 
the  jurisdiction  was  generally  or  specifically 
conferi-ed. 

2.  In  a  tax  foreclosure  suit,  the  statute  in 
force  when  the  action  is  instituted  governs  in 
all  matters  of  piocedm-e,  and  it  is  not  affected 
by  requirements  subsequently  enacted. 

Appeal  from  Superior  Court,  King  Coun- 
ty; Boyd  J.  Tailman,  Judge. 

Action  by  Chandler  Huntington  and  oth- 
ers against  George  Taylor,  Jr.,  to  vacate  a 
judgment  of  foreclosure  of  a  tax  lien.  FitHn 
an  order  denying  the  motion  to  vacate  tlie 
judgment,  the  plaintiffs  appeal.    Affirmed. 

John  K.  Brown  and  J.  A.  Kellogg,  for  ap- 
pellants. Reed  &  Rutherford,  for  respond- 
ent. 


DUNBAR,  J.  On  the  15th  day  of  March, 
1901,  the  respondent,  George  Taylor,  Jr.,  fil- 
ed with  the  clerfc  of  the  superior  cotnt  of 
King  county  his  application  for  Judgment 
foreclosing  4  tax  lien  or  certificate  of  delin- 
quency issued  April  6,  1898,  on  the  real  prop- 
erty therein  described,  for  the  years  1894, 
1895,  1896,  in  the  sum  of  167.85  and  Interest. 
The  application  alleged  the  issuance  of  the 
certificate,  and  the  payment  by  respondent, 
on  the  6th  day  of  April,  1900,  of  the  taxes 
on  said  property  for  the  years  1897,  1898, 
1809.  There  Is  no  allegation  of  the  payment 
of  the  taxes  for  the  year  1900.  The  appli- 
cation also  alleges  that  more  than  three 
years  have  elapsed  since  the  delinquency  of 
said  taxes,  and  their  nonpayment,  and  prays 
for  judgment  of  foreclosure  and  sale,  etc. 
The  summons  and  notice  were  returned  by 
the  sheriff  of  King  county  with  the  indorse- 
ment that  the  defendants  could  not  be  found, 
and,  on  the  application  of  one  of  respond- 
ent's attorneys,  service  was  made  by  publi- 
cation. No  appearance  was  made,  and  on 
the  12th  day  of  July,  1901,  judgment  was 
rendered  foreclosing  the  tax  lien  and  order- 
ing a  sale  of  the  prt^erty,  which  was  there- 
after sold  to  respondent,  who  is  now  in  pos- 
session under  said  sale.  On  the  18th  day 
of  February,  1903,  the  appellants,  the  own- 
ers of  the  property,  made  a  motion  to  set 
aside  and  vacate  the  judgment  for  the  rea- 
son that  the  same  was  void  for  lack  ot  Ju- 
risdiction in  the  court  to  render  the  same, 
which  motion  was  subsequently  denied; 
and,  upon  appeal  from  the  order  denying 
said  motion,  the  case  Is  now  before  this 
court. 

The  appellants  contend  that  the  Judgment 
rendered  by  the  superior  court  Is  void  for 
want  of  jurisdiction  in  said  court  to  ren- 
der the  same,  for  the  following  reasons:  (1) 
The  affidavit  of  publication  of  tlie  publisher 
of  the  newspaper  in  which  the  notice  and 
summons  were  published  does  not  state  that 
said  newspaper,  the  White  River  Journal, 
was  printed  in  King  county,  as  required  by 
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section  4878,  Balllnger's  Ann.  Codes  &  St. 
(section  336,  Pierce's  Code).  (2)  It  does  not 
appear  in  tbe  application  for  Judgment,  the 
recitals  in  the  Judgment,  or  elsewh«%  in  the 
record,  that  the  respondent,  tbe  holder  of 
the  certificate  of  delinquency  foreclosed,  or 
any  one  else,  had,  before  applying  for  tbe 
judgment,  paid  all  tbe  taxes  which  bad  ac- 
crued on  tlie  property— particularly  the  tax- 
es for  1900— as  required  by  section  107  of 
the  revenue  law  (section  8699,  Pierce's 
Code).  (3)  It  nowhere  appears  in  the  record 
that  a  copy  of  the  notice  was  delivered  to 
the  county  treasurer,  as  required  by  sulxii- 
vlslon  6  of  section  96  of  the  revenue  law 
(section  8<391,  Pierce's  Code).  (4)  The  sum- 
mons published  was  not  in  accordance  with 
tbe  statute,  and  its  publication  did  not  con- 
fer upon  the  court  Jurisdiction  to  render  the 
Judgment  of  foreclosure  herein. 

Tbe  principle  contended  for  by  the  appel- 
lants for  the  purpose  of  overthrowing  this 
Judgment  is  that  tbe  rule  that  the  Judgment 
of  a  court  of  general  Jurisdiction  imports 
absolute  verity,  and  that  all  the  necessary 
steps  leading  up  to  the  Judgment  will  be 
presumed  to  have  been  complied  wltli,  does 
not  apply  where  a  court  of  general  Jurisdic- 
tion has  conferred  upon  It  special  and  sum- 
mary powers,  wholly  derived  from  statutes, 
and  which  do  not  belong  to  it  as  a  court  of 
general  Jurisdiction,  and  when  such  powers 
nre  not  exercised  according  to  the  course  of 
common  law;  that  in  such  case  its  decisions 
must  be  regarded  and  treated  like  those  of 
courts  of  limited  and  special  Jurisdiction, 
and  no  presumption  of  jurisdiction  will  at- 
tend a  Judgment  of  the  court,  but  that  the 
facts  essential  to  the  special  Jm'isdiction 
must  appear  on  the  face  of  the  record;  the 
contention  being  that  the 'superior  courts  In 
this  state  are  courts  of  general  Jurisdiction 
over  all  cases  arising  in  the  ordinary  course 
of  common  law  or  of  chancery.  And  it  is 
conceded,  under  the  rule  announced  above, 
that  when,  proceeding  within  such  Jurisdic- 
tion, they  have  proceeded  to  Judgment  ac- 
cording to  tbe  usual  course  of  such  proceed- 
ings, their  Judgments  import  absolute  verity, 
and  raise  tbe  presumption  that  all  the  facts 
necessary  to  confer  Jurisdiction  exist;  but 
It  is  argued  that  the  case  at  bar  discloses  a 
case  where  the  procedure  arises  under  spe- 
cial Jurisdiction  conferred  upon  the  superior 
courts  by  the  revenue  laws  of  the  state,  aud 
that  the  steps  conferring  Jurisdiction  for  the 
rendering  of  the  Judgment  must  appear  in  the 
record.  Harvey  v.  Tyl«,  2  Wall.  328,  17  L. 
Ed,  871;  Galpin  v.  Page,  18  Wall.  300,  21  L. 
Ed.  959;  McClung  v.  Boss,  5  Wheat.  116,  5 
1..  Ed.  46;  Pulaski  County  v.  Stuart,  2S 
Grat.  872;  and  Freeman  on  Judgments  (3d 
Ed.)  g  123— are  cited  to  sustain  this  conten- 
tion. Harvey  v.  Tyler,  supra,  does  not  seem 
to  us  to  bear  out  the  contention  of  the  ap- 
pellants. In  distinguishing  tbe  case  of 
Kempe's  Lessee  v.  Kennedy,  5  Cranch,  173, 
76P.-70 


3  L.  Ed.  70,  from  the  case  under  considera- 
tion, the  court  said:  "It  is  certainly  true 
that  there  is  a  class  of  tribunals,  exercising 
to  some  extent  Judicial  functions,  of  which 
it  may  be  said,  in  the  language  of  Chief  Jus- 
tice Marshall,  tliat  they  are  [quoting  from 
the  case  of  Kempe's  Lessee]  'courts  of  a  spe- 
cial and  limited  Jurisdiction,  which,  are  cre- 
ated on  such  principles  that  their  judgments, 
taken  alone,  are  entirely  disregarded,  and 
the  proceedings  must  show  their  Jurisdic- 
tion' "—and,  after  discussing  the  distinction 
contended  for,  said:  "The  transcripts  of  the 
Judgments  of  exoneration  produced  in  this 
case  show  that  there  were  proper  parties 
before  the  court,  that  the  subject-matter  of 
the  exoneration  of  the  land  from  delinquent 
taxes  was  before  it,  and  that  it  rendered 
Judgments  exonerating  it  from  all  deliu- 
queut  taxes.  Can  it  be  required,  to  give 
validity  to  these  Judgments,  that  the  record 
shall  show  that  every  fact  was  proved  up- 
on which  the  Judgment  of  the  court  must  be 
supposed  to  rest?'  Such  a  ruling  would  over- 
turn every  decision  made  by  this  court  upon 
ttiat  class  of  cases,  from  that  of  Kempe'R 
Lessee  v.  Kennedy,  already  referred  to, 
down  to  the  present  time."  And  the  judg- 
ment was  atllrmed.  McCluug  v.  Ross,  su- 
pra, does  not  seem  to  us  to  support  the  con- 
tention claimed;  and  Pulaski  County  v. 
Stuart,  supra,  based  its  decision  upon  tbe 
fact  that  the  duty  of  the  court  was  minis- 
terial, rather  tlian  Judicial,  saying:  "But 
where  a  court  of  general  Jurisdiction  has 
conferred  upon  It  special  and  summary  pow- 
ers, wholly  derived  from  statutes,  and 
which  do  not  belong  to  It  as  a  coiu:t  of  gen- 
eral Juri8dicti.>n,  and  'when  such  powers  arc 
not  exercised  according  to  the  course  of  the 
common  law,  its  action  being  ministerial 
only,  and  not  Judicial,  in  such  case  its  deci- 
sion must  be  regarded  and  treated  like  those 
of  courts  of  limited  and  special  Jurisdiction, 
and  no  such  presumption  of  Jurisdiction  will 
attend  the  Judgment  of  the  court  But  In 
such  cases  the  facts  essential  to  the  exercise 
of  the  special  Jurisdiction  must  appear  up- 
on the  face  of  the  record."  Galpin  v.  Page, 
supra,  is  a  noted  case,  and  much  is  there 
said  which  supports  the  distinction  contend- 
ed for  by  tbe  appellants,  aHhough  the  main 
reason  for  the  rendition  of  the  Judgment  in 
that  case  was  that  verity  should  not  be  im- 
puted to  a  Judgment  where  tbe  service  was 
ii  service  by  publication  instead  of  a  per- 
sonal service,  and  tliat,  where  a  certain 
state  of  facts  was  shown  by  the  record,  it 
was  not  competent.  In  aid  of  the  judgment, 
to  conclude  that  certain  other  facts  bad  been 
presented  to  tbe  court.  Freeman  on  Judg- 
ments, however,  after  noticing  tiie  cases  ap- 
parently maintuiuing  the  distinction,  says 
at  section  123:  "The  doctrine  that  the  judg- 
ment of  the  courts  of  record  are  of  any  le«;s 
force,  or  are  to  be  subjected  to  any  closer 
scrutiny,  or  that  they  are  attended  with  any 
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less  liberal  presumptions,  when  created  by 
virtue  of  a  special  or  statutory  authority, 
than,  when  rendered  In  the  exercise  of  ordi- 
nary Jurisdiction,  has  been  repudiated  In 
some  of  the  states;  and  the  reasons  sustain- 
ing this  repudiation  have  been  stated  with 
such  clearness  and  force  as  to  produce  the 
conviction  that  the  doctrine  repudiated  has 
no  foundation  in  principle,  however  strongly 
it  may  be  sustained  by  precedent"  Citing 
Habn  t.  Kelly,  34  Cal.  391,  94  Am.  Dec.  742, 
and  Eitel  v.  Poote,  39  Cal.  439,  in  support 
of  that  view;  these  cases  determining 
squarely  that  no  such  distinction  exists. 
This  court,  also,  has  spoken  upon  this  sub- 
ject, in  a  case  exactly  In  point,  viz.,  Kizer 
V.  CauBeld,  17  Wash.  417,  49  Pac.  1064, 
where  Eitel  v.  Foote,  supra,  was  cited  with 
approval,  the  court  saying:  "Now,  if  the 
judgnient  sought  to  be  avoided  In  this  case 
has  the  same  force  and  effect  as  a  judgment 
of  the  same  or  a  like  court  In  any  other  ac- 
tion. It  follows  that.  If  valid,  that  Judgment 
and  the  sale  made  under  it  effectually  and 
completely  cut  off  all  right  and  title  of  the 
defendant  Hawthorne,  respondent's  mort- 
gagor, to  the  premises  in  question;  and  the 
said  Hawthorne,  not  having  redeemed  the 
same  from  the  sale,  had  thereafter  ilo  inter- 
est therein  subject  to  mortgage  or  sale.  And 
that  such  a  judgment  stands  upon  the  same 
footing  as  a  Judgment  in  an  ordinary  ac- 
tion seems  to  us  too  plain  for  argument. 
But  we  are,  however,  not  without  authority 
upon  the  proposition.  The  point  was  raised 
and  expressly  determined  in  the  case  of  Ei- 
tel V.  Foote,  39  Cal.  439,  in  which  the  court 
said  that  the  validity  of  the  judgment  In  a 
tax  suit  is  to  be  ascertained  by  the  same 
tests,  has  the  benefit  of  the  same  presump- 
tions, and  Is  subject  to  attack  in  the  same 
mode  and  by  the  same  means,  as  a  Judg- 
ment in  an  action  of  any  other  class."  In 
discussing  this  proposition,  Mr.  Black,  in  his 
work  on  Tax  Titles  (2d  Ed.)  8  178,  concludes: 
"It  should  be  remarked,  however,  that  in 
several  of  the  states  a  different  view  obtains 
as  to  the  nature  of  the  Jurisdiction  of  the 
courts  In  these  proceedings.  In  these  states 
it  is  held  that  the  statute  authorizing  such 
proceedings  does  not  create  and  confer  any 
special  and  limited  Jurisdiction  upon  the 
courts,  but  simply  gives  to  the  state,  coun- 
ty, or  municipality,  as  the  case  may  be,  an 
additional  remedy  therein  to  collect  Its  tax- 
es and  foreclose  its  tax  liens  against  certain 
real  property  under  certain  conditions. 
Thus  the  designated  courts  have  a  general 
Jurisdiction  over  the  subject-mntter.  And  It 
follows  as  a  consequence  from  this  view 
that  the  validity  of  a  judgment  in  a  tax  suit 
is  to  be  ascertained  by  the  same  tests,  has 
the  benefit  of  the  same  presumptions,  and  Is 
subject  to  attack  in  the  same  mode  as  a 
judgment  of  a  court  of  general  Jurisdiction  in 
an  action  of  any  other  class."  Citing  Drig- 
gers  T.  Cassady,  71  Ala.  529;   Young  v.  Lo- 


rain, 11  111.  637,  52  Am.  Dec.  463;  Gnnn  v. 
Howell,  27  Ala.  663,  62  Am.  Dec.  7K;  "Well- 
shear  v.  Kelley,  69  Mo.  343;  Eitel  v.  Foote, 
39  Oal.  439;  Carlisle  v.  Watts,  78  Ala.  486; 
Prout  V.  People,  83  111.  154;  Turner  v.  Jen- 
kins, 79  111.  228.  And  this  view  must  be  cor- 
rect under  our  constitutional  provisions,  for 
It  is  by  the  Constitution  that  the  jurisdic- 
tion is  conferred;  and,  as  was  forcibly  said 
by  Judge  Stiles,  in  In  re  Cloherty,  2  Wash. 
St  137,  27  Pac.  1064:  "The  state  of  Wash- 
ington Is  a  soverrfgn  whose  written  Omi- 
stltutlon  Is  her  visible  charter.  By  the  Ccm- 
stitution  all  the  Judicial  power,  which  Is  a 
distinct  branch  of  the  sovereignty,  is  vested  in 
the  courts  therein  created,  independently  of 
all  legislation.  The  Jurisdiction  of  these 
courts  is  universal,  covering  the  whole  do- 
main of  judicial  power— even  to  tliat  grow- 
ing out  of  the  supposed  existence  ot  mu- 
nicipal ordinances." 

But,  outside  of  authority,  there  seems  t» 
us  to  be  no  reason  which  supports  tbe  dis- 
tinction sought  to  be  maintained.  The  rea- 
son why  verity  is  imputed  to  the  Judgment 
of  courts  that  are  called  "courts  of  general 
Jurisdiction,"  or  "courts  of  record,"  as  dis- 
tinguished from  courts  of  limited  Jurisdic- 
tion, or  Inferior  courts  or  tribunals,  doubt- 
less is  that  courts  of  the  first  class  are  pre- 
sided over  by  men  who  are  presumed  to  be 
learned  in  tbe  law,  aided  and  advised  by 
practitioners  who  are  also  learned  in  the 
law,  while  courts  ot  the  other  class  are  pre- 
sided over  by  men  of  more  limited  learning 
and  experience.  But  certainly  It  Is  the  court 
upon  which  the  distinction  is  oonferrcd, 
rather  than  the  accident  of  circumstances 
under  which  the  same  Court  is  dealing  on 
different  occasions.  The  Judgment  of  the 
court  is  equally  entitled  to  cre<St  whether 
the  Jurisdiction  is  generally  or  specially  con- 
ferred. Under  the  provisions  of  our  Consti- 
tution, the  superior  court  is  constituted  a 
court  of  general  Jurisdiction,  and  it  remains 
a  court  of  general  Jurisdiction,  in  the  exer- 
cise of  all  its  Judicial  functions,  no  matter 
whether  it  is  exercising  its  Jurisdiction  un- 
der the  provisions  of  the  common  law,  of  tbe 
Constitution,  the  probate,  or  any  other 
branch  of  statute  law.  To  be  compelled  to 
stop  to  inquire  and  determine  whether  the 
Jurisdiction  conferred  upon  the  court  was 
a  common-law  power,  or  whether  it  was  ex- 
pressly conferred  by  constitutional  or  statu- 
tory enactment,  before  the  validity  of  its 
Judgment  or  the  verity  to  be  imputed  lo 
such  Judgments  could  be  determined,  would 
be  unnecessary.  Inconvenient  Illogical,  and 
confusing,  and  not  in  harmony  with  the 
spirit  of  our  Code  and  Constitution.  In  ad- 
dition to  this,  the  third  and  fourth  objec- 
tions are  answered  by  the  fact  that  the  re- 
quirements there  spoken  of  were  not  made 
by  the  law  in  force  at  the  time  of  the  com- 
mencement of  the  action,  and  this  court  has 
said  that  the  statute  in  force  at  the  time  an 
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action  was  instituted  governs  In  all  matters 
of  procedure.     Woodham   v,  Anderson,   32 
Wash.  500,  73  Pac.  536. 
Tbe  Judgment  is  affirmed. 

PULLERTON,  C.  J.,  and  MOUNT,  HAD- 
JSEiY,  and  AKDERS,  JJ.,  concur. 


Ct  Wash.  463) 

MUIR  V.  WESTCOTT. 

(Supreme  Court  ot  Washington.    March  25, 

1904.) 

POWER   OF  ATTORNEY— BXTKNT   OP  AUTHOR- 
ITY—EVIDENCE. 

1.  Where  the  owner  of  a  bank,  by  power  of 
attorney,  grants  authority  to  take  charge  of  all 
his  property,  and  particularly  of  the  bank,  to 
direct  its  policy,  to  vote  his  stock,  to  sell  the 
stock,  and  to  do  ail  things  incident  to  his  busi- 
ness, whether  the  power  was  explicitly  set 
fortii  or  not,  the  attorney  in  fact  had  authority 
to  dispose  of  the  furniture  of  the  bank  for  the 
benefit  of  the  owner's  creditors. 

2.  Where  the  owner  of  a  bank  had,  by  power 
of  attorney,  given  full  charge  of  a  bank,  and 
the  exact  extent  of  the  power  was  in  issue,  a 
cablegram  from  the  owner"  to  the  attorney  di- 
recting him  to  take  charge,  and  make  the  best 
settlement  for  creditors  possible,  was  admis- 
sible in  evidence,  since  it  did  not  tend  to  vary, 
but  only  to  explain,  the  power. 

Appeal  from  Superior  Court,  Whatcom 
County;  Jeremiah  Neterer,  Judge. 

Action  by  Robert  Mulr,  receiver  of  the 
Scandinavian-American  Banli:,  against  H.  St 
John,  defendant,  and  G.  H.  Westcott  gar- 
nishee. From  a  judgment  in  favor  of  gar- 
nishee, plaintifT  appeals.    Affirmed. 

Everett  C.  Ellis,  for  appellant  Dorr  & 
Hadley,  for  respondent 

DUNBAR,  J.  On  the  2d  day  of  May, 
1901,  one  S.  M.  Bruce,  claiming  authority  to 
act  under  power  of  attorney  from  one  H.  St 
John,  principal  defendant  in  this  action,  who 
was  the  owner  of  a  bank  situated  in  What- 
com county.  Wash.,  known  as  the  "Bank  of 
Blaine,"  and  was  also  the  owner  of  stock  and 
interests  in  various  other  banks  in  the  state 
of  Washington,  executed  and  delivered  to  Q. 
H.  Westcott,  garnishee  and  respondent  here^ 
in,  a  bill  of  sale  of  the  safe,  fixtures,  sta- 
tionery, and  books  of  said  bank.  On  the 
same  day,  and  as  part  and  parcel  of  the  same 
transaction,  said  Westcott  executed  a  decla- 
ration of  trust,  by  which  he  agreed  to  dis- 
pose of  the  property  above  mentioned  for  the 
beneBt  of  the  creditors  of  the  Bank  of  Blaine. 
In  pursuance  thereof,  Westcott  sold  the  prop- 
erty referred  to  In  said  bill  of  sale,  and  pro- 
ceeded to  disburse  the  funds  thereby  oiy- 
tained,  but,  I)efore  they  had  ail  been  dis- 
bursed, appellant  caused  to  be  served  upon 
bim  a  writ  of  garnishment,  to  which  West- 
cott made  answer,  declaring  that  he  still 
had  in  bis  possession  $400.60  belonging  to 
said  trust,  but  denying  that  said  funds  be- 
longed  to  defendant.  This  answer  was  con- 
troverted by  the  appellant.  Before  the  case 
came  on  for  trial,  appellant  made  demand  for 


a  copy  of  the  bill  of  sale,  which  said  copy 
was  furnished,  and  disclosed  that  it  had  been 
executed  by  S.  M.  Bruce,  attorney  in  fact  for 
H.  St  John.  Bruce  testilied  that  he  had  ex- 
ecuted and  delivered  to  Westcott  the  instru- 
ment tmder  discussion,  which  is  Exhibit  A 
in  this  case,  and  received  from  Westcott  the 
declaration  of  trust  which  is  Exhibit  C.  Mr. 
Bruce  was  then  permitted,  over  the  objection 
of  appellant,  to  testify  that  he  had  received 
a  cablegram  from  London,  from  EL  St  John, 
In  cipher,  which,  interpreted,  read:  "Take 
charge  and  make  best  settlement  for  credit- 
ors possible."  The  court  found  that  St. 
John,  through  his  authorized  agent  and  at- 
torney in  fact,  S.  M.  Bruce,  sold,  assigned, 
and  transferred  unto  said  garnishee  defend- 
ant, G.  H.  Westcott,  those  certain  bank  fix- 
tures situate  in  and  belonging  to  the  Bank  of 
Blaine,  of  which  said  bank  the  said  H.  St. 
John  was  proprietor,  the  property  in  contro- 
versy here  being  the  safe,  furniture,  fixtures, 
etc.,  of  the  Bank  of  Blaine;  that  Bruce  had 
authority  to  so  dispose  of  said  property,  and 
that  the  property  had  passed  from  the  pos- 
session of  the  defendant  St  John;  that  by 
reason  of  the  premises  said  sum  of  $400.60 
was  held  In  trust  by  said  garnishee  defend- 
ant for  the  use  and  benefit  of  the  creditors 
of  said  Bank  of  Blaine,  and  that  no  part  of 
said  sum  belonged  to  the  defendant,  H.  St. 
John,  or  to  any  person  other  than  said  credit- 
ors, and  that  the  said  garnishee  defendant 
was  not  at  the  time  of  the  writ  of  garnish- 
ment indebted  to  the  said  defendant  H.  St. 
John,  and  had  not  then  any  effects  or  prop- 
erty belonging  to  said  H.  St  John;  found 
also  that  it  was  necessary  for  said  garnishee 
defendant  to  employ  counsel  in  the  proceed- 
ing that  had  been  brought  against  bim,  and 
that  a  reasonable  sum  as  attorney's  fees  for 
the  services  of  his  attorneys  in  this  behalf  is 
$40.  Judgment  was  entered  accordingly,  dis- 
missing the  garnishment  proceeding,  and  ad- 
Judging  costs  against  the  plaintiff,  and  enter- 
ing Judgment  against  the  plaintiff  for  the 
sum  of  $40  attorney's  fees. 

The  power  of  attorney  on  which  the  de- 
fense in  this  case  rests  is  as  follows:  "This 
Indenture  Witnesscth:  That  H.  St  John, 
hereinafter  called  the  first  party,  has  made 
and  does  hereby  make,  constitute  and  ap- 
point S.  M.  Bruce,  of  Whatcom  county,  Wash- 
ington, hereinafter  called  the  second  party, 
ills  true  and  lawful  attorney-  in  fact,  to  do 
and  perform-  each  and  all  and  singular  the 
following  acts  and  things:  The  first  party 
does  hereby  empower  the  second  party  in  the 
name,  place  and  stead  of  the  first  party,  to 
take  charge  of  all  property,  credits  and  ef- 
fects belonging  to  the  first  party,  or  in  which 
the  first  party  has  any  interest  situated  in 
tlie  state  of  Washington,  and  especially  in 
the  county  of  Whatcom,  and  especially  those 
properties  known  as  the  Bank  of  Blaine,  the 
Citizens'  National  Bank  of  Falrhaven,  and 
the  Scandinavian-American  Bank  of  New 
Whatcom,  all  in  Whatcom  county,  Washing- 
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ton,  and  to  direct  the  policies  of  said  proper- 
ties, and  to  attend  any  meeting  or  meetings 
■of  stoektioldcrs  of  said  property  tliat  may  be 
called  or  held  in  the  absence  of  the  first  par- 
ty from  the  said  county,  and  to  vote  said 
stock  at  any  meeting  of  stockholders  in  the 
name  and  stead  of  the  first  party,  as  fully 
and  to  the  like  purpose  as  if  the  first  party 
were  present  and  acting  in  person,  and  the 
second  party  is  hereby  further  empowered 
to  negotiate  and  sell  said  stocks  as  security 
for  any  loan  or  advance  which  the  second 
party  may  be  able  to  obtain  on  said  stocks 
and  securities,  or  any  part  or  number  of 
them;  the  said  second  party  being  hereby 
ftilly  empowered  to  negotiate  loans,  and  to 
execute  and  sign  evidences  of  Indebtedness 
fcHT  the  purpose  of  raising  money  upon  said 
stocks  or  properties  as  fully  and  to  the  like 
purpose  as  If  the  fli-st  party  were  present  and 
acted  in  person;  and  the  said  second  party  is 
also  empowered  to  give  receipts,  collect 
money,  and  to  do  generally  all  things  inci- 
dent to  the  business  and  business  Interests 
of  the  first  party,  the  first  party  hereby  con- 
firming and  ratifying  all  and  singular  every 
act  or  thing  done  by  the  second  party  under 
the  powers  here  granted,  whether  the  power 
to  so  act  has  been  explicitly  set  forth  or  not. 
If  the  same  is  fotmd  to  be  convenient  or  ad- 
visable within  the  discretion  of  the  second 
party,  full  authority  being  hereby  given  the 
second  party  to  hypothecate,  assign  and 
transfer  in  the  name  of  the  first  party  any 
and  all  of  the  securities,  stocks  or  property 
above  set  forth;  and  whatsoever  act  or  thing 
the  second  party  may  do  vmder  the  powers 
aforesaid,  or  In  the  exercise  of  any  discretion 
or  incidental  act  necessary  to  the  carrying 
out  of  said  powers,  the  first  party  will  and 
does  hereby  ratify  and  confirm  irrevocably 
and  unconditionally."  This  Instrument  was 
duly  signed  and  acknowledged  by  H.  St 
John. 

It  is  earnestly  contended  by  the  appellant 
that  no  authority  was  conferred  upon  Bruce 
to  dispose  of  the  furniture  of  the  bank  for 
the  benefit  of  creditors,  or  at  all.  The  arg^u- 
ment  is  that  it  was  only  the  stock  or  securi- 
ties which  he  was  empowered  in  any  event 
to  dispose  of;  that  under  the  law  all  powers 
of  attorney  receive  a  strict  Interpretation, 
and  that  the  authority  is  never  extended,  by 
intendment  or  construction,  beyond  that 
which  Is  given  in  terms  or  Is  absolutely  nec- 
essary for  carrying  the  authority  into  effect, 
and  that  authority  must  be  strictly  pursued. 
This  power  of  attorney  Is  so  definite  and  ex- 
plicit that  it  Is  difficult  to  discuss  It,  and,  con- 
ceding the  rule  contended  for  by  the  appel- 
lant—that, where  there  Is  a  power  of  attor- 
ney to  do  a  particular  act,  followed  by  gen- 
eral words,  these  general  words  are  not  to 
be  extended  beyond  what  Is  necessary  for 
doing  that  particular  act  for  which  the  power 
of  attoi-ney  Is  given— yet  we  think  the  power 
to  sell  the  property  under  discussion  was 
plainly  and  specifically  given  by  the  Instru- 


ment executed.  The  attorney  In  fact,  at  tbe 
very  commencement,  Is  not  only  empowered 
to  take  charge  of  the  banks  described  tbere- 
in,  so  far  as  stocks,  secm-ities,  and  money  on 
hand  is  concerned,  but  he  is  empowered  to 
take  charge  of  all  property,  credits,  and  ef- 
fects. The  safe  and  other  furniture  of  tbe 
bank  are  property,  and  th*ey  are  effects  be- 
longing to  the  Bank  of  Blaine  In  the  county 
of  Whatcom,  and  the  Instrimi^it  recites  that 
It  especially  refers  to  the  property  known  as 
the  "Bank  of  Blaine."  It  is  true  that  power 
Is  given  to  direct  the  policies  of  said  pnq>er- 
ty,  to  attend  meetings  of  stockholders,  etc, 
and  It  Is  m-ged  by  the  appellant  that  there  ia 
no  such  thing  as  directing  the  policies  of  tbe 
fixtures  of  the  bank.  But  tbe  defendant,  in 
his  anxiety  to  confer  absolute  authority  and 
to  escape  the  rule  with  relation  to  general 
authority  which  appellant  la  now  invok- 
ing, undertook  to  sjmcify  authority  to  act 
In  any  emergency  which  should  arise.  It 
might  become  necessary,  In  the  administra- 
tion of  the  busines.s  of  tbe  banks,  to  attend 
meetings  of  stockholders  and  to  vote  said 
stock,  and  not  necessary  to  sell  any  of  tbe 
property  of  the  bank,  stock,  or  assets,  or 
effects,  or  anything  else.  It  might  become 
necessary  to  attend  such  meetings,  and 
also  to  sell  and  assign  the  stock  and  all 
the  other  property  of  the  bank,  and  the 
Instrument  In  more  than  one  Instance  em- 
powers the  attorney  In  fact  to  sell  tbe 
properties  of  the  bank,  after  specifically  de- 
scribing stocks  and  securities.  So  tbat  It 
was  within  the  evident  contemplation  of  tbe 
defendant  St.  John  tbat  other  property  than 
stock  or  securities  should  be  controlled  by 
the  attorney  In  fact;  and  this  power  of  at- 
torney Is  particularly  expressive  In  conveying 
power  to  do  all  things  necessary  to  be  done 
in  the  premises,  whether  the  power  to  so  act 
has  been  explicitly  set  forth  or  not,  the  only 
limitation  being  that  it  must  be  found  to  be 
convenient  or  advisable  within  the  discretion 
of  the  second  party.  We  think  no  error  was 
committed  by  the  court  In  finding  that  the 
attorney  in  fact  did  not  exceed  bis  authority 
in  the  execution  of  the  bill  of  sale  to  West- 
cott 

It  Is  also  Insisted  by  tbe  appellant  that  tbe 
court  erred  In  admitting  the  testimony  of  Mr. 
Bruce  In  relation  to  the  additional  Instruc- 
tion he  received  from  defendant  St  John,  by 
cablegram,  to  the  effect  that  he  should  take 
charge  and  make  the  best  settlement  for 
creditora  possible.  As  we  have  often  said, 
the  admission  of  immaterial  testimony  In  the 
lower  court,  where  the  case  is  tried  de  novo 
In  this  court,  would  not  authorize  a  reversal 
of  the  judgment,  but  this  court  will  disregard 
the  testimony  If  It  finds  it  Immaterial,  and 
try  the  cause  on  the  testimony  which  is  prop- 
erly Introduced.  Although,  In  our  Judgment, 
there  was  no  technical  error  In  admitting 
this  testimony.  Its  effect  was  not  to  vary  tbe 
terms  of  the  written  authority;  it  only  tend- 
ed to  explain  tbe  written  Instrument,  if  any 


Digitized  by 


Google 


Hont) 


FLANNEBY  v.  CAMPBELL. 


1109 


-explanation  was  necessary,  and  oral  testi- 
mony In  such  cases  is  permissible  for  ttte 
purpose  of  explaining  or  expanding  the  writ- 
ten alithorlty. 

We  do  not  conclude,  from  an  investigation 
■of  the  record,  tliat  the  court  abused  its  dis- 
cretion in  refusing  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence,  or 
-on  any  other  ground.  The  Judgment  la  af- 
firmed.. 

FULLBRTON.  0.  J.,  and  MOUNT  and  AN- 
DSStS,  JJ.,  concur. 


(30  Mont  188) 

STATE  ex  rel.GNOSB  v.  DISTRICT  COURT 

OP  DEER  LODGE  COUNTY. 
<Supreme  Court  of  Montana.  March  31,  1904.) 
VB2*DB—CHARQB^-M0TI0N— NECESSITY. 
1.  Under  Code  Civ.  Proc.  {  615,  as  amended, 
which  provides  that  the  court  or  judge  "must  on 
motion  change  the  place  of  trial  in  the  follow- 
ing cases,"  etc.,  the  court  must  change  the 
venue  iu  the  cases  prescribed,  but  only  after  a 
motion  has  been  filed,  and  a  showing  made  as 
required  by  the  clause  of  the  section  invoked. 
The  court  caunot  act  of  its  own  motion. 

On  writ  of  review  by  the  state,  on  the  rela- 
tion of  J.  B.  Gnose,  against  the  district  court 
of  Deer  Lodge  county,  to  review  an  order  of 
fiaid  court  changing  the  venue  in  an  action 
wherein  J.  B.  Green  was  plaintiff  and  Dan- 
iel James  was  defendant    Order  annulled. 

W.  H.  Trippet  and  Geo.  B.  Winston,  tor 
telator. 

HOLLOWAY,  J.  An  action  was  com- 
menced  in  the  district  court  of  Deer  Lodge 
-county  by  J.  B.  Gnose,  plaintiff,  against  Dan- 
iel James,  defendant.  After  Issue  was 
joined,  the  cause  was  set  for  trial.  Thereaft- 
er, on  the  28tb  day  of  January,  1904,  the  de- 
fendant In  the  action  filed  an  affidavit  under 
the  provisions  of  subdivision  4  of  section  180 
•of  the  Code  of  Civil  Procedure,  as  amended 
'by  the  Second  Extraordinary  Session  of  the 
Eighth  Legislative  Assembly,  stating  that  he 
had  reason  to  believe  and  did  believe  that  he 
-could  not  have  a  fair  and  impartial  trial  be- 
fore the  Honorable  Welling  Napton,  district 
Judge  of  the  Fourth  Judicial  District,  then 
presiding,  by  reason  of  the  bias  and  preju- 
-dice  of  such  Judge.  A  motion  for  a  change  of 
venae  was  not  made  by  either  party,  but  the 
-court,  on  its  own  motion,  and  over  the  ob- 
JectloYi  of  plaintiff,  made  an  order  changing 
the  place  of  trial  from  the  district  court  of 
Deer  Lodge  county  to  tlie  district  court  of 
Lewis  and  Clarke  county.  Upon  application, 
«  writ  of  review  was  Issued  from  this  court 
to  review  the  order. 

The  provisions  for  a  change  of  venae  In. 
civil  actions  are  found  In  section  616  of  the 
Code  of  Civil  Procedure,  as  amended  by  the 
Second  Extraordinary  Session  of  the  Eighth 
Legislative  Assembly:  "Sec.  615.  The  court 
or  Judge  must  on  motion  change  the  place  of 
trial  In  the  following  cases."    The  four  sub- 


divisions of  the  section  then  specify  the  par- 
ticular circumstances  under  which  a  party 
may  be  entitled  to  a  change  of  venue.  The 
provisions  of  that  section  are  mandatory,  and 
require  the  district  court  to  cliange  the  venue, 
but  only  after  a  motion  has  been  filed  and  a 
showing  made  as  required  by  the  particular 
subdivision  ot  the  section  under  which  the 
change  of  venue  is  sought  The  court  can- 
not act  of  its  own  motion,  for,  while  a  party 
may  have  an  absolute  right  to  a  change  of 
venue,  it  is  a  right  that  he  may  waive,  and 
the  court  Is  without  authority  to  invoke  the 
statute  in  his  behalf.  MUler  v.  Chafiln 
(Colo.  App.)  55  Pac.  201.  In  attempting  to 
change  the  venue  in  this  Instance,  the  dis- 
trict court  exceeded  its  Jurisdiction. 
The  order  is  annulled.   Order  annulled. 

BRANTLY,  0.  J.,  and  MILBURN,  J,  OOO- 
car. 

(SO  Mont  ITS) 

FLANNBRY  v.  CAMPBELL, 

(Supreme  Court  of  Montana.    March  29,  1904.) 

WATEK  COURSES  —  IKRIGATION  —  DIVBHSION— 
DAMAGE  TO  CROPS— PLEADINO— COMPLAINT— 
REa>LY— INCONSISTENT  ALLBOATION  —  JITOO- 
MEa*TS  —  CONCI/OSIVENESS  —  INCX)NSISTENT 
INSTRUCTION&-APPEAI/-THEORT  OF  CASE- 
CHANGE. 

1.  Plaintiff  alleged  in  her  complaint  a  cause 
of  action  for  defendant's  diversion  of  water  in 
an  irrigation  ditch,  thereby  depriving  plaintiff 
of  water  sufficient  to  irrigate  her  crops,  but  did 
not  plead  or  rely  on  certain  admissions  in  de- 
fendant's answer  in  another  case  relating  to  the 
same  ditch,  or  the  judgmeut  therein,  either  as 
an  estoppel  or  res  judicata.  Defendant's  an- 
swer denied  plaintiff's  complaint,  and  alleged 
facts  showing  that  plaintiff  had  sufficient  water, 
whereupon,  m  a  reply,  plaintiff  denied  such 
facts,  and  pleaded  that  defendant  was  estopped 
by  his  answer  in  the  previous  case,  and  by  the 
judgment,  from  denying  that  plaintiff  had  been 
prevented  from  using  "any"  water.  Beld  that, 
plaintiff  having  pleaded  in  her  complaint  that 
she  did  nse  a  portion  of  the  water,  she  thereby 
in  effect  contradicted  her  plea  of  estoppel  or 
res  judicata,  and  was  therefore  not  entitled  to 
the  beuefit  of  the  same. 

2.  Plaintiff,  in  an  action  for  diversion  of  wa- 
ter from  an  irrigation  ditch,  admitted  in  her 
complaint  the  use  of  some  of  the  water,  and  in 
her  reply  claimed  that  defendant  was  estopped, 
by  proceedings  In  another  suit,  to  deny  that 
plaintiff  had  been  prevented  from  using  any  wa- 
ter during  the  season  in  question.  The  witness- 
es testified  that  some  of  the  water  was  allowed 
to  pass  defendant's  obstruction  at  all  times,  and 
the  court  charged  that  if  defendant  filed  a  veri- 
fied answer  in  the  previous  suit,  in  which  the 
right  of  plaintiff's  landlord  to  nse  the  irrigation 
ditch  was  denied,  and  admitted  having  prevent- 
ed any  water  flowing  through  the  ditch  to  the 
landlord's  land  during  the  time  in  question,  de- 
fendant was  estoppea  to  deny  such  admission, 
but  that  If  water  was  allowed  to  run  in  the 
ditch  during  the  period  In  question  It  was  plain- 
tiff's duty  to  use  the  water  if  she  needed  the 
same,  and  if  she  failed  to  do  so,  and  her  crops 
were  thereby  Injured,  she  could  not  recover 
damages  so  sustained.  Heidi,  that  such  instruc- 
tions were  inconsistient  and  contradictory. 

3.  Where  an  action  was  brought  to  determine 
the  ri^lit  of  plaintiff's  landlord  to  an  interest 
in  ail  irripating  ditch,  to  establish  his  right  to 
nse  the  ditch,  and  to  enjoin  defendant  from  In- 
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terfering  with  plaiotiS's  use  thereof,  in  which 
defendant  denied  the  landlord's  right  to  the 
ditch,  but  it  was  subsequently  determined  that 
he  was  a  tenant  iu  common  thereof,  and  an  or- 
der previously  issued,  restraining  defendants 
from  deflecting  the  flow,  was  modified  so  as  to 
allow  50  inches  of  water  to  flow  to  the  land- 
lord's premises,  such  judgment  was  not  conclu- 
sive, in  a  subsequent  action  by  the  tenant  for 
damages  to  crops  by  reason  of  defendant's  al- 
leged previous  diversion,  that  defendant  had 
deprived  plaintiff  of  all  the  water  which  should 
have  been  permitted  to  flow  on  her  land. 

4.  Where  plaintiff  relied  in  the  trial  court  on 
an  estoppel  arising  from  defendant's  admission 
in  his  answer  in  another  suit  and  not  on  the 
proposition  that  the  judgment  in  such  suit  was 
determinative  of  such  facts,  she  could  not 
change  her  position  ou  appeal,  and  claim  that 
the  judgment  was  conclusive  as  to  the  facts  on 
which  the  'estoppel  was  based. 

Commissioners'  Opinion.  Appeal  from  Dis- 
trict Court,  Gallatin  County;  W.  L.  Hollo- 
way,  Judge. 

Action  by  Ida  B.  Flannery  against  N.  S. 
Campbell.  From  a  Judgment  in  favor  of 
plaintiff,  defendant  appeals.    Reversed. 

McConnell  &  McConnell,  for  appellant.  E. 
B.  Hoifman  and  T.  J.  Walsh,  for  respondent. 

CIiAYBERG,  C.  C.  Appeal  from  Judgment 
and  order  overruling  motion  for  a  new  trial. 
The  action  was  Instituted  by  respondent,  Ida 
B.  Flannery  (plaintiff),  against  appellant,  N. 
S.  Campbell  (defendant),  to  recover  damages 
to  crops  caused  by  the  alleged  deprivation 
by  defendant  of  the  use  of  water  for  irrigat- 
ing purposes  on  plaintiff's  crops  during  tlie 
irrigation  season  of  1898.  The  only  two  er- 
roi's  alleged  are:  (1)  That  the  court  gave  in- 
consistent and  contradictory  instructions. 
(2)  That  the  evidence  wholly  falls  to  sustain 
the  verdict. 

1.  Contradictory  Instructions.  The  condi- 
tion of  the  pleadings  Is  i)ecullar,  and  a  some- 
what extended  reference  thereto  seems  nec- 
essary to  a  full  understanding  of  the  case. 

Plaintiff's  complaint  contains  allegations 
which,  briefly  stated,  arc  as  follows: 

(1>  That  one  Pat  Toohey  owned  certain 
land. 

(2)  That  it  was  arid,  and  required  irriga- 
tion. 

(3)  That  there  is  appurtenant  to  said  land 
a  certain  water  right  through  the  Flannery 
ditch,  which  was  owned  by  defendant,  Pat- 
rick Toohey,  Joseph  Davis,  and  Benjamin 
Grabnm  as  tenants  in  common. 

(4)  That  Toohey  leased  this  land  to  the 
plaintiff. 

(5)  That  she  prepared  the  ground  for  seed, 
and  planted  certain  crops. 

"(6>  That  on  or  about  the  7th  day  of  July, 
1898,  and  frequently  thereafter  during  the  ir- 
rigation season  of  1898,  defendant  and  said 
Joseph  Davis,  and  each  of  them,  wrongfully 
and  unlawfully  constructed  dams  and  em- 
bankments in  and  near  said  Flannery  ditch, 
and  otherwise  wrongfully  and  unlawfully  In- 
terfered with  and  obstructed  this  plaintiff's 
use  thereof,  and  the  flow  of  the  water  there- 
in, and  plaiutiff's  use  of  the  water  right  aud 


water  ditch  hereinbefore  mentioned;  and  by 
reason  of  said  wrongful  and  unlawful  acts, 
and  the  interference  and  obstruction  of  the 
said  Davis  and  this  defendant,  plaintiff. was 
able  to  obtain  and  did  usk,  only  a  small  part 
of  the  water  to  which  said  land  was  entitled 
by  virtue  of  the  said  water  right,  aud,  dur- 
ing the  greater  portion  of  said  Irrigatiou  sea- 
son, was  able  to  and  did  obtain  or  use  no 
part  of  said  water  for  the  irrigation  of  said 
crops  or  other  purposes;  and  plaintiff  was  nn- 
able  to  procure  water  from  any  other  source 
with  which  to  irrigate  said  crops,  or  any  part 
thereof,  and  was  unable  to  properly  irrigate 
said  crops,  or  any  thereof,  by  reason  of  the 
said  wrongful  and  unlawful  acts  and  inter- 
ference and  obstruction  by  said  defendant 
and  said  Davis  -trith  plaintiff's  use  of  said 
water  right  and  Flannery  ditch;  to  plaintiff's 
great  damage  in  the  sum  of  eighteen  bun- 
dren  and  eighteen  and  ><>/too  ($1,818.90)  dol- 
lars." 

In  the  seventh  paragraph  of  the  complaint 
she  alleged  specific  damage  to  each  of  the 
crops  which  she  had  planted. 

The  defendant,  in  bis  answer  to  this  com- 
plaint, denied  generally  or  specifically  all  its 
material  allegations,  and  in  answer  to  para- 
graph 6,  above  quoted,  says:  "Defendant 
denies  each  and  every  allegation  of  para- 
graph 6,  and  alleges  the  truth  to  be  as  fol- 
lows, to  wit:  That  on  the  7th  day  of  July. 
1898,  he  turned  the  water  out  of  said  ditch, 
at  the  head  thereof,  for  the  purpose  of  en- 
abling him  to  put  in  a  gate  at  a  point  at 
which  hfe  diverted  the  water  from  the  same 
for  use  upon  his  said  ranch;  this  diversion 
was  done  Jointly  by  tliis  defendant  and  said 
Joseph  Davis;  that  they  put  in  said  gate  on 
said  7th  day  of  July,  1898,  and  that  on  the 
following  day  they  turned  the  water  back 
into  the  ditch  at  its  head  or  Junction  with 
the  East  Gallatin  river,  and  allowed  the  said 
water  to  flow  down  said  ditch;  that  this 
defendant  never  diverted  or  used  any  of  the 
water  until  the  13th  day  of  July,  1898,  but 
that  said  Davis  did  divert  and  use  the  same 
for  in-igatlng  his  crops  upon  his  said  nineb 
during  the  8th,  9th,  l(Hh,  lltb,  12th,  and 
13th  days  of  July,  1898,  and  also  a  portion 
of  it  the  14th  and  15th;  that  on  the  15th 
day  of  July,  1898,  Pat  Toohey,  who  claimed 
to  be  the  owner  of  the  land,  brought  an  ac- 
tion in  the  district  court  of  Gallatin  county 
against  this  defendant  and  said  Joseph  Da- 
vis, and  enjoined  them  from  using  said  wa- 
ter, and  that  the  same  was  immediately 
turned  back  into  the  said  ditch  and  allowed 
to  flow  down  to  the  ranch  or  premises  de- 
scribed in  paragraph  1  of  this  complaint" 

To  this  answer  plaintiff  flled  a  reply,  in 
the  first  part  of  which  she  denies  all  the 
allegations  of  fact  set  forth  in  the  answer, 
either  specifically  or  genwally,  and  then  al- 
leges, in  substance,  that  defendant  ought 
not  to  be  permitted  to  deny  that  he  prevent- 
ed plaintiff  from  irrigating  her  crops,  nor 
to  make  the  allegations  set  forth  in  the  sixth 
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paragraph  of  bis  answer,  because  on  the 
13th  day  of  July,  1898,  Toohey  Instituted 
suit  against  said  Campbell  and  one  Davis, 
'^herein  lie  sought  a  decree  enjoining  Camp- 
bell and  Davis  from  interfering  with  bis 
water  right;  that  in  Ills  complaint  he  alleg- 
ed tliat  Campbell  and  Davis  had  wrongfully 
and  unlawfully  constructed  dams  and  em- 
bankments in  the  Flannety  ditch  so  as  to 
completely  destroy  Toohey's  right  to  the  use 
thereof,  and  that  they  had  prevented  any 
water  flowing  tlirough  the  ditch,  and  liad 
ousted  him  from  the  possession  of  the  ditch; 
ttiat  Campbell  and  Davis  filed  their  Joint 
answer,  which  was  verified  by  Campbell. 
Plaintiff  then  quofed  paragraphs  6  and  7  of 
said  answer,  wherein  *he  defendants  denied 
that  plaintiff  had  any  .Ight  to  the  ditch, 
or  any  part  thereof,  or  any  right  to  the  use 
of  the  water  therein,  and  admitted  tliat 
Campbell  and  Davis  had  prevented  any  wa- 
ter flowing  in  said  ditch  upon  the  lands, 
and  had  threatened  to  continue  to  do  so  un- 
less restrained.  That  a  temporary  Injunc- 
tion was  issued  against  Campbell  and  Davis 
from  Interfering  with  Toohey's  right  to  the 
ditch;  that  afterwards  a  Judgment  was  en- 
tered in  said  case,  whereby  it  was  adjudged 
that  Toohey  was  the  owner  of  the  lands  de- 
Mcrlbed  in  the  complaint  and  In  this  suit,  and 
was  a  tenant  in  common  with  Graham,  Da- 
vis, and  Campbell  In  the  Plannery  ditch; 
that  this  defendant  and  Davis  were  each 
guilty  of  interfering  with  Toohey's  right  to 
said  water,  and  tliat  Toohey  was  entitled 
to  injunction  against  them.  She  then  al- 
leges that  the  water  and  Flannery  ditch, 
the  real  estate,  and  the  Interferences  and  ob- 
structions mentioned  In  the  complaint  are 
the  same  as  those  In  controversy  In  the 
Toohey  Case,  and  that  the  defendant  Is  the 
same  Campbell  who  was  a  defendant  In  the 
Toohey  Case;  that  at  the  time  of  the  com- 
mencement of  the  injunction  action,  and  dur- 
ing its  pendency,  and  at  the  time  of  the 
commencement  of  this  suit,  plaintiff  was  the 
lessee  of  Toohey,  and  of  the  land  and  water 
right  herein.  The  replication  closes  with 
the  following  prayer:  "Wherefore  plaintiff 
says  that  defendant  herein  should  be  and  Is 
estopped  from  denying  the  title  of  said  Too- 
iiey  in  said  lands  described  in  the  complaint 
herein,  and  from  denying  the  right  and  title 
of  said  Toohey  to  said  water  right  men- 
tioned in  the  •complaint  and  answer  herein, 
and  from  making  any  and  all  of  tlie  allega- 
tions of  the  sixth  paragraph  of  said  answer 
herein,  and  from  denying  that  plaintiff  was 
prevented  from  Irrigating  her  said  crops  up- 
on said  real  estate  by  him,  the  said  de- 
fendant." 

The  complaint,  as  above  stated,  bases  the 
right  of  action  upon  the  unlawful  diversion  of 
water  by  defendant.  Plaintiff  did  not  plead 
or  rely  In  her  complaint  upon  the  admissions 
in  defendant's  answer  in  the  Toohey  Case,  or 
the  Judgment  in  that  case,  either  as  an  estop- 
j)el  or  res  Judicata,  but  tendered  an  issue 


upon  the  fact  of  an  unlawful  diversion  of  the 
waters  in  question  by  the  defendant  De- 
fendant had  a  clear  right  to  Join  issue  on 
these  allegations.  Plaintiff  had  admitted  by 
her  complaint  that  defendant  tiad  allowed 
some  of  the  water  claimed  by  plaintiff  to 
pass  down  to  ber,  and  that  she  had  used  it 
This  clearly  appears  from  the  following  al- 
legation, atiove  quoted:  "Plaintiff  was  able 
to  obtain,  and  did  use,  only  a  small  part  of 
the  water  to  which  said  land  was  entitled 
by  virtue  of  the  said  water  right"  Defend- 
ant, in  paragraph  S  of  his  answer,  above 
quoted,  meets  the  issues  of  paragraph  tt  of 
the  complaint  and  alleges  bis  version  of  the 
facts  bearing  thereon.  In  plaintiff's  reply, 
above  noted,  she  sought  to  plead  an  estoppel 
or  res  Judicata  against  the  facts  set  up  in  de- 
fendant's answer  to  the  Issue  tendered  by 
the  complaint  as  abuve  stated,  claiming  that 
this  estoppel  or  res  Judicata  prevented  de- 
fendant from  pleading,  relying  upon,  or 
showing  the  existence  of  the  facts  which  he 
bad  alleged  in  his  answer.  This  condition, 
therefore,  is  disclosed  by  the  pleadings:  (1) 
The  plaintiff  alleges  that  defendant  deprived 
her  of  waver  sufficient  to  irrigate  her  crops. 
(2)  The  answer  .denied  this  allegation,  and 
set  f<»th  facts  showing  that  she  had  ample 
water.  (3)  Plaintiff  in  her  reply  denied  the 
existence  of  these  facts,  and  then  <4)  alleged 
that  defendant  was  estopped  by  his  answer 
in  the  Toohey  Case,  and  by  the  Judgment  In 
that  case,  from  denying  that  plaintiff  had 
be^n  prevented  from  using  any  water.  Thus 
It  appears  that  plaintiff  Insists,  by  her  repli- 
cation, that  the  defendant  is  estopped  from 
saying  that  plaintiff  was  not  depriVed  of  all 
the  waters  belonging  to  the  leased  land,  yet 
■  we  find  in  ber  complaint  a  direct  allegation 
.that  she  did  use  a  portion  thereof,  thus  by 
her  own  complaint  contradicting  the  effect  of 
her  plea  of  estoppel  or  res  Judicata.  This 
she  cannot  do.  She  cannot  in  her  complaint 
take  one  position,  and,  in  her  replication  to 
defendant's  answer,  take  another  one  incon- 
sistent with  the  allesations  of  her  complaint. 
Code  Civ.  Proc.  i  720;  Laws  1809,  p.  142; 
Hill  V.  Rich  Hill  Coal  MIn.  Co.,  119  Mo.  9,  24 
S.  W.  223;  Merrill  v.  Suing  (Neb.)  92  N.  W. 
618;  Union  Casualty,  etc.,  Co.  v.  Bragg  (Kan. 
Slip.)  65  Pac.  272;  Johnson  v.  State  Bank 
(Kan.  Sup.)  52  Pac.  860. 

But  again,  the  record,  discloses  that  plain- 
tlfTs  own  witnesses,  when  sworn  In  her  case 
In  chief,  testified  that  some  of  the  water  was 
allowed  to  pass  the  obstructions  complained 
of  at  all  times,  thus  contradicting  the  repli- 
cation. By  defendant's  witnesses,  when  call- 
ed upon  the  stand.  It  was  disclosed,  without 
objection,  that  from  70  to  80  inches  of  water, 
to  which  plaintiff  was  entitled  at  all  times, 
passed  the  obstructions  complained  of. 
Plaintiff's  attorney  sought  to  avoid  the  effect 
of  this  testimony  by  a  request  for  the  fol- 
lowing Instruction,  which  was  given  by  the 
court:  "(8)  The  court  Instructs  you  that  If 
you  find  from  the  evidence  that  the  defendant 
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and  Joseph  Davis  filed  tbelr  answer  verifled 
by  defendant  Campbell  in  the  injunction  case 
of  Toohey  v,  Campbell  and  Davla,  in  which 
answer  they  alleged  that  they  denied  the 
right  of  Toohey  to  use  said  Flannery  ditch, 
or  any  jpart  thereof,  for  any  purpose,  and 
that  from  July  7,  1898,  till  enjoined  In  said 
action,  they  had  prerented  any  water  flowing 
through  said  Flannery  ditch  upon  the  Toohey 
land,  and  that  they  intended  to  continue  so 
to  do,  and  that,  unless  restrained,  they  would 
continue  to  dam  up  and  stop  said  ditch  so 
that  it  could  not  be  used  by  said  Toohey,, 
this  defendant  cannot  be  heard  to  say  in 
this  action  that  he  did  not  do  so,  but  said 
facts  must  be  talten  as  true  in  this  action, 
provided  that  you  further  find  that  the  plain- 
tiff was  at  said  time  the  lessee  of  said  Too- 
hey, and  as  such  in  possession  of  said  land, 
and  entitled  to  the  use  of  said  Flannery  ditch 
for  irrigation."  The  court  also  gave  the  fol- 
lowing instruction,  requested  by  defendant, 
upon  the  same  proposition:  "(1)  The  court 
Instructs  you  that  if  you  believe  from  the 
evidence  that  water  was  allowed  to  run  down 
said  Flannery  ditch  on  the  8th  day  of  July, 
1898,  and  subsequent  days  between  that  and 
the  13th,  then  it  was  the  duty  of  the  plahitiff 
to  have  used  said  water  if  she  needed  the 
same,  and  if  she  failed  to  do  it,  and  her  crops 
were  injured  thereby,  she  cannot  be  heard 
to  recover  such  damage  as  she  sustained  by 
reason  of  failing  to  use  said  water  between 
said  dates."  These  instructions  are  absolute- 
ly inconsistent  with  and  contradictory  of  eSach 
other,  and  we  have  no  doubt  but  that,  under 
the  pleadings  and  the  testimony  given  In 
the  case,"  without  objection  on  the  part  of 
plaintiff,  instruction  No.  8  above  quoted  is  er- 
roneous, and  that  instruction  No.  1  is  cor- 
rect. 

Counsel  for  respondents,  in  their  brief, 
use  the  following  language:  "There  was  no 
estoppel.  The  former  case  of  Toohey  against 
Campbell  and  Davis  did  not  estop  any  one. 
It  did  determine  the  truth,  though,  and,  hav- 
ing been  determined  in  tliat  case,  it  cannot 
be  again  questioned  by  the  parties  thereto 
or  their  privies."  We  agree  with  counsel's 
statement  that  no  estoppel  was  involved. 
The  record  discloses  that  upon  the  trial  plain- 
tiff offered  in  evidence  the  Judgment  roll  in 
the  Toohey  Case.  This  Judgment  roll  is  not 
contained  in  the  record,  but  the  purpose  of 
the  suit  is  recited  as  having  been  as  follows: 
"This  was  an  action  to  determine  the  right 
of  plaintiff  to  an  interest  in  a  certain  water 
ditch  Icnown  as  the  'Flannery  Ditch,'  and 
to  establish  his  right  to  the  use  of  said  ditch, 
to  transmit  water  to  his  premises  or  ranch, 
and  to  enjoin  the  defendants  from  interfering 
with  the  plaintiff's  said  use  of  said  ditch 
for  said  purpose."  After  this  recital  there 
is  quoted,  in  full,  paragraphs  5  and  6  of  the 
complaint,  and  paragraphs  6  and  7  of  the 
answer,  in  that  suit    Then  these  additional 


recitals:  "A  restraining  order  was  Issued  in 
said  case,  and  served  on  N.  S.  Campbell  on 
the  15th  day  of  July,  1898,  and  Joseph  Davis 
on  the  10th  day  of  said  month.  One  Ben- 
jamin Graham  intervened  in  said  suit.  In 
the  final  decree  the  plaintiff,  Toohey,  estab- 
lished bis  right  to  the  use  of  said  ditch.  The 
defendants,  Campbell  and  Davis,  had  an  un- 
disputed right  to  the  use  of  said  ditch, 
through  which  to  transmit  their  water  which 
supplied  their  respective  ranches;  so,  like- 
wise, the  intervener,  Graham,  had  the  undis- 
puted right  to  use  said  ditch,  and  142  inches 
of  the  waters  of  the  East  Gallatin  river 
through  said  ditch.  The  plaintiff,  Toohey, 
the  defendants,  Campbell  and  Davis,  and  the 
intervener,  Graham,  were  made  by  said  de- 
cree tenants  in  common  in  said  ditch.  The 
injunction  or  restraining  order  was  modified 
on  the  23d  day  of  July,  1898,  so  as  to  allow 
only  50  inches  of  water  to  flow  down  to  the 
plaintiff."  From  tills  showing  In  the  record 
we  cannot  say  that  the  Judgment  e8tal>liahed 
or  found  that  the  defendants  in  that  suit  de- 
prived the  plaintiff  of  all  water.  We  are 
bound  by  the  recital  in  the  record  as  to  the 
purposes  for  which  the  suit  was  brought. 
Any  interference  with  the  rights  of  the  plain- 
tiff claimed  and  sought  to  be  established  and 
protected  would  have  Justlfled  a  judgment 
establishing  such  rights  and  protecting  them 
against  future  taterference  by  the  injunction. 
It  is  quite  apparent  from  the  fact  that  the 
record  quotes  in  full  certain  paragraphs  of 
the  complaint  and  answer,  and  from  the  fur- 
ther fact  that  plaintiff's  counsel  requested 
the  court  to  charge  the  jury  as  above  quoted, 
that  counsel  did  rely  in  the  court  below  upon 
an  estoppel  arising  from  defendant's  admis- 
sions in  his  answer,  and  not  upon  the  proposi- 
tion that  the  Judgment  was  determinative  as 
to  those  facts.  They,  therefore,  cannot  be 
heard  to  change  their  position  in  this  re- 
gard for  the  first  time  in  this  court. 

The  court  erred,  as  alleged,  in  the  first 
specification. 

2.  Failure  of  Evidence.  Inasmuch  as  the 
case  must  be  reversed  and  a  new  trial  had, 
we  do  not  deem  it  advisable  to  comment 
upon  this  point,  or  to  review  the  evid^ice 
presented  in  the  record. 

We  therefore  advise  that  the  judgment  and 
order  overruling  defendant's  motion  for  a 
new  trial  be  reversed,  and  the  case  remanded 
for  a  new  trial. 

POORMAN  and  CALLAWAY,  CC,  coor 
cur. 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  and  ot^ 
der  are  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

HOLLOWAT,  J.,  being  disqualified,  tallies 
no  part  in  this  decision. 
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(63  Kan.  742) 

CITY  OF  EUDORA  r.  HARTI6  rt  at 
(Supreme  Conrt  of  Kansas.    March  12,  1904.) 

MUNICIPAL     CORPORATIONS  —  VACATION     OF 

STREETS— POWERS  OF  COUNTY 

COMMISSIONERS. 

1.  By  chapter  190,  p.  248.  Ijaws  1877,  being 
chapter  115a,  Gen.  SL  1880,  power  was  coufer- 
red  on  the  county  commissioners  to  vacate 
streets  and  alleys  embraced  within  the  corpo- 
rate limits  ot  •  city  of  the  first,  second,  or 
third  class. 

(Syllabus  by  the  Court) 

In  Bana  Error  from  District  (3ourt,  Dong- 
las  C!ounty;  C!.  A.  Smai:t,  Judge. 

Action  by  Lothar  Hartlg,  executor  of  Peter 
A.  Hartig,  and  others,  against  the  city  of 
Budora.  Judgment  for  plaintifTB.  Defend- 
ant brings  error.    Affirmed. 

Bishop  &  Mitchell,  for  plaintiff  In  error. 
Brownell  &  Poehler  and  Geo.  J.  Barker,  for 
defendants  In  error. 

OREBNB,  J.  This  was  an  action  btongbt 
by  Peter  A.  Hartlg  to  restrain  the  city  of 
Budora,  a  dty  of  the  third  class,  Charles  Al- 
bright, street  commissioner,  and  Frank 
Schatfer,  marshal,  of  said  city,  from  entering 
upon  the  lands  described  In  his  petition  and 
opening  streets  and  alleys  thereon.  All  the 
lands  described  In  plaintiff's  petition  were 
once  within  the  corporate  limits  of  the  dty  of 
BSudora,  and  the  streets  in  question  bad  been 
surveyed,  platted,  and  dedicated  to  the  pub- 
lic. After  the  rendition  of  the  Judgment 
Peter  A.  Hartig  died,  and  the  cause  was  reg- 
olarly  revlTed  in  the  name  of  plaintiffs.  The 
city  prosecutes  error. 

Many  exceptions  were  saved  to  the  ruling 
of  the  district  court  and  are  urged  here^  bat 
the  decision  of  one  question  will  finally  de- 
termine the  rights  of  the  parties.  Plaintiff 
In  error  contends  that  while  this  land  was 
embraced  within  the  corporate  limits  of  the 
city  of  £3udora  the  commissioners  of  Douglas 
coanty  vacated  the  streets  and  alleys  which 
the  city  and  its  officers  are  about  to  open. 
Upon  this  question  the  court  below  made  the 
following  findings:  "On  July  7,  1883,  the 
plaintiff,  with  fifty-seven  others,  presented  to 
the  board  of  county  commissioners  of  Doug- 
las (bounty,  Kansas,  a  petition  asking  that 
body  to  vacate  First  street  between  I  and  H 
streets.  Second  street  between  I  and  B 
streets,  Third  street  between  F  and  C  streets, 
D  and  B  streets  between  the  Wakarusa  and 
Kansas  rivers;  also  the  alleys  in  blocks  102, 
103,  104,  106,  109,  140,  141,  142,  174,  176,  177, 
and  210— which  petition  was  granted  by  said 
board  on  August  6,  1883.  AH  of  said  streets 
and  alleys  were  embraced  and  Included  in 
the  real  estate  In  controversy.  Said  order  of 
the  board  of  county  commissioners  granting 
said  petition  has  never  been  revoked  or  ap- 
pealed from,  except  that  about  one  year 
later  the  said  board  made  an  order  revoking 
the  first  order.  The  last  order  was  made 
without  notice  to  any  one.  The  said  petition 
W'ls  presented  and  the  order  was  made  un- 


der and  pursuant  to  chapter  xlSa  of  the 
Laws  of  1885."  The  dty  of  Budora  con- 
tends that  the  commissioners  had  no  power 
to  vacate  such  streets  and  alleys,  but.  If 
they  had,  the  order  was  afterwards  set  aside. 
The  commissioners  had  no  authority  to  open 
streets  or  alleys  in  an  Incorporated  dty,  ei- 
ther by  setting  aside  former  orders  vacating 
such  streets  or  otherwise;  consequently,  if 
the  order  of  July  7th  vacating  the  streets  and 
alleys  was  within  the  power  of  the  commis- 
sioners, they  could  not  thereafter  annul  or 
set  it  aside  by  any  subsequent  order.  To  as- 
certain whether  the  commissioners  bad  pow- 
er to  vacate  streets  and  alleys  in  such  cities 
In  1883,  reference  must  be  had  to  the  statute 
as  it  then  existed.  We  find  that  chapter  108, 
Gen.  St  1868,  conferred  power  upon  the  com- 
missioners to  vacate  streets  and  alleys  In 
towns  and  villages;  that  chapter  26,  p.  80, 
Laws  1869,  is  the  first  general  charter  act 
providing  for  the  Incorporation  and  govern- 
ment of  cities  of  the  third  class;  and  by  sub- 
division 34,  S  29,  of  that  act  the  power  to  va- 
cate streets  and  alleys  was  conferred  upon 
such  dtles  In  the  following  language:  "To 
.open,  widen  or  otherwise  improve  or  vacate 
any  street  avenue,  alley  or  lane  within  the 
limits  of  the  dty,  and  also  to  create,  open 
and  improve  any  new  street  avenue,  alley 
or  lane."  -This  latter  act  was  amended  and 
revised.  Chapter  106  of  the  General  Stat- 
utes of  1868  was  repealed  by  chapter  60,  p. 
118,  Laws  1871.  By  section  55  of  that  act 
power  was  conferred  upon  the  mayor  and 
council  "to  open,  widen,  extend  or  otherwise 
improve  any  street  avenue,  alley  or  lane;  to 
create,  open  and  Improve  any  new  street, 
avenue,  alley  or  lane;  and  also' to  annul,  va- 
cate or  discontinue  the  same  whenever  deem- 
ed necessary  or  expedient"  In  1876  the 
Legislature  enacted  chapter  134,  p.  317,  which 
Is  entitled  "An  act  providing  for  the  vacation 
of  streets,  alleys  and  other  public  reserva- 
tions." Section  3  reads:  "Whenever  it  shall 
be  desired  to  vacate  any  street  alley  or  other 
public  reservation  In  any  Improved  town  site 
not  embraced  In  any  Incorporated  city,  the 
person,  persons  or  corporation  so  desiring 
shall  give  notice  by  advertising  for  six  con- 
secutive weeks  In  a  weekly  newspaper  of 
general  circulation  in  said  town,  that  at  the 
next  regular  session  of  the  county  commis- 
sioners of  the  county  In  which  such  town  Is 
located,  a  petition  will  be  presented  to  said 
commissioners  praying  the  vacation  of  such 
street,  alley  or  other  public  reservation,  de- 
scribing the  same  properly."  This  section 
applies  to  Improved  town  sites  not  embraced 
In  any  Incorporated  city.  Under  that  act  the 
commissioners  had  no  power  to  vacate  the 
streets  and  alleys  embraced  in  the  corporate 
limits  of  the  dty  of  Budora.  In  1877  chapter 
190,  p.  248,  was  enacted,  which  Is  entitled 
"An  act  providing  for  the  vacation  ot  streets, 
alleys,  and  other  public  reservations."  Sec- 
tion 3  reads:  "Whenever  It  shaH  be  desired 
to  vacate  any  block,  lots,  park,  reservation. 
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street  or  alley,  or  any  part  of  sncb  block, 
park,  reserratloD,  street  or  alley.  In  any  Im- 
proved town  site,  tbe  person,  persons  or  cor- 
porations so  desiring  shall  give  notice  by  ad- 
vertisement, for  four  consecutive  weeka,  in  a 
vreekly  newspaper  of  general  circulation  in 
said  town,  that  at  the  next  regular  session 
of  the  county  commissioners  of  the  county  in 
'Which  such  town  is  located,  a  petition  will  be 
presented  to  said  commissioners  praying  the 
vacation  of  such  blocks,  lota,  park,  reserva- 
tion, street  alley,  or  any  part  of  such  block, 
park,  lots,  reservation,  street  or  alley;  de- 
scribing the  same  properly."  By  this  act  the 
commissioners  are  granted  tbe  power  to  va- 
cate the  streets  and  alleys  in  any  improved 
towB  site,  omitting  tbe  clause  "not  embraced 
in  any  incorporated  city,"  found  in  chapter 
134,  p.  317,  Laws  1870.  Tbe  only  dlfTerence 
between  chapter  134,  p.  S17,  Laws  1876,  and 
chapter  190,  Laws  1877,  is  the  omission  from 
the  latter  of  tbe  clause  "not  embraced  in  any 
incorporated  city."  It  appears  the  latter  act 
was  passed  expressly  to  confer  power  upon 
tbe  commissioners  to  vacate  streets  and  al- 
leys in  any  incorporated  town  site  whethM 
such  streets  and  alleys  were  embraced  in  the 
corporate  limits  of  a  city  or  otherwise.  This 
is  the  only  construction  that  can  be  given 
these  statutes  which  olTers  any  reason  for 
the  enactment  of  the.  act  of  1877.  •  In  support 
of  this  contention,  chapter  66,  p.  92,  laws 
1893,  seems  applicable.  Section  1  reads: 
"Where  any  town  site,  or  portion  of  a  town 
site,  containing  more  than  five  acres,  has 
been  heretofore  vacated  by  the  board  of  coun- 
ty commissioners  or  by  act  of  the  Legisla- 
ture, and  such  town  site,  or  a  portion  of  a 
town  Bite,  Is  a  part  of  a  city  of  the  first, 
second  or  third  class,  and  included  within  tbe 
corporate  limits  of  such  municipal  corpora- 
tion, then,  from  and  after' the  passage  of  this 
act,  the  town  site,  or  portion  of  a  town  site 
containing  more  than  five  acres,  thus  va- 
cated, shall  no  longer  be  a  part  of  such  mu- 
nicipal corporation,  nor  included  in  tbe  cor- 
porate limits  thereof."  The  Legislature  evi- 
dently was  of  the  opinion  that  the  commis- 
sioners bad  at  some  time  possessed  the  pow- 
er to  vacate  streets  and  alleys  embraced 
within  the  corporate  limits  of  a  city,  other- 
wise it  would  not  have  inserted  the  clause  re- 
moving from  the  corporate  limits  of  cities 
territory  in  which  the  commissioners  had  pre- 
viously vacated  streets  and  alleya  la  1897 
the  Legislature  enacted  chapter  267,  p.  487 
(chapter  115,  Gen.  St  1901).  This  act  con- 
ferred such  jurisdiction  upon  the  district 
court  and  repealed  chapter  115a  of  tbe  Gen- 
eral Statutes  of  1889.  Neither  tbe  act  of 
1871,  which  conferred  power  upon  cities  of 
the  third  class  to  vacate  streets  and  alleys, 
nor  the  act  of  1877,  which  conferred  such 
power  on  tbe  commissioners,  was  exclusive. 
While  these  acts  were  both  in  force,  either 
tribunal  might  exercise  such  power  when  call- 
ed upon.    Tbe  Legislature  may  confer  such 


power  on  as  many  different  tribunals  as  tt 
may  think  expedient  and  either  of  such  tri- 
bunals may  exercise  such  Jurisdiction.  Bald- 
win V.  Green,  10  Mo.  410,  was  an  action 
brought  against  Baldwin  for  a  failure  to 
work  the  roads  over  which  Green  was  over- 
seer. The  only  question  presented  was,  did 
the  act  incorporating  Platte  City  divest  the 
county  court  of  Platte  county  of  its  jurisdic- 
tion over  that  part  of  the  road  lying  within 
the  corporate  limits  of  said  town?  The  act 
of  Incorporation  contains  an  enumeration  of 
powers  vested  in  the  board  of  trustees.  In 
the  qrllabus  it  is  said:  "An  act  incorporating 
a  town  and  vesting  the  authorities  of  tbe 
town  with  certain  powers  does  not  divest  the 
state  or  county  courts  of  powers  vested  in 
them  by  a  general  law,  unless  the  act  of  In- 
corporation declares  the  powers  vested  In  the 
corporation  to  be  exclusive."  In  Homaday 
V.  The  State,  63  Kan.  499,  65  Pac.  6S6,  In 
speaking  of  the  same  power  being  conferred 
upon  two  different  bodies  of  trustees,  tbe 
court  said:  "We  can  see  no  good  reason  why 
tbe  trustees  for  the  different  asylums,  com- 
monly known  as  tbe  'Stete  Board  of  Chari- 
ties,' should  not  be  given  power  to  cond^nn 
lands  necessary  for  the  erection  of  buildings 
tor  Institutions  the  care  of  which  comes  with- 
in their  jurisdiction.  The  conferring  of  such 
power  is  a  matter  of  legislative  discretion, 
which  may  be  exercised  by  lodging  the  same 
In  any  number  of  boards  or  tribunals  author- 
ized to  act  In  behalf  of  the  stete.  In  the 
statute  authorizing  tbe  condemnation  of  lands 
for  railway  purposes,  two  methods  tot  de- 
termining the  value  are  provided— one  by  the 
board  of  county  commlssimiers  acting  as  ap- 
praisers, and  the  other  by  three  commission- 
ers selected  by  the  district  judge."  Quoting 
from  Shoemaker  v.  Brown,  10  Kan.  383,  392, 
It  was  said:  "Indeed,  It  Is  a  g«ieral  rule 
that  a  mere  grant  of  jurisdiction  to  a  partlco- 
lar  court,  without  words  of  exclusion  as  to 
other  courts  previously  possessing  the  like 
powers,  will  only  have  tbe  effect  of  consti- 
tuting the  former  a  court  of  concurrent  jnris- 
dlction  with  the  latter."  In  City  of  Ottawa 
V.  Rohrbough,  42  Kan.  253,  21  Pac.  1061,  this 
court  construed  section  3  of  the  act  of  1877 
to  apply  to  tracte  of  land  surveyed  and  sub- 
divided into  lots  and  blocks  by  streets  and 
alleys  that  bad  never  been  Improved  by  oc- 
cupancy or  buildings  or  had  been  only  par- 
tially Improved,  but  not  to  the  extent  as 
would  authorize  the  organization  of  a  city, 
town,  or  village,  and  where  there  existed  no 
corporate  authority.  We  have  no  doubt  of 
the  power  of  the  commissioners  to  vacate 
streets  and  alleys  situated  as  descrll>ed  In 
that  opinion.  But  as  heretofore  said,  the 
act  of  1877  was  passed  expressly  to  amend 
that  provision  of  the  act  of  1876,  and  to  con- 
fer the  power  upon  the  commissioners  to  va- 
cate streets  and  alleys  In  any  incorporated 
town  site  whether  within  or  outeide  the  cor- 
porate limits  of  a  city.    This  construction 
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gives  effect  and  fwce  to  botli  acts.  We  are 
of  the  opinion,  if  tbe  attention  of  tbe  learned 
Judge  who  wrote  tbat  opinion  had  been  called 
to  these  particular  provisions  of  the  two  acts, 
the  decision  In  that  case  would  have  been 
otherwise.  It  was  within  the  power  of  the 
board  of  county  commissioners  to  make  the 
order  of  July  7, 1883,  vacating  the  streets  and 
alleys  in  the  city  of  Eudora. 

The  Judgment  of  the  district  court  is  there- 
Coie  affirmed. 


(68  Kan.  683) 

PHILADELPHIA    MORTGAGE   &  TRUST 
CO.  V.  BU.RDESTY  at  al. 

<<Sapreme  Coart  of  Kansas.     March  12,  1901.) 

VKNDOK  AMD  PURCHASER— CONTBACT  OF  SALB 

— BVIDENCB. 

1.  An  owner  of  real  estate  which  had  been 
leased  until  the  following  March  for  $50,  pay- 
able October  1st,  wrote  in  September  to  his 
agent  authorizing  a  sale  of  the  property  for 
|l,200,  adding,  "It  is  understood  that  this 
year's  reuts  will  come  to  us."  Hetd,  that  this 
was  in  effect  an  instruction  to  sell  subject  to 
the  lease,  and  did  not  authorize  a  sale  for  $1,- 
200  without  a  reservation  of  tbe  rent. 

2.  Where,  In  the  course  of  correspondence 
regarding  the  sale  of  a  tract  of  land,  an  offer 
is  made  and  accepted,  but  the  buyer  seelcs  to 
attach  new  conditions,  and  notifies  the  seller 
that  unless  these  conditions  are  agreed  to  he 
will  not  buy,  this,  as  to  the  buyer,  is  a  reopen- 
ing of  the  negotiations,  permitting  the  seller 
also  to  impose  new  conditions,  and  the  buyer 
cannot  recover  damages  for  the  seller's  refusal 
to  convey,  without  showing  a  new  agreement 
reached  after  such  reopening. 

(Syllahns  by  the  Cour£) 

Error  from  District  Court,  Harper  Connty; 
P.  B.  Glllett,  Judge. 

Action  by  J.  P.  Hardesty  against  the  Phila- 
delphia Mortgage  &  Trust  Company  and  an- 
other. Judgment  for  plaintiff,  and  the  trust 
company  brings  error.    Reversed. 

T.  A.  Noftzger,  tor  plaintiff  in  error.  B. 
O.  Wilcox,  for  defendant  in  error  Hardesty. 


MASON,  J.  In  September,  1901,  the  Phila- 
delphia Mortgage  &  Trust  Company,  a  cor- 
poration, was  the  owner  of  a  half  section  of 
land  In  Harper  county,  which  bad  been  leased 
to  J.  P.  Hardesty  for  the  year  expiring  March 
1,  1902,  for  the  sum  of  $50,  due  October  1, 
1901,  tor  which  Hardesty  had  given  his  note. 
J.  W.  Olendffliin  and  R.  H.  Lockwood,  of 
Wichita,  composing  a  firm  known  as  J.  W. 
Clendenln  &  Co.,  were  agents  of  the  Phila- 
delphia Company  with  respect  to  this  and 
other  lands,  but  had  no  authority  to  effect 
«  contract  of  sale,  except  upon  terms  to  be 
flobmitted  to  and  approved  by  their  principal. 
On  September  3,  1901,  Hardesty  wrote  a  let- 
ter to  Clendenln  &  Co.  relative  to  a  ptu-chase 
ct  this  half  section,  and  thus  began  a  cor- 
respondence on  the  subject  which  continued 
until  October  9tb,  and  which  he  claims  re- 
sulted in  a  valid  contract  for  such  purchase. 
The  Philadelphia  Company  denied  that  a  con* 


tract  bad  been  made,  and  refused  to  convey 
the  land,  whereupon  Hardesty  sued  it  and 
Clendenln  &  Co.  for  damages  for  such  re- 
fusal, and  recovered  a  judgment  against  the 
coi-poration,  which  it  Is  the  purpose  of  tills 
proceeding  to  review.  The  case  was  sent  to 
the  Jury  upon  two  principal  Issues  of  fact: 
First,  whether  Clendenln  &  Co.  had  made  an 
agreement  with  plaintiff  for  the  sale  of  the 
land;  and,  second,  if  so,  whether  they  had 
authority  to  bind  the  corporatloQ  to  such 
agreement  The  Jury  found  specially  that 
the  agents  sold  the  property  to  plaintiff  with- 
out reserving  the  rent;  that  they  had  no  au- 
thority to  make  such  a  sale,  but  that  the 
corporation  had  ratified  It.  There  was  no 
evidence  of  ratification,  and  tberefone  thesp 
findings  would  of  themselves  require  a  re- 
versal If  these  Issues  were  properly  submit- 
ted to  tbe  jury.  But  there  was  no  conflict 
of  testimony  upon  these  matters,  and  all  sub- 
stantial evidence  affecting  them  was  in  writ- 
ing. Whether  the  various  letters  and  tele- 
grams established  the  agency  and  the  con- 
tract was  purely  a  question  of  law.  What- 
ever authority  the  agents  had  was  derived 
from  a  letter  written  to  them  by  tbe  corpora- 
tion, September  16tb,  giving  a  statement  of 
terms  on  which  a  sale  might  be  made,  con- 
cluding with  the  words,  "It  is  understood 
that  this  year's  rents  will  come  to  us."  The 
owner  of  the  land,  having  leased  It  until  tbe 
following  March,  was  obviously  not  In  a  po- 
sition to  make  a  contract  for  immediate  sale 
without  reservation.  It  was  necessary  that 
the  matter  of  possession  and  rent  should  be 
adjusted  between  buyer,  seller,  and  tenant 
The  owner  did  not  know  that  the  proposed 
buyer  was  tbe  tenant  In  view  of  this  situa- 
tion, it  must  be  held  that  the  words  just 
quoted  from  its  letter  constituted  in  effect 
an  Instruction  to  the  agents  that  tbe  sale  must 
be  made.  If  at  all,  subject  to  tbe  lease.  They, 
at  any  rate,  so  limited  the  other  contents  of 
the  letter  that  no  authority  was  granted  to 
make  tbe  kind  of  sale  the  Jury  found  was 
made,  that  Is  to  say,  a  sale  without  a  reser- 
vation of  the  season's  rent  The  Judgment 
must  on  this  account  be  reversed,  unless  it 
can  be  said  that  this  finding  was  Immaterial 
because  outside  of  the  issues,  that  the  agents 
did  make  with  plaintiff  such  a  contract  as 
was  within  their  anthoxlty,  that  the  plaintiff 
was  ready  and  willing  to  carry  it  out  and 
that  tbe  defendant  refused  to  do  so. 

Tbe  correspondence  between  Hardesty  and 
Clendenln  &  Co.  regarding  tbe  proposed  sale 
included  at  least  10  letters  and  telegrams  on 
each  side.  Various  matters  of  dlffer«ice 
arose,  various  conditions  were  sought  to  be 
imposed,  and  afterwards  withdrawn,  while  In 
the  meantime  other  questions  had  arisen.  To 
present  intelligently  the  question  whether  at 
any  time  the  minds  of  the  parties  met  upon 
all  substantial  matters  and  thus  completed  a 
contract  It  is  necessary  to  review  these  writ- 
ings in  some  detail.  The  negotiation  was  be- 
gim  by  Hardesty  writing  to  Cloidenin  ft  Co., 
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asking  the  price  of  the  land.  They  replied, 
saying  that  the  price  was  $1,200,  to  be  paid 
half  in  cash  and  half  on  time  at  6  per  cent 
Interest  Hardesty  then  made  an  offer  of  $1,- 
100,  $600  down  and  $500  on  time.  This  offer 
the  agents  submitted  to  the  owner,  who,  in 
the  letter  already  referred  to,  authorized  a 
sale  (subject  to  the  rent,  as  before  noted)  at 
$1,200,  half  in  cash  and  half  by  mortgage. 
This  offer  was  reported  to  Hardesty  by  Cleo- 
denln  &  Co.,  who,  however,  stated  the  rate 
of  Interest  required  as  7  per  cent,  instead  of 
6,  the  rate  mentioned  in  their  correspondence 
with  theh:  principal.  Hardesty  replied,  Sep- 
tember 20th,  with  the  telegram:  "Will  take 
land  at  twelve  hundred,  six  hundred  cash 
six  on  time  six  per  cent  Interest  as  agreed 
In  your  letter  answer  at  once."  At  this  stage 
of  the  proceedings  it  Is  clear  that  there  was 
no  contract  But  Clendenln  &  Co.  immediate- 
ly sent  the  following  telegram  to  Hardesty: 
"Will  sell  you  the  land  as  per  telegram  20th 
instant"  At  this  point  therefore,  that  is, 
upon  the  sendUig  of  the  latter  telegram,  it 
may  be  said  that  there  was  a  definite  pro- 
posal and  acceptance,  constituting  a  com- 
pleted contract  The  matter  of  the  lease  and 
rent  not  having  been  mentioned,  the  agents 
may  be  said  to  have  agreed  that  a  warranty 
deed  should  be  at  once  delivered.  This  would 
leave  the  grantor  liable  to  the  grantee  for 
the  fair  value  of  the  use  of  the  land  from 
the  time  of  sale  to  the  ensuing  March,  in  ef- 
fect accomplishing  a  division  of  the  season's 
r»nt  between  the  buyer  and  seller,  an  ar- 
rangement presumably  equitable,  but  one  not 
authorized  by  the  agents'  instructions.  Had 
Hardesty  at  this  point  offered  to  carry  out 
the  contract  according  to  Its  v»y  terms,  he 
doubtless  would  have  had  a  right  to  Insist 
upon  its  performance,  so  far  as  the  agents 
were  concerned.  But  this  contract,  nothing 
yet  having  been  stated  to  the  contrary,  con- 
templated the  payment  of  the  purchase  price 
at  the  home  of  the  vendor  or  that  of  its  reit- 
resentatives.  Greenawalt  v.  Este,  40  Kan. 
418,  19  Pac.  803.  It  was  incumbent  upon 
the  purchaser,  in  order  to  avail  himself  of 
the  contract,  to  comply  or  offer  to  comply 
with  that  condition.  Instead  of  doing  so, 
he,  upon  the  same  day— the  20th— wrote  to 
Clendenln  &  Co.  inclosing  a  check  for  $100, 
and  asking  that  the  deed  be  made  to  M. 
Hardesty  (In  itself  a  new  condition),  and  be 
sent  to  the  bank  at  Hazelton.  These  addi- 
tional requirements  authorized  the  agents  of 
the  vendor  to  consider  the  matter  still  open, 
and  to  Impose  new  conditions  on  their  own 
part.  Hlnish  v.  Oliver,  66  Kan.  282,  71  Pac. 
520;  Egger  v.  Nesbitt  122  Mo.  667,  27  S. 
W.  385,  43  Am.  St  Rep.  596.  Upon  the  same 
day  they  wrote  to  Hardesty  insisting  upon  7 
per  cent  as  the  rate  of  interest  asking  to 
whom  the  deed  should  be  made,  and  offering 
to  send  the  papers  to  Charles  E.  Morris,  at 
Anthony.  The  controversy  as  to  the  rate  of 
Interest  was  finally  settled  by  an  agreement 
to  pay  the  full  purchase  price  in  cash.    In 


their  letter  of  the  20tb,  Clendenln  &  Co.  far 
the  first  time  expressed  a  willingness  to  make 
a  deed  to  any  one  other  than  Hardesty  him- 
self. This  letter,  therefore,  marks  the  first 
period  in  the  negotiations,  when  it  can  be 
claimed  that  a  contract  for  a  deed  to  M. 
Hardesty  (the  wife  of  J.  P.  Hardesty)  was 
under  consideration,  and  to  this  letter  was 
added:  "Of  course  you  understand  that  own- 
er expects  you  to  pay  the  rent  agreed  on  for 
the  land  this  year,  and  will  have  to  be  paid 
at  the  same  time  that  you  close  up  the  sale." 
This  was  the  first  time  that  Clendenln  &  Co. 
had  mentioned  this  matter  In  their  corre- 
spondence with  Hardesty,  but  late  as  the  re- 
quirement was  made,  it  was  within  time, 
since  a  final  agreement  had  not  yet  been 
reached. 

On  September  23d,  Hardesty  wrote  to  Clen- 
denln &  Co.  about  the  matter  of  interest,  of- 
fering to  pay  the  full  amount  dojni,  and  con- 
tinuing: "You  can  make  deed  to  M.  Hardes- 
ty, as  instructed  In  former  letter,  and  send 
it  to  the  bank  of  Hazelton,  Kansas,  and  on 
receipt  of  It  will  pay  you  $1100,  with  the 
$100  you  already  have  got,  will  make  the 
$1200.  So  you  see  you  have  all  cash  instead 
of  any  time,  which  will  suit  you  better.  Of 
course,  I  demand  an  abstract  deed  dear  of  all 
incumbrance.  Now  if  this  don't  suit  you  re- 
turn the  check  for  $100.00  and  the  trade  is 
off."  The  requirements  Insisted  upon  in  this 
letter  as  to  sending  the  deed  to  the  Bank  of 
Hazleton  and  furnishing  an  abstract  had  nev- 
er been  agreed  to  by  Clendenln  &  (Jo.,  and  It 
is  too  clear  for  argument  that  whatever  may 
have  been  the  earlier  condition  of  the  nego- 
tiation, at  the  time  this  letter  was  written 
there  was  no  contract  between  the  parties. 
Clendenln  &  Co.  on  September  24th  notified 
Hardesty  that  they  had  aeat  the  deed  to  Mor^ 
ris,  at  Anthony,  togethw  with  the  note  given 
for  the  rent  Morris  was  Instructed  to  de- 
liver the  deed  only  upon  the  payment  of  the- 
note  as  well  as  of  the  purchase  price.  On 
September  26th,  Hardesty  wrote  as  follows: 
"Just  received  a  letter  from  one  Charley 
Morris.  Who  is  this  Morris  and  what  figure 
does  he  cut  In  our  deal,  ordering  me  to  get 
my  money  out  of  the  Bank  of  Hazleton  and 
carry  it  around  over  the  country  and  to  hunt 
him  up  and  take  up  deed?  I  stated  in  my 
letter  to  you  that  your  money  was  In  the 
Bank  of  Hazelton,  to  send  the  deed  there 
and  collect  your  money.  I  haven't  the  time 
to  go  and  hunt  up  other  parties  In  this  deal 
unless  there  is  something  in  it  My  time  is 
worth  money  to  me  at  present  Send  deed  to 
the  Bank  of  Hazelton  and'  I  will  fix  np  the 
matter.  Hoping  to  hear  soon."  Hardesty, 
however,  did  call  upon  Morris,  and  offered  to 
pay  $1,100  for  the  deed,  but  refused  to  pay 
the  note.  He  said  to  Morris  that  he  did  not 
consider  that  there  was  anything  coming  on 
the  note;  that  he  was  entitled  to  the  land 
for  $1,200,  clear  of  all  incumbrances.  On  the 
receipt  of  Hardesty's  letter  of  the  26th,  Clen- 
denln &  Co.  wrote  to  him  that  they  would 
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direct  Morris  to  send  the  papers  to  the  Ha- 
zelton  bank.  But  on  the  next  day  they  wrote 
him  again,  saying  that,  having  heard  from 
Morris  that  he  had  declined  to  pay  the 
amount  demanded  for-  the  note  and  deed,  they 
would  leave  the  papers  at  Anthony,  and  un- 
less they  were  taken  up  by  the  following 
Monday  would  order  their  return.  In  this 
letter  the  matter  of  the  rent  is  discussed  at 
length.  On  October  2d  Hardesty  wrote  that 
be  had  offered  Morris  $1,100  for  the  deed. 
In  this  letter  he  did  not  refer  to  the  note. 
On  the  same  day  Clendenin  &  Co.  wrote  to 
him,  again  refusing  to  send  the  papers  to  the 
Hazelton  bank,  and  giving  him  until  October 
Cth  to  take  them  up  at  Anthony.  On  October 
7th,  Hardosty  wrote  to  Clendenin  &  Co.  as 
follows:  "I  have  Just  been  over  to  the  Bank 
of  Hazelton  and  find  the  deed  Isn't  there  yet 
for  the  Davis  land.  I  received  a  letter  from 
you  advising  me  to  go  to  Hazelton  and  take 
up  those  papers.  I  want  you  to  understand 
that  I  will  not  have  anything  to  do  with 
Morris  In  this  matter.  Now  I  will  give  you 
until  the  15th  of  the  month  to  send  the  deed 
to  the  Bank  of  Hazelton  as  you  agreed  to 
do.  I  had  to  borrow  part  of  the  money  to 
settle  the  Interest  business  and  it  is  an  ex- 
pense to  me  right  along.  If  you  didn't  want 
to  sell  the  land  to  me  for  $1200  clear  of  all 
incumbrance  why  did  you  do  it  Or  if  you 
didn't  intend  to  send  deed  to  Hazelton  at  all, 
why  did  you  say  so.  Now  I  will  refer  you 
to  my  letter  of  Sept  28d.  You  had  a  chance 
then  to  return  ray  check  if  you  didn't  want 
to  sell  the  place  for  $1200.00  which  you  didn't 
do  and  now  you  are  into  It  You  will  find 
$1100  in  the  Bank  of  Hazelton  to  finish  pay- 
ing for  that  land,  any  day  l)etweMi  this  and 
the  15th  of  October."  On  October  8th,  Clen- 
denin &  Co.  sent  Hardesty  a  check  for  $50, 
retaining  tlie  remainder  of  the  $100  be  bad 
paid  them,  claiming  It  upon  the  rent  On  the 
10th,  Hardesty  returned  their  cbeck  and  be- 
gan his  actloa  for  damages. 

It  thus  appears  that  while  at  one  time  the 
correspondence  between  plalntlft  and  this  own- 
er's agents  showed  an  offer  to  buy  and  an 
unconditional  acceptance,  thus  making  a  valid 
contract  plaintiff  himself  repudiated  this 
agreement,  and  insisted  upon  Imposing  addi- 
tional conditions;  that  in  the  course  of  the 
new  negotiations  which  followed,  and  before 
a.  further  agreement  had  been  reachM,  the 
requirement  was  made  in  behalf  of  the  owner 
that  plaintiff  should  pay  the  year's  rent— in 
effect,  that  he  should  take  the  land  subject 
to  the  lease;  that  this  demand  was  never 
afterwards  withdrawn,  and  was  never  acced- 
ed to.  There  was  therefore  no  contract  that 
could  be  enforced  in  this  action,  even  apart 
from  any  question  of  the  authority  of  the 
agents  to  make  It  Plaintiff  waived  what- 
ever rights  he  might  have  asserted  under  the 
terms  of  the  original  agreement,  and  a  subse- 
quent agreement  was  never- reached. 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 


(CS  Kaa.  831> 
IIOFFMEIEB  V.  KANSAS  CITY,  LEAVEN- 
WORTH R.  CO. 

(Supreme  Court  of  Kansas.    March  12,  1904.'' 

INJURY  TO  KMPLOYfi-ASSUMPTION  OF  RISK- 
CONTRIBUTORY  NEGUGENCE. 

1.  A  conductor  on  a  street  car,  struck,  while 
coUecting  fares  from  the  runniDg  board,  by  a 
pole  negligently  erected  by  the  eompauy  near 
the  track,  cannot  be  held  to  have  assumed  the 
danger,  or  to  have  been  negligent  in  not  dis- 
covering it,  unless  It  is  shown  that  he  had 
actual  knowledge  of  it,  or  that  it  was  so  patent 
as  to  exclude  his  ignorance. 

Error  from  District  Court,  Leavenworth 
County;  J.  H.  Gillpatrick,  Judge. 

Action  by  Carl  Hoffmeler  against  the  Kan- 
sas City,  Leavenworth  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

F.  B.  Dawes  and  L.  H.  Wulfekuhler,  for 
plaintiff  in  error.  A.  L.  Berger  (H.  L.  Alden,^ 
of  counsel),  for  defendant  in  error. 


PER  CURIAM.  The  record  in  this  case 
presents  the  proceedings  In  an  action  for  dam- 
ages for  personal  Injuries  claimed  to  have 
been  negligently  Inflicted.  The  decision  de- 
pended upon  the  probative  force  of  facts. 
The  trial  court  dispensed  with  the  service  of 
the  jury,  and  drew  the  definitive  conclusion 
itself. 

The  plaintiff  was  the  conductor  of  an  elec- 
tric street  railway  car.  The  car  was  with- 
out an  aisle  or  other  passageway  lengthwise 
through  it,  and  the  conductor  was  obliged  to 
perform  his  duties  from  a  footboard  running 
the  length  of  the  car  on  its  outsjde.  The 
electric  current  was  conveyed  to  the  car  by 
a  wire  supported  by  p<des  placed  at  the  side 
of  the  track,  and  at  haphazard  distances, 
from  it.  These  poles.  In  the  long  course  of 
a  tortuous  track  zigzagged  from  one  side  of 
it  to  the  other,  and,  through  a  skimped  and 
niggard  plan  of  construction,  some  of  them 
were  so  near  as  to  imperil  the  safety  of  a 
conductor  in  the  performance  of  bis  duties 
in  the  collection  of  fares  from  passengers 
aboard  the  car.  The  plaintiff  was  struck  by 
a  pole  on  a  trestle,  and  when  knocked  from 
the  car  fell  some  25  or  30  feet  before  reach- 
ing the  earth.  Tbis  prodigality  of  the  body 
and  members  of  human  beings  was  clearly 
occasioned  by  the  negligence  of  the  company 
maintaining  the  plant  The  plaintiff,  upon 
entering  the  defendant's  service,  accepted  no 
risk  arising  from  its  negligence.  He  had  a 
right  to  assume  that  the  company  had  not  set 
him  to  toll  In  the  midst  of  danger.  He  had  a 
right  to  assume  the  road  was  built  with  or- 
dinary care  and  consideration  for  the  safety 
of  the  men  who  were  to  operate  it,  ano  tie 
was  not  obliged  to  make  any  Independent  In- 
vestigation for  hazards  resulting  from  the 
disregard  of  such  care.  Without  actual 
knowledge  of  his  peril,  or  a  patency  so  ample 
as  to  exclude  ignorance,  the  plaintiff  assum- 
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ed  no  risk  In  contlnntng  to  work  under  the 
conditions  surroimding  bim. 

Upon  a  demurrer  to  the  plaintiff's  evidence, 
every  propitious  fact  It  fairly  supports  is  ac- 
cepted as  proved,  and  every  favorable  infer- 
ence vrblcb  may  be  fairly  deduced  must  be 
indulged.  So  considered,  tbe  evidence  on  be- 
half of  tbe  plaintiff  is  sucb  tbat  a  Jury  might 
say  he  stood  acquitted  of  any  knowledge  of 
tbe  jeopardy  caused  by  the  particular  pole 
which  felled  him,  and  of  any  culpable  care- 
lessness in  failing  to  observe  it,  and  tbat  bis 
conduct  at  tbe  time  of  his  injury  was  that 
of  a  reasonably  prudent  man.  Other  ele- 
ments essential  to  a  recovery  were  admitted- 
ly established.  Therefore  the  Jury  should 
have  been  permitted  to  weigh  the  testimony, 
and  to  approve  or  condemn  tbe  plaintiff's  con- 
duct as  they  saw  fit. 

The  cases  of  Rush,  Adm'x,  t.  Mo.  Pac.  Rly. 
Co.,  36  Kan,  129,  12  Pac.  582;  A.,  T.  &  S. 
F.  R.  Co.  V.  Schroeder,  47  Kan.  316,  27  Pac. 
9C5;  Clark  v.  Mo.  Paa  Ry.  Co.,  48  Kan. 
G54,  29  Pac.  1138;  and  Hall  t.  Wakefield  & 
Stoneham  Street  Ry.,  178  Mass.  98,  59  N.  B. 
668— relied  upon  by  the  defendant  In  error, 
were  all  decided  upon  the  theory  of  actual 
knowledge  of  his  danger  by  the  employ& 

The  case  of  St  Louis  Cordage  Co.  v.  Miller 
(C.  0.  A.)  120  Fed.  495,  cited  to  the  court 
since  the  oral  argument,  cannot  be  followed. 
It  collates  almost  200  cases,  and  not  one  of 
them  from  this  state.  It  adopts  principles 
In  direct  conflict  with  St  L.,  Ft  S.  &  W.  R. 
Co.  v.  Irwin,  37  Kan.  701,  16  Pac.  140,  1  Am. 
St  Rep.  266;  A.,  T.  &  S.  F.  R.  Co.  v.  Rowan, 
55  Kan.  270,  39  Pac.  1010;  Railway  Co.  v. 
Michaels,  67  Kan.  474,  46  Pac.  938;  Rouse 
V.  Ledbetter,  50  Kan.  348,  43  Pac.  249;  and 
numerous  other  cases  decided  by  this  court 
Besides,  the  distinguished  judges  of  the  Court 
of  Appeals  were  themselves  divided  in  opin- 
ion as  to  whether  or  not  the  case  should  have 
been  submitted  to  the  jury— a  plain  Indication 
tbat  such  was  the  only  proper  course. 

The  case  of  Glenmont  Lumber  Co.  ▼.  Roy 
(C.  C.  A.)  126  Fed.  624,  follows  St  Louis 
Cordage  Co.  v.  Miller  as  an  authority.  Judge 
Thayer  dissented,  as  he  did  in  the  former 
case,  and,  among  other  things,  said:  "At  all 
events.  Juries  should  be  permitted  to  find,  In 
such  cases  as  this,  whether  the  servant,  with 
a  full  knowledge  and  appreciation  of  the  risk, 
agreed  with  his  master  to  assume  It  and  ab- 
solve bim  from  liability.  This  Is  an  Inference 
of  fact,  and  juries  should  be  left  to  determine 
it  It  is  an  Invasion  of  the  province  of  the 
Jury  to  do  otherwise." 

The  legal  principles  Involved  in  this  case 
were  announced  last  month  (January,  1904> 
to  the  case  of  Buoy  v.  Clyde  Milling  Co. 
(Kan.)  75  Pac.  466,  as  they  have  been  time 
and  again  since  the  organization  of  tbe  court, 
and,  as  heretofore  In  such  cases,  the  judg- 
ment of  the  district  coun-  Is  reversed,  and 
the  cause  remanded  for  further  proceedings 
according  to  law. 
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(Supreme  Court  of  Kansas.     March  12,  10044 

BANKS-DEPOSIT  BY  AGENT— APPLICATION  TO 
DEBT. 
1.  A  bank  which  receives  from  an  agent  for 
deposit  in  bis  own  name  the  money  of  his  prin- 
cipal, without  notice  of  the  agency,  is  protect- 
ed, in  applying  it  to  a  past-due  debt  of  the  de- 
positor, to  the  same  extent  as  in  paying  it  oot 
upon  bis  checks,  wheuever  such   application  is 
authorized  by  the  agent,  either  expressly  or  by 
legal  implication,  and  such  authority  ordinarily 
arises  from  the  making  of  a  deposit  without 
other  directions,  where  the  debt  to  wluch  it  ta 
applied  is  an  overdraft 
(Syllabus  by  the  Ck>urt) 

Error  from  District  Court,  bedgwlck  Comi- 
ty; D.  M.  Dale,  Judge. 

Action  by  S.  W.  Kimmel  against  B.  T.  Bean 
and  others.  Judgment  for  defendants,  and 
plaintiff  brings  error.    Afllrmed. 

Adams  &  Adams^  for  plaintiff  In  error. 
Houston  &  Brooks,  for  defendants  in  error. 

MASON,  3.  On  April  20,  1900,  S.  W.  Kim- 
mel, of  Garber,  Okl.,  shipped  to  a  Wlchlto 
commission  firm  known  as  the  "Wichita  live 
Stock  Commission  Company"  a  car  load  at 
hogs,  with  directions  to  sell  and  s^d  him 
the  net  proceeds  by  draft  The  hogs  were 
sold  to  Jacob  Dold  &  Son  on  April  25tli.  and 
the  commission  company  at  once  mailed  to 
Kimmel  their  personal  check  upon  the  K«n<aia 
National  Bank  of  Wichita,  where  they  had 
bad  an  account  for  several  years,  for  ^1,- 
016.10,  being  the  amotmt  for  which  the  sale 
was  made,  less  the  commissioa  and  expenses. 
Dold  &  Son  paid  for  the  hogs,  April  2Vtii, 
with  a  check  made  payable  U>  tbe  order  of 
the  commission  company,  drawn  upon  an- 
other Wichita  bank.  The  company  at  once 
indorsed  tbe  check  and  deposited  It  in  their 
bank,  receiving  credit  upon  tbelr  deposit  ac- 
count, and  It  was  paid  on  the  same  day. 
Kimmel  deposited  the  check  sent  him  by  the 
commission  company  with  bis  local  banker, 
and  it  was  forwarded  for  collection  tlirongfa 
the  ordinary  banking  channels,  reaching 
Wichita  May  1st,  when  it  was  presetted  to 
the  bank  on  which  It  was  drawn,  which  re- 
fused payment  Kimmel  then  sued  tbe  bank 
for  the  amount  of  tbe  check,  alleging  tbat  the 
deposit  of  the  proceeds  of  the  sale  ot  the 
bogs  \^as  made  vrithout  his  authority  and  In 
violation  of  bis  Instructions,  and  tbat  the 
bank  knew  all  the  drcumstances  connected 
with  tbe  transaction.  The  bank  answered, 
denying  knowledge  of  the  relations  of  plain- 
tiff and  the  commission  company,  and  alleg- 
ing that  when  the  Dold  check  was  deposited 
the  company's  account  was  overdrawn  by 
mor«>  than  that  amount,  tbat  the  overdraft 
bad  been  permitted'  upon  an  agreement  tbat 
it  should  forthwith  be  made  good  by  deposits, 
and  that  the  check  wher  deposited  was  ap- 
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piled  to  such  overdraft,  without  notice  of 
plalntifTs  claim.  Plaintiff  replied  with  a  gen- 
eral denial.  Upon  the  trial  the  court  sus- 
tained a  demurrer  to  plaintiff's  evidence,  end 
rendered  Judgment  accordingly,  which  plain- 
tiff now  seelis  to  reverse. 

The  evidence  was  mainly  directed  to  the 
question  of  the  bank's  knowledge  of  the  com- 
mUsion  company's  business.  Substantially 
the  same  facts  were  shown  in  this  regard  as 
In  Martin  v.  Bank,  CG  Kan.  655,  72  Pac.  218, 
which  grew  out  of  a  similar  claim  against  the 
same  bank  made  by  another  sblppter.  Here, 
as  in  that  case,  an  effort  was  made  to  show 
such  intimacy  of  dealing  between  the  bank 
and  the  commission  company  as  to  Justify 
charging  the  former  with  actual  or  construc- 
tive notice  of  plaintiff's  Interest  in  the  check 
deposited  by  the  latter.  In  fact,  however, 
little  more  was  shown  than  that  the  bank 
knew  that  the  company  were  engaged  in  the 
commission  business,  and  that  their  account 
was  sometimes  overdrawn.  The  evidence  on 
this  point,  being  stated  in  some  detail  In  the 
Martin  Case,  will  not  be  further  reviewed. 
Following  the  conclusion  reached  in  that  case, 
we  lK>ld  that  the  bank  must  be  deemed  not 
to  have  had  notice  of  the  relation  of  the  com- 
mission company  to  the  shipper.  Plaintiff 
claims  that  the  record  does  not  show  that  the 
account  of  the  commission  company  was  over- 
drawn to  the  amount  of  the  Dold  check  at 
the  time  it  was  deposited.  The  evidence  in 
this  regard  is  not  as  full  as  might  be  de- 
shred,  but  we  think  that  upon  the  considera- 
tion of  the  entire  testimony  it  sufficiently 
appears  that  such  was  the  fact  Indeed,  it 
is  perhaps  to  be  Inferred  that  the  overdraft 
was  allowed  to  be  created  in  virtue  of  a  state- 
ment by  the  commUsion  company  that  they 
had  funds  ready  to  deposit  against  it,  hav- 
ing reference  to  this  very  check.  The  ques- 
tion incidentally  suggested  in  Martin  v.  Bank, 
supra,  is  therefore  fairly  presented:  Can  a 
bank  be  held  to  account  to  the  owner  of  a 
fund  which  has  been  deposited  by  an  agent 
in  his  own  name  and  applied  upon  the  agent's 
overdraft,  the  bank  having  no  knowledge  of 
the  agency?  The  strongest  case  cited  In  sup- 
port of  the  contention  of  plaintiff  in  error 
for  an  affirmative  answer  to  this  question  Is 
that  of  Cady  v.  South  Omaha  Nat.  Bank,  46 
Neb.  756.  65  N.  W.  906;  Id.,  49  Neb.  125, 
68  N.  W.  358.  The  third  paragraph  of  the 
syllabus  reads:  "F.,  a  commission  merchant, 
deposited  in  bank  money  realized  from  the 
sale  of  live  stock  consigned  to  him  by  C,  his 
account  with  the  bank  being  at  the  time 
largely  overdrawn.  Held,  regardless  of  the 
question  of  notice,  that  the  bank  is  account- 
able to  C,  and  that  it  cannot  apply  the  money 
80  deposited  In  satisfaction  of  F.'s  Indebted- 
ness." Under  the  evidence  in  that  case  aa 
stated  in  the  <^inlon,  it  might  well  have  been 
said  that  the  bant  wai-  chargeable  with  no- 
tice, but  no  account  was  taken  of  this  fact 
as  a  basis  for  the  conclusion  reached.  In  the 
opinion  a  number  of  cases  are  cited,  one  of 


which,  Davis  v.  Panhandle  Nat.  Bank  (Tex. 
Civ.  App.)  29  S.  W.  926.  seems  to  be  en- 
tirely In  point,  holding  tliat,  where  an  agent 
dei)osits  the  money  of  bis  principal  in  bis 
own  name,  the  bank  cannot  hold  it  for  the 
debt  of  the  agent,  although  it  has  no  knowl- 
edge of  the  agency,  unless  it  would  other- 
wise lose  its  claim.  No  authorities  are  cited 
or  arguments  presented  in  support  of  this 
conclusion,  the  oplaion  merely  stating  tliat 
the  court  did  not  see  upon  what  principle  the 
bank  should  be  allowed  to  retain  the  money, 
and  that  it  was  perfectly  manifest  that  It 
had  no  right  to  do>  so.  A  brief  review  of  the 
other  cases  cited  will  show  that  they  do  not 
go  so  far  as  the  Nebraska  decision.  In  Pen- 
nell  V.  Deffell,  4  De  G.,  M.  &  G.  372,  it  was 
held  that  trust  funds  deposited  by  a  trustee 
in  his  own  name,  together  with  money  of  his 
own,  could  be  followed  by  the  beneficiary, 
but  the  controversy  was  between  the  benefi- 
ciary and  the  executors  of  the  trustee,  the 
bank  making  no  claim.  In  Van  Alen  ▼. 
American  Nat.  Bank,  52  N.  Y.  1,  the  bank 
likewise  made  no  claim  to  the  money  in  con- 
troversy, and  it  was  held  that  it  could  be 
required  to  pay  it  to  the  real  owner,  although 
It  was  deposited  in  the  name  of  another,  who 
gave  the  real  owner  a  check  for  it  The 
questions  discussed  were  purely  technical. 
In  Burtnett  v.  First  Nat  Bank  of  Corunua. 
38  Mich.  630,  an  agent  deposited  funds  of  his 
principal  In  his  own  name.  Some  six  months 
later  he  died,  and  the  bank  then  attempted 
to  apply  the  deposit  to  a  debt  of  the  decedent, 
the  character  of  which  is  not  shown  in  the 
reported  decision.  It  was  held  that  this 
could  not  be  done,  the  case  turning  upon  the 
fact  that  the  agent  never  authorized  the 
money  to  be  applied  to  his  debt  In  Third 
Nat  Bank  v.  Stillwater  Gas.  Co.,  36  Minn. 
75,  30  N.  W.  440,  it  was  merely  held  that 
money  obtained  by  a  bank  by  fraud  could 
be  recovered  by  the  real  owner,  although  it 
had  passed  through  several  liands.  In  Peak 
V.  Ellicott  30  Kan.  156,  1  Pac.  499,  46  Am. 
Rep.  90,  the  money  involved  was  not  paid 
to  the  bank  as  a  deposit,  but  for  a  specific 
purpose,  and  as  this  was  not  performed  it 
was  held  that  on  the  Insolvency  of  the  bank 
it  should  go  to  the  owner,  and  not  to  the 
general  creditors.  In  Baker  v.  New  York 
Nat  Ex.  Bank,  100  N.  Y.  31,  2  N.  E.  452, 
53  Am.  Rep.  150,  it  was  held  that  a  bank, 
ha\ing  notice  of  the  trust  character  of  a  fund 
deposited  by  a  firm  in  thehr  own  name,  with 
the  addition  of  the  word  "agents,"  could  not 
apply  it  to  the  debt  of  the  firm.  In  Whitley 
V.  Foy,  59  N.  C.  34,  78  Am.  Dec.  236,  the 
bank  bad  actual  notice  that  money  deposited 
in  the  name  of  one  person  was  owned  by  an- 
other; moreover,  the  controversy  was  be- 
tween the  real  owners  and  the  administrators 
of  the  depositor.  In  Central  Nat  BanI:  v. 
Conn.  Mut.  Life  Ins.  Co.,  104  U.  S.  64.  26 
L.  Kd.  693,  and  Union  Stockyards  Bank  v, 
Gillespie,  137  U.  S.  411,  11  Sup.  Ct.  118.  34 
li.  Ed.  724,  the  facts  were  held  to  give  the 
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tMioks  notice  of  the  trust  character  of  the 
deposits  involved.  First  Nat  Bank  t.  Ham- 
mel,  14  CJola  200,  23  Pac.  986,  8  L.  R.  A. 
788,  20  Am.  St.  Rep.  257,  dted  on  rehearing, 
49  Neb.  12o,  08  N.  W.  358,  was  another  contro- 
versy between  the  beneficial  owner  of  a  trust 
fund  and  the  administrators  of  the  trustee. 
In  Hutchinson  v.  Manhattan  Co.  (Super.  N. 
y.)  29  N.  Y.  Supp.  1103,  a  check  was  deposited 
by  an  agent  for  collection  only,  and  it  was 
held  that  the  bank  could  not  hold  it  for  the 
debt  of  the  agent,  because  this  was  contrary 
to  the  intention  of  all  the  other  parties  in 
interest,  including  the  agent  The  decision, 
moreover,  was  reversed  by  the  Court  of  Ap- 
peals. See  44  N.  E.  775.  In  Clemmer  ▼. 
Drovers'  Nat  Bk.  (111.)  41  N.  E.  728,  the  bank 
knew  of  the  trust  character  of  the  deposit 
These  are  all  the  cases  cited  on  this  branch 
■of  the  case  by  the  Nebraska  court  The  same 
doctrine  is  announced  in  2  Morse  on  Banks 
A  Banking,  {  590,  citing  this  case,  that  of 
Burtnett  v.  First  Nat  Bank,  88  Mich.  630, 
which  has  already  been  commented  upon, 
and  Cook  ▼.  Tullls,  18  Wall.  832,  21  li.  Ed. 
«33,  which  only  declares  the  right  of  the  real 
owner  of  property  to  hold  it  against  the  trus- 
tees In  bankruptcy  of  one  to  whose  care  it 
bad  been  confided. 

Plaintiff  in  error  also  cites  Farmers'  ft 
Merchants'  Bank  ▼.  Farwell,  68  Fed.  083,  7 
<j.  G.  A.  391.  Expressions  are  found  in  the 
opinion  In  that  case  favorable  to  his  conten- 
tion, but  the  decision  turned  largely  upon  the 
fact  that  the  money  sought  to  be  held  by 
the  bank  did  not  reach  it  by  any  act  of  its 
debtor,  or  even  with  his  knowledge,  but  was 
deposited  In  his  name  by  his  attorney  through 
mistake. 

A  conclusion  different  from  that  of  the  Ne- 
braska court  is  reached  in  Smith  v.  Des 
Moines  National  Bank,  107  Iowa,  .620,  78  N. 
W.  238,  -wbei«  the  authorities  bearing  upon 
the  matter  are  collected  and  reviewed.  The 
scope  of  the  opinion  is  indicated  by  a  para- 
graph of  the  syllabus,  reading  as  follows: 
"A  cestui  que  trust  cannot  recover  trust  mon- 
eys which  were  deposited  In  a  bank  by  the 
trustee  In  his  own  name,  and  which,  without 
notice  of  their  trust  character,  the  bank  ap- 
plied to  a  matured  Individual  note  of  the 
trustee,  surrendering  the  note  to  the  latter." 
We  think  this  decision  Is  in  accordance  with 
the  weight  of  authority  and  with  the  better 
reason.  The  facts  there  presented  differed 
In  no  material  respect  from  those  now  under 
-consideration,  except  that  the  depositor  ex- 
pressly agreed  that  the  bank  might  apply  the 
deposit  to  his  debt,  and  the  bank  surrendered 
the  note  which  evidenced  it  Where  a  de- 
positor carries  an  account  with  a  bank  as  a 
part  of  his  usual  business,  continually  draw- 
ing checks  and  making  deposits,  sometimes 
having  a  balance  to  his  credit  and  sometimes 
being  overdrawn,  it  seems  dear  that  the 
mere  act  of  making  a  deposit  is  equivalent 
to  an  agreement  that  it  shall  apply  against 
any  overdraft  that  may  exist  at  the  time,. 


Presumptively  that  would  seem  to  be  the 
very  purpose  of  the  deposit  "It  has  long 
been  settled  that  a  banker  who  has  advanced 
money  to  another  has  a  general  Hen,  on  all 
securities  of  the  latter  which  are  In  his 
hands,  for  the  amount  of  his  general  balance, 
unless  such  securities  were  delivered  to  him 
under  a  particular  agreement  limiting  their 
application."  Wood  v.  Boylston  Nat  Bank, 
129  Mas&  358,  37  Am.  Rep.  366.  "When  a 
depositor  opens  an  account  In  a  bank,  that 
very  act  in  the  absence  of  an  agreement  to 
the  contrary,  authorizes  the  appropriation  of 
his  deposit  balance  to  any  matured  claims  the 
bank  may  hold  against  him,  the  same  as  if 
he  then  executed  an  agreement  in  writing  to 
that  effect"  Meyers  v.  New  York  County 
Nat  Bank  (Sop.)  55  N.  Y.  Supp.  504.  506. 
But  if  the  general  rule  were  otherwise,  the 
circumstances  of  this  case,  already  stated, 
would  amount  to  an  authority  \o  the  bank 
from  its  customer  to  apply  the  deposit  to  the 
overdraft  And  there  seems  no  Just  ground 
for  making  a  distinction,  for  any  purpose 
here  Involved,  between  the  payment  ot  a 
past-due  debt  that  Is  evidenced  by  a  note  and 
the  payment  of  one  that  Is  a  mere  matter  of 
book  account  No  such  distinction  la  made 
where  the  question  relates  to  the  considera- 
tion for  the  transfer  of  n^iotiable  paper. 
Draper  t.  Cowles,  27  Kan.  481;  Mann  ▼. 
Bank,  30  Kan.  422,  1  Pac.  579.  Indeed,  the 
very  principle  of  protection  to  the  innocent 
purchaser  of  commercial  paper  is  Invoked  by 
defendant  In  oror.  The  check  deposited  In 
this  case  was  a  negotiable  instrument  The 
substantial  controversy  is  as  to  Its  ownw- 
ship.  The  bank  acquired  It  from  one  who 
bad  the  apparent  title,  without  notice  of  any 
other  claim.  The  argument  that  these  con- 
siderations are  sufficient  to  sustain  the  de- 
fendant's position  seems  sound.  But  the  busi- 
ness was  conducted  as  a  cash  transaction. 
The  commission  firm  might  have  collected 
the  Dold  check  themselves  and  deposited  the 
cash  in  the  bank,  and  the  question  presented 
would  not  have  been  materially  different 
The  principle  upon  which  transfers  of  nego- 
tiable Instruments  In  payment  of,  and  even 
as  security  for,  existing  debts  are  upheld.  Is 
the  desirability  of  promoting  their  currency. 
Birket  t.  Blward  TKan.)  74  Pac.  1100.  Sure- 
ly no  greater  currency  should  be  gtv»i  to 
notes  and  bills  than  to  actual  money. 

"The  rule  has  been  settled,  by  a  long  line 
of  cases,  that  money  obtained  by  fraud  «»- 
felony  cannot  be  followed  by  the  true  owner 
into  the  hands  of  one  who  has  received  It 
bona  fide  and  for  a  valuable  consideration  In 
due  course  of  business.  *  *  *  It  Is  said 
that  the  case  Is  to  be  governed  by  the  doc- 
trine, established  in  this  state,  that  an  ante- 
cedent debt  Is  not  such  a  consideration  as 
will  cut  off  the  equities  of  third  parties  In 
respect  of  negotiable  securities  obtained  by 
fraud.  But  no  case  has  been  referred  to 
where  this  doctrine  has  been  applied  to  mon- 
ey received  in  good  faith  in  payment  of  • 
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debt  It  is  abacdately  necessary  (or  practical 
business  transactions  tiiat  tlie  payee  of  mon- 
ey in  due  course  of  business  sliall  not  be  put 
upon  inquiry  at  his  peril  as  to  the  title  of  the 
payor.  Money  has  no  earmark.  The  pur- 
chaser of  a  chattel  or  a  chose  in  action  may, 
by  inquiry,  in  most  cases,  ascertain  the  right 
of  the  person  from  whom  he  takes  the  titl& 
But  it  is  generally  impracticable  to  trace  the 
source  from  which  the  possessor  of  money 
has  derived  it  It  would  introduce  great  con- 
fusion into  commercial  dealings  if  the  cred- 
itor who  receives  money  in  payment  of  a 
debt  is  subject  to  the  risk  of  accounting 
therefor  to  a  third  person  who  may  be  able 
to  show  that  the  debtor  obtained  it  from  bim 
by  felony  or  fraud.  The  law  wisely,  from 
considerations  of  public  policy  and  conven- 
ience, and  to  give  security  and  certainty  to 
business  transactions,  adjudges  that  the  pos- 
session of  money  vests  the  title  in  the  holder 
as  to  third  persons  dealing  with  him  and  re- 
ceiving it  in  due  course  of  business,  and  in 
good  faith,  upon  a  valid  consideration.  If 
the  consideration  is  good  as  between  the  par- 
ties. It  is  good  as  to  all  the  world."  Stephens 
V.  Bd.  of  Education,  79  N.  Y.  183,  35  Am. 
Rep.  511. 

"If  a  trustee  or  other  fiduciary  person,  in 
violation  of  his  own  duty,  uses  trust' money 
to  pay  an  antecedent  debt  of  his  own  to  a 
creditor,  who  has  no  notice  of  the  breach  of 
trust,  or  that  the  money  is  subject  to  the 
trust.  In  such  a  manner  that  the  money  is 
received  as  a  general  payment  and  not  as  a 
distinct  and  separate  fund,  then  the  money 
becomes  free  from  the  trust  and  cannot  be 
followed  by  the  beneficiary  into  the  hands  of 
the  creditor,  although,  in  general,  an  ante- 
cedent debt  does  not  constitute  a  valuable 
consideration."    Pomcroy's  Eq.  Jur.  g  1048. 

In  addition  to  the  authorities  cited  In  Smith 
▼.  Des  Moines  National  Bank,  see  Bank  v. 
Bank,  60  Kan.  621,  57  Pac.  510;  Goshen  Na- 
tional Bank  v.  State,  141  N.  Y.  379,  36  N.  E, 
31C;  Holly  v.  Missionary  Society,  180  U.  S. 
284,  21  Sup.  Ct  39,5,  45  L.  Ed.  531;  and  Mey- 
ers V.  New  York  County  Bank,  supra.  The 
syllabus  In  the  last-named  case  reads:  "A 
bank,  having  previous  authority  to  apply  a 
customer's  deposit  to  bis  debt,  can  appropri- 
ate it  to  bis  debt,  though  the  deposit  was,  in 
part  money  of  the  depositor's  ward,  the  bank 
having  no  knowledge  of  the  fact." 

We  think  that  a  bank  which  receives  from 
an  agent  for  deposit  In  his  own  name  the 
money  of  his  principal,  without  notice  of  the 
agency.  Is  protected  in  applying  it  to  a  past- 
due  debt  of  the  depositor,  to  the  same  extent 
as  In  paying  it  out  upon  his  check,  whenever 
such  application  is  authorized  by  the  agent 
either  expressly  or  by  legal  implication,  and 
that  such  authority  ordinarily  arises  from 
the  making  of  a  deposit  upon  an  overdrawn 
account,  when  no  other  directions  are  given. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 
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MILLER  V.  DELAWARE  INS.  CX).  OF 
PHILADELPHIA. 
(Sapreme  Court  of  Oklahoma.    March  4,  1904.) 

INSURANCE— SEVKRABLH  CONTRACT. 

1.  Where  an  insurance  policy  is  issued,  and 
different  classes  of  property  are  insured^  each 
class  being  separated  from  tlie  others,  and  In- 
snred  for  a  specific  amount,  and  there  is  a 
breach  of  the  conditions  of  the  contract  as  to 
one  class  of  the  property  insured,  the  contract 
should  be  considered  not  as  one  entire  in  itself, 
but  as  one  which  is  severable,  and  in  which  the 
separate  amounts  specified  may  be  distin- 
guished, and  a  recovery  tiad  for  one  or  more 
of  them  without  regard  to  the  other,  provided 
the  contract  is  not  affected  by  any  <}uestion  of 
fraud,  act  condemned  by  public  policy,  or  any 
increase  of  the  risk  of  tne  company  on  the 
whole  property  insured  because  of  the  breach. 

(Syllabus  by  the  Court.) 

Error  from  District  Court  Ouster  County; 
before  Justice  C.  F.  IrWin. 

Action  by  S.  H.  Miller,  trustee,  against  the 
Delaware  Insurance  Company  of  Philadel- 
phia. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

R.  N.  McConnell,  W.  H.  Crlley,  and  Sbar- 
tel,  Keaton  &  Wells,  for  plaintiff  In  error. 
Howard  &  Ames,  for  defendant  in  error. 

PANCOAST,  J.  This  action  was  brought 
In  the  court  below  by  tbe  plaintiff  in  error  as 
trustee  of  the  bankrupt  estate  of  one  J.  R. 
Graham.  Tbe  defendant  the  insurance  com- 
pany, wrote  a  policy  of  Insurance  on  the 
property  of  Graham,  insuring  him  in  tbe  sum 
of  $1,725  against  loss  by  fire  for  one  year, 
and  apportioned  the  insurance  as  follows: 
$225  on  his  one-story  building,  $250  on  bis 
store  furniture  and  fixtures,  counters,  shelves, 
etc.,  and  $1,250  on  his  stock  of  general  mer- 
chandise located  In  tbe  building.  Tbe  entire 
property  was  destroyed  by  fire.  It  is  agreed 
that  at  the  time  of  tbe  fire,  the  building  was 
of  the  value  of  $1,200,  furniture  and  fixtures 
$400,  and  the  stock  of  merchandise  $8,500. 
All  conditions  as  to  proof  of  loss  and  other 
matters  are  agreed  upon,  leaving  In  tbe  case 
but  one  proposition  to  be  decided,  which 
arises  out  of  one  of  the  provisions  of  the  pol- 
icy, which  Is  as  follows: 

"(1)  The  assured  will  take  an  itemized  in- 
ventory of  the  stock  hereby  insured  at  least 
once  In  each  calendar  year,  and  unless  sucb 
Inventory  shall  have  been  taken  within 
twelve  (12)  calendar  months  prior  to  the  date 
of  this  policy,  the  same  shall  be  taken  In  de- 
tail within  thirty  days  after  said  date  or  this 
policy  shall  be  null  and  void  from  and  after 
tbe  expiration  of  said  thirty  days,  and  upon 
demand  of  the  assured  within  three  months 
from  the  date  of  this  policy,  the  unearned 
premium  for  the  unexpired  time  of  this  policy 
shall  be  returned. 

"(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a  com- 

1[  1.  See  Insurance,  vol.  28,  Cent.  Dig.  i(  384,  684. 
650,  702. 
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plete  record  of  the  business  transacted,  in- 
cluding all  purchases  as  well  as  shipments  of 
said  stock,  both  for  cash  and  credit,  from  the 
date  of  the  inventory,  provided  for  in  the  first 
section  of  this  clause,  and  during  the  continu- 
ance of  tliis  policy. 

"(3)-  The  assured  will  keep  such  books  and 
inventories  and  also  the  last  preceding  inven- 
tory securely  locked  in  a  fireproof  safe  at 
night  and  at  all  times  when  the  building  men- 
tioned in  this  policy  or  the  portion  thereof 
containing  the  stock  described  therein,  is  not 
actually  open  for  business;'  or  failing  In  this, 
the  assured  will  keep  such  books  and  inven- 
tories at  night  and  at  all  such  times  in  some 
place  not  exposed  to  fire  wfilch  would  Ignite 
or  destroy  the  aforesaid  building;  and  in  case 
of  loss,  the  assured  spedflcally  warrants, 
agrees  and  covenants  to  produce  such  books 
and  inventories  for  the  Inspection  of  this 
company.  In  the  event  of  failure  on  the  part 
of  the  assured  to  keep  and  produce  such 
books  and  Inventories  for  the  inspection  of 
said  company,  this  entire  policy  shall  become 
null  and  void,  and  sucli  failure  shall  consti- 
tute a  perpetual  bar  to  any  recovery  there- 
on." 

It  is  not  contended  here  that  the  stipulation 
contained  in  the  record  upon  which  the  case 
was  tried  shows  a  compliance  with  the  clause 
of  the  policy  Just  set  forth,  and  by  reason  of 
the  failure  of  the  assured  to  comply  with  this 
clause  of  the  policy  it  Is  claimed  on  behalf  of 
the  Insurance  company  that  the  entire  policy 
became  null  and  void,  and  that  no  recovery 
whatever  can  be  had  thereon;  while,  on  the 
other  band,  it  is  conceded  that  notlilng  can 
be  recovered  on  account  of  the  loss  of  the 
stock  of  merchandise,  but  It  is  contended  that 
the  policy  is  severable,  and,  while  no  amount 
can  be  recovered  because  of  the  loss  of  mer- 
chandise, yet  the  plaintiff  in  error  Is  entitled 
to  recover  for  the  loss  of  the  building  and  the 
furniture,  counters,  shelves,  etc.  An  exam- 
ination of  the  authorities  shows  that  courts 
are  to  some  extent  at  variance  upon  this 
proposition,  one  line  holding  that  the  general 
rule,  "Void  in  part,  void  in  toto,"  should  ap- 
ply to  these  cases,  while  another  line  holds 
that  forfeitures  are  not  favored  in  the  law, 
and  will  not  be  enforced  if  any  reasonable  In- 
terpretation can  be  made  which  will  prevent 
them.  The  authorities  applying  this  last  rule 
hold  that  a  policy  Insuring  various  classes  of 
property,  describing  it  separately,  and  spec- 
ifying separate  amounts  on  each  class.  Is 
not  avoided  by  a  breach  of  the  contract  as 
to  any  property  Included  therein  except  that 
covered  by  the  forfeiture  clause,  which  In 
this  case  Is  that  which  was  required  to  be  In- 
ventoried, and  a  record  made  of  the  business 
concerning  which  books  of  account  were  re- 
quired to  be  kept  This  question  is  presented 
for  the  first  time  in  this  court,  and  a  rule 
must  be  laid  down  which  will  probably  be 
followed  hereofter  in  this  ten-ltory.  The 
question  is  therefore  one  of  more  than  ordi- 
nary Importance. 


It  seems  that  this  forfeiture  clause  is  not 
embodied  in  the  main  printed  matter  of  the 
policy,  but  Is  contained  In  wtiat  is  termed 
"the  inventory  and  Iron-safe  clause,"  which 
Is  attached  to  all  policies  covering  stocks  of 
merchandise;  and  when  policies  are  issued 
which  do  not  cover  stocks  of  merchandi^ 
this  "Inventory  and  iron-safe  clanse"  Is  not 
attached.  This  "inventory  and  iron-safe" 
provision  is  intended  to  have  reference  only 
to  such  articles  of  merchandise  as  consti- 
tute stock  in  trade,  and  the  purpose  of  tbe 
clause  is  to  provide  evidence  from  which  to 
determine  what  tbe  actual  loss  sustained  is 
In  case  of  fire.  The  store  fixtures  and  fur- 
niture, as  well  as  the  building,  were  never 
designed  to  be  inventoried  or  covered  by 
the  Inventory  clause.  To  make  an  inventory 
of  the  furniture,  fixtures,  and  building  would 
In  no  way  furnish  any  evidence  of  tbe 
amount  of  the  loss  sustained.  General  mer- 
chandise, however,  is  a  character  of  prop- 
erty wlilch  is  at  all  times  changing.  The 
amount  of  stock  in  trade  on  band  one  day  is 
but  little,  if  any,  evidence  of  wliat  may  be 
on  hand  at  another  time.  Upon  tbe  one 
band,  the  stock  is  being  depleted  by  sales 
made,  while  upon  the  other  it  is  b^jig  re- 
plenished by  purchases.  All  business  men 
know  tbat  the  amount  of  stock  k^t  by  any 
merchant  fluctuates  very  materially,  and  It 
is  but  a  reasonable  business  requirement 
that  proper  inventcoies  be  made  and  proper 
books  of  account  be  kept,  in  order  tliat  in 
case  of  loss  there  may  be  some  satlsfactorf 
evidence  as  to  what  was  the  value  of  tbe 
property  destroyed.  On  the  other  band, 
buildings  and  other  property  which  is  not 
being  depleted  and  restored  as  Is  the  case 
with  merchandise  do  not  require  the  mak- 
ing of  inventories  and  keeping  books  of  ac- 
count. Hence  when  policies  are  issued 
which  do  not  cover  merchandise,  this  'in- 
ventory and  Iron-safe"  clause  is  not  aittach- 
ed,  because  it  would  be  of  no  benefit  what- 
ever to  either  party  to  the  contract  This 
being  so,  and  forfeitures  not  being  favored 
in  the  law,  a  large  majority  of  the  conrts 
have  held  policies  to  be  severable  which 
cover  different  classes  of  prop»ty,  and  in 
which  there  Is  a  distinct  and  separate 
amount  placed  upon  each  separate  class, 
when  the  contract  is  not  affected  by  any 
question  of  fraud,  unlawful  act  condemned 
by  public  policy,  or  Increase  of  tbe  risk,  on 
account  of  the  breach,  on  the  whole  property 
Insured;  and  that  no  recovery  can  be  bad  on 
such  policies,  in  case  of  a  breach,  for  that 
part  of  the  property  covered  by  the  forfeiture 
clause,  but  that  recovery  can  be  liad  for  all 
other  property  covered  by  the  policy.  The  cas- 
es which  uphold  the  rule  last  mentioned  are 
Western  Ins.  Co.  v.  Stoddard  (Ala.)  7  Soutb. 
370;  Manchester  Fire  Ins.  Co.  v.  Felbelman 
(Ala.)  23  South.  759;  Firemen's  Fund  Ins. 
Co.  V.  Barker  (Colo.  App.)  41  Pac.  514;  Com- 
mercial Ins.  Co.  V.  Anna  Spankneble^  52 
III.  53;    Hartford    Fire    Ins.   Co.   t.   John 
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Walsh,  64  111.  164,  5  Am.  Rep.  115;  Phoenix 
Ins.  Co.  V.  Plckel  (Ind.  Sup.)  21  N.  E.  547, 
2  Am.  St.  Rep.  393;  Rogers  \.  Pbccnix  Ins. 
Co.  (Ind.  Sup.)  23  N.  E.  498;  German  Ins. 
Co.  of  Freeport  v.  York  (Kan.)  29  Pac.  58G, 
ao  Am.  St.  Rep.  313;  Continental  Ins.  Co. 
V.  Ward  (Kan.)  31  Pac.  1079;  Kans.  Farm- 
ers' Ins.  Co.  V.  Saindon  (Kan.)  30  Pac.  983; 
Mitchell  T.  Mississippi  Home  Ins.  Co.  (Miss.) 
18  South.  86,  48  Am.  St.  Rep.  535;  Loehner 
et  al.  V.  Home  Ins.  Co.,  17  Mo.  247;  Trabue 
et  al.  V.  Dwelling  House  Ins.  Oo.  (Mo.)  23 
S.  W.  848;  Wright  v.  Fire  Ins.  Ass'n  of 
I>ondon  (Mont)  31  Pac.  87,  19  L.  R.  A.  211; 
State  Ins.  Co.  v.  Schreck  (Neb.)  43  N.  W. 
340,  6  L.  R.  A.  524,  20  Am.  St.  Rep.  696; 
German  Ins.  CJo.  v.  Fairbank  (Neb.)  49  N. 
W.  711,  29  Am.  St  Rep.  459;  Johansen  v. 
Home  Fire  Ins.  Co.  (Neb.)  74  N.  W.  860;. 
Home  Fire  Ins.  Co.  v.  Bernstein  (Neb.)  75 
X.  W.  839;  Merrill  v.  Agricultural  Ins.  Co., 
73  N.  Y.  452;  Coleman  et  al.  v.  New  Or- 
leans Ins.  Co.  (Ohio)  31  N.  E.  279,  16  L.  R. 
A.  174,  34  Am.  St  Rep.  565;  Roberts  et  al. 
V.  Sun  Mutual  Ins.  Co.  (Tex.  Civ.  App.)  35  S. 
W.  955;  Sun  Mutual  Ins.  Co.  v.  Tufts  et  al. 
(Tex.  ar.  App.)  50  8.  W.  181;  Loomls  v. 
Kockford  Ins.  Co.  (Wis.)  45  N.  W.  813,  8  L. 
R.  A.  834,  20  Am.  St  Rep.  90.  The  prin- 
cipal courts  holding  the  contrary  doctrine 
are  those  of  Minnesota  and  Iowa,  while  Ver- 
mont has  also  held  that,  where  the  contract 
Is  affected  by  some  "all-pervadlng  vice,  it  is 
void  in  toto." 

We  think  that  the  rule  should  be  establish- 
ed here  that  where,  by  a  policy,  different 
classes  of  property  are  insured,  and  each 
class  is  separated  from  the  others,  and  in- 
sured for  a  speclfle  amount,  and  there  is  a 
breach  of  the  contract  as  to  one  class  of  the 
property  insured,  the  contract  should  be  con- 
sidered not  as  one  entire  in  Itself,  but  as 
one  which  Is  severable,  and  in  which  the 
separate  amounts  specified  may  be  distin- 
guished, and  a  recovery  had  for  one  or  more 
of  them  without  regard  to  the  other,  provid- 
ed the  contract  is  not  affected  by  any  ques- 
tion of  fraud,  unlawful  act  condemned  by 
public  policy,  or  any  Increase  of  the  risk  to 
the  company  on  the  whole  property  insured, 
because  of  the  breach.  Some  of  the  cases 
cited  above  do  not  arise  out  of  a  condition 
entirely  parallel  with  the  one  under  consider- 
ation, but  the  principle  Is  the  same  in  all. 
In  those  cases  In  which  the  question  of 
fraud,  acts  condemned  by  public  policy,  or 
increase  of  risk  was  Involved,  the  court  dis- 
cusses the  proposition  arising  in  cases  sim- 
ilar to  the  one  here.  This  rule,  we  think,  is 
sound,  just,  and  fair  to  all  parties.  In  this 
case. separate  policies  could  have  been  writ- 
ten covering  the  several  classes  of  property 
insured,  but  for  convenience  sake  different 
classes  of*  property  are  covered  by  the  one 
policy,  and  specific  amounts  placed  thereon. 
When  property  is  listed  and  insured  in  this 
way,  the  contract  should  be  considered  as  to 
each  specific  amount,  as  though  tliat  were 


the  only  amount  contained  In  the  policy.  It 
follows  that  the  trial  court  erred  in  render- 
ing Judgment  in  this  case.  The  judgment 
should  have  been  for  the  plaintiff  In  error 
in  the  sum  of  $475,  being  the  amount  in  the 
policy  (pportioned  to  and  covering  the  build- 
ing, furniture,  fixtures,  counters,  shelves,  / 
etc. 

We  perhaps  ought  not  to  conclude  this 
opinion  without  noticing  more  specifically 
the  contention  of  defendant  in  error  as  to 
the  word  "entire"  contained  in  the  "inven- 
tory and  iron-safe"  clause,  if  for  no  other 
reason  than  for  the  energy  displayed  by 
counsel  in  his  argument  on  this  provision  of 
the  contract.  After  admitting  that  it  would 
be  futile  to  do  otherwise  than  to  admit  that 
by  far  the  greater  number  of  cases  to  be 
found  in  the  books  hold  that  a  contract  of 
Insurance  is  divisible,  counsel's  every  sen- 
tence glistens  with  the  energy  displayed  In 
treating  the  subject  and  he  plainly  shows 
that  he  has  no  patience  at  all  with  the  courts 
which  have  held  against  his  contention  on 
this  subject  Beyond  that  he  says  the  con- 
tract as  contained  in  this  record  has  never 
been  construed,  to  his  knowledge;  that  the 
wording  of  the  contracts  under  consideration 
by  the  courts  in  several  cases  cited  did  not 
contaip  the  language  used  in  this  contract, 
in  this:  that  because  of  the  nse  of  the  clause, 
"This  entire  policy  shall  become  null  and 
void,"  the  contract  is  not  divisible;  and  that 
because  of  this  clause  the  meaning  of  the 
contract  as  a  whole  is  changed  from  those 
considered  by  the  several  courts  referred  to. 
He  argues  that  the  word  "entire"  has  no  lim- 
itation, as  here  used,  and  that  no  qualifica- 
tion can  be  found;  that  all  of  the  words 
which  were  previously  held  to  qualify  had 
been  omitted,  and  that  it  stands  w}thout  lim- 
itation or  qualification,  meaning  the  whole 
and  every  part  of  the  contract;  that  It  was 
framed  expressly  for  the  purpose  of  making 
it  free  from  doubt;  that  it  belongs  to  the 
entire  policy;  that  it  Is  of  recent  origin,  and 
is  attached  to  every  country  risk,  and  Is 
stripped  of  every  word  that  has  previously 
been  held  to  warrant  the  courts  In  holding 
the  contract  divisible.  We  think  that  the 
word  "entire,"  as  here  used,  does  not  war- 
rant a  change  of  construction  in  this  class 
of  contracts  from  that  laid  down  by  the 
courts  referred  to  and  that  which  we  have 
used  here,  and  we  feel  quite  sure  that  this 
clause  is  contained  in  the  policies  In  the 
cases  considered  by  some  of  the  courts,  par- 
ticularly in  Loehner  et  aL  t.  Home  Insur- 
ance Company,  supra.  In  that  case  the  court 
says  a  policy  insuring  separate  amounts  on  a 
building  and  its  contents  Is  not  avoided  as 
to  the  personalty  by  a  forfeiture  of  the  in- 
surance on  the  realty,  caused  by  a  change  in 
the  title  thereto,  though  it  provided  that  the 
entire  policy  be  avoided  by  any  change  In 
the  title  to  the  subject  of  insurance.  If,  as 
is  indicated  by  counsel's  argument  this 
clause  was  placed  In  this  slip  of  paper  for 
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the  purpose  of  avoiding  the  constmctlon 
placed  tipon  those  clauses  used  for  a  similar 
purpose,  and  it  was  calculated  that  this  pe- 
culiarly worded  clause  would  carry  greater 
protection  to  the  insurance  company  than 
was  fair,  just,  and  equitable,  then  the  courts 
,  will  hesitate  to  so  construe  the  language  as 
to  give  an  insurance  company  an  unfair  ad- 
vantage. If  the  building,  stock  of  merchan- 
dise, and  store  fixtures  in  this  case  had  each 
been  covered  by  separate  policies,  two  of 
those  policies  would  not  have  carried  this 
clause,  and  two  of  those  policies  could  have 
been  recovered  upon,  even  though  the  third 
could  not  As  stated  before,  the  purpose  of 
the  clause  evidently  was  to  provide  evidence 
to  show  the  loss  sustained,  and  counsel  is  in 
error  when  he  claims  that  the  purpose  of  the 
clause  was  to  provide  against  fraud.  Fraud 
would  vitiate  the  contract  regardless  of  any 
such  provision,  and  a  proper  protection  to 
the  company  would  not  require  any  such  con- 
dition to  be  inserted  in  the  contract.  So  far 
as  this  record  shows— and  no  doubt  it  is  a 
fact— the  failure  to  make  this  inventory  and 
to  keep  the  books  of  account  as  provided  In 
the  contract  was  an  act  of  negligence  on  the 
part  of  the  assured.  He  was  the  only  per- 
son who  suffered  thereby.  A  failure  to  ob- 
serve that  feature  of  the  contract  in  no  way 
added  to  the  liability  of  the  company  or  its 
risk. 

Having  reached  the  conclusion  herein  stat- 
ed, the  Judgment  of  the  trial  court  must  be 
reversed.  The  trial  court  is  therefore  di- 
rected to  vacate  the  Judgment  rendered,  and 
to  enter  judgment  in  favor  of  the  plaintiff  in 
error  for  the  sum  of  $475  and  costs.  All 
the  Justices  concurring,  except  lUWIN,  J., 
who  tried  the  case  below,  not  sitting,  and 
BUEFORD,  C.  J.,  absent. 


(13  Okl.  624) 

BALDWIN  V.  KEITH. 

(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

RESULTING  TRUST— ACTION  TO  DECLARE— PE- 
TITION —  SUFFICIENCY  —  PUBLIC  LANDS  — 
SECRETARY  OF  INTERIOR— VESTED  RIGHTS- 
INDIAN  ALLOTMENT. 

1.  A  petition  in  an  action  to  declare  a  result- 
ing trust,  which  does  not  allege  and  show  upon 
its  face  that  the  plaintiff  has  a  better  right  to 
the  land  than  the  patentee,  such  as  iu  Inw 
should  have  been  respected  by  the  officers  of  the 
Land  Department,  and,  being  respected,  would 
have  given  him  the  patent,  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

2.  In  an  action  to  declare  a  resulting  trust, 
where  the  plaintiff  claims  the  land  uuder  the 
homestead  laws,  au  essential  avermeut  of  the 
petition,  and  one  without  which  the  petition 
does  not  state  a  cause  of  action,  is  that  the 
plaintiff  has  resided  upon,  cultivated,  and  im- 
proved the  land  for  a  period  of  time  and  to  an 
extent  that  upon  final  proof  he  would  be  enti- 
tled to  a  patent  thereto. 

3.  It  is  not  sufficieut  that  the  patentee  ought 
not  to  have  received  the  patent.  It  must  af- 
firmatively appear,  from  the  allegations  of  the 
petition,  that  the  claimant  was  entitled  thereto, 
and  that,  in  consequence  of  the  erroneous  rul- 
ings of  the  Secretary  of  the  Interior  on  the  facts 
existing,  it  was  denied  him. 


4.  It  is  within  the  power  of  the  Secretaxr  at 

the  Interior  to  deny  au  application  to  make  a 
homestead  entry  made  by  a  person  who  has  no 
equities  in  the  land,  when  such  land  is  covered 
by  an  Indian  allotment,  even  though  such  Indian 
allotment  has  been  erroneously  made,  whrai  the 
equities  iu  favor  of  the  allottee  are  such  that  a 
great  injustice  would  be  done  the  allottee  If 
such  allotment  should  be  canceled  and  set  aside. 

5.  No  vested  right  is  obtained  in  a  piece  of 
government  land  by  reason  of  the  filing  of  a 
contest  against  an  Indian  allotment,  where  soch 
contest  does  not  result  iu  the  cancellation  of 
the  allotment  entry. 

6.  No  vested  riglit  is  obtained  in  a  piece  of 
government  land  by  reason  o£  an  application 
to  make  a  homestead  entry  thereon,  when  sneh 
appUcation  to  enter  is  denied,  and  the  eutir  ia 
never  made. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Canadian  Conn- 
ty;   before  Justice  Clinton  F.  Irwin. 
•    Action  by  John  H.  Baldwin  against  Mary 
Keith.    Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

J.  H.  Everest,  for  plaintiff  In  error. 

PANCOAST,  J.  This  was  an  action  to 
declare  a  resulting  trust,  brought  in  the  dis- 
trict court  of  Canadian  county. 

The  petition  alleges,  among  otber  things;, 
that  the  plaintiff  was  a  citizen  of  the  United 
States,  possessing  all  the  qyallficationa  neces- 
sary to  make  entry  under  the  homestead 
laws;  that  on  April  23,  1892,  the  plaintiff  in 
error  instituted  a  contest,  against  the  defend- 
ant in  error,  at  the  local  laud  office  in  Okla- 
homa City,  Okl.,  alleging  as  a  matter  of  cchi- 
test  that  the  defendant  in  error  was  not  an 
Indian,  but  was  an  American  citizen,  and 
was  not  entitled  to  make  an  allotment  entry 
under  the  provisions  of  section  4  of  the  act 
of  February  8,  1887,  c.  119,  24  Stat.  3«9,  she 
being  the  daughter  of  a  white  citizen  of  the 
United  States;  also,  that  the  tract  of  land 
in  question,  being  the  northeast  quarter  of 
section  11,  township  12  north,  of  range  ti 
west,  of  the  Indian  Meridian,  Canadian  coun- 
ty, was  not  subject  to  entry  aa  an  Indian 
allotment  under  the  act  of  February  8,  1887, 
for  the  reason  that  the  tract  was  a  part  and 
parcel  of  the  tract  purchased  from  the  Sem- 
inole Indians,  and  opened  to  settlement  un- 
der the  provisions  of  the  act  of  March  2, 
18S0,  c.  412.  S  13,  25  Stat  lOQo.  to  Homestead 
settlers.  The  application  for  contest  being 
rejected  by  the  local  office,  an  appeal  was 
taken  to '  the  Commissioner  of  the  (general 
Land  Office,  and  from  there  to  the  Secretary 
of  the  Interior,  the  Secretary,  in  his  decision, 
sustaining  the  local  office,  and  dismissing  the 
contest.  On  the  23d  day  of  February,  1895, 
plaintiff  in  error  made  application  at  the  said 
United  States  Land  Office  to  enter  the  quar- 
ter section  of  land  as  a  homestead,  which 
application  was  rejected  by  the  local  office 
as  being  in  conflict  with  the  Indian  allot- 
ment of  the  defendant  in  error.  An  appeal 
was  taken  from  the  action  of  the  local  office 
to  the  Commissioner  of  the  General  Laud 
OtUce,  and  from  there  to  the  Secretary  of  the 
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Interior;  whose  decision  tliereon  was  adverse 
to  the  plaintiff  in  eiTor,  and  sustained  the 
action  of  the  local  office.  The  application 
was  dismissed.  Upon  the  hearing  of  the  mo- 
tion for  review  before  the  Secretary,  the 
plaintiff  in  error  filed  affidavits  showing  that 
be  had  established  a  residence  upon  the  land 
in  February,  1894,  had  built  a  house,  and 
made  other  improvements,  but  was  removed 
by  the  action  of  the  defendant  in  error. 
Copies  of  the  decision  of  the  Secretary  of  the 
Interior  in  the  contest,  and  application  to  en- 
ter, are  made  part  of  the  petition  by  exhibits. 
The  petition  also  alleges  that  a  patent  was 
issued  to  the  defendant  in  error  In  March, 
1806.  A  demurrer  was  filed  to  this  petition, 
and  sustained  upon  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  plaintiff  elected  to 
stand  upon  his  petition,  and  brings  the  case 
here. 

It  appears  from  the  decision  of  the  Secre- 
tary, attached  to  the  petition,  that  it  was 
held  that  the  defendant  lu  error  Is  a  member 
of  the  Cheyenne  and  Arapahoe  Tribe  of  In- 
dians; that  under  the  provisions  of  section 
4  of  the  treaty  of  October  28,  1867  (15  Stat. 
593),  defendant  In  error  selected  and  was 
allotted  a  tract  of  land  of  320  acres,  which 
land  was  supposed  to  be  within  the  Cheyenne 
and  Arapahoe  Reservation,  and  was  set  apart 
to  her  and  her  family;  that  buildings  were 
placed  thereon,  and  Improvements  made  of  a 
valuable  character;  that  afterwards  it  was 
discovered  that  the  land  was  not  in  the  Chey- 
enne and  Arapahoe  Reservation,  but  was  a 
part  of  the  land  ceded  to  the  United  States 
by  the  Seminole  and  Creek  Indians,  and,  that 
fact  being  called  to  the  attention  of  the  de- 
partment, the  Secretary  of  the  Interior  di- 
rected that  160  acres  of  the  land  occupied  by 
her  should  be  allotted  to  her  under  the  pro- 
visions of  section  4  of  the  act  of  1887;  that 
an  application  was  made  by  the  defendant 
in  error,  and  the  allotment  approved  by  the 
Secretary;  further,  that  by  article  3  of  the 
act  of  March  3,  1891,  c.  543,  26  Stat.  989, 
ceding  to  the  United  States  the  Cheyenne 
and  Arapahoe  Indian  Reservation,  each  mem- 
ber of  that  tribe  of  Indians  over  18  years 
of  age  had  a  right  to  select  100  acres  of  land 
to  be  owned  in  severalty;  that  under  that 
agreement  an  allotment  of  160  acres  was 
made  to  the  defendant  in  error  within  said 
reservation,  and  a  trust  patent  issued  there- 
on. Subsequently,  It  having  been  held  by 
the  department  that  she  and  others  similarly 
situated  could  not  be  allowed  to  hold  two 
allotments,  she  relinquished  her  trust  pat- 
ent, which  action  was  approved  by  the  Secre- 
tary, and  the  trust  patent  canceled  by  his 
order,  with  directions  for  the  Issuance  to 
her  of  a  trust  patent  under  section  4  of  the 
act  of  February  8,  1887,  for  her  first  allot- 
ment of  the  land  inside  of  the  Creek  and 
Seminole  cession,  being  the  land  now  In  con- 
troversy. A  patent  for  this  land  was  issued 
to  her  March  16>  1896.    it  also  appears  from 


the  said  decision  that  the  Secretary  found 
the  facts  In  said  contest  case  and  application 
to  enter  to  be  as  follows:  That  Baldwin, 
the  plaintiff  In  error,  was  a  mere  contestant 
and  applicant  to  enter  the  land;  that  Mrs. 
Keith  was  located  upon  the  land  by  an  In- 
dian agent.  In  pursuance  to  treaty  provisions 
supposed  at  the  time  to  be  applicable  there- 
to; that  she  has  continued  In  the  occupa- 
tion and  cultivation  of  the  land  for  almost 
a  quarter  ot  a  century;  that  she  relinquished 
another  allotment,  to  which. she  was  lawfully 
entitled.  In  order  that  she  might  retain  this 
land;  that  there  were  no  equities  in  Bald- 
win's favor,  but  tliat  there  were  many  In 
Mrs.  Keith's  favor.  Other  statements  are 
contained  In  the  petition,  which  are  deemed 
unnecessary  to  be  set  forth  here.  The  single 
proposition  is  presented,  does  the  petition 
state  facts  sufficient  to  constitute  a  cause 
of  action? 

The  Secretary  decided  the  case  in  favor  of 
the  defendant  In  error  upon  the  equities, 
which  he  found  to  be  In  her  favor,  and  held 
that  the  government  alone  could  question  the 
existing  allotment  and  the  trust  patent  there- 
tofore issued  to  her,  and  that  whatever  su- 
pervisory authority  was  vested  In  the  Sec- 
retary in  the  premises  sliouid  be  xmhesitating- 
ly  exercised  in  behalf  of  the  defendant  in  er- 
ror, and  for  that  reason  the  contest  was  dis- 
missed. His  decision  was  based  upon  the  au- 
thority of  Williams  V.  The  United  States,  138 
U.  S.  514,  11  Sup.  Ct  457,  34  L.  Ed.  1026,  in 
which  case  it  Is  held  by  the  Supreme  Court 
of  the  United  States,  in  an  application  by  a 
state  for  the  selection  of  certain  state  lands, 
that  "it  was  within  the  power  of  the  Sec- 
retary to  deny  the  application  of  the  state 
and  refuse  to  approve  the  selection,  and  to 
hold  the  title  within  the  general  government 
until,  within  the  limits  of  the  existing  law, 
or  by  special  act  of  Congress,  a  party  who^ 
misinformed  and  misunderstanding  its  rights, 
has  placed  large  improvements  on  the  prop- 
erty, shall  be  enabled  to  obtain  title  from  the 
government."  That  "It  is  obvious.  It  is  com- 
mon knowledge,  that,  in  the  administration 
of  such  large  and  varied  interests  as  are  in- 
trusted to  the  Land  Department,  matters  not 
foreseen,  equities  are  anticipated,  and  which 
are  therefore  not  provided  for  by  express 
statute,  may  sometimes  arise,  and  therefore 
that  the  Secretary  of  the  Interior  Is  given 
that  superintending  and  supervising  power 
which  will  enable  him,  in  the  face  of  these 
unexpected  contingencies,  to  do  Justice." 

As  far  as  can  be  gleaned  from  the  record 
before  us  and  the  statement  of  facts  con- 
tained therein,  the  decision  of  the  Secretary 
was  undoubtedly  correct  We  are  not  fa- 
vored with  a  brief  on  behalf  of  the  defend- 
ant in  error,  and  are  therefore  unable  to  de- 
termine what  her  position  was  in  the  court 
below,  and  upon  what  theory  the  demurrer 
was  sustained.  However,  separate  and  apart 
from  the  principle  laid  down  in  Williams  t. 
The  United  States,  supra,  It  iB  quite  obvious 
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tbat  the  plaintiff  in  error  cannot  maintain 
this  action  because  of  one  elementary  prin- 
ciple uuderlylng  all  actions  to  declare  a  re- 
.  suiting  trust.  Tliat  is:  "To  entitle  a  party 
to  relief  against  a  patent  of  the  government 
of  the  United  States,  be  must  show  a  better 
right  to  the  land  than  the  patentee,  such  as 
in  law  should  hare  been  respected  by  the  offi- 
cers of  the  Land  Department,  and,  being  re- 
spected, would  have  given  him  the  patent 
It  is  not  sufficient  to  show  that  the  patentee 
ought  not  to  have  received  the  patent.  It 
must  affirmatively  appear  that  the  claimant 
was  entitled  to  it,  and  that,  in  consequence 
of  the  erroneous  rulings  of  these  officers  on 
the  facts  existing,  it  was  denied  him."  Bo- 
hall  V.  Dllla,  114  D.  S.  47,  5  Sup.  Ct  782,  29 
L.  Ed.  61;  Sparks  v.  Pierce,  115  U.  S.  408,  6 
Sup.  Ct  102,  29  L.  Ed.  428;  Parker  v.  Lynch 
et  al.,  7  Okl.  631,  56  Pac.  1082. 

If  we  were  to  concede  that  the  defendant 
in  error  had  no  right  to  the  patent  to  the 
land  in  controversy,  by  wliat  right  can  the 
plaintiff  in  error  contend  that  he  is  entitled 
to  a  patent  thereto?  In  the  petition  it  is  al- 
leged tttat  he  made  aiH>UcatIon  to  file  a  con- 
test, which  contest  was  not  entertained,  but 
was  rejected.  This  application  to  contest  the 
allotment  entry  of  the  defendant  in  error 
gave  the  plaintiff  In  error  no  vested  right  in 
the  land.  A  contestant  who  secures  a  can- 
cellation of  an  entry  has  a  preference  right 
for  a  certain  number  of  days,  but  this  prefer- 
ence right  is  contingent  upon  the  success  of 
the  contest  Here,  the  contest  was  not  suc- 
cessful. Therefore  the  plaintiff  in  error 
gained  nothing  whatever  by  reason  of  his 
contest  There  being  no  cancellation  of  the 
entry,  he  obtained  no  interest  in  the  land. 

Again,  be  made  application  to  enter  the 
land.  This  application  gave  him  no  vested 
right,  and  particularly  when  the  land  was 
covered  by  an  allotment,  entry.  But  it  is  al- 
leged the  plaintiff  in  error  established  a  resi- 
dence upon  the  land  and  made  improvements 
thereon.  This,  however,  was  at  a  time  when 
the  allotment  entry  of  the  defendant  in  error 
was  in  full  force  and  effect,  and  at  a  time 
when  the  land  was  not  subject  to  another 
entry. 

Further,  there  was  no  showing  made, 
at  the  time  of  filing  the  original  application 
to  enter,  that  the  plaintiff  in  error  was  a  resi- 
dent upon  the  land,  nor  was  tliis  showing 
made  until  after  the  decision  was  rendered 
against  him  by  the  Secretary  of  tlie  Interior, 
and  upon  motion  for  review.  This  showing 
was  by  affidavit  and  under  all  rules,  of 
pleading,  both  in  court  and  the  Department 
of  the  Interior,  a  showing  that  the  plaintiff 
in  error  was  a  resident  upon  the  land,  and 
had  the  Interests  of  a  resident— whatever 
they  may  be— could  not  be  heard  by  the  Sec- 
retary of  the  Interior,  on  appeal,  on  the  mo- 
tion for  review. 

But,  notwithstanding  this,  still  the  plain- 
tiff in  error  cannot  maintain  this  action  upon 
the  theory  that  be  bad  established  a  residence 


upon  the  land,  because  he  bad  not  resided 
thereon  a  sufficient  length  of  time  to  entitle 
him  to  a  patent  therefor,  even  though  the 
defendant  in  error  had  had  no  right  what- 
ever to  the  property.  The  petition  does  not 
contain  an  allegation  that  the  plaintiff  in 
error  resided  upon  the  land  for  any  specific 
time,  other  than  is  shown  by  a  copy  of  the 
affidavit  which  was  filed  before  the  Secretary 
of  the  Interior  on  the  motion  for  review. 
Before  the  plaintiff  in  error  could  acquire  an 
interest  in  this  land  by  residence,  be  must 
have  established  his  residence  at  a  time  when 
it  was  not  covered  by  some  entry  segregat- 
ing it  from  the  public  domain.  At  the  date 
at  which  he  claims  he  established  lUs  res- 
idence the  land  was  covered  by  the  allot- 
ment entry  of  the  defendant  in  error,  and  the 
plaintiff  in  error  could  acquire  no  Interest 
therein.  But  even  w^ere  we  to  look  at  the 
facts  as  shown  by  the  copy  of  the  atKdarlts 
contained  in  the  record,  still  the  record  shows 
that  the  plaintiff  in  error  did  not  reside  upon 
the  land  for  a  period  exceeding  two  years. 
This  would  not  entitle  him  to  a  imtent  from 
the  governinent  He  had  not  resided  there 
a  sufficient  length  of  time  to  enable  him  to 
make  final  proof  under  the  homestead  laws, 
and,  not  being  entitled  to  a  patent  from  the 
government  he  cannot  maintain  this  action 
to  declare  a  resulting  trust 

The  action  of  the  trial  court  in  sustaining 
the  demurrer  to  the  petition  being  correct 
the  Judgment  dismissing  the  action  and  for 
costs  is  affirmed.  All  the  Justices  concur- 
ring, except  IRWIN,  J.,  who  tried  the  case 
I>elow,  not  sitting. 


(U  OU.  <«) 

THWING  T.  WINKLER. 

(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

ATTACHMENT— AFFIDAVIT— FRAUD— ASSIGN- 
MENT OF  DEBT— RIGHTS  OF  ASSIGN  KB. 

1.  A  positive  statement  in  an  affidavit  of  at- 
tachment in  the  language  of  the  statute  that 
the  plaintiff's  debt  was  fraudulently  contracted, 
or  that  he  fraudulently  incurred  the  liability  « 
obligation  for  which  the  suit  has  been  brongbt 
is  sutficieut  under  the  statute,  to  authorize  the 
issuance  of  an  attncliment. 

2.  Fraud  committed  in  the  inception  of  a  debt 
is,  in  its  nature,  personal  between  the  ooutract- 
ing  parties,  and  does  not  follow  an  assignment 
of  the  debt. 

3.  The  right  of  an  assignee  of  a  chose  in  ac- 
tion to  procure  a  writ  of  attachment  exists  only 
against  his  immediate  assignor,  on  the  ground 
that  the  debt  or  obligation  was  fraudulently 
contracted. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher  Oonn- 
ty;  before  Justice  Clinton  P.  Irwin. 

Action  by  F.  H.  Thwing  against  P.  It. 
Winkler.  Judgment  for  defendant  and 
plaintiff  brings  error.    Affirmed. 

E.  H.  Gamble  and  Noffslnger  &  Hlnch,  for 
plaintiff  in  error.  Matthew  John  Kane,  tor 
defendant  in  error. 

V 1.  See  Attachment,  vol.  6,  Cent  Dig.  i  300. 
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HAINER,  J.  This  was  an  action  brought 
toy  F.  H.  Thwlng,  plaintiff  in  error,  against 
F.  L.  WInliler,  to  recover  the  sum  of  $^,250 
on  a  checli.  The  material  averments  in  the 
petition  are  as  follows:  That  on  the  11th 
day  of  June,  1903,  the  defendant,  for  a 
valuable  consideration,  gave  his  check  on 
the  First  National  Bank  of  Kingfisher,  Okl., 
payable  to  the  order  of  J.  T.  Long,  for  the 
«um  of  $4,250.  That  before  said  check  was 
presented  to  the  Fii«t  National  Bank  for 
payment  the  said  J.  T.  Long,  for  a  Taluable 
consideration,  sold,  transferred,  and  deliver- 
ed said  check  to  the  City  National  Bank  of 
Kansas  City,  Mo.  That  on  the  15tb  day  of 
June,  1903,  the  said  City  National  Bank 
presented  said  check  to  the  First  National 
Bank  of  Kingfisher  for  payment  Payment- 
was  refused,  and  the  check  was  protested 
for  nonpayment  at  the  request  of  the  City 
National  Bank.  That  subsequently,  to  wit, 
on  the  18th  day  of  June,  1003,  the  City  Na- 
tional Bank,  for  a  valuable  consideration,  in- 
dorsed, transferred,  and  delivered  said  check 
to  F.  H.  Thwlng.  The  plaintiff,  upon  the 
filing  of  the  petition,  caused  an  attacbmept 
to  be  Issued,  based  npon  the  following 
groimd:  "That  said  defendant  fraudulently 
contracted  the  debt  end  incurred  the  liability 
and  obligation  for  which  the  above-named 
suit  has  been  brought,  and  has  failed  to  pay 
the  price  and  value  of  said  articles  and 
things  delivered,  which,  by  said  contract, 
he  was  bound  to  pay  upon  delivery."  The 
defendant  moved  to  dissolve  the  attachment 
upon  the  following  grounds:  (1)  Because  the 
affidavit  of  attachment  was  insufficient;  (2) 
because  the  affidavit  of  attachment  was  not 
true;  and  (3)  for  the  reason  that  the  facts 
stated  In  the  plaintiff's  petition  show  npon 
their  face  that  the  plaintiff  was  not  entitled, 
under  the  law,  to  an  order  of  attachment  in 
said  cause.  A  bearing  was  had  upon  the 
petition  of  the  plaintiff,  the  affidavit  of  at- 
tachment, and  the  following  stipulation  of 
facta,  to  wit:  "That  this  action  is  brought 
on  a  certain  check;  that  said  check  was 
given  by  the  defendant  to  one  J.  T.  Long 
in  payment  for  a  certain  stock  of  merchan- 
dise; that  said  check,  after  being  so  ac- 
cepted by  the  said  Long  was  assigned  to  the 
City  National  Bank  of  Kansas  City,  Missouri, 
and  by  that  bank  forwarded  to  the  King- 
fisher National  Bank  for  payment,  where  the 
said  check  was  protested,  and  returned  to 
the  City  National  Bank  of  Kansas  City,  Mis- 
souri, after  which  tlie  said  City  National 
Bank  assigned  said  check  to  the  plaintiff,  F. 
H.  Thwlng,  and  F.  H.  Thwing  brought  this 
action  upon  said  check."  The  motion  to 
.dissolve  the  attachment  was  sustained,  from 
which  order  the  plaintiff  appeals. 

But  twa  questions  are  Involved  in  this  ap- 
peal: (1)  Is  the  affida>'lt  of  attachment  suffi- 
cient? And  (2)  is  the  plainUff  entitled,  to 
an  order  of  attachment?  We  think  the  first 
•question  must  be  answered  in  the  affirma- 
tive, and  the  second  In  the  negative.    Sec- 


tion 190  of  our  Civil  Code  (St  1883,  S  4068) 
provides  that  the  plaintiff  in  a  civil  action 
for  the  recovery  of  money  may,  at  or  after 
the  commencement  thereof,  have  an  attoch- 
ment  against  the  property  of  the  defendant 
upon  the  ground,  among  other  things,  that 
the  defendant  "fraudulently  contracted  the 
debt  or  fraudulently  inciured  the  liability  or 
obligation  for  which  suit  is  about  to  be  or 
has  been  brought"  The  affidavit  of  attach- 
ment is  sworn  to  positively,  and  is  in  the  lan- 
guage of  the  statute,  and  hence  is  sufficient 
in  form  to  authorize  the  issuance  of  an  at- 
tachment This  brings  ua  to  the  second 
proposition,  and  which,  in  our  opinion,  is  de- 
cisive of  this  case.  In  our  opinion,  the  plain- 
tiff, upon  the  facts  disclosed  In  the  petition, 
affidavit,  and  the  agreed  statement  of  tacts, 
was  not  entitled  to  an  order  of  attachment 
in  this  case.  The  plaintiff  is  seeking  to  in- 
voke the  aid  of  the  statute  in  collecting  an 
indebtedness  upon  a  check  on  the  ground 
that  fraud  was  coihmitted  by  the  defendant 
in  selling  a  stock  of  merchandise  to  one  J.  T. 
Long,  Conceding  tliat  the  defendant  com- 
mitted a  fraud  upon  J.  T.  Long  in  the  sale  of 
the  stock  of  merchandise  which  is  the  pri- 
mary cause  of  this  controversy,  such  fraud 
would  not  be  available  to  the  plaintiff  In 
this  case  in  his  action  npon  the  check.  The 
plaintiff  in  error  became  the  owner  of  the 
debt  by  purchase,  and  there  Is  no  privity  be- 
tween him  and  the  defendant  Fraud  com- 
mitted in  the  Inception  of  a  debt  is,  in  its 
nature,  personal  between  the  contracting 
parties,  and  does  not  follow  an  assignment 
of  the  debt  The  right  of  an  assignee  of 
a  chose  in  action  to  procure  a  writ  of  at- 
tachment exists  only  against  his  immedi- 
ate assignor,  on  the  ground  that  the  debt 
or  obligation  was  fraudulently  incurred. 
Thwlng  would  have  no  right  to  maintain  an 
action  to  set  aside  the  sale  between  Winkler 
and  Long  on  the  ground  of  fraud.  Nether 
could  the  right  of  action  be  assigned  by  Long 
to  Thwing,  because,  if  fraud  was  committed 
in  the  sale,  it  was  a  wrong  personal  to  Long. 
Cheshire  Provident  Inst  v.  Johnston,  5  Fed. 
Cas.  580,  No.  2,659.  It  follows  that,  if  the 
plaintiff  could  have  no  such  remedy,  he  has 
no  right  to  cause  an  attachment  to  be  issu- 
ed on  the  ground  that  the  debt  was  fraudu- 
lently contracted. 

The  judgment  of  the  court  below  is  af- 
firmed. All  the  Justices  concurring,  except 
IRWIN,  J.,  who  tried  the  case  below,  not 
sitting. 


(13  Okl.  64S) 
THWING  V.  HUMPHREY. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

ATTACHMENT— AFFIDAVIT-FRAUD— ASSIGN- 
MENT OF  DEBT. 

1.  A  positive  statement  in  an  affidavit  of  at- 
tachment in  tiie  language  of  the  statute  that  tl>e 
plaintiff's  debt  was' fraudulently  contracted,  or 

1 1.  8m  Attaclunent,  toL  tk  Cent  Die  |  MX. 
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that  he  fraudulently  Incurred  the  liability  or 
obligation  for  which  suit  has  been  brought,  is 
BuAirient,  under  the  statute,  to  authorize  the 
issuance  of  an  attacliment. 

2.  Fraud  committed  in  the  inception  of  a  debt 
is,  in  its  nature,  personal  between  the  con- 
tracting parties,  and  does  not  follow  an  assign- 
ment of  the  debt. 

3.  The  right  of  an  assignee  of  a  chose  in  ac- 
tion to  procure  a  writ  oil  attachment  exists  only 
against  his  immediate  assignor,  on  the  ground 
that  the  debt  or  obligation  was  fraudulently 
contracted. 

(Syllabus  hy  the  Court.) 

Error  from  District  Court,  Kingfisher 
County ;  before  Justice  Clinton  F.  Irwin. 

Action  by  F.  H.  Thwing  against  Grant 
Humphrey.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

B.  H.  Gamble  and  Noffsinger  &  Hlnch,  for 
plaintiff  in  err<»-.  Matthew  John  Kane,  for 
defendant  in  error. 

HAINBK.  J.  This  Is  an  acOon  brought 
by  F.  H.  Thwing  against  Grant  Humphrey 
to  recover  the  sum  of  |4,2o0  on  a  checlc 
drawn  on  the  First  National  Banit  of  King- 
fisher, and  made  payable  to  the  order  of  J. 
T.  Long.  Prior  to  presentation  for  payment 
the  check  was  sold  and  transferred  by  Long 
to  the  City  National  Bank  of  Kansas  City, 
Mo.,  and  by  said  bank  presented  to  the 
First  National  Bank  of  Kingfisher  for  pay- 
ment. Payment  was  refused,  and  the  check 
was  ordered  protested.  On  the  18th  day 
of  June,  1903,  the  City  National  Bank,  for 
a  valuable  consideration,  sold  and  transferred 
said  check  to  F.  H.  Tbwlng,  the  plaintiff  In 
error,  who  Is  now  the  owner  and  holder  there- 
of. Upon  (the  filing  of  the  petition,  the 
plaintiff  caused  an  attachment  to  be  Issued 
on  the  groimd  that  the  debt  was  fraudulently 
contracted.  A  motion  was  filed  to  dissolve 
the  attachment  on  the  ground  that  the  at- 
tachment afildavlt  was  insufficient,  and  on 
the  ground  that  the  plaintiff's  petition  shows 
upon  its  face  that  he  was  not  entitled  to  an 
order  of  attachment  The  motion  was  sus- 
tained, and  the  plaintiff  appeals  from  the  or- 
der dissolving  the  attachment. 

The  petition,  affidavit  of  attachment,  and 
agreed  statement  of  facts  in  this  case  are 
Identical  with  those  In  the  case  of  F.  H. 
Thwing  T.  F.  L.  Winkler  (cause  No.  1,367) 
76  Pac.  1126,  and  upon  that  authority  the 
Judgment  of  the  court  below  Is  affirmed. 
All  the  Justices  concurring,  except  IRWIN, 
J.,  who  tried  the  case  below,  not  sitting. 


(13  Okl.  557) 


In  re  MILLER. 


(Supreme  Court  of  Oklahoma.    March  3,  1004.) 

BANKRUPTCY— DISMISSAL    OF   PBTITION-AP- 
PBAL  BOND— HEVIEW. 

1.  Where  an  order  is  made  dismissing  an  in- 
Tohintary  petition  in  bankruptcy  without  adju- 
dication, before  an  appeal  to  this  court  can  tie 
perfected  from  such  order  of  dismissal  an  ap- 
rieal  bond  must  be  giveu,  approved,  and  filed  u 
the  trial  court. 


2.  The  record  !n  such  case  in  this  court  should 
recite  the  fact  that  such  bond  was  given,  filed, 
and  approved;  and,  if  it  fails  to  do  so,  the  ap- 
peal will  be  dismissed  on  motion. 

3.  Where  the  record  in  this  court,  in  a  case 
on  appeal,  does  not  show  that  it  contains  ail 
the  evidence  presented  at  the  hearing  below,  it 
presents  no  error,  that  can  be  reviewed  by  this 
court,  arising  upon  a  question  of  evidence. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Caddo  Coimty; 
before  Justice  P.  E.  GUlette. 

In  the  matter  of  B.  F.  Miller,  bankrupt. 
From  an  order  dismissing  the  petition,  peti- 
tioner brings  error.    Affirmed. 

R.  N.  McC\>unelI  and  Chambers  &  Weaver, 
for  plaintiff  In  error.  Shartel,  Keaton  A 
Weils,  for  defendants  In  error. 

PANCOAST,  J.  This  was  an  action  in 
bankruptcy,  commenced  in  the  district  court 
of  Caddo  county,  by  the  Slaydem-KIrbsey 
Woolen  Mills,  of  Waco,  Tex.,  Carroll.  Broagh 
&  Robinson,  and  Elskridge  &  Cheatham,  of 
Oklahoma  City,  on  July  11, 1902,  filing  an  in- 
voluntary petition  in  bankruptcy  against  B. 
F.  Miller,  of  Bridgeport,  Okl.,  asking  that 
Miller  be  declared  a  bankrupt  because  of 
having  committed  certain  acts  of  bankruptcy 
alleged  therein.  At  the  time  j>t  filing  the 
petition,  on  application  a  receiver  was  ap- 
pointed to  take  charge  of  the  bankrupt's 
property.  A  restraining  order  was  also  Is- 
sued In  the  case,  restraining  the  Aiton-Daw- 
son  Mercantile  Company,  and  one  G.  J. 
Tuohy,  their  agent,  from  selling  the  prop- 
erty alleged  to  be  the  property  of  the  bank- 
rupt, and  which  the  Alton-Dawson  Mercan- 
tile Company  held  under  a  chattel  mortgage 
from  B.  F.  Miller.  The  order  directed  the 
receiver  to  take  immediate  charge  of  the  as- 
sets of  Miller,  including  the  mortgaged  prop- 
erty. On  July  14,  1902,  the  Alton-Dawson 
Mercantile  Company  filed  an  application  to 
dissolve  the  restraining  order  and  the  order 
appointing  the  receiver,,  and  praying  that 
such  order  be  set  aside.  In  this  application 
they  made  a  showing  of  their  claim,  and  the 
conditions  under  which  they  held  the  prop- 
erty covered  by  their  mortgage.  A.  hearing 
was  had  upon  said  applicatioii,  and  on  the 
18th  day  of  July,  1902,  the  court  dlss<rived 
the  Injunction,  and  set  aside  the  order  ap- 
pointing the  receiver,  and  ordered  the  prop- 
erty held  by  the  receiver  to  be  returned.  On 
the  23d  of  July,  1902,  the  Alton-Dawson  Met- 
cantile  Ctompany,  claiming  to  be  a  creditor 
of  B.  F.  Miller,  entered  an  appearance  in  tl>e 
action,  and  asked  to  be  heard  in  opposition 
to  the  prayer  of  the  petition,  and  to  be  al- 
lowed to  show  why  the  petition  should  be 
dismissed  without  an  adjudication;  and. 
among  other  reasons  alleged  why  adjudica- 
tion should  not  be  made,  was  that  the  peti- 
tioning creditors  filing  the  petition  did  not  in 
the  Aggregate  have  provable  claims  against 
Miller  in  the  amount  of  $500.    This  applica- 

\  2.  See  Bankruptcy,  voL  (,  .Cent  Die.  i  SH. 
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tlon  was  verifled,  and  was  heard  (mi  August 
8,  1902.  AH  parties  being  present,  after  hear- 
ing the  evidence  and  argument  <rf  the  coun- 
sel, the  court  sustained  the  application,  and 
dismissed  the  petition.  The  petitioners,  feel- 
ing aggrieved,  pray  an  appeal  to  this  court. 
A  motion  has  been  filed  to  dismiss  this  ap- 
peal for  various  reasons,  -which  have  been 
argued  at  length,  some  of  which  are  prob- 
ably well  founded.  To  notice  them  In  de- 
tail, however,  would  require  an  opinion  of 
great  length— far  greater,  we  think,  than  the 
nature  of  the  cas6  warrants.  We  will  there- 
fore pass  some  of  the  propositionB  contended 
for  without  notice,  and  mention  only  those 
which  we  deem  of  most  Importance  and  as 
decisive  of  the  case,  calling  attention  to  one 
only,  which,  as  the  record  stands,  Is  sufficient 
to  warrant  a  dismissal,  but  which  might 
probably  have  been  cured  had  the  appellant 
exerted  as  much  energy  In  bringing  to  this 
court  a  prefer  record,  as  he  has  in  laboi-ing 
to  convince  this  court  that  the  Imperfect 
record  is  sufficient  to  enable  us  to  review 
the  errors  complained  of.  OTbis  question 
arises  upon  the  giving  of  an  appeal  bond, 
which  appellee  claims  has  not  been  given  be- 
cause the  record  does  not  disclose  It.  It  is 
conceded,  and  properly  so,  that,  before  an 
appeal  can  be  allowed  or  perfected  In  a  case 
like  the  one  at  bar,  an  appeal  bond  must  be 
given  and  approved,  the  court  fixing  the 
amount,  and  the  same  filed  and  made  a  part 
of  the  record  In  the  case.  The  bond,  how- 
ever, being  given  In  the  trial  court,  the  rec- 
ord, In  order  to  be  perfect,  should  recite  that 
such  bond  has  been  given,  approved,  and  fil- 
ed. The  record  in  this  case  is  entirely  silent 
upon  this  point,  and  instead  of  the  appellant 
suggesting  a  diminution  of  the  record,  and 
having  the  clerk  certify  to  this  court  the  rec- 
ord showing  the  bond  to  have  been  prop- 
erly given  and  approved,  he  asserts  that  the 
bond  was  given,  and  argues  that  this  court 
should  presume  it  to  have  been  given,  be- 
cause the  court  below  would  not  have  Issued 
a  citation  without  having  first  approved  the 
bond.  It  seems  strange  to  what  extent  coun- 
sel will  labor  to  direct  an  appellate  court 
around  and  over  by  a  circuitous  route  to  ar- 
rive at  a  conclusion  that  should  be  easily 
reached  and  made  certain  with  one  small 
part  of  the  energy  exerted.  The  law  requir- 
ing the  appeal  bond  to  be  taken  In  the  trial 
court,  the  only  way  that  this  court  can  as- 
certain the  fact  that  an  appeal  bond  has  been 
given  Is  by  an  examination  of  the  record  on 
file.  If  the  record  is  silent  on  this  point,  and 
does  not  affirmatively  show  what  Is  required. 
It  Is  imperfect,  and,  unless  the  record  is  per- 
fected by  certifying  the  omitted  parts  to  this 
court,  which  duty  devolves  upon  the  appel- 
lant, the  cause  on  motion  should  be  dismiss- 
ed. However,  If  the  appeal  should  be  dis- 
missed without  having  been  heard  upon  Its 
merits,  possibly  a  new  citation  might  be  had 
and  the  appeal  perfected,  and  for  that  rea- 
son alone  we  pass  this  proposition  without 


further  comment,  to  deal  with  one  including 
more  of  the  merits  of  the  case. 

Upon  the  application  of  the  Alton-Dawson 
Mercantile  Company  to  dismiss  the  petition 
In  bankruptcy  without  adjudication,  the  rec- 
ord shows,  by  the  journal  entry  of  the  court, 
that  evidence  was  Introduced  upon  the  hear- 
ing, and  the  court,  after  hearing  the  evi- 
dence and  arguments  of  counsel,  being  fully 
advised  In  the  premises,  found  that  the  pe- 
tition should  be  and  the  same  was  dismissed, 
for  the  reason  that  the  petition,  together  with 
the  proof  of  claims,  did  not  show  facts  suffi- 
cient to  entitle  the  petitioners  to  an  adjudi- 
cation in  bankruptcy;  In  other  words,  that 
the  petitioners'  claims  did  not,  In  the  aggre- 
gate, amount  to  $500,  unless  there  was  In- 
cluded the  sum  of  $170,  which  the  petitioners 
allege  they  bad  received,  and  which  they  say 
was  an  unlawful  preference  under  the  bank- 
ruptcy law,  and  which  they  offered  to  return 
and  refund.  There  Is  no  statement  In  the 
petition  of  any  fact  that  would  enlighten  the 
court  as  to  the  nature  of  what  Is  termed  the 
"unlawful  preference"  which  Is  offered  to 
be  returned.  The  statement  Is  more  of  a  con- 
clusion than  of  a  fact.  The  petition  shonld 
have  shown  facts  sufficient  to  make  It  ap- 
pear from  a  reading  of  It  that  the  payments 
made  were  of  such  a  character  as  to  con- 
stitute preferences  under  the  law,  and  not 
only  that,  but  of  such  a  character  as  to  con- 
stitute such  a  preference  as,  when  refunded, 
would  allow  the  petitioners  to  participate  In 
the  proceedings  In  bankruptcy,  and,  by  re- 
funding the  preferences,  prove  their  claims 
against  the  estate. 

It  seems  that  the  record  shows  that  with 
this  petition  the  petitioners  filed  proof  of 
their  claims,  but  what  this  proof  of  claims 
shows  is  Impossible  to  be  determine^  by  this 
court,  because  the  record  does  not  contain 
such  proof  of  claims.  They  are  not  Included 
in  the  record.  Ck>unsel  for  appellant  con- 
cede that  the  record  Is  imperfect  In  this  par- 
ticular, and  concede  that  without  the  proof 
of  claims  being  included  In  the  record  there 
Is  nothing  to  show  to  this  court  the  facts  In 
relation  to  the  nature  of  the  preferences 
spoken  of,  but  try  to  avoid  such  defect  by 
hiding  behind  the  claim  that  they  are  not 
responsible  for  it;  that  It  was  the  duty  of 
the  clerk  to  certify  to  this  court  that  part  of 
the  record,  they  having  Included  It  In  their 
praecipe.  Counsel,  however,  are  mistaken, 
for  the  prseclpe  does  not  contain  any  request 
for  the  clerk  to  certify  that  part  of  the  rec- 
ord. The  record  contains  every  paper  in- 
cluded In  the  praecipe.  -This  defect  might 
possibly  also  have  been  a-^oided  If  proper 
steps  had  been  taken  to  perfect  the  record, 
but  no  attempt  whatever  has  been  made  to 
do  80,  notwithstanding  the  attention  of  ap- 
pellant has  been  called  to  the  defect  ever 
since  June  17th,  when  the  appellee's  brief 
was  filed.  As  was  held  In  a  case  recently  de- 
cided by  this  court— In  re  French  and 
Holmes,  75  Pac.  278— a  record  that  does  not 
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show  that  it  contains  all  the  evidence  will 
present  no  error  that  can  be  reviewed  by 
this  court  arising  upon  a  question  of  evi- 
dence. There  is  nothing  in  the  record  liere 
that  will  enable  this  court  to  review  the  ac- 
tion of  the  trial  court  upon  this  proposition. 
From  tlie  journal  entry  it  is  conclusively 
shown  that  the  court  heard  evidence,  but 
what  tliat  evidence  was  we  cannot  deter- 
mine, as  no  part  ot  it  is  included  in  the  rec- 
ord. While  the  reason  that  the  trial  court 
assigned  for  the  dismissal  of  the  petition  was 
that  the  petition,  togetlier  with  the  proof  of 
claims,  did  not  show  facts  sufficient  to  en- 
title the  petitioners  to  an  adjudication,  yet 
there  may  have  been  other  evidence  offered 
by  the  respective  parties,  and,  in  that  event. 
If  the  court  Iiad  based  its  conclusions  upon 
an  erroneous  ground,  yet  if  there  was  other 
evidence  heard  which  would  sustain  the  con- 
clusions reached,  the  judgment  of  dismissal 
should  stand. 

Having  carefully  examined  all  propositions 
contended  for,  and  the  record  presenting  no 
error,  the  Judgment  of  tlie  trial  court  is  af- 
firmed. All  of  the  Justices  concurring,  ex- 
cept GILIiETTK,  J.,  who  tried  the  case  be- 
low, not  sitting. 

(13  Okl.  682) 

BARNES  V.  BENHAM  et  al. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

APPEAL— ERRORS  NOT  ARGUED  ARE  WAIVBI>— 
TRrAL— REFUSAL  TO  HEAR  AROUMBNT— TAK- 
ING CASE  UNDER  ADVISEMENT. 

1.  It  is  not  sufficient  to  simply  suggest  in  a 
brief  that  the  trial  court  committed  error  in  a 
finding  or  Ruling,  but  counsel  must  point  out 
specifically  in  what  such  error  consists.  An  ap- 
pellate court  is  not  required  to  seek  for  errors, 
but  to  pass  upon  those  to  which  its  attention 
is  directed. 

2.  Where  a  case  is  tried  to  the  court,  and  it  is 
satisfied  as  to  the  evidence  aud  the  law  appli- 
cable to  the  matter  iu  issue,  it  is  not  compelled 
to  listen  to  argument  of  counsel. 

3.  When  a  case  is  tried  to  the  court,  without 
a  jury,  it  may,  in  its  discretion,  after  hearing 
all  of  the  evidence,  take  the  matter  under  ad- 
visement until  the  next  term,  at  which  time  it 
may,  in  open  court,  render  judgment. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Kingfisher 
County;  before  Justice  Clinton  F.  Irwin. 

Action  by  Allen  J.  Barnes  against  Allen 
A.  Benham  and  others.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

Bradley  &  Bradley  and  John  T.  Bradley, 
for  plaintiff  in  error.  D.  K.  Cunningham, 
for  defendants   in  error. 

BURWELL,  J.  This  is  an  action  concern- 
ing real  estate.  Judgment  was  for  the  de- 
fendants, and  plaintiff  appeals. 

The  appellant  suggests  that  the  Judgment 
Is  against  the  weight  of  the  evidence;  that 
the  court  erred  In  admitting  certain  affida- 

ir  L  See  Appeal  and  Error,  vol.  Z,  Cent  Dig.  f  S093. 


vits  and  depositions,  and  in  overruling  ob- 
jections of  plaintiff  to  questions  asked    by 
the  defendants,  citing  the  court  to  the  pages 
on  which  the  affidavits  and  depositions  may 
be  found.     It  is  a  rule  of  tliis  court   that 
questions  not  argued  will  be  considered  as 
waived,  and  we  do  not  believe  that  a  mere 
suggestion  that  the  judgment  is  against  tbe 
weight  of  the  evidence  is  an  argument   of 
that  question  within  the  spirit  of  the    rale. 
In  almost  every   case   that  Is  appealed    to 
this  court,  the  petltlcm  in  error  and  the  brl^ 
of  appellant  contain  a  statement  that   tbe 
Judgment  Is  against  the  weight  of  tbe  exi- 
dence;   and   counsel    expect   this   court    to 
carefully  read,  in  many  instances,  hundreds 
of  pages  of  typewritten  evidence,  weigh  It, 
and   determine   this   question   without     any 
other    suggestion    from    them.      Something 
more  is  required.    If  the  evidence  is  insuYB- 
cient,   an  attorney  ought  to  be  able,  in   a 
concise  analysis  thereof,  to  point  out  to  tbe 
court  in  what  respect  it  is  defective  or  In- 
adequate   to    support    the    judgment,     and 
where  this  is  not  done  this  court  will   as- 
sume that  the -verdict  and  Judgment   was 
Justified  under  the  evidence.    And  this  same 
rule  applies  to  the  suggestion  that  it  was  an 
error  to  admit  the  affidavits  and  depositions, 
and  to  overrule  tbe  objections  of  plaintiff  to 
the  introduction  of  certain  evidence.     Tbe 
rulings  of  tbe  court  on  these  matters  may 
have  been  prejudicial  error,  but  we  assume 
that  they  were  not,  as  counsel  have  not  at- 
tempted to  point  out  wherein  the  error  «mi- 
sists.    This  case  was  tried  to  the  court,  with- 
out a  jury.    After  the  evidence  was  all  in, 
court  adjourned,  and  there  was  no   order 
continuing  the  case  for  the  term.    Sach  an 
order  was  not  necessary.    The  adjournment 
of  the  term  by  operation  of  law  continued 
every  case  on  tbe  docket  till  the  next  term. 
Just  as  effectually  as  though  an  order  were 
made  in  each  case. 

Nor  can  we  say  that  it  was  error  to  de- 
cline to  hear  arguments  of  counsel  before 
adjourning  the  term,  or  at  all,  for  that  mat- 
ter. Where  a  case  Is  tried  to  a  court,  and 
after  the  evidence  is  all  in  it  is  fully  sat- 
isfied as  to  the  weight  of  the  evidence  and 
the  law  of  the  case,  It  is  not  compelled  to 
listen  to  arguments;  and  the  appellate  court 
will  inquire,  not  as  to  whether  attorneys 
were  denied  the  privlle^  of  arguing  the 
case,  but  as  to  whether  the  judgment  is  cor- 
rect The  mere  fact  that  the  judgment  was 
not  rendered  until  the  succeeding  term  after 
the  evidence  was  introduced  is  immaterial. 
Tarpennlng  v.  Cannon,  28  Kan.  665.  Of 
course,  as  held  by  some  of  the  cases  cited  by 
appellant,  a  judge  cannot  render  a  judg- 
ment In  vacation  which  the  law  requires  to 
be  rendered  by  the  court  in  term  time;  but 
the  court  may  hear  all  of  the  evidence  at 
one  term  and  take  the  case  for  considera- 
tion until  the  next,  and  if  at  the  next  term 
it  renders  its  judgment  in  open  court  the 
Judgment  will  not  be  void,  nw  will  such 
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continuance,  for  the  purpose  of  deliberation, 
constitute   error. 

Judgment  affirmed,  at  cost  of  appellant 
All  of  the  Justices  concurring,  except  IR- 
WIN, J.,  who  tried  the  case  below,  not  sit- 
ting, and  BURFORD,  a  J.,  absent 


(14  Okl.  3) 

BECICNER  V.  UENQUBNET. 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

NEW  TRUL-MOTION  FOR— NEWLY  DISCOV- 
ERED EVIDENCE. 

1.  Kridence  will  not  be  reviewed  unless  the 
case-made  or  bill  of  exceptions  contains  all  of 
the  evidence  pertaining  to  the  subject  about 
which  it  is  alleged  that  error  has  been  commit- 
ted; and  when  the  certificate  of  the  trial 
judge  contains  a  statement  to  the  eSect  that 
all  of  the  evidence  introduced  upon  the  trial  is 
contained  in  the  case-made,  but  the  record  it- 
self shows  upon  its  face  that  it  is  not,  and  that 
material  depositions  were  omitted  therefrom, 
the  record  is  the  best  evidence,  and  will  pre- 
vail over  such  certificate.  A  new  trial  will  not 
be  granted  on  the  ground  of  newly  discovered 
evidence  unless  the  case-made  or  bill  of  excep- 
tions contains  all  of  the  evidence,  so  that  it  may 
be  determined  as  to  whether  such  evidence  is 
newly  discovered,  or  is  in  fact  merely  cumu- 
lative. 

(Syllabus  by  the  C!ourt.) 

Error  from  District  Onrt,  Blaine  (bounty; 
before  Justice  Beauchamp. 

Action  by  Augustus  Henquenet  against 
William  A.  Beckner.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Lookabaugb  Bros.,  for  appellant  Sey- 
mour Foose,  for  appellee. 

BURWELL,  J.  The  plaintiff  recovered 
Judgment  for  |15  and  costs  against  the  de- 
fendant for  damages  done  by  defendant's 
cattle  to  plaintiff's  crops.  Defendant  ap- 
peals. Although  the  Judge's  certificate  re- 
cites that  fact  the  record  does  not  contain 
all  of  the  evidence.  Hence  It  Is  Impossible 
to  say  that  the  Judgment  Is  not  supported 
by  the  weight  thereof.  Pappe  v.  American 
Fire  Ins.  Co.,  8  Okl.  97,  56  Pac.  860;  Ragalns 
V.  Geiser  Manufacturing  0>.,  10  Okl.  544,  63 
Pac.  687.  Nor  can  we  determine  that  the 
newly  discovered  evidence  was  not  cumula- 
tive, merely. 

The  Judgment  of  the  lower  court  is  affirm- 
ed, at  cost  of  appellant.  All  of  the  Justices 
concurring,  except  BEAUCHA^IP,  J.,  who 
presided  at  the  trial  below,  not  sitting,  and 
BURFORD,  O.  J.,  absent. 


(13  Okl.  648) 

BE:I.CHER  t.  WASSON  et  al. 
(Supreme  Ctourt  of  Oklahoma.    March  4,  1904.) 
APPEALr-TRANSCRlPT-RBVIBW. 
1.  A  transcript  of  the  record  of  the  district 
court  presents  no  question  in  this  court  for  re- 
view of  the  action  of  the  court  for  errors  of 
law  occurring  upon  the  trial  of  the  case. 
(Syllabus  by  the  Court.) 

Error  from  District  Ck>urt,  Grant  County; 
before  Justice  Fancoost 


Action  by  G.  H.  Belcher  against  H.  L  Wes- 
son and  Clayton  Reed.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Mackey  &  Simons,  for  plaintiff  in  error. 
Sam  P.  Ridings  and  H.  I.  Wasson,  for  defend- 
ants in  error. 

HAINER,  J.  This  case  comes  here  on  a 
transcript  of  the  record  of  the  district  court 
duly  certified  by  the  clerk  of  the  court  The 
errora  assigned  in  the  petition  in  error  relate 
solely  to  matters  which  occurred '  upon  the 
trial  of  the  case.  It  appeara  that  after 
the  Jury  was  impaneled  and  sworn  to  try 
the  cause,  the  defendants  moved  to  dismiss 
the  case  for  the  reason  that  there  had  never 
been  a  proper  and  sufficient  affidavit  In  re- 
plevin filed  in  said  cause.  The  court  sus- 
tained the  motion,  to  which  ruling  of  the 
court  the  plaintiff  excepted,  and  asked  leave 
to  ffie  an  amended  replevin  affidavit,  which 
leave  was  granted  upon  the  terms  that  the 
plaintiff  pay  all  costs  that  had  accrued  up  to 
that  time.  To  which  order  requiring  the 
plaintiff  to  pay  the  costs  the  plaintiff  except- 
ed, and  refused  to  comply  therewith.  There- 
upon the  court  upon  motion  of  the  defend- 
ants, discharged  the  Jury  and  dismissed  the 
case.  This  qnestion  cannot  be  reviewed  up- 
on the  record  before  us,  for  the  reason  that 
such  a  motion,  and  the  ratings  of  the  court 
thereon,  without  a  bill  of  exceptions  or  case- 
made,  do  not  constitute  a  part  of  the  record 
proper,  which  can  be  brought  to  this  court 
by  a  transcript  McMechan  v.  Christy,  3 
Okl.  301.  41  Pac.  382;  Black  v.  Kuhn,  6 
Okl.  87,  50  Pac.  80. 

The  Judgment  of  the  court  below  Is  there- 
fore affirmed.  All  the  Justices  concurring, 
except  PANCOAST,  J.,  who  tried  the  case 
below,  not  sitting. 


(IS  Okl.  «S2) 
OLIGSCHLAGER  v.  GRELL, 
(Supreme  Court  of  Oklahoma.    March  4,  1904.) 

APPEAL— DISMISSAL— CASE-MADE— INSUFFI- 
CIENCY. 

1.  Where  a  case-made  is  signed  by  the  trial 
judge,  but  is  not  attested  by  the  clerk  of  the 
court,  and  the  seal  of  the  court  is  not  thereto 
attaclied,  it  is  not  sufficiently  authenticated,  as 
required  by  the  statute,  to  constitute  a  valid 
case-made,  and  the  judgment  of  the  trial  court 
cannot  be  reviewed,  and  the  appeal  will  be  dis- 
missed. Stallard  v.  Kuapp,  60  Pac.  234,  9 
Okl.  591,  followed. 

(Syllabus  by  the  Ck)urt.) 

Errw  from  District  Court  Garfield  Coun- 
ty;  before  Justice  J.  L.  Pancoast. 

Action  between  Peter  Ollgschlager  and 
Herman  Grell.  From  a  Judgment  Ollg- 
schlager brings  error.    Dismissed. 

Chas.  West,  for  plaintiff  In  error.  H.  J. 
Sturgis,  for  defendant  in  error. 

HAINES,  J.  This  case  Is  brought  here 
upon  what  purports  to  be  a  case-made.  The 
record  discloses  the  fact  that  the  certificate 
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Is  signed  by  fbe  trial  Judge,  but  that  It  la 
,not  attested  b7  tbe  clerk  of  tbe  court,  nor  Is 
the  seal  of  tbe  court  attached  thereta 

Section  S66  of  our  Code  (St  1898,  g  4444) 
provides  that:  "The  case,  and  amendments 
shall  be  submitted  to  the  Judge,  who  shall 
settle  and  sign  the  same,  and  cause  it  to  be 
attested  by  the  clerk,  and  tbe  seal  of  the 
court  to  be  thereto  attached.  It  shall  then 
be  filed  with  the  papers  In  the  case."  It 
will  thus  be  seen  that  the  statute  requires 
tbe  Judge  to  sign  the  case-made,  and  also 
cause  it  to  be  attested  by  tbe  clerk,  and  the 
seel  of  the  court  to  be  attached  thereto,  in 
order  to  constitute  a  valid  case-made.  This 
provision  of  our  statute  is  mandatory.  Stal- 
lard  V.  Knapp,  9  Okl.  591,  60  Pac  2S4. 

It  further  appears  that  this  case  was  nev- 
er filed  In  the  district  court,  as  required  by 
tbe  statute. 

It  follows  that,  the  case  not  being  authen- 
ticated, and  not  being  filed  in  the  court  be- 
low, as  required  by  tbe  statute,  it  cannot  be 
reviewed  in  this  court,  and  the  appeal  will 
therefore  be  dismissed.  Ail  the  Justices' 
concurring,  accept  PANCOAST,  J^  who  tried 
the  case  below,  not  sitting. 


IffEMORANDUM  DECISIONS. 


BAKER  T.  SAN  FRANCISCO  GAS  & 
ELECTKIC  CO.  (S.  F.  2,828.)*  (Supreme 
Court  of  California.  Jan.  20,  1904.)  Depart- 
ment 1.  Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  Hunt,  Judge. 
Action  by  Emma  C.  Baker  against  the  San 
Francisco  Oas  &  Electric  Company.  Judgment 
for  defendant  Plaintiff  appeals.  Affirmed.  Van 
Ness  &  Redman,  for  appellant  Bishop,  Wheel- 
er &  Hoefler,'  for  respondent 

PER  CURIAM.  This  Is  a  companion  case 
to  S.  F.  No.  2,828,  of  the  same  title,  in  which 
an  opinion  has  been  filed  (75  Pac.  342);  and 
on  the  authority  of  that  case  the  judgment  here- 
in appealed  from  is  affirmed. 


PEOPLE  V.  MATHEWS  et  al.  (S.  P.  3,471.) 
SAME  V.  BELIiOLI.  (S.  F.  8.473.)  (Supreme 
Court  of  Oalifomia.  Jan.  30,  1904.)  In  Banc. 
Appeals  from  Superior  Ouit,  Santa  Clara 
County;  A.  U  Rhodes,  Judge.  Proceedings  by 
tiie  people  against  one  Matthews  and  others  and 
one  Belloli.  From  judgments  for  defendants,  the 
people  appeal.  Affirmed.  U.  8.  Webb,  Atty. 
Gen.,  and  E.  E.  Cotbran,  for  tbe  People.  John 
E:  Richards  (F.  B.  Brown,  of  counsel),  for  re- 
spondents. 

PER  CURIAM.  The  two  above-entitled  cases 
are  exactly  like  the  case  of  People  v.  Worswick 
(S.  P.  3,472,  this  day  decided)  75  Pac.  662.  ex- 
cept that  different  offices  are  involved;  and  up- 
on the  authority  of  said  case  of  People  v.  Wors- 
wick the  judgment  in  each  of  the  above-entitled 
cases  is  alBrmed. 


In    re    SCOTT'S    ESTATE.      OWENS    r, 
CHAMBERUN  et  al.    (S.  F.  3,621.)    (Supreme 

•Bebearlas  denied  February  U^  U(M. 


Court  of  California.  Dec.  30,  1903.)  Depart- 
ment 2.  Appeal  from  Superior  Court  City  and 
County  of  San  Francisco;  J.  V.  Coffey,  Jndge. 
Petition  by  H.  M.  Owens,  as  guardian,  for  par- 
tial distribution  of  the  estate  of  Angelia  R. 
Scott  deceased.  From  an  order  denying  the 
petition,  petitioner  appeals,  making  Mortimer  S. 
Chaml>erlin  and  Rachael  Johonnott  respcmdents. 
Affirmed.  F.  J.  Hennessy,  for  appellant.  Hough- 
ton &  Houghton,  for  respondents.  Philip  G. 
Galpin,  for  devisees. 

PER  CURIAM.  Tbe  question  presented  by 
this  appeal,  waiving  minor  points  made  by  re- 
spondent as  to  the  sufficiency  of  the  record,  etc., 
is  the  same  as  that  presented  by  tbe  appeal  of 
EuKene  Wormell  (S.  P.  No.  3,600,  this  dny  de- 
cided) 75  Pac.  44;  and  upon  the  authorities  of 
the  last-named  case  the  order  appealed  from  io 
the  case  at  bar  is  affirmed. 


CITY  COUNCIL  OF  CRIPPLE  CREEK  et 
al.  V.  PEOPLE  ex  reL  HANLEY  et  al.  (Court 
of  Appeals  of  Colorado.  Feb.  8,  1901.)  Error 
to  District  Court,  Teller  County.  Mandamos 
by  the  people,  at  tbe  relation  of  James  E.  Han- 
ley  and  another,  against  the  city  council  of  the 
city  of  Cripple  Creek  and  others,  to  compel  de- 
fendants to  restore  each  of  relators  to  the  po- 
sition of  alderman.  B^m  a  judgment  in  favor 
of  relators,  defendants  bring  error.  Reversed. 
Charles  C.  Butler,  James  Owen,  Geo.  H.  Kohn, 
and  Temple  &  Crump,  for  plaintiffs  in  «Tor. 
Frank  J.  Hangs  and  G.  Q.  Richmond  (EL  Gl 
Stimson,  of  counsel),  for  defendants  in  error. 

GUNTER,  J.  This  case  presents  the  same 
question  as  mled  in  City  Council  of  City  of 
Cripple  Creek  et  al..  Plaintiffs  in  Error  t.  Fer- 
guson, Defendant  in  Error  (No.  2,98^  dedded 
at  the  present  term  of  this  court)  75  Pac.  003; 
and  for  the  same  reason  as  justified  the  r«- 
versal  of  tint  case  this  must  be  reversed.  Bo- 
versed. 


CURRIER  T.  CLARK.*  (Court  of  Appeals 
of  Colorado.  Nov.  9,  1908.)  Appeal  from  Weld 
County  Court  Action  by  Horace  G.  Clark 
against  Henry  F.  Currier.  Judgment  for  plain- 
tiff. Defendant  appeals.  Reversed.  Charles 
D.  Todd,  for  appeUant  Esteb  &  Wolff  and  H. 
N.  Haynes,  for  appellee. 

PER  CURIAM.  Decisive  of  this  case  is  tike 
question  ruled  in  Lydia  W.  Currier  and  H.  F. 
Currier  v.  Horace  G.  Clark  (decided  at  the 
present  term)  75  Pac  927.  For  reasons  there 
stated,  judgment  reversed.    Reversed. 


LITCH  T.  PEOPLE  tx  rel.  TOWN  OP 
STERLING.  (Court  of  Appeals  of  Coloradow 
March  14,  19M.)  Appeal  from  Logan  Coonty 
Court  M.  Litch  was  convicted  liefore  a  police 
magistrate  for  violation  of  a  liquor  <»dlnance, 
and  appealed  to  the  county  court  where  he 
was  aKaln  found  guilty,  and  again  aroeala.  Re- 
versed. Allen  &  Webster  and  H.  B.  Mnnaon, 
for  appellant    Geo.  B.  McC<«ley,  for  appellee. 

MAXWELL,  J.  The  facts  in  this  case  are 
stated  in  Litch  v.  People,  75  Pac.  1079.  The 
same  qnestions  are  presented  in  this  case  as  in 
that  and  for  the  reasons  there  given  tha  jndg- 
ment  will  be  reversed.    Reversed. 


LIT(3H  T.  PEOPLE  ex  rd.  TOWN  OP 
STERLING.  (Court  of  Appeals  of  Colorado. 
March  14,  1904.)  Appeal  from  Logan  County 
Court  M.  Litch  was  convicted  befo^  a  police 
magistrate  for  violation  of  a  liquor  ordinance, 
and  appealed  to  the  county  court  where  he  was 
again  found  guilty,  and  again  appeals.    Afflnn* 
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-ed.    Allen  &  Webster  and  H.  E.  Munsoi ,  for 
Appellant.    (leo.  E.  McConley,  for  appellee. 

MAXWKLU  J.  The  facts  in  this  case  will 
be  found  in  the  opinion  rendered  in  M.  Litcb  t. 
Teople  of  the  State  of  Colorado,  etc.,  75  Pac. 
1083.  The  questions  presented  for  determination 
are  the  same  as  in  that  case,  and  for  the  rea- 
sons there  given  the  jndgmeut  of  the  county 
-court  will  be  affirmed.    Affirmed, 


ISABEIXA  GOLD  MIN.  00.  t.  GLENN  et 
-al.  (Supreme  Court  of  Colorado.  March  7, 
190i.)  Appeal  from  District  Court,  El  Paso 
-County;  Wm.  P.  Seeds,  Judge.  Action  between 
the  Isabella  -Gold  Mining  Company  and  Lee 
Glenn  and  others.  From  a  judgment  in  farpr 
of  the  latter,  the  former  appeals.  On  motion 
to  dismiss  appeal.  Denied.  Hall,  Babbitt  & 
Thayer  and  John  K.  Vanatta,  for  appellant. 
•C.  W.  Franklin,  for  appellees. 

PER  CUUIAM.  The  motion  to  dismiss  the 
appeal  in  this  case  is  based  upon  the  groiud  of 
the  insufficiency  of  the  abstract  of  record  filed 
by  appellant.  The  same  question  has  been  con- 
sidered in  the  case  of  Venner  v.  Denver  Union 
Water  Company  (No.  4,742)  75  Pac.  927;  and 
for  the  reasons  stated  in  the  opinion  denying  a 
similar  motion  in  that  case  the  motion  in  this 
ia  overruled.    Motion  overruled. 


ATCHISON,  T.  &  S.  F.  R.  CO.  v.  OSBORN. 
^Supreme  Court  of  Kansas.  March  12,  19(M.) 
Error  from  District  Court,  Harper  County;  P. 
B.  Gillett,  Judge.  Action  by  M.  H.  Osbom 
against  the  Atchison,  Topeka  &  Santa  F6  Rail- 
road Company.  Judgment  for  plaintiff.  De- 
fendant brings  error.  Affirmed.  A.  A.  Hurd 
and  O.  J.  Wood,  for  plaintiff  in  error.  I.  P. 
Campbell  &  Son  and  S.  S.  Sisson,  for  defendant 
in  error. 

PER  CURIAM.  The  cases  cited  by  plaintiff 
in  error  on  misconduct  of  counsel  in  addressing 
the  jnry  are  not  in  point.  In  all  of  them  mat- 
ters not  in  evidence  were  stated.  In  this  case 
the  deposition  from  which  Mr.  Campbell  read 
in  bis  argument  was  before  the  jury  in  its  en- 
tirety. The  controversy  which  arose  when  Mr. 
Campbell  was  reading  a  part  of  Morgan's  an- 
swer, with  the  demand  that  be  read  all  of  it, 
mnst  have  refreshed  the  reeollectton  of  the  jury 
as  to  the  part  omitted,  which  they  had  already 
heard.  The  failure  to  properly  burn  fire  guards 
was  not  found  to  be  the  sole  ground  of  negli- 
gence of  the  railroad  company,  so  that  the  ori- 
gin of  the  fire  beyond  the  right  of  way  would 
not  exempt  the  company  from  liability.  Other 
acts  of  negligence  than  a  failure  to  burn  fire 
guards  were  alleged  in  the  petition,  and  such 
•other  negligent  acts  were  necessarily  found 
against  the  company  in  the  general  verdict.  Rail- 
road Co.  V.  Ghace,  64  Kan.  380,  67  Pac.  853. 
This  case  has  been  pending  since  1891.  It  has 
been  twice  in  this  court.  58  Kan.  768,  51  Pac. 
286;  64  Kan.  187,  07  Pac.  547,  91  Am.  St 
Rep.  189.  The  judgment  of  the  court  below 
will  be  affirmed. 


BECKHAM  T,  BURRTON  STATE  BANK. 
{Supreme  Court  of  Kansas.  March  12,  1904.) 
Error  from  District  Court,  Reno  County.  Ac- 
tion by  W.  K.  Beckham  against  the  Burrton 
State  Bank.  Judgment  for  defendant.  Plain- 
tiff brings  error.  Affirmed.  Carr  W.  Taylor 
and  J.  U.  Brown,  for  plaintiff  in  error.  Geo. 
A.  Vandeveer  and  F.  L.  Martin,  for  defendant 
in  error. 

PER  CURIAM.  Plaintiff's  action  was  one  to 
recover  damages  for  the  publication  of  an  al- 
leged libel.  The  libelous  matter  was  contained 
in  a  letter  written  by  the  defendant's  cashier, 
which  closed  with  the  following  sentence:  "I 
hope  you  will  give  this  matter  due  consideration, 
«nd  trust  that  you  will  treat  it  as  strictly  con- 


fidential.'  The  action  was  begun-  more  than 
one  year  after  the  writing  of  the  letter,  and  is 
barred  unless  saved  by  the  allegation  which 
the  petition  contained,  that  its  publicat..>n  was 
not  discovered,  b^  reason  of  fraudulent  conceal- 
ment, until  within  one  year  prior  to  the  com- 
mencement of  the  action.  Admitting  that  the 
matter  contained  in  the  letter  was  libelous,  and 
admitting  that  the  sentence  quoted  above 
amounts  to  a  fraudulent  concealment,  upon  nei- 
ther of  which  we  express  an  opinion,  the  ques- 
tion falls  within  the  principle  discussed  and 
decided  by  this  court  in  the  case  of  A.,  T.  & 
S.  F.  By.  Co.  v.  Atchison  Grain  Co.,  75  Pac. 
1051,  and  will  be  governed  by  the  ruling  in  that 
case.  It  follows  that  the  judgment  of  the  dis- 
trict court  in  sustaining  the  demurrer  of  the 
defendants  to  the  petition,  and  rendering  judg- 
ment against  the  plaintiff  for  costs,  is  correct, 
and  must  be  affirmed. 


CITY  OF  LEAVENWORTH  t.  ASHBY  et 
al.  (Supreme  Court  of  Kansas.  Feb.  6,  1904.) 
Error  from  District  Court,  Leavenworth  Oun- 
ty;  J.  H.  Gillpatrick,  Judge.  Action  by  R. 
Asbby  and  others  against  the  city  of  Leaven- 
worth. Judgment  for  plaintiffs.  DefeMant 
brings  error.  Affirmed.  F.  P.  Fitzwilliam,  for 
plaintiff  in  error.  Wm.  Dill,  for  defendants  in 
error. 

PER  CURIAM.  The  damage  sustained  by 
the  defendants  in  error  did  not  result  from  a 
defective  planning  of  the  improvement  in  the 
street,  but  was  occasioned  by  the  negligent  acts 
of  the  agents  of  the  city  in  carrying  out  the 
plan.  The  case  was  tried  in  the  court  below 
on  this  theory,  and  the  judgment  is  amply  sup- 
ported by  the  evidence.  The  judgment  of  the 
court  below  will  be  affirmed. 


KOEPP  T.  CONSOLIDATED  ELECTRIC 
LIGHT  &  POWER  CO.  (Supreme  Court  of 
Kansas.  March  12,  1904.)  Error  from  Coturt 
of  Common  Pleas,  Wyandotte  County;  Wil- 
liam G;  Holt,  .Judge.  Action  by  William  F. 
Koepp  against  the  Consolidated  Electric  Light 
&  Power  Company.  Judgment  for  defendant. 
Plaintiff  brings  error.  Affirmed.  John  A.  Hale 
and  Bird  &  Pope,  for  plaintiff  in  error.  Hark- 
less,  Crysler  &  Histed  and  A.  L.  Berger,  for 
defendant  in  error. 

PER  (MIRIAM.  In  64  Knn.  735,  68  Pac. 
608,  this  case  was  decided  adversely  to  plain- 
tiff in  error.  A  judgment  in  his  favor  was  re- 
versed, and  a  new  trial  granted,  for  the  rea- 
son that  the  negligence  alleged  and  proved  was 
not  the  proximate  cause  of  the  injury.  After 
the  ease  was  remanded,  plaintiff  below  filed  a 
third  amended  petition.  His  counsel  says  in 
his  brief:  "The  third  amended  petition  of  the 
plaintiff  merely  enlarged  the  cause  of  action  al- 
ready stated  in  the  second  amended  petition  by 
inserting  other  allegations  material  to  the  case. 
•  •  •  The  cause  of  action  in  both  petitions 
is  the  same."  Counsel  further  states  that  the 
third  amended  petition  "gives  a  new  version 
of  an  old  story."  A  general  demurrer  was  sus- 
tained to  this  pleading,  of  which  plaintiff  below 
complains.  The  proceeding  in  error  impresses 
us  as  an  attempt  to  obtain  a  rehearing  in  the 
original  case.  Counsel  for  plaintiff  m  error 
says:  "The  third  amended  petition,  like  the 
second,  merely  charged  common  negligence,  and 
the  negligence  in  both  cases  was  charged  to  be 
the  crossing  of  uninsulated  electric  light  wires 
-with  uninsulated  telephone  wires  of  Radford." 
The  judgment  of  the  court  below  will  be  affirm- 
ed. 


MANXEY  T.  OSBORNE  et  al.  (two  cases). 
(Supreme  Court  of  Kansas.  Feb.  6,  1904.) 
Errors  from  District  Court,  Atchison  C!ouuty; 
W.  T.  Bland,  Judge.    Actions  by  Ada  M.  Os- 
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borne  and  others  agaiust  Ileuben  M.  Manley, 
executor.  Judgments  for  plaintiffs.  Defend- 
ant brines  error.  Reversed.  L.  F.  Bird,  for 
plaintiff  in  error.  Jaclison  &  Jaclcson,  for  de- 
fendants in  error. 

PEjR  CUKIAM.  These  are  companion  cases 
to  Manler  v.  Mayer  (just  decided)  75  Pac.  550, 
involving  the  same  questions.  For  the  reasons 
given  in  the  opiuion  filed  in  that  case,  the  same 
order  is  made  in  each  of  these 


MANT^Y  v.  PARK.  (Supreme  Court  of 
Kansas.  Feb.  6,  1901.)  Error  from  District 
Court,  Atchison  Ounty;  W.  T.  Bland,  Judge. 
Action  by  Anna  O.  Park  against  Reuben  M. 
Manley,  executor.  Judgmeut  for  plaintiff. 
Defendant  brings  error.  Reversed.  L.  F. 
Bird,  for  plaintiff  in  error.  Jackson  &  Jackson, 
for  defendant  in  error. 

PER  CURIAM.  This  case  is  in  all  respecU 
similar  to  that  of  Manley  t.  Park  (just  decid- 
ed) 75  Pac.  557,  and  will  be  disposed  of  in 
the  same  maimer. 


PACIFIC  EXP.  CO.  V.  OTATB  ex  rel. 
(^UNTY  ATTORNEY  OF  GRAHAM  COUN- 
TY. (Supreme  Court  of  Kansas.  Feb.  6,  1904.) 
Error  from  District  Court,  Graham  County; 
Chas  W.  Smith,  Judge.  Action  by  the  state, 
on  the  relation  of  the  county  attorney  of  Gra- 
ham county,  against  the  Pacific  Express  Com- 
pany. Judgment  for  relator,  and  defendant 
brings  error.  Reversed.  Loomis,  Blair  & 
Scandrett,  for  plaintiff  in  error.  A.  L.  Wil- 
liams, N.  H.  Loomis,  R.  W.  Blair,  and  H.  J. 
Harwi,  for  defendant  In  error. 

PER  (7URIAM.  The  judgment  in  this  case 
is  reversed,  on  the  authority  of  State  v.  Estep, 
m  Kan.  416,  71  Pac.  $57. 


STATE  V.  HEITMAN.  (Supreme  Court  of 
Kansas.  Feb.  6,  1904.)  Appeal  from  District 
Court,  Shawnee  County;  Z.  T.  Hazen,  Judge. 
Charles  Heitman  was  convicted  of  violating  the 
liquor  law,  and  appeals.  Affirmed.  C.  A.  Ma- 
gaw,  for  appellant  C.  C.  Coleman,  Atty.  Gen., 
W.  I.  Jamison,  and  J.  R.  McNary,  for  the 
State. 

PER  CURIAM.  This  is  an  appeal  from  a 
conviction  for  a  violation  of  the  prohibitory 
liqnor  law.  We  have  given  attention  to  the 
points  of  error  raised  by  counsel  for  the  appel- 
lant, and  find  in  them  nothing  requiring  a  re- 
versal of  the  judgment.  The  judgment  of  the 
court  below  will  be  atUrmed. 


STATE  V.  TROSPER.  (Supreme  Court  of 
Kansas,  Feb.  6,  1904.)  Appeal  from  District 
Court,  Graham  County;  Chas.  W.  Smith, 
Judge.  John  D.  Trosper  was  convicted  of  vio- 
lating the  liquor  law,  and  appeals.  Affirmed. 
George  W.  Jones,  for  appellant.  C.  O.  Cole- 
man, Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  appellant  appeals  from 
a  conviction  of  selling  intoxicating  liquors  and 
maintaining  a  nuisance.  Errors  are  predicate 
ed  on  the  giving  of  certain  instructions,  re- 
fusing to  give  others  requested  by  appellant, 
and  in  overruling  appellant's  application  for  a 
continuance  of  the  trial.  The  instructions  giv- 
en are  not  subject  to  the  criticism  made,  and 
fairly  state  the  law.  Those  refused,  which  con- 
tain a  correct  statement  of  the  law,  were  sub- 
stantially embodied  in  the  instructions  given  by 
the  court.  There  was  no  prejudice  resulting 
to  the  appellant  by  reason  of  the  court  refusing 
to  grant  a  continuance,  even  if  the  application 
be  considered  sufficient.  An  examination  of  the 
record  discloses  no  prejudicial  error  in  the  pro- 
ceedings, as  against  the  appellant.  The  judg- 
ment of  the  court  below  is  affirmed. 


WARNER,  Sheriff,  y.  OVERTON.  (Su- 
preme Court  of  Kansas.  Feb.  6,  1904.)  Error 
from  District"  Court,  Hamilton  Ci)unty;  Wm. 
Easton  Hutchisoni,  Judse.  Action  by  Earlie 
Overton  aeainst  J.  A.  Warner,  sjieriffi.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed.  Whitcomb  &  Hamilton,  Hoskinson 
&  lloskinson,  and  U.  T.  Tapscott,  for  plaintiff 
in  error.  Geo.  Getty  and  Geo.  J.  Downer,  for 
defendant  in  error. 

PER  CURIAM.  No  error  was  committed  in 
refusing  the  change  of  venue.  There  was  little 
in  the  testimony  tending  to  prove  local  prej- 
udice, or  that  a  fair  and  impartial  trial  conld 
not  be  had  in  Hamilton  county.  At  least,  it 
cannot  be  said  that  the  court  abused  its  discre- 
tion in  denying  the  application.  There  is  suffi- 
cient proof  of  the  ownership  of  the  cattle  by 
Earlie  Overton  to  sustain  the  findings  and  judg- 
ment. There  was  no  such  confusion  of  theo- 
ries in  the  case  as  will  give  any  good  reaaon 
for  complaint,  nor  do  we  find  anything  n»a- 
terial  in  the  objections  to  rulings  on  testimony. 
The  case  was  fairly  submitted  on  the  instruc- 
tions, and  the  judgment  will  be  affirmed. 

MASON,  J.,  having  been  of  counsel,  did  not 
sit. 


LAMM  et  al.  v.  PARROT  SILVER  &  COP- 
PER CO.  et  al.  (Supreme  Court  of  MonUna. 
Feb.  1,  1904.)  Appeal  from  District  Court,  SU- 
ver  Bow  County;  Wm.  Clancy,  Judge.  Action 
by  Daniel  Lamm  and  another  against  the  Par- 
rot Silver  &  Cojjper  Company  and  others.  From 
an  order  granting  a  temporary  injunction,  cer- 
tain defendants  appeal.  Reversed.  A.  J. 
Shores,  Forbis  &  Evans,  W.  W.  Dixon.  C.  F. 
Kelley.  and  D.  Gay  Stivers,  for  appellants. 
John  .7.  McHatton,  for  respondents. 

BRANTLY,  C.  J.  Appeal  by  defendants  Par- 
rot Silver  &  Copper  Company,  a  Montana  cor- 
poration, and  H.  A.  Gallwey,  its  general  man- 
ager, from  an  order  of  the  district  court  of  Sil- 
ver Bow  county  granting  a  temporary  injunc- 
tion to  restrain  said  corporation  and  its  officers 
and  directors  from  permitting  the  Amalgamated 
Copper  Company  to  vote  certain  shares  of  stock 
owned  by  it  ib  the  said  Montana  corporation; 
also  to  restrain  the  defendants  from  paying  to 
the  Amalgamated  Company  any  dividends  on 
its  shares,  and  from  transferring  any  of  those 
shares  upon  the  books  of  the  corporation.  This 
cause  was  submitted  at  the  same  time  and  up- 
on the  same  facts  as  was  the  cause  entitled 
MacGinniss  v.  B.  &  M.  C.  C.  &  S.  M.  Co.  et  aL 
(this  day  decided)  75  Pac.  89.  Plaintiffs  sue  as 
minority  shareholders  in  the  Parrot  Silver  & 
Copper  Company.  The  questions  involved  and 
the  relief  sought  are  substantially  the  same  as 
in  the  other  case.  The  decision  m  that  case  is 
therefore  conclusive  of  this,  and  for  the  rea- 
sons stated  in  the  opinion  therein  the  order  ap- 
pealed from  is  reversed,  and  the  cause  is  re- 
manded.   Reversed  and  remanded. 

MIIjBURN  and  HOLLOWAY,  JJ.,  concur. 


LANE  T.  HUMPHREYS.  (Supreme  Court 
of  Montana.  Feb.  12,  1904.)  Appeal  from  IMs- 
trict  Court,  Rosebud  County;  C.  H.  Loud. 
Judge.  Action  by  Clarence  R.  Lane  against 
N.  J.  Humphreys.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Afflrtned.  E.  J.  Dierks, 
F.  &  H.  Collins,  and  Sydney  Sanner,  for  appel- 
lant. T.  J.  Porter  and  J.  C.  Lyndes,  for  re- 
spondent. 

PER  CURIAM.  By  stipulation  of  counsel 
this  case  presents  for  decisioq  questions  idea- 
tical  with  those  in  Lane  v.  Bailey  (decided  this 
day)  75  Pac.  191.  On  the  authority  of  that 
case,  therefore,  the  judgment  is  affirmed. 
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MacOINNISS  v.  BOSTON  &  M.  CONSOU 
COPPER  &  SILVER  MIN.  CO.  et  al.  (Su- 
preme Court  of  Montana.  Feb.  1,  1904.)  Ap- 
peal from  District  Court,  Silver  Bow  County; 
Wm.  Clancy,  Judge. 

Action  by  .John  MacGinniss  againstthe  Boston 
&  Montana  Consolidated  Copper  &  Silver  Min- 
ing Company  and  others.  From  an  order  grant- 
ing a  temporary  injunction,  certain  defendants 
appeal.  Reversed.  A.  J.  Shores,  Forbis  & 
Evans,  W.  W.  Dixon,  C.  F.  KoUey  and  D.  Gay 
Stivers,  for  appellants.  John  J.  McUatton, 
for  respondent. 

BRANTLY,  C.  J.  Appeal  from  an  order 
granting  a  temporary  injunction.  This  cause 
■was  submitted  to  the  district  court  at  the  same 
time  and  upon  the  same  facts  as  wag  the  cause 
entitled  John  MacGinniss  v.  B.  &  M.  C.  C.  &  S, 
M.  Co.  et  al.  (this  day  decided)  75  Pac.  80. 
The  question  involved  is  whether  the  plaintiff 
is  entitled  to  an  injunction  pendente  lite  to  re- 
strain the  defendant  Boston  &  Montana  Com- 
pany and  its  officers  and  directors  from  per- 
mitting the  Amalgamated  Company  to  vote  the 
same  shares  of  stock  held  by  it  in  the  Montana 
Company  which  are  the  basis  of  the  other  ac- 
tion, and  also  to  restrain  the  payment  of  divi- 
dends upon  said  shares,  etc.  The  Amalgamated 
Company  is  not  a  party.  The  decision  in  Mac- 
Ginniss V.  B.  &  M.  C.  C.  &  S.  M.  Co.,  supra,  is 
determinative  of  this  case,  and  for  the  reasons 
stated  in  the  oipnion  therein  the  order  is  re- 
versed, and  the  cause  is  remanded.  Reversed 
and  remanded. 

MILBURN  and  HOLLOW  AY,  JJ.,  concur. 


MILLER  V.  SCOTTISH  UNION  &  INTER- 
NATIONAL FIRE  INS.  CO.  (Supreme  Court 
of  Oklahoma.  March  4,  1904.)  Error  from 
District  Court,  Custer  County;  before  Justice 
C.  F.  Irwin.  Action  by  S.  H.  Miller,  trustee, 
against  the  Scottish  Union  &  International  Fire 
Insurance  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed.  R.  N.  Mc- 
Connell.  W.  H.  Criley,  and  Shartel,  Keaton  & 
Wells,  for  plaintiff  in  error.  Howard  &  Ames, 
for  defendant  in  error. 

PANCOAST,  J.  The  same  questions  are  in- 
volved in  this  case  that  were  involved  in  the 
case  of  Miller  v.  Delaware  Ins.  Co.  of  Phila- 
delphia (No.  1,338)  75  Pac.  1121;  in  both 
cases  there  being  a  stipulation  that  the  deci- 
sion in  this  case  should  follow  the  decision  in 
that  one,  except  as  to  the  amount  of  recovery, 
all  other  questions  being  identical.  Upon  the 
authority  of  case  No.  1,338,  the  judgment  of 
the  court  below  in  this  case  is  reversed,  and 
the  court  is  directed  to  enter  judgment  in  favor 
of  plaintiff  in  error  for  the  sum  of  $175  and 
costs.  All  the  justices  concurring,  excejjt  IR- 
WIN. J.,  who  tried  the  case  below,  not  sitting, 
and  BURFORD,  C.  J.,  absent. 


FROMAN  V.  FROMAN.  (Supreme  Court  of 
Oregon.  Feb.  1,  1904.)  Appeal  from  Circuit 
Court,  Linn  County;  R.  P.  Boise,  Judge.  Suit 
by  Laura  Ella  Froman  again.st  Thomas  Fro- 
man.  From  a  decree  in  favor  of  defendant, 
plaintiff  appeals.  Affirmed.  Dan  R.  Murphy 
and  Gale  S.  Hill,  for  appellant.  J.  R.  Wyatt, 
for  respondent. 

PER  CURIAM.  This  is  a  suit  for  divorce. 
Both  parties  seek  affirmative  relief.  The  de- 
cree in  the  court  below  was  in  favor  of  the  de- 
fendant. No  questions  of  law  are  involved. 
The  evidence  is  voluminous,  and  is  of  such  a 


character  as  ought  not  to  be  embodied  in  an 
opinion.  We  have  examined  the  record  with 
care,  and  concur  in  the  conclusions  of  tlie  trial 
court.     The  decree  is,  therefore,  affirmed. 

WOLVERTON,  J.,  took  no  part  in  the  de- 
cision. 


TAYLOR  T.  HUNTINGTON  et  al.  (Su- 
preme Court  of  Washington.  March  25,  1904.) 
Appeal  from  Superior  Court,  King  County; 
Boyd  J.  Tallman,  Judge.  Action  by  Chandler 
Huntington  and  others  against  George  Taylor, 
Jr.,  to  vacate  a  judgment  of  foreclosure  of  a 
tax  lien.  From  an  order  denying  the  motion  to 
vacate  judgment,  defendants  appeal.  Affirmed. 
John  K.  Brown  and  J.  A.  Kellogg,  for  appel- 
lants.   Reed  &  Rutherford,  for  respondent. 

PER  CURIAM.  For  the  reasons  assigned 
in  Taylor  v.  Huntington  (Xo.  4,950,  just  de- 
cided) 75  Pac.  1104,  the  judgment  in  this  case  ia 
affirmed. 


STATE  ex  rel.  SMITH  v.  GILLESPIE, 
County  Clerk,  et  al.  (Supreme  Court  of  Wyo- 
ming. Feb.  18,  1904.)  Mandamus  by  the  state, 
on  relation  of  S.  H.  Smith,  against  J.  D.  Gilles- 
pie, county  clerk,  and  others,  to  compel  the  issu- 
ance of  a  license  to  relator  to  carry  on  certain 
games  within  the  county.  On  reserved  ques- 
tions from  the  district  court.  Lonabaugb, 
Blake  &  Hamilton,  for  relator.  J.  V.  Hoop  and 
E.  R.  French,  for  defendants. 

POTTER,  J.  This  is  a  suit  in  mandamus  to 
require  the  issuance  to  relator  of  licenses  for 
the  carrying  on  of  the  games  of  faro  and 
roulette.  It  involves  the  same  question  this 
day  decided  in  the  case  of  State  ex  rel.  Hynds 
T.  Cahill,  County  Clerk,  et  al.,  75  Pac.  433. 
Several  other  questions  are  stated  in  the  order 
sending  the  cause  to  this  court,  which  need  not 
be  decided.  One  question  only  is  discussed  in 
the  brief  of  counsel  for  relator,  so  far  as  the 
constitutionality  of  the  act  known  as  chapter 
65,  p.  fiS,  of  the  Laws  of  1901  is  concerned, 
viz.:  Was  the  fact  of  the  signing  of  the  bill 
by  the  Speaker  of  the  House  entered  upon  the 
House  .Journal  in  compliance  with  the  provi- 
sions of  section  28  of  article  3  of  the  Constitu- 
tion? No  contention  is  made  in  the  brief  of  any 
other  irregularity  in  the  passage  of  the  act  in 
question.  Some  other  questions  are  discussed, 
such  as  whether  mandamus  will  lie,  and  whether 
the  law  as  it  originally  stood,  authorizing  the 
licensing  of  gambling  games,  was  void  as 
against  morality  and  public  policy.  A  decision 
of  those  questions  is  evidently  not  required,  if 
the  act  of  1901  be  held  constitutional  and  valid. 
The  whole  matter  has  been  considered  at  length 
in  the  cose  of  State  ex  rel.  Hynds  v.  Cahill^ 
Count.v  Clerk,  and  it  will  be  unnecessary,  there- 
fore, to  here  state  the  reasons  forour  conclusion. 
We  hold  that  the  entry  in  the  House  Journal  is 
a  substantial  compliance  with  the  Constitutioq 
in  the  respect  complained  of,  and  that  it  does 
appear  therefrom  that  the  Speaker  of  the  House 
signed  the  bill  in  question  in  the  manner  and  at 
the  time  required  by  the  section  of  the  Consti- 
tution aforesaid,  and  that  chapter  Go,  p.  68,  of 
the  Laws  of  1901  is  a  valid  and  constitutional- 
ly enacted  law  of  this  state.  For  all  the  pur- 
poses of  the  case  this  is  the  only  question  that 
need  be  decided,  and  is  a  sufficient  answer  to  the 
reserved  questions,  so  far  as  they  are  involved 
in  the  determination  of  the  matter  before  the 
district  court. 

CORN,  C.  J.,  and  KNIGHT,  J,,  concur. 


End  of  Cases  in  Vol.  7S. 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


■^ 


Digitized  by 


Google 


